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I. BAR AssociATION (I~COMETAx) 

NEW DELHI 

Spokesmen: 

1. Shri R. K. Gauba 

~1. Shri J. P. Gupta 

3. Shri P. L. Juneja 

(Witnesses were called in and they 
took their seats 

Chairman: You may start on the 
assumption that the memorandum sub
mitted by you has been studied by us. 
In case you want to add anything to 
it or if you want t.o elaborate any 
point that you have aiready mention
ed in you memorandum, you can do 
so. 

Shri R. K. Gauba: My fir,t submis
sion is that my association represents 
lawyers who are exclusively practis
ing before the income-tax authorities 
or before the tribunal or before the 
High Court only in respect of income
tax matters. Although certain points 
that the Association wanted to bring 
to your kind attention have been men
tioned in the memorandum, the pur
pose of this personal interview which 
we have sought with the Select Com
mittee is to bring to your notice cer
tain provlSlons · in the Bill wl:ich 
fundamentally affect the professionals 
I have in mind particularly provisions 
laid down in clauses 275 and 288 of 
the proposed Bill . . . 

Shri Morarji Desai: What are they? 
Is it about abetment · that you are 
speaking? 

Shri R. K. Gauba: That is right. 

Shri Morarji Desai: S'hall we first 
of all see what points you have raised 
so that we confine ourselves to those 
points? If you want to raise any 
other point which you have not rai:;ed 
in your memorandum you can do it. 

Shri R. K. Gauba: We have no othP.r 
points . . . 

Shri Morarji Desai: Then let us con
fine ourselves first of all to those points 
that you have mentioned. The first 
question that you have raised is about 
the definition of "relatives". Then 

there is the question of charitable 
trust about which you raised some 
points. You have said something about 
deduction in respect of entertainment 
allowance. Then you have raised a 
point abqut development rebate un
der hire purchase· system. That has 
already been granted and instructions 
have been issued. 

Shri R. K. Gauba: Instructions may 
have been issued. But unless some 
statutory provision is made, there are 
apprehensions . . . 

Shri Morarji Desai: You can elabo
rate it later on. Then there is the 
clause about partners and there is the 
question of wife, spouse, husband, 
etc. 

Shri R. K. Gauba: I would like to 
elaborate that point. 

Shri 1\lorarji Desai: You may do it 
later on. You have said something 
about discretion to levy penalty. Then 
there is the question of punishment 
for abetment. You have mentioned 
many other points but these- are the 
main pcints. Let us confine ourselves 
to them. 

Shri R. K. Gauba: Of course, penalty 
subject to the approval of the Inspect
ing Assistant Commissioner. 

Shri Morarji Desai: Is there any 
other main point? 

Shri R. K. Gauba: No, these are the 
main points. 

Shri Morarji Desai: Shall we con
fine ourselves to these points? 

Shri R. K. Gauba: Yes. With your 
permission, I will first refer to clause 
64. There, instead of the word 
"spouse", the word "wife" may be in
serted. 

Shri l\lorarji Desai: You want to 
start with "spouse"? 

Shri R. K. Gauba: Retention of the 
word "spouse" may lead to many com
plications. 

Shri Morarji Desai: Marriage is al
ways a complicated thing. 



Shrl R. K. Gauba: But all the same it 
is an inevitable evil. 

Shri 1\lorarji Desai: Why do you 
want to call it an evil? 

Shri R. K. Gauba: It is inevitable in 
our present structure of society. 

Shri l\Iorarji Desai: But why do you 
want to call it an evil? We will not 
exist if it is considered an evil and 
done away with. 

Shri R. K. Gauba: My submission in 
regard to this is that the use of the 
word 'spouse' is likely to lead to com
plications in the sense that 'spouse' 
may mean both wife and the husband. 
If wife and husband are partners in a 
certain firm and both have separate 
sources of income, there is no statu
tory restriction imp:>sed on the autho
rities to include the income of either 
for purpo.>es of assessment of income
tax. Similarly, suppose in cne year 
the husband's income is more than 
that of the wife or vice versa. In 
order to collect the maximum revenue 
the Income-tax Officer would include 
the income in the hands of either for 
purposes cf assessment. Next year 
the wife mav have more income. What 
I want to say is there is no consistency 
and every year you will have to change 
the principle. 

Shri l\Iorarji Desai: There is no 
consistency in tax gathering. The 
only consistency in tax gathering is to 
receive the maximum revenue. 

Shri R. K. Gauba: But it should be 
consistent with .certain facilities. It 
should not lead to odd results. In this 
case odd results are very likely . . . 

Shri l\Iorarji Desai: If it is only one, 
then there will be manipulations, and 
you know there are many agencies to 
help people in this manipulation. 

Shri R. K. Gauba: We are probably 
starting with certain assumptions. 

Shri l\Iorarji Desai: This is not as
sumption. This is every-day experi
ence, rather every year's experience. 

Shri R. K. Gauba: When we are 
going to have a permanent statute for 
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all time to come, we have to forC".>ee 
certain complications. 

Shri Morarji Desai: Where the wife 
has a share, the money originally be
longed to the husband and that is 
transferred to her. So what is the 
difference there? 

Shri R. K. Gauba: There is a differ
ence altogether. 

Shri Morarji Desai: Where the wife 
is a lawyer or a doctor and the hus
band also is a lawyer <Jr a doctor, and 
both have separate incomes, that is 
a different matter. Otherwise, what 
is the difference? 

Shri R. · K. Gauba: The wife can have 
stridhan which she might have receiv
ed from her parents, or she can have 
some o~her source of profit. She 
might be a working lady, she might 
be employed or might be carrying on 
some business or might be a director 
in a company. 

Shri Morarji Desai: Very much the 
same company as the husband! 

Shri R. K. Gauba: Not so. And the 
income accumulates. 

Shri l\Iorarji Desai: It accumulates 
from the original income which is the 
same source. 

Shri R. K. Gauba: So far as the in
come that arises to a lady from her 
own personal income by virtue of her 
having some shares in a business or 
being a director in a certain com
pany or by certain accretions to the 
capital assets w'hich she might have 
acquired in the form of dowry or stri
dhan is concerned, if she has a separ
ate income, it should be treated as her 
separate income altogether. If, for 
the matter of that, the income of the 
husband is going to be included in the 
income of the wife, it would be rather 
inequitable. 

Shri MO'rarji Desai: This is w'hat you 
have stated in your memorandum. 
There is nothing new. 

Shri R. K. Gauba: Yes, we have stal
ed it in our memorandum. The point 
is, what is the safeguard against double 
taxation in case the Income-tax officer 
chooses to assess the income both of 
the husband and the wife. 



Shri Morarji Desai: There are ap
peals-appellate tribunals and courts. 

Shri R. K. Gauba: These remedies 
are, of course, there. 

Shri Morarji Desai: And it is good 
for the lawyers that they are there! 

Shri R. K, Gauba: Well, from that 
point of view. 

Shri Morarji Desai: And that will 
mean treble taxation. 

Shri R. K. Gauba: Once in the hands 
of the lady and then in fhe hands of 
the husband .... 

Shri Morarji Desai: Once by Gov
ernment, and next by law! 

Shri R. K. Gauba: That is my sub
mission about that. 

Shri V. T. Dehejia: Kindly read 
clause 64. It says: "In computing the 
total income of any individual, there 
shall be included all such income as 
arises directly or indirectly (i) to the 
spouse of such individual from the 
members'hip of the spouse in a firm 
carrying on a business in which such 
individual is a_ partner". So that, 
when you talk of the independent in
come of the spouse, would it be in
cluded by this clause? 

Shri R. K. Gauba: Very true. It 
envisages the circumstances of a case 
where both the husband and the wife 
are partners in a firm of w'hich there 
are so many other partners already. In 
that case, when you are computing the 
income of the husband or the wife, thE' 
Income-tax officer may include the 
income of the husband or the wife in 
the income of the other spouse. In 
that case, the difficulty arises if the 
husband and the wife have both sepa
rate incomes. 

Shri V. V. Chari: The only point is 
with regard to the apprehended fear 
of double taxation. That is a matter 
to be taken care of by executive ins
tructions. 

Shri R. · K. Gauba: As well as the 
Inconsistency in the assessments year 
after year. 
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Shri V. V. Chari: You want clarity 
with regard to the person? That also 
can be taken care of by executive ins
tructions. 

Shri R. K. Gauba: This is as a result 
of the interpretation of the word "in
dividual" in the Supreme Court judg
ment. That is how the word "spouse" 
has been used. But this is the first 
clause. If this first clause were to be 
taken as a SE'parate section, that diffi
culty will stand obviated. 

Shri C. D. Pande: Suppose the wife 
has got her own funds from her dowry 
or from funds given by her father, or 
even by her husband as annual gifts. 
She keeps them as her own, When 
you have allowed gifts under the Com
pany Law, up toRs. 5,000 or Rs. 10,000, 
is it now desirable to include them in 
the income of the husband for the pur
poses of taxation? 

Shri 1\Iorarji Desai: Gifts are very 
desirable to be included. 

Shri C. D. Pande: Why? 

Shri Morarji De3ai: Because they 
are the husband's money. Otherwise 
there will be ro::>m for escape from 
taxation. 

Shri C. D. Pande: If the gift is valid, 
a gift is a gift, and the propertv be
longed to her; and she can ow; her 
father's property. Therefore, it will 
be for the woman to be taxed in addi
tion to the husband. 

Shri Morarji Desai: Are they not 
joint until they are divorced? 

Shri C. D. Pande: Even then they 
have a right to separate property. 

Shri V. V. Chari: Her separate in
come is not added. 

Shri C. D. Pande: If property is 
O\Yn~d by her separately, the gains 
fro:11 that should not be taxed. 

Shri 1\lo-rarji Desai: Where the in
come can be proved to be separate, 
there is no question. But where it 
cannot be proved to be separate, the 
question arises. 



Shri c. D. Pande: If it is proved 
that she has got her own assets 
either from her father's side or from 
her own earnings or from gifts from 
her husband-which are allowed by 
the Company Law-it should be 
1reated as separate. 

Chairman: We can discuss this 
when we· meet among ourselves. 

Shri Morarji Desai: We are not 
deciding anything just now; we are 
<Only taking evidence. 

Shri K. R. Achar: You say that 
you have a Bar Association separately 
!or Income-tax practice. Is that so? 

Shri R. K. Gauba: Yes. 

Shri K. R. Achar: What is the 
strength of .that? 

Shri l\lorarji Desai: It is 130. I am 
;meeting them, and so I know! 

Shri K. R. Achar: I would like to 
refer to some of the paragraphs in 
your memorandum. For instal:lte, 
the first item is with regard to com
pensation paid to zamindars. 

Shri l\lorarji Desai: We had agreed 
to confine ourselves to the main 
points that I read out. 

Chairman: As the evidence pro
ceeds point by point, questions may 
be put. Let the witness come to· 
that particular point and then the 
question may be put. 

Shri l\lorarji Desai: Otherwise there 
will be overlapping. Let us dispose 
of point by point. 

Chairman: He has made one point 
now. Let him make his second point. 

Shri R. K. Gauba: The second point 
which, of course, stands associated 
with this very clause is in regard to 
the inclusion of the income of the 
wife or minor child which arises to 
her or him or it by virtue of his :>r 
ht>r or it being a partner in a firm. 
This particular point was referred to 
by Shri C. D. Pande. The income of 
a wife or a minor if it arises by vir
tue of their investments in a firm and 

these mvestments are avowedly in
dependent investments, independent 
of the husband, even then, by virtue 
of this clause, the income of the wife 
or the minor shall be included in that 
of the husband. 

Shri Morarji Desai: Personally, I 
feel that ali people living together 
should be lumped together and the 
whole income should be taxed as one. 
These are various measures to dodge 
income-tax. 

Shri Narendrabhai Nathwanl: May 
I know from the hon. witness this? 
You said, even apart from member
ship of. a firm, if the wife or minor 
child gets any other income-suppo.;e 
she or he has advanced money to the 
firm and interest is due to the wife
will that also be included? 

Shri R. K. Gauba: That is not envi
saged. The only thing is, by virtue 
of the minor or wife being partner 
in the firm. That is the only condi
tion which has been laid down here. 
My objection was, if a minor or wife 
has separate income and separate 
assets, and on the basis of certain 
capital investments, the partner is 
entitled to a share in the profits or 
loss of the firm. He may not be a 
working partner. 

Shri Narendrabhai Nathwani: Your 
case is, even apart from moneys 
which she may have received from 
her husband, she may have independ
ent moneys. 

Shri R. K. Gauba: Independent. 
Cases are there where there are 
working partners, where there are 
investing partners. Investing part
ners may invest capital and be entitl
ed to a share of the profit. In this 
case, even if the wife or minor child 
has separate assets of hers and it is 
on the basis of that capital invest
ment that she claims interest in the 
share, she is denied that. 

Shri 1\lorarji Desai: What is the 
present position? 

Shri R. K. Gauba: The present 
position )s the same as it is. There 



are certain difficulties in regard to 
the use of the word 'spouse'. 

Chairman: Next point. 

Shri R. K. Gauba: In fact, I went a 
few sections ahead. My attention has 
~en drawn to certain other sections 
which I had to discuss. If the Chair 
permits me, I could make a reference 
to them. 

Shri Morarji Desai: Why not finish 
the points which I mentioned as the 

' main points? 

Shri R. K. Gauba: I will confine 
myself to the -main points. I refer 
to the definition of the word 'previ
ous' which is based on the old defini
tion. I refer to page 2 of my memo. 

Shri Morarji Desai: This is not in
cluded in the points which I mention
ed. Let us finish those points fint. 
We started with 'relatives'! 

Shri R. K. Gauba: In regard to 're
latives', there could be possibly no 
objection to lineal ascendants or des
cendants. But, there should be some 
restriction as to what degree. 

Shri Morarji Desai: There is noth
ing new in this. What is provided in 
the new Bill is the same as that con
tained in the existing law. 

Shri R. K. Gauba: This new Bill is 
supposed to be an improvement over 
the last. 

Shri Morarji Desai: It is an improve
ment. But, an improvement does not 
mean finding out mere loopholes. Im
provement- means plugging loopholes, 
from the point of view of public good. 

Shri R. K. Gauba: My submission is 
that it is a very cumbersome definition 
which will lead us nowhere unless it 
is restricted. After all, we have to 
keep in view the present expectation 
of life. 

Shri Mdrarji Desai: Has there been 
any difficulty encountered by this de
finition? I have not come across any. 
Have you come across any in your 
practice? 
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Shri R. K. Gauba: This word 'rela
tives' has come here. There was noth
ing before. 

Shri Morarji Desai: It was there be
fore. 

Shri R. K. Gauba: I switch on to the
word 'previous'. 

Shri Morarji Desai: So, 'relatives' is. 
left. 

Shri R. K. Gauba: Yes. 

Chairman: Any questions on this. 
point? None. 

Shri R. K. Gauba: I come to the defi
nition of the word 'previous', which 
is the same as adopted in the previcus 
Act. This difficulty always existed. H 
is based either on the circulars of the 
Central Board of Revenue or the ins
tructions of the executive. But, the 
fact stands that the business communi
ty as a whole, generally, I should say, 
adopt various types of accounting pe
riods, Deepavali to Deepavali or Asarh 
to Asarh. Now, there is the second 
Chet. Previous year will automatically 
be extended to the 13th month. Ac
cording to the strict definition of the 
word 'previous year' if it were to be 

- strictly restricted to a period of 12 
months, in that case, the assessee may 
be deprived of the right to maintain 
his accounts on the basis of the 
account books maintained by hin1. 
The law says that if an assessee has 
an accounting period of 12 months and 
maintains his account books, there is 
the option. The accounting period 
adopted by him can be accepted by 
the department. If it exceeds a period 
of 12 months, in that case, the Income
tax officer must necessarily assess him 
on the basis of the financial year. 

Shri Morarji Desai: Why should 
everybody not conform to one year? 

Shri R. K. Gauba: I would be very 
glad if that were to be made by sta
tute. 

Shri Morarji Desai: If you agree, V.·e 
will do it. 

Shri R. K. Gauba: I will not have 
the least objection. . 



Shri Narendrabhai Natbwani: There 
will be difficulty. 

Sbri 1\lorarji Desai: They are agree
able. 

Shri Narendrabhai Nathwani: Some 
industrie3, like the sugar industry, 
would like to have a year ending with 
a certain period. 

Shri Morarji Desai: Advantage in 
having a unifcrm year would be very 
large, whatever year they choose. 

Shri Narendrabhai Nathwani: Take, 
for instance, the sugar industry. We 
were told that there are difficulties 
and you cannot split a running season. 
A particular period may be taken, and 
exceptions may be made. 

Shri 1\lorarji Desai: What is the year 
in the maximum number of cases? 

Shri V. V. Chari: The present Act 
provides for such situations: Deepa
vali year, Samvat etc. 

Shri 1\lorarji Desai: 
thinking of making a 
making it uniform. 

I was 
change 

only 

all~ 

Shri Narendrabhai Nathwani: They 
might feel inconvenient. 

Shri 1\lorarji Desai: They are wil
ling. Suppose you keep the• year from 
June to May or from 1st July? 

Shri V. V. Chari: For Budget pur
poses, April to March would be con
venient. 

Shri 1\lorarji Desai: That would dis
turb the sugar factories. 

Shri R. K. Gauba: My submission 
was only this. 

Shri Radbeshyam Ramkumar l\lor
arka: This would take away the right 
of companies to have the year of ac
counting of their own choice. Do you 
propose to have two years, one for 
Income-tax purpose and one for finan
cial accounting? 

Sbri 1\lorarji Desai: No. It would be 
the same thing. Whether we have the 
right to take away is one question. 
Whether it is proper to take it away is 

7 

another question. Whether it would 
be advantageous to take it away is an
other question. 

Shri Radheshyam Ramkumar l\lor
arka: Advantageous to whom? 

Shri Morarji Desai: For all. I am 
not saying it only from the point of 
view of Government. 

Shri Ram Shankar Lal: For the.· 
general public, if there is a uniform. 
year, it will be better. 

Shri Morarji Desai: For the inter-· 
pretation-. of sections and rules, it be-
comes easier. If this had been so, 
what he said about the question or 
'previous year' would not arise. This 
arise3 because there are 13 months
sometimes and then they say that that 
ought to be taken as a year of 12· 
months. How can that be done? 

Shri R. K. Gauba: Generally the· 
accounting period which is adopted by 
people in the various trades is that 
which is convenient for the particular
trades. 

Shri 1\lorarji Desai: That is tra-
ditional. 

Sbri R. K. Gauba: For instance, in· 
the cloth trade, it starts from a parti-
cular season; from Diwali afterwards, 
people start buying cloth. Then as
regards having the year start from· 
Baisakhi, it has something to do with. 
the harvesting of crops. 

Shri 1\lorarji Desai: Every change· 
means some difficulty. The trade is· 
done throughout the year. Take the
sugar factories and the mills. They do· 
their business. If in the case of a· 
sugar factory it is split up somewhere· 
where it is in the midst of its business, 
it is the same thing as the mill. 

It is a question of whether we· 
should do it or not. Take the metric
system which we have introduce. 
Even though now there is some diffi
culty, after ten years, it will be the 
easiest. 

When one has learnt only one
system, it, becomes difficult. But one 



bas to introduce it sometime in order 
~o make a change. We should consi
Jer whether we should make a change 
or not. I do not want it just because 
it should be done. 

Shri K. R. Achar: What should be 
·he year? 

Shri Morarji Desai: First of all, the 
,question is whether we should have 
·One year for all. Then we can con
·sider what it should be. It is better 
to have a uniform year. The view 
1rged by the witnesses is that it may 

.not be convenient. 

Shri R. K. Gauba: My submission is 
that in order to obviate the present 
-difficulty, the only thing that we re
quire is to put in a certain clause 
-saying that if on t'he basis of the ac
counting period adc~pted by the 
assessee, a certain year exceeds 12 
-months, then it should be considered 
-'l.s a period of 12 months. 

Shri V. V. Chari: That is already 
·•.here in clause 3(c). 

Shri R. K. Gauba: That is a different 
thing-it relates to new business. 

Shri V. V. Chari: I can convince you 
-after the meeting. It is already there. 

Shri R. K. Gauba: As regards 'en-
1e•rtainment allowance', it only re
-quires a change in the wording. I 
·leave that for the consideration of the 
Select Committee. It does not need 
any elaboration. When tlie word 

·•exclusively' is used, the question of 
•actually' does not arise. When lt is 

-meant exclusively for entertainment, 
the question of allowing it to the 
extent it is actually incurred does not 
arise. 

Shri V. T. Dehejia: It is given ex
clusively for that, not for anything 

.else. 

Shri R. K. Gauba: When it is being 
.expended exclusively for entertain
ment, the question of its being allow

·ed to the ·extent actually incurred 
. does not arise. 
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Shri 1\lorarji Desai: That is the pur
pose of it. Otherwise, there is no pur
pose in making it. We should not 
have devices whereby we can add to 
the income-tax free income. 

Shri R. K. Gauba: Then the word 
'exclusively' becomes redundant. 

Shri Morarji Desai: Then the Select 
Committee will have to consider re
moving that. 

Shri V. T. Dehejia: Does the word 
do any harm? 

Shri R. K. Gauba: It is self-<:ontra
dictory. 

Shri Morarji Desai: Then it will be 
a section of which advantage can be 
taken by you. Why are you bother
ed? 

Shri R. K. Gauba: We will wait for 
that. 

.Shri R. K. Gauba: The new addition 
to this clause (clause ll(l)(i) (a)) is 
that so far as accumulations are con
cerned, the income so accumulated i3 
not to be in excess of 25 per cent of the 
income from the property. 

Shri Morarji Desai: That is, 75 per 
cent of the income must be spent in 
the same year for those charitable pur
poses. If 25 per cent or less cannot 
be spent, it can be accumulated. That 
is all that it means. 

Shri R. K. Gauba: There are small 
trusts which I know have been estab
lished for religious or charitable pur
poses. If their small income is frit
tered awav in small charities, that 
will not help. 

Shri Morarji Desai: In that case, let 
us not perpetuate such trusts. That 
will allow them to utilise the money 
as they like.· 

Shri R. K. Gauba: Small trusts have 
become big trusts by accumulation. 

Shri Morarji Desai: They may have 
become big. But they have not been 
'charitable' in that case. How are 
they charitable if they are not using 
their income but are accumulating it? 



ln other countries, this figure is only 
5 per cent-in one or two countries, 
that is the figure. 

Shri R. K. Gauba: That is true. 

Sbri 1\lorarji Desai: Therefore, it is 
more liberal here. The que.;;tion is: 
are we interested in seeing thc>.t a 
charity is proper charity and it is 
utiiised properly as it is intended t'l 
be utilised? That is the intention with 
which this is done. 

Shri R. K. Gauba: This only visu
alises disbursements of the charity in 
the very same year. It does not take 
into account accumulation of charities. 
Charities might be used later on for a 
better purpose. 

Sbri 1\lorarji Desai: I am against all 
accumulation of wealth wherever it is. 
I am against accumulation of wealth 
even in Government. 

Shri R. K. Gauha: Clause 17(1)(v). 
With regard to this, we have actually 
felt some difficulty. According to the 
definition in the present Act and pJso 
as proposed in the Bill, loans taken 
by salaried persons from the employer 
are treated as income. 

Shri V. V. Chari: Advance of pay is 
treated as salary. 

Shri R. K. Gauba: It is not advance 
of pay; it is a· loan. The difficulty 
arises this way. The employee has· 
taken a loan and that loan is adjusted 
later on, not from the salaries that 
become due this year but from the 
salaries of the subsequent year. In 
that case, that loan has been includ
ed as the income of the employee. 
That is the practical difficulty. 

Shri V. V. Chari: If anything more 
than 12 p3yments, either in the form 
of loan or salaries, are received, they 
are always adjusted under section 62. 

Shri R. K. Gauba: That is true. 

Shri 1\lorarji Desai: Why should a 
loan be included as an income? 

Shri V. V. Chari: The relation bet
ween the employer and employee is 
such that payments given by the one 

to the other are always treated as re
muneration. That is the basis of all 
taxation systems. 

Shri Morarji Desai: Not all-only 
those to which you have been ac
customed. That does not mean that 
we should not make any change if it 
is necessary. 

Shri V. V. Chari: To the extent 
there is a hardship, it is mitigated by 
section 62. 

Shri R. K. Gauba: Attention has 
been drawn to section 62, under which 
there is a certain power of the Cen
tral Board of Revenue to intervene 
and mitigate certain hardships that 
might arise out of receiving accumu
lated salaries or advance by way of 
loans, but the applications made under 
this section are not decided before a 
year or so. 

Shri Morarji Desai: Why should 
there hE' such loans from salaries? 

Shri R. K. Gauba: An employee is 
in urgent need of money. He wants 
to marry off his daughter, or undergo 
treatment. The employer is munifi
cent enough to advance him some 
loan. It does not mean that he should 
be penalised. 

Shri 1\lorarji Desai: But he does not 
pay income-tax from the next sala.ry 
from which it is deducted. 

Shri R. K. Gauba: That is not so. 
This will be considered to be his in
come in the year in which he receives 
it. 

Shri 1\lorarji Desai: Supposing a 
man is receiving Rs. 1,000 as salary 
per month. He is advanced Rs. 12,000 
a year, to be paid back in twelve 
years. In that case, there will be a 
deduction every month from his 
salary from the next year, and no 
income-tax will be paid on the salary 
deducted. 

Shri V. V. Chari: When there is a 
refund of loan, the deducted portion 
is not taxed. 

Shri R. K. Gauha: For that I do not 
find anything here. 



Shri C. D. Pande: We cannot under
stand the logic of adding loans as 
part of salary. If a man takes a loan 
of Rs. 15,000 for purchasing a car .... 

Shri V. V. Chari: That is not an 
advance of salary at all. , 

Shri C. D. Pande: If he takes a loan 
for his daughter's marriage, or pur
chase of a car, is that to be taxed in 
that year? 

Shri V. V. Chal'i: No. 

Shri C. D. Pande: Then, what is the 
purpose of including the loan? A 
loan is a loan. 

Shri V. V. Chari: I will give you an 
instance. 'When a Government ser
vant is transferred from one place to 
another, he is given an adavnce of 
pay, and also an advance of travell
ing allowance. With regard to the 
advance of pay at that point of time, 
it is taken as pay for that year. 
Next year, when he refunds it, or 
even in the same year if it is re
funded, it is deducted from the total 
income. With regard to the loans fur 
purchase of car, house etc., it is not 
deducted. 

Shri Morarji Desai: When a lump 
sum is ·received, it increases the tax 
rate, and then when it is deducted, 
the tax rate is different, it is less. 
The man pays more income-tax be
cause he takes a loan. I think it is 
inequitous. 

Shri Narendrabhai Nathwani: Sup
pose an employee receives a loan, but 
does not describe it as advance pay
ment of salary; he takes a loan and 
agrees it should be deducted from 
salary. 

Shri R. K. Gauba: The wording is 
like this: 

"For the purposes of sections 15 
and 16, of this section,-

(1) 'Salary' includes-

(v) any .adavnce by way of loan 
or· otherwise of salary;" 
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Shri Morarji Desai: "Otherwise of 
salary", but not a loan advanced for a 
house or a car. That is not advance 
of salary. That can be clarified. 

Shri R. K. Gauba: That needs clari
fication. 

Shri C. D. Pande: When a loan is 
taken, it is likely to be treated as 
income. 

Shri R. R. 1\Iorarka: When there i3 
a loan given against salary, or advance 
payment of salary, it becomes taxable. 
income. 

Shri V. V. Chari: Unless it is salary 
which i> rec2ived in advance, it is 
never taxed. A loan as a loan is 
never taxed. 

Shri 1\Iorarji Desai: This is only an 
instrument in the hands of the in
come-tax officer. I do not thing ~t 

should be kept. We will consider it. 

Shri R. K. Gauba: The next point 
is about clause 23(2) in regard to the 
payment of an allowance of Rs. 1,800 
or one half of the assessment for the 
residential portion of the property 
occupied by the assessee. Suppose a 
building is owned by two persons 
and there are definite shares of that 
building. What happens? The assess
ment is made. One portion of that 
building is occupied by one owner, 
and the other portion by the other 
owner. When completing the assess
ment in respect of the income from 
that property, the computation is 
made by making an allowance in the 
case of one person only, that is one 
of the portions occupied, not in res
pect of both, even though the pro
perty may be owned -by two persons. 
That has been the practical diffi
culty. The object of the statute is of 
course to allow in the case of each 
owner a certain deduction for per
sonal residence. That must be dari
fied in the statute, so that no ambi
guity exists. 

Shri l\Iorarji Desai: That can be 
r:omide:-ed. 

Sh:ri R. K. Gauba.: Then I come 
to litigation charges in regard to the 



realisation of inrome from property. 
At present litigation expenses are not 
allowed in the matter of comput
ing income from the property. There 
is no statutory provision. 

Shri l\lorarji Desai: Why should 
there be? 

Shri R. K. Gauba: The man has to 
spend something to realise the in
come, and his income is therefore 
actually less. 

Shrj Morarji Desai: Then, by 
collusion, he will show that he has 
spent the whole of it. 

Shri R. K. Gauba: It has to be 
proved. 

Sh~i Morarji Desai: It can be 
proved by collusion. 

Shri R. K. Gauba: In income-tax 
also, legal expenses are allowed, to 
the extent they are proved to have 
b?m incurred. 

S3ri Narendrabhai Nathwani: Whe
lh:3r there is any statutory provision 
for allowing expenses incurred for 
recovering rent or not, in practice ,~ 
any allowance made or not? · 

Shri R. K. Gauba: No. Litigation 
expenses are not allowed. Legal ex
penses for the recovery of the rents 
are not allowed. There is no such 
residuary clause providing for these 
deductions where the income-tax 
cfficer may be authorised to give such 
other deductions which he thinks 
reasonable. Certain things are speci
fied and the income-tax officer has 
to strictly abide by them. 

Shri Narendrabhai Nathwani: Will 
he kindly look at page 28? Why does 
he say that nothing is allowed by 
way of collection charges? 

Shri R. K. Gauba: Collection 
charges are treated as something 
different from litigation charges. 
Litigation charges do not have any 
claim whatsoever on collection 
charges. 

Shri V. V. Chari: Legal charges, 
if they are incurred in the course of 
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recovery of rent, will ·be allowed as 
collection charges subject to a maxi
mum of 6 per cent provided in the 
Act. In this connection this Bill does 
not introduce anything new: it is 
only a reproduction of the existing 
Act. 

Shri R. K. Gauba: I am not saying 
whether it 1s new or old. These are 
the practical difficulties and they 
should be removed. 

Shri Morarji Desai: I am afraid the 
who~e rent will be debited against 
these charges in some cases. 

Shri C. D. Pande: Is it absolutely 
necessary· that people should go in 
for litigat~on for getting exemption 
under the Act, even if they know 
that the rent is not likely to be re
covered? Is it that if you do not 
realise the rent after going to the 
litigation only then you ·are likely to 
get exemption? 

Shri R. K. Gauba: We start with 
the presumption that anybody with 
a brain in his head would not throw 
away good money after bad. If a 
person has no chance of recovery, 
he will not file any suit just for the 
matter of incurring certain litigation 
expenditure. 

Shri Morarji Desai: The defendant 
will have to pay the cost. I do not· 
see how this arises. 

Shri C. D. Pande: I am told by 
certain assessees that the income-tax 
officer does not admit that such and 
such rent is not likely to be realised 
unless they go to litigation and 
it is settled there that it is not rea
lised. 

Sbri R. K. Gauba: That is the 
next clause and I am coming to it. 

Shri Morarji Desai: That can be 
safeguarded. 

Shri C. D. Pande: The Income-tax 
officer must have the authority and 
will to help the assessee in cases it 
was found that it was not possible to 
realise some rent and he need not be 
asked to go to litigation. 



Shri Morarji Desai: ne has to go 
to the court to evict him. 

Shri C. D. Pande: The income-tax 
officer does not allow the exemption 
because it has not been proved in a 
court of law. 

· Shri Morarji Desai: If he does not 
go to the court of law for eviction, 
it means there is collusion. If a man 
does not pay rent, he has to be evict
ed. Unless he is evicted, I will not 
believe that rent is not realisable. 

Shri C. D. Pande: There, you force 
a. man to go to the court of law. 

Shri Morarji Desai: There also the 
costs are awarded by the court to 
them. If they cannot recover it from 
the other side, why should I pay for 
them. Courts always award costs if 
the plaintiff wins. If the plaintiff 
does not win, there is no case. There
fore, should it be recovered from the 
Government? 

Shri R. K. Gauba: Then, there is 
the next clause. 

Shri Morarji Desai: You can sug
gest in what way it should be safe
guarded. We can consider that. 

Shri R. K. Gauba: There is this 
question about unrealisable debts. 
The income from the property is to 
be assesse:i on a national >basis, that 
is on the basis of annual letting 
value, whether the rent is realised by 
him in that year or not. But in res
pect of unrealisable rents, a certain 
deduction is allowed under certain 
rules, not under the statute. There 
are certain conditions provided. One 
must file a suit for eviction and so 
on. But in the me-alltime, litigation 
might prolong for over a year and 
the rent might fall in arrears. In 
that case, the statute restricts my 
claim for allowance on unrealis-able 
debts for one year alone. 

Shri Morarji Desai: How can it go 
on for a year? All exceptions can
not be provided, just as all exceptio
nal abuses cannot be guarded against. 
How many cases are like this? I do 
not think tbat it can be done. 
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Shri R. K .... c-.. ub... ....., ~a~· as eVIc
tion is concerned, every step must be 
taken. In the matter of unrealisable 
rents, it is restricted to one year 
alone. 

Shri Merarji Desai: Let us go to 
the other point. 

Shri 'Narendrabhai Nathwani: May 
I submit this? If for no fault of the 
landlord, the litigation drags on, 
why should that not be allowed to 
him? 

Shri Morarji Desai: We can dis
cuss it: it cannot be decided now. 
We can hear the other side and then 
we can see at that time~ 

Shri R. K. Gauba: I come to page 7. 
There is no statutory provision in 
regard to the allowance of develop
ment rebate on hire purchas~ 
machine. 

Shri V. V. Chari: It is not neces
sa~y. Instructions have to be given. 

Shri 1\lorarji Desai: Instructions 
have to be given as to how it is to 
be given. They cannot be provided 
in the statute. 

Shri R. K. Gauba: Until the last 
instalment is paid . . 

Shri Morarji Desai: The law does 
not say that it is paid in a lump sum 
and then and then only it should be 
given. 

Shri R. K. Gauba: The law says 
that the person entitled to claim 
development rebate shall be the 
owner. In this case, he does not be
come the owner till the last instal
ment is paid. 

Shri Morarji Desai: For every
thing which is mortgaged? 

Shri R. K. Gauba: WeU, tor that 
matter, of course, I am given to 
understand that instructidns are 
there. 



·.1·neh & come to .. - .. ~ o. .ba\l aeot 
has been provided only in the case 
of ... 

Shri 1\lorarji Desai: You told me 
that you would just confine yourself to 
the points which I had mentioned. 
Now you are going through the 
whole thing. 

Shri R. K. Gauba: I shall confine 
myself to the points you mentioned. 
Now, I am referring to a point which 
is very important for the purpose of 
the business community. Nowadays, 
so far as bad debt is concerned, it is 
allowed only if it is a loss of money 
in the case of a person who carries 
on any banking or money-lending 
business. It is common experience 
that the assessee, in the course of 
his business activities, has to borrow 
money and advance loans. In the 
usual course of business activities, if 
such money is lost .... 

Shri 1\lorarji Desai: I do not know 
why it should be confined only to 
banking and money-lending business. 
If there is something to be done 
about this, we can consider it. 1

·_.. 

Shri R. K. Gauba: Very well. Now, 
at page 7, regarding clause 37(2), I 
have simply referred to the learned 
Finance Minister's own observations 
in the Finance Act of 1961, where, of 
course, they have provided that this 
entertainment allowance in the case 
of companies should be restricted, 
and a measure has been provided to 
determine what amount shall be 
allowed in the hands of the com
panies, to use the wort!s of the Fin
ance Minister, "to curb the tenden
cies to ostentation and extravagance" 
on the part of the companies. But in 
this case, if you read the relevant 
provision in the Bill, you will find 
that the entertainment expenses have 
to be considered only in the hands of 
the companies and to any other -pri
vate individual or business, . • • 

Shri 1\lorarji Desai: This was pub
lished before the amendment was 
made. You can mention it the other 
way raund but not in this way! You 
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will wc.. •• t me . _,...l it beyvnd.' 
what I have aunt .n the budget but 
you do not want me to go back on: 
what has been done already. 

Shri R. K. Gauba: Yes; now, about 
the remuneration of the members ot 
the Hindu undivided family, we have· . 
yet to know of cases where a member 
of the Hindu undivided family has: 
been allowed remuneration for ser-· 
vices to the business. Even according 
to the judicial pronouncements, it 
is not the concern of every member, 
and as regards the Hindu unaivided. 
family, after all, the SC<Jt)e is not 
limited. The family may consist of 
several members, and .... 

Shri Moral"ji Desai: If it is a gen
unie service performed, then it 
should be allowed. Supposing a pro
perty is to be managed, when an 
outsider is appointed, we .may allow 
a salary, but if a member of the 
family is allowed to manage, then 
we do not allow. In genuine cases, 
we have got to do that. That will 
be considered. 

Shri K. R. Achar: What wil1 be
the reasonable amount? 

Shri Morarji Desai: We shall have
to find out and see. 

Shri R. K. Gauba: Now, another· 
important matter where practical 
difficulties have been experienced is 
this. I am referring to page 8,. 
clause 54, about exemption. Suppos
ing a person makes a capital gain by 
selling a certain residential property, 
and after selling it, if he purchases: 
another property for residence, then 
that capital gain has not to be taken 
into consideration. But the wordings 
used are: "purchased a new pro
perty." Purchase does not mean con
structing a new property or acquking 
a new property. You may purchase 
a property and until and unless you 
do it, you are not allowed that ex
emption. This is a practical diffi
culty. If he p\.trchases a land, and 
immediately, within the ·statutory 
period, six months or a year, con
structs a house with the money that 



he realised by the sale of the old 
property, he should also be taken 
m tnat exemption clause. 

Shri V. V. Chari: If you build a 
:house, it should be covered by the 
€XISting provision. 

Shri 1\'Iorarji Desai: It should be . 
. a reasonable period, and we can pro
vide a reasonable period. 

Shri R. K. Gauba: Then, at page 10, 
-clause 67, either it is printing or 
some other mistake. We are not much 
<COncerned with it. Then, I come to 
page 11, clause 68. It is about the 
omission of the words "unexplained 
investment". That may be considered 
by the Select Committee. Then, 
-about clause 72, about the carry for
ward of losses, it is being allowed 
year after but the set-off is restrict

·ced to the profits or gains on business 
·or profession. It has happened that 
losses can arise also in: the case of 
-property. I will not very much press 
-the point. 

Shri Morarji Desai: I think we can 
~hange this. Otherwise, we will 
have to go in for an amendment 
·afterwards. We must consider every 
·clause anew, except where, when 
the existing practice is an· right, the 
clause concerned need not be 

<ehanged. 

Shri Amjad Ali: We can read 
-every section of the Bill when we go 
through the Bill. In some cases, we 
might not come forward with amend
:ments. 

Shri Morarji Desai: Yes; but there 
-are certain things which do not re
quire any change. We need not 
spend time on them. We go on clause 
by· clause. We do not take something 
-from the middle, so to say; we take 
some important things first and decide 
<On them. Then we can take up 
every· clause. It all depends on what 
-and how we do. It is all in the hands 
:of the Select Committee. 

Shri R. K. Gauba: Another impor
tant matter is with regard to clause 
113(3), at page. 11 of the memoran-
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dum. Practical difficulties have 
arisen in cases where a person is a 
partner in a certain business. Either 
for health reasons or for study rea
sons, he has to go abroad and he 
stays ov.t for a period which takes 
him out from the definition of the 
word "resident". 

Shri Mor.::uji Desai: What is the 
period? 

Shri R. K. Gauba: The essential 
condition for being a resident is, 
besides other things, that he must be 
there in the year of assessment at 
least for sometime betore he can 
claim the status of resident. 

Shri Morarji Desai: What hall
pens if they are abroad for three or 
four years for study? 

Shri V. V. Chari: We give them the 
option. Sometimes, it may help 
them not to exercise the option, 
because the rate is lower. 

Shri l\:lorarji Desai: We need not 
give them the option. 

Shri V. V. Chari: Then it would be 
too high in the other case. 

Shri Morarji Desai: They are only 
students. They must be treated as 
residents. It is wrong to consider 
them as non-residents. I do not think 
we should allow them the option at 
all. They are residents. We should 
simplify these things. They are resi
dents; they have gone out tempo
rarily for a particular purpose. 

Shri C. D. Pande: If a man goes 
abroad for study and is treated as a 
non-resident, what is the difference? 
Will he pay more or less tax? 

Shri V. V. Chari: He will not pay 
more. 

Shri R. K. Gauba: It depends on 
the income he has. 

Shri Morarji Desai: Why should the 
option be given to the assessee? Why 
should not the Government have the 
option? The Government, i.e. the 
public should have the option. 



Shri R. K. Guaba: I agree. Here the 
option has to be exercised once- in his 
life-time. If he is an old assessee, 
he may not exercise that option, 
because the necessity to exercise that 
option does not arise. But when that 
necessity comes, if he is told, "You 
are not an assessee for the first time; 
you cannGt exercise that option", 
then the difficulty arises. 

Shri V. V. Chari: .There is some 
misunderstanding, because till he 
becomes a non-resident, the question 
does not arise at all. 

Chairman: He may go to his next · 
point. 

Shri R. K. Gauba: I come to clause 
114. Here a right which existed has 
been taken away. Und~r the exist
ing Act, if a person makes a capital 
gain below Rs. 5,000, that is not liable 
to tax. But under the new proposed 
clause, this right has · been taken 
away, and any capital gain becomes 
liable to tax. 

Shri 1\lorarji Desai: Why should ib .. • 
not be? 

S!ni R. K. Gauba: When the limit 
of Rs. 5000 was fixed in the present 
Act, it was made with a view to 
avoid all typt:s of unnecessary forma
lities and complications that are 
likely to arise. 

Shri V. V. Chari: His apprehension 
is unfoundf'd, because there is pro
viso (ii) in clause 114 (b). 

Shri R. K. Gauba: That is in regard 
to computation. 

Shri V. V. Chari: Its net result will 
be that capital gains below Rs. 5000 
will not be taxed. 

Shri R. K. Gauba: It is a question 
of drafting. 

Shri J\Iorarji Desai: What is the 
intention? Is it the intention to keep 
the Rs. 5000 limit? 

Shri Y. V. Chari: Yes. 

Shri 1\Iorarji Desai: Then we should 
make it clear. They are also lawyers 
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and we must take that into consi
deration. This is only a question of 
drafting. 

Shri R. K. Gauba: Clause 139 deals 
with interest payable on accounts of 
delayed filing of returns. · The clause 
provides that 6 per cent per annum 
interest shall be charged in case the 
assessee files returns beyond the 
specified date. But in the case of 
advance tax and refunds, the interest 
payable by Government is only 4 
per cent. 

Shri Morarji Desai: Here the inten
tion is that the return must be filed 
by a prescribed date. I would like 
to make if .even 12 per cent. Why 
should people not file returns quickly? 
Why should it be delayed? 

Shri R. K. Gauba: Th~re should be 
reciprocity. 

Shri 1\lorarji Desai: There is no 
reciprocity in everything. 

Shri R. K. Gauba: I come to clause 
146. 

Shri 1\Iorarji Desai: It is a . matter
for the administration, which cannot 
be in the Act, that a specific period 
may be provided. 

Sbri R. K. Gauba: It is a matter 
for Members of Parliament to go into 
the question as to what should be the 
time-limit so far as escaped incomes 
or under-assessed incomes are con
cerned. My submission is, if there is 
an escaped income of Rs. 50;000, say. 
in any year, then there is no 
time-limit absolutely. If you expect 
the assessee to produce evid-ence in 
his support, that evidence may not be 
available after a lapse of a certain 
time. 

Shri Morarji Desai: It will be a 
matter <>f judgment. If' you leave it 
to Parliament, it will be made 
stronger and not lighter. That is the 
opinion in the Parliament. 

Shri R. K. Gauba: Regarding clause · 
149, my only objection is that the 
word "issued'' has been used instead 
of the word "served". That means 



extending the limitation to a period 
already specified in the Act. The 
Income-tax Officer may issue a notice 
or show it as having· been issued on, 
say, 31st March, and it may not be 
served even for a period of six 
months after that. 

Shri V. V. Chari: This only codifies 
a High Court decision. 

Shri M:orarji Desai: I think "serve" 
is the proper word. 

Shri V. V. Chari: But there is a 
practical difficulty. 

Shri Morarji Desai: To remove 
your practical difficulty, please do not 
increase the practical difficulty of the 
assessees. It is a wrong thing to do 
that. This sort of attitude has got 
to be changed. · The liberty of the 
individual is far more important than 
anything else, than your convenience 
at any. time. 

Shri R. K. Gauba: Then we come 
to page 16 of the Memorandum-clause 
150. 

Shri Morarji Desai: This is also 
about escaped income. 

Shri R. K. Gauba: But in a case 
where even the limitation is expir
ing, if the Commissioner of Income
tax or the Appellate Assistant Com-

. missioner takes it into his head, when 
a case goes to him, and says that the 
income was to be assessed not in 
that year, it becomes difficult. 

Shri Morarji Desai: He is not an 
irresponsible person. He does not 
take it into his head like that. The 
case goes to the Tribunal, to the 
court and all that. And I have now 
decided that if the courts pass stric
tures against the officers concerned 
I will take action against them. 

Shri R. K. Gauba: They are very 
responsible persons. My submission 
was only that if the Commis~oner of 
Income-tax or the Appellate Assistant 
Commissioner gives a finding that it 
does not fall within a particular 
limitation period for which the pro
ceedings have been started and that 
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it falls beyond that period, then that 
further period is also brought in. 

Then we come to 153(3). As we 
find from the Bill, the legislature 
intends· putting limitation for all 
things, for granting of refunds, for 
assessment, for re-assessment and all 
those things. But where-it is our 
common experience-an appeal goes 
to an Appellate Assistant Commis
sioner, he senc;Js the case back to the 
Income-tax Officer f.or re-assessment 
and there is no time limit for such 
re-assessment. The re-assessment in 
such cases may hang on for a year. 

Shri Morarji Desai: Why not pro
vide a limitation? 

Shi·i V. V. Chari: The;:e is a limi
tation now. 

Shri l\Iorarji Desai: He says there 
is none. Better consider that. It is 
better to provide a limitation. 

Shri R. K. Gauba: Then we come 
to clause 221 on page 17-penalty for 
non-payment of tax. There seems to 
be some mistake in the drafting of 
it; probably it is not the intention. 
In cases where the assessee is found 
to be in default for payment of a 
certain amount of tax then, as the 
law exists now, the Income-tax offi
cer has a discretion to keep him not 
as an assessee in default and not to 
impose any penalty. According to 
the provision here, if once an asses
see is in default, the Income-tax offi
cer is not left with that discretion 
and he must of necessity impose a 
penalty. I think that is not the 
intention and that is a mistake in 
drafting. 

Shri l\lorarji Desai: Where an 
assessee is deemed to be in default 
in making payment of tax, he is 
given a chance to explain. Then the 
Income-tax Officer can hold that he 
is not in default. The discretion has 
not been taken away. Merely say
ing "in his discretion" does not give 
him more discretion. 

Shri R. K. Gauba: Where an asses
see is in default in payment of 



income-tax, the Income-tax Officer 
may in his discretion direct that in 
addition to the amount of arrears a 
sum not exceeding the amount shall 
be recovered from the assessee by 
way of penalty. That first stage is 
gone, where the Income-tax Officer 
may say, in his discretion, that no 
penalty need be imposed. Accord
ing to the provision here once an 
assessee is in default the Income-tax 
Officer is not left with any option 
but to impose the penalty. 

Sh~ ~ 1\lorarji Desai: He need impose 
the penalty only if' he holds that the 
assessee is in default, not otherwise. 
There is also an appeal provided. I 
do not think this suggestion should 
be accepted. That also is an instru
ment of corruption. 

Shrimati Tarkeshwari Sinha: We 
will certainly first issue a notice and 
ask him to show cause why a penalty 
should not be imposed. 

Shri R. K. Gauba: That is what I 
submit. If that is so, I have n9, 
grievance. But the wording is likely 
to be mis-interpreted. 

Shri C. D. Pande: Before imposing 
a penalty, there should be a show
cause notice served on the assessee 
concerned. 

Shri l\lorarji Desai: It is there. 
Without that we cannot do anything. 
It is provided for. 

Shri R. K. Gauba: Then we go on 
to page 18 of the Memorandum-
243-granting of refund. This sug
gestion also arises out of the practical 
difficulties that we eJ..--perience in the 
day-to-day working of the depart
ment. Orders are issued that refund 
may be issued to a person but the 
actual issue of the refund voucher 
takes place lcng after that. There 
should be a limitation placed for that 
also. 

Shri V. V. Chari: The date of issue 
of the refund voucher is there. 

Shri Amjad Ali: Substitute service 
is done only when the direct service 
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fails. That is a little hard. That will 
be the last resort. 

Shri l\lorarji Desai: That should 
not be the first thing. Only if the 
man refuses to take the service you 
have got to do it. If it is proved that 
the man concerned does not take the 
service, only then the other method 
must be resorted to. 

Shri R. K. Gauba: The next point 
is very important from our point of 
view-clause 275. First is about 
penalty. The ITO himself can consi
der ... 

Shri Drlorarji Desai: There is no 
encroachment on fundamental rights. 
I refuse to believe that there is any 
fundamental right for any legal 
practitioner or chartered accountant 
to abet in cases of default of pay
ment. 

Shri R. K. Gauba: There is the 
question of the fundamental right. 
If there is an allegation against me, 
I should be proceeded against in a 
judicial manner. 

Shri 1\lorarji Desai: Why? Why 
should another person not be pro
ceeded against in a court of law an:i 
you alone · should be proceeded 
against only in a court of law? On 
the contrary, you are to be more 
strictly dealt with because you are 
instruments of the public, not merely 
of your clients. But, generally, you 
are only instruments of the client. 
That is a fact. 

Shri R. K. Gauba: If any action is 
to be taken against a lawyer, aft~r 

all, he must be proceeded against in 
a judicial manner. 

Shri l\lorarji Desai: This is judicial. 
If your point is accepted, then every 
asse<>see should be dealt with only 
by the judiciary and the penalty 
should also be left to the judiciary. 
How can that be done? 

Shri R. K. Gauba: It is not for the· 
income-tax officer to decide. 

Shri Morarji Desai: It should be 
for him to ..decide. 



. Sbri Amjad Ali: Then there will 
be witch-hunting. 

1:5hd Morarji Desai: There will be 
no witch-hunting. 

Shri Amjad Ali: Under other laws, 
leg3l practitioners are never dealt 
with like that. 

Shri Morarji Desai: Which other 
laws? 

Shri Amjad Ali: I do not mean the 
income-tax law; I mean other laws. 

Shri R. K. Gauba: My objection is 
strengthened by the Report of the 
Direct Taxes Administration Enquiry 
Committee, ·on the recommendations 
of which this new provision is pro
posed to be enacted. They have 
stateq that in the matter of abetment 
or sucb other activities it should be 
left to the judgment of the High 
Court and they should be proceeded 
against through proper disciplinary 
committees which are appointed 
either under the Indian Bar Councils 
Act or under the Indian Chartered 
Accountants Act. 

Shri 1\Iorarji Desai: The Select Com
mittee will consider your point. 

Shri R. K. Gauba: This is very im
portant. 

Shl"i Morarji Desai: This is not a 
matter for discussion. This is a matter 
for decision. 

Shri Amjad Ali: He is arguing whe
ther a reference could be made to 
the High Court. 

Shri I'Uorarji Desai: It is a question 
for the Select Committee to decide 
whether you wan.t to leave it to a 
court of law or the taxation depart
ment. It is more a matter of decision 
than cliscussion. Therefore, more time 
taken on this is not going to be use
ful. 

Sbri R. K. Gauba: I am not arguing 
i+ · I am _inviting your attention to 
p:1:::e 249. 
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Shri Morarji Desai: We have not 
taken everything they have said as 
gospel truth. 

Shri R. K. Gauba: They have laid 
great emphasis on this. 

Shri Morarji Desai: But we may not 
agree. Now it is for the Select Com
mittee and, finally, for the House to 
decide. Your point will duly be taken 
into consideration. 

Sbri R. K. Gauba: I only want to 
point out that the reeommendations of 
the Direct Taxes Administration En
quiry Committee support my point. 

Shri V. V. Chari: Will you please 
refer to pages 173-17 4, paras 772 and 
773 of the same report? 

Shri R. K. Gauba: I feel that pages 
238-239 are very important. 

Shri Morarji Desai: In UK also the 
position is the same. 

Shri Amjad A11: In UK only certain 
experts are practising income-tax 
cases. 

Sbri Morarji Desai: Here also some 
lawyers practise only income-tax 
cases. 

Shri Amjad Ali: In England 
are experts in income-tax cases 
some in accident cases. 

some 
and 

Shri V. T. Dehejia: Would that make 
any difference to the responsibility? 

Shri Amjad Ali: In India the legal 
system is not developed to such an 
extent that lawyers can specialise in 
certain lines. 

Shri V. T. Dehejia: The first ques
tion is whether abetment should be 
made an office or not. Secondly, if a 
barrister commits an. offence, we have 
to comider whether he can be tried 
only by a court. 

Sh~i l\lorarji Desai: Here is a recom
mendation on page 174 \vhere they 
have stated: 

"We are of the considered opinion 
that evasion of tax has to be effec
tively checked." 



Shri R. K. Gauba: Basically, we 
agree with that view. 

Shri 1\lorarji Desai: If "abetment" 
should be made punishable under the 
taxation laws, why should it be taken 
to a court? You want it to be an 
offence and you want it to be part of 
the law. Now what you say is that it 
should be made punishable by a court 
of law and not by an income-tax offi
cer. 

Shri R. K Gauba: My submission is 
different. If a lawyer or a chartered 
accountant, in the course of his pro
fessional engagement . . . 

Shri 1\lorarji Desai: I am not going 
to lc:1\'e it to your association. 

Shri R. K. Gauba: My suggestion has 
noi.hing to do with my association. 

Shri 1\lorarji Desai: That is what you 
are pl~ading for-it should be dealt 
with by a court of law and not by the 
income-tax officer. 

Shri R. K. Gauba: If I had COIT}-;. 
mitted some offence, it should be in:. 
vestigated and the income-tax officer 
should give his finding and pass it on 
to the inspecting assistant commis
sioner. He should pass his verdict 
and pass it on to the Bar Council. 

Shri l\lorarji Desai: I am not going 
to leave it to the Bar Council. There 
is no control over the Bar Council. 
Whatever they may do will be final. 
I have instances where both the char
tered accountants and barristers have 
acted wrongly. Otherwise, how can 
wrong practices go on and how is jus
tice denied? It is more through these 
people than through anybody else. 
Let us be very clear about it. Th_e 
fraternity works even there because 1t 
means a blot on the whole profes
sion. Therefore, they do not want t_o 
do anything. Therefore, what I say 1s 
that this will be a matter for the Select 
Committee to decide. This is not a 
matter for discussion here now. We 
will consider this point. It comes in 
only when wrong statements are ~de 
deliberately. It is not for pleadmg 

that a.'lybody is going to be punished. 
Punishment for abetment applies 
where a wro:::.g accou.'lt is drafted by 
the person concerned and where he 
knows it. When it cannot be proved 
that it is deliberate, where he does not 
know that they are wrong and he has 
done so on instructions and had no 
reason to believe them to be false, I 
do not think a man. can be punished 
or will be punished. It is for the 
Select Committee to consider. But this 
much is certain that we do not want 
inquisitions to take place in this coun
try. About that I am very clear. That 
I do not want. 

Shri Amjad Ali: It requires a little 
bit of rethinking. 

Shri 1\Iorarji Desai: We shall con
sider it. We cannot decide it today. 
In the meanwhile let all of us apply 
our minds to it. 

Shri Amjad Ali: But let us hear him. 
Let him say the way he feels about it 
and let him give the details if he has 
got to give any. 

Shri 1\lorarji Desai~ They are given 
in the memorandum and there are no 
other details to be given. 

Shri R. K. Gauba: The recommen
dations of the Direct Taxes Inquiry 
Committee are not at page 174 as has 
been referred to just now but they are 
at pages 238 and 239. 

Shri V. V. Chari: That is on a differ
ent matter altogether. 

Shri R. K. Gauba: They say that 
punishment should be provided for 
and we agree that it must be provid
ed for, but how the matter should be 
dealt with, that is, the method and 
manner in which they should be dealt 
with is the point we are making. The 
first paragraph on page 239 says . . . 

Shri 1\lorarji Desai: This is only for 
him. 

Shri R. K. Gauba: Then kindly read 
paragraph 238 also. The second part 
of the paragraph on page 238, that is,· 
paragraph 8.135, says: 

''The report of the enquiry in 
either of these cases should be sub-



rnitted to the President of the 
Income-tax Appellate Tribunal, 
who will pass orders after hear
ing the complainant, the respond
ent an-d the Council o! the In.mi-

tu!<! of Chartered Accountants or 
the Bar Council as the case may 
~·. • This procedure is suggested 
subject to our recommendation 
about the appointment of a High 
Court judge as the President of 
the Income-tax Appellate Tribunal 
being accepted. Any appeal from 
the decision of the President of 
the Income-tax Appellate Tri
bunal will go to the respective 
High Courts." 

Shd V. T. Dehejia: Will you kindly 
·1·ead the paragraph as a whole? 

Shri R. K. Gauba: It reads: 
"If any q~estion of professional 

misconduct necessitating the re
moval from the register of a law
ver or chartered accountant arises, 
the Central Board of Revenue 
should first consider whether the 
complaint is such as requires dis
ciplinary enquiry." 

Shri Morarji Desai: This is about 
taking disciplinary action against the 
person concerned. That certainly will 
g0 to their respective bodies. This is 
not the question under issue. The 
question is about levying of penalties 
which is quite a different thing. They 
have no relation to each other. I am 
afraid, you are misquoting. 

Shri Amjad Ali: He is only point
ing out. 

Shri Morarji Desai: It is not that. 
This is where we have to guard 
against. The Committee may be mis
led by quoting in a clever manner. 
This does not apply. 

Shri R. K_ Gau.ba: But look at the 
effect of it under clause 288(4). 

Shrl '\1orarji Desai: This is not the 
Bibl~ nor 11. statute which we are bound 
to follow.- This is a matter which will 
be decided by the Select Committee. 

Shri Narendrabhai Nathwani: 
May I ask the witness as to what the 
report of the Income-tax Investigation 
CommissiOn which was presided over 
by ~hri .Varadachari, an ex-Judge of 
the Supreme Court, has said on this 
point? 

Shri Morarji Desai: They have said 
very strongly about it. 

Shri Narendrabhai Nathwani: But 
may I know whether the witness is 
aware of the recommendation made by 
the Income-tax Investigation Commis
sion on this part of their i'epresenta
tion? 

Shri Morarji Desai: That is not very 
convenient to quote. 

Shri R. K. Gauba: That is a matter 
requiring a long discussion which, I 
am afraid, cannot be done here. 

Shri Morarji Desai: Because that dis
cussion does not help. But all that is 
before the Select Committee. 

Shri R. K. Gauba: That is a matter 
which I would not touch. I am just 
Teferring to the salient issues that are 
before the Select Committee. I was 
referring to the effect of clause 275 
which is provided in clause 288( 4). 
Clause 288(4) debars the lawyer or 
the chartered accountant on whom in 
respect of him or in respect of another 
person a pe:1a!ty is imposed from 
carrying on in the profession. Penal
ties may arise from various circums
tances. Those circumstances are dealt 
with in clause 271. Penalties can arise, 
for irlstance, for failure to furnish re
turns under section 139 by the 30th 
June or for failure to furnish a return 
or f;r late filing of the return, or for 
failure to pay the ta.x: in time. All 
these circumstances give rise to a 
penalty. Suppose, there was a de
linquency on my part in filing the 
return for one reason or the other and 
I am penalised . . . 

Shri Morarji Desai: That is what the 
Direct Taxes Inquiry Committee has 
s:1id on page 174. It has said that 
these people ought to be punished far 
more severely than anybody else 



hoc a use these people ar tax experts. 
Tl-jey ought not to default. 

Shri R. K. Gauba: That is about con
cealment. 

Sbri Morarji Desai: That is what 
that page says. Why do you not see 
that? Why quote one and not the 
other? They show no sympathy there. 

Sbri R. K. Gauba: This thing can 
happen in the case of any individual. 

Shri 1\lorarji Desai: 'Any individual' 
is different from an expert. If, sup
pose, I commit a defalcation, I think 
I am far more liable than anybody 
else, being the Finance Minister. 

Shri R. K. Gauba: For a minor 
issue? 

Shri 1\lorarji Desai: Maybe the most 
minor issue. I must be sacked. That 
is what I feel. Otherwise, I have no 
business to occupy a high position. 
You ca'lnot claim the privileges of an 
expert as also the frailty of the com
m 'J.n man. Both the things cannot be 
el3imed. 

t.• 
Shri R. K. Gauba: Tihese delays in" 

ihe filing of a return can occur. 

Shri Morarji Desai: Are you going 
to excuse Shri Chari i! he defaults? 

Shri I. P. Gupta: That depends on 
the nature of the offence. 

Shri R. K. Gauba: That is my 
grouse. If Shri Chari delays the filing 
of the return, he will still be kept in 
his present post. 

Shri 1\lorarji Desai: He would be 
sacked immediately. 

Shri R. K. Gauba: There is no pro
vision for that. 

Shri 1\lorarji Desai: No provision 
is required. 

Shri I. P. Gupta: The fact that a 
penalty has been imposed on some one 
either in his ow,l case or in respect of 
other person is a very serious thing. 
That delinquency can arise. The 
Income tax Officer imposes a very 
heavy penalty on him. 
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Shri V. V. Chari: It is not a per
manent disability. It is only for a 
temporary period, only for two months 
or for two weeks. 

Shri R. K. Gauba: That is a slur. 

Shri V. V. Chari: Now penalties are 
going to be published in the Gazette. 
That will be a much greater slur. · 

Shri R. K. Gauba: That punishment 
may be there, but he should not be 
disqualified. So far as publication in 
the Gazette is concerned, it is in re
gard to concealment and not in regard 
to delayed filing of returns. 

Shri MOi-arji Desai: Please read 
paragraph 8.137 of the Tyagi Commit
tee's Report: It says: 

"We regard it of . considerable 
importance that tax experts should 
themselves have a clean record in 
regard to the discharge of their 
own tax liabilities. Failure in this 
respect should be construed as 
gross professional misconduct. If a 
tax expert is finally convicted for 
evasion of tax ... " 

Of course, that is a different thing 
altogether. 

Shri R K. Gauba:· For minor offen
ces, such as, delayed filing of returns 
or delayed payment of income-tax, he 
may not be penalised. 

Shri Morarji Desai: It is also stated: 

" .... we also feel that any tax 
expert who is penalised under the 
direct taxes Acts for concealment 
of income, wealth, estate, gift or 
expenditure should be disqualified 
from representation after the 
penal.y prc;::e.cding.3 have become 
final." 

Shri R. K. Gauba: We entirely agree 
with that. But for these• minor 
offences he should not be penalised. 

Shri 1\'lorarji Desai: That will be 
considered by the Select Committee. 

Shri R. K. Gauba: So far as the· 
major oiTences are concerned, that is, 
concealment of income or abetment 
and ail that, he must be hauled up. 



Shri l\lorarji Desai: That will be 
considered by the Select Committt?e. 

Then, you say something about 
Clause 288(3). 

Shri R. K. Gauba: Yes. We propose 
that the words "not below the rank 
of Assistant Commissioner" be deleted 
as such, as otherwise the very object 
for bringing about this new provision 
in the proposed Act would stand de
feated. 

Shri l\forarji Desai: This is a thing 
where there is no question of agree
ment. Income Tax Officers should 
also be debarred. Why should In
come Tax Officers be excluded? All 
of them ,should be there. 

Shri R. K. Gauba: Then there is 
clause 288 (4) (b). I was submitting 
that the lawyer or the chartered ac
countant can be debarred from apear
ing before the Income-tax authorities 
if any penalty is imposed on him for 
any cause. 

Shri l\lorarji Desai: You only want 
that the cases of delayed filing of re
turns should be exempted. 

Shri R. K. Gauba: Minor offences. 

Shri l\lorarji Desai: I do not know 
why the cases of delayed payment of 
taxes •should be exempted. 

Shri R. K. Gauba: There are practi
cal difficulties. Suppose I am assessed 
with a heavy figure. I have got the 
right to appeal, to go to the Appellate 
Tribunal. 

Shri l\lorarji Desai: There is the 
order of stay. 

Shri R. K. Gauba: The Tribunal 
does not have the order of stay. I 
have got the right of appeal to the 
Tribunal and then to the High Court. 

Shri Morarji Desai: It is after that 
you will be disqualified, not before 
that. It is only the final decision 
which will be effective and not the 
middle dedsion. On that score I have 
not doubt in my mind. 

Shri R. K. Gauba: Here the things 
are not clear. 
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Shri Morarji Desai: There is no 
question of that. It is ordinary com
mon sense. When there is the right 
of appeal, it is only the final decision 
which will be effective. If there is 
no right of appeal, then it is a diffe
rent thing. If there is the right of 
appeal, it is after the right of appeal 
is exercised that you will be disquali
fied; not before that. If you do not 
go in for appeal, that is a different 
matter. 

Shri R. K. Gauba: Delayed payment 
is a minor offence. 

Shri Morarji Desai: Delayed pay
ment is not at all a minor offence. 

Shri R. K. Gauba: There may be a 
delay for a week or so. There may 
be various circumstances under which 
delay may occur. 

Shri Morarji Desai: Delayed pay
ment is not a minor offence. 

Shri R. K. Gauba: He may be rather 
keen to collect more taxes for the 
Government from other assessees. 

Shri l\lorarji Desai: He may be 
rather keen to collect less taxes from 
the a.ssessees. Otherwise, how will he 
be able to get fat fees? 

Shrimati Tarkeshwari Sinha: Clause 
288(6) reads: 

"(a) no such order or direction 
shall be made in respect of any 
person unless he has been given 
a reasonable opportunity of being 
heard; 

(b) any pemon against whom any 
such order or direction is made 
may, within one month of the 
making of the order or direction, 
appeal to the Board to have the 
order or direction cancelled; and 

(c) no such order or direction 
shall take effect until the expira
tion of one month from the mak
ing thereof, or, where an appeal 
has been preferred, until, the d13-
posal of the app:=al." 

All that is provided here. 



Shri R. K. Gauba: That is a refe
rence to the order disqualifying the 
person. 

Shrimati Tarkeshwari Sinha: , This 
is the safeguard which is being pro
vided. 

Shri 1\lorarji Desai: Let us go to 
another point. 

Shri R. K. Gauba: Clause 29f3-..;. 
There should be some rules made 
by the Central Board of Revenue in 
the matter of inspecting files and 
furnhhing of copies or orders and 
other documents to the assessee. 

Shri I. P. Gupta: The power is not 
given to the Central :&lard of 
Revenue to frame such rules. 

Shri 1\Iorarji Desai: This could be 
done. 

Shri V. V. Chari: We shall do that. 

Shri l\lorarji Desai: So, we have 
finisher now. · 

Shri K. R. Achar: I want to put one 
general question re: Chapter XX. The 
Law Commission has pointed out th'at 
the Appellate Tribunals are not giving 
findings properly and that there are 
delays. The High Court Judges also 
said so. Now, you must have observ
ed the working of the Tribunals. May 
I know what is the opinion of the 
Bar Association on this? 

Shri l\lorarji Desai: What is your . 
question? 

Shri Amjad Ali: We have not fol
lowed his question. 

Shri l\lorarji Desai: That is why I 
have asked him to repeat. 

Shri K. R. Achar: The Law Com-
mission has suggested ..... . 

Shri 1\lorarji Desai: Are you think
ing of the abolition of the Appellate 
Tribunal? Why ask that question to 
them? 

Shri Jaganatha Rao: You ask the 
Government. 

Shri 1\lorarji Desai: This is a matter 
on which I am not going to compro-
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mise. Please understand that and 
save your energy. 

Shri K. R. Achar: I wanted to know 
the reaction of the Bar Association. If 
you think so. then I do not want to 
put that question. , 

(The witnesses then withdrew) 

II. THE INDIAN MERCHANTS' CHAMBER, 

BOMBAY 

Spokesmen. 

1. Shri Vallabhdas V. Mariwalla 

2. Shri Pravinchandra V. Gandhi 
3. !;lliri M. A. Master 

4. Shri G. P. Kapadia 

5. Shri C. L. Gheevala 
6. Shri S. K. Aiyar 

, Witnesses were called in and they 
took their seats 

Shri V. 'V. 1\lariwalla: On behalf of 
the Chamber, myself and my collea
gues, I thank you to have given us an 
apportunity of meeting you today. 
The memorandum of the Chamber has 
been already sent for the due consi
deration of the Select Committee. 

I will just make a few preliminary 
observations on the memorandum in 
general and particularly on important 
points contained in the memoran~um. 
At the outset. ..... 

Shri 1\lorarji Desai: If I may inter
rupt you, may I ask one question? 
How much time do you propose to 
take? 

Shri V. V. 1\lariwalla: I will not 
take more than 10 minutes. 

Shri 1\forarji Desai: I am •=>peaking -
of the whole examination. How much 
time will satisfy you? 

Shri V. V. 1\lariwalla: In view. of 
the very_ short time given to us for 
preparing out memorandum I would 
request you to give us at least three 
hours. 

Shri !\!orarji Desai: Because we are .· 
closing at one. 



Shri V. V. Mariwalla: I have cover
ed this point in our memorandum. 
The time available to the Chamber 
ior preparing the mlmlorandum was 
very short because the copies of the 
_Bill were not available till the third 
week of May. Therefore, we were 
under :~-·eat stress to study all the 
clauses of this important Bill with 298 
.clauses and make our observations 
within the time prescribed. In view 
of that, three hours may be given to 
us. 

The existing Income-tax Act of 1922 
has been on t'1e statute Book since 
the last forty year;; and during these 
la.>-t forty years series of amendments 
and changes have been introduced 
irom time to time with the result it 
has now become a complex Act. It 
is good that this opportunity is being 
taken to introduce a new Bill with a 
;riew to simplify it. But as you might 
be aware simplification cannot be 
attained without disturbing the tax 
structure of the Act. That is the 
observation made by the Law Com
m.ission and it is the view of the 
Chamber also. We feel that as much 
simplification as possible should be 
attained and it is with this view in 
our mind that we have drafted our 
memorandum. 

Our memorandum can be divided 
into two parts. Pages 1 to 23 of our 
memorandum contain some of the 
fundamental issues in respect of 
which_ specific provisions should be 
contained in the Act. The remaining 
pages consist of the second part 
dealing with several clauses where 
the Chamber has made ob>'ervations 
and suggestioru; regarding sowe modi
fications in some of the clauses of the 
'Bill. 

Dealing with the first part of the 
memorandum I might say that we 
have sugge3ted several change.> that 
are reqired to be made in the law in 
ofd:>r to achieve sii!'plification of the 
law and also to remove seve,·J.l hard
ships to the assessees as well as for 
the smooth working of the law. For 
-example, _we have suggested that an 
inclusive, detailed definition of the 
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terms "income" and "expenses" might 
be made. It is possible to give such 
a definition, based on the decisions 
taken by some of the highest authori
ties, that is judicial authorities, in 
India, so th.at in future any litigation 
on this subject can be easily avoided. 

The other two suggestions are about 
the raising of the minimum taxable 
limit and the abolition of the Expen
diture Tax. 

Shri Morarji Desai: That is not 
relevant. Abolition of the Expendi
ture Tax is not relevant to plead in 
this Committee. Therefore, plea.se 
leave it alone. 

Shri V. V. Mariwalla: All rig.l).t. 
Then, we have raised the point about 
raising of the minimum taxable limit. 
I think I can speak on that. It might 
reduce, I think, much of the pressure 
of work of the Income-tax officers, and 
that time can be better devoted to 
collection of taxes from the higher 
income assessees. That is our belief, 
and we have made a plea about that 
in the memorandum. 

The other thing is about restriction 
of prosecution and settlement of cases 
on a money penalty basis. And then, 
simpler provision for taxing undistri
buted profits, for taxing firms, mutual 
and other Associations, and non-resi
dents. For taxation, only the real in
come should be taken 

Shri 1\'Iorarji Desai: May I say that 
the question of fixing the limit of 
income is more a budget matter than 
a matter of law? So, I do not think 
that that is also a matter which we 
could consider here. 

Shri Amjad Ali: 
annual affair. 

It is more an 

Shri V. V. Mariwalla: We have also 
referred in the Memorandum to three 
other important recommendations of 
the Direct Taxes Administration 
Enquiry Committee, and these are as 
follows. One is ,that an amendment of 
the Income-tax Act should be by a 
specific amending Act, and not through 



the Finance Bill. The other is about 
placing the Appellate Assistant Com
missioners under the Ministry of Law. 

Sbri Morarji Desai: That, again, is 
not a matter for the Seiect Committee 
to decide. 

Chairman: The principal of the Bill 
has been accepted. So, this cannot be 
brought in here. 

Shri V. V. Mariwalla: There is one 
thing more--l do not know whether 
it will be valid or not-that is, statu
tory provision for passing of order and 
copies being given to assessees within · 
thirty days of the last hearing. That 
also we have included in our memo
randum. 

Shri Morarji Desai: That is rele
vant. 

Shri V. V. Mariwalla: About the 
other part of the memorandum, it 
relates to the clauses: for instance, 
about withdrawal of full exemption 
relating to charity trusts-from page 
23 onwards the memorandum deals 
with the clauses. 

•.·' 
Shri Morarji Desai: Are we taking 

up the clauses at random like this? 

Shri V. V. l\lariwalla: I am only 
giving a broad summary, a resume, 
of the whole thing. After that I will 
request Shri Kapadia to take up the 
clauses. 

Shri !I:Iorarji Desai: I do not think 
we can go on like that. We should 
take up your objections one by one 
If you go on giving a resume, we will 
be taking up the time only on that. 

Shri V. V. Mariwalla: I will not 
enumerate all the points. I would 
request Shri Kapadia to take up the 
clauses of the Bill and explain to the 
Committee, because, as everybody 
knows, he has helped us, and he has 
got a wide knowledge of the subject. 

Shri 1\lorarji Desai: He has also 
got knowledge which should not 
have been brought in here. We have 
deliberately not taken Shri Tyagi in 
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the Select Committee, because we did 
not want these opinins which formed 
the basis of the discwsions in the 
Direct Taxes AdministratiOn Enquiry 
Committee to come again into this 
Committee. 

Shri Narendrabhai Nathwani: 
So far as Shri Kapadia is concerned, 
it may be that the Indian Mereh.ants 
Chamber has adopted certain view of 
his. But he comes here representing · 
the Indian Merchants Chamber. 
Therefore it wil1 not be quite inappl"o
priate. 

Shri Morarji: Desai: lam not saying 
so; he cannot be debarred. 

Shri :t\'1. A. Master: May I be per
mitted to make one observation? We 
want the Chamber to take full advan
tafe of the knowledge and experience 
of any of our members And t.'lat is 
the only reason. why our friend Shri 
Kapadia is here and we are request
ing him to explain the points. 

A 1\lember: It would have perhaps 
been better if Shri Tyagi had also 
been here. 

Shri 1\1. A. !\laster: That is not 
within ou!' competence. 

Shri Morarji Desai: Of course not. 

Shri Amj~d Ali: At a certain stage 
we might examine Shri Tyag! alu> 

Shri l\Iararji Desai: If it becomes 
necessary. 

Shri G. P. Iupadia: I may crave 
your indulgencE' regarding t.J:',if' memo
randum. Pages 1-23 of t'lf n~emoxan
dum contain certain fundamental sug
gestions which do not figure !n the 
Bill, and it would be the endE':lvour of 
the Chamber to bring Hwse to the 
notice of the Select Committ, E' for its 
consideration. Because, this Bill, the 
C'1amber consi<lers, is orE' whici• is 
introduced once in a life-time. When 
the Statement of Objects :.nd Re:-sons 
itself states that it is not only a Bill 
to modify and consoldiate but also· to 
amend the legislation regarding In
come-Tax, all the fundamental issues 



which, in the humble opinion of the 
Chamber, should . figure in the Bill 
require consideration at the hands of 
the Select Committee. And that is 
the reason wh v we ha. <! n~a~t: Fil 

attempt in the first twenty-thrt>e ::;:-tges 
of the memorandum to cover some of 
thE' issues whic:1 do not fi.:,ure in the 
Bill at all. 

Coming to the genenl is:ue<:, I 
WC!ll:i Eke to st::tte on behalf of the 
Chamber, the reasoning behind some 
wf the fundamental suggestion3 which 
have been made. The first funda..'nen
tal suggestion that has been ma1e is 
that changes in the Income-Tax Act 
should not be brought through 
FmaPce Bilis. 

Shri Morarji Desai: Again you are 
going out of the purview. It is no use 
taking up time on a matter which can
not be considered by this Committee. 
Then you will have less time for the 
more important items. This is not a 
matter on which this Select Committee 
will give a decision. It is not pres
cribed in the Income-Tax Act as to 
how the Act is to be changed. That is 
more a matter fOil'" the Government 
and Parliament on which to come to a 
conclusion. 

Shri Narendrabhai Nathwani: 
It appears that their suggestion is that 
a provision should be made in this 
particular Bill about it. 

Shri Morarji Desai: How can that 
be done? 

Shri G. P. Kapadia: Our submis
sions is that the Income-Tax Act or 
the concerned Direct Tax Act should 
contain this provision. 

Shri Morarji Desai: This is what 
created unpleasentness in that Com
mittee. I hope you won't repeat it 
here in this Committee. 

Shri G. P. Kapadia: There are 
certain views which I hold personally. 
I am not expressing them here, because 
I am here as a representative of the 
Indian Merchants Chamber. I am 
expressing .only the views of the 
Chamber. 
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Shri Morarji Desai: You havt~ 
stated them here in the memorandum. 
Why repeat them? Have you anything 
new? 

Shrj G. r. IUpadl.a: I wa3 try:ng to 
put the reasan before the Committee. 
After considering the reason it is for 
this hon. Committee to decide whe
ther the reason is correct or not and 
then take a decision. My reasoning 
is this ... 

Chairman: The Select Comittee has 
been appointed after the principle of 
the Bill had been accepted. So \Ve 
cannot go beyond the principle of the 
Bill. We must confine ourselves to 
the Bill; we cannot go outside. 

Shri G. P. Kapadia: Take, for exam
ple, the questiOn ·of raising the mini
mum taxable limit. There, the Cham
ber's suggestion would be a suggestion 
falling within the orbit of taxation. 
Because, a number of statutes in this 
country, while trying to impose taxa
tion or trying to bring them within the 
purview of taxation, limit the income 
or limit the amount of wealth. Take, 
for example, the Bombay Trusts Act. 
The Act does not apply to all charity 
trusts. It applies to certain trusts 
having a certain income. The 
Chamber's suggestion is that this Act 
should have a section stating that it 
shall apply only to such cases wh€re 
the income in respect of a Hindu 
undivided family is more than 10,000 
and more than 5,000 in the case of 
other categories. That is the reason
ing. 

Shri Morarji Desai: May I say, this 
is debarred? This is a matter which 
has to be decided in the Finance Act? 
This is a matter for the Budget, and 
not for the Income-tax law now to 
specify. The Budget has already been 
passed. You cannot make a Budget 
here. 

Chairman: We cannot change the 
Finance Act. 

Shri Ram Shankar Lal: We are com
mitted to the principle of the Bill. \Ve 
can only go into details. 



Shri C. D. l'ande: In the case of in
come the Act can go into that ques
tion. ' It is not possible to take Rs. 2UO 
or 300 as income. 

Shri 1\Iorarji Desai: 
views in this matter. 
not been accepted. 

I know your 
Your plea has 

Shri C. D. Pande: You will never 
accept one rupee as income. Up to 
Rs. 5000, you can say. 

Shri l\Iorarji Desai: How can you 
change the Finance Act? I cannot 
disturb the Budget like that. 

Shri C. D. Pande: You are not dis
turbing the present Budget. This is 
for the future. 

Shri :Morarji Desai: The moment you 
pass this law, it will affect. 

Shri 1\1. A. :Master: May we seek a 
clarification on a very fundamental 
issue? As we read the Act, we may 
be wrong in our interpretation, thE" 
desire is to codify, consolidate and 
amend the law. If from our side any 
proposition is put forward, whicp 
means, in effect, a change, shall we 'tie 
within our rights? If you give a 
direction, we will abide by that. 

Shri !\Iorarji Desai: So far as the 
Budget is concerned, it is not a matter 
which can be decided here. Any other 
section, you can change completely. 
You can suggest a change which is the 
opposite of the provision. That is my 
view. 

Shri Narendrabhai N:lthwani: We 
have noted the point of view which 
they want to put forward. 

Shri l\lorarji Desai: I have a funda
mental objection which I am submit
ting to the Chairman. I have a right 
to cio so. I am not denying apytbing. 
I am only submitting that this is a 
matter into which we cannot go. Why 
spend time over it? 

S!l~i K R. Ac!:!!!:-: l'.~~y I suggest one 
thing? No doubt, what should be the 
minimum must be for the Budget only. 
When the Income-tax law is being 
codified, the point is whether, as a 
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ge:1eral principle, we cannot lay down 
that the minimum should be so and 
so? 

Shri Morarji Desai: Is it argued that 
when this law is enacted, I cannot 
change it the next year in the Finance 
Act? The limit cannot be fixed here. 
The limit has been fixed in the 
Budget. It can be changed the next 
year. Parliament may or may not 
accept my limit. It is not in this 
Select Committee that that can be 
fixed. 

Shri Radhelal Vyas: I would like to 
know wb.ether there is any law which 
prescribes that it should be fixed in 
the Budget? The propriety may be 
there that it should be fixed only in 
the Budget. When there is no law 
prohibiting it, it cannot be irrelevant 
if we discuss it here. 

Shri Morarji Desai: Can you do it 
here? Can you change the Budget 
here? 

Chairman: Can we repeal the Fin
ance Act? 

Shri Radhelal Vyas: Not the present 
Budget. We can do something to 
restrict or limit the future Budget. 

Shri 1\lorarji Desai: That also you 
cannot do. Parliament can change 
that law in the next Budget. 

Shri C. D. Pande: We are saying that 
it should not be so. 

Shri Morarji Desai: - How can any 
Budget be framed? Then, there can 
be no Finance Minister and there will 
be no Budget. How can there be a 
Budget? 

Shri K. R. Achar: When the next 
Finance Bill comes, you will be 
entitled to say what will be the 
minimum. As a general rule, in the 
Income-tax law, it can be said. 

Shri Morarji Desai: It is always a 
matt~r of adjustment every year. It 
is not a matter of principle where it 
will be fixed once for all that this will 
be the minimum. In no country it is 
done. It is only a budget measure; it 
is not a measure of law. 



Shrimati Tarkeshwari Sinha: The 
limit of taxation depends on so many 
other factors. We cannot lay down a 
rigid formula in the Act itself. 

Shri 1\lorarji Desai: Still, if it is the 
pleasure Of the Select Committee, they 
may go on with it. I have stated my 
view. They want a separate Act, a 
change of the whole structure of the 
Budget. I think, the Budget will 
never be passed if we have to have a 
separate Act for changing the Excise 
law or every other law. How can it 
be done? It has been stated a number 
of times that the Finance Act is not 
the way to do it and that it should be 
done by a separate legislation. That 
has been rejected by Parliament. I 
do not know why. 

Shrimati Tarkeshwari Sinha: It is 
Parliament which can re-open the 
question of fixing of the limit of taxa
tion. Parliament has got full right to 
levy any amount of t~xation. 

Shri 1\1. A. Master: There is no desire 
whatsoever, of course, to re-open what 
has been decided in the Budget. You 
will appreciate that there are certain 
broad principles which govern taxa
tion in any country. If we were to 
submit to you the broad principles in 
regard to what should be done for the 
upper-middle classes or lower middle 
classes--we are not re-opening the 
Budget ... 

Shri 1\forarji Desai: It is not a prin
ciple. It is a matter of utility. There 
is no principle involved in this. 

Shri 1\'1. A. Master: I stand corrected. 
Instead of principle, we will say 
utility. If we make a submission 
which will be of utility to the upper 
middle classes or lower middle classes, 
I hope you will give us the indulgence. 

Shri Morarji Desai: Any submissions 
that you make must be capable of 
Implementation by the Select Com
mittee. If it is not a submission which 

. can be implemented at any time, 
should we spend time over it? That is 
all. 
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Shri Ram Shankar: It must be rele
vant. 

Shri Morarji Desai: You have gi\en 
your views in the memo. Where is 
the point 'in taking one hour over it 
except for the pleasure that you have 
done so. 

Shri M. A. Master: I submit, that is 
the only thing we can say. 

Chairman: We will go to the clauses. 

Shri. Radheshayam Ramkumar 
Morarka: As the witness pointed out, 
they have divided ~eir memo into two 
parts. The first part is pages 1 to 23. 
There, they have suggested certain 
basic points. Some of the points, as 
the bon. Finance Minister said, do 
relate to the Budget. But most of the 
other points are germane and relevant 
to the present Bill. On those points, 
the witnesses may be heard and asked 
to explain. The Expenditure Tax or 
the minimum exemption limit cannot 
be discussed. The other points like 
penalty, definitions, etc. can be 
discussed. 

Chairman: They will come up and 
we will consider whether they are 
relevant or not. 

Shri G. P. Kapadia: I will now take
up the Chamber's suggestion that the 
terms 'income' and 'expenses' should 
be properly defined. This suggestion 
has been made with a stipulation that 
the concept of income or expenses as 
it is understood should not be affected 
at all. After enumerating the itew_c; 
which should be treated as income or 
items which must be treated as 
expenses, the general concept of the 
tax, income and expenses should not 
be affected at all. This suggestion has 
been made with a view to simplifying 
the taxation structure to a degree. The 
taxation legislations Of villous foreign 
countries contain exhan.stive defini
tions of the term income. They also 
define gross income, net income, and 
enumerate the items of expenses. They 
also enumerate the items which are 
not to be treated as income and items 
which are not to be treated as allow
able expenses. For this purpose, as 
has been mentioned in the memoran-



dam itself, we have taken extracts 
from t.he legislations of some of the 
foreign countries, and stencilled, copies 
of these have been brought with us 
today; and at the end of the interview, 
we shall hand over copies of these to 
you. The request made there in is this 
that to some extent this principle 
stands translated into the Income-tax 
Bill, but if we can enumerate all those 
i terns which can be considered as 
income, based on concepts ·.vhich 
emanate from the legislations of the 
various countries and the judicial 
decisions of the highest authol"ities in 
this land, and thus leave no room for 
doubt about these items. Similarly, 
there are various items in respect of 
which the highest judicial authorities 
have pronounced their opinion ·that 
they are not income. Why not take 
them into consideration along with the 
items which also emanate from the 
legislations of the foreign countries? 

Then, let us go to expenses. In UK, 
there is a long list of allowable 
expenses, laid down by way of , a 
schedule. In addition, there are certain 
expenses which are clearly allowable 
according to such principles, whether 
they emanate from judicial decisions 
or they emanate from other legisla
tions. If this is done, then much of 
litigation whcih is going on in this 
counta-y would disappear. Even a lay
man \\'ill be able to see from the In- . 
come-tax Act that these are the items 
of income which will be taxable in 
his hands, if he earns them, these are 
the items of income which will not 
be taxed, these are t.he ite·ns of ex
penses which will be allowed, '{}lese 
are the items of expenses which will 
not be allowed and so on. 

Shri Morarji Desai: May I know 
whether you have read what the UK 
Royal Commission has said, and :what 
the Taxation Inquiry Committee has 
said? After deliberating widely and 
considering all things they came to the 
conclusion that it was impossible to 
give a definition of 'income'. Have 
you suggested, any definition just now? 
I should like to have a concrete defini-

tion given by you. Then, we might 
consider it. What is tb.e use of merely 
giving a philosphy of it? I should be 
very happy if a proper definition of 
income and also expenses could come 
in, but let me warn you that the 
moment I define expenses, it is you 
who are gong to suffer and not any
body else. If you want to do that, 
you can do 1t, you may give me the 
definition, and we shall da that, and 
we can go on varying it w'henever it 
suits us. 

Shri G. P. Kapadia: At the outset, I 
say tha:t the general concept as to the 
allowance of expenditure and ·the 
treatment of income ·should not stand 
affected, that is, that the definition 
which will be given in the legislation 
should not be treated as exhaustive 
and all-embracing. 

Shri Morarji Desai: Then, how 
could it be done? 

S'hri G. P. Kapadia: The legislations 
of other countries provide a list, and 
the extracts which our Chamber would 
be submitting will give an indication, 
and if it is desired, the Chamber will 
be ready and willing to prepare a con
crete list of items of income which 
should not be treated as income, items
of expenses which should be allowed, 
and items of expenses which should 
not be allowed, which should merit 
consideration at the hands of the 
Select Committee. We did not attempt 
this for the simple reason that study
ing the legislations and the extracts 
which we are submitting, the Depart
mental authorities might themselves 
have a certain view regarding these 
allowable items and the disallowables, 
and they might be in a better position 
to give the necessary guidance to the 
Select Committee. That is the reason 
why this sort of attempt has not been 
made. But if it is desired, we are 
ready and willing to undertake that 
give our concrete suggestions immedi
ately after we go back to Bombay. · 

Chairman: They are not with you. 
today? 



Shri G. P. Kapadia: We have taken 
extracts from the legislations of other 
countries and the concepts emanating 
from the judicial decisions of this 
country. Those statements are ready, 
and they would be submitted to you, 
as I told you already, at the end of 
-this interview. 

Regarding the exhaustive definition 
to be attempted and to be put in the 
form of a definition in the statute 
itself, if that is the desire of the Select 
Committee that the Chamber should 
attempt it, we are ready and willing 
to" do it. We thought that the Depart
ment would be in a better position to 
do that. Still, if it is felt that the 
Chamber should make an attempt and 
submit it for the consideration of the 
Select Committee, we shall be ready 
and willing to do it. 

Shri lUorarji Desai: May I say that 
I did not suggest that it" was our 
desire? If you want us to consider it, 
then it is your function to do so, and 
you may do so if you want to. That 
was what I meant. I did not mean 
that I was requesting you to do so. 

Shri Amjad Ali: Do they offer any 
correct definition of 'income'? 

Shri l\lorarji Desai: They do not; 
they say that if we desire, they will 
give it. Why should we desire? It is 
their function to give it, if they want 
1.1s to consider it. 

Shri Amjad Ali: We are finding it 
,difficult to understand what is in
come. 

Shri Ram Shankar Lal: We shall 
consider it. 

Shri Morarji Desai: Certainly, 
everything that is put before us will 
be considered. 

Shri G. P. Kapadia: Regardin~ the 
UK Royal Commission, they went to 
the extent of even stating that if an 
attempt were made to simplify the 
tax structure by the necessary de
finit'cns, all the court decisions would 

30 

become obsolete. That is the per
tinent observation made by the UK 
Royal Commission. 

Shri Motarji Desai: They have also 
said that no particula!" advantage 
would accrue by defining the word 
'income'. That is the conclusion to 
which the Royal Commission have 
come. 

Shri G. P. Kapadia: But in the other 
paragraph they have gone to the ex
tent of stating what I have stated 
and the legislations of other countries 
do contain these provisions. 

Shri Morarji Desai: That is all right. 
You can give your suggestions .. 

Shri Amjad Ali: The Tya~i Com
mittee had also experienced the same· 
difficulty. 

Shri Morarji Desai: That is why he 
has given his dissenting note. 

Shri G. P. Kapadia: I am reading 
from paragraph 1083. 

"A real codification would make 
the existing case law in effect 
obsolete and lead to much sim
plification in expression.". 

Shri 1\lorarji Desai: But they l!.ave 
come to the conclusion which I !1ave 
mentioned. Why should you not read 
that also? 

Shri Narendrabhai Nathwani: That 
is very specific about defining income. 
But this is only a general observa
tion. 

Shri 1\Iorarji Desai: They say that 
it is not possible to do so, and it i.> 
not useful to do so. This is the con
clusion to which they have come. I 
mysel.f would say that ii it were po3-
sible to codify it, it would certainly 
be easy and it would simplify mat
ters. Anybody can say that. But 
it is not possible to do so. 

ChairmaB: Now, the witness may 
proceed to the next point. 



Shri G. P. Kapadia: The next point 
ls that in respect of variot:s ma.ttcrs, 
there must be statutory prov1s10n:>, 
instead of leaving the matters to be 
dealt with by executive action. 

Chairman: What are they? 

Shri G. P. Kapadia: The particular 
item> relate to the allowance in res
pect of speculation losses, and the 
question of treating the cases of assf's
sments of non-resident., having posi
tive provisions about avoiding double 
taxation, having a specific provision 
about apparent ovelr-assessment, re
moving the rigidity about the heads of 
income and the allowance of expenses 
etc; These are some of the items, and 
I shall start first with the question of 
the rigidity of the heads of income. 
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Tod:1y, we have got enumerated 
head 3 vf income, and an item of ex
penditure has to be related to a par
ticular h('ad of income. There are 
several ca~cs where an estab)i<;hment 
expenditure is i!Jcurred, where a per1 .• 
son might have income from several' 
sources. He might have a house pro
perty, he might have shares of joint
stock companies, he might have Go
vernment securities, or he might have 
business. It is very difficult to iden
tify or relate each particular expen
diture item to a particular activity. 
A person employed as an employee 
may be in charge of collecting rents, 
or he may be collecting dividends, or 
he may be looking after some part 
of the business and so on. Tlle real 
test, in the opinion of the Chamber, 
should be whethC'r an item of expen
diture>, if it is related to any one of 
the activities, is of a personal. nature 
or of a c11pital nature. If it is of a 
personal nature or of a c<!pital nature, 
you must certainly disallow it. But, 
if you introduce an element of rigi

dity in the ollowance of expen::es, and 
then s1y, 'No, this is the mflximum 
that you are allowed under the f:}!.ist
ing section 9, this is what ycr.1 will 
get ag1;nst interest on ser·uri+ies ::.nd 
so on', then it \Vill become v<~ry diffi
cult. Instead vf that, the .:.barging 

section enumerating heads of income, 
should specifically say that the heuds 
of income have been enumerated for 
the purpose of defining what are ihe 
sources of income which are brought 
within the purview of taxatiou, but 
so far as the allowance of expenditure 
is concerned, it will not be related to 
particular heads of income, but will 
be treated on the concept whetht;r any 
item of expenditure is of a personal 
or capital nature. If it is not so and 
if it is shown to the assessing officer 
that it relate to any one of these ac
tivities, it should be allowed. That is 
the concre"te suggestion made and the 
Chamber requests that suitable am
endment should be made in the rele
vant sections of the Act. 

Shri 1\lorarji Desai: This is 
pletely in contradiction to the 
for defining what is expep.diture. 

com
plea 

Shri G. P. Kapadia: With the 
greatest respect, the other sugge.:;tion 
for defining expenditure was that there 
are certain items of expe:>:Jses v. hich 
have to be allowed or not, irrespec
tive of whether they· relate to one 
particular had of income or not. That 
is a general concept which does not 
at ali affect the other suggestion that 
there should be no rigidity, because 
the other suggestion is with a view 
to enumerate what are the items of 
expenditure allowable and disallow
able. If it falls under the category 
of disallowable expenses, the question 
of treating it u!lder a rigid head does 
not arise at all. 

Shri Amjad Ali: Do you not consider 
that what is stated in pages 8 and 9 
of your memorandum goes beyound 
what we are considering just now? 

Shri G. P. Kapadia: The two items 
are• totally different. That has no
thing to do with the consideration of 
the expenditure tax ,discusseJ at pages 
8 and 9. 

Shri G. P. Kapadia: The concrete . 
suggestion that the Chamber hos to 
m~ke h1 this behalf is for tl1e revival 
of sub-sections (3) to (5) of the 
then existinfl section 23A which were 



de:eted by the Finance Ac~ nf 1957. 
These sub-sections provide: 

"where on an applicaticn pre
sented to him in this behalf bj a 
company within the period of 
twelve months referred to in sub
section (]) or within th~ per~od 
of three months referred tc in 
sub-section (2), the Commissioner 
of Income-tax is satisfied, having 
regard to the current require
ments of the company's bu.;iness 
or such other reqniremcnts as 
may be necessary -:>r advisable 
for the maintenance and develop
ment of that business the declara
tion or payment of ~ divldc;.1d or 
a larger dividend th'ln that pro
posed to be declared or paid 
would be unreasonable, he may 
reduce the amount of the mini
mum distribution required of that 
company under sub-section 
( 1) to such figure as he may con
sider fit an further determine the 
period within which such distri
bution should be made"; 

"if .... an Indian company en
gaged in the manufacture or pro
cessing of goods or in mining or 
in the generation of or distribu
tion of electricity or any other 
form of power is dissatisfied with 
the decision of the Commi.>sioner 
of Income-tax under sub-section 
(3), it may be application in the 
prscribed form made mthin thirty 
days of the date on which such 
decision is communicated to it 
accompanied by a fee of R;;. 100 
require the Commission.er of In
come-tax to refer the mutter t·o 
a Board of Referees . . . " 

This formula worked very satifac
torily, and in fact the po~ition was 
that in respect of companie;; which 
contributed to the production effort 
of the count~y, this difflcu~t position 
did not arise. Suggestions have been 
made times out of number for a total 
abeyance of section 23A as it at pre
sent obtains for the period of the 
Plan effOJt, but that is the not the 
suggestion which the Ch:m;ber is 
making now; the suggestion it is 
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m1king is of a limited mtur•' that 
th~ ~chem~ visuslised by t]:le';~· sub
sections which were deletecl ~hould 
be reviv.ed with a sti.;JULc~t:.o!1 that 
there should be a referen':0 straizht
way to the Commission,,;: 3'ld the 
Board of Referees should not be there. 
The Commissioner should be th~ cl•?
ciding authority, and on the Commis
sioner passing a suitable order in re;;
pect of these matters an c:pp!'al 
should directly lie to' the Income
tax Appellate Tribunal. Be<!ause of 
the want of such a healthy provis~o.1, 
what happens is that in respect of 
certain companies where the st3tuinry 
percentage has not been declared and 
no opportunity has been given for 
that, a penal position obtains for no 
fault of those companies. A pro
vision of this nature is bound to sim
plify the procedure completely. In 
arriving at the distributab!e surp1LLS, 
the Chamber has enumerated 8 items 
which have been given on page 12 of 
the meirnorandum which would be 
taken into consideration, because these 
are items according to correct accoun
tancy concepts which must figure also 
in determining the true and fair pod
tion of a company even under the 
Companies Act. It is the humble 
view of the Chamber that if the for
mula which was obtaining under sub
sections (3) to (5), to which I have 
referred, is re-introduc:ed by abolish
ing the Board of Referees and re
tainnig the Commissioner and a 
specific provision is also made by 
enumerating these items, which must 
figure as items for deduction in arriv
ing at the distributable profits, much 
of the unnecessary hard;;hip which at 
present obtains will disappear, and to 
that extent, it would simpHy ihe pro
cedure consi~erably. 

Shri Morarji Desai: This point was 
considered by the Tyagi Committee 
and rejected. 

Shri G. P. Kapadia: Yes. 

Shri G. P. Kapadia: It is no doubt 
true that the difficulties experienced 
regarding renewals are being moved. 
That is a distinct, improvement. But 



the Chamber would suggest for con
sideration the issue whether the pro
position whether every firm should be 
treated as registered or not. A firm 
after all is no legal entity. It is made 
up by the partners. That is, the 
partners constitute the firm, and not 
being a legal entity, the laws of other 
countries provide clearly that there 
is nothing hke registered firm Gr 
unregistered firm. This is the posi
tion in many other advanced coun
tries. The legislation clearly provides 
for a direct assessment on the part
ners of the firm, and if every firm is 
treated as a registered firm and this 
taxing statute ·fiction removed, the 
effect would be that all unnecessary 
litigation that comes in respect of 
these firms would disappear. 

Today there are cases of bona fide 
firms existing which, because of some 
delay in applying for initial registra
tion, may lose the right of registra
tion through no fault of their own. 
There are cases of firms, deeds of 
which may contain some clauses; talte 
for example, a clause about a minor 
naving been introduced as a partner. 
The partnership law says that he is 
a partner only in the profits and not 
in the losses. That overriding clause 
might be there, but because in the 
distribution of profits as well as los
ses, his share has been shown, deeds 
have been rejected. 

Shri Morarji Desai: How many cases 
in number-are there like that? 

Shri G. P. Kapadia: The Chamber 
has come to know about a score of 
them. In one particular ease-l need 
not mention it by name-it is a very 
big firm of attorneys. Their regis
tration application was rejected on 
technical grounds. There have been 
cases of this nature. As a safeguard, 
in the interest of revenue, the Cham
ber would submit that the statute 
should provide that the department 
should inherently have the right of 
going behind the deed of partnership 
to determine whether a genuine part
nership exists or not. Thi.s should be 
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done, and the liability of every part
ner in respect of the partnership pro
fits and the tax relatin~ to those 
profits must be joint and separate. 
If these two safeguards are provided, 
there is no risk that the department 
woud be running, and there would be 
total simplification of procedure re
lating to the firms. As I said in the 
beginning, the firm is not a legal en
tity as such. It is made. up of the 
persons who constitute it, and that is 
why we would very strongly urge 
the Select Committee to examine this 
suggestion, and say that every firm 
should be treated as a registered firm, 
and havlng treated it as such, the 
inherent right of the department to 
go behind the partnership at any time 
it l'ikes should not be affected; at the 
sam~ time, there should be joint and 
several liability of every person in 
relation to the partnership profits. 

Shri Amjad Ali: You want us to. do 
away with the question of registra
tion altogether. 

Shri Morarji Desai: Even when the 
registration is rejected, he says it 
should be taken as registered. 

Shri G. P. Kapadia: Perhaps I did 
not make myself clear, but my sug
gestion was that the procedure for 
registration should be totally done 
away with. 

Shri Narendrabhai Nathwani: Under 
the existing law, every year a firm 
has got to be re~istered. but you say 
even initially there should be no 
registration. 

Shri G. P. Kapadia: And the obliga
tion to nay the tax on behalf of the 
ftrm and the partners should be in
troduced in the o;tatute itself. If there 
is failure to submit a return or dec
lare the profits, all the consequences 
should follow. 

Shri Amjad Ali: Apart from the 
question of income~tax, under sec
tion 72 of the Partnership Act, there 
are obligations on the part of the 
partners which they have got to ful- , 
fil. How ,do you meet them? It is 



not income-tax alone that matters, it 
is the question of the other obligations 
of the partners also. Registration 
gives _you a very clear idea as to how 
to do it. If you do away with regis
tration, these complications will arise, 
and we are not prepared for that at 
this stage. 

Shri G. P. Kapadia: Perhaps he 
refers to registration of firms with 
the Reg' strar of Firms, which is a 
totally different matter from the re
gistration with the income-tax autho
rities. I am not at all hinting that 
the Partnership Act should be affect
ed and there should be no registra
tion with the Registrar of Firms. 
That is not the suggestion of the 
chamber. 

Then, the other important issue, 
contained ·in pages 9 and 10 of our 
memorandum, relates to remittances 
of Indian nationals and taxation in 
respect of the same. Our suggestion 
is this. Today we are abolishing the 
category of not ordinarily resident. 
We have no objection to this. 

Shri Morarji D:::__;.._i: We have re
ceived a lot of objections aginst this 
from Indians overseas. They seem 
to be in a fright. So, .I want to un
dersts :1 :I this position. 

Shri G. P. Kapadia: We have com
mented on that also in connection 
with section 6. We have also taken 
into consideration the suggestion of 
the Taxation Enquiry Commission. 
Taking the position as visualised by 
the amending Bill, the non-resident 
who happens to be an Indian national, 
may, when he comes over to this 
country, not be conversant with the 
legal requirements, and may straigh:. 
way become a resident, and as a result 
of that, he may become liable in res
pect of the remittances that he might 
get in this country. 

Shri V. V. Chari: No, please. 

Shri G. P. Kapadia: Supposing an 
Indian natipnal staying in a foreign 
country has earned income over a 
period of years, becomes resident here. 
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He has not been able to keep a de
tailed record of his earnings ·in the 
past. He cannot identify them with 
particular years, because he did not 
come within the purview of the 
taxation of this country. He comes 
over here, and receives the monies 
into India, and the experience of the 
Indian Merchants' Chamber of such 
cases is that the remittance made 
would invariably be taxed, leaving the 
Indian national who has come and 
settled here to try and prove that he 
did not earn the income during the 
partirular years during which he 
became a resident. The limited plea 
we are advancing is this. We do not 
want you to consider the persons who 
are res·ident and who had their income 
abroad and who want to take advan
tage of this without accounting for 
those profits. We only want to con
sider the proposition from the point 
of view of attracting these foreign 
resources to this country. That is 
the limited objective, and we want a 
clarificatory section to be introduced 
that where an Indian national who 
has been a non-resident for a number 
of years becomes a resident and 
brings his life.'s earnings, he will not 
be taxed. 

Shri l\'lorarji Desai: They are not 
taxed. 

Shri G. P. Kapadia: That is a 
matter of administrative action. 

s:ui Morarji Desai: It is all clear. 
t want to know yet a case where he 
is taxed. 

Shri V. V. Chari: In the present Bill 
there is no provision at all or taxing 
remittances. That is the way in which 
the object is sought to be achieved. 

Shri Morarji Desai: The moment you 
put it on the statute-book, it will also 
attract legal action by the other people 
there. I do not know how you can do it. 

Shri Narendrabhai Nathwani: Is it 
the suggestion that the resident who 
brings monPys from abroad should not 
pay income-tax even on foreign income 



earned during the period he wa:> a 
resident here? 

Shri l\Iorarji Desai: That is the sug
gustion which is being made by the 
people. I have had important discus
sions with them. They want profit 
both ways. I will not allow that. 

Shri C. D. Pande: There are some 
Indians who have gone abroad, who 
are not likely to come back at all. 
They have earned fortw1es. If some 
Indian wants to come back after ten 
years stay abroad, having earned some 
money, you ask him for the accounts 
for the 10 years? 

Shri 1\lorarji Desai: We do not. He 
comes with all hi:> money here, and we 
take it as his capital. We do not take 
it as his income at all. What they 
want is that from the next year on
v.·ards, they should still continue to be 
partners in the foreign firms, and if 
they receive income, that also must 
not be taxed. There are two or three 
things. They want to bring machinery 
or gold here. I cannot allow that. 

Shri V. V. Mariwala: Is there any 
limit to their bringing their earnhtgs 
into this country? 

Shri Morarji Desai: No limit. He 
may bring any amount of money. 
Nobody is going to a:>k from 111·here he 
has brought it. We were formerly 
asking people coming with foreign 
currency. I say: let him bring it and 
deposit here, why bother about it? If. 
he brings rupees, I will not allow him. 
That is all. 

Shri G. P. Kapadia: In view of the 
clarification given by the hon. Minister, 
I do not think that any further discus
sion should ensue from our side. 

Regarding the othtr suggestion of the 
O\'crseas people wanting exemption in 
respect of income which they earn 
even after becoming residents 
here, the Chamber is not 
at all for it. It cannot be justi
fied and it would be a discrimination 
against our own nations resident in 
this country. 

Shri Narendrabhai Nathwani: It Is 
not the desire of the Indians abroad 
that while they become residents here, 
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they should not pay tax over their 
foreign income. there. They are at 
present exercised over the deletion of 
that while they become residents here, 
residents but not ordinary residents. 

Shri l\lorarji Desai: If we find that 
it acts adversely against them, we can 
consider it, it is a matter which re
quires very careful consideration. 

Shri Narendrabhai Nathwani: I 
want to dispel this impression that 
they do not want to pay income tax 
even after they become residents here. 

Shri 1\lorarji Desai: I had discus
sions ~ith them personally in Hong 
Kong ahd in London and I have been 
told that. it is the position. 

Shri Narendrabhai Nathwani: So far 
as I have been able to gather from the 
letters received by me, this ii the only 
aspect. 

Shri Morarji Desai: There is no diffi
culty about that. Formerly, the Re
serve Bank was asking them about the 
details of their capital. They found it 
difficult and I can understand it. We 
have said that it should not be done. 
But you cannot make here a statutory 
provision about it because that will 
immediately attract action by those 
Governments against them. 

Shri G. P. Kapadia: By way of clari
fication, I may say this. A non resident 
becomes a resident but is not able to 
bring all his income. If he brings in 
any moneys later, which are unrelated 
to the earning of income they should 
not be taxed. 

Shri Morarji Desai: How can I make 
a distinction. If he satisfies me that 
all these moneys were his past accu
mulations, I am prepared to consider 
it. I cannot do it automatically. The 
position should be clear. A man in 
another country has earned money and 
accumulated money. But he has some 
outstandings which he could not collect 
when he comes over here. Then those 
outstandings are collected and they 
are brought in. I am prepared to 
exempt him. But he must prove that 
it is so. Otherwise, he will go on hav
ing an income and will say that it is 
all his past accumulations. 



Shri M. A. Master: Your clarifica
tion, Sir, is this. Immediately he 
becomes a resident, he is liable to tax. 
But if the proves satisfactorily that 
the money that he brings at a subse
quent date was not earned and is not 
related to this period, you are quite 
prepared to consider it. 

Shri Morarji D:!sai: Certainly. But 
there too it would not b<:! advisable to 
put it on the statute. 

Shri G. P. Kapadia: I will consider 
the consequential clause relating to 
clause 6 in the Bill about the overseas 
residents when we are on this issue. 
The period mentioned here is thirty 
days while the taxation enquiry com
mission had recommended a period of 
90 days. This period may be suitably 
increased. 

Shri Morarji Desai: You are refer
ring to the thirty days in sub-clause 
(1) (c). 

Shri G. P. Kapadia: There is another 
suggestion, if you will kindly bear 
with me. There is an ancestral house 
which they cannot sell off. Because 
of that, should he be deemed to be 
resident? It will be tantamount to 
maintaining a dwelling house. Should 
he sell it off? This is some hardship 
which merits consideration at your 
hands. These are two issues relating 
to the case of overseas residents. 

Shri M:orarji Desai :They will be 
considered. 

Shri G. P. Kapailia: May I invite 
your attention to pages 10 and 11 of 
our memorandum relating to exports 
and taxation of non residents through 
residents? Simultaneously, I may 
consider pages 14 and 15 relating to 
the assessment of non 
residents. In respect of the assess
ment of the non residents the positive 
sections of the Act are of such wide 
nature. Ti give an example of an 
extreme nature, if I import a dozen 
fountain pens from abroad from a 
manufacturer, I can be treated as an 
agent. That is the logical meaning of 
the provision. But there are a number 
of circulars which the Central Board 
of Revenue have issued regarding the 
assessment of profits in respect of the 
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exjort activities as well as 
import activities. A number of cases 
of hardship are also brought to the 
notice of the Central Board of Reve
nue and they are dealt with from time 
to time. :But there is a general com
plaint that without having a statutory 
provision in the Act itself about asses
sability in the case of persons who are 
to be treated as agents of non resi
dents, a real difficulty survives and 
that is a great hmdicap to the Indian 
national because what happens is this. 
According to the terms of the agree
ment between the non resident and 
the resident, the liability for tax, if 
any, is on the resident and if any pro
ceedings are started against an agent 
who is treated as such under the Act, 
the position of the resident becomes so 
difficult that at times he may make a 
loss as a result of these provisions. 
The principal is a non resident. There
fore, the Chamber has suggested that 
in respect of the non-resident we 
should either have the formula which 
obtains in sections 368 to 375 of the 
UK legislation where the transaction 
between a principle and a principal is 
exeluded and unless a person acts as a 
defacto agent of a foreign principal 
and acts for him and on his behalf, 
he will not be taxed. These sugges
tions have been continuously made 
right rom 1938 and inspite of these 
representations from practically all 
sources, the matter has been dealt 
with every time by Board circulars. 
The concrete formula of the Camber, 
as suggested with regard to the asses
ment on non-residents, appears on 
pages 14-15, and the whole formula 
within inverted commes appears on 
page 15. It runs as follaws: 

"If the dealings between a non
resident and a resident are on the 
basis of transactions between prin
cipal to principal, irrespective of 
the mode or place of payment, 
such cases shall not be brought 
within the purview of sections 4~ 
and 43 and shall not be construed 
as amounting to business connec
tion unless the resident has the 
legal authority and as a result 
thereof actually exercises sucll 



authority to enter into contracts 
on behalf of non-residents or 
maintains stock of goods on behalf 
of the non-residents with a view 
to enable him to execute orders 
from the customers . . . . " 

Then we have excluded the cases of 
brokers which is so according to the 
present legislation and then in the 
end we say: 

"The liability of an agent for 
taxes due by the non-resident 
principal should be confined to the 
amount of tax actually due from 
the non-resident. Further, the 
amount as paid by the agent by 
way of tax on behalf of the princi
pal should be allowed as a busi
ness expense in the assessment 
of the agent." 

This suggestion has been made with R. 

view to provide a remedy for the rea
son that the Supreme Court judgement 
says that if there is a bad debt 
arising as a result of the payment of 
tax on behalf of non-residents, it is 
not allowable. It would be a re~l 
hardship, and in the opinion of frie 
Chamber if the principles which are 
enunicated in the Board's circulars are 
accepted, there should be no reason 
why they should not be embodied in a 
suitable form in the statute itself, 
because that will completely abolish 
all sorts of controversy and difficul
ties. , :· 

Shri 1\lorarji Desai: What about 
the collusion? 

Shri G. P. Kapadia: I do not think 
there could be any sort of collusion 
between a resident a.1d a non-resident. 

Shri 1\lorarji Desai: I think there 
is far more collusion between resi
dent and non-resident in this country 
than between resident and resident. 
The less I say about it, the better. 

Shri Amjad Ali: This was canvas
sed before thr: Tyagi Committee R.nd 
rEjected. 

Shri l\lorarji Desai: It was not tc.n
iidered by the Tyagi Committee, and 
that is why he ~ays that the note 
should be accepted. 
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Shri G. P. Kapadia: The Chamber 
mentions that this is not the view 
given in my individual capacity, but 
that it is the Chamber which repre
sents the views. 

Shri 1\lorarji Desai: The question 
is whether the view, by itself, is 
weighty or not: not from where it 
comes. 

Shrl G. P. Kapadia: This view has 
accepted in foreign countries. In the 
United States and in the United King
dom, these principles have been 
accpeted. 

Shri Morarji Desai: We need not 
compare .ourselves with the others. It 
is not going to be a very happy thing. 
Let us stand on our own. 

Shri G. P. Kapadia: The next point 
is regarding the question of re-open
ing an assessment and our observa
tions are contained at page 16 of the 
memorandum. According to the pro
visions of Section 209 ( 4) (a) of the 
Companies Act, books of account have 
to be kept only for eight years. 

Shri V. T. Dehejia: Is there any
thing in the Companies Act which 
says that these records cannot be 
kept longer? 

Shri G. P. Kapadia: When the 
legislation asks for. keeping the books, 
and imposes a statutory requirP.ment, 
does it not follow by implication U1at 
a person who does not keep accounts 
for more than eight years will be un
der no disability and no penalty? 

Shri Morarji Desai: No penalty for 
the honest man. But any dishonest 
man must suffer and undergo penalty. 

Shri G. P. Kapadia: The point rais
ed b the Chamber is that a provision 

y fi . . g like this for an inde mte re-op~nm , 
will result in a greater hardship to 
thl' honest assessees who might have 
dealt with such persons who might be 
tbe evaders and because the books 
are not available their case is also 
likely to be reopened. 

Shri Morarji Desai: That is why 
we I'\lt a iiahility on every citize:n not 



to deal with evaders and dishonest 
people. Then only We will become 
all right. Not that you do not know 
H; you know it vsry well, more than 
anybody else. 

Shri G. P. Kapadia: I could uot 
know, be<:ause my clientele are of a 
very different type. 

Shri Morarji Desai: No client is 
above it. One cannot make a sweep. 
ing statement like that! 

Shri G. P. Kapadia: Well, I for my 
part, would not make a statement as 
the Hon. Minister makes it. 

Shri C. D. Pande: The hon. Finance 
Minister said that in respect of those 
who keep accounts, their books can 
be re-opened even after eight years. 
But there are a large number of 
,people who are salary-earners and 
who have no books and who have no 
accounts. We should make some sort 
Qf allowance for that asp~ct of the 
matter. 

Shl¥ Morarji Desai: How ma'ly 
people are they? 

Shri Amjad Ali: In the case of 
salary-earners, there is no difficulty. 

Shri l\lorarji Desai: At present, you 
can open at any time. Even in 1970, 
you can open for 30 years. The pre
sent provision restricts it only to· 16 
years at any time, and that too if the 
income is more than a particular 
amount. 

Shri C. D. Pande: B::fore the war, 
it was four years. After the war, it 
was extended. Otherwise, 16 years is 
an abnormal thing. It is too long a 
period. Even for ordinary commer
cial people like shopkeepers. it be
comes almost impossible to keep 
ibooks for 16 years. It should he eight 
years onl'y. 

Shri Morarji Desai: Well, those 
who want to keep it like that will 
keep. Otherwise, they need not keep 
it. 

Shri M. A. Master: I want to make 
one submission. I fully appreciate 
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what the hon. Minister has said in re
gard to collusion. But what the 
Chamber has in view ls, there are 
also honest men and so we believe 
that tht;Y require protection. 

Shrimati Tarkeshwari Sinha: The 
department must have evidence to re
open any case. 

Shri Morarji Desai: All honest 
men must be given protection. I am 
prepared to make that categorical 
statement. I want to see a day in 
this country where everybody will be 
honest and Government will not sus
pect anybody. 

Shri Amjad Ali: Let us know from 
them what kind of difficulty is visu
alised by them. 

Shri M. A. Master: We have to 
deal with the world as it is, and we 
cannot expect the world to be diffe
rent. 

Shri Morarji Desai: I am trying 
to procse.:l in that direction snd see 
that the Government should :nake a 
beginning. I do not say that the other 
men should make a beginning. I 
should make a beginning; we have 
already made a beginning in the m~t
ter, namely, incomes not exceedmg 
Rs. 75,000, not being examined every 
year; we want to extend it further 
provided we are enabled to extend it. 
I would not like to challenge any
body's account; but I should not be 
made a fool for trusting a man! 

Shri l\1. A. 1\laster: If you pardon 
me for saying it your po~;tion is, you 

• 1. 

are not looking to all the t"ungs. 
There are a number of people wh() 
are honest. 

Shri Morarji Desai: Well, the in
come-tax officer has got to be protect
ed. Will you trust an income-tax offi
cer if he trusts every-body? You 
will :then say, "No, there is some
thincr hankey-pankey about it." The 
poo;'man is in a difficult position. ~t 
is very easy to have a go at Mr. Chari, 
but it is very difficult for him to de
fend himself. That is the position in 
which he is. 



Shri G. P. Kapadia: I want to 
make another observation that the 
Direct Taxes Administration Enq~1.iry 

Committee have not recommended 
changes of this nature at all. I will 
now proceed to the next issue. 

Shri l\lorarji Desai: I would not 
like to go beyond what Parliament 
likes to. I cannot plead for a thing 
which I know Parliame•t does not 
support. Then they will suspect me! 

Shri G. P. Kapadia: For smaller 
people, the total limit laid down is 
Rs. 1 lakh, and the assessment pe1·iod 
is 16 years. That would cover even 
very small cases, because dividing 
Rs. 1 lakh bv 16, it comes to about 
Rs. 6000 per year. 

Shri C. D. Pande: Is it the sum 
total of all the 16 years together? 

Shri V. T. Dehejia: Sum total of 
escaped income. 

Shri G. P. Kapadia: The escaped 
income should be of the mder of 
Rs. 1 lakh in the aggregate in a period 
of 16 years. Will it not rope in V.~ry 
small people? 

Shri V. T. Dehejia: The period is 
8 to 16 years. 

Shri V. V. Chari: The present posi
tion is much worse; it is not 16 years 
but without limit of time 2s at pre
sent. 

Chairman: What b · your specific 
proposal? 

Shri G. P. Kapadia: My specific 
proposal is, to keep out the cases of 
small people, the aggregate limit 
should be increased. 

Shri Morarji Desai: By how much? 
I do not want one man to be harassed 
even if 100 people escape, but I do not 
want to be stupid. What is your sug
gestion? We will consider it. 

Shri G. P. Kapadia: The aggregate 
may be of the order of Rs. 5 lakhs or 
the period may be reduced. 

Shri Morarji Desai: It is the con
cealed income and not the total in
come. 
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Shri V. T. Dehejia: Clau~e 149(lt 
(iii) says, the period !s 8 to 16 years, 

Shri G. P. Kal'adia: It says not 
more than 16 years. It can as well 
cover 16 years. I think there is a 
total misunderstanding in debating 
this clause. When the clause says it 
is to be more than 8 years and not 
more than 16 years, the whole period 
of 16 years has to be taken into con
sideration. There is no question of 
taking the difference between 8 and 
16 years. 

Shri V. T. Dehejia: The last line
of the· clause says "within the afore
said period". So, 8 to 16 means it 
will aPI)ly to 9, 10, 11, 12, 13, 14, 15· 
and 16. -but not to 1, 2, 3, 4, 5, 6, 7 
and 8. 

Shri G. P. Kapadia: That cannot 
be the ·interpretation. 1 to 8 are al
ready included. · 

Shri Morarji Desai: Lf it is not 
clear, we will make it clear. 

Shri Radhyeshyam Ramkumar 
1\lorarka: There seems .to be some 
misunderstanding about this point.
If Shri Dehejia is correct, it means,. 
for the last eight years, you can re
open an assessment if in one year the· 
escaped income is Rs. 50,000 Or more. 
If you want to go up to 16 years, you 
can reopen only from the eighth year 
up to 16 years provided the aggregate
escaped income in that period is Rs. 1 
lak:h. What happens in a case where 
th~ income escaped during the first 8 
years is about Rs. 60,000 and in no 
year it is Rs. 50,000 and again durin·g· 
the period between 9 and 16 years, 
the escaped income is Rs. 40,000? The 
aggregate for the 16 years comes to
Rs. 1 lakh, but it does not come under 
sub-clause (ii). 

Shri Morarji Desai: We will give
more thought to it and find out. There· 
are two question. One is whether you 
want this re-opening or not. If the
Select Committee does not want any 
reopening, it is a different matter. 

Shri Amjad Ali: The Select Com
mittee wants reopening. 

' 



Shri Morarji Desai: If reopening 
1s to be made, under what conditions 
it should be made should be carefully 
considered by us and ·laid down, so 
that there is no harassment. We will 
consider it at that stage. 

How do you come to the conclusion 
that the income invaded is Rs. 50,000 
-or more without exammmg the 
accounts? Is it only presumption or 
-does it require proof before it is re-
-opened? 

Shri V. T. Dehejia: The reasons 
have to be recorded. 

Shri G. P. Kapadia: The only con
crete suggestion the Chamber wants 
to make in this regard is this. As I 
.gaia, the Direct Taxes Enquiry Com
·mittee has not recommended reopen
ing. If there is going to be reopen
.ing ... 

Shri Morarji Desai: You can take 
it for granted that there is going to be 
reopening. 

Shri G. P. Kapadia: Then the period 
which is too long may be suitably re
duced or the income figure may be 
suitably increased. I would not spe
-c:iy the e·xact figure. 

Shri J.Uorarji Desai: The present 
period is indefinite. We are limiting 
it now. By how much it should be 
limited is a matter for the Select 
Committee to decide. 

Shri Amjad Ali: Sam<Y draft:ng 
.changes also should be made. 

Shri V. T. Dehejia: Shri Kapadia 
said that the Direct Taxes Enquiry 
Committee has not recommended any 
ehange. But the present position is 
much worse. 

Shri G. P. Kapadia: That is limited 
to the period 1939 and 1947. 

Shri l\lorarji Desai: This is an im
provement upon the present position. 
But Shri Kapadia wants further im
provement. The Direct 'faxes Enquiry 
-committee has not recommended any 
change. It means they do not want it 
to be made easier. lt does not help 
you at all. 
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Shri V. T. Dehej!a: In other coun
tries like U.K., USA and Canada, 
there is no limit. 

Shri G. P. Kapadia: In other coun
tries, then~ is a clear distinction made 
between cases of fraud and cases 
whlch do not involve an element of 
fraud. There is no time-limit in res
pect of cases where a fraud could be 
proved, but in respect of cases where 
fraud could not be proved, the period 
is not more than six years. 

Shri l\forarji Desai: That also is an 
assumption. The fraud has to be 
proved after e-xamination. 

Shri G. P. Kapadia: For that, if I 
may remind the members of the Com
mittee, old section 34 said that there 
should be definite information before 
the assessing authorities for reopening 
a matter . 

The next item relates to beneficial 
and real income. In this connection, 
may I invite your attention to the ob
servations made by the Income-bx 
Inve3tigation Commission? 

Shri Morarji Desai: How is the 
real owner to be found out? It has 
to be attached to the property. 

Shri G. P. Kapadia: The Act may 
take the power to find out the real 
ov.rner. 

Shri l\lorarji De!>ai: You are mak
ing it more cumbersome. 

Shri G. P. Kapadia: Not at all . 
Kindly refer to paragraph 185 of the 
Report of the Income-tax Investiga
tion Commission. Ultimately they 
recommend: "The shareholder is the 
persan beneficially entitled for the 
time being for the share or dividend 
payable in respect thereof". Accord
ing to the Income-tax Act there are 
provisions even for the directors and 
others to disclose the beneficial hold
ings and also de facto holdings in res
pe-ct of which there would be bene
ficial holdings would have- to be stat
ed. It is only a side issue th 3 t has 
been considered by the IncOP"1C tax 
Investigation Commi3sion. Is it the 
real income of a person that. i.;: 



attffi1pte:l to be taxed or is it some
thing else that is to be taxed under 
the Income-tax Act? Is the Income
tax Act a taxing statute on notional 
income or is it a taxing statute on 
beneficial and real income of a per. 
son? 

Shri Morarji Desai: The attempt is 
to tax the income received by a per
son, neither notional nor beneficial nor 
anything else. We do not want to 
tax any income which is not received 
by a per:;on. 

Shri G. P. Kapadia: If that princi
ple is accepted, as it has been in res
pect of a number of cases, recently 
some H:gh Courts have decided and 
that principle has been enunciated by 
the Privy Council in the Bejoy Singh 
Badhuria's case where the dictum laid 
down is that it is what reaches the 
individual as income that is actually 
intended to be charged. There are a 
number of cases where a notional 
charge has been made. 

Shri 1\Iorarji Desai: Courts do not 
lay down the principles, they onlY' 
interpret the law that is made. That 
is not relevant in framing an Act. 
What is relevant here !s that we have 
to tlnd out the language which con
veys our intention correctly and which 
is not liable to several kinds of inter
pretation. We should also try to see 
what our intention is in levy!ng a 
particular tax. These two things 
have to be clarified. High Courts 
only interpret what is said. They 
cannot say that we cannot impose a 
tax in a particular way. They can 
say :r it is against the Constitution, 
but then the Constitution can be 
amended. You cannot say that the 
decision of a High Court is binding 
on Government for all future pur
poses; it is binding for all past pur
poses. After all, Parliament is sup
reme, not the H:gh Courts. 

Shri G. P. Kap:ldia: Is it the inten
tion to tnx what does not reach a per-

. ? sc·n as mcome. 

S!lri V. V. Chari: Under certain 
~:rcumstanceP. 
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Shri G. P. Kapadia: What are those 
circumstances? 

If it does not reach him, how can 
you change? 

Shri V. V. Chari: In legal avoid
ance cases we have to. 

Shri Morarji Desai: We should pro
vide for that. 

Shri V. V. Chari: Shri Kapadia 
does not say to which particular pro
y·s:on he is referring. He is saying in 
a general way. 

Shri G. P. Kapadia: The dividend 
income continues to be taxed in the 
hands of fl)e shareholders because the 
purchasers would not have transfer
red the shares to their names. 

Shri Morarji Desai: How do we 
know? 

Shri G. P. Kapadia: Is it the fault 
of the seller that the purchaser does 
not transfer it in his name? 

Shri Morarji Desai: It is the busi
ness of the registered shareholders 
to pay the tax. If the registered share
holders do not want to pay the tax 
they must see that the shares are trans
ferred in proper time to the persons 
they want to transfer. 

Shri G. P. Kapadia: They have no 
control over tranfers. They simply 
sell and deliver the shares. It is for 
the purchasers to get them transfer
red. 

Shri Radheshyam Ramkumar 
1\forarka: Before they part with the 
dividend they can make it a condition 
that the purchasers must have the 
shares transferred in their names. 

Shri Morarji Desai: The dividend is 
received by the registered share
holders. They need not part with it 
without deducting the income-tax. 
How am I to locate the man? I am to 
locate the actual man and not a per
son who is in somebody's imagination. 
It is the actual income that is being 
taxed. 

~!ui G. P. Kapadia: An actual ex
ample is dealt with on page 18, and 



that relates to assessment relating to 
ownership flats. Here, the real in
come or use of the flats in question is 
within the entire purview of the per
son· who has bought the flat and it 
does not belong to the company. The 
company has parted v1ith :t and it 
has taken valuable consideration for 
it. In a number of cases assessments 
have been made both on the company 
which acquired the initial lease in 
its na-me and also every flat owner
under section 9 on the company and 
every flat owner under section 10 or 
12. That is a clear ca;.;e of double 
taxat:on. 

Shri Mora1"ji Desai: Send me those 
cases, I will set them right. 

Shri G. P. Kapadia: I feel grateful 
to you for that. But the concret~ 
suggestion of the Chamber would be 
that in respect of ownership flats, if 
they have been acquired by a company 
if not by a co-operative society-the 
statute exempts a co-operative 
society-

Shri Morarji Desai: We cannot 
consider a company on those lines. 
You send me the cases and I wi!l 
set them right immediately. I do not 
think there are cases like that. It is 
obviously a wrong thing to charge 
the company for the whole rent and 

.unless also charge the individual. 
owners. How can it be rectified by 
any provision in the law? 

Shri G. P. Kapadia: The depart
ment requires that there should be 
regular transfers executed, under the 
Transfer of Property Act, by the 
company. to the flat holders. They 
are all done on leases. The main 
lease remains with the company and 
the sub-leases are executed on the 
same terms. 

Shri V. T. Dehejia: How do you 
call them ownership flats? 

Shri G. P. Kapadia: Because the 
right to use the flat or let it out rests 
with them. The landlord himself is 
a lessee, be is not a proprietor. The 
owner will be the Government. 
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Shri l\lorarji Desai: Then the land
lord can transfer the lease. 

Shri G. P. Kapad1a: The lease 
transfers have been made. But they 
have not been recognized. That is to 
say, the sub-leases have not been re
cognized. 

Shri Ra.:U.eshyam Ramkwnar 
l\!o!arka: The lease cannot be trans
ferred to one person when there are 
50 persons in the building. A part of 
it can be transferred. 

Shri G. P. Kapadia: A part of it is 
transferred. 

Shri Morarji Desai: Then it is a 
matter of rectification; not a question 
of law. 

Shri G. P. Kapadia: I know at least 
three such cases. 

Shri l\Iorarji Desai: Send them on 
to me. I will look into them care
fully. 

Shri G. P. Kapadia: With regard to 
recovery proceedings, on page 19 we 
have stated that the financial impli
cations may be considered. They 
will, qf course, be considered by Gov
ernment. We have nothing to add. 

Then I come to the question of bar 
on double taxation, pages 19-20. I 
am referring to a general bar to 
double taxation. We want a positive 
provision in the Act to say that there 
will not be double taxation in res
pect of any income. This particular 
issue emanated as early as 1938 when 
the late Shri Bhulabhai Desai sub
mitted a concrete proposal to have a 
section in the Income-tax Act itse!t 
to prevent double taxation. 

Shri l\Iorarji Desai: Because he 
said it, it does not become law. He 
was also a large income-tax payer. 
When the interests are conflicting, 
one cannot take, or be guided by, the· 
views of one party alone. If a com
pany is taxed and its individual mem
ber is taxed, that is double taxation 
and it should not be there. But if yot... 
bring in many things, double tax:l
tion cannot be avoided. I am levy-. 



lng excise duty on raw materials and 
then on finished products. It is double 
taxation. Sometimes there is even 
treble taxation. 

Shri G. P. Kapadia: I am quoting 
a very limited issue before the Select 
Committee and I am requesting for 
a positive provision on the lines 1Jf 
similar provision in the United King
dom, which reads as under. It may 
merit your attention. The section it
self indicates the position. When, on 
the one hand, an attempt is made {o 
re-open assessments for an indefinite 
period, for a very long period, as a 
counterpart of it, there must be pro
tection for the tax-payer, by having 
statutory provision for a bar against 
double taxation. There should be no 
objection to having such a provision 
in the statute book. Section 65 of 
the UK Income Tax Act reads as fol
lows:-

"(a) A person who, either on 
his own account, or on behalf of 
another person, has been asses
sed to tax, and is by any error I .. • 

or mistake again assessed for the 
same year for the same cause 
and on the same account, may 
apply to the General Commission
~rs, acting for the division in 
which the erroneous assessment 
was made, for relief, and the 
Said Commissioners on proof to 
their satisfaction of the double 
assessment, shall cause the said 
assessment, or so much thereof 
as constitutes a double assessment, 
to be vacated. 

(2) If it appears to the satis
faction of the Commissioners of 
Inland Revenue that a person has 
been assPssed more than once for 
the same cause and for the same 
year, they shall direct the whole, 
or such part of any assessment 
as appears to be an overcharge 
to be vacated, and thereupon the 
same shall be vacated according
ly. 

(3) If it is proved to the satis
faction of the Commissioners of 
Inland Revenue that any such 
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double assessment as aforesaid 
has been made, and that payment 
has been made on both assess
ments, they shall order the 
amount of the over payment to 
be repaid to the applicant." 

Shri Morarji Desai: Have you any 
one case in mind? 

Shri G. P. Kapadia: In the past 
there have been cases where because 
they did not appeal in time, they 
were time-barred. There one has no 
remedy. 

Shri M9rarji Desai: The question 
of time bqr should not be brought in 
here. I do ·not want double taxation 
and I do not think Government 
should plead limitation in this mat
ter. After all, Government can re
cover their money at any time, be
cause there is no limitation for Gov
ernment. 

Shri G. P. Kapadia: If the princi
ple is correct, what is the harm in 
giving limited relief of this nature by 
having a positive provision in the 
Income-tax Act? 

Shri Morarji Desai: If you send us 
a concrete case between now and the 
next few months, we will consider it. 

Shri G. P. Kapadia: I am very 
happy to hear it. The size of our 
country being what it is, the neces
sity for such a clause need not be 
over-emphasized. In England they 
have already incorporated such a 
provision. 

Shri Morarji Desai: We know how 
assessments are made in England. 
They are not contested as much 
as you contest them here. They 
do it summarily. Appeal is also dis
posed of summarily. Therefore, they 
have provided for this. We do not 
do that here. 

Shri G. P. Kapadia: With great 
respect, I may say that it applies both 
to the tax-payer and the tax-gather-. 
er. 

Shri Morarji Desai: I did not say 
that it applies only to one. I never 
said that. 



§hri M. A. Master: If greater in
dulgence is shown to the assessees, it 
will make a lot of difference. 

Shri 1\lorarji Desai: What is the 
mdulgence shown to the tax-gather·· 
er •. ..:..I 

Shri M. A. Master: If I have to pay 
some income-tax in England and if 
I carry my form, I will receive all 
possible help frorri the author!ties. H 
I could get the same amount of help 
in my country, it will make a lot of 
difference. 

Shri Morarji Desai: Here also we 
should give immediate relief. Here 
also we are trying to see that the 
references are disposed of quickly 
and nothing is kept pending for more 
than three years. In most of the 
cases we have been doing that. 

Shri G. P. Kapadia: Tbe next issue 
is double taxation on registered firms, 
which has been commented upon on 
page 20. The Law Commission have 
recommended that registered firms 
should not be taxed separately. If 
the extensive observations which I 
have made earlier about the auto
matic registration of firms is accept
ed by the Select Committee, then all 
no;:1-registered firms would automa
tically disappear. In this context, we 
fully endorse the views of the Law 
Commission. 

Then, apparent over-assessment has 
been referred to on page 20. 

Shri Morarji Desai: How is it 
double-taxation? 

Shri G. P. Kapadia: When two 
partners constitute a firm, that firm 
as such is not a legal entity. 

Shri Morarji Desai: Why should it 
not be? 

Sbri G. P. Kapadia: That is the 
present law. 

Sbri Morarji Desai: Then we should 
change the law. I do not want such 
a sort of law. I do not know why it 
should b~ so. Joint firm income 

should be taxed at the higher rate. 
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Shri Radheshyam Ramkumar 
Morarka: In the case of registered 
firms, for income above Rs. 40,000 
they have to pay about two annas 
in the r~pee. 

Shti V. V. Chari: Because they get 
the benefits of registration, as com
pared witL ether businessmen. 

Shri G. P. Kapadia: There is no 
question of benefit. This income is 
of the partners and should be taxed 
m their hands. 

Shri l\Iorarji Desai: When was this 
tax imposed? 

Shri G. P. Kapadia: It was introdu
ced in the 1957 Budget. You may 
kindly consider it. 

The next point is about apparent 
over-assessment. Here I am not dis
cussing the question of double taxa
tion. Suppose, some over-assessment 
is found out, either through a mis
take or through an oversight an item 
of income which was not taxable 
was accounted for wrongly. Then !or 
such a case we suggest that a positive 
provision be made on the lines of 
section 66 of· the UK Income-tax Act. 

Shri V. T. Dehejia: We have a pro
vision. 

Shri G. P. Kapadia: We do not have 
it. 

Shri Morarji Desai: Over-assess
ment should be set right. My instruc
tions to the officials now are that they 
should tell the assessees if something 
is wrongly put. They must take it 
out. 

Shri G. P. Kapadia: For want of a 
provision we have no remedy now. 

Shri Morarji Desai: The Income-tax 
Officers' business is not only to find 
out the deficiencies but that also and 
if the assessees get their forms filled 
up by the Income-tax Officers and 
not by the experts, this could be more 
easily done. But they want to do the 
other things. 

Shri G. P. Kapadia: Expert is a 
designation of a different nature. We 
do not claim to be .experts. 



Shri V. T. Dehejia: If you will refer 
to claus2s 154 and 255, you will fin:l 
that both of them provide for cor
recting the mistakes. 

Shri G. P. Kapadia: That is a 
counterpart of the existing section 35. 
It relates to a mistake apparent from 
record. It does not embrace an ap
parent over-assessment or inclusion of 
a wrong item of income. 

Shri :Uorarji Desai: We can word 
that section like this. 

Shti G. P. Kapadia: The Select 
Com:nlttee may kindly take into con
sideration the phraseology of section 
66 ot th2 UK Act. 

Coming to gratuity payments, there 
is a bit of discrimination in favour of 
the Government employee>. 

Shri 1\li>rarji Desai: This is a matter 
which is being considered very care
fully. That is all that I can say. 

Shri G. P. Kapadia: Then I will not 
comment upon it. 

I ·' Shri 1\lorarji Desai: It is difficult lo 
say beyond that becau.;;e I have not yet 
come to a conclusion. 

Shri G. P. Kapadia: We do not want 
indiscriminate relief. That may be on 
the same basi.>. A ceiling may he laid 
according to the Government rules. 

Shri 1\lorarji Desai: It is not exactly 
discrimination. Nobody should escape 
this. Therefore this has got to be 
considered very carefully. 

Shri G. P. Kapadia: You may put 
a ceiling according to Government 
rules and that ceiling may be allowed 
and nothing more. 

I will then pass on to the next item 
about the Appellate Assistant Com
missioners being put under the Minis
ter. According to the hon. Min1ster 
the question may not come within the 
purview of the Committee, but if yo·J 
permit me ..... . 

Shri 1\lorarji Desai: I did not sa.)' 
that this does not come within the 
purview of the Committee. I said 
that my mind is made up about this. 
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Wh2n I say 'my mind' it means thaf. 
a Cabinet decision has been taken 
already. It is not strictly my mind, 
because if it is my mind the Cabinet 
can set it aside. It is a matter which 
has been examined in all its aspects. 
Th~ Law Commission has oaid certain 
things about this and then this thing 
or that thing has said about it. All 
that was put before the Cabinet and· 
after that the Cabinet has come to a 
decision. 

Shri Kapadia: I would rather leave
it then. It is no use taking the time 
of the Committee over that. 

On pag~s 22 and 23 we have made 
a specific suggestion about a statutory 
provision for the passing of an order 
and copies being sent to the assessees. 
within thirty days. 

Shri Morarji Desai: I think this 
ought to be done. Why should this 
not be done? Why not make it sta
tutory? 

Shri V. V. Chari: Why do you want 
a statutory provision? 

Shri G. P. Kapadia: For the reasons 
stated in the memorandum. Orders 
are pas'>ed even months after the 
demand is made. We want to put a 
stop to that. 

Shri Morarji Desai: Why should it 
not be made statutory? 

Shri V. V. Chari: Suppose, the case
goe3 to the High Court or to the 
Supreme Court. Then, for this techni
cal thing that we did not give the· 
copy of the assessment order within 
thirty days, the whole proceedings. 
will be declared void. 

Shri Morarji Desai: Then I will sac:It
the Income-Tax Officer. 

Shri V. V. Chari: But meanwhile: 
Government revenue may be lost. 

Shri Morarji Desai: Today they do· 
not mind if time is taken. They give 
an explanation saying that this coul.l
not be done or that could not be done. 

Shri V. V. Chari: There is a dangeT 
to the revenue .pt the State. 



Shri lUorarji Desai: There is no 
danger to that. The danger is only 
to the officer concerned. 

Shri. G. P. Kapadia: How does he 
.arrive at the demand without passing 
an assessment order? 

Shri lUo;:arji Desai: Why should he 
not give it within 15 days or 30 days, 
1 do nqt know? 

Shri V. T. Dehejia: Here the thirty 
days mean thirty days from the date 
-of last hearing. 

Shri Morarji Desai: Thirty days is 
not the criterion. The point is that 
there must be a limit within which 
this should be done. There should be 
a statutory limit. What that limit 
should be we should carefully consi
der. We do not decide that today. 
But they should be pinned down. 

Shri Amjad Ali: Are you having 
difficulties about copie5? 

Shri Morarji Desai: Why should. 
there be any difficulty about copies? 
Is not the assessee entitled to receive 
an order? On what basis has he to 
pay? He has to pay on the basis of 
that order. Within what period that. 
order should be given we should 
-consider carefully. 

Shri G. P. Kapadia: Then regarding 
definition>, I have a general submis
:Sion to make. The definitions relating 
to business have now been put under 
-clause 43. I would request that they 
be transposed to clause 2 because all 
definitions musLappear at one place. 

Shri Morarji Desai: That may be 
-considered. 

Shri G. P. Kapadia: We have re
quested for non-taxation of bonus 
·shares issued to preference share
holders as preference shares. 

Shri l\torarji Desai: Preference 
shareholders are not entitled to any
thing more than what is prescribed 
"When they get the bonus they must 
pay. 

Shri G. P. Kapadia: The Taxation 
Enquiry Committee has very strongly 
-opined that there is no increase ..... . 
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Shri V. V. Chari: About ordinary 
bonus shares and not preference 
bonu,, shares. 

Shri G. P. Kapadia: They do not 
make any distinction at that time bet
ween a preference shareholder and 
an ordinary shareholder. 

Shri Morarji Desai: The only dis
tinction is whether the person who is 
taxed is capable of paying it not only 
during that year but from year to 
year. I have three criteria, namely, 
that the person should be able t<J 
pay, that it should increase every 
year and that the person concerned 
must be in a better position to pay 
every year. That is my criterion. 
Otherwise what L3 justified? Nothing 
is justified. 

Shri G. P. Kapadia: Possibly in 
your view the preference shareholder 
is a dignified debenture holder. 

Shri Morarji Desai: Then let him be 
a debenture holder. 

Shri G. P. Kapadia: That is why 
you want to tax him. Then let me 
go to the next point regarding with
drawal of the full exemption relatin~ 
to charity trusts. It has been com·· 
mented upon on pages 24 to 27. 

Shri Morarji Desai: There are twn 
points. One is about 25 per cent. 
What is the other? 

Shrj G. P. Kapadia: One is about 
25 per cent and tlle other relatEH to 
the enabling clause for making the 
charity available to the relatives a!so 
or to the members of the family als 1. 

Shri Morarji Desai: Then it is no~ 
charity. On that score I do not think 
it can be called charity. 

Shri G. P. Kapadja: Even t'1e 
Supreme Court has held that if it i, 
an enabling clause only ..... . 

Shri 1\Iorarji Desai: The present la•v 
enables that. Therefore, we are: 
changing it. That is how things at·r 
escaping. 



Shri G. P. Kapadia: Would there bP. 
any objection to not to disturb the 
poiition relating to the trust already 
Pxecute-d ..... . 

Shri 1\lorarji Dew: There also no 
such thing can be done. All trusts 
must be covered. 

Shri G. P. Kapadia: I am adding a 
proviso here: provided they regulari'>c 
the provisions, delete the relevant 
clauses so that they could be effectiv<.> 
at all times. 

Shri 1\lorarji Desai: Let them do it. 
Let them do so before this Bill is 
pa,;sed. Then the matter gets finished. 

There is one thing which I want to 
understand. There is a little confu
sion in my mind which I want tC' 
clarify. Is it not intended by this 
clause to give exemption to a charita
ble trust which earns its income from 
the activities which relate to the chari
table purposes as specified in the In
come Tax Act? If the activity from 
whlch it earns its income is not related 
to the purpo~ of the charity, thpn 
it is wrong. Then, what is the meaning 
of the charity? I do not understand 
that. Why should that be so? That 
is entirely wrong. If all the compa
nies turn into charitable trusts, I shall 
be happy. 

Shri V. V. Chari: If only some com
panies turn into charitable trusts, then 
there will be unhealthy competition. 

Shri C. D. Pande: The trustee should 
have no connection with the manage
ment of the trust. 

Shri 1\lorarji Desai: That should be 
provided. The tr'U!Stee or the benefi
ciary or the person who has made ti-.C' 
trust should have nothing to do with 
the management. 

Shri C. D. iande: They should not 
draw any advantage out of it. 

Shri l\lorarji Desai: You could put 
a Government nominee there. We 
should safeguard against the misuse. 
When the trust is exempted from ir.
come-tax, they can make all sorts of 
payments, salaries and other thing-;. 

654(E)LS---4. 

47 

They would escape everything. That 
must not happen. That we should 
safeguard. We must safeguard its . 
misuse because it can be properly 
misused. 

Shri G. P. Kapadia: There is ano
ther side-i&Due. In considering the 
criteria for earning business, if it gets 
advertisements for a brochut·e or 
holds a promise to collect funds 
then that would be treated as business. 
Actually, cases have occurred when 
proceeding,:; were started. 

Shri 1\lorarji Desai: Whatever in
come it gets for its charitable ptrr
poses ought to be exempted. But the 
charitable purposes must be such as 
are specified in the Income Tax Act. 

Shri Amjad Ali: Clause 11(1) (i) 
(a) reads: 

"income derived from property 
held under trust wholly for chari-
table or religious purpose ...... " 

That income you are going t<.l 
exempt. But, if a ·part of it is not for 
charitable or religious purposes, then 
you are not going to exempt it. 

Shri Morarji Desai: Then, it will 
not be exempted. 

Shri Amjad Ali: Why punish the 
'whole' for the sake of the 'part'. 

Shri Morarji Desai: Because it is 
not for charitable or religious . pur
poses. Let them take out that part 
from it. Why should they benefit at 
the cmt of charity? 

Shri Amjad Ali: We are going to 
penalise the 'whole' for the sake or 
the 'part'. 

Shri Morarji Desai: There is the 
obvious remedy. Let them make a 
separate trust. I do not see why the 
trust should be mixed up. Anyway, 
we will consider at that stage. 

Shri Amjad Ali: There are two 
clauses 11 and 12. 

Shri 1\lorarji Desai: We will consi
der it. 



. :Pleas~ do not take it what I have 
rSaid now is going to be accepted. 

Shri G. P. Kapadia: No, no. This is 
only . a ·discussion. 

Shri 1\-lorarji Desai: My view is just 
that. of . a Member of this Committee. 
Nothing more than that. 

Shri G. P. Kapadia: Now, about 
accum~lations, I would like to say 
this, If a part of. the income is not 
allowed to be accumulated, bigger 
schemes cannot be evolved. There 
are hospital,3 and other institutions to 
be. puilt a.nd they cannot be built if 
every-:year's income. is spent away. 
Bombay has made a start by having 
the Bombay Public Trusts Act. 

Shri Morarji Desai: I know that. 
That is a different thing. We can say 
here that trusts which are allowed to 
accummulate their income for a 
specific purpose will not be debarred. 

Shri G. P. Kapadia: If you permit 
me, ; may I read a relevant portion 
of · that Act. 

"If upon an application made 
to him or otherwise the Charity 
Commis,:;ioner is of opinion that-

(a) the original 
wh~ch the public 
created . has failed, 

object for 
trust was 

(b) the income or any sur
plus . balance of any public 
_trust has not been utilised or 
·not likely to be utilised, 

(c) in the case of a public 
trust other than a trust for a 

. religious purpose, it is not in 
public interest expedient, prac
ticable, de.sirable, necessary or 
proper to carry out wholly or 
partially th~ original intention of 
the author of the public trust or 
the object for which the public 
trust was created and that the 
property or the income of the 
public trust or any portion 
thereof should be applied to any 
other · charitable or religious 
cbject. 
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the Charity Commissioner 
shall require the trustees to 
apply within the prescribed 
time for direction,;; to the court 
witmn the local limits of whose 
jurisdiction the whole or part of 
the subject matter of the trust is 
situated." · 

We could have a legislation of this 
nature. 

Shri Morarji Desai: You don't want 
this to be incorporated here? We are 
trying to do it. But, that is aw.Jt 
only Hindu Endowments, not for all. 

Shri G. P. Kapadia: I was suggest
ing an all-India statute for· public 
trusts of th1s nature so that it will 
be applicable to the whole of India, 
instead of the taxing department 
doing it. 

Shn Morarji Desai: That is differ
ent. Here all those public trusts are 
not free from taxation. Religious 
trusts are also public trusts. But 
they are not free from taxation. 
Therefore, it has its own place. 

Shri Antjad Ali: On page 21, sub
dame (3) it is stated that 'any income 
of" a trust for charitable or religious 
purposes or of a religious or charit
able institution, derived from volun
tary contributions and applicable 
solely to charitable or religious pur
poses, shall not be included in the 
total income .... '. What is this 
voluntary contribution? 

Shri G. P. Kapadia: Voluntary 
contribution is something which. we 
give by way of help to the trust or 
an in.s.titution as a donation ourselves 
as citizens . 

Shri Amjad Ali: That will be in 
accumulation also? 

Shri Morarji Desai: That can be 
accumulated. It will fl.ot come in the 
total income. It has a regular busi
ness and a regular income. For in
stance, there are shares and all that. 

Sbri Amjad Ali: But in the expla
nation you say that property does 
not include business. This 1s. on page 
20. 



Shri 1\lorarji Desai: That is 
because we are considering the other 
thjng. 

Shri G. P. Kapadia: The general 
proposition which hon. Minister has 
~ntioned will cover all.,.!hese. things. 

Shri 1\forarji Desai: One view is 
that there should be no charity trust 
with any business which is outside 
its activity. Then it will mean that 
the trust can be properly done if only 
a lot of money is given to that, or, 
if there are only shares without going 
into business. 

Shri Amja"' Ali: Then how can they 
maintain themselves? 

Shri 1\lorarji Desai: Suppose there 
is a company. They ·run a mill. 
Shares will be held. The dividends will 
be exempted. But the profit will ziot 
be exempted. 

Shri Amjad Ali: I will take you 
to another instance. 

Shri 1\forarji Desai: There is a 
second view also. I personally,.•feel 
that both should be exempted. 

Shri Amjad Ali: Suppose a trust 
ic created out of a Davakhana. Un
less they g0 for selling medicines or 
go in for business or for manufacture 
or medicines.·- .....•• 

Shri 1\forarji Desai: But it is not 
~b<>ritable. 

Shri Amjad Ali: It is charitable 
an the same. But it is not exempted. 

Shri 1\forarji Desai: Therefore I 
bave given the other view. We have 
to ~onsider an tnese. 

Shri G. P. Kapadia: May I proceed? 
R~garding allowance for speculation 
]~.o;<:s, may I draw your attention to 
pages 28 and 29 of our memorandum? 
On page 29, in the closing part we 
have stated as follows: 

"The objE:ctive of making a dis-
1iottion between speculative and 
<:~her transactions, when the then 
Finance Minister introduced the 
.:'~mending 13ill, it w11s ,.,tated, was 
!~ check the 'buying and selling 

of business losses and so long as 
the transactions in question do not 
pertain to or have ~ny element of 
buying and selling of losses, there 
~3 no reason why they should be 
artificially brought within the 
purview of disallowance and an 
artificial liability established on 
the assessee". 

The point I am raising is this: Sup
posing a person is having a mill' and 
he purchases raw-material. The 
Department is sati.sfied that they are 
hedging transactions in respect of the 
commodity that is going to be pur
chased. In spite of that, because of 
the particular decision of the Tribu
nal, the Department will rule: "No, 
it is a speculative transaction .... " 

Shri 1\forarji Desai: In spite of the 
officer ·being satisfied for varioll6 rea
sons, the Tribunal cun be satisfied 
that it is speculative. 

Shri G. P. Kapadia: The Tribunal 
has taken a technical view of the 
wording of the section. 

Shri 1\forarji Desai: When there is 
speculation they pocket the profit. 
'!;here is no. way of finding it out. 
When losses take place, they are 
always .shown. I know of some cases 
intimately. 

Shri G. P. Kapadia: I have no 
sympathy with those cases. I am 
talking of genuine hedging transac
tions. 

· Shri 1\lorarji Desai: They will 
always be considered. 

Shri G. P. Kapadia: The tribunal 
consider that because of the 
phraseology of the section they can
not come witb.in the purview of 
allowance by way of hedging trans
actions. The ex1>ting Act contains 
differentiation between stocks and 
shares and other commodities. For 
stocks and shares they say "in res
pect of stocks held"; but the words 
"stocks held" do not figure in re.spect 
of other commodities. I want the 
Committee to. make the two C'ate
gories identical and amend the Act 
suitab)y, so that hedge transac-tions 



made in respect of other commodities 
are also permissible. Then the diffi
culty would disappear. 

Really speaking, the objective you 
have in mind could be achieved by 
having sections corresponding to 
sections 10 and lOA of the EPT Act 
regarding artificial transactions and 
transactions to evade EPT. Why tax 
people who are having bona fide 
transactions of a hedging nature? But 
because of the phraseology of the 
section, the tribunal can rope them 
in and the assessee has no remedy. 

Shri Morarji Desai:. I feel that all 
forward marketing should go. It is 
so much abused everywhere. I want 
to stop this abuse. Yet I am hesitat
ing to do it because it will create 
great difficulties for several honest 

. persons. But it is so much abused. 
It is so much responsible for soaring 
prices in this country, especially in 
oil. 

Shri G. P. Kapadia: The next item 
is about development rebate (pages 
30-32 of the memorandum). There is 
one issue to which I would invite 
the attention of . the Committee. I 
shall not be able to comment on all 
the aspects, but the limited point is 
this that the Direct Taxes Adminis
tration Enquiry Committee, in para
graph 3.28, has clearly expressed the 
opinion that the development rebate 
should be related to the year of 
bringing the asset into use and not 
the year of installation. But even in 
drafting the section again the word 
"installed" has been used. I want 
that to be clarified by an amendment 
of the Bill that the development 
rebate should be related to the year 

·of bringing the asset into use. 

Shri Morarji Desai: Is it not used 
immediately it is installed? 

Shri G. P. Kapadia: No, because 
the factory takes a long time to be 
installed, even two or three years. 

Shri Morarji Desai: But when it is 
installed, "installed'' means finally 
nnished. 
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Shri G. P. Kapadia: That is not 
the legal interpretation. 

Shri Morarji Desai: If it i 3 said 
"being in.stalled" I can understa!ld. 

Shri C. D. Pande: What you mean 
is, put into use. 

Shri G. P. Kapadia: Yes. 

Shri Morarji Desai: We wili 
consider it. 

Shri G. P. Kapadia: Otherwi;;e it 
creates complications. 

Shri Morarji Desai: We wa:1t to 
do it where it can be done. 

Shri V. T. Dehejia: It has already 
been done by a circular. 

Shri G. P. Kapadia: By a circular. 

Shri Morarji Desai: We will 
consider it-not merely by a circular. 

Shri G. P. Kapadia: The next is 
relating to the introduction Q.f th~ 
word "necessarily" in the context of 
allowing expenses--claus~, 37 and 57 
of the Bill, pp. 32 and 33 nf the 
memorandum. 

Shri Morarji Desai: What do you 
want there? 

Shri G. P. Kapadia: Here, all 
along the test has been "wholly and 
exclusively". Now the word "neees
sarily" is being introduced with the 
result that there will be a complete 
circumscribing of the expenditure, 
and I must show that it was un
avoidable and that I had no alter
native but to incur the expenditure. 
That sort of rigidity would create a 
very difficult position. 

Shri Morarji Desai: Otherwtst>, 
even expenditure on pilgrimag~3 i& 
included there. 

Shri G. P. Kapadia: Why s!tould 
it not be penalised? 

Shri Morarji Desai: It is n<>t in
cludt!d as expenditure on pilgrimages. 

Shri G. P. Kapadia: In· that case 
there is a fraud on revenue. 



Shri 1\lorarji Desai: That is why 
this bas got to be done. 

Shri V. T. Debejia: How would it be 
a frawd? I. would like to understand 
from the other side of the case. 

Sliri G. P. Kapadia: The question is, 
if be puts pilgrimage expemes as 
"incuned expenses" it is playing a 
fraud. 

Shri l\lorarji Desai: Would anybody 
put it as pilgrimage expenditure? 

Sbri- G. P. Kapadia: Does it become 
an incurred expenditure if it is put 
in the b<10ks? He has to show that 
he hers incurred it. 

Shri ~lorarji Desai: He shows it 
ynder some other item. 

Shri G. P. Kapadia: It has to be 
proved that he has spent it for that 
purpcfe. 

Shrimati Tarkeshwari Sinha: He 
might say that he did it for promot
ing the business. How can you prove 
it? Suppose he says, "I have gone 
to prcmote the business." • .-' 

Shri G. P. Kapadia: Promoting busi
ness is altogether another test. Then 
you have to find out whether he went 
for tha~ purpose or on pilgrimage. 1 
do not mind your enquiring into that. 

Shri 1\lorarji Desai: "Necessarily" 
does n{lt mean ·unavoidably. 

Sbri G. P. Kapadia: I can quote 
High Court deci-sions in this matter 
whieh ;;re of a very clear nature. 

Shri 1\llorarji Desai: You want the 
word "necessarily" to be removed? 

Shri G. P. Kapadia: Yes, because 
this word appears nowhere and not 
in any legislation. 

Shri V. V. Chari: It appears in 
secticn 7. 

ShFi G. P. Kapadia: Section 7 relates 
to salary. 

Sllri V. V. Chari: You said that the 
word "necessarily" does not occur 
anywb~.re. 
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Shri G. P. Kapadia: I am talking of 
the business income. 

Shri Morarji Desai: In his context 
it does not appear. 

Shri V. V. Chari: You want a 
uniform expression everywhere. 

Shri Radheshyam 
Morarka: If you want 
why not delete section 7 

Ramkumar 
uniformity, 

Shri V. T. Dehejia: Let us discuss 
the word "necessarily" on merits. 
Should expenditure be incurred if it 
is not necessary? Let us consider it 
on merits. I think that there is a 
very strong case for keeping it. I 
should 1~ke to understand it. 

Shri G. P. Kapadia: The words 
"wholly and exclusively" are the real 
test. 

Shri V. T. Dehejia: Suppose a person 
is given Rs. 50,000. All that is shown 
as expenditure for the purpose of the 
business. But the work could have 
been done in Rs. 10,000. That is 
"wholly and exclusively'!'r 

Shri K. R. Achar: Suppose it is a 
matter of advertising. It is very 
difficult to decide as to what is neces
sary and what is not necessary. 

Shri V. T. Dehejia: That goes to the 
tribunal. 

Shri G. P. Kapadia: Suppose a 
technician is appointed on Rs. 1,500. 
The Income-tax officer will say, "This 
technician is no use, w}l'y did you 
appoint him on Rs. 1,500?" 

Shri V. T. Dehejia: His word is not 
final. 

Shri G. P. Kapadia: It will be final 
if you introduce the word "neces
:;arily". 

Shri 1\lorarji Desai: Suppose you pay 
a man Rs. 5,000 

Shri G. P. Kapadia: Suppose we 
appoint a man of straw, a man with
out qualifications, and he is paid 
Rs. 5,000. Even today . the Depart
ment disallows in that case. 



Shri V. V. Chari: Because there is a 
~eparate provision for it. 

Shri G. P. Kapadia: Then why not 
be satisfied with that provision? 

Shri V. V. Chari: This is a residuary 
provision after exhausting all that. 

Shri Morarji Desai: You may spend 
in so . many ways. 

Shri G. P. Kapadia: This was con
sidered in an English case . . . 

. Shri V. T. Dehejia: Can you point 
out any case where an Income-tax 
officer's opinion on the point of neces
sity has been se~ aside? 

Shri G. P. KaJ)adia: In the opinion 
of the judicial authority it is fer the 
businessman to run his business and 
not for the Income-tax officer. 

Shri V. T. Dehejia: So you have got 
H. 

Shri G. P. Kapadia: That is because 
the word "necessarily" is not there. 

Shri Morarji Desai: The business of 
the accounting officer iS only to see 
that the accounting is correct. The 
accounting is not done correctly. ar.d 
tll.at is why all this difficulty arises. 

Shri G. P. Kapadia: I was referring 
to the English case. In 34 Tax Case 
508, at page 561, (Lomas vs. Newton) 
from the concept about this word 
"necessarily" which obtained under 
the section corresponding to our sec
tion 7. that is section 618 of the U.K. 
Act, this is what the Judge said: 

"Before coming to the particular 
Hems I would observe that the pro
visions of that rule are notoriously 
rigid, narrow and restricted in their 
operation. In order to satisfy the 
terms of the rule it must be shown 
that the erpenditure incurred was not 
only necessary but wholly and 
exclusively incurred in the perform
ance of the relevant official duties. 
And it is certainly not enough merely 
to assert that a particular payment 
satisfies the requirements of the rule 
without specifying the detailed facts 
upon which .the finding is based. An 
expenditure may be 'necessary' for 
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the holder of office without being 
necessary to him in the performance 
of the duties of that office; it may be 
necessary in the performance of those 
duties without being exclusively 
referable to those duties; it may 
perhaps both be necessarily and 
exclusively, stringent and exacting; 
then still not so wholly so referable. 
The words are indeed stringent and 
compliance with each and every one 
of them is obligatory if the benefit 
of the rule is to be claimed success
fully. They are to my mind deceptive 
words in the sense that when 
examined they are found to come to 
nearly nothing at all." 

These are the observations. 

Shri V. V. Chari: The objection 1s to 
wholly and exclusively. 

Shri lUorarji Desai: Has the law 
been amended in England? 

Shri G. P. Kapadia: This applies to. 
salaried people and salarie;;. In 
England, they do not apply this 
'necessarily' test to business. 

Shri l\lorarji Desai: Even in England. 
have they amended the law?· 

Shri G. P. Kapadia: I am trying to 
point out that they have made a ·dis
tinction between the test for allow
ances of expenses for business and 
the test for allowance of expemes for 
employees. That distinction still 
remains in the well known case 
Atherton vs. British Insulated and 
Helsby Cable Co. Ltd., ( 10 Tax Cases
p. 155). Viscount Cave, an eminent 
Judge has laid down the dictum that 
an item of expenditure, although 
incurred voluntarily out of business 
expediency, is yet an expenditure 
wholly and exclusively laid out for the 
purposes of business. That should be 
the te;;t. The test should not be a 
rigid one to find out whether it was 
unavoidable. The test is whether it i> 
related to the business, whetl:)er it is 
incurred in the ordinary exercise of" 
the business and for the business 
itself. The test should not . be the 
'unavoidable' test. That is the di3-
tinction. The intraduction of the word 
'necessarily' is baund to create a lot 



of complications and the result W011ld 
be that most of the expenditure 
would be disallowed. 

Shri V. T. Dehejia: Was he laying. 
down the principles or was he inter
preting a clause? 

Shri G. P. Kapadia: He was inter
preting a clause corresponding to our 
cl-ause 7. The principle has been en
unciated by the U. K. Royal Commis-
6ion. Their clear-cut verdict is that 
the concept about unavoidability or 
necessity of incurring expenditure 
should as well be forgotten and the 
test laid down by Viscount Cave 
should be the real test and we should 
have a declaratory section of the 
Finance Act, that the test should be 
wholly and exclusively and not a 
question of 'necessarily' or unavoida
bility. That is what the U. K. Royal 
Commis.;;ion have stated. 

Shri V. V. Chari: You should realise 
what the consequence will be. All 
unnecessary expenditure will be 
allowed. In other words, an expen
diture which is not necessary will b~ 
allowed. · ·· 

Shri l\lorarji Desai: It will only 
mean that what the assessee says is 
wholly and exclusively for the trade 
must be allowed. 

Shri G. P. Kapadia: This has been 
tested by the authorities. 

Shri 1\lorarji Desai: How? 

Shri G. P, Kapadia: There are a 
hundred arid one ca·.;;es. "Wholly and 
exclusively" are sufficient tests. 

Shr1 1\lorarji Desai: They are not 
sufficient tests. 

Shri G. P. Kapadia: They are suffi
cient. The introduction of the word 
'necessarily' would create complica
tions. 

Shrl 1\lorarji · Desai: I would rather 
keep the word 'necessarily' and 
remove 'wholly and exclusively'. I 
am prepared to do that. 

Shri Radheshyam Ramkumar 
1\lorark:t: It was asked whether the 
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English law has been amended. ·.One 
of the judges said that all the judicial 
pronouncements are falling on deaf 
ears, The Select Committee may 
kindly take note of the judicia,! .pro
nuncements. In desperation, one of 
the English judges had said so., .. 

Shri V. V. Chari: Not in this couhtry. 

Shri 1\1. A. Master: There is one 
point. Supposing a cqmpany wants 
to send officers abroad for negotia
tions. Of course, the expenses . are 
quite in order. But the . officer 
decides, not necessarily ·incurred 
That means that instead of the dkec~ 
tors runing that co1;1cern. you are 
passing on. that discretion to the offi
'cers, to decide about negotiations, 
whether they are proper or not or 
necessary or not 

Shri Morarji Desai: He cannot de
cide about negotiations. 

Shri M. A. Master: I am saying, 
ten times, the officers went for car
rying negotiations. The officers say 
it was only necessary five times. 

Shri Morarji Desai: Many a time 
it is not the officer who is sent. It 
is only the other people who are sent. 
They go with their wives. Every
thing is debited. I am also saying 
what is happening. That is also there. 
The other thing is also there .. , , . 

Shri G. P. Kapadia: All that is 
being disallowed. Expenditure on 
taking wife also cannot be for pro
motion of business. 

Shri Morarji Desai: They have got 
to see that. 

Shri C. D. Pande: In my opinion 
thC' criterion should be whether it 
improves business or whether it gives 
n:ore facilities or improves· the dig~ 
mty of the person, whether it· leads 
to betterment of the business. An 
~fficer coming and spending Rs. 10/
Jn a hotel ooes not cut much: ice. 

. Shri Mora_rji Desai: Really speak
mg. the question is whether the' ex
penditure is · genuine. I am· ·not 
bothered about anything else. HGw to 



bring it here is the main question. I 
am n.o.t concerned whether the nego
tiaHon is necessary. 

Shri G. P. Kapadia: It would be a 
good t€st whether the expenditure is 
genu~m~. 'Necessarily' becomes rigid. 
I agree with this test that it must be 
genuine. 

, Shri Morarji Desai: You cannot 
put in 'genuine' here. 

Sb.ri G. P. Kapadia: 'Wholly and 
exclusively', in all humility, are suffi
cient. You may ldndly examine it. 

Shri Morarji Desai: We will exa
mine it. 

Sbri Radhe~yam Ramkumar 
Morarka: In the example given by 
Shri Achar, the company comes be
fore. the Income-tax officer and says 
that it was SP€nt for advertisement. 

. It is not for him to say whether the 
advertisement is necessary or not. 

Shri Morarji Desai: Advertisements 
are nect"SSary. A person earning 
Rs. 1 Jakh sp€nds Rs. 2. lakhs on ad
vertisement. Certainly it will be con
sidered whether it is proper or not. 

Shri Radhesbyam Ramkwnar 
Mora:rka: How to check? 

Sbri 1\lorarji Desai: It is spent for 
advertisement and not given for ad
vertisement. It would not even be 
genu.ine.. It is only receipts ~btained 
by coHusion. Tell me, otherwJ.se, how 
the fantastic th.ing has happened. 
You take the amount of taxes taken 
!rom all inco:m€5. Still personal 
wealth has increased several times 
during tile last 10 years. How has it 
happened? 

ShFi C. D. Pande: The country has 
p;roS}l€'red. 

Slui Morarji Desai: It is only taken 
out lnk£• this from profits and never
shown. We won'tl b€ able to stop all 
that. This is oaly some attempt to 
stop that. I agree, in the process, 
hcne~t men suffer. 

Sbri G. P. Kapadia: Kindly try to 
fhtd a solution to this, considering all 
the- cbservatioos. 

Shri Morarji Desai: I am trying to 
find out what I can do to help honest
men. 

Shri G. P. Kapadia: That would be· 
satisfying. Next comes the formula 
in respect of right shares. The Direct 
Taxes Enquiry Committee in para 3.99 
have suggested a specific formula. 
Supp<>se a person receives a right 
share by way of bonus and that share 
is disposed of. Today, some of the 
officers take the entire proceeds of that 
bonus share as his gain in his hands 
whether it is fo-r capital gains or pro
fits. This has been done in a number 
of cases. The Central Board of Reve
nue has also issued a circular dated 
18-10-49 which appears not to be 
respected. It should have been 
respected by the assessing officers. In 
spite of the circular, this sort of indiS
criminate assessment of the entire 
surplus has taken place in a number 
of cases. 

Shri 1\Iorarji Desai: Bring such 
cases to my notice. I will punish the 
officers concerned. 

Shri V. T. Dehejia: Do you say 
that in the Act? 

Shri G. P~ Kapadia: I am only 
wanting this formula to be laid down 
in the Act. Where the right share or 
bonus share has b€en sold, the pro
fit should be worked on it in the 
following manner. The U.K. Act 
contains so many formulas. 

Shri l\lorarji Desai: What is wrong 
in putting it in a sensible formula? 
You are making it more complicated, 
instead of simplified. 

Shri G. P. Kapadia: It would 
simplify matters. 

Shri l\lorarji Desai: On yo.ur side, 
it is simplified; on my side, it becomes 
complicated. 

Shri G. P. Kapadia: If what is be
ing directed is not implemented, why 
not put it as an annexure to the Act? 

Shri Morarji Desai: How many 
annexures can be put like that? 



SLri G. P. Kapadia: Cases of this 
nature may be brought to the notice 
of tt;e authorities. 

Shli 1\lorarji Desai: Please do. I 
will !ee that the officers concerned 
are J;llnished. 

81I.Ii G. P. Kapadia: Then I go to 
the m:·xt point. In regard to recovery 
of ta:x('s in respect of assets relating 
to t-reAsfer, here the Chamber has 
suggffted a positive amendment of 
the .Act by introducing the provisions 
ldent:~·al to sections 374!5 of the U.K. 
Income-tax Act where there is a 
ri:gt;t of reimbursement of the tax 
relati:r·.g· to the income of the trans
ferred asset by the transferor. If you 
have ;.. provisiOn of this nature, you 
wilJ c:-utomatically get the right of . 
attach.ment. Then you need not take 
a seJ:~·.rate right, because the trans
feror himself has the right of reim
buntm:ent. 

Shlli Morarji Desai: What is wrong 
with the present provision? It is 
mu<h ~rmpler. 

' .·' 
Slui G. P. Kapadia: Today a dis

hon£~t assessee might claim that that 
prcso1y is his and he might identify 
the vroperty of someone with whom 
.he is not on good terms as his. 

·Shri Morarji Desai: But he will 
have t~ prove it. 

Slni G .. P. Kapadia: You are doing 
two t·llings. One is that you are 
acq\Jllmg right in respect of trans
fernd property. The other is that 
~·au ar~ assuming a right in respect of 
propnty standing in the name of an. 
othu :puson, if in the opinion of the 
as~sm.g officer, it is the property of 
the ether person. Now here a ri·ght
ful owrr.er may be allowed to have the 
propu1y. What you do is that you 
want H;e rightful owner, because of a 
supt:If.1jtious person, to defend his 
legal Yight to that property. 

Stsj.· V. V. Chari: That is not the 
:;nr:-;<t:·~:t of this provision. 
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Shri G. P. Kapadia: This haa 
emanated from the drafting of the 
Bill. Kindly take this into account 
and modiiy the language accordingly. 

The next point is in regard to loss 
carry over not permissible if return 
not filed in relevant assessment year. 
It is a contradiction in terms to the 
provision in clause 139(1). How can 
you expect. a person who is not liable 
under section 139 to submit a return 
of income and loss? 

Shri Morarji Desai: But he is· not. 
liable to anything. 

Shri G. P Kapadia: I want a posi
tive provisi~n. Amend section 139 
to say that even in cases where there 
is a l~s it will be competent enough 
for an assessment to submit a volun
tary return of income which will be 
taken cognisanee of. Today what 

. happens is that there is no provision 
in the Act to call for loss return. You 
are out of court. You will not be 
allowed. 

Shri V. V. Chari: Please see clause 
13~(3). • 

Shd G. P. Kapadia: It does not 
speak of a return being submitted. 
How can a loss be determined without 
a return being submitted The tech
nical consideration will be that no 
return arises to be submitted. I 
want that clause to be modified to 
say ... 

Shri V. V. Giri: Return of loss. 

Shri G. P. Kapadia: I want it to 
be made crystal claar. A return of 
loss will be the proper return sub
mitted and all the advantages that 
flow from a submission of that return 
for carryover loss will be made per
missible. 

Shri V. V. Chari: It is crystal clear. 

Shri 1\lorarji Desai: lt is stated 
here: 'may furnish within the time 
allowed under sub-section ( 1), a re
turn of loss in the prescribed form 
and verified in the prescribed manner 
and containing such other particulars 
as may be prescribed .... ' So it is pro
vided f<1I' here. Why do you say that 
it is not? 



Shri G. P. Kapadia: The other sug
gestion is that in cases where such a 
:return has not been submitted and the 
liability arises for the first time, just 
because for some unavoidable reasons, 
the return was not submitted, the re
turn should be allowed to be submit
ted when the first liability arises. 

Shri Morarji Desai: You cannot 
provide for everything. 

Shri G. P. Kapadia: The next point 
is regarding declaration in respect o!. 
a non-resident. I am referring to 
clause 113, sub-clauses (3) and (5). 
This has not been covered in our 
memorandum, because this came to 
our notice after the memorandum was 
submitted. 

Shri Morarji Desai: What 
the other clauses m~ntioned in 
memorandum? 

about 
the 

Shri G. P. Kapadia: I am skipping 
through them for want of time. In 
sub-clause (5) of clause 113 on page 
87 of the Bill, the words are: 'in re
lation to the assessment for the year 
in which the declaration is made.' The 
words should be 'in respect of which 
the declaration is made'. Otherwise, 
it will not apply to the earlier years. 

Shri· V. V. Chari: That takes away 
the whole object of this clause. He 
must make it within the proper time; 
if he delays it, naturally he must suf
fer the consequences. 

Shri G. P. Kapadia: Take the case 
of a firm. You will send a notice 
treating it as a resident firm. The 
other partner who was a non-resident 
becomes liable. W!•at is the time 
within which he .~i;ould make the 
declaration? 

Shri Morarji Desai: It ought to 
be 'for the year in respect of which 
the declaration is made'. That seems 
to be the object. 

Shri G. P. Kapadia: The other 
claU.se we have commented on is 
clause 133 ( 6) of the Bill-page 38 of 
()ur memorandum. There is a pro-
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V1s1on that the income-tax officel'1c.an 
ask for information to be given • in a 
verified manner. Take the case' ot .a 
very huge concern, a manufacturing 
unit, where there are thousands ;and 
thousands of persons working; and 
information has to be collect~d • not 
from one or two persons but from 
20, 30 or 100 sources. In such ·eas.es 
this provision will creatE: practical 
difficulties in working. Tlie pre5ent 
prov1s1ons are all right. Whatever 
information is asked for in respect of 
company assessment and other asses
sments is readily given. Why create 
a position of verification and all that? 
The difficulty would be particularly 
felt in the case of banking comPanies. 
I would request the Select Committee 
to consider this. 

Chairman: Is it generally agreed 
that 15 minutes more should be grant
ed, and we sit up to 1.15.? 

Bon. Members: Yes. 

Shri G. P. Kapadia: Regarding the 
filling of the returns, it is the humble 
view of the Chamber that the intro
duction of the element ·of interest cal
culation for three months will create 
cartloads of work for the lower divi
sion clerks. The provision should be 
that the return should be allowed to 
be submitted by the 31st July, or 
within six months of the close of the 
accounting year, whichever is later; 
thereafter, three months tin1e ·should 
be available at the discretion of the 
assessing officer, if there are circums
tances warranting it. Thereafter, if 
there is special need, the Commis
sioner of Income-tax may grant . . . 

Shri lUorarji Desai: The only ,d.i1'
ference is that you want to .. change 
four into six. We have already pro
vided four. 

Shri G. P. Kapadia: I am request
ing the· elimination of interest calcu
lation, because it will create .So. mucn 
work. 

Shri 1\Iorarji Desai: There will be 
proper pressure. 



Shri G. P. Kapadia: Again, you 
have not provided for calculating 
interest on the net amount, but the 
'Yhole amount. You will say that in 
working you will do it, but the sta-. 
tute provides for the whole amount 
of the returned income. There is no 
mention that the tax paid under sec
tion 18A, under the provisional asses
sment, will be deducted. 

Shri Morarji Desai: But the tax 
must be on the entire amount minus 
the tax paid. 

Shri G. P. Kapadia: The legisla
tion does not say so. 

Shri l\'lorarji Desai: We will pro
vide it. 

Shri G. P. Kapadia: If you make 
the time-limit rigid, is it possible for 
the assessing officers to handle· all the 
assessments if all the returns come? 

Shri l\lorarji Desai: Yes. Today, 
what is happening is that they sit 
idle for some time. Let the returns 
come, and I will ask them to finis~ 
~tima · 

Shri G. P. Kapadia: The next point 
is regarding the amendment deleting 
the exemption now obtaining under 
sections 25(3) and 25(4). No reasons 
have been assigned even in the State
ment of Objects and Reasons as to 
why it has been done. 

Shri V. T. Dehejia: It is no longer 
necessary now. 

Shri G. P. Kapadia: Concerns 
which were charged under the 1918 
Act may yet be discontinued today. 
How has it become obsolete? You 
may kindly look into it, because the 
exemption now available has been 
taken away without any reasons being 
advanced. 

Shri l\lorarji Desai: All exemptions 
which become redundant should be 
taken away. They do not require to 
be explained. Exemptions are not 
pe.rmanent exemptions. Even the 
development rebate we are giving 
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is periodical; that does not mean.· ther. 
will be entitled permanently to it. 

Shri G. P. Kapadia: About advance 
payment of tax, the submissions are, 
contained in pages 42 · to 44. The 
clear suggestion is that there should. 
be no penalty related to advance tax. 
payment, except in cases where ad-· 
vance notice was not given in respect 
of the liability. Once an assessee has 
been taken on record, just because he 
has paid a lesser tax, on which you. 
already recover interest, where is the 
question of penalty, where is the con-. 
cealment, where is the . deliberate 
action? .~hy penalise him doubly? 

Shri Morarji Desai: Because he 
does not pay in time, he will pay inte-
rest. . 

Shri G. P. Kapadia: There have 
·been cases where penal interest has 
been Rs. 500 and a penalty of 
Rs. 10,000 imposed, but the tribunal 
has reduced the penalty to a token 
of Rs. 50. 

Shri Morarji Desai: If the payment: 
is more, he is given interest. If it is 
short payment, why should he not. 
pay interest? 

Shri G. P. Kapadia: There is no 
objection to payment of interest, but 
in addition to that, there is a provi-
sion to impose penalty. There should 
be no penalty for late or short pay
ment. 

Shri Morarji Desai: On late pay
ment there should .be, for short. pay_ 
ment there may not be. 

Shri V. T. Dehejia: Supposing he 
goes on paying less? 

Shri G. P. Kapadia: How much? 
You realise interest. Do not delay the 
assessments and collect all the tax 
from him, but do not impose ·penalty. 
In respect of ad vance tax payments, · 
there is no penalty levied in ·any inte
rest. It is only interest. 

Shri Morarji Desai:. We may .. con-
sider ~t. 

Shri G. P. Kapadia:' R~garding 
attachment of shares in joint account. 



_] invite attention to clause 226(3) (vi). 
'The concrete suggestion made in the 
Dissent memorandum has bet>n im
plemented, and in. the light of that, 

. l would request the Select Committee 
to. use the same device. Do not indis

,criminately attach joint accounts. 
'Take a denial from those persons, and 
jf they have· wrongly denied, make 
them equally liabk as .you have made 
,the Garnishee liable. The next item 
is reg·a.rding the provision for Pakis-

-tan dues from Indian nationals. This 
provision would be to· the greatest 

. detriment of our own nationals. It is 

.41 matter of experience to all concern
ed in this country that even the two 
man committees have not function-

·"ed and the Pakistan authorities have 
sent notice of attachment to the CBR 
who .have sent them to the assessees, 
as to why action should not be taken. 

'These matters have been brought to 
-the notice of the department as well 
as the Direct Taxes Enquiry Com

. mittee. If we have a provision of this 
nature it will create disabilities for 
our n~tionals as against the benefit to 

-the Pakistan nationals. We should not 
.have any such provision in this. 

Shri V. V. Chari: Has any recovery 
been made? 

Shri G. P. Kapadia: That is a mat
--ter of detail. 

. We would advocate the following 
items: that th~ provisional asses
sments made in clause 14 should be 

_appealable, that the provisional asses
sments should relate only to the 

·t·eturn of i-ncome and not of the 
accounts and statements as had been 
now drafted. Refusal to pass order 
under clause 154, 155 should be 
appealable. The order under clause 
19-1 for tax relief should be appeal-
·able as also the penalty imposed un
-der section 131. Tht're are others 
-which are not covered by either sec-
-tion 246 or 277. There must be an 
. overall provision that where any 
order prejudicial to the inte.rest of 

- the assessee has been passed the same 
should be the suhject-matt~r of 
appeal. Let it. be decided· by the 

.. appellate- autho-rities. Why .should 
·lhe· department feel shy about It? 
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Shri l\lorarji Desai: It is n-ot a 
question of feeling shy: it is a ques
tion of increasing the work unneces
sarily . 

Shri G. P. Kapadia: On technical 
grounds 'the department has taken ex
ception before the tribunal that the 
right of appeal does not exist; on 
these technical grounds real relief has 
been denied. Supposing there is a 
case of rectification of mistake. 

Shri l\lorarji Desai: Rectification of 
mistake should be appealable . 

Shri G. P. Kapadia: Previously the 
remedy was to take a writ petition. I 
am saying that other should be exa
mined on merit and should be includ
ed. 

Shri l\lerarji Desai: We would see 
what appeals are required. 

Shri G. P. Kapadia: Regarding the 
varying interpretations, the sugges
tions are contained in page 48 of the 
memorandum. It is not only the 
President of the tribunal only who 
should make a reference to the Sup
reme Court. There are the recognis
ed chambers of commerce which 
should be able to do so on some points 
of legal issue. Such references to. the 
Supreme Court will curtail a lot of 
litigation and so we have su~ested 
an expansion of such a provision. 

Shri l\lorarji Desai: I do not think 
it would be right. 

Shri G. P. Kapadia: Then, penalty 
should not be imposed on the diffe
rence between asses::;ed income and 
the return income but it should be only 
on the income that is evaded. 

Shri J.\lorarji Desai; Penalty would 
be on the whole income. Evasron is 
evasion. If it is a bona fide omission, 
unintentional omission, it should not 
be penalised but if there is a delibe
rate evasion, then there should be 
punishment. 

Shri G. P. Kapadia: RgardmZ 
clause 275, we have submitted our 
point of view. Take the. c·ase of a 



pro!es.ional man, who, through some 
oversight submits a return five days 
late or even one day late. 

Shri Morarji Desai: There is no 
oversight for an expert. He will ask 
for extension of time. If the return 
is nnt submitted in time he is deli
brately doin~ so. Expert is not a lay
man. He u, supposed to know the 
whoi~ law. 

Shri G. P. Kapadia: 
prit must be punished 

Shri l\Iorarji Desai: 
prit in my '·iew is the 

The main cui
first. 

The ~a.in l-UI

abettor. 

Shri G P. Kapadia: Tt.Js casts its 
reflection· on the other clause 288 :..nd 
we have dealt with it on page 51 
automatic disqualification. H there 
has been abetment and if some penal
ty has been imposed, it is a matter 
which must be judged by the discipli
nary bodies of the respective. prof~
sions becatll'ie there is somethmg hke 
the breach of moral turepitude. 

I .• 

Shri Morarji Desai: T~1is i<: a mat
ter which the Select Committee will 
considt>r. 

Shri G. P. Kapadia: One more 
thing. You have withdrawn the re
cognition to persons other than those 
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belonging to the legal' or accou~ta.ney 
professions. Our submission is that.
every society cannot afford the service, 
of a lawyer or a chartered accountant. 
We would therefore, request the: 
Select Co~mittee to examine the 
question and at least permit bachelors 
of commerce or persons who have· 
passed the intermediate examination 
of the ;Institute of Chartered Account
ants of India to take up smaU cases· 
at least. Otherwise, it would be diffi
cult for small assessees to do this. 

Shri Morarji Desai: I am prepared 
to direci· the income-tax authorities 
to advise .on this. The small pe·ople
will not be put to difficulties. 

Shri V. V. ·Mariwala: I thank you 
and the Members of the Select Gom
mittee for giving us indulgence. I a~ 
really sorry to have kept you waiting 
till 1.15, although we have asked for· 
time till 1 O'clock only. I thank you 
all for having·given us a patient hear
ing. 

Shri C. D. Pande: You have been' 
very useful. 

Shri Morarji Desai: We must t·hank
you for not having hurried even when. 
we hurried you! 

(The witnesses then withdrew) 

The Committee then adjourned. 
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I. ALL INDIA SINDWORK MERCHAr..ootrs' 

AssociATION, BoMBAY. 

Spol<esmen:-

. t · Sbri H. M. Thadhani. 

!; Shri Gobindram Hassaram. 

· a. Shri J. T. Wadhwani. 

(Witnesses were called in and they 
took their seats) 

Chairman: If you want to elaborate 
any particular point you have mention
ed in your memorandum, you may do 
so. If you want to add anything, you 
may also do so. 

Shri J. T. Wadhwani: Under the 
pre~ent law, there are three classes of 
a~essee:; on the bas:s of residence. 
The· first class is resident and ordinari
ly resident; the second is resident but 
not ordinarily resident and third is 
non-resident. Under the amending 
B:ll, it. is proposed that there should 
be only two classes of assessees-re,!M
dent and non-resident. The category of 
resident but not ordinarily resident is 
proposed to be abolished. This cate
gory of not ordinarily resident or 
casual resident or irregular resident 
or Eemi-resident was introduced in 
1939 when the whole basis of taxation 
was changed from remittance basis 
to accrual bas!s. Prior to 1939, when 
per1>ons doing basiness outside India 
used to remit rnoney to India, they 
were taxed only on that remittance. 

In ·1939, the b<..si:; was changed and 
income accru:J'J whether in India or 
outsi-de India was taxed. This new 
class, which is defined in section 4B 
W35 created tO give SOme COncessions 
to them in view of their hardships. 
Perwns who do not come to India re
gularly, who have business or other 
income outside India, who come to 
India for some time to meet their re
latives, to look after their family 
afi<oirs, for pilgrimages and for various 
other purposes because of their attac-:-t
ment to their home country, were 
given some concessions, viz., in regard 

61 

to the income accrued to them outside 
India onlv if remittances are made to 
Indid: tho~e remittances will be taxed. 
If the income outside India was 
Rs. 50,000 outside India in the case of 
a resident but not ordinarily resident 
and if he brought Rs. 10,000 with him 
or re.nitted Rs. 10,000, he will be taxed 
only on that Rs. l 0,000, unlike a resi
dent who will l::e taxed on the entire 
Rs. ;:u,OiJO. (•n o.c.::ount of that, people 
devP!oped aaachm(.nt to India and in
ve:>ted mvney m India. They had some 
small incomes ;n India and on those 
incomes residents but not ordinarily 
residents were taxed at ordinary rates. 

Shri 1\forarji Desai: Now are the 
remittances which are sent by people 
out;ide India to their people . here 
taxed? 

Sllri V. V. Chari: Remittances are 
not taxed unless they are made to the 
wife. 

St.ri 1\lorarji Desai: Now remittancei. 
fro:n uutsic.e c.re not taxed. What is 
taxed is income here. For residents, 
suppose they have an income here and 
they ~1ave a.n inc·ome outside. Both 
the :ncn-.ltcs arc joined together and 
they have to pay tax on both. In the 
case of non-residents, if they have an 
inco1:-:e here l:'.r:.d an income outside, 
their income outside is not taxed. But 
tha~ ·lw·ome is r.cloed as world income 
and t::Ycd at the tigher rate that we 
have fixed. 

Shri J. T. Wadhwani: That is only 
partially correct. If a non-resident has 
incom'.' in InJ.ia unci also income out
side India, there are two methods of 
taxing. Supposing a man has ~.10,000 
as iw:ome l.ere &n:i Rs. 50,000 outside, 
either the ir.come in India is taxed 'it 
the mo.ximum rate or . 

Shri l\lorar;i Dtsai: Yes; the opticn 
is g=v~n to him. 

Shri J. T. Wadhwani: But there are 
pra.::t:P<~l iiffi.:;.~!t ies in exercising th~ 

option. That is another point which 
we t.avc dE>alt w:th in our memoran
dum. Either he is taxed 49 per cent 
on the inFome here 



~t.ri :uo~arji 1Jes.ai; He has to pay 49 
per cent on the income here if he does 
·wi. want the wuld income to be join·· 
ed. U he wants the world income •o 
be joined, he has to pay tax on the 
totd inc::nn~ at t'f)c rate we have fix
t!d. If that is !('~S, he may n<>t waot 
to p::~y 40 per cc>n t. 

· Shri J. T. Wadhwani: Even if it is 
less, people still pay 49 per cent, be
cause they do not want to be bother
ed about their income abroad; other
w~s·e, they have to bring the balance 
sheets, prove their income and so on. 

Shri Morarji Desai: In the case of 
the resident but not ordinarily resi
dent their income here is taxed on 
that' basis and no account is taken of 
any ine<>me outside. Remittances soot 
by them here are not taxed. · 

Shri J. T. Wadhwani: Today the 
remittances are not taxed. 

Shri Morarji Desai: They would not 
be taxed even after the amendment. 

Shri J. T. Wadhwani: Today it they 
have an income in a particular year 
in India and outside India, their remit
tance out of the income of the previous 
year is being taxed. 

Shri Morarji Desai: The remittances 
that they send from outside are not 
taxed. 

Shri J. T. Wadhwani: No, Sir; it is 
only remittances out of past profits. 

Shri V. V. Chari: If in the current 
year itself he makes profits in India 
that is taxable. 

Sbri lUorarji Desai: Does he say that 
the amount he remits is from his past 
years' p:-ofits? 

Shri J. T. Wadhwani: Supposing I 
am in service outside India and my 
salary is Rs. 1000. If I remit Rs. 5000 
out of that it will be taxed. Suppos
ing I serve there from February to 
April and I come to India sometimes 
in the month of March, still I do not 
become ordinarily a residen~. If I 
remit Rs .. 500 out of my salary to my 
mother, brother or wife or even to 
my savings bank account here, it will 
be taxed. 
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Shri V. V. Chari: How do we know 
that it is from the current year'i pro
fits when the year itself is not over. 

Shri J. 'T. Wadhwani: As I nid, if 
I get a salary of Rs. 1000 per month 
outside and I remit Rs. 500 out of that 
salary, it will be taxed. If I have a 
house here and I come even for a single 
day, I will not be ordinarily a resi
dent. 

Shri Morarji Desai: Then yo~ are 
not in that category; then yoa are 
either a resident or non-resident. 

Shri J. T. Wadhwani: If I h:;.ve a 
residence here and I come here even 
for two days, I will still be "not 
ordinarily resident". 

Shri Morarji Desai: Then you are in 
either of the other two categ:>ries. 
You will have to be in one of the three 
categories. When you say that you 
are not "ordinarily resident", then you 
are in the other two categorie>. 

Shri J. T. Wadhwani: I wilt be a 
resident. 

Shri Morarji Desai: And you will be 
charged accordin"gly. 

Shri J. T. Wadhwani: Under the 
present law I will be "not ordinarily 
resident" even if I come for two days, 
but after the amendment of the Act I 
will be treated as "resident." 

Shri Morarji Desai: That ~> a J[ffer
ent thing altogether. Do not m.ix up 
the two things. You can say what is 
happening now and what will happen 
after the amendment is passed. What 
do you want? 

Shri J. T. Wadhwani: We want that 
this third category should stilt re
main, because of the difficultiN that 
will arise. 

Shri Morarji Desai: Why .;;hould 
people who are outside be superior to 
"residents" and even 'non-residents? 
I do not understand that kind of thing. 
What is this sort of patriotism attached 
to this e<>unt--y? They want better 
treatment than Indians. better treat
ment than all others, even t~uugh 



they sf:ay outside and never come here. 
What is this sort of emotional attach
ment? 

Shri J. T. Wadhwani: Non-residents 
do not come. 

Shri V. V. Chari: Their foreign in
come is included for taxation rate 
purposes. The Finance Minister's point 
is, why is it that neither for rate nor 
for taxation purposes you should not 
be included. 

Shri Morarji Desai: Let them pay 49 
pe-:- cent. 

Shri J. T. Wadhwani: Sametimes 
that is preferable. The question is, 
those who happen to come will now 
be "residents". 

S~ui 1\forarji Desai: If they so de
- sire, I <1m prepared to treat them as 

"non-residents". 

Shri J. T. Wadhwani: That will 
hamper the country's interest. 

Shrl Morarji De'>ai: How is the 
country's interest going to be ham
pered? How is the country to profit 
by people outside? 

Shri J. T. Wadhwani: After all. 
they have attachment to this coun
try. 

Shri Morarji Desai: What is this at
tachment, I do not understand, when . 
they do not want to pay some more 
tax? Their attachment is that they 
must profit by this country. 

Shri V. V. Chari: Foreign income is 
not earned here. But why should your 
Indian income not be taxed at the glo
bal rate because it satisfies the crite
rion of "ability to pay". Why should 
they not be treated either as Indians 
or non-Indians? Why is this: interme
diate category asked for. which is not 
there anywhe··e-else in the world? 

Shri J. T. Wadhwani: In other 
countries the total world inccme is 
not taxed, excepting in a few coun
tries. 

Shri 1\lorarji Desai: May be in Af
rica. 
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Shri Narendrabhai Nathwani: You 
were asked as to why you should be 
treated in a better position than ''non
residents" or even "residents". ·Your 
reply was that even though you may 
not have any income whatsoever here, 
merely bec-ause you own an ancestral 
home afte:- the amendment is passed 
you will be treated as a "resident". 

Shri Morarji Desai: We will consider 
them as "non-residents", if they so 
prefer. We are only saying that this 
third category is not justified on any 
moral ground. I am prepared to show 
as much:concession as possible consis
tent wit~ the other two categories .. 

Shri Narendrabhai Nathwani: I am 
only stating what would be their case 
at the highest. Supposing a provision 
is made here that me ely owning a 
home or maintaining a house in the 
form of an ancestral home here would 
not make one a resident here, will that 
sati:;fy you? 

Shri J. T. Wadhwani: Under certain 
circumstances, that will be all right. 
But as I pointed out, people may not 
like to invest and earn income in India. 

Shri Morarji Desai: Let them not. 
After all, how does it benefit me, bene.,. 
fit the country? They may eam all 
the income here. 

Shri J. T. Wadhwani: They will pay 
tax on whatever they earn at the pro
per Indian rates. 

Shri V. T. Dehejia: I think we are 
talking of Indian nationals abroad, 
people who have business connections 
outside and who have settled outside 
India. 

Shri Morarji Desai: It is only those 
people who are to be coosidered, not 
those who go outside temporarily. 

Shri V. T. Dehejia: They have cer
tain benefits by their being Indians. 
Being Indians, they have certain 
amenities and advantages. The ques
tion is, being Indians should they 
claim that they should be better of 
than for!!igl!l.ers in India? 



Shri Morarji Desai: Is it proper that 
those people of Indian origin-1 can
not call them ndians because they are 
not, . really speaking, citizens of this 
country; they have taken residence in 
other countries-should be treated in 
a better way in this respect than both 
Indians and foreigners? Why should 
they be in a superior category? They 
may be a little better than foreig
ners--! am prepared to consider
because thy are nearer to me and I 
am also emotionally attached to them. 
But are they not also prepared to 
give up something to the country? 
Otherwise, what is their emotional 
attachment; only earning in both the 
places? 

Shri Narendrabhai Nathwani: We 
have read your memorandum very 
closely. Suppose this categ<Y.y of 
"resident but not ordinarily resident" 
is to be maintained as you are asking 
for will you agree that for the pur
po;e of calculating the rate you will 
be agreeable to include your world 
income because just now it has been 
pointed out that you are enjoying this 
conce~ion, namely, that even for the 
purpose of determining the rate 1i:> be 
applied to your Indian income the 
world income is excluded.-even a 
non-resident does not enjoy this con
cession? Will you be agreeable to 
accept that your rate on the Indian 
income should be calculated taking 
into account your foreign income 
also? 

Shri H. M. Tl:tadhani: Then they 
will be considered o:q the same foot
ing as "non-residents" and pay tax 
on the world income. Our practical 
difficulty is this. Suppose a man stays 
outside India for five years. For that 
period of five years he is considered 
as a non-resident and he pays tax on 
his income in :ndia either at 49 per 
cent or at the rate which applies to 
his total world income. After five 
years he comes to India to meet his 
family or friends and stays for more 
than 182 days in India. Under the 
present amendment, he will be a 
resident for that one year and he will 
have to file his balanco sheet of 
world income. 

64 

Shri Morarji Desai: I am prepared 
to consider all that. I can provide 
that such people may not have to do 
so. That will be more rational and 
it will also be explainable to every
body. Even if they come here :md 
stay for a year, I am prepared to con
sider their case and not to subject 
them to the residence law. I have no 
objection to that. But, if they ha-ve 
scme business contacts during that 
one year, why should they seek to 
profit more than a non-resident? If 
they are not having business contacts, 
then, of course. this question does not 
arise. 

There are three categories. In the 
first category there is only remittance 
and there is no question of earning 
anything. When remittances are 
made from the income outside India, 
they are not taxed and they will not 
be taxed. We do not want to tax 
them because that is an addition to 
the country. If they do so, it is 
good to the country and I would not 
like to tax them at any cost. I would 
say that even their wives should not 
be taxed. I am prepared to exempt 
that category. 

Now I come to the second category. 
They may not carry on any business 
here but they may have invested 
some money here and they get divi
dend or interest on that investment. 
Why should they not pay tax on that 
here as non-residents? I am pre
pared to make some concession tr> 
them also, some small favourable con
sideration than the foreigners, 
because they are semi-foreigners. 

Then there is the third category of 
people who carry on business both in 
India and ouside India. Why should 
they be treated better than non-re~;i
dents? I should like people to invest 
here because that benefits the coun
try. I am prepared to pay the price 
for it, if I may say so. If you do not 
want lo pay a price for your attacn
ment. I am prepared to pay a price to 
attract that capital, and that is why I 
say that I will make a . distinction 
"between them and non-residents. But 
the third category· of persons inva.:>t 



money here, carry on business a11d 
earn money out of it. Why should 
they be treated as a superior category 
to both Indians and non-Indians. I do 
not understand that. Is it justified? 

Shri C. D. Pande: Suppose an Indian 
has settled down in Nairobi and dur
ing one year he has earned one lak.h 
rupees there and ten thousand rup<>~s 
here. Would he be taxed on his total 
income? 

Shrl Morarji Desai: I want him to 
pay only on his ten thousand rupees 
which he has earned in India. 

Shrl C. D. Pande: Then he will 
transfer his business to his cousin. 

Shrl Morarji Desai: Let him do so. 
We do not mind. Then there is no 
difficulty about it. But they do not 
trust their cousins. Now if they do 
not choose to get their outside incomtJ 
mixed up with the income here, they 
have to pay 49 per cent. I say that 
they may not pay 49 per cent or 
super-tax. They can pay less. 

.·• 
Shrimati Tarkeshwari Si.Jiha: The 

non-residents will have to pay only 
on their :ndian income. 

Shri Morarji Desai: But they do 
not want to do that. They want to 
pay only at the rate which is avail
able at present. 

Shri J. T. Wadhwani: I think it 
will be reasonable if casual residence 
of that category is considered on the 
basis of non-residents, so far as taxa
tion is concerned-per cent or the 
total world income. But then the ques
tion is: what will be the position 
about the wealth tax? 

Shri 1\lorarji Desai: For non-resi
dents there is no wealth tax. 

Shri J. T. Wadhwani: It does affects 
those persons who become residents, 
because the definition is the same in 
the Wealth Tax Act also. 

Shri l\Iorarji Desai: You will have 
to pay wealth tax on whatever invest
ments you make in India. 

Shri Narendrabhai Nathwani: I was 
pursuing this point. Suppose this cate
gory is maintained, will you agree to 
the rate being applied which is now 
being applied to non-residents? _ 

Shri J. T. Wadhwani: That will be 
reasonable. 

Shri Narend.rabhai Nathwani: Be
cause it would not be the same thing 
as treating them as "on-residents". 
Though they become residents for 
that paticular year, for other purpose 
you enjoy this facility of treating 
them as "pot ordinarily resident". 

Shri J. T. Wadhwani: If the rate of 
non-residents is applied, ~t will be 
reasonable either 49 per cent or the 
rate on the total world income, 
whichever he chooses. 

Shri Morarji Desai: Then there is 
no third category. 

Shri Narendrabhai Nathwani: I am 
proceeding on the basis that the third 
category has to be maintained because 
they can maintain more contacts than 
it would be otherwise possible for 
them, because if they are willing to 
give up the concession at a reduced 
rate ........... . 

Shri Morarji Desai: It simplifies 
matters if you keep only two catego
ries atnd not the third category. 

Shri Narendrabhai Nathwani: Then 
what about wealth-tax and expendi
ture tax? 

Shri Morarji Desai: We do not 
make them residents at all. We treat 
them an the while as non-residents. 
Even if they come and stay here for 
five years, I am not going to consider 
them as residents. 

Shri Narendrabhai Nathwani: Then 
the definition of "resident" has to be 
changed. 

Shri l\Iorarji Desai: We will have· 
to consider what we can do. 

Shri Narendrabhai Nathwani: That 
definition will have to be lioeralised. 



You will have to consider in what 
way you would like it to be liberal
ised. 

Shri J. T. Wadhwani: That wt wm 
have to consider. Whoever is not 
ordinarily resident will be considered 
as non-resident so that they will be 
residents only if there is a pe:iod of 
180 days of stay during the previous 
years plus this year's stay. 

Shri Narendrabhai Nathwani: Pro
bably you are aware that the Income
tax Investigation Commission abolish
ed thais third category. At that time 
did your association make any repre
setntation? 

Shri J. T. Wadhwani: No. 

~ri Narendrabhai Nathwani: Did 
your association make any represen
tation t 0 the Taxation Enquiry Com
mission? 

Shri J. T. Wadhwani: No. At no 
stage has it appeared. 

Shri Narendrabhai Nathwani: Not 
even before the Tyagi Committee? 

Shri J. T. Wadhwani: No. 

Shri Narendrabhai Nathwani: So, 
your case has gooe by default? 

Shri J. T. Wadhwani: Yes. 

Shri Amjad Ali: They 
the earliest opportunity 
before this Committee. 

have taken 
of coming 

Shri Subbiah Amabalam: Suppose, 
you accept what Shri Nathwani says, 
that is, you accept to disclose the 
foreign income for the purpose of 
taxation at this rate, that means that 
this third category of resident not 
ordinarily resident would go. Then 
you would come under the category 
of non-residents. 

Shri J. T. Wadhwani: Yes. 

Shri Morarji Desai: Whenever they 
come and stay for 180 days, they will 
be considered as residents. That is 
their worry. How that is to be over
come is the question. They have not 
only to pay full tax but have also to 
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submit a return in that year. The in
come-tax authorities will not let them 
alone once that is made the law. 
Therefore we have got to provide for 
some stratagem whereby this does not 
happen. 

Shri Subbiah Amabalam: So the 
du;:ation of stay of residents has to be 
Iiberalised. 

Shri Narendrabhai Nathwani: We 
will have to confine it only to persons 
of Indian origin. 

Shri Morarji Desai: Will it be wise 
to put that in our law? Then the 
foreigners will have a grouse. 

Shri Narendrabhai Nathwani: There 
are millions of Indians ab:oad who 
still want to come to India. 

Shri V. T. Dehejia: They are a cate
gory of citizoos. They are Indian 
citizens. 

Shri Morarji Desai: Have they got 
Indian passports? 

Shri J. T. Wadhwani: In some cases 
they have British passports and in 
some cases -ndian passports. 

Sh.d V. T. Dehejia: Would there be 
a case of having neither, that is, 
neither a British no::- an Indian pass
port? 

Shri J. T. Wadhwani: I do not think · 
so. 

Shri Morarji Desai: Have all these 
who have settled elsewhere not got 
passports of that country? 

Shri J. T. Wadhwani: People have 
been coming and going off and on. 

Shri 1\'lorarji Desai: There are two 
C9.tegor:es of Indians abroad. One is 
of people who have taken the citizen
ship of the othe: country and who 
come here occasi01nally. Even if they 
come to India frequently, they are 
citizens of the other country. They 
h'lve no vote here. Then there are 
other category of people who are 
still nationals of this country but who 
largely stay outside the country. They 
come here only once in a while. Their 
families stay here or their families 



.:orne here from time to time. Those 
people have the intention of returning 
in the end. They do not want to be 
citizens of the other country. They 
maintain their voting rights here. 

Shri J. T. Wad:twani: Even if there 
are some class of people who have 
become citizens outside and are hav
ing BrWsh passports, why should we 
cut them off? 

Shri Morarji Desai: I do not want 
to cut anyb')dy off. I would like to 
accommodate them provided I can do 
it justifiably. 

Shri J. T. Wadhwani: There may 
be quite a number who may be hav
ing British passports and may be 
stay:r:1g in the Dominions. 

Shri lUorarji Desai: Because you 
are in the Commonwealth you may 
have a British passport . But here 
there is n:> question ·of having a British 
passport. Ind'ans do not get British 
passports just like that because we 
are a republic. 

Shri J. T. Wadhwani: Suppose in 
1947 they remained outside and had. a. 
British passport. That has continued: 

Shri l\lorarji Desai: That has con
tinued, but a passport will not be a 
relevant thing. 

Shri J. T. Wadhwani: Suppose you 
define Indian origin and try to make 
a distinction. Then a practical diffi
culty m3y come in the way. 

Sh:-i V. T. Dehejia: They will havf' 
to be treated at pa~ with other non
residents. 

Siri J. T. Wadhwani: Yes, provided 
those concessions are given. 

Shri Morarji Desai: Anyway, we 
are not going to decide it just now. 
We have got to consider this very 
carefully. We are now considering 
the various possibilities and alterna
tives so that it will be easier for us 
to dec:de. It is not that we a':'e decid
ing anything today. I only wa:1t to 
know the minimum that will satisfy 
you. I do not want to hurt you in any 
way. After all. what do I gain by 
hurting you? 
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Shri J. T. Wadhwani: Then there 
may be another class of people name
ly, foreigners who come here for giv
ing _collaboration. Suppose, a man is 
a Director here and he remains here 
for one year. Then he will be consi
dered as an ordinarily resident. Under 
the Bill he will be liable to pay in
come tax on his income outside India 
and wealth tax on his wealth outside 
India. Poss•ibly, it may deter the 
foreigners from coming, 

Shri Morarji Desai: About that you 
need not bother. 

Shri J. T. Wadhwani: I am only 
bringing i1 to your notice. 

Shri Morarji Desai: We will give 
them special concessions if we re
quire them. If we do not require 
them, let them go away. Why are you 
anxious about the foreigners? 

Shri J. T. Wadhwani: So •many peo
ple are going in for collaboration 
from Germany. Japan etc. 

Shrimati Tarkeshwari Sinha: For 
foreigners six months' leave is allow
ed. 

Shri J. T. Wadhwani: That is only 
for technicians. Suppose, a man who 
comes here• as an executive d1rectC\!'. 
He is not a technician. 

Sirimati Tarkeshwari Sinha: We 
have given them that facility in case 
they are also technicians. 

Shri J. T. Wadhwani: If a man 
comes only for one year, he will have 
to submit a return of foreign income 
even if he has no income in India 
Anyway, I only wanted to bring it to 
your notice. 

Shri H. M. '.fhadhani: There is 
another point. That also is applicable 
to non-residents. Under section 17 of 
the present Act a non-resident, when 
he first becomes assessable in L"ldia, 
has got the option to pay at 49 per 
cent, that is, the maximum rate, or at 
the rate which applies to his total. 
world income. But in practice we 
have seen some difficulties. Therr are 
so many people, ladies and others, who 



come here and make little investments 
out of their remittances. They deposit 
money in a bank or with some friend, 
or. they buy a little flat or a little 
movable property and let it out on 
rent. At that time they are not con
scious sometimes of all those pro
VlSlons. When one comes back after 
five years one comes to know that 
there is income-tax liability. Then 
he files a return as also a declaration. 
But that declaration cannot be applied 
to the past five years. It is applicable 
~mly to the year in which it is made 
and unfortunately th~ Income-tax 
Officer, even the Assistant Commis
sioner, has no power to condone that 
delay and make it applicable right 
from the first year onwards. So, they 
have got to file a a:evision petition be
fore the Commissioner of Income-tax 
for making it applicable to all the 
;previous years. For that we have 
made a submission so that when such 
a person is first assessed as a non
resident this difficulty will be obviated 
and he can make a choice whenever 
he is assessed for the first time. This 
should be applicable to all the years 
in which he is assessable as a non
resident. 

Shri Morarji Desai: That means he 
has not paid income-tax for those five 
years. 

Shri B. M. Thadhani: Some people 
do not know much about the law. 

Shri V. T. Dehejia: How will you 
provide anything in the law which 
will apply to those who do not know 
the law? 

Shri B. M. Thadhani: He has got a 
small income here. But, he is outside 
India and has not paid the income
tax. He comes here after five years. 

- Shri V. T. Dehejia: He can send a 
return from the foreign country. 

Sbri B. M. Thadhani: He has the 
option to exercise. He exercises .the 
option after five years when he comes 
here. 

Shri ·J. T. Wadhwani: Supposing he 
h~s an income of, say, one thnusand 
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rupees, he is liable to be assessed 
under the law as a non-resident. 

Shri Morarji Desai: Then, he must 
pay. 

S::.ri J. T. Wadhwani: The question 
is: he has to exercise the option. He 
has either to pay at the rate of 49 per 
cent or exercise the option. 

Shri Morarji Desai: Let him exercise 
the option during the very first year. 

Shri J. T. Wadhwani: He is out of 
India for five years. He does not know 
much about the law. 

Shri Morarji Desai: Let them apply 
their minds. As soon as this Bill was 
published, you applied your mind. 

Shri J. T. Wadhwani: Those pro
visions are there in the existing Act 
itself. These difficulties have arisen. 

Shrimati Tarkeshwari Sinha: Why 
should the Government lose anything? 

Shri V. T. Dehejia: Let them exer
cise the option at that time. 

Shri J. T. Wadhwani: Under the 
law, the option has to be exercised 
within three months of the close of the 
year. 

Shri Morarji Desai: Anyhow, this 
will be considered. 

Shri V. T. Dehejia: Once you pro
vide it in the law that the option can 
be exercised at the end of five years or 
at any period, that will be taken ad
van.tage of by multi-millionares. In 
the name of ignorant people, if this 
concession is provided in the law, the 
multi-millionaires will manipulate 
their incomes. 

Shri J. T. Wadhwani: Why should 
it be presumed that there will be mani
pulations in the incomes? The ques
tion is whether the option is to be 
exercised within three months of the 
close of the year, or after two years. 

Shrimati Tarkeshwari Sinha: They 
will exercise their option only when 
it suits them. 



Shri J. T. Wadhwani: If and when 
the option is exercised, it is applicable 
always. That we do not mind. 

Shrimati Tarkeshwari Shilla: For 
five years they did not file the returns. 
Th'i'y will file the returns when it 
suits them. 

Shri J. T. Wadhwani: A man having 
a large income will not take that risk 
of non-filing the returns. If they 
are caught, they will be penalised. 

Shri 1\lorarji Desai: That is only if 
they are found. 

Shri J. T. Wadhwani: That is appli
cable to all. The question is: if there 
are genuine cases, they may be sym
pathetically considered. 

Shri Morarji Desai: We will con
sider that. 

Shri J. T. Wadhwani: This only 
covers persons having small incomes 
in India. It would not benefit others. 
You can say: persons having incomes 
be.ow the taxable limit of, f>a;f, 
Rs. 3000 can exercise option at i.ny 
time. That is all. 

.Shri C. D. Pande: Mr. Chairman, 
this :;uggestion is reasonable one. 
Suppose a lady member of the family 
does not know much about the law. 
He does not know the income abroad. 
Now, the man comes after five years . 
and then within a months or two he 
files the returns. Till that time, the 
non-filing of the return by this lady 
herre should be condoned provided 
they file the returns. 

Shri 1\lorarji Desai: We will consider 
that. Then non-resident has to pay 
income tax on every pie that he earns 
here. Even the lady, a member of the 
family, has to pay income tax if she is 
a non-resident. If she is a resident, 
then she has not to pay any income 
tax upto a limit of Rs. 2000. In that 
case the question does not arise. 

S:J.ri C. D. Pande: Wha~ happens to 
a lady whose husband has gone out? 
She is here; she does not know here 
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husband's income. She is earning an 
income of Rs. 1000 a year here. Will 
she file a return? 

Shri Morarji Desai: She should not. 
Even after five years, she should not 
do it. 

Shri C. D. Pande: After five years, 
when her husband returns, this income 
will be taxable. 

Shri Morarji Desai: Yes, That is a 
different thing. We will consider this 
problem. 

Shri H. M. Thadhani: There is one 
point more. Under the present Bill, 
when the karta of a joint family is not 
here, the .return of income can be sig
ned by any attorney on his behalf. 
That provision has been made in the 
Bill. That is perfectly all right. Simi
larly, we suggest that the f-orms of 
appeal or registration application 
forms also could be signed by an at
torney in the absence of the karta of 
joint family or an assessee. 

Shri 1\lorarji Desai: That is all 
right. That could be done. 

Shri Amjad Ali: I want to put only 
one question. You say, ''mentally in
capable of attending the affairs". That 
means, insane or half-sane. What is 
the category that you mean thereby? 

Shri J. T. Wadhwani: This is provid
ed in the Bill. The Bill provides that 
in the case of a person who is either 
out of India or is insane his attorney 
can sign the return. We want that 
this should be extended to registration 
application forms and appeal forms 
and all that. 

Shri Amjad Ali: Would that be 
acceptable in the case of an insane 
person? 

Shri J. T. Wadhwani: They have 
made the provision in the Bill itself. 
I think, if an insane person earns lilil 
income, he should himself submit a 
return. 

Shri V. V. Chari: Then the guardian 
of the insane person comes in. 

The witne$ses then withdrew. 



. I. INDIAN CHAMBER OF CoMMERCE, 

CALCUTTA 

Spokesmen: 

1. Shri B. P. Khaitan 

2. Shri R. Singhi 

3. Shri A. L. Goenka 

4. Shri S. K. Ayyer 

5. Shri B. Kalyanasundaram 

(Witnesses were called in and they 
took their seats) 

Shri C. D. Pande: On a point of 
information, Sir. The gentlemen who 
have come here to tender evidence on 
behalf of the Chamber must have con
sulted their colleauges and others be
fore coming here. Suppose they divulge 
what happens here? 

Chairman: That assurance has al
ready been given. Now, you may pro
ceed. 

Shri B. P. Khaitan: So far as our 
memorandum is concerned, we had to 
rush through, but still we have tried 
our best 'to offer as many suggestions 
as possible in the short time at our 
disposal. 

Chairman: Your memorandum has 
been studied by us. You can either 
elaborate an;y points contained there 
in or if you like, add anything to it. 

Shri B. P. Khaitan: We had very 
Uttle time to prepare our memo
randum .... 

Shri Morarji Desai: Your memo
randum has 56 pages, How could you 
then say that you had not enough 
time to prepare it. 

Shri B. P. Khaitan: We have a large 
number of members to be consulted. 
After all the object of making sug-
1,est· ons is to remove drafting lacuna 
• urd things like that which it is not 
possible to do within the short time 
at our disposal. Of course, you will all 
apply your mind and try to remove the 
draft ins: lacuna. We have tried to do 
our be~ Some points have occurred 
to u~ after We have submitted our 
memorandum ~nd on some we have 
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not been able t:lf lay as much emph:1sis 
as we would like them to be empha
sized. There are some points which we 
feel should have been included i:1 
our memorandum, but were not in
cluded. 

Chairman: First you may begin 
with your memorandum. After you 
finish that, you can deal with the rest 
of the points. 

Shri B. P. Khaitan: So far as the 
memorandum is concerned, I would 
like to lay emphasis on the provisions 
dealing with charitable trusts. 

Shri Narendrab.:..ai Nathwani: Please 
refer to the page. 

Shri B. P. Khaitan: I am now talk
ing in general terms. 

Chairman: Still you might quote 
the pages. 

Shri B. P. Khaitan: These are my 
introductory observat:ons. This won't 
take more than five minutes. After 
that I will refer to specific points with 
referecne to pages. 

Chairman: It will be much better 
if you begin with your memorandum. 
After that you can raise oth.er points. 

Shri B. P. Khaitan: In the introduc
tory part of our memorandum, that 
is on page 1, we have tried to focus 
abtention to some of the far-reaching 
provisions which have been made in 
the Bill. One of them relates to the 
liability of directors and shareholders 
of private companies with regard to 
taxes. In the case of a private com
pany, under certain circumstances, it 
has been provided that a director can 
-be held liable to an unlimited extent 
for the tax liability of the company . 
Similariy the Bill provides that share
holders having molit than 10 per cent 
shares in a private compan may be 
liable personally to pay the taxes of· 
the company. 

Shri Morarji Desai: It is one provl
!'hm. 



Shri B. P. Khalfan: There are two 
provisions. One is that the director 
of a private company is personally 
li-able. The other is t.'I-J.at the share
holder, if he is holding more than 10 
per cent shares, is personally liable. 

Shri IUorarji Desai: But he is not 
liable if he is holding less than 10 per 
cent shares. 

Shri B. P. Kaitan: No. But there 
are two provisions. 

Shri I\lorarji D -sai: Generally they 
coincide. 

Shri B. P. Khaitan: A director may 
hG!d only nominal shares. 

Shri 1\lorarji Desai: Not in a pri
vate limited company. In a private 
limited company there are only a few 
sharers: a private limited company is 
only for the managing directors and 
people like that. 

Shri B. P. Khaitan: There may be 
directors holding substantial shares 
a11rl there may be directors holding 
only a few shares. Here you liay 
'directors'. I know of many cases 
where the directors are hold:ng only 
a few !:'hares. 

Shri 1\lorarji Desai: In public limit
ed companies. 

Shri B. P. Khaitan: Also in private 
limited companies. 

Shri 1\lorarji Desai: 
be directors then. 

Let them not 

Shri B. P. Khaitan: The private 
limited company has its own separate 
legal entity and we should not be 
debarred from having professional and 
other directors. 

.Sh.ti B. P. Khaitan: You could con
sider in the case of misfeasance or 
other dereliction of duty. But, other
wise, why should shareholders and 
directors be liable-unless there has 
been an act of misfeasance or any 
specific acts for which personal liabi
lity could be attracted? To attract 
the liability as a matter of course, 
simply because a person is a director 
or a shareholder, is, I thing, a very 
far-reaching provision. 

Chairman: Prima facie the liabili
ty has to be there. 

Shri 8. P. Khaitan: Our case is that 
it should not be there. Since it has 
come from the hon. the Finance Minis
ter that the liability should be there, 
I say that in that case certain safe
guards should be provided, namely, 
that it should be there only when 
there is an act of misfeasance or a 
dereliction of duty, that is, some 
dishonesty should be there and not 
in every case as a matter of course. 

Shri Narendrabhai Nathwani: Can 
you illustrate the kind of case in 
which, though a private limited com
pany makes profits, still a director is 
not able to arrange for payment of 
the Income-tax? 

Shri Radhes.'J.yam Ramkumar 
Morarka: The position will be known 
only when the company goes into 
liquidation; so there is no quest:on of 
making profit or loss. 

Shri Narendrabhai Nathwani: I am 
speaking of a company which has 
already made profits, still it has not 
been able to pay the tax due from it 

Shri B. P. Khaitan: If it has made 
profits and if it does not pay tax, it 
means that the funds have been, 

Shri 1\lorarji Desai: We want to either by some act of misfeasance or 
deter people from being lightly direc- otherwise . . . 
tors of anything. They must be res- -
ponsible for what they are doing. Shri Morarji Desai: . . . em-

bezzled. 
Shri B. P. Khaitan: This is the view 

which we would like to express 

Shri 1\lorarji Desai: This 1s the rea
son why it has been put iike that. 

Shri B. P. Khaitan: And therefore 
the directors or shareholders who are 
guilty of misfeasance should be held 
liable. 



Shri Morarji Desai: All the mem
bers are guilty, because they have 
not taken care to see that the embez
zlement does not take place. 

Shri B. P. Khaitan: Sometimes it 
may not be be possible for a director 
or a shareholder, and therefore such 
a sweeping provision should not be 
there. 

Shri Morarji Desai: It is not a 
sweeping provision. 

Shri B. P. Khaitan: That is a matter 
of view, Sir. 

Shri Morarji Desai: Why do you 
want to save crooks? 

Shri C. D. Pande: The number of 
shareholders in a private company is 
limited to forty-nine-it is not more 
than fifty. So any shareholder who is 
not a director should not be held res
ponsible for any non-payment of tax 
tf his share is negligible. For ins
tance, every shareholder is not a 
managing director. 

Shri Morarji Desai: Every share
holder is not liable; a shareholder is 
liable only if he holds more than 10 
per cent. A director is held liable 
because he is in a key position. 

Shri C. D. Pande: Some of the 
directors are sleeping. 

Shri Morarji Desai: Let there be no 
sleeping directors in future. 

Shri C. D. Pande: The mere fact 
that one is a director should not make 
him responsible for the non-payment 
of the tax or the non-observance of 
the rules by the company. 

Shri Narendrabhai Nathwani: In a 
private limited company it is not so. 
It is a kind of partnership, where the 
director happens to be in the position 
of a partner. 

Shri Morarji Desai: When the 
clause comes we will consider it. 

Shri Narendrabhai Nathwani: The 
shareholders are his wife and children 
generally. 
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Shri B. P. Khaitan: If it is a part
nership it is a different matter. Other
wise, there may be extenuating cir
cumstances both as regards share
holders ~nd directors, and some pro
tection should be there. 

Shri Morarji Desai: Are you taking 
up your memorandUm page by page? 

Shri B. P. Khaitan: I understood 
that to be the wish of the Members, 
and so I am proceeding like that. 

Shri C. D. Pande: In fact we have 
discussed a large number of points 
yesterday. So when we come to the 
points we will say that "this has been 
discussed and has not been conced
ed". So you may put forward the 
most important and salient . points 
which you want to place before the 
Committee. 

Shri Morarji Desai: May I make a 
little correction to that statement? 
We have not conceded anything, we 
have only conceded consideration. 

Shri K. R. Achar: Some you have 
conceded. 

Shri C. D. Pande: For example, 
charity. 

Shri Morarji Desai: I am afraid it is 
not so; we have only left a favour
able impression. How can we con
cede? 

Shri B. P. Khaitan: And you may 
get rid of the concession on the floor 
of Parliament. We do not know what 
the last thinking will be. 

Shri Morarji Desai: When we consi
der clause by clause in the Select 
Committee, then only we can come to 
a conclusion. Here we can only say 
that "this will be considered". We 
leave an impression on your mind that 
there is likely to be a favourable con
sideration or you have an impression 
that it is likely to be rejected. These 
are the only two impressions we want 
to make. 

Shri B. P. Khaitan: Dealing with the 
company group of clauses, at page 2 
of our memorandum we have invited 
your atten.tion to the carry-forward 



of losses by companies. Clause 79 
provides that if there has been a 
change of 51 per cent of the share
holders, then the benefits of the carry
forward of losses will not be allowed. 
Possibly this provision has been made 
having regard to certain block of 
shares undergoing change of hands. 
There, this change of shareholdings 
may be due, apart from the circum
stance of sale of block shares, to 
death in the family or to partition or 
to other natural causes also. 

Shri Morarji Desai: We have there
fore said only fifty per cent, not all 
the shareholders. 

Shri B. P. Khaitan: 
shareholder is holding 
shares. 

Suppose one 
51 per cent 

Shri Morarji Desai: The others 
should not get the benefit. 

Shri B. P. Khaitan: And his heirs 
are the succeeding shareholders. 

Shri Morarji Desai: The shares will 
be considered the same. Are you dis
tinguishing between original sh~re

holders and succeeding shareholders? 

Shri V. V. Chari: It is a case of the 
assessment of the company itself. And 
when it is liquidated, you can take it 
by that time that there is no interest 
of the small shareholders of the com
pany. 

Shri Morarji Desai: This is about 
clause 79. Supposing some share
holders are there and their heirs have 
come in? 

Shri V. V. Chari: In a case where 
one of the share-holders dies and his 
place is taken by his legal representa
tive, that situation will have to be 
taken care of. 

Shri B. P. Khaitan: That is what I 
am suggesting. 

Shri Morarji Desai: There is a case 
of inheritance. 

Shri B. P, Khaitan: Inheritance or 
partition, I would like to add. 
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Shri 1\lorarji Desai: It is the same 
thing. 

Shri V. T. Dehejia: That is, by de
volution by the law of inheritance. 

Shri B. P. Khaitan: Partition in the 
case of joint family shares or devolu
tion of interest by death. 

I am taking the company group of 
clauses first. In the same page, you 
will find, we have referred to clause 
178. 

Shri Radheshyam Ramkumar Mor
arka: Before you go to the next clause, 
I wouid like to seek a clarification 
about ·clause 79. Clause 79 would 
be applicable not only to private 
companies, but companies in which 
the public is also not substantially 
interested, that is Section 23A com
panies. The definition in the propos
ed Bill is, if the management of any 
company is in the hands of five or less 
persons, it would be considered to be 
a company in which the public is not 
substantially interested. Most of the 
companies the management of which 
is in the hands of five l)t' less persons 
would come under clau<;~ 79. If they 
come under clause 79 ~~nd if 51 per 
cent of the shares of the company 
changes hands for any reason whatso
ever, the right of set off or carry for
ward of losses of such companies is 
taken away. In other words, if a ma
jority of the shares changes hands, 49 
per cent of the shares would stand to 
lose. They would suffer. Why? In 
what way is this justifiable? You 
have given the example of a private 
company. I can understand that. 
There is the case of companies in 
which the public is not substantially 
interested. 

Shri Morarji Desai: How is it? Al
most all companies are in the hands 
of five or less persons. That defini
tion will have to be changed. 

Shri V. V. Chari: This is in accord
ance with the Tyagi Committee Re
port. This is also in consonance with 
the practice in Australia. 



Shri B. P. Khaitan: We have taken 
this point in page 35 of our memo. 
About clause 178, it prohibits the 
liquidator from making any pay11J.ent 
out of the funds in his hands until the 
taxes have been paid. No safeguard 
has been provided with regard to se
cured interests. I do not think that is 
the intention. 

Shri Morarji Desai: Tax is more 
secure than secured creditors. 

Shri B. P. Khaitan: That cannot be 
so. That principle, I hope you will 
not introduce. 

Shri Morarji Desai: Why not? 

Shri B. P. Khaitan: Somebody has 
lent money to the company on the 
mortgage of the assets of the com
"pany. Debentures have ·been issued. 
Banks have advanced moneys. If tax 
which becomes due afterwards is to 
have priority over secured interests, 
that would be a dangerous position. 

Shri Morarji Desai: I do not think 
so. Government dues have priority. 

Chairman: Government dues have 
pr:ority always. 

Shri B. P. Khaitan: Under the Pub
lic Demands Recovery Act, once you 
have taken a certificate, a charge is 
effected. It is subject to prior charg
e3. I hope hon. Members will consider 
it very seriously. Otherw:se, trading 
will become impossible. No banks 
would then be safe. · 

Shri Morarji Desai: Why should 
the tax be such a large amount pend
ing in arrears? I do not mind if it 
dampens them. Government dues 
have to be safeguarded. This is the 
first charge. It should be known to 
all lenders. 

Shri B. P. Khaitan: Take the Indus
trial Credit institutions advancing 
crores of rupees to industrialists. 

Shri Morarji Desai: This happens 
when they go into liquidation. 

Shri B. P. Khaitan: I am also talk
ing of liquidation. No bank lends to 
one who goes into liquidation. I ad-
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vance moneys. After five years, the 
company goes in to liquidation. The 
tax will be paid in priority. 

Shri Chari: There is a mistake. They 
are staying distribution of the proceed 
of the liquidation until this is settled. 
The existing rights of secured credi
tors is not disturbed. 

Shri Morarji Desai: It means, he 
cannot pay. 

Shri V. V. Chari: He is prevented 
from parting with the assets until the 
assessment is known. The existing 
secured rights are not affected. 

Shri Morarji Desai: If it has no 
prior claim, why should others not 
be paid? 

Shri V. V. Chari: Suppose we get a 
notice of liquidation. Notice is sent 
to the liquidator that till he hears 
from the Income-tax department, he 
should not part with the assets. Im
mediately, some estimated amount is 
claimed and he is told, to this ex
tent, you do not part with the assets, 
the balance may be given. 

Shri B. P. Khaitan: Tax has the 
first priority. Outside liquidation pro
ceedings, I agree, the secured credi
tor is not postponed. Suppose a secur
ed creditor does not realise his secu
rity outside liquidation proceedings, 
this clause takes away his right to be 
paid. 

Shri V. V. Chari: This applies only 
in the case of liquidation. 

Shri C. D. Pande: Does it apply only 
in the case of liquidation or also in 
the case of change of hands of 
management? For example, the B.I C. 
wa.> under a certain management at 
one time. Later on, it changed hand3. 
Suppose 51 per cent of the people are 
not the same as they were in the pre
vious company. Will this new com
pany totally deny all the obligations 
of the old. company? 

Shri V. V. Chari: That does not arise 
out of this clause. This clause relates 
to liquidation only. 



Shri C. D. Pande: Are you satisfied 
that it applies only to liquidation? 

Shri B. P. Khaitan: This applies only 
to liquidation. 

Shri Morarji Desai: How long do 
you propose to take? 

Shri B. P, Khaitan: I am entirely 
in your hands. I can emphasise on 
some important provisions. 

Shri Morarji Desai: I hope you will 
finish by 12.30. 

Shri B. P. Khaitan: That should be 
more than enough, 

Shri Radheshyam Ramkumar 
Morarka: Kindly see clause 178(3). 

Shri Narendrabhai Nathwani: It 
creates indirectly a charge, 

Shri V. V. Chari: This relates to 
freezing of assets. 

Shrimati Tarkeshwari Sinha: If.e 
cannot disburse the amount. 1 
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Shri Morarji Desai: What is the in
tention of holding this up? If it has 
no priority of charge, why hold up 
the secured cred'tors? We should pro
vide a tim:-limit. You cannot go on 
indefinitely assessing the whole thing. 
This clause will have to be gone into 
more carefully. Better provide a pre
cise thing. 

Shri N.arendrabhai Nathwani: That 
i3 the point. 

Shri B. P. K)1aitan: It is a funda
mental principle. 

Shri Morarji Desai: We will con
sider it. 

Shri B. P. Khaitan: The next point 
concerns the group of clauses corres
ponding to section 34 of the pre~ent 
Act, where a per!od of four years 
is provided in case of bona fide omis
sions .... 

Shri Morarji Desai: You will agree 
that this is an improvement on the 
present position. 

'15 

Shri B, P. Khaitan: So far as the 
proposed Bill is concerned, certain 
provisions are an improvement. 

Shri Morarji Desai: I am talking of 
this particular provision. This matter 
was discussed with the Indian Mer
chants' Chamber yesterday. We have 
agreed to consider that. 

Shri B. P. Khaitan: We would like 
to draw your attention to the fact 
that even under the 'present Act you 
do not go beyond 1939. 

Shri Morarji Desai: Now it is 16 
years only, 

Shri V. T. Dehejia: 16 years and 
beyond when in any year .... 

Shri Morarji Desai: We ought to 
put a stop to going on indefinitely. 
We should put a limit to it. The de
partment people are not the only 
honest people in the world. We shall 
put a limit on it. 

Shri B. P. Khaitan: The Tyagi Com
m'ttee had suggested that the asses
r.ee should be given an opportunity of 
showing cause against notice under 
certain circumstances. 

Shri Morarji Desai: It is said to be 
en 'revenue' consideration. I do not 
know what is the meaning of that. I 
do not think this sort of autocratic 
power in the hands of the department 
is req_uired. We must give notice to 
explain why it should not be done. 
That we must provide. We will con
sider that. 

Shri B. P. Khaitan: The next point 
is dealt with in page 5 of our memo
randum. Preference bonus shares 
have been subjected to tax, but not 
the ordinary bonus shares. 

Shri Morarji Desai: That is because 
in the other case they are not entitled 
to anything more than 1nterest. When 
preference shares get this advantage, 
they are bound to be taxed. It is a 
very simple proposition. 

Shri B. P. Khaitan: A safeguard 
may be provided. I do -m5t think it 
is intended that bonus shares should 



be taxed on realisation. For example, 
take the definition of 'dividend'. If I 
redeem preference shares, I get money 
from the company. Redeemable pre
ference shares are taxed at the time 
Of issue. At the same time, when I 
get money from the company in 
redeeming preference shares, that 
will be a dividend in my hands. 

Shri Morarji Desai: His point is 
that there should not be double taxa
tion. That will be taken care of. 

Shri B. P. Khaitan: Towards the 
end of page 5 of our memorandum, we 
have referred to carry-forward of 
losses. 

Shri Morarji Desai: Why should 
they be carried forward indefinitely? 
This is the worst loophole left. It can
not be done. 

rShri B. P. Khaitan: Then I come to 
clause 2(18). If in a particular com
pany 5 or less persons who are rela
tives hold shares, that has been laid 
down as the test for it being a com
pany in which the public are not sub
stantially interested, even though- the 
relatives may be living separately and 
may be on very inimical terms. In 
my submission, some safeguard should 
be provided, where if it is shown that 
the relations in question are really 
separate, they should be treated as 
independent units and not as one unit 
for the purpose of substantial interest. 

Shri Morarji Desai: Simply because 
they are relatives, you cannot club 
them together. We should find out a 
&riterion. We should not lump them 
at the cost of everybody. 

Shri V. V. Chari: The companies 
Act goes much further. 

Shri Radheshyam Ramkumar 
Morarka: That is only for regulation 
and management. Here it is taxation 
law. 

Shri Morarji Desai: We will have to 
consider it, The point of the 'witness is 
that if 50 per cent voting power is 
held by 5 or less persons and if those . 
people are relatives-any one of them 
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-they will be considered as one per
son; he says that is not fair. I am 
inclined to agree with it. We will have 
to consider 'it. 

Shri B. P. Khaitan: Then I come 
to page 8 of our memorandum-dause 
2(22) of the Bill. Dealig with pref. 
shares, I have already emphasised 
this point. 

Shri Morarji Desai: That is about 
.bonus preference shares which have 
been taxed at the time of issue not 
being subjected to tax again. That 
will be clarified. 

Shri B. P. Khaitan: In this you 
have abolished the category of "not 
crdinarily resident". 

Shri Morarji Desai: That we are 
considering. There are special repre
sentations, and we are considering it, 
but it is considered only from the 
point of view of Indian nationals or 
nationals of Indian origin, not foreig
ners. Foreigners will be taken care 
of separately. 

Shri V. V. Chari: It will have to 
cover foreigners also. 

Shri Morarji Desai: We will have 
to give the concession to everybody in 
that case. We will have to see. 

Shrl B. P. Khaitan: Coming to 
Clause 10, I would request that tax
free salaries paid to foreign techni
cians may be exempted from the 
operation of section- 200 of the Com
panies Act. It is only a suggestion 
that it should be on the lines of the 
Finance Act. 

Shri V. V. Chari: The Bill was in
troduced earlier than the passing of 
the Finance Act. So, whatever is 
there in the Finance Act will be in
corporated here. 

Shri B. P. Khaitan: In Clause 10, 
you have extended the period to five 
years. But power should be reserved 
for the CBR, in fitting cases, to ex
tend it further. 

Shri 1\lorarji Desai: I do not want 
any such power. The exercise of it 
becomes very difficult. 



Shrl B. P. Khaitan: Clauses 11 to 13 
relate to charitable trusts. Provision 
has been made that at least 75 per cent 
of the income must -be spent in the 
year in which the income has been 
earned. Suppose a trust has all its 
investments in Government securities 
or preference shares, and the dividend 
is received on the last day of the 
financial year. The entire income is 
deemed to be the income of that year. 

Shri 1\lorarji Desai: Why should it 
. be received on the last day? 

Shri B. P. Khaitan: Suppose my 
financial year is 31st March, and the 
annual meeting of the company is 
held on 29th March. 

Shri 1\lorarji Desai: You better hold 
it early. 

Shri B. P. Khaitan: I am only a 
shareholder in the company. It is not 
in my power to hold the meeting of 
the company earlier. 

Shri 1\lorarji Desai: When they 
declare a dividend, take it a day aftet·' 
the year is over. Then it will be in 
the next year. It is for you to draw 
the dividend, it is not sent to you by 
check. Even if it is sent by cheque, 
you need not draw it. If it is received 
in the last few days, you see that you 
draw it in the next year. This argu
rnent does not hold good. 

Shri V. V. Chari: You say you re
ceive it on the last day of the financial 
year and therefore you cannot spend 
it on that day, but corre3pondingly on 
the previous 31st March, you would 
have received an equivalent amount 
which would have gone into the pre
viow ear's income and still you have 
spent it this year. 

Shri 1\lorarji Desai: Why receive 
it on 31st March? Receive it on 1st 
April. 

Shri V. V. Chari: It is the same 
thing. 

Slui 1\lorarji Desai: If it is received 
on 31st March, the previous year also, 
it will be included in the previous 
year, and there your 25 per cent. will 

operate. Therefore, for not allowing 
the 25 per cent. to operate, youreceive 
it On 1st April. What prevents you 
from doing it on 1st April. 

Sbri B. P. Khaitan: May I draw 
your attention to clause 8 of the Bill, 
which reads: 

"For the purposes of inclusion 
in the total income of an assessee, 
any dividend declared· by a com
pany or distributed or paid by it 
within the meaning of sub-clause 
(a) or sub-clause (b) or sub
clause '(c) or sub-clause (cl) or 
sub-clau,se (e) of clause 22 of 
section 2· shall be deemed to be 
the income of the previous year in 
which it is so declared, di5tributed 
or paid, as the case may be," 
The expression "declared, distri

buted or paid" has been held by the 
High Courts to mean the date of the 
declaration. Therefore; it will be 
treated as income of that year. 

Shrl Morarji Desai: Then, I think 
we will have to clarify it. 

Shri C. D. Pande: How is it possible 
for a company or a charitable trust to 
spend the money in the year in which 
it has been earned, because the 
Pccounts are not ready, and they will 
not know whether there is profit or 
not till the meeting is held in the 
following year. What we can say is 75 
per cent. of the income must be spent 
in the year in which the dividend has 
been declared, rather than in the year 
in which it has been earned. 

Shri 1\lorarji Desai: Then, how do 
we frame our budgets? The mistake 
is not on 25 per cent, but in your 
estimates. ! 

Shrl C. D. Pande: Supposing till 
31st March, you have no knowledge or 
idea whether there is any profit to 
accrue or not. 

Shri 1\lorarji Desai: Why 
you not have any knowledge? 
will have an estimate of it. 

should 
You· 

Shri C. D. Pande: There is no harm 
in saying "in the year in which the 
dividend has been received". 



Shri Morarji Desai: We are trying 
to see if we can clarify it. 

Shri B. P. Khaitan: The same ob
jection applies to in.tere;;t on securi
ties. 

Shri Morarji Desai: But the interest 
on securities is received in time, that 
does not depend on any declaration. 
:rhey are prescribed rates, they are 
not rates which are not known. 

Shri B. P. Khaitan: I am told by 
my colleague that similar provision 
exists with regard to interest on 
securities also. 

Shri Morarji Desai: That we will 
consider. 

Sh;:i R. P. Khaitan: There may be 
some endowments for schools or hos
pitals or other charitable institutions. 

Shri Morarji Desai: The intention 
should be declared and they should 
say that they want to accumulate 
this for so many years for this pur
pose. In those cases we will see 
what could be done. The amount will 
also have to be spent on that. Let 
there be a commitmer.t. 

Shri Radheshyam Ramkumar 
Morark:t: Suppose one charitable trust 
gives a donation to another charitable 
trust, then in the hands of tlie receiv
ing trust that income would be free 
from tax and at the same time the 
trust giving donation would be deem
ed to have spent 75 p.c. of its income 
as envisaged by this Bill. The point 
is that the provision. as it stands in 
the Bill does not meet the require
m2nts or the intentions of the fram
ers. In the hands of the receiVmg 
trust it is not a taxable income. 

Shri V. T. Dehejia: If there be such 
a provision, a remedy could be found. 

Shri Morarji Desai: When we come 
to the clauses, we will see whether it 
requires any remedy and how it could 
be remedied. 

Shri B. P. Khaitan: 1 am coming to 
claus 12 of the Bill and I refer to 
page 1? of our memorandum. With 
regard to the business income, a dis
tinction has been made between busi
ness held as trust and business carried 
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0.1- in execu~ion of the primary object 
of the trust. So far as the first class 
or category of income is concerned, 
that is taKable but so far as the income 
from business in execution of the pri
mary object of the trust is concerned, 
it has been exempted. 

Shri Morarji Desai: That wiil be 
covered by the other ciause if that jg 

so. Why are you thinking of accumu
lating wealth personally and through 
these trusts? Why should anything be 
accumulated? 

Shri B. P. Khaitan: I am trying to 
bring out the lacuna. It is provided 
that the income from business must 
be wholly spent in the year of accrual 
of inccme. That is to say, you must 
be ab'e to estimate beforehand what 
the total income will be. Some pro
vision, say, 75 per cent. of the income 
or something like that can be there. 
You cannot estimate beforehand the 
entire income, cent per cent. The 
e;;timate may be on the basis of the 
previous year's income. 

Shri 1\'lorarji Desai: If it says that 
tl1e whole amount has to be spent, it 
will have to be clarified. We will see 
what could be done about this. If we 
say 75 per cent, perhaps there will be 
no difficulty about it. 

Silri B. P. Khaitaa: Clause 13 pro
vides that a relation however remote 
be may be can under no circumstances 
r.ave any benefit whatsoever. 

Shri 1\Iorarji Desai: On this ques
tion, there will be no ·compromise. 
No relation could profit by the trust. 
Otherwise, it is not a charitable trust. 
But remote relations are not debarred. 

Shri B. P. Khaitan: You can defi
ni~e relations to include any des
ce,1dant in the male line o.c female 
line. 

Shri Morarji Desai: The definition 
i> already there. But I think we have 
tl) widen this definition of"relation. As 
the clause stands at present, brother's 
son or sister's son can be given help. 
They should not be given. We will 
hve to restrict this further. Other
wise, they will go on giving to their 
relatives and it will not be·· ch&:-itable. 



Shri C. D. Pande: Suppose ~there is 
• trust of Rs. 2 or"3 lakhs. If a certain 
relation does some work in that trust 
and gets a salary of Rs. 100 or so, I do 
not think it is debarred. 

Sbri Morarji Desai: If he is a ser· 
-vant of the trust, that is a different 
'JD3lter. If he is doing some actual 
-work, he may be paid salary. We are 
'DOl debarring the engagement of ser
v.mts. I am saying abmlt relatives 
'being the beneficiaries of the trust. 

Shri Antjad Ali: In the Companies 
Act. there is a definition of relatives. 

Shri Morarji Desai: We will define 
the word separately for the purpose of 
'this BilL 

Sbri Amjad Ali: At page 11 of the 
momorandum, at the bottom, in the 
-explanation they have given, they 
bave said that property does not in
dude business. In the Bill also it 
C)CC'Urs in the last line. We have to 
~ider it. ""They have not amplified 
'their views about it. Should we not be 
-profited by their advice? There artt 
.several High Court rulings on this 
poinl In the existing law, it is some
thing different. 

Shri Morarji Desai: 
'lcidering it ourselves. 
'We will consider that. 

We are con
We have said 

Shri B. P. Khaitan: Then I come to 
dause 15. Clause 15 provides that 
loans or advances towards salary will 
be treated as income. 

Shri 1\lorarji Desai: Advance of 
salary; not loans. 

Sbri n. P. Khaitan: For example, 
1.hc social customs being what they 
:are if an employee applies for loans 
1or' marriage and other things, 

Sbri Morarji Desai: If it is loan 
-..·hich is given, it is deducted by in
stalment5. That is not included in this. 
-rhat will not be 'taxed. But if it is an 
advance of salary, then it will be 
:f:>xed. 

Shri C. D. Pande: May I put one 
f:ma1l question? For example, if a 

person in a certain firm takes a loan 
against his salary, what will be the 
position? After all, no company Is 
going to give a loan against anything 
else. 

Shri Morarji Desai: What is done 
is, loan is given on condition that he 
returns it from his salary. That is 
not advance of salary. 

Silri C. D. Pande: What is advan<:e 
of salary then? 

Shri Morarji Desai: II a person 
draws three months' salary in advance 
for a pa~:ticular purpose, it is not a 
loan. Lqans are taken either for 
marriage or for building a house or 
for buying a car and so on. These 
loans are distinct from advance of 
salary which may be given on trans
fer. These loans will not be taxed. 
What is taxed, is, the advance of salary 
for two months, for example, to which 
a Government servant is entitled to on 
his transfer elsewhere. If he draw9 
it, it will be considered for taxation 
in that year. 

Shri C. D. Pande: · After all, there 
is no other way of getting it back e'!(• 
cept by readjustment. 

Shri Morarji Desai: We can consider 
it. 

Shri Radheshyam Ramkumar 
Morarka: The clause says, "any ad
vance by way of loan. or otherwise." 
If it is loan, it presupposes repayment. 
Advance of salary does not presuppose 
repayment. When you say 'loan'. it 
implies that something is to be re
paid. 

Shrimati Tarkeshwari Sinha: Re
payment by adjustment only. 

Shri Radh~shyam Ramkumar 
l\lorarka: Then it is an advance·. You 
then say, "advance of salary." 

Shri Narendrabhai Nathwani: If 
the employee is just authorised by the 
employer to draw an advance of 
salary, will it be covered by loan? I 
submit not. What is the purpose 
then? 



Shri Morarji Desai: A person may 
draw an advance of salary-one year's 
salary is drawn-which is given to 
him by the employer, and then the 
person retires. Then, next year, he 
does not draw any salary. 

: Shri Narendrabhai Nathwani: He 
has received some amount by way of 
advance of salary, and he does not 
work in the next year. Then there is 
a liability to return it. 

Sbri Morarji Desai: He retires. 

Shri Narendrabhai Nathwani: That 
would create a liability. 

' Sbri Radheshyam Ramkumar 
'\forarka: J.f he retires, the amount 
will be adjusted. 

Shri Morarji Desai: We will con
sider this. But what the witness 
says is, income-tax ~s levied on 
salary due. The salary due is, for 
example, Rs. 1,000. That is deducted 
in instalments. That will not be 
liable to deduction for income-tax 
purposes. The salary due is Rs. 
1,000, and it is-- not minus instalment. 
According to the terms of this clause, 
it will be so. 

Shri V. T. Dehejia: He does not 
pay twice. That is clear. 

Shri P. C. Borooah: Does not an 
advance of loan have the same effect 
as salary advance? It will have to 
be paid back in any case. The 
difference is only in nomenclature. 

Shri Morarji Desai: Let us exa
mine it carefully when we come to 
the consideration stage. It is no use 
disposing of it just now. 

Shri B. P. Khaitan: Shri Morarka 
has drawn your attention to the 
language of clause 17 (1) (v) wherein 
the language used is: "any advance 
by way of loan or otherwise of 
salary;" 

Now, another item which requires 
your attention is in the same clause: 
it is sub-clause (3) of clause 17 deal
ing with. profits in lieu of salary. 
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Shri Morarji" Desai: Whatever is 
paid will come in profits. For exam
ple, if a donation is received for 
expenses, is that not part of the 
income. Even oeggars should pay 
income-tax if we can catch them! 

Shri B. P. Khaitan: The point which 
I wish to bring forward is that 
though the services of the man are 
terminated, when the employee is ill, 
he is given some money. This is 
done in the case of those who are in 
indigent circumstances. 

Shri Morarji Desai: You pay the 
doctor. Do not pay to the ex-em
ployee. 

Shri B. P. Khaitan: If you pay iD 
kind, that will not be treated as 
income. 

Shri Morarji Desai: Is this a new 
provision? No. Nothing has happened 
so far. 

Shri B. P. Khaitan: It is a new 
provision. After the termination of 
services or employment, any gratuity 
paid to the person is not taxable at 
present. After ten to 15 years. if 
some employee falls ill and payment 
is due to him . . . . 

Shri Morarji Desai: It is an old 
provision. Nothing has happened so• 
far. 

Shri B. P. Khaitan: It is a new 
provision. 

Shri C. D. Pande: I think there is 
a distinction between the govern
ment servant and the private emp
loyee in this matter. 

Shri Morarji Desai: That is being: 
considered. That requires very care
ful consideration. 

Shri C. D. Pande: There is differ
ence between a government employee 
and a private employee. Moreover. 
a government employee generally 
gets a pension, and also a gratuity 
at the time of retirement, after a long· 
period of service. Therefore, when 
anybody ge•s at the time of retire
ment, 15 months' salary as a maxi
mul'1 ~mount of gratuity, it is not an 
inordin~te amount: 



Shri Morarji Desai: Pension is 
liable to tax. 

Shri C. D. Pande: In the case of 
persons who are getting pension as 
well as gratuity? 

Sbri 1\lorarji Desai: Gratuity is 
part of pension. 

Shri 1\lorarji Desai: We will con
sider it when the section comes. This 
is not the time to consider it. Retire
ment benefits cannot be called capi
tal gains. Let us go to another clause 
now. 

Sbri B. P. Kbaitan: Clause 24-
page 14 of our memorandum-deals 
with the question of repairs. But 
business houses have to incur special 
expenses for depreciation and other 
purposes. So, the question arises 
whether· they are repairs. 

Shri 1\lorarji Desai: I do not think 
so. There is a law for business houses 
and if it covers depreciation allow
ance, it is all right. 

I .• 
Shri B. P. Khaitan: That should be 

treated as business expense. 

Shri l\lorarji Desai: I do not agree. 

Shri B. P. Kbaitan: Clause 27-
page 15 of our memorandum-requires 
some clarification. In sub-clause (i), 
after the words "for adequate consi
derat'on", the words 'or in connec
tion with an agreement to live apart" 
have been omitted. That should be 
corrected. 

Shri !\Iorarji Desai: That seem to 
be an omis.>ion. That will be set 
right. 

Shri B. P. Khaitan: Sub·clause (vi) 
says: 

"taxes levied by a local autho
rity in respect of any property 
shall be deemed to include ser
Yicc taxes levied by the local 
authority in respect of the pro
perty". 

In the case of jute and cott0n mills 
in Calcutta. a levy is paid for fire 
services. That has to be treated as 
business expense. 
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Sbri 1\lerarji Desai: I do not know 
how you want insurance to be· 
included in that. If fire service tax 
is levied by a local authority, that 
is included in this. 

Shri B. P. Khaitan: It is not levied 
by local authority. 

Shri 1\lorarji Desai: Municipality is 
a local authority. Who else can levy 
it? 

Shri B. P. Khaitan: Clause 33-
page f7 of our · memorandum-deals· 
with de-velopment rebate in the case 
of amalgamation of companies. It 
provides that the benefit will be 
given only if all the shareholders of 
the amalgamating companies become· 
shareholders of th~ amalgamated 
company. There m::>y b~ a small 
minority-4 or 5 per cent-who are 
dissentient shareholders. Sometimes 
one or two shareholders may not be 
traceable. So, the benefit should be. 
given if 90 per cent of the share
holders of the amalgamating com
panies become shareholders of the 
amalgamated company. 

Shri Morarji Desai: In the case of 
shareholders who are not traceable, 
it will be allowed. We will find out 
if that can be done, but I do not 
think that is necessary. 

Shri B. P. Khaitan: I come to 
clause 34-page 18 of our memoran
dum. The 75 per cent referred to 
in sub-clause (3) (a) is after all to 
be made by estimate. Sometimes we 
do not know what the assessed 
income will be, because it generally 
takes place after --two or three years. 
With all the expeditiousness which 
may be provided under the Act, 
there will be a time lag of two or 
three years. That should be provided 
for. 

Shri V. V. Chari: That is covered 
by the existing law. 

Shri B. P. Khaitan: While on this 
clause, Sir, I would like to invite 



your attention to clause 34, sub
clause (2). Sub-clause (2) (ii) says: 

"n.othing in clause (i) or clause 
(ii) or sub-section (1) of section 
32 shall be deemed to authorise 
the allowance for any previous 
year of any sum in respect of 
any building, machinery, plant 
or furniture sold, discarded, 
demolished or destroyed, in that 
year." 

Even in the case of new construc
~ions, you know, temporary struc
tures are to be built during the 
construction stages and sometimes 
they have to be destroyed, when the 
construction work is finished, within 
six months or eight months. Expenses 
incurred on these temporary struc
tures should either be allowed as 
revenue expenses or, if they -are 
treated as capital expenses, deprecia
tion should be allowed. 

Shri Morarji Desai: Nobody pays 
it from his pocket. Has anybody 
done it? On the contrary, they take 
interest, compound interest and all 
that. 

Shri B. P. Khaitan: We are talking 
of the statutory provision, not what 
happens. My only submission is that 
these structures are of a temporary 
nature and by their very nature they 
are revenue expenses and should be 
treated as such. 

Shri V. V. Chari: They are allowed 
under the exisiing Act. Where it is 
not a case of depreciation of 100 per 
cent, it does not apply to temporary 
structures but to bigger structures. 

Shri B. P. Khaitan: Supposing a 
contractor gets a concrete mixer and 
it gets worked out in six months. 
During the course of construction it 
may have to be discarded. 

Shri V. V. Chari: There are two 
things. Temporary structures are 
treated as revenue expenses. But 
where a big building is constructed 
for Rs. 10' lakhs and it is sold out in 
that very year, in that case no depre
ciation will be allowed. 

Shri Khaitan: We are, again, an 
what should happen, and, therefore, 
my submission is that it should be 
clarified. 

Then I come to page 20 of our 
memorandum-clause 36. With 
regard to bonus paid to employees 
we would like to have it clarified 
that where bonus is paid under 
statutory awards, orders of wage 
boards or any other statutory autho
rities, it should be allowed. 

Shri V. T. Dehejia: Have they been 
disallowed so far? 

Shri B. P. Khaitan: We are now 
discussing the Bill. 

Shri V. T. Dehejia: An industrial 
award can be even by consent. If 
you provide that all industrial awards 
will be allowed as a reduction, then 
there may be consent awards of even 
six months' bonus. 

Shri B. P. Khaitan: If you are visua
lising that the employers and the 
employees will, a sort of, collude to
gether and make a special award, I 
am afraid that stage has not yet 
come when the employers will be so 
generous as to collude with the emp
loyees. 

Shri V. T. Dehejia: It is a matter 
of co-operation-45 per cent they 
will get from Government and the 
remaining 55 to be found by them. 

Shri C. D. Pande: What is the posi
tion if some bonus is paid to the 
workers and there is no award as 
such by any official body? 

Shri Morarji Desai: That is allow
ed. There is no question about it. I 
do not think there would be any 
perverse income-tax officer who \vill 
not allow it. Even Tribunals are 
not keen on making a provision here. 

Shri Narendrabhai Nathwani: Has 
there been any case? 

Shri 1\lorarji Desai: How can there 
be any? It is devoid of commonsense 
if anybody does that. Really speak
in" bonus comes from profits. Whey 
it "'-be treated as expenses~ 



Shri B. P. Khaitan: Bonus never 
comes from profits. 

Shri 1\lorarji Desai: When there is 
no profit, no bonus is given. 

Shri B. P. Khaitan: Bonus is based 
on profit, but it does not come out 
of profit. 

Shri C. D. Pande: Bonus is deferred 
payment of wages. 

Shri A. L. Goenka: Profits will be 
reduced to that extent. 

Shri B. P. Khaitan: In clause 37 
of the Bill, the word "necessarily" 
has been introduced. The words pre
viously were "wholly and exclusive
ly". 

Shri 1\lorarji Desai: I am prapared 
to remove the words "wholly and 
exclusively" and retain the word 
"necessarily". 

Shri B. P. Khaitan: My submission 
is that the word "necessarily" should 
be removed. That will lead to 
perversities. 

. I .. • 

Shri V. V. Chari: There are reme
dies for perversities. 

Shri B. P. Khaitan: We 
enough experience of perversity 
also goodness. 

have 
and 

Shri l\lorarji Desai: There is per
versity on the side of the manage
ment for spending money. Then the· 
income-tax officers can never catch 
them. 

Shri B. P. Khaitan: The word 
"necessarily" will lead to a lot of 
uncertainty at the time of planning 
expenses. 

Shri 1\lorarji Desai: Then they will 
be more careful. 

Shri B. P. Khaitan: Our submission 
is that the word "necessarily" is not • 
necessary. 

Shri l\lorarji Desai: No honest 
man will suffer on this account. 

Shri B. P. Khaitan: Personally, I 
would submit that the word "neces
sarily'' will be a source of lot of 

inconvenience and will . result m 
assessment injustices. 

Coming to entertainment ·expenses, 
my humble submission is that the 
amount should be raised beyond 
Rs. 5,000, particularly fo-r bigger 
concerns and managing agency 
houses. 

Shri V. V. Chari: But Rs-. 5,000 is 
the minimum. 

Shri Morarji Desai: Why should 
the minimum be raised? For bigger 
business houses it is one per cent of 
the p:r?fits. · 

Shri ·B. P. Khaitan: Suppose there 
is a loss? 

Shri lUorarji Desai: Then why 
should they spend so much? 

Shri B. P. Khaitan: In the earlier 
years, particularly when there is · no 
profit, the expenses are quite high. 

Shri Morarji Desai: Then they 
should not entertain at the expense 
of the company. 

Shri B. P. Khaitan: Clause 39 is 
borrowed from the present section 
12A. At that time, the institution of 
Secretaries and Treasurers was not 
there. So, I would submit that a 
similar provision. should be made 
with regard to Secretaries and Treas
uters also, as that is another ver
sion of managing agents. 

Shri 1\forarji Desai: Then why not 
keep managing agents? Why have 
we removed managing agents? 

Shri B. P. Khaitan: You have 
introduced the system called Secre
taries and Treasurers. If you had 
estated only ten managing agents and 
no more ... 

Shri 1\forarji Desai: I am prepared 
to consider that. Because we have 
made a little concession, it does not 
mean that should be stretched in a 
manner that managing agency is 
restored by another law. 

Sbri B. P. Khaitan: For adequate 
consideration managing agents pay a 
portion pf their allowance. 



Shri Morarji Desai: Secretaries and 
Treasurers are officials. No commis
sion need be paid to them. 

Shri B. P. Khaitan: They work for 
the benefit of the company. 

Shri Morarji Desai: The company 
can engage another person. 

Shri B. P. Khaitan: I thought it 
was a very very nominal consequen
tial amendment which should be in
corporated. 

Shri Radheshyam 
Morarka: I should like 

Ramkumar 
to know 

whether this declaration is to be made 
once only or every year. 

Shri V. V. Chari: There is no parti
cular rule about it. 

Shri Radheshyam Ramkumar 
Morarka: Suppose there is a written 
agreement under· which the manag
ing agency commissiOn has to be 
shared with a third party and the 
agreement is for a period of five or 
ten years, has this declaration to be 
filed every year? 

· Shri ·V. V. Chari: So long as you 
prove that the original agreement 
stands, that will do. 

Shri B. P. Khaitan: Coming to 
clause 40, item 2 in sub-clause (a) 
provides that any sum paid on ac-, 
count of any cess, rate or tax, levied 
as a proportion of the profits, will not 
be allowed to be deducted in comput
ing business income. I submit that it 
should be clarified. Take, for 
ii>.stance, the cess on coal. That 
should be deducted in computing 
business incoce. 

Shri Morarji Desai: We will consi
der this. 

Shri B. P. Khaitan: Then, sub
clause (b) of this clause provides 
that no allowance will be made in the 
assessment of a firm in respect of 
interest, salary, bonus etc. paid to 
partners, or in the case of Hindu 
undivided families, to members of 
the family. If a salary is paid to a 
partner, considering the nature of 
the services rendered by him, and if 
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that is disallowed in the assessment 
of the business of the firm, it would 
be inequitable. Since, in any case, 
the salary is taxed in the hands of 
the recipient as his income, if it is 
disallowed in the assessment of the 
firm, there will be double taxation. 
If the partnership deed provides that 
a partner should be provided a cer
tain allowance plus a share of the 
profits, that salary should be assessed 
to the partner and not to the firm. 

Shri Morarji Desai: That will be 
considered. 

Shri B. P, Khaitan: In sub-clause 
(c) of clause 40 it is stated: 

"In the case of any company
........ if in the opinion of the 

Income-tax Officer any such 
expenditure or allowance as 
is mentioned in sub-clauses 
(i) and (ii) is excessive or 
unreasonable having regard 
to the legitimate business 
needs of the company and the 
benefit derived by or accru
ing in sub-clause (i) ;" 

When you say "in the opinion of the 
Income-tax Officer", it is not justici
able. Therefore, a happier expres
sion should be used. Probably, I 
have not mentioned this clearly in 
the memorandum. 

Shri Radheshyam Ramkumar 
Morarka: The wording of the provi
sion is: 

" .. if in the opinion of the 
Income-tax Officer any such 
expenditure or allowance as is 
mentioned in sub-clauses (i) 
and (ii) is excessive or unreason
able having regard to the legiti
mate business needs of the cornr 
pany and the benefit derived by 
or accruing to it therefrom.". 

All these appointments, remuneration, 
perquisites etc in case of public 
companies have to be sanctioned by 
the Company Law Administration. 
So, why should the phrase 'in the 
opinion of the Income-tax Officer• 
be there? The opinion may be 
arbitrary. 



.8hrl B. P. Khaitan: Yes, his opi
llion may be arbitrary. "That is our 
point. 

Now, I come to clause 41. Profits 
'On assets disposed of after the busi
ness has been closed have been 
brought under assessment, but 
Josses carried forward, that is, incur
red before the closing of the busi
ness but carried forward, or incurred 
in the winding up are not allowed. I 
submit that profits in disposing of 
the assets should be allowed to be 
set off against losses. That is the 
.suggestion that we have made in our 
memorandum. 

Now, I come to clause 42 at page 
'26 of our memorandum. Certain con
-cessions have been made in this 
clause. We submit that the conces
sion should be extended to all 
extracting business producing other 
minerals also of a wasting nature. 

Shri V. V. Chari: It is a question 
of Government policy, not of taxa
tion. 

Shri B. P. Khaitan: Now, I come 
to clause 43, and I would invite yau\
attention to para 2 at page 27 of 
our memorandum. This relates to 
-speculative losses. 

Shri Morarji Desai: ;Why should 
speculative losses be allowed? 

Shri B. P. Khaitan: I am not sub
mitting that they should be allowed, 
but I want that there should be 
certain clarifications. Sub-clause (5) 
(a) reads thus: 

"'(a) a contract in respect of 
raw materials or merchandise 
entered into by a person in the 
-course of his manufacturing or 
merchanting business to guard 
.against loss through future price 
fluctuations in respect of his con
tracts for actual d~livery of goods 
manufactured by him or mer
chandise sold by him. 

shall not be deemed to be a specula
tive transaction;". 

This does not cover hedging 
against unsold stocks. 

Shri V. V. Chari: You are referring 
to some isolated case. It is not any 
general principle. 

Shri B. P. Khaitan: The object of 
the legislation is to provide for all 
contingencies. 

Sub-clause (5) of this clause reads 
thus: 

"'speculative transaction' means 
a transaction in which a contract 
for the purchase or sale of any 
commodity, including stocks and 
shares, is periodically or ulti
mately· settled otherwise than by 
the actual delivery or tansfer of. 
the commodity or scrips;". 

Shri V. V. Chari: Every forward 
market has got a settlement date. 
So, it must be periodically settled. 
So, what is wrong about it? So, why 
do you want the word "periodically' 
to be omitted? 

Shri B. P. Khaitan: It should be 
'periodically and ultimately', 

Shri V. V. Chari: It should be 
'periodically or ultimately'. 

Shri B. P. Khaitan: It should be 
'and' and not 'or'. 

Shri V. V. Chari: That is not how 
specul.ation is done. 

Shri Morarji Desai: The profits of 
hedging are never shown, but only 
the losses are shown. Generally, that 
is what happens. 

Shri B. P. Kbaitan: 1 do not know 
about the exact details of the busi
ness, but I know this much. 

Shri Morarji Desai: Therefore, we 
should not include it here. Hedging 
means that there is neither loss nor 
gain. That is the purpose of hedg
ing. The purpose of hedging is to see 
that when you have to buy a large 
amount of raw material, if the prices 
go down, then you do not suffer. That 
is w'hy hedging is allowed. If proper 
hedging is done, there is neither loss 



nor -gain. But when hedging is done 
under cover of this only for private 
gain, then loss may come in; then, 
the_ loss must not be debited to the 
income. 

Shri B. P. Khaitan: So far as hedg
ing is concerned, that is covered by 
clause (a) of the proviso, but the 
hedging is not only with regard to 
goods actually sold but also with re
gard to stock held but not sold. 

Shri Morarji Desai: It is a very thi.o 
line of demarcation between hedging 
and speculation. Unfortunately, at 
present, all hedging is going into 
speculation. 

Shri C. D. Pande: If hedging is dor.c 
in respect of the goods u:sed for that 
industry, then, to the extent of the 
quantity or the material used in that 
industry, it should be allowed. 

Shri Morarji Desai: Then, there is 
no loss. There can be no loss and no 
gain, and, therefore, nothing is to be 
debited. 

Shri C. D. Pande: But, supposing 
there is a cotton mill, and they re
quire 500 tons of cotton .... 

Shri Morarji Desai: The purpose of 
hedging is to see that there is no l03S 
or gain. 

Shri C. D. Pande: To the extent 
used in the industry, it should be al
lowed. 

Shri Morarji Desai: But there is 
nothing to be ·allowed. The purpose 
of hedging is to see that there is no 
loss or gain. It is only when the man 
goes into speculation that there are 
losses or profits. \Ve 'do not want him 
to go into speculation. 

Shri Radheshyam Ramkumar 
Morarka: There is, however, one pos. 
sibility which has to be taken into 
con<>ide:cation. Suppose I purchase 
shares worth Rs. 2 lakhs, and I do not 
have liquid cash in the first two set
tlements, and, therefore, I carry it for
ward, and in the third settlement, I 
take delivery. My intention is one 
of genuine investment. but I am nui 
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able· to pay· iil the first· two settle
ments, so, I pay only in the thlrd 
settlement and take delivery, and 
start holding the shares. But, accord
ing to this definition, the· first two
transactions which· I· carry forward 
may be treated as speculative. 

Shri Morar;Ji Desai: It is bound tct
be treated as such. Why should you 
not pay in the first instance? 

Shri Radheshyam Ramkumar 
Morarka: I bought in the first ins
tance· . . . 

Shri Morarji Desai: Why did you: 
not take possession? 

Shri Radheshyam Ramk.Uil!U" 
M'orarka: I could not take possession_. 
because the money which I ·was ex
pecting did not come. 

Shri Morarji Desai: Then, yoU: 
should not have entered int() that 
transaction. Why should you plll"
chase shares, if you do not have 
money in your hands? 

Shri Narendrabhai Nathwani: Lt:t 
him take delivery on the first occ1Bion 
itself. 

Shri Radheshyam Ramkurnar 
Morarka: On the first occasion I 
might not be able to take delivery be
cause I had no liquid cash with me.. 

Shri Morarji Desai: After all, when 
a man goes to the market to purchase 
somethi::J.g, he must have cash in his 
hands. -

Shri Subbiah Ambalam: When a 
contract is entered into in a specula
tive market, there is a specific irJdica
tion whether the goods will be deli
vered or will be settled periodically_ 

Shri 1\lorarji Desai: That is not 
there. That also is a nebulous thing. 
They are very clever about it. The7 
pro,ride for that. 

Shri N~rendrabhai Naih,_vani: In 
the articles of association there is a 
provision that deliyery will be takec-

Shri l\lorarji Desai: But it is never 
ta!-cen. 



Shri B. P. Khaitan: Suppose, you 
have sold against your unsold stocks 
and the market goes down. Then you 
have to buy back and cover your sa1e. 
Then there will be a loss. 

Shri K. R. Achar: A speculative 
transaction is defined here. Have you 
got another definition for it? 

Shri B. P. K.haitan: Delivery should 
cover delivery by documents of title 
also. 

Shri S. K. Ayyer: Then caluse 46 
on page 28 talks about capital gains 
tax payable by a shareholder on the 
assets that he receives from a com
pany which goes into liquidation. As 
the clause stands at present, the 
shareholder is taxed immediately 
when h~ gets the distribution of the 
shares and not at the time when he 
actua:ly sells t'he shares. 

Sbri 1\lorarji Desai: Why should he 
not be taxed at that time? 

Shri S. K. Ayyer: It is unrealised 
cap1 tal gain. He does not realise. the 
cap:tal gain until hE: gets the mon~. 

Shri 1\forarji Desai: But he ge~s it 
anyway. 

Sbri S. K. Ayyer: He gets only the 
shares. When he sells, exchanges or 
tramfers t'hose shares to someone else, 
capital gains tax should be imposed. 
It should not be imposed at the time. 
of d!str:bution of shares by the com
pany in liquidation. 

Shri V. V. Chari: Does he not rea
lise the capital gains at the time cf 
distfibution? 

Shri l\Iorarji Desai: I do not know 
why should it wait till he sells those 
shares. 

Shri S. K. Ayyer: Because 'he has 
not received any money. 

St>ri l\!orarji Desai: But he gets a 
valu~ which is larger than the value 
whic-h he had paiL! earlier. Whether 
he gets it in rupees or in shares of 
other ccmpanies, it is all the sam~. 
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Shri S. K. Ayyer: It should be
made clear that agaift at the time or 
selling he is not charged tax on capi
tal gains. 

Shri Morarji Desai: If it has agaln: 
appreciated, he will be charged~ 
Afterwards he will be oharged only 
if there is appreciation not otherwise. 

Shri S. K. Ayyer: Then we go to
clause 49 on page 29. At the time of" 
acquisition by partition or by gift the
marrl:et value as on 1st January, 1954-
should be _taken, but as the clause
stand:-: now on a division of the family
if ~he·. assets have been purC'hased,_ 
say, ab?ut 25 years ago, that cost wilL 
come in.to play. 

Shri l\1orarji De-.<iai: Even then it 
will be as on lst Ja:ri:Uary 1954 and
not that. 

Shri V. V. Chari: We have made
the provisions for all partitions, 
either of a family or of a firm, uni
form. 

Shri S. K. Ayyer: We want it to be
clarified. Here it is put 'as on the
date of acquisition'. 

Shri V. V. Chari: You must see the
other clauses also. Kindly see page 
52, item (ii). It is clear. 

Shrimati Tarlteshwari Sinha: The
option has been given to the asses
see. 

Shri S. K. Ayyer: But in the clause
the date of acquisition is given. 

Shrimati Tarkeshwari Sinha~ 
Please see item (i) as also item (ii) 
on page 52. 

Shri C. D. Pande: May I draw the 
attention of the Finance Minister not 
to what they have to say about it but 
to some doubt which is there in my 
mind about the year in which the 
capital gains would be computed? 
Suppose, my father purchased about 
30 years back a house worth Rs. 5,000 
which is today worth Rs. 30,000j-. 
Though the value of the house has 
appreciated, the value cf money has
also gone down meanwhile. 



Shri Morarji Desai: That cannot be 
1aken into account. The value is now 
taken as on 1st January, 1954. 

Shri C. D. Pande: I may suggest 
that capital gain should be limited to 
-a period of five years. Today it is 
1961, so- the period should be 1956 to 
1961. Next year it will be 1957 to 
1962 and so on. 

Shri Morarji Desai: How can that 
be like that? 

Shri C. D. Pande: After ten years 
'the price of 1954 will be a nominal 
price. 

Shri Morarji Desai: No capital 
_gains tax is paid unless you sell the 
-property. How can there be a periud 
. ..1f five years there? Suppose, you 
have a property acquired either be
. iore 1954 or after 1954. Now, if it is 
a property acquired before 1954, we 
.are entitled to ta.Ke the earlier value 
o1lso. But we are simplifying it and 
are saying that whatever may be the 
-thing we will take only the value as 
-<>n 1st January, 1954. If it is a later 
date then t'he value will be the value 
on the date on which it is acquired. 

Shri C. D. Pande: All capital gains 
should be limited to a period of five 
years. 

Shri Morarji Desai: What happens 
if you acquire the property today 
'and sell it after, say, 20 years? How 
can it be only five years? 

Shri C. D. Pande: It should be only 
if it is sold within five years. 

Shri l\Iorarji Desai: If the capital 
gains are in 20 years time, it must be 
"20 years. 

Shri C. D. Pande: Suppose the 
·property is purchased in 1954 and is 
sold in 1970. By that time the money 
value goes down and the price goes 
.up. 

Shri Morarji Desai: The money 
value may even go up. Who knows? 
But whatever happens,- you also pay 
the same way. No taxes are paid 
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otherwise. The money that is paid as 
tax is the money at that time and not 
the money of 1954. 

Shri S. K. Ayyer: Then I come to 
clause 57 'on page 30. 

Shri Radheshyam Ramkumar 
Morarka: We may shift the position 
of clause 55 to come after clause 50. 
At present clause 51 qualifies only 
clauses 48, 49 and 50. Perhaps most 
of the arguments could have been 
been avoided if this clause were 
there. 

Chairman: That we will take up 
later on. 

Shri S. K. Ayyer: Coming to clause 
57, we want development rebate in 
respect of plant and machinery 
which has been purchased and let out 
on hire . 

Shri Morarji Desai: That is includ
ed. Circulars have been issued about 
it. That has already been granted. 

Shri S. K. Ayyer: It is not provid
ed for in the Act. 

Sbri V. V. Chari: He refers to buy
ing machinery and giving it on rent. 

Shri Morarji Desai: How c~:1 that 
be included in it? 

Shri S. K. Ayyer: This is an incen
tive. 

Shri 1\-lorarji Desai: There is nB 
question of such incentive. You have 
already charged heavy interest and 
you want to take away development 
rebate. Do I give development re
bate to machinery sellers? I give it 
to purchasers, not to persons who sell. 

Shri S. K. Ayyer: They are not 
selling. 

Shri Morarji Desai: They are sell
ing. You either let it out or sell. 

Shri S. K. Ayyer: Clauses 62-63 
This is withdawal of exemption from 
1-4-1961 in respe.:t of reyocabla 
transfers which a!'e more than six 
years old. We submit that this should 
a ~so be retained. 



Shri Morarji Desai: I do not think 
that is necessary. 

Shri S. K. Ayyer: Clause 64. This 
is about drafting. 

Shri V. V. Chari: This point was 
'Considered yesterday. 

Shri Morarji Desai: We are consid
ering that. 

Shri S. K. Ayyer: Clauses 68-69 
This is regarding unexplained Invt'st
ments. More powers have been 
g1ven to the Income-Tax Officers. 
Then~ may be arbitrary rejections by 
the Income-Tax Officers. 

Shri V. V. Chari: They are only 
codifying the existing law. 

Shri S. K. Ayyer: There may be 
arbitrary rejections by the Inron.e
Tax Officer. 

Shri Morarji Desai: There can be 
an appeal. There is always an appeal 
on that. 

Shri S. K. Ayyer: Apart from ule' 
-question of appeal, the Income-Tax 
Officer can arbitrarily reject the e:x
planation. 

Shri !\Iorarji Desai: He is bound to 
give reasons. 

Shri S. K. Ayyer: He should state 
the reasons. · 

Shri Morarji Desai: He is bound to 
give reasons. If he does not give any 
reason, then you make an appeal and 
his cause will be lost. He is bound 
to give reasons. 

Shri S. K. Ayyer: Clause 72. This 
is about carrying forward of business 
Josses. Our first submission is that 
this should also be carried forward 
and set off against incomes from o1her 
sources, 5uch as, dividend, income 
from machinery and plant lay-out 
on hire, etc. We are suggesting that 
business losses should be set off 
against other incomes also. 

Shri Morarji Desai: If there is no 
income, you do not pay income tax 
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· during that particular year. What 
are other incomes? 

Shri S. K. Ayyer: The Company 
may have some income from divi-
dends. · 

Shri 1\lorarji Desai: If the income 
does not come, they would not be 
charged. 

Shri S. K. Ayyer: At the moment, 
it is only set off against business in
come. 

Shri V. V. Chari: The business 
losses can be set off against the same 
business 'income, not against some 
other bush:tess. 

Shri Morarji Desai:. It cannot be set 
off against some other income. 

Shri S. K. Ayyer: We want t'l sub
mit this. Sometimes there are losses 
in a particular business. It may not 
be prudent for the busit~.essman to 
continue in that business. He may 
go in another line. Then, this should 
be carried forward in another line. 

Shri Morarji Desai: "Heads I win, 
tails you lose" is the maxim you fol
low. 

Shri S. K. Ayyer: It often happens 
that in some cases there may be 
losses in one particular line of acti
vity. 

Shri Morarji Desai: Let him go in 
another line. Why should that loss 
be carried forward in another line? 

Shri S. K. Ayyer: That will lead 
to great difficulties for the business
man. Then, I submit, Sir, that the 
business .losses are carried forward 
only for eight years. 

Shri Morarji Desai: They will not 
be carried forward for more than 
eight years. Even this period of eight 
years is very long. 

Shri S. K. Ayyer: The income is 
assessed at any time. 

Shri Morarji Desai: That has no 
relation to this. The loss cannot be 
carried forward for more than eight 
years. 



Shri C. D. Pande: Mr. Chairman, in 
that case, nobody will be enabled to 
change the line of business. You are 
forcing him to remain in one line. 

Shri Morarji Desai: I may tell you 
even if he enters into another line, 
he will show loss. Again, if he 
enters into another line, he wiJl show 
loss. Every time, he wi'll show lcsa 
and I will not get anything. 

Shri C. D. Pande: One man has got 
many lines; he may sell iron ore a;1d 
he may al~o deal in cotton. 

Shri Morarji Desai: That is !lot 
changing the line, if he continues ail 
the while. It should be rontinucus. 
If he enters into a new line, it can
not be set off against that. How can 
you set off the loss against the new 
line? 

Shri S. K. Ayyer: Clause 79 h-.s 
already been dealt with by Shri 
Khaitan. Then, I come to clause 80. 

Shri B. P. Khaitan: One• point I 
would like to add here. It provides 
that carrying forward of loss will be 
allowed only if it is detennined in ac
cordance with Section 39. Now, under 
the existing provisions of the Act, 
there is no method by which you can 
determine the· loss. Therefore, so far 
as the a::rsessments and returns prior 
to the passing of this Act are con
cerned, an opportunity should be 
given to assessees to file returns and 
have their losses determined. 

Shri V. V. Chari: There is a provi
sion to this effect even now. 

Shri S. K. Ayyer: Clause 84. The 
Central Government have the powers 
under Section 15(c) to withdraw the 
exemption which is fixed for a period 

.of five years for new undertakings. 
The exemption should not be with
drawn to the detriment of a particu
lar industry. If abruptly the exemp
tion is withdrawn, then they will not 
be enjoying exemption for the un
expired period. This should not be 
done. 

. Shri 1'\lorarji Desai: I can with
drawn exemption from any Company 
at any time. This is not a right. 

Shri S. K. Ayyer: If you withdraw 
it abruptly .... 

Shri Morarji Desai: You would not 
have started the Company if I had 
not given the concession. If I find 
the Company is earning profits, I ca'!l 
withdraw the concession. 

Shri S. K. Ayyer: There will be ab
rupt termination of the exemption. In 
the case of new companies which are 
started after that notification is issued, 
the concession need not be given. 

Shri Morarji Desai: Why should 
there not be the tennination of the 
exemption if the Company is making 
profits during the very first year? I 
would like to make a provision tke 
that. 

Shri S, K. Aner: They would have 
published the prospectus. 

Shri Morarji Desai: There was no 
intention of doing it. Now, you have 
put that in my mind. Why should 
not I withdraw the concession when 
the Company is getting profits durir~g 
the very first year? Why should I 
exempt them for five years? We have 
also mentioned that it is subject to 
all laws of the Government. 

Shri S. K. Ayyer: In case such a 
notification is issued, it should be 
given only prospective effect. 

Now I ccme to clause 87. Though 
this has not been included in the 
memorandum, I would like to say 
something on this clause. This is on 
page 66 of the Bill. Under this clause 
a rebate is given on insurance premiJ., 
Sub-clause (a) says: 

"'Where the assessee is an indi
vidual, any sums paid in the pre
vious year by the assessee out of 
his total income .... " 

We suggest that the \vords "out of 
his total income" be deleted. 

Shrl Morarji Desai: Why? Why 
should it not be total income? 

Shri B. P. Kh:1it:ln: The financial 
year of the asses3ee is from the 1st ot 
April to the 31st. of 1\Tarch. Now the 



li!e insurance premium becomes due 
(In the 15th of January. Now · he 
pays that premium in the month or 
January even before his salary be
comes due on the 31st of January. 
'That means the ITO will hold: ''You 
have not paid the premium out of the 
total income of the year and there
fore you are not entitled to the re
bate which is allowed only against 
the total income of the year". 

Shri Morarji Desai: I do not quite 
follow your point. What is the point? 

Shri B. P. Khaita.n: If you pay life 
insurance premium a rebate is allow
E-d. You may pay that premium out 
of your bank balance before you re
ceive your salary at the end of the 
month. In such a case the income
tax people have held that since it 
was not paid out of the total income 
the rebate would not be allowed. 

Shri V. V. Chari: That is not the 
meaning. I will illustrate. . . . . . 

Shri B. P. Khaitan: Mr. Chari, J..• 
have got an assessment on that basis: 

Shri Morarji Desai: You send that 
assessment to me before the lOth of 
July. 

Shri B. P. Khaitan: I will send that 
assessment to the hon. Minister. But 
I may submit that there is a ruling of 
the High Court in ~be Shamnagar 
case ..... . 

Shri Morarji Desai: You have a 
total income of business. Ycu have 
paid your life insurance premium 
from your bank balance. What hap
pens in that case? 

Shri B. P. Khaitan: The ITO says 
that I have not paid it out of my total 
income. 

Shri 1\Iorarji Desai: I would like 
to punish this particular ITO. You 
will please send this case to me. He 
!'f'em< to be a cussed Income- tax 
O!Iiu:r. 

Shri Amjad Ali: He did not apply 
his commonsense. 
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Shri Morarji Desai: I will give him 
a rap. 

Shri Amjad Ali: Please don't. 

Shri Morarji Desai: Otherwise he 
will persist. Please send the case to 
me. 

What do you mean by the words 
"out of his total income"? I do not 
think those words are necessary'. 

Shri V. V. Chari: Suppose there is 
a non-resident who has got some in
come and who is all the time living 
a broad, say an Englishman. He takes 
a policy in England out of 'his funds 
which are' not subject to tax in India. 
He pays i~surance premium. That 
will not qualify for the rebate. That 
is the only case. 

Shri Morarji Desai: This is liable 
to be interpreted in the other way 
also. We will consider this. You 
please send me that case. 

Shri Radheshyam Ramkumar 
Morarka: Why not we delete lhe 
word "total"? 

Shri Morarji Desai: Even that will 
not be helpful because bank balance 
is not income. 

Shri Radheshyam Ramkumar 
Morarka: At the time of payment of 
premium it is difficult to estimate the 
total income. Therefore you can say 
"out of his income". 

Shri Morarji Desai: We will con
sider this. 

Shri S. K. Ayyer: Now I come to 
clause 88, page 37. This claus~ says 
th?.t a rebate in income-tax: w11l be 
all~wed o-:t donations paid to charitable 
institutions. The wording of sub: 
clause (5) of this clause may be suit
ably changed because the donor can
not be expected to know. 

Shri l\Iorarji Desai: This is very 
naturaL The donor must be expected 
to k~·ow. 

Shri S. K. Ayyer: Because of clause<; 
11 and 12, if 75 per cent of the income 
is not spent by the particular institu
tion receivmg the donation .... 



Sbri Morarji Desai: That does not 
make you liable to pay. 

Shri S. K. Ayyer: That is all the 
clarification we want. 

Shri Morarji Desai: What is the cla
rification needed? The institution does 
not cease to be a charitable institution. 

Shri S. K. Ayyer: Then I come to 
clauses 90 and 91 (page 38 of our 
memorandum) dealing with double 
taxation relief. We submit that after 
the word "income-tax", the words 
''other taxes on income" may be 
added. 

Shri Morarji Desai: Why? What ai'e 
the other taxes? 

Shri S. K. Ayyer: Super-tax and 
sur-charge; and there may be :orne 
other taxes on profits, like Busmes> 
Profits Tax iru other countries. 

Shri Morarji Desai: Why should they 
be considered? It should be only 
income-tax and nothing else, 

Shri S. K. Ayyer: Income-tax and 
super-tax. 

Shri V. T. Dehejia: "Income-tax" in
cludes super-tax. 

Shri S. K. Ayyer: In other count
ries as fm· instance in Pakistan, we 
hav~ got the Business Profits Tax. 

Shri l\'lorarji Desai: That cannot be 
included. That way even municipal 
taxes should be induded! 

Shri S. K. Ayyer: It is a tax on 
income. 

Shri 1\'lorarji Desai: Why should it 
be included? 

Shri S. K. Ayyer: Tax on income or 
profits. 

Shri Morarji Desai: Then you can 
include Sales Tax also. How can that 
come? 

Shri S. K. Ayyer: The second point 
is this. By the Finance Act, 1958, the 
basis of residence of companies has 
been changed in India. In the Double 
TaxatiO:l' Avoidance Agreement with 
Pakistan i.t is provided that the agree
ment will hold good so long as the 

basis of residence is the same in both 
the countries. Now, since this has been 
changed in India, a company may not 
be allowed the unilateral i'elief pro
vided in' clause 91, as the Income-tax 
authority may say that there is a 
Double Taxation Avoidance Agree. 
ment with Pakistan, and so unilateral 
relief will not be available. 

Shri Morarji Desai: What is the 
change? 

Shri V. V. Chari: Now the definition 
is: one which is registered in India. 

Shri Morarji Desai: How does it 
make a difference in double taxatio"!:' 

Shri V. V. Chari: There is one clause 
in the Agreement. The present agree
ment continues so long as the basis of 
residence remains the same. They 
have not refused ... 

Shri Morarji Desai: Then you must 
either clarify it with Pakistan or we 
should clarify it here. 

Shri Amjad Ali: Pakistan is not the 
only country. 

Shri V. V. Chari: This relates only 
to Pakistan. 

Shri Morarji Desai: We shall see 
about this. 

Shri V. T. Debejia: The section says 
where there is an agreement, if by 
some clause or some default that 
agreement ceases to exist, then section 
91 does not apply. Today we know 
the clause. If an agreement has come 
to an end ....... . 

Shri Morarji Desai: Then it will n0! 
apply. Either it exists or it does not 
exist. If it is in op2ration you get the 
benefit of it. 

Shri B. P. Khaitan: It is in opera
tion but it does not apply to compa· 
nies'. and therefore, as Mr. Chari sug
gested ... 

Shri Morarji Desai: That can te 
c~arified by instructions. 

Shri S. li. Ayyer: Then I come t:> 
clau>e 99 (page 40 of our memoran
dum). In this, beside:> what we have 



atated, there are some cases where no 
super-tax is payable. For example, 
under the notification issued under the 
existing section 60, investment com
panies are exempted from super-tax 
on their dividends. There are certah 
conditions for an investment com
pany, that it should be a public com
pany, that it should not have any con
trolling interest in any other group of 
industries and such other things. ThJ.t 
provision should be brought out in the 
statute itself. 

Sbri 1\lorarji Desai: How many in
vestment companies are there here? 
Not many, I think. 

Shri S. K. Ayyer: There are several 
inw·stment companies. 

Shri 1\lorarji Desai: They are only 
banks. 

Shri V. T. Dehejia: There was a 
Reserve Bank ·review about this, there 
are quite a number of them. 

' .• 
Shri S. K. Ayyer: So we submit that 

that clause should be brought out m 
the statute itself instead of its being 
in the notification as at present. 

Shri 1\lorarji Desai: That may b~ 

considered. You might note that. 

Sbri V. T. Dehejia: As regards thc.se 
investment corporations from whi.:-!1. 
ti>e dividend is exempted, they are 
notified. It is already there. 

Shri S. K. Ayyer: There is a notifi
cation.. . . . It is under the existing 
s~ction 60. But now that we are con
solidating the whole statute, it c<m b ~ 
brought in here under the exemptiCJns. 

Shri 1\lorarji Desai: Why leave ,. t:> 
a notification? Put it here. If there is 
a notification, you can cancel it at 
your sweet will. If it is in the Act 
you cannot do it. So put it here. All 
right. you may proceed. 

Shri S. K Ayyer: Then I come to 
clause3 104 a::d 105 (page 40-41 uf our 
memorandum). Section 23A compani.:s 
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are dealt with here. The Law Commis
sion have stated in their recommen
qation that an Income-tax Officer
should not pass an: order under Se.-:~ 

tion 23A where the declaration of a 
dividend or larger dividends would be
unreasonable on account of current 
business requirements. There was a
provision similar to this -before 1955. 
There was also a provisiOn that m 
such cases an application could bE'" 
made to the Commissioner of Income
tax to determine how much divide1uf 
is to be distributed. There was a1so
another. provision that if there is an 
excess dividend distributed, it could be
carried f9rward to the succeedi::lg 
years. We submit that this provi
sion may also be brought into the
present statute. 

Shri C. D. Pande: I think it would' 
be better if you confine yourself to im
portant clauses. Otherwise, there will 
be no time. 

Shri S. K. Ayyer: We assure you we
will finish in time. We are leaving
some clauses. 

Shri B. P. Khaitan: In _clauses l04 
and 105, the suggestion which we have· 
made is of importance, namely that for 
the current business requirements, it 
is necessary to plough back the profits. 
It could be done with the permission 
of the Commisioner. In the corres
ponding clause 23A, before 1955, there 
was provision that you could apply to 
the Commissioner and get exemption. 

Shri Morarji Desai: Before 1955. It is 
not there now. 

Shri B. P. Khaitan: It has 'been 
amended by the amendment of 1957. 

Shri Morarji Desai: Why do you 
want us to restore it? 

Shri B. P. Khaitan: We want resto
ration because in the Third Plan, we 
will have many expansions and it will 
perhaps be better if profits are plough
ed back with the permission of the 
Commissioner. It was -recommended 
by the Law Commission also. It might 
at least be kept up for your considera
tio.:I. 



Shri Morarji Desai: The Law Com
"'!llission's advice is only an advice. 

Shri B. P. Khaitan: We are also 
~making a suggestion reserving it for 
your consideration. 

Shri Morarji Desai: This reasonable 
Tecommendation of the Law Commis
"Sion. . . . I call it unreasonable and so 
at was not incorporated. 

Shri S. K. Ayyer: I come to page 42. 
"Depreciation reserve is being con
sidered as g"'lleral reserve for pur
-poses of section 23A. Depreciation is 
what is written off in the books. It is 
not anything out of accumulated pro
iits. It is not a reserve like general 
Teserve credited out of profits. 

Shri Morarji DeSa.i: Why should de
- --predation be considered as general 

reserve? 

Shri V. V. Chari: It js a complicated 
technical point. I will explain it to 

1him. Depreciation can be claimed in 
two ways. Either you debit the profit 

-and loss account straightaway and 
-credit the asset account in which case, 
the book value of the asset will go 
-down, profits will go down and there 
-will not be any reserve account. An-
'Other method would be, you keep the 
·asset account at the same figure, you 
debit th~ profit and loss account and 
credit the reserve accourut. Then only, 
there will be a figure on the reserve 
side. In the first case, when you com
pare the total reserve, you take the 
written down value of the asset. In 
-the second case when you compare the 
total reserve, you take the enhanced 
value of the asset. Therefore, cor
respon'dingly, depreciation reserve will 
nave to be taken. It is all right. 

Shri S. K. Ayyer: For the purpose of 
·clause 109, you are taking the original 
·cost of the asset. 

Shri V.· V. Chari: You have to com
pare the like with the like. 

Shri S. K. Ayyer: Depreciation is 
•credited only because it is provided in 
·lump sums and not on the <:1'Bet:;. It 
·does not make any differePce for 
:accounting purposes whether it is 
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shown on the credit side or as a reduc
tion. 

Shri V. V. Chari: The question is 
with what' do you compare the value 
of the assets shown on the assets side 
of the balance sheet. Do you compare 
with the depleted figure or do you 
compare it with the inflated figure? If 
i~ is the inflated figure, the deprecia
tion reserve is there. If it is the de
flated figure, the asset will automati
cally be lesser than the original value. 
This is a technical point. 

Shri S. K. Ayyer: I want only one 
clarif'i:cation, because it says cost of 
the fixed asset and not written down 
value. Whether I show it as a reduc
tion of the asset or on the credit side 
of the balan-ce sheet it does not affect 
the position. ' 

Shri V. V. Chari: To clarify the 
position, •lJis provision has been made. 
Otherwise there is no meaning. You 
are allowed to accumulate reserve only 
to the extent it is necessary to re
place the original asset. I hope I have 
convinced you. 

Shri S. K. Ayyer: This has been up
held by the Bombay High Court also. 
Then, I gc to clause 113. In s11b--clause 
5, there is a drafting mistake. For 'in 
whi-ch' it should be 'in respect of 
which'. 

Shri Morarji Desai: That we can do. 

Shri S. K. Ayyer: I take clause 139 
about the filing of returns. This is at 
the bottom of page 42. 

Shri 1\lorarji Desai: Why shou1d it 
lead to harassment? 

Shri S. K. Ayyer: I have left clause 
131. I have taken up clause 139. 

Shri B. P. Khaitan: As regards 
clause 131, it provides a fine for non
production of books. It is a very 
stringent provision introduced in the 
present Act for non-production of 
books. Firstly, the assessee will be 
assessed and adverse inference will be 
drawn. On top of that, I do not think 
it is necessary that there should be a 
fi:::e for non-supply- of information. U 



tne assessee does not supply, he does 
so at his own risk. Why should there 
be a fine on top of that? That is our 
!'111:-mlssion. 

Shri S. K. Ayyer: Clause 139 deals 
with filing of returns. Four months 
have been given from the expiry of 
the ::~ccounting year. Our point is this. 
Normally, the Companies Act allows 
six months time under the amended 
Act for the- completion of the accounts 
anJ laying before the share-holders 
the final accounts, balance sheet, profit 
and loss account, etc. We want that 
in the case of companies at least, the 
time should be fixed at six months in
stead of four months. 

Shri Amjad Ali: And without in-
1erest? 

Shri S. K. Ayyer: If the company 
closes its accounts on the 31~t of 
March, it has to file the return on 31st 
of July. But, the company wil: be 
finalising its accounts and laying them 
before the share-holders by the 30th 
<>f September. 

I ·' 
Shri V. V. Chari: We will give time 

till 30th of September-days of grace. 

Sht'i S. K. Ayyer: There is one thing 
more. In the case of some companies, 
the Registrar of Companies may allow 
some time in some exceptional cases. 
There also the time should be extend
-ed. 

Shri 1\lorarji Dsai: You must take 
time from the Income-tax officer. You 
-cannot go from one Act to another. 

Sbri C. D. Pande: If the time is two 
months after the share-holders' gene
ral meeti:'lg, that would serve their 
purpost>. The meeting is to be held 
within 6 months. 

Shri 1\lorarji Desai: That would take 
it to 8 months. 

Shri C. D. Pande: They are paying 
advance tax, they are paying interest. 
The Government does not lose any
thing. 

Shri Morarji Desai: It is not advance 
JlSyment. Income-tax is accruing at 
1hc time. They pay in time. I pay 
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income-tax on my salary every month. 
I deduct it before I receive it. It is 
belated payment and not advance pay
ment. We have to put them on the 
same line as the salaried people. 

Shri Radheshyall\ Ramkumar Mor
arka: Business firms incur losses also. 

Shri 1\lorarji Desai: Therefore, they 
pay according to their own estimate. 

Shri Radheshyam Ramkumar 1\lor
arka: The period of six months they 
are asking is reasonable. It is for two 
reasons ... 

. . .. 
Shri Mnrarji Desai: We will consider 

whether it should be 4 months or 6 
months. · 

Shri B. P. Khaitan: The next point 
is on page 43 of our memorandum
clause 143. The clause permits the 
ITO to utilise or take into acoount 'all 
relevant materials which the Income
tax Officer has gathered'. I would like 
it to be expressly made clear that the 
assessee will be given an opportunity. 

Shri Morarji Desai: That is bound to 
be given. If it is not given, the Assist
ant Commissioner will set it aside. 
This is ordinary commonsense. 

Shri B. P. Khaitan: But elsewhere 
such commonsense matters have been 
provided. 

Shri Morarji Desai: I cannot provide 
it everywhere. 

Shri B. P. Khaitan: We have already 
dealt with clauses 147-153, and we 
hope it will receive your consideration. 

Shri S. K. Ayyer: The next point is 
on page 47-clause 155 of the Bill, dea
ling with bad debts. One of our sub
missions is that no interest is some
times charged in the account when it 
is co:1sidered doubtful of recovery. We 
submit that in such cases, the ITO 
should not take some notional in
terest and charge it, because when the · 
principle itself is doubtful, the int.erest 
should not be treated as income. 

Shri Morarji Desai: What is not re
~eived shoyld not be treated as income. 



That is obvious. He is referring to a 
bad debt which is carried on. It con
tinues because they hope to recover 
it sometime. They also go on adding 
interest. 

Shri V. V. Chari: A case like that 
was brought to my notice. 

Shrl Morarji Desai: They keep it 
alive, but they do not receive interest. 

Shri V. V. Chari: They can write off 
the interest. 

Shri Morarji Desai: Even if it is not 
received, it has to be added on in the 
books of account. What do you do 
to the interest? It has to be addeu on 
until it is written off. 

Shri Narendrabhai Nathwaui: Let 
them write it off in a particular yeai". 

Shri Radheshyam Ramkumar Mor
arka: Even if it is written off, the ITO 
may not accept it; he may say it is 
premature. 

Shri 1\lorarji Desai: Before they 
write off, they have to make all 
attempts to see that the bad debt has 
really become bad and is not recover
able. Until then, interest goes on 
accruing, but that interest is not actu
ally received by them. They have paid 
income-tax on it. How do they get it 
when they write it off. 

What was happening in the Palai 
Bank was that they went on with bad 
debts and adding interest. On that 
interest, they went on paying divi
dends. That is. dividend was paid out 
of the share capital, out of depo5its
which is absolutely aga.inst the law. 
They were stopped only in 1958-59 
from doing that. When they were 
stopped. the whole thing came down. 

Shri S. K. Ayyer: Another point in 
connection with bad debts is that in 
some cases it will not be desirable 
when proceedings are going on i:l the 
court to write off the amount in the 
book5, although the assessee knows 
that it will be ultimat0ly not recover
able in full. In such case<>, a reserve 
for bad and doubtful debts is crrated 
from the profit and credited to reserve 
al.-count. 
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be allowed. 

Shri S. K. Ayye1·: If a specific 
amount is set apart like that. 

Shrl Morarji Desai: This is 'hee-ds I 
win, tails you lose'. 

Shri V. V. Chari: There is no hard
ship now because ultimately when you 
write it off, you will get it. 

Shri S. K. Ayyer: T}Je next point is 
011 pages 48f49-clause 175. Under this 
clause, the ITO can apprehend that a 
particular assessee is likely to part 
with any of his assets to avoid pay
ment of tax ... 

Shri Mo"arji Desai: How will it be 
an instrument of harassment? 

Shri S. K. Ayyer: We want that be
fore he takes the initiative, it should 
be approved by the Commissioner of 
Income-tax. 

Shri Morarji Desai: You can go iu 
appeal. 

Shri S. K. Ayyer: Before the ITO 
takes any initiative in the matter it 
shoC~'d have the approval of the C~m
missioner. 

Shri Morarji Desai: By that time,. 
everything will be finished! 

Shri S. K. Ayyer: '\Ve have already 
dealt with clause 178 and also clause 
179. As regards clause 182, we feel 
that there is no justification for re
covery of the tax from the firm. 

Shri l\IGrarji Desai: Why not? 

Shri B. P. Khaitan: Here individual 
partners' incomes are assessed. 

Shri l\lorarji Desai: If the partners 
default, the firm has to pay. Are they 
partners only to enjoy profits and not 
meet the liabilities. The liabilities have 
to be met by the firm. Government 
have not madP. them partners; they· 
are voluntary partner<>. 

Shri B. P. Khaitan: There is only 
one point which we would like to r.1ake 
which is of some importance but which 
is not mentioned L the memorardum. 



Clau~e 36(2) of the Bill reads: 
"In making any deduction for 

a bad debt or part thereof for 
which provisiOn is made in 
claus~ (vii) of sub-section (1), 
the following rule, shall apply:-

(i) no such deduction shall be 
allowed unless such debt or 
part thereof-

(a) has been taken into ac
count in computing the in
come of the assessee of 
that previous year .... " 

There arc certain kinds of advances 
tike advance of money to cane
growers by a sugar factory;, or to 
aupplies of store:; or raw materials. 

Shri Morarji uesai: We have said 
we will consider it. You want that 
it should apply not only to · money
lenders. Others also had made that 
point. 

Shri B. P. Khaitan: About . gra
tuity, the private employers should 
also be placed on a par .. 

Shri Morarji Desai: That will also 
be considered, not that it will be 
given in the same way. 

Chairman: Thank ·you very much. 

(The ·;witness then withdrew) 

The Committee then adjourned. 
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(Witness was caJietl in took his seat) 

Chalrman: You may start with the 
a>.>umpticm that w·~ h&ve read the 
memorandum and if you think it 
n~cessary, you may adduce any more 
paints. 

Shri N. A. Pa!khivala: I would just 
like to stress a f~w important points 
about the Bill and particularly those 
in which the Blll proposes to depart 
from the pre>ent income-tax law. 

Shd !\Iorarji De:>ai: Shall we start 
according to your m;:morandum, page 
by ;··age? 

Shri N. A. Palkhivala: Subject to 
your convenience, I may take up 
about twenty or so important clauses 
and speak only on them because they 
are more important than the others. 
Snm ~ of the others are minor points, 

'·· I shall first refer to clause 2(47). 
The definition of 'transfer' for the 
purpose of capital gains tax has in
cluded extinguishment. This is a 
departure from the existing law. To
day, under the existing law, extin
gui~hment does not result in liability 
to capital gains tax. My submision 
is that even if it is proposed to retain 
the enlarged definition of transfers 
so as to include extinguishment, the 
category of amalgamation companies 
should be excluded as it is proposed 
to be excluded for the purposes of 
development rebate. When you have 
bona fide amalgamation for commer
cial reasons, it is always in the in
terest of the industry that two or 
more industries may be combined and 
become one economical unit. 

Shri Morarji Desai: You want to 
safeguard here the amalgamation of 
companies. Is that the only point? 
We can consider that. 

Shri V. V. Chari: It will be helpful 
to know what particular types of 
difficulties are envisaged by him. 

Shri l\lorarji Desai: If two com
panies are amalgamated and at that 
time you try to take capital gains tax 
from them because of the merger
that is his point. 

Shri V. V. Chari: The law does not 
say that we should tax it. 

Sliri N. A. Palkhivala: He thanks 
that there is some ambiguity which 
should be removed. 

Shri N. A. Palkhivala: He thinks 
of the definition uf the word 'transfer' 
used in this clause in question. If no 
taxation·. L; to be recovered, it can 
be covered in the taxation clause be
cause an ·amalgamation can also, in 
ah>tract, amount to a transfer. 

Shri N A. Palkhivala: If you do not 
define the word transfer for the first 
time as you propose to do to include 
extinguishment, extinguishment is the 
very contradiction of transfer. Trans
fer involves the existence of a right 
which is transferred from A to B. 
Extingui:;hment is different. 

Shri V. T. Deheji!i: Let us consider 
transfer a little further. 

Shri Morarji Desai: If we agree 
that on amalgamation of companies, 
no capital gains tax will be charged, 
let us safeguard it and finish with it. 

Shri V. T. Dehejia: We can take 
the instance of a large company with 
s2veral assets merging with another 
small company. Thus an amalagama
ted company is created. 

Sh!'i 1\'Iorarji Desai: That does not 
make a difference; the small one does 
not affect much the big one. 

Shri V. V. Chari: The tax on capital 
gain.3 comes in only if some considera
tion is recieved and from that consi
deration you are given some expenses. 
When there is an amalgamation there 
is no consideration received. How 
does the question arise at all? 

Shri 1\Iorarji Desai: One thing might 
happen. If two companies are amal
g~mat·~d and the shareholders of one 
are paid off, then certainly those peo
:rle will have to pay capital gains tax. 



Shri N. A. Palkhivala: The point is 
only th1s. In cases where nobody 
has paid anything and only shares 
are issued, what will happen? To
day, under the existing law, such a 
case does not attract capital gains tax 
at all. Because of the incorporation 
of the word "extinguishment" in the 
definition of the word "transfer", such 
a case would be covered now. 

Shri 1\Iorarji Desai: Supposing a 
higher value of the share is there. 

Shri N. A. Palkhivala: Suppose 
company A amalgamates with com
pany B, the shareholders of the A 
company get the shares of the B 
company. They only get the shares 
substituted. 

Shri l\'lorarji Desai: As long as the 
shareholder does not benefit from it, 
there is no question of capital gains 
tax. Supposing company A amalga
mates with company B, and then 
company B's shares are smaller, and 
they amalgamate with company A, 
and company B shareholdes get 
higher shares of company A without 
p:1ying anything extra, in that case, 
that would attract capital gains tax. 

Shri N. A. Palkhivala: The shares 
of company A may be worth Rs. 500 
of the shares of the company B. Since 
the amalgamation is by the order of 
the court-they will have to get the 
sanction of the court-and since the 
shares of company A are intrinsically 
worth Rs. 500, the shareholders of 
company A will not be allowed the 
shares of company B to the extent of 
Rs. 500. 

Shri 1\'Icrarji Desai: We have got to 
consider it from the point of view of 
taxation, whatever the court may do. 
The courts are not comp::te:1t to rea
lise this. 

Shri N. A. Palkhivala: My point i.s, 
the shares which are received rep
resent the same book appreciation 
which has already accrued to the 
shareholder. 

Shri l\lorarji Desai: What can be 
the objection on your part if a per
son receives a higher share or a share 
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which is valued at a higher amount 
than what he a.ready possesses by 
the amalgamation, and if that is 
taxei? Why shculd not that man be 
charged. capita! gains tax? 

Shri N. A. Palkhivala: To take an 
instance, in Madras, the Buckingham 
and Carnatic Mills are trying to 
amalgamate themselves with another 
textile company. It is in the econo
mic interests of both the companies 
that they should be amalgamated. 
Under the existing law, there is no 
capital gains tax. Under the proposed 
law, such an amalgamation will not 
take pb.ce because 30 per cent would 
be paid by way cf tax and the .shares 
would not have risen even by a rupee. 

Shri Morarji Desai: SuppGsing the 
shareholders of a textile mill are 
given the shares of the joint com
pany, and their shares are valued say 
at Rs. 100. They get a new ~hare. 

That might be sold at Rs. 200 each. 
Why should not that man be taxed? 
That is the only contingency in which 
they .. ;hould pay. Otherwise they 
need not pay, if they have paid the 
value to the company. 

Shri N. A. Palkhivala: If shares 
are Rs. 100 worth and on amalgama
tion you get Rs. 200 which is the 
market value, then undoubt2dly there 
is a capital gain. 

Shri Morarji Desai: That is what is 
contemplated. That can be clarified. 

Shri N. A. Palkhivala: If on amalga
mation, shares of a higher market 
value are received, than the market 
value of the shares which are extin
guished, then alone capital gains tax 
can be leviabie. 

Shri V. T. Dehejia: Higher than the 
\'alue paid? 

Shri N. A. Palkhivala: No. That 
mak~3 all the difference then. I said 
higher than the market value of the 
shares which are extinguished. 

Shri V. V. Chari: It is somewhat 
like this: Suppose I spend Rs. 100 and 
get a share and after amalgamation I 
get a share whose market value is 



Rs. 150, then the difference is Rs. 50. 
I mean the cost of acquisition. 

Shri N. A. Palkhivala: Take a con
cret~ ca>e. A man pays Rs. 100 for 
the shares of company A. Today, the 
market value is Rs. i50. He does not 
want to realise this capital gain. 

Shri Morarji Desai: But he gets it. 

Shri N. A. Palkhivala: If he gets 
share., of the company B, shares 
worth Rs. 200 in value, you tax him 
on the amount of Rs. 150. But the 
department wants to tax him even on 
the Rs. 50 which i.s the increase in 
value which he has not realised. 

Shri 1\Iorarji Desai: He would have 
got it if the companies were amalga
mated. It is a windfall to him. After
wards, when it is sold, it will not be 
charge.:! again. 

Shri N. A. Palkhivala: Amalgama
tion will be hampered. 

Shri l\lorarji Des:ti: If it is ham
pered, I do not mind it. I do not 
know why it. should be hampered. •l 

Shri N. A. Palkhivala: It would be, 
because the people would not be wil
ling to amalgamate uneconom!c units 
if the result is that tax would have 
to be oaid although not a rupee is 
realised by the shareholder. If there 
was no amalgamation the share would 
be still Rs. 150. 

Shri l\Iorarji Desai: It would not 
be. There are, for instance, two com
panies. The shares of one company 
are worth Rs. 100 and the shares of 
the other company are worth Rs. 150. 
They are amalgamated. Then the 
company whose shares are worth 
Rs. 100 only a1;o gets shares worth 
Rs. 150. 

Shri N. A. Palkhivala: We are talk
ing of the word 'worth". If we talk 
cf the f3ce value and the market 
value Jet us consider what the 
position is. A man has a share of 
Rs. 100. The market value of it is 
Rs. 150. He does not want to realise 
capital gain because of the economic 
conditions, and .... 
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Shri Morarji Desai: He may not 
want to do so, but I would not be able 
to charge him capital gains tax after
wards if he sells off. 

Shri N. A. Palkhivala: Rs. 100 is 
the face value and Rs. 150 is the 
rnarket value of the shares, and on 
amalgamation another share of Rs. 150 
-that is the market value-is got. 

Shri 1\Iorarji Desai: You are confu
sing the point. 

Shri. N. A. Palkhivala: I shall make 
myself clear. 

Shri S.ubbiah Ambalam: Let me nut 
it this v.:-ay. One company is to • be 
amalgamated with the other,-com
pany A with company B. The capital 
asset;; of company A are Rs. 5 lakhs. 
That is the share value. Supposing 
company A is to be amalgamated 
with company B. You value the 
assets of company A whose capital 
value or the shareholder's contribu
tion is only Rs. 5 lakhs. The assets 
are valued at R.s. 15 lakhs. Company 
B has to pay either in cash Rs. 15 
lakh.s or shares to the value of Rs. 15 
lakhs. Company A gets Rs. 15 lakhs 
instead of contributing to a share 
capital of Rs. 5 lakhs. Instead of 
Rs 5 lakhs it get>, at the time of 
amalgamation, Rs. 15 lakhs. Now, is 
it your point that the Rs. 10 lakhs 
should not be taxed as capital gains? 

Shri N. A. Palkhivala: The question 
will arise in the case of certain share_ 
holders. Let me give one concrete 
instance. 

Shri Morarji Desai: Only the 
shareholder; n<>t the company. 

Shri N. A. Palkhivala: The share
holders will oppose amalgamation. 

Shri Morarji Desai: I do not mind 
if they oppose. 

Shri N. A. Palkhivala: You may 
reject my submissions if you find 
them unreasonable. But let me put 
a concrete case. The face value of a 
share is Rs. 100 and its market value 
is Rs. 150. 



Shri l\lorarji Desai: You are again 
confusing the issue. I am putting to 
you another case. That is a dJierent 
cas~ altogether. Today, the market 
value of the share of company A is 
Rs. 200 and that of company B is 
Rs. 100. They are amalgamated. 
Company B, whose sharEholders have 
a share of Rs. 100-that is the market 
value today-gets a share whose mar
ket value is Rs. 200. Why should not 
those people pay? 

Shri N. A. Palkhivala: If you say 
like that, I have no objection. 

Shri 1\lorarji Desai: I am not saying 
the oth2r case, where the face-value 
can be Rs. 100 at that time and it 
becomes Rs. 150 now. That is not the 
idea because the person does not sell 
it. 

Shri N. A. Palkhivala: I am in 
entire agreem::nt with what you say. 
But the learned Central Board of 
Revenue wants to go one step fur
ther. 

Shri V. V. Chari: I was exactly 
saying what the hon. Finance Min~ster 
is saying. 

Shri Morarji Desai: Whose word is 
more valuable, his or mine? 

Shri N. A. Palkhivala: Ultimately 
they will be doing the drafting. 

Shri Morarji Desai: But it must be 
acceptable to me. 

Shri N. A. Palkhivala: If you have 
understood the point, that is enough. 

Shri Radheshyam Ramkumar Mo
rarka: But take the reverse case. 
Suppose the face value was Rs. 100, 
the market value is Rs. 50 and the 
new share is issued for Rs. 50. Would 
you or would you not claim capital 
loss? 

Shri N. A. Palkhivala: No; there is 
no capital loss. 

Shri V. V. Chari: It is a matter of 
opinion. Shri Palkhivala is not the 
only assessee; there are other asse.s
see;; also. 
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Shri N. A. Palkhivala: It has been 
accepted that under the existing l:nv 
of amalgamation, there is neither capi
tal gain nor capital loss. In fact, Shri 
Chari will remember what happened 
when he was there in Madras in con
nection with the Buckingham and 
Carnatic Mills. 

Shri V. V. Chari: It depends on the 
particular form. 

Shri Narendrabhai Nathwani: Sup
po.se a person has got a share of the 
face value of Rs. 100. He has paid 
Rs. 100. Another shareholder buys at 
the market price of Rs. 150. On 
amalgamation. he gets share worth 
Rs. 200. According to you, the per
son who holds the original share of 
Rs. 100 should only pay the difference 
of Rs. 50 and not Rs. 100. 

Shri N. A. Palkhivala: Yes. 

Shri Narendrabhai Nathwani: Then 
the rise from R<>. 100 to Rs. 150 would 
escape. 

Str: V. T. Dehe.iia: The old sl:.ares 
will be there and new shares will be 
issued. The new shares will have a 
face value. A person might have con
verted old shares. Some people will 
have new shares. When the shares 
are sold, do you think the hi.story of 
each share has to be traced? 

Shri N. A. Palkhivala: No; only the 
market value has to be considered. 

Shri V. T. Dehejia: The market 
value on the date of sale is Rs. 250. 
On the date of amalgamation, the 
value is Rs. 200. The face value is 
Rs. 100. There will be some persons 
who will have Rs. 200 value of new 
shares and some persons Rs. 200 value 
of old shares. On a given date, say, 
7 years hence, when they sell, thty 
get Rs. 250. At the time of assess
ment, should you go into the histor)r 
of each share and its face value has. 
to be traced? 

Shri N. A. Palkhivala: No; wt> 
should take the uniform overall mar
ket value. 

Shri V. T. De~ejia: But some are· 
new shareholders. _ 



Shri N. A. PaHrhivala: They cannot 
be new shareholders after the amal
gamation. The position would be, to 
each according to his cost. That is 
the mandate. If a man purchases a 
share for Rs. 100 ·and another for 
Rs. 150, the principle is, to each 
according to his cost. 

Chairman: Let us go to the next 
point. 

S:;rj N. A. Palkhivala: The next 
clause is No. 9. There is no change 
in the law, but the doctrine of busi
neJs connection is sought to be conti
nued. No other country has such a 
law except AustraJ.ia. I submit that 
we should make the concept a little 
more concrete as in England where 
they say, if you are trading in Eng
land you are taxable; if you are trad
ing with England, you are not tax
able. If that is done, the loss of 
revenue would be negligible and 
there would be greater prec:sion and 
certainty about the law. As it is, so 
many propositions of export and im
port trade never come thr01,tijh 
because of this doctrine. A very 
large value of our import and export 
trade is today stifled at the source 
becausp of the pernic'ous doctrine of 
business connection. 

Shri 1\forarji Desai: I am afraid you 
are using very harsh words. You may 
say it is bad, but not pernicious and 
things like that. We can also do the 
same thing and where shall we meet? 

Shri N. A. Palkhivala: Let me 
withdraw that word. Because of the 
doctrine of business connection, a lot 
of our import and export trade is be
ing hampered. 

Shri Amjad Ali: Would you be 
satisfied if 'business connection' is 
defined clearly? 

Shri N. A. Palkhivala: Yes; it 
should be defined as meaning trading 
in India and not merely trading with 
India. 

Shri V. T. Dehejia: Will it come to 
you as a surprise if I were to say that 
the Federation of British Industries 
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have written to us saying that they 
are completely satisfied with the way 
the phrase is being interpreted? 

Shri 1\lorarji Desai: You are afraid 
that those foreigners who buy here 
and take it to their country and do 
nothing else are being taxed. What. 
you say has some truth because• I have 
found that there have been cases. 
where they have been taxed and it 
has created difficulties. There is no· 
point in chrify:ng it merely by a cir
cular. bC>cause that is not a safeguard. 
I have come across such cases in which 
this has happened and we have recti
fied it. But export trade is very 
touchy and we cannot afford to take· 
risks in this. 

Sbri V. T. Dehejia: He was refer
ing to the English practice. But that 
arises out of their own concept of in
come. 

Shri N. A. Palkhivala: The concept 
of income is just the same. 

Sllri Morarji Desai: We can clarify 
it here. That is all that he wants. 
What is your suggestion? 

Shri N. A. Palkhivala: It should be
defined as meaning trading in India 
and not trading with India. 

Shri Amjad Ali: That can be left to· 
the Select Committee. 

Shl"i Morarji Desai: That also does. 
not become simple. We will examine 
it. 

Shri Narendrabhai Nathwani: Would 
you give us a draft on this point? 

Shri N. A. Pa!khivala: All right. The 
next clause is sub-clause (10) of clause 
10 which is a new clause. 

Shri lUorarji Desai: We are trying 
to find out a solution whereby the· 
seeming d:scrimination is not there. 

Shri Arnjad Ali: Would article 14 of 
of the Constitution satisfy you? 

Shri N. A. Palkhivala: The Supreme· 
Court has laid down a well-settled 
principle that unless the discrim:na-
tion is reasonable .... 



·shri Morarji Desai: I am not plead
;ing for any constitutional protection. 
:Dn the ground of equity, we will 
.examine it. 

Shri N. A. Palkhivala: Then, clause 
11 deals with religious and charitable 
.trusts. There, there is a new provi
sion sought to be incorporated mak
ing a departure from the ex'sting law. 
Tnat. :s, if a trust is bona fide for 
charitable purposes and if its income 
is acwmulated and applied to- non

,charitable purposes under t:1e existing 
law you will tax it in the year in 
which it is applied to non-charitable 
_purposes. Here the law goes a step 
further. Under the proposed Bill, if 
it is accumulated and applied ulti
mately for charitable purpo:;es still 

-the exempt:on is .sought to be denied. 

Shri Morarji Desai: Because we do 
-not want there to be any sort of accu
·mulation. But we are considering the 
,case where a trust wants to accumu
late its income in order that it may 
be applied lump sum later on. We 
-are trying to find out a solution, 
--whereby if a ·man declares h:s inten-
tion from the very beginning and 
_specifies the purpose for which he 
-wants to accumulate, then he may be 
allowed the benefit. 

Shri N. A. Palkhiwala: If the learn
-ed Committee be pleased to put 1t this 
way, that so long as the accumulation 
is for a purpose authorised by the 
'Trust .... 

Shri l\forarji Desai: And also there 
-is a declaration of the intention from 
·the very beginning. 

Shri N. A. Palkhiwala: Many of 
these trusts are generally for chari
·table purposes. 

Shri 1\Iorarji Desai: But if they 
-want to accumulate they must say so. 
·what I s:=tY is that the trustc2s must 
declare from the very beginning the 
purpose for which they want to accu
·mulate. If it falls within the Income
tax Act, then the 25 per cent will be 
allowed. 

Shri N. A. Palkhivala: ·The next one 
_ds clause 13. This again is departure 
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from the existing law. Sub-clause (a) 
is about relatives. 

Shri Morarji Desai: You may make 
your submi.>sion about that, but there 
is no hope of it being granted. 

Shri N_ A. Palkhivala: I am not at 
the moment suggesting that the trusts 
created for poor relations be exemp
ted. You agree that trusts are created 
for relief of poverty generally. 

Sh!i 1\I!>rarj!. Dasai: If it is for 
relieving poverty generally and if it 
fits in with the prov!S!ons of the 
Income-t;1x Act, then the relatives can 
be given help and that is a differ~'nt 
thing altogether. 

S1Jri N. A. Palkhivala: The difficulty 
will arise like this. A trust is gene
rally for relief of poverty, but you 
have a clause that preference be given 
for relative::;. 

Shri Morarji Desa.i: That also is 
vicious. 

Shri N_ A. Palkhivala: May I sug
gest one amendment? It may be sai.i 
that income spent on relatives may be 
taxed. 

Shl"i Morarji Desai: Then I consider 
that the whole trust w:ll get vitiated. 
Let there be a separate trust. Let the 
trust be split up into two parts. 

Shri N. A. Palkhivala: Otherv:i.>e, 
what will happen is, if the income of 
the truth is Rs. 50,000 and even if 
Rs.· 100 is given to a relative the whole 
income is denied the benefit. 

Shri Morarji Desai: Let them make 
some other provision. I find that lot 
of loopholes are made out of this. I 
know of many instances. 

Shri N. A. Palkhivala: Then, s:r. 
the income which is applied to rela
tives may be denied exemption. 

Shri :Morarji Desai: Thei·e is ample 
time now. They know our intention. 
They can amend the trust deed. 

Shri N. A. Palkhiva!a: U.1Iess you 
give power to the courts, they cannot 
amend it. At least confer the power 
on the courts. 



~hri Narendrabhai Nathwani: Do 
you think there is no such power now? 

Shri N. A. Palkhivala: There is no 
po.ver now. 

Shri Narendrabhai Nat:1wani: Why 
can't it be amended in view of the law 
to be passed? 

Shrl r,to,·a-ji Desai: A High Court 
ha~ full powers as far as I know, 1o 
allow the alteration if all the trustees 
agree. If some do not agr<.:e then they 
do not allow. 

Shri N. A. Palh~·dvala: We have had 
thi,; d fficulty in Bombay. 

Sial Morarji Desai: In Bombay they 
have changed some trusts entirely. 
We are going to provide that they can 
be changed with the permission of the 
High Courts. We will say that if they 
change by orders from the High Court 
we wJl consider them. 

Shri C. D. Pande: May I seek one 
clarification. Supposing ·there is a 
<:hnritable trust but because of the 
inclmion of certain poor rela+ions it .. \:; 
YitiatC'd. w:ll the Govern'ffient inva
lidate it only to that extent or is it 
that the whole trust will be denied the 
benefit? 

Shri 1\lorarji Desai: The whole trust. 
That is the inte:~tion of th:s amending 
Bill. But thev can amend the trust 
and get the relief under this A:::t. Let 
the clause givmg preference to poor 
relatives disappear. They can give to 
t:>verybody. 

Shri N. A. P:ilkhivala: With great 
re.:;pe:::t. s:r, may I submit that unless 
"the power is conferred by the statute 
no court \\ill have the authority to do 
it. 

Shri 1\lorarji Desai: High Courts can 
give the permis~ion. I have seen that 
they have given permission for chang
ing trusts completely. 

Shri N. A. PalkhivaJa: Unless the 
purpose of the Trust has fa;led, I again 
submit with great respect, t~!at no civil 
court ha!! the power unless you coD· 
fer it expressly by the statute. 
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Shri 1\lorarji Desai: '['he legal acu
men of people is so great that they 
can alwavs prove that the purpose 
has failed and therefore something 
else should be done. The law can 
always be utilised to the best advant
age if ther High Court allows it to be 
done. 

. Shri K. R. Achar: A High Court can 
only interpret the statute. 

Shri Narendrabhai Nathwani: Whe
ther we should have a specific f)rovi
sion here or not we will consider. 

Shri 1\lorarji Desai: We cannot say 
thar we. will enable the High Court to 
do that by a legislation. It has to be 
seen wh.ether under the Constitution 
we can provide such a clause here. 

Shri N. A. Palkhiva!a: Under the 
Constitution there is no bar. 

Shri 1\Iorarji Desai: If the trustees 
do not give anything to relatives and 
declare their intention from the very 
beginning, it is all right. 

Shri N. A. PalkhivaJa: They will 
not act upon the preference clause. 

Shri Mor.,.,.ii Desai: As long as they 
do not act :.. 1 it, it is all right. 

Shri Narendrabhai Nathwani: Sup
pose it is stated in the trust deed that, 
in the first instance, it shall be given 
to the poor relations. If there is such 
an obligatory c~ause then the trustees 
are bound by it. But if the discretion 
is given to them, certainly it is open 
to them to change it. 

Shri N. A. Palkhivala: If there is an 
obligation then the trustees and the 
court• are bound by it and it cannot be 
changed unless you give express sta
tutory powers to the court. 

Shri Narendrabhai Nathwani: I am 
not sure about it. 

Shri N. A. Palkhivala: Otherwise, 
you can exempt trusts which were 
created before. I will give one con
crete example. Take the Sasoon Trust, 
involving millions of rupees. Not a 
rupee goes tu the relatives, as will be 
seen from the accounts submitted to 
the authorities. 



Sh!'i 1\'lorarji Desai: If nothing goes 
to the relatives, then we will exempt 
that. We will trv to make that sort 
of provision. • 

Shri V. T. Dehejia: We have been 
talki1g of relations generally. But in 
clause 13 it is re3tricted to brothers, 
sisters, sons and father. 

Shri N. A. Palkhiva!a: I have seen 
the definition ·of ''relatives". In fact, 
that is discriminatory-total denial if 
it is given to my grandson and full 
exemp:io'l if it is given to my broth
er's grandson. 

Shri Morarji Desai: We are going to 
widen that definition. I am prepared 
to abid~ by what the Select Commit
tee deci:les. 

Shri IIi. A. Palkhivala: Then I come 
to clause 23, which deals with house 
property. Under clause 23 half the 
municipal taxes are allowed as deduc
tion, a'1d not the whole, if the house 
property was constructed after 1950. 
That is not equitable. 

Sh·ri l'vlorarji Desai: This was done 
only last year. 

Shri N. A. Palkhivala: This will re
sult in great hardship. l:1come from 
house property is restricted today 
because of the Rent Control Act 
throughout the country and one does 
not get a return of more than three 
per cent 0:1 most of the houses cons
tructed before. 

Shri Morarji Desai: This is a matter 
which shall be more relevant for the 
budget to deal with, not for this legis
lation. 

Shri N. A. Palkhivala: Once tllis Bill 
is passed into a law .... 

Shri 1\olorarji Desai: Even then we 
can go on changing it and you will not 
be able to do anything, 

Shri N. A. Palkhivala: Since you 
have been good enough to consolidate 
the law. 

Shri Mo.rarji Desai: We are not try
ing to disturb whatever has been done. 
I do net want a different budget to be 

tOts. 
introduced here. This will ~m:•unt to 
a different budget. 

Shri N. A. Palkhivala: If yo~ re
move the iimitation in respect o.f build
ings co.1strucced after 1950 .... 

Shri V. T. Dehejia: That is a tudget 
p:)int 

Shri 1\'Iorarji Desai: I cannot do any
thing now. I can take it into consi
deration at the time of the next budget. 
If I grant this, everything else will 
come and the rate can also be altered. 
I do not say I will do it; I only say 
that I will consider it. 

Shl'i N. A. Palkhivala: It works very 
serious hard.>h~p to those who own 
house prcperty. 

Shri Morarji Desai: You better give 
the whole case to me. I will cor.sider 
it. 

Shri N. A. Palkhivala: Then I come 
to clause 32, which deals with depre
ciation. There b no departure from 
the existing law. But there is a re
commendation of the Taxation E.1-
quiry Committee that in rEspect of 

. short-term leases of mines or quarries 
for brick~ or stones either the cost may 
be allowed or depreciation is allowed. 
That idea is not incorporate:! in clause 
32. A ma:1 wants to get some stones. 
He goes to somebody who is the ov.;ner 
of the land and tells him "I will take 
this land on lease of Rs. I2,000". He 
pays the money and extracts stones. 
That Rs. 12,000 which is paid for the 
right to extract stone is not given to 
him, either as deduction or deprecia
tion. My respectful submiss'.on is that 
on grounds of equity and fairness this 
should be allowed either by way of 
depreciation or by way of revenue ex
penditure. When the whole idea is to 
get raw material in the form of stones. 
bricks or earth, if a land is taken on 
a short-term lease of five to seven 
years and o~e pays annual rent to the 
owner of the land now one doe3 not 
get a~y deduction.' There is no depre
ciation o1 revenue deduction. The 
Suorem ~ Court looked at it this way~ 
on~ h:,.:; acquiTed the assets, namely. 
the rig!1t to excavate stones .... 



S1lri 1\Jnrarj~ Desai: That is only for 
particular year and the p:Jyment is 

made on that basis. It is finished. 

Sbri S. A. Pa'khivala: If it is aliow
ed to l"!im as a revenue deductic-n, he 
>v!ll not claim depreciation allowance. 
1!1 countries like United S~ates and 
Englantl one gets deprecia~ ion allow-
• mce h such a continge!lcy. rhis ques
tion arose in the case of Pingle Ir,dus
tries 

Shri V. T. D"!hejia: Tf I remamber 
a right, the Supreme Court b.Pld in 
that case that it is capital investment. 
Th~ question is whether the oayment 
in that case was annual or in instal
ments. 

Shri N. A. Palkhivala: !t was arnual. 

Shri V. T. Dehejia: So far as I am 
informed, it was held a~ oaymcr.t in 
lnstalmen~s. 

Shri :S. A. Palkhivala: Bu: no ·leduc
ti·m \•:as given nor deprecia;ion allow
a- ~c. Here I am not critic sing the 
ja:Igmen~ of the Supreme Court. He 
sh -:11dd be given either of t:ne t"Y<_l· 
Th~t case was in 1960. · 

Shri Narendrabhai Nathwani: We 
will read that judgment. 

Shri 1\lo:-arji Desai: We will .:ons!dt:r 
this point. 

Shri N. A. Palkhivala: In England, 
France and United States th"s expen
<i:ture i3 allowed to be depreciated. 

Then I come to sub-clause (1) of 
clause 3::., relating to developrr:e lt re
bate wrere there is a practical diffi
cult~ which arises this way. This ~ not 
a matter involving revenue t ut a 
mat:e-:- cf convenience and , quity. 
Eve, if this clause is ume::ded as I 
suggest, it would not. involve any loss 
of revenue. In order that a man may 
get •levc:lopment rebate two cumu
lath•e c:-:nditions have to be fulfilled 
h a sing'e year. Firstly, the asset 
must b~ installed in that year and, 
secondly, it must be u<>ed in that year. 
The practical difficulty arises in cases 
where tre installation i:: t"omp1eted, 
say. by the 28th March anr! \ts use 
starts four days later. 

Shri \'. V. Chari: This thiPg is 
covered easily by executive instruc
tions. 

Shri N. A. Palkhivala: It is not 
cove.red by executive instructions. The 
Department fought tooth ant! nail to 
depriv" the assessee of that right. The 
assessee went to the court and lost . 

Shri l\Jorarji Desai: In a ('OUrt the 
assessee would lose. He would not 
get it in the court, but the Depart
ment c2r.; give it. If the Department 
does n('i: choose to give it, he has no 
remed~': However, this can be con
sid<:>reci · We will try to clarify il. 

Shri V." V. Chari: I was only trying 
to say tl·:at it is actually the preEe.1t 
pracuce. I ao not know how Shri 
Palkl:Jin:la got this idea. 

Shri N. A. Palkhivaia: It has hap
pened in the National Mar.ufactures 
case. It is a reported case. 

The next point is about clause 33, 
sub-c!auses (3) and (4) which, <~gain, 
deal wit':! developme.1t rebate. The 
principle· of development rebate is that 
if you transfer the asset to ar:yone 
within ten years, you lose th£:: deYelop
men;; reoaw ro which ·you would be 
otherwise entitled. Only two excep
tions to th1:> are provided for. They 
are, firstly, amalgamation of two com
panies and secondiy, transfer of the 
busmes.~ from the partnersh:;p to a 
pnvate limited comoany. Other cases 
of bona ttae !'Uccesswn for commerciai 
reasons arise. An individual may con
vert his business into a limited com
pany for bona iidP. reason, or he may 
invite a public company. In such 
cases the benefit of the development 
rebate is completely lost though the 
case is absolutely bona fide and there 
is no idea of gaining on tax benefit. 
May I suggest that the- restrictinn is a 
salutary one. You do not tak~ your 
deve1opment rebate and then sell the 
asset within two or three years. That 
principle is healthy. It must remain in 
the Act. Wherever that healthy prin
ciple is not sought to be violated and 
there il' a bona iide succession, for 
example, P.n individual selling his 



business to a limited company or con
verting it in to a limited company or 
inviting a fresh company and so on, 
this· benelit should not be lost. Under 
the Bill it is lost. ( 

Shri Morarji Desai: Does an indivi
dual gF>~ this benefit? 

Shri V. V. Chari: Development re
bate is admissible to everyone but 
an individual scarcely gets it 

Shri l\forarji De~ai: If it ic; an out
right sale, how can it be allowed? 

Shri N. A. Palkhivala: That h a 
transfer. If you find that there is a 
succession to business ... 

Shri V. V. Chari: How can a com
pany succeed an individual? 

Shri Morarji Desai: Successio'l is 
dependPilt on transfer of money. 

Shri N. A. Palkhivala: Take this 
case which is provided for in thE.' Act 
itself. If a partnelfship is succeeded 
by a private limited companv. the re
bate is not lost. But take the case of 
a partnership, say, of 18 per:;on,o which 
1~ permitted by law. If it is s•wceeded 
by a public company though the num
be~· of shareholders is 18, the develop
me:Jt rebate is lost. 

Shri V. V. Chari: The Tyagi Com
mittee'5 recommendation is only in the 
case of ama1gamations and firms which 
convert themselves into private com
panies. They have not gone further. 

Shri Morarji Desai: Again, this thing 
concerns the Budget and I cannot 
change it now. 

Shri N. A. Palkhivala: I am giving 
this concrete case instead of arguing 
merely on legal grounds. A partner
ship of 18 converts itself into a limit
ed company. Now if it is a public 
limited company the rebate is lost 
even though the public limited com
pany consist 3 only of 18 persons and 
there are no outsiders in it. 

Shri Mol'arji Desai: It is not a public 
J.United c~mpany. 
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Shri N. A. Palkhivala: It is. If there 
are more than seven persons, it is a 
public limited company. 

Shri Morarji Desai: Then why should 
it be lost? 

Shri V. V. Chari: If the sharehold
ers are exactly the same, it would not 
be lost. He is talking of imaginary 
cases. 

Shri l\Jorarji Desai: Then why not 
provide for it? 

Shri Radheshyam Ramkumar 1\Ior
arka: ThE.' provision only provides that 
those partners must be shareholders 
in the company. Besides the partners 
ti1ere may be other shareholders. Sub
clause (4), Explanation (iii) says: 

"all the partners of the firm im
mediately before the succession 
become shareholders of the com
pany." 

Shd Narendrabhai Nathwani: What 
is there to prevent these shareholders 
from transferring it once they get it? 
Thev ca11 do Jt 

Shri N. A. Palkhivala: Nothing at 
all. Shri Chari's point was that if it is 
a pub-ic limited compa:1y it would be 
allowed: otherwise it would not be 
allowed. It would be allowed if a firm 
is succ:?eded by a private company, 
but once you have a public company 
with the same shareholders develop
ment rebate is completely lost. 

Chairman: Others can come in. 

Shri N. A. Palkhivala: Even in a 
private company others can come in. 
Once you have a firm or a private 
com pan) , next year you can take ten 
more people from the public. 

Shri V. V. Chari: There is a restric
tio.1 that the shareholders must be the 
same. 

Shri N. A. Palkhivala: You may 
pl-ovide that restriction and apply it in 
the ca-;e of a p~1blic company where 
the shareholders may be the same. 



Shri V. V. Chari: But is it likely to 
arise, that is, a case of a partnership 
becoming a public company with ex
actly 18 members? 

Shri N. A. Palkhivala: We have a 
case in Bombay where this po·in.t has 
arisen. If there is no rational reason, 
why should it be confined to a private 
company? 

Sbri :Mora1·ji Desai: That can be 
considered later on. 

Shri Amjad Ali: You have suggest
ed tne deletion of line 9 on page 33. 
You cto not press it? 

Sbri N. A. Palkhivala: There is some 
mistake. It is not page 33, line 9. But 
I am not arguing all the points. I am 
only picking up the main ones. Now I 
turn to the next clause which is one 
of the very, very important clauses, 
that is, clause 37. To my mind it is 
the most important clause. It will re
volutionise and upset the settled law 
of this country. I will quote chapter 
and verse for what is the settled law. 
Today the position is that if any busi
ness expenditure is incurred wholly 
for the purpose of business .... 

Shrl Morarji Desai: Why have you 
mtro!luced this word 'necessarily'? 
Why was It not there before? 

Shri V. V. Chari: It has been done 
on the advice of the Law Ministry. 

Shri V. T. Dehejia: The Law Com
mission has used the word in different 
sections. 

Shri N. A. Palkhivala: In this parti
cular clause it has not used the word 
'necessarily' at all. 

Shri V. T. Dehejia: The word 'neces
sarily' has been used in other clauses 
which are similar. 

Shri N. A. Palkhivala: We have also 
used the word 'necessarily' in other 
clauses. I am not raising any objec
tion to it. 

Shri Morarji Desai: It does not 
mean that the word 'necessarily' 
should be used in all Sections. 
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Shri N. A. Palkhivala: Even under:· 
the existing Income-Tax Act, the· 
word 'necessarily' is used in three
clauses, but that is in a different ron
text. 

Shri V. T. Dehejia: Would you like·, 
to justify allowance of expenditure 
which is not necessary, as necessary?' 

Shri Mora;ji Desai: Even for my 
own Ministry I am not able to decide· 
whether you require this or not. Be-· 
fore the man goes to the Tribunal, he: 
is suffering a lot. I do not want the 
Income-Tax Officer to have many dis
cretions.'· These are the instruments· 
of corruption. I am afraid this will 
be the greatest instrument of corrup
tion. I thought over it for the last: 
two days. I feel that this · would 
create difficulties. We must consider· 
this. 

Shri Amjad Ali: We are using a 
harsh word. 

Shri Morarji Desai: We are using: 
words which are capable of misuse. 
We mu.>t not have anything in the
law which is capable of being an ins
trument of cotruption. 

Shri N. A Palkhivala: There is; 
no such precedent anywhere. 

Shri Morarji Desai: If it is a thing· 
which can become an instrument of 
harassment, we must get rid of that .. 

Shri V. T. Dehejia: Mr. Palkhivala, 
according to you, the sole judge of 
necessity should be the spender. 

Shri N. A. Palkhivala: Necessity is 
not the criterion at all. 

Shri Morarji Desai: How is the 
Income-Tax Officer able to say that 
this man is not necessary? 

Shri N. A. Palkhivala: How can the 
Income-Tax Officer dealing with 20' 
industries have enough knowledge tO> 
say what is necessary here and what 
is /necessary in another industry? 
Suppos:ng a technician is employed on 
Rs. 3000, the Income-Tax Officer can 
say it is not ne.:essary on the plea 
that the business was going on already 
without him. I may appoint a sales 
agent. The Income-Tax Officer can 



csay, "Without a sales agent how were 
you carrying on the busine>s before?". 

Shri Morarji Desai: He can say that. 
.There will be some peopie who will 
~not surrender. But many people will 
:surrender. We will consider that. 

Shri N. A. Palkhivala: I may say a 
-word here. It has been stated that 
·that i.> not the meaning of the word 
·•necessarily'. But that is the legal 
.meaning of the word 'necessarily'. 
'There was a case in England. The 
finding wa.3 given that this was not 
·necessary and on that the House of 
-L:>rds said, "You must allow the ex
:penditure because necessity is not the 
·criterion." In India there was a case 
·which went to the Supreme Court 
·where by the test of 'necessity' the 
asses>ee would have lost the ~ase; 

"but, then he succeeded. 

Shri V. V. Chari: You said, it is in 
·no other country's statute. But, it is 
there in Australian Act. 

Shri Morarji Desai: We will consi
·der this. Som~ change is necessary. 
There are people who utilise the 
'Company's money a.3 if it is their own. 

Shri N. A. Palkhivala: We may say, 
·"wholly and exclusively". 

Shri Morarji Desai: Still the man is 
<employej in the Company. 

Shri N A. Palkhivala: Respectfully 
I may say, Sir, that such a case you 
·have already provided for three years 
:ago. In your budget you provided 
ior this: in the case of any Company, 
:public or private, though it is wholly 
.and exclusively used for the purpose 
of busine~>. still if it is not reasona
-ble having regard to the interests of 
the business needs of the Company, it 
:is disallowed. 

Shri Morarji Desai: It may be dis
-allowed. After that, the Appellate 
'Tribunal allows it. 

Shri N. A. Palkhivala: The law al
ready provides for it. 

Shri 1\lorarji Desai: We will care
·fully consider it. We have got to 
remove its miduse. There is a lot of 
misuse. 
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Shri N. A. Palkhivala: For that tax
payer.; will be harassed. 

Shri 1\-lorarji Desai: I do not want 
any instrpment of harassment in this. 
From that point of view, we will con
sider it. 

Shri V. T. Dehejia: Just now you 
referred to the judgement where un
reasonable expendHure has been dis
allowed. Here it is: 

"If in the opinion of the Income
Tax Officer any such allowance 1s 
excessive or unreasonable having 
regard to the legitimate business 
needs ...... " 

As you know, this phrase '"having 
regard to the legitimate business 
needs" has been interpreted to me 
according to the spender himself. 

Shri N. A. Palkhivala: The point 1s: 
can the ITO decide how to run the 
business? 

Shri Morarji Desai: We have only 
to ~ee that there are no malpractices. 
We will comider that. 

Shri N. A. Palkhivala: Now, I come 
to clause 62; sub-clauses 1 and 2. That 
is the clause which corresponds to 
the pres=nt section 16(c). Today the 
position is that if a tru>t is created 
which is revocable only after six 
years, in other words it is irrevocable 
for six years, the income of the trust 
is not included in the total income. It 
says that the ornv1s'ons oi section 
61 shall not apply to any income 
arising to any pemon by virtue of a 
transfer made before the 1st of April, 
1961 which is not revocable for a 
period exceeding 6 years. 

Shri Amjad AU: How does it 
help you? 

Shri N. A. Palkhivala: Under the 
existing law, if a trust is irrevocable 
for six years, you do not includ~ the 
income for 6 years in the total income 
of th~ settler. When it becomes re
vocable, the income becomes includa
ble. ~,or the period that it is irrevo
cable, you do not include the trust 
income. That is. the existing law. 



Now, tf trusts are created which are 
irrevocable for 20, 30 years. still t·h._ 
income of the trust will become in
cludable in the settler's total income. 

Shrl V. V. Chari: If it is irrevoca
ble, it would not be. 

Shri N. A. Palkhivala: I say, 20 or 
30 years. Suppose a man creates a 
trust for 20 years. He says, for 20 
years, I am going to· be in -business 
and I hope to continue in business. If 
it is not bona tide it is includable. 
We are not dealing with benami tran
sactions. Benami transactions are al
ways taxable under the general law. 
We are dealing w1th bona fide trans
actions. 

Shri 1\forarji Desai: Why are these 
words necessary? 

Shri V. V. Chari: Trusts already 
made before 1-4-61 are not affected. 

Shri N. A. Palkhivala: A man makes 
a trust tomorrow i.Iu'evocable for 10 
years. 

Shri V. V. Chari: You mean to' s~Y 
that the Act should not be amended 
at all? 

Shri 1\forarji Desai: He says that 
the words 'made before the 1st day 
of April 1961' should be omitted. 

Shri N. A. Palkhlvala: The rest will 
remain. In other words, the exist
ing law may be continued. 

Shrl 1\forarji Desai: Income arising 
from transfers which are irrevocable 
lor a period exceeding 6 years is not 
included in the total income. Why 
should it not be included? 

Shri N. A. Palkhivala: If I may 
explain the law as it is today, if a 
trust is irrevocable for 6 years at 
least, for the period that it is irrevo
cable, you do not include the trust in
come in the settler's income because 
he has no power over that income at 
all. If he has any power to enjoy 
the income, you tax the settler. I 
have nothing to say. We are dealing 
with a case of bona fide settlement. If 
it is irrevocable for 6 years, during 
the period of irrevocability, you do 
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not tax him. When it becom-es revo
cable, you tax. What is sought to be 
done by the Bill is that here after if 
a trust is made irrevocable for 20 
years and revocable after a certain 
lapse of time, although the settler 
does not get any benefit out of the 
trust, still you propose to tax the 
settler in respect of the trust income. 
My submission is only this. Let the 
existing law be continued that the 
trust must be irrevocable for six 
years. If it is irrevocable for less 
than 6 years, you tax the settler. If 
it is irrevocable for at least six years, 
for the' period that it is irrevocable, 
and the ·~ettler does not get any benefit 
at all, for that period, he is not taxed 
because it is not his income at all. 
That law has not led to abuses. You 
may have two kinds of abuses. One 
is benami trusts. You tax that uner 
the general law. · 

Shri Morarji Desai: Is this a new 
provision? 

Shri N. A. Palkhivala: Yes. Sub-
clause (1) is not new. In sub-clause 
(2), the words 'made before the 1st 
day of April, 1961' are new. The 
rest is the old law. 

Shri V. T. Dehejia: The point is, 
what was in force up to 1-4-61 has 
been continued. I am not an Income
tax Administrator, if my point is not 
correct, you may correct me. Sup
pose a man creates a trust. It is irre
vocable for 10 years and afterwards, 
he can revoke. During the ten years, 
the trust has earned income. That 
income has remained in the trust. It 
started with Rs. 1 lakh and it has 
become Rs. H lakhs in 10 years. At 
the end of 10 years. he revokes. That 
money of Rs. 1! lakhc; comes to the 
hands of thP. man. Will the difference 
of Rs. 50,000 be taxable in ;iny way? 

Shri N. A. Palkhivala: It will be 
taxable in the hands of the trustees. 
In the case of accumulation vou tax. 
I have no objection. In order to tax 
1 per cent of cases, 99 per cent of 
bona fiole trusts are to be taxed in 
the hands of the wrong man. I say 
straightaway, I do not plead the case 
of the man who has accumulated the 



amount. Tax the settler. In the 
example given now, you will tax the 
trustee, not the settler. Suppose 'you 
decide to tax the settler, out of 10,000 
trusts in 'India, you 'will hardly have 
ten cases. of this type. Nine thousand 

·cases will be bona fide trusts which 
are irrevocable, where the .settler do~s 
not ·get a rupee~ In the subsequent 
provision, accumulation 1s provided. 
If he gets· any income or directly or 
indirectly if he has any power over 

·the income or corpus, it is revocable. 
·That· is also there. Where the settler 
gets one rupee by way ·of ineome, that 
you will always tax. ·We are dealing 
with bona fide cases. · This is a far
fetched case of accumulation. How 

··many ca.ses have the Income-tax de-
-partment administered and how many 
.cases there have been of accumulation! 
If you want to safeguard ·the revenue 
against acc'umulation;· tax the. settler 
where there is accumulation. I have 
·nothing 1 '1o·'say;~" For· the-' sake· of 1 
stray ease out of 10,000', ·· are you 
deny1ng the exemption for the bona 
fide trusts? " · .. " · ' · · 

Shri V. T. Dehejia: I will mention a 
sort of a trust that: I know of not in 
this connection, but outside.. A father 
creates a trust-irrevocable trust-in 
favour of the sons of Rs. 5 'or 7 lakhs. 
He says, for that period,. the income 
"will be given· to the sons. Normally, 
in the hands of the father, the income 
would -have · I>een taxable. By creat
ing the trust, he escapes the income 
tax; ~ould Y'ou consider it bona fide? 

Shri N. A. Palkhivala: It is bona. 
fide. The sons enjoy the income. The 
fatHer has no power over the income. 
-~at Lc; mala fide? 

Shrt Morarji Desai: Is it not liable 
to Gifts 'tax? · 
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Shri N. A. Palkhlvala: It i.s liable. 
The Gifts-tax Act, ·in terms provides 
that the creation of a trus\ shall ·be 
treated ·as a ·transfer.· There is no 
dGubt about it. 

Shri · V. T. Dehejia: He has trans
ferred the· ineome to the· son: 
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Shri N. A. Padthlvala: If the father 
takes back a single rupee, you tax the 

. whole income. The father would have 
maintained his sons and educated 

·them. He says, my son's expenses will 
be met from this. 

Shri V. V. Chari: May I explain my 
point of view? Really, it should not 
be taxed in the hands Of the settler. 
if the trust is a bona fide irrevocable 
trust. But, when the trust is really 
revocable, simply because it continues 
for 6 years, you say it is irrevocable. 
Where i~ the justice in giving the 

· benefit of a provision which is appli
cable to irrevocable trusts. If you 
think 6 years is long enough, there 
will be, I think, violent difference of 
opinion. If it is irrevocable for 20 or 
30 years, I have no objection. Irrevo
cable for 6 years is practically revo
cable. 

Shri Morarji Desai: We will devote 
more time when we consider this 
clause. 

Shri Radheshyam Ramkumar Mo
rarka: I want to understand one 
point. The example which Shri Dehe
jia gave .... 

Shri Morarji Desai: I have not 
understood it at all. 

Shri N. A. Palkhiv.ala: I may be 
allowed a couple of minutes to explain 

' it. It is a matter of very far-reaching' 
importance. Suppose there is a trust 
which is a benami trust; thesettleris 
always taxed. If it is for his minor 
children; if the trust is irrevocable 
the settler is taxed. If it is for his 
wife, the settler is taxed. If there is a 
trust which is for somebody else but 
a rupee goes to the settler, the whole 
income is taxed. If no part of it goes 
to him but if he has some power to 
alter it or to make a deviation, then 
also the settler is taxed. I have no 
quarrel with it. 

My only submission is, suppose thers 
is a case where the man makes a bona 
fide 'trust for his grown up children, 
twenty or twenty-five year old. The 
father says: I have Rs. 5 lakhs, I give 
it as a buna fide trust to my sons. And 



he pays a gift tax on it. If the ihcome 
goes to the children and they enjoy it, 
why should it be included in the 
father's income? 

The point made is that if it is irrevo
cable for six years, why not treat it as 
the father's income. He does not know 
how the children will shape. He :ioes 
not know which one will turn out 
into a good son and which one into a 
bad son. 

· Shri V. V. ·Chari: · So he does · not 
want to trust the money with them 
for more than six years. 

Shri N. A.· Palkhivala: Yes. But 
has the law been abused ln this res
pect? 

Shri V. v: Chari: Yes, that fs why 
it has been put like this. 

Shri N. A. Palkhivala: Can you give 
those instances? 

Shri v. V. Chari: I cannot give you 
all the instances. 

Shri N. A. Palkhivala: The abuse .if: 
that the man gives it to his own 
grown-up sons? If a !father cannot 
give it to his own grown-up sons .... 

. · Sbri Moiarjl. Desai: These' are all 
· £>asy ·stratagems. 

Shri N; A. Palkhivala: This · is a 
· bona fide trust. 

Shri l\lorarJi' Desai: Why not give 
Government its share? He must pay 
the Government a share. This applies 
only to pt>rsons who have money, 11ot 
to people who may not have much 
capital. 

Shrl N. A: · Patkhlvala: The whole 
Act applies like that. The point is, 
are you not 'going to permit what is 
permitted in England and other 
foreign countries? 

Shri Morarji Desai: In other coun
tries many things are permitted. India 
ii a unique country! 

Shri N. A. Palkhivala: We have 
permitted irrevocable trusts to be 
created. Where the settler doea not 
enjoy any part of the income, should 

. he ·De taxed? J:.have' a fair' aln.ount of 

. experience of . ' these things. ' Multi
millionaires I are', DOt .. 'worried ' ···about 
the wealth tax, but even honest citi-

. zens. cannot make a bona fide trust 
under this. 

Shri Morarji Desai: What is t..'le' dis
honesty here? 

Shri N. A. Palkbivala: 'You are 
t~xing Jpe, settler in, respect o~ an in
collle which, is not !llsincome. He has 
created a bona fide trust. 
'~' • '·' .l. • ·~ \' "'-!; .... ' •• .l > 

Shri ~oratji, Desai; Why ,pas, .. he 
created ·.the trust? Only in order to 

' ·pay Jess Jneome::tax: imd for no other 
purpose. · 

,-, Shri ·-v. v.' Cfulri:' LJgal-.a~oidance. 

Shri Morarji Desai: It is a legal 
avoidance which I don't want to allow. 

~ ,Shri N. A.' Palk4ivala.: It is a .sound 
:proposition borne out by one's know
ledge that trusts are created for six 
years .... 

Shri Morarji_ J:)esa~=~ . Y{hy for . six 
· years? If it is permanent, I do not 
. mind. 

· ·Sitrt N. A. P~Ikbi~~Ia: Many.cio'hot 
make it permanent . 
, • _ , .. T . , ••. • t, jo('> ~ 

' Sbri Morarji DeSai: · Are· irrevocable 
trusts only for a period of years? 

Shri N. A. Palkhivala:- If he .finds 
that the \)eneftciary is not,· beha.ying 
properly he runs the risk for' six' years. 

Shri Morarji Desai: Let. him give 
that gift to them and b~· <:tone. With.., it. 
I do riot pn!ve~t ,him. honL ilvinit; the 
gift .. Wha:t is the catch behind. this? 
I am afraid of the. catch. 

Shli N. A. PallililviUa:. He w~~ts' to 
make a trust. 

... Shri Mo~arji Desai: Because he 
wants to retain the power. 

Shri N. A. Paikhivala:. U~d~tibledly. 
But when it comes back· to him, he is 
taxed. 

. ' ' • ;\ . • ~ J ,. 

Sbri Morarji J)esai: . Why not );low, 
in the larger income? He only .wants 
to evade, , by this stratagem, paying 



the higher tax, because his slab will 
go higher. Therefore he sets aside 
something which goes to the sons who 
will pay a lower tax. 

Shri V. V. Chari: He can directly 
maintain the sons. Why should he 
create a trust? 

Shri N. A. Palkhivala: It is a trust 
for anybody. 

Shri Mor~rji Desai: An honest man 
pays all the Income-tax due from him. 

Shri N. A. Palkbiwala: This is a 
legitimate creation of a trust. 

Shri Morarji Desai: I do not think 
so. 

Shri N. A. Palkhivala: 
restrict it to the children. 
say •••• 

You may 
You may 

Shri Morarji Desai: Even in respect 
of grown-up sons, let him make a gift 
to them. I do not prevent him. He 
can make a gift of his wno1e property 
to them. 

Shri N. A. Palkhivala: Suppose the 
learned Member says "If you create it 
for your adult sons", even that I can 
understand. But this applies t0 all 
persons. . 

Shri Morarji Desai: What is the 
meaning of these trusts. There should 
be no trusts except charitable trusts. 

Chairman: I think we have suffi
<-:ently discussed this point. You may 
go to your next point. 

Shri N. A. Palkhivala: The next 
one is about clause 64(v). The words 
"immediate or deferred" have been 
added. Suppose an irrevocable trust 
is created. It may be to some poor 
relatives. After they are all dead, the 
man's wife may become the ultimate 
beneficiary. It is taxed. The point 
is, the wife does not get a rupee, the 
husband does not get a rupee. If a 
rupee comes to the wife, let the hus
band be taxed. 

Shri Morarji Desai: You are repre
senting . .both the Associations, Tatas 
and the Central Council of Indian 
Associations? 
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Shri N. A. Palkbivala: Yes. 

Shri Morarji Desai: So both may 
be taken together. 

Shri N. A. Palkbivala: There is 
only one point concerning the Central 
Council. I was referring to clause 
64(v). Today the law is that if you 
create a trust out of which any in
eome goes to your wife, it is taxed 
in your hands, rightly. Because, after 
all, you are bifurcating it in favour of 
your wife. That is all right. But 
what is sought to be done now is, if 
yoti create a trust of which not a 
rupee goes to your wife--and in all 
probability not a rupee will ever go 
to your wife any day-still, because 
after the death of the four or five 
nephews or nieces your wife is the 
ultimate beneficiary,-unless your 
wife sunives all those four or five 
nephews or nieces she will never get 
any benefit-still it is sought to be 
included in the husband's income. It 
is not justifiable on any ground of 
fairness or justice. Because, the in
come comes neither to the husband 
nor to the wife: it goes to a third 
party. If it is a revocable trust you 
have already caught it under clause 
62. Here it is only an irrevocable 
trust. You have provided for some 
poor relations, nephews and nieces. 
But you say that after they are all 
dead the wife will take the corpus and . 
therefore it should be taxed. 

Shri V. V. Chari: Is it likely to 
happen, that all the other people die 
and the wife alone survives? The first 
beneficiary is the wife generally. 

Sbri N. A. Palkhivala: Then you 
are taxing the husband under the 
existing law. You don't need this. 

Shri Morarji Desai: Therefore no 
stratagem is necessary. 

Shri N. A. Palkhivala: Whatever 
income goes to the wife you want to 1 

tax in the husband's hands. What is 
the basic principle behind this? 

Shri 1\lorarji Desai: If it goes to 
the minor children? 



Shri N. A. Palkhivala: Then also 
there is no quarreL If it is a revoc
able trust you have caught it under 
clause 62. Suppose you create an ir
revocable trust. You say "I have a 
poor nephew, I give him so much 
for life". It goes to your wife if she 
survives after h.is death. Today the 
husband is not taxed because no 
income goes to the wife. When that 
man dies and the income goes to the 
wi1e, you undoubtedly tax the wife. 
I do not dispute that. For the period 
that the wife does not get any income 
at all, is the husband to be taxed in 
respect of that? 

Shrimati Tarkeshwari Sinha: All 
th'"se years the husband will be tax
ed? 

Shri N. A. Palkhivala: Yes. 

Shri V. V. Chari: The case to which 
it is supposed to refer is one which 
has arisen as a result of a court deci
sion. The trust was like this. For 
five or six years, you accumulate 
money and in the 7th year, you pay 
it to the wife. It is an extraordinary, 
case to say that A, B, C, D will be the 
benenc1anes and after the death of 
a1l the wife will get. I do not think 
in this world any such trust exists 
but if you want that such a trust 
should be exempted it can be done. 

Shri N. A. Palkhivala: I am not 
quarrelling with that but in the clause 
you are using words which will cover 
100 other cases. This case of that 
accumulation is one case in the Bom
bay High Court but there are 
hundreds of cases of other types. You 
tax the accumulations when the wife 
benefits. 

Shri l\lorarji Desai: We will find 
out. You can suggest a draft and we 
will consider it. 

Shri N. A. Palkhivala: Then I come 
to clause 67(3). This is again a depar
ture from the existing law. For ins
tance, a partneT of a firm earns some 
income as his share and he is requir
ed to attend to the affairs of the firm. 
He may be an invalid and so may 
have to appoint a manager to look 
after the firm's affairs because it 1J 
h1s duty under the partnership deed 

111 
to attend to them. Under the exist• 
ing law, if he has bona fide appoint
ed somebody wholly and exclusively 
for that purpose, the amount paid to 

·him is allowed as a deduction. Now 
"that is sought to 'be changed. Only 
the interest on moneys borrowed to 
finance the firm is allowed to him as 
a dedudion and all .the other deduc. 
tions are not allowed. If it is not 
bona fide, even under the exiating law 
the deduction .is not ahowed. There 
have been cases in the Bombay High 
Court. A man was required under 
the partnership deed to attend to the 
affairs of· a company. After five 
years of tb,e date of the deed, one 
man, because of his old age, could not 
attend and he appointed a person 
on Rs. 3501- salary. When he attend
ed to the affairs of the firm with the 
consent of the other partners, that 
partner claimed his deduction in res
pect of his share. The bona fides 
were not disputed. The High Court 
said that he should get a deduction in 
respect of that amount. The law does 
not allow that now. 

Shri Morarji Desai: This is the 
Law Commission's draft which we 
have adopted here. 

1Shri N. A. Palkhivala: I have no 
clear idea of what had been put in 
there. But I had opposed i.t even in 
that stage. Anyhow, you may consi
der whether it is worth accepting. 

Shri Morarji Desai: There are three 
or four kinds of partners. There is 
a sleeping partner. He provides 
money or he may not even provide 
money. There are cases like this. 
Clearly that man has to be allowed 
no deductions. There may be a part
ner who does his work. But the firm 
has got its own establishment. Why 
should the other partner's establish
ment not be covered by that? Why 
should he have a separate establish
ment? There a,re cases where the 
cars which ar& .reqlJired for the 
ehildren going to school are put in 
the accounts of the firm. I am think
ing very hard on this because I find 
that this expenditure business is be-

coming terrible day by day. 



Shri N. A. Palkhivala: I would ask 
your · J:lohour to · t!onsid~r one ".thing .. 
Are" we riot; having the tendency to 
make laws only for dishonest people? 
The·' honest· · people are suffering 'in 
the process·.' ' · · · ' 

• ·•' I 

,slui Morarji Desai: Let .me assure 
you that my intention is even more 
clear than yours. I want that every 
honest man should be encouraged to 
maintain. his . honesty and nobody 
should ·be ·thrown into dishonest paths 
by law. But .in the society in which 
we live, honesty is considered stupid 
today .. If there is a person who be
haves ·hone13tly, .by ahl .successful 
people he is considered stupid. That 
is unfortunately_ the standard which 
we have got now. So the law has 
also to provide in such a manner that 
the dishonest man does not l-emain 
dishonest. We .distrust each other. 
in every transaction that we do and 
we must ··dispel that fe~ling. 

Shri N. A. Palkhivala: Will such 
laws ever dispel it? ...... . 

Shri · Morarji Desai: Whether this 
law does it or not, we· ·must also not 
immediately begin to trust everyboay. 
we cannot also do that. . . . . . . 

• ' • ' • • • I • ' . . . -· ' ~ 

Shri N. A. Palkhivala: The net re
sult of all these laws is, from my 
expei-ience- I can say, that the dis
honest peClple' are still' able to mani-. 
pulate' while the honest people suffer. 

Shri · Morarji Desai: Who - enables 
them to' do that? lt ·is the profession
nal people who do that; . otherwise 
they may not be able to do it. If the 
profeSsional people can help me in 
this connection and do not allow them 
to take advantage. of the loopholes, I 
am prepared to have as many loop
holes _as -you want. 

We have our different conceptions 
of lawyers and judges also. A law
yer considers it his sacred duty to 
help his client under all circumstances. 
To my mind the sacred duty of a law
yer is to help the cause of justice and 
not the cause of wrong. How would 
then murderers escape murder and 
thiev":s -~scape punishment? -
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Shri Amjad All: To that I will ans
wer. I do not ·go to a lawyer for a 
moral lecture but· for his advocacy. 

Shri .Mora.rji __ Desai:_But . what. is 
justice. if lt is not the establishment. 
of truth? 

Chairman: Let us confine ourselves 
to the subjeCt-matter. 

Shri N. A, Palkhivala: If I may ans
wer Shri Nathwani, the position is 
this. Under the existing law, if a 
bona fide partner appoints a manager 
to look afte:r his interests in the firm, 
so· long as it is a bona fide -business 
purpose, he gets a deduction in respect 
of the salary. He pays the manager 
from his share ,of profit. 

Shri Morarji Desai: Where a part
ner has to maintain one, he is bound 
to do. That case ought to be provid
ed. 

Shri N. A. Palkhivala: Under the 
present Bill it is not provided. If a 
man is in ill-health and cannot there
fore attend to the work, you deny 
him the deduction for what he pays. 
The manager who bo·n.a fide looks 
after the business ..... 

Shri Morarji Desai: The purpose of 
the Law Corri.rillssion was to see how 
the objects which you have pointed 
out should be carried out. 

Shri K. R. Achar: We are not accept
ing all that the Law Commission has 
said. 

Shri 1\lorarji Desai: There should be 
no suspicion that the department is 
trying to do something which will 
have a stranglehold on them. I do not 
say that the Law Commission is in
fallible. We have not accepted every
thing that it has said. I am only look
ing into this from a limited point of 
view. 

Shri K. R. Achar: Supposing there 
is a loophole, it should not be left as 
it is. 

Shri N. A, Palkhivala: When one 
talks of the purpose, it is not really 
a business purpose._ Forgetting that 



it is so, even under . the existing law, 
he is not allowed a deduction. 

Shri 1\lorarji Desai: We will consi
der it. 

Shri N. A. Palkhival~:· In almost all 
the cases which have come to our 
knowledge, no partner maintains a. 
separate establishment. He has only 
one paid employee . but because the 
premises have to be kept and are to 
be looked after, some salary is paid. 
We have never pad a single . case 
where a partner has a big establish
ment. I submit that thi$ prov1s1on 
would work. as a pinprick to the 
honest taxpayer. Under the present 
law, there is no such provision, and 
there is nothing corresponding to sec-. 
tion 567(3) of the Income-tax Act. 
This particular sub-clause may be 
deleted. 

Shri 1\lorarji Desai: How long 
would you like to take? 

Shri N,. A. , Palkhivala; About hal! 
an hour more. The other case which 
I have in mind is only a matter 'of 
policy. I want to make a submission 
only in regard to that matter of policy. 

I now come to clause 79, which 
deals with companies in which the 
public Hre not substantially interest
ed. Today, the loss incurred by a 
limited company, like the loss incur
red by any other assessee, is allow
ed to be carried forward. What is 
now provided by clause 79 is a depar
ture from the existing law. It is now 
sought to be provided by clause 79, 
unsettling the present law, that here
after, a limited company, continuing 
as a limited company, will yet be 
deprived of its right to carry forward 
the loss if the shareholding has cha:~g
ed hands in the meanwhile. My sub
mission is that this particular pro
vision would again work as a serious 
hardship m bona fide cases. It is not 
as if it is restricted in any manner. 
It is not as if these words are added, 
namely, "If the transfer was going on 
and the ITO was of the opinion that 
the transfer was with a view to get a 
tax benefit", etc. If such words were 
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incl~ded, l have no objection. It you 
insert . the words, "If, in the opm1on . 
of the ITO, the transfer of shares was 
effected to get a benefit of tax/' it may 
be a,ll right., Without Jhat,. to apply .. 
this rule. to all companies where bona 
fide transfer of shares is effected, · 
would be really penalising the honest -
tax-payer and depriving him of the
right to carry forward the past losses.-· 
There is no limitation at all. 50 per 
cent has been hit upon, and once it 
has -changed,· never mind how remote · 
the idea of any tax benefit, the carry 
forward loss ~S.. . disallowed, to the 
limited cpmpany. . 

S~t:i V-r y. Chari::· )t is only in case 
of private comp~es. 

Shri N. A. Palkhivala: It can be a 
public company. 

•Jt . :I ... ; , 

Shri, V& V. Chari; During t.he dis
.cussions yesterday, we thought of the. 
possibility. of. restricting it to private. · 
companies. 

Shri ' C. D. Pande: A corporate 
body has got a continuous existence
and a- cnange of shares--50 or 100 or 
whatever it is-has· no relevance to 
the continuity of its existence. So, if 
the losses are likely to be- recovered 
by the. future management, it should 
alway5 be allowed, because the ma
nagement is immaterial so far as the 
corporate body is concerned. 

Shri Morarji Desai:· We ~ill consi
der it. So far as the private com.;. 
panies are concerned, he does not 
mind. 

Shri C. D. Pande: There is no. 
difference. 

Shri Radhnshyam Ramkumar 
Morarka: Private companies should 
be on the basis of partnership. Here, 
it goes against it. 

Shri Morarji Desai: We ~ilL <"Onsi. 
der it when the time comes-at the 
consideration stage. 

Shri N. A. Palkhiva~: If at all • it. 
has to be retained, I submit, that it., 
has to be in relation to one private 
company only, and to the extent to 
which the , shareholding has changed 



hands. Here, the entire loss is dis
allowed and not to the extent to 
which shareholding has changed 
hands. The total loss is different. 

Shri Morarji Desai: Loss for what? 

Shri N. A. Palkhivala: Loss incurr
ed by the limited company which con
tinues to incur loss. These losses 
are disallowed to the limited com
pany. 

Shri Morarji Desai: We have 
limited it to eight years. 

Shri N. A. Palkhivala: This is 
within the eight years. 

Shri Radheshyam Ramkumar 
Morarka: This is quite different. Even 
that does not apply. Supposing in a 
private limited company, 45 per cent 
of the shareholders transfer their 
shares to another company, then the 
total loss of the company would not 
be carried forward to the next year. 
The losses would disappear at that 
stage and the shareholders will suffer. 

Shri N. A. Palkhivala: It would 
lead to blackmail. People having 50 
per cent shares will transfer the 
shares to their cousins, and the poor 
shareholder will suffer. 

Shri Morarji Desai: It can easi1y 
happen. 

Shri N. A. Palkhivala: Either we 
go on the basis of the honesty of the 
tax-payer, or we do not. The present 
law is there; for eight years the 
losses are carried forward. 

Sbrl Morarji Desai: If it i~ :frau
dulent, we prosecute them. Anyway, 
we will consider it. 

Shri N. A. Palkhivala: Then I come 
to clause 84 ( 4). Apart from the 
constitutional validity, one shouid go 
by justice and equality first, and then 
by the Constitution. On the grounds 
of justice, I submit it is not fair to 
make this departure from the existing 
law. Clause 84(4) says that newly 
established undertakings which are 
today entitled to the benefit of exemp-
tion ..... 

us; 
Shri V. V. Chari: It is not a depar

ture from the existing law. 

Shri N. A. Palkhivala: If you will 
refer to the existing provision, there 
are no such words. 

Shri V. T. Dehejia: Are you saying 
whether it' is constitt1tional or riot? 

Shri V. V. Chari: The existing 
clause is more detailed, but in order 
'to remove the defect in the t::~isting 
clause, we have made it more accept
able, in order to meet your objection. 
It says--provided that the Central 
Government may, by notification, 
direct that the exemption conferred 
by this section shall not apply to any 
particular industrial undertaking. 

Shri Morarji Desai: There is no 
constitutiOnal question in this. This 
is not a fundamental right of any 
undertaking. This is a concession 
given by Government. 

Shri N. A. Palkhivala: No, Sir. 

Shri l\lorarji Desai: It exists in 
very few countries. 

Sbri N. A. Palkhivala: Suppos~ a 
new undertaking is started. The 
field is so wide. If you say that to 
the shareholders at the very beginn
ing that there will be no tax holi
day, I can understand it. Now, 
what is sought to be done is that 
after the shareholders have invested 
the money on the footing that there 
will be a tax holiday, Government 
issues a notification saying that they 
will be deprived of the tax holiday. 

Shri V. V. Chari: The Central 
Government may, by notification, 
direct that the exemption conferred 
by this section shall not apply to any 
particular industrial Un.dertaking. 

Shri N. A. Palkhivala: Here the 
words are 'shall cease to apply'. 

Shri Morarji Desai: 'S!lall nut 
apply' has also the same meaning. 
We will keep those words if that 
will satisfy you. 



Shrl V. V. Chari: The Bill, as it i.s. 
is more advantageous to Shri Palkhx
vala. 

Sbri 1\lorarji Desai: They are 
better judges of their interests. 

Shri N. A. Pal.khivala: Nobody has 
quarrelled with the existing provi
sion. 

Sh~i 1\lorarji Desai: We can conti
nue that. 

Shri V. V. Chari: The existing 
words are arbitrary. 

Shri 1\lorarji Desai: No, We mig~t 
keep the existing provision. 
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Shri N. A Palkhivala: Clauses 86 
and 182, Thls is about tax on regis
tered tirms. These are two clauses 
under which in the case of a registered 
firm the same income is taxed twice 
ove; in the hands of the same indivi
dual, The well-settled law in this 
country throughout has been-and 
there is no departure anywhere, 
under our income tax law; this is the 
solitary departure-that income is 
taxed only once in the hands of the 
same individual, never twice. In the 
case of an unregistered firm, you ask 
them to pay tax at the rate appli
cable to the total income. In the case 
of a regi~tered firm, you ask the 
individual partners to pay a tax on 
their respective shares. The income 
is divided among them. On every 
rupee, the firm has to pay income
tax. In 1956, for the first time, a 
departure was made and it is sought 
to be continued by the Bill. I submit 
that this may not be continued. The 
departure was that you ask the indi
vidual partners to pay tax on their 
respective shares of the firm's in
come and on the same income of the 
same firm, the registered firm will 
also be asked to pay a separate tax 
which is not very high, but it is 3 
annas in the rupee. 

Shri V. V. Chari: Not three annas. 

Shri 1\lorarji Desai: That is 
from the rommon income. 

paid 
When 

you say that there is no parallel, you 
are forgetting all companies and 
shareholders. The shareholders own 
all the profit. Income tax is paid on 
that. Then the dividend which the 
shareholders get is taxed. 

Shri N, A, Palkhivala: Here there< 
is no legal entity. 

Shri Morarji Desai: The;; all 
collect together. Let them be collec
tively taxed and severally taxed. 

Shri N. A, Palkhivala: Then what 
happens ·.to considerations of justice 
and equity? 

Shri 1\lorarji Desai: What is jus
tice in a tax? Justice in a tax is a 
very nebulous thing. 

Shri N. A. Palkhivala: I proceed 
from a different approach. If you 
ignore the element of fairness, ~ou 
will not have the citizen co-operatmg 
with you. That has been my limited 
experience. 

Shri Morarji Desai: That has been 
your dictum. When I ask what is 
justice in a tax, I do not mean that 
there is no justice in a tax. What 
I mean is that if you examine it 
from an absolute point of view, no 
tax will be justified. But justice lies 
in the fact that it is necessary for 
the common good that it is payable 
by people who c~ pay and then it 
is also payable by persons whose con
dition will not worsen as a result of 
the tax. These are the three condi
tions which justify tax-to my mind. 

Shri N. A. Palkhivala: Is it right, 
however large the needs of the 
country, to depart from the principle 
of no-double-taxation? A partner
ship is not even a legal entity, You 
ask the firm to pay tax and again 
ask the individual partners to pay 
tax on the same thing. 

Shri Narendrabhai Nat!nvani: 
Does it not make a difference in 
taxation as between registered and 
unregistered firms? It does. The 
'ncome is split. Because the one has 
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certain advantages, why not 
something for getting that 
cession? 

pay 
con-

Shri · · Morarji' Desai:· It is full~r 

justified, if any tax · is jmtified. 

Shri ·N. A .. Palkhivala: Take what 
are called the Section 23A companies. 
They do not declare a certain am
ount as dividend. They are asked 
to pay penal super tax which is very 
high. It comes to 6 annas in the 
rupee. There are two qualifications 
only, when' the company will not be 
asked to pay that penal super tax. · 
One is if there are past losses. The 
other is, if the commercial profits 
are not large. · · In England, there are 
the other words 'if the other business 
requirements justify'. If the ITO is 
satisfied, not the businessman, that 
the other business requirements jus
tify no payment of dividend-pay
ment of certain liabilitie5-"-he will 
not pass the order. That is the law in 
England. That is what the Law Com-' · 
mission recommended should be done.· 
But that has not been done here. It 
was done· for some time. Under our 
Income-tax ' Act, 'the Commissioner ' · 
was given 'the power to do· it. That 
led to· a number Of applications to 
the Commissioner. A Board · of 
Referees · was appointed. But that 
was a cumbersome procedure. I do 
not want that. Let the ITO be satis-' 
fled. We know cases which arise; 
they are not stray cases. A com
pany had· arrears· of Rs. 5 lakh tax 
to be paid. It had not paid it. In 
one year, it wanted to pay it out of 
current profits and it actua:lly paid. 
But it did not declare a dividend. 
The law was applied and the com
pany had to pay penal super tax, 
because arrears are not past losses 
and they do not come under the 
words 'smallness of commercial pro
fits'. Therefore, however urgent, 
however crying the bema fide needs 
of the 1-usiness, you cannot keep the 
money and discharge liabilities. 

Shri 1\lorarji Desai: But why did 
they not pay the taxes earlier? 

Shri N. A. Palkhivala: Because the 
tax asse~sments were made later. 

Suppose that company had not 
paid the dividend. You might say 
that' the approval Of the Inspecting 
Assistant Commissioner has to be 
taken.' But I have not seen one 
single case in my experience where 
the Inspecting Assistant Commissioner ' 
has refused approva:I. 

Shri V. T. Dehejia: In that case, 
every year, in the balance-sheet, some 
money should be set aside for pay
ment of tax. Had the company done 
so? 

Shrf N. A~ Palkhlvala: The company 
had made a provision which was less 
than the tax ultimately· assessed, 
because many expenses were dis
allowed. 

Shrimati Tarkesbwari ·Sinha: 
should they ·not calculate ·that 
liability will be so much, and 
mulate that much of reserve? 

Why 
their 

accu-

Shri · N. A. Pa:Ikhivala: It is ex
tremely difficult to ascertain that. 

Shri Morarji Desai: They did no1 
know that all these expenses would 
be disa:llowed. 

Shri N. A. Palkhivala: It is ex
tremely difficult to ascertain that. 

Shri Morarji Desai: His point, is 
that the company cannot know 
exactly what the tax would be. 

Shrimati Tarkeshwari Sinh.a.: 
tainly, they can calculate, and 
might be a variat:on by just a 
percentage. 

Cer
there 
small 

Shri N. A. Palkhivala: It was 
Rs. 1· 50 lakhs, but we did not 
know that expenses up to the 
order of Rs. 1· 20 lakhs would be dis
allowed. In fact, we went r;ght up
to the tribunal, and even in the tri
bunal we rightly lost, because the law 
is very clear on this point. 

Shri 1\lorarji Desai: Do yo•t war 
the present law to be changed? 



Shri N. A. Palkhivala: Yes,_ I want 
it to be changed and restored to 
what it was some time ago, but in this 
way. I would only sugg~t the addi
tion of these words .. 

Shri 1\lorarji Desai: When was 
this change made? 

Shri N. A. Palkhivala: That law 
was in force from 1953 to 1956 ·or so, 
that is, for about three years. 

Shri 1\lorarji Desai:. What was the · 
reason for that change? 

Shri V. V. Chari: As Shri Palkhi
vala bas pointed out, the whole thing 
was such a cumbrous procedure, 
involving references to the board of 
referees 3ll.d the commissioner and so 
on, and the assessments used to be 
held up for years together. Therefore, 
what was done was that a lower 
rate of distribution was fixed.- Ori
ginally, it was 60 per cent.; later on, 
it was reduced to 45 per cent. Since 
a lower percentage, namely 45 per . 
cent, was fixed, there was no need for 
further concessions. 

Shri N. A. Palkhivala: It is already 
60 per cent, if you would kindly see. 

Shri V. V. Chari: We are only 
talking of industrial companies which 
require the amount for their first busi
ness requirements, not non-indus~ 
trial companies. It was 45 per cent., 
but later on, it was raised to 50 per 
cent., because the rate of compa."ly 
taxation had gone down from 51:5 
per cent. to 45 per cent. 

Shri N. A. Palkhlvala:. What hap
pens in cases like this is this .... 

Shri V. V. Chari: Here, I would 
like to correct a statement made by 
Shri Palkhivala. He said that even 
though the tax provision might have 
been made, some expens~ might have 
been disallowed, and, therefore, the 
provision might have been inadequate. 
But that would create only a small 
amount of difference. It is only for 
that purpose that a latitude of about 
20 per cent. is given. That has been 
increased by a further 5 per cent. in 
the present Bill, to provide for all the 
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possibilities of inaccurate asse3sment 
of tax. What further concessions can 
be given? 

Shri N. A. Palkhivala: The differ
renee becomes large in cases where 
what is regarded as revenue is 
treated as capital The income-tax 
officer is powerless to do anything, 
in the face of the law. And it is 
also so difficult to determine it. 
Even when the matter goes to the 
court, there is difference of opinion, 
as happened in the case that I men
tioned, where two persons hold one 
way, aiid three persons hold another 
way. That makes all the difference. 
Out of ·a sum Of Rs. 1,; 50 lakhs, 
Rs. 1· 20 ·lakhs was disallowed. So, 
the 20 per cent. margin would not 
cover such, cases. 

I may make one simple suggestion 
here which I submit is fair and 
equitable. The earlier procedure 
was very cumbersome, we had to go 
to the Commissioner, then in appeal 
to the board of referees, and the 
whole assessment was held up. I 
suggest that you may leave it to the 
income-tax officer to be satisfied 
whether having regard to the cur
rent business requirements, a larger 
dividend declaration would be unrea-

- sonable; let him be satisfied on this 
point, because he can be satisfied 
today about two other things, about 
past losses etc. 

Shri V. V. Chari~ It is very diffi
cult in practice. 

Shri N. A. Palkhivala: But in 
England it has worked for nearly 
thirty years satisfactorily. 

Shri V. · V. Chari: Here also, the 
system has been there. : The English· ' 
system was introduced in 1939 or so 
that is about 22 years ·ago. Do you 
want to revive it here now? · 

Shri N. A. Palkhivala: If justice 
requires it, why should it not be done? 
There is no escape from the tax in a 
matter like this. After all, you are 
levying a penal tax; this is not a case 
of an or~ary tax. 



Shri Ra.dheshyam Ramkumar 
Morarka: ThlS is one of those clauses 
where we have to apply our mind 
very seriously. On the one hand, there 
is the question of hardship, and on the 
other, there is the que.;twn of evasion 
of real tax. We shall have to balance 
these two considerations very carefuL 
ly. It would ·be worth the while hav
ing all the information on this point 
made available to the committee, 
because it is not an easy th1ng to de
cide the one way or the other, because 
both the considerations are equally 
important. 

Shri Morarji Desai: The Law Com- · 
mission has not suggested any alter
native. 

Shri N. A. Palkhivala: It is suggested 
in the report. In the draft Itself it 
could not come, because the vi~w was 
that tne incidence of tax should not be 
diSturbed. But in the note it is 
e~pressly mentioned that current busi
ness requirements should be taken into 
account, and the law should be amend
ed. In the .body of the report you will 
find a recommendation. But I am 
putting this before the Committee for 
the consideration of hon. M~mbers. I 
am not · saying that any a.ssessee, 
because he pleads business require
ments, must be allowed not to declare 
the requisite percentage of dividends. 
What I am saying is that if the Income
tax officer is satisfied, it may be allow
ed. But today, even in a case where 
the income-tax officer is satisfied, he is 
powerless to do anything; he has no 
power to exempt the company from 
penal supertax. 

Shrl V. T. Dehejia: But, is that cor
rect? When a case is taken up under 
section 23A or the present clauses 104 
to 109, can the income-tax officer say 
'I do not propose to apply this power'? 

Shri N. A. Palkhivala: No, he cannot 
say; in fact, in the very case which I 
mentioned, we pointed out to the Ins
pecting Assistant Commissioner that 
there were bona fide arrears of tax 
unforeseen, but he said, 'No, the law 
has to be applied, and you must pay 
the tax'. 
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Shri Morarji Desai: We shall consi
der this point. 

Shri Amjad Ali: How do you differ 
from the draft submitted by the Law 
Commission? 

Shri N. A. Palkhivala: In the draft, 
the Law Commission could not make 
any changes which would affect the 
incidence of tax, because the terms of 
reference were that we were only to 
codify the Act without affecting the 
incidence of taxation. That was why 
in the Law Commission, the Central 
Board of Revenue's representative Mr. 
Narayan Rao was very insistent that in 
our draft, there should be no change. 
That is why this matter has been 
referred to in the body of the report. 

Shri Morarji Desai: That was why I 
waa also pleading with you not to 
press anything which will change the 
present structure. 

Shri N, A. Palkhivala: After all, this 
is one chance which the Parliament of 
this country has to make the law a 
little more humane. 

Shri Morarji Desai: It can be done 
every year. 

Shri N. A. Palkhivala: But this 
chance may not come again, because 
in Parliament you are so hard pressed 
for time. 

Shri Morarji Desai: Every year, 
there is the budget discussion which 
goes on for two or three months. 

Shri N. A. Palkhivala: At the time 
of the budget, there are so many other 
important factors and you may not be 
able to consider this. Today, there is 
a little leisure, and you would have 
time enough to consider it. After all, 
we all work under limitations. You 
have some time today to consider this. 

Shri Morarji Desai: I have never 
refused to give any amount of time 
required by you. 

Shri N. A. Palkhivala: I know that 
that is our privilege, and we are very 
proud of it. But the point is that 
today you are codifying the law, and, 
therefore, you might consider it now. 



Shrl Morarji Desai: I do not say that 
this is not the proper time, ·but I am 
saying that even in future, there is 
time to consider this question. We 
can always reconsider and reconsider 
and reconsider; for five times, one may 
say, no, but on the sixth occasion, one 
may say, yes. Therefore, that attempt 
should never be given up. 

Shrl N. A. Palkhlvala: Thank you .. 

Shri V. T. Dehejia: I do not know 
whether you have noticed that this 
point was considered by the Taxation 
Enquiry Commission and they have 
said that this provision is not neces
sary. 

Shri N. A. Palkhivala: No, in fact, 
after the Taxation Enquiry Commis
sion's report, the power was given to 
the commissioner to consider this. 

Shri Morarji Desai: Let us consi
der this. 

Shri N. A. Palkhivala: The report 
of the Taxation Enquiry Commission 
was made in 1949, and this am~nd
ment was made in 1953, by \v"hich 
power was given to the commissioner 
to consider all this. 

Shri V. T. Dehejia: So, the commis
sion proved right. 

Shri N. A. Palkhivala: The proce
dure was cumbersome; it was not 
the principle that was wrong. The 
procedure was cumbersome, since it 
involved going up to the commis
sioner, the board of referees and so 
on. 

Shri 1\lorarji Desai: I would tell 
Mr. V. V. Chari that this is not the 
remedy if the procedure was cum
bersome. 

Shri V. V. Chari: That is why we 
have reduced the percentage. 

Shrl Morarji Desai: That is also 
not much. How does it meet . the 
exceptional cases that have been 
mentioned by Shri Palkhivala? I 
think we must consider this point. 

Shri K. R. Achar: At page 73, in 
para 22 of the Law Commission's 
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report also, there is a reference to 
this, and they have recommended 
that ·a provision should be added. 

Shri N. A. Palkhivala: With your 
permission, I would like to touch some 
points in the public interest. 

I take up clause 159(4), about legal 
representatives. No doubt, to ·the ex
tent to which the legal representatives 
have misapplied the assets and not 
paid the tax, you can ask them to pay 
out of their own pocket, but as it is 
drafted, even if ~he assets left are only 
Rs.1,QOO and <the taxes are Rs. 5 Iakhs, 
becau!le he distributed the assets of 
Rs. 1,000, he should pay Rs. 5 lakhs out 
of his pocket. It may not be intended. 
but that is .the legal effect. 

Shri V. V. Chari: Actually, we in
corpornted whatever draft was given 
by the Law Commission. If there is 
any mistake, we will rectify it. 

Shri N. A. Palkhivala: It makes the 
legal representative personally liable 
for all taxes, not limited to the ex
tent of the assets. It is a drafting 
error, it could not have been intended. 

Shri Morarji Desai: Let us rectify 
ilt. Otherwise, nobody will become a 
representative. 

Shri V. V. Chari: Kindly read sub
clause (6). 

Shri N. A. Palkhlvala: In that sub
clause, the words "subject •to the pro
visions of sub-section ( 4)" are used. 
These words have to be deleted. 

Shri Narendrabhal Nathwani: 
Because sub-section ( 4) will over-ride 
what is contained in sub-clause (6). 

Shri V. V. Chari: But you must give 
an interpretation which must be con
sistent. 

Shri Morarji Desai: We have got to 
clarify it. It is a bit clumsy. 

Shri N. A. Palkhivala: Then I come 
to clause 179, about a private company 
in liquidation. A large number of 
representations must have been re
ceived , by you about making the 
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diJrectors personally liable. I · · will 
'give you an example as to how i~ will 
work. Under the Bill, reassessment 
can be made without any time limit 
if the. amount involved is more than 

. Rs .. 1 ; lakh. · . Once a ·man has ·become 
a director of a private company, to 
the end of his life, and after his death 

--also, he can never be sure as to what 
· liability will fasten on him. 

Shri Morarji Desai: Then he will act 
. very , carefully.. . .This arises . only in 
cases of. misbehaviour when he was a 
director. 

Shri N .. A. Palkhivala: People are 
reluctant to get on boards even if there 
is one undesirable man·there. 

Shri Morarji ·Desai: That is a good 
thing. ! i 

· .. Shri N. A. Palkbivala: But the result 
in. practice is that .only . undesirable 
people :constitute the boa~rd, ·because no 
honest man wants to come on the 
board. · ~ 

In the case of the India United Mills, 
for instance, the department assessed 
Rs. 76 lakhs, as some directors made 

. profit that never went into the books 
· of the company. I straightaway con

cede, that you may have a provision 
that if a director is concerned wdth 

: ;the earning of the income. he should 
be liable. 

.Shrl; Morarji Desai: It is a healthy 
. . ~ provision, preventing a man from be-

coming a director of su<:h companies. 
He should not become. 

~ Shrl N. A~ Palkhivala: Very often, 
. he will not know at the time he be-
comes a director. 

Shri Morarji Desai: ·No strangers 
. are ever invited as directors. 

. Shri N. A. Palkhivala: If today it 
can be done for income-tax, tomorrow, 

it can be done for excise, customs, 
sales tax etc. 

Shri lUorarji Desai: Not necessari
ly. 

Shri N.' A. Palkhivala: What will 
prevent the State legislature saying 

that sales tax will be recovered from 
-·directors and shareholders? That will 

cut at the very root of limited liability. 
A man's shareholding may be Rs. 100 

·· he may have received a dividend of 
only Rs. 30 in his Life, but he may have 
to pay Rs. 15lakhs. That is in respect 
of shareholders. The first portion ap
plies to directors. 

Shri Morarji Desai: Directors are in 
a speci:al position. Why do they want 
to become directors? One is a director 
of 20 companies. 

. ·<.Shri N. A. 'Palkhivala: Throughout 
Indian jurisprudence, the principle of 
limited liability has so far never ibeen 

· departed from. This is the first depar
··ture. 

·-L Shrl Narendrabhai Nathwani: There 
is another departure. You can look be

. hind a company to find out who con
stitutes it. 

· - Shri N. A. Palkhivala: That is the 
- ~ general law even today. Where a man 
' is really identified with a company, you 
. hold the man responsible even under 
the .general law t-oday. Are you going 
to depart from the well settled law 

·wmch has been consistently followed 
throughout jurisprudence for the 

-limited purpose of one Act? 

. ., Shri Morarji Desai: It is limited to 
. his life . 

Shri N. A. Palkhivala: Even after 
his death., his estat-e is liable, when 
can reassess without a time limil 

• · Shri Morarji Desai: That would not 
be right. You cannot make his heirs 
liable. 

Shri Narendrabhai Nathwani: That 
is the natural consequence. 

Shri N. A. Palkhivala: Those who 
are dishonest will always be able to 
secrete their assets. This will cut at 
the very root of the basic legal con
cept of limited liability because you 

, make individuals liable for the com
\)any's tax. 



Shrl 1\forarjl Desai: We are not 
wedded to the concept of limited lia
bility. . 1 

Shri V. T. Dehejia: This applies only 
to private companies. In respect of 
public companies, it can continue? 

Shri N. A, Palkhivala: Yes. 

Shri 1\lorarji Desai: I shall be happy 
it they· become public companies. 

Shri N. A. Palkhivala: Therefore, 
why not restrict the application of the 
clause to cases where the directors or 
shareholders have had . something to 
do with the earning of the income or 
the evasion of .tax? 

Shri 1\forarji Desai: Private com
pa'nies are a closed preserve of a few 
people. · · · : I 

Shri N. A. Palkhivala: Very often, 
there are three or four people. I! 
there is one family, I can understand. 
Three units may join_ together and do 
business. Suppose one unit makes a 
profit and keeps the other two in·•the 
dark. Not only the other never get 
their share of the profit, but they have 
to pay the tax for the entire group. 

Shri ~forarji Desai: Let them not 
join. 

Shri N. A. Palkhivala:' How would 
they know? 

Shri 1\lorarji Desai: They are 
bound to know. 

Shri V. T. Dehejia: Would you not 
be more careful if you know there is 
such a liability? 

Shri N. A. Palkhivala: The result 
will be that honest people will keep 
out and companies which would have 
a check by having honest men on the 
board will be without check. 

Shri 1\lorarji Desai: Under the garb 
of honest men, they do all sorts of 
things. 

Shri N. A. Pallrhivala: 'Those cor
rupt practices ~.re not known to all the 
directors. 

·:·Shri_~arendrabhai Nathwani: May 
I , know ;whether this applies only to 
companies in liquidation or to all com
panies.? 

Shri N. A. Palkhivala: The marginal 
heading is quite clear; it applies only· 
to companies in liquidation. nut the 

. .main clause says "before liquidation" 
. and it may apply to companies which 
are still going also. That .night be 
clarified. 

.. ,Shri lUorarji Desai: It must be clari-
fied.· -' 

Shii N, A. Palkhivala: The next 
clause· is 197. If there is a trust which 
is entitled to exemption or a petty 
shareholder whose annual income is 
Rs. 3,000, under clause 197 he cannot 

. _get a . certificate from the ITO for ex
emption o~ deduction of tax at lower 
rate,' because sub~lause (1) (a) of 
clause 197 says: 

,"{a). j,ncome-tax or super-t:lx is 
required to be deducted at the 
time of payment at the rates in 
force. under the provi~ons of 
sectio~ ~92, 193 and lg5". 

'Section 194 is ;not mentioned here at 
all. ilo per cent of our shareholders are 
people who get Rs. 5000 or Rs. 3000 
per year as -income. 

Shrl V. V. Chari.: Is there any draf
ting mistake? 

. Shri IN, A. Palkhivala: Yes; section 
194 should be included, so that middle 
class shareholder is not affected. 
Under the Bill as it is, he will not get 
a certificate. It· is a marked departure 
from the present law. 

.. Shri 1\lorarji Desai: We should give 
them a certificate. Why not send a 
draft on this? 

Shri N. A. Palk.hivala: Very well. 
Then, I come to clause 254. For the 
first time, the appellate tribunal is 
given the power to enhance the assess
ment. The ITO can rectify tr.e assess
ment; he can reassess without any 
time-limit if it is more than Rs. 1 lakh 
up to 1~ years. The Commissioner also 



can do it. If I go in appeal to the 
Appellate Assistant Commissioner, he 
can also enhance my assessment. These 
are the existing provisions. Now for 
the first time, the appeallate tribunal 
is given power to enhance my assess"
ment even when there is no appeal by 
the department. 

Shri Morarji Desai: What is wrong 
with that? Does not .the High Court 
have the power to enhance the 
sentence? 

Shri N. A. Palkhivala: In the first 
appeal it can, but not in the second ap
peal. In the case of income .... tax also, 
in the first appeal the assessment can 
be enhanced. The ITO has the power 
to enhance it and the Commissioner 
and the A.C. also have that power. 

Shri Radheshyam Ramkumar Morar
ka: The appellate tribunal is the final 
appellate authority. After that, there 
is no appeal; there tis no remedy. 

Shri N. A. Palkhivala: The depart
ment has the ri'ght to go in appeal to 
the tribunal. But if the department 
itself chooses not to appeal, why should 
the tribunal enhance the assessment? 

Shri Morarji Desai: We will consi
der that. 

[The witness then concluded the evi
dence for the Tata Industries (Private) 
Limited, Bombay] 

II. Tm: CENTRAL CoUNcn. OF INDIAN 
• • AssociATioNs AJrNJA, UGANDQ Q--D 

BRITISH EAsT AFRICA) 

Spokesmen: 

1. Shri N. A. Palkhivala 
2. Shri C. D. Dupelia 

(Shri C. D. Dupelia was called in at 
this stage and he took his seat) 

Shri N. A. Palkhivala: As regards 
the other representati'on of the Cen·tral 
Council of Indian Associations, there 
is one point. Under the existing law, 
there are three categories of assesses
resident, non-resident and resident but 
not ordinarily resident. It is suggested 
in the Bill . that .there should be only 
two classes of assesses-resident and 

126 

non-resident. The category of resident 
but not ordinarily resident is to be 
abolished. Our plea is either for the 
retention of the existing law or for 
some suitable relief being given to 
persons who are not ordinarily re
sident in this country, but who other
wise become assessable in respect of 
their world income. 

Shri Morarji Desai: We are com
,;idering that. 

Shri N. A. Palkhivala: In actual 
practice, from Africa a very substan
tial block of income keeps on coming 
year after year. One single family 
has brought Rs. 2! crores during the 
last 7 year. Today these people bring 
substantial money and invest in small 
industries. They are residents of 
Africa, but they come here for one or 
two months to look to their business. 
If a man comes this year, next year, he 
may not come, but his brother may 
come. 

Shri Morarji Desai: We are pro
posing to consider them as non-resi-
dents. 

Shri N. A. Palkhivala: In that case, 
I having nothing more to say. Today 
these people have their ancestral home 
in this country and as the Indian 
nation is attached to sentiment-it is 
really the salt of life-they do not try 
to get rid of their ancestral home; they 
come to the place of their forefathers. 

Shri Morarji Desai: We do not woant 
them to get rid of it. 

Shri N. A. Palkhivala: If they come 
and stay here for 90 or 120 days, even 
then they can look after their business 
and go back. Under the Bill they will 
'be terribly hit, and as a result their 
world income would become taxable. 
The result would be that many people 
who are today rendering service even 
in the technical field would hereafter, 
when they know that they would be
come taxab:e on Uleir world income, 
may not come. Therefore, it may be 
fair and just from the point of view 
of the individual, but it is not fair m 
the interests of the country. 



Shri M >rarji Desai: I hope you do 
not object to our taking 49 per cent 
from them. 

Shri N. A. Palkhivala: It is for the 
bon. Finance Minister to decide the 
rate. 

Shri Morarji Desai: They do not be
come residents on account of their 
coming here; will that satisfy you? 
There is no justification for treating 
these people in a superior way com
pared to both residents and non
residents. That is what is happening 
toda,. 

Shri N. A. Palkhivala: That can be 
remid.ied without depriving them of 
the benefit of exemption in respect of 
their foreign income. 

Shri l\Iorarji Desai: That is what we 
are trying to see. 

Shri Narendrabhai Nathwani: May 
I clarify this a little? Supposing the 
existing classification is to contin}ote, 
will they accept that for rate purpose 
their world income may be included? 

Shri Morarji Desai: There is one 
difficulty. They may not want to 
show their world income, because the 
moment they show their . world in
come they will have to give accounts 
and all that. Why should they want · 
to do that? That will create more 
complications for them. 

Shri N. A. Palkhivala: Under the 
existing law non-residents are given 
the option. If they do not declare the 
world income the rate of 49 per cent is 
applied and they are charged at the 
world income rate if they declare the 
wor~d income. · 

Shri 1\Iorarji Desai: If we keep them 
as non-residents and do not treat 
them as residents because they come 
and stay here even for 180 days in a 
year, will that satisfy you? 

Skri N. A. Palkhivala: That will be 
quite enough. They will have to pay 
at the rate the bon. Finance Minister 
decides. They may have to pay more. 
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The fight is not about the rate but 
about the world income. 

Shri l\lorarji Desai: What happens is, 
this third categorJ pays incometax
only on the income here and nothing 
else is taken into account. 

Shri N. A. PaU:hivala: With great 
respect, Sir, I submit that today, 
those who are residents but not or
dinarily reside;_ts pay tax on the rate 
applicable to residents but the point 
is that they are not c'overed by sec
tion 17. 

Shri · ·Morarji Desai: Residents pay 
tax on the world income also. Non
residents' pay tax only on their income 
here at the rate which is applicable OD 

the common total income. But this 
third category Of people pay tax only 
on their income here and at the rate. 
applicable to that. 

Shri N. A. Palkhivala: I am not 
plead:.-:g for continuation of that. I 
concede that it is not fair. 

Shri Morarji Desai: Will they prefer 
the option of inclusion of world in
come or 49 per cent, or will they pre
fer a fixed rate O'l their income? 

Shri N. A. Palkhivala: A fixed rate 
would be better, a fixed rate applied to 
their Indian income or they may be 
treated as non-residents. 

Shri Morarji Desai: We will treat 
them as non-residents. Then they 
will have the option of world rate or 
49 per cent. 

Shri N. A. Palkhivala: On the whole 
that would be the best solution. That 
will eliminate the present anomaly 
which you have been good enough to 
point out. 

Shri Morarji Desai: We do not want 
them to dispose of their houses. We 
do not want to treat them as residents 
because they come and stay even for a 
year once in five years. I do not want 
to step them from coming here. Be
cause of their coming here if they 
have to pay a penalty and they are 
asked to send returns etc., that . is cer
tainly not fair. We do not want to do 
that. We will try to provide a remedy 
But the third category is not justified. 
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Shri N. A. Palkhivala: The solution Mr. A.M. S. Fergie: First of all, Sir, 
which you have been good enough to~---. we should like to thank you and 
suggest seems to be the best. Treat members of your Committee for the 
them as non-residents. opportunity' you have giV€!1 us to ap-

Shri Narendrabhai Nathwani: You 
want the position which you have ex
pressed now or the one which you 
have expressed in the Commission's 
Report? 

Shri N. A. Palkhivala: To treat them 
as non-residents is the best one. · 

The Law Commission has recom
mended abolition of this category. At 
that time the Law Commission did 
not take into consideration this aspect. 

Actually, if .the present position is 
maintained it has worked satisfactorily 
I would rather have it. 

Shri Narendrabhai Nathwani: Only 
have the change that for ·the purpose 
of rate this option should be given. 

Shri N. A. Palkhivala: If that is 
done, if the present categories are re
tained, with this change that option 
be given for inclusion of world in
come for rate purposes or to have the 
rate of 49 per cent, that will be very 
fair to all parties. 

Chairman: Thank you very much 
Shri Palkhivala. 

Shri N, A. Palkhivala: Thank you, 
Sir, and the members of your com
mittee for the very patient hearing 
that you have given. 

(The witnesses then withdre.w) 

III THE AssociATED CHAMBERS oF 

CoMMERCE OF INDIA, CALCUTTA 

Spokesmen: 
1. Mr. A. M. S. Fergie 

2. Mr. J. Anderson 

3. Mr. G. F. Solomon. 

(Witnesses were called in and they 
took their seats). 

Chairman: . You may take it that 
the memorandum submitJted by you 
has been read. If you want to ela
borate any point, you may do so now. 

pear before you today and to give evi
dence on the hcome-tax Bill. The 
Associated Chambers of Commerce of 
India have subm:tted to you a memo
randum in which they stressed the 
urgency of more time being given for 
the examination of <the. Bill. In that 
memorandum they have submitted 
their viewpoint on some of the more 
impontnant provisions contained in the 
Bill. We fear that the Bill has gone 
beyond its objectives by the introduc
tion <lf some principles which affect 
other legislation. Further, the nation
al requirements have not been given 
sufficient thought. Example;; of both 
these aspects are contained in the me
morandum of the Chamber. There 
are several clauses which conflict with 
the Company Law. For example, 
clause 79 deals with the carry forward 
of losses in the case of a company in 
which the public are not substantially 
interested. It provides that a loss 
may not .be earried forward and set off 
against the profits of a subsequent year 
unless 51 per cent or more of the 
voting power of the company was held 
by the same persons on the last day of 
the year in which the loss was incur
red and on the last day of the year in 
which it is sought to be set off. This 
seems to be a wholly undesirable in
novation since it disregards the 
position 'of a company as a separate 
entity from its shareholders and it 
has the objectionable feature of being 
retrospective. 

Sbri Amjad Ali: On page 2 of your 
memorandum you have referred to 
case laws and stated that the proposed 
legislation is not up to the mark. 
Possibly you do not favourably react 
to the proposed legislation. Is that 
your view? 

Mr. A. M. S. Fergie: I am sorry, I 
could not get the point. 



!hri Amjad Ali: On page 2 of your 
memorandum, you have stated: 

"The Chambers consider it most 
desirable that changes of wording 
without a change of sub5tance 
should ·be avoided where there is 
any possibility of such changes 
upsetting the case law which has 
been built up over many years." 

So, you have laid more stress on case 
laws which, of course, we have also 
in view when we are considering this 
matter. 

1\lr, A. M. S. Fergie: Yes, Sir, I am 
unable to give examples now. It seems 
that such examples will arise in prac
tice and we think it most desirable 
that nothing should be done which will 
upset the substantial body of case law 
which has been built up. 

Sbri Amjad Ali: How do you sub
stantiate your remark that by this 
legislation we are going to upset the 
existing case law. 1 .·' 

Shri Morarji Desai: If we depend on 
case laws, we can never change any 
law. 

Mr. A. M. S. Fergie: I agree. But 
I think the Chamber's point is that if 
there is any change of wording with
out change of substance that should be 
avoided. 

Shri Morarji Desai: When we want 
to make a change of substance, what 
happens? 

Mr. A. M. S. Fergie: Then you can
not help it. 

Shri 1\lorarji Desai: That is what is 
being done. I think you would better 
speak on the merits of the change 
rather than on the general concept that 
the case laws should be maintained. 

Mr. A. l\1. S. Fergie: I was trying to 
you and your committee examples of 
changes of substance ...• 

Shri 1\lorarji Desai: There are such 
chanies. 
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~ Mr. A. l\1. S. Fergie: . . which con• · 
flict with the existing company law in 
principles and some changes which, ac
acording to us, come in conflict with 
governmental poilcy, to some extent, 
I have given you one example about 
clause 79. I shall give you two more, if 
I may, which seem to us .t~ come intG 
conflict with ·the Companies Act. 

Shri Morarji Desai: We have heard 
from other people also on clause 79. 
We are going to reconsider it. 

Mr. A .. M. S. Fergie: Then I will say 
no more 'about it. 

Shri MOl'arji Desai: Since we are 
going to reconsider it, you need not 
spend more time on that. 

1\'lr. A. M. S. Fergie: I understand. 
The next clause is 178. It says that 
the liquidator of a company shall, with
in thirty days of his appointment, give 
notice of the fact to the income-tax 
officer. The income-tax officer is re
quired, but not within any specified 
period, to advise the liquidator of the 
amount which will be sufficient to 
provide for any tax then or likely there 
after to become payable by the com
pany. On being so notified by the 
income-tax officer, the liquidator is 
required to set aside that amount and 
until he has done so he is debarred 
from parting with any of the assets or 
properties of the company. 

Shri Morarji Desai: That is also 
being considered. 

Mr. A. M. S. Fergie: We are glad 
that we are not the first to make this 
objection. 

The third clause to which I shall re
fer is clause 179. That clause provides 
that in the case of private companies 
in liquidation, where income-tax can
not •be recovered from the company, it 
shall be recovered from those persons 
who were directors at any time during 
the relevant previous years. Where 
such tax cannot be recovered from the 
directors, lit is to be recovered in pro
portion to his share-holding from each 
shareholde:c who is the beneficial own
er of shares carrying not less than ten 



Per cent of the voting power at any 
time during the previous years in 
question. This clause, in our opinion, 
strikes at the very root of the concept 
of limited liability. Again, as clause 
79, this seems to us to be retrospective 
in action. 

Shrimati Tarkeshwari Sinha: It will 
apply only to thase concerns which are 
under liquidation or going to be under 
liquidation. 

Mr. A.M. S. Fergie: Yes, I agree. 
But under the existing company law, 
the liability of shareholders is still 
limited. Now that is being extendeci 
to directors and some shareholders. 

Shri Morarji Desai: Only for those 
shareholders who hold more than ten 
per cent of the shares. 

Mr. A. M. S. Fergie: Yes and all 
diooctors. 

Shri Morarji Desai: Should not the 
directors be held responsible for the 
actions of the company? 

_Mr. A. M. S. Fergie: That is a very 
broad question. If a director know
ingly and wilfully does a thing, that is 
a· different matter. 

Shri Mor.a.rji Desai: But is he not 
supposed to apply his mind all the 
while? If he does not do that would 
not Government be justified in levying 
a penalty on him? He does not be
come a director for the fun of it. 

Mr. A. M. S. Fergie: That is so. But 
there are technical directors in many 
companies who are not connected with 
the day to day management. 

Shri Morarji Desai: But they are as 
good directors as other directors. 11 
not, let them not be directors. Other
wise, how is this going to be safe
guarded? When money is frittered 
away, it cannot be recovered from the 
company, 

Mr. A. M. S. Fergie: If there is a 
general need for safeguarding, some 
provision should be made for it. But 
I think this is too wide. 
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Shri Morarji Desai: The recovery 
will be made from those persons who 
are actually managing the company. 
If it c annot be done, then we 
will go· to the ·-directors. If it 
cannot be recovered even from 
the directors then we will go to the 
shareholders. Also, it is only for pri
vate companies, which are the closed 
preserves; not for public limited com
panies. 

Shri C. D. Pande: A company will 
go into liquidation only if it incurs 
losses for years together, in which 
case there will be nothing to recover 
the tax. So, neither the apprehensions 
of the witness, nor the anticipations of 
the hon. Minister, are likely. to come 
true. They are more academic. 

Sbri Morarji Desai: I have no 
hopes. 

Shri C. D. Pande: When the com
pany itself is running at a loss, from 
where can you recover the taxes? 

Shri Narendrablui Natbwani: In 
some respects we tried to get relief 
or advantage for a private company on 
the basis that it was a semi-partner
ship. Then why should liabilities also 
not be fastened upon it on that basis? 

Sbri Morarji Desai: We will see 
that this is considered by the Select 
Committee. 

Mr. A. M. S. Fergie: A number of 
companies go into liquidation for rea
sons other than that of substantial loss. 

Sbri Morarji Desai: Most of them 
always go into liquidation for bad 
management. But there are some 
companies which go into liquidation 
for perfectly bona fide losses and 
where there is nothing wrongly done. 
But they are very rare. However, we 
see the point which you are making. 

Mr. A. M. S. Fergie: With respect 
to Government's policy, there are two 
particular points which are in the 
memorandum and which I should like 
to mention now. The first is the 
abolition of the status of the resident 
but not ordinarily resident. It s·eems 
to us that at a time like this when 



there is increasing fo;reign invest
ment and collaboratiol'l in India any 
measure which may discourage the 
recruitment of technical and other 
personnel rpust be considered unde
sirable. 

Shri V. T. Dehejia: You refer to 
'resident but not ordinarily resident' 
and to technicians. Suppose, techni
cians are kept out of it, would that 
make a difference? 

Mr. A. M. S. Fergie: That would 
help but the definition of a technician 
does not cover all cases. There are 
specialists also who eome to this 
country. 

Shri V. T. Dehejia: Apart from 
technicians and management specia
lists there will be others who come 
here to negotiate deals etc .....•• 

Shri Morarji Desai: Or to invest 
here. 

Shri V. T. Dehejia: There are 
··-.i"ious types of people who cotY 

from other countries. How are the'y 
to be treated? 

1\!r. A. 1\1. S. Fergie: One way to 
treat them would be to give them the 
status of resident not ordinarily resi
dent. 

Shri Morarji Desai: Technicians do 
not come under this category of not 
ordinarily resident. They are stay
ing here all the while. 

1\lr. A. 1\1. S. Fergie: They are here 
only for a short time. 

Shri Narendrabhai Nathwani: They 
would not become residents but, ac
cording to the present classification, 
they would become resident but not 
ordinarily residents. 

Shrimati Tarkeshwari Sinha: Tec
hnicians get a tax holiday already. 

Mr. A. M. S. Fergie: Yes, so far 
as their salary in this country is con
cerned. 

Shri 1\lorarji Desai: Will it do if 
they are considered as non-residents? 
What we are considering is whether 
the third category is juS'tified. The 
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residents and the non-resideats have 
certain liabilities. This third cate
gory is treated as much superior to 
both the residents, that is, the Indianl'l 
and the non-residents. that is, the 
foreigners. Therefore · why should 
we not have only two categories 
and they may be fitted into one 
or the other as is suitable? Those who 
come from outside and invest money 
here, naturally, should not be made 
to pay on their income earned out
side? But why should they not pay 
as non-residents pay? Non-residents 
do not pay income-tax on their in
come outside but they pay 49 per cent 
or at the rate which is applicable to 
their total world income, as they 
choose. The option is there. Sup
pose, that option is given and that 
category covers all those who have so 
far been covered by the third cate
gory, will that meet the situation? 

Mr. A. 1\1. S. Fergie: I do not really 
think so. It may have occurred to 
you that the provisions regarding the 
status Of a resident not ordinarily re
sident are fairly generous. Govern
ment might perhaps consider a man 
being in that state if he has been resi
dent in four out of the last five years 
instead of nine out of the last ten 
years as it is at the moment. 

Shri V. V. Chari: Does the Finance 
Minister's offer meet your case? In 
the case of a technician his Indian 
salary is exempt from tax and even 
if he is treated as a non-resident it 
means no great hardship to biro be
cause there is nothing to be taxed 
even if the foreign income is included. 

Mr. A. M. S. Fergie: I suppose it 
would depend to some extent on the 
extent of the foreign income. 

Shri V. V. Chari: It is only in the 
case of a non-technician, if he has got 
some Indian income, that his total 
world income will be taken into consi
deration. 

Mr. A. M. S. Fergie: We have no 
objection to taxing all the Indian in
come of the technicians other than 
salary. It is the foreign income that 
we are concerned with. 



Shri V. V. Chari: Anyhow, the 
Act already gives you that concession. 
Technicians are given a tax holiday. 

Mr. A. M. S. Fergie: Only on their 
Indian salary. 

Shri Morarji Desai: But they are 
not taxed on the foreign income. If 
we treat them as non-resrdents for 
this purpose, they will not be taxed. 
If we provide a suitable thing to 
cover all these people saying that 
even when they are staying here we 
will consider them as non-resident, 
they do not have to pay on their 
foreign income. 

Shri Narendrabhai Nathwani: It 
is only for the purpose of calculating 
the rate on the Indian income. 

Mr. A. M. S. Fergie: I think if 
they are treated as non-residents that 
would probably cover the case. But 
the specialist personnel, as the law 
stands at the moment, are resident 
but not ordinarily resident and if they 
become resident their foreign income 
comes in. 

Shri Morarji Desai: Suppose, all 
those w'ho stay here temporarily for 
five to ten years are considered non
residents. Of course, those who stay 
longer than that are residents and 
they ought to pay more. Those who 
are staying for 20 or 25 years are 
paying full even though they are not 
Indian nationals. Because they 
stay here for their whole life, they 
pay like a resident. 

Mr. A. M. S. Fergie: They pay like 
myself. 

Shri Morarji Desai: You cannot be 
exempted. nor are you asking for it. 
But if they are treated as non-resi
dents, th~n what they will pay is 49 
per cent on the income here, or at 
their option, at a rate on the world 
income. Will that meet the situation? 

Mr. A. M. S. Fergie: I think, yes. 

Shri 1\lorarji Desai: We are consi
dering on those lines; not that we have 
come to imy conclusion. We do find 
that some relief is necessary. The pre
~ent change does involve a lot of hard-
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ship. We want to change it. We also 
want to see that justice is done and 
that nobody is put in a superior cate
gory. 7'bat is the itlea behind it. 

Mr. A. M. S. Fergie: The other 
point which I want to mention is clause 
2 (18) which defines a company in 
which the public are substantially in
terested. This point is mentioned in 
our memorandum. 

Shri V. V. Chari: That point has 
been noted and the proper changes 
are being made. 

Sbri Morarji Desai: The company 
should be a public company as de
fined in the Companies Act. 

Mr. A. M. S. Fergie: The type of 
company with which we are con
cerned is the Indian subsidiary com
pany of a foreign company which 
under the existing law ii a company 
in which the public are substanially 
interested. Now, under this new de
finition, a foreign company cannot be 
treated as a company in which the 
public are substantially interested. 

Shri 1\lorarji Desai: We have 
covered with one sweep all of them. 

Shri V. V. Chari: It is a peculiar 
situation. 

Shri Morarji Desai: That will have 
to be carefully considered. If you 
can suggest a draft, we might consi
der that. 

Shri C. D. Pande: In the case of 
foreign holding companies, if they 
have a subsidiary company here, the 
subsidiary company here should be 
held as a public company. 

Shri 1\lorarji Desai: We will have 
to draft it suitably later. 

Shrimati Tarkeshwari Sinha: That 
will h<ive to be done. 

Shri Morarji Desai: There was no 
intention of converting all the foreign 
companies into companies in which 
the public are not substantially in
terested There was no such inten
tion. It. is here the int~ntion is good, 
but the result is bad. 



1\lr. A. M. S. Fergie: There are no 
more points which I have to raise 
here. But I would bP. very happy to 
disc:uss the points which are contJ.in
ed in our memorandum if the Com
mittee would like me to do so. 

Shri ~'lora:ji Desai: If you would 
like to emphasize anything in parti
cular, you can do so. 

Mr. A. M. S. Fergie: I would like 
to do that. 

Shri Morarji Desai: You can cer
tainly dO that. 

Mr. A. M. S. Fergie: The first item 
dealt with clause 2(18), that is, de
fining companies in which public are 
substantially interested. We have 
dealt with that. 

Item No. 2-I do not think that 
calls for any particular comment. 

Item No. 3-This is regarding the 
status of 'not ordinarily resident'. We 
have dealt with that also. 

Item No. 4-Clause 33 (3): ! -'This 
sub-clause deals with development re
bate on the amalgamation of com
panies. It seems to us that this sub
clause requires careful examination 
and, I think, it needs an amendment. 

Shri V. V. Chari: The particular 
c::J.ses which you are thinking of are 
already covered by the existing ACt 
and clarificatory instructions have al
ready been issued. The Chambers has 
also got a copy of the instructions. 

Mr. A. M. S. Fergie: Is it a ques
tion of issuing instructions, or is it a 
question of amending the Act? 

. Bhri V. V. Chari: The Law Adviser 
:says that the existing Act covers that 
'type of cases where one company ab
sorbs the other company. 

Mr. A. M. S. Fergie: We differ 
with that. 

Shri 1\'lorarji Df'>ai: The budget 
provisiOn can :Pe jn-corporated. Try 
to do that, 
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Shri V. V. Chari The point has 
been noted. But, we have already 
bken action on these lines. 

Sbri Morarji Desai: That was done 
during the last budget. Instructions 
were issued. 

Mr. A. M. S. Fergie: I appreciate 
that. But this does not cover all the 
cases. 

Shri Morarji Desai: It has not 
covered all the changes. Those changes 
will be covered. That is being done. 

Mr. G. E. Solomon: In our op
inion, ._the Finance Act 1961 does not 
cover the cases where the one com
pany absorbs the other company. 

Shri Morarji Desai: Does it not 
cover it? 

Mr. G. E. Solomon: The Finance 
Act 1961 does n.ot cover the points 
that we have raised here. 

Shri Morarji Desai: Does that cir
cular which has been issued cover all 
th::tt? 

Mr. A. M. S. Fergie: I have not 
seen the circular. 

Shri Morarji Desai: Have you got it 
here? 

Mr. A. M. S. Fergie: It seems 
to me that the position is such that 
a requires an amendment. 

Sh'..'"i Morarji Desai: If the instruc
tions that have been issued are found 
satisfactory by you, we can put them 
here. If that is not satisfactory and 
still you have to say something, then 
we have to consider something else. I 
am only trying to help the process of 
consideration. What exactly do you 
\".'ant to be done? 

Mr. A. M. S. Fergie: I will put it 
this way. For example, -one of the 
conditions is that the share-holders of 
the amalgamating company become 
the share-holders of the amalgamat
ed company. Now, company 'A' 
amalgamates with its wholly owned 
subsidia).·y company 'B'. Then,_ the 
company 'B' share-holders i.e., 'A' 
would not be the share-holders In 
company 'A'. 



Shri Morarji Desai: How? The 
company 'A' holds company 'B' and 
the company 'A' has share-holders. 
Then, the company 'B' has no share
holders. Some share-holders are 
there. 

Mr. A. M. S. Fergie: Same ulti
mate share-holders are there. But 
the share-holders of company 'B' do 
no~ become share-holders of company 
'A'. 

Shri Morarji Desai: But, there are 
no share-holders of company 'B'. When 
you say that Company "A" holds 
Company "B'', how are there separate 
shareholders of Company ''B"?' 

Mr. G. E. Solomon: The company 
itself. 

Shri Mor.arji Desai: The share
holders of Company 'A' ultimately 
hold Company 'B'. · Company 'A' is 
held by the shareholders of Company 
'A'; Company 'A' holds Company 'B'; 
that means, as a company, it holds t'he 
shares here. Do not all those shares 
belong to Company 'A'? 

Mr. A. M. S. Fergie: Indirectly. 

Shri Morarji Desai: Why indirect
ly? Directly. Who are the · owners 
of Company 'A'? 

Mr. A. M. S. Fergie: The share
holders. 

Shri Morarji Desai: The share
holders hold Company 'A'. It is on 
behalf of its shareholders that Com
pany 'A' holds Company 'B'. There
fore, the shareholding in Company 
'B', which is of Com9any 'A', belongs 
to the shareholders of Company 'A'. 

Mr. A. M. S. Fergie: Indirectly. 

Mr. G. E. Solomon: It rests on the 
technic ali ties. 

Shri Narendrabhai Nathwani: Tech
nically it is so. 

Shri 1\lorarji Desai: There are no 
<;>ther shareholders. In my mind there 
is no difficuity. There is no other 
siliareholder. Suppose five of us hold 
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different shares in ~ompany 'A'. The 
five of us together jointly hold the 
shares in Company 'B'. How is it 
different? 

Mr. A. M. S. Fergie: It is a techni
cality. 

Shri Morarji Desai: It is only a 
technical device for keeping accounts 
separate, for keeping other things se
parate and for seeing that these share
holders do not dabble in the manage
ment of the other company. 

Shri Radheshy.am Ramkumar 
lUo-:-arka: For the purpose of tax law 
it is not merely a technical position. 
Suppose Company 'A' makes a profit 
Of Rs. 5 lakhs and Company 'B' makes 
a loss o! Rs. 5 Lakhs. It may be that 
the entire share capital of Company 
'B' is held by company 'A' yet the 
company making the profit will have 
to pay tax or the company suffering 
the loss would be allowed to carry 
forward the loss. The profit of 'A' 
would not be set off against the loss 
of 'B'. 

Shri Morarji Desai: That is not 
done to dodge the tax. Therefore, that 
is not a wrong thing. That does not 
affect this amalgamation. When the 
amalgamation takes place, it should 
not affect the development rebate, 
because the shareholders are the 
same. In substance, in fact, it makes 
no difference. That is what should 
be elarified. 

Mr. G. E. Solomon: Yes. 

Mr. A. M. S. Fergie: Thank you, 
Sir. 

There is the other point and that 
is, if there is an amalgamation bet
ween two companies, Company "A" 
and Company "B",-Company "A" 
taking over Company "B"-in case 
there is a dissentient shareholder in 
Company "B", provision should be 
made for acquiring his share in cash. 
That should be covered. 



Shri Morarji Desai: We are consi
dering that. We do not know what 
conclusion we will come to, but that 
pJint has been before us. 

Mr. A. M. S. Fergie: Then there 
a:~ some general points about this. 
'Ihis clause seems to visualize the 
frrmation of a new company. Most 
&':"'lalgamations take place by the
amalgamation of two or more exist
ing companies. Again, the clause 
s~ems to provide for the amalgama
t!on of two companies but not more 
than two companies. There are cases 
v. here several companies are amalga
mated. 

Shri V. V. Chari: I think these are 
a 11 further refinements. 

Shrl Morarji Desai: I do not think 
it is prohibited. 

Mr. A. M. S. Fer&"ie: 
d1nger of the rebate 
drawn. 

There is the 
being with-

Shri V. V. Chari: You can always 
br~ng in more and more refinements:' 
No statute can provide for everything. 

Shri Morarji Desai: You can say 
"If two or more companies amalga
mate". 

Mr. A. M. S. Fergie: Income-tax 
laws must be interpreted very literal
ly and it seems to us that the contin
gencies should be mentioned exactly. 

Shri V. V. Chari: Can four com
panies be amalgamated? 

Mr. A. M. S. Fergie: Yes. 

Shri Morarji Desai: You must say 
"two or more". That we will see. 

Mr. A. 1\1. S. Fergie: Thank you, 
Sir. 

Shri Morarji Desai: You see, whe
ther it is in the Ministry or in your 
company, one is always averse to 
making changes of a constitutional 
nature. They always want to do it 
in an executive manner. That is the 
position of my Ministry! 

Shri V. V. Chari: It is, word, a 
copy of the Australian Act. 

Shri MorarJI Desai: They want 
that it should be in the law. 

Mr. A. M. S. Fergie. The next is 
clause 36, and our comments with 
respect to it are important ones. The 
position regarding allowance of bad 
debts has been clarified. But the 
position of irrecoverable trade 
advances is not covered. 

Shri V. T. Dehejia: Would yp:>u 
consider all advances in that category? 

Mr. A. M. S. Fergie: The trouble 
is that before you are allowed a bad 
debt, it must have form2d part of the 
income of. the previous year. 

Shri V. T. Dehejia: There may be 
trade advances, capital advances. 

Mr. A. M. S. Fergie: I am talking 
about ordinary trade advances, such 
as advances to cane growers. 

Shrimati Tarkeshwari 
Advances that are incidental 
business. 

Sinha: 
to the 

Mr. A. M. S. Fergie: Unless a bad 
debt has formed part of the income 
either in that previous year or some 
other previous year it cannot be 
allowed. That is fair enough. But 
an irrecoverable trade advance can 
never form part of income. 

Shri V. V. Chari: This is connected 
with the present section 10(2)(xv). 

l\lr. A. M. S. Fergie: It should be 
allowed specifically, We have dealt 
with clause 79. 

The next clause about which I 
would like to say a few words is 
clause 84 (page 5 of our memoran
dum) which corresponds to existing 
section 15C. In our view the main 
criterion should be the setting up of 
a new industry. At the present time 
relief under this section is allowed to 
a new industry which has new plant 
and machinery and new buildings. 

Shri Morarji Desai: I am sorry this 
cannot be done. Five years tax boll- · 
day is a long enough period. 

Mr. A. M. S. Fergie: We did sug
gest the relief 



Shri Morarji Desai: You are trying 
to extend it. It will throw open the 
flood gates. 

1\lr. A. l\1. S. Fergie: Are you talk
ing about the five years, or are you 
referring to the second point? 

Shri Morarji Desai: You say that 
the five years should begin from the 
time it begins to make profits. 

Mr. A. M. S. Fergie: Yes. 

Shri Morarji Desai: Why should it 
be? Five years are given because in 
the first one or two years they may 
not be able to pay. 

Mr. A. M. S. Fergie: It is no relief 
at all. 

Mr. A. M. S. Fergie: The second 
point under this clause is contained 
in the second para of our memo. 
Relief is granted, at the moment, 
only if a new industry is set up in a 
new building with new plant and 
machinery. It seems to us that the 
criterion should be the fact that there 
is a new industry. If such an indus
try can function in a building which 
was previously used for some other 
purpose and which is no longer 
required for that purpose, and if you 
could get re-conditioned machinery, 
especially ·imported machinery, there 
should be no bar to granting relief 
under the clause. 

Shri V. T. Dehejia: The whole idea 
of the holiday is to create something 
new: not to divert energy. To open 
a new undertaking means an under
taking with a new building. 

Shri Morarji Desai: That is not a 
new undertaking if it is provided 
from depreciation allowance. I do 
not know if that can be called a new 
undertaking. I will have no tax 
accruing from any company if I go 
in this way. 

Mr. A. M. S. Fergie: I do not know 
if I have made myself clear. May I 
give an example? In Calcutta, in 
recent years, there has been a con
centration of jute mill undertakings. 
A ·company owns two mills. It con-
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centrates production in one mill. It 
puts in new machinery and works 2 
or 3 shifts in that one building. The 
other building has become redun
dant. lt could be sold; or probably 
it is sold. If a new undertaking can 
operate in that old building, that 
should get relief under this clause. 

Shri Morarji Desai: If it is a comp
letely new undertaking, it will cer
tainly come in. Whether it puts up 
a new building or uses an old build
ing is not the criterion of a new 
undertaking. It only means that you 
are not putting up a new building and 
you are utilising an old one. That 
does not change the character of a 
new undertaking. Starting a new 
industry in an old building does not 
affect the position. 

Mr. J. Anderson: That does exclude 
relief under this clause. 

Mr. A. M. S. Fergie: May I quote? 
Clause 84(2): "This section applies 
to any industrial undertaking which 
fulfils all the following conditions, 
namely:- .•. 

Shri V. V. Chari: The ·whole idea is 
that you should create new industrial 
assets, you must build something new 
which is not there. If they are only 
diverting the existing sources, it does 
not require any incentive. That is 
the object. 

Mr. A. M. S. Fergie: It is your 
wish to manufacture a new product. 
You should give relief even though 
that product is manufactured in an 
old building with re-condiiioned 
machinery imported from c:brcad. 

Shri V. V. Chari: When macl:.inery 
comes from abroad, so hr as this 
country is concerned, it is n~w. We 
do not know whether it ~s re-con
ditioned or new. It mu.>t be <m 
addition to the assets of the country. 

1\lr. A. M. S. Fergie: If the Income
tax officers are prepared to :.ubscrlbe 
to that view. 

Shri Narendrabhai Nathwani: I 
think that is covered by the provi
sion here. "it is not formed by the 



transfer to a new business of a build
ing, machinery or plant previousl;r 
used for any purpose". 

Shri V. T. Dehejia: Suppose that 
building has enjoyed a tax holiday? 
Arter three years, that building is 
used by another industry. 

Shr!mati Tarkeshwari Sinha: Sup
pose we import tankers. They are 
probably second-hand tankers. 

Shri V. V. Chari: For us, it is new. 

1\lr. A. 1\1. S. Fergie: It is the 
Income-tax officer who has to inter
pret this provision. 

Shrl V. V. Chari: Some years 
ago, we did not get absolutely new 
ships. We got second-h:md ships 
which had plied in foreizn waters. 
They were treated as new. 

Shri l\lorarji Desai: If you have a 
new factory with second-hand 
m'lchinery, that does not become an 
old undertaking. It is not brand new 
machinery that is put everywhere. 
The wording, formed by the transfer 
of a building, machinery or plant pre
viously used seems to create a doubt. 
We have got to consider that. Sup
pose they have two jute milis in the 
same company and one jute mill has 
gone into the other. The other )ute 
m:H is being sold away to another 
concern. 

Shri A l\1. S. Fergie: Probably. 

Shri 1\'lorarji Desai: Without that 
it can:1ot be done. If you merely 
transfer the machinery and start some 
o:her industry, it dOes not become a 
new undertaking. If you give it to 
another company for a different pur
pose and not a jute mill but another 
factory is started there by a different 
company, it becomes a new under
taking. 

Shrl V. V. Chari: Not und·~r the 
existing Act. 

Shri Mo:arji Desai: It should 
bf'come a new undertaking. 

Shri V. V. Chari: The object is to 
give incentive for bringing new assets. 
The assets is already there. · 
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Shri 1\lorarji Desai: It is not an 
asset. The asset has gonE' out of 
action. Do you want it to be wast
ed? 

Shri V. V. Chari: It is not wasted. 
It is only a question of tax holiday. 

Shri Narendrabhai Nathwani: The 
idea seems to be new machinery. 

Sbrlmati Tarkeshwari Sinha: How 
does it conform with the policy? 

Shri 1\Iorarji Desai: What he says 
is, the spirit is that. The spirit of 
this tax holiday is to cr~ate new 
assets. · 

Shrim.ati Tarkeshwari Sinha: 
Assets of the business? 

Shri 1\lorarji Desai: Assets whici1 
are not there in the country. 

Shri Radheshyam Ramkum:~r 
1\lorarka: In most of these new big 
companies assets arQ mostly acquired 
with borrowed capital. In order to 
enable these companies to repay and 
rehabilitate, this tax holiday was given 
for the' initial period so that the profits 
may not be absorbed in taxation. 

Shri 1\Iorarji Desai: Not only reha~ 
bilitating, the cost of acquiring 
becomes high. In the initial years, 
there is no profit. We have giveri. 5 
years so that the losses in the initial 
years may be made good in the sub
!'equent three years. That is the pur~ 
pose of this section. A sweeping 
provision like this not allowing 
at all a new undertaking formed 
by old assets may not serve 
'.!xactly the purpose which we 
lnve in view. Two factories are 
amalgamated into one factory. The 
building of another factory becomes 
r.:.!dundant. Another undertaking is 
formed. It is not a jute mill. It is 
for manufacturing something else
c'lmoletely different-not jute-some
thing else. If this is formed, if that 
building is only utilised and ne~ 
machinery i;:; installed,-jute machi
nery will not do-instead of pu!ting 
up a new buili;ling ai).d. wasting some 



money, they utilise that buildint
why should that undertaking not be 
encouraged to do that· by giving a tax 
holiday? That is the question. 

Shri Radheshyam ltamkumar 
Morarka: But as Shri Dehejia put it, 
what happens if the old building had 
already enjoyed a tax holiday? 

Shri Morarji Desai: That part of it 
may not be allowed.The building may 
cost 10 per cent. The other things 
cost 90 per cent. Because of the 
transfer of one building or one motor 
or one electric install;.tion, if you do 
not allow rebate for anything. ihat 
would not be correct. 

Shri V. V. Chari: That· is not being 
done. 

Shri '\lorarji Desai: 
clarify that. 

We must 

Shri Amjad Ali: Shri Chari is on 
a different point. He says that it must 
be an entirely different thing which is 
non-existent now. 

Shri Mo·arji Desai: That is hi::: 
interpretation. When this was given, 
that was never the intention. 

Shri V. V. Ch~ri: This was laid 
down in 1948. 

Shri Morarji Desai: I would like 
to see the wording of it and then 
interpret it accordingly. The idea 
was to encourage new indus:ries 
coming up. New industries are diffi
cult to create so that they should be 
given more encouragement. Whether 
this conforms with that idea is to be 
considered 84(2) requires to be con
sidered. ·Nothing else requires to be 
considered in that section. 

Slni V. T. Dehejai: A little while 
ago we were talking about a subsi
diary merging with the ;>arent com
pany, and you said that the circular 
had not come to you. If you like, 
we can read it out. 

Shri A. ·M. S. Fergie: Could we 
have a copy of it? 

Sbri V. ·T. Dehejia: Yes. 
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Mr. A. M. S. Fergie: Clause 109. 
This deals with companies in which 
the public are not substantially inte
rested. flere the point is dgain a 
matter of interpretation. 

Shri V. V. Chari: Your interpreta
tion is correct. Depreciation reserves 
mentioned here are what one under
stands under the Companies Act. 
That is true. 

Shri A. M. S. Fergie: Clause 139. This 
deals with the time-limit within which 
assessees must file their returns of 
income. Under the Bill, assessees are 
required to file such return3 by the 
30th June or within 4 months cf the 
close of the accounting year, which
ever is later. There is discretion with 
the ITO to ex:end the period upto 
30th September, and after that bte
rest is imposed. It seems to us that 
particularly in the case of foreign 
companies, it will be quite impossible 
to adhere to this very tight schedule. 

Shri Morarji Desai: We are going 
to consider whether it should be 
4 or 6 months. You want six months? 

Mr. A. M. S. Fergie: At leas•. 
The company is given six months to 
hold its annual general meeting. 

Shri V. T. Dehejia: Will 
many companies which 
accounts on 31st March? 

there be 
close the 

Mr. A. M. S. Fergie: Very many. 

Shri V. T. Dehejia: Many com
panies close their accounts on 31st 
December and many in Divali. 

Shri Morarji Desai: The foreign 
companies close their accounts on 31st 
March. 

Mr. A.M. S. Fergie: Very many 
Indian companies also. 

Shri V. T. Dehejia: 
March. Interest will 
after 30th September. 
months. 

1\lr. A. M. S. Fergie: 
much time. 

On Ll:le 31st 
accrue only 

That gives 6 

That is not 

Shri V. T. Dehejia: All the work 
of foreign companiei is done here. 



Mr. A. M. S. Fergie: Yes, but there 
AS always information required from 
home before the income-tax return is 
prepared. We should suggest that it 
should be at least until 31st Decem
ber. 

Shri V. T. Dehejia: Most of the 
companies have current audit also 
going on here. 

Mr. A. M. S. Fergie: They are all 
audited here. 

Shri V. T. Dehejia: When expendi
ture is incurred abroad, it is intimat
ed from time to time. If payment 
falls in another year, it would be 
included as expenditure of the follow
ing year. 

Mr. A. M. S. Ferrie: I still think 
that foreign companies would find 
themselves in great difficulty. It will 
be a great hardship also on Indian 
companies. For example, Mr. 
Adersons mentions that Tata com
panies and Indian Iron . and Steel 
close accounts on 31st March. They 
are required to file their returns ,by 
30th September. It is not a pr~ctical 
proposition. The general meetings 
are not held. They . do not have to 
be held until the end of September. 

Shri V. T. Dehejia: The Income-tax 
return is tied up with the meeting of 
the shareholders? 

Mr. A. 1\1. S. Fergie: Yes, no returns 
would be submitted until the accounts 
have been passed. 

Shri V. T. Dehejia: But the accounts 
will be ready with the auditors and 
they will be put before the share
holders within six weeks. 

Shri Radheshyam Ramkumat 
1\lorarka: Six months from the end ?f 
the financial year. Before, that, th~ 

shareholders have to be given 21 days. 
Suppose there is a company for :which 
the year ends in July. According to 
this Bill, you will be glVmg that 
company 11 months time and the 
company having year ending on 30th 
June would get 12 months. 

Shri V. V. Chari: That is incidental. 
We cannot ask for their return before 
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the commencement of the financial 
year in any case. .... 
• Shri RadheShyam Ramku.mar 
Morarka: The point is that there must 
be a uniform period fixed for all 
companies. 

Shri Morarji Desai: Why not ask 
them early? 

Shri V. V.· Chari: Parliament must 
pass the Finance Act. 

Shri Morarji Desai: That can be 
passed. I do not want that for some 
it should be 11 months and for others 
it should ·be 4 months. 

Shri V. ·T. Dehejia: The rate of tax 
changes in the budget. 

Shri Morarji Desai: That doe,; not 
matter. 

Shri V. T. Dehejia: The previous 
budget year is July to next July. The 
Budget is passed in March. For the 
previous year July to next July, the 
rate will l>e. as ep.fJ:>reed from J,st 
April of the next year. 

Shri Morarji Desai: I think the 
same rate should apply for the whole 
year. 

Shri V. T. Dehejia: The year of 
the company is say, from 1st July 
l960 to 30th June 1961. That is the 
>revioua year for the purpose of 
;axation in 1962-63. The rate to he 
applied comes into force on 1st April 
1962. If we apply the rate as 
enforced on 1st April 1961, the com
pany will gain in a lot in comparison 
with other companies. 

Shri Morarji Desai: Why should W1. 

not allow them to send their return!. 
early. The period allowed for sub
mission of returns must be the same 
for all. It cannot be different just 
because they have different financial 
years. That is very wrong. If it is 
11 months, it should be so for alL 
But I do not think that that was the 
idea. 

Shri Radheshyam Ramkumar 
Morarka: Under the Bill, if a com
pany's financial year ends in July, it 
will ~:et 1I months. 



Shri Morarji Desai: We can change 
it from four to six months. 

Mr. A. M. S. Fe1gie: We strongly 
urge that special consideration be 
given to foreign companies. 

Shri 1\lorarji Desai: After six 
months, there is three months grace 
period. It becomes nine "months. 

Mr. A. l\I. S.' Fergie: So, that is, in 
effect, for 31st March dosing, up to 
31st December. 

Shri Narendrabhai Nathwani: We 
will have to provide six months or 
within one year of the ;:: ~~ssment 
year, whichever is earlier, so that 
those companies which have their 
year ending July, will file within one 
month from the next year. 

Shri Morarji Desai: Why mention 
that? Six months from. the end of 
their year. 

Shri Narendrabhai Nathwani: II 
would necessitate many necessary 
consequential amendments, because 
me assessment year would begin from 
llit April hext year. 
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Shri Morarji Desai: Is that for all 
people? 

Shri Narendrabhai Nathwani: That 
is for all. That is why I am suggest
ing this. 

Shri Morarji Desai: It would mear. 
a great deal of confusion. 

Mr. A. M. S. Fergie: I have nothi.:1g 
further to saY about any of the other 
items in our memorandum. We would 
like to say that we think more time 
should be given ·for the consideration 
of this Bill, because, it is, we are sure, 
intended to stand the test of time. 

Shri Morarji Desai: If there, are 
any new points that strike you, you 
can send a memorandum until lOth 
July, but we would not hear you 
again. 

Mr. A. M. S. Fergie: To the Select 
Committee? 

Shri .M:orarji Desai: Yes. 

Thank you very much. You 
have taken the shortest time. 

(The witnesses then withdrew). 

The Committee then adjourned. 
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I. Tm: TAx-PAYERS AssociTION oF 

INDIA LTD., BOMBAY. 

Spokesmen: 

1. Shri V. D. Muzurndar. 
2. Shri B. C. Shah. 

(Witnesses 1nere called in and they 
took their seats). 

Chairman: You may start on the 
assumption that we have read your 
memorandum and if on any main 
points you want to elaborate you may 
do so. 

Shri V. D. Muzumdar: In the pre
liminaries, I have made one or two 
remarks .•• 

Shrl Amjad Ali: Sir, our accoustics 
are so bad that something should be 
done about it. They may be improved 
or there may be a rearrangement of 
the seats so that we may be able to 
hear what is said here. 

Shri Morarji Desai: You may raise 
your voice so that it is audible. 

Shri V. D. Muzumdar: In includ
ing these preliminary remarks the idea 
is that because this is a Parliamentary 
Committee, the Members of Parlia
ment may have these points in view 
when they consider the Income-Tax 
Bill. Probably the Select Committee 
is seized only of this Bill and some 
of the things mentioned as preliminary 
remarks are beyond the purview or 
the Bill but I thought that it might 
be useful to give you certain ideas 
w'hich might be before you when the 
Bill is being considered. I do not want 
to go over them again here. I will go 
over the various points that arise out 
of the Bill itself. 

Shri Amjad AU: What are those 
points? 

Shri V. D. Muzumdar: I have said 
that two clauses from the British Act 
may be introduced in the Indian Act, 
that an investment allowance may be 
allowed <Ss a deduction against profits 
as is being done in Sweden and in 
Pakistan and that instead of following 
the depreciation method of written 
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down value, you may follow ·the 
straight line method. 

Shrl Morarji Desai: That woulu 
have been more relevant in the Com
panies Law. 

Shri V. D. Muzumdar: As I was 
asked about them, I explained them. 

Shri Mora.rji Desai: He was a tax 
gatherer who has become a tax payer 
now. 

Shri V. D. Muzumdar: My experi
ence of tax gathering is rather old; 
there are others who are here and 
who have recent experience. 

Shri Morarji Desai: Tax-gatherers 
have been the same from times irnme
morial. It is only that they forget, 
when they cease to be tax gatherers, 
what they did in the past. 

Shri V. D. Muzumdar: I have not 
forgotten anything. 

First, I have begun with the word 
'assessee'. There was the case of the 
Accountant General, Baroda where 
the High Court held that in the case 
where a reftind was involved, no 
refund could be granted because he 
was not an assessee. The definition 
here reverts to the old wording: by 
whom the tax is payable. If a person 
ab initio is not taxable, the question 
is whether he should come under the . 
definition of assessee. 

Shri V. T. Dehejia: Our deiinition 
does not follow that. 

Shri V. D. Muzumdar: Your defi
nition is: 'a person by whom tax is 
payable'. 

Shri V. T. Dehejia: .... 'from whom 
any amount is due under the Act'. 

Shri V. D. Muzumdar: That makes 
matters worse because it means paying 
is different from receiving and re
fundee is not the person by whom 
the money is paid. 

Shri Morarji Desai: It does not cover 
every contingency. When it is reftmd
able, it cannot be given to somebody 
else. It would have been more pro
fitable if you had suggested an alter
native. What is the use of merely 



pointing out that this is not se.tisfac
tory. 

Shri V. D. Muzumdar: What I am 
saying is that this was there before 
and the Bill now is seeking to chang'.! 
1t. You are now going back to the 
old one. 

:Shri Narendrabhai Nathwani: Could 
you see sub-clause 7 (a) last two lines? 

Shri V. V. Chari: Actually it is an 
improvement on the old one. 

Shri V. D. Muzumdar: I will go to 
the word 'dividend'. It will result in. 
double taxation. The bonus of thfS 
preference shareholder is taxable as 
dividend but as it is a bonus it will 
also be taxable in the hands of the 
company. 

Shri Morarji Desai: That ::an come 
later on; why do you want to bring 
it in here? You may provide for its 
not be.ing taxed twice. 

Shri V. V. Chari: That w·ould be 
provided in the Finance Act, not here. 

Shri Amjad Ali: By being bonus; .·'it 
does not cease to be dividend. 

Shri V. V. Chari: That is a very 
subtle and vulnerable point. When 
a company issues bonus shares, super
tax at 12;} per cent is levied. He 
wants that it should not be taxed 
again as dividend. That is a thing 
which can be covered only in the 
Finance Act. 

Shri V. D. Muzumdar: You have now 
included in the definition of 'transfer' 
both extinguishment and relinquish
ment. That would mean if a person 
receives compensation on extinguish
ment or relinquishment of certain 
assets, it will come under transfer. 
Transfer is considered also for the 
purpose of capital gains. 

Sh!i V. V. Chari: Where it has 
already received compensation and it 
is exchanged. your point is that it 
should not be subsequently subject 
to capital gains tax. We are already 
aware of that. 

Shri V. D. Muzumdar: So far as sub
clause 5 (1) (c) is concerned, the 
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question about not ordinarily resident 
has been a matter of controversy for 
a number of years. This was intro
duced in the British regime. 

Shri Morarji Desai: We are consi
dering what is to be done about this. 

Shri V. D. Muzumdar: It shou\d be 
retained for the sake, of technicians. 
Or, it may be provided that where big 
business wants services of technicians, 
they should be given certain conces
sions. 

Shri Morarji Desai: Technicians are 
income-.tax-free for five years. They 
need not remain after five years. 
Indians can take their place. 

Shri V. D. Muzumdar: People will be 
kept here only if they are absolutely 
necessary. Government should take 
power to extend the period. 

Shri Amjad Ali: What about mana
gerial persons who come from abroad 
and get employed here? They · are 
not technicians. 

Shri V. D. Muzumdar: Some India!l 
nationals sometimes keep· their fami
lies here because of difficulties out
side. Even if they visit India for a 
day, the family becomes taxable on 
the income. 

Shri Morarji Desai: That i.; being 
taken care of. 

Shri V. D. Muzumdar: I ecm~ to 
charitable trust-page 7 of the..-memo
randum. 

Shri Amjad Ali: He has not men
tioned about transfer in the memOl·an
dum. 

Shri Y. D. Muzumdar: I have not 
because it bas struck me only there
after. About charitable trusts, there 
are two points to be cons:dered. One 
is about the taxation of excess over 
25 per cent. of the accumulation. I 
am quite in sympathy with the object 
of the recommendation, if it is to pro
vide against money !being withheld 
from the purposes of the cha-rity for 
no reason whatever. But at the same 
time, it is rkely to work very harshly 
in practi<;.e. Apart from the fact that 



these trusts will suffer, there will be 
difficulty about administration. 

As you are aware, trusts get their 
income from dividends also. Divi
dends are income when they a~e dec
lared. A div"dend can be declared in 
one year and rece"ved in t!l.e subse
quent year. Therefore, as you are 
providing on tile basis of 25 per cent. 
of the income, it wou1d be impossible 
for the trust which gets income from 
dividend to spend 75 per cent. of the 
income from that year. 

Shti Morarji Desai: That will b~ 
taken care of. 

Shri Amjad Ali: In page 8, la3t 
line, he has challenged our schetne by 
saying: 

"The provisiOn, if introduced, 
would make the poor poorer with
out affecting the riches of the 
rich." 

Would he like to support his state
ment? 

Shri Morarji Desai: This is a 
fashionable slogan. It has affected 
even the p€rson who has done it. It 
is not re!evant to the issue. 

Shri Subbiah Ambalam: You have 
stated that L'le purpose of the trust 
will be achieved by p;escribing a cer
tain number of years within which 
the trust income could be spent or 
utilised. What is your suggestion re
garding the number of years? 

Shri V. D. Muzumdar: My sug~es
tion is at least three years should be 
allowed. I am a trustee of the Dada
bhai Naorojj Memorial Trust for 
scholarships. For instance. one en
dowment is fo.r the benefit cf persons 
\':ho have during th~ laot five years 
written a book on economics of out
standing merit. For this, we could 
not get persons qualified as required 
last ye·us aY'!d in ethers scholars of 
the right type. 

:Shri Morarji Desai: Is it for the 
m~mbcrs of a pnrticular community? 

~:Jri V. D. 1\h•~umdar: No. 

SIHi :uorarji Dt>s:d: You can give 
1t for son~e other pu ~·n1se if you c:n
not find a person of that type. 

Shri V. D. 1\luzumdar: We have to 
give it alternatively but we cannot go 
beyond the categories mentioned. I am 
just g~ving you an example. If we 
are forced to spend all the 75 per cent. 
of the income in one year, we may be 
wasting our money, So, it should be 
made possible to spend over a certain 
number of years. 

Now I proceed to the provision re
lating to Busincs>. This accumulation 
clause applies to property. It does not 
apply to business. Now, the profits of 
the business can ·be ascertained only 
after the year is over. 

Shri Morarji Desai: That will come 
next year. 

Shd V. D. Muzumdar: The income. 
is assessed in the subsequent year. 
Here you are talking about accumula
tion of that particular year. 

Shl"i Morarji Desai: If it io; not re
ceived in that year, how can it accu
mulate in that year? 

Shri V. D. Muzumdar: I shall mak~ 
my po:l'lt clearer. For 1960-61 you 
earn certain income which is taxable 
for the next financial year. But in 
1950-61 you will not know what your 
income is till after the end of the year 
and therefore, you will not know what 
75 per cent. of it would be. You come 
to know of it only in the subsequent 
year. 

Shri V. T. Dehejia: Supposing it is 
stated that a person ;s payi:1g in a year 
75 ner cent. of the income of the pre
vio~s year, will all those points be 
covered? The who'e point is th3t 
there should be no accumulation. 

Shri V. D. 1\Iuzumdar: That is all 
right. I only want that t:1ey should 
know what their incc1me 's. 

The ether portion c.f tht' clause is 
ab;J'..tt the relatives. \Vhere there is 
a tru:::t specifically for the purpose of 
rP'at ves c,nd o~hers it shou 1d be 
dcb1rre.:l from hcc>:le-tax exemption 
b:.tc the ~\ct shJu1 :l. not debar a p~rsJn, 
mere:,. because he h~ip_:)ens t0 be a 
relati\:e, from tile_ be:-;.eft of a trust 



.to which he is otherwise eligible. Un
iortunately, the wording used is that 
if any part of it is reserved for any 
tJ.f its relatives the whole will 'be 
.denied the benefit. 

Shri 1\lorarji Desai: That is not un
fortunate, that is deliberate. You may 
c:all it unfortunate, but the wording 
has been put in deliberately; it is not 
a slip. 

Shri V. D. Muzumdar: 
-will work harshly. 

I think it 

Shri Amjad Ali: You ·have 'S3i'd, 
'Sir, that you are going to -examine this. 
J agree with it. 

Shri 1\lorarji Desai: We are going·to 
~mine it. 

Shri C. D. ~anile: The 'Finance 
".M'mister was_ pleased to say the other 
·-day that he would consider this point; 
"fr.is as ·well as the other point about 
25 -per cent. 

'Shii K. "R. i\char: ·no you mean to 
~ that the relations should be put 
.on the same footing as others? 1 .·' 

'Shri V. D. Muzumdar: They should 
"llOt be considered in the capac!ty of re
latives but against their other quali
lit-ation. 

'Shri C. D. Pande: If the Govern
"'Dlllt agrees to consider a trust to be 
vitiatt>d only to the extent that it has 
ce\-tain aberrations and the remaining 
part of ;t to be genuine, will that 
.sat'sfy you? 

'Shri V. D. 1\luzumilar: Yes. 

Shri 1\lorarji Desai: Eut I do not 
<~r.n•p to it at all. I wa:1t to widen the 
·definition of re1atives. 

Sbri C. D. Pande: If 90 per cent. 
•of !he funds arc g--nuin~:ly used for 
pm·p ::s~.:s of public charity and only 
]() :p2r cent. go in the name of rela
t.ions .. 

· Shri :'.lor:uji Desai: Let the whole 
·'!If ·1. be g:vcn to relati\·eo. Let theTe 
be a ::cpdratc t:-:.Jst for it, for all poor 

:n:lai_!:-Jns. A trust money going to reb--
! ivc-s is J.:!Ot charity. 

Shri C. D. Pande: That is true. If 
a trust has been created ten years 

·back,--at that time this clause did not 
exist-and for all these years 90 per· 
cent. of its funds used to be given for 

·public purposes and 10 per cent. for 
re~atives, under the provisions contain
ed in this Bill what will happen is that 
the genuine charity will also be affect

•ed. 

Shri Morarji Desai: To save that, 
·what they can do is not to use the 
10 per cent. in the name of the rela
tives. 

Shri C. D. Pande: Can that be done? 

Shri Morarji Desai: Unless it is so 
mandatory, 

Shri C. D. Pande: I only want that 
genuine purposes should not be affect

-ed. 
, I 

Shri 1\lorarji Desai: But if genuine 
pu:-poses are bogged down by ingeni
ous things, 'fo'e have to withdraw the 
concession. If it is genuine we are 
always prepared to consider that. We 
are going to consider this point and 
-recast this. At that stage we can 
:consider all this. 

Shri V. D. Muznmdar: On this 
·question as to whether a part of it 
can be charged and a part cannot be 
charged, the High Court of Bombay 
has given a decision in the case Chatur
'bhuj Vallabhdas vs. C T. There they 
say: 

"Residuary estate is recognised 
as property in law. If so, a clearly 
defined portion of the residuary 
estate is equaPy property within 
the meaning of law. In the present 
cas~ by clause 15 the testator had 
directed h's trustee to utilise three
fo:.Jrth of the income of the resi
dua!"] estate for charitY. That 
clearly falls within part I of clause 
(i) of sub-section 3 of section 4 
of the Act." 

Then·fore, they have said that even 
where one-fourth i3 g'ven for rela
tives, three-fourU1s should be exempt
ed. 

Shri V. V. Chari: That is after tne 
re:,iduar,v estate is dctermmea. 



Shri Morarji Desai: That does not 
--prevent us from making a law. We 

are making a law. 

Shri V. D. Muzumdar: But make 
a law in order to provide for this 
contingency. 

Shri Morarji Desai: That is what 
you suggest. That may be borne in 
mind. You should. not take that it will 
be granted. 

Shri Y. D. Muzumdar: There is one 
small point about interest on securities. 
A reasonable method of allocating ex
penditure attributable t& interest on 
securities is prescribed in the case of 
banking companies. But co-operative 
banks are also doing banking business. 
Why are they not treated like com
panies for this provision under the 
Indian Income-tax Act? 

Shri V. V. Chari: It is only so far 
as the banking companies are concern
ed that the method of allocating ex
penditure attributable to interest on 
securities has been mentioned in the 
Act. So far as co-operative societies 
are concerned they are enjoying a 
greater benefit under the orders passed 
long ago. If we apply this to them 
they will actually suffer adversely. 
Now they are getting a better conces
sion in the sense that the interest is 
distributed on the basis of capital. 

Shri V. D. 1\luzumclar: Their income 
is divided as ''exempt income•· and 
"income from interest on secur:ties. 
Then a difference is made as to what 
is co-operative income and what is 
non-co-operative income. 

Shri V. V. Chari: For that purpose, 
the allocation which is already being 
made is more in favour of co-operative 
societies than this particular method. 

Shri V. D. Muzumdar: I 'have not 
worked it out. 

Shri V. V. Chari: I can show you 
that. 

Shri V. D. Muzmndar: There is 
another aspect of it. Let us take the 
case of trusts. Trusts are permitted 
on!y to 'invest in securities and gov
ernment bonds. They appoint their 
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clerks and' others in order to do th~ 
job. But when they go to the Income
tax Officer he allows only a paltry 
amount. His argument is that it does; 
not require much labour to collect it_ 
But you must consider that when a 
clerk is appointed for collection of 
interest on securities, he is appointed 
because he is a reliable man and some
payment has to be made for the reli
ability of that man. There.fore, you 
cannot go by the amount of expendi
ture of energy only. 

Shri V. V. Chari: You are talking 
of public trusts or private trusts'! 

Shri V. D. Muzumdar: I am talking 
of private religious trusts. In the case 
of pub:ic trusts which are not taxable
the question does not arise at all. I 
am only pointing out the dJficu1ties.. 
I do not know whether it is perm..i3-
sible to say that in the case of house 
property you will grant depreciation.. 
At present, most of the house property 
owners are finding it difficult ... 

Shri Morarji Desai: It is a matter 
for budget proposal. 

Sliri V. D. Muzumdar: Then I come
to bad debts. Clause 36(1) (vii) reads: 

"subject to the provisions of 
sub-sectiott (2), debt, or part 
thereof, which is established {() 
have become a bad debt in the 
previous year;" 

Sub-clause (2) (i) reads: 

"no such deduction shall be· 
allowed unless such debt or part 
thereof-

(a) has been taken into• 
account in computing the income· 
of the assessee of that previous 
year or of an earlier previous 
year, ... ". 

The words "taken into account" re
qu're an explanation. Suppose an· 
income-tax officer rejects the account 
and make:; an estimate, will that mean 
the debt is taken into account O!' notr-

Shri V. V. Chari: This is entirely 
in a different context. Suppose there-



b a bad debt and it is stated that 
it does not belong to this year but to 
a period three years ago. This pro
vision says that assessment for three 
years will be re-opened. 

Shri V. D. 1\luzumdar: I am refer
ring to the allowability. No such 
deduction shall be allowed unless such 
debt has been taken into account in 
computing the income of the assessee 
of that previous year. 

Shri V. Y. Chari: A bad debt 
6llowance will not be given unless in 
a certain year a certain amount has 
'been taxed as profit and afterwards the 
profit is not realised and, therefore, 
deduction is claimed. This is a new 
r-rinciple which has been introduced. 
Unle~s it WC!s actually taken into ac
count in the sense that a certain 
amount of income was taxed and that 
income later on became a bad debt, 
it does not arise. 

Shri V. D. 1\Iuzumdar: In the Aus
tralian Act it is stated ..• 

Shri Morarji Desai: Let it say any/ 
thing, Why should we bother? 

Shri V. D. Muzumdar: I am referring 
to a case where an estimate is made 
by the income-tax officer. It can be 
argued that when an estimate. is made, 
sales that he might have made or 
presumed to have been made is taken 
into account. Therefore, it is possible 
that any sales of which recovery was 
not made in the subsequent year can 
be taken as a bad debt. That .is one 
view. But, on the other ·hand, the 
income-tax officer might say "in this 
!:look it does not occur; therefore, 1 am 
net prepared to allow it". 

Shri V. V. Chari: When the accounts 
tr. ~rnselves are disputed, the applica
Lon of this provision will never arise. 
This is incorporated on the basis of the 
recommendations of the Law Commis
.sion. 

Shri V. D. '1\Iuzum\lar: The Income
tax Officer is suppose:d to take into 
account all the business done by the 
<:~!"cssee and, therefore, all sales rusdB 
l1y him. Suppose he does not take 
•
7nto account such debt because he: 
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does not accept the accounts, not · 
because they are not complete but 
because the accounts indicate only the 
cash sales ... 

Shri V. V. Chari: It depends upon 
the circumstances in which the ac
counts were maintained and the man
ner in which they were maintained. 

Shri Morarji Desai: If you say that 
the judgment of the officer is wrong, 
that is a different matter. 

Shri C. D. Pande: Bad debts include 
debts which cannot be recovered or 
rent and· advances which cannot be 
realised. · 

Shri V. D. Muzum(l:u: Dues which 
cannot be recovered will he taken as 
bad debt only according to the 
method of accountancy, Suppose you 
bring into account only cash realisa
tions on sales, then what is not re
covered cannot be allowed as a bad 
debt. But if you take the accrual 
basis, whether you receive the cash or 
not, when the money is not recovered 
it is a bad debt. 

Shri C. D. Pande: Bad debt will 
depend on the. possibility of recovery 
or not. 

Shri V. D. Muzumdar: That is the 
second consideration. 

Shri C. D. Pande: That is the. only 
consideration. 

Shri V. D. Muzumdar: Which are 
the things to be allowed and which 
are the things not to be allowed should 
be taken into account. 

Shri C. D. Pande: To a layman's 
mind bad debt is a debt which cannot 
be recovered. 

Shri T. C. N. Menon: Could you 
give us an instance of a bad debt, for 
which allowance is made, which is not 
taken into account in any previous 
year for the purpose of calculation or 
income-tax? 

Shri V. D. 1\fuzumdar: Suppose a 
loa.n is given to a friend. That is not 
''in the course of business" and, there
fore, will n.ot be allowed. There are 
cases like that. Then, there are cases 



. -where the accountancy method is on 
the cash basis. That is to say, yon 
take into account what you actually 
receive and not what is receivable. In 
that case, what is receivab:e is not 
brought into account and, therefore, 
no allowance will be made for bact 
debt out of that. 

Shri T. C. N. Menon: Apart from· 
the receipt of cash, that will be shown 
in the accounts of the assessee. 

Shri V. D. Muzumdar: That depends 
upon the method of accountancy which· 
he follows. 

Shri C. D. Pande: What is your 
experience so far? Suppose you have 
house property and you let it out for· 
five years and you do not realise any· 
rent in spite of serving notice on him. 
Does the income-tax officer give you 
benefit? g -~1 \ 

Shri V. D. Muzumdar: That comes 
under house property and not under 
business. Now they have provided 
for irrecoverable rents. 

Shri C. D. Pande: Rents, loans and· 
advances are in the same category. 

· Shri V. D. Muzumdar: Under the 
Income-tax Act, taxation is by com
partments. Property is taxed sepa~ 

rately and business separately. There
fore, irrecoverable rent stands on a 
different footing. 

Shri C. D. Pande: As far as bad 
debt is concerned, whether it is in 
relation to loans, rent or advances 
made for supply of good>, if you can
not recover it in spite of going to a 
court, it should be allowed. You should 
convince the income-tax officer that 
you have done your best, it is not 
realisable and, therefore; should. be 
allowed. If it is collusion, you should 
be taxed; but if it is genuine, you 
should be given deduction. 

Shrl V. D. Muzumdar: Then I have 
to refer to clause 37. In the present 
Bill the words .are "wholly, necessarily 
and exclusively''. The word "neces
sarily" has been introduced and it 
shou:d be dropped because it will be 
a matter to be judged acco;:din;; to the 
n~;~lu:cP. of thP. bus;ness. and it is for 
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the assessee to say whether it is-neces
sary or not. In the English Act abo 
they have not got L'le word "neces
sarily"." 

Shri Morarji Desai: We are going 
to consider this. 

Shri V~ T. Dehejia: According· to. 
what you say, the pe~son who spends 
is going to be the sole judge. 

Shri V~ D. 1\luzumdar: He will be
one of the judges. 

Shri V. T. Dehejia: Who is the
other judge?. 

Shri V. D. Miizumd.u: The Income
tax-. Officer .. 

Shri V. T. Dehejia: If you like, yoa 
can leave out the Income-tax Officer. 
Then leave out the spender also. It 
will have to be some third party. 

Slirl v; D. 1\'Iuzumdar: But what is 
the necessity for having the word 
''necessarily" when you have already 
used the words "wholly and exclusive
ly"?· 

Shri V. T~ Dehejia: r will give you 
an examp:e. Suppose a pe~son :is 
given Rs. 20;000 for coming to Delhi. 
He will spend it exclusively for 
coming to DeL'li end for staying in 
Delhi. He will also spend it exclusively 
for that purpose because during that 
period he will not devote any minute 
or his time to any other work. But 
was that' money rightly spent? 

Shri" V: D~ 1\Inzumdar: The wo!'l:b 
"wholly and exclusively" are to be 
read wlth for the purpose of the 
Business." If I come here and sper.d 
that money, it does not mean that it 
is for the purpose of business. But 
here when you take the wo:ds ":for 
the purpose of business"· along with 
the words "wholly and exclusively•, 
it can only mean that it is in the 
course of business. If you accept that. 
is there anv reason whv you should 
also say that it must ner~ssarily be for. 
that business'! 

Shrt V. T. Deheji:a: In the i1lu.:.""tr8-~ 

tion that I gave· the ""Jwle Rmf'unt has 
been spent for busine:s<~. 



Shri V. D. 1\luzumdar: In England 
•·•is position was considered. 

Shri V. T. Debejia: But I am sure 
you must be aware that England, 
America and all other countries are 
highly worried about the Expense 
Account and unnecessary expenditure. 
J.t is not as if they have accepted it 
wholeheartedly, 

Shri 1\lorarji Desai: 90 per cent. of 
the expenses of a dinner come out of 
the Income-tax Department. 

Shri V. D. Muzumdar: If I were 
an Income-tax Officer and if you spend, 
say, Rs. 5,000 on a dinner, I will say 
that this expenditure was not neces
sary. 

Shri 1\lorarji Desai: The purpose 
was propaganda for the business. 

Shri V. D. 1\luzumdar: If you think 
that it is for the purpose of the busi
ness, it should be allowed. 

Shri Morarji Desai: How many 
members have you got in your A~so
ciation? 
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Shrl V. D. 1\luzumdar: 150. Most 
of them are companies. 

Shri V. T. Dehejia: There is a lot 
of ostentious living going on in th~ 
count~·y. Some people live in a r.10st 
ostentatious way. Is it in the interest 
of the taxpayer that they should con:.. 
tinue to live in this way? What do 
you think as a taxpayer and not as 
a representative of business because 
you represent the general taxpayer? 

Shri V. D. 1\luznmdar: That can be 
disallowed w1der the present words. 

Shri V. T. Dehejia: But in spite of 
that over the years it has continued. 

Shri Morarji Desai: Anyway, I have 
said that we are going to give further 
thought to this. 

Shri Amjad Ali: Ll your memoran
dum you have said: 

"Yet there may be difference of 
opinion as to whether such expen
diture is 'necessarily' incurred for 
bminc3s. To bring it unclel' the 

descr:ption of 'nE'cessariJy' Labour 
may have to get an Award from. 
an Industrial Court ... "etc. 

Why do you enumerate this? All other 
things are provided for. 

Shri V. D. Mnzumda.r: Becaw.e 
creches and other things are not neces
sary for the purpose of business. They 
might say that this welfare expendi
ture is not necessary far the business. 
You can carry on business without 
them. Such expenditure will be dis
allowed. 

Shri·.v. V. Chari: Welfare expen
diture is not at all disallowed. 

Shri V. D. Muzumd:tr: At present 
welfare expenditure is being allowed, 
but it may be disallowed. 

Shri Amjad Ali: He says that with
out an award of the industrial tribu
nal it cannot be implemented. 

' 

Shri K. R, Achar: I would like to 
draw your attention to one aspect. 
Business generally spends thousands of 
rupees on advertisement. He wholly 
and exclusively spends this money for 
business. But it is not really neces
sary, Should not the Department have 
some scope to decide that matter? 

Shri V. D. 1\luzum<lar: How do you 
say that it is not necessary? 

Shri K. R. Achar: For instance, a 
person is interested very much in a 
particular paper and wants to help 
that paper. If you look into it, you 
Will find that it is absolutely useless. 
The advertisement is given to a paper 
which does not go to an area where 
the particular article manufactured by 
that firm is wanted. It you look at it 
from a commonsense point of view, the 
whole thing appears unnecessary but 
it is wholly and exclusively spent for 
business. Should not the Income-tax 
Officer have some discretion to con
trol that? 

Shri V. D. Muzumdar: That means 
that you want the Income-tax Officer 
to control this. 

Sbri 1\lorarji Desai: To some extent 
we do )\'ant to see that the money is 
properly spent. 



Shri V. D. Muzumdar: That purpose 
is being served today by the words 
"wholly and exclusively". The word 
''necessarily" is not necessary. 

Shri C. D. Pande: Is not Govern
ment aware that advertisements worth 
lakhs of rupees are being given by 
the Government itself for the steel 
plants and for these bridges, like, the 
Mokameh Bridge and that not one of 
these advertisements is necessary? But 
we have to do this for the sake of 
public interest. 

Shri Morarji Desai: If they are 
given wrongly then those also should 
not be given. 

Shri C. D. Pande: There is a month
ly magazine which is not read by any
body where advertisements and notices 
of tenders appear every day, 

Shri Morarji Desai: That has to be 
done. A notification has to be issued. 
That is not advertisement. 

Shri C. D. Pande: You can have 
them hung on the walls of the office 
verandah. 

Shri Morarji Desai: We have been 
discussing this for the last three days. 
Why do you want to repeat the same 
thing every day? 

Shri Radheshyam r:.amkumar 
Morarka: But one thing you must con
carle and that is this. When a 
question is put to the witness by the 
Government officials, we get the im
pression that the Government bias is 
lying that way. 

Shri Morarji Desai: We have not 
decided yet. I have said that this is 
a point which requires consideration. 

Shri Radheshyam Ramkumar 
Morarka: But one example was given 
by Shri Dehejia to the witness. He 
said that suppose a businessman comes 
to Delhi and spends Rs. 20,000 for his 
visit to Delhi. Though that was whol
ly and exclusively spent for business, 
it may not necessarily be for the busi
ness. That indicates the line on which 
the mind of the officers is working. 
Therefore it sholild be open also to the 
members of the Committee to give 

other examples to the witness to elu
cidate their point of view on that. 
Either we all keep quiet and hear the 
witness or we put both the sides of 
proposition. 

Shri Morarji Desai: But both the 
sides are before us and it is for thP 
Select Committee to decide. When 
we are going to consider this, the offi
cers are not going to influence the 
Committee. 

Shri Radheshyam Ramkumar 
Morarka: Shri Muzumdar is a very 
knowledgeable person in the sense that 
he was an officer and is now a tax
payer. He repreEents the Taxpayers• 
Association. Late.,. on it may be said 
that these werP the views of Shri 
Muzumdar and that he could not be 
contradicted nor any other case wa'J 
put to him. 

Shri 1\Iorarji Desai: If they quote 
like that, I will stop them from doin~ 
that. We have to decide on the merits 
and not on what somebody has said o:· 
has not said. You seem to have for
gotten what I said about this "nece.>
sarily". 

Shri Radheshyam Ramkumar 
Morarka: I very much remember it. 

Shri Morarji Desai: There are both. 
sides in it. We have to consider it 
very carefully. I was earlier putting 
the other side also. Therefore this can 
be considered. 

Shri V. D. 1\luzumdar: Then I will 
suggest that word!'l relative of a direc
tor should be omitted. It is true that 
this sort of thing lends itself to misuse, 
but at the same time it might be car
ried too far because the relative fs 
defined very widely in this :eni. 

Shri Morarji Desai: A relative 1a 
not a very wide term. 

Shri V. D. 1\luzamdar: It includes 
ascendants and descendants. 

Shri 1\lorarji Desai: Of himself. They 
are not remote person!t. They are 
near relatives. 



Shri V. D. 1\Iuzumclar: For instance 
the brother may be separate. 

Shri l\Iorarji Desai: Still he is a 
brother. Because he is separate he 
does not cease to be brother. In fact 
all brothers are separate for the pur
pose of income-tax. 

Shri V. D. 1\fazumdar: I am speak
ing of the equity of it. If he is sepa
rate he is like anybody else. 

Shri 1\lorarji Desai: No; he is not 
like anybody else. 

Shri V. D. Muzumdar: All right. I 
am not going to press that point. 

Shri T. C. N. Menon: Are you drop
ping #lat point? 

Shri Morarji Desai: It is for us to 
decide and we do not decide it at the 
evidence stage. 

Shri V. D. Muzumda.r: Now I come 
to clause 40 (c). The explanation .,given 
here says that the provisions of this 
clause which disallows an expenditu:roe 
shall apply notwithstanding that the 
expenditure is included in the total 
income of the director or his relative. 
All that I say is that although it is 
included in the total income it should 
not be taxed again. 

Shri V. V. Chari: The whole object 
of this provision is to put an end to 
the wrong practice under which people 
who have. got considerable influence in 
a company take advantage of this and 
take for themselves extraordinary re
muneration and other privileges. While 
in the hands of the company it is dis
allowed, there should be no bar for 
it being taxed in the hands of the re
~eplent because so far as he is con
cerned he has enjoyed it. Unless this 
double taxation is there this abuse 
could not be stopped. In fact, it is not 
a new provision. If this object is ac
~epted as good then this double taxa
tion must be there. 

Shri l\lorarji Desai: There is no 
question of double taxation. The 
man has spent the money for a cause 
which is not allowed. Therefore it 
does not go to expenditure. If it i.s 

l;jl, 

an income it is bound to be .tlarged. 
It is a1ready paid to the other man and 
the other man's income has increased. 
Why should it ben escape income-tax? 
He has taken the profits of the com
pany. The company has paid income
tax on tltose profits and shareholders 
are given dividend. That dividend is 
also taxed. According to you that is 
also a doublf' taxation. In fact there 
is no double taxation difficulty. 

Shri V. D. Muzumdar: It is not that 
it should not be taxed. In one case 
it shou~d be taken as the total income 
only. 

In clause 41 it is now provided that 
the provisions regarding "balancing 
charge" wlll apply even after the busi
ness to which the assets belonged was 
no longer in existence. My point is 
that there may be some bad debts also 
arising out of that ... 

Shri V. V. Chari: That is a drafting 
point. We have noted that. 

Shri V. D. Muzumdar: Clause 61 
replaces 16(1) (c) especially the part 
included in the third proviso. It is 
regarding revocable trust. The period 
of six years in the existing Act has 
been changed into life time of the 
beneficiary or the donor. That is quite 
right and personally I think this is a 
fairer classification than the one in 
past. But what about trusts which 
have already been made? I am only 
saying that revocable trusts which are 
already in existence should not be 
brought under this. 

Shri V. V. Chari: They won't be 
affected. 

Shri V. D. Muzumdar: Thank you. 

Then what I have to say is about 
the word "spouse" in clause 64. 

Shri V. V. Chari: This has been 
noted. 

Shri 1\'!'orarji Desai: This is going 
to be considered. 

Shri V. D. Muzumdar: What I have 
to saY is not what I have mentioned 
here "Soouse" means husband or 
wife: Both may be assessees. It may 



be the income of the wife that may 
be taxed in the husband's hand3. 
Therefore, it is likely to lead to double 
taxation. It should be taken as one. 

Shri :Morarji Desai: That is· cor
rect. It should not be taxed twice. 

Shri V. D. Muzumdar: In clause 67 
the word "bonus" appears to have 
been om£tted although it has been in
cluded in clause 40. 

Clause 68 deals with cash credit. 
Under the present system it is left to 
the Income-Tax Officer to spread over 
the cash credit for a period during 
wl1ich in his opinion the income is 
earned .. 

Shri V. V. Chari: If he is satisfied 
that it is earned over a period of 
years ... 

Shri V. D. Muzumclar: All· I say is 
that the word "credit" should be given 
some latitude as €ltherwise ... 

Shri V. V. Chari: What you say is 
the intention. 

Shri V. D. Muzumdar: Clause 79 is 
likely to cause considerable hardship 
in the case of Hindu tmdivided family, 
etc. because of this 51 per cent. 

Shri 1\lorarji Desai: It may lead 
to blac_!{mail also? 

Shri V. D. 1\-luzwndar: Yes. 

Shri 1\lorarji Desai: That is going 
to be considered. 

Shri V. D. Muzumdar: Then I have 
dealt wit.~ clause 80 on page 12 at the 
bottom. This has to be considered in 
connection with 139 (3). There also it 
is said that the loss cannot be con
s:dered without a return. And the 
return has to be made within the time 
sllowed. The result will be that if 
a person has incurred a loss for the 
preceding year he will be debarred 
!r0m claiming that loss. In the case 
cf profit the Income-tax Officer can 
re-open it. I merely suggest that the 
s:1me latitude may be given here also. 

Shri V. V. Chari: That will lead to 
abuse. If a person has incurred a loss 
at the earliest po3sible opportunity he 
should .intimate it ... 
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Shri V. D. Muzumdar: I am afra..id 
I have not made myself clear. I am 
referring to this as an Indian citizen_ 
We have· to take all Indian citizens as: 
honest peop'e. Of course, you will 
have to provide for contingencies 
where people are dishonest. Our 
Income-tax Act must be such that the 
world should not gather a bad impres
sion about us, that we are tax evade:-s. 
and so on ... 

Shri 1\lorarji Desai: It is not said 
so in any of the clau!Jes. 

Shri V. D. 1\luzumdar: I am only 
saying this. Why should a man who 
has suffered a loss be deprived of the 
benefit of that clause only because 
somebody else who is a rogue is go:ng 
to take benefit out of it. 

Shri V. V. Chari: He is asked to 
file a return of the losses. 

Shri V. D. 1\luzumdar: Only for 
one year, not for all the years. He 
should be allowed to file the return 
for four years. 

Shri :Morarji Desai: Why not file 
every year if he had a loss? 

Shri V. D. 1\luzumdar: Sometimes. 
when one has some loss, one does not 
mind. 

Shrl l'tlorarji Desai: If he does :10t 

mind it, why should he expect any 
benefit? These are temptations to 
manipulations and they should not be 
left there. 

Shri V. T. Dchejia: On the question 
of honesty and dishonesty, am I right 
in remembering that your assodation 
has said at a certain tLrne that there i3 
nothing wrong in tax avoidance? 

Shri V. D. :Muzumdar: We have 
never said that. !f the law permit3, 
then it can be done. 

Shri V. T. Dehejia: If avoidance has 
to be prevented, the law has to be 
there. 

Shri V. D. l\luzumJar: The law 
should not be at the cost d equity. 



As a general proposition, what I 
am saying is that the J.aw should be 
.framed not only for tax-evaders but 
also the general public and secondly, 
it should also be considered how your 
taxat.!on laws are likely to reflect .):1 

the minds of the others. 

Now, I go to section 81 on page 13. 
I have nothing to say about the co
operatives. Then I come to 82. This 
is a reflection of the old section 15(c). 
There is a change in the Bill. If 
ha vlng regard to the circumstances 
re~ating to an industrial undertaking 
it is no longer necessary in the public 
interest to continue the exemption. 
Th~s means that having given exemp
tion in the first instance, it may be 
posslbl~ for you to withdraw it at a 
iater stage. 

Shri 1\Iorarji Desai: That is under 
consideration. 

Shri V. D. 1\luzwndar: I am now 
going to clauses 105, 106 and 109 
on page 14 of our Memoxalldum. 
Under the Act of 1955 it was possible 
for the assessee to go to the Com
_ntissioner and request him to consider 
current requirements etc. and also 
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there was adjustment for distribution 
in excess of the statutory percentage 
in earlier years. I think, the latter, 
and also the former, are very desir
able and equitable. Supposing · a 
company had distributed more than 
60 per cent. in the earlier year and 
in the sc:cond year distributes 50 per 
cent. the benefit of this excess in the 
earlier year should be given in the 
next year. That, I think is quite rea
sonable. Secondly, so far as 109 is 
conct:rned, distributable surplus has 
been dealt with. In that distributable 
surplus we would like to have the 
following reductions also to be con
sidered, the losses suffered in the past, 
thJ.t is, speculation losses not deducted 
from total income. We had taken into 
consideration the ordinary lm•ses 
under the Income-tax Act. Then, 
seco~:dly the notional or dc~mect in
come not available for distribution, 
thir::lv, th·:~ inte:·-corporate dividend 
from ·comp::mies n<> mentioned in 
sertion lHHl) (iv) 

Shri. V .. V. •. Chari: Aiter.· the chang~ 
of the. company taxation system it iS;. 
not only the super tax but income- . 
tax also is taken into consideration. 

Shri V. D~ 1\'luzumdar: Then, the
income from abroad of which remit
tance- is pr:ilii.bited by the law of the. 
country and a"so the provisions made 
compulsorily either by statute or by 
courts. and then the depreciation re-. 
serves such as utilised for reducing_ 
cost and development rebate reserve. 
I think that these should be included 
in the definitiOn of distributable sui~.. 
plus ·as redu<:tions. 

Under the proposed Bill as well as 
under the Indian Income-tax various. 
powers are given to the in<:ome-tax: 
officers for collection of information. 
and so on. These include collection 
of information and discovery and so 
on. In this connection, I may point 
out that some of the powers are in 
excess of what appears to have -been 
given elsewhere and I have quoted 
here those relevant provisions and I 
need not read them again. I have. 
quoted verbatim the powers that are 
considered to be sufficient by the 
Radclifl'e Commission on page 16. f 
can say as a tax gatherer that I do. 
not mind these powers being given. 
All that is necessary is that they 
should be used with discrimination. 
and sympathy. 

Shri Amjad Ali: Would you con~ 
sider one thing? In the Civil Pro
cedure Code, there is a Chapter for
Inspection, Discovery, etc. How does 
it differ from the Inspection here? 
Does it also conform with the provis. 
ions of the C.P.C.? Do you say that 
inspection should not extend to going 
to the house and examining the re
cords. Under the C.P.C., inspection is 
of those papers which are filed into 
court. When they are acting as a 
court, they can inspect and discove!', 
Discovery and inspection do not ex
tend to going to the house, etc. 

Shri V. D. 1\luzumdar: Under this 
Act, the.v have given special powers 
to the Income-tax officers to visit, 
etc. 



Chairman: And issue commission. 

Shri Amjad Ali: Issuing commis-
i$ions is _a different thing. Are they in 
addition to power of inspection? In
spection is of those documents which 
are produced. H~ is commenting 

-upon one thing that it is like the 
inspection of police officers going to 
investigate some crime. I think the 

-officers might explain the provisions. 
-what do you mean by inspection? 

Shri V. V. Chari: 
·documents. 

Inspection of 

Shri Amjad Ali: Which are filed? 

Shri V. V. Chari: Yes. 

Chairman: Ailowed under the 
"C.P.C. 

Shri Amjad Ali: Only of those 
documents which are produced before 
·the com~; not going house to house 
for inspection. Here he is claiming 

:.secrecy. 

Chairman: He will be called upon 
·to discover on oath. He will be asked 
to produce documents. That is meant 
'by discovery and inspection. 

Shrl Amjad Ali: Would you read 
·the comments? 

Chairman: I do not know the com
·ments. I am looking at the clause. 

Shri V. D. Muzumdar: So far as 
vclause 136 is concerned, as it has 
oeen contended that the proceedings 
-before Income-tax officers are judicial 
proceedings, for the purpose of col-
1ection of information, etc., I think 
there should be insistence on the rules 
·of the Evidence Act also being observ
ed. If you are going to make it a 
·court, let it be a full court. 

'Shri Amjad Ali: That is !)erfectly 
justifiable. 

Shri -T. ·c. N. 1\lenon: What is yo~1r 
real objection to making the defini
tion wide enough to bring all proceed
ings before Income-tax officers us 
judicial? What is the particular im
plication which you !eel objection-

·able? -• ' ' Y,r 

Shri V. D. 1\:Iuzumd:u: There are 
. 'Certain matters. 'A revenue court !-s 

154 

different from ordinary courts. In 
so far as revenue courts are concern
ed, they must have certain powers of 
collecting information confidentially 
which is not necessary in the case 
of others. Therefore, ail over the 
world, revenue courts are given 
special prerogatives for collectiOn 0f 
information. 

Shri T. C. N. Menon: What is the 
particu:ar objection that you have to 
clause 136? 

Shri V. D. 1\-luzumdar: If you make 
a public enquiry, it will be impossible 
for the Income-tax officers to func
tion. 

Shri T. C. N. l\Icnon: My question 
is, if any proceeding before the In
come-tax officer is brought under the 
connotation of judicial proceedings, 
what is the particular implication 
that is taken objection to? 

Shri V. D. 1\Iuzumdar: It imposes 
obligations on the witnesses. 

Shri T. C. N. Menon: To speak the 
truth? 

Shri V. D. Muzumdar: Yes. That is 
one; but there are others. 

Shri T. C. N. 1\Ienon: That is the 
implication? 

Shri V. D. l\luzumdar: Yes. 

Chairman: Contempt of court. 

Shri V. D. 1\Iuznmdar: Coming to 
clause 139, at present, the time limit 
for making returns is four months. I 
am suggesting that it may be six 
months. 

Chairman: That is being considered. 

Shri V. D. 1\Iuzumdar: So far as 
clauses 147 to 149 are concerned, 
these are practicaily repeated from 
the old Act, of course, with certain 
changes. In 1956, when the amend
ment of section 34 was made; in
troducing abolition of the time limit 
so far as issue of notice under section 
3~-1-(A) is concerned, there was an 
assurance given on the floor of the 
Lok Sabha by the then Finance Min
ister that it would be utilised only in 



the ~se of fraud. In this context, 
Shri C. D. Deshmukh said: 

"It has been stated to me by 
Shri Pande that in any case, be
fore the cases are re-opened, an 
owortunity should be given to 
the parties to be heard. That is 
a suggestion which will receive 
my consideration." 

He said: 

''The wording of the clause 
certainly comprises cases other 
than fraud. But, we can only 
announce what our intention is 
and that I have announced that it 
is cases of fraud, particularly 
cases which have been dealt with 
in accordance with another pro
cedure that probably the Central 
Board of Revenue will consider as 
fit cases to be dealt with under 
this extended power." 

That is an assurance given by the 
Finance Minister on the floor of the 
House. If that time li::nit is to , be 
abolished, I blieve that it will f>e in 
the fitness of things that the Bill 
should say that it is only in the case 
of fraud. 

Shri V. V. Chari: It is only in case 
of fraud. 

Shri V. D. 1\Iuzumdar: You have 
not mentioned it. 

Shri V. V. Chari: Fraud is not a 
happy term. Concealment is men
tioned. 

Shri V. D. 1\Iuzumdar: In conseaJ
ment, it is 6 years. 

Shri C. D. Pand(!; There are two 
different things. Deliberate conceal
ment is one thing. That is re-open
able. Inadvertant omission is another 
thing. It may he considered lenient
ly. Suppose. today, you make a re
turn for about Rs. 10,000. Five years 
hence, it may be found that Rs. 500 
has been omitted inadvertantly. It 
could be re-opened. That should not 
happen. In the case of inadvertant 
omission, you can say, I am sorry. If 
there is delibuate concealment of 

income for the purpose of defrauding 

155 

the department, it could be re-
opened. Even when there is conceal-· 
ment, 8 years should be enou,gh. 

Chairman: It is a question of sup-· 
pressio veri and suggestio falsi. 

Shri Amjad Ali: Fraud ha:; not. 
been defined in the Income-tax Act. 

Shri V. D. 1\Iuzumdar; I will not. 
trouble you with small things. In 
this particular case, I may incidental-
ly point out that the danger of rais
ing the time limit is that the assessee:
is in difficulties about producing docu
ments. Therefore, when the time limit 
is made ad infinitum or where it has; 
been beyond 8 years, the Income
tax department should consider the 
advisability of issuing instructions to: 
the effect that in case where Books of 
account are not available, except pri
mary books, due consideration should: 
be given to that. 

Then I want to say something in· 
connection with the words "business· 
connection" used in clause 163(1)
page 18 of our memorandum. The· 
words have not been defined, and the· 
interpretation given by the courts is· 
so wide that it might cover anything· 
under the sun. Therefore I think it 
should be specified that the connec-
tion should be that of a factor, a re
presentative authorised to enter into· 
contracts and others. That only· 
should come under the definition or 
"business connection". 

Shri T. C. N. Menon: You have saic!.-, 
in your memorandum: 

"It should be made clear that: 
to attract the provision, the rela- · 
tionship should he that of a fac- · 
tor, a representative authorised to. 
enter into contracts etc." 
Could you clarify that a little? 

Shri V. D. Mazumdar: It means, so· 
to say, that there must be an office in· 
India, generally speaking, from w'h~re· 
the business has been conducted, or· 
the non-resident. Otherwise, even 
purchase might be a business connec
tion. In England and elsewhere, they 
have the merchant's profits, manu
facturing profits and purchasing profits 



·and so on, and they tax on1y a cer
·tain amount that is attributable to the 
-particular process attributable to .that 
-.country. 

Then I want to seek only a clarifi
•cation with respect to clause 168. It is 
·said that the Executor shall be deem
··ed to be a resident or ncn-resident ac
>eording as the aeceased was resident 
or non-resident "during the previous 

-year" in which his death took place. 
!n that year I can understand. But 
·what will be the position for the 
'future? Will the Executor be consid
"E!red a nu-n-resident even thereafter? 

Shri Morarji Desai: That will de
-pend upon what he does. 

Shri Muzumdar: The man can die 
<Only once. He might have nothing out
side when he dies. But he happens 
to go there-for medical aid or some

"thing. The result of the proVISion 
will be that for all time his estate will 
'be assessed as non-resident. 

Sbri V. V. Chari: If he is treated as 
·:a non-resident it may be to his advan
tage. The foreign income may not be 
'1axed. i 

Shri V. D. Muzumdar: The Indian 
".income will be taxed at a higher rate. 

Sbri V. V. Chari: If there is no fore
'ign income, it is a matter of no con
·sequence whether he is a 'resident' or 
.;:a 'non-resident'. 

Shri V. D. Muzumd:u: In the case of 
·a non-resident don't you prescribe· 
rhigher rates? 

Shri V. V. Chari: 49 per cent. 

Shri V. D. 1\luzumdar: But his in
·come might be less. 

Shri V. V. Chari: The world income 
r.ate is the same whether he is a 
'res:dent' or a 'non-resident'. 

Sh;i V. D. l\luzum::'hn: If he has 
·world income. But suppose I became 
ill; I find there is not adequate medical 

:aid here and I go. 

Shri V. V. Chari: In the case cf 
human be}ngs, as distinct frcm com
panies, it. doe3 no~ matter whether it 
Is Indian or non-Indian. The rate is 
the ~ame; the world income rate is 
. the same. The 'resident' is ah·ays 
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taxed at the world income rate. A 
'non-resident' has this additional ad
vantage that, if he wants, he can be 
taxed at 49 per cent. So, if a person 
goes outside India and dies there and 
his statu:; is taken as that of a 'non
resident', it is actually an advantage 
to him. 

Shri V. D. 1\luzumdar: I do not 
know. 

Shri V. V. Chari: He has got his 
option. 

Shri V. T. Dahejia: It is worth 
while dying like that! 

Shri V. D. 1\luznmdar: Then I 
would like to say something about 
clause 179 which refers to the liabi
lity of directors to pay the tax in 
respect of a company under liquida
dation. I would like to make it dear 
in the Bill itself t:hat this method 
should b£> tried onlv after the liqui
dator has been four{d unable to meet 
the tax requirements. Today the In
come-tax officer might ask him to pay 
even if the liquidator is able to find 
funds. 

Shri V. V. Chari: If the liquidator 
is able to pay why should he go to 
the directors? 

Shri V. D. l.Uuzumdar: If they find 
that a partner in a firm is rich they 
go at him, even when the other part
ners can pay. Therefore, all that I 
want is that the assets must pay. 

Shri V. V. Chari: The first charge 
is on the assets. Then only he goes 
to the directors. 

Shri V. D. 1\!uzumdar: Therefcre, 
only a:ter sati~fy.ing that the liquida
te r ha,; r,o funds . . . 

Shri l\Iorarji De<>ai: It says "where 
anv tax .... cannot be recovered from 
th~ comna!1V". The liquidator here 
is the c;mpany. vVho.t is the liqui
datcr o:hcrwise'.' H<~ has no posi
tion there. 

Shri V. D. nluzumil:.!::-: He is in 
ch:trge of the as:ets of the company . 



Shri Morarji Desai: The liquida
tor becomes the company at that 
time. That is very clear. How can 
you go to the directors straight? That 
is very obvious. 

Shri V. D. Muzumd:u: Then I come 
to clause 199. I have not mentioned 
it here in the memcrandum. But the 
i'>ord used here L,; "shareholder". 
Credit br the tax is to be given, to 
the shareho:der and the owner of 
the security. That is what is said 
here. You have used the expression 
"owner of the security"; but the 
wcrd "shareholder" is retained. As 
most people know, there has been a 
lot of controversy about this. The 
.shares are transferred, and by the 
time the dividend is declared, there 
is a transfer of the share. Therefore, 
if you use the words "beneficial own
-er of the shares" it is enough. 

Shri V. V. Chari: Credit can be 
given to him in whose hands the 
assets are assessed. 

Shri V. D. Muzumdar: 
somebody else purchases it. 

Suppose' 

Shri V. V. Chari: The market prac
tice is that you get a dividend and 
pass it on to the other man. Till such 
time it can be taken as 

Shri V. D. 1\luzumdar: It will be 
wrong to assess it in his hands. 

Shri V. V. Chari: It will uitimately 
depc·nd in whose hands the income is 
assessed. 

Shri V. D. 1\lazumdar: If you go by 
the assessment, I have nothing to say. 
But the wcrd "shareholder" has been 
used. The Income-tax officer may 
a~scs.; the man in whose name the 
sh:ue is registered in tl"1e company. 
That should b" avoided. That is all. 

Shri V. V. Cbari: The Company 
Law does not recognise any other 
p.:r.,0n. 

Shri V. D. 1\Iuzumdar: Therefore I 
s~~Y ''beneficial owner". 

Shri V. Y. Chari: If you are able to 
t:.u the beneficial owner, and he 
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acc-epts, then only it comes. But sup.. 
pose you give him a refund and th<! 
registered owner asks for a refund? 

Shri V. D. lUuzumda:r: He will pro
duce the voucher. 

Shri V. V. Chari: How can the bene
ficial owner produce the certificate 
given by the company? The company 
gives it cnly b the registered holder. 

Shri V. D. Muzumdar: The regis
tered holder certifies. 

Shl"i V. V. Chari: Our attitude all 
along has been, in spite of the deci
sion in th.e case of Shakti Mills, that 
if there is ·no tax evasion and if there 
is no controversy, the benefit of re
fund is given to the person in whose 
hands it was taxed. 

Shri V. D. Muzumdar: I want the 
practice to be mentioned in this. I 
am aware of that practice and that is 
why I make the suggestion that it 
should be brought into this legislation. 

Shri V. V. Chari: That will be ultra 
vires the Companies Act. 

Shri V. D. Muzumdar: Clause 220. 
Here the ITO is given discretion to 
treat an assessee as not in default 
pending decision on· an appeal to the 
AAC. This is all right, as it is in tht> 
present Act, but when it comes to re
fund under section 241, the ITO can 
withhold refund 'until further pro
ceeding or where any other proceed
ing under this Act is pending'. This 
will cover not only 'the AAC but also 
further proceedings. I suggest t'hat 
here also the same wording should be 
used. 

Shri V. D. 1\'Iuzumdar: Clauses 225/ 
226. I suggest that the proceedings 
for reccvPry, particularly distraint, 
should not be finalised until the ap
peals are decided. There have been 
cases where because the appelli!.te 
decisions were delayed, the distraint· 
had been completed and the poor m£m 
has suffered. I sugge;;t that in such 
cases the final distraint and sales 
should not, be effected till all the 
proceedings are over. 



Shri T. C. N. :Menon: Is it your con
tention that whenever a dispute is 
pending, it should be finally settled . 
by the Supreme Court? What is the 
stage you have in view? 

Shri V. D. 1\Iuzumdar: Logically it 
may lead to that. 

Clause 241. I have already dealt 
with it. 

Clause. 275. Here the abetment 
offence is to be judged by the ITO and 
the penalty is also to be levied by 
him. That looks rather invidious
the same person being the accuser 
and the judge. As penalties are going 
to affect even the vocaticn of certain 
practitioners, I would suggest that it 
should not be decided by some court 
but by senior officers. If we decide 
to have a Board;! would suggest that 
the President of the Appe~llate Tri
bunal, an advocate and a chartered 
accountant should constitute it. They 
will decide all these matters like 
abetment which have to be penalised 
and which may result in the loss o~ 
vocation. 

Shri V. V. Chari: It is subject to 
appeal even now. 

Shri V. D. Muzumdar: It may be. 

Shri V. V. Chari: It will go to the 
tribunal, and nothing can happen till 
they decide. 

Shri V. D. Muzumdar: The proce
dure I have suggested will save a lot 
of time. If you decide it in this way, 
it can be decided in one stretch. 
Otherwise, the man will remain with
out practice till the appellate tribunal 
and the court decide. 

Sbri T. C. N. Menon: Do you mean 
to say that the decis:on of the Board 
wi:l be again subject to appeal? 

Shri V. D. Mazumdar: No. 

Shri 1\Iorarji Desai: There should 
be an appeal on these things. There

' fore, it is not safe to leave it to the 
tribunal. · 

Shri V. D. Muzum<lar: There can be 
an appeal. I am referrine to the time 
lag. 

Shri Morarji Desai: That can be 
taken care of. 

Shri Y. D. Muzumdar: If you do 
that, I am satisfied. 

Shri Morarji Desai: We will have 
to consider this because there have 
been several representations to the 
effect that it should be done by court. 
by this and that. We will have t() 
comider it i!1 full committee and de
cide. 

Shri V. T. Dahejia: Suppose the 
abetment penalty is decided by the 
Commissioner. 

Shri V. D. Muzumdar: There h n() 
harm; only there s'hculd be an appeal. 
My point is that the Income-tax Offi
cer being a junior officer should not 
be the final authority on this. 

Shri K. R. A.c~ar: I want your opin
ion on one thing. On questicns of fact. 
is it your view that the final decision 
should rest with the tribunal or sub
ject to appeal to the High Court? 

Shri Morarji Desai: How can we 
take away the power of the Hi· 
Court? It is given in the Constitution. 
It is a question of law. We cannot de
cide it. You cannot detract from that 
power. 

Shri K. R. Achar: As it is, o;-, qu'.'.!s
tions of fact things are barred. 

Shri Morarji Desai: Where are they 
barred. They are not appeals; they 
are revisions. 

Shri Amjad Ali: We have not been 
able to· define the words 'business. 
connection'. You have also alluded to 
it. Would it be possible for you to 
send us a draft? 

Shri V. D. 
That is an 
troubled the 
and judges. 

lUuzumdar: I will try 
expression which has ' 
heads of even lawyers ~ 

That is all I have to say. 

(The witness then withdrew.) 



II. FEDERATION OF INDIAN CHAMBERS OF 

COMMERCE AND INDUSTRY, NEW DELHI, 

Spokesmen; . 

1. Lala Karamchand Thapar 

2. Shri Shriyans Prasad Jain 

3. Shri B. P. Poddar 

4. Shri K. N. Mookerjee 

5. Shri J. J. Ashar 

6. Shri H. D. Varma 

7. Shri G. L. Bansal 

8. Shri B. K. Madan. 

(Witnesses were called in and they 
toe!~ their seats). 

Chairman: It may be taken that we 
have read the memorandum that you 
have submitted. Now you can pro
ceed with the evidence. 

Shri Morarji Desai: I take it only 
those who are in the front will speak. 

Shrl S. P. Jain: We have divided 
the subjects among ourselves. Parti
cular persons will speak on particular 
subjects, but only One at a time. ··' 

Shri l\lorarji Desai: How long will 
you take? 

Shri S. P. Jain: That depends on 
what you want to know from us. 

Shri Morarji Desai: We are not 
going to raise anything, unless you 
raise something. The best way to pro- · 
ceed will be to go from page to pa&e 
of your memorandum. I hope you 
will remember we have already heard 
several people. 

Shri C. D. Pande: If there are any 
points which they think are very im
portant from their point of view, they 
should (:Oncentrate on them, so that 
we may have better light on them. 

Lala Karamchand Thapar: We do 
not know what points have been dilat
ed upon by others. 

Shri C. D. Pande: We will let you 
know from time to time. 

Shri 1\forarji Desai: I would suggest 
that the points to which you attach the 
greatest importance may be empha-
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sized more. The other ·points are 
mentioned here. Then, time will be 
:better utilised, and we will also be 
better impressed. 

Lala Karamchand Thapar: I thank 
you on behalf of my colleagues and 
myself for .giving us this opportunity 
to express our views before the Select 
Committee. It is good that the 
income-tax law is now being codified, 
and at the same time every effort is 
being made to simplify it, so that it 
may be helpful to the hundreds and 
thousands of assessees of our country. 

We would also like that when the 
law is being Consolidated, opportunity 
should aiso be taken to remove some 
of the basic inconsistencies and defect3 
in our income-tax law and structure. 

For example, in our country, the 
incidence of taxation is such that in 
some (:ases "the tax burden is more 
than the total income. Such a thing 
does not exist anywhere in the world. 
Even in the most socialised countries 
like Norway and Sweden, the limit 
prescribed is 80 per cent. 

Sbri Morarji Desai: This is a matter 
for the Budget and not for this law. 
You may confine yourself to only 
what we can do in this law and not 
what can be done in the Budget, be
cause nobody can and will reply to 
you here on that. 

Lala Karamchand Thapar: We want 
to express ourselves. 

Shri Morarji Desai: You may make 
a representation to me at the proper 
time. 

Shri S. P, Jain: We are making thi~ 
submissiOn only from this point of 
view, that if you agree to our sugges
tion, you can provide it in the 1\.ct 
itself. 

Shri Morarji Desai: Impossible. I 
will never do it. 

Shri S. P. Jain: That is~up to ym~. 

Shri Morarji Desai: It rannot he 
done. That means the BudgPt is made 
in this Act. 



Shri S. P. Jain: We want to suggpst 
that the taxation should not go beyond 
the income. 

Shri Morarji Desai: That has to be 
taken uP at the time of the budget. 
I am clarifying this in the beginning 
so that we do not spend time unneces
sarily. You may say, vary the rate 
of the tax. This is on the same lines 
as that. You are trying to prescribe 
and limit the scope of the tax. That 
cannot be done now. It is to be con
sidered at the time of the budget. 

Lala Karamchand Thapar: The basic 
principle that income should not be 
taxed twice should ~ specially in
corporated in the Bill. 

Shri Morarji Desai: All that you 
have written. What is the use of 
reading that? Let us go •lause by 
clause. 

Lala. Karamchand Thapar: You 
wanted us to emphasise our special 
points. One point is double taxation. 

Shri Morarji Desai: If you take it 
clause by clause, you can have your 
full say. Of course, I do not want 
to come in the way of your general 
observations. 

Shri Amjad Ali: In page 3 of the 
memorandum, it is said that in a 
number of cases this principle has 
been .violated in this Bill. Let him 
indicate the sections: 

Shri l\'lorarji Desai: That will be 
stated when the clauses come. These 
are general observations. 

Shri J. J. Ashar: Clause 2(2)
page 7 of the memorandum. This 
gives a wider d'=finition of the \enn 
'dividend'. This is included in the 
issue of bonus shares to preference 
shareholders. Once a company issues 
a bonus preference share to a prefer
ence shareholder, there is incidence of 
taxation. The company v.ill have to 
pay bonus tax in the first instance. 
5erondly, the shareholder who re
ceives the preference bonus .;hares 
will have to pay tax on that as divi
denj. Thirdly, on the liquidation of 
the company, when the shareholdt:r 
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is repaid that amount, he will have to 
pay tax on that as dividend on liqui
dation. Therefore, it is a question of 
not only" double, but triple taxation: 
twice in the hands of the shareholder 
and once in the hands of the company. 
So, this aspect of the matter might 
receive reconsideration. 

Shri Morarji Desai: On liquidation, 
of course, he will have to pay nothing. 
That can be clarified. 

Shri l. J. Ashar: If that is clarified, 
one aspect is decided. Even then the 
company pays tax as bonus tax and 
the shareholder pays tax as divid.::nci. 

Shri Morarji Desai: Preference 
shareholders are glorified debenture
holders. 

Shri J. J. Ashar: The preference 
shareholder will not get back his 
capital unless the shares are redeem
able. It is difficult to issue prefer
ence shares in the market. 

Shri V. T. Dehejia: When you sell 
- preference shares, you fix the interest. 

Shri l\lorarji Desai: Preference 
shares cannot be withdrawn. Why do 
you want to give them any tempta
tion? 

Shri S. P. Jain: They are redeem
able. 

Shri Morarji Desai: Preference 
shareholders are not allowed anything 
more than the dividend. This i: an
<.ther way of giving them more dn.-i
dend and that has got to be taxed 
several times, because we want t:> dis
courage that. 

Shri S. P. Jain: By virtue of thi! 
clause, even the capital is taxed. That 
is why I want to explain it. Suppose 
there is a redeemable share of a par
ticular company and that share has 
been given for cash. Suppose the 
shares are redeemed out of the ac
cumulated prouts of lhe company. By 
virtue of this clause, that redemption 
will be deemed a!§ dividend in the 
hands of t~e recipient, though he will 
be getting only the capital and not 
more than the capital. One can 
understand if he is taxed when he 



gets more than the capital, but when 
the capital is taxed, it would be a 
ve:ry ·great hardship. 

Sbri V. V. Chari: If. a Rs. 100 pre
ference share is repaid for Its. 100, 
ti>ere i:; no capital gain and there 
cannot be any tax. 

Shri S. P. Jain: If it is redeemed 
out of the accumulated profits? 

Shri 1\lorarji Desai: It can be paid 
out of anything. There is no question 
of its being taxed. 

Shri S. P. Jain: The clause says 
that any amount which is paid out of 
the accumulated profits-though it 
may be capital-will be treated as di
''idend in the hands of the recipient. 
That may be clarified. 

Shrl V. V. Chari: Anything which 
he r~eives for the face-value of his 
Mttares ic; capital and not dividend. 
That is absolutely clear. .·• 

Shri J. J. Ashar: The next clause 
is clause 10(10)-page 13 of our 
memorandum. It is with regard to 
death-cum-retirement gratuity. 

Shri l\lorarji Desai: This is a point 
which we are considering, 

Shri S. P. Jain: In between, Sir, 
there is clause 2(24)-page 8 of our 
1\It•morandum. This clause says that 
H any value of any benefit or perqui
site is received by a relative of a 
dir~tor of a particular company it 
will be taxed in the hands of the 
recipient. A situation may arise when 
a particular relative might have re
cei\•ed some benefit or some perquisite 
i,1 the interest of the company. For 
example, if a particular relative is an 
employee of a company and he is sent 
somewhere for the purpose of the 
company's business, then the emolu
mer.ts he receives, his hotel charges, 
taxi fare etc., will be taxed. 

Shri 1\Iorarji Desai: He does not 
1·ecdve that from any director. 

Shri S. P. Jain: From the company. 
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Shri Morarji Desai: As a servant of 
the company he is entitled to r~eive 
tJ,at. This clause does not apply in 
tt:at case. A relative who is allowed 
to be a servant of the company does 
not fall in this category. It is only 
relatives who are outside the service 
of the company and who receive some
thing from the directors who are 
covered by this clause. When some
thing is given by the company to any 
of its servants it is a different matter. 
One cannot be a relative of the com
pany, one can only be a relative of any 
director.' If any servant of the compay 
receives · aything from the company 
during his service, even if he happens 
to be a relative of any director he is 
not covered by this. You are un
necessarily getting worried about it. 

Shri B. D. Varma: Then take 
clause 6-page 9 of our Memorandum. 

Shri Morarji Desai: That is ·a clause 
which is being seriously considered in 
all its implications. The objection is 
that if the third category is removed 
the-n some people who send money 
from outside are going to be put in a 
difficult position. At the same time, 
it is also difficult to justify giving a 
superior position to a resident but 
not ordinarily resident over both re
sidents and non-residents. They must 
fall in one category or the other. I:t 
these people are kept in the category 
of non-residents and they become resi
dents on account of some technical 
difficulty, we are going to see that they 
are not put to any hardship, they are 
not to sell out their residence etc. 
That we are going to provide. 

Sbri B. D. Varma: Then there is 
the question about maintenance of 
houses. 

Shri Morarji Des:d: The change will 
only mean this. Today, whereas a 
person under this category pay.;; in
come-tax only on his fndian income at 
the rate which will be applicable only 
to that income, in future, when this is 
applied, he will have to pay 49 per 
cent. or a rate which is applicable to 



the world income according to his 
choice. 

Shri H. D. Varma: That would be 
!'lard ship. 

Shri Morarji Desai: Why should he 
pay less than both residents and non
residents. Why shoufd he be con
sidered superior even t<l Indians. 

Shri H. D. Varma: This will keep 
away technical people and others. 

Shri Morarji Desai: Technical people 
are also going to be taken care of. 

Shri H. D. Varma: I am referring 
to collaborators. 

Shri Morarji Desai: They are a 
different category altogether. 

Shri Narendrabhai Nathwani: May 
I inform the witness tbaf the repre
sentatives of Indians abroad, Sind 
Merchants, Calcutta Associated Cham
bers of Commerce and others are all 
agreeable to thi!l suggestion? 

Shri Morarji Desai: They have said 
that if we made a change like this 
they would be satisfied. 

Shri H. D. Varma: Then about the 
question of maintenance of dewelling 
.houses. 

Shri Morarji Desai: That also will 
be covered. We will try to cover it. 

Shrl B. P. Poddar: Clause 8 pro
vides for taxation on dividend income 
on the basis of declaration. As you 
are aware, a shareholder comes to 
know of the dividend declared only 
after receipt of the amount. There
fore, in all fairness, we would suggest 
that the dividend should be taxed 
only on the receipt basis. 

Shri Morarji Desai: He will pay 
only once. It will apply from year to 
year. He will not be asked to pay 
twice on the same amount. 

Shri B. P. Poddar: 
that taxation will be 
declaration basis. 

Here it is said 
done on the 

Shri 1\lor:uji Desai: Supposing tax 
js collected on declaration basis and 
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the shareholder actually receives theo 
income in the next year, he is not 
going to be taxed again on the same
amount.• 

Shri B. P. Poddar: As a shareholdel." 
I do not know what amount I am 
going to get. The present Company 
Law dJes not provide for that. 

Shl'i V. V. Chari: If you do not 
know, how does the Income-tax Offi
cer know? 

Shri Morarji Desai: We will try to 
see that only income received and not 
income accruing but not received is 
taxed. 

Shri S. P. Jain: There may be some 
income which is receivable but which 
has not actually been received. 

Shri Morarji Desai: If it is on 
a<~count of his own fault? 

Shri S. P. Jain: Supposing a com
pany after declaring the dividend goes 
into liquidation before paying the
dividend. 

Shri lUorarji Desai: It is just like 
income from Pakistan. \Ve do not 
charge you for it. Has anybody paid 
income-tax on the income from Pakis
tan? 

Shri S. P. Jain: I am talking of 
Indian companies. There might be 
some eventuality like that. Apart 
from dividend, I may have to receive 
some interest from somewhere or 
something like that. 

Shri V. V. Chari: A company in 
liquidation does not declare any 
dividend. 

Shri S. P. Jain: It may go into 
liquidation after declaring the divi
dend and before actual payment of the 
dividend. 

Shri V. V. Chari: That is an extra-
ordinary case. We are thinking of 
normal cases. 

Shri Morarji l>es:ti: Is thb ~o~ th~ 
position today! 

Shri S. P. Jaln: Yes. 



Shri Morarji Desai: There is no 
d1mculty. What is the loss? Who has 
• ~.,.red because of this? Has any

b '•Jy suffered on account of it? 

Sbri S. P. Jain: Somebody must 
h we suffered. 

Shri Morarji Desai: You have no 
proper reason to give. 

Shri 11. D. Varma: For the last two 
years some people must have suffer
ed. 

Shri Morarji Desai: Has it caused 
any inconvenience to any people 
known to you? Why do you not give 
concrete cases? Have you got any 
such case? If there is no c'hange in 
the law, how does it affect you? It 
dDi:'s not affect you adversely at all. 

Shri H. D. Varma: It should be on 
dividend received and not on dividend 
accrued. 

Shri 1\lorarji Desai: Suppose we 
make it on dividend received instead 
Of on dividend accrued, what will b'e 
the difficulty? What is the complica
tion? 

Shri Radheshyam Ramkumar 
1\lor:uka: It may make some differ
ence. If it is calculated on the basis 
of dividend received, it would be 
possible for the assessee to transfer 
the income from one year to another. 
Suppose for example t'he income is 
more in one year. He may receive it 
next vear when the income is likely 
to be. less, in order to pay a lesser 
rate. 

Shri IL D. Varma: Suppose the divi
dend is declared on the 29th March. 

Sbri J. J. Ashar: It it is declared 
on the 29th March, even though the 
payment is received in May, it will 
be taxed In the previous year. It is 
all right for big shareholders. But the 
small shareholders will be obliged to 
include it in the previous year's in
come. 

Shri l\lorarji Desai: Small share
holders do not pay income-tax. 
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Shri J. J. Ashar: When I say small 
shareholders I refer to those people 
w'hose income is Rs. 4,000 .to 15,000. 
They do not always know when the 
dividend is declared. Therefore, in 
our humble opinion, it would be more 
equitable if the date of receipt is 
taken into account. 

Shri Morarji Desai: In any case, you 
do not pay income-tax in the same 
year. 

Shri J. J. Ashar: We have to pay. 

Shri Morarji Desai: Where do you 
pay? Suppose dividend is declared en 
the 29th. March. How are you goin~ 
to pay it· in the same year? Do you 
pay advance in March? You pay in 
April 

Shri J. J. Ashar: We should have 
to include it in the return for that 
year. 

Shri V. V. Chari: You file the return 
after six months by which time you 
would have received the dividend. 

Shri Mo'i"arji Desai: So, it is more 
imaginary than real. You are not 
able to cite a single instance. 

Shri J. J. Ashar: Anyhow, that 
would be a simplified procedure. 

Shri Morarji Desai: No, that would 
be more complicated than the present 
arrangement. 

Sllri H. D. Varma: Then I come to 
clause 9, business connections. 

Shri M01tarji Desai: If you would 
send us a draft, we will consider it. 
We are finding it difficult .to have a 
draft. Those who have told us about 
that are not able to suggest t:o us a 
draft. We will sit in judgment over 
your draft. 

Shri H. D. Varma: We have attach
ed to our memorandum the provision 
in the U.K. Act. 

Shri V. T. Dehejia: Is the basis of 
income-tax in United Kingdom the 
same as in India? When it is not, 
what is the good of quoting that sec
tion? 



Shri Morarji Desai: There can be 
marriages of the same species, not of 
different species. 

Shri l. J. A~har: Then I come to 
clauses 10, 14, 37 and 48{1) which use 

· the expression "necesst.rilJie. 

Shri 1\Iorarji Desai: We are consider
ing it very carefully. Probably, your 
~&rgument is that it gives tremendous 
power to the income-tax officer. As it 
is an instrument of corruption, we 
have to consider it carefully and yet 
keep the power with the department 
to see that something wrong is not 
committed. That is what we want to 
achieve. 

Shri V. T. Dehejia: There are two 
parts. One is :how it should be ex
pressed and another is c-ne of sub
stan-ce. Is your point about sub
stance? 

Shri Morarji Desai: There is no in-
. tention to interfere with honest peo
ple. We do not want to do it. We 
do not want to give a power to the 
income-tax officer to sit down en the 
assessee and make him submit to his 

·will. That also we do not want to 
do. At the same time, we want to 
safeguard that any sort of expendi
ture is not debited to it. So, we want 
to punish a person who is going astray 
and safeguard a person who is honest. 
We are trying to do both the things. 

Shri J. J. Ashar: T'nen I will come 
to clause 10(1). 

Shri Morarji Desai: That is being 
considered. 

Shri J. J. Ashar: If you allow us to 
make some observation on that 
point • • . 

Shri Morarji Desai: We do not want 
to leave any scope for di.scrimin.ation. 
That is how we are going to consider 
it. 

Shri H. D. Varma: Then I take up 
clause 10(6) (vii). Under the existing 
law salary due to technicians is 
exempt but now it is being provided 
only for· salaries received and not 
salary given. 

Shri V. V. Chari: That is a draft
ing mistake and is being rectified. 

Shri J. l. Ashar: Then I will take 
the batc.h of clauses dealing with 
trusts, namely, clauses 11, 12, 13, 61 
and 62. Clauses 61 and 62 are about 
revocable trusts and I would like to 
say a few things about revocable 
trusts also. 

Shri Morarji Desai: Can they not 
be taken sep::~rately? 

Shri J. J. Ashar: We can take them 
up separately. Aoout clauses 11, 12 
and 13 dealing with trusts, there is 
a distinction between income from 
property and income from business. 
So far as income from property is 
concerned, 75 per cent of it shall be 
spent and only 25 per cent can be 
accumulated every year. 

Shri Amjad Ali: Do you agree with 
the change over to the new defini
tion of business? The definition has 
been changed saying that property 
does not include business. 

Shri J. J. Ashar: I am coming to 
that. So far as income from property 
is concerned, it can be accumulated 
and so far as business is concerned, 
it must be carried on in the course 
of the actual carrying out of the 
primary objects of the trust. 

Shri 1\:lorarji Desai: That also we 
are considering. But under the 
Income-tax Act we do not want to 
exempt any charity which is sectional. 

Shri J. J. Ashar: I am not pleading 
for sectional charities at all. 

Shri Morarji Desai: We want to 
put a stop to sectional charities. 

Shri J. J. Ashar: So far as income 
from business is concerned, because 
nothing is mentioned and because 
only 25 per cent of the income from 
property can be accumulated, pre
sumably it is the intention that the 
whole of the income from business 
should be spent in the same year or 
is it that that restriction with regard 
to 25 per cent does not apply to 



income from bwiness. That distinc
tion can be removed. Alllo, the pre
sumption is that the accumulation is 
in respect of 25 per cent of the income 
of each year. It is for the business 
as well as property income. 

Shri Morarji Desai: That will be 
the ultimate solution. 

Shri J. J. Ashar: Then there is the 
question of a relative of a settlor 
benefiting. I do not say that the rela
tive should benefit, but if it is the in
tention that he should not have any 
benefit at all, the question arises 
about the existing trusts in which 
some provision is made for that. 

Shri r.Iorarji Desai: They should not 
carry it out. Then it is all right. If 
nothing is given to relatives, we are 
not going to bother. If the Deed 
prevents them from doing so then they 
will have to change the Deed. If 
the Deed is explicit and mandatory, 
they will have to change it. But if 
it is not mandatory, they may cease 
to give it. 

·' Shri S. P. Jain: Suppose it is "not 
possible to change the Deed because 
one will have to go to the court for 
that and the relative may object to 
it or may not agree to that change. 
In that eventuality, will it be pos
sible or not to exclude the income 
being derived by the relative? 

Shri l\lorarji Desai: Then they will" 
go on merrily. 

Shri S. P. Jain: To a change that 
relative should agree when he is 
getting a particular advantage or 
benefit out of that. 

Shri l\lorarji Desai: Let him not 
agree and pay the tax. 

Shri C. D. Pande: If there are cer
tain trusts where the major portion 
of the income goes to charities and 
a certain portion is left to the rela
tions, the share going to the relatives 
should be deducted from the income 
t-Xtmpt from tax. 

Skri 1\lorarji Desai: If that is go
lf\~ to be the pleasure of the Select 

16~ 

Committee, we can certainly consider 
it. It is a matter for the Select 
Committee to consider. It is not for 
me to lay down the law. We are go
ing to consider it and it will be what
ever way the Select Committee 
decides. We cannot tell them just 
now what is to be done and what is 
not to be done. It is only evidence 
and not a judgment. 

Shri C. D. Pande: But they should 
have some indication. 

Shri 1\lorarji Desai: We cannot 
give an indication of our decision. If 
we had taken a decision, we might 
give an indication. But we have not 
decided ·anything. It is for the Com
mittee to decide. 

Shri T. C. N. !\Ienon: Moreover, we 
are yet to hear some more witnesses. 

Shri 1\lorarji Desai: Not onl• that, 
we have got to discuss this among 
ourselves. That we have not done 
yet. Unless we do that, none of us 
can say that this will be done or that 
will be done. We must be very cor
rect not only with regard to the pro
cedure but also with regard to what 
we say, specially myself. It applies 
more to me than to anybody else. 

Shri J. J. Ashar: Then there is the 
question of outstanding debts of the 
trust. Presumably they will be con
sidered as part of 75 per cent ol the 
income expended in that year if that 
part of the debt is repaid in that 
year. Actually the debt may have 
been incurred for starting some 
scheme of a capital character. 

Shri S. P. Jain: Will that be consi
dered from within that 75 per cent or 
over and above that? 

Shri 1\lorarji Desai: If it is paid 
from the revenue, it is bound to be 
from within the 75 per cent. 

Shri H. D. Varma: There may be 
difficulties about altering the trust. 

Shri l\Iorarji Desai: The difficulty 
can be obviated by paying me-orne
tax and, benefiting the public. 



Shri H. D. Varma: Or by making 
a declaration that they will not use 
it. 

Shri Morarji Desai: If they do not 
use, it is enough. We are consider
ing as to how best it can be done. I 
do not know whether it can be done 
or nol 

Shri T. C. N. !\Ienon: Do you not 
think that unless the charity is uni
versal in its application it should be 
applicable? 

Shri Morarji Desai: That is what I 
said. I said just now that we are 
going to see that only universal 
charities are exempted and not sec
tional charities. 

Shri C. D. Pande: The two consi
derations are universality and that 
it goes to the common man. 

Shri 1\lorarji Desai: It is very diffi
cult to say as to who is a common 
man and who is not. 

Shri C. D. Pande: For example, 
you may say that the Parsi Trust is 
limited to Parsis, but all the same it 
has got some salutary effect. 

Shri Morarji Desai: But we want 
to remove that salutary effect of 
maintaining communities. The past 
things can go on, but. not the 
future things. If we are sincere 
in believing and in meaning that 
we want to do away with all 
sectional thought in this country, 
then we shall have to do seve
ral things like that, even if it 
hurts many people. 

Shri S. P. Jain: But, sometimes, 
sentiments and emotions are attached 
to a particular trust, and, therefore, 
the human aspect should not be 

-ignored. 

Shri Morarji Desai: We do not 
want any human aspect which 
vitiates human relations. 

Shri T. C. N. Menon: But merit
oriou!l feelings are not confined to 
communities oaly. 

Shri 1\lorarji Desai: It is only on 
considerations of real human aspect 
and real human emotions that we 
want to take this step. 

Shri C. D. Pande: There is also 
another difficulty. For example, a 
trust may be named after some 
community, say, the Marwari Trust 
and so on. 

Shri Morarji Desai: The name does 
not matter. 

Sh~i C. D. Pande: Supposing the 
hosp1tal opened by them is open to 
all, then, the name alone should not 
be an impediment. 

Shri Morarji Desai: The name does 
not matter. But there also, here
after, we should insist that there 
should not be such names. ~Y 
should they name it after some com
munity? 

Shri C. D. Pande: Then, many insti
tutions will be rendered helpless. 

Shri Morarji Desai: What I am say
ing can be applied to the future, but 
not to the past, because, so far as the 
past is concerned, there are scores 
and scores of these institutions; how 
are we going to ch::mge the names of 
all of them? 

Shri J. J. Ashar: The income of the 
trust which is applied for scholar
ships to Indian students abroad also 
disqualifies the trust. 

Shri Morarji Desai: How are they 
disqualified? 

Shri J. J. Ashar: Because the 
amount must be spent in India. 

Shri V. V. Chari: Where is it said 
that it should be spent in India? 

Shri J. J. Ashar: You are limiting 
the scholarships to USA or to UK. 

Shri Morarji Desai: That is a 
lacuna which can be cleared. 

Shri V. V. Chari: There is no 
lacuna. If you want that it should 
ee clarified, 1ben it can be done. 



Shri 1: J. Ashar: But you have 
.said that the amount should be spent 
in India; so, the term used is a 
geographical expression. It means 

"in India' and not 'on Indian stu
dents abroad'. 

Shri 1\'lorarji Desai: But you would 
not get foreign exchange for that. 

Shri J. 1. Ashar: We are only talk
ing of cases where foreign exchange 
is granted. -

Shri Morarji Desai: Then the ques
tion does not arise. That is not 
debarred. 

Shri V. V. Chari: There is no 
change of law in that regard. 

Shri Morarji Desai: Which is the 
clause to which you are referring? 

Shri J. J. Ashar: Kindly see sub
dause (2). 

Shri V. V. Chari: The clause to 
which you are referring is something 
different. Suppose you make' ··'a 
·charity to the Oxford University; 
then, that would not be covered. 
Charitable purpose outside means 
Indian students getting a scholarship 
in UK or anywhere else. 

Shri II. D. Varma: We have 
approached the Central Board of 
Revenue in this matter. They say · 
that because it contains a clause for 
spending money outside . . 

Shri Morarji Desai: But it has to 
be recognised. If it is a new trust, it 
has to be recognised. 

Shri II. D. Varma: It has already 
been recognised. 

Shri Morarji Desai: But it has not 
been recognise« for exemption from 
income- tax. 

Shri II. D. Varma: It is recognised 
for exemption from income-tax and 
it h:1s been allowed the benefit of 
that exemption, but now the clause 
says that the money should be spent 
in India. . . 
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Shri 1\lorarji Desai: That is all 
right. Nobody is going to say 'No' 
to it. 

Shri S. P. Jain: But the clause 
gives a somewhat different meaning. 

Shri Morarji Desai: We shall see 
if we can make it clearer. 

Shri H. D. Varma: Now, I come to 
clause 26. This provides for enter
tainment allowance up to one-fifth of 
salary Rs. 5000 whichever is less in 
the case of a Government servant, 
and in the case of any other assessee 
it is allQwed only if he has been get
ting sucJ:l allowance from a date 
before 1st April, 1955. 

Shri Morarji Desai: We do not pro
pose to alter it. There is no dis
crimination. You can also spend on 
all sorts of things, but you have an 
expense account, and you spend from 
it. Why do you want to do this? 
Government servants are never given 
lavish allowances as are given in the 
companies. 

Shri H. D. Varma: Here also, there 
are restrictions which are being 
imposed. 

Shri Morarji Desai: We do not pro
pose to remove those restrictions, but 
we are suggesting that you may have 
an expense account from which you 
can s~nd. 

Sbri K. N. Mookerjee: Now, I come 
to clause 24 with regard to allowances 
against income from house property. 
Under the provision in the Bill, we 
are allowed only one-sixth of the 
annual value. The cost of repairs, 
materials and other things has now 
gone up, with the result that one
sixth of the annual value is consider
ed to be sufficient for repairs. I 
would like to suggest that some sort 
of depreciation should be allowed on 
house pro~rty. That is my first sub
mission. 

My second submission is that there 
are companies managing properties, 
and their income is only from house 
rent. Those companies have got other 
expendih;re to incur, such as audit 



fee.s, filing fees, electrical charges, 
posts and telegraphs charges, tele
phone charges and so on, which any 
public or private limited company 
has got to incur. There is no provi
sion to give them any exemption in 
this respect, except to the extent of 
one-sixth of the annual value. 

Shri V. V. Chari: There is also 6 
-per cent by way of collection charg~?s. 

Shri l'\lorarji Desai: That ought to 
be enough. 

Sh.-i K. N. Mookerjee: 
individuals as· well as 
whereas in the case of a 
would not be sufficient. 

That covers 
companies, 

company, it 

Shri Morarji Desai: Why should a 
company have to spend more? Com
panies should have to spend less. An 
individual landlo>d may have diffi
cult:es in collecting rents etc., but a 
company will have more people, and 
their expenses will be less. 

Shri K. N. Mookerjee: But there 
are certain statutory obligations which 
the company will have to fulfil, which 
the individuals do not have to. 

Shri Morarji Desai: Which are the 
companies which are solely owning 
nouses only and having no business? 

Shrl K. N. 1\lookerjee: There are 
certain companies owning only houses 
or property. 

Shri J. J. Ashar: As, for instance, 
the property companies in Calcutta. 

Shri Morarji Desai: Ill other words, 
individuals have formed themselves 
into c-ompanies now, to take advan
tage of the law. 

Shri K. N. Mookerjee: What I su~
gest is that depreciation at least 
should be allowed, and the income 
should be treated as business income 
and not as property income. If that 
change is made, it would be better. 

Shri Morarji Desai: It is property 
income. So, how can it be exempted? 
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Shri l'.fookerjee: How are 
cover the other expenditure? 

we to 

Shri V. V. Chari: 6 per cent should 
be eno~gh. 

Shri C. D. Pande: Supposing there 
is a company managing house pro
perty and also a jute mill. Why not 
put it on the jute mill, for instance? 

Shri K. N. Mookerjee: In Engiand 
they are treated as real estate com
panies, and the income is treated as 
business income. 

Shri T. C. N. Menon: You have 
pointed out in your me:morandum cer
tain expenses in connection with re
pairs and so on and stated that one
sixth would not' be sufficient to cover 
the expenditure. But can you point 
out a single instance where a land
lord who has let out a house has 
spent more than two months' rent for 
annual repairs? 

Shri K. N. Mcokerjee: In some 
cases, they have spent. 

Shri T. C. N. Menon: That may be 
in exceptional cases. 

Shri K. N. Mookerjee: Because of 
the Rent Control Order, in the case 
of the old houses, the tenants have t'J 
pay only the old rent, but when there 
is a question of repair, unfortunately, 
we cannot carry out repairs on the 
basis of the old cost. 

Shri Morarji Desai: That is be-· 
cause the landlords have not kept the 
buildings in a state of good repair 
regularly. Otherwise, this sort of 
thing would not happen. Let them 
pay the penalty, and the land will 
be sold and new buildings will come 
up in their place. 

Shri T. C. N. 1\lenon: Is it not pos
sible that during all this period, they 
would have collected the entire value 
of the building, because the building 
has become so old? 

Shri Morarji Desai: It is not so in 
every case. It is only in Delhi that 
has happened. 



Shri C. D. Pancle: Pl'Ople are not 
going in for property these days a;; 
they l.Lied to do before, because it is 
not a paying concern. 

Shri K. N. 1\fookerjee: When a com
pany deals with only houses, then the 
income should be treated as business 
income and not as property. 

Shri l\lorarji Desai: The Select 
Committee can consider it. 

Shri K. N. 1\lookerjee: My submis
sion is that it is a company out and 
out. 

Sbri l\lorarji Desai: The ultimate 
idea is that we do not want one man 
to have many houses. 

Shri K. N. Mookerjee: When it is 
a company fulfilling all its obligations 
under the Companies Act, it should be 
treated as business and not as pro
perty. 

Shri l\lorarji Desai: It is very diffi
cult. 

r .•' 

Shri H. D. Vanna: When a manag
ing agency receives compensation at 
the ternunation of the management 
etc. under clause 28(ii) that amount 
is also made liable to be taxed . . . 

Shri V. V. Chari: This point was 
discussed. When compensation is al
ready taxed, there will not be a fur- . 
ther tax on that. 

Shri J. J. Ashar: Clause 28(iii) says 
that income derived by a trade, pro
fessional or similar association for 
specific services performed will be 
taxable. They receive subscriptions 
for services rendered . . . 

Shri Morarji Desai: But they make 
profits. 

Shri J. J. Ashar: If they make pro
fits, by all means tax them. If it is 
a deficit . • • :.'"'1 

Shri V. V. Chari: Subscriptions 
are not taxed llt all. If they provide 
certain services, the money received 
for those services will be treated ciS 

inrome . . . 
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Shd J. J. Ashar: If they are allow· 
ed all other expenses and if there i~ 
a net income . . . 

Shri V. V. Chari: All expensE'~ con
nected with the services. 

Shri J. J. Ashar: I might mention 
that other expenses are incurred in 
the Chamber in the course of carry
ing out its duties. 

Shri 1\:!:orurji Desai: There i:> .sulis
cription. 

Sht·i .J. J. Ashar: They should 
spend· all the subscriptions which they 
realise. ·If there is a deficit it might 
be set o'ff against income received 
from landed properties etc. 

Shri V. T. Dehej4a: For the free 
services if the subscription is not 
enough, the subscription can be rais
ed. Why should you incur a loss on 
that account? 

Shri J. J. Ashar: You take the 
overall income and the overall ex
penditure. If thers is surplus, then 
of course it mat ite taxed. Ours is 
not a profit-making body. They do 
not distribute surplus to members 
even at the time of liquidation, mer
ger or dissolution. So, the members 
are not going to benefit at all. In 
order to facilitatE" the work of the 
chamber it is very desirable that they 
should not be burdened with this tax 
unless they have a surplus. 

Shri V. V. Chari: Tyagi Committee 
has suggested that so far as Chamber 
of Commerce is concerned iome ad 
hoc assessment should be made taking 
into consideration its special features 
etc. Action is being taken by the 
Board of Revenue in this connection 
and I think that should meet this 
particular difficulty. 

Lala Karamchand Thapar: Page 22, 
clause 32. There are wasting assets 
like pits in a mine on which no de
preciation is allowed. The money 
spent on them go to waste and we do 
not get any allowance. So far the 
expenses )n these mines were limited 



to a few lakhs. Now they are going 
to be millions because pits are going 
to be 1,500 ft. deep. Dep~·eciation 
shol!ld be allowed on this expenditure 
which is now treated as capital ex
penditure. 

Shri V. V. Chari: The present 
policy is to give depreciation allow
ance only in the case of oil explora
tion. For that there is a provision in 
the Act. If in the case of other indus
tries there are certain types of intan
gible expenses en w 11ich no deprecia
tion allowance is allowed, that point 
will 'be taken into consideration. This 
point has been made by some other 
.association. 

Shri B. P. Poddar: Un:ler clause 
33, page 24, development reb<:te is not 
admissible to road transport vehicles 
and office appliances . 

S.hri Morarji Desai: I believe you 
remember that this has been done 
deliberately by an amendment at the 
time of the budget. It is very unlikely 
that it is going to be changed. 

Shri H. D. Vanna: Page 25, item 
(iii) the Explanation to sub-clause 
(3): I am referring to the second 
paragraph. This is about amalgama
tion and lays down that all the part
ners should become shareholders of 
the amalgamated company. The 
Company's Act provides that it is 
enough if 90 per cent of the share
holders agree to it. 

Shri Morarj-i Desai: This will have 
to be considered. 

Shri B. D. Vanna: Suppose Com-
1Janies "A" and "B" whcih have been 
amalgamated into Company "B" want 
to amalgamate into another l'ompany, 
Company "C". 

Shri Morarji Desai: The amalga
mated rompany is not prevented from 
further amalgamation. Either "A" 
and "B" become "A" or "B'' or they 
'become "C". What is in a name? 

Shri J. J. Ashar: As regards this 
ftrm, it can transfer its assets only 

17Q 

to a private company. But if it fonns 
into a public company and it3 assets 
are tranderred to that public com
pany, th~re is no provision. 

Shri Morarji Desai: In the public 
company it is transferred to many 
shareholders. 

ihri J. J. Ashar: They can form 
a public company with seven mem
be!"s. The benefit of the unabsorbed 
development rebate will not be per
missible to the public company. Whe
ther it is private or public, the same 
benefit should be available. 

Shri V. V. Chari: If you maintain 
the same shareholders in the form 
of a publie company, there is no ob
jection to thal 

Shri Morarji Desai: On the con
trary I should think that if it 1s 
transferred to a public company it 
should get and if it is transferred to 
a private company it should not get. 

Shri V. V. Chari: The idea is that 
the ownership is exactly the same. 
Only the form of the ownership is 
changed-partners and shareholders. 

S.hri Morarji Desai: In any case, it 
will be ronsidered. 

Shri J. J. Ashar: If an individual 
transfers the assets to a private or a 
public company, should not there be 
a provision for the benefit of the un
absorbed development rebate? 

Shri Morarji Desai: If he remains 
the sole shareholder it is all right. 
But if he transfers to others, why 
should there be a provision? 

Shri Radheshyam Ramkumar 
Morarka: An individual can get. 

Shri l\lorarji Desai: Theoretically 
an individual can get; but it is not 
possible. There may be some cases. 

Shri Narendrabhai Nathwani: An 
individual may convert himself into a 
private limited company and indirectly 
he can transfer his. shares. 



Shri 1\lorarji Desai: Indirectly he 
can do that. What is the next one? 

Shri H. D. Varma: Clause 39. This 
corresponds to the existing section 
12A. Provision has not ·been made 
here in respect of Secretaries and 
Treasurers as in the case of managing 
agents. 

Shri Morarji Desai: The intention 
is not to make Secretaries and Trea
surers like managing agents. 

Shri H. D. Vari~la: T:•:::y are more 
or less doing the same thing. 

Shri Morarji Desai: They are not. 
They cannot share with the others. 

Shri H. D. Varma: They have cer
tain responsibilities, like managing 
agents. 

Shri Morarji Desai: They utilise 
the office of the company. They need 
not have their own establishment. 
Then it becomes a separate managing 
agency. They do not have any 'r.~s
ponsibility for providing funds and 
other things. Managing agents do 
some good: they provide for raising 
money and all that. But the Secre
taries and Treasurers do not have any 
such responsibilities. They are chosen 
as technicians or experts. They are 
not promoters. I do not think we can 
give them the same treatment. Then · 
it will mean only a change of name. 

Shri H. D. Varma: The next one 
is about clause 49(a) (2)-page 28 of 
our memorandum. Our point is that 
the calculations on profit basis have 
to go as in the case of the coal indus
try in Bengal. 

Sh::-i ::\!ora·:j: D :.:;ai: That will be 
considered. 

Shri 11. D. Varma: Thank you. 

Shri J. J. Ashar: The next one is 
clause 40(b). If there is a Hindu un
divided family carrying on business, 
and if a member of that family is an 
employee, he is not allowed deduc
tion on accoW1t of the salary payable 
to him. 
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Shri Morarji Desai: If it is a. 
genuine case of incurring expenditure 
and he is a real servant, managing it, 
then we ought to consider it. We are 
considering how it can be done. 

Shri S. P. Jain: The next is clause· 
40(c). Any remuneration, benefit cr 
amenity which is being paid to a re
lative of a director will be taxed in 
his hands, and at the same time it 
will be disallowed in the hands of 
the company. 

Shri Morarji Desai: I think we have· 
discussed this already-no, not with 
you. Y.ou may proceed .. 

Shri S. P. Jain: Under section 314 
of the Companies Act, no remunera
tion can be allowed to a relative of 
a director unless the remuneration is 
Rs. 500. If the remuneration is more 
than Rs. 500, then, apart from the per
mission of the special body of that 
c0mpany, Government pernusoston 
1.mder section 316 has to be taken. 
Therefore, when the permission of the 
Government has already been obtain
ed, or will be obtained, not allowing 
that remuneration in the han~s of 
the company . . . 

Shri l\lorarji Desai: Thi!i will not 
apply to a servant of the company, 
this should not apply. This applies to 
somebody else who is not a servant 
of the company but is still paid by the 
director. 

_ Shri S. P. Jain: If that point is 
clear, it is all right. 

Shri V. V. Chari: We started dis
cussion with this point. 

Shri S. P. Jain: That was in con
nection with another clause, the per
quisites clause. Here it is the remu
neration clause. 

Shri Morarji Desai: That is all 
right. If he is a servant of the com
pany he is bound to pay for the com
pany, because he is not a relative. 
Once he is allowed as an official of 
the company, whatever he gets from 
the comJ:?any is of the same nature as 
in the case of other servants of the 



company. There is no difficulty about 
that. 

S:tui Radheshyam Ramqumar Mor
arka: Thi, clause requires a change. 
The operative force is on 'in the opi

nion of the Income Tax officer ... 

Shri l\lorarji Desai: We will have 
to put H right. 

Shn Radheshyam Ramkumar 
.Uorarka: Even if a person is an 
employee of the company, 

Shri 1\lorarji Desai: We will have 
to clarify it and put it right. 

Shri Radheshyam Ramkumar 
Morarka: I want one clarification. 
Even if a person is an employee of 
the company, whose appointment has 
been sanctioned by the Company Law 
Administration, if the remuneration 
of the person is in excess taking into 
consideration the circumstances of 
the particular case in the opinion of 
the Income-tax officer, he has the -
right to disallow it. 

Shri 1\forarji Desai: I do not think 
that should be so. That should apply 
to all people where it is excessive. 
Suppose somebody is paid Rs. 10,000, 
the Income-tax officeT can say, this is 
all wrong_ 

Shri Radheshyam Ramkumar 
Morarka: It would have to be allow
ed by the Company Law Administra
tion. · 

Shri Morarji Desai: On the basis 
of relatives, they may have said. 

Shri Radheshyam Ramkumar 
Morarka: There are three categories: 
Telative of the director, a director or 
a person who has a substantial inte
rest in the company. 

Shri 1\'lorarji Desai: That would 
have to be carefully worded. 

Shri H. D. Varma: In the case of 
Directors, they are all approved by 
the Company Law Administration. 

Shri 1\Iorarji Desai: Suppose they 
-get something othE'r than that, that 
"vould hav"' to b~ disallowed. 

Shri S. P. Jain: No relative can 
draw any remuneration unless it is 
approved by the Company Law Ad
ministratlon. 

Shri Morarji Desai: About that 
there is no difficulty. About travel
ling allowance etc. according to 
rules, there is' no difficulty. 

Shri T. C. N. Menon: Is it ycur 
case that in the case of a relative who 
is not a direct servant of the com
pany, even expenditure incurred by 
him or on him should be exempted? 

Shri H. D. Varma: We are dealing 
with servants of the company. Clause 
41 provides that remitted liability has 
to be treated as income whether the 
business is in existence or not. Sub
clause (2) says that any profits on the 
sale of machinery after the business 
has ceased would also be liable to 
tax. According to clause 72 sub
clause (1), no carry forward of loss 
is allowed. unless the business for 
which the loss was carried on was, 
during that year . . . 

Shri lUo!'llrji Desai: We are con
sidering this. 

Shri B. P. Poddar: I come to clause 
343(5). It is not possible to expect 
delivery of the whole of the goods in 
hedged transactions at all times. With 
this in view, I would suggest that in 
the definition, the word 'or' should be 
substituted by the word 'and'. I can 
illustrate. Suppose I contracted to 
sell 10,000 bales of jute. I supply 
5000 bales and make a profit of 
Rs. 51- per bale, making a profit of 
Rs. 25,000. For obvious reasons, I am 
not in a pOsition to supply the other 
5000 bales. 

Shri 1\-Iorarji Desai: Why? 

Shri R P. Poddar: Wagon shorta~e. 
There are such instances in the case 
of jute particularly where you cannot 
get wagons then and there. I go to 
the buyer and settle with him to pay 
him compensation at the rate of Rs. 5 
per .bale, thereby making a loss of 



25,000. This is almost everyday hap
pening in commercial transactions. If 
you do not accept this amendment, the 
position will be that on Rs. 25,000 that 
I make, the profit would be taxed. 
The other Rs. 25,000 which I would 
have lost in the same transaction 
would be considered speculative. 

Shri V. V. Chari: If you are a dealer 
in the particular commodity, suppose 
you have got a contract for 10,000 bales 
and actually deliver 9000 bales, and 
1000 you are not able to supply, and 
you adjust paying damages, that 
wo:1't be considered as speculative. As 
you know, as the Chambers of Com
merce know, that does not become 
speculative. 

Shri B. P. Pod.dar: It may be even 
500. It need not be 5000 and 5000. 

Shri 1\'lorarji Desai: The example 
which you gave is a speculative one: 
Rs. 25,000 profits; just to square it, a 
lm;s is shown. 

Chairman: Next item. ~ .·' 
Shri B. P. Pod.dar: I take up clause 

73. 

Shri J. J. Ashar: Clauses 61 and 62: 
With regard to irrevocable trusts for a 
specific period, the former position was, 
if it was irrevocable for 6 years and 
the income belonged to the beneficiary, 
and it did not belong to the settler, it 
was free. For several reasons it is 
necessary to have it. A settler may 
think that he might benefit some pw
ple by transferring the inrome, not 
transferring the assets. It may be a 
long time benefit for a certain number 
of years, for the educatio!l· of children. 
If 6 years is not acceptable, it may be 
10 years. To do away with that, to 
say that you may not have long term 
beneficiaries, it is taking ·it the other 
way round. 

Silri 1\lorarji Desai: W ny"! 

Shri J. J. Ashar: If you want to give 
for a limited period, the period may be 
specified. Instead of 6 years, you can 
increase the period. It is not a ques
tion of the settler benefiting in any 
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way. There is provision if the settler 
benefits. It will be taxed in his hands. 

Shri Morarji Desai: Even if he does 
not benefit, he benefits indirectly. His 
rate of income-tax goes down. 

Shri J. J. Ashar: No doubt, it goes 
down. But, the benefit is not to him, 
but to some other people. 

Shri 1\lorarji Desai: To his children; 
it is the same thing. 

Shri J. J. Ashar: Relatives may be 
excluded". It may be a charity for a 
limited period. 

Shri Morarji Desai: Why should it 
come back to him? Then, there is no 
charity. 

Shri J, J. Ashar: I say, the relative 
may be excluded. 

Shri Morarji Desai: For 6 years, you 
say, it may be 10 years. 

Shri J. J. Ashar: It comes back after 
a limited period. 

Shri V. V. Chari: On principle, the 
question is whether it is correct that 
an income should for a limited period 
be tax free. 

Shri J. J. Ashar: It is not tax-free 
in his hands. It is not to his bene.tit. 

Shri IIorarji Desai: What about this 
1st April, 1961? 

Shri V. V. Chari: The reason is this. 
Those who have already made trusts 
before 1st April 1961, who are enjoy
ing it for six years, they need not be 
suddenly deprived of it. That is all. 

Shri J. J. Ashar: I am talking of 
the future: after 1961. 

Shri V. V. Chari: The past is un
affected. 

Shri V. V. Chari: At least in future, 
do nvt m.:::.kc suc...'l tru.;:;t3. Suffi~icnt 
notice has been given. 

Shri J. J. Ashar: Suppose it is a good 
object. 

Shri Mo•arji Desai: There is .no law 
which can never be evaded. 



Shri B. P. Poddar: Clause 73. Thi3 
deals with set-off of speculation losses. 
It is almost impossible to draw a line 
between speculative losses and hedg
ing transactions. 

Shri Morarji Desai: Practically all 
hedging has become speculative today. 

Shri B. P. Poddar: It is deemed !!S 

such. 

Shri 1\!or.uji Des:ti: This i.3 a very 
sweeping generalisation. But I am 
coming to that conclusion, that all for
ward contracts shoulti be stopped. It is 
so abused. This is what is responsible 
for the rise in prices of many commo
dities. 

Shri B. P. Poddar: This is causing 
great hardship. 

Shri Morarji Desai: You are going to 
be desperate about it. It is one of the 
remedies not to be desperate. 

Shri B. P. Poddar: Why not declare 
them as business profits at the same 
time? 

Shri V. V. Chari: They are business 
profits, but under a special category. 

Shri 1\lorarji Desai: If I can locate 
the profits, I am prepared to do it. But 
profits are always kept away and 
losses are always shown. How can I 
tackle that? This is a most easy strate
gem.. 

Shri B. P. Poddar: The profits are 
also there. 

Shri Morarji Desai: There are some 
who do not speculate. But tkere are 
very few like that. 

Shri C. D. Pande: Suppose it is said 
that hedging is allowed only to the ex
tent of meeting the losses in the com
modity required for the year. 

Shri 1\lorarji Desai: Really speaki:lg, 
the Pff'P<'t of hPifeing is nf'ithPr profit 
nor loss. That is what hedging is 
meant ~or. 

Shri C. D. Pande: Suppose one has a 
jute or oil mill. He purchases things 
to the extent of his requirements for 
the whole year. Then to set off against 
losses hedging is allowed, to that ex
tent. If there is a loss Government 
can look into it. ' 

Shri Morarji Desai: Correct hedging 
involves no profit and no loss. That is 
th~ function of hedging. All other 
hedging i.3 speculation. 

Shri H. D. Varma: One may make 
mistakes. 

Shri Morarji Desai: He must suffer 
for it. Who knows whether it is 
genuine. 

Shri C. D. Pande: Hedging i~ an 
i:!1Surance against loss. 

Shri Morarji Desai: Real hedging 
will be allowed, but speculation will 
not be. 

Shri T. C. N. Menon: The question is 
of the motive. 

Shri 1\lorarji Desai: The motive is~ 
if there is a profit, it goes to my 
pocket; if there is a loss, it goes tOo the 
company. We do not want that. 

Shri S. P. Jain: That will be assessed 
at the hands of the individual. 

Shri Mcrarji Desai: It is not shown, 
it is not known. 

Clause 79. Thh is a difficult clause, 
liable to blackmail. Therefore, we 
are ·considering it. 

Shri S. P. Jain: Is any elaboration 
needed? 

Shri Morarji Desai: Enough elabora
tio:l has been made. But you may 
make your submissions. This is likely 
to lead to blackmail by those people 
who may say, 'unless you agree to give 
mP snmPthine, T ~m not going to agree'. 
We do not want to allow that. That is 
not the intention: 



Shrl S. P. Jain: We want that the 
shareholder's entity should not be 
merged with the entity of the com
pany. There is a company recognised 
as such with limited liability and all 
that. Therefore, whatever the losses 
and profits of the company, irrespective 
of the fact whether it changes hands 
or not, we should go along with the 
company and not with the sharehold
ers. 

Shri 1\lorarji Desai: We have agreed 
to consider it and remove the mischief 
out of this clause, whatever mischief 
is there. 

Shri D. D. Varma: Clause 80: This 
provides that the return of loss should 
be filed; otherwise the loss will not be 
allowed. l\ly sub~ission is that some
body has filed a return wrongly. He 
does not k!low where to file it. 

Shri l\Iorarji Desai: How is it that 
he does not know? 

Shri II. D. Varma: He is a new asse-
see. 

Shri :\lorarji Desai: If so, why should 
there be a previou.s loss? 

S!tri 11. D. Varma: He has incurred 
a loss and he is like!y to make profits. 

Shri !\Iorarji Desai: That means there 
is scmething. Such a man is bound to 
l:e n'rY c~e\·er. 

Shri H. D. Varma: He has s~arted 

l>~E;ne;;s. In the first year, he incurr
<:d a loss and he wants to file a return. 

S!tri :\lcr:uji Desai: In the first year, 
he must file the £eturn. 

Shri II. D. Varma: He does not know 
where to file. 

Shri !\lorarji Desai: He can easily 
find out from the ITO of the place. 

Shri 11. D. Varma: HI!! may send it to 
the wro.:g ITO. There may be more 
t:JJn 0:1e ITO there. 

Shri !\lorarji Desai: The jurisdiction 
of ITO;; is defined. 

Shri C. D. Pande: Is it due to lack 
<lf knowledge on the part of the ma:1 
or son1ething else? 
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Shri H. D. Varma: Lack of know
ledge. 

Shri 1\lorarji Desai: We will say any 
ITO. That ITO will send it to the con
cerned ITO. That satisfies you. 

Shri H. D. Varma: Yes. 

Shri J. J. Ashar: Clause 84: This deals 
with new industrial undertakings. The 
intention behind the exemption is ex
cellent. It is a real boost to industri
alisation. But I would like to point out 
certain matters in connection with 
that. If these can be provided in the 
Bill, they will go to strengthen the 
section ·and make it more effective. 

Shri l\lorarji Desai: We are consi
dering this clause with reference to 
old buildings utilised by a new com
pany. That we are considering, but not 
the whole of it. 

Shri J. l. Ashar: Only the old build
ing pru·t. 

Shri :\lorarji Desai: We are consider
ing what percentage it must be. 

Shri l. 1. Ashar: Also we would 
suggest that 6 per cent on the em
p!oyed capital should be allowed to 
be set off against future profits. 

Shri 1\Iorarji Desai: No, no. Do not 
try to stretch it. U you do that, it 
will shrink. 

Shri l. 1. Ashar: Wben the present 
exemption period is over, it is said the 
Government may extend the exemp
tion to particular industries. I take it 
will apply to a class of industries, and 
not i::ldividual undertakings. 

Shri 1\lorarji Desai: Only class of 
industries. 

Shri l. 1. Ashar: But that is not the 
meaning of the clause. 

Shri 1\lorarji Desai: It will depend 
on the class, which is profitable and 
which is not. It is possible that an in
dividual can make a losing undertaking 
a profitable undertaking from the 
beginning, but that cannot be taken 
into consideration. It should be ac
cording to the class of the industry. 



Shri H. D. Varma: Once an exemp
tion is given, after one year it should 
not· be taken away. 

Shri 1\lorarji Desai: Why should one 
do it except in cases of gross misbe
haviour? • q 

Shri H. D. Varma: It is not provided 
there. 

Shri Morarji Desai: It is the pre
rogative of Parliament to withdraw it 
any time it likes. I cannot take away 
that prerogative. Parliament may also 
act at my instance. This is the pri
vilege of the Budget, this is not the 
privilege of the law. I cannot give you 
any promise on that. 

Shri J. J. Ashar: Clauses 104 to 109. 
As you are aware, the majority of the 
companies, about 90 per cent, are 
those to which section 23-A applies. 
Therefore, corporate saving has to 
come from them in a big way. I am 
pleading for the restoTation of the old 
sub-section (3). 

Shri Morarji Desai: We are going to 
consider that, but in all these matters 
where I have said we are going to 
consider, dO not go away with the 
feeling that the consideration may end 
completely to your satisfaction. It will 
depend upon the pleasure of the Select 
Committee. 

Shri H. D. Varma: In order to en
courage larger investment in business, 
we should reduce the percentage or do 
something. 

Shri Morarji Desai: After all, what 
is purpose of encouraging business? 
Prosperity. Prosperity means more iP
come to the Government. If that is 
lost, what is th~ good of enco·Jrage
ment? 

Shri H. D. Varma: It may help in the 
matter of foreign exchange also, be
cause foreign collaborators are all pri
vate companies. 

Shri Morarji Desai: We are consi
dering those foreign companies, we are 
finding out why we shouid consid!7!r 
them private companies. We will have 
a different category for them. 
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Shri J. J; Ashar: As regards a su~ 
sidiary company to which section 23-.A;, 
does not apply, the provision is that it: 
will also be taken to be a 23-A com
pany provided all the shares in such a. 
subsidiary are held by the parent com
pany. There will be a little difficulty 
this way that some of the directors of 
the subsidiary company may be re
quired to hold qualification shares. So. 
instead of adhering to the 100 per .. 
cent, it may be relaxed. 

Shri V. V. Chari: If they are nomi
nees. 

Shri J. J. Ashar: Not nominees. They
will be required to hold a small num
ber of shares in their own name It 
will not :really affect the taxation posi
tion, but enable the directors to hold 
the shares. 

Shri V. V. Chari: That is the exist
ing law. No change has been made in· 
this Bill. 

Shri J. J. Ashar: I appreciate that !t 
is the existing law, but we would like
this small relaxation· to be made sO' 

that 5 or 10 per cent of the shares may
be held by the directors. 

Then there is the question of spe
culative losses and capital losses being 
disallowed in computing income for 
the purpose of section 23-A. Afte:r aU.. 
the loss will be assessed in the name
of the company; if it is assessed an-i 
capital loss takes place, then the com
pany is depleted to that extent in the
trading of that year. In applying se.::
tion 23-A to such a company, this 
should not be taken into considera
tion. 

Shri V. V. Chari: How can they spe
culate?" 

Shri J. J. Ashar: If it is permitted 
in their memorandum of association .. 
they can do speculative as well as 
investment busine.>s. 

Shri Dehejia: Let us understand the
word "speculation". Having under
stood· it, what are. we going to da. with 
it? 



Shri J. J Ashar: The loss is assessed 
and allowed to the assessee by the 
income-tax department. The only 
question is whether it i.s to be taken 
out of the profit of that year. The 
company cannot be expected to have 
that profit in hand and pay the penal
ty in case the minimum or the resi
duary percentage is not distributed as 
dividend. 

Shri V. V. Chari: If a textile mill 
makes a huge profit, it cannot be al
lowed. It may speculate, but from 
the point of view of the income-tax 
department, that speculation cannot be 
taken into consideration in applying 
section 23-A. 

Shri J. J. Ashar: You assess it as a 
lms. 

Shri V. V. Chari: But that does not 
mean that the consequences of section 
23-A should also be abolished. 

Shri J. J. Ashar: By implication you 
say that the money is not in thei!;' 
hands. · 

Shri V. V. Chari: Then, the whole 
purpose of section 23-A is defeated. 

Shri S. P. Jain: When the· money 
is not in its hands, it will be very 
difficult for the company to distribute 
the dividend. 

Shri V. V. Chari: Why assume that 
the speculative loss is so great that 
all the other profit is wiped out? 1f 
the total commercial profits are very 
small, section 23-A will not be appli
ed, but once section 23-A is applied, 
the natural consequences must follow, 
and the fact that there have been 
speculative losses cannot obliterate 
tho;;e consequence.>. 

Shri J. J. Ashar: The question of 
the proportion of the loss does not 
arise. It is a loss in the hands of the 
company which you have assessed. If 
you have not assessed, I have nothing 
to say. 

Shri V. V. Chari: There i,s a very 
big margin now allowed, 50 per cent 
retention. 

177 
Shri J. J. Ashar: My appeal to you 

is this, that it is obvious that the 
department itself has taken a certain 
action, and the result is that the com
pany does not have the money to the 
knowledge and according to the 
assessment of the department. It 
would not be prima facie fair that that 
money which does not exist should 
be still brought into the balance sheet 
and profit and loss account of the 
company for distribution. The capi
tal gains should not be included for 
the purppse of distribution under 
section 2?(a). If you do that, you 
have to allow capital losses also be
cause it cannot naturally be one-sided. 
Capital losses are ignored and capital 
gains are taken into consideration. 

Shri 1\lorarji Desai: We do not give 
any rebate on losses. You cannot set 
off capital gains for one item against 
loss on the other item. 

Shri J. J. Ashar: Capital loss also 
will be assessed in the hands of the 
company. If there is a net capital 
gain or net capital lo.ss by a company, 
we should look at the position. The 
penalty attaches to the company for 
non distribution. 

Shri 1\lorarji Desai: We will see 
what could be done. 

Shri S. P. Jain: There are one or 
two more points. Suppose a com
pany has a branch outside India and 
that branch is not remitting the profit 
to this country. Take for instance, 
Pakistan, Some of the people have 
got industries there and that profit is 
not remitted to India. That , profit 
should not be taken into consideration 
while arriving at the profit figure of 
that company. 

Shri 1\Iorarji Desai: That will be 
when you are not allowed to · bring 
the profit from that place. But when 
you are allowed to bring it here but 
you do no( bring it, then it is your 
fault. 



Shri S. P. Jain: If a company has 
distributed more than what is re
quired under 23 (A) bonus in a parti
cular year and if after two or three 
years ..... . 

Shri Morarji Desai: It will not be 
set off ag;;!nst that one. It is your 
. choice. Who asked you to do so? We 
did not ask you to do so? You do it 
for your own benefit. I am afraid it 
cannot be done. 

Shri S. P. Jain: The profit is some
times higher than what is anticipa
ted. 

Shri Morarji Desai: Even then, keep 
it and do not distribute it. Th1s is 
what happened in most of our com
panies and that is why they are in a 
bad way. They earn profits but do 
not spend on their machinery and now 
they are asking for loans and this 
and that. Why should that happen 
because you received more profits. It 
is not necessary that it should all be 
divided. 

Shri J. J. Ashar: About the depre
ciation reserve it will not perhaps be 
the correct term to use in that sec
tion. 

Shri Morarji Desai: You are refer
ring to sections 104 or 109? I do not 
know why you are harping on this. 
We can go to the next point. 

Shri H. D. Verma: We come to 
clause 139 page 48 of our memo. The 
general notice clause has been dele
ted. I would submit that that clause 
should remain. 

Shri Morarji Desai: No. Why should 
general notice be given? Everybody 
ought to send his return. It is his 
obligation. Why should there be 
notice for this. Is not payment of tax 
an obligatory_ duty on everybody? The 
moment the time comes, they tShould 
send it. Why should anybody want 
notice? If you like we will keep the 
returns saleable at certain places from 
where you can buy. 

Shri H. D. Verma: The main point 
in this is about the time of filing re-

turns before the expiry of four 
months. 

Shri Morarji Desai: We are consi
dering whether we should raise it 
from four months to six months. 

Shri D. D. Varma: Then, the in
terest is chargeable at .six per cent . 

Shri Morarji Desai: It should be a 
made 12 per cent so that there is no 
default; there should be a proper 
deterrent. 

Shri J. J. Ashar: I will now come 
to clause 147 to 153 referred to on 
page 50 of our memorandum. 

Shri Morarji Desai: I hope you will 
grant that this is an improvement on 
the present position. We are trying 
to see what further improvement we 
can make. The Select Committee is 
going to consider it. 

Shri J. J. Ashar: Only one or two 
observations. The four years period, 
8 years period and 16 yea!is period 
and indefinite period for different 
types of offences and things like that , 
that is what I am referrin~ to. Under 
the Companies Act YO!,! are required 
to keep eight years' books for the 
purpose of income tax after the as
sessment. If an assessment is re
opened, old assessment, you will have : 
to keep the account books and also 
the vouchers and sub-vouchers and 

1 
things of that character so that yot! 
may satisfy the income tax officer ' 
that there has been no evasion in a '· 
particular case. Actually the proof 
required will be the sam~> a~ if a new : 
assessment is made. There is no · 
difference in the degree of proof re
quired. That will be a real and 
genuine hardship. Whether it should J 

be for an indefinite period is a serious.· 
question. 

Shri V. V. Chari: There is no inde- : 
finite period, I hope. 

Shri J. J. Ashar: Yes; that is a 
seParate category. You have practi- i. 
cally closed all the assessments up to ~ 
1941. After that also, there has been ·1 

a verv intensive investigation by the r1 

Investigaton Commission and things ; 1 

like that up to .1947. 



Shrl Morarji Desai: As I said, we 
are considering these things. 

Shri J. J. Ashar: In the case of very 
old assessments, if it is to be reopened, 
in order to enable the assessee to 
meet his case, not only notice will 
have to be given to him, but it must 
be a matter which has come to the 
knowledge of the income-tax officer 
and not merely the expression "reason 
to believe". There must be concrete 
and full proof. 

Shri Morarji Desai: We are contem
plating giving a notice to the person 
concerned to explain why it should 
not be reopened. 

Shri J. J. Ashar: He should be heard 
before the Commissioner and not 
merely the ITO. 

Shri Morarji Desai: He can go on 
appeal. I cannot say now what shape 
it will take; we are considering it. 

Shri J. J. Ashar: Then, we suggest 
that reassessment should be compl~
ted in one year after it is reopened 
instead of two years. 

Shri Morarji Desai: If the assessee 
co-operates, it can be completed in one 
year. If he does not co-operate, how 
is it to be done? 

Shri J. J. Ashar: If he is not co
operating to finish it in one year, he 
will not co-operate for two years also. 

Shri Morarji Desai: I think two 
years is a sufficient period. 

Shri J, J. Ashar: Just as the depart
ment can reopen an assessment, the 
assessee r.an say "I have been over
taxed iP! a particular year and · the 
assessment should be reopened for 
my benefit", so that there is some 
kind of !'l'lUt'.lality. 

Then, my colleague raised the 
question of returns not being filed 
with the proper officer. You have 
provided in this clause th_at if .an 
assessment has been made by an 
officer without jurisdiction, it can be 
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reopened by the competent officer later 
on. Please refer to clause 147(1). 

Sbri V. T. Dehejia: It does not 
refer to assessment being made by an 
officer without jurisdiction. 

Shri J. J. Ashar: It refers to 
returns being filed with the wrong 
officer. If he does not proceed with 
the assessment, it is all right. But if 
he proceeds with the assessment, what 
happens? 

Shri Morarji Desai: How can the 
wrong officer do that? 

Shri ·s. .J. Ashar: They have done 
it in so~e cases in Bombay, The 
Jurisdiction was challenged and the 
assessment was made void. 

Shri Morarji Desai: You have done 
it; we have not challenged it. 

Shri V. T. Dehejia: Suppose a firm 
in Bombay files a return in Assam. 
The Assam man proceeds with it be
cause there is an office situated in 
Assam. 

Shri J. J. Ashar: If the firm has got 
an office of business in Assam, the 
Assam officer oon make the assess~ 
ment. 

Shri Amjad Ali: This does not seem 
to be the import of this section. 

Shri V. V. Chari: This clause only 
says that if a person :makes a return 
to a wrong officer or has made no re~ 
turn at all, then section 34 can be 
applied. It does not say that after the 
return is made to the wrong officer 
and an assessment has been :made on 
that, it can be reopened. 

Shri Morarji Desai: Then what 
relevance has this filing with the wrong 
officer? What is the purpose of this 
clause? 

Shri V. V. Chari: .Suppose you are 
to be assessed in Bombay and you have 
not furnished any return to the Bom
bay officer. He does not know about 
it. Five years afterwards, he 
comes to lmow about it and he asks 
you to file a r~turn. You tell hill:.. "I 
have filed the return with the Aus.m 

" 



officer". Suppose the Assam office~ 
has not made any assessment. This 
clause will cover such a case. 

Shri J, J. Ashar: For clarification, 
the words "who has not made any 
assessment" may be added. 

Shri Morarji De~ai: Sup!)ose a man 
living in Delhi files a return in Cal
cutta and says he lives in Calcutta. 
He gets assessed in Calcutta. Why 
should not that be reopened? 

Shri J, J. Asbar: Then it is a ques
tion of fraud. 

Sbri Morarji Desai: Frauds are not 
provable. • In order to escape the pro
per implications, suppose he goes and 
gets assessed in Calcutta. V\Thy should 
it not be reopened? You are trying 
to protect the wrong-doer. Is that the 
function. of the Federation'? 

Shri S. 1~. Jain: No, Sir. We are 
not protecting the wrong-doers. 

Shri 'Morarji Desai: There is no 
reason why such cases should not be 
reopened. 

Shri S. P, Jain: Then, we come to 
clause 179-p:;g.2 56 of the memoran
dum. 

Shri Morarji Desai: This is also 
being considered from the point of 
view of lessening the rigour of it. 

Shri S. P, Jain: If it is a question 
of malafide it is all right. But if it is 
not mala fide, why should the direc
tors and the shareholders be penalised? 

. Shri Morarji Desai: Why should the 
Government lose that tax? There 
can be no question of bonafides in this. 
It must be due to mismanagement. 
Otherwise, this will not happen. The 
company has been earning profits on 
which taxes have to be paid and they 
have not been paid. It means that 
they have deliberately avoided the tax 
and the company goes into liquidation. 
WhY should the directors and major 
shareholders not pay in a private com~ 
pany? 

Shri S. P. Jain: We have recognised 
the identity of a company and we have 
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also recognised the limited liability of 
the shareholders and the directors. 

Shri Morarji Desai: This is also a 
limited liability. 

Shri· S. P, Jain: In the case of the 
directors no limit has been provided 
here. Now there is a tendency to 
appoint technical directors and others. 
If this provision is incorporated then 
those people will not be willing to 
come and help in the affairs of the 
company. Therefore, there will be 
several ill-effects if there is this pro
vision. 

Shri l\lorarji Desai: On the con
trary, it will make the directors apply 
their mind and see that things are 110t 

mismanaged. 

Shri S. P. Jain: Directors do apply 
their mind and discharge their obliga
tions. 

Shri l\lorarji Desai: Then nothing 
will go into liquidat!on. When a com
pany goes into liquidation, it means 
that there is something wrong. 

Shri S. P. Jain: You are perfectly 
right. If there is a question of fraud 
etc., it should be applied. -But genuine 
losses can happen. 

Shri Morarji Desai: But that they 
always recover. They do not go into 
liquidation when there is genuine loss .. 

Shri S. P, Jain: When the capital 
has finished, there is no other option 
but to go into liquidation . 

Shri Morarji Desai: As I have 
already said, we are trying to see how 
the rigour can be lessened. 

Shri S. P, Jain: In the case of the 
directors .... 

Shri Morarji Desai: Tae directors 
are more liable than the shareholders. 
This will be recovered only when no
thing can be recovered from the com
pany. I can also promise you that we 
will collect it in the order of priority 
of the people. We will go to the 
richest man first. 



Shri S. ·P. Jain: ·If the directors or 
Ehareholders have taken some benefit 
·e>ut of the company, then it is justified. 

Shri Morarji Desai: Are not the 
.directors there for receiving benefit? 
Are they remaining their for doing 
their duty only? 

Shri S. P. Jain: The directors are 
~lso shareholders of the company. 

Shri Morarji Desai: The share
.holders are also there for benefit. 

Shri S. P. Jain: The directors may 
be getting dividend out of their shares. 

Shri 1\lorarji Desai: This is not 
going to be given up entirely. That 
much is certain. We are going to 
provide some measure by which we 
.can recover. 

Shri S. P. Jain: Be sympathetic. 

Shri l\lorarjl Desai: We are. 

Shri Narendrabhai Nathwani: Sup
posing the liability of shareholders who 
have got ten per cent of the shares in 
a private limited company is limited, 
will you be satisfied if we make it 
·optional and make them liable actord
ing to the merits of the case? It may 
be that a person who has got ten per 
cent of shares has no voice in the 
management of the company. 

Slui S. P. Jain: Then that poor 
fellow should not be asked to pay. 

Shri Narendrabhai Nathwanl: Sup
posing it is left to the discretion of the 
officer concerned to decide each case 
on its merits, will you be satisfied? 

Shri S. P. Jain: It should not be left 
to his discretion. The question of 
option should not be there. 

Shri 1\lorarji Desai: What is a pri
vate limited company? Why is it 
called limited? Because it is limited 
to a few people who are closely associ
ated with each other. The directors 
are also closely associated. Same is 
the case with the shareholders. Bet
ween them they make a mess and the 
Government is defrauded of its ta:.<. 
Why should an of them not pay? I 
would like to make all of them seve
rally and individually responsible. 

. S.t.ri S. P, Jain: There may be a 
d1fference of opinion. 

Shri C. D. Pande: If the minority 
shareholders of a company-49 pel" 
cent-inform the Company Law Admi
nistration before they are contacted bv 
the Income-tax Department that the 
affairs of the company are not sound 
and they should be absolved from this 
liability, I think that should be done. 

Shri l\'lorarji Desai: How· can we 
provide that here? We can say that 
the majority shareholders will be pay
ing first-tho.3e who own the largest 
number of shares. 

Sht'i Narendrabhai Nathwani: That 
is pro~ided for by making the directors 
liable. The dirEctors are the majority 
shareholders. That liability who want 
to keep. 

Sbri JUorarji Desai: We are consi
dering it. The directors cannot be let 
off. · 

Shri S. P. Jain: As a limit has been 
fixed in the .:ase of the shareholders, 
some limit should also be fixed in the 
case of the directors. 

Shri Morarji Desai: We can receive 
from all directors pro rata, not from 
one. 

Shri C. D. Pandey: You can realise 
from the directors who mismanage the 
affairs. 

Shrl S. P. Jain: There may be a 
difference of opinion betwen particu
lar groups. 

Shri Morarji Desai: If any director 
exposes the misdeeds of his collegues 
we will reward him. Anyway, this 
will have to be considered. 

Lala Karamchand Thapar: Then we 
come to clause 254-page 62 of our 
Memorandum. 

Shri Morarji Desai: We are consi
dering this po.int. 

Shri II. D. Varma: Then I come to 
clause 271 relating to penalties. 'J;'here 
may be some extraneous circum
stances which every income-tax officer 
may not be able to_ appreciate. 



Shri Morar,ji Desai: It is very very 
difficult to make distinction between 
people. Why should they become 
liable for penalty? 

Shri II. D. Varma: There may be 
circumstances which can be explained. 

Sh:-i IUorarji Desai: Then no penalty 
will be levied. Penalty means deli
berate default. Why should there be 
softness about it? Why is the Federa
tion so careful to save the defaulters? 

Shri S. P .• Jain: We are not advocat
ing for the defaulters. That is not 
our intention. 

Shri Morarji Desai: Generally that· 
1s what is happening. Till now I have 
not received one suggestion from the 
chamber to tighten the Income-tax 
Act. 

Shri S. P. Jain: It is already so 
tight that there is nothing further to 
suggest. 

Shri Morarji Desai: Everybody 
wants a concession. Nobody suggests 
that this or that tax may be levied. 

Shri J. J. Ashar: About the jurisdic
tion of income-tax officers in respect 
of abetment or orders issued to a third 
party to produce documents and things 
like that, he has been given power to 
impose fine on a third party who, in 
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his opinion, has intentionally failed to 
supply the document to the income
tax officer. This is a judicial power. 

Shri l\lorarji Desai: We are going 
to consider that provision. 

Shri J. J. Ashar: Then, when any 
professional man has been adjudged 
abettor, since it is a very important 
matter, ..... . 

Shri 1\lorarji Desai: We are going 
to consider it. You leave the profes
sional men alone. They are competent 
to plead for themselves. 

Chairman: On behalf of the Com
mittee I thank you for giving your 
suggestions. 

Shri H. D. Varma: Let · me, on 
behalf of the Federation, thank the 
Committee for giving us an oppor
tunity to present our viewpoint on this 
important Bill. Let me also thank 
the hon. Finance Minister for agree
ing to consider some of our sugges
tions. 

Shri 1\Iorarji Desai: Our considera
tion will be genuine. But that does 
not mean that it can end only as you 
desire. I thank you for being brief 
and to the point. 

(The witnesses then withdrew) 

The Committee then adjourned_ 
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l. INSTITUTE CF CHARTERED ACCOUN

TANTS OF INDIA, NEW DELHI SPOKES

:MEN: 

l. Shri S. N. Desai 
2. Shri S. Ghose 
3. Shri B. R. Malhotra 

(Witnesses were called in and they 
took their Seats) 

· "Chairman: The Memorandum 
·which you have sent has been studied 
and if you like you may elaborate 
any point. ., 

Shri S, N, Desai: Sir, We are very 
grateful to you for g1vmg us this 
.opportunity. We have submitted this 
::Memorandum only on certain impor
tant points. On reconsideration of this 
Memorandum we have found that 
there has been some misunderstanding 
in .the interpretation of certain clauses 
-and at the outset I would like tCl 
mention them so that the time of the 
Committee may not be wasted. We 
would not like to press for them. The 
first is clause 2(22) which deals ·with 
"dividend". Then there is clause 
21.47); then there are clauses 22, 23; 
_and finally there is clause 64. 

Shri Morarji Desai: You go page 
:by page. That will be much better 
:and ·more easy to refer to. 

Shri S. N. Desai: Yes. Page 1, para 
::!-Clause 9: We desire that provisions 
similar to those under Sections 42 and 
43 contained in the Bill should be re
worded and brought in line with the 
UK Act as we feel that with the 
industrialisation Of the country and a 
lot of foreign capital coming ihere and 
the business being developed, it is 
very necessary that the term "business 
connection'' is very clearly defined, so 
that non-residents are made to under
stand what their liabilities are instead 
of keeping them in suspense. 

Shri Morarji Desai: You suggest an 
alternative draft. We will consider 
that. 

Shri Amjad Ali: The Tyagi Com
mittee and all others have gone into 
this question. They have found it 
difficult to define the term ''business 
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connection". Will you please attempt 
to define it and pass it on to us? 

Shri Morarji Desai: You suggest an 
alternative draft and we will give very 
respectful attention to it. 

Shri A. K. Sen: What is the objec
tion to the decided interpretation of 
this expression? 

Shri S. N, Desai: At times it is very 
difficult to decide the cases. 

Shri A. K. Sen: Each case is decided 
on facts. I can tell you nobody will 
be able to give you a definition. You 
are professional men. All of you have 
had wide practice in this field . 

Shri S, Ghose: The Tyagi Com
mittee Report has suggested that this 
term should be taken as connoting 
only 'trading in India'. 

Shri A. K. Sen: What is trading in 
India? T'nere are so many things. 
Each case is decided on its merits. 
That does not solve the difficulty. 
Judicial interpretation on this is fairly 
satisfactory. By defining it, it will 
only create more difficulties. 

Shri l\lorarji Desai: Let them sug
gest a draft. We are trying to do it, 
but it is not so easy. We will consider 
it. 

Shri S, N. Desai: Clause 10(10) 
(Para 4). This clause deals with 
death-cum-retirement gratuity. 

Shri Morarji Desai: We are going · 1 

to consider this very sympathetically. 

Shri S. N. Desai: Para 5, clauses 
11, 12, 13: These provided that in a 
case where even a part of the income 
of a religious trust is utilised for 
benefiting a relative of the settler, 
the whole exemption would be with
drawn. Our suggestion is that such 
trust should be assessed only to the 
extent the benefit is granted to a 
relative. It may happen that the rela
tive is only a clerk in the office of the 
trust. Such an intention of the law 
should be made very clear. 

Shri Morarji Desai: If he s a clerk 
in the office, then he receives his 
salary. He does not receive any grant 
from the trust. 



Shri S. N. Desai: This very thing 
requires clarification. 

Shri 1\lorarji Desai: It is only when 
he receives a donation from the trust 
that he comes in. If he is a clerk, 
then there is no bar for him. 

Shri S. N. Desai: Supposing a trust 
grants a scholarship to a students who 
is a relative of the settler; in an ordi
nary course then student may be a 
bright one, but unfortunately he being 
a relative, would raise a difficulty to 
his receiving the scholarship. 

, ~hri 1\for:nJi Desai_; H i~S n!>! untonu
nate. If he falls in Hn.e with others, 
then he is not both_ered. But if he is 
:given a scholarship as a relative, then 
only it matters. 

Shri V. T. Dehejia: If the relative 
happens to be a brilliant boy and gets 
a scholarship in line with others, that 
is not covered by this clause. 

Shri A. K. Sen: It is quite clear. 

Shri Morarji Desai: We want to 
widen the definition of 'relative' ,for 
this purpose. Sister's son can ·· be 
given a donation; brother's son can be 
given a donation. We don't want 
all that. -Shri Amjad Ali: The term 'relative' 
has been defined in the Companies Act 
which may be adopted fiere. 

Shri Y. T. Dehejia: That is too 
wide. 

Shri 1\lorarji Desai: We will try to 
define it for this purpose only not for 
any other purpose. 

Shri A. K. Sen: Under the existing 
Act, certain categories are already 
defined. 

Shrl S. N. Desai: Clause 18 (Para 
6): It seems to change the basis of 
taxation of interest on securities from 
"receipt basis" to "accrual basis". We 
feel that that wou1d cause a hardship. 
Suppose an assesse does not collect 
interest for a couple of years. 

Shri !\lorarji Desai: Why does he 
not coiiect interest? 
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Shri S. N. Desai: Many times it 
happens that it cannot be collected 
from year to year. 

Shri Morarji Desai: Why not? Is 
it to bring down the rate of taxation? 

Shri S. N. Desai: My objection i.s 
not to its being taxed but to the sa~~ 
being taxed before it is collected. 

Shri Morarji Desai: In a particular 
year if it is not collected that brings 
down the rate of tax. WhY 1JhOill4 I 
allow that? 

Shri A. K. Sen: Are you thinking 
of collection not being possible on 
account Of dispute regarding succes
sion, {)te? 

Shri S. N. :Desai: That happens in 
very rare cases. 

Shri Morarji Desai: We might try 
to make some distinction between 
these two. 

Shri V. V. Chari: Suppose it is not 
collected for two-three years because 
of a dispute regarding ownership or 
succession, and ultimately that dispute 
is resolved. Now lie will receive three 
years' interest in one year which 
means the tax burden will be heavy 
for the whole amount. So, it will be 
in the interest of the assessee himself 
to distribute it in three years. 

Shri A. K. Sen: That means you 
deem it to have been collected in the 
respective year. 

Shri V. V. Chari: That is the inten
tion of this prov1s1on. Suppose he 
receives Rs. 10,000/- in one year, the 
rate of tax will be enhanced, whe!-"eas 
if you spread it out over four years it 
will mean only Rs. 2,500J-. 

Shri Narendrabhai Nathwani: But 
the assessee should be given the 
op'tion to follow whichever system of 
accounting he likes. 

Shri Morarji Desai: It is not very 
fair that a thing should be taxed when 
it is not received. If it is not received 
on account of the assessee's fault, then 
it is a different matter. 



Shri A. K. Sen: Why not you follow 
the ordinary system of accounting 
under which the amount is liable to be 
taxed the moment it is due? Those 
who follow the mercantile system of 
accounting are liable to be taxed the 
moment their income is credited, 
whereas those who follow the cash 
system of accounting are not liable to 
be taxed until they receive the income. 
Shri Nathwani's point is why we 
should tax the income of the man who 
follows the cash system of accounting 
before he receives it. 

Shri Morarji Desai: We will consi
der this. 

Shri S. N. Desai: Clause 32 Para
graph 9. This provides that the loss 
that may be incurred on account of 
the assets sold or discarded within the 
same year will not be treated as 
revenue loss whereas clause 41 (2) 
provides that if there is a profit on 
this account in the same year it will 
be taxed. Both things should be put 
at par. 

Shri V. V. Chari: I will explain that 
point. If you buy a machinery for 
Rs. 2 lakhs in a particular year and 
sell it for Rs. 2 lakhs then the question 
of giving depreciation will not arise. 
If you buy it for Rs. 2 lakhs and sell 
it for Rs. 3 lakhs then there is no 
revenue gain because it is only a 
capital gain. If you buy for Rs. 2 
aakhs and sell it for Rs. 1,80,0001- then 
it is a capital loss ..... . 

Shri S. N. Desai: The postion is 
that if I buy a machinery and use it 
for four months I would be entitled to 
depreciation. Subsequently, when it is 
sold within the same year, at a loss, it 
would be treated as a capital loss. 

Shri A. K. Sen: There may be 
depreciation in the legal sense for four 
months; but it is never apportionable 
to a month •.. 

Shri V. V. Chari: Suppose you buy 
it for Rs. 2 lakhs and get a deprecia
tion ot Rs. 20,000j-. That means 
Rs. 1,80,000 is the written down value. 
Then you sell it, but this Rs. 20,000/
:is taxable. What is the point in giving 
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depreciation and taxing it? Now there 
is neither depreciation nor tax on it. 

Shri S. Ghose: If I sell it for 
Rs. 1,80,000 j- what happens? 

Shri V. V. Chari: Then it is capital 
loss. • 

Shri S. N. Desai: Anyway I am not 
pressing it. 

Clause 36, (Para 10), deals with bad 
debts. Sub-clause 2(i) (a) lays down 
that only such debts which have been 
taken into account in computing the 
income of the assessee are allowable as 
bad debts. We have set out various 
instances where advances made for the 
purpose of business, that though have 
not been incurred for the purpose of 
computing the income, still are 
advances for the purpose of business. 
These also should be taken into 
account as bad debts. 

Shri V. V. Chari: They are to be 
treated as trade advances and are 
admissible as they constitute an 
expenditure incurred on business. 

Sbri A, K. Sen: Is there any subs
tantial difference between the old 
expression and the new one? 

Shri V. V. Chari: This is Law Com
mission's draft. 

Sbri Morarji Desai: That does not 
make it sacrosanct. 

Shri A. K. Sen: Where an existing 
expression has a run without any 
difficulty, I am personally in favour of 
its retention. Is there any impelling 
reason for changing that expression? 
As Mr. Chari knows, this has had a 
very v:ide application. Why change 
it? That expression never created 
any difficulty. 

Sbri Morarji Desai: We will consi
der it. 

Shri S. N. Desai: Then I come t() 
Clause 40 (Para 12) which deals 
with the question of deduction of the 
salary paid to a member of the Hindu 
undivided family who actually worn 
for the business. 



Shri lUorarji Desai: About that also 
we are considering as to what is to be 
done in respect of a member who 
actually manages the business. That 
We are going to consider. But with
out doing anything, nobody should 
get. 

Shri S. N. Desai: That is not our 
case. 

Shri l\lorarji Desai: Not simply 
because he is in charge. Suppose 
there are only securities and interest 
is obtained. What is he doing? 

Shri S. N. Desai: The hardship 
comes only when the person is render
ing service to the business and the 
salary or remuneration paid to him 
is not allowed to be deducted. If the 
work involved consists in collection 
of interest on securities or dividends. 
the question would not arise. 

Shri :M:orarji Desai: They can have 
an internal arrangement by which 
there is a deduction of so much ex
penditure towards this salary, for the 
purpose of Income-tax. That will be 
an internal arrangement. '\Ve are 
trying to see that genuine casd··' are 
provided for. 

Shri A. K. Sen: About clause 37 (2) 
(Para 11) you are not pressing? 

Shri S. N. Desai: No, because the 
Finance Act has already accepted 
that. 

Shri l\torarji Desai: We have 
accepted that, and that will be incor
porated. 

Shri S. N. Desai: Then I come to 
Clause 57 (iii), paragraph 13. Our 
point is that any expenditure that an 
assessee has to incur on account of 
maintaining account books or for 
obtaining a representation of the case 
before the tax authorities should be 
allowed as a deduction. Today cost of 
maintenance of account books is be
ing allowed as deduction in some 
cases. There is no reason why it 
should not be allowed in cases where 
the income is from property or from 
other sources; because, the assessee 
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anyhow has to maintain the account 
books. 

Shl:'i V. V. Chari: You have the six 
per cent collection charges. 

Shri S. Ghose: The main difficulty 
is on account of the wording "exclu
sively laid out for the puvpose of 
making or earning income from other 
sources". That will not allow the 
expenses incurred for keeping ac
counts. So the wording may be 
changed. 

Shri 1\lorarji Desai: Why should we 
pay for all experts? 

Shri S. Ghose: This is a fee for 
keepirig aecounts. 

Shri Morarji Desai: This is govern
ed by the six per cent maintenance. 

.What else is it for? 

Shri S. N. Desai: It is for collecting 
rent; remuneration of the man who 
goes round from door to door to 
collect rents. 

Shri l\lorarji Desai: How is the rent 
collected without maintaining an ac
count? What else is that six per cent 
for? If it is a large property then 
there is a large income, and the six 
per cent will become a lal"ge sum. 

Shri A. K. Sen: That is a proportion 
determined by experience, covering 
all the reasonable expenditure. 

Shri :M:orarji Desai: If you think 
that six per cent is small, then it is 
a different matter. Then it should be 
argued on facts. 

Shl'i S. N. Desai: That is not our 
case. 

Shri A. K. Sen: Even now it is six 
per cent or the actual. And six per 
cent is always better. 

Shri S. N. Desai: Then I come to 
clause 67 (i i), paragraph 15. This 
clause deals with allowances of in
terest paid on borrowed capita). by 
a partner. We have made a sugges
tion that in addition if a partner has 
to employ a person to look after the 



business on his behalf or has to enter 
1nto a sub-partnership, such an ex

. penditure or sharing of profit should 
be allowed as a deduction. 

Shri V, T. Dehejia: How can it be 
give:1 in the case of sub-partners? 

Shri S. N. Desai: Suppose I am 
joining a partnership firm and I am 
procuring money from somebody else. 
I enter into an agreement whereby 
I have to pay interest and share the 
profit which I get from the other firm. 

Shri Morarji Desai: He must have 
some other business. If he has any 
other business it is covered by that. 
He should have a separate business 
esablishment. Otherwise, how is he a 
partner? Wha,t accounts does he keep 
if he receives only this sum? And 
this is the law so far. It has not 
changed. Why give a further advant
age now? 

Shri S. N. Desai: It has been 
changed in so far as it permits in
terest on borrowed capital as a de
duction. Accordingly we thought that 
there are one or two other things 
which we should also point out. 

Shri Morarji Desai: Because you 
are given one advantage, should 
there be another advantage given, and 
the door thrown open? 

Sbri A. K. Sen: Don't press all your 
points! 

Shri Morarji Desai: We might be 
inclined to take away what is given. 

Shri A. K. Sen: Press the good 
points. 

Shri S. N. Desai: Then I come to 
clause 79 which is about the 51 per 
cent capital and the carry-forward of 
loss. Our suggestion is that the bene
fit of the carry-forward of loss should 
be there. 

Shri Morarji Desai: That is being 
considered. 

Shri S. N. Desai: Then I come to 
paragraph 17-clauses 104 to 109. We 
have made · sug~estions that certain 
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deductions should be made in arriv
ing at the distributable income, like 
foreign profits which it is not possible 
to remit from that country. It should 
be kept in abeyance. And about the 
property; the actual expenditure they 
have incurred should be taken into 
account and not what is a notional 
income. In any case, as the Com
panies Act prohibits . . . 

Shri Morarji Desai: Foreign profits 
which are not capable of being re
ceived are not taxed at present. 

Shri S. N. Desai: They are included, 
for the purpose of distribution of di
vidend in the accounts. 

Shri . V. V. Chari: In 
Pakistan ample provision 
made .. 

regard to 
has been 

Shri l\lorarji Desai: For not taking 
it into account. But if they choose not 
to bring it, it should be included. 

Shri S. N. Desai: Income is kept out 
of the country only because of the 
restrictions. 

Shri S. Ghose: When it is brought 
in India it should be included. 

Shri Morarji Desai: If they don't 
bring it voluntarily, it should be in
cluded. Pakistan is provided for am
ply and there has been no complaint 
from anybody about it. 

Shri A. K. Sen: I think Burma also 
is provided for. 

Shri Morarji Desai: It is for Burma. 
Pakistan, etc. 

Shri A. K. Sen: But if he does not 
choose to bring, then that is a diffe
rent thing. 

Shri l\Iorarji Desai: Then it should 
be included. 

Shri S. N. Desai: But where a 
country restricts repatriation of funds, 
it should not be included; it should 
be included only when it is brought 
to India. 



Shri l\lorarji Desai: That has been 
provided. 

Shri S. N. Desai: It is not there 
under the clause. 

Sbri l\lorarji Desai: There has been 
no compla'nt on this score. This came 
to my notice three years a/lO that 
this is what is being done. Then we 
issued orders that it should not be 
done. It is there. Those orders hold 
good. 

Shri S. N. Desai: Another suggestion 
in this behalf is that in any case, as 
the Company Acts prohibits distribu
tion of any dividend out of capital to 
the shareholders, the distribution 
W1der this clause should be restricted 
to the actual surplus that the company 
has disclosed in its accounts unless 
there has been a concealment of in
come or things like that. Under the 
Companies Act dividend cannot be 
paid out of capital. 

Shri A. K. Sen: It is an illegal 
thing. 

Shri S. N. Desai: In this connectio'n, 
if we take the assessee into account, 
who might have earned higer profits 
previously, and from tile past assess
ment, there is an overflow of 
tax liability, with the Tesult that in 
actual practice the actual surplus with 
the company is very much shorter of 
the actual income assessed-to which 
section 23A applies-the company 
would not be able to declare any 
dividends. 

Shri V. V. Chari: There is 50 per 
cent adjustment for all that. 

Shri Morarji Desai: Is there any 
case? If you can give a case, we can 
consider that. So far there is no 
case, but if there is a tangible case 
coming up, we might consider as to 
what the difficulty is. 

Shl"i S. Ghcse: The assessment is 
made on the notional income. In the 
accounts we charge depreciation and 
other expenses with the result that the 
accounts may show a loss of Rs. 20,000 
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but according to the assessed income
it might be a profit of Rs. 20,000J-· 

Shri A. K. Sen: Even for the· 
existing Section 23A? 

Shri S. Ghose: Yes. 

Shri A. K. Sen: Section 23A cannot. 
·be applied merely on a notional in
come. The decisions are quite clear. 
If section 23A is applied on a ootional. 
income, it will be upset immediately. 
Why are you taking up a case which. 
is contrary to the existing law? · 

Shri S. Ghose: When we are having 
a comprehensive law, it is better to .. 
clarify.· 

Shri A. K. Sen: But as the Finance
Minister is saying, is there an actual 
case? I think there is none. If an 
Income-tax Officer actually applies .. 
section 23A on notional income, it 
will be upset immediately. 

Shri Morarji Desai: Better send it. 
if you have a case. 

Shri S. Ghc.se: I have got one. 

Shri l\lorarji Desai: Please send iL 
If a wrong thing is done, we will 
clarify it further and see that it does 
not happen. Please let me know of: 
the case so that we can ask that 
officer for an explanation. Then it. 
will not happen. 

Shri S. N. Desai: Then I take up. 
clause 178 (parag1·aph 18). It pro
vides for the Liquidator to give notice 
to the Income-tax Officer within 30• 
days Of his appointment so that he· 
may settle for the tax liability of the 
company in liquidation. Our sugges
tion is that there should also be a· 
time limit provided for the Income
tax Officer to intimate to the liquida
tor the amount of taxes payable by 
the company, o•herwise the liquida
tion proceedings would drag on for 
a number of months. 

Shri Morar,ii Desai: Until this • is. 
done he cannot disburse anything. 
That is not right. We are going to· 
provide for that. 



Sbri S. N. Desai: Another aspect of 
1his matter is that the provision 
should be brought in line with that 
in the Companies Act because a 
Liquidator is not in a position to 
make any payment to the Income
tax Department· irrespective of the 
provisions under the Companies Act. 

Shri Morarji Desai: He cannot give 
preference to those who are secure. 
That is not the intention. The inten
tion is not to give a higher priority 
by this Act. That is going to be 
considered. 

Shri S. N. Desai: Then clause 179 
(paragraph 19) deals with the liabi
lity of the Directors: 

Shri Morarji Desai: This matter has 
been brought up by all the people. 
something has to be done, but we 

·have to break the rigour of the 
clause, as it is, to some extent. So, 

·we are considering that clause. 

Shri S. N. Desai: We have made a 
suggestion that persons who are ac
tually in control Of the management 
should be made liable. 

Shri Morarji Desai: But the persons 
·actually in management may not be 
in. a position to give anything. Why 
should a Director not pay? Why 
should I leave him out? The only 
.question to consider is whether the 
shareholders should have a liability. 

Shri Amjad Ali: He says that the 
very basis is wrong. 

Shri Morarji Desai: There is no 
wrong basis. But it is going to be 

. considered by the Select Committee. 

Shri S. N. Desai: Then I come to 
· Clame 182 (paragraph 20). It pro
vides for the firm's liability to pay 
tax of a partner if it cannot be re
covered from the partner. It is not 
proper to ask a firm to pay because 
it is not a debt incurred by the firm. 
!f a partner does not pay the tax .... 

Shri Morarji Desai: The firm should 
pay. The tax is levied on the in

. come from the firm. 
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Shri A. K. Sen: This separate 
liability of the partner to pay is for 
the advantage of the firm, otherwise 
it is for the income of the firm. The 
device of registration is made availa
ble to the partners and they are as
sessed -separately. But that is notion
al. It is the income of the firm. 
So if the partner refuses to pay, why 
should the firm not pay? 

Shri S. Ghose: The firm only can 
pay to the extent of the accumula
tions in his account. 

Shri A. K. Sen: This is really an 
advantage given to the partners and 
if they do not choose to pay for the 
liability fixed on them, the partner
ship will have to find the money. 

Shri S. N. Desai: Clause 252(2), 
Paragraph 21. It is regarding the 
Accountant-Member of the Tribunal. 
We feel that a period of ten years 
for a Chartered Accountant to be in 
practice before he can be appointed 
as a Member of the Tribunal, is 
rather long, as compared to >he three 
year period that is provided for the 
Assistant Commissioners. 

Shri Morarji Desai: Assistant 
Commissioner of Income-tax means 
that he has been an Income-tax 
Officer for more than ten years. So, 
practically it is 13 years or more. 

Shri S. N. Desai: But the Assistant 
Commissioner may not be an Ac
countant. 

Shri l\lorarji Desai: He need not be 
an accountant. He becomes an ac
countant the moment he becomes an 
Income-tax Officer. He passes an exa
mination and then gets into it . 

Shri A. K. Sen: By the time a man 
becomes an Assistant Commissioner 
he is fit to hear appeals. 

Shri S. N. Desai: We do not doubt 
that. But on an Income-tax Appel
late Tribunal you do require an Ac
countant-Member. 

Shri Morarji Desai: A Chartered 
Accountant docs not become very 
competent immediately he becomes 



an accountant just as a lawyer does 
not become competent immediately 
he becomes a lawyer. 

Shri A. K. Sen: I think a lawyer 
has also to put in ten years. Ten 
years is not a very long time to pick 
up the work. A Tribunal is the last 
body to find facts. I think this is 
a very healthy thing. 

Shl"i S. Ghose: We only say that it 
should be reduced to seven years. 

Shri 1\lorarji Desai: Why put him 
so early in the Tribunal? 

Shri A. K. Sen: The Tribunal 
must be composed of very responsi
ble and experienced people. 

Shri S. N. Desai: Our other sugges
tion is that those Chartered Account
ants who have been for more than 
ten years in the Department itself 
but who have not become Assistant 
Commissioners should be considered 
entitled to be made Accountant
Members. 

Shri 1\lorarji Desai: They cannot 
be given preference over the n<U\
Accountants. They have the same 
standing, whatever be the degrees 
that they may have. 

Shri A. K. Sr.n: How is it that they 
have not become As<oistant Commis
sioners? I suppose it is just because 
they have not been found as good as 
the others. 

Shri Morarji Desai: 
want to have a ca5te? 
to be in our blood. 

Why do you 
Caste seems 

Shri S. N. Desai: Paras 22 and 23. 
I would like to take clauses 275 and 
288 together. About the penalties 
under the Act, it may be on various 
grounds. On a general criterion, that 
penalty has been left to ..... . 

Shri !\Iorarji Desai: This has 
OJ.ttracted the attention of the Select 
Committee. It is going to be consi
dered very carefully. 

Slari S. N. Desai: As regards the 
ChartP.red Accountants ....... . 
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Shri Morarji Desai: Which should 

be the agency, who should give the 
punishment, what should be the crite
rion for dis_qualification, who should 
decide that, all that is going to be 
considered very carefully. 

Sbri S. N. Desai: One s-mall point 
so far as our Institute is concerned. 
We have got nominated members on 
the Council. One Member has to be 
on the Disciplinary committee. Up 
till now, a C.B.R. Member has been 
on the Committee. 

Shri V. Y. Chari: Not for the last 
6 years. 

Shri ·s. N. Desai: It would be appro
priate if this matter is left to be 
dealt with by the Disciplinary Com
mittee and thereafter it sh{)uld go 
to the High Court. The Government 
can nominate a Member of the C.B.R. 
to be on the Disciplinary Committee 
which power they have got already. 

Shri V. T Dehejia: After the 
conferment of such a power on the 
Lords to punish the Peers. 

Shri Morarji Desai: On that point 
I feel strongly. Not only punishment, 
judgement is to be left to you. Why 
should that be so? Why should a 
person be judged by his own caste? 

Shri S. N. Desai: The real position 
is that even after an enquiry is held 
by th~ Disciplinary Committee, the 
matter has to go to the High Court. 
It is the High Court which decides 
the matter finally and not we. We 
only make an enquiry into the 
matter. 

Shri IUorarji Desai: Why should 
you leave it to the High Court? An 
appeal can go to the High Court We 
are not saying that an appeal should 
not go. Why should we go to the 
High ~urt in every case? 

Shri S. N. Desai: When such a 
matter is taken up, it is bound to go 
to the High Court. 

Shri Morarji Desai: When it goes f~ 
appeal, it is a different matter. When 
it goes in original, it is a different 



matter. It takes more time. If it 
goes in original, then. there will be 
an appeal. It will be twice. 

Shri A. K. Sen: What is suggested 
poo.;;sibly is, if these matters go in 
original to the High Court, it would 
prevent frivolous and malicious com
plaints .being agitated in the ordinary 
courts by any man. It is not a bad 
suggestion to have a Member of the 
C. B. R. in the Committee. 

Shri 1\lorarji Desai: We have 
already one. We nominated Shri 
Nargolwala. We are going to con
sider all tha£ 

Shri S. N. Desai: At the same time, 
this IPOwer should ;not be entrusted 
to the department itself which is an 
interested party being a complainant. 

Shri Morarji Desai: We are going 
to consider all that. Even if the 
power is with the department, if an 
appeal is provided,. there will be no 
difficulty. We have kept our mind 
open. 

Shri S. N. Desai: I have finished 
with my representation. If Members 
want to ask question, I will answer. 

Chairman: Thank you. 

(The witnesses then withdrew). 

II. NATIONAL CHAMBER OF INDUSTRIES 

AND COMMERCE, U.P., AGRA 

Spokesmen:-

1. Shri Nirar.jan Lal Potdar. 

2. Shri Phul Chand Gupta. 

3. Babu Lal Goyal. 

(Witnesses were called in and they 
took their seats.) 

Chairman: With regard to tlw 
r.emorandum that you submitted, i~ 
may be tak~n that it has been read. 
You may concentrate U!JOn the impor
i¥t points th.lt you want to raise in 
the evidence. 

Shri Mcrarji Desai: Yours seems to 
be the longes: representation. 

Shri P. C. Gupta: And the hardest 
worked. It h<JS taken a lot Of time iiDd 
labour. 
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Shri A. K. Sen: How do you know 
what amount of work ot.laers have 
done? -. 

I 

Shri P. C. Gupta: I leave it to the 
Members to d€cide. 

Sbri · Morarji Desai: It is more 
difficult to put the points concisely 
then to spread them out. 

Shri P. C. Gupta: Unfortunately, 
the time. at our disposal-was rather 
short. 

Shri lUorarji Desai: If you could 
produce 70 pages in the short time I 
do not know what would have b;en 
the case if y0u had more time. 

Shri P. C. Gupta: We could have 
shortened the whole thing. 

Shri N. L. Potdar: With your 
permission, I am first taking page .... 

Shri Morarji Desai: You may take 
page. by page &nd concentrate on th·! 
most important things. We have al
ready heard so many people and we 
have said th:.t~ we are going to consi
der certain thmgs. We will tell .}'01! 

when that clause comes, so that lbe 
discussion may be precise. 

Shri .N. L. Potdar: One point that 
we want to place before you is th01t 
there are many p-rovisions in the law 
under which the I.A.C. or C.I.T. giv~; 
approval or determines the questiun3 
referred to him for decision or throug:.. 
the instruction!; of the C.B.R. .At 
times, the Income-Tax officer re!ers 
many .questions to the I.A.C. or C.I.T. 
for determination. I would request 
that in all these! cases, the asseece~ 

must be given a hearing. 

Shri 1\lorarji Desai: I am s•rjiy. 
Where it is nrcessary it will be give.n. 
Not otherwise. It cannot be provid~ti 
in the law. 

Shri N. L. :rotdar: My po:nt is this. 

Shri Morarji Desai: Your point j.;; 
seen. Sometim~. it is very £on.fidel
t'al and privatt>. How ~an it be refer
red to you? 



Shri N. L, Potdar: We only want it 
where there ~s a question of penalty 
and the Income-tax officer recom
mends a pa•·ticular amount. What we 
want to say is that in such a case, th~ 
assessee shoulJ be given a hearing by 
the l.A.C. so that he may know whe
ther the particular penalty is proper 
or not, according to the circumstances 
and the facts cf the case. 

Sbri l\loratji Desai: Has not the ITO 
heard him and given him a chance? 

Shri P. ·C. Gupta: Many times it 
gocs by default, because the ITO 
thinks that tr.~s is a question to be 
decided by the lAC. 

Shri A. K. Sen: So far as penalty 
is concerned, it is appealable. 

Shri V. V. Chari: This particular 
situation has been met by actually 
amending the Act. So far as penalties 
are concerned, the ITO will deal with 
penalties upto n certain limit, the lAC 
of a higher magnitude. Each one of 
them will give the assessee an opportu
nity of bein£S heard before the penalty 
is imposed. In fact, that is the whole 
basis of the new Act. So your prooi .• 
Jem is taken into account. · 

Shri P. C. Gupta: As a matter of 
fact, there are five or six points here 
where the permission of AAC has to 
be taken. Take for example, 23A, 
actions. 

~Jui Morarji Desai: When he asks 
for instructions, the lAC cannot call 
him for heari!'lg. When the ITO is go
ing to dispose of a penalty, it is his 
bu!'iness to hear him, not the lAC. 

Shri P. C. Gupta: But the Jaw 
provides that he can take action only 
with the approval of the lAC. 

Shri l\lorarji Desai: Even then, it 
will go in appeal to the AAC. Let him 
plead there. 

Shri P. £'. Gupta: The difficulty is 
this. When he goes to the Appellate 
&sistant Commissioner, he says, 'You 
are raising points which do not appear 
to bave been considered by the I.T.O .. 

Shrimati 'l'arkeshwari Sinha: The 
ITO will consider those points. 
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Shri P. C. Gupta: The AAC says 
that this action has been approved .by 
an officer of equal rank and he feels 
that his discretion is fettered. 

Shr~ Morarji Desai: That is not so. 
We wlll tell them that. 

Shri V. V. Chari: Kindly see clause 
107. This point is met there. 

Shri 1\lorarji Desai: You take it up 
when that clause comes up and not 
by fits and starts. 

Shri P. C. ~upta: Yes. 

Clause 2 (22)-There are two things 
we wish to submit: If a person has 
been advanced a loan, it is treated aJ 
income from dividend, during the 
year in Which the amount is re
ceived. Firstly, sometimes advances 
are given to poor , employees. I 
have no dispute so far as import
ant shareholders are concerned, but 
it may create hardship if poor 
employees ere given advance and the 
entire amount is treated as income of 
that person during the year in which 
they received the advance. There
fore, my submission is that unless and 
untill the person who has received an 
advance holds a substantial share in 
the company along with relatives, this 
provision should not apply. Other
wise, it will create hardship on the 
poor employees. 

Shri V. \'. Chari: How can advance 
to an employee. be treated as dividentl 
unless he is a shareholder? 

Shri P. C. Gupta: He is a share
holder; he may hold two shares. 

Shri V. V. Chari: This is for a 
private company, and the shorehold•.t3 
will be substantial shareholders. 

Shri P. C. Gupta: Not necessarily. 
Employees are sometimes taken as 
nominal shareholders. 

Shri A. K. Sen: Employeec 35."e 

taken as partners also. 

Shri Morarji Desai: You think 011.ly 
of exceptional cases and then want a·· 
provision to cover that; and then apply 
it to the other cases. 



Shri RadheShyam Ramkumar 
Morarka: Under this definition, of 
control be.ing in the hands of 5 per
sons or less, most of the compani~s 
would become private companies. 

Shri V. V. Chari: They will not give 
big loans to employees. 

Shri Radheshyam Ramkumar 
Morarka: Suppose only small loans are 
given. Take, for example, the Tata 
Iron & Steel company. Under this 
definition, of 5 persons managing the 
affairs, this Tata Company would also 
become a private company. 

Shri V. V. Chari: It is not a private 
company. 

Shri I~adheshyam Ramkumar 
1\lorarka: It is not but I am giviJJ.g 
an example which fits in with your 
definition. Take any other company. 
For example. the India United Mills.· 
5 persons are in the management of 
the company. Still that company has 
got 20,000 shareholders. But accord
ing to this new definition, because 5 
persoons are in management, it would 
be a private company. 

Shri Morarji Desai: That should not 
be. Why should that be so? 

Shri V. V. Chari: If the majority of 
shares is held by less than 6 persons, 
obvicusly it has got all the elements 
of a private company. 

Slll"i Radheshyam Ramkumar 
Morarka: I agree. 

Shri V. V. Chari: If any loan is 
given to one who is not one of these 
five, it shoulrl not be treated as a divi
dend in his hands. 

Shri ltadheshyam Ramkumar 
1\lorarka: That is the point. 

Slni Morarji Desai: We will consi
der that. 

Shri P. C. Gupta: My second sub
miss;on in this conne-ction is this. 
Any dividend paid by the company in 
subsequent years and adjusted towards 
this adyance is excluded from the 
total income. So far so good. B;.1t 
suppose a man getting salary refunds 
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the advance out of his s:~lary, he ge·s 
no rebate on that. 

Shri I;Iol"arjl Desai: Why not? If 
the salary advance had been taxed, 
he is bound to get rebate. He cannot 
be taxed twice on the same part of 
the salary. 

Shri P. C. Gupta: Let me give an 
example. I have taken an advance o! 
Rs. 10,000 from a company. This is 
treated as dividend income. 

Shri l\Iorarji Desai: It won't be, if 
you are a salaried s~ ·vant. If YJU 

have taken Rs. 10,00() f.:r building a 
house or buying a car cr something 
like that, then it is laid down that rt 
will be deducted from your salary 
mol_lth by month on that basis. Then 
that will not be considered. 

Shri P. C. Gupta: I may be a 
salaried person in company A, and I 
take an advance from company B. 

Shri Morarji Desai: Then you are 
not a salaried servant in B. How is it 
to be deducted from salary? The 
question does not arise. 

Shri P. C. Gupta: I have taken an 
advance of Rs. 10,000 which has been 
treated to be my income. Subsequent
ly, I have got another source of income, 
that is, salary. Out of that, I return 
Rs. 5,000 to the company B from which 
I have taken the advance. 

Shri Morarji Desai: That won't be 
given anything. 

Shri V. V. Chari: One is divid~nd. 
and the other is salary. What is the 
connection between the two? 

Shri P. C. Gupta: It is not dividend. 
It has been deemed to be dividend 
under the prov1swns of the law. 
Equity demands that when I refund 
the advance to the company, I should 
be given rebate. 

Shri Morarji Desai: He cannot be 
given exemption in salary. 

Shri P. C. Gupta: When I refund 
the money which has been taxed a:> 
dividend, although it was not a d~vi

dend, then the necesary rebate shou1d 
be allowed to me. 



Shri Narendrabhai Nathwani: You 
E:.re reaping the advantage of the loan 
for that period. 

Shri P. C. Gupta: Yes, I have taken 
the advantage. 

Shri Narendrabhai Nathwani: You 
return that advantage of loan. 

Shri P. C. Gupta: When I return it, 
I must be given rebate. 

My point is this. I am an employee 
of a company and I am receiving 
Rs. 2,000 per month. For the mar
riage of my daughter I take an ad
Yance of Rs. 10,000 from company 
B. This Rs. 10,000 from company B 
is treated to be my income in the year 
in which I take the advance. Subse
quently, in order to regulate the loan 
I take my income from the company ... 

Shri Morarji Desai: He will be 
given a rebate in his dividend and not 
in his salary. If he has received that 
advance from company B where he is 
not a servant but a shareholder, that 
means he has received an advance of 
the dividend that is taxed. In sub
sequent years if he pays it through 
further dividends, it will be given a 
rebate there but it cannot be given a 
rebate in his salary. 

Shri P. C. Gupta: Supposing I had 
a fixed deposit or a treasury Bill 
which I had cashed and I refund the 
loan, should I not be given a rebate? 

Sl:.ri l\lorarji Desai: Why pay that 
way? It cannot be done. This sort 
of strategem could not be provided 
for anybody. It is free for you not 
to take an advance. If you had a 
fixed deposit, take it to the bank. 

Shri P. C. Gupta: The other point 
I want to refer to is about the words 
•acc¥mulated profits'. The definition 
of acclt.mmulated profits as given takes 
into consideration the profit up to the 
date of the advance. How is the in
come-tax officer going to determine 
the profits from the date of closing the 
account or to the date of the advance? 
It will be a leap in the dark. There 
~ppears to be no important reason as 
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to why we must 'make that provision. 
My submissio~:, l.herefore, is that the 
profits from the last date of the pre
ceding year to the date of advance be 
ignored. It would mean that they 
should be confined only to the profits 
accumulated up to the last date of the 
preceding accounting year. We do 
not know the profits of the current 
year and the income-tax officer wj.ll 
have no ground to estimate the same. 

Shri V. V. Chari: In the Jethalal 
case, the Bombay High Court told us 
about this loophole. If an income is 
made actually and it is out of the 
current year's dividend paid, they were 
treating as not accumulated profits. 
In order to get over this position, it was 
done deliberately some years ago. 
This was already there in the Act; it 
was deliberately put there. 

Shri P. C. Gupta: You may consider 
the advantages as well as the disad
vantages. 

Shri V. V. Chari: It was a deliberate 
decision taken by the Government M 
a result of the Bombay High Court 
decision. 

Shri A. K. Sen: I ·remember it 
now. This is put in here because 
everyone was doing .it. 

Shri P. C. Gupta: But the provision 
as it is will create hardship. 

Sbri Morarji Desai: He knows the 
law. He knows what will be the im
plication of his taking that loan. Let 
him take the loan in another way. 

Now, you have taken one-fourth of 
the time in the first page itself. 

Shri P. C. Gupta: I come to clause 
4 and I refer to para 4 of our memo
randum. It provides that 'income tax' 
shall be charged in respect of the total 
income of the "previous year or pre
vious years, as the case may be". 

Shri Morarji Desai: Does this clarify 
the intention? 

Shri V. V. Chari: It is actually done 
at the suggestion of the Law Commis
sion. A man may have several sour
ces of income and he is entitled to 



have different periods for different 
heads of income. 

Shri Morarji Desai: Therefore, it 
should be confined to them. 

Shri V. V. Chari: It is obvious 
that .... 

Shri Morarji Desai: What is so 
obvious to everybody is not so obvious 
many-a-time to the income tax officer 
and therefore, we have got to make it 
clear. 

Shri P. C. Gupta: If the words 
'falling within the same financial year' 
are added, then it will make it clear. 

Shri V. V. Chari: We shall consider 
how we can make it clear. 

Shri P. C. Gupta: Now, I come to 
page 4, clause 8. Here it is provided 
that dividend is deemed to ibe income 
of the previous year in .which it is so 
declared, distributed or paid. It may 
be declared in one year and paid in 
another year. 

Shri V. V. Chari: This is a bit 
complicated. Dividends are of three 
types. The first type is the dividend 
under the ordinary company law. It 
is declared periodically. The second 
type is distribution in kind, not in 
money in the form of shares of other 
companies that had been under liqui
dation or writing down of capital; it 
is not distributed periodically and it 
is not dividend in the company law 
sense. The third type of case had 
just now been referred to you. That 
is also not dividend in the company 
law sense. We want to have a defini
tion which will comprehend these 
three types. If it is ordinary divi
dend, it is declared; if it is dividend 
in kind, it is distributed and if it is 
dvidend given in the form of cash 
but not real dividend in the company 
law sense, it is paid. It is to meet 
these three types of cases that it has 
been put here 'declared, distributed 
or paid'. But this is followed by a 
very significant phrase 'as the case 
may be'. If it is taxed on the basis of 
declared dividend, it cannot be taxed 
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on the paid category next year. So. 
there is absolutely no double taxation. 

Shri P. C. Gupta: I am in respectful 
agreement with what the hon. Mem
ber says. But we have got the un
fortunate experience of the income
tax officer advancing an argument 
that because it is paid, I will tax it 
in the year in which it is paid and 
another officer saying I will tax it 
because it has been declared. 

Shri Morarji Desai: It will be the 
same every year. 

Shri P. C. Gupta: In the case of 
interest on Government securities, we 
had the unfortunate experience of the 
same income being ;taxed in a yea!." 
because it has accrued and in the 
subsequent year it was again sub
jected to tax on the ground that it 
was received. I had to go to the 
Commissioner and he set it right. 

Shri 1\lorarji Desai: How can you 
provide for the idiosyncracies of some 
income tax officers? It can be pro
vided for by bringing it to our notice 
and our punishing them. 

Shri P. C. Gupta: It can be pro
vided that income which has already 
been taxed shall not be taxed again. 

Shri Morarji Desai: I am not pre
pared to have that clause. You may 
say income which has been taxed 
should not be taxed in the same form. 

Shri P. C. Gupta: That is what we 
want. Page 5, clause 11 (i) (a) pro
vides that the income of a charitab1e 
trust derived from property if ac
cumulated in excess of 25 per cent 
of income shall be subject to tax. I 
understand special consideration will 
be given to those cases where the ac
cumulation is for special objects. 

Shri 1\lorarji Desai: That is what 
we are considering. 

Shri P. C. Gupta: Then, a charity 
can derive its income from several 
sources-property, vountary contri
bution, etc. How is the Governme~1t 



goin, to decide what portion of the 
expenditure is out Of income is de
rived from property. 

Shri 1\lorarji Desai: We are going 
to simplify it. AU of them should 
be lumped together. I do not know 
why there should be any distinction. 
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Shri P. C. Gupta: Page 7-clause 
15 (a) subjects to charge income from 
salary due to an employee. Clause 15 
subjects to charge income from salary 
which is paid or allowed to him. 
Sometimes salary is in arrears for a 
number of years. It appears desir
able that there should be a provision 
in the Act itself that in case the ar
rears are received in a particular 
year, the past assessment shall be re
opened and the income will be taxed. 

Shri 1\lorarji Desai: That is what 
is done. 

Shrl P. C. Gupta: Page 8-clause 
16(iv) provides that an assessee shall 
be entitled to the expenditure in
curred by him in the 'maintenanelf of 
a conveyance. Maintenance does not 
necessarily include 'running'. So, it 
should be 'maintenance and running' 
This is necessary because we have to 
deal with vigorous and very ingenious 
people in the income-tax office. 

Shri 1\forarji Desai: They are inge
nious on both sides; the ingenuity of 
the assessee is more than that of the 
income-tax officer. 

Shri P. C. Gupta: I thank you for 
the compliment given to us. 

Shri M:orarji Desai: I do not mean 
it as a compliment. Let me make 
myself clear. So far as running ex
penditure is concerned, it is there con
tinuing. Nobody has been disallowed 
petrol. 

Shri P. C. Gupta: Clause 18(i) 
provides that interest which has be
come due shall be taxed as the income 
of the assessee. Unfortunately the 
Bombay High Court ha·.;; given a 
different meaning to the word 'due'. 
It is regarded almost synonymous 
with 'paid'. 

Shri V. V. Chari: His conclusion is 
acceptable, viz., that no interest which 
has been taxed once shall be inc I uded 
in the total income of the assessee 
for a subsequent year. 

Shri P. C. Gupta: Page 9-clause 22 
deals with income from house pro
perty. If a businessman takes a pro
perty on rent, the law pxovides that 
he will !be allowed repairs on those 
business premises only if he has 
undertaken to bear the cost of repairs 
thereto. As a matter of fact, no land
lord will agree to it, because he will 
lose one-sixth of the income. 

Shri Morarji Desai: Are you refer
ring to two partners or owners· of a 
house? 

Shri P. C. Gupta: I am referring to 
a case where A and B are two part
ners and helf and half owners. 

Shri Morarji Desai: That 'is being 
considered. 

Shri P. C. Gupta: Page 10-clause 
29 says that the income shall be com
puted in the manner specified in 
sections 30 to 43. But sections 30 to 
43 merely lay down the allowance; 
they do not lay down the manner. 

Shri V. V. Chari: The draftsman 
will take care of it. 

Shri Morarji Desai: Draftsman also 
have their own peculiarities. We 
pass it ultimately. We can say "in 
accordance with the provisions laid 
down in sections 30 to 43''. 

Shri P. C. Gupta: Clause 30(a) (i). 
If a businessman takes on rent a 
certain building, he is not allowed any 
expenditure on repairs unless he has 
undertaken to bear cost of the re
pairs. In actual practice, a part of 
the expenses are borne by the land
lord, but a major portion is borne by 
the tenant. 

Shri Morarji Desai: I should not be 
asked to give them rebate on that 
ground. 

Shri P. C. Gupta: The, in clause 
30 (a) CiD, page 12. the word 'current' 
has been used. Today, the word 



"current" has been interpretted by 
different High Courts in different 
ways. My submission is, let the Gov
ernment remove this confusion either 
by changing this word or by clarify
ing their intention. 

Shri V. V, Chari: "Current" is an 
expression well understood both in 
accountancy and in the legal world. 

Shri P. C. Gupta: But unfortun
ately, there has been a wide difference 
of opinion between the Punjab High 
Court and the Allahabad High Court 
on this very word "current". The 
Allahabad High Court says that the 
word "current" is synonymous with 
"pe~", while the Punjab High Court 
says that "current" means 'incurred 
during the current year and in any 
case do not mean petty". 

Sbri l\'lorarji Desai: "Current" will 
only mean the expenditure incurred 
for maintaining the building properly 
throughout the year. 

Shri N. L. Potdar: The intention 
should be clarified. 

Shri Morarji Desai: How is it to be 
clarified. I do not think we can find 
a better word than "current". "Cur
rent" does nat mean "petty". 

Si:lri P. C. Gupta: Current repairs 
are •required in order to keep the 
building in its present working con
dition, that is what one court has said. 

Shri Morarji Desai: A large expen
diture may also be necessary to keep 
it in i·ts present working condition. 

Slui P. C. Gupta: As I said, there 
has been a lot of confusion and dif
ference of opinion on the interpreta
tion of this word by the different 
High Courts. 

Shri Morarji Desai: "Current" is a 
very well understood term; I do not 
think it requires to be changed. 

Shri Narendrabhai Nathwani: Can 
you give us 'the reference of those de
cisions? 
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Shri P. C. Gupta: I have not got 
them here; I will send you that in
formation. 

Shri Ainjad Ali: Are you sure of 
the law; whether .it is Tenancy Law 
or some other law? 

Shri P. C. Gupta: It is the Income
tax Law itself. 

Then I go to page 14-clause 32 
(iii). The differnece between the 
written down value of a depreciable 
asset and its sale price is dealt with 
there. If the sale price is more than 
the written down value then the pro
fits are to be taxed whether the busi
ness continues or has ended, while if 
there is a loss then the loss is to be 
allowed only if the business is carried 
on in the previous year. My 
submission is that both must be treat
ed on the same basis. 

Shri Morarji Desai: There is only 

capital gains tax, there is no capital 
loss reduction. 

Shri P. C. Gupta: I have no objec
tion if it is taxed as capital gains tax. 

Shri Morarji Desai: That is how it 
will be taxed. 

Shri P. C. Gupta: They have pro
vided it as business profit, not as 
capital profit. I have no dispute if 
it is taxed as capital gains tax. 

Shri V. V. Chari: Anything above 
the cost will be capital gains, not re
venue gain. 

Shri P. C. Gupta: At present it is 
taxed under section 10 as business 
profit. 

Shri V. V. Chari: The difference 
between written down value and cost 
is revenue, and above cost it is always 
capital gains. 

Shri P. C. Gupta: Page 18 of our 
Memorandum-clause 36(1). It pro
vides for the deduction of a debtor 
part thereof which is established to 
have become a bad debt in the pre
vious year. The use of the word"esta
blished" will bring in a very great 



d:tliculty. It may be very difficult to 
establish that a debt has become bad 
althoguh we may .be able to satisfy 
the Income tax Officer, that. it is so. 

Shri 1\lorarji Desai: That is the 
mearJng of "established". "Esta
blished" means "proved", and proved 
to the satisfaction of the Income-tax 
Offictr, or established to the satisfac
tion of the income-tax officer. 

Shri P. C. Gupta: My only submis
sion is that this word may be replaced 
and it may be said: "to the satisfac
tion of the Income-tax Officer has 
become". "Established'' imports a 
conviction greater than what can 
ordinarily be submitted in the normal 
coun.e. 

Shri 1\lorarji Desai: We might say: 
"which in the opinion of the Income
tax Officer is proved". That will 
make it still worse for you. 

Shri V. V. Chari: The word "esta
blisht·d" is better than the word ''pro
ved''. '.·· 

Shri P. C. Gupta: Page 19-clause 
37. This makes a general provision. 
We have introduced the word "neces
sarily''. It is to be allowed only if 
the expenditure is wholly and neces
sarily. 

Sbri Morarji Desai: This is going 
to be considered _very carefully. 

Shri P. C. Gupta: Whether the 
word "necessarily" should be there or 
not? 

Shri 1\Iorarji Desai: Whether it 
should be there or it should be re
placed by some other word to see that 
the Income-tax Officer does not be
come the boss of the management. 

Shri P. C. Gupta: That is all we 
want. 

Thm take page 21-clause 37 (2). 
This provides that no entertainment 
e~pt·nditure will be allowed in any 
case (except that of a company). 

Sllli 1\lorarji Desai: That has been 
changed. The Finance Act has pro
vided that, and that will be provided. 
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Shri P. C. Gupta: Page 21-clause 
40 (a) (ii). 

Shri V. V. Chari: That is also being 
considered. 

Shri P. C. Gupta: Then I come to 
page 24, section 43 (1). It is suggest
ed that it should be made compulsory 
for an I.A.C. to give an opportunity 
of hearing the asses.3ec before accord
ing his sanction. We have already 
discussed it. 

Then I come to page 26, clause 54, 
which ·relates to certain concessions in 
the paY.ment of tax on capital gains on 
buildings. 

Shri V. V. Chari: That is also being 
considered. There may be a case 
where a person constructs a building 
instead of purchasing it. 

Shri P. C. Gupta: Clause 55(1) 
(b) (i) uses the words "cost of any 
improvements". "Improvements" do 
not necessarily include additions and 
alterations. I think they should also 
go towards the capital cost. 

Shri V. V. Chari: Certainly, repairs 
cannot be added to the capital. 

Shri P. C. Gupta: I am not refer
ring to repairs. There may be sub
stantial improvements. 

Shri 1\'lorarji Desai: How can 
"substantial improvements" be defin
ed? 

Shri P. C. Gupta: You can say 
"additions and alterations". 

Shri Morarji Desai: If we say 
"additions and alterations", it will 
include all sorts of things. 

Shri V. V. Chari: We have stated 
"all expenditure of a capital nature 
incurred in making any additions or 
alterations". 

Shri P. C. Gupta: We say that 
"improvements and repairs" should be 
included. At least "improvements" 
should be included. 

Shri V. T. Dehejia: Can there be an 
improv~;nent without addition or 
alteration? 



Shri P. C. Gupta: Suppose there is 
a boundary wall in a bad condition. I 
renovate the wall. It is neither addi
tion- nor alteration. 

Shri Morarji Desai: But it is not 
an improvement either. 

Shri P. C. Gupta: Then I come to 
clause 67 (3). This clause provides 
specifically that except interest pay
able by a partner in respect of the 
capital raised by him, no other deduc
tion shall be allowed in respect of the 
said share. In order to safeguard her 
interests, a purdah nashin lady may 
employ a gentleman to look into the 
matters of a firm in which she is a 
partner. It would obviously be unfair 
not ,to allow the salary of such a 
servant from the share to which the 
lady may be entitled. Here she is 
working through an agent. 

Shri Morarji Desai: We want to 
remove purdah. 

Shri P. C. Gupta: There will be 
hardship to such people. 

Shri Morarji Desai: There is no 
hardship. Let purdah go. 

Shri · P. C. Gupta: Clause 77(1) 
provides that the loss of an unregis
tered firm can be set off only against 
the profits of that firm. The income
tax officer can very easily put the 
assessee to a disadvantage by regis
tering him in the subsequent year so 
that that fum may not be able to set 
off its losses against tli.e profits of a 
subsequent year. In case the income
tax officer wants to apply section 
23B .... 

Shri V. V, Chari: What you want is 
already existing in practice. There is 
a circular on this subject. If you want 
that to be clarified in the Act, it could 
be done. 

Shri Morarji Desai: It should be 
clarified. 

Shrl Amjad AU: You have said 
"an I.T.O. can easily cheat the 
asses.see" and "This almost amounts to 
dishonesty and has no justification in 

200 

morals". Instead of using such lan
guage, you could have explained it 
in a different way, 

Shri 1'. C. Gupta: I am sorry. 

Shri Morarji Desai: You should not 
have used such words. How could 
you say that? you slap a person ~nd 
then say "I did not mean any injury". 
This is the famous English example of 
excusing every fault by saying 
"Sorry", 

Shri P. C. Gupta: Clause 80 pro
vides that no loss shall be carried for
ward and set off unless it has been 
determined in pursuance of a return 
filed. No loss can be allowed unless it 
is determined by the income-tax 
officer. 

Shri Morarji Desai: Naturally. 
How can it be allowed? You may 
claim any loss. Unless it is determin
ed bY the income-tax officer, it cannot 
be allowed. 

Shri P. C. Gupta: We have heard 
I. T. O.s say that they are income-tax 
officers and not loss fixing officers. 

Shri N. L. Potdar: The income-tax 
officer shall permit the loss if the re
turn has been field. 

Shri V. V. Chari: What you want 
is already there in clause 143. 

Shri Amjad Ali: On page 32 YOJ.!
say: 

"Donations made to Aligarh 
Muslim University or Banaras 
Hindu University may very well 
be disallowed because these insti
tutions are expressed to be for the 
benefit of a particular religious 
Community." 

You are possibly misinformed. They 
admit students belonging to all comm
unities. 

Shri N. L. Potdar: Their memoran
dum and articles provide that they 
will be chiefly for the eduction of -
students of that community, So we 
say that even though there is a provi
sion in the articles or memorandum of 



association that it will be chiefly for 
the benefit of a particular religious 
community, other communities will 
also get the benefit. 

Shri Morarji Desai: We do not want 
any particular community to benefit 
by this. 

Shri N. L. Potodar: What we want 
is that the words 'religious community' 
should be deleted. 

Shri 1\lorarji Desai: If it is provided 
for a particular religious community, 
it will not be allowed. On the con
trary, if you remove these words, it 
will be allowed. 

Shri P. C. Gupta: Suppose, there 
is an educational institution which is 
primarily for the benefits of the 
Hindus. 

Shri 1\lorarji Desai: Then it will not 
be allowed. 

Shri P. C. Gupta: Hindus is such a 
big class. 

I ' Shri Morarji Desai: It is a religious 
community. So, you want the Hindu 
religious community to be allowed 
exemption? No, not at all. 

Shri Amjad Ali: Will he please 
please withdraw these remarks, name
ly, that these universities are catering 
only to a particular religion? 

Shri 1\lorarji Desai: That is wrong. 

Shri Amjad Ali: He should with
draw that. 

Shri 1\lorarji Desai: We have 
corrected them. No word is to be 
withdrawn from here. That has been 
noted here. 

Shri Radheshyam Ramkumar 
1\Iorarka: They have been employ
ing that type of language. First they 
said, "an ITO can easily cheat the 
assessee". Then on page 34 they say 
that their (i.e. the officers) opm1ons 
are "based only upon the noting of 
the interested ITOs and ignorant, 
narrow-minded and inefficient inspec
tors". All these things they say here. 
I find that their languages has been 
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very unrestrained. An Association 
like this, when it is represented by 
profe3sional educated people must. 
pave some retraint in the language 
they use. 

Shri Narendrabhai Nathwani: It is 
a general statement. They are not 
saying that in some cases only it is so. 

Shri Radheshyam Ramkumar-
Morarka: There are good and bad 
officers everywhere just as there are 
good and bad businessmen every
whe!'-'e. 

ShJ;i 1\lorarji Desai: This is going t() 
have its reaction on the ITOs. Why 
do you write things like that? This 
can be said against you, against me, 
against everybody. Why do you want 
to abuse people? You have been com
pletely unrestrained in your language. 

Shri P. C. Gupta: My only submis
sion is that that circular should be 
made available. 

Shri 1\lorarj Desai: But why do you 
write things like this? 

Shri Radheshyam Ramkumar 
Morarka: All this is in bold letters. 

Shri Morarji Desai: That is why 
this Sankrit subhasitam was said in 
India: 

v:r~ i <:r<Tr ~ ;r'=i:ifr GTFT<nur+f lf< ..:) "\ ' 

~T 6"~f ~ Sl'~~~f:r ~~ Sl'i!TUT"! 

That was what was said originally by 
us. As we use the words, we give the 
measure of our family. The measure
ment Of our culture is the language 
that we use. 

Shri Amjad Ali: Shri Phul Chand 
Gupta of Dayal Bagh, Agra, is 
responsible for making this draft. He 
might possibly say that. 

Shri V. V. Chari: He is that gentle
man. 

Shri Morarji Desai: Is this the 
teaching of Dayal Bagh? 

Shri P. C. Gupta: This is as a result 
~f the meeting of the Association. But 



if I have used these words inadver
tently or in my displaced zeal, I am 
sorry for it. 

Shri · V. T. Dehejia: With your 
-opinions you would like to provide 
that the Act should not be administer
ed by any officer. 

Shri P. C. Gupta: My only submis
sion is that the officers who give the 
final decision or directloil' should give 
an opportunity to the other side also. 

Shri V. T. Dehejia: But, according 
to you, people who decide do not know 
anything and do not read anything. 
You say that people. who write do 
not read or know anything. They 
They have no sense. 

Shri M&rarji . Desai: Let us not 
pursue it. 

Shri P. C. Gupta: Clause 131. No 
time limit is provided for the reten
tion of the books. I would request 
you to consider whether it will be 
desirable. After all, the retention of 
books causes very great inconvenience. 

Shri 1\lorarji Desai: How can any 
time limit be fixed when they are 
required for a certain time? 

Shri P. C. Gupta: You may provide 
six months or one year for that. 

Shri N. L. Potdar: Instead of retain
ing them, they may be recalled when
ever required. 

Shri Morarji Desai: I think :!iO'me 
time limit should be fixed. 

Sbri V. V. C'hari: We may say 'till 
the case is !!ettled'. 

Shri l\'lorarji Desai: The case may 
not be settled, say, for six years. What 
is to happen to the business? 

Shri V. V. Chari: They are old 
books, not new books. 

Sbri l\'lorarji Desai: But even old 
books may be required for some pur
pose. Why can you not take copies? 

Shri V. V. Chari: They may be 
<:ertified. 

202 

Shri Morarji Desai: That is what 
should be done. Take the ccpies at 
their cost. The books can be re~urn
ed. 

Shri B. L. Goyal: That will do. 

Shri V. T. Dehejia: Actually in the 
Sales Tax Act we have provided that 
the businessmen should hike copies. 

S:ui P. C. Gupta: Clause 139. This 
clause permits the filing of a return 
in the case Of a loss only upto, say, 
30th June. The time may be extend
ed by the Income-tax Officer. 

Shri Morarji Desai: Let all the 
munims go on leave and let the 
managing agents go to a foreign 
country, yet the return must be filed 
in time. If you are not able to do 
that, you must be penalised. 

Shri P. C. Gupta: The income-tax
Officer may grant the extension. 

Shri Morarji Desai: No. 

Shri P. C. Gupta: Not even in the 
case of a reasonable cause? 

Shri Morarji Desai: No. When the 
time is fixed it must be filed within 
that time. 

Shri P. C. Gupta: Clause 147. It 
provides that if the return is not filed 
with the Income-tax Officer having 
juri~diction over him, the assessee 
exposes himself to certain conse
quences. It is very often very difficult 
for the assessee to know as to who is 
the officer having jurisdiction over 
him. 

Shri Morarji Desai: Why? 

Shri P. C. Gupta: There are six 
officers in Agra itself. 

Shri Morarji Desai: But they have 
all given their jurisdiction. You know 
whose jurisdiction it is. lf you do not 
know even this or cannot find it out, 
it is your fault. 

Shri N. L. Potdar: Most of the 
assessees who file their returns with
out a legal adviser y.rill be put to a 
very great difficulty. 



Shri 1.\lorarji Desai: A:n.yway, we 
are going to provide that it may be 
field with any Income-tax Officer. That 
would not invalidate the return. 
Wherever it is filed, the return will 
be sent to the proper officer. 

Shri N. L. Potdar: That is all right. 

Sbri P. C. Gupta: Sectioa 152(2). It 
provides that proceedings for reopen• 
ing of an assessment shall be dropped 
if it is found that the assessee has 
been assessed on a sum not lower 
than that on which he is rightly tax
able. My submission is: why should 
I be deprived of my opportunity if I 
have filed an appeal. 

Shri V. V. Chari: No change bas 
been made in the Bill. It is a very 
old position. 

Shri P. C. Gupta: Now that we are 
amending it, we may see all the points. 

Shri ~lorarji Desai: We may cer
tainly give the benefit to the person 
who does not go in for an appeal, not 
the person who goes in for 4tipeal. 
How can he have both the benefits. 
You want to challenge the decision 
and you want to be given the benefit 
of that decision. How can this be 
provided? 

Shri P. C. Gupta: Sometimes, I may 
go in for an appeal on one point, say, 
in~ome. 

Shri l\lorarji Desai: Who wants to 
prevent you from going in for an 
r,ppeal. 

Shri P. C. Gupta: My income might 
have been over-assessed. 

Shri 1\lorarji Desai: You 
claim the other benefit. 

cannot 

Shri P. C. Gupta: Paga 47, Section 
185(l)(b): There should be a provi
sion in the Bill for granting a hearing 
to the a:;.;e.>.see for submitting his case 
before refusing the registration. 

Shri V. V. Chari: Sufficient oppor
tunity is given to the assessee, of dis
cussing with him and hearing him and 
then only the ITO passes an order. 
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Shri P. C. Gupta: I want to be sure 
of that. 

Shri l\lorarji Desai: Natural justice 
is always there. It has got to be 
done. 

Shri Amjad Ali: He \•.;ants a statu
tory obligation. 

Shri V. V. Chari: It is not refused 
in a routine way. You are making a
very serious charge that whenever 
there is a wrong assessment, registra
tion is refused. That is not Cl)rrect. 

S}Jri P. C. Gupta: It that is not cor
rect,. then it may be provided for in 
the Bill. 

Shri V. V. Chari: The assessee is to 
be heard. It is a very serious charge 
that you are making. 

Shri P. C. Gupta: If there is an ex
parte assessment, then the registra
tion is always refused. 

Shri Amjad Ali: Can you give any 
instance. 

Shri P. C. Gupta: That is &lways 
done in almost all the cases. 

Shri V. V. Chari: You are entitled 
to 14 days' notice. 

Shri P. C. Gupta: That is about 
cancellation of registration already 
made. I am talking of refusal of 
registraton ab initio. If there is any 
mala fide intention, then the registra
tion must be refused. But it should 
not be refused merely because I de
faulted in filing the return. 

Shri l\IOI'arji D~ai: Non-filing of 
returns is not a small default. · It is 
a major default. 

Shri P. C. Gupta: It happens L'l 
spite of the best intentions. Section 
186: It provides for the cancellation 
of registration after it has been 
made. A:n.d no time limit has been 
provided for the cancellation. 

Shri V. V. Chari: That we will do. 

Shri P. C. Gupta: Section 215. · It 
provide.5 for payment of interest in 
case advance tax paid on the ba.sis of 
estimate by the assesste falls short of 



75 per cent. Sir, the tax is not always 
proportionate to the income. As the 
income rises, the tax jumps up. I may -
have made a default of Rs. 2000 in 
assessing my income and yet the tax 
may have increased very considerably. 

Shri V. V. Chari: The tax is raised 
on the previous year's income. 

Shri P. C. Gupta: I am concerned 
with the year which is under conside
ration. I may file a return of, say, 
Rs. 10,000. On Rs. 10,000, the tax 
may be Rs. 500. Suppose the Income
Tax Officer raises it to Rs. 12,000. 
Then, there is the 20 per cent increase 
in the income, but the tax may go up 
by 50 per cent. I should be penalised 
only to the extent of increase in my 
income. 

Shri Morarji Desai: That may be 
.considered. 

Shri V. V. Chari: That is of general 
nature. Suppose you are asked to pay 
. a tax on the basis of the last computed 
assessment. You file an estimate of 
your income which is much less, say, 
Rs. 1 lakh. Actually, you yourself at 
the proper time showed an income of 
Rs. 2 lakhs. According to you, your in
come is Rs. 2 lakhs. Obviously, it is 
a wrong estimate. 

Shri P. C. Gupta: I agree to it if I 
have shown that income. But it is 
.the income computed by the Income
Tax Officer. 

Shri V. V. Chari: It may have been 
estimated on the basis of your own 
books or on the basis of your own dec
-laration. 

Shri P. C. Gupta: My submission is 
that it should be based on the income, 
not on the tax. 

Shri V. V. Chari: But the conse
-quence of showing the lesser income 
.is the payment of lesser tax. 

Shri P. C. Gupta: The tax is not 
proportionate to the income. 

S.tri V. V. Chari: That is the struc
ture of our taxation system. It is a 
prllgressive tax system; not the pro
-:portional tax system. 
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Shri P. C. Gupta: I am being pena
lised on the basis of progressive tax 
system. Income should be taken into 
consideration, not the tax. . 

Chairman: It is under-estimate by 
the assessee, not by the Income-Tax 
Officer. 

Shri N. 1 •. Potdar: The question is 
like this. The Income-Tax Officer 
sends a form filled up on the basis of 
the last assessment, saying that you 
have to pay so much as an advance 
tax. Supposing I find that my income 
is less. I file an estimate of a lesser 
income than the last year's assessment. 
If my estimate of income falls short by 
25 per cent of the assessed income by 
the ITO then I am not penalised. But 
if it is still less, then I am penalised ... 

Shri V. V. Chari: If it falls below 
25 per cent, at what rate it should be 
taxed; naturally at the rate applicable 
to income . 

Shri N. L. Potdar: There is a lot of 
difference between the proportion of 
the income and the proportion of the 
tax. 

Shri Morarji Desai: The income is 
computed less by the assessee delibe
rately in order to pay less tax. 

Shri N. L. Potdar: For that he will 
be penalised. All that we say is that 
the penalty should be in proportion to 
the income that is shown. The In
come-tax Officer may have found many 
items which he may disallow. In 
accordance with that assessment my 
tax liability may be very much in
creased .... 

Shri Morarji Desai: You are repeat
ing the same thing. By repetition you 
do not make your case stronger. It is 
for the Select Committee to consider . 

Shri P. C. Gupta: Clause 220: The 
assessee gets interest on refund only 
if the refund is not paid within six 
months whereas if the assessee ~s 
not pay tax within 35 days then in
terest begins to run against him. I 
think both should be put on e. par. 
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Shri Morarji Desai: I think there ;t1 • ~ Shri P. C. Gupta: That will take a 
should be the same ,Period in both 1b lot of time. 
cas~s. It must be accepted. ..:l. 

Shri Amjad Ali: Provided timely 
application is made. 

Shri Morarji Desai: They should 
re~und it without any application con
sequent to the order passed. I have 
been very much worried about this. 
\Vhereas Government recover imme
diately by duress, they do not pay 
whatever they have got to pay .... 

Shri P. C. Gupta: I have another 
submission to make. In case of dis
puted amount sometimes we are made 
to pay the tax in spite of our protests. 
Subsequently as a result of our appeal 
if some amount is to be paid back to 
us, that amount should carry some 
rate of interest so that this arrange
ment is a safeguard against the arbi
trary exercise of powers which are 
vested in the Income-tax Officer. 

Shri Morarji Desai: That, I think 
is reasonable. We must consider '<his. 

Shri Subbiah Ambalam: Suppose 
there is only a marginal difference bet
ween the two amounts. 

Shri Morarji Desai: We can say 
provided it is more than 10 oer cent 
15 per cent or 20 per cent. -We ca~ 
decide that. That will be a healthy 
check on the arbitrary use of assess
ment. We will consider this. Do not 
take it as granted. 

Shri P. C. Gupta: That assurance 
will satisfy us. 

Clause 224 provides that the Tax 
R£'covery Officer shall not entertain 
any objection to the certificate on any 
ground. Supposing there is an error. 
Supposing instead of 2,000, it is put 
down as 20,000/-. Can't I raise even 
that objection? 

~hri V. T. Dehejia: Not with the 
Tax Recovery Officer. 

Sh.ri 1\lorarji Det>ai: You should ~o 
to ~he Income-tax Officer. 

Shri Murarji Desai: That is not 
possible. 

Shri N. L. Potdar: We have given 
to the. Tax Recovery Officer powers of 
attachement, powers of sale, powers 
of arrest and powers of appointment 
of a receiver. I am actually deprived 
of all my assets, my own person is be
ing arrested .... 

Shr~ Morarji Desai: If your person 
is arrested it is a liability to the Gov
ernment. Why do you want to remain 
in arrears? 

Shri N. L. Potdar: Even the worst 
offender should get justice. 

Shri Morarji Desai: What is injus
tice here? 

S"h··; N. '·· P')tdar: All these steps 
. are being provided to be taken !imul
taneously, not one after the other. 

Shri Morarji Desai: That is only in 
order that no step is taken. This is 
only to ensure that the assessee will 
pay it. 

Shri N. L. Potdar: You are 100 per 
cent correct provided the busines-5 
people have always got money at 
their disposal. The difficulty is tMt 
they do not have it always. 

Shri Morarji Desai: When you have 
to pay to a Surgeon for an opera
tion, you have no difficulty for 
money .. 

Shri N. L. Potdar: If we have •• 
difficulty for money we would have 
made tons of money. 

Shri Morarji Desai: A salaried ser
vant pays the tax in advance. Be
fore he receives his salary it is 
deducted. If the businessman rl~ 
the same thing there will be no diffi.., 
culties; becau-ae, on losses he does not . 
pay tax, only on profits he pays tax. 
TherefQTe, when he make41 profit~!! let 



l'dm set aside the tax. Then he will 
not suffer. 

Shri P. C. Gupta: Then I come to 
page 63 Of our memorandum, clause 
271. 

Shri Radheshyam Ramkumar 
1\lorarka: Before the witness proceeds 
further, I wish to refer to what they 
have said on page 60 of their memo
randum. It is a reflection on the 
members of the tribunal. They say 
that "briefless advocates" should not 
be appointed. According to them ad
vocates getting below Rs. 18,000 a 
year should be considered as briefless. 

Shri P. C. Gupta: The respectability 
is measured by the practice and ex
perience of the person. 

Shri Morarji Desai: Is money a 
criterion· for respectability? What is 
the use of saying this? A man may 
be very brilliant and not have any 
practice. That is als'> possible. 

Shri Narendrabhai Nathwani: And 
there is a sweeping charge made 
against Appellate Assistant Commis
.:ioners. They say that an Appellate 
Assistant Commissioner "cannot bring 
to bear upon a case an impartia. 
mind." This is also on page 60. 

Shri Morarji Desai: You say that 
"The appellate assistant commissioner 
is merely a senior officer of the De
partment, to review the working of 
the I. T. 0., and rightly and natural
ly he is concerned with the depart
ment's point of view, he being a 
Department's man". 

Do you mean to say that your tax 
work should be done by somebody 
c.utside the Department? · 

Shri P. C. Gupta: It has to be read 
in the context. 

Shri Morarji Desai: And they you 
flay, "He receives U1e instructions 
from the C. B. R." 

Shri V. V. Chari: Absolutely false. 

Shri P. C. Gupta: C.B.R. supplies 
them with· copies of their circulars 
centainina: instructions. 
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Shri Morarji Desai: The circulars. 
are geueral instructions, not about 
any particular assessee. They are 
bound to issue circulars. Do you 
mean to ·.::;ay that the Department is 
sitting here only as an ornament? 
These are all execu~ive thing5, they 
are not judicial things. 

Shri Narendrabhai Nathwani: They 
say. "and in spite of declarations to 
the contrary, he cannot bring to bear 
upon a case an impartial mind"'. 

Shri Morarji Desai: And then 
is in actual life his discretion 
fettered". 

"nor 
un-

Shri Radheshyam Ramkumar 
Morarka: There is another sentence 
on the same page: "Similarly no 
assistant commissioner of Income
tax should be taken on the bench as 
he will never be able to do justice 
in a case of appeal from an0ther 
brother Assistant Commissioner, no
thing to say of an appeal again.>t the 
order of a Commissioner." 

Shri V. V. Chari: Hundred.; of 
crores of rupees have been given. 

Shri P. C. Gupta: May I respectfully 
submit whether it is in conformity 
with human nature or not? 

Shri Morarji Desai: It is n:lt m 
conformity with human nature. It is 
all wrong. You do not seem to have 
any discretion in what you write. 
This· ought not to be presente:i to 
Parliament, the whole thing. 

Shri P. C. Gupta: Page 63 _ ... 

Shri Amjad Ali: I may be permitted 
to read only one ·sentence. They say 
something about the Finance Ministry 
itself in page 51: ''This again i;; one 
of those provisions which often 
creates an unfortunate mental annoy
ance, and supports an impression that 
even the Government is not being 
just or fair"-that js the Ministry of 
Finance--"but is considerably influ
enced by the consideration of quan
tum of tax or interest and doe;; s3cri
fice justice and fairness at the 3ltar 
of expediency". 



Shri T. c. N. Menon: That can be 
an honest opinion, whether right or 
wrong. That is their way of think
ing. They are entitled to hold their 
opinion. 

Shri Morarji Desai: Everybody is 
entitled to. You can also borrow 
from them, i! you like. 

Shri P. C. Gupta: On page 63 . . . 

Shri Amjad Ali: At least in India 
we are not used to this kind of ex
pression. 

Shri P. C. Gupta: In page 63, clause 
7 . ''t'.r 2 1 . . • ·. · L~J 

Shri V. T. Dehejia: It is not your 
exclusive right to call us names. 
When a Member of the Committee 
is speaking, surely he has priority 
over the witness. 

Shri P. C. Gupta: May I go to page 
63, clause 271 at the bottom? 

Shri Subbiah Ambalam: Sir, what 
has the witness got to say with'··~e
gard to all these statements? 

Shri Morarji Desai: Let him finish. 
We will come to that matter at the 
end. 

Shri P. C. Gupta: Clause 27l(l)(iii) 
provides that where a person has 
cancelled the particulars of his in..: 
come or deliberately furnished incor
rect particulars of such income, a 
penalty will be imposed upon him 
which is measured by the amount of 
the difference of tax between the tax 
determined and the tax which would 
have been payable on the return 
filed by him. The return filed by 
him and the income actually comput
ed by the Income-tax Officer may 
c.liffer on account of various reasons. 
My penalty should be confined only 
to items which I have tried to con
ceal and not to others. The measure 
of penalty is not quite correct. 

Shri V. V. Chari: The difference 
between the return filed by you and 
the income assessed is the measure of 
your concealment. 
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Shri P. C. Gupta: That may be a 
small one, while the difference may 
be due to various causes. 

Shri N. L. Potdar: There are many 
other grounds than the concealed 
income. My expenditure is such that 
you will not allow. 

Shri Morarji Desai: You are deli
berately showing it as an expenditure. 

Shri N. L. Potdar: The Income-tax 
Act says that "wholly and S'Olely" it 
shall be for business purposes. Sup
pose there is an expenditure which is 
mixed .•.. 

Shri Morarji Desai: But there is an 
appeal. In the appeal it will be seen 
whether it is so. 

Shri P. C. Gupta: It may be taken 
into consideration to determine the 
priority, not otherwise. 

Lastly, I come to page 70--clause 
288(4) (b). It provides that no person 
on whom a penalty has been imposed 
under the Act in respect of his own 
assessment shall be qualified · to re
present an assessee for such time as 
the C.I.T. may order. Suppose an 
advocate makes a default in filling his 
return or in the payment of tax and 
a fifty-rupees penalty is imposed upon 
him. Would you suggest that he 
should be debarred from the practice 
altogether? 

Shri Morarji Desai: I should like 
very much to suggest, but I do not 
know whether all this will be accept
ed by the Select Committee. 

Shri Radhelal Vyas: If he does it 
knowingly ..... 

Shri Morarji Dsai: An expert hu 
no business to treat his client in that 
manner. Then he ought to be punish
ed much more. It is the help given 
by the expert which is responsible for 
a lot of evasion. Therefore he requires 
to b 2 more severely punished. That is 
the basis of this provision. • · 

Shri P. C. Gupta: I agree, but to 
the extent to which .... 

Shri ,.l'.torarji Desai: If you agree, 
then it is all right. 



Shri P. C. Gupta: I object to the 
exteni;, because the advocates may be 
very busy and the default may occur 
like· that. 

Shri 1\'lorarji Desai: Well, you have 
exceeded your time exactly by double 
the extent. 

Shri N. L. Potdar: With your 
permission and indulgence. 

Shri Morarji Desai: That is how 
your estimates work! 

But what have you to say about all 
this intemperate language that you 
have used? ' 

Shri N. L. Potdar: We wish to 
express our very deep regret for it. 
The thing is the.t it was drafted in a 
very great hurry. 

Shri Morarji Desai: Hurry does not 
mean that such language should be 
used. These are deliberate things, and 
they are underlined. If you are in 
such a hurry, how can you underline 
these things? 

Shri P. C. Gupta: The under-lining, 
capitals, this is all normal. 

Shri V. T. Dehejia: Are th~ senti
ments there correct? 

Shri P. C. Gupta: Nobody can couch
safe for one's sentiments. They may 
be correct, they may be wrong. 

Shri V. T. Dehejia: Are these your 
own views at least? 

Shri Morarji Desai: They have ex
pressed their regret. 

Shri V. T. Dehejia: Are they justi
fied? 

Shri Morarji Desai: They are justi
fying the lapse on the ground of hlH"ry. 
You have to be in a hurry if you want 
to abuse. That is what it means. 

I hope you 'do not repeat it else
where. Then, the regret will be gen
uine. Otherwise it is not genuine. 

Shri N. L. Potdar: We have learnt a 
lesson. 

Shri Morarji Desai: I hope so. 

(The witnesses then withdrew.) 
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Ill. INDIAN FEDERATION OF WORKING 

JOURNALISTS 

Spokes77UJn:-

Shri C. Ragha van. 

(Witness was then called in and he 
took his seat). 

Shri Morarji Desai: You are the sole 
representative? 

Shri Raghavan: The Committee 
wanted us to come at 8 o'clock. & 
my colleagues could not come. 

Shri Morarji Desai: You have only 
one point? 

Shri Raghavan: One very small point 
about this question of gratuity. 

Shri Morarji Desai: We are consi
dering it very sympathetically. 

Shri Raghavan: Not only that; I 
would like to refer to one or two addi
tional points. 

Shri Morat'ji Desai: When I say we 
are considering it sympathetically? 

Shri Raghavan: I am willing to with
draw even. 

Shri Morarji Desai: We concede 
sympathetic consideration to see that 
the discrimination is removed. 

Shri Raghav.lll: I am not at all on 
the point of discrimination. If you will 
kindly go through the memo, we have 
tried to make out a case for exemp
tion on merits and not on grounds of 
discrimination. 

Shri 1\lorarji Desai: There cannot be 
exemption of gratuity. You can plead 
if you like. One lakh cannot be ex
empted; Nor can Rs. 50,000 be exempt
ed. 

Shri Raghavan: May I make the 
position clear? What I have tried to 
point out is this. In fact, I was dis
cussing on a previous occasion, two 
years ago, the administrative help that 

. could be given. It was suggested by 
some official that it could be done by 
spreading it over three years. A case 
has come to my notice in which there 



was correspondence between the Fi
nance Minister and one of our Mem
bers. The three-year relief actually 
proved to be completely inadequate. 
Because, the three-year relief is spread 
over the last three years in which the 
income is supposed to be received or 
has been received. What happened 
was, the gentleman concerned retired 
in April. Ordinarily, if he did not get 
any gratuity at all, for his March and 
April salary, he would have had to 
pay no income-tax. It would have 
been below Rs. 3600 or whatever is the 
limit prescribed. Actually, gratuity 
was paid to him for 38 years' service. 
On that basis, he was paid 19 months' 
salary. It went to the super-tax level. 

Shri 1\lorarji Desai: How much did 
he get? 

Shri Raghavan: Rs. 35,000. It went 
to super-tax level. He applied to the 
Finance Minister for some relief. The 
Finance Minister was kind P.nough to 
give the relief of spreading it over 
three years. What happened js, income 
which would not otherwise have bMn 
subject to income-tax, the c;alary for 
the months of March and April, was 
itself made subject to incom~-tax and 
on the salary alone, he had to pay an 
income-tax of Rs. 1400. 

Shri 1\lorarji Desai: What was his 
salary? 

Shri Raghavan: Rs. 1800. 

Shrl 1\lorarji Desai: How do you say 
it was not liable for income-tax? 

Shrl r..aghavan: For two months ... 

Shri Morarji Desai: It cannot be two 
months only. 

Shri Raghavan: I am sorry if I have 
not made my position clear. The per
son concerned retired in April. He had 
no other business or salary. For the 
period April 1961 to March 1962, the 
salary received by him comes to less 
than Rs. 3600. The Income-tax pay
able will be for the Income-tax year 
ending March, 1962. He would have 
had to pay no income-tax, The total 
income would be only Rs. 3600. But 
because of this gratuity being treated 
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as income not only had he to pay tax 
on the gratuity but even on his small 
ordinary income which would have 
been completely exempt. 

Shri Morarji Desai: You mean that 
he had to pay at a higher rate? 

Shri Raghavan: He would have been 
liable to pay nothing for Rs. 3600. 

Shri Morarjl Desai: He would have 
been bound to pay, because the mini
mum now is Rs. 3QOO. Therefore, you 
cannot say that he· is not liable to any 
income..,tax. The only thing that might 
have happened is that he might have 
had to p~y at a higher rate. Suppose 
the gratuity amount is Rs. 18.000, he 
pays income-tax on Rs. 15,000 at a very 
high rate. And out of that sum of Rs. 
3600, he might have paid about Rs. 800 
or Rs. 1000 .by way of tax. 

Shri Raghavan: The figures that he 
has submitted in the letter to · the 
Finance Minister show that he had 
paid Rs. 1400 or so. It may be that 
there might have been some wrong 
calculations. 

Shri Morarji Desai: I do not think 
so. If it were Rs. 15,000, it would 
have been less. 

Shri Raghavan: I am prepared to 
place the letter to the Finance Minis
ter before the Select Committee. 

Shri Morarji Desai: It cannot be so. 

Shri Raghavan: I have got the letter 
with me here. 

Shri l\lorarji Desai: I shall get it 
examined. 

Shri V. V. Chari: That is one way 
of showing the i"esult. 

Shri l\lorarji Desai; What do you 
want us to do under this Act? Do you 
want the whole of it to be exempted? 

Shri Raghavan: I personally think 
that the whole of it should be exempt
ed and I shall point out why. If the 
Fi~ance Minister would be kind 
enough to listen to me, I shall point 
out the -reasons. 



Shri Morarji Desai: We are listening 
to you. 

Shri Ragbavan: For example, in the 
railways, they take the average expec
tancy of life as ten years, after retire
ment, and on that basis they computed 
the pension value of the gratuity. If, 
likewise, the same ibasis of 10 years 
is applied to the gratuity that might 
be received by the journalists or by 
employees similarly placed, actually, 
the amount will work out to less than 
Rs. 3000 per annum, and no tax would 
actually be payable. 

I would suggest that either the gra
tuity amount should be totally exempt, 
or, if you are not going to exempt it, 
you must spread it over a period of 
ten years, as has been done in the case 
of the railways for calculating - the 
pension, when they converted the 
gratuity into a pension scheme; or, 
you must exempt a major portion of 
the gratuity, provided it is on an equal 
level. 

I do not suggest that if any private 
employer gives gratuity merely by way 
of a gift to his employee it should be 
exempt. That is why we have suggest
ed that the gratuity for exemption 
should be of three kinds; either, it 
should by under a statute or under a 
Labour Award where also it would be 
applicable to all the employees from 
the lowest to the topmost on the basis 
of a half a month's salary for every 
year of service or one month's salary 
for every year of service subject to a 
maximum of 15 months' salary; or 
the third type of gratuity which you 
can exempt is the one paid under a 
scheme framed by the employer and 
submitted to you for your approval so 
that you can go into it and decide 
whether it is a reasonable seheme, 
and whether it gives a reasonable gra
tuity as retirement benefit. 

Till suoh time as the State is not in 
a position to give pensionary benefits 
to the ordinary employees in this coun
try I would submit that the least that 
th~ State can do is to grant tax relief 
in cases where some retirement bene
fit is being given. 
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Shri Morarji Desai: Would you be 
satisfied if they are treated just as the
railway people are treated? 

Shri Raghavan: I would be satisfied, 
but the railway people today are not 
being treated in this form, because th~ 
gratuity has been converted into a 
pensionary benefit. That was why I 
brought it in as an example that while 
converting the gratuity into a pen
sionary benefit, the railways assumed 
a period of ten years as the average 
life expectancy. 

Shri Morarji Desai: They pay tax on 
pensions if they are liable. So, you 
cannot plead for exemption of all gra
tuity. If it is beyond a certain limit, it 
cannot be exempted. 

Shri Raghavan: If, assuming a ten
year-period as the average life expect
ancy, one computes the value and 
finds ... 

Shri Mo:!'arji Desai: It is not possi
ble to take that sort of view. 

Shri Ragbavan: The State has assu
med it in respect of the Governmen: 
employees themselves for the cal
culation of the pension or for the pur
pose of converting the gratuity into 
pension. 

Shri l\lorarji Desai: Do you call it 
'deferred salary'? 

Shri Raghavan: I do not know by 
what technkal name you call it. 

Shl'i 1\lorarji Desai: By what nam~ 
are you calling it? Are you calling it 
'deferred salary'? 

Shri Raghavan: I say that this is the 
retirement benefit which I have earned 
over a period of years, which would 
enable me to carry on after I have 
ceased to be in service for the ten or 
fifteen years that I would live after 
retirement. After all, I get no pen
sion and I get no other retirement . 
benefits. 

Shri Radheshyam Ramkumar 1\lor
arka: Would you be satisfied if it i.J 
spread over ten years? 

Shri Raghavan: Certainly. 



Shrl K. R. Achar: Would that period 
depend upon the number of years of 
service? 

Shri l'tlorarji Desai: How can that 
be? He might have served over a 
period of 38 years. 

Shrl K. R. Achar: What is the sug
gestion of the witness? 

Shrl Raghavan: The gratuity that 
~omes under the three categories that 
I have mentioned would have been 
earned, by the employee over a period 
of years for which he has served. 
If, for example, I am getting a savings 
wage or the employer has been giving 
me this gratuity benefit every year, 
and I actually put that gratuity amount 
in a savings bank account or in 
national savings certificates or some 
such account, then I would not have 
be€n liable to pay income-tax. 

Sbrimati Tarkeshwari Sinha: That is 
true. 

Shri Raghavan: The difficulty ar~s 
in India because we are not having a 
savings wage, and I believe that '··'the 
ideal time when the country would be 
in a position to give me a savings wage 
may not come probably for another 
thirty years. 

Shri 1\Iorarji Desai: That will be the 
case of all the people, and not merely 
of journalists. 

Shri Raghavan: Though I have come 
as a represe:1tative of the journalists, 
and I can speak now only on behalf 
of my organisation, whatever I am 
saying will apply to all employees 
similarly placed. 

Shri 1\Iorarjl Desai: We are consi
dering the question of gratuity for all 
people; so it is not a question of 
journalists only. 

Shri V. T. Dehejia: When you say 
ten years are the average life expect
ancy, that is at a particular age of 
retirement, say, at the age of 55. But 
people may retire at different ages. 
Some may retire at the age of 60 or 
65. Surely, the expectancy at 6~ will 
not be 10. 

Shri Raghavan: I may point out that 
neither under the Labour Tribunal's 
award, nor under the Standing Orders 
by which people are made to retire, 
nor under the agreements is there any 
case that I know of people retiring at 
the age of 65 or so. The ordinary age 
of retirement is 55; in the case of The 
Times of India. it is 55 or 30 years of 
service, whiche~ is earlier, and I 
know of cases where people have been 
retired at the age of 50 because they 
have already completed 30 years of 
service. 

Shri. V. T. Dehejia: But I know of 
quite a, few persons who are over 60 
and who are still working. 

Shri Raghavan: It is quite true that 
there are some people who have re
tired and who are being re-employed, 
but they are not entitled to gratuity 
for that service. 

Shri V. T. Debejia: U you refer h 
the provision in the Bill in respect ot 
Government servants, you will see that 
gratuity is one-eigth of the pension, so 
that what is not taxed is one-eigth ot 
the annual value of the retirement 
benefit. But, in your case, you are 
suggesting that the entire annual value 
of the retii'ement benefit should be 
exempt. 

Shri Raghavan: I have worked it 
out. U you would kindly permit, I 
shall read it out. 

Shri 1\lorarji Desai: Would you con
sider it satisfactory, if gratuity up to 
a certain amount is exempted com
pletely, and above that amount, it is 
spread over a number of years? 

Shri Raghavan: Certainly. That will 
be satisfactory, but while fixing that 
ceiling, I would like you to take note _ 
of the fact that the employees who are 
receiving gratuity hava no other re
tirement benefit. So, if you merely 
apply the Government servant's case 
and limit it to Rs. 25,000, then it will 
be hard on them. 

Shri l\lorarji Desai: I cannot make 
you superior to Government servants. 
Please understand this once and for 
all. 



Shri Raghavan: I am only asking 
you to make me equal. 

Shri Morarji Desai: 'Equal' would 
mean Rs. 24,000. But then, you are 
saying that we must go beyond that. 

Shri Raghavan: I am not saying that. 

Shri Morarji Desai: But that was 
what you said just now. 

Shri Raghavan: I am sorry I have 
not been able to express myself 
clearly. 

Shri Morarji Desai: You are ex
pressing yourself so fast that you are 
not remembering what you are say
ing. 

Shri Raghavan: What I was trying 
to point out was that in the case of 
Government servants, Rs. 24,000 may 
be fixed as the ceiling, but the point 
may kindly :be borne in mind that the 
Government servants get gratuity plus 
pension. 

Shri Morarji Desai: But that is part 
of his pension. You are forgetting 
that. 

Shri Raghavan: But I have no pen
sion. 

Shri Mo;arji Desai: That is not the 
fault of Government. Why did you 
choose this employment? That is your 
busLrJ.ess, not the .business of Govern
ment. 

Shri Raghavan: If you take the view 
that everyone has to be a Government 
servant .. 

Shri l\lorarji Desai: I do not say that 
you should be a Government servant, 
but you cannot have the benefit of 
everything everywhere. Is it not a 
matter of ordinary equity that you 
cannot expect the benefit of every pro
fession combined in every single pro
fession? 

Shri Raghavan: That was why I did 
not try to compare myself with Gov
ernment servants in making my claim 
for exemption. 

Shri Morarji Desai: If you had not 
become a government s \rvant, vou 
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should have found the other service 
better. Therefore, you are treading on 
very dangerous ground when you say 
that you must be put on par with gov
ernment servants. 

Shri Raghavan: I do not plead that. 
I say that you must take an overall 
view. If you place me equal, even 
slightly inferior, to them, I have no 
objection. All that I say is that when 
the exemption of Rs. 24,000 is allowed, 
equating me to a government servant 
in that respect, I respectfully differ, 
because I do not have a pension. I 
am not blaming Government for it. 

Shri Morarji Desai: If that is your 
stand, I am afraid I will not be able 
to help you. 

Shri Subbiah Ambalam.: You agree 
to the proposal of the Finance Minis
ter that there should be some exemp
tion limit. 

Shri Raghavan: Certainly. 

Shri Subbiab Ambalam: You suggest 
that it may be spread over a period of 
10 years, or whatever it is. May I 
know what should be the limit, accor
ding to you, that will ,be reasonable so 
far as exemption is concerned? 

Shri Raghavan: It has been fixed at 
Rs. 24,000 for government servants. In 
the light of the fact that the other em
ployees do not get a pension, I suggest 
a slightly higher limit for them, what
ever the Committee may in ib own 
wisdom consider reasonable aDd fit to 
be fixed. 

Shri Morarji Desai: You do not re
alise that government servants do not 
get as high salaries as others dO h 
private business. Therefore, pension is 
given to government servants to com
pensate for the higher salaries received 
by people in private employment. 
You are only arguing from one angle, 
not taking into account all aspects. 
Please do not go on a lop-sided argu
ment. 

Shri Raghavan: If you take into 
account the salaries of the top group 
in the private sector, that argument 
may hold good. But if you consider 



the salaries received at the lower 
levels you will find that the private 
secto; people are getting less. T~e 
comparable posts. An Information 
Officer in Government is equated to a 
Correspondent by a Statutory Com
mittee itself. I start on Rs. 500 whereas 
an Information Officer starts on Rs. 
900. 

Shri 1\lorarji Desai: He has different 
qualifications. 

Shrl Raghavan: I am sorry, it is not 
so. The Central Pay Commission has 
equated them. 

Shrl Morarji Desai: If you go into a 
particular job, it means that you are 
attracted to it by other advantages. 

Shri Raghavan: I have the advantage 
of appearing before this Committee. A 
government servant has not that ad
vantage. 

Shri Morarji Desai: Please do not go 
on like that. Let us argue both sides. 
You are excited. 

Shri Raghavan: I am sorry if I .. •am 
considered as excited. I apologise. It 
was far from my intention to get 
excited. 

An lion. Member: That is his way of 
talking. That is all. 

Shri Morarji Desai: I am only saying 
that you should consider both things 
fully. I have no quarrel with your 
excitement. 

Shri Raghavan: If you take the case 
of editors of first class newspapers, 
say, the Hindustan Times and States
man, the argument may hold good 
there. I have not come to plead for 
them. I am pleading for the middle 
£un of employees. 

Shrl Morarji Desai: The middle run 
must be taken as the middle run. They 
cannot be compared to superior people. 

Shri Raghavan: If you compare the 
salaries of persons in comparable em
ployment which the Central Pay Com
mission ib.as treated as comparable or 
the statutory Wage Board has treated 
as comparable, you will find that it is 
wrong to say that people in private 
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employment are .getting more. Journa
lists have not got that advantage of 
more pay. They have a little freedom 
to say what they want. 

Shri Morarji Desai: That is an ad
vantage. 

Shri Raghavan: That is true. 

Shri Morarji Desai: You cannot get 
that advantage· and the same monetary 
benefits as a government servant. A 
government servant gives up his liber
ty. You want your liberty, and at the 
same time you want that monetarily 
you should not suffer a little. Yon 
want your Uberty. All right. That L 
your cb,oice. But then you must not 
say that you must also get the same 
monetary benefits as a government ser
vant. 

I am only trying to persuade you to 
see the equity of what I am saying. 
By p.ot taking all aspects into account, 
you are only losing your argument. 

Shri Raghavan: It is because we 
saw equity in the Finance Minister's 
statement in Parliament that we have 
not raised it on the ground of dis
crimination ... 

Shri Morarji Desai: Well, I do not 
want to tell you anything on that 
now. 

Shri T. C. N. Menon: You say that 
you are not prepared to accept a cei
ling of Rs~ 24,000 ... 

Shri Morarji Desai: We have not 
put any ceiling. We are only going to 
decide. 

Shrl T. C. N. Menon: You are 
equating yourselves with government 
employees. When you speak of 
Rs. 24,000, you are referring to the 
group getting Rs. 1,500-2,000, and 
you say that that represents the 
middle group. 

Shri Raghavan: I did not say that 
I am accepting that. I only said that 
in fixing the limit, the Committee 
might kindly take into account the 
ceiling of Rs. 24,000 fixed for gov
ernment servants who have pensionary 
benefits. also. 



Shri Morarji Desai: The question 
of acceptance or non-acceptance does 
not arise. That is the privilege of 
Parliament to fix. It is the privilege 
of the Select Committee to consider 
and decide that. We are only trying 
to see if we can persuade him to see 
the equity of what we are consider
ing. That would be more useful. 

Shri Raghavan: I have agreed with 
the suggestion. There is no question 
of my considering it inequitous. 

Shri Morarji Desai: If you say that 
only your argument must be accepted, 
there is no basis for discussion. This 
is all I want to point out. 

Shri Radheshyam Ramkumar 
Morarka: He basically accepts the 
suggestion, but only tries to say that 
while fixin~ the limit we should keep 
in mind certain considerations and 
guiding principles. 

Shri K. R. Achar: With regard to 
the spread of years, have you any 
suggestion as to the number of years? 

Shri 1\lorarji Desai: He says ten 
years is the expectation of life. 

Shri Raghavan: Yes. 

Shri Morarji Desai: He is entitled 
to plead for that. We have to consi
der whether ten years should be the 
pro·per period or not. 

Shri Raghavan: Also, the spread
over should not be made over the last 
three years of the actual receipt. 

Shri Morarji Desai: There is a lot 
of difference between 3 and 10. 

Shri Raghava~: Probably I have 
not made myself clear. Suppose I 
retire in 1961. It should not be on the 
basis of adding it to my salary I re
ceived in the earlier years. Suppose 
the Select Committee gives me exem
ption for spread over of five years. It 
should not be done by calculating my 
income from 1956 onwards. 

Shri Morarji Desai: It will lw 
apread over afterwards, not in the 
.'irst three years. 
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Shri V. V. Chari: There is no 
such thing as physical spreadover. 

Shri lUorarji Desai: Next three 
years. 

Shri Raghavan: Actually, it has 
been the previous years. 

Shri lUorarji Desai: That is wrong. 
How can that be done? The income 
is received today. If you want to 
spread it over, do so in the next 
three years. You cannot do it in the 
previous years. That would not be 
equitable. That is a matter which has 
got to be considered. 

Shri Raghavan: If you will allow 
me, I will place before the Committee 
a copy of the letter addressed by the 
Finance Minister No. 895 FM161 
dated May 26 ~ this subject. ' 

Shri Morarji Desai: That states 
only the present position. We are 
now considering an amendment of 
that. 

Shri Raghavan: Under the present 
position, it is spread over the pre
vious years. 

Shri 1\!orarji Desai: I have already 
said in Parliament that I am consider
ing this question and we are trying 
to see that proper relief is given. 
What is the proper relief will be a 
matter of opinion for the Select Com
mittee and the Parliament. 

Chairman: Have you any other 
point'! 

Shri Raghavan: We have no other 
poinl As an organisation, this is 
the only point that we have to put 
forward here. 

Chairman: You have no objection 
to the evidence being published? 

Shri Raghavan: Not at all. 

There is one pr<kision which I have 
not raised and if you will permit me 
I shall refer to it. It has happened 
to us in the past. An employer had 
.been collecting the_ ta.x but did not 



pay to the Government. After a few 
years, the income-tax officer issued a 
notice to the employee and said that 
he must pay the tax with penalty 
because he had evaded the tax. For
tunately for us the Central Board of 
Revenue interefered and issued orders 
setting right this position. I do not 
know whether there is any provision 
in the Act to prevent such a contin
gency in future. 

Shri 1\lorarji Desai: It is a wrong 
thing done by the employer and one 
has to proceed against the employer. 

Shri Raghavan: I have no objection 
if you proceed against such an 
employer. 

Shri l\lorarji Desai: If once it is 
deducted, you cannot be proceeded 
against and if some notice had been 
issued, it is a wrong thing. 

Shri Raghavan: I do not know 
whether there is any provision to 
avoid such a contingency. 

Shrl V. V. Chari: There is a pro-
vision in the Act. 

I .• 
(The witness then withdrew).' 

IV. THE ALL-INDIA MANUFACTURERS' 

0RGA:li.'"ISJ!.TION, BOMBAY 

Spokesmen. 
1. Shri Murarji J. Vaidya 
2. Shri ·3. M. Dahanukar 

Witnesses were called in and took 
their seats). 

Shri M. J. Vaidya: I tender my 
apologies to the committee. The plane 
was delayed. 

Shri l\lorarji Desai: You are treat
ing the Select Committee with scant 
respect. We have been waiting for 
40 minutes only for your pleasure. 

Shri l\1. J. Vaidya: I did not mean 
any disrespect to the committee. I 
tender my apologies. 

Shri Morarji Desai: The best form 
of apology is to confine yourself to 
a short time. We have heard many 
witnesses and you have mentioned 
nothing new here in your memoran
dum. There are somethings which we 
have aiready said we are going to 
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consider in the Select Committee. 
We cannot tell you what we will do 
or will not do ultimately. 

Mr. Chairman: Your memorandum 
has been read. If you want to raise 
any important point. you may do so. 

Shri M. J. Vaidya: First of all, 
we appreciate some of the changes 
that are proposed to be made by this 
amending Bill in accordance with 
several representations made by our 
organisatiOn and similar organisa
tions. 

Shri. Morarji Desai: Why should 
you presume it was in accordance 
with YO\lf representations? That was 
done independently, 

.. Shri M. J. Vaidya: I said, in accord
ance with the representations made 
not only by our organisation but other 
organisations also, including the Law 
Commission, etc. 

The first reference is to clause 2 re 
garding the definition of dividend. 

Shri Morarji Desai: We are consi
dering that there should be no double 
taxation. 

Shri 1\'1. J. Vaidya: As the defmi
tion of dividend stands at present, if 
a repayment of preference shares is 
made out of the accumulated profits, 
it can be treated as dividend and 
taxed. 

Shri 1\lorarji Desai: When the pre
ference share value is returned, it is 
not a dividend. It cannot be taxed. 

Shri 1\'1. J. Vaidya: The language 
may be made clear to mean that. 

Regarding the definition of assessees, 
there are three categories now-resi
dent, resident but not ordinarily resi
dent and non-resident. 

S.hri 1\'lorarji Desai: This is being 
considered very seriously whether it 
would not be desirable to keep only 
two categories-resident and non
resident-and the third category falls 
in the non-resident class. 

Shri M. J. Vaidya: Clause 6(5) is 
also abqut the same thing. The next 



important point is about the definition 
of the term 'business connection'. 

Shri Morarji Desai: We find it is 
difficult to give any other definition. 
You can suggest a new definition in a 
draft which shall be considere-d. 

Shri M. J. Vaidya: Then clause 
10(5) relates to the visit to home town 
or village. It may happen that some 
people may come to India and will 
have no place of their own residence. 
So, the wording should be only 'in 
India.' This does not in anyway 
change the meaning. 

Shri Morarji Desai: Why should 
the words 'home town or village' be 
there? 

Shri V. V. Chari: In the case of 
Government servants, they were 
given the PTO for going to their home 
town and nowhere else. That we 
have made tax-free. A representa
tion was received from the Chambers 
that they should have a similar pri
vilege. That is the origin of this. 

Shri M. J. Vaidya: What happens if 
a man does not have a place of resi
dence? 

Shri Morarji Desai: But he may 
have a town. I have no house, but 
I have a home town. 

Shri M. J. Vaidya: In other coun
tries, if a citizen comes back to ll.Us 
own country, no matter where he 
stays, he gets the benefit. Our sug
gestion is that the words 'in India' 
only need ibe there. The Select Com
mittee may consider it. 

Then in regard to clause 10(6), we 
do not know whether our presumption 
is right or wrong. At present there 
is exemption given to technicians. 

Shri Morarji Desai: This was draft
ed before the Finance Act was pas
sed. Therefore all tha\ has been pro
vided in the Finance Act will be in
corporated in this. You can presume 
that. 

Shri M. J. Vaidya: Regarding 
clause 10(10) the benefits are given 
to State Government servants or 
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employees of the local authorities or 
corporations owned by Government. 
It should be extended to the private 
sector. 

Shri · Mo;arji Desai: 
seriously considering 
priate relief. 

We are Ycry 
giving appro-

Shri M, J. Vaidya: Then I come to 
Clause 10(15) (iv) (c). This relates to 
interest payable by an industrial un
dertaking in India on any monies bor
rowed or debt incurred by paying in 
foreign country in resped of pur-. 
chases outside India of capital, plant 
and machinery. At present it applies 
to borrowings of plant. But, as you 
know, now the Government allows 
purchase of certain raw materials and 
components also on deferred payment 
terms and on loans from DLF. There
fore, where money is returned in this 
fashion outside India, we submit th?.t 
the same concession may be applied. 

Shri V. V. Chari: For plant «nd 
machinery Government themsel·,es 
wanted these people to arrange on 
deferred payment terms. Anyway, it 
is a question to be considerd 

Shri M. J. Vaidya: Where it is 
allowed by Government Or suggested 
by Government themselves, the same 
benefit may be extended. 

Then I come to clauses 11, 12 and 
13. The definitiOn as laid down in 
the amending Bill exempts charitable 
organisations where the business is 
carried on for the purpose of the ob
jectc; of the trust and accumulation is 
not a1lowed to more than 25 per cent. 

Shri Morarji Desai: That is b<::ing 
considered. That "25 per cent" pro
vision will have to remain. But what 
can be provided is that if the Trust 
says in the very beginning itself that 
it wants to accumulate funds for a 
particular purpose, then it may be 
allowed. 

Shri M. J. Vaiciya: If I may be per
mitted to quote a recent instance . . . 

Shri Morarji Desai: Recent ins
tance will not do. 



Shri l\1. 1. Vaidya: Even though 
it was for the fulfilment of one of 
the objects of the Trust . . . 

Shri 1\lorarji Desai: That wlll not 
help. It must ·be for a specific thing. 
They must specify, say, that they 
want to build a hospital and for that 
purpose they want to accumulate 
funds. Only then it can be allowed. 

Shri l\1. 1. Vaidya; In the case I 
am referring to it was for the cons
truction of a commercial college. 

Shri l'tlorarji Desai: That may be. 
If the intention is made clear in ad
vance it will be allowed, not other
wise. We are considering that. It 
may or may not be done. 

Shri l\1. J. Vaidya: So long as you 
have agreed to consider, we are 
happy. 

Then turn to page 6 of our Memo
randu.m-dause 16 (3). There is no 
mention about subscriptions for mem
bership fees paid to professional 
bodies like industrial organisations, 
chambers of commerce etc. We submit 
that this should be allowed as // re
gular expense and should not be in
cluded in the total income. 

Shri 1\lorarji Desai: Subscription 
fees paid by whom? 

Shri l\1. J. Vaidya: Paid by me. 

Shri 1\lorarji Desai; You may be
come a member of 100 institutions. If 
I become a member of a club, I have 
to pay for it. I don't think it should 
be allowed. 

2.1.7 

Shri 1\1. J. Vaidya: U I am a mem
ber of, say, the Chamber of Com
merce, I think it should be allowed. 
The Income-tax Officer may judge 
whether it is necessary or whether it 
is superflous. 

Shri 1\lorarji Desai: That is quite 
a differEnt thing. 

Shri V. V. Chari: Are you think
ing of salaried employees? 

Shri l\1. J. Vaidya: Yes. 

Shri V. V. Chari: If according to 
his service conditions an employee is: 

required to· f>ecome a- member of~ 
professional body and he is expected. 
to pay the subscriptiOn out of his. 
salary, even today it is admissible. 

Shri M. J. Vaidya.: That is my only. 
submission. 

Similarly, income derived by a non
profit-making organisation which: 
is a public organisation ope,; to mem
bership by the public, that income also. 
should not be treated as taxable. 

Shri V. V. Chari: There is a con·
tradictory term-income of a non
profit .. ~aking organisation. 

Shri· M. 1. Vaidya: They usually 
spend the amount they earn 

Shri Morarji Desai: U they do. 
earn and make a profit, then that 
should be taxed. We are keeping; 
you. up in your principle. A non
profit-making organisation should not 
make any profit. 

Shri l\1. 1. Valdya: If it has any
surplus you may tax that. 

Shri Morarji Desai: Then there is
no profit. 

Shri M. J. Vaidya: There have 
been instances where we have found 
that even though there was no surplus 
the party concerned were taxed. 

Shri 1\lorarji Desai: That only· 
means their expenditure was not legi
timate. 

Shri M. J. Vaidya: I am talking of 
the Indian Merchants ChambEi" in 
Bombay. They have income from. 
two sources--one is the membership 
fee and the other is the income that 
they derive from measurE!IIlent fees. 
in the docks. They were charged on 
the income they derived from these 
measurement fees although the over
all expenditure of the Chamber far 
exceeded its income. 

.Shri 1\lorarji Desai: That will be 
charged separately. 

Shri M. :r. Vaidya: But that is not 
distributed to members, that is spent 
orr. m~}ntaining the Chamber. As a 



-matter of fact, the Chamber maintains 
itself only out of that income; other
wise it will have to close down. 

Shri V. V. Chari: There is a pro
posal to have ad hoc assessments in 
the case of Chambers of CommeTce. 

Shri M. J. Vaidya: Regarding deve
lopment rebate, our submission is that 
there should be no time limit writing 

·off development rebate in future. 

Shri Morarji Desai: That is not 
accepted. Development rebate may 
not last ten years. If you ask for 
more it will disappear mare quickly. 
That is how you should consider it. 

Shri M. J. Vaidya: Cause 79 makes 
a distinction . as between public com
panies and private companies. 

Shri Morarji Desai: That is being 
-consid~red. 

Shri M. J. Vaidya: Clauses 104 to 
109 correspond to Section 23 (a) of 
the present Income Tax Act with 
some suitable modifications. Our sub
mission is that section 23(a) itself 
may be kept in abeyance under the 
present conditions with a view to 

·ploughing back profits' in the business. 
We have been making this submission 
for a ·long time. We do not know, 
however, the Government view on it. 
The Law Commission, apparently, had 

·recommended it on the lines of the 
sections in the U.K. Act 

Clause 108 provides savings for a 
company in which public have sub
stantial interest. It is suggested that 
all such subsidiaries of a public com
pany where a few shares are not held 
by the public company for its own 
reason should be treated as a public 

·company for operation of clause 104. 

Shri Morarji Desai: That is under 
·consideration. 

Shri M. J. Vaidya: The time limit 
for issue of notice far re-opening 
assessment which has escaped asses
sment has been increased to 16 years. 
We submit that this will entail a iot 
of difficulty in maintainit~g records 
for a long time. 
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Shri Morarji Desai: You will agree 
that it is an improvement on the pre
sent position? 

Shri M. J. Vaidya: No, this makes 
it more· difficult. 

Shri Morarji Desai: Shall we mam
tain the present position? 

Shri M. J. Vaidya: It would be com
paratively better. 

Shri Morarji Desai: Would you 
prefer that? 

Shri M. J. Vaidya: Yes. 

Shri Morarji Desai: All right, we 
will consider it. 

Shri M. J. Vaidya: The time limit 
for completing an assessment is pro
posed to be extended to four instead 
of one year. 

Shri V. V. Chari: Today there is 
no time limit for completing assess
ments which involve concealment. 
Actually, this is a provision in favour 
of the assessee. 

Shri M. J. Vaidya: Then we come 
to clause 163--Definition of "Agent". 
This again, is a subject on which 
representation have been made from 
time to time. A lot of difficulty has 
been evperienced because the xast de
finition of "Agnt" of a foreign com
pany working here for securing orders 
or working as indenting agent or dis
tributor has not been given. This 
causes a lot of confusion and very 
often assessment are made on agents, 
who get hardly two or three per cent 
commission, for imaginary profits made 
by companies overseas. 

Shri V. V. Chari: "Agent" has been 
very clearly defined; there is no 
ambiguity about "agent". 

Shri Morarji Desai: If they main
tain a regular office here and keep 
an agent who does their business 
regularly certainly that agent's in
come is bound to be considered. 

Shri M. J. Vaidya: It often happens 
that an Indian agent of a foreign 
rompany is taxed f'!r the imaginary 



profits made by the foreign company. 
Many such instances have occurred. 

Shri Morarji Desai: You can bi'ing 
such instances to our notice. 

Shri Dehejia: That is profits aris
ing out of business connection. Now 
"business connection" is sought to be 
clarified. 

Shri M. J. Valdya: We will submit 
to you the. instances. You can consi
der them. Then I come to clause 179 
on page 9--recovery of tax from 
directors and shareholders of private 
companies. 

Shri 1\Iora.-ji Desai: That is being 
considered as to how we can lessen 
the rigour of it. In any case, the 
directors will have to pay. Perhaps, 
the shareholders will not have to pay. 

Shri M. J. Vaidya: Does it not 
nullify the limited liability of a joint 
stock company? 

Shri 1\lorarji Desai: It shall 
limited to the directors. 

be 

'··· 
Shri M. J. Vaidya: Does it not 

come in conflict with the Companies 
Act? This may be considered from 
that point Of view. 

Shri Morarji Desai: We are recon
sidering it. 

Shri :M. J. Vaidya: Regarding. 
partnership firms the present law en
visages registration every year. That 
has been removed and now they have 
only to make a d~claration. That is 
en improvement. We submit that the 
distinction sought to be made bet
ween registered and non-registered 
firms may be removed as far as the 
procedure for registration is concern
ed. In other words, the non-register
ed firms may also be permitted to 
make a declaration instead of renew
ing their registration every near. 

Shri V. V. Chari: In fact, no dec
laration is to be made by a non
registered firm . So, there is nothing 
to be done about it. 
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Shri M. J. Vaidya: Clause 254 gives· 
powers to the Income-tax Appellate 
Tribunal. 

Shri V. V. Chari: That is · under· 
consideration. 

Shri M. J. Vaidya: Clauses 270 tO' 
276 relate to the penalties to be made. 
I am sure a great number of repre
sentations must have been received on 
those clauses. In some cases, the 
minimum penalty has been fixed. We. 
feel that the rigours of those penalties· 
should .be reduced. 

Shri Morarji Desai: I will suggest 
to the Select Committee to increase 
them. 

Shri l\1. J. Vaidya: Clause 287 re
lates to publication of information re
garding penalties in some cases. The
Direct Taxes Administration Enquiry
Committee has suggested that it should. 
hE' published only after the appeals 
have been dispos~d of; not before· 
that. While the case is under appeal 
or under consideration, it is not fair 
that t~e information should be given 
to the public. For all we know, the· 
earlier decision may be reversed in. 
appeal. 

Shri V. V. Chari: In fad, no change
has been made in this Bill in this
respect. 

Shri M. J. Vaidy.a: Suppose the ear-
lier decision is 'reversed by the Tri-· 
bunal. What happens? 

Shri V. V. Chari: We will repub
lish it. 

Shri M. J. Vaidya: These are the· 
submissions that we have to makP.. l 
again thank you for giving me this
opportunity. I submit once again that 
no disrespect to the Committee was
meant by coming late for reasons be
yond my control. 

(The witnesses then withdrew).: 

The Committ-ee then adjourned... 
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CENTRAL COUNCIL OF THE iNDIAN Asso
CIATIONS IN UGANDA 

Spokesmen: 

1. Shri R. J. Mehta 
2. Shri C. M. Shah 

(The witnesseses were called in and 
they took their seats). 

Chairman: You can proeeed. 

Shri 1\lorarji Desai: Would you like 
to say everything yoursel1; or shall I 
tell you what has been done? 

Shri R. J. Mehta: If you' tell us 
what has been done, then that should 
save the time of the Committee and 
yourself. 

Shri 1\lorarji Desai: If you want to 
have the satisfaction of speaking your
self, then I am not prepared to say 
anything. 

Shri 1\1. R. Mas:mi: I think you may 
tell them what has been done. ,_.. 

Shri 1\forarji Desai: "The Select 
Committee has come to a decision on 
the point raised by you. We are now 
keeping the definition of the term 're
sident' as it is without changing it. 
The change that has been made is 
being dropped, so that that will solve 
your problem. But what we are doing 
i3 to increase the liabilityto be taxed. 
We are keeping the tax as non-resi
dent tax and not giving the superior 
postion which is given to the third 
category. You will be treated as non
resident so that you will pay either 49 
per sent. or according to the total 
world income, at your option. 

Shri R. J. 1\fehta: Thank you. 

Shri C. 1\f. Shah: We have to add. 
something in connect1on with thh• 
Before I may commence, I thank you 
very much for not changing the defi
nition of the word 'resident'. But aa 
regards the rate of tax, that is 49 per 
cent, I beg to submit that .... 

Shri 1\forarji Desai: That we are
not going to reconsider. Then I will 

Dl 

have to reconsider the whole. thing. 
Please do not try to get everythine. 

Shri C. M. Shah: There are some 
other points about" which I want to 
say. Clause 6(c), defining- further the 
word 'resident,' says: 

"having within the fOur yean 
preceding that year been in India 
for a period or periods amounting 
in all to three hundred and sixty
five days or more, is in India for 
a period or periods- amounting in 
all to thirty days or more in that 
year".·. 

Here our request to you is to increase 
the number of days from thirty to 
either sixty or seventy-five for the 
following reason. A man who comes 
to India all the way from East Africa 
does so either for social reasons or in 
connection with the sickness o:r hit 
parents or some such thing. In that 
case thirty days will be too short a 
period for him to stay here, obviously 
for the reason that sometimes there 
may be delay in the transport, or 
sometimes the sickness might be pro
longed or sometimes the circumstances 
may be such that the purpose !or 
which he has come might not be ful
filled. For instance, if I come for a 
marriage, naturally I can go only after 
the marriage has taken place. There
fore, the period must exceed thirty 
days in any case. Therefore, we rE
quest you to increase the number of 
days from thirty aays to either sixty 
or seventy-five days, whichever is 
convenient. 

Shri Morarji Desai: Naturally only 
sixty will .be relevant, because when 
you accept the lower limit, where is 
the question of our accepting seventy
five days? 

Shri C. M. Shah: Sixtr'Will be all 
right. Thank you. 

Another point that we want to em
phasize is that many of the Asians or 
Indians :Uom East Africa will be in
hering dwelling houses. But the ten-



dency is to have a house in the native 
place. In this connection we request 
that such a case may be treated as 
under the U.K. practice where he is 
allowed to maintain a house in the 
native place provided he earns his 
income out of that country either from 
l!lervice or employment or . business. 
Similarly, here also, such a person who 
maintains a house in India should be 
exempted unless of course he comes 
and resides here. If that is done, it 
will be a great relief to persons re
:o;iding abroad. 

Further, it is the desire of the mem
bers residing in East Africa to have 
some such exemption when they come 
to India with all their belongings. 
Their remittances should be exempted 
if they bring it within the first two 
:rears .... 

Shri Morarji Desai: If they come in 
the first year then whatever they 
brin" is exempted. But if it is a new 
inco~e, then certainly that cannot be 
exempted .... 

Shri C. M. Shah: I agree with you. 
If it is a new income, we do not want 
exemption. 

Shri Morarji Desai: The old thin~s 
are exempted; that is the present pos1~' 
tion, ..,:•, 

Shri C. M. Shah: Will a person be 
exempted from taxation on the in
rome of the year in which he comes 
over to India? 

Shri Narendrabhai Natbwani: Does 
the witness mean the income of the 
current year? 

Shri C. l\1. Shah: Yes please; that 
is because of the lJcculiar circumstan
ces we are passing through. 

Shri Morarji Desai: He does not 
bring with him the current year's 
income. Whab,·cr may be the pecu
liar circumstan-:;>s you cannot have 
everything; you cannot run with the 
hare and also hunt with the hound. 
Why do you grudge some taxation? 

Shri Narendl'abhai Nathwani: Sup
pose he is- compelled to leave from 
that place. 

Shri R. J. Mehta: If I may be per
mitted to say something, in the case 
of political instability 'if the situa
tion is queer and som~thing like what 
happened in Congo might happen in 
any other place-in such circumstances 
a refugee who is coming over herE.' 
might be bringing with him last year's 
income. 

Shri Morarji Desai: That is exempt
ed; nothing is taken on that. What
ever he brings with him is not going 
to be taxed. Not only that. I have 
gone a step further. If he receives 
any of his arrears of the past that also 
I would not tax; but he will have to 
show satisfactory proof that they are 
arrears and not fresh income. 

Shri R. J. Mehta: If a declaration 
is made prior to his coming over here. 
that would satisfy the authorities. 

Shri Morarji Desai: That would be 
all right. But the current year's 
income will not be exempted. 

Shri Narendrabhai NJ.thwani: If 
they are compelled to come over hl"re 
due to unforeseen circumstances, they 
want exemption for the curEmt year's 
income also. 

Shri Morarji Desai: They will b~ 

receiving the current year's income 
only next year. Then they become lia
able for taxation on that year's in
come. They are asking too much. 
Why dO they claim better facilities 
than what are giverr· to the people 
here? 

Shri Narendl'abhai Nathwani: It i3 
only in extreme cases they want this. 

Shri V. T. Dehejia: Where oo they 
pay the tax then on that income? 

Shri C. l\1. Shah: We are paying 
tax in that country. 

Shri .1\lorarji Desai: You have corPe 
away. How will you pay tax there? 
I don't think that is a matter for 
argument. 



Sbri C. 1\1. Shah: Section 5(2) on 
page 12 of the Bill is not very clear to 
us-'·Subject to the provisions of this 
Act, the total income of any previous 
year of a person who is a non-resident 
includes all income "from ·whatever 
source derived which-(a) is received 
or is deemed to be receive j in India 
in such year by or on beh<tlf of such 
perscn; or (b) accrues or arises or is 
deemed to accrue or arise to him in 
India during such year". We fell that 
it is worthwhile to explain in a note 
that it does not include income in 
overseas; otherwise the authorities 
may extend their imaginatiOn and 
try to extend this act. 

Shrl Morarji Desai: What about 
your imagination and putting the 
officer in the wrong? Ple:1se don't 
think that only the Income-tax Officer 
is the devil. The remittances are not 
taxed at all. 

Shri C. l\1. Shah: What about the 
income in that country? ... 

Shri l\lorarji Desai: For non.:resi
dents it is not taxed. He wi11 be treat
ed as a non-residE>nt and therefore 
that income will not be taxed. T:.1e 
only thing is that he pays 4g% on the 
income here; but he has the choice. If 
he thinks that this 49% is mote, then 
by taking the world income he, will 
have to pay a lower rate; it is his 
choice. I cannot give you the choice 
and also everything else. Vlhy do you 
want improvement over the existing 
position? It is very liberel already. 
V.'hy imagine unnecessary- things and 
give a clue to the Officers to do some
thing? 

Shri Narendrabhai Nathwani: You 
said something about dwelling houses, 
and wanted that we should adopt the 
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U.K. practice. What are the provisions 
in U.K.? 

Shri C. M. Shah: This is the provi
sion-

"If he works full time in a trade, 
profession or vocation no part of 
which is carried on in the United 
Kingdom or if he works full time 
in an Ofiice or empioyrffent all the 
duties of which are performed 
outside the United Kingdom, his 
case will then fall to be considered 
solely under paragraphs (a) and 
(b) above, i.e., as a resident, but 
nor.ordinarily resident." 

Shri ,l\lorarji Desai: The working 
rule is different. We will see what 
can be done in this. Would it be 
better for you if we remove the words 
"resident but not ordinarily resident" 
and say "provided during the last 5 
years you have stayed hue for 500 
days or something like that"? 

Shri C. l\1. Shah: That will not be 
a very happy condition. 

Shri Morarji Desai: Ii you don't 
like it, it is all right. 

Shri C. M. Shah: If we continue to 
get the same status and the same 
liberal application, it is much desirable 
for us. · 

Shri Morarji Desai: We don't want 
you to get the feeling that you would 
be treated in any way differently 
from what we have been ~reating you 
so far. 

(The witnesses then withdrew). 

The Committee then considered the 
amendmen":s and redrafts of clauses 
prepared by the draftsman according 
to the decisions taken by the Com
mittee at their earlier sittings. 

GMGIPND-654 (E) L.S.-L.S. I-n-8-6t-1250. 
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