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From

Shri Mahavir Tyagi, M.P.
Chairman, Direct Taxes Administration
« Enquiry Committee, New Delhi.

To

~== _hri Morarji Desai,
4 Finance Minister,
New Delhi.

Dear Sir,

I have great plcasure in forwarding herewith the Report of the Direct
Taxes Administration Enquiry Committee appointed by the Government
of India under its resolution No. 4(59)-58. TPL dated 3rd June, 1958.

2. It will be seen that one of the members, Shri G. P. Kapadia, has
submitted a note of dissent. On going through it, the Committee noted
that in several places, references had been made to evidence, documents
or information which were obtained by the Committee after giving an
assurance that they would be treated as confidential and would not be
published. The Committee considered that the publication of such
muterial would be a breach of faith and it, therefore, decided that such
references should be expunged from the note of dissent. The portions so
expunged from the note of dissent have been indicated by asterisks.

3. Shri Kapadia has appended to his note of dissent a pamphlet on the
taxation of income on joint stock companies published by the Indian
Merchants’ Chamber, Bombay and also a printed letter from the same
Chamber. The Committee was of the view that as these were printed
documents, they should not be allowed to form part of the Report.

4. Since the note of dissent was likely to create a wrong impression
about the main Report, the other members of the Committee wanted to
add a rejoinder on several points, but on my advice they dropped the
proposal. I, however, feel that I must draw your attention to the follow-
ing important point raised by them,

5. Shri Kapadia's interpretation of the terms of reference and conse-
quently his approach to the enquiry, were cillerent from those of all tle
other members of the Committee. In his note of dissent, he has discussed
such topics as the abolition of the Expenditure-tax, the raising of the
minimum taxable limit, rates and incidence of taxation and has made
recommendations thereon. As explained in para. 5 of the Introduction to
the main Report, all the other members of the Committee were of the
view that such questions were clearly outside the terms of reference. In
this connection, I would invite a reference to your letter No. 1447-FM/58
dated 19th October 1938.

. Yours faithfully,
Sd/- Mahavir Tyagi.
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INTRODUCTION

Thls Commlttee was appomted by the Government of India in
pursuance of Resolution No. 4(59)/58-TPL: dated the

APPOmtment “and terms 3rd June, 1958, the main  part of which reads  ag
- of reference under:; —

" “The Government of India have had under consideration for some
time the question of having an efficient system of direct
taxation which will be sufficiently broadbased and will also
‘be determined according to the capacity to .pay. With-a
view to achieving this end, necessary legislation has been
undertaken recently to impose taxes on wealth, expenditure
and. gifts and the exemption limit for payment of income-tax
“has also been rediiced. The integration of the tax structure
~has thus been eompleted 'so far as 1eg151at1on 1s concerned. .

2. The entire work.in connection w1th the assessment and colIectmn-
- - of these taxes has fallen on the Income-tax Department. This.
‘Department, was organised for the assessment and collection
‘of income-tax only. In recent years, it has been expanded
to take on thé new burdens but it is necessary to ensure that
the ‘administrative .organisation and procedure are such as
would " secure the basic objectives of the present taxation
policy, It is ~ equally’ impor¥ant that the adminjstrative
machinery should be effective in checking evasion of taxes
and function without gwmg any scope for pubhc complamt »

2. The Commlttee consist of ;:— |

(‘halrman '
Sbrl Mabavn' Tyag1 MP.
Members
'Sbri Rajendra ‘Pratap Sinha, M.P.
- $Shri B. M. Gupte; formerly a Member of Parliament.

: Shn G. P Kapadla formerly President, Ind1an Merchants Chamber,
o . Bombay.

Shn K. S. Sundara RaJan, Member Central Board of Revenue

Secretary
. Shri F. H Valhbhoy, Commissioner of Income-tax. -

3. The terms of reference io* the Commlttee were :—

“To advise Government on the administrative organisation’ and
-procedures necessary for implementing the integrated scheme’
of direct taxation with due regard to the need for eliminating
tax evasmn and avmdmg 1nconvemence to the assessees”

4 Even in the 1mt1al stages of our enqulrv we felt that it would be ,
necessary to suggest modifications’ in the .substantive provisions of the
vorious direct taxes Acts for securing the objectives set before us.” On’
a specific reference made by us, the Government clarified that the terms

410 C.B.R.



of reference permitted the Committee to suggest changes in the substantive
provisions of the statutes so far as they related to the administration,
organisation and machinery necessary for implementing the scheme of
direct taxes. Copies of the letters exchanged between the Chairman and
the Finance Minister, in this connection, are given as Appendix I to this
Report. ) : -

5. During the course of our enquiry, representations were made to us
by many with regard to matters like the optimum rate of. tax that could
be levied and other questions relating fo the incidence of taxation, raising
of the exemption limit for income-tax, the rationale of a tax on expendi-
-ture, scope for integrating-gift-tax with estate duty and the bringing into
the tax orbit of the Central Government, income from agriculture. We
have refrained from giving our opinion on them because they are all-
matters which have a bearing on the general taxation policy of the
Government and as such fall clearly cutside our terms:of reference. We
have, therefore, confined our attention, in the main, to the organisational
and procedural matters and wherever we have suggested changes in the
substantive provisions, they represent modifications which, in our opinjon,
have a direet bearing on the question of elimination of tax evasion or
avoiding inconvenience fo taxpayers.

6. Under the Resolution o% appointment we were required to submit
our Report before 31st March, 1959. However, we
‘Duration of the bhave had to approach.the Government for extension
B, ity of time. We had originally fixed 3Ist of October,
1958 as the date by which replies to thé questionnaire should be submitted’
but, in view-of the numerouf requests persistently made for extension
of the date, it became necessary to wait for a further period of time to
get all the replies. Some time had also _to be spent on the recording of
evidence. Thus, the first ten months had been utilised wholly for the
collection of memoranda and the written and oral evidence. As the pace
of enquiry progressed, it became apparent that the sifting ‘of the evidence
collected, the detailed discussion and formulation of decisions on the
various controversial problems and the drafting of the Report would fake
more time than anticipated and we had, therefore, to request for extension
of time. We are grateful to the Government for agreeing to extend time
upto 30th November, 1959. .

7. There had been a number of important enquiries with regard to

 the income-tax administration in India, previously.

Background of Of the previous enquiries mention may be made, in
snquiry particular, of those conducted by:— '

(1) the Income-tax Enquiry Committee (1936), _
(2). the Income-tax Investigation Commission (1948), and
(3) the Taxation Enquiry Commission (1954).

Their reports were of considerable advantage to us.

8. The need for the present enquiry has been succinctly explained in
the Resolufion of appointment itself.. We were assigned the task of
suggesting the administrative organisation and procedures necessary for
the achievement of the twin. objectives of elimination of tax evasion and’
avoidance of inconvenience to assessees. “At first sight, these two
objectives might appear to be directly opposed to each other inasmuch
as no effective checking of tax evasion is possible without making detailed
-enquiries some of which at least are bound to cause inconvenience to the
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_assessees. But the success of any tax administration ultimately depends
on the degree to which it is able to achieve both the objectives. The
manner in which a tax administration secures the legitimate dues of the
State by eliminating evasion on the one hand and avoiding harassment
to assessees on the other determines its true quality and efficiency.

9. At the beginning of our enquiry, we felt that it would be useful to
o - elicit the views and suggestions from the public with
. Procedure of enquiry. regard to particular problems which they wanted us
' .. to consider in detail provided they were relevant for
the purposes of our enquiry and fell within our terms of reference. With
"this end in view, we issued a press note on 18th June, 1958 inviting a
general statement of views from individuals and organisations on the
- various _ matters. The memoranda submitted in response to the
questionnaire,. helped us greatly by highlighting the various- problems
--arising in the administration of the direct taxes. Altogether, 380 persons
responded to our press note and their names appear in Appendix II to this
Report. Our questionnaire was published on 30th August, 1958. It was
divided into 9 parts viz., administration, asséssments, refunds, appeals,
collection and recovery of taxes, tax evasion, public relations, integrated
tax structure and general and contained 112 questions. Copies of the
questionnaire were sent to a large number of individuals, both official
and non-official and Members of Parliament, trade organisations, other
" associations, universities and public libraries: They were sent to persons
both in India and abroad. A Supplementary questionnaire consisting of
32 questions on specific issues was also issued.to the Central Board of
Rewvenue, officers of the Department and staff associations. ~Altogether,
9,931 copies of thé questionnaire and 1,282 copies of the supplementary
questionnaire were issued. In all, 535 individuals and organisations sent
replies to the questionnaire. Besides, we also received informative notes
on particular points, relating to the problems covered by our enquiry, from
individuals as well as organisations. Copies of the questionnaire, the
supplementary questionnaire as well as the list of persons from whom
replies and notes were received appear as Appendices III and IV to the
Report. We also addressed an additional questionnaire fo the Central
Board of Revenue containing 45 questions for eliciting detailed statistical
information on particular points and the information so gathered has
been utilised in the various chapters of our Report. . -

: 10, We held meetings from time to time, in gll for 105 days, including

~ 86 days spent in the recording of oral evidence between December 1958
and April 1959. We visited a number of places for the recording of evi-
dence. In the course of such visits, we met representatives of the State
Governments including Chief Ministers, Finance and Revenue Ministers
.and their senior officers as well as the representatives of all the leading
‘Chambers of Commerce, trade and other associations. We also met a
number of persons with special knowledge and experience of taxation
including Members of Parliament, leading Advocates and Chartered
Accountants, eminent Economists, senior officers of the Central Govern-
ment including many from the Department. The tour was also
. utilised for holding informal discussions. with Chambers of Commerce
and other organisations as well as the officers of the Department, studying
the actual working of income-tax offices and visiting the 'centres of
training for the Central Government officers. The list of persons who
gave oral evidence appears as Appendix V to this Report.

11. While on a private, visit to U. K., Shri R, P. Sinha, one of our
members, had discussions with the senior officials of the Board of Inland
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Revenue on the methods, prbéedurés and problems relating to the
administration of direct taxes in that'country. The information obtained
by him has beeri very useful to us for the purposes of this Report.

- 12. Our Report is divided into 9 Chapters. In the first chapter, we

' have discussed in brief the evolution of the integrated

Plan of the Report  structure of diréct taxation and made general observa-~
- re - tions on certain matters which attracted our attention.
We have divided our-discussion on' problems relating to ‘assessments into
two parts. In Chapter 2 which constitutes the first part, we have dealt
mainly with procedural matters. In the second:part, which appears as

. Chapter 3, we have .dealt in detail with specific preblems like taxation of
"income, or,wealth accruing abroad which cannot be remitted into the
country, depreciation allowances and: development rebates, ‘allowance of
bad debts, levy of tax on the undistributed profits of companies, registra-
tion of firms, re-opening of assessments, taxation of non-resident on the:
basis of business connection and the problems in valuation of asseis

" arising under the- different direct taxes Acts. .In Chapter 4, we have dealt
with appeals and revisions. We have examined the suggestions made to
us with regard to the personnel, methods and procedures of work, appeal
rights as well as certain specific problems and given our recommendations
with regard to each of them. In Chapter 5 which deals with collection
and recovery of tax, we have commentied on the arrear position and also
made suggestions for the improvement on the present system of effecting

- collection and recovery both through changes in law and otherwise, In
Chapter 6, we have dealt with refunds. Though, generally speaking, all
our recommendations have beén made bearing in mind the need for
. eliminating tax evasion and minimising inconvenience to the assessees,
we ‘have devoted one chapter—Chapter 7—ex¢lusively for a discussion of: "
special measures necessary for checking tax evasion and avoidance. In
Chapter . 8, we have critically examined the present administrative set
up and made' recommendations for improving ‘it in many respects. In
Chapter 9, which is the last chapter, we have dealt With the problem-

of public relations. :

13. We desire to record our deep sense of appreciation and' gratitude
.to all the individuals, Associations,” Chambers of Cormnmerce and other
Acknowledgments - Organisations -who have rendered us valuable
: o assistance by tendering writtenh and oral evidence as
.well as providing opportunities for our meeting them for informal dis-
cussions. QOur special thanks are due fo the Members of the Lok Sabha
and 'the Rajya Sabha who found it convenient to attend before us and
- give their views on many an intricate problem. To the State Govern-
ments and their officials, we wish to express our gratitude for the help
rendered in many ways, including arrangements for our stay.- We.are
grateful to the Central Board of Revenue for the facilities afforded to us.
anqd' the information furnished from time to time. We are indebted to:
Prof. Nicholas Kaldor whe, while on his way to Ceylon; found it possible,
to break his journey to meet us and to give us the benefit of his knowledge.
We express our sincere thanks fo the Board of Inland Revenue and, in
particular, to Mr. Ernest Roy Brookes, for the assistance given to Shri R. P. .
Sinha during the course of his visit' to U.K. 'To the- Commissioners of.
Income-tax, the officers and the staff of the Income-tax Department, we.
_are thankful for their full co-operation and the assistance rendered to us.

14. We are deeply indebted to the-Secretary, Ofﬁcers and Staff of the
I Committee for the competent and enthysiastic manner in which they.
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discharged their respective duties; . Our Secretary, Shri F. H. Vallibhoy,
rendered us invaluable assistance at all stages of the enquiry by bringing
to. bear on the work not merely his wide knowledge and experience of
direct taxes administration, law and procedures, but also by a high degree
_of administrative and organising efficiency. In particular, the systematie
.arrangements made for the recording of evidence and minutes, the pre-
paration and circulation of noted and other 'papers left nothmg to be
desired. The Officers on Special Duty, Sarvashri R. S. Mani, D. N.
Chaudhri, L. R. Jain and C. Balakrishnan were of  great help to.us in
elucidating the numerous problems’that arose from time to time during
the course of our enquiry. We are grateful to them and to the staff for
their untlrmg zeal and the extremely arduous labours pput in. :



CHAPTER 1
GENERAL
The system of direct taxation 1s not new to India. There are references -
. both in Manusmriti and Arthasasira to various taxes. Thus, the Stafe’s
g - share of the income from the land was fixed in normal
Evolution of the inte- times between 1/12th and 1/6th depending upon the
grated 1ax structure  quality of the soil and the amount of labour expended
o on cultivation. In Kautilya’s Arthasasjra, mention is
made of a large number of sources of revenue like profits from crownm
lands (Sita), portion of profits payable to the government (Bhaga),
_zeligious taxes (Bali), taxes paid in money (Kara), road cess ete. (Vartani),
capital (Mula), premia (Vyaji), and fixed fines (Atyaya). Reading
through his exhaustive and penetrative discussions on how a King should
avoid keeping his subjects waiting unnecessarily for audience, or the forty
ways in which the revenue of the State was capable of being embezzled, or
the manner in which the State could encourage .informers through
rewards ensuring, at the same time, avoidance of the growth of
‘unscrupulous black-mailers,.or the grant of remissions of tax on emergent
occasions, or the way in which the validity of accounts and the truth
regarding income, wealth or expenditure of the citizens should be ascer-
tained by agents who would go around and make discreet enquiries, a
modern reader can easily persuade himself to believe that the discussion
iz of the present ddy problems. ) .

1.2. Before the advent of the British rule, apart from land revenue,
there were different types of direct taxes in the different regions of India.
But it was land revenue which dominated the scene. The British conti-
nued most of these levies for sometime but gave them up progressively.

For a period, with the exception of land revenue, there were no other
direct taxes in the country. . .

1.3. Income-tax was introduced for the first time in 1860, but it was only
in 1386 that it became a permanent feature of the Indian tax system. The
Act of 1886 continued until 1918 with a number of amendments, the
important changes effected during the period being the introduction of
the principle of graduation in income-tax in 1916 and of Super Tax in 1917.

"l 1918, a new Income-tax Act was passed repealing all previous Acts,
This Act remained in force upto 1922 when owing to the reforms brought
about by the Government of India Act, 1919, which made income-tax
4 Central subject, a new Act (Act XI of 1922) was passed. This Act has
coniinued to be basis of the Indian Income-tax system down to the.
present day though it has been amended considerably since 1922—notably

. by the Amendment Act of 1939. With the transfer of land revenue to
the Provinces, income-tax was the only direct tax levied by the Central
Government continuously until 1953 when estate dufy was introduced.
With the enactment of the Wealth-tax and Expenditure-tax Acts in 1957
and the Gift-tax Act .in 1958, the preseni iniegrated siructure of direct
taxation came intc being. '

14. At present, the direct .taxes levied by the Central Government

. are all administered under separate statutes. Though

Integrated Tax Code the Acts differ fundamentally from each other as
' regards the base of tax, the rates of levy etc, a good
deal of uniformity in the procedures relating to matters like assessments,
appeals and collections already exists. It was suggested to us that it
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would add considerably to the conwvenience of both the Adr‘ninistratlon ‘
and the taxpaying public; if thése Statutes are administered’ under: one
common code. However, we feel that until such time as the Department
and the taxrpaying public gain sufficient experience of the working of the
existing statutes, the. present position may be allowed to continue.

1.5. It was suggested 1o us that in the place of the present system of
Co7 .-+ < having . different returns in which assessees are
«Comprehensive rewiin required to declare ‘their income, wealth, expenditure
B o | and gift for tax purposes there should be one com-
prehensive return. In our opinion, it i1s not wortﬁwh@lq to introdyuce a
system of assessment-on the basis of such a comprehensive return because
the liability under the different Acts does mot arise in all cases. Even
with regard to cases of assessees who are liable to more than one tax no-
" additional benefit might tccrue merely from the introduction of a comy
prehensive return. ‘We feél that the purpose .would be served if the
assessments of persons liable under the different direct taxes Acts are, as
far as possible, completed simultaneously. - Such a procedure would add
to the convenience of the taxpaying public. At-the same time, it would
help the Department in utilising the self-checking character of the
information available in the various returns and statements. :

-~

1.6. It was also pointed out ‘that difficulties had been experienced under
. the existing systemn because of the different designa-
) . tions given to the assessing authorities.: At present,
" the direct taxes levied by the Central Government are all administered
" by the Income-tax Departrhent. The Income-tax Officer, who is the
1 assessing -officer under all the direct taxes Acts, has to sign his -orders as'
"~ Wealth-tax Officer, Expenditure-tax Officer or Gift-tax Officer, as the case
may be. ' Similarly, the Inspectihg Assistant Commissioner.of Income-tax
or the Appellate Assistant Commissioner of Income-tax or the Com-
missioner of Income-tax, while passing statutory orders under the other
direct taxes Acts, has to sign- them  as Inspecting Assistant Commissioner-
of Wealth-tax, Inspecting Assistant Commissioner. of Expenditure-tax,,
Inspecting Assistant Commissioner of Gift-tax, or Appellate Assistant
Commissioner of Wealth-tax; .Appellate ~ Assistant Commissioner of
Expenditure-tax, . Appellate ‘Assistant. Commissioner: of Gift-tax, or Com--
missioner of Wealth-tax, Commissioner of'Expenditure-tax, Commissioner
of Gift-tax; as.the case may be. All these.cause-a good deal of confusion
_ ir the minds of the public. . We feel that the adoption.of a..common
designation for the authorities- administering-the Acts will help to avoid’
this difficulty. We, therefore; suggest that the designation of the:assessing
officers under. all the direct taxes Acts may be changed. to-‘Direct' Taxes"
Officers’-and the designation of the other authorities.to Appellate Assistant
Comumissioner,. of Direct’ Taxes; Inspecting Assistant- Commissioner: of'
Direct Taxes, Commissioner:of Direct. Taxes: and Direct- Taxes Appellute:
Tribunal. It is.also necessary-to change the designation of the Income-tax.
Department: into the.‘Direct Taxes Department’. ° '

Designations

O At t_fiis.s?;agé, '\iré.,é:onsiderl it nécessarj to make a'few 'general’-
observations on certain features of the Administration which came to our
“notice in the course of our enquiry. '

1.8. A feature which- attracted our- attention- was ‘that clianges: were

) o being effected in.the.tax laws rather too frequently.
Changes in law . In recent years, there have been numerous changes in
A the tax base, the rates of tax as well as methods of
nssessment. These changes are- effected either- with a' view’to varying
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the incidence of taxation or to rectify lacunae in the tax Jaws. Yet we
‘consider that if such frequent changes. were not effected in the tax laws,
it would add to tte efficiency of the Administration. As the officers have
to spend considerable’ time in keeping themselves upto-date with the'
wchanges in the law, it inferferes with their normal duties. Wkén the law
is modified. too frequently, the officers also find it difficult td remember
which specific provision was applicablé for a particular year. Therefore,
" frequent changes in the statutes should be avoided. '

" 1.9. Another suggestion we have to make in this context is with regard
to the present method of effecting changes in the {ax laws through the
Tinance Acts. ~We are of opinion that all the substantial changes in the
law should be effected, as far as possible, through spécific amending Acts
-which -would provide opportunities for detailed consideration by the
—Parliament. - - - v o . e )

1.10. A suggestion which. was made to us by almost all the witnessés
o was with régard to. the need for simplification of the

-, Simplification of taxing statutes. This is a demand which ‘had been
., Stawtes. * pressed before every commitiee, hot only in India but
also abroad, The task is in no.way an easy one as it is not possible to .
. draft statutes in a simple language and ‘comprehensive enough to cover
the vast multitude of economic pursuits of the tax payers. But there is
no doubt that if changes in statutes are reduced to the barest minimum
and the provisions are arranged more logically and: expressed in clearer
language, much of the existing ambiguity would disappean - We find that

' the Law Commission has prepared a redraft of the Income-tax-Act, largely
Ffulfilling. these requirements.: '

1.11. During the course of our enquiries we gained the feeling that
- " though the taxpayers were aware of the problem of tax:
© Attitude of the evasion and avoidance in a general way, their attitude
public towards it was one bordering on indifference. A
great deal of .effort, therefore, seems to be required on the part of the
public men and leaders of society to arouse public conscience in this
. -respect and bring about a healthy outlook and create a proper climate of
opinion. We have discussed this aspect of the problem in detail in the
‘Chapter on Evasion and Avoidance. Much depends also upon the maijn-
tenance of good public relations by the Administration and we have
stressed its importance throughout our Report.- - ", :

1.12! The extent of mutual distrust which seems to exist between the
‘ - "Administration and the taxpayers has caused us great
Mutual distrust concern. We consider that unless the assessees’ faith
‘ . "in the efficiency, impartiality and sense of justice of
the administration is restored, no amount of legislation by itself would
-improve the present state of affairs. The Department should, at all fimes, |
display an .intelligent and sympathetic concern with the problems.of the*
assessees. This requires that the -assessees’ understanding of particular
fax measures should be improved, the inconvenience caused to them
minimised and their complaints enquired into more promptly and
sympathetically -than'at present. While- the taxpayers have_ their
Tesponsibilities in this regard, the manner in_which they are discharged
depends, to a.great extent, on the treatment which assessees receive at
the hands of the authorities. .
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1.13. Another aspect to which we desire to draw particular attention

is' the need for a larger degree of co-operation between the various

- governmental agencies at the Centre and the States.

Co-operstion between The Income-tax Department of the Central Govern-

tge Central & State ment and the Sales Tax Departments of the State

'+ (Governments Governments, for example, can be of great help to

each other through a systematic exchange of informa-

tion relevant to the assessments by either authorities. We are dealing

with this aspect in greater detail in the Chapter on Evasion and Avoidance.
~ S .

.'1.14. In addition to serving the primary purpose of providing sufficient
revenues to the State, taxes have come to be recognised:
_ as an instrument through , which the social and-
economic objectives of a welfare State could be achieved. They are
utilised now for providing incentives for larger earnings and more savingsy,
fostering industrial development by selective concessions, restraining
ostentatious expenditure, checking inflationary pressures .and achieving
. social objectives like reduction .of inequalities and enlargement of
opportunities to the common man. The extent to which these objectives
are secured depends largely upon the degree of efficiency attained in the
administration of the taxes. The efficiency of administration becomes
all the more important in the context of the economic development which
is taking place in the country as a result of the Plans. While taxation
provides the resources for the Plans, t{axes themselves are, in Turnm,
influenced by the results flowing from the Plans. The improvements in
the economy of the country will be reflected increasingly, in the coming
years; in the total amount of income and the value of assets that would
come up for taxation. There will also be a substantial increase in the
total number of taxpayers. In such circumstances, it is essential that
proper measures should be teken, well in advance, to enable the State
. to secure its due amount of taxes. The administration of taxes has to be
so geared that the State is able to collect the taxes in full without causing
any undue inconvenience to the assessees. Qur recommendations which
follow in the subsequent chapters are aimed at acl}ieving these ends.

- Conclusion



CHAPTER 2
ASSESSMENTS—I
PROCEDURES
INTRODUCTORY

- 2.1. Assessment represents the first stage in the administration of a
taxing statute when the taxpayers come into -direct contact. with the
Department. The term ‘assessment’ refers to the computation eof income,
. wealth, expenditure, gift or estate for tax purposes as well as tke determi-
nation of the amount of tax payable. For the success of the Administra-~
tion, it is essential that the assessments made are just and fair and that
they are completed without avoidable delay. Any laxity, in either the
standards of fairness. or the speed with which the assessments are com-
pleted, could lead to difficulties for both the assessees and the Department.
Not only do timely and just assessments contribute to good public re-
lations, ‘but they also enable prompt collection of the taxes levied and
" minimise the chances of ‘evasion. We examine, in this. Chapter, ' the
various modifications that are necessary in the procedures of assessments
to secure both these objectives.

TOTAL QUANTUM AND ARREARS OF ASSESSMENTS

22, From the statistics furnished to us by the Central Board of Revenue,-
we find that a large number of arrear assessments are carried over from
year to year. It is these arrear assessments which are responsible for the
growing arrears of taxes and the consequent criticism of the Department.
We analyse in the followmg paragraphs the total quantum of assessment
work under the various direct taxes Acts, with speclal reference to arrear
cases.

2.3. The figures of 1ncome-tax assessments for disposal and those com-
pleted during each of the last five years are given in table I. -

* Table—1 Progress of disposal of Income-tax assessments.

, : No of assess- - No, of assessments completed No. of ass-
Financial year ments for essments
_ disposal Out of* . Outof Total pending at
v current Arrears . . the end of
. . t_hc year .
I 2 3 4 5 6

95455 - - - _‘ 15,52,931 | Go424r 339212 (30,1'3,%5)3 6.09.478

1955-56 . . « 14,52,960 ;4:31,194 4,909,934 (68;;’"}:)8‘ 5,39,832

1956-57 °. . . 13,98a954 5:27:1.03 3,96,157 (2;23;“:25)5 4,75,689

1557-58 . oo 14,43,997 5,83,560 4,19,16% :(tg;?i,%s)x 4,41,'246‘

1958-59 s e s 3587228 7:04,775 4,26,581  1I,31,356 4,55,872
. L o - (71-2%)

[Fxgures shown in brackets in Col. 5 represent percentage of cases disposed of to total number
of assessments for ‘disposal.}

It would be ohserved from the above table that the number of assessments .
completed during any of these years, expressed as a percentage of the

5
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total number of assessments for disposal, has been continuously on the
increase and, in 'consequence there has been a gradual reduction in the
number of arrear assessments carfied over from one year to - another -
except during 1958-59 when there is a slight-increase. Still thé number
of arrear -assessments is very large and it represents about six months’"
swork-load at’the present rate of disposal. It would also be noticed:that
“the number of assessments for disposal has' shown a tendency towards
increase specially marked since 1957-58.  This is presumably because of
lowering of the minimum taxable limijt and increased surveys—internal
as well as external. This increase is likely to continue in.the future as
well. Even though the number of assessments disposed ‘of during 1958-59
was the maximum during this entire period, there is also an increase in
the number of assessments pending disposal at the end of that year, as
compared to the imrediately preceding-one. Unless immediate steps are
taken - for a.more substantial improvement in the rate of disposal, the
hiumber of assessments remaining pending at the end of any year woald
tend to increase, -~ = . R
.24 A furthet analysis of the assessments’ disposed of during the year
and those’ remaining pending at the end “of the year according to the
categories of cases, has-been made for the:last five years, The relevant -
analysis is shown in Table 2. C -

Table 2. Analysis of disposed of and pending assessments according to categories ‘of income.’

-

Cases

" Cases " Cases Cases Cases’
© withy - with ~with with not .
-busi~ busi- busi- busi-  covered
_ . ness - .ness  .ness ‘ness by the
Year income income  income  incoms other : ‘
exceed- above above  upto Rs. = categor- Total -
. ing Rs. .Rs..10000 Rs, 5000 .5000& ies, *° . .
.. =25000. . butnot _butnot . hon- largely, -
© ' (Cate- exceed- . exceed- business  salary
gory-I). . ingRs. . ingRs. = .cases cases
-7 25000 10000 (exclud-  (Cate-
(Cate- (Cate-  ing sal- gory-V)
N gory-1I) . -gory-III) .ary) with
- income
above
taxable
limit.
(Cate- .
. - gory-IV) -
" 1954-55. D 69002 113031 169121 ‘153673 438626 043453 °
i P, 53016 69293 IIo472 171278 205419 - 609478 ,
1955-56 "D 7 68692 133268 1‘8443'9’ 177654 338084  801128°
S CUPr YU So872 - 66647 99603 135399  1B73ir  sdosiz’
ot el e RS T AR . R
1956-57 . D; 69073 129202 194398 175331 355171 - 923265
S (P 4e382 sBear 842597 s1usez a7isis 475689
1957-58) D 76864 . 142028 217219 209606 ° 356134 100275T
- P . 40100  53278" 82229 108005 157637 441246
"Y958-59 D' 79948’ 155421 ' 25101 |, 262578 382294 . 1131356
' P 38553 . 52832 82574 114200 167704, 455872 .
NOTE : D, represents the number of cases disposed of during the year, ' -

P. represents the number of cases pending at the end of the year.
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The table- shows that the bulk of the d1sposa1 is accounted for by coms
paratively lower income cases which do not yield much revenue and
involve less difficulties and comphcatlons It also shows that the pace
of dlsposal in the Categoryu-I cases, in which the business income content
is in ‘excess of Rs. 25,000, is proportionately lower, although these cases
contribute the bulk of the revenue. This is perhaps due to the fact that
these cases involve considerable investigational work which has to be
carried over a period of fime. We feel that so long as the modes and
procedures for assessments of various types and categories of cases remain
the same, the tendency to take up easier work earlier will persist. It
‘would further be observed from the above table that the number of cases
in” the lower groups has lately registered a considerable increase ‘in the
later years due, no doubt, to the lowering of taxable limit from Rs. 4,200
to Rs. 3,000. -We are of the view that no real headway could be made in
the clearance of -arrear assessments, partlcularly those of higher. category

rases, unless the modes and methods of . assessment are-substantially
modified.

2.5. The position regarding estate duty cases is sitmmed up ‘in the
following table. - :

Table 3——P'rogress o;f dzsposal in estate duty assessme'nts oo
Financial year B -;954_-55 1955456 i956—s7__’ ' %957(-58 . _1958-59\ '
{a) No. of caseg for disposal . . 3,527 - 6,822 | Io,o74 ‘ - 11,065 \10,779
() No.disposed of = . . = 1,486 3,315 6235 . 8,185 7,664

(©) No. pending at the end of the year. 2,041 3,507 3,839 - 2,880 3,15

ra

The pendency m these cases represents some five months’ Workload.
When the Estate Duty .(Amendment) Act, 1958 is brought into force and
the minimum dutiable limit of the estate is reduced from Rs. one lakh
tc Rs. 50,000, there will be a large mcrease in the number of small ‘estate
duty Qases _

2.6. The posmon regarding Wealth-tax assessments may be seen from
the following table. . . B
Tgble. 4.—Pr0gress of 'disposal- of - Wealtb-,tdn;‘ ossessments._

\ R ) LT ’ L

Financial year , - - ) C '1957-58  1958-59
" (a) No. of cases for diSposal‘ - S . S . . . 37,906 56,667
(b) No. dlsposed of . . . - .. . . . 19,190 44,077

(c) No. pendmg at the end of the year ... e . 18,716 12,590

T B B .

In the ﬁrst year, the disposal was low because, be51de being a new tax,
the Act itself was passed during the mlddle of the year. ‘The second year
shows an improvement. - ‘



9.7. The Gift-tax and the Expenditure-tax Acts came into force (_mly in
1958-59. ’Ehe figures of disposal of assessments under these Acts, in that
year, are given below:— .o L ' _

" Table 5—Progress of disposal of Gift-tax-and Expenditure- °
. : tax assessments ’

Gift-tax  Expendi-
- tfure-tax
(1958-59) (1958-59)

(a) No. of cases for disposal -~ R . s e .« e 7:039 7774

() No. disposed of . . e e e e 4,778 5:7f3
() No. of pending at the end of the year . . PR L 2,261 . 2,006

Considering that this ‘was the first year of administration of these two
new taxes, the disposal of assessments has not been -unsatls_fa_ctory.

2.8. The preceding paragraphs give an idea of the present volume .of
the assessment work under the various direct taxes Acts, and the extent
{0 which tke Department has been able to cope up with it. - Although it
has been’ making determined efforts to reduce the pendency of assess-.,
ments, much still remains to be done, because with even a slight relenting
of efforts the arrears will again start mounting. So far as we can
visualise there will be a. continuous increase in the workload of the
Department in the coming years due to numerous factors, such as increas-
ing level of developmental expenditure, ‘the lowering of taxable limits
both for income-tax and estate duty and- inte_nsiﬁcatioﬁ of the survey work. ’
Though it is not possible to estimate, with any  high degree of accuracy,
the extent of the likely increase, according  to a rough estimate given
%0 us by the Central Board of Revenue, the number of income-tax
assessees is likely to increase from 9,83,277 as on 1st April, 1959 to about
12 lakhs in a period of five years from then.. It is imperative, therefore, .
. that the Department should constantly bring to bear a sense of urgency

‘on the question of disposal of assessments and, in particular; the liquida-
- tion of arrears. Its endeavour should be to complete all assessments, as

far as possible, in the assessment year itself and, save in exceptional
cases, no assessment should remain pending for more than two years,

MEASURES FOR EXPEDITING DISPOSAL

29. We now proceed to examine the various factors which cause delay

in 'the disposal of assessments and discuss measures for securing their
speedy completion.

2.10. Delay in the filing of returns under the Income-tax Act is one of
the most important causes of arrears of assessments as

Delay in the filing of Well as arrears of taxes. We note that the existing

. Teturns. provisions in the Income-tax Act relating to the issue
of statutory notices for the filing of returns, the

absence of any automatic statutory time-limit therefor and the free use
of discretionary powers in granting extensions of time are largely
responsible for these delays. Quite a number of assessees do not file their
returns for a considerable period merely by applying repeatedly for
extensions of time on one petext or another. The solution to this problem



would be to specjfy, in the Income-tax Act itself, a definite date by which
the assessees should be required to file their returns, as is now obtaining
under the other direct taxes Acts. e position is, however, complicated
by the fact that the assessees follow different accounting years as ‘previous
years’, - There are more than, a dozen of such accounting years in vogue
in different parts of the country and, as assessees attach considerable
importance and even sanctity o their respective accounting years, it is
not possible to insist on 'a common &accounfing year for all assessees.
Further, to require all assessees having different accounting years to file
the returns by a particular date would not be. equitable because the
- assessees having -the financial year as their accounting year would get
much less time than those following the Samvat year or Diwali year.
‘We are aware that, in business cases , some time has necessarily to be
‘allowed for the closing of the accounts, the preparation of trading and
profit and loss accounts and balance sheets as well as for the audit of
accounts in the case of companies. But, even so, we do nct see why a |
_statutory date should not be fixed by which the returns should be required
to be filed. We therefore, recommend that assessees having income from
‘business, profession or vocation should be statutorily required to file their’
‘returns of ineome within four months after the close of accounting year
or by 30th June following that year whichever is later. For all other
assessees the last date for the filing of returns should be 30th June, re-
gardless of their accounting year. In doing so, the Department would be
-adopting a practice which is in force in several other countries including
Canada and US.A.;;, .
. 2,11, The time-limit that we have proposed should be sufficient in the
-vast majority of cases, though. there could be some exceptional cases
where, due to unavoidable reasons, it may not be possible for assessees
to file returns within the prescribed time.. We, therefore, suggest that
the discretion of assessing offlcers to grant, in suitable cases, extension
of time for filing of returns should continue. In cases where the
accounting peripd for business, profession or vocation ends after .3lst-
December, the assessing officer should be empowered.to grant suitable
" extensions of time on his own upto a date not exceeding beyond a period
of six- months from the end of the accounting year. . In any other case,
extension should be granted by him only after obtaining the previous
permission of the Commissioner of Income-tax and on conditions which
~might include the furnishing of adequate security for the tax due.
Assessees should be required to apply for extension of time in a prescribed
‘form, undertaking to pay, for the period of extension, interest at six per
cent per annum of the tax that may become due on assessment,  The
Tevy of such an interest in all cases of extension should be compulsory and
should be statutorily laid down. If the assessing officer feels tkat. the
extension of time is not justified, he may himself reject the application.
“With the prior permission of the Commissioner, he should also, be able to
curtail the period of extension, after giving notice to the assessee, if such
curtailment is found necessary. ' No appeal should lie against the ordérs of
the assessing officer refusing to extend the time asked for. Assessees who
do not file the returns by the prescribed date or the extended date should
be subjected to deterrent penalties which should wary according to the
period of default. We believe that if the statute is amended as suggested
by us, the dilatory tactics of assessees would be effectively checked and
there would be an even flow of returns into the various assessment circles.

2.12. Section 22(1) of .the Income-tax Act which provides for' the
publication of a general public notice was introduced in its present form
in 1939 when extensive changes were made in the Income-tax Act, one
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of which placed the statutory liability for filing returns on the taxpayers.
thernselves. Since it was a fundamengal . change, it was considered.
necessary to remind the tax-payers) every year, of their responsibility
in this matter, before their returns became due. This provision has been.
in force for ever twenty years now and most of the assessees have become
aware of ‘their obligation in this regard. We are told that the statutory"
requirement of having to issue notices annually in the elaborate manner
prescribed, with all its attendent formalities, is ‘acling as. a'drag on the .
‘income-tax administration and is partly responsible for the delay in.
assessment. The annual cost of publishing: this notice in the various.
newspapers comes to about Rs. two lakhs. Such a notice has few parallels
in other countries and even 'in our country, there is no provision for the
issue of such’a public notice in any of the other direct taxes Acts.- Some
witnesses were, however, of the opinion that the publication of this, notice-
should continue because it had  a definite’ psychplogical effect, inasmuch.
‘as it reminded the taxpayers that the assessment year had commenced, and
that the returns should be filed within the prescribed time.” While we-
appreciate the force of this point,.we do not feel that it is necessary, for
this purpose, that the notice should be issued in its present elaborate-
manner with the name, designation and jurisdiction of each Income-tax
Officer in the country. Hence we recommend that the'statutory provision.
for the issue of a general public notice should be deleted. Instead, a simple
advertisement should be issued in the beginning of each assessment year,
reminding the public about their liability fo file their returns under the
various direct taxes Acts within the prescribed dates and that failure to
do' so would attract the penal provisions of the Acts. Such anotice should
get the widest publicity through press, radio, cinema slides, ete. Suitable
advertisement plates reminding the taxpayers of the final .dates of sub-
mission of their returns should also be displayed prominently in places .

of public resort. : :

2.13. Section 22(2) of the Income-tax Act lays down that the assessing
officer may, at his discretion, send o any pérson whose total income, in
his opinion is of such an amount as would make the person liable to in-
come-tax, a notice requiring him to submit a return of income, within a:
specified time (not less than 30 days).from the receipt of such a-notice.
‘When this provision was originally introduced in the Income-tax Aect in-
1939, Government had given an assurance .in.the Legislature that the
Department would continue, as in the past, to issue notices to all assessees
borne on its register. We are informed that the preparation and issue of
~these notices take considerable time.and there are quite a few cases of
the existing assessees- who successfully avoid the .service of such notices
and thereby delay the filing of teturns. We feel that service of such.
notices by the Department in terms of that assurance should be no longer-

'obligatory, since all existing assessees have, by mow, become familiar
with. their obligations to file the return. However, as a matter of con-
venience to the assessees, the Department should continue fo issue the
return.forms to the existing assessees, before 3(th of April, each year, but
the non-receipt of a retuin form by an assessee should not be made as.
an_excuse by him for not filing the return by the specified date, viz.,
30th June, or four months from the end of. “he accounting year.” If a per-
son does not file return within the time limits, or within extended time,
he should be considered to be in. default as not having filed the return
unless he can show that he had applied for a return form to the assessing
offlcer in time and the same had not been supplied to' him. ‘

214 We 'are not. ‘recommenﬁiﬁg, for the p_reserit, any change in the
provisions of other direct taxes Acts rélating to the filing of returns. The:
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Department may, after it gets sufficient experience of the wox\'king‘ of the
proposed procedure for income-tax, extend it to other direct taxes.

~ 2.15. We were informed that one of the main neasons for delay in the
filing of returns was that the prescribed forms were not made available
to the assessing officers well in, timie for issue to the assessees. This is .
an unsatisfactory state of affairs. It is essential that returns and notices
should be, printed well in advance and sufficient copies distributed to tax
offices-beforz first April. For this purpose, we are making necessary sug-
_gestions in the Chapter on ‘Administration’. The return forms should be
sent to the assessees by ordinary post under a general certificate of post~
ing so as to reach them before the 30th April. To facilitate the early
issue of return forms, notices etc., addressograph machines should be .pro-
vided in the bigger offices and cyclostyled slips giving names and addres-
ses, of - the assessees should be made -available in sufficient quantities to
» smaller offices.: It should be seen that the General Index Registers of the
.various tax offices contain the latest addresses of the assessees, who
should be required to intimate to the assessing officer any change in their
address. The changes intimated by the assessees should be acknowledg--
ed and incorporated in the registers and record, without any delay.

. - 2.16. We are given to understand that a large number of returns re-
I ceived in the Income-tax Offices were incomplete
_Incomplete and defec-  and defective and these caused delay in the finalisa-
| Hve retumns, tion of assessments. Instructions. already exist to
“the effect thaf all returns should be subjected to a preliminary scrutiny
on receipt and if a return is found to be defective, for one reason or the
other, the defect should be pointed out to.the assessee througk a stand-
ardised form. This procedure does not appear to be generally observed.-
Failure to adhere to this procedure results, sometimes, in adjournment of-
the cases and considerable inconvenience to the assessee. We, therefore,
suggest that the responsibility for preliminary scrutiny of the income-tax
returns should be assigned specifically to the Inspector or Head Clerk,
who should maintain- a complete record of the checking done. Such a
scrutiny should be restricted to pointing out technical defects which have
;F material bearing on the assessment.

2.17. Another cause for the delay in assessments that was ~brought
: o 3 t6 our notice was that adjournments in tlie course
of dssessment procesdings were of frequent occurrence. We were in-
formed that adjournments were sought by assessees, on one pretext or
.the other and, at times, merely for the purpese of delaying assessment
and payment of tax. These requests were, sometimes, made on the day
of hearing itself, thereby considerably upsetting the- officer’s programme
of work. On the other hand, it was represented that adjournments
were not allowed by the officers even when the circumstances fully justifi-
ed them. While we appreciate that proceedings might have to-be
adjourned on account of genuine difficulties of assessees, adjournments
should .not be given as a matter of course but granted only where they
are justified.  An atmosphere of mutual adjustment and co-operation .
should prevail in this regard.- -

2.18. It was representéd to us that one of the reasons for adjournments
was.the fixation of cases without consultation with the representatives of
- the assessees. It was stated that if cases were fixed after prior consulta- .
tion with them, there would be fewer adjournments because the repre-
sentatives would be enabled to adjust their programme in advance and

410 C.B.R.
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make themselves available. We feel that the assessing officer should have
jull discretion to fix his programme and that he should have the final say
in the matter. Subject to this, there should be no objection to the asses-
sing officers adjusting their programmes for assessment, should the re-
presentatives so request.

2. 19. While on the subject of adjournments, we may refer to the com-
plaint made by some witnesses regarding the late service of notices under
Sections 23(2) and 22(4) of the Income-tax Act. Tt was pointed out that,
sometimes, the notices were received as late- as the evening preceding
the day of hearing or even after the date of hearing. This may be due to
delay in service of notices or to their late issue. Adjournments in such
cases become inevitable and the assessees are put to unnecessary incon-
venience. We are, therefore, of the view that the assessing officers should
give a minimum of eight days’ time from the date of service of a notice
for its compliance. Suitable control measures should be taken to see that
this is strictly observed. - ’ )

2.20. There are several reasons for which proceedings are adjourned
by the assessing officers, on their own. Although there are administra-
tive instructions, requiring the assessing officer to make a prior study of
the records and the returns filed by the assessees before fixing up the.
appointments and hearing the cases, we understand that these instruc-
tions are not often followed in actual practice. At times, the cases are
fixed without even ascertaining whether the relevant records are avail-
able in the office or have been sent up fo appellate or other authorities.
Not infrequently, the assessing officers study the necords only on the day
fixed for the hearing and, sometimes, only when the assessee actually
" appears. The lack of such prior study and absence of planning in posting
cases lead fo slipshod work, adjournments for eliciting information
piecemeal, inconvenience to assessees and other difficulties. These factors
~ certainly delay assessments considerably and also affect the quality of
assessments. . . ' :

2.21. A reason generally advanced for this lack of planning and prior .
study was that the assessing officers. were over-worked. It was stated
that, in addition to assessment work, the officers had to attend to other -
miscelaneous duties of - multifarious character. This 1is true fo some
extent and we are suggesting, in the Chapter on ‘Administration’, various
measures to relieve assessing officers of routine administrative duties and -
rationalise their workload. But that apart , we would like to emphasise

“that the need for planning of work and prior study of a case is nowhere

~ greater than in the Income-taxr Department. '

2.22. Assessing officers adjourn’ the proceedings from time to time
for obtaining information or making some inquiries. A prior study of
the case papers would enable the officer to acquaint himself with the facts
already on record and to know what additional information would be re-
quired. Wherever possible, informatign required from the assessee should
be obtained by issue of a suitable questionnaire to him befdre the case is

“actually taken up for hearing.. It was suggested, in this' connection, ‘that
the forms of the questionnarie to be issued in cases of different trades,
industries and professions should be standardised and these should cover
all points on which information is likely to be required for assessment
purposes. Some complaints were, however, made to-us that, at fimes,
elaborate standardised questionnaire were sent to all assessees of a trade,
regardless of the fact that most of the questions were not applicable to
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the majority of the small and middle income assessees in that irade. In
our opinion, preparation of standardised -questionnaire for important in-
dustries, trades and professions is a step in the right direction, though the
indiscriminate issue of such standardised questionnaire to all assessees as
a matter of course, should be avoided. Their issue should be restricted to
big ‘cases only where information of the type referred to in the question-
naire would be relevant to the completion of assessments and required
from year to year. Even in such cases the standardised quqstionnaire
should be used only as, a basis and not sent in toto. As many points as are
relevant to the particalar case should be culled out from the standardised
questionnarie and incorporated in the questionnaire relating to that case..

2.23. Another important feature which came to our notice was that the
disposal of assessments was not evenly spread
throughout the year. The pace of disposal is marked-
ly lower in the earlier part of the year as compared to
.the subsequent part, parficularly in the last quarter. Assessments in large
income cases appear to be made mostly towards the close of the year, as
would be obvious from the fact that out of a total demand of Rs. 231 crores
raised during 1958-59, a demand of about Bs. 49 crores had been raised
in the last month, viz., March, 1959. One of the reasons for the delay in -
taking up such cases early is, perhaps, the late filling of returns in them."
We have made certain suggestions earlier in this Chapter for remedying
this situation. But a more important cause for such delays is the lack of
a planned programme of disposals for the year. Advance planning of
work is essential for the efficient functioning of the Department. We,
therefore, suggest that in the beginning of the year each assessing officer
. should chalk out a plan of his work for the year. In doing so, due care
should be taken that revenue-yielding and arrear cases are taken up
sufficiently early in the year, that all pending assessments in o case are
taken up together and that the assessments under the various direct taxes

Acts in a case are disposed of simultaneously.’

Planned programme
for disposal )

2.24. At present, assessing officers are assigned jurisdiction mostly on
territorial basis and they have, therefdre, to handle
. all types of cases falling in the respective ancas.
Though, from the point of view of convenience to the assessee, this
arrangement is satisfactory, it nesulfs in uneven attention to different
cases imbalance in investigation .and consequent delay in assessments.
For expeditious disposal and proper assessments, we feel that it is
essential that the cases are classified into different groups on the basis of
their revenue potential, source of income, investigational work, etc. The
Department has been taking various steps in this direction from time to
time. Functional Circles have been created in some Commissioners’
charges, to which the-cases are assigned on the basis of similarity of
business, profession or vocation, viz., textile mills, oil companies, jute
mills, sugar factories, shipping companies, banks, insurance companies,
‘speculation cases, doctors, lawyers, contractors, film artists ete. Such
‘Circles have the advantage of specialisation and make for quicker disposal
and better investigations. We suggest that this system should be extend-
-ed and that, wherever there are sufficient number of cases available,
Functional circles should be organised. We find that groups of connect-
ed casés and cases involving detailed investigations and where substan-
tial evasion is suspected, have been segregated and are being dealt with
in Central and Special Circles constifuted for this purpose. We are
examining their working in the Chapter on ‘Evasion and Avoidance’. We, -

Assignment of cases
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may also refer to the scheme of group Assistant Commissioners intro-~
ducad in December 1956 in certain Commissioners’ charges. Under this.
scheme, the assessing officers work under the. personal guidance of the
Group Assistant Commissioner and get their difficulties solved by personal
discussions. We arg examining this scheme in detail in the Chapter on
‘Administration’. - ‘ ‘ '

-2.25 Many witnesses pointed ouf that an important reason for the

. delay in assessments was the inadequacy of staff.

‘Tnadequacy of staff We are examining this aspect of the problem also in.

‘ : the Chapter on ‘Administration’ and making neces-

sary recommendations for securing that assessments’ are not delayed on
account of shortage of staff.

SMALL INCOME GROUP SCHEME

2.26. Income-tax law does not make any distinetion between a small case-
and a big one, so far as the details of assessment procedure are concerned.
Although there are administrative instructions that, in cases of small.
incomes, there should not be a detailed scrutiny of accounts, in actual
practice they are not followed, because the responsibility for any omissions.
or under-assessments in these cases is still on the assessing officer. The
~amount of time and energy spént on small cases appears to us to be-
totally disproportionate to the revenue yields therefrom. In fact. there is.
"a definite waste of efforts, which, if applied to bigger cases, would yield
much larger dividends. We, therefore, suggest that the time and effort
spent on cases of different categories should bear relation to their revenue-.
potential. For this purpose, the assessees may be broadly divided into
three groups, viz., the small income group with total income  upto
‘Rs. 7,500, the middle income group with incomes above Rs. 7,500 but not
exceeding Rs. 25,000 and the large income group with total income exozed-
ing Rs. 25,000. We observe that the assessees in the smaller income group:
constitute a very high proportion of the total number of assessees, but
their confributjon to the total revenues is comparatively insignificant.
Figures extracfed from the All-India Income-tax Revenue Statistics for—
the year 1957-58 show that, of the total number of nearly 6,73,000 effective
assessments completed during that year which resulted in income-tax
demand, those (excluding companies) having assessed income of Rs.
7,500 and below were nearly 3,60,000 in number. Of these, nearly 1.22,000:
were pure salary earners and the others 2,38,000. If we add to the
latter, .another 2.50,000 ‘no assessment’ cases in which ' the income
computed is below the taxable limif but wkich are on the registers
of the Income-tax Department and in respect -of which regular assessment

. proceedings are taken, we arrive at a figure of nearly 4,838,000 which comes
to about 50 per cent of the total number of assessments made (including
the ‘no assessment’ cases) in 1957-58. The demand raised. in all these
small income assessments (excluding purely salary cases) amounted to

"Rs. 2.40 crores, i.e. a little over one per cent only of the total demand
of Rs. 222 crores raised during the year from all assessees. Thus, the
effort put in the assessment of these cases is out of all proportion to the
revenue involved. We are, therefore, of the considered view that the
Department must get out of the present grooves ,and make a bold
departure in respect of the assessment of small income cases. We have,.
accordingly, devised a scheme for assessment of this category of cases-
which does away with the annual ritual of the.full assessment process..
The salient features of this scheme are given in the following paragraphs:.
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2.27. At the very outset, we would like to mention that this scheme is

not to form-a part of the statute and should be worked only administra=

" tively, within the framework of the existing income-tax law relating to

assessments. It follows, therefore, that this scheme should be optional

and should apply only to those assessees who fulfil the income.conditions
described later and who opt to, come within jts purview. -

- 2.28. The scheme will apply, to all assessees (excluding pure salary’
Sco é ' earners) having a total income of Rs. 7,600 or ‘-below

P during the ‘previous year’, provided (a) they did not

"have an assessed income of Rs. 10,000 and more during any of the three
preceding: ‘previous years’; (b) they have not been found guilty of
concealment in any of the three earlier years; and (c¢) that the capital
invested in the business is not more than Bs. one lakh. This would mean
that -all new assessees having income below Rs. 7,500 and capital invest-
. ment below Rs. one lakh would be included in the scheme. It will also
cover those cases of the above-mentioned income ranges in which assess-
ments in earlier years have been made on estimated basis, either under
the proviso o Section 13 of the Income-tax Act or otherwise. The scheme
will not, however, apply to assessees returning losses and to non-residents:

2.29. The following procedure should be adopted for assessment in

Frocedure of . * these cases:—

assessment ' . .

+ (i) Assessees should be required to file the return in a special form.

‘ [See Appendix VI(a)]. This will be accompanied by a
wealth statement [Sée Appendix VI(b)] in the first year of
the scheme or the first year of the assessment of the assessee
and thereafter every fourth year in which detailed scrutiny
would be taken up. o - ' :

(ii)’ To help these- assessees in filling the returns, special staft should‘
- be made available in the Income-tax Offices. '

{iii) On receipt of the return, it should be scrutinised on broad lines
in the Income-tax Offices to ensure that it is complete and
correctly filled in.. Necessary entries should be made, there-
after, in the General Index Register. Unless there is-specific
information with the Income-tax Officer that the assessee
had been evading tax* the Income-tax return should be
accepted as correct and the assessment should be made under
section 23(1) of the Income-tax Act. The tax on the returned
income should be computed as per computation sheet [See
Appendix VI(c)] which would also serve as assessment order.
A copy thereof along with the notice of demand for the tax

“due will be issued to the assessee generally within a month
of the receipt of the return. . .

(iv) For quick calculation of tax,.special charts and ready-reckoners
should be made available to the staff. As far as possible
cyclostyled standardised form should be used for all purposes
so as to reduce the typing and writing work in individual
cases to the minimum. - o '

- *For this purpose whenever there is a prima facie evidence with the
Income-tax Officer, that the assessée has been concealing or deliberately.-
‘understating his income, a special mark will be made in the General Index
Register against such assessees. The Income-tax Officer, will also keep a
list of such assessees with him for ready. reference. ' : :
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(v) I there is a cash counter in the Office, the assessee would
generally pay the tax on the cash counter, otherwise he could
send it through a special form of Money Order, which we are
suggesting in the Chapter “Collection and Recovery”.

2.30. As stated earlier, a detailed scrutiny should be made in respect
of every case covered by this scheme once in four
years.. The procedure described below should be

- followed for such a scrutiny, * ) :

Detailed scrutiny every -
fourth year

(i) The Income-tax Qfficer should select 25 per cent of the cases for

- scrutiny in the first year of the scheme. These cases will come up for

scrutiny every fourth year thereafter. Similarly, in the next year, another

25 per cent cases should be selected for scrutiny-and thereafter they will

be scrutinised every fourth year. The remaining cases should be examined

similarly in the third and fourth years, respectively, of the scheme and
every fourth year following thereafter. : .

(ii) A notice [see Appendix VI(d)] combining the requirements of
Sections 23(2) and 22(4) of the Income-tax Act should be issued for the
year for which detailed scrutiny is to be made. By this notice, the
assessee would be asked to produce the books of account which he relies
upon in support of his return and such books which the Income-tax Officer
might specify.. The examination of accounts should, as far as possible, be
on broad lines and completed on the very same day on which books are
produced. . The Department, in consultation with chambers of commerce
and other bodies and keeping in view the local trade practices, should
prescribe the types of accounts which assessees of various categories and
trades should keep, If the accounts have been kept in accordance with
the instructions issued by the Department, the book results should
normally be accepted, if they are otherwise reasonable. :

(iii) In cases where there are wide fluctuations of income in the period
intervening between the last scrutiny ,and the one in hand, the assessee
should be asked to explain the reasons therefor. If the reasons are not
convincing, further “inquiries' should be made before the assessment is
‘completed.

(iv) .As a rule, petty additions on account of minor disallowables should
be  avoided. Nor should the results shown in the books of account be
rejected only because of small variations in the gross profit rates. In
other words, rejection of the results shown in the account books should
‘be resorted to only in' the following cases;

(a) When the known standards of living of the assedsee and the
increase in his assets as reflected in the Wealth Statements
are disproportionately higher tkan could be - accounted for

by the income returned by him . during the ‘intervening
period; - '

(b) when there are serious discrepancies in- the accounts and the
. assessee could give no proper explanation; '

(¢) when there is definite information with the Income-tax Officer
that the assessee has been evading the tax. . a

Even in such cases, the assessees should be given an opportunity to show
cause as to why the book results should not be rejected and the income
computed on an estimated basis. As a further check against the indis-
criminate rejection of book results, it should be prescribed that a list of -
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such cases should be sent to the Inspecting Assistant Commissioner for
his information and scrutiny. The latter should issue appropriate
instructions to the Income-tax Officers, whenever necessary. .

(v) If in any case it is desired to reopen ‘the assessments of earlier
years, the Income-tax Officer should take the prior approval of the.
Inspecting Assistant Commissioner.. Such reopenings should not be per-
mitted unless the escapement has been found to'be substantial, viz., 25
per cent of the returned income or Rs. 1,500, whichever is the less. Cases
should not be reopened merely because assessment oh estimated basis has
been made in the year of detailed scrutiny. The results of earlier years
must be compared with those shown in other cases whose results have
been accepted and only if they are materially low, should a proposal for
reopening be made by the assessing officer, after giving opportunity to .
the “assessee to explain the reasons for low results and after considering
his explanation. A

2.31. The idea underlying tfis scheme is to ensure that bona fide small
Penalties income group assessees are not harassed in any way"
; even if there be minor lapses, but that no quarter is
- shown to assessees who, though having larger incomes, have aliempted
to come within the scheme by deliberately understating their incomes. or
by adopting: fraudulent methods. The general principles guiding the
‘imposition of penalties-in these cases should, therefore, be as follows:—

¢a) Minor lapses should be overlooked and the aseessees told to be

more careful in future. Penalties should be levied only in
‘cases of deliberate under-statement or concealment of sub-
stantial inecome in relation to the returned income. They
should be graduated in seale, depending upon the quantum
of under-statement or concealment and the cooperation offered
by the assessees e.g.» where the concealment is a substantial
one and exceeds 50 percent of the returned income, a larger.
amount of penalty should be_levied than in cases where the

- concealed income is much less. But in no cases should the
penalties exceed the normal scale of penalties leviable in
- other cases.- . ’ :

(b) In cases where larger income assessees have attempted to come

. within this scheme by grossily understating their income,

heavier penalties should be levied. and if the facts of the case

warrant, the earlier years’ assessments should be alsn

"~ reopened. In suitable cases prosecution proceedings should

be also initiated, so that the higher income group assessees

are not encouraged to pass off fraudulently as small income,
earners. : -

2.32: I{ this scheme is implemented in the spirit in which we are
suggesting it, there will be considerable reduction in the volume of assess-
ment work and the time and energy of the officers, thus saved, could be-
utilised for clearing the arrears, making more effective assessments in the
higher income cases and finding out new cases by more extensive and
-intensive surveys. The scheme envisages a departure from the normal
assessment procedure 10 which the departmental officers have got used,
and it may, therefore, be suggested that there might be Ioss to revenue
as a result of the relaxation proposed. We do not agree that there would
be any appreciable loss of revenue.” On the contrary, we are firmly of
the view that the very insignificant loss, if any, and it cannot be large
when the total demand raised in 1957-58 in thesé cases was only Rs. 2-40
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erores—will be compensated several times by the gain in revenues accruing
from better -tackling of the higher income group cases and finding put
more assessees. We trust that this new approach will have a psychological
effect and improve the relations between the Department and nearly five
lakhs of assessees. In itself a good enough teward, this improvement, in
due course, is bound to yield richer dividends, because tle existing atmos-
phere of mutual suspicion and fault-finding between the assessees and the
Department will give way gradually to one of mutual trust and confidence.
Many incidental benefits will also flow to the assessees as-a result of this
scheme. In future, they will not have to spend much time in the Income-
tax Offices and payment of income-tax will become quite a simple. affair.
They will save fees on representation in the income-tax proceedings which,
in smaller cases, amount, sometimes;, to as much as the tax itself.
Harassment of innocent assessees by unscrupulous—practitioners . would
also be considerably checked. e : :

2.33, The number of assessments made during 1957-58, in the cases
of pure salary earners having total income of Rs. 7,500 and below, was
1-22 lakhs and the demand raised amountéd toc Rs. 1-56 crores. We
have excluded this group from the above-mentioned scheme only because
in their cases, the maintenance of accounts ete, is not called for.
- Normally, ini all such cases assessments will be completed under section
23(1) -of the Income-tax Act, even in the years selected for detailed
scrutiny, unless there is definite information with the assessing officer, or-
it appears from the wealth Statements, that there has been concealment,
suppression or escapement of income and a detailed examination is neces-
sary in the fourth year. ' : :

2.34. Another suggestion made to us for dealing with smiall income
. cases was that the officers should go to the business
premises of such assessees, discuss matters relating

] * to their tax liability and complete the assessments
on-the-spot. We do not agree with the idea of having on-the-spot assess-
ments as we consider that it is administratively impracticable and inad-’

.visable and will give occasion for a series *of complaints of all types. A.
modification of this suggestion proposed was that the assessing .officers.-
should hold their offices in localities where small assessees were largely
concentrated. This proposal would be of advantage to the assessees as
well as to the Department and we, therefore, suggest that in cities like
Bombay, Calcutta, Madras, and Delhi, instead of concentrating all the
tax offices in the same building, officers dealing with small income cases

. should have their offices in the various localities, if the number of cases
justifies such local.offices. In mofussil areas, assessees should be called
to the nearest camp which the assessing officer visits during the year.

This will ensure proper assessment as well as ‘save the assessee the
trouble of attending the assessing officer’s headquarters. If, however,

~ any assessee requests for a hearing at the headquarters of the assessing

"officer on the ground that his representative is there; such requests should
_invariably be acceded to. : ' '

On the;spot assess-
ments ‘

MIDDLE AND.LARGE INCOME GROUP -ASSESSEES’

2.35. Assessees in the middle income group constitute a sizeable pro-
portion, viz., 25 to 30 per cent*of the total number of assessees. and the
. demand raised in these -cases during the year 1957-58 came to nearly
eleven per cent of the total demand of Rs. 222 crores. On the other hand,

" the large income assessees, although forming oniy seven per cent of the
total number of assessees, accounted for about 87 per cent of the total
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demand raised ‘during 1957-58. The importance of making proper and
timely assessments, in these categories of cases, can hardly be over-em-
phasised. We were, therefore, concerned to hear that assessments in the
larger income cases were usually delayed, thereby not only causing in-
convenience to the assessees but also jeopordising the .collection. of the
takes that might be ultimately levied. We feel that these assessments
should be expedited but this should not be done at the cost of their
quality. The need for thorough examination and for proper investiga-
“tions in such cases is clear from the fact that they contribute almost seven-
eighth of the fotal income-tax revenues. In our opinion, if these‘cases
- are segregated from the rest, wherever possible, and entrusted to ex-
periénced and competent officers, it would help considerably not only in
their proper assessments, but in expeditious disposals of such cases.
- Another step that we have suggested already in this direction is that all .
direct taxes assessments involved in a case should.be completed simulta-
neously. In-the following paragraphs, we discuss certain- further mea-
sures which will lrelp in making better assessments in these groups of

cases as well as in mitigating inconvenience to assessees.

- 2.36. With a view to expediting assessments in the cases of middle-

. L "income assessees, we consider that a distinction must
Cases with accepted be made between these which have a good tax record

accounts and those which have not. We suggest that the cases
of assessees, whose returns or accounts have been accepted in the pust,
should not be subjected to detailed enquiry every yeur, unless the asses-
-stng officer comes in possession of definite information regarding. conceal-
ment of income etc., in such cases.’ . Lo

2.37. One of the main causes of widespread feeling of resentment of
T assessees. against the  Department is the frequent
Estimated assessments rejection of the results shown by the account books
! . and the assessing officers’ estimating the income
either under Section 23 or by invoking—the proviso to-Section 13 of the
“Income-tax Act. : This point has been emphasised not only by the Cham-
bers of commerce and trade associations but also by several senior officers
-in the Department who appeared before us.

2.38.. Estimated assessments are made in those cases where’ either no
accounts are maintained or, if maintained, the accounts are scanty and un-
reliable due to miaterial omissions, suppressions etc. This is particu-
larly so in most of the cases of professional people who do not keep any
accounts worth the name. Even if accounts are maintained, but the
method of accounting is such that the profits or gains cannot be properly .
deduced therefrom, assessments.on estimated basis have to be made in -
terms of -the proviso to Section 13. The assessing officers, in such circum-
stances have perforce to estimate the real incomes. Resort to estimates
becomes particularly nécessary in cases of retail trades and businesses
where it is easy to fake out a portion of the receipts from the till daily
without ‘its being recorded in the books. In many of those cases,  the

" profits disclosed are so low that the smallness of the profits itself casts
doubt on the reliability of the accounts. The problem of estimated
assessments is by no means peculiar to India. The tax laws of countries
like the U.K., U.S.A,, and Canada contain specific provisions* authorising
the assessing officers to estimate incomes in such cases. ’

.

\

#Section 41 of the Internal Revenue Cede of U.S.A. = ° :
Section 34(4) of the Income-tax Act. 19<2 of the United Kingdom.
. Saction 46(6) of the Capadian Income-rax Act.



20

' - - ) -\- ‘l - tain
239. It was urged that in many cases it was not possible to-maintal
detailed accounts %f petty businesses partly due to difficulties inherent in

" the nature of the business itself and partly due to illiteracy, ignorance of

R > ) - o the
ven ihe rudimentary principles of accounts ete. For instance, In
gase of a small or medium- retail trader, where the number of com-
modities dealt with was large, it was not possible to maintain quantitative
accounts, without keeping a full-fledged accounts staff, the cost of which

.would be out of all proportion to the profits earned. In some cases,

particularly those of general merchants, grocers, ete.,, it was well-nigh

- impossible to maintain quantitative accounts. It was pointed out that the

rejection of book results in‘such cases by assessing officers, merely for
the reason that quantitative accounts had not been kept by the retailer,
was not fair. Another common reason given by the officers for not accept-
ing the results was that the gross profit rate disclosed was too low for
a particular type of business and assessees often complained that they
had not been given an opportunity to explain why the gross profit in a
particular case was low or had fallen as compared with that of an earlier

. year. It was further mentioned that just because an assessee had disclos-

ed a high rate of profit in one year, the assessing officer expected that
assessee to show the same or higher rate of profits in the subsequent years
as well. This attitude, it was urged, had no basis in reality since tke
fluctuation of profits from year to year was the common characteristic of
any trade and there could not be any such thing as a fixed level of profits
‘of a trade, constant for all time. It was also asserted that in framing
estimates -the assessing officers based their estimates on pure guess work.
and not on any actual data or enquiry. Again, when the accounts were.
defective only in part, the assessing officers rejected the entire accounts
and made estimates. It was also complained that officers .applied the
highest rate of gross profits in a business, shown by an assessee in a
locality and not the average rate of gross profits disclosed in that business
by all assessees in that locality. : )

2.40. On the other hand, it was pointed out by officers of the Depart-
ment that even whére it was possible o maintain quantifative accounts
and data regarding stock, the assessees did not maintain them in the hope
that their total .income computed by the assessing officers on estimated
basis, by itself, or with the relief in appeals would be much léss than
their ‘actual income. It was also stated that appellate authorities them-
selves did not permit' the assessing officers to vary the rates of profit
that might have -been fixed by them in appeals against the earlier years’
assessments, and at the same time, the same authorities. ¢riticised
the officers adopting the rates of profits approved by, themselves on-the
ground that trade conditions and profits could not remain constant year
after year. Another point emphasised was that in the majority of the
appeals against such assessments, the appellate authorities would general-
1y upheld the action of the assessing officers in resorting to estimates but
in most of. such cases they also reduced the rates of gross profits thereby
giving substantial reliefs. As a result of this vicious circle, honest asses-.
sees sometimes suffered while a number of dishonest assessees get away
with under-assessments by persisting in not keeping proper accounts.

241. We have carefully considered this problem in all its aspects.
Some witnesses went $o far as to suggest that the proviso itself should
be removed from the statute. We do not approve of this remedy which
is certainly a worse thing than the disease itself. While therefore, we
do not recommend the deletion of the proviso, we are emphatically of the
view that it should be used with great caution. As laid down in a long °
line of judicial pronouncements on this subject, the assessing officer while
making estimate, should not be arbitrary, vindictive or capricious, The
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Supreme Court also held .in the case of Dhakeswari Cotton Mills* ‘that
_the estimaté should not be based on surmises, suspicions or.conjectures,
and that the officer must disclose to the assessee the material on which -
he was going to base his estimates and give the assessee a full opportunity
of making kis represeritation thereon. With a view to removing the
various difficulties that have been pointed outf, we make the following
suggestions: — - ) :

(a) the Department should, after due study of the local conditions
- and practices, and in consultation with the various chambers
and trade associations, consider the feasibility of prescribing
the minimum accounts and the type of accounts which should
be maintained in. respect of each trade, business or vocation
in the various parts of the country. “In particular, it should
be ensured that a simplée cash record’ of all receipts and pay-
ments relating to the trade or business is-kept. A record of
opening and closing stocks as alse outstanding debtors and
creditors should be kept wherever possible. The Department
should issue and widely publicise detailed instructions in
7 local languages regarding the manner in which the accounts
should be maintained. It should also make the prescribed
forms of accounts available to the public at nominal prices.
For the first few years ,the maintenance of ‘certain basic
accounts may be optional but after sometime it must be
made compulsory. If the accounts, as prescribed, are main- -
tained, they should be accepted by the assessing - officers
even though there are minor omissions or other defects.
Even if the accounts are not maintained in the prescribed
forms, but are kept in proper manner with sales and pur-
chases supported by vouchers or otherwise proved, they
should be accepted unless there are grave omissions or there

+ is evidence of suppressed sales or undisclosed purchases.
The assessing officer should, particularly refrain from re-
jecting the accounts in a routine way or summarily on the
sole ground that the gross profits disclosed are low as com-
pared with what the asSessee himself had shown in the
earlier years, or as compared with those of the other
assessees. Low rate of profit is, no doubt, a pertinent

- point for further enquiry.~ The assessing officer should, in
such: cases, ask the assessee to explain it and he should duly
consider the explanation béfore completing the assessment.

(b) In eny case where it is proposed to reject the results shown
by the account books, the assessee must be given an oppor-
tunity to show why it should not be done and/or to explain
the reasons for the acts of omission and = commission.
Before finalising the assessment the assessees should also
be given an indication of the rate of gross profits that is pro-
‘posed to be adopted and the relevant particulars of com-
parable cases ensuring that such information does not enable
the assessees to identify the person to whom the particulars
relate, In cases where no books of accounts are main-
tained, the assessees should be given an opportunity of ex-
pressing their views on the proposed estimates. But if an
assessee persists in the non-maintenance of accounts in spite

L
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of all the facilities given ky the Departiqent, detailed in-
vestigation may be made with reference to his wealth state-
- ment and standard of living. : :

{¢) In cases where accounts are reliable in part, estimates’ should
‘be restricted only to the part which is not acceptable.

(d)" Gross Profit Registers in the prescribed proforma should be
. maintained tradewise in each tax Circle or Ward, giving name
and address of assessees, General Index Register number, .
" the nature of business, the'turnover disclosed, gross profit
rate shown and accepted, special features, if any, efc.
{e) In order that these instructions are properly' carried out by
: the assessing officers and that there is no indiscriminate
application of the proviso to -Sectipn 13, eat¢h assessing officer
should be-required to send to his Inspecting Assistant Com-
missioner, every fortnight, a list of the cases in which the
proviso haed. been applied, giving brief reasons against each
case -for such application. The Inspecting Assistant Com-
missioner should .inspect a certain percentage of such cases
within a month or two and issue appropriate instructions in
the matter tor the guidance of the assessing otticer.
(1) 1n their orders on appeal against the invoking of the proviso,
'~ .and the application of gross profit rates, the appellate au-
thorities should properly and fully reason out . the relief
which they give, so that the orders do not show arbitrariness
in reducing the rates despite the fact that the invoking of
the proviso has been upheld. : -

72.42. In order to enable assessing officers to make proper and speedy
- ‘ . assessments of middle and large income group
“Wealth statements assessees, one of the suggestions considered by us

> was 'to require them .to file, periodically, statements
of total wealth. - Assessees liablé to Wealth-tax are already required,
under the Wealth-tax Aét, to furnish statement of net wealth every
year. We have, earlier, suggested that assessees in small* income group
“should file statements of total wealth ‘once in four years. If remaining -
categories of assessees are also required to file statements once In four.
years, they will merely be falling in line with the others. These state-
ments would help considerably in reducing the number of estimated
assessments. As we have pointed out in the Chapter on ‘(Evasion and
Avoidance)’, wealth statements are one of the most effective methods of
checking tax evasion. Some opposition to this proposal was voiced on
the ground that there was already a provision in the statute which au- .
thorised. the assessing officer to obtain, afier getting the prior permis-.-
. sion of the Commissioner, such a statement from any assessee for any
Year and this new provision would cause an-unnecessary additional ob-
ligation on the assessee. We do not agree with this view. We feel that
honest assessees would neither have any difficulty nor any serious ob- -
jection to the -furnishing of this statement. 1n fact, it would help them
considerably to reconcile their own financial afiairs. We recommend,.
therefore, that a provision should be made in the statute requiring all
assessees (other than wealth-tax assessees)  “to furnish statements of
-total wealth every fourth year along with their.returns of income. Since,
even at present, the departmental instructions require that total wealth
statements'should be called for once in three years from all persons with
incomes exceeding Rs. 36,000, our suggestion \would only be an extension
-of {he prevent practice. '
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' 2.43. It was represented to us that one of the reasons leading to bad
assessments was that views of the assessees expressed in the course of the
‘proceedings, were not fully-considered by the assessing officers while .
completing the assessments and, in particular, they were not given a full
opportunity to rebut the adverse presumptions that the officer might have
made. It wag stated that such assessments led to multiplicity of appeals,
difficulties in collection of taxes levied and inconveniefice to assessees.
We find that these complaints are not without justification. We, therefore,.
suggest that before finalising the assessment, the assessing officer should
make a tentative computation of the total income, wedalth, etc., as the case
may be. Where the additions or disallowances proposed to be made by
_him are nominal or of small amounts only, he may discuss the issue with
the assessee or his representative orally and record the same in the Order
Sheet. But whenever substantial additions are proposed. he must allow
an opportunity, in writing, to the assessee to give his point of view. In
“such cases, a fortnight’s time after the final hearing should be allowed to
the assessee for sending a reply and this time should not be extended.
If the assessee or his representative waives'the right to "an opportunity
in writing this fact and his oral replies should be recorded in the Order
Sheet. After considering the submissions. of the assessee, the officer should
make a proper and judicious assessmerit. In recommending this procedure,.
we are not suggesting that the right of the assessing officer to vary the
amount of additions or make , fresh additions in the light of further
"evidence should in any way be affected. However, if after getting the
assessee’s reply, the officer proposes to make a material addition to the’
computation as compared to what he intimated to the assessee. he should
give a further opportunity to the assessee. He should, of course, be free
to advance fresh arguments in support of his conclusions in the assess--
ment order without having to intimate them in advance to the assessee.

2.44. We examined the question whether, in order to help the ready
acceptance of returns in the higher income groups,
there should not be a compulsory audit of accounts
' L in cases of incomes or assets above a certain limit,

- and whether' the auditors in such cases should not be required to give 2
~certificate in 3 prescribed form. The direct taxes Acts, at present, do not
‘require any class of assessees to get their accounts audited. For limited
companies, however, audit of accounts, is compulsory under the Companies

Act of 1956 and the auditors are required to give a fairly comprehensive

report, as indicated in Section 227 of that Act. The Income-tax return

form for the companies also requires that a copy of the audit report and

certificate should be furnished with the return. If the audit certificate is

qualified in any way, the assessing officer invariably looks into the points

in detail. The witnesses who gave evidence on this question.expressed
widely different views and even among the Chartered Accountants there’

. was an extreme divergence of opinion. In its original reply\to our Ques-
tionnaire, the Institute of Chartered Accountants of India had welcomed

the proposal. In the supplementary reply sent by it later. the Institute

stated .that there was a difference of opinion among the Chartered

Accountants on this question. Whereas a thajority amongst them was in

favour of the proposal of compulsory audit, a section of opinion in the
profession felt that the suggestion was not practicable. .

2.45. The main advantage of compulsory audit is that it would act as
a’deterrent to evasion. ' Apart from the possibility of the auditor himself
being able to detect the econcealment, if any, there would always be, in
the minds of the assessees, the fear of such detection; the importance of
which should not be under-estimated. There is also no doubt, that the

Compulsory -audit of
accounts
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audit of business accounts greatly facilitates the assessing officer’s work,
as he will not have to check in detail the arithmetical calculations, post-
ings, adjustments, etc., in those -cases. This is quite an important factor,
because arithmetical manipulations in the accounts may pass undetected.
where there are a large number of books of accounts to be checked by the
assessing officer who has necessarily to limit his scrutiny to a test-check
of a few items. - Another advantage of compulsory audit is that the audi-
tor would himself check whether the various items of receipts and ex-
penditure are duly and.properly vouched. In the case of audited accounts,
therefore, the assessing officer need concentrate his attention only on
the more important points which have a bearing on the determination of
income-tax or wealth-tax liability of the assessees. This would facilitate
expeditious disposal of cases and would ‘also improve the quality of as-
sessgnents. Further, in the'majority of the cases, the very fact that the
accounts kave been audited would enable the accounts to be accepted,
thus minimising the task of the Department as well as of the assessees.
This will "also make for better relations between the Department and
the assessees. In short, the introduction of the scheme of ‘compulsory
audit would achieve the two main objectives of our terms of reference.
viz., the checking of evasion and removal of inconvenience to- assessees..

. 2.46. The propesal for compulsory audit has been opposed by some
witnesses mainly on the ground that the auditor has his limitations and
has to confine his checking io what is in the books and to whatever
evidence is produced before him by the clients. This, it is said, is sup-
ported by the fact that large concealments had been detected by the
Income-tax Investigation Commission even in cases where the audited
accounts were supported by clear and unqgualified certificates. Another
argument urged against compulsory audit is that all businessmen cannct
afford the cost of audit. It is also said that as the number of chartered
accountants in practice,-is only 3200 and as they are not evenly spread
out throughout the country, there would not be enough chartered accoun-
tants to undertake the job of audit of non-company busihess accounts
also. '

2.47. With regard te the difficulties pointed out in the preceding
paragraph there seems to be a. difference of opinion even among the
chartered -accountants. One group of chartered accountants thinks that.
far from there being a shortage of chartered accountanis to undertake
this work, many of the younger members of the profession are not fully
employed at present, and that they would actually welcome more work
resulting from compulsory audit. Besides, if the compulsory audit is
limited to cases of incomes above Rs. 50,000, there would be only about
14,000 such cases-where accounts will have to be audited annually. The
argument that compulsory audit will involve heavy cost to the assessees,
is also not very sound. -The cost of audit is fully allowed in the compu-
tation of fotal income and, therefore, Government indirectly meets more
than 50 per cent of this cost by way of exemption of this amount from
tax. As regards the contention that audit by a chartered accountant, in
the very nature of things, will be a limited one, as he cannot go behind.
the transactions, it has been pointed out that so long as this limitation
is fully kept in view by all concerned, viz., the assessing officer, the as-
sessee and the auditor, no difficulties are likely to occur. Even such a
limited audit will be of advantage and the assessing officer will himself
take care of what is not in the accounts and what lies behind the transac-
tions. : . cLo
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2.48. We may mention that ’th1s question was considered both by th
Income-tax Investigation Commission and the Taxation Enquiry Com
mission in the case of super-tax-assessees deriving income from variou
sources including business. As a result .of the recommendations of th
former, a clause for compulsory audit was included in'the Income-ta:
(Amendment) Bill, 1951, which, however, lapsed because of the dissolu
tion of the Parliament. The Taxation Enquiry Commission was, how
ever, against the proposal and it was of the view thdt a better utilisatio
of the services of auditors would be had by making them legally res
ponsible for furnishing full and correct information in reply to question
raised by the assessing officers. after scrutiny of the returns and audi
statements and, if necessary, after the general exammatlon of th
accounts. -

- 2.49. The Central Board of Revenue, in consultation with the Insti
tute of Chartered Accountants of India and the Ministry of Law, prescrik
ed an audit certificate in the following form for non-company case
which, if -furnished along with the return of income, would .enable th
assessing officers to accept the accounts readily.

“We have audited the foregoing balance sheet as at——and th
Profit and Loss Accounts for the year ended on that date of
with the books and vouchers as maintained by the said ar
1'epori: that: ;

* (i) -we have obtained all information and explanations as reqlurec

(ii) the said Proﬁt & Loss Account and Balance Sheet are draw:
- up in accordance with the said books; and

(iii) in our opinion, the Balance Sheet contains a correct summar
disclosing the general nature of property and assets an
capital and liabilities and the basis of valuation of fixe

_assets and stocks and .it exhibits.a true and correct view ¢
the state of affairs, according to the best information an
exglanatmn glven to us and as shown by the books of th
said............

Place. . ...ueueneenn... Chartered Accountant (s

Assessing officers were asked by the Central Board of Revenue t
encourage audit of accounts by accepting them if certificates of thi
nature were produced. We were told that the response to this propose
of voluntary audit of accounts in the manner acceptable to the Depart
ment had been rather poor. In a recent sample survey conducted b
the Central Board of Revenue, it was observed that only in one per cen
of non-company cases represented by chartered accountants, audit certi
ficates in the prescribed form were furnished. Obviously, the idea o©
voluntary audit of accounts has not gained popularity. -

2.50. We have given the proposal of company audit of accounts ou
careful consideration. The advantages of compulsory audit far cutweig
its disadvantages and limitations. We recommend that in the-interest
of expeditious and proper assessments of the assessees in higher incom
group, audit of accounts in all cases of business, profession and vocatior
where total assessed income in any of the last three years exceed
Rs. 50,000, should be made compulsory by law. Audit should also b
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compulsory in those cases of business, profession dnd vocation where the
returned income for the first time exceeds Rs. 50,000. We have advisedly
put the limit for compulsory audit beyonds incomes exceeding Rs. 50,000.
The All-India Income-tax Revenue Statistics for 1957-58 show that durmg
that year, the number of completed assessments excluding those of com-
panies and salaried employees in different income ranges, was as under: —

Income Range, S , No of
o ‘ - assessments,
Above Rs. 25,000 - . . . . e .~ 38,064
3 Rs. 40',006 . . . . . . - 22,087
» Rs. - 50,000 . . . - R . - 13,832
~» Rs. g5000 .. . . . . .. .7 G715
_» Rs. 100000 . . . - T - 3,705

Thus the number of ‘cases in which audit will. have to be :.ompulboruy ,
carried out would be about 14,000.. This task would not be beyond the-
capacity of the existing number of practising chartered accountants. We
also recommend that the income limit of Rs. 50,000 should be revised by
Government as and when sufficient experience of this procedure has been

gained and more and more chartered accountants become available. As
regards the certificate to be given by the chartered accountants in these
cases of compulsory audit, we suggest that it should be in the form
prescribed by the Central Board of Revenue to which we have made a
. refereénce in the preceding paragraph After some experience, the certi-
ficate could be modified, if necessary, bv the Central Board.of Revenue
in consultation with the Institute of Chartered Accountants of India.-

2.51. While on the subject of audit of accounts, we might refer to the
suggestion that the Government ~should have the
" Government’s right to yight in cértain cases to appoint chartered accoun-
appoint chartered - . yantg to audit the accounts of the assessees. We ao
accountants for fur-_

ther aadit. .- not consider such a provision necessary, particularly
in view of our recommendation for compulsory audit

" qil busmess cases with income above Rs. 50,000.

-IMPROVEMENTS N METHODS OF WORK

2.52: We now proceed to cons1der various problems relating to the
methods and procedures. of work, and to suggest certain modifications in

them with a view to expediting the process of assessment and Imtlgatmg
mconvemences to assessees, . )

2.53.. The practlce at present followed regardmg the issue of notices

" Notices of hearing | for hearing and production of account books in coi-
nection with the assessment proceedings, sometimes,

causes avoidable inconvenience to assessees. It appears that the notn.eﬂ
under Sections 22(4) and 23(2) of the Income-tax Act are issued simul-
‘taneously, as a matter of routine, in all cases where a reiurn of income
has. been filed. The former notice may not be necessary in some cases,
particularly the simpler ones. We, therefore, suggest that in cases where
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the assessments could be completed in one hearing and production of
books of accounts 1s necessary, 1t would be proper to issue the two notices
simultaneously. For this purpose a combined form of notice should be
issued. In cases where the assessing officer does not require the produc-
tion of specific books, assessments should be "disposed of by a notice
under Section 23(2) only. In cases where a return is not ' submitted,
resort may "have to be made to Section 22(4) to enable the assessing

officer to have the account books produced before him.

2.54. It was pointed out to us that there were, at times, delays in
) o assessments because the assessing officer had himself
Help to officers in exa- 10 do the entire work relating to assessments, includ-
mination of accounts g the spade work connected with examination of
- © . accounts and investigation flowing therefrom. Till
1945 or so, the assessing officers were given help, for this purpose, by a
special class of. officials known as Examiners of Accounis. At Bombay
and Calcutta, separate Examiners’ Branches under the charge of a Chief
Examiner were functioning. Under this system assessing officers used
to refer cases for examinatioh. of account books to the Chief Examiner
who would entrust the work to any of the Examiners, and after checking
the examination note submitted by ‘the Examiner, the Chief Examiner
would send it to the assessing officer. The cadre of Examiner of Accounts
was abolished because it was found that the assessing -officers 'were
generally not exercising any further check. Though even now assessing
officers sometimes utilise the services of Inspectors attached to them for
examination of accounts in small cases and on specific issues, the help
they get in the matter is, on'the whole, inadequate.. .

. 2.55. The miain defeét of the system was that not only did it lead = to
duplication of work and consequent inconvenience to assessees but aiso
that the majority of the assessing officers lost all initiative and framed
assessments on the basis of Examiner’s report. Under the statute, the
responsibility for framing assessments lies solely on assessing officers
who must themselves examine the books of accounts. Therefore, it would
not be desirable to revive the institution of Examiner of Accounts in the
form in which it existed till 1945. "But some help to the assessing officer
in the matter of routine examination of accounts or detailed examination on
specific issues indicated by him would, in our opinion, go a long way in
expediting disposals ‘and releasing his energies for utilisation in more
important work involved in the assessment of-cases. Accordingly, we
‘recommend that the assessing officer should be permitted to take assist-
ance of the Inspector attached to him. In order to provide expert assist-
ance to the assessing officers in examining accounts in specially com--
plicated cases, we further recommend that at important centres of various
Commissioners’ charges ‘there should be a set of experienced Examiners’
preferably chartered accountants. . . .

-2.56. Some witnesses represented to us that assessing officers, at times,
scrutinised meticulously the expenses claimed and tried to disallow them -
on technical considerations. While the law on the subject does not
require any modification, we recommend that suitable administrative
instructions should be issued to the effect that in bonafide cases,
expenses should be allowed after scrutiny on broad lines with-
out going into meticulous details and that interest, rebates and other trade
discounts should be allowed in the years in which such adjustments are
recorded in the books. Whenever there  are reasons to doubt the bona
fides of such items, the assessing officers should make full enquiries.

410 CBR, 7 -
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25’? We understand that at times, assessment orders are ‘ot passed

' by some officers for a considerable period following
the final hearing and, in a few instances, the officer
has to. glve a fresh hearing for reviving his appraisal of facts and argu-
ments. It was also brought to our notice that in some cases, the assess-
ment orders did not accompany the notices of demand and 1;_111 he applied
for and got the copy of assessment order, the assessee weas in the dark
as regards the basis of computation ‘of total income made by the asses-
sing officer.” In our opinion these tendencies should be strongly dis-
eouraged. We recommend that, by executive action, it should be ensured
that assessment order is passed by the assessing ol‘ﬁcer as early as possi-
ble after the final hearing but in no case later than thirty days. With
regard to the second complaint, we recommend that there should be a
statutory provision in all the direct taxes Acts requiring the assessing
officer to send a certified copy of the assessment order along with the
notice of demand. It has been urged that this recommendation would
throw extra work on the Department as assessment orders would have
to be issued in all cases including small salary cases where assessments
are completed under Section 23(1) of the Income-tax Act on the basis
of returned figures, We do not think the extra work involved will be
appreciable and it could be minimised by using, in such cases, printed
or cyclostyled standardised assessmernt order forms.

2.58. The time taken in the calculation of the amount_of taxes also
Difficultes of tax impedes the quick disposal of assessments.
calculations Numerous rebates in the cases of companies, gross-

ing up of dividends, different tax rates and

surcharges for different years and different categories of assessees are
some of the factors which make the calculations of taxes complicated
.and cumbersome. -We feel that the rationalisation of company taxation,
and particularly of taxation of dividends brought about by the Finance
Act of 1959, will considerably help 'in making the calculations of taxes
easier. The other difficulties, nevertheless, persist and we make the
following recommendations with a view to simplifying the calculations: —

(a) Variations in the rates of tax are necessitated by Govern-
ment’s general fiscal policy. Till 1922, the rates of income- .
tax were embodied in a schedule to the Income-tax Act it-
self. Since then they are being annually fixed by the-
Finance Acts. The change was presumably meant to secure
elasticity in the fiscal system. But recent trends in the field
of direct taxation, appear to favour a switch over to the
old system of prescribing the basic rates of tax in the rele-
vant statutes themselves. Thus, all the direct tfaxes Acts
legislated during the last few years -wiz, Estate Duty,
Wealth-tax, Expenditure-tax and Gift Tax Acts have Sche-
dules fixing the rates of the respective tax. Even for income-
tax the basic rates’ in recent years have tended to remain
‘more or less constant. We feel that from the point of view
of admmzstratwe convenience and facility of calculation of
tax, it is preferable 'to incorporate the basic rates of income-
tax in the Act itself. Any variations in these ‘basic , rates

‘necessitated by the exigencies of the situation should be

.~ made by an amendment to this Act, and not through the
annual Finance Acts.

(b) Such part of the additional budgetary 'reqmrements as has to
be met from the income-tax revenues could be met by varia-

tions in the rates of surcharges through the annual Finance
Acts. _

Asscssment orders
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(e) Without affecting any of the reliefs at present admissible, such
of the surcharges on income-tax as go to the divisible pool may
be merged with the ‘basic income-tax rates themselves,

(d) We feel that in the case of company ‘taxation, instead of pres--
cribing the rate of supertax at 50 per cent and providing for
several rebates from that for the various types of companies,
the effective rate of super-tax for each of these types should
be specified in the Act itself, after taking into consideration
the present rebates admissible. The principle has been
accepted in the Finance Act, 1939 in fixing the rates of ad-
vance tax for companies for the year 1959-60." -

(e) Calculations of tax in the case of partners of a'registered firm
having -total income exceeding Rs. 40,000 and, - therefore,
subject to tax directly, are so very involved and complicated.
at present that even experienced officials of the Depariment
find them difficult. We recommend that a suitable formula
may be evolved which would simplify calculations in this
matter without affecting the incidence or quantum of taxa-
tion. ' '

(f) We further recommend that ready reckoners for calculations
of .taxes - should be made available to the departmental
officials immediately after the passing of Finance Bill.‘

(g) We would also recommend that all tax offices  should be equip-’
ped with one or more calculaiing machines and members of
the staff should also be trained in the use of these machines.

2.59. While we would like the calculations of tax to be as easy and

- devoid of complications as possible, we would equally stress the import-
ance of ensuring their utmost accuracy. Wrong calculations not only

cause loss of revenue but may also result in over-charging of tax from

the assessees. It is. imperative that the chances for either are reduced to.

the minimum. For the past few years, the Central Board of Revenue has

been taking certain administrative steps in this direction. Since 1954,

roving intenral Audit Parties have been’ functioning in the various Com-

missioners’ Charges. An Internal Audit Party is generally headed by a’

Supervisor and consists of some clerks. Its function is fo cargy out the

post-audit of completed assessments in various assessment circles of that

Commissioner’s charge. The audit is restricted to assessments in which

the assessed income exceeds Rs. 10,000 or the refund involved is over

"Rs. 1,000 and consists of checking arithmetical accuracy of computations
- of income, calculations of depreciation and other allowances, calculations
_of tax, adjustments of the taxes paid in advance or deducted at source,.
etc. ‘We are told that these parties have been doing good work. Beside

detecting arithmetical mistakes, they have also brought to light important

mistakes of principles, such as the wrong or excessive allowance of

earned income relief, depreciation allowances, double income-tax relief,

_ excess dividend tax etc., errors in the set-off of losses, failure to levy
interesf or substitute correct share income of a partner under Section

35 of the Income-tax Act. The figures furnished by the Central Board

of Revenue on the working of these parties show that they have detected

mistakes involving considerable revenue which would have been irre-

trievably lost, but for their timely audit. They have also detected a

number of mistakes both arithmetical and those involving questions of
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principle, because of which exeess tax had been collected from the asses-
sees -in the past. As a result of the audit parties’ bringing them to the
light, the assessments have been rectified and the excess taxes refunded
to the assessees concerned. : : .

2.60. We understand.that, owing to inadequate staffing of these parties,
the audit work, apart from -being of a very limited character, has  been
lagging behind the . completion of assessments by two or three years.
We are of the view that these parties should be adequately staffed and

- established on a permanent footing in all Commissioners’ Charges. Each
audit party should consist of a Supervisor and four to five Upper Division
Clerks, and there should be as many audit parties as justified by the
quantum of audit work involved in each Charge. A regular planned
programme for audit in various Circles should be chalked out in the
beginning of the year, the aim being to bring the audit up-to-date. The"
Inspecting Assistant Commissioners should see that the audit programmes
are strictly adhered to. These parties should 'be as zealous in pointing
out mistakes which have resulted in excess recoveries of tax from asses-
sees as they are in detecting cases of under-payment.

- 2.61. It was pointed out to us that in addition to the checking done, by
the audit parties, instructions were issued in 1855 for pre-audit of tax .
-calculations. According to these instructions, calculations made by a
clerk are checked by another clerk or supervisor and counter-checked by
the assessing officer himself, depending upon the quantum of income or
-refund involved. We suggest that there should be more comprehensive
and systematic check of tax calculation than is being done at present. -

2.62. Our attention-was invited to-the fact that the recdrd of proceed-
 Record of " ings of cases was not properly or adequately kept and
Proceedings that the progress of work was sometimes retarded
thereby. An order sheet is, at present, prescribed to be maintained and
entries of the sequence of events have, from time to time, to.be made
therein by the staff and the officers, as the case may be. - If this order
sheet is not properly kept and some of the receipts, requisitions and hear-
ings are not entered, it is very likely that the same information may be
called for twice or some of the important notices and documents: may
get lost without any check thereon. It has also been observed that some
assessing officers keep in the same order sheet a record of the correspond- |
ence amongst the Departmental officers in regard to that case or any
reference thereto which has fo_be held back from inspection by assessees.
We,.accordingly, recommend that the assessing officers should be required
to maintain two separale order sheets. In one, they should make proper
entries with regard to the issue of all the - statutory notices including
notice under Sectign 37 of the Income-tdx Act, compliances thereof by
_the assessees or others, brief records of hearings given, receipt of various
papers and docwments- etc. This order sheet should be - available for
inspection by the ossessee. Copies of relevant entries in this order sheet
should be made available to the assessee on application and on payment
of copying fees by him. In the other order sheet, records should be kept
of - confidential information received by the officer, inter-departmental
_correspondence, etc. This latter order sheet would not be opeu to
inspection by the assessees. - . ' :

2.63. Some chambers of commerce re;';resented' to us that the system
‘of advance payments of tax and provisional assessments delayed the
making of final assessments. From a study of the figures of /pending

assessments and their spread-over, we feel that there is no justification
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for this view. All'the same, we would recommend that the assessing
officers should see that assessment proceedings are not delayed in any-
case merely- because there would be no further recovery of tax or the
completion of assessment would result in a refund. Our recommenda-
tions in the Chapter on ‘Refunds’ for grant of provisional’  refund and
"interest in certain circumstances in the latter type of cases would go a
long way in checking this tendency. : .

92.64. We also recommend that it should be administratively prescribed
that assessing officers report to their higher authorities, .cases where
assessments have not been completed within twelve months from the date

. of the filing ‘of the returns, giving the reasons therefor. These reports,
apart from having salutory effect, would be an automatic check: on the
pendency and the reasons for that. : . .. ,

2.65. It was brought to-our notice that the Department, being uncertain

of the. ownership of any income or asset andfor of
the period to which it related for the purpose of
taxation, resorted frequently fo making assessments in respect of the
same item in the hands of two or more persons, eithér for the same assess-
ment year or for more than one assessment years. We appreciate that,
in some cases, it may be absolutely necessary, in the interests of revenue,
to. make precautionary assessments because the assessee is non-coopera-
tive and unless such a precautionary assessment is made, there would
be irretrievable loss to the revenue. We are, however of the view that
except for such exceptional cases, precautionary assessment should not
be resorted to by the Department. '

Precautionary assessments

2.66. Many witnesses .represented to us that the present forms of
- income-tax returns were too complicated to be easily
. understood by a large majority of the tax-payers and
that they required to be materially simplified. It was also mentioned
that quite a few columns in these forms were inapplicable to most
assessees. We have examined the matter at some length. We understand
that during recent years, the Central Board of Revenue has been taking
certain steps for diversification of the return forms, as a result of which.
the three forms, at present in use, have been evolved, viz., for companies
for non-company assessees deriving income mainly from business, pro-
fession or vocation and for other assessees. Simplification of return forms
is, no doubt, desirable but it cannot and should not be done at the expense
of any vital information required under the statute for computation of
the tax liability of an assessee.. The use of technical terms occuring in
the statute is also unavoidable in a return form. Notwithstanding that,
- the language of the existing forms can, in certain respects, be simplified
_and made less ambiguous. We are of the view that these forms should
‘be so revised and rationalised that columns which are mostly superfluous
are deleted, that each assessee is required to give details only in respect
of those matters ‘which are relevant to his assessment and that such
enquiries of a general nature which are almost invariably made at pre-
sent, in the course of assessment proceedings, are incorporated in the
forms. With these objects in view, we have the following suggestions to
offer for modification of the return:— ' .o - '

Return forms

(a) The return form should have, in its first part, summary of the
' income under the various heads and also such other informa-
tion which is applicable to all assessees and which is required

for cross references ete., like-the information under Section

38 of the Income-tax Act. Details of information regarding



32

income under each head should be called for in the form ef
annexures and each assessee should have to fill in and attach
such annexures to first part of the return as are apphcable to
him.

(b} Columns in the return form for getting detailed information
regarding remittances and iricome outside the taxable terri-
tory which are inapplicable to most of the assessees should
be deleted and.a note mav be appended asking the assessees
to give information on these matters, wherever applicable.

(c) Provision should be made in the return form itself for the
assessee to specify the books of accounts, if any, maintained
by him. We have also suggested in the Chapter on ‘Evasion
and Avoidance’ that the Tax Adviser or Representative of
the assessee who prepares or helps in the preparation of the
return, should be required to give a certificate which should'-
be made a part of the return.

(d) Details regardmg property income at present required to be
given in the return form may be mmphﬁed

' (e) The declaration verifying the correctness of particulars given
in -the return form -and the proposed annexures should be
at the end of the first part and there should be
a foot-note to the effect fhat false or incorrect declaration
would attract the application of the various relevant clauses
in the taxing statute as well as under the penal code.

Some witnesses also stated that the return forms under the Wealth-tax
and Expenditure-tax. Acts needed simplification. These Acts have been
recently iniroduced and therefore, the working of these return forms
should be watched for some time, so that necessary modifications are made -
therein in the light of the experience -gained. :

267, We have taken note of the recent steps taken by the Central
. Board of Revenue for improving the modes and me-
Registers and Records thods of work in the Income-tax Offices, with a view
' to increasing efficiency and output and also for intro-
ductlon of the proper control measures at various stages of assessment
proceedings. The methods of work in the tax offices were studied in
detail by a Member of the Central Board of Revenue in 1955-56 ard the
recommendations made by him were considered by the Board in ccnsul-
tation with the Commissioners. The changes made thereafter include
the introduction of the following:—
(a) various control registers like, the reoriented General Index
Register which is intended to be a permanent record of all

revenue yielding cases, the Register of Investigation and the
Register of Closed Cases,

(b) the General Index Card (for assessees with income above
Rs. 15,000) which shows at a glance the various proceedings

in a case 4t a partlcular point of time durmg a period of-five
years;

“(¢) the Reglster of pending action which enables the. assessing
officer to have at one place the entire work-load in the files
in hisg charge arranged in an order of priority;
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{d) the Daﬂy Fixation Register wh1ch records the assessmg ofﬁcer (3
plan of work chalked out in advance;

(e) Ledger Card for assessees with income above Rs. 20,000 which
will show at a glance the demand raised and collectlons made
and enable the officer to watch the progress of recoveries;

1

{f) Enquify Register to control the Inspector’s work"-

(g) ‘Calendar of daily duties and Register of Review for controlling
. the work of staff; and :

-(h) Job description cards for the various tasks in Income-tax
Oﬁ’ices

We feel that these steps are appropriate and in the right direction
and the Central Board of Revenue should keep a periodic watch over
.their effectiveness. In making changes in forms and registers, important
considerations whxch should welgh w1th the adnumstratwe authorities
are:

(i) that the information 1s not unnecessarily duplicated;

(ii) that the unnecessary mformatlon Is not tabulated and recorded;
and

-

(111) that vital information is kept in such a collated manner that
it can be located at once.

9.68. Sub-section (2) of Section 60 of the Income-tax “Act provides .
for tax relief by the Central Government in cases where a Jumpsum pay-
ment, like gratuity or arrears of pay of earlier years, is received in a
subsequent year and is charged to .tax at a higher rate then would be
applicable, if the payment was either related back to the respective years
of its accrual or spread-over. Accordmg to the present procedure, asses-
sing officers send reports on assessees’ requests for such reliefs to the
Central Government through their respective Commissioners, intimating
the relief due on the basis of rules prescribed. The reliefs are formally
sanctioned by the Government. We find that the vesting of their autho-
rity in Central Government makes for unnecessary correspondence and
delays. in the sanction-of the reliefs. The rules are quite clear and their
administration is well understood. We, therefore, suggest that the power
"to grant relief under Section 60(2) of ‘the Income-tax Act -in accordance

' with the rules already laid- down should statutorily wvest in the Commie-
sioners of Income-tax and not the Central Government. -~



CHAPTER 3

ASSESSMENTS—II
SPECIAL PROBLEMS
INTRODUCTORY

3.1. In this Chapter, we will deal with various facels of the taxing
process in relation to assessments and the difficulties that are experienc-
ed at different stages thereof.- Although our terms of reference restrict
us to. considering only the administrative and”procedural aspects of the
direct taxation laws, we have, at times, gone into the rationale of certain
provisions, which cannot altogether be divorced from their administra-
tion. This is inevitable in certain cases. We have, however, endeavoured
to confine ourselves to the administrative and procedural ° aspects of
these laws, as fer as possible. . . : '

FOREIGN BRANCHES

3.2, It was brought to'our notice that, in certain cases difficulties were

o . experienced on account of the insistence of assessing
Blocked creditsand  officers on payment of the taxes in respect of foreign
exchange restrictions income or assets even though there was embargo on
, . their repatriation and there were specific provisions

il the Income-tax ,-and Wealth-tax Acts for . holding these demands in
‘abeyance. We understand that the Central Board of Revenue has already
issued necessary instructions in the matter, enjoining upon the assessing
officer to follow the statutory provisioris. We, however, suggest that the
Department should take special steps to ensure that the provisions of the
statute and the instructions issued by the Board are followed strictly by
all assessing officers and no harassment is caused to the assessees. ,

3.3. Sonie witnesses pointed .out that special hardship was /c\:aused‘,‘
specially in wedlth-tax assessments, to assessees who were holding shares
of Indian companies which had assets in foreign countries, particularly
.in Pakistan and Portuguese East Africa, but which could not bring their
profits or capital to India. In such cases, we recommend, that, though the
incgme or the assets may be.included for assessment purposes, the amount"
of tax to be recovered from the assessee should be limited to the amount
of tax that would have been paydble, had the income or assets in these
countries not been included in the assessee’s total world income or wealth,
as the case may be. The balance of the demand should be kept in abey-
ance till such time as the prohibition or. restrictions regarding the repat-
riation of profits or capital are removed.

34. Our attention was invited to the fact that some assessing officers
Production of Account insisted on the production of account books of foreign
.Books * .transactions im, cases of assessees having business in
o foreign countries. It was stated that there were
practical difficulties in producing these books. The Central Board of
Revenue, we understand, has already directed the officers that production'.
of such books should not be insisted upon as a rule; and normally, the
statements of account of foreign transactions should be accepted. We are

34
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further. told that assessments in this country are, even now, generally
based on assessment orders of the taxing authorities of the other coun-
tries. We feel that unless there are reasons to suspect the bona fides of
-the certificates issued by the foreign authorities, such certificates should
be invariably accepted. In such cases, there should be no need for insist-
ing on.the production of account books or even audited balance sheets or
statements .of account. ‘

DEPRECIATION ALLOWAN CES

3.5. Depreciation allowances are intended to charge off each year,
from the capital cost of assets, a suitable amount
representing the usage, wear and tear or obsolescence
of assets used in the production of income. In the Income-tax Act, pro-
visions ‘have been made for the deduction ‘of depreciation allowances, in
the computation of total income, in the form of clauses (vi), (vi-a) and’
(vit) of sub-section (2) of Section 10 of the Act. Under these provisions,
depreciation is allowable in respect of any building, plant and machi-
nery and furniture owned by an assessee and used in the business, pro-
fession or vocation carried on by him.. The annual rates of depreciation
for various types ‘of assets are prescribed in Rule 8 of the Income-tax
Rules. - These rates are applied to the written-down value of the assets
as at the beginning of the year, but the total depreciation admissible
(including initial depreciation on new assets which was admissible
during the period first April, 1945 to 31st March, 1956) is restricted fto.
the cost of an asset. The Rule also lays down that.depreciation is to be-
allowed. proportionately, according to the completed months of user of
‘amr asset in a year. In the case of dcean-going ships, however, ‘straight-
line’ method is employed for the calculation of depreciation allowance.
In the latter method, the -annual provision-is given by the original cost
of an asset divided by the number of years of its estimated or assumed
life. Prior to 1939 the ‘straight-line’ method was followed for calculating
~depreciation in respect of all types of assets. The ‘writien down value’
method was introduced by the Income-tax (Amendment) Act, 1939, as a
result. of the recommendation of Income-tax Enquiry Committee, 1936,
which felt that this method was not only more logical but also simpler
to operate than the ‘straight-line’ method which required the keeping of
elaborate records to secure that the aggregate depreciation allowance
did not exceed the cost of the .asset.’ ‘ : :

3.6. Clause (vii) of sub-section (2) of Section 10 of the Income-tax Act
provides that if a building, machinery or plant which is being used for
the purpose of business, profession or vocation, is sold,-discarded, demo-
lished or desfroyed, a balancing allowance -equal to the difference bet-
ween the writtéen down value and sale or scrap price, as.the case may
be, is to be allowed for the year of sale, discard etc. If the sale value or
the scrap value exceeds the written down value, the difference is taken
as the income of the year but only upto the limit of total depreciation
allowed. A claim for baldancing allowance can be made subject to the-
condition that it is actually written off by the assessee in his books:of
account. Under the existing law, this allowance is available only for
buildings and plant and‘machiinery but not for furniture. '

'37. We now proceed to discuss the, various problems and difficulties.
relating to depreciation allowances, that were brought to our notice.

3.8. Various alternative methods of calculating depreciation cdme in

R " for discussion during ‘the course of our enquiry.
Methods of calculation  Some witnesses were of the view that, of all the
' C methods, the ‘straight-line’ method was the simplest
and that it should be revived. A suggestion was made for adopting the-

Present provisions
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“declining balance’ method which, was being followed in the United
States. We had also before us the radical suggestion of Prof.. N. Kaldor
that instead of the present depreciation allowance, capital allowance at
the rate of 2/3rd or 3/4th of the' capital cost might be allowed in the
very first year of the acquisition of the asset. We have carefully consi-
deved the relative merits and demrits of the various methods. We are
in favour of continuing the existing method of allowing depreciation on
the written down wvalue, for assets other than ocean-going ships.
‘This method conforms closest to the accepted principles of accountancy
and is followed in many countries. Since the larger part of the cost is
written off in the initial years, the risk to the business or industry is
also considerably reduced. This method secures, automatically, that de--
preciation in excess of the cost of the asset is not allowed. Ccean-going
ships, however, fall in a special category and as such ships are com- .
:paratively few, maintenance- of detailed records for each ship would not
.present ‘any difficulty. ‘ :

3.9. It was reptesented to us that the computation of depreciation
allowance on ‘months of user’ basis led to avoidable waste of time and
energy of the assessees and the Department, without any commensurate
revenue gain, even in stray. cases. It involved keeping of minute de-
tails about the use of the asset. We feel that this is true to some extent.
"However, unless there is some check on actual user of an asset, depre-
ciation allowance is liable to be abused. We, therefore, suggest that
depreciation at full rates should be allowed in respect of an asset which
has been used for the business for six months or more during the ‘pre-
wvious year’. For an asset which has been used for more than a month
but less than six months, depreciation should be allowed at half of the -
prescribed rates. No depreciation should be admissible as regards an
asset which has not been used for a total period ofimore than a month
duging the ‘previous year’. ’

.3.10. It was suggested in. some of the representations that the
present rate schedule and the categorisation of assets given in Rule 8
of the Income-tax Rules needed to beé suitably modified so as to bring
them in tune with the latest developments in industry and technology.
We understand that according to the existing practice followed for
effecting any variations in the rates, the Central Board of Revenue, on
receipt of any representation in this regard, makes due invéstigation and
elicits the views of the concerned industrial interests, chambers of com-
merce, etc. After examination of these views, if the Board - is satisfied
about the necessity of any change or amendrent, it makes that accord-
ingly. This procedure is quite satisfactory and may be continued. How-
ever, in future, before making any changes or amendments in this
regard, the views of the Direct Taxes- Central Advisory Committee
which we are proposing in the Chapter on -‘Public Relations’ should b
obtained and duly considered by the Board. '

3.11. Some difficulty is, at present, experienced by assessees in getting
relief under Section 10(2) (vii) of the Income-tax

: ‘Act when the assets had- been purchased in -one lot
Balancing depreciation and subsequently one of them only is sold. In such
or profit under Sect on cases, it becomes difficult for the assessees to ascer-
1c(2)(vii) of -Income- tain the separate cost of that asset and also its
tax Act. written down value at the time of sale, for the pur--
pose of write off in the books of account. If ~the

) * assessee fails fo write off the amount, he is not en-
titled to the benefit of balancing depreciation allowance. In order to

A
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-remove this difficulty in such cases, the assessee should intimate the re-
levant particulars to the assessing officer concerned and ascertain from
him the correct amount that should be written off. Suitable instructions -
may be issued in this regard. '

3.12. As already stated, balancing allowance in terms of Section
10 (2) (vii) of the Income-tax Act is net available in respect of furniture.
We do not understand why furniture alone has been excluded from the
purview of this sub-section. We feel that there is no plausible reason or
justification for .this distinction and recommend that this clause should
be applicable to furniture also. We note that recommendation to this
effect was also made both by the Income-tax Investigation Commission
. and the Taxation Enquiry Commission. ' '

 3.13. We were given to understand that the application of Section
10(2) (vii) of the Income-tax Act had led to practical difficulties in
respect of allowing depreciation or charging profit in the case of an asset
which had been purchased and sold in' the same year. We suggest that
in such cases, no depreciation should be allowable and the difference
" between the purchase and the sale price of the asset should be treated
as capital gain or loss, as the case may be. .

3.14.. It was suggested to us that the existing provision, under Section
"10(2) (vii) of the Income-tax Act, for the inclusion of the profit on the
sale of an asset in the total income of the year of sale, increased the rate
of tax considerably, and that it would be equitable to spread such profits
over a number of years. Another suggestion made in this regard was
that the balancing depreciation or profits should be treated as capifal loss
or gain respecfively. We are of the view that the present law in the
matter is .quite equitable and no change therein is required. We feel
that such a claim cannot be justified when the basis for allowing depre-
ciation is ‘written down value’, which involves charging of larger amounts
of depreciation in the earlier years, thereby reducing considerably th
rates at which the assessee has to pay taxes in those years. '
t , s _ . ,
3.15. Some _Wi}'.nesses1 represent%d that in the case of premises taken
. on lease for business purposes, depreciation should
Leaschold prf’m“cs' be allowed in respect of material alterations or addi-
tions made by the assessee to the assets. It was stated that, at times,
- owing to certain legal or other difficulties, the premises required for a
business could not be’purchased by an assessee who had perforce to take
them on lease and beforé starting the business, which sometimes includ-
ed manufacturing operations also, he had to make material alterations
and .additions to those premises. In such cases, denial of depreciation
allowance, it was urged, was unjust and inequitable, particularly when
the lessor also did not get the benefit. We are impressed by this con-
- tention and suggest that, by executive instructions, repair expenses and
normal depreciation allowances on dlterations or additions made by the
lessee to the leased premises which are used for the purposes of business,
profession or vocation, should be allowed in his assessment to the extent
to which he would have been entitled under the Income-taxr Act, had he
" been the owner of the premises. This concession should be available
only for the period of the lease. Any residual depreciation which cannct
be given or remains unabsorbed, owing to the termination of the lease,
should not be allowed or carried forward either in the hands of the
lessee or the lessor. ' :
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3.16. Certain difficulties arising out- of the conflict of method of cal-
. . culating depreciation laid down in the Electricity
Electricity Under-  '(Supply) Act, 1948 and that followed wunder the
takings . Income-tax Act were brought to our notice by the
Federation of Electricity Undertakings of India. With the withdrawal
of initial and extra depreciation allowances in the Income-tax Act, the
difference is now narrowed down to two poinis. First, the basis pres-
eribed for charging depreciation under the Electricity (Supply) Act,
1948, is either the ‘straight-line’ or the ‘compound interest’ method
whereas under the Income-tax. Act, ‘written down wvalue method’ is fol-
lowed. Secondly, extra depreciation which is allowable under the
Income-tax Act in-respect of second shift working is not taken into
consideration in the calculation of depreciation under the Electricity
(Supply) Act, 1948. These differences assume importance because the
charges for electricity supplied to consumers have to .be adjusted
periodically with reference to the hook profits which are arrived at after
allowing the depreciation calculated on the basis laid down in the
Electricity (Supply) Act. It was pointed out- that the difference be-
tween the two methods affected the electricity undertakings-adversely in
subsequent years when the assets became old, and the. depreciation
allowable under the Income-tax law was lower than that calculated on
.the basis laid down in the Electricity (Supply) Act, and they had to pay
higher taxes without being entitled to increase the charges for electricity
supplied to consumers. We are of the view that the best. solution for
this difficulty lies in suitable amendment of the Electricity (Supply) Act
so as to provide for appropriate reserves of dépreciation in earlier years.
We find that the Taxation Enquiry Commission had also made similar
recommendations.

DEVELOPMENT REBATE

3.17. Development rebate was recommended by the Taxation Enquiry
‘ Commission to be granted to selected industries with
_ a vibw to stimulate the expansion and dévelopment
of production enterprise. It suggested that 25 per cent of the cost of
all new assets in the selected industries-should be charged to revenue in
lieu of the initial depreciation allowance, and this allowance. should not
count in determining the total depreciation allowable. The Commission
expréssed the view that this rebate should be available for all purchases
. of fixed assets, Whether intended for replacement or extension and to
new as well as existing "concerns in the :industries selected. Two
criteria were suggested by the Commission for selection of industries
for'grant of development rebate, viz,, (a) the importance of the industry
-concerned from the point of view of national development,. and (b)
the extent to which the industry was unlikely to be developed, if left to
the voluntary efforts of private enterprise and without any special
stimulus by way of tax relief. The Commission was, broadly, in favour
gf confining the concession to the producers’ goods and capital goods in-
ustries, -7 ‘

Legislation'.

~ 3.18. This recommendation was accepted by the Government in a
modified form, and 'a new clause wviz., (vi-b) was inserted in Section
10(2) of the Income-tax Act, by the Finance Act, 1955. This clause
provided for a development rebate at the rate of 25 per cent of the
original cost of machinery or plant for the year of installation, provided
the machinery or plant was new and had been installed after 31st
March, 1954, and was used wholly for the purpose of assessee’s business
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and the particulars prescribed for preferring claim for depreciation’
allowance had been furnished. Development rebate was to be granted
over and above the full recoupment of the total cost by way of depre-
ciation allowances. The rebate was not restricted to. any particular in-
- dustries, but was available for all new plant and machinery installed.

3.19. It was observed within a short time of the working of this pro-
vision that the concession was being abused and the savings.in .tax on
account of this rebate were being frittered . away by expenditure or dis-
tribution in the form of higher dividends etc: As this was net in con-
sonance with the object underlying the grant of the rebate, the allowan-
ce of the rebate was made subject to fulfilment of certain conditions
which were prescribed by the Finance Act, 1958. The restrictions laid
down were as follows:— o :

rd

‘{a) An amount ‘equal to 75 per cent of the development rebate
admissible should be debited to the Profit and Loss Account
of the relevant ‘previous year’ and credited .to a reserve
account ; )

(b) During a.period of ten years next following, this reserve
shouid be utilised only for the purposes of the assessee's
- business. The reserve could not be utilised for distribution
by way of dividends or profits or remittances outside,India
as cfroﬁts or for the acquisition of assets outside ‘the country;
an . - B

(¢) The asset on which this rebate was allowed should not’ be sold
or otherwise transferred by the assessee (except to Govern-
- . ment) before the expiry of ten years from the end of the year

in which the asset was installed. '

If dany of these conditions are not fulfilled, either the development rebate
is not allowed to the assessee, or, if initially allowed, the rebate could bhe’
withdrawn by rectification of the assessment under Section 35 of the In-
come-tax Act, '
3.20. Lest these restrictions should be construed rather harshly by some
. ) of the assessing officers, the Central Board of Revenue
Administrative issued elaborate instructions regarding their import
difficultics, and extent. However, quite a few practical difficul-
ties connected with the grant of development rebate in the face of these
Tecent” restrictions were brought to our notice. We discuss them in the -
succeeding paragraphs. - S :

«  8.21. It -was represented to us by some chambers of comnterce that
75 per cent of the development rebate, which was required, at present, to
be funded in the year in which it was claimed, should be allowed to be
spread- over -a period of eight years or so, particularly in respect of new
companies. We do not see any justification for making any such change,
because it goes against the basic principle of the restrictions,

3.22. We were told that considerable hardship would be experienced on
account of the condition that, for the allowance of development rebate,
the asset should not be sold or otherwise fransferred to any person other:
than the Government for a period of ten years. This period, it wag stated, .
‘was too long in respect of certain categories of machinery and plant which
became obsolete quickly owing.to swift technological developments, It
was also pointed out that there might be circumstanceés like amalgamation
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of companies, which necessitate sale or transfer of assets, on which deve-
lopment rebate had been allowed within a period shorter than ten years.
It was, therefore, suggested that in such cases, the period of ten years
should be relaxable. There is some force in this suggestion and we .
accordingly recommend that the period of ten.years may be reduced to
eight years. We also feel that the concession of non-withdrawal of the
rebate if the asset is sold to Government, should be extended to cases of
sales to Government Companies,. statutory corporations and public utility
companies acquired by local authorities or State Governments. Similarly,
sales or transfers resulting from the absorption of one company, by emal-
gamation or otherwise, by another company should not lead to disentitle-
~ment or forfeiture of the whole or any part of the development rebate.

3.23. Under the present law, if a firm, which has been allowed develop-
ment rebate in respect of plant and machinery newly installed by it, con-
verts itself into a limited company, the rebate will be forfeited, even
though the assets and liabilities may be passed on, in totd, by the firm to
the limited company. We feel that it would be inequitable and would .
defeat the very purpose of this rebate, if it is withdrawn in the case of ¢
firm which converts itself into a private limited company, the share capi-
tal of the erstwhile partners remaining the same or more, In order to
prevent abuse it should be insisted that in such cases the amount kept as
a reserve by the firm should be transferred en bloc to the private limited
company and the latter should also keep it, as such, under the same con-
ditions as would have been applicable to the firm, had it continued. If
these conditions are fulfilled, we recommend that the rebate should not be .

- forfeited in such cases. .

3.24. We also suggest that there should be a general provision in the
statute conferring on the Central Board of Revenue, residuary powers of
relaxation of the various conditions for entitlement to development rebate
in exceptional cases. Such residuary powers will enable the Central
Board of Revenue to relax the condition regarding the prohibition on sale
or transfer of the asset within ten years in the case of machinery and
equipment which tend to become obsolete very soon, e.g., air-crafts, elec-
tronic equipment etc. It will be difficult to provide such cases in the
statute itself and the best course would be to leave it to the Central Board
ef Revenue to regulate this, by rule or otherwise.

3.25. In cases of companies which acquire new machinery entitled to
development rebate but which incur overdll losses within the'statutory
period of ten years during whick the various conditions in regard to the
rebate operate, the rebate should not be withdrawn, if such a withdrawal,.
results in the levy of tax.

3.26. Several chambers of commerce represented to us that the wording
used in Section 10(2) (vi-b), wviz., ‘new machinery and plant installed’
being differently interpreted by the assessees and the Department, had
given rise to considerable litigation. ' The Department’s view of installa-
tion of an asset appears to be that it should be fixed to the earth. Accord-
ingly, it was not allowing any development rebate for motor vehicles,
tractors, etc. We find that in some recent judgments*, the Bombay High
Court has expressed the opinion that ‘installed’ does not necessarily mean

*C.LT. (C=ntral) Bombay V5. Saraspur Mills Ltd. (1 6 I.T.R. g801 C.I.T
Bros. (India) Ld [(1559) 37 I.T.R. 140. _ [ros9) 3 5%9) - ¥ L_eve::r
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‘fixed in position’. According to them, if an asset is ‘inducted’ or ‘intro-
.duced’ and used for business purposes, it is entitled to development rebate.

We suggest that the intention of the legislature with regard to the word

‘installed’ -should be clarified beyond all doubt by suitable amendment of

the Income-tax Act. While we feel that development rebate should not

be admissible for such conveyances like cars, ete., in respect of which the

personal use is often indistinguishable from their business use, we-are of

the view that the rebate should not be restricted only to plant and

machinery which is fixed to the earth. Development rebate should also -
be allowable in the case of mobile plant and machinery such as earth re-

movers, cranes, bulldozers, aero-engines, coal- -mining machinery ete. We

also recommend that trucks and tractors and other machinery which are

used exclusively in connection with mining operations should be entitled .
‘to development rebate. No such rebate should, however, be'allowed on

trucks and tractors used in businesses other than mining.

3.27. A few doubts regarding certain implications of the restrictions
on the grant of development .rebate were raised by certain witnesses.
Some of these doubts were more imaginary than real. 'Still we will
briefly refer to them here, as they have come from quarters which matter
in the field of taxation. It was feared that on a strict interpretation of
this clause, development rebate might not be allowed in case machinery or
plant was installed in one year and if.started operating in the subsequent
year. It was also stated that if the provisions in this clause relating to
the carry-forward of development rebate were strictly construed in the
light of the observations of the ‘Supreme Court,* any development
rebate remaining unabsorbed in & year of loss or no income, would not he
allowed to be carried forward to the following year. Still another fear
expressed was that if 75 per cent. of the development rebate, which ‘was
to be set apart as reserve to be utilised in assessee’s business, was not

- required for the needs of that business and was instead kept in Govern-
ment securities or in a fixed deposit in a Scheduled Bank, the develop--
ment rebate allowed would be forfeited. It was further stated that in a
case where the total income, according t6 the calculations of an assessee:
entitled t6 development rebate, was less than 75 per cent. of the rebate,.
and he could not, for obvious reasons, set apart the requisite reserves, he
would not get the benefit of allowance for the default of not having pro-
vided thie requisite reserve, if the, total income .as computed in the-
assessment was equal to or higher than 75 per cent. of the rebate.

3.28. We find that the, elaborate instructions issued by the Central
Board of Revenue on this subject, to which we have made a reference:
earlier,- allay .all the fears expressed in the preceding paragraph. Thus,
it has been specifically provided in these instructions that where the
machinery or plant is installed in one year but is brought into use in a
~subsequent year, the development rebate should be allowed in the year
in which the asset is brought into use. It has also been emphasised that
where there are variations between the total income as computed by the
.assessee and as determined by the assessing officer, such variations should
" be ignored, unless additions made by the assessing -officers exceed the
“returned profits by ten per cent. or Rs, 25,000, Where the additions ex-
ceed this limit, the assessing officer should ask the assessee, in writing,
4o make, within a month, adequate additional reserves in the current
year’s accounts. Only if the assessee fails to make such a provision
within this period, would the development rebate be disallowed. We

s Anglo Frcnch Textile Ltd. Vs. C.I'T. (23 I.T.R. 83).
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understand that these instructions were made available to public and
were issued to chambers of commerce and-other associations. We are,
therefore, surprised that such doubts should have been expreqeed by
‘some respons1ble organisations. :

BAD DEBTS AND IRRECOVERABLE LOANS

3.29. Section 10(2) (xi) of the Income-tax Act provides that in the
computation of total income, allowance would be
Cleim of aliowance ~ made for bad debts-and irrecoverable loans arising in
. the course of a business, profession or vocation
carried on by the assessee, This clause caists a duty on the Income-tax
Officer to exercise his-judgment for determining the fact and extent of
irrecoverapuity of a debt or loan. It was represented before us by a,
large number of witnesses that this authority was often " used by the
assessing officer to the disadvantage of the assessee, and the claims for
bad debts were negatived as being premature or belated for one reasom
or another. This puts the assessee in a very difficult posmon and many
a time he is denied the benefit of this clause irrevocably. ‘The Bombay
High Court has referred to some of these difficulties in certain recent
judgments and the following exfracts from them are of interest.

(@*“. ... An -honest businessman takes the view that a
particular debt becomes irrecoverable in a particular year and
on that basis he claims deduction. It takes a long time
before the ultimate decision is given by the Tribunal.,

.. Now, what is the businessman ,to do. He cannot
claim this in the next year because the assessment of that
year has long ago been completed. Therefore, the business-
man finds himself in this extraordinary predi'cament that
although there is a. genuine debt, although" that debt some
time or other has .become irrecoverable and he has never
received it, yet by a strangeé process he can never claim that
bad debt as a deduction.

We strongly wish to urge upon the Government and the
Taxmg authority the necessity of some provision in the law
whereby it would be open to the Income-tax Officers, if
the debt is held to be irrecoverable in a particular year, to
permit «a deduetion in some later year in which the Income-
tax Officer finds that the debt in fact became irrecoverable.
As the position stands now, the Taxing Department is in this
extremely happy position. All that they hold is that a
debt becomes irrecoverable in a particular year, that is a
finding of fact, that finding cannot be successfully assailed,
and havmg come to that conclusion they can comfortably
sit back in their cheir and refuse to give' any relief to the
assessee because they know that 'the assessee cannot claim
it in any subsequent year as the assessment for these assess-
ment years has already been concluded. If the Taxing De-
partment should be strict and severe with business people
who seek to evade payment of tax, they should be equally
considerate to those business people who honestly claim de-
ductions to which they are entitled in law. This particular
case is an illustration of how procedure and questions of

i lmutatmn can defeat the just claim of an assessee ‘because

© wM/s '] ekisondas T'ribhuvandas, Bombay Vs.C.1.T., Bombay City. (1957) 31 I.T.R_. 383.
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he has to proceed in the manner laid down in the Act and
the Act does not give him the necessary relief in the parti-
. +cular situation in which he finds himself........ ?

(b)**......... ...As we had occasion to point out before, the
" present Income-tax law with regard to bad debts makes the
" position of the assessee extremely difficulf. He may write

off a debt in a particular year and may. claim it and the
claim may be disallowed. In the next year he cannot make
that claim because it would be urged against him that he did
not write off the debt in that year. Therefore, the assessee
_always finds himself on the horns of a dilemma and it is
the duty of the Department to take a sympathetic view-
of the matter if ‘in fact the debt was never recoverce:.
Therefore, if the debt was not allowed to the assessee in the
. year of account, there is no reason why the Department
should not consider allowing him this debt in the next
year when admittedly the debt became ‘irrecoverable, al-
though the assessee may not have written it off in that year.”"

3.30. We have discussed this issue with the taxing authorities also
and the above impressions are corroborated by them. We feel that when
the fact of a debt having become bad is edmitted by the Depariment,
it i§ mnot proper for the assessing officer to disallow it - on
purely technical grounds, We note that the Law Commission also exa-
mined the provisions relating to the allowance of bad debts, in the .
light of these practical difficulties and- have made certain recommenda-
tions. We agree generally = with these recommendations and-
consider that they . should 'be _ adccepted. In our wview, if the
assessing officer is satisfied about the genuiness of a bad debt, he must
_allow it either for the ‘previous year’ in respect of which it is claimed
or for any' of the earlier ‘previous year in which, according to the
offiter, the debt had actually become bad, provided that such earlier
‘previous year’ is mot more than four years anterior to the ‘previous year’
in which the debt is claimed to have become bad and actually written
off. It follows that the assessing officer shpuld give, in the assessment
order for the year in which a bad debt is claimed by ‘the assessee, a
specific finding as to when the debt became bad and the assessee should
have the right to prefer an appeal against this decision. In other words,
the. assessee, in his appeal against the assessment, would be entitled to
contend that a debt should have been allowed not in the year in which
the assessing officer had held it to be allowable but in any of the other
assessment years falling within the four years’ period aforementioned,
irrespective of the year in which the amount had actually been written .
. off. The appellate authorities should give a definite finding as to the
year, within the four years’ period, to which the bad debt relates. The
effect of the appellate order should be given by the assessing officer by
rectification of the relevant assessment order under Section 35 of the
Income-tax Act. The above considerations should equally apply to claims
of irrecoverable loans! v ' : ‘

3.31.. We also recommend that in cases where the assessing officer,
finds that the write off of the debt is premature, he must make a specific
note-in the assessment -records and allow the bad debt in the relevant
year irrespective of the fact that the debt had actually been written. off
in the earlier year. : . '

*M/s Karamsey Govindji, Bombay Vs, C.I.T., Bombay City. (1957) 31 I.T.R, 958.7'
410 CB.R. )
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-3.32. While on this subject we may refer to the representation of the
Public Banking =~ 1ndian Banks Association, -Bombay, ‘which stated
Companies - - .- - that_considerable -infructuous.work.and inconven-

ience were- accruing from the assessing officers’
isistence on examining the bad debts or.irrecoverable loans written off
by the public banking companies in the same way .as they did in the
case of ordinary assessees. The Association explained that the public
‘banking companies stood on a diffetrent footing as compared to an ordi-
nary money-lender. A banking company had to be most careful ‘in
writing off a loan as irrecoverable and did so only when all avenues
of recovery had been exhausted. The Association, therefore, suggested
that all writes off of bad debts and irrecoverable loans of a public bank-
ing company should normally be-accepted’-by the Income-tax Depart-
ment, if a certificate was produced from the Board of Directors of that
eompany to the effect that the Board had’ scrutinised the writes off and:
was satisfied about the complete irrecoverability of the loang thus
written off. The Association also urged that since the Reserve Bank of
India ‘exercised sufficient control on the public  banking ' ecompanies
which had to send to the former a number of appendices to their balance
sheets, giving elaborate details -as regards loans, advances, -etc,, the In-
come-tax Department should not ask them for all the minute details
.about these debts. - o . . . '

3.33. We consider that there is a good deal of force in the contention:
that, for the purposes of bad debt claims, public banking companies
should not be treated at par with an ordinary money-lender.. We are
of the view that while these companies should continue to furnish lists,
giving particulars of all writes off with the names and eddresses of the
defaulting debtors, amounts advanced, arhounts recovered, amounts
written off, steps taken to recover, reasons for write-off etc., the asses-
sing officer should not exércise any meticulous check over them, nor call
for additional information except in cases where he has reasons to deubt
the genuineness or the correctness of the write off.,

MUTUAL ASSOCIATIONS

3.34We will now consider the administrative difficulties experienc-
®d by mutual associations .in their assessments. A mutual asseciation is
usually organised or conducted for the benefit of its members, its-pur-
poses being reciprocal aid and assistance amongst associates and further-
ance of a common cause. A mutual association should, .by its very
nature, be exempt from income-tax on the well-recognised principle that
no one can make a profit. out of oneself. However; for earning this
exemption the association must fulfil the very essence of mutuality »iz.,
the indistinguishability of the contributqrs of the common fund and the
participators in the surplus. . If the participators are even partly different
from the contributors, there is no mutuality leéft and the income of the-
association becomes chargeable to tax. The Income-tax law has, how-
_ever, made certain inroads in this concept.of non:taxability of mutual
transactions. Section 10(6) of the Income-tax Act provides for.taxing
the remuneration received by a mutual association from its members,
which is relatable to some specific services performed by it from them.

- 3.35. In the -case of mutual - associations ‘carrying .on .both mutual
Allocation of and ‘non-mutual activities income from these acti-
expenditure. - vities has to be. computed separately, as only the:

- " income from non-mutual activities is taxable. It
‘wag represenfed that there were many practical difficulties in this segre-
-.gation, as the expenses were mixed up and it was sometimes well-nigh

1
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lmposszble to allocate them spec1ﬁcally to mutual and non-mutual acti-
vities. The Department usually follows the practice of allocating the
non-specific items of expenditure which cannot definitely be related to
any of the two activities in the proportion of receipts from them. So
long as the mutual activities yield a surplus, a mutual association does
not feel the burden of tax on the income of non-mutual activities com-
puted -on this basis. However, in other years when there is deficit in
mutual activities but surplus in non-mutudl ones, and in the net result,
there is an overall deficit, the mutual assoc1at10n certamly feels ‘the
plnch of tax on non-muitual 'act1v1t1es

, 336 We find that both- the Income—tax Enquiry Committee, 1936 and
the Taxation Enquiry Commission had examined this issue. The former
recommended that -long-term administrative arrangements -may. be
entered into by the Department with such associations whereunder the
associations would be taxed on the entire surplus, of receipts over out-
goings without allocation.. Annual subscriptions paid by the. members
should, under this arrangement, be allowable deductions in-their hands
and the surplus distributed by the. association should be allowed as a de-
duction from its income but should be taxed in the hands of the reci-
pients. We agree with this.suggestion and recommend that Govern-
ment should take appropriate steps for entering into suitable long-term
administrative arrangements with the chambers of commerce, trade and’
;pro;fesswnal a330czatzons along these lines.

. 3.37. We may mentmn here that we duly considered the suggestlor

‘Chambers of ~ made for altogether exempting chambers of com-

Commerce. - merce from tax by a specific. provision in the Act,

as is’ obtaining in the United . States of ‘America

We do not agree ‘with the suggestion, since we are of the view that the
present law. which generally restricts the taxation to non-mutual activi-
ties is quite fair and equitable and that the Iong-term administrative.
-armngements would remove most of -the. dzﬁiculttes now experienced.

SE’CTION 23A COMPANIES '

3.38. The law relating to -taxability of what have generally come to
be referred to as “Seetion 23A” Companies, has. seen many changes and
vicissitudes ‘during the recent past. The object of Section 23A of the
JIncome-tax Act is.to secure that there is no avoidance of super-tax by
sshareholders through the retention of earnings in closely-held com-
‘panies which, being separate entities for_tax purposes, are subject nor-
mally to lower rates of super-tax than those applicable to shareholders
in the upper brackets of income. This problem Wwhich is faced in almost
“all the democratxc countries of the world, has, broadly speaking, been
‘tackled in dliferent tax systems in two ways, viz, .

(i) where undjstributed profits accumulate unreasonably (the test
being different in each country), the profits are deemed .to
have been distributed to the shareholders. The tax lia-
- bility in 'such an event is.on the shareholders unless they
are unable to meet 1t or

(11) an adchtmnal tax is 1ev1ed on unreasonably accumulated
- profits, this tax being paid by the companies,
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The former position obtai'neél . India till ‘1955 when, on the recon
-mendations of Taxation Enquiry Commission*, th ter e it
over to the latter method. quiry . , the system was switched

3.39. For the purpose of considering the administrative and procedii-
ral difficulties encountered in the operation of this
Brief historical review  Section, we will pick up the thread of its historical
development from the point the Taxation Enquiry
. Commission left it. That Commission considered the
provisions of the then existing section in all its details and implications
and made recommendations of a far-reaching character. These recom-
mendations were accepted almost in-toto and incorporated in a newly-
cast Section 23A which was inserted in replacement of the then existing
Section 23A of the Income-tax Act. The new Section also made certain
other provisions which had not been suggested by the Commission.
These latter provisions related fo certain relaxations in the matter of dis-
tribution of profits and were along the lines of the  provisions in the
U.K. Income-tax Act. Sub-section (3) of the newly inserted section
provided that if, on an application by a Section 23A Company, the Com-
missioner of Income-tax was satisfied that, having regard to the current
requirements of the company’s business or its further development, the
payment of a larger dividend would be unreasonable, he might reduce
the amount of the minimum distribution laid down in the Section as he
thought fit and also determine the period within which the distribution
should be made. Sub-section (4) of the Section Jaid down that if a
company, engaged in the manufacture or processing of goods or in the
generation or distribution of electricity or any form of power was dis-
satisfied about the decision of the Commissioner of Income-tax, it could
have the matter referred for arbitration to a Board of Referees consisting
of two officers of the Central Government not below the rank of Joint
Secretary, appointed in this behalf by the Central Government. The
decision 'of the Commissioner or the Board of Referees as the case may
be,-was.to be final as regards the matters concluded by it and no appeal
lay to the Appellate Assistant Commissioner or the Tribunal and no re-
ference could be made to the-High Court against the -decision of Com-
missioner or the Board of Referees, ' c

3.40. These provisions dealing with the powers of the Commissioner
and Board of Referees were repealed in 1957 by the Finance (No. 2)
Act of that year and simultaneously, a distinction was introduced -bet-
ween industrial and non-industrial companies in the matter of percentage
of profits which had to be distributed if the levy of the penal supertax
was to be avoided. Broadly speaking, the percentage fixed was 45 in the
case of ‘an industrial company and 60 in others. In the case of invest-
ment companies, the percentage continued to be 100. This Finance Act
also deleted the provision relating to the carry forward of the undis-
tributed profits of any year in excess of 60. per cent of the distributable
profits of that year, to the succeeding three years for set-off against the
deficiency of distributed profits. In 1958, a minor ~amendment was
made to this Section which laid down that the Income-tax Officer should
not invoke its provisions, if he was satisfied that the payment of a
dividend or a larger“dividend than that declared would not have resulted
in a benefit to the revenue.” In the Finance Act, 1959, in consequence of
the rationalisation and reduction of rates for company taxation, the
statutory percentages for distribution purposes have been increased to 50
and 65 respectively, for industrial and non-industrial companies.

*T E.C. Report Vol. II, Chapter 11; Pages 180-185. .
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3.41.'T1'1¢ statistical information regarding ‘Section 23A’ Companies

Statistical dat1 given in Table 1 below makes an interesting read-
ing :—- . S

. .Table-1—Assessments of ‘Section 234’ Companies

LY

Fipancial vear. . T 1955;5_6 1956-57 1957-58 1958:59 -

L

Y No. of assessments of companies comp-

leted. . 17,103 19,853 19,110 . 19,741
" 2 No. of Section 23A Companies ir;cludgd in 6,479 7,066l | 6,468 6,028
| (1) As %ageof (1) . - G78)  .G56) (336 (309
3 No.outof (. ) where Sectior 23A applied. 86 114 ' 178 188 .
[Asa%egeof () . .~ . o (3 (6 -7 (D

4. Amount of. addit'onal ‘ax demanded. (in

Tupees) : " 17,58,767 43,53,128 30,27,798 59,59,761

Presuming that action to levy additional super tax was taken in all the
cases where it was warranted, these figures indicate that most of the
‘23A. Companies’ conformed to the statutory percentages laid down for
distribution of profits and that it was only in a small number of cases

that the penal provisions of Section 23A (1) had to be invoked.

3.42. We now consider the various difficulties ventilated before us by
several important witnesses. -If was represented that the Section in its
present form, requiring rigid enforcement of the statutory percentages
-Jaid down for distribution of profits caused considerable hardship and
had even impeded business and -industrial development in certain cases.
It was urged that some flexibility should be provided in the statute in
this regard, because a number of circumstances and situations could
make it really difficult for some companies to conform to the statutory.
percentages for distribution. For example, funds may be required for
urgent replanishments, . modernisation programme, rapid expansion to
meet the sudden. requirements of goods manufactured by a company etc.

_ Again, there may be speculation losses or capital losses during the
‘previous year’ owing to a natural calamity, and so forth. In such cases,

- distribution may have to be made out of capital which is prohibited by

- the Companies Act, 1956. It was, therefore, suggested to us that if the
old provisions namely, sub-sections. (3) to (5) of Section 23A, which
were deleted by the Finance (No. 2) Act of 1957, were restored and
.the statutory percentages for distribution were scaled down to 45 and
.60 for industrial and non-industrial companies respectively, the difficul-
-ties would, to a considerable extent, be mitigated.

. 3.43. Wé have. considered this question carefully. The above sugges-
" tion appears to be untenable since it amounts to having the best of both
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the provisions. Either the 'pre-1957 position shouId; be restored i toto,-
or, if the assessees are keen on having the lowér pércentage of distribu-
tion for industrial companies, they should be prepared to forego the rights
available under the repesled sub-sections.(3) and (4) of Section 23A of
the Income-tax Act. The statutory percentages fixed in 1957, as modi-
fied in 1959 consequent on the-rationalisation of the company taxation,
take into account the general requirements of ‘Section 23A’ Companies
dn the corporate sector and are based on the long experlence of the
Workmg of this Section. These percentages are, in our opinion, rea-
‘Sonable and adequate and leave enough balance with the companies for
meeting their. capital requirements for modernisation of plant and
machinery, development, ete.  This i§ obvious from the figures.given ‘in
Table—I (paragraph 3.41) which show that during 1958-59, only in
-about  three percent of the assessments of ‘Section 23A’ C‘ompames did
. need a rise for leving additional super-tax under. Section 23A of the
.Income-tax Act. We also find that the present provisions of this-Section
make adequate safeguards in cases presenting special difficulties, e.g,,
if a company has. suffered losses in the past or its commercial .or book
profits are small, the penal provisions of this Section may not at all be
applied. - Besides, the pre-1957 procedure ‘involves considerable delays.
We find that some references made to the Board of Referees under the
. old sub-section (4) of_ Section 23A are still' pending before them. In
view of all thése conmdemtzons we do not suggest any changes in the
eristing provisions relating to statutory percentages or ‘the non-availabi-
- lity of administrative discretion for relaxing these percentages. "

344, In the case .of mvestment companies fallmg within the scope of
Section 23A, of the Income-tax Act, the statute lays down that 100
‘percent of dlstrlbutable profits should be distributed, failing which the
penal provisions of this Sectionh would be attracted. It was urged that
this requirement worked rather harshly.and, there‘ore, the ‘statutory
percentage for such companies should be lowered We do not feel that
there is any force in this contention. In our opinion, non-distribution of
any portion of - distributable ‘profits in the ecase -of investment companies
would amount to- defeating the very objective.of Section 23A.

3.45. Certain hardshlps in the operatjon of this Section resultmg from
the differences in the computations ef income made by - the assessees
‘and the assessing officers were also brought to our notice. In case the
difference between the amount which should have been distributed
accordmg to ‘the assessing officer’ and the actual distribution’ made by
the company falls-short of the statutory percentage by more than five
per cent of the total income in the case of a ‘23A Company’, (if it is an
investment company, it is ten percent: instead of five per cent),
the penal provisions of this Section becomé straightaway applicable, and
the assessee does not get any opportunity of making up the difference by
further distribution. The differences between' the two ~ computations
may.be on account ‘of a bona fide misunderstanding, ‘or difference of
opinion on the part of the company. It may also happeén that the asses-
sing officer arrives at a higher figure of total income owing to a number
of additions made by him. It was represented that the margins of error
of five per cent and ten per. cent laid down for giving a chance to the

Company for further d1str1but10n were rather low and.should be in-
creased

" 3.46. These representations are not without force. We, there?fore,
suggest that the provisions of Section 23A (2) should be so amended as
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to provide that the company would get an opportunity to make a further
c%cnstrib,ut_ion_ of its profits and gains to ‘make up the statutory percentage,
e : ; .

(a): the distribution made by the company falls short of the statu--
tory pércentaege by not more than fifteen per cent of its total .
mcome, as reduced by the amounts referred to in clauses (a),
(b)Y and (c) of Section 23A(1); or ; P

(b) the company had distributed not less than the statutory per—
centage of the.total income-as reduced by the amounts,

- according to the return made by it under Section 22(2), bit
_in. the assessment made by the assessing officer, a higher
total income is arrived at and this difference is due to any

reason other than deliberate concealment.

347. We were given.to understand that instances were not lacking -
of companies which- made distribution of profits in excess of the sta--
tutory percentage in one year, butsimilar distributions made by them
in subsequent years were below the statutory percentages, owing to some
practical difficulties. Sub-section (6) of Section 23A of the Income-tax
Act inserted in 1955, which was abrogated in 1957, had provided for the
-carry forward of the excess distribution of a year for being set off
against the Adeficit in the amount of statutory distribution in the three
subsequent years. It was represented to us that, instead of making the
law so .stringent, Government should have provided that, if a. company
was charged to penal supertax in,one or two years for short distributiore
~and. in 'a subsequent’ year the distribution was in excess of statutory
percentage, the excess could be carried back and the proportionate penak
supertax already levied and collected be refunded to the company. I
this connction, it was suggested that a time period of eight years should
be- fixed within which internal adjustment of profits distributed could
be- made, -so that the average distributions conformed to the prescribed .
statutory percentage. We do not agree with this ‘suggestions, as'it is
bound to create further complications ‘and administrative ‘difficulties.
‘We, however, feel that the provisions of the old sub-section (6) of
Section 23A of the Income-tax At were equitdble and easily admini-
sterable, and .that they should, therefore, be restored. = ' ..
. 3.48. /Another difficulty pointed out to us relates to companies having
investemnts in foreign countries, in. whose cases the foreign profits
¢annot be repatriated to this country on account of restrictions imposed
by these countries, There is no provision in the Section as it stands at
present, that such profits should be kept out of consideration while:
applying the statutory percentages.” Such companies are; obvious'y, not.
in a position .to comply with the requirements of the Section: and- are;.
thereby, " subjected.to considerable hardship. We, recommiend that i
cases of this type, such of the foreign profits which could not be remitted!
and also the taxes thereon should both be excluded in the calculation of
the distributable income.. Simultaneously, it should be made clear in the
statute that if and when such profits are repatriated, théy would be in-
cluded in the distributable income. _ : ‘ o

' 349, Tt was represented that absence of any time-limi{t for passing an -
order under this Section gave rise to uncertainty and the companies
concerned had the' Damocles’ sword always hanging over their heads.
It is true that the assessing officer has, at times, to wait for full twelve.
.months, after the close of the company’s accounting period. before he
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can know whether the distribution is short of the statutory percentaga,
This is the time-limit fixed by the Companies Act for holding the annual
general meeting of the shareholders of the company for presentation,
of accounis and distribution of dividends. But this should not be a
handle for keeping the action under Section 23A of the Income-tax Act
pending endlessly. We understand that because of the lack of any
statutory - time-limif, some cases under this Section have been pending
for over a decade. This state of affairs obviously ‘calls for an effective
remedy. Accordingly, we recommend that the time-limit for passing an
.order under Section 234 of the Income-tax Act in cases of normal assess-
ment should be limited to four years in the same way as for making -
assessments. Since the Act prescribes that no order under this Section
<an ‘be passed by an assessing officer without the prior approval of the
Inspecting Assistant Commissioner concerned, and thé latter. must give
-an opportunity to the company of being heard before he gives his ap-
‘proval, it would- have to be. administratively ensured that assessment
~orders in cases of ‘Section 23A’ companies are passed within a period of
three or three and a half years at the most, so that a period of six months
1o one year is available for passing an ‘order urider Section 23A. We
‘would like to make it very clear that the time-limit, for orders under
:this Section, which we have proposed, should not apply to cases of com-
‘panies. whose assessments are reppened or made under Section 34 of
the Income-tax Act. '

3.50. It came to our notice that, as a result of a decision given by a
Bench of the Income-tax Appellate Tribunal, the mere fact that the
articles of association.of a company gave general discretion to the direc-
tors to allow or disallow transfer of its shares, was being interpreted to
mean that the shares of the company were not freely transferable and,
therefore, the provisions of Section 23A were attracted. We are of the
view .that this is not a correct irnterpretation and, at any rate, it 1is
farthest from the intentions of this legislation. What the- assessing
officer should really examine is whether, in fact, the shares of such
companies were freely ‘transferable’ during the ‘previous year’. He
should not be merely guided by the discretionary powers given to the
directors in the articles of association. The Centml Board of Revenue,
we understand, is also of the same view and has since issued instructions*
to this effect. In order to put the matter beyond all argument, we sug-
gest that the Actl itself may be suifably modified to bring out this

meaning. - -

- 3.51. Many witnesses pointed out that the penal provisions of Section
23A together with excess dividend tax provisions worked as.a double-
edged sword. They suggested that either the one or the other of the
two provisions should be abolished. There is some force in such a con-
‘tention but with the passing of Finance Act, 1959, this difficulty is auto-
matically resolved for the future. = - | l :

3.52. A useful suggestion made in.the course of evidence before us
was that companies should be permitted to refer to the Department, in
advance, the question whether on the facts stated by them, the provisions
of Section 23A (1) of the Income-tax Act would be attracted and obtain
a clearance so that they may .not be in suspense about the applicability

_of the Section. The views expressed by the Department would be ap-
plicable to the case on the basis, of the facts stated, but if, in the course

*Central Board of Revenue Circular No. 12-D of 1959, dated 1-7-1959,
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of assessment proceedings, the facts wert‘e found to be diff

_ erent, th
%)ﬁpartment ;vog:_d not be liwound ,loy the views already expressed by ii‘:3
‘ commen is proposal to the Department for appropriat ion
through issue of -executive instrucdions, -f SppTopTIate action

SPECULATION LOSSES.

3.53. We next turn to the treatment of speculative profits and losses

. _ under -the Income-tax Act. Distinction between
Present Provisions’ losses from speculative transactions and other busi-
_ . _nesses for the purpose of set off and carry-forward
was, for the first time, made in the Income-tax Act in 1953. A new pro-
viso added to Section 24 of that-Act laid down that losses from specula-
tive transactions could not be set off against profits from any other source
but only against profits from speculative transactions and, if such losses
in a particular year exceeded the speculative profits, the excess would
be carried forward to the succeeding years for being set off against
speculative profits’ only. ~The necessity to enact a distinction between
speculative losses and other losses arose, because quite a few instances
had come to notice in which bogus speculative losses had been ‘bought’
by businessmen, with a view to reducing their real taxable income., This

- practice of buying and selling of speculative losses was being so cleverly
managed by manipulations in the accounts of the assessees concerned
that they became indistinguishable from genuine transactions. However,

. lest this sweeping change in law should disentitle the set-off and carry
forward of losses in genuine cases e.g., hedging which had to be entered
into by the very nature of trade, manufacture, etc., suitable safeguards.
. were provided in thé' Act by means of the proviso to Explanation 2 of
Section 24(1) of the Income-tax Act. In this connection, it may be
mentioned that Shri C. D, Deshmukh, the then Finance Minister, while
- -piloting this new proviso through Parliament, gave an assurance that
the new provision was not intended to hamper, unnecessarily, certain .
.hedge contracts entered into in the normal course of business. He said: °

“The object of this other amendment is to exclude from the cate-
gory of speculative transactions hedging contracts entered
into by dealers and investors of stocks and shares and by
members of the- forward . markets and stock exchanges to
guard against loss which may arise in the ordinary course
of. their business. Now, it is necessary to exclude. these
transactions from the category of speculative transactions
so as not to hamper unnecessarily certain hedge contracts
entered into in the normal course of business. ' ' '

1 think I should-take this opportunity of generally making -clear
what the scope of this particular provision is. It is not in--
tended to hit speculative transactions as such. Here we do
not take a view as to whether they are good or bad, although
it is quite certain that certain speculative transactions are
necessary for the purpose of stability of prices and other
‘objectives which are recognised by economists. What we
did want to avoid was the buying or selling of losses, that is
to say fictitious. transactions. But even after consultation
with the representatives of stock exchanges we came to the
conclusion that there was no direct way of deﬁmng, for
Tegal purposes, these particular transactions. Therefore, we
‘have proceeded by the method of excluding what we do not
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want to. hit...In the Bill, as it is-drafted, we have excluded
hedging transactions,. the common hedgmg transactions, that-
_is a mill buys cotton and sells cloth. 'There are various ‘other
varieties of .hedging transactions and after discussions.with
the representatives of trade and business I have come to the
conclusion that they are also legitimate. One category of
transactions is the one I referred to just now: a man wants
to protect himself against any loss in certain scripts he holds,
‘but. he sells some other scripts which he-expects will have ‘a
reverse movement. The object is to save that kind of tran-
saction. The other is where there are jobbers and brokers.
and others——it is their regular business and their ordinary
transactions are not fransactions such as we want to av01d
namely, _sellmg and buying -of losses 7k .

3.54 Some witnesses represented. before us that the distinction bet-
ween speculation losses and other losses should be abolished now, because
rigorous control on stock and commodity exchanges. was being exercis-
ed by the.Forward Markets Commission and the practice of buying -
losses had almost disappeared. .We are unable to agree with this view
because the circumstances which led to the enactment of this provision
still -exist: To the extent this provision has checked and is still working

" as a preventive to such bogus transactions, its existence on the statute
book is more than justified. We do-not, there;fore consider that any
” change is necessary-in the fundamentals of the provision.

3.55. An m'xportant criticism made by a large number of w1tnesses
" Definition of ‘Spec- whoe appeared before us; had been that the assurance
ulative Transactions -given by Shri C. D. Deshmukh with regard to the.
treatment of - bona fide . hedgmg transactions .as
ordinary business; was not being duly implemented. It was stated that
the spirit of the amendment had been lost sight of by the Department in
the course of administration of ‘the proviso and that sometimes even
genuine hedging losses- were being treated as speculative losses.. In this
connection the distinction in the phraseology of clauses (a) and (b) of
Explanation 2 to Section 24(1) of the Income-tax Act was brought to
our notice. It was pointed out that while one clause made a reference
to ‘stocks held, the other did not and that some officers were talking a
restrictivé view and disallowing ‘the.deduction of hedging losses i com-
modities other than stocks and shares,, if they were not against sfocks
held ‘but against purchases. : :

L

'3.56. We have examined the issue at some length We find that even
the Central Board of Revenue had put too rigid and restrictive an inter-
pretation on this provision, which is not in accord with-the spirit of-the
assurance given by the Finance Minister, It doés not, therefore, sur-
prise us that the assessing officers have also taken an unduly narrow
view in the matter and- the genuine businessmen have been put to con-
siderable hardship. - We certainly appreciate, as we have done earlijer,
the principle underlying ‘the proviso, but we equally disapprove of its .
wrong application for denying genuine hedging losses. We feel that the
solution to'the various problems which have been brought to our notice
‘in relation to this subject can be found by expanding Explanation 2 to
Section 24(1y so as fo classify and exclude- such transactions which.
should not come under the 'rmschzef of this Section. The assessing officer -

- *Par]tamentary Debates (Lok Sabha. Official chort) page 4544-5, dated rﬂch Aprlf 1953,
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should first examine whether a hedging transaction is genuine or not. If
it is a genuine one, and it is by way of future sale of a commodity against
_stock of the sdme commodity, the loss arising out of this transaction
should be excluded from the purview of speculation. We also recommend
that hedging transactions in connected commodities, for instance ne
" type of .cotton against anothér type of cotton, one variety of oilseed
against another, gold agaihst silver and vice versa, one type of grain
against another should be treated, for the purposes of provisc to Section
24(1), as hedging transactions, provided that the ‘total of such hedging -
sales does not exceed the actual stock and purchase.transactions. -

.3.57. In the light of the assurance given by the Finance Minister and
the subsequent instructions issued by the Central Board of Revenue, it
is now well-setiled that speculative transactions in different commodities
and in different markets arz to be treated as one business. Following
the same” principle, we recommend that lossés in bona fide -hedging
transactions, entered into by a dealer or investor in shuares against the
holding of his stocks and shares, should be allowed, provided that the
hedging transactions are upto the amount of his holdings, even though
these transactions may extend to other types of shares not held by him.

" In fact, the hedging in such cases has necessarily to be in shares other .
than those held by him. : ’ :

3.58. The hardship caused by a too literal interpretation of Explana-
tion 2 to Section 24(1) of the Income-tax Act was illustrated to by.a
case where 4 dealer having ready cloth business entered into a contract
‘for the purchase of 1000 bales of cloth from a mill on a forward delivery
basis. Ultimately it was found that the mill could supply only 980 bales, .
the remaining twenty bales being rejected on account of some deféct
and the settlement was made between -the dealér and the mill regarding
these twenty bales by payment of difference’in price. It was stated that
-even such a transaction was taken by the assessing officers to fall within
.the 'mischief of the Explanation 2 tb Section 24(1) of the Income-tax
Act-on the ground: that there was no actual delivery of.the twenty bales.
We are certain that this extreme view could never have been the inten-
tion-of the legislature, while inserting the Explanation. Since-instances
‘of this type have been brought to our notice, we recommend that the in-
tentions of the Government in the matter should be clarified, by suitable
-administrative ‘instructions. = = ‘ '

- 3.59: More than one witnesses represented to us that, for the purposes

eradd] , of the proviso to- Section 24(1), hedging transactions

T s entered into with parties” outside the country were
- not being accepted by the assessing officers at par with
similar transactions within the country. We. fail to see, much less to
.appreciate, any logic in this subtle distinction' made by the Department.
'We, therefore, recommend that these tramsactions should. if they are
geniine, be accorded the same treatment as is given to hedging transac-
tions within the country,; subject to the same conditions and safeguards.

360. Yet another .inequitious application of the proviso to Section
: P 94(1) relating. to speculative losses was brought to
Carry- f‘;fmard and  Jor notice, It was stated that if an assessee’ earned
seto " gpeculation vrofits in the ‘previous year’ and suffer-
ed losses in other businesses in that year and he had incurred speculation
losses in the earlier years which had been carried forwal_'d and were
due to be set off against the speculation profits of the ‘previous year’, the
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assessing officers sought to first set off the ‘previous year’s’ losses from
the other business against the speculation profits, before setting off the
carried forward speculation losses against the latter. We do not consider
that such a procedure is either reasonable or equitable. We recommend
that administrative instructions should be issued on this point and if an
assessee had earned speculation profits-in a year, speculation loss, if any,
of that year should first- be adjusted against these speculation profits
before allowing any other loss to be adjusted against these profits.

REGISTRATION OF FIRMS

3.61. ‘A firm registered under Section 26A of the Income-tax Act gets
f . certain special concessions, both with regard to the
. Present - Provisions amount of tax payable and the manner of its re-
— covery. However, for getting such a registration,
the firm has to satisfy-certain conditions laid down in the Income-tax
Act and the rules framed thereunder. Thus, the firm must be genuine
and constituted under an instrument of partnership which should specify
individual shares of the partners. It should apply to the assessing officer
for registration within-six months of its constitution or before the end
of its accounting year, whichever is earlier. It should certify in the
application that the profit or losses of the accounting period had been or
would be divided or credited to the various partners,” The application.
should be'personally signed by all the partners (except minors) and
should be accompanied by original partnership deed or a certified copy
thereof. The tax benefit flowing from registration can be immense. An
ynregistered firm has to pay tax, like an individual, on its total income
- at the rate applicable to that income. In the case of a registered firm,
.no tax is levied on the firm. as such, unless its. total income exceeds
Rs. 40,000, but the total income is apportioned among its partners, and
the tax liability is.placed on them at the rates applicable to their indivi-
dual total incomes, including their respective shares from the firm’s
income. A firm once registered under Section 26A of the Income-tax
Act has to apply annually for renewal of registration. The application
~for such renewal, duly signed by &ll the partners individually, has to
be filed with the concerned assessing officer, by 30th June of the assess-
-ment year. - -. . - ' / . :

3.62. It was represented to us that this annual ritual of making an

_ application for renewadl of registration was an avoid-
" Renewal of Registrat.on able formality which only caused unnecessary haras-
_ sment and hardship. The tax authorities were, how-

- ever, of the view that since registration ‘and its renewal constituted a
concession and a privilege granted by the statute, firms which ‘were

desirous of getting these benefits must fulfil all the legal and procedural

‘requirements laid down for this purpose. They were apprehensive that,
in the absence of an application for renewal, the assessing officer might
not be in a position to know whether, the firm had undergone a change

in its constitution or a partner had left and so forth. We agree with the

- Department that the various conditions prescribed for first registration
~must be fulfilled by a firm, since the assessing officer has also to deter-
mine then, whether the firm is genuine or not. . But once all enquiries,

relating to its genuineness have been made and by virtue of its having

fulfilled all formalities laid down under the statute, the firm has beeh

- granted registration; we see no reason‘why it should have to apply for.
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renewal of registration, year after year,despite the fact that its consti-
tution remains unchanged. From the statistics furnished to us by the
Central Board of Revenue, we find that 45,216 and 54,634 firms applied
for renewal of registration during 1954-55 and 1955-56 respectively. Of
these, as many as 44,752 and 54,208 were granted renewal of registration
in the two years respectively. Thus, renewal was refused in less than
.one per cent of the cases. These figures support the view that applying
for renewal of registration is a mere formality which can be dispensed’
with without any loss to revenue, We feel that such a step will consider-
ably remove the inconvenience at present experienced by assesgees and,
save the time of the Department as well. We, therefore, recommend
that once ¢ firm is registered, there should be no obligation on it to apply
for renewal of registration every year, provided that the firm files a de- -
claration along with the return of income to the effect that there had
been no change in its constitution. As a safegurad to the revenue, we also
recommend, that unless a partner who. has left a firm intimates the fact
of his having done so to the assessing. officer, he will continue to remain
liable for the tax on-his share of the profits. -

3.63. We were given to understand that the Department construed

Other aspects - ithe provisions of law relating to registration of firms
i _ ; too literally and registration was, at times, refused
, on account of minor technical defects in the documents and applications
presented for registration.or in the procedure followed. We feel that
while the Department should be fully entitled to enquire whether a firnr
is genuine or not, the benefit of registration should not be denied to the
~ firm on technical grounds. Without in any way intending to fetter the
" authority of the assessing officers for going into the genuineness of a firm
at any time, we suggest that the Department should point wout itechnical
errors, if there are any, in the document or the application for registra-
. tion and offer the partners of the firm an opportunity to rectify ‘'such -
technical defects within a month. -This may be done administratively,
and not by a specific provision in the law as recommended by the Law
. Commission. e - :

3.64. We may refer here to another aspect of the question of registra~
tion of firms, to which our attention was specifically drawn by a large
number of witnesses. For quite some time, .considerable litigation had
been going on, in the various High Courts, as regards the legal position
for registration of a partnership which originated from a verbal agree-
ment but where the instrument of partnership was executed later.
There was a sharp difference of opinion among the High Courts regard-
ing the import of the term “constituted under an instrument of pari-
nership” used in Section 26A of the Income-tax Act. An inter-
pretation put by some High Courts on’ this phrase was that the
parinership must be created and formed under a formal deed and that
deed should be a recital of the formation of the partnership -and not
merely a declaratory memorandum of a pre-existing partnership. A
contrary view was taken by some cother High Courts. The expression
‘under’, according to this latter view, was not synonymous with the ex-.
pression ‘by’ and, therefore, a firm which had come into existence as a
resulf of an oral agreement was entitled to registration with effect from
the date on which it came into existence. provided an instrument of-
partnership was executed subsequently. The Tax Authority considered
that registration should be granted for the full year if the firm was
genuine dnd was in existence at the commencement of the ‘previous year,
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even though based on an oral agreement, in casé the instrument of part-
nership was drawn up during that year. The issue was very much alive
when we- received representations and recorded oral evidence. The
question has, however, now been settled finally by the Supreme Court*
which has held, “that the words ‘consiituted under an instrument of part-
nership’ include, not only firms which have been created by an instru-
ment of partnership, but also those which may have been created by
‘word of mouth but have been subsequenfly clothed in legal form, by _
reducing the terms and conditions of the partnership in writing...... 7,
' In effect, the Supreme Court laid down that if a partnership was formed
under an oral agreement before or at the beginning of the ‘previous
year’, but had-been clothed in a legal form in an instrument of partner-
ship during the course of that year, the firm would be entitled o regis-
tration for the assessment year relevant to that year, provided the firm
was genuine. From the decision read with the rules . regulating the
procedure for registration of firms, it follows that,.in order to be entitled
to the benefit of registration, a firm constituted under an oral: agreement
must execute a regular partnership deed, in’writing, within six months
of the date of oral agreement or before the close of its accounting year,
-whichever is earlier. We consider that this is a satisfactory,solution of
the difficulty. . ' ‘ '

3.65. According to the present legal requirements, if one firm “enters
into a partnership with another firm to form a larger partnership, all
the partners of the two smaller firms have individually.to sign the part-
nership deed and the application for registration relating to the larger:
firm. It was urged that this formality, which caused some practical
difficulties, should be dispensed with and it should be enough, for-‘the
purposes of registration under Section 26A of the Income-tax Act, if the
respective representative partners from the two firms signed the deed
and the application. We do not consider that this is legally tenable.
‘What actually happens in such a case is that the partners of the two
firms become partners of the larger firm, according to their individual
‘shares. For the regisiration of the larger partnership, therefore, it is
necessary that every partner should sign the partnership deed as well as

the application for registration. This view also finds support in a recent
decision** of the Supreme Court. -

3.66. Our attention was also invited to the difficulty experienced in
the matter of registration under Section 26A of the Income-tax Act,
‘when, owing to changes in’ the constitution of a firm, either during the
:accounting year or thereafter, the firm as constituted at the time of apply-
ing for. registration was different from the one.or ones during that
accounfing year.  We understand that, in such a case there was uncer-
.tainty as to whether the partnership deed governing;the firm as constitut-
- -ed at the time applying .for registration or the one (or ones) operative
«during the accounting year .would. form the basis for the registration
-order. This uncertainty caused great harship at times, because there was
-always a fear, in such cases, of registration being refused on the ground
that the correct deed had not been produced in time for registration. We
- feel that the -most equitable solution for this difficulty would be to pro-
vide, in the Act orithe Rules, that the firm or firms as constituted during
the accounting year should be registered and that the demand should be
raised against the parfners constituting the firm or firms during that year.

*M/S R.C. Mitter & Sons,.Vs. C.I.T. {(1959).36 LT.R. 194] .
“Tcxtil.\.‘ S 1pply Co., Assam Vs, C LT, Assam. [(1959).36. LT.R. 242]
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In order to safeguard the interests of revenue, there should als¢ be -a
specific provision to the effect that, notwithstanding the provisions of
the Partnership Act, the successor ﬁ.rm or its partners would be liable
for the tax liability of the succeeded firm, or of its partners. This right
should be without prejudice to the legal rights of the Department to
recover the.tax. from the“partners of the succeeded firm. .

REOPENING OF ASSESSMENTS

3.67. The provisions relatmg to reopening of assessments under the
Income-tax Act have been substantially amended during recent years.
At the time the Taxation Enquiry Commission examined the provisions
of Section 34 of the ﬁ;:t there was a time-limit of eight years for reopen-
ing of cases, where ihcome had escaped assessment or had been under-
assessed or excess relief had been allowed due to failure on the part of
the assessee to disclose all material facts. In cases where escapement
or under-assessment was not due to any fault of 'the assessee, the
time-limit for .- reopening. of assessment -was four years only.:
In any case, the prior -approval of the Commissioner for reopen-
ing the, assessment proceedings by the assessing officer was neces-
sary. The Taxation Enquiry. Commission examined ‘the working of the
Section Ain the Ylder context of the problem of evasion and avoidance of
tax, and in the light of similar provisions in other countries of the world.
It suggested that, in cases of tax fraud, the time-limit for taking action
under this Section should altogether be removed. As regards the other
cases, the Commission was of the view that the time-limit of four years
should stay. It also recornmended the deletion of the' provisions relating
to the prior permission-of the Comm1ssmner for initiating proceedmgs
under this Section.

3.68. Durmg ‘1954 and 1956, Sectlon 34 of the Income—tax Act was
substantially recast to’ meet the difficult situation
_Recent Amondments arising out of certain pronouncements of the Supreme
- Court which struck down the material provisions of
the Taxation on Income (Investigation - Commission) Act, 1947. While
doing so, the recommendations of the Taxation Enquiry Commission were
also taken into consideration. The amendments made to the Section
provided that there would be no time-limit for reopenmg of assessments
in cases where the deliberate concealment etc., of income for one or more
years was one lakh of rupees or more and, that such assessments would
be reopened only with the prior approval of the Central Board of
Revenue. However, no action- could be taken for an assessment year
prior to the year 1940-41, ' For .other cases of deleberate concealment, etc;,
status quo was maintained as regards the time-limit for: initiating actlon
The time-limit for completing the proceedings, thus initiated, in either
category of cases was removed. As regards the remammg cases where
the' .under-assessment, etc., was not due to -assessee’s failure or fault,
the condition of prior approval of the Commissioner to initiate the pro-
ceedmgs was removed. A newly-inserted sub-section wviz, sub-section
(1-B) "of Section 34 provided for settlements by assessees with the
Central Board of Revenue in regard to their tax liability in fraud cases.
relating to the period 1941-48.

:3.69. It was strongly represented before us that there should be a.
finality to assessment proceedings at some -stage
because the absence of sny time-limit for opening
or reopening the past assessments caused interminiable harassment and
kept assessees constantly under the Damocl>s’ sword for an indefinite
length of time. It was impossible for them to retam books of account

“Time Limit
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and mass of vouchers for an endless period. The fear of reopening of

the case at any time, it was pointed out, went on dogging them in their
life time and, their successors thereafter. '

LY

3.70. Another aspect of the administration .of this Section brought to
our notice was that the assessing officers, many a timé, reopened cases -
on uncertain-grounds and on the_basis of insufficient information and
that after initiating such proceedings they carried out fishing enquiries -
for getting at some material for making a re-assessment. It was stated
that some of these proceedings had, subsequently, to be dropped because
of the lack of any material. In this process, considerable avoidable in-
convenience was caused to the assessees concerned. It was pointed out
that this position had come to pass owing to the refusal of the Depart-
ment, in consequence of a judgement of the Madras High Court,* to give
to the assessees a copy of the reasons on the basis of which, approval
of the Commissioner for initiating action under Section 34 of the Income-
tax Act had been obtained. It was also mentioned to us that even the
Commissioners, at times, approved of such proposals without examining

whether the grounds on which action was proposed to be initiated, were
adequate. o b .
3.71. We made a careful study of these problems. We sfrongly feel
that no quarter should be shown to those indulging in fraudulent -prac-
tices in tax matters and the tax dodger should always be under fear of
and subject to being tracked’and properly .booked. We find that in
UK.** U.S.A*, Canada** and many other countries** there is no time-
limit for reopening assessments in cases of tax frauds. Again, we do not
find any special merit or virtue in reducing the time-limits for initiating
action in other cases. We are, therefore, of the view that the present
provisions of Section 34 of the Income-tax ‘Act, in so far as they relate to
the time-limits for initiating action, should continue. For mitigating
other hardships that were brought to our notice, we suggest that, before
Teopening an assessment, the assessing officer should intimate to the
assessee the grounds on which action is proposed to be taken apd the
assessee. should be given ten days’ time to send his reply. It is after the
consideration of the reply of the assessee that the decision to reopen the
case under Section 34 should be taken or the Commissioner or the Central
Board of Revenue should give sanction for action. This procedure would
eliminate the possibility of roving enquiries on vague grounds and the
Commissioner or the Central Board of Revenue would also be having a
- complete picture of the case before he or it passes orders on the assessing.
officer’s proposal. Such a procedure is already being followed in respéct
of proposals which are to be ‘approved by the Board, though a reservation
has been- made there, that in cases where the Commissioner considers.
that the intimation of these reasons would be risky to revenue, no such
prior intimation may be given by the assessing officer., We do not think
there would be many cases involving such a risk and, in any event, the-
assessee would know immediately on receipt of a notice under Section’

*The‘ Presidency Talkies Ltd. Vs. The Addl. LT.O., City Circle II, Madras [(1954) 25
LT.R. 447] ' B

**Section 47(1) of the U.K, Income Tax Act.
Section 6501 of Internal Revenue Code of U.S.A.
Section 46(4) of “Canmadian LT. Act.)
Sgction 172 of Australian Income-tax Act.
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'34(1) (a) what the Department is after. Therefore, in our opinion, there
is no need for making any reservation of this type in the proposed-pro-
cedure. 'Our recommendation also implies that the assessing officer
should confine the re-assessment proceedings only to the points intimated
to the assessee. ' ‘

3.72. The Bombay High Court held in the case of S. C. Prasher Vs.
Vasantsen Dwarkadas* that that part of the second proviso to Section
34(3) which provided for initiating action against.any person 6ther than
the assessee in pursuance of any findings or direction contained in .an
order under Sections 31, 33, 33A, 33B or 66A of the Income-tax Act was
void as offending Article 14 of the Constitution, since such action could
be initiated without giving that outsider any opportunity of presenting
his version of the mattet. It was stated- that this interpretation caused
administrative difficulty. in the initiation of proceedings against such
persons. We are of the view that our proposal for intimating to a person
the grounds on which his case is to bé reopened, before actually doing
so, would resolve this difficulty. In this connection, we have also noted
the recommendations of the Law Commission which, in effect, suggest a

procedure similar to what we have proposed. -

3.73.. We also agree with the Law Commission’s recommendation that
il the case of an assessee who files a return or revised return under
Section 22(3) of the Income-tax Act, the Department should statutorily
have, at least, one year’s time, from the date of filing of such a return, for
completing that assessment. It can happen that an assessee files a return
on the last date 'of the limitation period of -four years prescribed under
Section 34(3) for completion - of assessments. In such an event, the
‘Department shall have to complete the assessment on that very day,
failing which any further action in that case would be barred by limitat-
ion. This difficulty has beeri duly appreciated by the Supreme Court
in a recent judgment.t Accordingly we suggest that Section 34(3) of the
Income-tax Act may be suitably amended along the lines indicated by the
Law Commission. | : _— : '

3.74."It was represented to ‘us that the provisions of the Income-tax
Act with regard to the reopening of assessments were
to-the advantage of revenue only. The assessee’
could not claim. reopening of an assessment for the same length of time,
even though there had been over-assessment in his case by reason of some
error or mistake in the return or statement made by him for the purposes
of assessment. It was urged that provisions similar to Section 66 of the
UK. Income Tax Act, 1952 should be incorporated in the Indian Income-
tax Act and the other direct taxes Acts, so as to put an end to the present
anomolous and inequitous positton. Section 66 of the UK. Income Tax.
Act, 1952, inter alia, provides for an application, for appropriate relief,
by an assessee within six years of the end of the assessment year in cases
‘where .the assessment madé is considered to be excessive by reason of
some error or mistake or statement made by him for the purpose of
that assessment. The decision of the taxing authorities on such appli- -

Qver-assessments

‘_’(1956) 29 LT.R. 8s57. - -
+C. IT. Vs. Ranchordas Karscnc_ias 1(1959) 36 L.T.R, 569]..
410 C.‘B.R. ’
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cations is appealablé to Special Commissioners and a reference lies, 'tc_)-
the High Court on points of law involved in the matter.

. 875. We have examined this matter in the light of the existing pro-
visions of the various direct taxes Acts relevant to this issue, and we
find that there are adequate safeguards already provided in these Acts
for relief in cases of over-assessments. We are discussing these provis-
ions in the next Chapter on “Appeals and Revisions”. -In view of this, we
do not consider that there is any need for incorporating, in these Acts,
provisions similar to Section 66 of the UK. Income Tax Act. .

3.76. It was suggested to us that the assessee should have a right to
get his case reopened in respect of a legal issue decided against him by
the assessing officer, if ther High Court or the Supreme Court gave, sub-
sequently, a ruling on the same issue favourable to the assessees. This

' proposal, it-was suggested; was being made in view of the fact that the
Department reopened cases on issues which were decided by the High
Courts or the Supreme Court in its favour. We do not approve of this
practice since it is a negation of equity and fair play. Likewise, we do
not accept the suggestion that the assessees should have a similar right.
We are of the definite view that neither the assessees nor the Department
should be entitled to reopen assessments already concluded merely because
the High Courts or the Supreme Court has, subsequently given g decision
which was contrary to the view previously taken by the Department.

TAXATION OF NON-RESIDENTS

" 3.717. The determination of tax liability of a non-resident in respect of
income arising or deemed to arise through or from ‘business connection’
is a difficult problem,:both legally and administratively. While taxing
such a person, not only have the interests of revenue to be safeguarded
but care has also to be taken to see that it does not hamper the foreign
trade. From an-administrative point of view, it is difficult to serve pro-
cesses and sanctions on the non-resident, and, it, therefore, becomes neces-
sary to hold a resident person, having ‘business connection’ with the non-
resident as agent of the latter and make him responsible for “the tax
liability of the non-resident principal. The various provisions of the
Income-tax ‘Act dealing with the tax_ liability of the non-residents and
their agents in India ‘have been enacted, keeping these aspects of the
problem in view. ' :

3.78. Section 4 of the Income-tax Act, inter alia, lays down the basis
Liability." . of the tax liability of the non-residents. It seeks to
N - include in the tax-net all incomes acceruing, arising
or received or deemed to accrue, or arise or deemed to be received by
the non-resident in India during the ‘previous year’. Section 42 of that
Act amplifies and elaborates- the income ‘deemed to accrue or arise’
within the taxable territories, by listing five categories of such income,
These are incomes which acerue or arise, whether directly or indirectly,
through or from any (a) business.connection, (b) property, (c) asset or
source of income, (d) money lent at interest and brought into the taxable
territories either in cash or in kind, and (e) the sale, transfer or exchange
of a capital msset in India. A non-resident is liable to tax in his own
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name or in the name of his agent The agent 1n such cases is an assessee
for all purposes of the Income-tax Act.

© 3.79. Out of the above five categories of incomes, the one which is of
.the greatest importance is that which -relates tfo
‘Business Connection’ income accruing or arising from any ‘business con-
nection’ in the taxable territories, Read with Sec-
tion-42(3) of the Income-tax Act, it would be seen that only such pro-
fits and gains as are ‘reasonably attributable to that part of the operations’
which is carried out in the taxable territories are ‘deemed’ to accrue or
arise in India. The term ‘business connection’ has, however, not been
defined in the Act. The absence of such a definition has caused consider-
able uncertainty as to Its precise meaning and application. There have,
consequently, been several complaints of harassment as well as a good
deal of 11t1gat10n on this issue.

380 It was represented to us that the term ‘business connection”
should be statutorily’ defined so that the liability of the non-residents and
their agents might be clearly and precisely ascertainable. It was stated
that the uncertainty inherent in the existing position: acted as a damper
on India’s foreign trade. It was also suggested that this term should
embrace. only, “rading in India’ and not ‘trading with India’. Various
chambers of commerce and trade associations also stressed that the pro-
visions of Sections 42 and-43 of the Indian Income-tax Act should be
brought statutorily at par thh the correspondmg prov1s10ns of the U.K.
Income Tax Act.* o

3.81. The Taxation Enquiry Commlssmn whlch con51dered this ques-
tion, was of the view that it was 1mpract1cab1e to. define this term so- as
to cover all possible transactions witiin a few well-defined groups. The
difficulty at precisely defining this term has also been referred to in a
recent judgment of the Bombay Higa Court.** .-

3.82. ‘Business connection’ is different from ‘business’ as defined .in the
Income-tax Act. Various. judicial decisions have laid .down certain
broad principles for interpretting the term ‘business connection’.. It
is now - well-settled that . three . conditions must ‘be fulfilled to estab-
lish a ‘business connection, wviz., (i) there should be a business in
India; (ii) there 'should be a connéction .between the mon-resident
assessee and that business, and (iii) that the non-resident must have,
directly or indirectly, earned income by virtue of or through such
connection.” Thus, an. isolated business iransaction between a non-
resident and a resident in India, - without any regular course of deal-
ings does not amount to a ‘business connection’ and it does not attract
‘the application of Section 42 of the Act. ‘Business connection’ can be
said to exist only if there is some nexus or continuity of relation-
ship between the non-resident and the resident so that an income accrues
or arises to the non-resident from such connection. In cases where there
is an element of ‘agency between the non-resident and the resident, a
‘business connection’ undoubtedly exists. In the absence of such an
agency, where- the non-resident sells goods to or purchases goods from
isolated merchants in India, no ‘business connection’ as such is establish-
ed. But the cases falling in between these two eftremes give rise fo

*Sections 363 to 373 of the U.K. Income Tax Act, 1952.
*+C.IT. Vs, Evans Medical Supplies Ltd., [(1959) 36 LT.R. 418].
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difficulties, for a ‘business connection’ can subsist even without a regular
agency or branch established in the taxable territories.

- 3.83. Though the Taxation Enquiry Commission had concluded that it
~was impraeticable to define the term ‘business conrection’, it recom-
- mended that the Central-Board of Revenne should issue comprehensive

instructions. on the subject. We understand that the Board has already"
issued detailed instructions in which it has been made clear that there

‘would be no tax liability on the non-resident exporter, if the sales are at

an arm’s length’ as principal to principal, and the non-resident exercises

no control over the prinecipal in India. As regards the liability of a non-

resident under Section 4(1) (a) of the Income-tax Act, the assessing

officers have been directed that no attempt should be made to assess him
on receipt basis in' cases where the shipping documents are discounted by

a bank in his own country and are handed over for collection to a banker

in. India who present the sight or usance draft to the resident importer.

Even if the documents are not so discounted by the foreign exporter in

his own country hut are Handed over in India on payment, no attempt

is to be made to bring the operation within the scope of Section 4(1) (a).

Further, in view of the changed conditions of export. trade in India,

instructions. have also been issued. by the Central Board of Revenue to

the effect that where it is clear that the resident person acts in the usual .
course of his business in making purchases for the non-resident, no-
attempt should be made to treat’ the residént commission agent as an

agent of the non-resident party under-Section 42 of .the Income-tax Act,

merely on the ground that the net profit shown by the resident party is

very small. S ‘ <

3.84. We have carefully considered the various suggestions for restrict- -
ing the scope of the term -‘business'connection’ either by, definition,
specific statutory exclusions or by executive instructions. We have also
examined the provisions of the U.K. Income Tax Act, according to which
non-residents are assessable when there is any factorship, agency;=
receivership, branch or management in the United Kingdom and profits
or gains arise, directly or indirectly, throagh or from such definite con-
nections. We are of the view that in the present context of economic
conditions obtaining in this country there can be no question of adopting
provisions, similar o these in the UK. Income Tax Act for taxing non-
residents. We appreciate the fact that the position stands clarified con-
siderably -as a result of the circulars issued by the Central Board of
Revenue and the objections raised by the assessees have been largely
met by them. But it has been urged that the foreign trader is not aware
0f these executive instructions and that, in any case, he would like to be
assured of his liability under the law. We recommend that these execu-
‘tive instructions should be widely' publicised both within and outside
the country. In the foreign countries these instructions could be given
publicity through Indian Embassies and Trade Commissioners so that.
the foreign traders and investors may become fully aware of the re-
stricted scope of the term ‘business connection’ as mentioned in Section
.42 of the Income-tax Act. We also suggest that the Government may
consider the feasibility of adding an explanation to Section .42(1) of the
Act to incorporate the spirit of the wvarious circulars and,msfruc!:mns
issued by the Central Board of Revenue, in regard to the term ‘business.
connection’. ‘ - ’
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3.85. Another practical difficulty brought to.our notice was that the

: assessing officers were relictant to issue certificdtes
Swatutory Agents 'of tax liability asked for under the second proviso to
. B ‘Section 42(1) ‘of the Income-tax Act. Under this pro-
viso, an agent of a non-resident person or.any person who apprehends
that he may be assessed as such an agent, may require the assessing officer
to issue a certificate stating amount of his .estimated liability, so that
. he may, on the authority of this certificate, ‘retain with himself the
stated amount out of.the funds belonging to the non-resident. We are
of the view that all such requests should be attended to promptly, and,
in any, case, should be disposed of within one month of their receipt, We
need hardly emphasise how small delays in these matters can adversly
‘affect the country’s foreign trade. . ‘ : '

' 3.86. It was also pointed out to us that, at times, assessment proceed-
ings were started simultaneously, both against the non-resident ‘as well
as his ‘agent’, in respect of the tax liability of the non-resident. This
causes considerable hardship. In our opinion, such simultaneous pro-.
ceedings should be aqvoided and. the Department should meke up its mind -
whether to proceed against the non-resident directly or through his agent.

PLACE OF. ASSESSMENT

3.87. The place of assessthent under the Income-tax Act is regulated
"+ by the provisions of Section 64. This Section lays

down inter alia, that where an assessee carries on
. business, profession or vocation at any place,” he
would be assess~d by the assessing officer of the area in which that place
is situate. Tf there are more than one such places, the assessment would
_be made by the assessing officer in-whose jurisdiction the principal place
" of business, profession or vocation lies. 'In other cases, where a person .
does not carry on any business, profession or.vocation, he is assessable
by the assessing officer in whose jurisdiction he. resides. -The place of
assessment for ourposes of wealth-tax, expenditure-tax and - gifi-tax
assessments is the same as for income-fax. :

Present provisions

3.88. However, exigencies of administration and the need for. proper
investigation may require, at times, a departure from these normal rules.
Accordingly, sub-section (5) of -Section 64 of the Income-tax Act pro-
- wides that the normal provisions regulating the place of assessment shall
not be applicable in those cases where the jurisdicfion is specifically
transferred to a particular assessing officer under Section 5(7A) of the
Income-tax Act or where it is fixed under Sections 5(2), or 5(6) of the

Act. . ' ' ) :

- 3.89. Sorhe witnesses represented that thée present provisions regulating
the ‘place of assessment gave immense power to the administration and
that they denied the assessees the fundamental right of appeal against

- the administrative determination of the principal place of business. We
feel that the existing provisions lay, down sufficiently elaborate and
equitable procedure for the determination of the place of assessment an
provide adequate administrative safeguards fo the assessees against
wrong determination of jurisdiction. We are also of the view that - the

.jurisdiction in revenue matters should be considered on a different foot-

ing from that in civil.and criminal proceedings and so long as an assessee
is duly liable to tax, he should not be allowed to defeat the interests of
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revenue onAfrivolous objections regarding jurisdiction. Accordingljr; we

are of the view that it is not necessary to make a statutory provision for
an appeal by the assessee against the determination of the place of asses-

sment. : .

3.90. The term ‘principal place of business’ is not defined in the Act.

‘However, judicial pronouncements have placed its meaning beyond any

doubt. Thus ‘principal place of business’ is the place from where the
business is controlled and- managed, wherefrom superintendence and
direction ensue. This place-may not be the one where the goods are sold
or orders are conversed, nor where the business has extensive operations
in commercial sense. - :

" 3.91. We understand that, in view of the above interpretation, some
persons are being assessed not at the plade of their main operations, hut
at a place where they open small offices only for thé purposes of super-

“intendence and direction of the operations. * This, in our opinion, is not

in the best interests of revenue, because it is difficult t0 have a correct
idea. of the extent and details of the business. activities of the persons
concerned, at a place different from that where the business is mainly
done. We, therefore, suggest that where an assessee has more than-one
place of business, profession or vocation, the assessments should be done
at the place which is the most important from the point of view of his
business operations. For this purpose, the case may be transferred, if
necessary, to the assessing officer of such a place under Section 5(74) of
the Income-tax Act. T A

3.92. A doubt was expressed by some witnesses as to whether the place
of business referred to in Section 64 of the Income-tax Act meant the
place where the assessee carried on the business during the accounting

. period or the place where he carried it on during the assessment. year.

We recommend that it should be made clear that such place should .be
taken in relation to the assessment year and not the ‘previous year’.

3.93. Representations were also made to the effect that the assessees
should be entitled to raise objections against the determination of ° the
‘principal place of business’ at any time.” It was also pointed out by
some witnesses that even when an objection was properly raised, the
assessing officers did not submit the matter for the orders of the Com-
missioner, which they should do according to the provisions of law, but
instfead they went ahead with the assessment proceedings. While we
feel that the present provisions entitling the assessees to raise objections
against the jurisdiction before the filing of the returns are adequate and
no further right need be given in this regard, we recommend that suitable
administrative steps should be taken to put a stop to the illegal and
incorrect practice of some of the officers to proceed with the assessments
without referring the assessees’ objections about jurisdiction to the Com-
missioner, although the objections had been raised by the .assessees in
time. o .

3.94. Some witnesses brought to our notice that there were frequent
changes in jurisdiction and, at times, assessees were bewildered as to
who was their correct assessing officer. We appreciate that administra-
tive needs, sometimes warrant such,changes but we would suggest that

- by proper planning and forethought) frequent- . changes of jurisdiction

should be avoided.

3
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.3.95. We consider that, in one respect, there is need for a clarification
of the provisions of Section 64 of the Income-tax Act. In a case which is
transferred from one asséssing officer to another and where proceedings
under Section 34 of the Income-tax Act relating to the assessment year (s)
during which the case was under the jurisdiction of the former officer,
have. to be initiated, there exists, at present, an uncertainty as to which -
of the two officers is legally competent to start such proceedings. This

“uncertainty has been set at rest in respect of the cases. transferred from
one officer 1o another under Section 5(7A) of the Income-tax Act, as
according to the Explanation -added in 1956 to this Section, the officer to
whom a case is transferred is competent to finalise “all proceedings under
this Act in respect of any year which may_ be pending on the date of
transfer. ‘and. also’ all proceedings under this Act which may be com-
menced after the date of the transfer in respect of any year”. We recom-
mend that the provisions of this Explanation should be made applicable
to all cases where jurisdiction is transferred from one officer to another.

3.96. It appears that in spite of the detailed procedures prescribed by
! : the Department for ascertaining whether the profits
Branch Bus'nesses of the branch of a business, profession or vocation
are being assessed in the hands of the head office by

the assessing officer having jurisdiction over the latter, due check in the
- matfer is not being exercised by the assessing officers. Again, the asses-
sing officer seldom makes enquiries from the officer in whose jurisdictional
area the branch is situate about the extent of the branch business and its
probable profits. We are of the view that this lack of cross-checking
makes the assessment of profits relating to branch businesses somewhat
unreal. We recommend that there shoiuld be proper record of-all the
branches in an 3ncome-tdx Cirele and regular verifications should be made
as to whether their profits are being shown and assessed in the assess-
ments of the respective head offices. Similarly references should be made,
as frequently as necessary, by the assessing officers, assessing businesses
having various branches to the assessing officers in whose jurisdiction
the ‘branches are situate for ascertainment of the correct profits of the
- latter. Officers assessing companies at their régistered offices which are
" located far away from their factories should ascertain from the officers
in whose jurisdiction the factories lie, the nature and extent of local
purchases, the details of labour employed and such other particulars as
would be useful in checking the accounts of those companies and arriv-
ing at their correct total income. For this -additional work, the latter
category of officers should get suitable credit in their quota of disposals
and the Inspecting Officers should exercise a regular control and periodic
check of this work. We recommend that the Central Board of Revenue

should take suitable steps for this purpose.

DEFINITION OF INCOME

3.97. It was stated by some witnesses that the absence of any precise
definition of the term ‘income’ in the Income-tax Act led to many difficul-
ties in assessments and resulted in a good deal of litigation. It was
suggested that a definition should be attempted on the basis of the long .
line of judicial pronouncements on the subject so that some precision
could be attached to its connotation. We find that this question was also
examined by the Taxation Enquiry Commission* in India and by the

*T.E.C. Report, Vol. II, Chapter III, Pages 40-41.
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UK. Royal Commission* of 1951. 'Both of them came to the conclusion
that no real advantage could Tesult from the introduction of & general
definition that had to cover so multifarious a subject as ‘income’ for the
purposes of taxation. In fact, the Taxation Enquiry Commission were
of the opinion, “that perhaps more harm than good may result, from
including in the Taxation Act a rigid definition of ‘income’”. We are
in complete agreement with these views and feel that apart from the
difficulties involved in attempting an exhaustive definition of ‘income’
such a definition would be subject to frequent legislative changes, conse-
quent on the emergence of new situations not envisaged in that definition,

' DEFINITION OF EXPENSES

3.98. Some witnesses urged that in the light of the various judgments
which had settled the question of allowability or otherwise of the variqus
categories of ‘expenses in the context of the phrase ‘wholly and exclusive-
1y’ laid out for the purposes of business, profession or vocation........ '

. occurring in Seé¢tion 10(2) (xv) of the Income-tax Act, such types - of
expenses as had been held to be.permissible deductions in computing the
total income should be enumerated in the Act itself. We are of the view

. that this will not serve any useful purpose.. Wherever the allowability. is
settled finally, the tax-payers are already well aware of that. We would,
however, like to mention a few . categories of expenditure which, in our
view, should be allowed, since their disallowance or uncertainty about
their allowability causes great hardship. We enumerate and briefly -dis-~
cuss these items below: :

(a) It is a moot point, at present, whether interest paid or payable
- on monijes horrowed by a partner for investing in-the firm
as his share of capital is an allowable deduction against his
share of profits from the firm. We are of the view that such
- an interest should be allowable in the same way as it is
allowed under Section 10(2) (iii), to an assessee carrying on
business, profession or vocation,  in respect of the capital
_ borrowed for that business etc. We see no reason for making
a distinction between these two types of cases. Of course,
suitable safeguards should be provided against abuse of this
allowance by assessees who, having sufficient capital of

their ‘own, resort to use it as a measure for avoidance of
tax. :

(b) The expenditure incurred in eonnection with a newly started
business for the period during which the business activities
, have not commenced is not allowed, at times,  on the ground
that it has not been incurred ih connection with the business
or in the course of carrying on the business: There are some
conflicting judicial views** expressed on. the admissibility of
such expenditure. We recommend that the position should'
be clarified and that all those expenses which would have
been allowed, if the business was being carried on, should
.also be allowed when incurred in the course of activities
leading to commencement of business : a

+ * U.K. Royal Commission Report, Page 7, para 27.. ' :

¥+ C. Parekh & Co. (India) Ltd. Vs. C.LT. (1953) 24 L.T.R. Page 24. Western Indig Vege-

table Products Ltd. Vs, CIT Bombay City (19s4) 26 ITR iated  Minii :
Ltd, Vs. C.LT. (1955) 27 LT.R. 420, ity (1954) =2 ____ISI. Associated Mining Industries
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(c). '[I\l'nder administrative instructions, ‘the cost incurred by ap’
- assessee in connection with.the settlement of his income-tax
liability before the assessing officer is, at present, being
allowed in the computation of his assessable income from
business, profession or vocation. It was represented to us
that the expenses incurred in appeals as well for setiling
liabilities before the assessing officer in respect of income
from sources other than business, profession or vocation and
under the other direct taxes Acts should also be allowed as
deduction in the Income-tax. assessment. As regards the
"costs at the various appellate stages, we are discussing the-
question in the Chapter on Appeals & Revisions. But so far
as, the question of costs relating to seitlement of liabilities
before the assessing officer under the direct taxes Acts other
than -the Estate Duty Act is concerned, we feel that the
demand is justified. . Accordingly, we recommend that the
expenses incurred by an-assessee during the assessment pro-
ceedings for setilement of his liabilities under all the direct
-taxes Acts, other than Estate Duty Act, should be allowed in
computing his total income. . .

(d) It was brought to our notice- that some hardship was. caused
to the assessees engaged in minning industry on account of
- the disallowance, for income-tax purpose, of the amount of.
 royalty which has initially or periodically to be.paid in con-
nection with the leases for extracting minerals or the right
' to work mines. " Initially, a capital payment may have to be
made either in lieu of or in addition to royalty, in the form
of a premium on lease. Periodically, royalty may be pay-
able on the basis of production or profits or on the basis of
a combination of both. But out of all these payments, only
the royalty payablé on the basis of output is clearly admis-
sible under the Income-tax Act. When it is payable on any
other basis, its admissibility is determined by properly con-
structing an agreement which regulates such royalty. There
is a long line of judicial dicta laying down broad principles
for determining this question. But it was pointed out that
these payments™ of royalty, whatever their mode of calcula- .
tion and howsoever they may be judicially interpreted, have
to be made for the purposes of working the mines and
extracting minerals. There is great force in these arguments
and  we feel that disallowance of royalties in the assessment
cases of mining industry would obviously hamper its deve-
lopment and ability to compete in the world markets. Since
the Mineral Concession Order, 1949 prohibits the payment
of any capital sum as premia or salami and also requires that
the royalty payable should be related to output, these diffi-
culties are not likely to arise in future. We also understand
that most of the old deeds which provided for royalties based
on criteria other than output have been replaced by new
deeds drawn up in accordance with the Mineral Concession
"Order, 1949. However, 'in the few cdses where the lease
deeds continue on old basis, royalty may not be taxgd to th.e
extent of the amount which would have been admissible if
it were calculated as prescribed in Mineral Concession Order, -

-1949. '
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RIGHT SHARES

_ 3.99. According to the present practice of taxation, the entire sale .pro~
ceeds of the bonus or right shares are treated as income chargeable to
' iax without taking into account the reduced value of original holdings.
It was represented to us that this was unfair. We find that, in actual
practice, there is always some reduction in - the value of the- original
shares ‘when bonus shares are declared. We, therefore, suggest that it
would be equitable if in computing the profits made in the sale of right
_ or bonus shares, a reduction is allowed for the fall in the value of the
original shares.. The procedure that may be adopted in this connection
could be illustrated by the following example:— :

An assessee had originally purchased 100 shares.at the rate of Rs. 15(¢
per share. The market value of these shares just before the issue of-
bonus shares was Rs. 165 per shdre. The company issued 50 bonus shares
against these 100 shares. In the wake of this issue, the market value of
the ‘shares of this company fell to Rs. 110 per share, at which price the
assessee sold the 50 bonus shares. The profit on the sale of these shares
would be worked out as under:—

Rs,
- Market Value of 150 shares @ Rs. 110/- per share . . . . . .« . 16,500 .
Less Costof 100originalshares @ Rs.150/-per share . e e . ... 15,000
Lo : . _

Net profit . L . 1,500

PROBLEMS RELATING TO OTHER DIRECT TAXES ACTS.

3.100. We now proceed to discuss certain aspects of the recently intro-
duced direct taxés. One of the most difficult problems

Valuation of Assets  jn the administration of these taxes is the valuation

: of various types ‘of assets. This problem is of a

recurring type in wealth-tax cases, and also assumes a fairly great
importance in estate duty and gift tax matters, The frequency of the
problem in the income-tax cases is also not insignificant particularly with
the fast rate at which buildings and other construction activities are
progressing. - Before considering the various difficulties involved in -
valuation, it would be helpful to recall the salient features of the proce-
dures under the new direct taxes Acts in which the question of valuation

Crops up.

3.101. Under the Wealth Tax Act, the net taxable wealth, . broadly
speaking, includes the market value of the various types of assets owned
by a person less his liabilities. The market value is to be taken as on the
last day of the ‘previous year’ followed by -that person, and in case he -
follows more than one ‘previous years’ for his different activities, the last
day -of the latest ‘previous year’. Under the Gift-tax Act, the value of
the asset gifted is taken to be its market value on the date of the gift.
For estate duty purposes, valuation of the estate of the deceased is to be
made as on the date of his death. Thus, all these Acts have a cominon
‘concept. for valuation .of assets liable to the respective tax or duty, viz,
‘market value’ on a particular date.” This problem of ‘market value”
therefore, recurs with unending frequency ‘in connection with one or
the other Act. ' : : ’ o
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3.102. According to the.existing provisiohs of these Acts, the assessee
shows in the statements accompanying his return of wealth, gifts or
estate duty, what according to him is the ‘market value’ of his assets on
the particylar date specified by the respective statutes. This value may
be accepted by thz assessing officer. But if he does not accept it for suffi-
cient reasons, he has to make his .own determination. The matter ends.
if the waluation arrived at by the assessing officer is- accepted by the
“assessee. Otherwise the latter goes in appeal to the Appellate Assistant
Commissioner (except in estate duty cases where the first appeal lies to-
the Central Board of Revenue) * who may confirm the valuation or modify
it.- If the decision at that stage is not acceptable to either party, an
appeal can be preferred to the Appellate Tribunal by the aggrieved party.
At this stage, the Tribunal may, suc moto, or at the instance of the asses-
see, refer the matter of valuation to the arbitration of two valuers, one
each to be appointed by the two parties to the appeal. The two valuers
may give a unanimous report about valuation which, under the statute,
is final and binding on all concerned. In case they disagree, the matter is
referred to a third valuer who is either an agreed one by the two parties:
or appointed by the Tribunal, in the event of disagreement between the
. parties about a common name. The decision of the third valuer is final
and no further appeal on the point of valuation lies to the High Court.
Valuers are appointed from among the persons who are approved as:
‘Valuers’ by the Central Board of Revenue. There are different catego-
ries of valuers for valuation of various types of assets. - The Central Board
of Revenue has laid down, for each category, certain qualifications which
must be fulfilled by a person before he applies for being approved as a
valuer. The Board alsc maintains a penal of such valuers, which is pub-
lished in the official gazette at periodical intervals. -. =

3.103. The Central Board of Revenue, we understand, has issued. gene--
ral instructions laying down broad principles which should be-followed
by the assessing officers in the valuation of various types of assets. In
addition fo these instructions, the assessing officers also make use of the:
information gathered by them from internal and external sources.

-

3.104. Some witnesses- were of the view that valuation of assets was
a specialised field which required expert knowledge. Ags the assessing
officers could not bé expected to possess that knowledge, the valuation
made by them ‘was likely to give rise’to multiplicity of appeals. It was
also suggested that the assessing officers had to face an uphill task in the
matter of valuation since the assesseées usually produced valuation certifi-
cates from experts. The valuations made by the assessing officers against
those of the experts were sometimes upset in appeal on the ground that
the .officers were not experts. We received numerous . suggestions for-
resolving these difficulties. Two important proposals related to the crea-
tion of a Central Valuation Department under the Central Board of
Revenue and of making the machinery of arbitration by the two valuers
~available at the assessment stage itself instead of at the appellaie stage
before the Tribunal or the Board, as obtaining at present.

*th;: the Estate Duty (Amendment) Act comes into force the first appeal in an estate-
duty case will be heard by the Appellate Controller and app;:al against his order will lie to the:

Tribupal. o .
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3.105, It was claimed in favour of a Central Valuation Department that
B . since it would consists of specialists. the valuation
Central Valuadon ~ made by them would carry weight both with the
. Deparment - scessees and the appellate authorities. - Consequently
there would be improvement in the quality of assessments and a reduc-
tion in appeal work. - The proposed department would also ensure unifor-
mity in the valuation of some type of assets as against the incongrious
position obtaining at present, when different ,assessing officers placed
different valuation in different cases on the shares of the same company
or managing agency or life interests etc. It was stated that in the United
Kingdom, a Central Valuation Department was working satisfactorily for
estate duty valuation matters and was also undertaking valuation of
assets entrusted to it bir.other government departments.

3.106.- The idea of a Central Valuation Department was opposed by
quite of few witnesses on the ground that it would be an uneconomical
proposition and its achievements-would not be commensurate with its

- cost. To make it really effective, it would be necessary to have a full-
fledged department with offices all over the country and with specialists
in all fields, but the work-load is so small comparatively that those spe-
cialists would be idle and wasting their energies most of the time. It was
also pointed out that the large variety of local conditions in the various
parts of this vast country would not let the proposed department-improve
upon .the present -procedures for valuation of immoveable assets, unless
the department spread out to tehsil or talukua level so as to be conver-
sant with the local conditions. This would make the Department un-
wieldy and' a white elephant. ' o

, . )

3.107. After consideration of the various pros and cons of the proposal,-
we are inclined in favour of ¢ Central Valuation Department in this
country, since we feel that it would be advantageous to both the Tax
Authority and the ‘assessee. However, in the context of the present needs
in the matter of valuation which are not so pressing yet, we suggest that
a ‘modest beginning may be made by creating a valuation cell in the Cen-
tral Board of Revenue. This cell may start with valuing shares of limited
companies so that there is proper coordination and wuniformity in the
valuation of shares of different companies and of shares of the same com-
pany by different officers.” With gain in experience, the cell may extend
its valuation activities to other .categories of assets in due course and

_-ultimately mature into a full-fledged valuation department. ‘

. 3.108. We are nof 'in favour of the second suggestion, wviz, that the
arbitration by valuers should be brought down to the assessment _stage.-
We are satisfied that the present procedure provides sufficient safeguards
to the assessees and ihe bringing down of arbitration machinery to the
level of assessment stage would cause inordinate delays in the completion
of assessments.” We understand that when the matter of valuation is’
referred to the arbitration of valuers, there is no knowing as to the time
which they would. fake in giving their report. Instances were brought to
our notice in which the valuers had already taken two years and still

"the reports were awaited. In the light of this experience, we feel that it
would be inadvisable to experiment with the arbitration at the assess-
ment level. However, in the interest of expeditious disposal of appeals
involving the valuation of assets which have to be referred to erbitration
by valuers, we suggest that in cases where the valuation of more than
one' type of category of assets is in dispute, it should be permissible for
the assessee as also the Department to name e valuer for all types of
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assets instead of naming separate valuers for each of the type or category
of assetsy .

'3.109. While on the subject of delays in the submission-of repbrts by

the valuers appointed a$ aribtrators in the course of appeals before the
Tribunal or the Central Board of Revenus, we recommend that, as under
the Arbitration Act, if a valuer does not give his verdict or award within
' siz months, he may apply to the Tribunal or the Board, as the case may
be, for extension. of the time upto a maximum of three months for sub-
mission of the award. If even thereafter the award is not made, the

right to claim arbitration should be forfeited unless the Trzbunal/Bomd

decides that a further extension should be given.

3.110..We also recommend that with a view to securing better adminis-
tration, less appeals and stability in the-matter of valuation under ‘the
Wealth Tax Act, the value of an immovable property adopted for, one
assessment and accep*ed by the assessee should not 'normallq be disturbed
for a period of five years. . : .

3.111. The present procedure of approvmg valuers for appomtment for
-the purposes of valuation under the Estate Duty, Wealth Tax and Gift

Tax Acts came in for considerable criticism. It was suggested that the-

procedure of naming the approved valuers in a list and the publication
of this list amounted to making invidious distinction amongst the profes-
sionally qualified persons. It was also represented that there existed an
uncalled for distinction as between the different categories of valuers for
being approved for this list. In the case of architects, surveyors and
engineers the. quahﬁcatlon required for being approved as a valuer is
*only a practical' experience in the line for a specified. period viz., ten
years. But for Chartered Accountants. and valuers of jewellery, not only
ten years’ experience is required but it is also necessary that they should
have handled a specified quantum of professional work. It was stated
that this distinction was not logical and was quite arbitrary and should,
,therefore be abolished. -

3.112. So far as Chartered Accountants are concerned, we feel that

since ‘they are duly qualified professional people and there is a central

body, viz., the Institute of Chartered Accountants of India to regulate

their conduct,' the qualification of ten yedrs’ practice in the profession.

should be enough to entitle them for being approved as valuers, and there
should not be any further condition with regard to the number of con-
cerns audited or their working capital etc. This position, however, does
not obtain in the case of persons seeking to be approved as: valuers for
valuing jewellery. In their case, their standing as well as -actual experi-
ence in the field of valuing ]ewellerv are equally important.: In this view
of the matter, we feel that the conditions prescribed by the Central Board
o£ Revenue for appomtment of valuers in 3ewelle'ry do not warrant any
change.

3.113. It was represented to us. that the present practlce of valuing
shares of companies, which were not quoted in the market, on the basis of
‘break-up’- value was causing considerable hardship. Such mode of valua-
tion placed the shareholders of these companies at a distinct disadvantage
vis-a-vis the shareholders of public companies, for it was = fairly well-

recognised that the break-up value of the shares of a well-known public -

company was invariably more than their market value. We “appreciate
these difficulties and suggest that the procedure for the valuation of shares
~may be modified. Where quotations are available in the stock exchange,
the latest quotation anterior to the valuation date should be adopted. » In
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other cases of public limited companies, where shares are not quoted in
the stock exchanges, the value of their shares may be taken at the price
at which transfers of a bonafide character have been made before the
valuation date.” In the case of shares of private limited companies, the -
break-up value should not be the only criterion for determining the value’
of the shares, but all other relevant conditions and factors should also be
taken into consideration. The Valuation Cell that we have proposed
should, when constituted, give these points due consideration.

3.114. Many witnesses were of the view that the Department’s practice
of rigidly following the formula of taking the -market value of the build-
ings as twenty times the annual municipdl rental value less permissible
expenses led, in quite’a few cases, to over-valuation in wealth-tax assess-
ments, . Some of the buildings may be quite old and even dilapidated and
yet may have considerable rental wvalue. It was stated that municipal
valuations had, of late, beén steadily and sometimes steeply increased and
to connect them with the market value of the properties in all cases would
not -be correct. - We are of the view that in the absence of any readily
available data about the market value of a property, some alternative cri-
terion has to be resorted to for arriving at its market value, and the muni-
cipal valuation is atleast a sound basis in principle. But we consider that
the formula of taking the valuation as twenty times the municipal rental
value, less permissible expenses, should not be so sacrosanct as to be in-
violable. We suggest that this formula should not be applied too rigidly
and due regard should be had for other relevant factors including the, age
and condition of the building. : '

3.115. An anomolous position obtaining, at present, in the matter of,
valuation of life interest in a trust preperty, which was brought to our
notice was that the life interest had, in some cases, been computed at a
figure which exceeded the total value of the trust property in which the
life interest rested. This is a most illogical result and we accordingly
recommend that in no case should be a life interest be valued at a figure
exceeding the value of the trust property. Nor should there be double
assessment of the same assets in the hands of the trust and the person who
is entitled to a life interest in that trust. ‘The value of life interest which
18 assessed in the hands of the beneficiary should be deducted in the
assessment of the trust and the principles laid down in Sections 41 and
9(3) of the Income-tax Act should be followed in this connection. ‘

3.116. We also recommend that the Central Board .of Revenue should
formulate rules for the valuation of annuities and make them available to
all chambers of commerce and other bodies.

- 3.117. Some witnesses mentioned that some difficulty was being experi- -
enced in the matter of valuation of the compensation claims in pespect
of the assets left in Pakistan at the time of partition.. It appears that the
Depart}nent takes the face value of these claims, that is to -say, the value -
for which the claims have been admitted by the Rehabilitation authorities
of the Government of India. On the other hand, the tax-payers are of the
view that the value of these claims should be that which can be realised
in the market. We féel that the correct and equitable basis would be the

’

realisable value basis and not the fece value one.

3.118. The administration of Wealth-Tax Act is only two years old and
Wealth-tax except for the problem of valuation to which we
_ . . referred in the foregoing paragraphs, no other serious

difficulties were pointed out to us. We, however, note that by a recent -
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amendment* a new sub-clause (iii) has been added to clause '(m) of Sec-
tion 2 of the Wealth Tax Act, 1957, whereby any tax, penalty or interest
payable under the Income-tax Act, Wealth Tax Act, Gift Tax Act, Expen-
diture Tax Act or Estate Duty Act which is outstanding on the valuation
date, either because it is contested in appeal by the assessee or because it
has not been paid for more thah twelve months, is not to be allowed as a
deduction in the computation of the net taxable wealth. We are of the
view that this provision, in its present form, is likely to cause hardship,
particularly in cases where the amount is contested in appeal. We dgree
that this provision is necessary where the assessee deliberately defaults in
pavment and, to that extent, it should stay. But for cases where the tax
is disputed and, therefore, not paid, a prévision should be made in the
statute that, for Wealth-tax purposes, the disputed liability would be
adjusted by rectification as and when the appeal is decided. =

YR PR

_ 3.119. Some difficulties regarding the allocation of liabilities in relation

to-assets chargeable to Wealth Tax and those which are exempted from -
this tax were brought to our notice. It was stated that some assessing

officers were making the allocations on arbitrary basis. We suggest that

executive instructions, prescribing broad bases for a rational allocation of

such liabilities, should be issued by the Central Board of Revenue.’

3.120. It was represented by some chambers of commerce that once an
Expenditure-tax - agsessee admitted a certain amount of expenditure in’
. f his return, the Department should not go into its de-
tails, since it was purely his personal affair. It appears that some assess-
ing officers have been asking for such details. This should not have hap-
pened, because we note that this point has already been made abundantly
clear by the Central Board of Revenue in its instructions in the matter of
administration of Expenditure Tax Act. It was stated in these instruc-
tions that there should be no occasion to go into the details of expenditure,
if no exemptions or deductions were claimed in respect thereof. We,
however, recommend that this point should be further emphasised and
effective steps should be taken to ensure that Expenditure Tax Officers do
not make any roving enquiries, once the expenditure is admitted. k

3.121. Estate Duty Act has been on the statute book now for about six

/ Bstate Duty ‘ years and its administrative machinery is fairly well-

: established. Recently, many of its difficulties were "

resolved by a fairly comprshensive amendment of the various provisions

through the Estate Duty (Amendment) Act, 1958. In the course of our

enquiry, we found that there was hardly any. complaint about the admi-

nistration of this enactment. In the following paragraphs we are refer-

ring to certain aspects of estate duty assessments which came to our
notice as not having been covered by the Amendment Act. )

3.122. We understand that there being no statutory time-limit for com-
pletion of estate duty assessments, some of the cases drag on indefinitely
for one reason or another. The Department being in no hurry, at times,
takes a liberal view of the non-cooperative and dilatory attitude of some .
accountable persons. We recommend that there should be a ‘statutory
time-limit of four years, from the date of filing of the return, for the com-
pletion of an estate duty assessment. In those cases where ex-parte
assessments have to be made, the time-limit should be four years from the
date the return was due. s ' .

r

#*Section 20 of the Finance Act, 1959,
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3.123. Some witnesses pointed out that because the Assistant Controller
of Estate Duty was usually a different person from the Income-tax Officer
who had dssessed the deceased to Income-tax during the latter’s life-time,
certain’ differencés of opinion could and'did arise on certain issues com-
mon to, both income-tax and estate duty assessments even though those
points had been settled in income-tax assessments. For resolving this diffi-
culty we suggest that in the mofussil circles, the same officer who assesses
the assessees for the other dirett taxes should also deal with the estate
duty cases, as far as possible.. So far as the City Circles dealing with
estate duty assessments dare coricerned, there is a definite advantage in
continuing them, as they are. - - '

3.124. Certain difficulties arising out of the disallowances of bona fide
liabilities and debts discharged after the death of the deceased, who had
life interest in the impunged property were brought to our notice. We
consider that where an accountable person discharges the debts or other
ligbilities of the deceased and the Department is satisfied that such dis-
charge is bona fide such debis should be allowed to be deducted jrom the
value of -the life interest in the trust or other property.

3.125. It was represented fo us that the present provision requiring the
verification in the Estate Duty Return to be made before a Magistrate was
unnecsssary and caused avoidable inconvenience, We agree with this
view. - We do not see how a_ verification before the Magistrate makes it
.more worthy of credence or open to severer action than otherwise. = We,

- therefore, suggest that this requirement may be removed and that the
accountable person should be required to make wverification in the estate
duty return in the same manner as an assessee does in the income-taxr
return. )

"~ 3.126. We were told that revenue authorities of the various states took
considerable amount of time in intimating the value of.agricultural pro-
perty to the Estate Duty Authorities and sometimes for plots of the-same
kind and in the same area, they intimated widely different figures. These
factors delay the assessments and also cause embarassment to the Depart-
ment, = We suggest that such delays and discrepancies should, whenever
they come {o notice, be brought to the notice of the State Government
concerned who should take prompt and appropriate action on such com-
plaints. , . . '

3.127. Gift-tax Act came into operation with effect from first April,
Gift-tax - 1958. The experience of the administration of this

] measure is, therefore, very limited so far. No difficul-
ties of -any consequence Were pointed out to.us in the course of oral evi-
dence or in’'the nepresentations sent to us. A mention was, however,
made to us-regarding some interesting results of the system of rebate on
vqluntary advance payments of gift-tax, preseribed in Section 18 of the

Gift-tax Act. We are discussing this matter in the Chapter on “Collec-

tion and Recovery”. ' _



~ CHAPTER 4
_ APPEALS. AND REVISIONS
INTRODUCTORY .

The statutory powers enjoyed by the authorities administering the
direct taxes Acts appear to be large but, in effect, they are not altogether
unlimited. An important restraining influence is the review and re-
determination of executive decisions ‘by the appellate and revisionary
" authorities. While the right to go in appeal or revision is a powerful -

factor in preventing the growth of an arbitrary and discriminatory
administration, its effectiveness depends upon the circumstanges govern-
*ing the exercise of that right and the efficiency with which the authori-
ties \dJscharge their duties.. We con31der in the following paragraphs
the various modifications wh1ch in our opinion, are necessary for improv-
ing the efficiency of the emstmg systern as well as imparting into it a
still greater degree of sense of justice.

APPELLATE ASSISTANT COMMISSIONERS

42 At present, an appeal before the Appellate Assistant Commis-
. sioner represents the first stage of appeal under the direct taxes Acts
other than the Estate Duty Act where the first appeal
Admmlstratwe ‘Control lies to the .Central Board of Revenue. . When the
. Estate Duty (Amendment) Act comes mto force the
firsi appeal would lie to the Appellate Controller of Estate Duty. The
Appellate Assistant Commissioners function under the direct control of
the Central Board of Revenue which exercises local administrative
control through the Commissioners. At the same time, it is provided
. in the statute itself that no orders or instructions should be given by the
Central Board of Revenue so as to interfere with the discretion of the
Appellate Assistant Commissioner as an appellate authonty Even so,
it was represented to us that as long as their advance in service depended
‘upon the good opinion of the Commissioners and the Central Board of
Revenue they would not be able to bring to bear on the appeals heard
by them an independent judgment and that their decisions would tend
to be influenced by a predeliction in favour of revenue. It was, there-
fore, urged that the Appellate Assistant’Commissioners should be remov-
" ed from the control of the Central Board of Revenue and placed under
the Ministry of Law. There was almost a near upanimity of opinion
amongst the taxpaying public in this regard. We find that this demand
had been made previously also before both the Income-tax Investigation
Commission and the Taxation Enquiry Commission.
\

&

43. The Appellate Assistant Comxmssmners as:a d15tmct1ve ms1:1tut10n
eame into being only in 1933. Prior to that, the Assistant Commissioners
were looking after appeals in addition to their supervisory and adminis-
trative duties. The change was effected on the recommendations of the

5
410 CB.R.
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Income-tax Enquiry Committee, 1936 which had felt that the right of
‘an assessee to go in appeal before - an' Assistant Commissioner was
illusory as the very order appealed against might have been framed
under the Assistant Commissioner’s directions. It had also pointed out
that the .Income-tax Officers were ‘not likely to approach an Assistant
Commissioner freely for advice on points of difficulty when the Assistant.
Commissioner combined in himself both appellate and executive func-
tions. It had, therefore; suggested that there should be a clear division
of these two functions and that each branch of work should be handled .
'by a separate agency. Consequently, changes were. effected and.
-appellate work'came to be atiended to exclusively by Appellate
Assistant Commissioners while the ‘administrative work came to’ be
dooked after by Inspecting Assistant Commissioners. The point stress-
ed before us was that the purpose with which the institution of Appellate
Assistant Commissioners was brought into being had not been fulfilled
and was not likely to be fulfilled as long-as they continued to be under
the control of.the Central Board of Revenue. -

. 44. The Income-tax Ihvestigation Commission ((1948) had recom-
mended that “the experiment begun in 1939 should ‘be carried forward
and Appellate Assistant Commissioners should be removed from the
control of the Commissioners and the Central Board of - Revenue and
placed under the Appellate Tribunal”.* However, in 1952, the Income-
tax Investigation Commission (witlr different personnel), on a. recon-
sideration of the matter, expressed itself in favour of the continuance of
the Appellate Assistant Commissioners under the control of the Central
‘Board of Reverue as, in its opinion, no change was called for either on
principle or by the result of past experience. The Taxation Enquiry
Commission as also the Law Commission went into this question in
detail and concluded that there was no reason’ for effecting any change
in the present set up. ’

4,5. The efr'guments advanced.in tavour of the - continuance of the
present system may be summarised as follows: ° ~ '

(1) The Appellate Assistant Commissioners are and were always
meant to serve as nothing more than senior officers of the
Department for reviewing orders passed - by the junior
assessing offieers. . : :

(2) Statistics prove that in the vast majority of cases decided by the’
- Appellate Assistant’ Commissioners either the decisions have
been accepted by the assessees or have been confirmed in
subsequent appeals, thereby proving that they have been
acting independently and judiciously. S

(3) Their removal from the control of the Cenfral Board of
Revenue will create serious admiinistrative problems, the
most important of which will ‘be the loss of benefits now
arising from interchange of administrative and appellate
functions which give Inspecting and Appellate Assistant

. Commissioners practical experiencé of both administrative
. and appellate work as well as the need for providing an
avenue of promotion to the Appellate Assistant Commis-

" sloners. Coel

'

" #Report of the Income-tax_Inlvestigation Commission, para 319, page 143.
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. 46. In our opinion, the above arguments are: not unassailable. At
‘present, a -case goes before an Appellaté Assistant Commissioner only
when an assessee prefers an appeal t6 him. The Department cannot go
in appeal before the Appellate Assistant Commissioner on an order pass-
ed by an assessing officer. Under such circumstances; it cannot be sug-
gested that the Appellate Assistant Commissioners were meant to act or
have been acting ‘as mere reviewing officers. Moreover, in view of our

recommendations that in all important cases assessments should here-
after be completed under the guidance and un,medlate supemsmn of the
grqup Assistant Commissioners, there does not seem to arise -a need for
another set of officers of equal status for acting as reviewing officers.

The assessees have always looked upon the Appellate Assistant Comnnis-
sioners as appellate officers and this in itself is of great significance.. In’
‘fact, we found that our suggestion for doing away altogether with this
.stage of appeal was not acceptable to most of the assessees. They argued
-that on account of. the comparatively lower amount of costs involved,
the appeal before the Appellate ASS1stant Commissioners represented
the only stage at present where every assessee could afford to: go in.
appeal and seek redress

47 In. support of the nnpartlahty and judicious spirit shown by the
Appellate Assistant Commissioners, -statistics were quoted to show that
more than 90 per cent of their decisions were either accepted by the
. assessees or confirmed in further appeal. This aspect of the problem was’
stressed by the Income-tax Investigation Commission .(1952), the Taxa-
tion Enquiry Commission and the Law -Commission. .. The statistics
- furnished to us also do not disclose any different pzcture - However,
many witnesses pointed out that the acceptande of the decisions of the
Appellate Assistant Commissioners should not be taken as an admission
by the assessees of the correctness ‘of the decisions. According to them,
a large number of ‘appellants have acquiesced in the . decisions of the’
Appellate Assistant Commissioners only because they d1d not consﬂer it
worthwhile to agltate the 15sues further. :

"48. As regards the admmlstratlve difficulties enwsaged we do not
consider them insurmountable. They can be got over by placing the
services of these officers on deputation for a period of three to.five years
under the Ministry of Law. Under such a scheme, the benefits arising
from the inter-change of administrative -and judicial functions would.
‘still be available and the future prospects of the officers Would not also
be 1mpa1red

49.-Removal of .the Appellate Assmtant Commlssmners from the ad--
ministrative control of the Central Board of Revenue -would also help
in completing the process of separating the judiciary from the executive.
.In matters like this, due consideration has to be given to the feelings of
assessees and Justlce should not only be done but it should also appear
tc be done. Therefore,  without casting any reflection on the working
of the Appellate Assmtant Commissioners and acknowledging the fact
that -their. independence and judicious outlook have mot been inferfered
with in any manner by, the Central Board of Revenue or the Commis-
sioners of Income-bax, we* recommend that the Appellate Assistant Com- -
missioners should be transferred from the control of the Central Bocmi of
'Revenue to that of the Ministry of Low. | | L

f Shri K.S, Sandara Rajan dlssmtmg.
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" 4.10. Another suggestion we have to make is with regard to the d15-
tnbutlon of work amongst the Appellate Assistant Commissioners. At
. present, their jurisdiction is generally defined in re-
, Speczal appellatcr . lation to Income-tax Circles in contiguous wards o .
‘ ~districts. The result is that an. Appellate Assistant:
Commlssmner has necessarily to ‘deal with ‘appeals of varying degrees.
of importance. In such a system, appeals involving complicated ques-
tions of fact and law do not always receive the attention they deserve.
- We feel that these appeals could be-tackled better if they were all
concentrated in ten or twelve ranges under experienced appellate officers.
Such a measure would also be welcomed by assessees as it would tend
to avoid delay in the diSposal of complicated cases. It: would ,also
secure that the knowledge and experience of senior Assistant Commis-~
-sioners are utilised in the disposal of more jmportant appeals. Both the
appellants and the Department would have the satisfaction that the cases
had been gone into thoroughly and that the decisions were arrived at
after looking into all the aspects of a case. Such a system exists. al-
ready in places like Bombay and Calcutta where appeals from Central
Charges and Company Circles have been grouped together in a few
. selected ranges. We consider that this practice should be . extended to
-other charges as well so that, by and large, the  -appeals from Central
Circles, Special Circles and Company Circles as well as in other cases
mvolvmg large sums in dispute are distributed in about ten or twelve such
appellate- ranges all over India. Since the responsibilities of ° the
- Appellate Assistant ‘Commissioners  hearing these appeals would be
* greater and more onerous than those of .other Appellate. Assistant_Coma-
- missioners, we are recommending in the Chaptér on Administration that -
they should . be given a special pay of Rs. 150 as is now admissible fo
Assistant Commissioners holding posts . of .Deputy .Directors of Inspec-
tion- or the Inspeeting Assistant. Commissioners in the Central Charges.

411. In our opinion, there is scope for nnprovement ih the method
of workmg of the Appellate Assistant Commissioners which would make
: ffor quicker disposal of work and also redress the
. Impmved methods  grievances of appellants: . Though there are already

of work _administrative instructions i'n, this regard, still we con-
o sider that the following points deserve special mention:

(1) The offices of the Appellate Assistant Commissioners should,
. as far as possible, be located near the Income-tax offices.

This would add to the convenience of the appellants as well
. as thelr representatives.

(2) The relevant assessment records should invariably be obtain=

- €d sufficiently in advance of the date of hearing and the

‘Appellate” Assistant Commissioners should study them

beforehand so that the appellants do not have to wait un-

- necessarily nor adjournments granted -merely because the:
case papers had remained to beé persued.

(3) Notices of hearing should be served at least 15 days prior. to« |
. the date of hearing.

(4) The Appellate Assistant Commlsswners as. well as the appel-
lants should adhere to the appointments given, as far as

o possible. . If, for unavoidable reasons, the hearing of am
. appeal has to be adjourned the appellant as well as his
representative should be informed sufficiently in advance.
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Appellantts also should apply for ad]ourmnents well in time
.and not wait for it till the last moment :

(5) Wherever possible, the assessing officers should personally
' attend the appeal-hearings. - :

: QG) Holding discussions with Income-tax Oﬂicers in the absence of .
' .the appellants should be avoided,

(7) Appellate Assistant Commissioners should exercise their dis- -
cretion for condomng delays in the ﬁhng of appeals in a
sympathetic manner. ’

(8) The Appellate Assistant Commissioners should, as far as-
. possible, dispose of cases according to the dates on which
the appeals have been instituted but where the amount of
" tax in.dispute is substantial’ and the tax has been held in
abeyance till the disposal of the appeal such cases may be
given pnonty

.(9) I a substantial point comes up in an appeal before and. Appel-

late Assistant Commissioner for different years, he should

- decide the case for thé earliest year and it may be taken up

by the assessee or the Department to the Appellate Tribunal

and from it to the High Court as a -test case for further
decision.

(10) If, in a case before an Appellate Assistant Commmsmner a poxnt
"which is pending decision by the higher appellate author1t1es
arises, the appeal should be kept pending by him.

{11) The Appellate Assistant Commissioners should not set aside
' assessment orders except in cases where the circumstances
leave them no choice in the matter. It should particularly
be ensured that setting aside of assessments is not sought by
the Department or the Appellants for merely gaining further

time or to gain a chance to put in additional evidence.

(12) The orders should  be passed " as ea'rlv‘ as possible after

the " last "hearing, and in any case not Iater than
15 days from that date. . .

(18) The appellaté -orders should be commumcated to the appel—
: laréts and the Department within a- week of the date of the
order.

(14) Instead of sendmg merely true copies, as they do, at present,
the Appellate Assistant Commissioners should . invariably
send, in the very first instance itself, certified copies of their
arders to the appellants and the Department This will

. obviate the need for making a special request for a certified -
copy for filing an appeal before the Appellate Tribunal.
It would also help in resolving the type of difficulties which
arose in the case of Malayalam Plantations Limited.*

(15) In cases of transfer of Appellate Assistant’ Commissioners, .
. they should decide all the appeals heard by them before
handing over charge. In respect of part-heard appeals also,
it the proceedings have been contmued for a considerable

» 36 LT.R. (1959) page 205.
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period of time, an endeavour should - ‘e made to complete '
them and pass final orders before handing: over charge. Inm
regard.to cases which are necessarily to be left .part-heard,
Appellate Assistant Commissioners should leave complete
and detailed notes on the files regarding the hearings already
given.’

APPELLATE COMMISSIONERS

412 With the transfer of the Appellate Assistant. Commissioners” to
the Ministry of Law; a new agency will be required for exercising day
to day. administrative control over their work. For this purpose we re-
commend that two Appellate' Commissioners should be appointed for the
whole of India. - These Commissioners will also carry out annual admi-
nistrative inspections of the Appellate Assistant. Commissioners with «
view to ensuring quicker disposal of work and the maintenance of uni-
form standards. in their epproach to problems In addition to the admi-
nistrative- duties, they .would hear appeals under the direct taxes Acts
on assessment orders passed by the Inspecting Assistant Commissioners.
After the Estate Duty (Amendment) Act comes into force, they would .
also. function as Appellate Controllers of Estate Duty for hearmg appeals.
The Appellate Commissioners would be officers of the same rank’ and
status as Commissioners but ;functzon under the administrative control.
‘of the Ministry of Law.

‘APPELLATE TRIBUNAL

. 4.13. The Appellate Tribunal came in for some criticism at the hands
of both the tax-paying public as well as the Department. It was sugges-
ted to us that modifications were necessary with regard to its, composi-
tion, functions, powers as well as the method of work to make it a more .
effective and efficient organisation. Reviewing the manner in.: which
the Appellate Tribunal had been conducting itself, the Law Comrms-
smn has commented.as under:

“The Tribunal is constituted the final fact-ﬁndmg authority for
four taxes,—income-tax, wealth-tax, expenditure-tax -and

- gift-tax, and it is alsa proposed to make it the final faet-
finding authority under the Estate Duty Act. We are cons-

_ trained to observe that ‘men of the requisite calibre and in-
dependence are not being recruited for discharging so heavy
a responsibility as that. of the final fact-finding authority
-under the new pattern of taxation. There are many com-.
‘plaints that the disposal of appeals by fhe Appellate
" Tribunal is very unsatisfactory for: a variety of -
reasons. . Often, the judicial and independent approach-

~ which is necessary in the final fact-finding authority, is nb§ .
displayed by the Tribunal. In several cases the determina- .
tion of complicated questions of fact and Iaw is -done in a
very perfunctory manner. Very often, the Tribunal does
not. clearly record its findings.of fact or -ifs reasons for
arriving at its findings. In a number of cases, factual or
legal contentions raised by the parties are not . dealt with .
at all, resulting in, applications_for rectification bemg made
subsequently to the Tribunal for considering . the points
omitted to be dealt with in the original order of the Tribu-
nial. While dealing with the references under Section 66 (1)
and Section-66(2). High Courts had occasion to comment
upon the unsatisfactory nature of the orders passed by the
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Appellate Tribunal and also on the unsatisfactory statements.
of case drawn up by them 4in the references under Section
66, The High Courts had to remit the cases to the Appellate
Tribunal for a further and better statement of the. case
with fuller particulars. To give satisfaction -to the large
number of assessees, a decision of an independent and good
appellate authority is an undoubted necessity, if justice is to
be done to them. There is considerable delay in disposing
of the appeals and very often it is said that they, the Tri-
bunals,- spare very little time for the appellate work with
which alone they are concerned. Very.often the Members
of the Tribunals attend the sittings at any time they choose,
thereby not conforming to regular office hours, for the dis-
posal of the work. A Bench of two members of the Tribunal
hears-the appeals, but in practice the contribution ta the de-
cision of the case by one ‘of the members is often not appre-
ciable,” * o . ST

The Law Commission has recommended that, in view of the defects
pointed out by it, the Appellate Tribunal should be abolished -and that a
direct .dppeal should be provided on questions of fact as well as of law
to the High Court, from the decisions of the Appellate. Assistant Comn-
missioners where the amount in disputé was Rs. 7,500 and above, and in
g}her' instances, appeal should lie to the High Court on questions of law
one. ' . S , ‘
414 While we agree that there is definite scope for improvement in
the methods and procedures of work of the Appellate Tribunal as well
as in its composition, we do not favour its total abolition. The need for
such. an organisation is clear to us._ The Appellate Tribunal was.brought
into existence to fulfil the wide-spread demand of assessees for appealing
.to an independent body on important questions of'fact. -Nothing has
‘been suggested to us to show that the desire has in any way subsided.
It is interesiing to note that in countries like UX. and U.S.A. where tax
systems have been in vogue for a long time, such an independent appel-
late' agency exists. The Special Commissioners in UK. and the Tax
Courts in U.S.A. serve the same purpose which is expected of the Appel-
late Tribunal in India. The reasons for this are not far to - seek. The
taxing statutes are complicated and technical and they require a high
degree of specialised knowledge of both accountancy and law, which can
be gained.only by a continual and exclusive concern with them. The
judiciary of the land cannot be expected to go into the minute technical-
and accounting aspects involwed in fax appeals.. The Appellate Tribunal,
consisting of equal number of judicial members and accountant mem=
bers, is, to our mind, best suited to deal with the probléems arising from
the administration of the taxing statutes.  Apart from this, the main justi-
fication for the continuance of the Appellate Tribunal is that the High
Courts, as at present constituted, will not be able to devote sufficient
time to dispose of-the large number of cases, which are now being dealt
with by_the Appellate: Tribunal and which will have to go up to them
under the- Law Commossion’s proposal. The High Courts are already
over-burdened- and according to the Law Commission itself, the’ fotal
number of éases pending before all the High Courts as on lst January,
1957, was 1,32,476 of which 31,402 were pending before the High Court of
Allahabad alone. The pendency as on 30th June 1959 was ascertained
to be 1,85,607, the High Court of Allahabad still leading with 46305. Even

—*La'w_ Commission of India—-Twelfth Repprt, para 93, page 48.
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the references made to them under the taxing statutes have been out-
standing for quite-a long period. On an average 400 to 500 reference
applications are being filed every-year but out of this the High
Courts are able to dispose of only some 200 to 300 cases and the remain-
ing add up to the arrears. The total number of sucH reference applica-
tions pending in all High Courts as on 1st April, 1959 was 1,889, and at
the present rate of disposals it may take well over six years for the
High Courts to clear -.the pendency. As against this, the ‘number of
appeals filed during an year before the Appellate Tribunal comes to more
than 13,000, the pendency on 1st April, 1959, before the various Benches
of the Tribunal being as high as 17,118. Even assuming that only 50
per cent of the appeals would be taken to the High Courts under the
procedure suggested by the Law Commission, the resultant increase in
the yolume of work will still be so large that not one but several
Benches for dealing with appeals under the direct taxes Acts will have
to function in each of .the High Courts. As we are emphasising later
in this Chapter; it-must not be forgotten in' this connection that both in
the interests of revenue as. well as assessees it is imperative that tax
appeals and reference applications are dealt with expeditiously and not
allowed to drag on for an unduly long time. In view of all these
factors, we do not think it is either practicable or advisable to make the
High Courts the forum for discussion of facts also. We are, therefore,
. convinced that the Appellate Tribunal cannot be dispensed with and
. should continue. -~ . - - )

4.15. While recommending the continuance of the Appellate Tribunal,
we feel that every effort should be made to enhance ifs -prestige in the
: eyes of the public as well as the judiciary. We consi-
Compositon. - der that this could be achieved best by the
L appointment of a High Court Judge” as
the  President of the Appellate. Tribunal. By this, not only
would the status of the Tribunal be enhanced but also criticism of the.
type made by the Law Commission would be obviated. We recommend,
therefore, that a serving High Court Judge should be deputed to act as
- President of the Appelldate Tribunal by the President of India for a fixed
tenure. The emoluments and other conditions attached to the post
- should be suitably- enhanced and a convention should be established for
considering the President of the Appellate Tribunal for higher offices.
It is only because of this recommendation that a High Court. Judge
. should ‘be appointed as President that we are suggesting later .in this
Report, the grant of various additional powers to the President of the
Appellate Tribunal. In para 4.45 of this Chapter, we are suggesting
that he should be empowered to refer cases directly to the Supreme
Court_in suitable cases. We are also recommending in the Chapter on
Administration that he should have the power to pass orders - on the
findings given by the Disciplinary Committees of the Institute of Char-
tered Accountants and the Bar Councils on complaints against members
of the accountancy and legal professions practising before tax authori-
ties, . : L

The Appellate Tribunal consists of judicial and accountant members
appointed by the Central Government. Judicial members are selected
out of persons. who have for a period of 10 years held a civil judicial
post or been in practice as an advocate of a High Court. The account-
ant members are appointed from amongst the Chartered Accountants
and Registered Accountants who have at least 10 years of experience as
well as out of persons who have qualifications and adequate experience
considered suitable by the Central Government for appointment to the
Tribunal. Opinion. was divided. about the usefulness of appointing offi-
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«ials of the Department as aceountant members of the Appellate Tribu-
mal. While many felt that such a procedure had obvious advantages in-
aasmuch as, with their previous knowledge and experience of tax matters,
they would be able to dispose of appeals more expediticously and pass
‘realistic orders, there were others who considered that such members
-would be unduly biased in favour of revenue. :

. 416. The Income-tax Investigation Commission had stated that it
~would be advisable to recruit members from the judicial and Income-tax
_Departments, if mén with requisite qualifications and experience from
Jegal and accountancy professions were not forthcoming in sufficient .
-numbers. It, however, felt doubtful whether -successful members of
~these professions would come forward to accept the posts of members of
the' Appellate Tribunal at the existing level of emoluments and other
»conditions of service. The President of the Appellate Tribunal, who
appeared before us, as also others expressed the same doubts in the
omatter, . : : ‘ : o

4.17. We agree that successful members of these two professions would
‘not generally be willing to appear before the Union Public Service
-Commission for being selected for the posts and serve as members at
~the existing scale of pay and other conditions of service. However, 'in
the face of the trend of opinion which does not favour any general in-
.creaseé in the emoluments of public servants, we are hesitant to propose
any enhancement in the present scales of pay except for the President
.of the Tribunal. - We have,. throughout the Report, generally refrained
from giving any opinion on the scale of emoluments of officials because the
-matter has been dealt with. only recently by the Central Pay Commission.
~‘We understand that previously there was a convention by which one-
+third- of the posts of accountant members in the Appellate. Tribunal used
‘to be filled up by senior officers of the Department. As, however, during
the last two or three years suitable candidates were not forthcoming
from the accountancy profession, the vacancies have been filled up by
-recruiting larger numbers from the Department. Thus, in recent years
the trend has been to confine the recruitment of accountant mem-
bers largely to the members of the Income-tax Department. Similar
considerations also hold good with regard to the recruitment of judicial
-members from the legal professions. In view of these factors, the best
.course would appear to be to appoint, as members of the Appellate Tri-
bunal, ‘competent members of judicial and. revenue services who have
-still’ to serve for a period of 10 to 15 years. We, therefore, recommend
that, as far as possible, officers of the Department of the status.of Com~
- missioners of Income-tax or Assistant Commissioners senior enough
to be appointed as Commissioners should be selected for appointment
as accountant members. Once an officer of the Department has been
:selected as a member of the Tribunal, he should not be allowed to revert -
_to the Department. We also recommend that, as far as possible, serving
District and Sessions Judges should be selected for the posts of judicial
members: It should not be necessary for these officers to apply formally
for appointment as members of Tribunal and the Central. Government
should, on their own, make the selection. We are of the view that the,
-practice of appointing members on a contract basis should be discontinued
. and that all appointmeénts should be on a permanent basis with adequate
rpension benefits. With a person of the eminence of a High Court Judge
as its President and persons of the experience and qualifications we have
suggested as its members, we believe that the requisite degree.of know-
ledge of law and accountancy based on practical experience would be
provided and the Tribunal would be able to command the respect of the’

taxpaying public. ' ' :

-
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418. With regard to thé distribution of appellate work = among the
different benches of the Tribunal, we have no doubt, that the President
would con81de the feasibility -of - hearing the most
!mlz_r;‘;eg methods  jmportant appeals by benches constituted of senior
ot wor . members and himself. As far as possible, the
Tribunal should give reasoned and detailed orders giving full facts and
findings so that a clear picture of- the issues involved, the arguments
advanced. and the conclusions arrived at would emerge. The difficulties
experienced by the Department and the assessees would be reduced if
greater attention is paid by the Tribunal to this aspect of the problem.
This ‘'would also meet to a great extent the criticism levelled by the
Law Commission. Once the Tribunal succeeds in inspiring confidence
in the minds of thq taxpaymg public_about its competence and imipartia-
lity -by the manner .in which it conducts itself, the taxpayers will have

much less occasion for seeking further judicial review of its orders.

419. Under the Wealth-tax, Expenditure-tax, Gift-tax’ and Estate
Duty (Amendment) Acts; the Appellate Tribunal
has powers to enhance an assessment or penalty. No
-such powers exist_under the Income-tax Act.’' A suggestion was made
to us that powers of enhancement should be granted under the Income-
tax Act also. As the Appellate Tribunal is the final fact-finding au-
thority and no remedy is provided to the assessees for going in appeal on
‘questions of fact arising out of its decisions, we. do not favour the grant
of such a general power.  For the same reason, we recommend that the
gowers of enhaencement under the other direct taxes Acts should be with-
rawn.

v Powers

420 The. Income-tax Investlgatmn Commlssmn was also agalnst the
grant of a generdl power of ‘enhancement to the Appellate Tribunal. It
also did not -consider it necessary to vest the Appellate Tribunal with
.power to vary, in favour of the Department, the order under appeal in
.respeet of any item disallowed by the Appellate Assistant Commissioner
even if the Department had not chosen to file an appeal against that
order. However, it felt that instarnices might arise where the Departiment -
might not have chosen to appeal against some portion of the Appellate
Assistant Commissioner’s order so long -as the assessee was prepared- to
acquisce in the order as a whole. It suggested that in such cases, if
ultitnately the assessee did go in appeal, the Department should be per-
. mitted to, file a memorandwm of,objections against so much of the order
of the Appellate Assistant Commissioner as was against revenue, provid-
ed it was filed within 30 days of the service upon them of the notice,
referred to in Rule 20 of the Appellate’ Tribunal Rules, of the appeal :
having been filed by the assessee. We endorse the views of the Income-
tax Investigation Commission but we feel that a similar concession should
be extended to the assesees as well: We, therefore, recommend that
both the.Department and the assessee should have the right of filing a
memorandum of cross objections before the Appellate Tribunal under
the conditzons mentwned above ' N

PAN‘EL OF ‘ADVISERS'

421, As an Improvem’ent on the existinj system, it was suggested to
us that. panels of non-official advisers should be constituted to help the
appellate authorities in' fhe discharge of their duties.



85

4.22, The association of non-officials with the tax department, in
disposing of appeals, was considered in Japan by the Shoup Mission. I
came to the conclusion that it was not a workable proposition. We fee.
that the observations-made by it would apply. with equal emphasis to
conditions in India. It had stated as follows: - - o o

“Dissatisfaction with the present' system has given rise to a

"~ * number of proposals for citizens’ Committees to settle dis-
‘putes between the taxpayer and the, official who made the
reassessment. If there could be no expectation of imprave-
ment within the tax; office, such committees would be useful.
The problem is, however, that once such committees are set
up, there is no longer much pressure for improvement of
the protest mechanism within the tax offices. The committees
would tend to perpetuate the -very difficulties that brought
‘them into existence. And no matter how carefully they
were chosen, they could never do as good a job in this highly
.technical field of income taxation as could a well developed
‘system of Conference Groups. Moreover, there is always
the danger that the committees might get into the hands of
persons who would try to use them for their own ends. We,
therefore, recommend that citizens’ committees be not in-
trpduced into the system of income tax administration.” *

423. The Taxation Enquiry Commission had felt that participation of
non-officials at the appellate stage had little chanceof success in the cir-
cumstances prevailing in this country. The difficulty of getting suffi-
cient number of persons adequately equipped for this purpose, especial-,
ly in -mofussil places and the fact that such persons ‘would not be
possessed of the expert knowledge necessary for dealing with tax assess-
ments which are often of a complicated nature involving difficult points
of law as well as of accountancy were mentioned by it as the reasons.
for. coming to this conclusion. : :

-4.24. The suggestion to associate non-officials at one stage or other im
the process of administering a tax statute has always been attractive as a
theoretical proposition. "But there are many practical difficulties in work-
ing it out as the circumstances under which it could be put into effect are-
necessarily limited. We doubt whether a tax-payer would be willing to
get his business affairs examined by persons who may be his competitors;.
either actual or potential. Moreover, even at present, the opinion of an
expert in any field could be obtained by the appellate authorities by the
issue of summons under Section 37(1) of the Income-tax Act and the cori
responding sections of the other direct taxes Acts. The assessee and the’
Department could adduce such expert evidence as they desire and the
evidence produced could be considered on merit by the appellate authori-
ties. We are also doubtful whether participation by non-officials wotld
aid ih speedy disposal of dppeals. It would be -difficult for an outsider to.
grasp the intricacies of such a technical subject as a faxing statute™ and
arrive speedily at a judgment superior in'any respect to those given ‘at
present by officials who possess the advantage of a working knowledge of
the statutes. - In the appeals under the faxing statutes, normally, there
are mixed questions of facts and law and it is, therefore, unlikely" .that
association of non-officials would help to accelerate disposal of appeals in
general. In our opinion, no case exists for the association of non-officials
with the appellate authorities. ' o

~ *Report on Yapanese Taxation by the Shoup Mission (1949), Volums II. peg: 220, o '
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RIGHTS OF APPEAL .

A2b We now proceed to consider the modifications necessary in the
= ’ existing rights-of appeal under the different . direct
Additiopal r.ghts taxes Acts. The orders fixing liability on assessees
or affecting their rights under the direct taxes Acts
.are, generally, all appealable. Instances where no specific appeals have
been provided for are covered by the revisionary powers of Commission-
‘ers. Representations were made to us that on certain orders under the
"direct taxes Acts which affect the substantial rights of assessees no rights
“of appeal exist at present. Order under Section 35 of the Income-tax Act
‘Was mentioned as an example. - The Income Tax Investigation Commis-
sion and the Taxation Enquiry Commission had recommended that an
appeal should be provided against such an order, The latter recommended
grant of appeal r1ghts on certain other orders also,

4.26 In our oplmon there seems to be no reason Why, for the purpose
of. seeking relief, the right of appeal should not exist as an alternate course
“in addition to the right to go in revision before the Commissioners in res-
‘pect of all orders affecting the substantial rights of the assessees.” There-
fore, we recommend that rights of appeal should be provided against
the orders passed under the following Sections of the Income-tax Act
and the corresponding. sections of the other direct taxes Acts wherever
"apphcable .

()

(1) Sectlon 18 (7) under Whlch the person responsible for deducting:
tax at source and paying it to the credit of the Central Gov-
ernment could be treated as an assessee in default,

(2) Sections 18A.(6), 18A (7) -and 18A (8) authorising levy of mterest

-+ and Sections. 18A (9) and 18A (10) authorising levy of penalty
in instances of late payment or non-payment of the correct
amount of advance tax, . .

,(3) Section 23(6) governing the determination of the income of a-
. firm and its division amongst the partners, -

@ Section 23A(1) authonsmg inclusion of deemed d.wldends in |
~ the total income of a shareholder, .

(5) Sect1on 25(3) and 25(4) governing grant of exemption from tax
in cases of succession and discontinuance of business,

(6) Rule 6B under which registration, granted toa ﬁrm under Sec-
" tion 26A, could be cancelled,

(7) Section 35 authonsmg rectification of mlstakes in- the orders
" passed,

(8) Section 43 under wh.lch a person ca.n be treated as agent of a
non-resident, and. .

(9) Section 44 ‘under which hablhty could be fixed on partners of
' firms and members of associations in instances of dissolution
or discontinuance of business. .

In addltlon, appeal should alsc be statutonly provided -against orders of an
Appellate Assistant Commissioner under the different direct taxes Acts
‘where he refuses to extend time for filing an appeal or dzsrmsses an appeal
,as not filed in time.
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427, In order to obviate multiplicity of appeal proceedings, it was sug-
' h gested that the first appeal in respect of matters such
-Stagescfappeal  as registration of a firm, partition of a Hindu undivi-
) ' ded family, discontinuance of a business and questions:
- regarding status and residence should lie directly to the Appeliate Tribu--
nal. We are sceptical about the usefulness of the suggestion. It would
only result in anincrease in the number of appeals before the Appellate
Tribunal inasmuch as if rules out instances where decisions of Appellate-
Assistant Commissioners on such points-might have been accepted as final
,b'y‘ the appellants. [t also amounts to denying opportunities to the asses--
sees who do not have the means to agitate such points before the Appel-
~late Tribunal. It appears to us that it would be difficult to work out the-
proposal in practice when in a case points in addition to those mentioned
in it are involved and the assessees go in appeal on all of them. In such
circumstances, the same case might have to be dealt with by the Tribunal
twice over, viz., once for dealing with the points brought before it directly
and again for considering the other issues on which decision had been.
given by an Appellate Assistant Commissioner. Moreover, when the
appeals are pending before the Tribunal on particular pcints it is doubt--
ful whether an Appellate Assistant Commissioner would be willing to dis--
pose_of appeals before him on the other points. Again; it is' likely #o-
create confusion when two. appellate authorities gave decisions on the
same order but on different points and on different dates. :

4.28. The Income-tax Investigation' Commission had considered the-
question whether, compared to the appeals before Civil Courts, the pre-
sent system of appeals under the Income-tax Act before two appellate-
authorities on questions of fact was not something of an unnecessary
luxury. It came to the conclusion that Income-tax proceedings were-
somewhat different from the proceedings before the Civil Courts. It
"stated that in the Civil Courts the Judge was a person who was independ--
ent of the parties, whereas in the income-tax matters the assessing officer-
was a parly and an investigator as well as a judge all rolled into one. It
also felt that if in.certain classes of cases, appeals are restricted to  the-
Appellate Tribunal alone, it might result in an enormous increase in the-
volume of work of the Appellate Tribunal. Hence, .it came to the conclu--
sion that no modification in the appéal procedure was called for.~ We find
ourselves in agreement with the conclusions of the Income-tax Investiga--
;ion Commission that no modification in the appellate procedure is called’

or. ! . __— : o

4.29. In order to reduce the work-load on appellate authorities-a sug--
S gestion was made to us that the rights of appeal may
Restriction on rights be restricted on the basis of income or tax involved,
: : : Thus, it was suggested that in cases where disputed
income was less than Rs. 5,000 or the assessed income was below Rs. 15,000
no ‘appeal should lie to the Appellate Tribunal against the orders of
Appellate Assistant Commissioners. ‘ {

4.30. In our opinion, it would be unfair to deny the rights of appeal on:
_the basis of any such monetary limits. Sometimes, appeals are preferted
“to test the propriety of the provisions of the taxing statutes.and may have-

nothing to do with the quantum of income, expenditure, wealth, ete. in--
volved in the assessment. Questions involving substantial points can
arise in cases which may be on either side of the monetary limit fixed.
Again, the proposal will adversely affect the rights of assessees” in the
small income group and we consider it unfair to deny them the rights
which they enjoy now. What might appear as insignificant to an assessee:
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in the large income group might well be a matter of vital importance to
an assessee in the small income group. Moreover, the latter category of
assessees-does not, in any -case, figure to a large extent, aft the second
stage of appeal. ' Therefore, it is only fair not to deny them'the .chance
for preferring an appeal before the Appellate Assistant Commissioners.
There is also the possibility of a grievance being made out that if a'res-
triction of the type suggested is brought into existence, the assessing offi-
cers might fix up assessment in lower incoeme groups just-below the mone-
tary limit fixed merely with a view to depriving the assessees of their
rights even in genuine cases. In view of these considerations, we are of
the opinion that no restrictions should be placed on the existing rights o
appeal under the Income-tax Act on the basis of the monetary limit of the
- income or tax involved. We do not favour such a restriction being ‘introe
duced under the gther direct taxes Acts either:

431. As a means of encouraging an early and prompt filing of returns,

a larger degree of compliance with the terms of notices issued and for re-
ducing the number of appeals, a suggestion was made to us that the right
of appeal might be statutorily restricted in.instances where a person failed
- o file his return or comply with the statutory notices issued to him. We
doubt whether thé preSent situation calls for such a drastic change. The
possibilities of assessments being completed ex parte and penalties being

levied in addition when refurns are not filed or when the notices are not

complied with, appear to act as sufficient deterrents. As there are inst-

"ances where assessees are successful-in their appeals -against such ex parte
orders and penalty orders, it seems to us that it would be unfair. to shut

out opportunities for appéal altogether.. The non-compliance with the

" notices may be due to reasonable causes. - The notices issued might have
"been invalid. There might have bzen no.valid service of the notice. 'To
deny a forum for decision in appeal in such cases seems to us unjust.

Moreover, the suggestion assumes that every assessee is likely to go in
appeal. Every assessee can certainly not be taken as an appellant—not

even as a potential appellant. Hence this proposal may not ercourage
the filing of returns and compliance with notices to any greater extent

than at present. '

4.32. Prior to 1939, there was no appeal provided against an order pass-
ed under Section 23 (4) of the Income-tax Act and the only remedy against
an ex, parte assessment was what was provided by Se2tion 27 under which
the assessing officer could cancel such an assessment if sufficient cause for
non-compliance was shown by an assessee. It was felt that for justice to
be secured against such orders, they should be agitated in.appeal before.

. an officer-other than the assessing officers and hence on the basis of a re-
commendation of the Income-tax Enquiry Committee, 1936, the Income-

-tax Act was amended allowing an appeal in such cases. In our view, no
change in the circumstances of a type demanding a going back to the pre-
1939 position has occurred and hence we do not recommend any change in
the present position in this regard, - . o

4.33. It was represented to us that the Department was faced with
\ . grave difficulties as a consequence of the granting of
_ . jurisdiction under the Constitution - over . - revenue
matters to the High Courts and the Supreme ‘Court. Prior to the Constitu-
tion, the Government of India Act, 1935 held the field and under it revenue
.matters were specifically excluded from the jurisdiction of the High
‘Courts. We find that such a restriction on the judiciary had been -in
existence since the days of the Regulating Act, 1773. What started as 2
historical accident out of a dispute between Warren Hastings, " "the first.

“Writ pé titions
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Governor-General of Fort William and Sir Elijah Impey, the first Chief
Justice of the Supreme Court of Judicature was maintained as-a: cardinal
principle in all acts of constitutional reforms ending with the Government
of India Act,” 1935. However, the entire position was changed by the
Constitution of the Indian Repubhc Article 225 of the Constitution con-
tinued to the existing High ‘Courts the same jurisdiction and.powers as

they possessed immiediately prior to the commencement of the Constitu-
tion and, in addition, granted original jurisdiction in revenue matters.

434, It was pointed out .that. the assessees were challengmg the wvalid-
ity of assessments as well as recovery proceedings through writ petitions.
Generally, these petitions are not disposed of promptly and interim in-
junctions are .granted staying the proceedings before the assessing and
appellate authorities. When stay orders are issued by the High Courts
_and the Supreme Court in’ a particular case, these affect not only the im-
‘pugned assessments and recovery proceedings but have wider repercus-"
sions inasmuch as similar proceedings in subsequent years in the same
case as well as proceedings i in other cases of like nature are also held up.

4.35. The real_difficulty faced by the Department is the delay which
generally occurs in the disposal of the petitions which may give opportu-
nities to the assessees for alienating their assets or destroying evidence
reridering the efforts of the Department nugatory. The. problem was
considered in all its aspects by the Law Commission which did not favour,
the abandoning of the present pos'.1t10n and thought that the remedy lay
in expediting writ petitions govérning revenue matters by giving them
precedence in the list of Article 226 cases posted for hearing. It suggest-
ed that a general rule- should be made by the High Courts for giving
" such precedence. \

4.36. The dxfﬁculty expenenced by the Department is but one facet of a
many faced and more fundamental problem which is inherent in any sys-
tem of government. based on parliamentary democracy—the problem of
checks and balances between the three governmental functions—viz.,

legislative; executive and the judicial. .If the revenue department is to be
helped out of its present difficulties by amending the Constitution, it will
be difficult to resist request from the other departments. While it carinot
be'denied ‘that revenue is put to considerable inconvenignce and loss by
frequent resort to Articles 136 and 226 of the Constitutionl by assessees, the
fact that there. afe also instances where the judiciary gave decisions in
favour of assessees have their own significance. Instances are not lacking-
even now, where the High Courts have been disposing of petitions with
observations which are bound to nurture the growth of sound constitu-
tional principles. The courts have also, on several occasions, insisted on
the petitioners furnishing sufficient secunty while granting interim in-
‘junctions. The rights conferred by Articles 136 and 226 are also available
for the executive. While we appreciate the difficulty of the Department.
in this matter we feel that what is required is not a whittling down of the
rights under the Constitution but means to ensure a proper use of such .
rights. Speedy'disposal of the petitions and insistence by Courts on the
petitioners furnishing securities for the tax or giving undertakings which
would protect the interest of revenue as a condition for admitting the peti-
tions would go a long way in this matter. We, therefore, recommend that
it should be ensured through appropriate Rules of the High Courts that
the Courts give precedence in the matter of hearing of all epplications con-
cerning assessment and collection of the direct taxes, issue notices of hear-
ing to the Department at the stage of admission of writ petitions, apd in-
sist, in_suitable cases, on the petitioners furnishing adequate securzttes to
cover faxes in dtspute before granting stay orders. .
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DISPOSAL OF APPEALS

437. A criticism levelled against the manner in which the appellate:
authorities have been functioning was the delay in disposal of appeals..
The importance of speedy dispensation of justice cannot be over emphasis-*

- ed and for justice to be really effective it is essential that it should be ren--
dered in good time. Therefore, proper measures are necessary to ensure
expeditious disposal of appeals. One of the suggestions made for expedi-
ting appellate decisions was that a time limit should be fixed statutorily
for the hearing and disposal of appeals. We do not consider this a feasible:
proposition. No such, time limit exists ‘with regard to other pieces of
legislation and it is difficult to differentiate appeals under the taxing
.statutes from those under thez other laws. Moreover, looking to the volume
of work on hand and especially the number of appeals which are being
carried forward as arrears year after year, we are doubtful whether it
would be possible to secure their disposal within any reasonable time limit
that may be fixed. Again if the time limit is to be fixed statutorily, the
quality of the orders passed would be affected adversely, as the aim would

_ be to see that no appeals remain undisposed of at the end of a statuory

- period. There will also arise the practical difficulty as to what should
happen to appeals which do not get disposed of by the time limit fixed. We

found that the assessees were not willing to accept the proposal that in-
instances where appeals could not be disposed of within the time fixed

- statutorily such appeals should go automatically to the next stage in

appeal. In our opinion, it should be possihle to secure speedy disposal of
appeals through administrative measures. In view of these considerations,
we do not favour the fixation of any statutory time limit in this regard.

4.38. It was represented to us that delays occurred at :évery stage of
appeal. We take up now for consideration the trends regarding disposal
of appeals at the different appellate stages and suggest measures for im-
proving the present position with regard to each of them. .

The following table shows the progress of disposal of appeals l_by the
Appellate Assistant Commissioners during the period 1954-55 to 1958-59: °

Table 1: ~ ¥ Progress of disposal of appeals by Appellate Assistant
Commissioners. . .

Years ' " 1954-55 1955-56  1956-57 1957-58  1958-59

1. No, - of appeals . . ' . - ' .
institued |, . 91,458 " 93,326 99,820 I,04,069 1,195,108
2, No. of cases . for dis- ' ) L

oposal . . . L7052 193,096 214,735  2,13,706  2,02428
‘3. No, of cases disposed ) - i

of o 70,982 78,181 ) 1,05,098 .1,30,476. 1,19,514

4. Balance . . - . 99,770 I,14,915 1,09,637 83,230 82,914
‘5. No,of A, A, Csat o : :
werk . .. 65 65 /. 90 - 90 83

6. Average disposal . 1,092 1,203 1,16'f, 1,449 1,440
e . . . : .

. The table shows that though the number of appeals instituted during the
period ‘was continuously on the increase, the number of cases for disposal
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during each of the years reg15tered a declme durmg 1957-58 and: 1958 59
The total number of cases disposed of also showed an improvement
- throughout the period except during 1958-59. - The. arrears, however, con-
tinued to be substantial and for certain years, they were more than the
number of cases instituted. The break up of arrears on 31st March 1959
" showed that nearly 80 per cent of the-total wére covered by appeals ‘pend-
ing for less than.one yeéar. Though cases pending for more than one year
formed only 20 per cent of the total appeals pending as on that date, they
amounted to 17,274 which is an unduly large number. Every effort should

be made to dlspose of these cases early and reduce the pendency - of old
- arrears.

- 439, We have remewed the measures adopted by the Central Board of'
Revenue for reducing the 'pendency of appeals before the Appellate- Assist-
ant Commissioners and we find that they have proved fruitful. Since
April 1956, the Central Board of Revenue had been insisting that the
. Appellate Assistant Commissioners should dispose of appeals according to

a planned programme; - These programmes are scrutinised by the Central
Board. of Reveriue which suggests such modifications as it considers neces-
sary. - Through a system of review of the disposal every month it ensures
that the programme is by and large adhered to. The planned programme
and the monthly reviews have helped considerably in increasing the pace
of disposal. Still, we find that the pendency at the.end of 1958-59 repre=
sents eight months’ workload. We feel” that the matter should continue
to be kept under constant review and the pendency should. be brought
- down to some four months’ workload. While every effort should be made
to increase the rate of disposals, the improvement in output should not be
secured at the cost of quality of work. If the present strength of the Ap-
- pellate- Assistant Commissioners is’ considered inadequate for these pur-
poses, there should be no hesitation in increasing it. It may be re-em-
- phasised in this context that the really effective remedy in reducing ap-
peals is the passing of realistic assessment orders. We feel that the re-
commendations we have made with regard.to assessment of the tax-payers
in the small income group, the extension of “group charges” as well as the
other improvements we have suggested'in the Chapter -on Assessments
. would make for a decline in the number of ‘appeals instituted.

4.40. Details regardmg disposal. of appeals by the Appellate Trlbunal
will be: clear from the follow:ng table:

Table 2 Progress of disposal of appeals by the Appellate Tmbunal

Years © 195455 1955-56 . :955-57 ' \1957-58 . 1958-59

I NO- of  appeals e . . .
.+ instituted - ... . 7,858 . 8,777 9,621 13,140 13,327,
2, Ne, of cases for - ‘ .

disposal - . . - 14,486 16,054 17,224 22,629 26,851
3. No. of ¢éases disposed . - P :
Coof ey e 7:209 . 8451 7,735 - 9.105 9,733
4. No, of cases pending r7.277 . 7,603 . 9,489 13,524 . I7.JI8

L

The above statistics show that theé number of cases for disposal registered
_- a continuous inerease throughout the period of five years.under considera-
tion. The number of cases disposed of during the years fluctuated either
way during perioed but .in 1957-58 and 1958-59 there - was substantial

410 CB.R,
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improvement. The number of cases in arrears also registered a con-
tinuous increase. In fact, the number of appeals pending in 1958-59 was
.much more than two times the number for the year 1953-54 when it stood
at 6628. As in the case of appeals before the Appellate Assistant Com-
missioners,- for certain years, the arrears were larger than the number
of appeals instifuled. We are convinced that with its present strength,
the Appellate Tribunal will not be able to cope up .with the work on
hand. We recommend that the number of benches of the Appellate
Tribunal should be increased immediately. Steps should be taken to see
that cases do not remain pending merely because of vacancies or absence
of members. The President of the Tribunal should exercise administra-
tive control for ensuring that all the benches dispose of a sufficiently
large number of appeals.

4.41. The details regarding the rate of disposal of af)pealsbbefore the
High Courts  would be clear from the following table: .

Table 3. i’roéress of disposal of re]‘efencels by High Courts.

"% Years. 1954-55 . 195556  1956-57 1957-58 1958-59

1. No. of references T i

instituted . . 369 368 434 ~ 1 436 521
2. No. of «cases for ' X - . '

disposal. . . 1,553 = 1,649 _  L75T: 1,923 2,174
3. No, of cases disposed S ) _ .

of .: . . 272 332 . 264 .. 270 _ 285
4. No. of cases pending - ) -

disposal . . . 71,281 1,317 14,87 1,653 1,889

-1t could be seen from the above that the total number of cases for dis-
. posal registered a continuous increase throughout the period. While the
number of cases disposed of fluctuated eitheér way, arrears have been
continuously on the increase. In each of these years, the number of
cases pending at the end of the year was much more than the number.
of references instituted. Out of the total number of cases pending on
31st March 1959, more than 50 per cent consisted of cases pending for
more than two years. The present position needs to be improved. We
suggest-that the Chief Justices of the wvarious High Courts should be
requested to examine the position and take suitable measures such as the
constituting of Special Benches for dealing with reference applications
under direct taxes and giving priority to them so that the disposal of such
cases is expedited, ‘

' 449, The following iable shows the position regarding appeals before
the Supreme Court: ’ ‘ '

Table 4: Progress 'of disposal of appeals by Supreme Court.

Years | 1954-55  1955-56  1956-57  1957-58 1958-50
1. No. of appeals instituted . . 34 58 £9 46 .30
.2, No, of cases for disposal . . 83 123 " 202 - 16 234
3. No. of cases disposed of . . s 18 10 4 32 1z 50
4. No. of cases pending disposal . . 65 113 . 170 204 184

The above figures show that there has been a steady increase in the num-
ber of appeals for disposal. The disposal during 1958-59 was the highest
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during the period under consideration. Here also, the pend |
more than the number of appeals instituted during al,l year.P Fgﬁne?peg?ti
ing disposal of appeals pending before the Supreme Court, we suggest
that the Chief Justice may be approached with e request for constituting
a special direct taxes bench to deal wilth these appeals. ’

UNIFORMITY IN INTERPRETATIONS‘
. ! :

. 4.43. It was represented to us that apart from delays in dispo
great deal of hardship was, caused to the taxpayers og atccountp osfal-éhg
lack of uniformity in the interpretations put on the various provisions
of the taxing statutes by the assessing and appellate authorities. It was
pointed out that where a particular provision was capable of more than
one interpretation or where different appellate authorities had pronounc-
ed different judgments, Revenue invariably chose to adopt the inter-
pretation most favourable to it and this gave rise to further litigation
and -delays. ' '

4:44, While we appreciate the difficulties resulting from the different
in’terpretations of the provisions of a statute' by different authorities, we
feel that these cannot be completely avoided. Varying interpretations
is not a feature peculiar to.tfaxing statutes alone, but common to almost

- all the statutes. If, to obtain a greater degree of uniformity in inter-
pretation, the taxing statutes are to be expressed in such terms as not
to leave any doubt as to the correct interpretation and, for this purpose,
a more detailed elaboration of the provisions is to be attempted, the
statutes would become cumbersome. Further, in the absence of an
interpretation which is legally binding on all, the freedom of the appel-
late authorities to interpret the provisions according to, their best under-
standing cannot be curtailed in any ‘manner. - In order to secure unifor-
mity in the interpretation at the assessment stage to as large an extent
as possible, the Central Board.of Revente issues suitable instructions to
the assessing officers, whenever it observes that a provision is capable
of varying interpretations, and whenever a new law is-enacted or some
amendments made to the existing provisions of the law. Such instrue-
tions, in our opinion, considerably mitigate the. difficulties of the assessees,

- and the Central Board of Revenue should continue to issue such instruc-

tions, wherever necessary. 'We suggest that these instructions should be
published and made freely - available to the members of the public.

Guidance by senior officers at the pre-assessment stage, extension of the

‘Group Assistant Commissioners’ charges and the various other sugges-

. tions made in the Report will also, we believe, go a long way in securing
greater unifofmity at-the assessment stage. _ S .

.

" 4-45, As regards uniformity of interpretation -at the stageyof appeal
before the Appellate Assistant Commissioners the present procedure of
issuing copies of the instructions - of the Central ‘Board of Revenue to
them should continue. These, however, will not be binding on them. As.
regards the_Appellate Tribunal we suggest that where on a question of
law involved in an appeal before it varying judgments have been given
by different High Courls, the President of the Tribunal may, on a request
made to'him; refer the question directly to the Supreme . Court for &
deciston. ’
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ADDUCING OF EVIDENCE

4 46. The difficulties experienced both by thé Department and the
taxpayers regarding the adducing of evidence before the appellate autho-
rities were brought to our notice. ‘At present, evidence which was noi -
produced before the assessing officers coilld be admitted in the appeal at
the discretion of the Appellate Assistant Commissioner. In an appeal
‘before the Appellate Tribunal, the assessee has no right to produce addi- '
"tional evidénce, either oral or documentary. It was pointed out that there
_ were many instances where .assessees failed to produce all the evidence
relied upon by them-in support of their contentions and courted assess-
ments on an estimate basis hoping that the liability’arising from such
+ estimates would fall below their.true liability. If they.failed in their .
attempt, they preferred to adduce evidence withheld by them at the as-
sessment stage before the appellate authorities and .seek relief. In order to
check such .attempts at éscapement of true liability and also for bring-
ing about a reduction in the number of appeals, it was suggested to us
- that, statutorily, it should be provided that no opportunity should .be
given to assessees to adduce evidence at the appellate stage if they had
‘failed to produce it without sufficient cause at the assessment stage.

4-47. This question had been considered by the Income-tax Investiga-
" tion Commission. It was of the opinion that in appeals before the Ap-
pellate Assistant Commissioners if the assessees had been given opportu-
nity and were in a position to produce relevant evidence but had wilfully
withheld it from the Income-tax Officers such assessees should not be’
allowed to lead any evidence for the first time before the appellate
authority. It also pointed out that to enable the appellate authorities
to decide whether evidence was wilfully withheld or not, the assessing
officers should take care to ensure that the order sheets showed clearly
the number of opportunities given to assessees to adduce evidence and
also the points en which evidence had been required. It suggested that.
such a'result might be:obtained by means of a statutory rule. '

4-48. While we have no sympathy. with the assessees who keep back
evidence relevant.for proper -assessment in the hope that the estimates
made on them might fall below their true' liability, we feel that there
could be instances where the assessees were prevented by sufficient cause
~ from adducing the evidence before the asSessment authorities. It was
pointed out to us that many a time the assessing officers failed to make -
their mind. clear and mention their requirements to the assessees and
that, often, orders .were passed which took the latter by surprise.
On a careful consideration of the matter, we recommend continuance of
the present system where the adducing of additional evidence is left to
the discretion of the Appellate Assistant ‘Commissioner. The Appellate
Assistant Commissioners should, however, éntertain new.evidence only
where the assessees had no opportunities for producing it before .the
assessing authorities. They should not allow the assessees to adduce
-any evidence which they had deliberately withheld at the assessment
stage. As regards the addiicing of evidence before the Appellate Tribu-
nal, we do not think eny modifications are necessary and the position
should continue to be governed by Rule 29 of the Appellate Tribunal
Rules as at present.
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COLLECTION OF TAXES IN DISPUTE

. - 4.49, It 'was represented to us that hardship was caused to assessees
when the Department insisted on, the paymen} of tax even though they
might have preferred appeals against the assessments. It was suggested
that statutorily, collection of tax should be stayed in all instances where
assessments were disputéd .in appeal, revision or review. The problem
assumes importance because of the grievance made out that there were
many instances,where unreasonable demands were made and that in such
cases if collections were insisted upon before the décision of the appel-
late authorities, the assessees were likely 10 be ruined.

- 4,50. At present,” thé direct taxes Acts do not contain any provision
for an automatic stay of collection when ‘assegsees go in appeal. The
provisions of Section 45 of the Income-tax Act, however, mention that
where an assessee has presented an appeal before the Appellate Assistant
Commissioner, the Income-tax Officer may, in his discretion, treat the

- assessee as not-being in default as long as such an appeal is not disposed
of. Similar provision exists in the other Acts also. The discretionary
power is thus available only to the assessing officer and the only instance.
‘where he can allow time for payment of tax is where the assessee has
gone in appeal before the Appellate Assistant Commissioner. If the mat-
ter is before the Tribunal or even before the High Court or is before the
Corfimissioner of Income-tax, the assessing officer has no authority to
use his discretion. The refusal by an assessing officer to use his dis-
cretionary power in favour of the assessee cannot be appealed against.

51: The Income-tax Investigation Commission had recommended that"
4 sgeciﬁc provision should be l%xade in the Income-fax Act enabling the
appellate authority to order stay of recovery of tax pending disposal of
‘appeals. It had suggested that in suitable cases the appellate authorities
might call upon the assessees to furnish securities for the amount covered
by the stay order, and that the assessee should pay interest at three per
cent, if the amount stayed was subsequently ordered. to be recovered
pursuant to the decision in-appeal. | - - .

. 4.52, We agree that considerable hardship. would resulf if assessments
are made without any reasonable basis and the Department insisted on
“collecting the duties without waiting for decisions in appeal. There could
also arise henest differences of opinion between the.Department and the
assessees with regard to the .applicability of particular provisions of the
taxing statute, 'In such circumstances, we feel that the assessees should
be provided with some convenience in the rhatter of payment of the tax
and collection of disputed amount should be held over till the decision in
appeal. However, we do not favour any statutory provisions being made-
for the stay of collections as obtaining in U.K..and U.S.A. In our opinion;
the circumstances prevailing in this country are different and the introduc-
tion of such @ system would only result in putting a premium on defaults
in payment of taxes. We are not in favour of the suggestion made in
this regard by the Income-tax Investigation Commission, either, We feel
that it: would lead to the filing of frivolous appeals merely with a view. to
obtaining time for payment of tax.. Moreover, it would also result in a
duplication of the work of eppellate authorities inasmuch as a case will
‘hav_e_to be heard by the appellate authority twice—once for taking a
decision on the request made for stay of collection and a second time for
deciding the appeal on merits of the questions raised. Statistics show
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-that considerable amounts ere being held in abeyance even now by
Income-tax Officers in cases where the assessees have gone in appeal. Such
amounts increased from 16: 61 crores of rupees in 1953-54 to 30:27 crores in
1958-59.  Judged by the figures, it would appear that the discretionary
power is already being used judiciously. While the assessees may be
given due eccommodation in the matter, we desire that the powers regard-
ing it should be exercised by the administrative authorities and with
sufficient safeguards to protect the interests of revenue. We, therefore,
‘recommend that the present provision for the stay of disputed demands,at
the discrétion of the assessing officer should continue but the wssessees
should be provided with a right to approach the Inspecting Assistant Com-
missioner, the Commissioner and the Central Board of Revenue in instances .
where his Tequest is not acceded to. =~These authorities should normally
grant time in deserving cases where an assessee agrees to furnish securi-
ties. In addition, interest at six per cent. should be charged on the
amount of taxes stayed but ultimately held payable on decisions in appeal.
The Commissioner should, however, have the discretion to Wwaive security
in suitable cases. We also recommend that the present prdctice of
accommodating assessees in the matter of payment of taxes even in
instances where no appeals have been preferred should continue subject
to the conditions already mentioned by us. : :

4,53. Another phase of the samg problem’ was raisedhbefo're us Il?lsir the

. Department and.it was suggested .that, stetutorily, it
W“hhc_’ldms rgf:mds should be. empowered to withhold refunds resulting
from decisions of Appellate Assistant Commissioners and the Appellate
Tribunal. Under Section 66(7) of the Income-tax Act and the corres-
ponding Sections of the other direct taxes Acts, High Court is granted
power to authorise the Commissioners to postpone payment of the refund
which became -due as a result of its decision until the disposal of the
eppeal by the Department to the Supreme Court. Except for these, there
is no provision to safeguard the interests of revenue when as a result of
‘an order of an appellate authority a refund of tax has been made. If,
subsequently-the Department succeeded in appeal, it might experience
difficulties in getting back the amounts as by thet time the assessee might
have alienated his assets or failed in his business or even ceased to exist.

4.54. The Income-tax Investigation Commission had favoured the.
placing of a restriction under the Income-tax Act on issue of refunds
resulting from orders in addition to what already obtained under
Section 66(7) of the Act. It suggested that when an appeal was filed or-
reference was made, the Department should file an application to the
Appellate Tribunal or the High Court, as-the case may be, steting the
reasons why in its opinion it would be inexpedient in the interests of
revenue to allow refund being made under the order complained of: It
suggested that on the ahalogy of Order 41 of Rules 5 and 6 of the Code of
Civil Procedu:_'e, the Appellate Tribunal or the High Court should order
either stay of issue of refunds or permit its issue on the assessee’s furnish-

- ing sufficient security, It also suggested that if the whole or the part of
the refund thus withheld was ultimately held payable to the assessee on

final appeal, the assessee should bhe granted the refund along with interest
at three per cent. o - .

4.55. The provisions of Section 66(7) were introduced .as a result of
the recommendation made by the Iricome-tax Enquiry Committee, 1936.
The justificetion for such a procedure was that there was enormous delay
in the dlsposal. of appeals to the Privy Council on orders from the High
Courts. - In view of our recommendations with regard to the mode of .
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working of the various appellate authorities, we are confident that there
would not be any undue delays. Ir our view, it would be unjust to
withhold' amounts due to an assessee merely because the Department had
gone or desired to go in further eppeals. The various measures suggested
by us should, cumulatively, prove ‘helpful in protecting the interests of .
revenue and we do not think that there is any case for placing a restriction
on issue of refund arising from decisions of appellate authorities. We,
therefore, do not favour the introduction of provisions analogous to what
is contained in Section 66 (7) of the Income-tax Act and the corresponding
Sections of the other direct taxes Acts to cover instances of appeals before
the other authorities. On the other hand, we are sufficiently impressed
_with the grievances brought out by the assessees that there is an enormous
“delay in the issue of refunds resulting from appellate orders, As a means
of remedying the situation, we-are recommending later, in the Chapter on
Refunds, that in respect of all refunds erising out of appellate orders,
interest at six per cent. should be paid if delayed beyond one month from
the date on which the appellate order reached the assessing officer.

COSTS IN TAX APPEALS

. 4.56. It was represented to us that the direct taxes Acts should be
amended to provide for the awarding of costs to successful parties in appeal
proceedings before the Appellate Assistant Commissioners and the
Appellate Tribunal. Excepting Section 66 (6) of the Income-tax Act and
the corresponding Sections of the other direct taxes Acts which provide
.that where a reference is made to the High Court, costs shall be awarded
at its discretion, no statutory provision exists for the awarding of costs in
tax appeals. The rationale behind the scheme of awarding costs is-that
the party who has been put to expenses unnecessarily in the course of
determination of correct tax liability gets his costs reimbursed to the
extent held admissible. While the suggestion has obvious merits, we
doubt whether it can be introduced at the stage of appeal before the
Appellate Assistant Commissioners or the Appellate Tribunal because such
a procedure would give rise to a number of problems. The decisions by
these authorities may be reversed partly or fully in a subsequent appeal.
The problem would arise whether the costs awarded should be taken back
and if so, to what extent. There would also arise the need for e certify-
ing authority, as obviously whatever the assessee might have chosen to
spend could not be awarded as costs. Quite often, a number of points
are taken up when a case goes in appeal and only some of them get allowed
in appeal without the tax or penalty being remitted in full. In such
circumstances the question would arise whether the appeal which was
partly decided in favour of the appellant was to be judged as sufficiently
successful to qualify for costs. We find that the Royal Commission on
the Taxation of Profits and Income had, for similar reasons, not favoured
the award of costs before the General or Special Commissioners. - “For
these reasons, we are of the view that the practice of awarding costs
prevalent in Civil Courts cannot be easily adopted for appeal proceedings
under the direct taxes-Acts as far as appeals before the Appellate Assistant
Commissioners and Appellate Tribunal are concerned. The system of

_awarding costs to successful parties is already in existence so far as

references to High Courts and appeals to Supreme Court are concerned,
and, therefore, no change is required. '

4.57. Closely allied to this problem is the question of allowance of the
“costs incurred in appeal as a deduction from the taxable income of an
assessee. We have already commented on the suggestion with regard to
deduction of expenses at the assessment stage for the determination of
tax Iiab}hty under the Income-tax Act. The present procedure of allowing
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expenses incurred in the settling of the income-tax liability of the assesgee.
before the assessing authorities itself constitutes an extra statutory’con-
cession. We have earlier recommended an extension of this concession fo
cover costs incurred in the settlement of liabilities at the assessment stage
“under the Income-tax Act under .all the heads of income as well as for
‘determining lidbility under the other 'direct taxes Acts. In our wiew,
there is no justifieation for a further extension of the concession fo cover
costs incurred in appeal and we do not, therefore, recommend any change
in that direction. :

REPRESENTATION OF THE DEPARTMENT BEFORE APPELLATE
R AUTHORITIES |

. 458, A problem to which qlir ettention was specifically drawn was the
inadequacy in the present system -of representing the Department before
the Tribunal, the High Courts and the Supreme Court. It was pointed.
out that many a time the Department lost its case merely on account of the
ineffective defence put up. We are convinced that there is a meed for
improving the present state of affairs. In the Chapter on Administretiony
we are recommending the appointment of a senior member of the legal
profession adequately experienced in tax matiers as a legal adviser of the
Central Board of Revenue. It should be his responsibility to see that the
répresentation of the Department before the Tribunal, the High Courts
.and the Supreme Court is adequate. . In our opinion, the Central Board
of Revenue should decide the matter of engaging counsels on its own and
should engage leading counsels to represent it in important cases before
the Appellate Tribunal and other courts of appeal.. By such a procedure,
it will be able to safeguard the revenues involved not only in those cases
but also in other similar cases. - We suggest that special wings consisting
of legal and accountancy advisers should be constituted at selected ¢entres
.like Bombay, Calcutta, Madras etc. . Their services may be utilised for a
proper defence of the cases of the Department, We recommend that the
senior Departmental Representative before the Appellate Tribunal should
invariably be an officer of the status of an Assistant Commissioner. He
should be helped in his work by competent junior representatives. Selec-
tion for these posts should be made solely on the basis of merit and only
officers with aptitude for advocacy should be selected for the purpose.
They should be selected at a very early stage of their official career and
given special fraining in this line of work. = They should also be granted
special pay and specialisation in this field of work should be encouraged.
The Income-tax Officers should, as far as possible, be present with records
at the time of the hearing of appeals before the Appellate Tribunal, High
Courts and the Supreme Court, :This would. serve as an aid to the
departmental representatives and the counsels while conducting the cases
and also help in developing a judicial approach amongst the officers.

REVISIONARY POWERS OF COMMISSIONERS

. 459. Representations were made to us that the present provisions relat-
ing to the revisionary powers of Commissioners need te be modified in
certain respects. It was suggested that for securing uniformity in the
provisions of direct {axes Acts as-regards the time limit under-which
revision in favour of assessee as well as revision in favour of revenue can
be effected, the time limit under Section 33A of the Income-tax Act and -
the corresponding sections in the other direct taxes Acts should be increas-
ed from one year.to two years.. Even now, though, under Section 334, the
time limit of one year is fixed, the Commissioners are granted the dis-
cretionary power to condone delays in deserving cases and, therefore, in
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‘effect, the period of time might be even more than the two years grescrib-
ed under Section 33B. Hence we do not think that any change is called
for in this respect.. We desire to mention in this context that the Com- -
missioners should condone delays jfreely, especially in cases of overd
assessments, and the assessees should not be denied benefit merely on

. account of the revision petitions having been filed ‘beyond the period of
limitation. - We would also, like to see uniformity in the various direct

_taxes Aects as regards the other conditions governing the revision powers
both in favour of the assessees as, well as Revenue, :

-

460. With regard to Section 33A(2) of the Income-tax Act and the-
corresponding Sections in.the other Acts, enother suggestion made to us
was that the Commissioners: should ‘invariably grant a° hearing to the .
petitioners before disposing of the petitions. In our view, a distinction
has to.be made in this matter between simple cases where. the points

“involved would be sufficiently clear from the evidence on'record and the
more complicated cases where granting of personal hearing would be of
advantage. © We recommend that while in instances where the gssesseg
does not require a hearing the revision fee may continrue to be Rs. 25/-
as at present, in instances where the ussessee desires ¢ hearing by the
. Commissioner, he should pay a fee of Rs. 75/-. The Commissioner should
not, however, be precluded from granting a hearing to the assessee in cases
of the former category if, for any reason, he considers it necessary.

461 The delay in disposal.of petitions filed- before the Commissioners.
under Section 33A(2) of' the Income-tax Act-was also brought to our -
- notice. The following table shows the disposal of these:petitions during
the years 1954-55 to 1958-59:— ' ' T
Table 5. Progress of disposal -of revision petitions under Section 334 of
the Income+tax Act. T

1954-55  1955-56 1956-57  1957-58 1958-59

I. No, instituteo. . . . " 5,283 i 5,617 .' 4,907 6,284 l 4,927
2, - No, for dispesal . .. 9,816 0,643 ' 9,247 10,611 '- 9,791
3. No, disposed of C. 5193 5303 4,920 | 5747 3,493
4. 'Balance . . e 4,626| 4,340 -;‘4,327 4,864 - 6,268
5. N-o, of Qommissioners . . I7 1'"7 . - 17 _ 18‘ A 18
6. Averagedisposal . . . ° . 308 © o312 589 _ -_319 ’ '.-194

It woéuld be observed that the number of petitions disposed of during any
_year has been more or less equal to the number filed during the year till
1956-57 and that thereafter disposal has been much less than the fresh
institutions. The result has been that the number of petitions remaining
undisposed of year after year has increased and at the end of 1958-59'it
was more than the fresh institution. In our view it is necessary not only
to ensure that the pending petitions are disposed of immediately but also.
that, the tendency towards an increase in their nimber is arrested. Special
efforts are therefore, necessary to see that these petitions are disposed.
of more expeditiously. ' : - A , -



CHAPTER. 5
COLLECTION AND RECOVERY

INTRODUCTORY

The sucéess of any tax administration is to be judged not merely by
the methods it adopts for fair and judicious determination of tax liability
but also by the manner in which the State secures to its tills sums deter-
mined as its dues. The interests of both the State and citizens are served
best when taxes are collected promptly and without causing undue hard-
ship to assessees.” In this Chapter we shall examine the existing system
of collection and recovery of tax and consider what modifications are
necessary for achieving the above objectives.

PROBLEM OF ARREARS’

5.2.-A continuous increase in the amount of revenue remaining in
arrears has been a disquieting feature of Income-tax .administration- in
India for a large number of years. Apart from the adverse effect it has
on the morale of both the Administration and the taxpayers; the continued
existence of large sums of taxes in arrears has serious unhappy economic
‘significance. Heavy arrears interfere with the distribution of the tax’
burden between the various taxpayers intended by the legislature and
the honest taxpayers are made to shoulder a heavier burden. Once they
"are allowed to come into being, arrears have a tendency to beeome chroniec.
The high degree of concern and promptitude with which generally, the
businessmen tend to meet their commercial obligations on account of
their desire to build up and maintain reputation, goodwill and credit in the
market, seem to be lacking, unfortunately, when it comes to meeting
their financial obligations to the State. . In our view, the business ethics
should not remain confined to their commercjal dealings alone but should
extend to the field of civic existence as well. Every citizen must be
prompt and punctual with regard to meeting ‘all his obligations to the

State, and the Administration should take effective and timely measures
to collect its legitimate revenues. -

5.3. The following table gives the

position of arrears of income-t
during the period 1954-55 to 1958-59: ' .

. TaBLE 1 Analysis of total arrears according to-‘age’ of the demand

—
L

Demand Arrears Arrears Arrears

: . - raised  out of outof  outof Total
Year . during demands demands demards arrears
o the year  raised raised . raised

during the during the during
- 'year preceding earlier

year years
T 2z 3 4 _ 5 6
195455 ' 160°86 - 5703 36°74 I110°63 205:30
A : _ (28-22)  (17-90)  (53:88) >3
1955-56 . 177-94 74-63: (31% (123-13 - 22958
- 249 13- 53-63)
1956-57 20567 -(3825 5 I'S - 40-7§ %36- 12) 262-04
150)  (15'55 51-95) -
1957-58 . 203-84.. 93-95; (44-75)2 : (142-651) 281-28
. 341 I5-02 50°07) - .
_ TosB-s9 . . 23125 - 8r-o1 3565 .I54-94  271-60
- (29-83) (13-13) (57-04) -

. (Amounts are in crores of rupees. |
percentage formed of total arrears)

100

Figures in brackets répresent
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The above figures show that there has been a steady increase in the total
amount of arrears throughout the first four years of the period under
study. However, it is encouraging to note that during 1958-59 the position
has improved and the Department has been .able to stem the’ tendency
for arrears to increase and even reduce the- ouistandings., The figures
- also disclose that in each of the five years, more than 50 per-cent of the
arréars were outstanding for two years and over. Such arrears appear-
ing in column No. 5 have exhibited a continuous increase throughout the
period though, expressed as a percentage of total arrears, they registered
a decline, since 1955-56 except for 1958-59 when they increased both in
amount and in terms of percentage. The table also'shows that in each
of these years the arrears out of the demands raised during the . year
itself are considerable. The figures in column 3 show that arrears out of
current demand represented, on an average, nearly 31 per cent of- the
-total. Omn further analysis, we have ascertained that the sums inc¢lude
amounts which had not become due for collection by 31st March, in each
of these years but even when allowance is made for such amounts, arrears
relating to current demands are quite considerable. While the difficul-
ties in effecting collections out of old arrears is understandable, the appear-
ance of large, sums out of current demands themselves as arrears is quite
disturbing. o '

5.4, The total amount of arrears as disclosed by the statement discus-
‘ : sed in the preceding paragraphs appears: to be sub-
Arnialysis. of arrears _stantial. However, when we take into account the
amounts which ‘are likely to be cancelled and those
which may prove to be irrecoverable, the amount of collectible arrears
are very much less. : o

The following table gives a break-up of the total arré_ars during the
period 1954-55 to 1958-59: g '

' TaBrLE 2—dAnalysis of arrears under certain broad heads

+

. 1954-55 = 1955-56  1956-57 1957-58  1958-59

LI

1. Amount pending settlement of
double incometax and other relief - : L
claims, . . . . 1937 19-07 16-88 13-94 I1I-09
: © (943) (8:30) . (644  (4'96) (4-08)
2. Amount due from persons who ’ : ‘
have left India and have no assets

in India . . . . .  I0-18 '10-96 ' 7-:.;6 g6 8-07
_ 498 G471 @) (278 . (297

3. Amount probably irrecoverable - 750 527 6-95 11-33 . 83
oo (3-65) (2:30) (265 (403) (3-07)

4. Amount due from companies in :

liquidation B . e ( 4-63 ¢ 4-9% 5 5-93 ¢ 6:63 -7-18

. . 2-29 (2-17 2-25). 2-36 26
5. Amounts which have not fallen 5 36) . ( ) -f)
~ duebefore 315t March . . 32-92 46-72 5237 52-66 4150

(16-04) (20-36) (20-00) (18:72) (15-28)

80-50°  84°21  T04.40 I14-0I  r20-01
(39-25) (36°68) (39-84) (40°53) . (44-19)

2004 . 21'90 2528 27-49‘ 30-27
o76) (959  (963) (977 (ir-15)

6. Amounts covered by certificates
issued ufs 46(2). . . .

7. Amounts kept pending disposal of
appeals . . . . .
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1954-55 195556 = 1956-57  1957-58 1958-59

8, Amountin respect of which pe:ial-_ - ' N

under Section 46(1) has been ' vy
'tﬁzvied. . - . . 3-36 3+9I - 3-36 . 366 = 1-B1
.- - (1064) (xr70) . (28) (1°30) (0°67)
9. Amount fallen due before 31st v .

E

March for which no action for re- '

ccvery wastaken, . . . 26:65 *  32°55 39:67 4381  43-33.
o, . . (2e98) - (14°18) . (15°14)  (15°57)  (15°95)
10. Total arrears. . . ' 205-31 z_zg-sé . .262:04  281-28.-  271-60

T

<

'[The.aamoﬁflts are in crores of rupees. The figures in brackets represent’
percentages. formed of total arrears] ‘ . .

* 5.5. In the above statement, arrears under item 1 representing amounts
pending settlement:of double income-tax and other relief claims appear
to be substantial. - Duriné these five years, as a result of the efforts of the™
Department such-arrears have exhibited a steady downward trend
both as regards their quantum and the percentage they formed of total
arrears. Though the amiounts do not constitute any locking up of the.
‘Governmental funds as such, their presence aids only to give a misleading
picture of the frue position and hence it is but proper that this category

“of arrears gets liquidated soon by disposing of the pending "claims

expeditiously. Our views on this problem are contained in the Chapter on-
Refunds. ‘ ' ' :

5.6. As regards arrears under item 2, representing amounts due from
persons who have left India lkaving no assets behind, the chances.of
Tecovery are remote and the sums do not represent any collectible demand.
We were given to understand that a major portion of these amounts is
represented by sums due from persons who have left for Pakistan. We
'are of the opinion that the problem needs to be dealt with at the political
level at an early date and these sums could perhaps be included as part-
of the claim which India should prefer against Pakistan. As regards the
rest, they should be written off expeditiously. :- - -

5.7. Arrears under item 3 represent demands made on assessees who
admittedly earned substantial amounts of income but by the time assess-
ments were framed, they had neither any income nor assets left with them
“from which the taxes levied .could be recovered. The chances of their
Tecovery now are ascertained fo be very meigre. Writing off the nan:
collectible ‘portion and resort to a system of scaling down of demands
according to the paying capacity of the - assessees are called for with’

.respect to these arrears. 'We have given our suggestions in .this regard
in paras 5.16 to 5.21 of this Chapter. L] |

. 9.8. The amounts due from companies in liquidation appearing under
item 4 also constitute 2 sum which does not, in the main, represent any
collectible demand.. It was brought to our notice that in many instances
- companies were faken into liquidation with the set purpose of thwarting
attempts at collection of tax by the Department. We consider the problem
to-be a serious ome. Our suggestions to’ resolve -the difficulties of the
~ Department are contained in paras 5,57 to 5.70, of this Chapter. ‘

]



103

5.9. The amounts under item 5 represent sums which had not fallen:”
due before the 31st March of the corresponding year, and cannot be taken
as real arrears and most of them would have been collected during the
subsequent years. However, the appearance of these sums at such high
figures i clearly indicative of delay in the completion of assessments.
‘No doubt, they also include demands in cases completed during the earlier
part of the year buf in respect of which instalments had been granted for
payment of tax. All the same, the Bulk of the demand included in them
must have resulted from assessments completed nearabout the end of the
year, This brings out in bold relief, the defect existing at present in the
planning of assessment. work. It proves-the fruth in the grievance made
out before us that in large revehue yielding cases involving contentious
points assessments are kept back and completed only at the fag end of the,
year. This is highly objectionable and needs to be remedied by -a proper
planning of assessment work. We have analysed and stated our views
on this aspect of the problem in the Chapter on Assessment but . we are
repeating it here only to stress the point that delayed assessments have
a direct bearing on the problem of arrears obtaining in this country.

. 5.10. Thus, out of the total amounts of the arrears appear in Table 2,
- © . the amounts represented by items 1 to 5 cannot really
‘Effective arrears - be considered as ‘effective - arrears. These ‘include
. demands which are either clearly irrecoverable and
should have been written off long ago, as also sums which had not fallen
due forcollection during the respective years. Therefore, in our view,
the amount of Rs. 27160 crores shown as arrears of Income-tax for the
year ending 31st Marck 1959 is an unrealistic figure.

5.11. The effective arrears are locked up in the remaining four cate-
gories shown in Table 2. The total of these stood at Rs. 130-64, Rs. 142-57,
“Rs. 172-68, Rs. 188-97 and Rs. 195-42 crores during 1954-55, 1955-56, 1956-57,
1957-58 and' 1958-59 respectively and included the accumulations of

arrears of many years.

./ : . :

.5.12. Out of this amount, demands covered by certificates issued under
Section 46(2) of the Income-tax Act appearing as item 6 represent.the
real crux of the problem of arrears. There has been a continuous increase-
in this category of arrears throughout the years under consideration.
After a detailed study, we have come to the conclusion that the system.
yof effecting collection of central taxes through the agency of State officials-
by issue of- certificates under Section 46(2) has not. proved very effective.
.In view of the country’s development ‘plans it is of utmost importance
that collection of tax is made expeditiously. and recovery provisions.
strictly enforced and for this purpose we have, later in this Chapter, -
examined the feasibility of effecting recoveries through a Central Govern-
ment agency. - _ . o
[ . 'K . - .

5.13. Arrears under item 7 represent demands kept pending collection
on account of appeals. These amounts also ‘appear to be considerable.
'We have already analysed the various aspects of this problem and stated
our views in the Chapter on Appeals and Revisions.

5.14. Arrears under item 8 represent sums with regard to which penalty
under Section 46(1) of the Income-tax Act was levied. In our opinion,
the-provisions of Section 46(1) are not being put to sufficient use. This
conclusion gains further strength when the arrears appearing under item. -
9 are also taken into consideration. They show that even though tax. had
Eecome due, no ac¢tion for recovery had been taken by the Department
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for effecting collections and the assessees appear t¢ have been granted a
free respite in the matter.” Any inaction in this respect on the part of
the Department will result in the State being put to loss at least for the
amount of interest for the period of default apart from the ever present
danger that collection may become difficult or even altogether impossible
on account of. delay. We have, therefore, considered it necessary to

. provide against such losses to the State and recommended in para 5.52
of this Chapter for an automatic accrual of interest when taxes remain
unpaid with or without the knowledge or- consent of the Department.

"CAUSES OF ARREARS

" 5.15. We now turn our attention to.the causes which have led to the
present state of affairs. The arrears which constitute mainly a legacy of
the Second World War period are the cumulative result of a-large number
of causes of which the following are the most important: -

(1) During the War years, the Department was chronically under-
stafied and upto the end of the War, its strength remained
almost static while the amount of taxes demanded  and.
collected increased over ten-fold. . : L

(2) Though the Department was gaining momentum in the field of*

' recruitment and training of . officers since -about 1940, a
sufficiently large number of fully trained officers were avail-
able for assessment purposes only after a time, This resulted
in assessments being framed without a proper appreciation
of the full facts of the cases. .

{3) -‘When enormous incomes were being earned a mere skiming
' of the surface of 4 few important cases could result in sub-
stantial revenues and hence difficult and complicated cases
requiring detailed.investigations remained neglected. '

(4) In the post war years, the assessments relating to the war fime
: period were getting time-barred “and they were completed
almost in a hurry and some of them resulted in over assess-

" ments. - S

/(5) Many persons who made bountiful profits during war years had
engaged themselves in speculation and lost their monies.
Many had arranged their affairs in such a way that by the
time their assessments were completed, their incomes snd
assets -were kept out. of ‘reach of the Department.

(6). Even after the War, there were many instances of assessments
completed on substantial facts regarding the income of the
assessee, in which the Department found it difficult to locate
the assets from which taxes could be recovered.

(7) The. pai:tition of the country also added to the gravit& of the
: situation when many assessees left India leaving behind mo
assets or income fromr which the taxes could be realised.

- (8) Lack of uniformity in'the powers and procedure governing
i collection of arrears of tax under Section 46 (2) of the Income.
tax Act due fo the variations in the laws of the different States

and also the differential effort put.in by the State officials

who leoked upon this branch of .their ‘work as of only
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~ secondary importance constituted an important cause for the
accumulation of arrears.- :

(9) The sparse use to which the powers of w_ﬁte,oﬁ were being put
_to is yet another reason for the continued existence of huge
sums as arrears. ‘

Broadly, it can be stated that both belated ass_essmenfs as well as 6ver
assessments are responsible for a major portion of the existing arrears.

WRITING OFF AND SCALING DOWN VO]?"TAX,DEMANDS

5.16. We have already stated that a very large portion of the sums
shown as arrears is clearly irrecoverable and should be written- off
immediately. A write off of the taxes in arrears constitutes merely a
cancellation of the sums from the departmental books and does not-amouht
to a permanent. waiver by the Government of its claims. Action is
possible within a period of sixty years from the date of the claim if,
subsequently, it appears to the Government that the defaulter is possessed
of any assets or other means.

5.17. Under the Delegation of Financial Power Rulés, Commissioners
_ of Income-tax, as Heads of Departments, have always had full powers
to write off irrecoverable balances of income-tax demands, subject to a
. report to the next higher authority. Yet, we found that the powers were
being seldom put to use. We were informed that theré was a natural
reluctance on their part to write off dues of the Government on a mere
individual responsibility, To avoid the carrying forward of irrecoverable
demands for indefinite periods .merely on account of such a reluctance,
-arrangements already exist under which, for writing off amounts exceeding
rupees one lakh in an individual case, a Committee -consisting of two
Directors of Inspection and the local Commissioner examines the financial
position of the assessee and makes suitable recommendations to Govern-
ment. We desire that the position should be regularised under the Delega-
tion of the Financial Power Rules and, for this purpose, we recommend
that, by a suitable modification of the Rules, the powers of write off of the
Commissioners should be limited to irrecoverable demands not exceeding
two lakhs of rupees in an individual case and write off of amounts exceed-
ing two lekhs in a case should be effected by a Committee consisting of
the Chairman and two members of the Central Board of Revenue. The
Commissioners- may delegate powers of write off to Assistant Commis-~
- sioners and Income-tax Officers up to Rs. 5,000 and Rs. 250 respectively
in each case. The present procedure of reporting to. the Central Board
- of Revenue details of the amounts and the circumstances under which
the sums were written off by the Commissioners and their subordinate
officers should continue. . - R T

5.18. A suggestion made fo us in this context was that, in deserving
cases, the Department should have the power to scale

Scaling down demands down demands according to the paying capacity of the
defaulters if the circumstances would justify such a

procedure. It was pointed out to us that there was a large number of
" cases where the assets of defaulters were found to be heavily encumbered
with prior mortgage or where there were disputes regarding ownership
and other legal difficulties in enforcing recoveries. Instances were also
. said to exist, where forced sales of assets of defaulters at auction did not
fetch purchasérs at reasomable nrices. In such circumstances, it was
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suggested that it would be advani:ageous and even prudent for the Depart-
ment to negotiate with the defaulters and settle the liabilities at as high
a figure as was possible and. write off the balance. -

1

5.19. We find that a similar situation existed in U.K., prior to 1949,
with regard to arrears of taxes. The considerable increase in arrears since-
1939 was adversely commented upon by the Public Accounts Committee:
and a departmental commitftee was appointed to examine the arrears,
analyse the causes which lead to their growth and suggest steps for reduc- .
ing arrears in the future. As a result of its recommendations, a system
of discharging amounts judged to be clearly irnzcoverable was introduced
in 1949 and has been in existence since then. The remissions are effected
mainly on grounds of poverty and equity-and also cover instances where
the  amounts recoverable are seen to be insufficient .to justify cost of .
proceedings, The amounts written off as irrecoverable cover instances
of insclvency, composition settlement and :where the taxpayers are’
untraceable. ! ) e .

5.20. The principle of settling liabilities through negotiations ig not
alien to the Indian Income-tax Act. Under Section 53 of the Act, the
Assistant” Commissioners have always enjoyed the discretionary power
to compound cases. In a majority of the cases decided by the Income-
tax Investigition Commission, it -had adopted the- method of settling
liabilities taking into consideration the paying capacity of the taxpayers. -

- Moreover, when the operative clauses of the Taxation on Incorhe (Inves-
ti\gation Commission) Act, 1947 was declared ultra: vires, Section-34 of
the Income-tax Act was amended fo provide, specifically, 'for a scheme of
settlement of cases. In our view, there.is nothing wrong in -principle
in ‘scaling down demands and the writing off of liability in deserving
cases and we recommend its adoption.  However, great care should be
taken to secure that this system.did not give rise to the feeling amongst
taxpayers that a premium was being set on defaults in payment of taxes
and that those who did not pay taxes could get off lightly with it.
Resort to such a procedure should be had.only after all the legal means
available for effecting collections-had been exhausted and the Depart-
ment was satisfied that not only was there no msthod of recovery open
but also that, if any were applied, there were no chances of effecting
recovery. We .recommend that the powers of scabing down should be
subject to the same mopetary limits.and should .be administered by the
same authorities as we have suggested in para. 5.17 above with regard
to write off of irrecoverable demands. We also' recommend that the
detail of both write off and scaling down of demands. above a certain
limit unth all the attendant circumstances should be presented to the
Parliament through the annual administrative reports of the Department.

5.21. It was suggested .to us that a separate agency headed by a High
-Court Judge should be constituted for the purpose of sanctioning scaling
down and writing off of tax liabilities: We do not tonsiderthat any
-additional. benefits could accrue by forming a separate agency of the_
type suggested. The points neéding decision in such matters will -be
of facts and not of law and for getting a speedy decision we feel that it
is better that the matter should be handled by departmental officials who
will' be conversant with the facts and in possession of all the details
regarding the financial posifion of the assessees. '
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PROCEDURAL MEASURES FOR IMPROVING COLLECTIONS

5.22, In our view, there is much that can be achieved within the pre-
sent -set up and legal structure itself to improve the collectibility ratio
in the future -and we mention below the most important amongst them:

(1) Statistics showed that assessments completed in cases with
income above Rs. 50,000 numbered only 21,124 forming 3-1
per cent of the total number of assessments completed during
1957-58 and accounted for Rs. 167-28 crores forming 7568
per cent of the total demand raised during the year. These
figures are indicative of the position generally that the bulk
of demand is concentrated in a small number of casss. If
assessments were planned in such a way that cases involving
substantial amounts of revenue were given precedence, the
chances of collections would improve., We have already
stressed the importance of it in the Chapter on Assessment.

(2) Much progress in collection work could result if the question
of payment of taxes was discussed in cases involving sub-
stantial demands with the assessees at the time of framing
the assessment. Such a procedure would help in the saving
of time now spent on deciding requests for payment of taxes

~ in instalments and so on. These are matters which can be
agreed upon between the assessing officers and the assessees
-at the time of finalisation of the assessments itself.

- (38) Timely issue and service of the notices of demand could
improve matters considerably. Taxes become payable after
assessments, only after the time allowed for payment in the
notices of demand has expired. Hence, to expedite collec-
tions it is important that the notices of demand are sarved
without any delay. !

(4) In instances of appeals where large amounts are locked up, the
assessing officers should bring to the notice of the appellate
authorities that fact and request for a priority .being given
to such cases. In the Chapter on Appeals and Revisions, we
have suggested that the Appellate Assistant Commissioners
might give precedence to the disposal of such appeals. Their
early disposal would generally be welcome to the assessees.

(5) The delays in the passing of orders under Sections 27 and 35
of the Income-tax Act as well as orders giving effect “to
appellate decisions should be avoided. '

(6} An improvement in the manner in which recovery certificates
are issued can bring about better results. Many a time,
these are issued in a routine manner, merely to keep demands
alive and the Collectors are not furnished with complete
details regarding the assets of the defaulter. Much time is
wasted in correspondence between the assessing authorities
and the Collectors. We feel that if sufficient care is taken
to see that the certificates are issued with details, -complete

in every respect, much can be gained in the matter of
recoveries.

(7) Assistance to the assessing officers in their collection work
could bring good results. They should be relieved of the

410 C.B.R.
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routine administrative duties. In addition, while final deci-~
“siong in the matter should be the responsibility of tha assess-
ing officers, we feel that if matters relating to recovery in
cases were studied properly and put up to them by Inspec-
tors, it would make for an improvement.

(8) A more extensive use of distress warrants is yet another way
in which improvement could be effected. At present, neither
the Inspectors nor the assessing officers are fully conversant
with the procedure in this regard. We suggest that the
Inspectors and assessing officers should be given practical
training in this aspect of the work. Arrangements for con-
veying the goods distrained and for storing them should also
be provided. : i

(9) Cordial relationship must be established between the State
officials and the officials of the Income-tax Department at the
district level. It would prove useful in securing better
co-operation from the State officials in .recovering the dues
of the Department. ) ) .

DEDUCTION OF TAX AT SOURCE

5.23. In the course of our enquiries, we found that the concensus of
opinion generally was that the present system of collection and recovery
was basically sound, although the system was capable of improvement in
certain directions, to facilitate more efficient collections. Extension of the
field of application of the principle of deduction of tax at source was one
of the means suggested in this context. Collection of tax at source has
been characteristic feature of the Indian Income-tax system almost
throughout the long years of its history. Deduction of tax at source has
certain obvious merits. Besides facilitating “collection, it helps to auto-
matically bring into the tax net income from investments which might
otherwise escape altogether the notice of the revenue authorities. It is
glso convenient to a majority of tax-payers that the burden of tax is taken
off before income reaches their hands. Apart from safeguarding the
revenue, such a system also helps in reducing the costs of administration.
It is a mere administrative device and is not intended to -determine or
modify in any way the burden of tax on assessees,

5.24. Both the Income-tax Investigation Commission and the Taxation’
- Enquiry Commission had considered whether the field of applicability of
the principle of .deduction of tax af source could be extended to include
items not covered- under Section 18 of the Income-tax Act. The former
was of the opinion that in spite of the obvious merit of the scheme that
it reduced opportunities for evasion, there were limitations in its appli-
"cation in the circumstances prevailing in this country. It stated that
‘except where the person making the deductions could be safely relied
upon to-pay over the amount to the Government or where such person
could be singled out if there was default, the provision would be of little
value. It also pointed out that deduction of tax at source on a large scale
would greatly add to the number of n2fund claims and that the reputation
of the Department in that field of work was already not very high. Hence,
it was hesitant to recommend an extension of the principle of deduction
of tax at Source. For the same reasons, the Taxation Enquiry Commis-
gx;i)ir:_ also felt that it would notlbe advantageous to extend its applica-
Y' - 1
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5.25. We agree that though the principle of deduction. of tax at source
thas obvious merits in view of the security it provides to Revenue, there
are clear limitations to its use. But we consider that
: it could be gainfully extended to one specific instance

for the purposes of the Income-tax Act viz.,, to cover payments made to
<ontractors, a category of assessees who had not attained the same degree
of importance as they have now assumed in the context of the develop-
‘ment plans of the country, when the Income-tax Investigation Commis-
- sion and the Taxation Enquiry Commission were considering the question.

Contractors

. 5.26. We were impressed with the difficulties broughf fo our notice

by the Department in the matter of assessment and collection of tax from

the contractors. It was pointed out that the present system of requiring

contractors to produce tax verification certificates before the granting of

contracts had not proved sufficiently effective because firstly, the Central

and State Government agencies had not invariably been insisting on
submission of such certificates and secondly, they were not helpful to

the Department in assessing and realising tax from new assessees. Under

the present system, income-tax verification certificates are issued in

regard to the past liabilities and cannot cover liabilities which might arise

as a result of the execution of the contracts for obtaining which these .
certificates were to be submitted. The real difficulty had been with

regard to tracing out large number of recipients of substantial sums

because the paying agencies seldom maintained complete details regard-

ing the contractors. Particular reference was made in this context to the

difficulties experienced in tracing out the whereabouts of contractors
who had received large sums in connection with the work under the .
Bhilai Steel Project. It was pointed out to us that in the absence of any

statutory authority, the paying agencies could not have insisted on the

contractors furnishing details useful to the taxing authorities. In addi-

tion, it was suggested that any such insistence might have interfered with

the pace of execution of the particular project. '

- 5.27. We feel that at the existing tempo of governmental expenditure
under the development plans, care has to be taken to syphon back to
the State taxes which are legitimately due to.t. Hence, we recommend
that in instances where contracts are granted by the Central or State
Governments, local authorities or statutory Corporations, the paying
authorities should insist on tax clearance certificates for granting the
contracts and should, in addition, retain 2} per cent of the total value
of the contract from the final or earlier instalments of payment, till the
assessee produced a tax clearance certificate. - We suggest that the law
should be amended for giving effect to these recommendations as a statu-
tory provision would help in strengthening the ha}flds of the disbursing
authorities for insisting upon the deductions. We also recommerd that
for this purpose the term “contract”, should be -suitably defined in the
Income-tax Act, bearing in mind tke possibilities of the provisions of law
being circumvented through a splitting up of contracts into a large num-
ber of sub-contracts. In our view, there is' no scope for extending the
principle of deduction of tax at source either to cover further items under
the Income-tax Act or to cover items under the other direct tares Acts..

5.28. A further change we suggest is with regard to the requirement
on the employers to file every month statements in the prescribed form
of the deduction of tax from salaries paid to their employees. Under the
Rule 11A of the Income-tax Rules, the Commissioner of Income-tax has
the discretion to permit an employer to pay such tax in a lump-sum every
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month based on an average amount of tax deductible and furnish a state~
ment giving the prescribed particulars at the end of the year. It was
pointed out to us that there were instances where the Commissioners of
Income-tax may not be prepared to allow submission of statements
annually though they considered that the statements could be required
to be filed quarterly or half yearly instead of every month. To cover
such cases, we recommend that Rule 11A should be modified in such «
way that in deserving cases, while the payment of tax deducted should
be made every month, the employers may be allowed to submit even
quarterly or half yearly statements. | :

ADVANCE PAYMENT OF TAX

3.29. We now take up for consideration the various modifications sug-
gested with regard to the system of advance payment of taxes. The
scheme of payment of tax in advance wag introduced by Section 18A of
the Income-tax Act in 1944, as a temporary and anti-inflationary measure.
. However, it has grown into the tax system so well and become part of
it, that its temporary character has paled into insignificance.

5.30. The following table shows the demand and collection of advance
tax during the years 1954-55 to 1958-59:—

TaBLE 3—Progress of demand and collection under Section 18A of
’ Income-tax Act. .

1954-55 1955-56  1956-57  1957-58  1958-59

No. of cases . . . - . 526,130 I1,29,972 1,50,520 1,70,03¢c £,85,432
B

Dema.na 1aised . . . . 92:08 98-75 116-53 12600 131-75
(32-4) (32-2) (32°9) (33°5) (32+8)

Colleciions . . - . . 80-93 89-90 106-43 II5-54  I20°78
(50°7) (533) (53-9) (539 (547

{Figures of demand and collections are in crores of rupees. Figures

in brackets represant percentage formed of total demands and collec-
tions.] { |

The importance of advance collection of tax would be clear from the
above. The table shows that there was a continuous increase in the
amount of tax collected in advance and it formed mons than 54 per cent
of the total collections during 1958-59. The number of cases liable for
action also improved from 1,26,130 in 1954-55 to 1,85,432 in 1958-539.

5.31. Several witnesses suggested that the system of collzction of
advance tax under the Income-tax Act should be abandoned. It was
suggested that the scheme of advance tax was intro-
duced as a temporary measure during the war time
and hence it should now be removed from the statute
book. The desirability of continuing the system of advance payment of
‘taxes has to be judged on its merits without being prejudiced by t_he
historical basis of its origin. Under the Income-tax Act, tax is levied
on the income of the previous year. Thus, there is a time lag between
the accrual of income and the determination of the tax liability on such

Temporary nature of
the measure,
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income. In view of the accumulated arrear assessments, this time lag,
monz than anything else, has been responsible for the difficulties in collec-
‘tion of taxes. Under such circumstances, insistence on payment of tax
as and when the income accrues and subject to adjustment at the time
of final assessments is undoubtediy advantageous. It is helpful to the
assessees as well in that it facilitates payment of tax in suitable instal-
ments, spread over a year instead of their having to pay the amounts in
a lump-sum. The fact that since 1949, advance payment of tax is taken
directly to general revenues has also to be borne in mind in this context.
The abolition of the system of collection of tax in advance cannot be
effected without upsetting the financial equilibrium of the budget for
the year in which such a change is suggested. The system of collection
of taxes in advance is only an extension of the same principle as govern-
ing collection of tax through deductions at source. As long as the system
of deduction at source continues, there is nothing inconsistent or illogical
in collecting taxes in advance on items of income on which taxes are not
deducted at source. Therefore, in our opinion, collection of tax in advance
under the Income-tax Act should continue.

. 5.32. Another line of criticism levelled was with regard to the diffi-
culties faced by assessees in estimating their income with any high degree

of accuracy as it was being earned and before the
closing of the final accounts. It was suggested that
the margin of error now allowed at 20 per cent may
be enlarged. The present provisions, no doubt, do take into account the
different circumstances and provide reasonable protection to the interests
of an honest taxpayer. ~ Every assessee gets a minimum period of six
months from the beginning of his account year before he is required to
pay his first instalment of tax. He can also submit revised estimates as
the year progresses and pay taxes on the basis of such revised estimates.
However, we feel that to alleviaie the grievances on this score the range
of error now fixed at 20 per cent should be increased to 25 per cent. We,
therefore, recommend that an assessee should be liable for interest and
penalty only if his estimate turns out to be less than 75 per cent of the
tax eventually assessed, after making adjustments for items of income
on which tax is deductible at source and also for the variations in the
rates of tax made by the subsequent Finance Act.

Difficulty in estimat=
ing income

5.33. Under the Income-tax Act advance tax is to be paid on the basis

of the total income of the latest previous year in respect of which a

: person had been assessed. It also empowers an
Revision of demands  Income-tax Officer to revise the demand under Section
; 18A if an assessment for a subsequent year is com-

pleted. It was stated that this discretionary power was invariably being

utilised now only in instances where such a revision in demand was

beneficial to the Revenue and that where a subsequent assessment was

completed on an income lower than the figure at which demand under

Section 18A had been raised, the officers failed to revise the demand. We

do appreciate that a good deal of convenience can accrue to assessees if

their funds which are unnecessarily locked up in government account are

re’eased for their use. We find that the Taxation Enquiry Commission

had suggested that the revision of an original demand under Section

18A of the Income-tax Act should be made an obligatory one. We were

informed that executive instructions had been issued that the revision

should be effected irrespective of whether it was beneficial to Revenue

or not. However, we feel that the position should be made clear in the
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statute itself and, therefore, we recommend that the term appearing as
‘may’ in the third proviso to Section 184 (1) of the Income-tax Act should.
be changed to ‘shall’.: = - . ‘

5.34. It was suggested that as good deal of difficulty was being experi--
enced in the matter, income deemed to accrue or arise to non-residents
| under Section 42 of the Income-tax Act and assessed
Exempting Income tax- on a person deemed to be an agent under Section 43
able Under Section 42 of the Act should be excluded from the purview of

E ‘ Section 18A. The argument advanced in this respect

. was that very often a person having dealings with
a non-resident was not aware that he was likely to be deemed as an-
agent under Section 43 and assessed for the income deemed to accrue or
arise to the non-resident. The determination of the liabilities under
Sections 42 and 43 generally take much time and as the law required the
question of agency to be determined for each year it -was pointed out that
the difficulty was always present. However, we do not think that a change
along the lines suggested is called for. The liability arising under Section
42 of the Income-tax Act is on the non-resident. Merely for the fact that
resort to a procedural section like 43 of the Act is made for effecting
assessments and recovery of tax, it cannot be argued that the ligbility
otherwise arising to a non-resident should be reduced. As regards the-
charging of interest and levy of penalty for non-payment of correct
amount of tax on due dates, discretion is already vested in the autho-
rities. Hence no modification in the present position is suggested.

5.35. The distinction made between new and old assessees and requir-
ing the former to submit estimates and pay tax on their own responsi-
, bility was stated to be bad in principle. Where a-
‘Distinctjon'between ~ NE€W assessee fails to file his estimate of advance tax.
old assessees andnew  but makes voluntary return of income for a number of.
. assessees years and the Department fails to finalise assessments.
S for any of these years, the assessee is treated to be in.
default and charged interest and subjected to penalty for each of these
years..

5.36. We feel that the present distinction is unavoidable because in
the case of a person who has not been assessed before, the Department
will not be having any basis for ascertaining the amount of advance tax
payable by him. It has, therefore, to be necessarily left to the person’
concerned fo make his own estimate of the tax and pay it accordingly.
We agree that a prompt completion of the assessment in such cases ecouid.
reduce the period of default under Section 18A(8) of the Income-tax Act.
It is not fair, in our opinion, to treat an assessee o be in default for the
period of time between the submission of his return and the passing of
the assessment order because of the inactivity on the part of the Depart-
ment and then penalise him for the default. The hardship pointed .out
is not the result of any inherent defect in-the provision of the Act and
can be remedied quite independently.of Section 18A being essentially
an administrative problem. We find that discretionary powers have
already been granted to the Income-tax Officers to reduce or even waive
interest payab’e under Section 18A in certain circumstances. No modifi-
cation seems to be necessary, therefore, in the law. '
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« 5.37. Under the present provisions of Section 18A, the amount of
advance tax demanded in the case of persons already assessed is calcu-
o lated on the basis of the assessment completed for the
¢ Basis of calculation of latest year and at the rates of the current financial
1ax year. It was said that this procedure was unneces-
sary in that it necessitated fresh calculations of tax
for payment of advance tax at the current rates. A suggestion made to
us was that this requirement to calculate tax at the current rates should
be given up and the notice issued under this Section should be a mere
repetition of the notice of demand resulting from the latest completed
assessment. It was pointed out that such a procedure would make avail<
able quite an amount of time to the Department which could be utilised
for better purposes. We agree that a modification along the lines sug-
gested would constitute a definite improvement on the present procedure.
It would not in any way affect the liability of assessees, because the right
of assessees to submit estimates on their own would continue unaffected.
Except where a ‘current-rate’ was likely to be lower, the assessees stood
to lose nothing under the revised system. If suitable amendments were
made to enable assessees to estimate their income and calculate the tax
payable on such income at the current rate, this difficulty would resolve
itself. We, therefore, recommend that the present provisions should be
modified and for the purposes of Section 18A, the Income-tax Officer
should merely repeat the demand relating to the assessed income of the
latest year. The assessee’s right to make his own estimate and pay tax
on that basis should continue. While the notices in respect of existing
assessees. should refer to the total income and tax payable as at present,
in*respect of new assessess who make payments for the first time, it
should be necessary to enumerate the sources of income also.

J . i
5.38. Another suggestion made to us was that as the system of pay-
ment of tax in advance had been in existence for a sufficiently long time,
‘ the assessees could be expected to be aware of their
Voluntary Payment of Obligations and hence it might now be made the res-
advance tax ponsibility of all assessees, both old and new, to sub-
; "~ mit estimates of their income and pay tax on the due
dates on their own initiative and without any need for issue of mnotices
by the Department. We are unable to agree with this suggestion. We
are of opinion that the initiative for action under Section 18A with regard
to persons already assessed should continue to be with the Department
as otherwise it will be a very difficult problem, administratively, to secure
compliance. Hence, the present provisions need no change in this respect.

. 5.39. Another suggestion we have to make is with regard to the dafes
on which advance tax is to be paid. At present, the last instalment for
: the payment of the advance tax under Section 18A

Dates of payment of the Income-tax Act falls on 15th March of the
financial year. It was brought to our notice that, on

account of the delay which generally occurs, in receiving intimation from
the Treasuries regarding payments by the assessees, the Department got
little time fo see that the entire amount of advance tax payable by an
assessee during a financial year was duly paid within the year itself.
Difficulties were also said fo have been experienced by the Department
in accounting for the receipts of the advance tax before the close of the
financial year, and in the timely preparation of statistical statements.
In order to get over these difficulties, we recommend that the date for
the payment of the last instalment of advance tax should be advanced
by 15 days. Correspondingly, the dates for the payment of the other
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instalments should also be similarly advanced. Thus, the instalments
should be due on the 1st of June, 1st of September, 1st of December and
1st of March every year instead of the 15th of each of these months.
However, to obviate difficulty to assessees whose accounting years corres-
pond to the financial year or the ‘Baisakhi’ year, they may be allowed
to submit estimates by 31st March of the financial year and pay the last
instalment of advance tax by that date.

5.40. We have considered the usefulness of extending the system of
payment of tax in advance to the Wealth-tax and Expenditure-tax Acts.
In view of the fact that later on we are suggesting introduction of provi-
sional as well as self-assessments under these two Acts, we feel that it is
not necessary for the present to introduce a system of payment of taxes
in advance.

PROVISIONAL AND SELF ASSESSMENTS

5.41. The present system of provisional assessment under Séction 23B
of the Income-tax Act is complementary to that of advance payment of
taxes. It is advantageous in that it brings into the exchequer money far
in advance of the dates on which it would otherwise have come on the
basis of regular assessments which generally take some time to get com-
pleted. Statistics furnished to us showed that substantial amounts were
being collected under this system. The collection improved from Rs. 17°30
crores in 1953-54 to Rs. 25°22 crores in 1958-59. The number of assess-
ments also registered an increase from 7,877 in 1953-54 to 11,040 in 1958459.

5.42. As an improvement on the present system it was suggested that
a system of self-assessment under which assessees are required to pay
advance tax on their own along with their returhs might be introduced
in the statute. It was also suggested that till such time as was necessary
for the new system to be accepted and understood as a regular feature
of the tax system, provisional assessment might also be continued along
with the system of self-assessment. ‘ i

5.43. We do not favour the introduction of a system of self-assessment
either as an addition or as an alternative to the existing procedure of
provisional assessments under the Income-tax Act because we are scep-
tical about the advantages that can accrue to the Administration under
it. Moreover, the experience of countries like U.S.A. with this system
has not been a happy one as could be seen from the observation of a
leading authority on the system of taxation obtaining in that country
who said, “In a self-assessed tax, the major administrative problem is to
secure accurate reporting by the taxpayers. No subsequent audit or
enforcement means can take the place of a tax paying public filing correct
returns. The present system with regard to the Federal Income-tax can-
not be considered satisfactory; a sample study of the 1948 returns indi-
cated that on an average one-fourth of the returns were incorrect”.* We
do not think that it would be prudent to leave the entire initiative in this
matter to the assessees. Such a gesture might well add to the existing
difficulties of the Department. It would also be difficult for assessees to
effect exact computations of the taxes. With regard to Section 23B of the
Income-tax Act itself, we feel that it might not be worthwhile to effect
provisional assessment in every case. Hence we recommend that provi-
sional assessments need be made, generally, only in cases wheve the

»

*Tke Federal Taxing Process by Roy Blough.
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income returned is above Rs..20,000. We also recommend that such of
the income as is shown in Section D of Part I of the Income-tar Return
and claimed to be not taxable should not be included in the provisional
assessments. The assessing officer should also hold over the tax with
regard to the foreign income shown by the assessee in the Return to the
extent to which the double income-tax relief is claimed so that the collec-
tion is determined after deducting such amounts {0 be held in abeyance.

5.44. While we do not favour introduction of a system of self-assess-
ment under the Income-tax Act, we are of opinion that it should be
introduced under the Wealth-tax and Expenditure-tax Acts. The num-
ber of assessees liable under these Acts are comparatively smaller and
they being assessees in the higher income groups, could be expected to
be conversant with the requirements of the law and able to discharge
their obligations to the State, voluntarily. We recommend that the
Wealth-tax and Expenditure-tax Acts should be amended to provide both
for a system of provisional assessment on the lines of Section 23B of the
Income-tax Act, and a system of self-assessment under which assessees
would pay tax along with the returns as per their wealth or expenditure
declared in them, -

FACILITIES FOR PAYMENT OF TAXES

5.45. A grievance brought to our notice by many witnesses was that
the assessing officers did not grant sufficient time for payment of taxes
and often notices of demand mentioned only very short periods of time,
In our view, this should be avoided. We, therefore, recommend that in all
cases a month’s time from the date of the service of the notice should be
given for payment of taxes. But in a case where the assessing officer’
is satisfied that during the period the assessee is likely to alienate his
assets with a view to defrauding the Government, he may, with the
previous approval of the Commissioner of Income-tax, reduce such period
to what he considers to be proper.

5.46. There appearé to exist genuine difficulties experienced by
assessees in effecting payments of taxes due to lack of facilities for their
collection at the Income-tax offices. We recommend that arrangements
should be made in the tax offices for making payments and cash-counters
should be opened in all the important places for this purpose. We also
suggest-that the possibility of opening Government accounts or accounts
of the Reserve Bank with the Scheduled Banks into which the tax could
be paid should be explored. In our opinion, cheques drawn on all Sche-
duled Banks should be accepted towards payment of taxes. We also sug-
gest that the Reserve Bank or State Bank may be approached to open
branch offices in the premises of Income-tax offices. In our view, the
assessees in the small income group should be given the additional facility
of remitting the due amount of tax by money orders and for this a special
type of money order form as mow exists in certain States for .payments
of land revenue should be introduced.

' REBATES AND DISCOUNTS

5.47. Introduction of a system of rebates and discounts was suggested

. to us as a means for encouraging prompt payment of tax and thus check-
ing the growth of arrears of tax. It was argued that under such a system,
as the amount of tax payable by the assessees will be reduced, it would
provide an inducement to them to pay taxes promptly. At present, a
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system of rebates exists under the Gift-tax Act. Under Section 18 of the
Act, a rebate is granted in respect of advance payment of tax if the tax-
able gift amounted to not less than Rs. 10,000 and the payment of tax
is made within 15 days of making of the gift. The assessee is credited
in final assessment with an amount equal to the amount of tax paid by.
him plus 10 per cent thereon. We, however, feel that the extension of
this principle to the other direct taxes Acts, especially the Income-tax Aect
where a major portion of the total collections is being effected now through
Sections 18, 18A and 23B, will result in a substantial loss to the State.
We consider that it is the duty of every citizen to pay the taxes due to
the State by the due dates and it is not necessary to provide any incentive
in this regard. We feel that a system of rebate might amount to discri-
mination amongst the various assessees; for example, such a provision
under the Income-tax Act would mean a discrimination in favour of
assessees having income on which taxes are not deducted at source com-
pared to those who derive income from salaries or securities or dividends.:
There will also be the complications regarding the calculation of the
rebate. In any case, unless the rate of rebate itself is substantial it is
not likely to prove atiractive to assessees to effect prompt payment. - In
our view, the same objective is achieved by the non-charging of interest
in the cases of those who effect payments in time and charging interest
from those who delay payments. Apart from these considerations, we
are convinced that the problem of arrears essentially is constituted by
non-payment of tax by assessees who are habitual defaulters and who
cannot be influenced by any such inducement, We, therefore, do not
favour the introduction of a system of rebates and discounts under the
other direct taxes Acts. |

5.48. With regard to the system of rebates obtaining under the Gift-
tax Act itself, it was represented to us that certain difficulties were being
experienced in the actual working of the system of rebates. It was stated
that as the provision stands at present, the amount of advance Gift-tax:
required to be paid by an assessee would, in some cases, be more than the
amount of Gift-tax that would become payable ultimately on final assess-
ment. In our opinion, this- situation shquld he remedied. We suggest
that Section 18(3) of the Gift-tax Act should be sa-modified as to provide
that the amount of tax to be paid under sub-section (1) of Section 18
of the Gift-tax Act should be the tax that would have been payable under
the Schedule had all gifts made during the previous year, including the

gifts under consideration, been assessed to gift-tax at the rates given in
the Schedule. | - |

INTEREST AND PENALTY IN CASES OF DEFAULT

5.49. In case of default in the payment of tax, Section 46(1).of the
Income-tax Act, which has been in terms incorporated in the other direct
taxes Acts, permits the levy of penalties not exceeding the amount of
default. We are surprised to note that although arrears of taxes have
been mounting, the powers under these sections have not been used in
vast majority of cases. Statistics furnished to us showed that out of the
fotal arrears during an year, the amount in respect of which penalty
had been levied was negligible. Thus, while total arrears during
1958-59 stood at Rs. 271'60 crores, the amount in Tespect of which
penalty had been levied was only Rs. 1-81 crores. It was also noticed
that no action at all had been taken in respect of Rs. 43-33 crores of taxes
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which had become due for collection by the 31st March 1959. While we
can understand the disinclination on the part of the Department to levy
penalty in cases of chronic default as such a procedure would only help
in swelling further the amounts in arrears, we are unable to appreciate
large sums of taxes due to the Government being left unattended to.
We have, in the earlier paragraphs of this Chapter, already commented
that by such inaction on the part of the Department, the chances of
recovery recede and that in any case Government is being put to the
Joss of at least the amount of interest on the sums for the period for
which the delay in payment occurs. The same result obtains in instances
where the Department allows the assessees to pay the taxes in instal-
ments. While we agree that requests for instalments should be sympa-
thetically considered, we feel that proper arrangement should be made
to make good the loss to the Government on this account. With a view
to discouraging the assessees from making requests for instalments and
also providing against' the loss of interest which the Government would
be put to by granting instalments or through any inaction on the par*
of the Department, we feel that the taxing statutes should be amended
to provide for an automatic accrual of interest for the period of default.

5.50. We find that both in UXK. and in U.S.A. there are sfatutory
provisions for an automatic accrual of interest to cover defaults in tax
payments. In U.S.A., interest at six per cent accrues automatically from
the due dates to the dates of actual  payment. The addition of such
~interest is mandatory. In UK., the provisions apply only where the
default is in respect of taxes payable on Schedule D assessments relating
to income from a trade, profession or vocation and .also in respect of
surtaxes. In India, except under sub-sections (6), (7) and (8) of Section
18A of the Income-tax Act, 1922, the direct taxes Acts do not contain
any provision for the charging of interest on the amount of tax due when
the payment is delayed. We were informed that since 1952, under execu-
tive instructions, Income-tax Officers had been required, to secure agree-
ment from assessees to pay interest at three per cent on amounts allowed
to be paid after the due dates as a'condition for the granting of instal-
ments and that ordinarily such interest was calculated for the period
from the due dates to the dates of actual payments.

5.51. We are of the opinion that the present system of a mere insist-
ence on assessees agreeing to pay a penalty in the form 'of interest as a
prior condition for grant of instalments or postponement of recovery is
not satisfactory. Moreover, in the -absence of a statutory provision
governing the levy of interest, if an assessee, who initially agreed to pay
interest and was granfed instalments, defaulted subsequently, the Income-
tax Officers have no powers to proceed against them for the recovery of
interest agreed upon. : i

5.52. The Law Commission has recommended an amendment to Section
46 (1) of the Income-tax Act to allow for an automatic accrual of interest
at ten per cent on defaults beyond a period of three months from the due
date. It has, however, suggested it as an alternative to the levying of
penalty. We do not agree with this view. We are of the opinion that
provisions should exist sanctioning the charging of interest as well ag
the levying of penalty. Each is meant to serve a different purpose. We
regard the charging of interest as a preventive measure inasmuch as it
would discourage taxpayers from delaying payment of taxes on due dates,
while penalty constitutes a punitive measure. There is nothing illogical
or contradictory in having both the provisions side by side. At present,
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Section 18A of the Income-tax Act contains provisions for both the charg-
ing of interest and levying of penalty. As we do not favour the provision
of an automatic accrual of interest as an alternative to penalty, we feel
that the rate of interest should be only six per cent which is also the
figure mentioned under Section 18A of the Income-tax Act. We, there-
fore, recommend that without prejudice to the provisions of Section 46 (1)
of the Income-tax Act and the corresponding sections of the other direct
taxes Acts, the Acts should be amended to allow for automatic accrual
of interest at six per cent when taxes are not paid on the due dates. The
statutes should be so amended to make clear that the interest would
accrue without their being any requirement for issue of an order by the
assessing officers. We would, however, add that normally in a case where
time is granted to an assessee for paying the taxes in instalments, such
interest would accrue but where the assessez fails to pay the instalments
on due dates or otherwise defaults, penalty under Section 46(1) of the
Income-tax Act and the corresponding sections of the other direct taxes
Acts may also be levied in appropriate cases at the discretion of the
assessing” authorities. | ’

LIEN IN FAVOUR OF REVENUE

5.53. As a means of safeguarding the interests of revenue against
losses resulting from alienation of income and assets before assessments
are made or taxes collected, a suggestion was made that we might consider
whether, statutorily, a provision stould be made to grant Revenue an
overriding claim on the income and assets of an assessee over all the
unsecured creditors and that such priority should accure from the first
day of the assessment year or from the last day of the relevant previous
year, before assessments are framed and notices of demand served on the
assessees. <

5.54. Our attention was drawn to Section 30 of the Gift-tax Act and
Section 74 of the Estate Duty Act, which grant priority to Revenue for
recovery of gift-tax and estate duty even over secured creditors by
making the taxes a first ckarge on any immovable property gifted or
passed on death. Bonafide transfers of properties for valuable considera-
tions are made an exception under both the Acts. We are of the opinion
that these provisions are not capable of a general extension to apply to
Income-tax as well. The circumstances governing levy of income-tax
differ widely from those governing levy of gift-tax or estate duty. The
inconvenience to the large number of assessees which is likely to be
caused by an extension of this principle to the Income-fax Act is far too
great and this deters us from recommending an extension of the principle
to it.

5.55. Under the present law, the State enjoys a priority over an
assessee’s unsecured creditors for realisation of its dues from out of the
property of the assessee. Even though the period for which such rights
accrue to the State differs according to the circumstances, the risht
itself becomes effective only after the amounts are determined to be due
from assessees. We do not think that the Government’skould be granted
an unrestricted lien over the assets of assessees. Such a procedure will
amount to interference with the normal working of the Commercial
activity. We do not think that such a drastic measure which will interfere
with the normal conduct of commercial fransactions should be brought
into existence merely for facilitating collection of taxes. Tkere is no
reason why the rights of unsecured creditors should be jeopardised and
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made subject to claims arising from assessments which may be com-
pleted at any time. A lien can be justified only with regard to a known
and determined liability. We do not, therefore, favour the granting of
an unrestricted lien without any time limit in favour of Revenue over
the assets of an assessee.

9.56. While we do not favour any modification of the present system
of assessment with reference to the income, wealth, gift etc. of a previous
year, we do feel that a case exists for providing the Department with
.sufficient powers to deal with situations where it comes to know that
assets or income are beéing alienated by an assessee thereby jeopardising
collection of taxes unlesg timely action is taken. The principle of making
an assessment on the income of the assessment year itself is already
available under Section 24A of the Income-tax Act. With a view to safe-
guarding the interest of the State, we recommend that when the Comis-
sioner of Income-tax is satisfied at any time that an assessee is trying to
alienate his assets to defraud the State of its revenue, he may direct the
Income-tax Officer to immediately assess the total income of the assessee
from the expiry of the last previous year to any such date as well as for
the years not assessed, on the lines of Section 24A(1) of the Income-tar
Act. The procedure of assessment and the period of notice will be tke
same as given under Section 24A(2) of the Act. If the Commissioner has -
reason to believe that the assessee would, during the period of notice,
transfer his assets, he should inform the registration authorities and
take such legal steps as may be necessary to prevent the transfer.,

RECOVERY FROM COMPANIES AND SHAREHOLDERS

5.57. Next, we turn our attention to the problems involved in effect-
ing recoveries from companies in liquidation. . The general powers of
. Compan‘es i recovery under the Income-tax Act are limited to a

Bquidation great extent where the recoveries relate to amounts

due from a company in liquidation., This situation

arises as a result of two factors viz., (i) the distinct status of a legal person

enjoyed by a company on its registration under the Indian Companies

Act and its existence in law as an entity separate from the shareholders

constituting it, and (ii) the provisions in the Companies Act which govern
the distribution of the assets of a company on liquidation,

5.58. Under Section 530(1)(a) of the Indian Companies Act only
revenue, taxes, cesses and rates due from the company to the Central or a
State Government or to a local authority at the relevant date defined in
clause (¢) of sub-Section (8)*, and having become due and payable within
the twelve months next before that date, have priority over all other debts
in the case of winding up of a company. This provision along with the
decision given by the Federal Court in the case of Shiromani Sugar Mills
Ltd.**, where it was held that if the demand for a period of twelve months
preceding the date of liquidation was made subsequent to such date, the

* ¢ (0) the expression * in the relevant date’ means—  _

(1) in the case of a company ordered to be wound up compulsorily, the date of the appoint=
ment (or first appointment) of a2 provisional liquidator, or if no such appointment wag
made, the date of the winding up order, unless in either case the company had com-
menced to be wound up voluntarily before that date ; and

(i) in any case where sub-clause (i) does not apply, the date of the passing of the re-
solution for the voluntary winding up of the company.”

** 14 LT.R. (1046) page 248
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' State .cannot have any preferential claim over the assets of the company
- as on the date of the winding up no taxes had become due to the State,
‘restrict unduly the rights of Revenue to collect taxes due from companies

in liquidation.

. 559. The Income-tax Investigation Commission had suggested the
Tndian Companies Act should be amended to allow preferential payment
of taxes relating to one year’s assessment if assessed

Priority of claims - for a period prior to the winding up, notwithstanding
that the assessment was not made until after the

" winding up. This had-been endorsed by the Taxation Enquiry Commis~

gion. _ .

5.60. A certain amount of delay is inherent in the nature of Income-tax
proceedings. It is not possible to anticipate a company going into liquida-
tion and complete assessments expeditiously in the case and raise the

" demand before the date of winding up or liguidation of the company. In
any case, even with the utmost expedition, the assessment on the profits
“made during the period immediately before the winding up cannot possibly
be made until the succeeding financial year. In such circumstances, we
consider that the suggestion made by the Income-tax Investigation Com-
' mission appears to be the minimum necessary to meet the requirements
-of the case and, therefore; we recommend that Section 530 of the Com-
panies Act should be modified to the extent of allowing preferential pay-
ment of one year’s assessment if assessed for a period prior to the wind-
ing up notwithstanding that the assessment was made subsequent to the
winding up. I |

" A practical difficulty in giving effect to a provision granting priority
of claim without any time limit was pointed out to be that it would
jeopardise the interests of a large number of creditors. It was stated that
the creditors would have lent monies according to the circumstances
prevailing at the time the loans were advanced and if unforeseen demands
from the Department were to come subsequently without any time-limit
and rank as preferential claims, they stood to lose heavily. Tt was stressed
-that such a proceduré would make it extremely difficult for companies
to raise sufficient finance. ' .

5.61. We agree that a provision granting preferential claims to the tax
‘demands without time limit might deter the inflow of working capital
from unsecured creditors and is, therefore, an impediment to the growth
of corporate enterprise. However, the fact that the absence of such a
priority in favour of Revenue is being taken advantage of by some com-
panies to avoid payment of tax cannot be denied. Statistics show that
taxes due from companies in liquidation has continuously been on the
increase. While they stood at Rs. 2-64 crores in 1953-54, by 1958-59, they
had inereased to Rs. 718 crores—an increase of nearly 300 per cent within
a period of six years. A major portion of these arrears are known o be
taxes due from private limited companies. It was brought to our notice
that there had been instances where private limited companies, which had
made good profits were voluntarily wound up before the Income-tax
authorities were in a position to make assessments. Therefore, we feel
that 2 method which would protect the interest of revenue and, at the
same time, not act as an obstacle to the growth of genuine corporate
crganisations has to be evolved. Taking these circumstances into consie
deration, we feel that a different treatment for companies in which the
public are not substantially interested would be justified. We, therefore,
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recommend that the statute should be amended to secure that the priority
for the recovery of tax in the case of companies in which the public are
not substantially interested within the meaning of Section 23A of the
Income-tax Act obtains without any time-limit.

5.62. The need for timely intimation regarding the commencement and
completion of -liquidation proceedings in the case of a company is great.
. Generally, the Income-tax authorities are hardly
Intimation regarding  aware of the winding up proceedings and by the time
liquidation they gain the information and complete the assess-
ment, the assets of the company might hatve been distributed with the
recult that taxes become irrecoverable. It was pointed out that in certain
instances the assets of a company have been hastily distributed and the
name of the company got struck off from the register by the Registrar of
Companies. To get such a company restored to the register requires
costly and prolonged litigation. Under such circumstances, placing
specific obligations on the liquidator to intimate the fact of his appoint-
ment and also insist on his securing a tax clearance certificate before the
assets of a company are distributed or compel him to set apart assets of
ike value equal to the tax that may be due or may become due, as may
be intimated by the Income-tax Officer, appear to be necessary. The
"Income-tax Investigation Commission had recommended that a~ legal
obligation should be placzd on the liquidator to give notice to the Income-
tax authorities within a specified period after his appointment and, on
hearing from the Income-tax authorities to set aside sufficient assets
towards the tax due. Provisions along these lines were attempted to be
introduced by Clause 25B of the Income-tax {(Amendment) Bill, 1951,

5.63. We find that in U.S.A,, information of a contemplateq dissolution
or liquidation is to be intimated to the Commissioner. Every Corporation
is required to render within 30 days after it adopts a resclution or a plan
for ifs dissolution or for the liguidation of the whole or any part of its
capital stock, to the Commissioner a correct return, verified undér oath
setting forth the terms of the resolution or plan and other information
which may be required by the Commissipner under prescribed regula-
tions*. v

5.64. We recommend that similar provisions should be introduced in
the Indian Companies Act. If mecessary, the taxing statutes should also
be suitably amended. We would also point out that once such intimation
is' received prompt completion of assessments is very important. The
beneficial effects of the suggested changes will be vitiated and would
‘result in unnecessarily prolonging liquidation proceedings if there is any
delay in the completion of assessments and presentation of claims by the
Income-tax authorities after they receive intimation of liquidation
proceedings.

5.65. The Taxation Enquiry Commission had recommended that statu-
torily it should be provided that the Registrar of Companies should not

* Section 148 of the Internal Revenue Code, 1952.

«(d) CONTEMPLATED DISSOLUTION OR LIQUIDATION.—-Every corpo-
ration shall, within thirty days after the adoption by the corporation of a resolution
or plan for the dissolution of the corporation or for the liquidation of the whole or any
part of its capital stock, rencer a correct return to the Commissioner, verified under -
oath, seiting forth the terms of suchresolution or plan_and such other information
as the fommissioncr shall, with the approval of the Secretary, by regulations

. prescribe,” ‘
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strike off a company from the register of companies without a tax clear-
ance certificate from the Income-tax Officer., We endorse this recom-
mendation. It should be ensured that the Income-tax Officers grant the
certificates after completing all pending assessment proceedings in taking
necessary recovery action within a period of six months of the receipt of
a notice from the Registrar. :

5.66. Whether Revenue should have a right to recover taxes from
sharenniders of a private limited company by holding them liable, jointly
and severally, for the taxes due from the company

Liability of share- was another question considered by us. An attempt
ho.ders had been made in 1949 to amend Section 44 of the

Incume-tax Act by the Income-tax (Amendment) Bill, 1949 to fix personal
liabilily on the shareholders.

5.67. The Taxation Enquiry Commission had felt that, subject to ade-~
quate safeguards it would be proper to accord a different treatment to
private limited companies in this regard. It suggested that the tax due
from a company, in which the public were not substantially interested
within the meaning of Section 23A of the Income-tax Act, should be
recovered from its shareholders but only in instances where the company
had gone into liquidation. Even in such circumstances, it suggested that
recovery should be effected from the shareholders only if the Commis-
sioner of Income-tax was personally satisfied that the liquidation had been °
undertaken with a view to avoiding payment of tax.

5.68. The procedure of fixing liability on shareholders was opposed on
the Iollowing grounds: : .

(i) it militates against the principle of limited liability;

(ii) it is difficult to justify a procedure of collection for private limit-
. ed companies distinet from that for public limited companies;

and

(iti) such powers may be made use of by the Depariment for effect-
ing recoveries even in cases where due to no fault of the
- company or its management the company’s resources prove

to be insufficient to meet its liabilities.

5.69. While we do not deny the force of these arguments, we are satis-
fied that the sanctity of limited liability is being increasingly made use
of for the purpose of avoiding payment of the legitimate dues to the State
by private limited companies. Hence, there.does appear to be a case for
metting out a different treatment to them after providing sufficient safe-
guards against the indiscriminate and injudicious application of the provi-
sion. We therefore, recommend that in the case of companies in which
the public are not substantially interested within the meaning of Sec-
tion 23A of the Income-tax, the liability for the direct taxes should first
fall on the assets of company, then on the directors of the company and
lastly on the shareholders in proportion to their holdings. In cases where
the registered owners of the shares are different from the be_nefic1_al
owners, the proportion of the liability to tax should be determined in
accordance with the number of shares held by a person beneficially with-
out confining it to shares actually registered in his name.
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5.70. It was brought to our notice that considerable difficulty was being
experienced in selling-shares of private limited companies while effecting
) recoveries from defaulting directors or shareholders.

Sale of shares It was stated that though such shares were intrinsical-

* artached ly valuable, none came forward to purchase them
; ‘ ' as the intending purchasers were not sure that they
would be registered as shareholders. In order to obuviate this difficulty,
we recommend that it should be statutorily provided that if the existing
shareholders or directors do not come forward to purchase these shares
on the basis of the fair value determined according to the provisions of
the Wealth-tax ‘Act, the Department shall have the right to sell the shares
by auction and the.purchasers shall be registered as shareholders of the
company, notwithstanding any provision to the contrary contained in the
Memorandum and Articles of Association of the compeny. .

RECOVERY FRQM FIRMS AND PARTNERS

5.71. Reccvery- of tax from the partners of firms registered under the
Income-tax Act seems to constitute certain difficulties.- At present, a firm
registered. under Section 26A of the Income-tax- Act or deemed to be
registered -under the provisions of Section 23(5)(b) of :the Act is not
liable to pay any tax. However, if the income of such a firm exceeds
Rs. 40,000, it is subjected to a special levy of Income-tax in addition to
the tax payable by the partners of the firm in whose hands income falling
to their share are taxéd along with their other items of income, if any.

:For the amount of special tax paid by the firm, the partners are granted
abatement in their assessments, at their personal rates of taxation, on that
part of the tax falling to them according to the profit sharing proportion.
In the case of an unregistered firm, the firm itself is treated as a taxable
entity and.taxed on its total income. In effect, this means that the part-
ners of an unregistered firm are jointly and severally liable for the tax
levied on its total income. As against this, such a liability on a registered
firm exists only with regard to the special tax levied on it when its income
exceeds Rs. 40,000. In addition to this, there are certain specific instances
énumerated under the Income-tax Act where the registered firm is held
respongsible for the taxes due from partners. Thus, the firm i$ responsible
for the tax due from partners who are non-residents or residents in Pakis-
tan. Even in such instances, the liability on the firm is restricted to the
taxes due on the profits falling to the shares of the partners and the firm

~is not responsible for tax in respect of other items of income of the part-
ners. - - L [ B

5.72. In our view, the difficulty arises from the distinction which exists
between unregistered and registered firms in the matter of recovery in
that while all the properties of the unregistered firm could be proceeded
against and the partners are jointly and severally liable for the tax levied
on the profits of the firm, in the case of a registered firm, for the tax levied
on the profits of the firm assessed in the hands of partners, liability on the
properties of the firm is limited to the extent of the interests of a default-
ing partner in the property of ‘the firm. In our opinion, this difference
is clearly unwarranted and suitable modification in the statute should,

- therefore,.-be made to make the position clear that in the matter of recovery
of taxes due on the profits from the registered firm, the position should
not b different from what obtains in the case of unregistered firms. Such
a change. in the provisions would. entail no.additional hardship at all as
regards the burden of tax, because the provision relating to the assess-
ment of profits in the hands of individual partners would remain un-
affected by it.. It must be remembered in this context that the concept of

410 CBR. -
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. a ‘registered firm’ is a creation of the Intome-tax Act and that registras
" tion under the Act is a concession granted inasmuch as the-total income
instead of being considered as that,of a single unit gets taxed in the hands
of ‘the different partners at their personal rates of taxation. We-there-
fore, recommend that suitable amendments in the Income-taxr Act should
be made to secure that all the ussets of the firm are ligble to be proceeded
‘against for realising taxr due from the defaulting pariner of a registered
. firm in so far as the demand relutes to his share of income from the firm.
The other partners. who meet such liability on behalf of the defaulting
partner should have a right of reimbursement from him for payments
made on his behalf from the assets of the firm belonging to them. How-
ever, full efforts should first be made to recover the dues from the default-
‘ing partner himself and only after such efforts have proved fruitless
should resort to recovery from the assets of the firm, be made. "As for the’
tax due on the other items of the defaulting partner, only his interest in
the property of the firm should be liable for attachment. If there are
arrears due from both the registered firm as well as a partner and the
assefs of the firm are attached, the amount realised should be utilised first
for meeting the tax due from the firm. This would be in accordance with
the provisions of Section 49'of the Partnership Act. - : ,

Y

RECOVERY FROM TRANSFERRED ASSETS

" 5.73. Our attention was drawn to the difficulties in respect of recovery
in instances where the income arising to a person from an asset transfer--
red was included in the total income of the transferor for assessment pur-
poses. Such a situation could arise from two distinet sets of circumstan-
ces, viz., ds a result of the deeming provisions of the Income-tax Act like
Sections 16(1)(c¢) and 16(3), and also as the result of a finding by the
assessing authorities that the person who is shown as the legal owner is
only a benamidar and that the real owner is some other person. When
assessments are compléted under such circurmnstances, the question arises
whether the taxes due as a result of assessmients could be recovered by
proceedings against the particular asset standing in the name of the frans-
feree. Hence the question arises whether any specific provision should
be introduced in the Act to cover such cases. '

. 5.74. The adoption of such a procedure was opposed on many grounds.
Firstly, it was felt that-there was no logic for treating the income of one
as the income of another and where the transfer was not real or was only
a camouflage, the law granted sufficient powers to the ‘authorities to pur-
sue the transferee as a benamidar of the real owner. Secondly, it was
pointed out that income-tax was a personal liability and was not a liability
on the property assessed and hence the demand should be enforced
against ‘the person assessed. Thirdly, there was a view that it would
create complications of a legal nature with regard to the determination.
of the real ownership of the properties. Fourthly, it was suggested that
-it would entail hardship in.a case where the Department might have
wrong\ly treated the property of one person as belonging to another.

5.75. The Income-tax Investigation Commission had pointed out that
if the transfer was to be ignored for the assessmént of the income, it
would be logical to also. do so for the purpose of the recovery of taxes so-
assessed. However, it stated that such  a procedure might indirectly
affect the title or interest of the transferee and may, in-the event of sub-
sequent disputes between the transferor and the transferee, place in'the
‘hands of the former the powér to put the latter to harm or  trouble.



195

Hence, it was not prepared to recommend that when the income from
transferred property’ was. assessed as the income of the transferor the
tax thus assessed should be recoverable from the property so transferred.
To obviate any such difficulty in the matter of collections resulting from
the application of sub-sections (1) (¢) and (3) of Section 16 of the Income-
tax Act, it thought that it might be legitimate to provide that if the tax

Tin respect of the income of wife or minor child could not be recovered,
the income might be indepéndently taxed as that of the transferees and
‘that the tax so fixed might be recovered from their property including
the transferréd property. o B

5.76.  As regards the demand arising from assessments made according
to the deeming provisions ef the Income-tax Act, the Taxation Enquiry
Commission recommended that law should be suitably amended to pro-
-vide for the assessments made on the person concerned being split up in
proportion to the income personally belonging to him and that attribu-
table to the assets held by the wife and the children and a demand should
be raised separately on each one of them. However, where the income
from property held by a benamidar is included in the assesement of ‘the
real owner, it felt that it would be justifiable to proceed against such
- property for recovery of taxes due from the real owner.

5.77. We have examined the question carefully and also considered the
specific powers sought to be given to the taxing authorities in this regaird
under Clause 45A of the Income-tax (Amendment) Bill, 1951 as also the
provisions of Section 33 of the Wealth-tax Act which cover the conting-
ency of default by the person in whose hands wealth is deemed to be
taxable by providing recovery of the portion of tax attributable to the
transferred assets from the transferee. We feel that there is a need for
a specific provision enabling the Income-tax authorities to proceed with
recovery of taxes arising from assessments on the income arising from
assets either under the deeming provisions of the Act or as a result of a
finding by them that the legal owner of the asset is only a benamidar of
another person. The purpose of the assessment is completely vitiated if
the tax due as a result.of such assessment cannot be recovered and we
‘feel that the transferred asset should not gain any immunity from the
recovery proceedings under the Income-tax Act. We, therefore, recom-
mend that where it was nat possible to recover taxes from the assessee
in respect.of the incomes aggregated under Sections 16{1)(c) and 16(3) of
the Income-tax .Act, the Department should have the right to proceed
against. the. legal owner of the assets in respect of the share of taxr pay-
‘able on account’ of the inclusion of the proportionate income from such .
.assets. However, in a case where the assessment has resulted from «
finding -of fact that the transfer was @ mere benami transaction effected
with an intent to évade tax, no such restrictions are necessary. In such
cases, after the assessment has become final i.e. after the ownership of
the property has.been finally decided in the assesement proceedings, the
assessing. officers should proceed' against the property held benami for
realising taxes due from the real owner. The right of the aggrieved party-
to proceed in a Civil Court by filing /a suit under the Code of Civil Pro-
cedure shall not, in any way, be adversely affected by this procedure,

and the-findings of, the Court. shall -be Jbinding on the Department as well.

SECTION 46(5A) OF THE INCOME TAX ACT

. -5.78. Tt was brought to our notice that Section 46(5A) of the Income-"
tax Act, as it was worded, failed in certain respects to achieve the object
for which it, was introduced and should, therefore, be suitably modified.
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a ‘registered firm’ is a creation of the Income-tax Act and that registra-
" tion under the Act-is a concession granted inasmuch as the-total income
instead of being considered as that, of a single unit gets taxed in the hands
of ‘the different partners at their personal rates of taxation. We-there-
fore, recommend that suitable amendments in the Income-taxr Act should
be made to secure that all the ussets of the firm are liable to be proceeded
‘against for reclising tax due from the defaulting partner of a registered
firm in so far as the demand relates to his share of income from the firm.
The other partners who meet such liability on behalf of the defaulting
partner should have a right of reimbursement from him for payments
made on his behalf from the assets of the firm belonging to them. How-
ever, full efforts should first be made to recover the dues from the default-
‘ing partner himself and only after- such efforts have proved fruitless
should resort to recovery from the assets of the firm, be made. "As for the’
tax due on the other items of the defaulting partner, only his interest in
the property of the firm should be liable for attachmgnt. If there are
arrears due from both the registered firm as well as a partner and the
assets of the firm are attached, the amoun{ realised should be utilised first
for meeting the tax due from the firm. This would be in accordance with
the provisions of Section 49'of the Partnership Act. :

I

REC.OVERY FROM TRANSFERRED ASSETS

" 5.73. Our attention was drawn to the difficulties in respect of recovery
in instances where the income arising to a person from an asset iransfer-
red was included in the total income of the transferor for assessment pur-
poses. Such a situation could arise from two distinct sets of circumstan-
ces, viz., as a result of the deeming provisions of the Income-tax Act like
Sections 16(1) (c) and 16(3), and also as the result of a finding by the
assessing authorities that the person who is shewn as the legal owner is
only a benamidar and that the real owner is some other person. When
assessments are compléted under such circurnstances, the question arises
whether the taxes due as a result. of assessmients could be recovered by
proceedings against the particular asset standing in the name of the trans-
feree. Hence the question arises whether any specific provision should
be introduced in the Act to cover such cases. -

_ 5.74. The adoption of such a procedure was opposed on many grounds.
Firstly, it was felt that-there was no logic for treating the income of one
as the income of another and where the transfer was not real or was only
a camouflage, the law granted sufficient powers to the ‘authorities to pur-
sue the transferee as a benamidar of the real owner. Secondly, it was
pointed out that income-tax was a personal liability and was not a liability
on the property assessed and hence the demand should be enforced
against -the person assessed. Thirdly, there was a view that it would
create complications of a legal nature with regard to the:determination
of the real ownership of the properties. Fourthly, it was suggested that
-it would entail hardship in.a case where the Department might have
wrong&y treated the property of one person as belonging to another. .

... 5.75. The Income-tax Investigation Commission had pointed out that
if the transfer was to be ignored for the assessment. of the income, it
would be logical to also. do so for the purpose of the recovery of taxes so.
assessed. However, it stated that such a procedure might indirectly
affect the title or interest of the transferee and may, in the event of sub-
sequent ‘disputes between the transferor and the transferee, place in the
hands of the former the powér to put the latter to harm or- trouble.
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Hence, it was not prepared to recommend that when the income from
‘transferred property’ was- assessed as the income of the transferor the
tax thus assessed should be recoverable from the property so transferred.
To obviate any such difficulty in the matter of collections resulting from
the application of sub-sections (1) (¢) and (3) of Section 16 of the Income-
tax Act, it thought that it might be legitimate fo provide that if the tax
Tin respect of the income of wife or minor child could not be recovered,
the income might be indepéndently taxed as that of the transferees and
that the tax so fixed might be recovered from their property including -

the transferréd property. o S

' 5.76. As regards the demand arising from assessments made according
to the deeming provisions of the Income-tax Act, the Taxation Enquiry
Commission recommended that law should be suitably amended to pro-
-vide for the assessments made on the person concerned being split up in

" proportion to the income personally belonging to him and that atiribu-
table to the assets held by the wife and the children and a demand should
be raised separately on each one of them. However, where the income
from property held by a benamidar is included in the assesement of ‘the
real owner, it felt that it would be justifiable to proceed against such
property for recovery of taxes due from the real owner.

5.77. We have examined the question carefully and also considered the

- specific powers sought to be given to the taxing authorities in this regard
under Clause 45A of the Income-tax (Amendment) Bill, 1951 as also the

provisions of Section 33 of the Wealth-tax Act which cover the conting-
ency of default by the person in whose hands wealth is deemed to be

taxable by providing recovery of thé. portion of tax attributable to the

transferred assets from the transferee. We feel that there is a need for

a specific provision enabling the Income-tax authorities to proceed with

recovery of taxes arising from assessments on the income arising from

assets either under the deeming provisions of the Act or as a result.of a

finding by them that the legal owner of the asset is only a benamidar of

@another person. The purpose of the assessment is completely vitiated if

the tax due as a result.of such assessment cannot be recovered and we

"feel that the transferred asset should not gain any immunity from the
recovery proceedings under the Income-tax Act. We, therefore, recom-

‘mend that where it was nat possible to recover taxes from the assessee

in respect.of the incomes aggregated under Sections 16(1){c) and 16(3) of

the Income-tax .Act, the Department should have the right to proceed

against. the legal owner of the assets in respect of the share of taxr pay-

"able on account’ of the inclusion of the proportionate income from ‘such .
.assets, However, in a case where the assessment has resulted from a

finding -of fact that the transfer was q mere benami transaction effected

with an intent to evade tax, no such restrictions are necessary. In such

cases, after the assessment has become final i.e. after the ownership of

the property has been finally decided in the assesement proceedings, the

assessing officers should vroceed against the property held benami for

realising taxes due from the real owner. The right of the aggrieved party.

to proceed in a. Civil Court by filing /a suit under the Code of Civil Pro-

cedure shall not, in any way, be adversely affected by this procedure,

and the-findings of, the Court. shall be binding.on, the Department as well.

SECTION 46(5A) OF THE INCOME TAX ACT

.-5.78. It,was.brought'to our notice that Section 46(5A) of the Income-
tax Act, as it was worded, failed in certain. respects to achieve the object
for which it, was introduced and should, therefore, be suitably modified.
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“The Section was introduced in 1948, as a result of the recommendations
of the Income-tax Investigation Commission. It authorises an Incorme~
tax Officer to issue notice to a person who owes any sums of money or
is likely to owe any money fo an assessee requiring that person to make-
over the amounts towards the tax due from the assessee. -If the garnishee-
ignores the notice and discharges any liability to the assessee he is. held
personally responsible to the extent of the. liability discharged or the
amount of tax due, whichever is less. . ‘ ‘ '

5.79. Under the present provisions, it is not possible to issue a gar-
nishee order in respect of, amounts of the assessee held in a joint aceount..
We agree that it should be possible to attach the share of an assessee in
such accounts also. We, therefore, recommend that-a provision should
be made for enabling the Department to attach such joint accounts. How-
ever, it should be ensured that cases where joint. accounts are held by
persons in a fiduciary capacity, for instance, as trustees.or where the ac-
count is really that of the other joint holder (or holders), such accounts:
are not attached. Provision should be made for enabling the Income-tax
Officers to freeze such joint accounts. on issuing a meodified form of the-
present garnishee order. Simultaneously, notices should be given to the-
assessee as well as to the other joint holder (or holders) to show cause
within two weeks as to why the joint accounts should not be attached
and -after hearing the parties, the Income-tax Officer should determine-
whether the whole of the account or part of it belongs to the defaulting
assessee and if he decides that it does, he must pass an order determin-
ing the share of the assessee in the account and alsd’issue a garnishee-
order in suitabie terms to the party in whose books the account stands
and a copy 'of the order should be sent to the parties concerned. An

" appeal should be - provided against such an order.. It should also be en-
sured administratively that the Appellate Assistant Commissioner hears
such orders within a month of their institution. :

5.80. Another difficulty was that.if the garnishee was to deny his liabi-
lity to pay any sums to an assessee, the Income-tax Officer had no power-
under the Act to go into the question and decide whether the statement
of the third party was true or not. The method of recovery under this.
section thus became effective only with the willing co-operation” of a
garnishee. It was suggested to us that the Income-tax Officers should
be cloathed with powers.to enquire into and decide questions of title or
of the truth or otherwise of the objections raised. We do not think that
this is necessary. It is'not as if the Department has no right for investi-
gating the truth of the statement made by a garnishee under the present:

“provisions. . The only difficulty is that it has to apply to the Court for
an adjudication on the liability of the garnishee. However, we feel that
1he present law should be modified to provide that even where e garni-
shee, on whom the notice is served, disputes or denies the liability the
account in question is frozen. In such circumstances, the Income-taz
Officer should make inquiries and ascertain whether therz is a prime:
Jacie case for proceeding against the garnishee and in case he is satisfied
on that point, he should be empowered to file a suit in the Civil Court te
establish the liability of the garnishee. =~ '~ 7+~ ’

5.81. Another difficulty pointed out was that in a case of default by
a garnishee, the section sanctions recovery only through issue of a certi-
ficate to a collector.” We are suggesting later, in this Chapter, changes
‘with regard to collection of taxes through issue of recovery certificates
and we feel that no modification is necessary in this regard. I
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PUBLICISING NAMES OF DEFAULTERS

5.82. It was suggested that it would.be conducive to- expeditious col-
lections of tax if Government were to give periodically wide publicity
1o the names of defaulting taxpayers. We have considered this aspect
of the matter in detail and are of opinion that such a procedure is not
desirable under the existing circumstances and might not help in achiev-
ing the objective. -Apart from the fact that such publicity can be given
only after a finality regarding the demands raised had been reached, i.e.
only after the appeals, revisions and other proceedings are completed, it
might also jeopardise chances of collection "altogether by affecting ad-
versely the credit and prestige of the assessee. We, therefore, do not
favour the suggestion to publicise names ofwtam defaulters. )

i

FUNCTIONAL DIVISION BETWEEN ASSESSMENT AND COLLEC-
- TION | ' . S
5.83. We now take up for consideration the usefulness of effecting a

Dbifurcation of the ‘functions of assessment and collection performed at

present compositorily by Income-tax Officers, as a means for securing more

expeditious collection of taxes and avoidance of accumulation of arrears

in the future. There are two ways in. which such a division may be-.
brought about viz. by providing that the assessment and collection phases

of work are handled by different agencies altogether or by a reorganisa-

tion of the office through a mere functional redistribution of work

amongst the existing personnel. ‘ . , ’

r

. 5.84. The outstanding example of the former type of division of work

is seen in the United Kingdom where different ‘agencies are employed
in the process of obtaining from assessees the amount of tax due. The
assessing section merely engages itself in computing the liability of the
various taxpayers. After the liability is determined, information is pass-
€d on by it-to the collectors.- The collectors who have no voice in the
determination of the tax liability are solely responsible for collecting the
amounts and accounting for them to the Accountant General. ' The as-
sessing and collecting agencies are even geographically separate from
«ach other and the personnel is not interchangeable.

5.85. It was pointed out to us that the merits of -a.functional division
of work into assessment and collection are many. It was suggested that
such a division of work would enable greater concentration of effort on
the two different branches of work and thus make for an improvement
to efficiency in each field. -Assessment, it was pointed out was a specia-

.lised job and called for unintertupted attention and concentration of
efforts and it was best that the assessing officers were left to devote their

- whole time and attention to the duty of determining the tax liability un-
hampered by other duties. It was also mentioned that a separate-collec-
tion division would also be in a better position to investigate and unearth
:ﬁe income and assets of defaulting faxpayers and effect realisation of
e taxes. ' " !

’

5.86. We are, however, of opipibn that it -_ is better to continue with
tl.m: present system and not divest the assessing officers of their responsi-
bility for collection. The assessing officers are in a better position to

~
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effect the collection because they are conversant with all. the facts of the
case and possessed of a detailed knowledge about the financial affairs of
the assessee. . A different.set-of officers would be lacking in this back-
ground knowledge. Moreover, if the responsibility of collection is taken
away from the asSessinig officers-thiéra is every chance of over-assessments.
being made. It is interesting to note that even in U. K. when it'comes to.
‘Surtax, both the levy and collection of it are attended to by the same
agency, viz., the Special Comimissioners: Again, such a division would con-
stitute problems when it comés to decisions on request for instalments or-
for stay of collection, modifications resulting from appellate, review or
‘revision orders and so on. It will also necessitate a gneat deal of move-
ment of records and cross references and this is not likely to add ‘to the
_convenience of the Department or the assessees, Unless complete co-
ordination can be ensured, such a division of work would lead to a great
deal of ihconvenience to the assessees. We find that even in U. K. where
the system has been in vogue for such a long time, difficulties were being
experienced due to lack of co-ordination ' between the work of the tax
office and the Collection Division. The Royal Commission-in its Report
stated, “More than one witness alleged that.cases had occurred where
applications for payment continues to be made although the taxpayer had
the right to suppose that collections would be held over pending enquiry
by the tax-office into some objections to the amount of assessment which:
‘he had notified to that office”.* In view of all these considerations, our con~
‘clusion is that no functional division resulfing in the assessing officers
being divested entirely of the responsibility for collection, is called for. .
Our recommendation in this regard is that the assessing officers should be
Telieved of the unnecessary routine work so as to enable them to devote
more time to recovery work. ' '

'CENTRAL REVENUE RECOVERY CODE

5.87. We now proceed to consider the modifications we feel are neces-
sary with regard to the existing procedure of effecting recoveries through
the agency of the State officials. At present, one of the methods provided
in the direct taxes Acts for recovering arrears is the issue of recovery
certificates fo the Collectors, who are—officials of State Governments.
On receipt of a certificate specifying the arrears of direct taxes, the Col-
lector is mequired to recover the sums as'if they were arrears of land
revenue, o R '

5.88. This link with the provincial set up has"a historical background.
Prior to 1922, the Provincial Governmentg were in charge of bg’:'h the
levy and collection of central taxes. The Income-tax Act, 1922 brought
about the disengagement of the Provincial Governments from adminis-
tering taxes levied by the Central Government but such disengagement
was and continues o be confined to the assessment stage alone. Probab-
ly, lack of sufficient numbers of trained personnel working under the
Central Government at that time as also the ready availability of officers
of Provincial Governments already equipped in this regard made for the:
division of work only to this limited extent. ., ‘ o

. * Report ' NV RS ]
pagcp:.?94.0f the Royal‘ Com-mxss:mn on the Taxation of Profits and. Inmmg-Pam 984,.'



129

-+ 5,89, The present procedure of invoking: the provisions of the land
revenue recovery codes of the various States which are intended essen-
tially for the recovery of revenue from  agriculturists, is not, in our
opinion, well-suited for the recovery of direct taxes levied by the Cen-
-tral Governmenht, the bulk’'of which is from non-agricultural sources.
Apart from this, the ‘present system necessarily involves collection
according to the provisions of the various land revenue recovery ‘codes
which differ from each other in different'States as regards both powers
and procedures. Most of the codes provide for arrest and imprisonment
while some do not. Again, some codes provide for appeals while no rights
of appeal exist in others. They also differ from each other with regard to
the assets which could be attached:as well as the procedure of attach-
ment. Some of these differencss were commented upon by the Supreme
Court in the following terms: _ T
" “Section 46(2) of the Indian Income-tax Act requires the Collector,
on receipt of the requisite certificate from the Income-tax
Officer, to 'proceed to recover from the assessee the amount
specified in the certificate as if it were an arrear of land
revenue. This means that the Collecter must take such pro-
ceedings as he would have done if he weére engaged in re-
covering land revenue. Thus a Collector in the city of Bom-
bay. in recovering the certified amount of income-tax. must
proceed under section 13 of the Bombay City Land Revenue
Act, 1876 (Bombay Act II of 1876) and arrest and detain him
for the period therein mentioned - which, prior to the 8th
October, 1954, might have worked out to a period much
longer than six months. On the other hand, the defaulting
assessee in all other parts of the State of Bombay has to be
proceeded -against under section’ 157 of the. Bombay Land
Revenue Code, 1879 (Bombay Act V of 1879), under which
he connot be detained for more than the period limited by
the Code of Civil Procedure for the detention-of a judgment
debtor in execution of a decree for, an equal amount of money.
So, even in one State there were two. procedures to which
defaulting assessees could be subjected according as they
were in or oufside the city of Bombay. A -Collector in the
State of Madras in recovering the certified amount of income-
tax has to proceed under section 48 of the Madras Revenue .
Recovery Act, 1864 (Madras Act II of 1864). When the Col-
lector finds that the certified amount cannot be liquidated by
the sale of the property of the defaulting assessee and the
Collector has reason to. believe that the defaulter 'is wilfully
withholding ppyment or has been guilty of fraudulent con-
duct in order to evade payment, the -Collector may, under
section 48 of that Act, cause the arrest and imprisonment of
the defaulter, not being a female. But that section goes on
-to say that.no person shall be imprisoned for a longer Eeriod
than two years or for a longer period than six months, if the
arrear does not -exceed Rs. 500 or for a longer period than
‘three months if the arrear does not exceed Rs. 50. A Collec-
tor in West Bengal proceeding to recover the certified .
.amount under the Bengal Public Demands Recovery Act,
1913 (Bengal Act III of 1913), cannot, under section 31 of ?hat'
Act, direct the detention of the defaulting assessee in prison
for more than six months if the amount is more than Rs. 50
“or in other cases for more than six weeks. The defaulfer in
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the Punjab cannot under section 69 -of the Punjab Land
Revenue Act, 1887 (Punjab Act XXVII of 1887), be kept.in
civil jail for more than one month. Section 148 of the U. P..
Land Revenue Act, 1901 (U. P, Act III of 1901), limits the
period of detention to 15 days and also exempts many per-
"sons, e.g., Talukdars and women from any imprisonment.
The Assamn Land and Revenue Regulation, 1886 (Reg. I of
1886), does not insist on imprisonment at all. A cursory
perusal of the provisions of the different Acts referred to
above will at once show that in the matter of recovery of
arrears of land revenue the different States have prescribed
different machinery, some obviously harsher than others.”*

'5.90. The result of such differences in the land revenue recovery codes
of the different States is that the uniformity attained at the assessment
stage in the administration-of the direct taxes Acts of the Central Govern-
ment gets lost the moment a certificate is_issued under Section 46(2) for
the recovery of tax. This situation has got to be remedied. To get over
these difficulties and. to bring about uniformity of procedure and treat-
Lnent, it }éas been suggested that a Central Revenue Recovery Code may

e enacted. - :

5.91. We discussed this aspect of the problem with the State Revenue
Ministers and their officers when we met them during our visits to the
~ different States. While some of them felt that uniformity could be,
achieved by the Central Government convening a conference of the Reve-
nue Ministers and indicating the lines along ‘which the respective land
revenue recovery code needed to be amended so that in the matter of re-
covery of direct taxes levied by the Central Government there could be
uniformity both as regards powers and procedures, there were other who
felt that if might amount to having two different codes—one for.the re-
covery of central taxes and another for the recovery of the State.revenues
and that it. might lead to complications in actual working. There were
still others who felt that they were not experiencing any difficulty ‘in the
maftter of recoveries of central revenues under the existing provisions,
and therefore, did not find any reason for making any changes. In such
circumstances, it will be difficult for all the State Governments to agree
to amend their laws and thus effect uniformity in the modes and proce-
dures of recovery. Their dis-inclination is understandable to a large
extent, bedause each State Act has been evolved to suit the peculiar
conditions prevailing in the State. Moreover, the land revenue recovery
code of a State is meant also for the recovery of other levies in the State,
which by their very nature will not be uniform as between the different
States. ‘In view of these circumstances;, the only possible means of
attaining uniformity appears to lie in the enactment of a Central Revenue
Recovery Code. : ’

M

5.92. The Law Commission has also commented on the variance in the
procedure as well as powers in effecting recoveries under the revenue re-
covery codes in the various States and stated that whatever be the posi--
tion in regard to recovery of tax levied by the States, there should be a
~unifom procedure in regard to recovery of Central taxes. With a view
to achieving uniformity in the matter, it ‘drew out, after a study of the
provisions of the various States relating to recovery as also of the Code

-t

*#arushottam Govindii Halai 5. Additional Collector of Bombav and others—28 I.T.R.
1955) page B9S. . . . : :
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~<of Civil Procedure 1908, a list of the powers now available under them
-and also prescribed the procedure to be followed by.the Collectors while
-engaged in the task of recovering income-tax and suggested them as a
sseparate schedule to the Income-tax Act. . '

5.93, We feel, however, that the recommendations of the Law Com-
rnission in this regard are not sufficient to remove all the points of differ-
«ence which now exist amongst the land revenue recovery codes. For
-example, in Schedule II under Part. VI of the Income-tax Act as codified
by the Law Commission it has provided for an appeal against the orders
of a Collector “to the revenue authority to which appeals ordinarily lie
against the orders of the Collector under the Law relating to land revenue
of the State concerned”.*, As the revenue recovery codes differ from.
each other as regards the rights of appeal it does not seem to constitute
an improvement. in the present position. What we visualise and recom-
mend is a Central Revenue Recovery Code self-contained and complete in
«all respects. ‘ . - : . :

5.94. Apart from the difficulties caused by the lack of uniformity obtain-
Central Collecting ing between the provisions - of the different State
Agency laws. the manner in which the State officials have
‘been conducting themselves and effecting thé recoveries also came in for
a good deal of criticism. There seems to exist a feeling that the present
system is defective in its working. The dissatisfaction in this respect has
Teached such a stage that more than one witnesses suggested to us in all
seriousness that we should recommend that a proportion of the arrears in
each State covered by recovery certificates may be considered .as contribu-
tion by the Centre to those States out of its divisible pool.

5.95. It was represented to us by the Department that the Collectors
did not put in their best efforts in the work of realisation of Central taxes.
Innumerable instances were said to have occurred where the State offi-
eials failed to fake into account the full facts of the case and without even
consuiting or . informing  the = Income-tax Officers granted
liberal instalments = jeopardising . the interest . of Central
Revenues. ' It was pointed  out that there . had also been
instances where the amounts paid by the defaulters were adjusted
by the Collector towards the dues for particular years without any refer-
ence to assessing authorities, causing a great deal of accounting difficulties
to the latter. It was represented that with the issue of a certificate under
Section 46 (2) of the Income-tax Act all that happened at present was
that the initiative passed on to a group of officials over whom the Depart-
ment had absolutely no control. Whenever, after the issue of a certifi-
cate, the Department agreed to requests for the grant of instalments or.
stay of recovery proceedings, the Collectors resented the action and con-
sidered it as interference with their work and they often played the role
of a judge between the Department and the assessees. It was also point-
ed out to us that even after the issue of a Certificate under Section 46(2),
the Collectors depended upon the assessing officers to furnish them with
full details of the income and assets of the defaulters' which could be
attached by them and tender explanation on innumerable points. The
arrangement made by the Central Board of Revenue with the State Gov-
ernments for the appointment of special revenue officers to deal exclusive-
ly with income-tax. collection work was also said to have proved inade-
nuate. Hence, the Department felt that it was better that it effected the

*Law Commission of India, Twelfth Repo& » Dage 295, _
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collection of taxes on its own and for this. purpose, it might be provided:
with necessary powers and other facilities. ‘

5.96. The State 'officials were equally critical of the present sysfem.
They pointed out that certificates under Section 46 (2) were being issued
as a-matter of course in a routine manner and. with a view merely to
keep demands alive. As these were often-- found, to be incomplete in
material particulars they were perforce required to refer back to asses-
sing authorities .for further details with consequential delay in disposal
"of cases. ' - T ' : ; '

- 597. The Taxation Enquiry. Commission had considered the questipn
" of effecting collections by a separate revenue department under the Cen-
tral Board of Revenue and independent of the State Governments and
did not favour such a change because it felt that 'the State Governments
have a vital interest in the collection as they had a share in the collections
of the income-tax by the Centre and that they could be expected to do
. their best. It also suggested an extiension of the system of appointing
- special revenue officers under the Central Board of Revenue. But it is
‘our feeling, after an assessment of the evidence adduced on this point,
that the system of collection through State authorities has not proved suffi-
ciently effective and needs to be modified. ~ :

5.98. As pointed out at the beginning of this Chapter, the crux of the
-problem of arrears is the demand covered by certificates issued to the
collectors. OQOut of- Rs. 271.60 crores of arrears during 1958-59, Rs. 120.01
crores were represented by amounts covered by certificates forming 44.19
- per cent of the total. Such arrears had increased. by nearly 100 per cent
since 1953-54 when they stood at Rs. 64.00 crores. ' The figures in Table 2
. appearing at pages 101-102 show that since '1954-55, such arrears . have
formed, on an average, nearly 41 per cent of the total arrears. A solutio

" to the problem is, therefore, of utmost impo;'tance.

- 5.99. We do not propose 'to apportion the blame for the present state .
of affairs. Perhaps, the defecis are inherent in the very nature of the
system now in/existence. We feel that the time has arrived when we
" should think in terms of the Central Government dealing with the entire
job of collection and having a Central legislation to deal with the recovery
of Central taxes as also a Central governmental machinery to administer it.
"~ We, therefore, recommend that the recovery of the direct taxes of the Cen-
tral Government under the Central Revenue Recovery Code suggested by -
us should be administered by the Department of the Central Government
ttself, - - ' :

5.100. There are bound to be difficulties in the initial stages. But these
are not insurmountable. The major difficulty will be with regard to the
lack of sufficient number of trained personnel. This can be met by the
Central Revenue Recovery Code being got administered, in the initial
stages by selected State officials who already possess-the knowledge to
deal with the problem. ' When, in course of time, the Central Government
acquires sufficient trained staff, it can then take over the work of recovery
completely. For building up such.a cadre of trained staff, selected Gen-
tral Government officials should be seconded to the various States.

5.101. The system suggested by us is likely to increase the cost of
administration. But we feel that the results which would follow from
a full implementation of it would justify- such increase -in expenditure. -
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The beneéficial results can aecrue only after a few years and it would
not be prudent to expect quick results. Even at present, the Government
have been meeting the expenses on the Special Officers of the State Gov-
ernments attending exclusively-tothe: collection of income-tax levied
by the Central Government. Such expenses amounted to Rs. 3:72 lacs
during 1956-57 and the budget estimate for 1959-60 appears at Rs. 9'57"
lacs. The additional expenses are not likely to be much more than this.

. 5.102. Tt was represented to us that even under the new.set up the
Central agency was. not likely to be as vast as the existing ones under
theé -States and that the Central -Government will. still have to depend
upon the "States for- effecting collections. Such a view arises from
a -misunderstanding - of the - intention behind the .change -:that .is:
being suggested. The new system is not suggested for providing help to.
the Central Government at the cost of the State Governments. The-
interests of .the Centre and .the States cannot be considered to be at.
variance with each other and co-operation between the Centre and the:
States should be available in this as in all other phases of .administration..

+5103. To sum up, we visualise the time when the Central direct taxes:
- administration would take over ultimately the entire work of collection-
- under its own Central Revenue Recovery Code. For the present, the

existing system of having sepafate certificié~ ers of the States to:
. deal exclusively with collection of. Central/Govermnent dues might be:
continued and even extended to cover areas hot covglred at present. This
interim period, which should be as short . wpuiible, should be utilised
for getting a‘sufficient number of Central Government officers trained: in:
the art and procedure of effecting collections by getting selected officers.
seconded to the States to work with them on deputation, as Collectors. In
.the meantime thé Central Government should get its Revenue Recovery
Code finalised. The talents and experience built up by the Central
Government officers on deputation with the. State Governments should

then be utilised to the maximum advantage in the administration of the
Central Revenue Recovery Code. - : '

A



CHAPTER 6
_ REFUNDS
INTRODUCTORY

6.1. We have discussed in the preceding - Chapter the powers and
procedures relating to collection of taxes. The amount of tax collected
initially from an assessee may. sometimes, ke in excess off his correct
tax liability. and this would necessitate refunding the excess to him.
Ttus, refunds may arise on account of excess deduction or taxation at
source, or excess advance payments. They also arise on account of the
reductions given in appeal revision or rectification. The reliefs pro-
vided under the statute in respect of doubly taxed incomes, K wealth etc.,
i.e. taxed in India as well as abroad., may also result in refunds. It is

~ but fair and just that those refunds are given to the taxpayer promptly.
Though this aspect has been repeatedly emphasised in the departmental
instructions and some improvement had been brought about, there is
still .a wide-spread feeling amongst the assessees that the Department is
not as prompt in re {ing the over-payments as it is in collecting the
taxes. The importa ‘q@ce pf removing such a -feeling cannot be over--.
emphasised, because %\jt it only by concientiously finding and refunding
over payments that theé Depurtment can help to instil confidence in its
sense of fairplay amongst the tax-payers. Delay or indifference in giving
refunds not only have an adverse effect on the Department’s relations
with the public but they also make the assessees reluctant to pay their
taxes in time, ' '

DIRECT REFUND CLAIMS.
6.2. The following statement gives the figures of disposal of refund

-claims made under Section 48(1) of the Income-tax Act during the period
Extent of delay 1954-55 to 1958-59: —

Ta?le shoting progress of disposal of refund claims

Particulars .| 1954-55 1955-56 1956-57 1957-58 ‘195’8-'59

"No. of claims for disposal— current plus '

“brought forward 73.627 69,988 74,223 73,334 84,478

“No, of claims disposed of . . . 164,984 60,822 .65,079 63,411 - 74,782

: . (88) 37 (88) 87 “(89)
"No. of cleims pending . . 8,643 9,166 9,144 9,923 9,606 3
. (12) (13) (12} (3) . (1)

[ Figures in brackets represent. percentages of total claixfns for disposal ]

It is seen that, on an average, 88 per cent. of the claims are settled within
-the very year of their filing. Further, an analysis. of the claims pending
on 31st March 1959 shows that out of ‘the total of 9696 such claims,
6829 claims i.e. T0 per cent. were less than three months old and only

134 '
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292 claims i.e. three per cent, kad beeti pending for more than a year.
This would show that though there is considerable room for improve-
- ment, the position is not as bad as pointed out by some witnesses.

" 6.3. A substantial number of the refund claims resulting from excess
deduction or taxation at source, such as in respect of dividends and
Special refund interest on ‘securities’, can be conveniently segre-
circles gated from the other normal assessment work, and
dealt with under a special procedure at-a central place. Special refund'
circles are already functioning at some places, and we understand from
the Central Board of Revenue that instructions have been issued for
the centralisation of refund claims and for the constitution of refund
circles in all Commissioners’ charges where -the number of such claims
" exceeds ‘3,500 in a year. However, proper organisation and adequate
- staffing ef the refund circles and a rationalisation of their methods of
working are mecessary for the expeditious disposal of refund claims.
A system has been introduced, for the last few years, in.some refund
circles, e.g., at Ahmedabad and Calcutta, for disposing of the-refund
. applications, as far as possible, on the very day of their receipt. We
were informed that under this system, more than 90 per cent. of the
refund applications were being disposed of on the very day of their
receipt, and that the remaining cases were such where either the appli-
eant had not produced the necessary data or prolonged investigation and
detailed scrutiny was found necessary in order to establish the ad-
" missibility of the claim. Bulk of the refund claims are such as are
made year after year by the same persons and which would have already
‘been enquired into in the past. They do not . require a meticulous
serutiny every year, and can, therefore, be disposed of 'immediately on
receipt. Only cases where the claims are preferred for the first time, or .
the claimants are suspected to be benamidars of other persons, or where
. the ‘income’ is likely to fall within theé purview of Section 16(3)'off the
Income-tax Act, or where investments show marked fluctuations, take
time for investigation and cannot, therefore, be gettled immediately.
But such cases form comparatively a very small proportion of the total
refund claims. We are, therefore, of .opinion. that the special procedure
for the disposal of the refund applications on the very day of their
receipt should be extended to all the refund circles.

" 6.4. We, however, wish to make it clear that, in the working of the
above system, we. do not envisage any undue relaxation in the standards
of scrutiny of the refund claims at the cost of . revenue. The Govern-
ment must not be put to any substantial loss of revenue by erroneous
issue of refunds -or acceptance of fraudulent claims. 'We feel that if
properly trained personnel are pested to the refund circles in sufficient
numbers, it will not only achieve expedition in the disposal of refund
claims but also ensure adequate scrutiny. Further, proper and intelli-
gent use of the ‘Refund Cards’ which have recently been introduced by
the Department and which give, at a glance, a clear picture. of - the
refundee’s previous claims, investments ete., will be very effective in
detecting attempts at defrauding the revenue through bogus and
erroneous claims. » : -

6.5. It was felt by some witnesses that the system, in order to be
successful, required a large establishment and might, at times, entail
waste of manpower because of an uneven flow of refund applications
during the year. We do not share this apprehension. There is
usually a heavy rush of refund applications in the earlier months
of - the year, and, accordingly, a larger staff would be neces-
sary. only ducing this period. The staff in the refund circles can



136

‘be strengthened during this peiod. by transferring somie staff from the
~-other offices where there is comparatively less work. ~Thus, with suitable
adjustments in staffing, there should not be any waste of manpower. "’

6.6. Under the existing provisions of law, tax in respect of certain
Exemption. @~ incomes has to’ be deducted at source. Such deduc-
certificates tion is made -at the maximum prescribed rate which

' ‘may, in some cases, be higher than the rate applicable to the personal
- ijncome of an assessee. Such-.an assessee can obtain an exemption certi-
ficate from the Income-tax Officer authorising deduction of tax at a
lower rate, as mentioned in tke certificate, which is generally the rate
applicable to the personal income of the assessee. Deduction of tax at
-source at such lower rate avoids excess deduction, and, thereby, obviates
the need subsequently claiming any refund. . This facility of exemption
certificates, does not, however, appear to have been widely used by the
assessees, as otherwise there would not have arisen such a large number
-of refund claims. Perhaps the reason for this is that most of the asses-.
sees are not -aware of this system. We, therefore, suggest that the
Department should give sufficiently wide publicity to this system and
that the refund circles, in particular, should ‘advise the refundees td-
obtain exemption certificates, in. fit cases. The exemption certificates
should be issued freely, and they should be valid for.a period of at.least
three years. : SR ' ‘

~ 6.7. Several witnesses urged before us that a statutory provisiozi
.should be made in the tax laws for the payment of reasonable interest

" Interest on . to the assessees in cases of delayed refunds. Such
‘delayed . - a provision is intended to serve a-two-fold purpose,:
refunds -—— " firstly to bring pressure on the Department for ex-

pediting issue of refunds to the assessees, and secondly, imr cases where
the Department fails to do so, to compensate the assessees for the loss
‘of the use. of the funds legitil_nateI} belonging to them. : ‘ ;
6.8, Similar suggestions had been made on ‘earlier occasions also.
The Income-tax Investigation Commission had recommended that the
« Government should pay interest at two per cent. on all direct refunds
delayed- beyond six months- from the receipt of. the refund application
unless the applicant was himself mainly responsible for the delay, and .
‘on- other refunds resulting from appellate ~and revisionary orders, -if
_these were delayed beyond three months from the date of the order
‘which necessitated thé refund. The Taxation Enquiry Commission, how-
ever, did not express any positive opinion on this suggestion presumably .
because it felt that the various administrative measures suggested by it.
‘would expedite the disposal of refund claims and “thereby eliminate the
. ‘Recessity for the grant of any interest. _ _. :

.6.8. We do not dispute the view that the problem of delayed refunds
<dn best be solved through ‘adequate administrative measures, but un-
fortunately the problem continues to exist in spite of such measures.
The ofﬁcers_ar_e at present required to-dispose of direct refund claims

- generally within three months of the receipt-of.the claim, and to give

_Tefunds resulting from appellate or revisionary orders etc. normally with-
in one month of the receipt of the order. Certain statements and returns
_ pave also been prescribed for submission to the higher authorities show-.
ing cases of refunds delayed béyond the normal periods and the higher
authorities are required {o enquire into the reasons for the delay and
take necessary. steps for obviating it. However, as has been -pointed out
by as earlier, there is quite a‘large number of refund ‘claims which are
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not settled within the period considered reasonable by.the Department
itself. . Several suggestiions of administrative nature made by us in the
«other paras.of this Chapter will no doubt considerably help to.remedy
"this situation, but we do feel that some special measures to make the De-
partment dispose of refund cases quickly and to act as a wholesome check
-on ‘any apathy-in this matter is called for. We, therefore, suggest that:
" the Department should pay to ‘the assessees interest at six per cent per
- gnnum on the amount of refunds due in respect of direct refund claims
payment of which is delayed beyond six months from the date of the
refund application, unless the applicant is himself mainly responsible for
‘the delay. Interest at a similar rate should be payable in cases where
the payment of the refund resulting from appellate or revisionary orders
-ete. is delayed beyond one month from the date of the receipt of the order
-concerned by the direct taxes officer. Such interest should be payable for
. the period. for which the payment of the refund due has been delayed
‘beyond the aforesaid time-limits. In cases of dispute between the direct
_ taxes officer and the assessees-about the payment of such interest, the
-decision of the Commissioner should be final. We also suggest that the
intérest paid by the Department to the assessees should be booked, in
.the financial accounts, under 'a separate head and checked periodically
‘by ithe Inspecting Assistant Commissioners and the Commissioners,

' 6.10. We may' point out here that .the suggestion for payment of.in-
terest to the assessees is not something novel. Proviso to Section 66(7)
.of the Income-tax Act and corresponding provisions of the other Acts
already provide for the payment of interest to the assessees on the amount
-of refunds becoming due as a result of the decisions of the High. Courts
on references.. Further, under Section 18A(5) of the Income-tax Act, 'in-’
terest at the prescribed rate is payable to the assessees on the amount of
excess advance payments made under the provisions of Section 18A of
the Act, and refundable to them. ‘Interest on refunds is also paid in
" :several other countries, e.g. U.S.A, Canada, Japan, etc.

6.11. Much of the indifference on the part of the Income-tax officers.
toward quick disposal of refund.applications was said to be due to the
" Credit for - .~ fact that comparatively little credit was given to them
* refund work - for disposal of refund claims. For purposes of mea-
A suring the work-load as also the output, a case of re-

‘fund is at present placed in‘the lowest category and the Income-tax Offi-
cers have a natural inclination towards- ignoring refund work and con-
centrating on work of higher category value. As quick. disposal of refund
welaims -is an important means for establishing good relations with tHe
" taxpoyers, greater importance than at present should, in our view, be
gwen for disposal of refund applications.

6.12. We were also told that the disposal of refund claims was, at times,
“.Cooperationof  delayed for want of co-operation from the assessees who
" assessees - did not furnish complete information and data required
T by the Department for establishing their claims. In order
‘to ensure that the State Exchequer does not suffer a loss through erro-
neous issue of refunds, the Department has-necessarily to scrutinise the
-claims and be satisfied that the claimants are entitled to the refund. The
Department cannot obviously be blamed if the delay in settling the "
‘€laim arise§ for want of cooperation from'the claimant in the scrutiny of
‘his claim.  We suggest that, in such’cases, a written infimation should be
sent to the claimant warning him- that the: settlement -of ‘his claim for
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refun'.d is being held up on account of his noncompliance with the Depart~
ment’s requirements -(which may be specified therein) o,fzd that no in-
terest will be payable to him for the comsequent delay in the issue of
refund. : '

REFUNDS AND DIVIDEND TAXATION

6.13. The system of dividend taxation under the Indian Income-tax Act
according to which income-tax in respect of dividends received by the
shareholders of a company was deemed to have been paid by the. com-
pany itself on behalf of its shareholders was found to be very complicated
sand largely responsible for the difficulties and delays in the settlement.
of claims for refunds arising out of the excess taxation of dividends at
source. - We had, therefore, invited, through our Questionnaire, sugges-
tions for simplifying tke present methods and procedure of taxing
dividends. In the meanwhile, Government themselves have introduced
certain fundamental changes in the scheme of taxation of companies and
their shareholders through the provisions of the Finance Act, 1959.

6.14. Under the new scheme the legal fiction of deeming the income-
tax paid by the company as having been ‘paid by it on behalf of the-
shareholders and the complicated process of grossing up the dividends.
tor determining the amount of such income-tax in the assessments of the
shareholders have been abolished, Tax liability of the shareholders will
not now be related to the tax borne by the companies and the dividend
incomes received by them will be directly taxed in' tteir hands. The
companies are, however, required to' deduct tax at prescribed flat rates. .
from the dividends distributed and pay it to the Government. This tax
will be re-imbursed to the shareholders at the time of their assessments
in the same way as is done in the case of tax deducted from interest on
Securities. In order to avoid inconvenience to smdll shareholders.who-
are either not liable to pay any tax or the amount of tax payable by whom.
is less than that deducted by the companies at the prescribed rate, a pro-
_vision has also been made for issuing exemption certificates to them.

6.15. By and large, the new scheme has been welcomed as a positive
step towards the simplification of ‘the system of taxation of companies. -
and their shareholders. The Federation of Indian Chambers of Commerce-
and .Industry has. in its Memorandum entitled “Finance Act 1959—The
New Scheme of taxation of companies and treatment of dividend income—
—Rationalisation of taxation structure and administration”, weleomed
the new scheme as a ‘‘move towards simplification and rationalisation of
company taxation” and according to it the new scheme “will avoid the-
complications involved in assessments, remove, to a large extent. the-
difficulties of both assessees and the Department and also save them
much time and trouble”. The new scheme has come in for some criticism -
also. It was_pointed out that it would involve an increase in the incidence
of taxation on the companies and their shareholders. The question ‘of.
incidence of taxation is obviously outside our terms of reference. It
has also been represented that, under the new scheme, the dividends
paid out of the accumulations of tke past profits. the dividends paid te-
preference shareholders and .those paid in respect of . inter-corporate -
holdings would be very adversely affected. But these are all matters.
connected with the incidénce of taxation, and, as such, they do not fall
within our terms of reference. We, however, find that an assurance has
been given by the Finance Minister while replying to the debate on the
Finance Bill in the Lok Sabha on 12th. March, 1959 to the effect that
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.possible inconvenience, difficulties and imbalance that might arise in the
operation of the new scheme will be set right if the circumstances warrent

it. We feel that this assurance should go a long way in allaying the fears
expressed. : ' o

6.16. Some witnesses expressed a feeling that the new scheme consti-
tuted little improvement over the old one because shareholders would
still have to file applications for refunds in cases where the tax deducted
from dividends was found to be higher than what was due from them
according to the rates applicable to their personal incomes. It was alse
pointed out that a good many of the shareholders in the small income
group might not, through ignorance. claim refund of the excess deduc-
tions of tax and would, therefore, under the new scheme, bear additional
burden of taxation. We appreciate the difficulties pointed out but we feel
tkat thesé can be easily resolved through administrative measures. .If
the companies, while distributing dividends, advise the shareholders of
their right to claim refunds in respect of the excess deductions at source;
and if the Department as well as the companies give sufficiently wide "
publicity to the procedure -of obtaining exemption certificates and claim-
ing refunds of excess deductions, we believe that the shareholders would
not be put to any inconvenience. It was also represented thaf shareholders
who might-own shares in a number of-companies would be required te
obtain a large number of exemption certificates for depositing them with
the various-companies and that this- would considerably inconvenience
them. The number of such skareholders would not be vary large, im
our opinion, because shareholders who will be’ entitled to refunds and
would require exemption certificates would be only such as whose incomes
are small or who are exempt from payment of tax. Such shareholders
would not generally own shares in a large number of companies. How-
aver, in order to avoid any difficulty to the shareholders, we suggest that
the Department should issue the exemption -certificates freely and should.
give as many attested copies of the certificates as required by them. K
was also contended before us that the new scheme will throw additional
work on the companies for deduction of tax and its*payment to the
Government. We, however, feel that the additional work involved will -
not be very appreciable. :

6.17. As stated earlier, the new scheme has certain definite advantages
as well. The grossing up of dividends will cease to be the complicated
arid cumbersome process it was under the old scheme. It will now be @
very simple matter inasmuch as all that would be required to be done
will be to add the amount of tax deducted from dividends to the net
amoint of dividends received by the shareholders. Under the old scheme
it was necessary to keep the refund claims of shareholders pending till
the assessment of the company was completed. This will not be necessary
under the new scheme. On careful consideration, therefore, we believe
that the mew scheme is sufficiently simple and easily workable, Witk
the suggestions made by us in the preceding para, we haue no doubs
that the scheme will succeed in its objective of simplifying the procedure
of dividend taxation. We would also like to emphasise that it should
be ensured trat fraudulent claims for refund based on forged certificates
regarding deduction of tax at source under the new scheme are not
admitted. We would, therefore, like to suggest the following few
measures;—: - - -

. "(i) The certificate of deduction of tax from dividends should bear
the printed signatures of the principal officer of the company
paying the dividends. ' :

410 CB.R.
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(ii) The Department should collect information regarding the coms-
'panies declaring dividends in each'year and, from ~the re-
turns to be submitted by -the assessing officers, see that all

.. such companies are assessed to tax. ‘ '

(iii) Officers a.sséssing' the compaﬁies should chécli; at the time of
' assessment, that the taxes deducted. by the companies from
dividends have been duly paid to the Government,

6.18. The new scheme will, however, be operative only for the divi-
‘dends declared by companies in respect of any previous year relevant to
the assessment year 1960-61 and later assessment years, and the old scheme
will continue to be applicable in respect of the other dividends. - We
understand that in ofder to aveid delays in .the disposal of refund
claims involving dividend income, instructions kad been issued to the
offiters to gross up the dividends provisionally on the basis of either the
company’s certificate or the previous ‘grossing factor’ subject to ‘revision
later when the correct percentages of taxed furds out of which dividends
have been paid become known. Such provisional grossing up, in our
opinion, considerably mitigates the hardship caused, particularly to- the
small refundees, by the delayed issue of refunds. We, therefore, suggest
that so long as grossing up is necessary, settlement of the refund claims -
involving dividend income should not be kept pending for want of the
relevant correct ‘grossing factor’ and that the cldims should be- disposed
of provisionally on the basis of either the latest ‘grossing factor pre-
viously adopted for the company concerned, or the ‘grossing factor’ that
may be ascertained from the company’s certificate, whichever is more
appropriate in the circumstances of each case. A record -of the claims
where dividends have been so provisionally grossed up should be main-
tained and if on receipt of the particulars regarding the relevant. ‘gros-
sing factor’ it is found that excess or short refund has been given, the
refund order may be rectified under Section 35 of the Income-tar Act.
OTHER REFUNDS , .

8.19. There were also frequent complaints of delay in giving refunds
resulting from reduction in {he amount of faxes on appeal, reference,

'Refunds due to  rectification or revision. The officers were said. to be
" appellate generally indifferent in giving immediate effect to the
* decisionsete. © appellate orders ete. and issuing the refunds due to tte
assessees. 'This tendency was reported to be more pronounced in the
latter part of the financijal year when thé payment-of refunds was said
.to be generally withheld in order to achieve, or even exceed, the ‘collec-
tion targets’. In the absence of relevant statistics, we are unable "to
assess the extent or justification of these complaints. We, however, un-
derstand that the Central Board of Revenue has -already taken admini-
strative measures to correc, such tendencies, if any, and to ensure that
such refunds -are normally issued within a month of ‘the receipt of the
orders concerned. We feel that such measures coupled with our re-
commendation that interest at six per cent should be paid in cases of
delays beyond one month will solve this problem, T

6.20. Complaints were also made to us that in cases where the taxes
paid by the. assessees in advance under Section 18A of tke Income-tax
" Refund of excess = Act were in excess of the amount of taxes due on
. @dvance payments the returns of income filed by them, their assess-
ments were not finalised quickly and the refund of excess payments to .
them was usually very much delayed. An:intelligent use by the assessees
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of the provisions of Section 18A(2) of the Income-tax Act will, no doul:!t,.
considerably minimise cases.of such excess payments, but the best remedy
is expeditious finalisation of assessments in such' cases as has also been,

‘emphasised by us in-tte Chapter on Assessments-Procedures. However,

if the assessment is not finglised within three months of the filing of
return of income, provisional refund of the excess payment should be
iven to the assessee concerned in the same way as provisional assesss
ment is made. under Section 23B of the Income-tax Act for co}lectmg the
taxr payable; or, alternatively, the Department should pay ' interest at
six per cent on the amount refundable from the date of the filing of the
return to the date of the issue of the refund order. Sections 184(5) and
93B of the Income-tax Act should be amended accordingly. :

. 6.21, It was also pointed out to us that great inconvenience was caused
to the assessees not only by the delay in refunding excess advance pay-
ments but also by the insistence on payment of other tax demands with-
out taking into account the excess advance payments refundable. It was,
therefore, suggested to us that the assessees should have the option to
adjust such excess advance payment against other tax demands. We
believe that the suggestions made by us in the preceding para will con-
siderably mitigate the grievances of the assessees. However, we see no

' objection in allowing the assessees to seek adjustment of the refunds due

to them on account of excess. advance payments against other
tax demands in cases where the Income-tax Officers have failed either
to finalise the assessments within three months or give provisional’ re-
funds. Wherever the assessees desire such adjustments, the Income-tax
officers. should not enforce collection of the other tax demands, equal to
the amount of the excess advance payment. refundable to:the assessees,
until regular assessments are made when the amount of the  excess
advapce payment refundable to the assessees will be determined and
final regular adjustment made in the accounts. In cases where the asses-
sees have availed themselves of this facility, they will have no claim for
payment of interest from the date the desired adjustment is madé,

'DOUBLE TAXATION RELIEF |

6.22. Our attention was also invited to the difficulties experienced by
the assessees in. obtaining refunds resulting from double taxation reliefs.
The difficulties are mainly in -respect of the time limit for filing claims
and ' the time taken in their settlement.

-

6.23. Under Section 50 of the Income-tax Act and: also in terms of the

double taxation relief. agreementis with other countries, claims for relief

Time Lave to be filed within a period of four years from the end of

limit the financial year commencing next after the expiry of' the re-
levant ‘previous year’. This period coincides with the general time-limit
of four years prescribed for the finalisation of assessments and is even .
short of the time -available for completion of certain assessments pro-
ceedings which are initiated under Section 34 of the Act. In cases where
assessments are finalised almost at the close of the limitation period
the assessees are left with little time for filing claims for double taxation .

.relief within the prescribed time. Further, even if the assessment is -

made in India before the expiry of the four years’ time-limit for filing-
the claim, assessment in the other country may not be so completed. Thus
an assessee may not be able to determine the quantum of his income,
which has been taxed in India as well as in tke foreign country and the
extent of the relief admissible to him in respect of such income, before
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the time-limit for filing the claim expires. The Department has sdught
to solve these difficulties by allowing the assessees to file ~ provisional
claims within the prescribed time-limit to be supplemented later after
the assessments arve finalised. In consideration of tke practical difficulties
commonly experienced by the assessees in filing the claims within the
time-limit as at present prescribed, we agree with the Income-tax Investi-
gation Commission that “it is desirable to amend the law itself rather
than to supply palliatives by means of* Departmental circulars, which, in
some measures, leave discretion to the Departmental officers even in
cases of recognised hardship”.*+ We, therefore, suggest that in cases
where the claim for double taxation relief cannot be filed within four.
years from the expiry of the relevant assessment year on account of non-
completion of the assessment whether in India or in the foreign country
within such time, the claim_may be allowed to be made within one year
from the date of assessment either in India or in ' the forezgn country,
whichever is later. We also feel that in cases where the claims are filed
beyond the permissible time-limits and are thus technically time-barred,
the Commissioners of Income-tax should, in deserving cases, condone the
delay or extend the time for filing the claims where circumstances war-
rant such condonation or extension. ' ‘

6.24: It was brougkt to our notice that several difficulties. were being -
experienced by assessees in obtaining certificates of assessments from
the taxation authorities in certain. foreign countries, notably Pakistan
and Portuguese East Africa, with the result that the assessees were not
able to file their claims for double taxation relief within the prescribed
time and establish their admissibility.  We feél that the suggestion made
* by us in the preceding paragraph to authorise tte Commissioners to

extend the time for tle filing of the claims in deserving cases,” would
mitigate these hardships as well. o )

6.25. We now consider the grievance made out with regard to delays
in the disposal of these claims. Trkere were 1275 claims for double income-
Delays in seule-  taX relief pending for disposal on 31st March, 1959, of
ment of claims ~ Whick 21-5 per’'cent. were less than one year old, another
21-5 per cent more than one year but less than two years old and the
remaining 57 per cent had been pending for more than two years. The
amount of refund involved in these claims was rupees 889 lakhs, and.
~ the claims pending for more than one year accounted for rupees 733

lakhs, i.e. more than 82 per cent of the total. This is a very unsatisfac-

tory position and special efforts are necessary to see that the pending
claims are disposed of expeditiously. e

6.26. With a view to avoiding hardship to the assessees i first paying
the taxes fully and then claiming refunds for double taxation relief,
collection of the tax equal to the amount of estimated double income-tax
relief is now, as a general rule, kept in abeyance until the claim is finally
settled. Such taxes amounted to rupees 11 crores at. the end of 1958-59.
It is, however, relieving to note that the amount of such taxes has beem
steadily falling since 1953-54 whken these had amounted to rupees 21
crores, as a result of the various administrative measures taken by the
Department to settle these claims. We desire that more intensive efforts
should be made by the Department in this direction.,

*Report of the Income-tax Investigation Commission, Para 882, Page 129.
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- 6.27. The main reasons for the delay in the settlement of these claims
are non-completion of the relevant assessments in -the foreign country
concerned and non-availability of the certificates of foreign assessments.
with the result that the amount of relief due to the assessees cannot be
determined. 'These factors hamper, to a larger extent, the efforts of
the Department to settle the claims quickly. The assessees should, there-
fore, themselves make efforts to get their foreign assessments completed
quickly, and the mere fact that the collection of the taxes equal to the
probable amount of the relief is kept in abeyance should not lull them
to complacency. Attempts should also be made to resolve these diffi-
culties.in consultation with the foreign governments, wherever possible.

' 6.28. In order to avoid the necessity for claiming refunds ' of double
taxation relief and the hardships attendant thereto, more and more

Avoidance of . ¢ountries are concluding | hilateral agreements for

double taxation  avo‘dance of double taxation. The Government of
India have also entered into such agreements for avoiding double income-
tax with a number of countries such as Pakistan, Ceylon, Sweden, US.A,,
Japan, and for the purposes of avoiding double Estate Duty taxation,
with UK. Negotiations for concluding similar agreements with several
other countries like, United Kingdom, West Germany, are in an advanc-
ed stage. It has been urged before us.that the Government should con-
clude such agreements with as many countries as possible., We . fully
endorse this desire. : : B

6.29. Certain difficulties have, however, been pointed out to us in
respect of the implementation of these agreements. It was brought to
our notice that the “two-man” Committee constituted to arbitrate in cases
of disagreement between India and Pakistan regarding the allocation of
the income chargeable to tax in either country had not been functioning
'satisfactorily” with the result that many cases were pending for decision.
'The Government should, in our view, take special steps to ensure that

the “two-man” committee meets regularly and decides cases of disagree-
ment,

6.30. Another difficulty brought to our notice was in respect of the
time for which the collection of tax demand equal to the estimated
amount of abatement available under the provisions of the agreements
was kept in abeyance pending the production of the certificate of asses-
sment from the foreign couniry. Where the total income assessed and
the rate of tax levied in the foreign country are not known so as to enable
the determination of the amount of abatement admissible in the Indian
assessment,; tke collection of-the tax equal to the estimated abatement
is kept in abeyance for a period of one year within which the assessee
should produce the certificate of assessment in the foreign country. This
period can be extended by the Income-tax .officer at his discretion in the
circumstances of each case. The right to abatement is extinguished, if
the certificate of assessment is not, produced within tke time allowed.
It has been represented. that the period of one year is too-short and a
mere discretion to the Income-tax Officers to extend the time does not
afford 'a- sufficient safeguard for the  assessees whose assessments are
usually delayed in the foreign countries or ‘who, for no fault of theirs, are
unable to secure the certificatés of assessments from the foreign countries.
Weé have already referred in para 6.24 to the difficulties caused to the
assessees on account of the non-cooperation of the authorities in certain
foreign countries. .Collection of rupees 54 lakhs of income-tax; which
represents the estimated abatement admissible to the assessees, had been
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i evance at the end of 1958-59 in 153 cases for more than two
ggg:s?o?bwint of production of certificates of assessment fr%r_n the
foreign countries, chiefly Pakistan ‘and Portugese East Africa, 11gurf:s
showing the number of assessees and tke .amount of abatement ost to
them because of non-production of the certificates of assessment in time
are not available to us. In' order to meet the legitimate difficulties of
 the assessees, we suggest that either g provision should be made to statu-
torily extend the time-limit of one year for production of the c}e;rtzﬁca_t:
of foreign assessment or the Government should make -some other sut
able provisions to safeguard the interest dnd rights of the assessees.

. PAYMENT OF REFUNDS

6.31. Taxes refundable to tke assessees are ‘generally paid back to
them through Refund Order which can be encashed either at a Treasury
or a branch of the Reserve/State Bank of India, as may be specified in
jt. Complaints were made to .us about delays in the issue of Refund .
Orders even after the assessees’ claims to refund had been settled and
orders determining the amount of refuhd had been passed. We do not
see any reason why the Refund. Order should not be issued immediately
after a claim to refund Lkas been settled. - It was also brought to our
" notice that in a number of cases difficulty had beén experienced in the
encashing of , Refund Orders'on account of various defects in their
writing, such as: . .
(i) over-writings and corrections were Tot.attested - with full

signatures of the Income-tax Officer;.

(ii') the amount of refund as givéh in letters did not agree W1th that
. given in figures;

(iii) the };ranch of the Reserve/State Bank of InEiia or the Tneasury’
o was not correctly indicated;, ' ‘

" (iv) the name of the payee was not correctly given, and 50 on.

’ - 1 LI
Tte Bank or the -Treasury refuses to make payment on such defective
Refund Orders. Beésides, the advice notes which contain an intimation

about the issue of Refund Orders, are understood to have not always
" reached the Bank or the Treasury before the. Refund Orders .are pre-
sented for encashment, although the Income-tax Officers are required to.
send, the advice notes simultaneously with the issue of the. Refund
Orders. - Tte result is that the assessees have to wait for encashment
until the advice notes reach the Bank or the Treasury. - = - -

6.32. The various lapses referred to above only indicate carelessness -
and indifference on the part of the officers., Though these appear to be
ordinary and trifling mistakes, these have a very adverse effect on public
relations. We, therefore, desire that strict instructions should be issued.
to all officers to avoid such lapses. - ' ©

_ - 6.33. One suggestion made to us was that the refunds should be issyed
in the forn of .treasury cheques and thus do away with the issue of advice
notes. Advice notes are a very effective check against attempts at fraudu-
lently obtaining payments for Refund Orders from the Bank or the
Treasury.  For reasons of security of government funds, we are not in-
clined to accept this suggestion. However, in order to avoid hardship to
the assessees, we suggest that the currency of the Refund Orders should

- be: the same_as for treasury cheques, i.e. three months instead of one
month, whick obtains at present, = - -
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6.34. It was also brought to our notice that several assessees, .parti-
cularly those who had small income or who did not have any bank ac-
count, found if difficult to encash the Refund Orders from the Treasury
or the Bank. It was, therefore, suggested to us that the refunds should
be paid to such persons in cash or by postal money order. We under-
stand that refunds can-even now be sent by money order at government
expense, if the refundee finds it convenient. This facility, however,
.does not appear to be widely known to, the public. 'We have suggested
in the- Chapter on Collection and Recovery the opening of cash counters
in the tax offices to facilitate the payment of tax dues by small income
assessees. These cash counters can also be utilised for giving refunds
-of small amount in cash. We, therefore, suggest that when a refundee
makes a request for the payment of the refund to him in cash, it should .

- be paid to him either in cash at the cash counter or remitted to him by
ostgéoa}wney order, provided that the amount of refund does not exceed-
’ S. e : ' - ’

6.35. Refunds due to the estate of a deceased person present a special
difficulty in that their payment is withheld until certificate of succession
or letters of administration ete. is produced by the legal heirs, It usually
takes a considerable time ‘and-also involves quite a bit of expense for
obtaining the succession certificate or letters of administration.: More«
over, in some cases immediate payment of the refunds to the legal heirs
may be of considerable financial help. We are therefore, of opinion thal
when there is no dispute amongst the legal heirs, the refund due to the.
estate of a deceased should be paid to his son/widow or other legal heirs
on their furnishing an indemnity bond and without requiring the
production of succession certificates or letters of administration etc, *



" CHAPTER. 7
EV_ASION AND AVOIDANCE
INTRODUCTORY

Under our terms of reference, one of the main objectives required
to be kept in view is the elimination of tax evasion. Although our recom-
mendations in the other Chapters have been made keeping this objective
in view, we shall, in this Chapter, discuss the problem of tax evasion ard
avoidance in all its aspects and suggest specific measures for checking
them. . _ S

7.2. Tax evasion and ta::}:l avoidance are neit%%-r newh ngr peculimi ‘i’t::

: i India. They constitute a problem which is prevalewm
g’&ﬁiﬁ?l‘” of the in almost gll countries. Rs early as 1920, the Royal
- . Commission on the ‘Income Tax in the United

Kingdom drew attention to the existence of tax evasion in that country
and expressed its views on it as under: '

“That evasion of income-tax exists at the present time is beyond
question. The citizen who - is deficient in public spirit has
always aimed at paying less than his fair share of the nation’s
expenses, and it is safe to assume that he will always continue
to do so. This may be said’of every tax, but it is especially

" true of the income-fax...... " ' o

The position in the United States of America also appears to be the same.
In 1936, it was found that efforts at avoidance and evasion were wide-
‘spread and amazing, both in their boldness and in their ingenuity. A
Joint Committee on Tax Evasion and Avoidance was, therefore, appointed
to investigate the methods of evasion and avoidance of income, estate
and gift taxes, and recommend remedies for the evils. In this connection,
the following extract from a later publication'dealing with this problem
will be of interest: : : '

“the list of those successfully prosecuted represents a wide variety
of economic pursuits. Perusal by the author of the cases con-
sidered for prosecution during one monthly period indicated
thai the taxpayers had been engaged in such diverse occupa-
tions as yarn dyeing and bleaching, architecture, optics, steel
casting, hardware, cotton planting, retail coal, retail clothing,
_manufacture of dog food, highway construction and tatooing.
Although this list did no