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NOTE.

N
The record given herein of the oral evidence does not always reproduce
the exact words used but is to be*regarded only as a rough note taken by
the Committee’s reporters for the purposes of the Committee. The notes
have not been revised by the witnesses.



THE PUNJAB AND DELHI.

Evidence recorded at Lahore.

PRESENT :

The Hon'ble Mr. Justice G. C. Rankin, Bar.-at-Law, Chairman.

Col. B. 0. Roe, District Y

The Hon’ble Mr., Justice L. Stuart i v . £
C.LE., LS. ’ handag > one Judge, Ju! 2
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Dr. F. X, DeSouza, I.C.S., Bar.-at- formerly . District, Judge: Y =
Law. ' Delhi, 3

] Bakshi Tek Chand, M.A,, 2
Sir T. Dashika Achariyar, Kt. LL.B., Advocate, High ?
" Court, Lahore. J38

Mr. C. V. Krishnaswami Ayyar—Secretary.

List of witnesses examined at Lahore.
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*1. Mr. Rangi Lal, M.A: . . District Judge, Lahore.
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4. Sh. Feroze Din . . . . Sub-Judge, Wazirabad.
*5. Sh. Ali- Bakhsh . . . Merchant, Amritsar.

Wednesday, 9th April 1924,

6. Mr. E. Mukerjee . . . Junior Sub-Judge, Amritsar.:
*7. Mr. W. deMalan, 1.C.S. . . District and Sessions Judge, Amritsar.

Thursday, 10th April 1924.

*8. Rai Bahadur Ganga Ram, M.A. District and Sessions Judge, Gujran-
wala,

9. Mr. Ganpat Rai, Bar.-at-Law . Representative, Desi Beopar Mandai,
. Lahore.

Friday, 11th April 1924,

*10. The Hon’hle Mr. Justice A. B. Judge, Hich Court, Lahore.
Broadway.

*11. The Hon’ble Mr. Justice Moti Judge, High Court, Lahore.

Sagar.

*Written statements and oral evidence printed.
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13.
*14.
15.

“16.

17.
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Saturday, 12th April 1924.
Mr. H. Calvert . . . Registrar, Co-operative Credit Soc

ties, Lahore.
Monday, 14th April 1924.
Rai Bahadur Badri Das . . Vakil, High Court, Lahore.

Rai Bahadur Raj Narain . Bar.-at-Law, Delhi.
Mr. Ram Kishore . . . Vakil, Delhi.

Tuesday, 15th April 1924.

The Hon’ble Mr. Justice Abdul Judge, High Court, Lahore.

Raoof.
L. Durga Das . . . . Vakil, High Court, Lahore.

18. L. Duni Chand . . . Vakil, High Court, Ambala
Wednesday, 16th April 1924.
19. S. Khark Singh . . . Vakil, High Court, Lahore.
20. L. Jagan Nath Agarwal . . Vakil, High Court, Lahore.
21. Rai Bahadur Dhanpat Rai . Chairman, Board of Directors, Punj:
National Bank of India, Ltd.
22. L. Bulagi Shah . . . Money-lender, Lahore.
Thursday, 17th April 1924,
*23. Diwan Som Nath . . . Additional District Judge, Sialkot.
24. M1. Barkat Al . . . Vakil, High Court, Lahore.
35. Dr. Nand Lal . . . . Bar.-at-Law, Lahore.
Tuesday, 22nd April 1924.
26. L. Hans Raj Bhandari . . Representative, Bar Associatiol
Rawalpindi.
27. Mr. Hari Lal . . . ++ - Representative, Bar Associzatior
Multan,
28. L. Piarn Lal . . . . Vakil) High Court, Delhi.
Wednesday, 23rd April 1924.
29. L. Rala Ram . . . . Pleader, Tarn Taran.
*30. L. Jaswant Rai . . . Senior Sub-Judge, Lyallpur.

Mr. RANG! LAL, District Judge, Lahore.

Written Statement.
1. A (i1) District judges do not ordinarily try original suits in this pro

vince. They only try cases under the Indian Divorce Act, copyright cases.

*Written statements and oral evidence printed.
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Sub-judges should not ordinarily take more than 6 months to decide title
suits and more than 4 months to decide money suits.

Small cause suits should not take more than 2 months.

Regular appeals should not take more than 4 months and miscellaneous
appeals not more than 2 months.

(iti) There are no munsifs in this province now. We have sub-iudges,
4th grade, corresponding to munsifs in other provinces.

Title, 4 months.
Money, 3 months,
Rent, 2 months.
Others, 2 months.
Small causes, 2 months.

These results cannot be achieved without a considerable strengthening of
the staff and making it more efficient.

B. (i) Objections in execution proceedings are of two classes:—

(1) by judgment-debtors,
(2) by third persons.

Objections by judgment-debtors should not take more than a month to
decide. Objections by 8rd persons are disposed of summarily. They too
should not take more than a month.

"~ 2. Yes. The main causes are these:—

(1) Incompetence, slackness and weakness of presiding officers.

(2) They have much more work than they can efficiently deal with,

(3) Corruption of the clerical and processserving establishments.

(4) Ignorance and dilatory habits of litigants.

(5) Lack of any system for preparation of a case before it is put into
court.

(6) The Bar does not help in speeding up justice. All kinds of devices
allze s:dopted to cause delhy when this is in the interests of the
clients.

3. (a) The most important thing is to have competent Judges They
should not have more work than they can cope with.

(b) There should be attorneys, who should prepare cases before they are
brought into the courts. No pleader should be allowed to practise unless he
has been an attorney for, say, 2 years.

A plaintiff’s attorney should get into correspondence with the defendant
and try to ascertain what the real dispute is.

4. Yes. All munsifs should be law graduates. Those who come out
highest in the LL.B. examination should be taken as far as possible. No
member of the Indian Civil Service should be appointed as district judge
unless he has worked for ten years at least as sub-judge.

5. A munsif should on appointment be placed under a competent sub-
judge. He should sit with the sub-judge for a month and learn work. He
should then be given power to try simple suits not exceeding Rs. 100 in
value. After 3 months the powers should be raised to Rs. 500. These should
be raised to Rs. 1,000 after 10 months from appointment. There should be a
probationary period of one year for every munsif. He shouid not be con-
firmed unless his work is well reported on.

6. Not very much.
It would be easy to fix a standard after old world methods are dis-
carded and the men who belong to the old school are weeded out. It should
be the duty of the district judge to see that the required standard is attained

bv all his sruhardinates
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8. No. It is sometimes necessary to accommodate pleaders but this does
not iead to any great delay. Pleaders ask for adjournments only when they
know that the judge will be only too glad to get rid of the case for the day.

9. I am of opinion that all small cause suits up to Rs. 500 in value
should be tried under small cause powers. In the larger towns all small
cause suits up to Rs. 2,000 in value should be tried by specially constituted
small cause courts, There is no other change required.

10, We have no munsifs, We have:—

Power.
Ras.
Sub-Judge, 4th Class . . . 1,000
Sub-Judge, 3rd Class . . . 2,000 ein all classes of

Sub-Judge, 2nd Class . . . 5,000 S cases.
Sub-Judge, 1st Class . . . Unlimited

11. In this province munsifs and sub-judges belong to one cadre. Any
one can be invested with any powers if he is fit for them.

12. Yes, he can be relieved of land acquisition cases, probate and suc-
cession certificate proceedings, insolvency proceedings, proceedings under the
Guardian and Wards Act. _

13. I would invest only senior sub-judges with these powers. I do not
see why this should not be acceptable to the public. .

14. T have no experience of panchayats. I doubt, if we can find suitable
men on whom exclusive jurisdiction could be conferred.

15. T would not restrict the scope of Schedule IT of the Provincial Small
Cause Court Act. This may be possible when the personnel of the judicial
service improves.

16." (@) Yes. No special limitations are necessary.

17. No. Sub-registrars in this province are generally retired military
officers with practically no education.

18. The right to appeal could perhaps be curtailed if the subordinate
judiciary were improved. At present it can hardly be curtailed.

24. T can suggest no changes off hand. My complaint is that the proce-
dure laid down i1s not followed. I am collecting materials to show how cases
are prolonged. I will place this material before the Committee when I
appear as a witness.

25. The application of the proeedure under section 106, Transfer of Pro-
perty Act, to civil suits would not be desirable in all cases. If a defendant
cannot be personally served, service on a member of the family should be
considered effective service. If no member of the family can be found, ser-
vice should be effected by proclamation or by notice in a newspaper.

26. The forms of plaints given in the Civil Procedure Code are generally
adhered to. '

27. Yes.

28. Village officials are not very reliable. The post office can certainly be
used much more extensively than it is used now but it cannot altogether take
the place of the process-serving agency.

28, Yes.

30. T approve of this suggestion. Directions to this effect have recently
been issued by our High Court. There should be no rigid rule.

31. If cases ars prepared by attorneys and all the documents are filed at
the earliest stage and the parties examined there would be no difficulty in
framing correct issues.

32. Yes. General incompetence. Every one has got into slack ways.

33. This would necessitate an extra hearing. The examination before the
framing of issues can be detailed.



A, Yes.

Q. First of all as regards ordinary jurisdiction of these officers, does each
grade exercise powers up to the same limit?

A. No. 4th grade exercises powers up to Rs. 1,000, 8rd .grade up ta
Rs. 2,000, 2nd grade up to Rs. 5,000 and 1st grade officers exercise unlim?ted
powers.

@. And what about the district judge?

A. The district judge in this province very rarely tries original suits.

Q. I take it that the district judge hears all appeals from the decisions
of 1st grade subordinate judges?

A. Yes. As a matter of fact all appeals up to Rs. 5,000 in money suits
and above Rs. 1,000 in all other classes of suits. There are very few appeals
which are heard by the senior subordinate judge.

@. And what appeals are they?

A. They are up to Rs. 500 in small cause suits and Rs. 100 in other
classes of suits. ’

Q. And beyond that limit all appeals are heard by the district judge
himself ? :

A. Yes. :

Q. As regards the court offices at headquarter stations where you wiil
have, of course, two or three judicial officers or even more, I understand the
nazarat system is the central nazarat system? I mean to ask whether each
officer has his own nazir and a set of peons or is there only one nazir for all
the officers?

A. There is only one nazir for all the courts.

@. And I understand you may have in big stations a naib nazir and
then an assistant naib nazir?

. Yes,

. And under them there are progess-servers?

. Yes. .

. Have you any other officers?

. We have a few bailiffs. ‘

. Is there any difference between a bailiff and an ordinary process-
server?

A. The bailiff is supposed to sell property in execution of decrees snd
attach property. We have not enough bailiffs and sometimes we have to
give this work to process-servers.

. Do you know how much pay the ordinary process-server gets in the
Punjab? .

A. Rs. 17.

Q. And how much the bailiff gets? .

A. T think it is Rs. 20. I would not be very sure, A little more than
the ordinary process-server. I think their grade is Rs. 30—350. I would
not be far wrong.

Q. In stations which are not headquarter stations, I take it that you
sometimes have outlying judgeships?

QRO B

A. Yes, )
Q. And there are sometimes more than one court of that nature?

A. Yes.

Q. Have you great many of these outlying judgeships?

A. Quite a number.

Q. And in these cases of course the staff is under the immediate jurisdic-

tion 'of that officer?
A. Yes,
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Q. Is there any system at headquarters by which one of the subordinate
judges is put in charge, let us say, of the nazarat? Is he usually a senior
sub-judge?

A. Yes.

Q. Is there any other administrative work that is given to one of the
judges?

4. T do net think so.

. Do you mean to say that it is only the district judge who is supposed
to do the necessary supervision as regards everything else?

A. The senior subordinate judge has powers for the distribution of work
among the various subordinate judges. He receives all the plaints and dis-
tributes them among the various subordinate judges.

Q. At headquarter stations where you have perhaps four or five judges
in addition to the district judge, of course, is the work divided among them
according to the value of suits or the nature of suits?

A. All the officers of the same class working at headquarters receive their
work from the senior sub-judge without any regard being paid to territorial
jurisdiction.

@. So that the senior sub-judge has the choice to equalise the files of
officers working under him. I suppose in order to equalise files he may
transfer cases from one court to another court?

A. He has no power of transfer. These powers are only exercised by the
district judge. Whenever the senior sub-judge wants some distribution of
work he reports to the district judge who sanctions the arrangement.

@. Have you in your experience much trouble as regards process-servers
in this province? '

A. There has been some trouble, but my experience is that if the officer
is competent and takes cars of his work, he will feel no trouble at all. Those
who are slack in their work simply say ‘‘ process not served and further notice
to issue.”

Q. Take the case where a subordinate judge, let us say, of the fourth
grade notices that a particular process-server has not been doing his dnty.
. Has he to report to somebody or can he fine or punish the man himself?

A. He has got to report to the senior sub-judge who is in charge of the
process-serving establishment.

Q. Is there any difficulty in reporting? Do they like to report?

A. They have not got sufficient time to go into these matters carefully.
They report only when they can.make out a proper case, because the orders
of the senior sub-judge are appealable to the district judge and when there
are not sufficient grounds to support the action taken, they are some-
times let off by the district judge.

Q. Do you think that the time and labour involved in making a report in
writing, prevent the subordinate judge from doing so?

d. Yes, because it always necessitates an enquiry.

0. Have xou anv svstem bv whieh xou esan know that a_particular peon
served so many processes in the course of a week or a month?

4. Yes.

¢. Do you also keep record of the number of ineffective services?

A. Yes. It all depends upon the senior sub-judge who is in charge of
the establishment., I always used to give black marks whenever I found
that a particular peon was not doing his work properly.

(). Supposing a process-server shows a low percentage of services effected
by him, do you think that the senior sub-judge or the district judge cannot
very well dismiss him?

A. T do not know whether such drastic action is taken or not, but in suit-
able cases very severe action is taken.
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34. Yes. I think that work should be so arranged that a witness shouid,
a8 a rule, be examined on the day for which he has been called.

35. Yes. This will stop if the courts take an interest in the case from
the beginning. At present most sub-jurges record evidence mechanically,
not knowing what the case really is. They try to understand the case when
it is argued after all the evidence is over.

36. I agree. The court should have the power to call for evidence if i% is
not satisfied by the affidavit,

37. This is hardly practicable.

38. No.

40. This will work hardship.

41. I approve of the suggestion. Service on the minor should be dis-
cretionary and not mandatory.

42. Sometimes it is, when the court is not vigilant. No hard and fast
rules can be laid down. Appellate Courts should watch.

43. No.

44. Yes.

45. As a rule they are not. It should be the duty of district judges to
see that the judges themselves fix dates. There should be only one diary
kept and it should be in the hands of the judge. At present the vernacular
diary is filled in by the reader. It is only a few judges who keep their own
diaries in English.

46. Yes, -They should be consulted if they are not consulted.

47. They are delayed only when witnesses are in another province or at a
distance of more than 200 miles from the court.

48. A trial when it begins should proceed from day to day till it is finished.
An adjournment should be given only for special reasons.

49, No. There is an impression prevailing that it is the duty of the
court to see that all the witnesses appear on the date fixed. I am of opinion
that the parties should be responsible for producing their witnesses. They
can take out summonses if they like. The court should take special steps
to procure the attendance of a witness only in special cases.

The courts when fixing these cases do not know how many witnesses will
turn up. They fix a number of cases for a day and have to adjourn them
all. This is most unsatisfactory.

50. The district judges are much too overworked to find time for inspection
of lower courts.

51. There are not many commercial suits in this province.

52. It should not be necessary to refer things to the Collector when it is
proposed to sell or farm out agricultural land. This causes great delay.

Notice under Order XXI, Rule 66, after attachment causes delay, It
could issue when the order for attachment issues.

Regular suits should not be allowed after a third person’s objections to
attachment are disallowed. The objection should be decided by the executing
court, after a proper trial. Objections made before the Insolvency Court
are now decided by that court almost as regular suits. If regular suits are
filed in other courts execution proceedings have to hang fire for considerable
periods. .

There should be time limit within which objections are to be filed. Say, 15
days.

53, The question does not often arise.

54. 1 agree.

55, I agree.

56. I would not curtail the period to 6 years. A decree-holder need not

apply every 3 years or one year.
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- 57. I have no opinion to offer.

58. I do not agree. In this country a good deal of business used to be
done on credit before our law courts came into existence.

60. Yes. The court should have this discretion.

61. Notice should be given before attachment is ordered if more than a
year has elapsed.

'62. No change is necessary.

63. A special notice at each stage is not necessary.

64. This is not necessary. Lists of attachment and sale proclamation can
issue at the same time. There should be an interval of, say, 15 days between
attachment and sale. .

At present vakils are not engaged in many esecution cases. If we serve
notices on vakils we will be makmg it compulsory for decree-holders to engage
vakils for execution cases.*

65. No.

67. No change in the rules is necessary. They should be worked with
care.

68. Yes.

- 69. There is great delay in realisation of assets by receivers. There are
no permanent receivers except in 2 or 3 districts. Every district should
have a permanent receiver. It is unsatisfactory to have to find a receiver
for each case. Insolvency work should be transferred to the senior sub-judge
in all districts. , )

70. No change of rules seems necessary.

72. Yes.

73. There is no objection. Some  time is spent in obtaining certified
copies.

74. T have no suggestions to make.

75. Institution of attorneys who should try and settle undisputed claims
out of court and prepare cases before they are hrought into the court.

76. No.

77. No such provision should be made.

78. No. '

79. I do not agree.

- 80. T do not agree. -

81. No such rule is necessary.

82. There should be no further enhancement.

85. No.

86. Yes. Only authorised law reports should be cited in courts.

87, Codification is attended with great difficulties. Want of codification
does not lead to much delay. »

Mr. RANGI LAL, District Iudae, Lahore, called and examined on
Monday, the 7th April 1924,

Chatrman.—Q. I understand that in this province judicial officers are
classified into four grades?

A. Yes. There are four grades of subordinate judges, 1st grade, 2nd
grade, 3rd grade and 4th grade.

Q. I understand that it is quite a recent arrangement?

A. Yes.

Q. Am I right in thinking that the fourth grade of subordinate judges
corresponds to what used to be called munsifs?
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Q. Have you any suggestions to make as regards the way im which the
rules relating to service of processes can be widened or improved? For
instance there is a suggestion that service may also be effected by registered
post as an additional check?

A. Sir, my experience has been that when a man comes to know that the
registered cover contains a process of the court, he does not accept it and
sends it back, I know from my own personal experience that acknowledgments
of registered covers sent never come back and they are often not accepted by
the people on whom they are served. :

¢. But in many cases I suppose they do come back received and in many
more come back refused. Of course in a case of that sort when the thing
comes back refused, the man must be deemed to have been served?

A. According to certain rules laid down, this is not the proper service.
And then how do you know that the man himself refused it, escept the
report made by the post man.

Q. Still if the letter has gone to the man’s correct address?

4. In some cases you find simply * refused.” In other cases ‘ not traced,’
*not found,’ ete.

Q. In cases where they were delivered and refused, that would be a valu-
able piece of evidence where the man is trying to delay service.
4. Very hard and fast rules can hardly be laid down.

Q. I am oanly suggesting that an attempt might be made of using the post
office as an additional check.

A. That is, the very first time when a summons is to issue through a
‘process-server, another summons might go through the post.

Q. Not another summons, but only a notice.

A. Then no harm is done.

@. Do you think any good could be done? .

4. Yes. If it comes back with the endorsement ‘refused’ it should be
taken as good service. But I am doubtful however. :

Q. When a process-serving peon is given a summons in the Punjab what

does he do? Does he march ont with the summons by himself and endeavour
to find the particular defendant? What is his practice?

A. He has got about 20 or 30 processes which he has got to serve within
a particular area. He takes them all out and goes from village to viilage.
If the plaintiff or defendant chooses to go with him well and good, and he
of course makes his terms with the plaintiff or defendant. Yhen they are
not there, he probably takes no particular action. It all depends as to how
‘honest he is and how active he is.

Q. Take the ordinary case. In fact do peons expect that somebody will
accompany them on behalf of the plaintiff or others?

4. They do.

@. If you do not supply an identifier of that sort, the peon may do 2ny-
thing he likes?
A. Yes.

Q. What is the usual proof accepted in the Punjab of service? Ts it
simply the return of the peon that so and so was pom’cgd out to him by
somebody or is it that an affidavit by the identifier is required ?

A. An affidavit by the peon is required.

Q. Is there any reason why an honest peon should find himself in diffi-
-culty in findicg out the defendant?

A. There should not be much diffculty.

Q. In the same way, supposing & process is sent to you from Calcutta to
court in the Punjab, to be served. In that class of tases is there greater
«delay than in serving ordinary processes?
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A. Yes, because the plaintiff is not there to point out the man. Then the
process-server can be coerced by the defendant.

Q. As regards the delay, is it a question of the peon or of the nazir?
A. Tt is the question of the peon.
. Q. In this province, I understand, there are revenue officers in each
village
A. We have a patwari for two or three villages.
Q. If there is a question of finding out a particular person, does the peon
ever go to the patwari for identification?
. I do not think so.
Q. To whom is he supposed to go?
A. He is supposed to go to the lambardar.
Q.
A.

S

Has each village a lambardar?
Yes.
Q. So there is no reason why a man should accompany a peon from head-
quarters merely to get the defendant identified?
A. No. There is no difficulty about it.
Q. Do lambardars send the peons away without identifying the man?

A. Yes. In a good many cases.

Q. In those cases, don’t vyou think if you pay a lambardar someihing
extra for his trouble, he would be more honest?

A. No. That would be much too small for him to become honest all of a
sudden. It would make no difference whatever.

@. Would he not be very glad to do this sort of work, if he is paid for his
time and trouble?

A. No.

. In many of these cases, would it not be possible to send process by post
to the nearest spot so that the peon need not start off frem the headquarter
station and travel all the distance?

A. There is no trouble about it. We have one tahsil.

Take for instance Lakore. We have three tahsils in the district, We
have subordinate judges at Chunian, Kasur and Lahore. Each of these
subordinate judges has a process-serving establishment of his own. All the
processes for the tahsil are sent to the subordinate judge and he serves the
processes.

Q. The process is sent to the nearest court in order that the process may
be served from thera. If there is another place still nearer to the place
where the process is to be served, would it not be better to send the process
to that place by post and have it served s

A. There is no officer who can be trusted with the supervision of the peon.
Tthe tahsil area is not very large. In Lahore we have 30 process-servers.
We divide the tahsil into 10 or 12 divisions and allot processes in rotation to
each particular area. One process-server is handed over from 30 to 40 pro-
cesses and he has to go to the half-a-dozen villages and serve them all and
come to headquarters.

Q. He ought to know in course of time a good many of the people?

A. We do not have the same process-servers. We change them, because
otherwise they would be more easily tampered with.

Q. As regards the actual conduct of suits in the Punjab I nnderstand
that the language of the court is Urdu, but of course a good deal of evidence
is taken in Punjabi, and then a sort of translation into Urdu is made by the
reader who endeavours to take the whole thing down, and the judge very
often takes down in English.

4. Yes.

Q. As far as the judge is concerned, it is entirely discretionary?
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A. But in this province full evidence is recorded in English by the judges
themselves.

. When the case goes on éppeal, is it found in some cases that for prac-
tical purposes the judge’s English notes are sufficient?

A. I think so.

Q. If there is any doubt about the matter, no doubt the vernacular
records will have greater authority,

A. I doubt that very much. At present, I understand that the English
record, as it is in the hands of the judge himself, is supposed to be more
reliable in spite of the fact that it is not intended to be so full a note. But,
it is, as a matter of fact, quite a full record.

Q. If that is so, don’t you think that this system of double record has
very little to be said for? Because both are full notes. Both of them are
translations; the one is by the reader doing the thing quite mechanically
and the other is by the judge himself.

4. Yes.

Q. Don’t you think that it would be a good practice in the case, at all
events, of those judicial officers whose command of English is fair to abolish
the vernacular record altogether?

A. Yes. i

Q. When a plaint is presented, I suppose it is very common for people to
present it at the last minute of the eleventh hour with plainly insufficient
court fees and then ask for time to deposit the balance.

A. Not very often. In sometimes does happen.

(). Do you think that the powers under the Code are insufficient to deal
with that sort of thing?

A. I don’t think so. The ordinary powers are quite sufficient.

. 1 think it is quite open to you to say that they should pay the amount
of the halance within 2 or 3 days and supposing that is not paid within that
period, you could reject the plaint?

A. Yes. The Code allows it.

Q. As regards the plaint itself,'h';we you any complaint as regards the
bad drafting of pleadings?

A. Yes. They are very badly drafted, becauss litigants come at the last
minute from their villages straight into the cutchery. They get hold of a
petition writer who drafts the plaints and puts them into court. Later on
he does not even know what the plaint contains, what are the necessary
documents and the counsel knows nothing about it. It has to be very often
returned for amendment. Proper documents are not on the file. It leads to
a good deal of unnecessary delay. .

Q. Don’t you think that something might be done to stop this drafting
of plaints by the petition writers?

A. My suggestion is that a graduate straightaway from the college
should not be allowed to practise in courts. He should be given an oppor-
tunity of preparing work for the counsel, who should appear in court. That
would enable him to draft a proper plaint when he comes as a pleader.

Q. Before we come to that, is there anything that you could suggest to
be dome to abolish these plaints being drafted by intensely stupid and
utterly ignorant petition writers?

A. It may work a limited hardship in some few cases but on the whole
it will be salutary.

Q. To do what?

4. To do away with petition writers drafting the plaints. We have-too
much of petty litigation which should never come into courts at .all. These
people come and pay Rs. 2 to the petition writer and have a plaint draff:ed
and put in. They probably compromise the cases later on without engaging
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& counsel. Tf we insist upon their engaging a counsel, we won’t have too
much of this petty litigation.

Q. I take it that in the case of a person who chooses to put a small value
for a title suit of some complication, everything goes wrong because of the
ignorant petition writer.

A. Yes. Very often.
Q. Does he sometimes also bear the character of a pleader’s clerk? Do

you find that the person to whom the litigant goes is sometimes one of the
several clerks of pleaders?

4. Not exactly a clerk. But he is a tout.

Q. Do you find sometimes that when a plaint is drafted by a petition
writer, there is filed with it a vakalatnamah for a pleader at the same time?

A. Yes. There is a pleader engaged. )

Q. Does it sometimes happen that the pleader merely has the thing shown
to him and he has not drafted the plaint?

A. Very often,

Q. In that class of cases you could make the pleader responsible for the
drafting of the plaint?

A. The pleader sometimes signs the plaint and sometimes does not sign
the plaint. If he has drafted the plaint himself, he signs it.

Q. When the plaint is presented, I take it that a date is given by the
munsarim for the return of the process when the summons is issued.

A, Yes. :

Q. Nothing very much turns on that day?

A. No.

Q. By that date does the defendant as a rule file the written statement
or does he ask for time to file the written statement?

A. Sometimes he files and sometimes he asks for time.

Q. Do the sub-judges in this province or some of them exhibit undue
laxity in granting renewed applications for time?

A. Yes. (Some notes made by the witness of particular instances handed
to Chairman).

Q. What is the head of the subordinate judge’s office; I mean what is
your chief ministerial officer called?

A. Only one senior subordinate judge has got an office. Other subordin-
ate judges have got readers.

Q. Is it the reader who sits by him?

A, Yes. :

Q. You have not got an office 'ht all?

4. No, only one subordinate judge in the district has an office which has
one clerk. He is a sort of co-ordinating officer.

Q. In your district you have got a unified office, serving all the courts,
under the control of the senior subordinate judge.

4. Yes.

Q. In Bengal each judicial officer has a little office of his own and a man
called sheristadar to whom plaints, execution applications and all things of
that kind go. You have not got that?

A. No.

Q. Here you have got one office and I take it that all plaints are pre-
sented in that one office and you have a plaint clerk and one or two special
execution ¢ muharrirs.’

A. All execution cases go to the various courts.

Q. Who receives the applications? Take an ordinary case where a fourth
class subordinate judge has made a decree.
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A. Evidence is taken on commission when witnesses are of other provinces
and are living berond 200 miles.

Q. And what about pardahnashin ladies?

A. Pardahnashin ladies are generally examined by some officer of the
court or summoned locally. That does not take time.

@. I think in your note you have given answers to a number of questions
of our questionnaire and we are very much obliged to you for that. I am
sorry I have not had much time to go through your answers and suggestions,
but is there any point on which you would like to lay emphasis?

4. The first point is that the judiciary in this province is very incom-
petent and the second point is that it has got too much work.

Q. Do you think that the files of all the courts are very heavy? Do you
know the statement of their files? _

A. I know all ths courts in this province. I know very roughly that each
subordinate judge of the fourth class has an average of 500 cases, of the
second class about three to four hundred and of the first class about two to
threo hundred.

Mr. Justice Stuart.—@Q. You mean pending?

A. Yes, I consider that the file is so much heavy that it cannot be properly
dealt with by a single officer,

Chairman.—Q. T take that all these' pending cases would practically be
contested cases?
A. Not all.

Q. I take it that cases pending before subordinate judges of the fourth
class are not very complicated and difficult cones. They are petty cases?

A. Not in a place like Lahore, but in outlying places the subordinate
judge of the fourth class has a good deal of petty work.

Q. Would you mind telling the Committee what in fact is the position
with regard to small cause court powers? Does every subordinate judze
exercise small cause court powers or are these given according to the
personal needs of the court?

A. Some selected subordinate judges of the fourth class have small cause
court powers up to Rs. 50 and very few have powers up to tlie value of
Ks. 100. :

Q. And what about subordinate judges of the third class?

4. No small cause court powers are exercised by subordinaie judzes of
the third grade. )

Q. And what about judges of the second grade?

A. They do not exercise any powers, I mean small cause court powers.

Q. Then what is your suggestion about it?

A. My suggestion is that cases up to the value of Rs. 500 should be done
on the small cause court side, There is no reason why subordinate judges of

the third grade should pot exercise small cause court powers. Cases between
Rs. 100 and Rs. 500 should be tried by senior subordinate judges.

Q. 1 understand that subordinate judges of the third grade are quite
competent to try title suits which are complicated up to the value of
Rs. 2,000, Is it not? :

A. Yes.

Q. Well if he is competent to fry complicated title suits up to the value
of Rs. 2,000, is he not competent to try small cause cases up to the value of
Rs. 500°?

4. Yes, if he is actually competent to try complicated cases he is certainly
competent to try small cause cases.

Q. In fact the question of competency is decided before he is appointed
and not afterwards.
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A. Yes. There are only four places where small cause courts are estab
lisked, and these are Delhi, Ambala, Lahore and Simla.

Q. Would you like any further provision to be made for commercial cases
and cases relating to bills of exchange?

A. There are not very many commercial cases in this province.

@. I understand that in Amritsar they have gt a good deal of commer-
cial litigation?

4. Yes there are some cases.

@. Am I right in thinking that there were some cases in 1920 and 1921
owing to slump in piece goods? .

A. Yes.

Q. If a person has accepted a bill of exchange and does not pay, do you
not think that a case, if instituted, should be tried more quickly than a pre-
emption suit or a title suit? ’

A. It would be satisfactory to have this case tried more quickly.

@. Would you like to introduce Order 37 procedure at places like Amritsar
or elsewhere where commercial litigation is a bit heavy?

A. T am afraid I am not in a position to give a definite reply.

@. Would you like the idea that in places like Amritsar where there is
lot of commorcial litigation, those men should only be posted who have got
special training in these matters?

A, Yes.

@. Would you be in favour of it?

A. T would certainly be in favour of it.

Another thing I wish to say is this. In this province, suits of very large
value are tried by subordinate judges who are very often incompetent and
sometimes corrupt. ) )

@. Why do you say that? Is that simply an impression or was there any
action taken because of corruption? Had High Court any occasion to dismiss
anybody on that ground?

A. Yes. There have been dismissals and prosecutions. In this province
all suits, however big, are tried by subordinate judges, while in the Presi-
dency towns all cases above Rs. 2,000 in value are tried on the Original Side
in the High Court.

Mr. Justice Stuart.—@Q. What is your method in the Punjab of indicat-
ing to the District Judge and the High Court the delay in each particular
court? Is there any system by which statements of delay are sent to the
High Court?

A, Yes.

Q. What are the statements? Could you show me the place in the High
Court Rules indicating how they are prepared, and how they are sent out
and what they contain?

A. We send a report giving details of the six oldest cases.

. You only give the numbers but you don’t send out statements of
detail.

A. It is never done.

Q. How can it be possible to check whether the delay is due to the judge’s
fault or is due to causes beyond his control, unless some explanation is
given, the mere fact that so many cases are pending conveys nothing?

4. If you look at the record, it will speak for itself.

Q. Supposing there are 300 cases pending for a year. Do you mean to
say that the district judge would send for the records of these 300 cases and
examine each record?

A. Well, the district judge is supposed to inspect the subordinate
judges’ courts occasionally.
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A. The execution petitioner will go to that subordinate judge.
Q. Youa mean he will go to the court and present it to the judicial officer.

A. He will put it in a box which is opened at a particular hour and the
the man will have to be called and dates given. :

@. That box is opened at a particular hour and then the man is shouted
for and the judicial officer passes his order.

A. Yes.

Q. That is every order however mechanical it may be in execution is
actually made by the judicial officer.

4. Yes.

Q. Does the clerk write the order or does the judicial officer write it
himself ? ’

A. Now the High Court is insisting on all orders in execution cases to be
recorded by the judicial officer himself in his own hand.

@. Where does he write the order?

4. On the back of the petition.

. What is the order?

A. The order is ¢ office to report,” and the office has to report as to when
the decree was passed. )

Q. You write it on the back of the petition. Where do you write the
subsequent orders?

4. On a separate sheeb.

Q. Hav’'nt you got any definite crder sheet for execution showing its
history from beginning to end?

A. The subsequent order is supposed to be followed on the petition and
another sheet is used if necessary.

Q. Is the subsequent order recorded on the back of the petition or is it
recorded on a separate proper order sheet? ' :

A. The subsequent order will be recorded on the back of the petition
and when there is no room leff a separate sheet is used.

(. What really is the case is that order sheet is tacked on and that after
the first order all the orders will follow?

A. Yes, .

Q. Do you not think it would be an improvement if there were an execu-
tion muharrir as part of the office under the subordinate judge and if these
things were presented there and the execution clerk was to draft the pro-
posed orders or to bring the matter up to the judge and get these formal
orders passed?

A. T do not see how it will improve matters.

Q. Tho first order is ‘‘office to report.”” Cannot that be dome without
keeping the petitioner waiting till the box is cleared?

A. Office has to report from the register.

Q. But cannot that be done without keeping the man waiting? Do you
not think that judicial officer’s time might be saved if he is to write
* approved * on the draft order put up the execution clerk?

4. T would not trust any subordinate officer to pass any formal order.

Q. But you would not mind if he were to make suggestions? ]

A. That is generally done by the reader. When these petitions are taken
out the reader looks at them and he gives them over to the man who is
called ¢ ahalmad ’ and he has got to write his remarks on that,

Q. That is the reader who sits in front of the judge.
A. Yes.

Q. And he sends it to somebody else to report.

A. Yes.
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Q. Does he put it up to the judge for his signature?

A. Yes

Q. So what is done by the execution muharrlr is really a part of the
reader’s work.

4. Yes.

Q. As regards the written statements do you tind that they are worse or
better than the plaints?

4. Much the same.

Q. Do you find that people make any use of the order relating to discovery
or interrogatories?

A. Tt is not understood at all in this province.

Q. How are issues settled in this province® Are they handed in by the
pleader or does the judge take some trouble about it?

A. They are framed by the judge but in a most perfunctory manner.
They do not examine the parties or witnesses and they do not require all the
documents to be filed before framing the issues.

Q. Are cases opened in the Punjabh? Does the plaintiffi himself get up
and put his hands in his pocket and tell the judge in a semsible way whether
the suit is for damage for killing a man or such and such a thlna?

. No, it is not done at all.
Q. Does the judge begin by recording the evidence?
A. Yes, very often he does not know anything about the case.
Q. He does not know even the pleadings.
4. No.
. If it is a complicated case he simply goes on writing and be is not in
a p051t10n to decide questions of irrelevancy.

Q. He tries to do what he can but he thinks it best to record even what
is unnecessary rather than to decide relevanecy or irrelevancy.

. Are people given to prolix cross-examination?

A. When the judge is not vigilant the counsel goes on.

Q. Why should he go on? .

A. To please his client.

Q. And he does not even know the pleadings?

A. Because the case would probably have been filed about a year ago and
he has forgotten all about it. If the case is a complicated one, he sxmplv
goes on writing and writing.

Q. And if a question of relevancy of ‘evidence arises, what does he do?

A. He tries to do what he can.

@. Have you got a system by whlch pleaders are paid daily in this
province?

A. Somietimes. Only in big cases they are paid daily fees.

Q. I take it that difficulty does not arise very much in big cases?

A. No, even big cases are very badly handled in this province.

[+

Q. Do you think that this practice of daily fees is in any way responsible
for undue cross-examination?

A. No, I do not think so. When a big counsel takes daily fees he is
probably worth the fee.

@. Do you find as a rule that a man, who takes three days for the work
which ought to have beer done in an hour, is a person who has got no other
work for those three days?

A. Yes.
Q. What is your opinion with regard to evidence taken by commissioners?
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@. But don’t you think that it would be better to have a statement of
delay which really is a history of the case? There are strong objections to
sending for the records, because sending for the records means holding up
the case.

A. It is for the district judge to call for the list.

@. That would be throwing the onus on the District Judge? In other
provinces there are High Court rules on the subject.

As to inspections I know that inspection is considered quite seriously in

_Punjab. But as a matter of fact, are the courts inspected every year?

A. The district judge has no time to make any inspection at all.

Q. How often has your court been inspected by the district judge?

A. Never in my life.

Q. How many years’ service have you put in?

A. I have put in 18 years’ service.

Q. You have what is known as a fard-i-ahkam. Could you kindly show
us the rules of the High Court under which that fard-i-ahkam is prepared?

A. That is only an index. )

Q. Is there no order sheet in the Iunjab?

4. No.

@. An order sheet is in most provinces something of this kind. As
soon as a suit is instituted, the order sheet is opened up. Plaint presented
within time, court fee sufficient, plaintiff to deposit process fees by such
and such a date. On such and such a date process fees received, process to
issue on such and such a date, and then when the case continues it goes on
showing a complete history of the case.

A. There is no such thing here. The orders are spread on the record.
This fard-i-ahkam is filled up at the end.

Q. Out of the whole judicial staff in: the Punjab 36 officers have got legal
qualifications and 139 have not. I mean by legal qualifications an LL.B.
degree. I have also included barristers among the 36. I want to know what
was your system of training before an Extra Assistant Commissioner in the
past was promoted to hear civil suits. How was he trained before he
received those suits?

4. The system has changed a little now. I will tell you what happened
to myself. I passed a competitive examination and was put on for settle-
ment training for a period of 9 months and then I was given 3rd class powers
as munsif and 3rd class powers as magistrate.

Q. Did the settlement training include civil law?

4. No.

Q. Were you trained well in revenue matters?

A. Yes.

Q. And you probably found in the office an old unannotated copy of the
Civil Procedure Code and you had to carry along as best as you could with
the plain text?

4. T had passed the departmental examinations by that time.

Q. Is there a paper in civil law—I mean in the Departmental Examin-
ation?

A. There are two papers in civil law and that included the whole of the
Ciril Law. .

Q. T am told that quite recently a new rule has come in that in future
sub-judges will only be employed if they have legal qualifications and Law
Jegrees? ’

A. Yes. . .

Q. They are also expected to have had sowe practice as lawyers.

4. Not necessarily.
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Q. How many years did you spend in each grade?

4. I am now officiating as a district judge. I was made a first grade
sub-judge after putting in only 8 years' service.

Q. Have you anything of the nature of an efficiency bar?

A. Yes. We have.

Q. After how many years?

A. The efficiency bar comes in the Rs. 500 grade.

. Q. Do you know whether orders are passed on the report of the district
judge or on examination of the man’s work?

A. There are very few cases in which the efficiency bar is applied.

Q. Don’t you think that there has been an absolutely enormous advance
now-a-days in the commercial development of Punjab?

A. Yes. There has been some advance.

@. Don’t you find that everywhere even in small places factories are
rising and commercial undertaking is going on making conditions very much
more complex than they used to be before?

A. No.

Q. Have you not noticed in places like Ambala and Amritsar that there
is an extraordinary rate of progress?

A. Yes. Amritsar is the distributing centre for the Punjab and has
been so for a long time in fact.

Q. Don’t you think that in this province the Government ought to be
prepared to meet the conditions caused by any increased complexity that
may arise. The nature of the litigation is getting much more complex and
there are many commercial suits.

A. Yes. .

Q. Do you not think it is advisable in these circumstances to do some-
thing in the way of training certain sub-judges especially to cope with the
commercial litigation, to understand commercial usages and commercial
habits, that is relating to contracts and so on, which are not very easy
things to understand?

A. Yes. .,

Q. You are also strongly in favour of some sort of systematic training for
all civil judges before they enter on their duties?

A. Yes. _

Q. I find from the Civil List that one member of the I. C. S., Indra
Mohan Lal, a gentleman of about a year and a half service is graded here
as a sub-judge. Do you know any particulars?

A. Before he was appointed to the I. C. S., he was a candidate for the
appointment of a munsif.

Colonel Roe.—Q. You remember that, before we had district and sessions
judges, we had divisional sessions judges?

A. Yes.

Q. Before the divisional judge was abolished, the district judge had
small cause powers?

A. Not all district judges.

Q. I think there was not any district judge without small cause powers.

A. I never had any small cause powers before I came as a small cause
court judge.

Q. Don’t you think that a senior sub-judge who is responsible for the
distribution of work could be given small cause powers and he could well
take up and try these petty cases?

A. Yes. I think the powers of the small cause courts also might be
increased to Rs. 2,000.

(. Where are they?



19

A. Lahore, Amritsar, Simla and Delhi.

Sir T. Desikachariar. —@. I see from the note on the Administration of
Civil Justice in this province thiat a good number of your suits are suits for
money and moveables. .

A. Yes.

Q. I also see that 163,000 out of 187,000 cases are suits below Rs. 500.

A. Yes.

Q. They seem to be all very petty litigation. If that is the nature of
the litigation, why do you say that the munsifs are not in a position to cope
with the work?

A. They have got more work than they can cope with.

Q. Is the work too heavy?

A. The establishment is understaffed.

Q. I do not yet follow. What is the total number of subordinate judges
-you have?

A. These suits are all tried on the regular side. They are not tried on
the small cause court side. If they are tried ‘pn the small cause court side
that will save the time of the appellate court also.

Q. Suits are tried by subordinate judges on‘the small cause court side
only up to rupees two hundred.

A. There are few subordinate judges who have powers only up to rupees
one hundred. Many of them have no small cause court power.

Q. Having regard to the work of the subordinate judges do you think
that their small cause court powers can be safely increased.

A. T think small cause court powers of first class subordinate judges
should be increased but not of the lower class.

Q. In my province a munsif, directly he is appointed, is given small
cause court powers up to rupees fifty and it goes up to rupees two hundred.
Supposing such a thing is tried would it be feasible?

A. When men of old standaxd have retired it might be feasible.

@. Provided a proper selection is made the existing number of munsifs
can cope with the work. .

4. I do not know. It will have to be seen after experience as to how
much less time is taken when cases are tried by small cause court side.

@. There are 187,000 cases of which 163,000 are below five hundred rupees.
If half of these are tried by the small cause court side it will reduce the
work of the judge as well as of the appellate court. That can be done by
proper selection of officers and more efficient supervision of their work so
that there is a possibility of increasing the small cause court jurisdiction.

A. Yes, all cases up to rupees five hundred should be tried by the smalt
cause court side.

@. I suppose subordinate judges have mno territorial jurisdiction except
the district jurisdiction. I suppose the High Court prescribes the juris-
diction and not the local government.

A. Yes.

@. I wish to know whether the provisions of the Civil Court Act with
reference to the appointment of honorary subordinate judges has been given
effect to.

A. There are some honorary subordinate judges but they are very un-
satisfactory.

. Why are they unsatisfactory?

A. They have practically no legal qualifications. They are appointed on

consideration of rendering loyal services and not on consideration of legal
qualifications.
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Q. Taking into consideration the present mode of selection do you think
that people will be available for serving as honorary subordinate judges if
the selection is made properly?

A. Men who are really competent will not be available.

Q. And those only who want honours will be willing to take up such
appointments?

A. Yes.

Q. I think having regard to the enormous amount ¢f work done by the
hpnorary subordinate judges they can be in a position to relieve the stipen-
diary subordinate judges of their work.

A. We have got some experience of honorary subordinate judges and
that experience leads us to think that civil work cannot he entrusted to
honorary subordinate judges.

Q. Well, I find in the report of 1922 that there are 73 honorary courts and
they are responsible for the disposal of forty thousand cases and pothing is
said so far as the quality of the work is concerned. I would like to know
as to what exactly you think of the disposal of so many cases by these people.

A. They are petty cases,

Q. I put it to you whether there is any possibility of selecting suitable
people to do this work.

4. I do not think so.

Q. Have you anything corresponding to honorary subordinate judges?
You will agree with me in thinking that people will have to travel twenty
to thirty miles, sometimes twice and sometimes thrice. What do you think
of having village panchayats to dispose of such petty litigation?

A. We have no experience of panchayats and I am afraid we cannot con-
fer exclusive jurisdiction on panchayats. We cannot gef suitable men.

Q. There are books of law and theory that I have been reading. With
regard to village panchayats I thought your province is cradle of village
community.

A. There is hardly a man whom we can trust.

@. Have you got anything corresponding to our Village Panchayats Act?

A. An Act has recently been passed but it has not been definitely brought
into use yet. .

Q. So it is not possible to say what that experiment is likely to prove.

A. A man like myself who has been for twenty years going from village
to village and from district to district and who has come across all kinds
of people should be in a position to say whether it would be reliable or
not.

Q. Are you not somewhat pessimistic?

A. I am only stating the real facts.

Q. Iz it not a real disaster that people should come for a petty suit from
a distance of fifty miles?

A. The more facility you will provide the more litigation there will be.

(. The net result of your view is that you do not think that village pan-
chayats are going to be of any use.

A. Yes.

Dr. DeSouza.—Q. Who are the honorary munsifs? I see there are 'Iarge
number of men who have disposed of forty thousand suits. Are they village:
headmen? . )

A. Notables in the city and the outlying places who have rendered gouut
service to Government on various occasions.

Q. What is the Act which confers these powers on them? Is there any
special Act?

A. There is the Punjab Civil Court Act.
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@. I am asking you about recent years.

A. Recently there have been some members of the Indian Civil Service
who had very little experience of judicial work done by subordinate judges.

@. Is that a recent innovation or was that so formerly?

A. It was not so formerly because now there is some difficulty in getting
Indian Civil Service men-for the appointment of district judges. At present
great difficulty is experienced in getting Indian Civil Service men for this
post.

Q. Then what is your suggestion?

4. My suggestion is that Indian Civil Service people should make up
their minds quickly and should work as subordinate judges for something
like ten years before they become or are appointed as district judges.

Q. Do you think that at present Indian Civil Service officers appointed
as district judges have got no judicial experience?

A. Indian Civil Service district judges are reluctant to work as sub-
ordinate judges because that is a junior appointment and pay is not very
high.

. But now they have got a time scale? They will be getting the same
voayp

A. There are two time scales, senior grade tlme scale and junior grade
time scale. If an officer is holding a senior appointment he gets pay
according to the senior grade time scale and if an officer is holding a junior
appointment, he gets pay according to the junior grade time scale.

Q. For the sake of efficiency would you insist that Indian Civil Service
people before they are appointed as district judges should work as subordinate
judges for at least ten years?

A. Yes very strongly.

Q. Does he hear appeals from the judgments of Provincial Civil Service
subordinate judges who have worked for more than ten years as subordinate
judges?

A. Yes, even from the judgments of those who have worked for twenty
years.

(. There is another question which I like to ask you. Do you think that
one of the causes of delay is due to the fact that officers are transferred fre-
quently? What is your opinion with regard to that?

A. That cannot be avoided and is necessary. These transfers do not con-
tribute very much towards delays in the disposal of cases. When an officer
leaves a case the other officer coming in his place begins from that stage
where his successor had left and at the utmost it involves one adjournment.

Q. You have been working as senior subordinate judge at Lahore for
several years, what is your experience about the state of file here?

4. The senior subordinate judge has got more work than he can cope
with.

Q. Do you think that there are more delays in the court of the senior
sub-judge hera than in any other court?

A. That all depends upon the officer who happens to be the senior
gub-judge in Lahore. Cases heard in the senior sub-judge’s court here are
ore complicated than the cases that are heard in other districts. A very
competent officer is required for Lahore.

Q. What has been the actual state of the file for the previous four or five
years?

A. There has been great congestion.
Q. What remeuy would you suggest?
A. Appointment of a very competent officer.

Q. Do you think that it would improve matters if an additional district
judge were appointed in Lahore?
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4. T have suggested that in a place like Lahore there should be an addi-
tional district judge exercising original jurisdiction. Lahore is now like a
presidency town and litigation is between very influential people and big
people and so on. It is not fair that a sub-judge who sometimes may be
corrupt should try cases of unlimited value.

Q. Are you in favour of having some civil suits decided by sub-registrars?

A. Sub-registrars are often retired military officers with no educational
qualifications. They would hardly be suitable to do that class of work.

Q. I saw a proposal in a paper suggested by a witness in another pro-
vince that they might introduce the system of a judge trying civil cases,
with the assistance of jury with no right of appeal. Do you think that
this province is ripe for this sort of arrangement? :

A. No.
Q. So you are in favour of retaining the right of appeal?
A. Yes.

Q. Another point. What is your experience with regard to cases between
minor parties?

.A. I am of opinion that service on the minor is not necessary. That
causes a good deal of delay. He should be served only when he has attained
the age of sixteen years so that he may have an opportunity of saying some-
thing regarding the appointment of his guardian. At present minors who
are not even a year old are served.

@. Do you think that another cause of delay is due to the fact that
records are sent for from the record branch?

A. Yes.

Q. Is it not a fact that at present there is only one record room, with
civil, revenue and criminal records, which is under the Collector?

A. Yes.

Q. Do you think, if they are separated and placed under the district
judge, it would not facilitate matters?

A. No.

Q. If it is placed under the senior judge or subordinate judge, don’t you
think the record-keepers would comply with the requisitions for records more
quickly than it is done at present? ’

A. It would not be commensurate with the expense.

Q. With regard to district judges you said they were overworked. What
is the remedy for this?

A. I think all land acquisition cases and guardianship cases, also provate
cases might be made over to the senior subordinate judge.

Q. With regard to executions, is it not your experience that there is
much delay? What remedies would you suggest with regard to this?

A. There is only ono remedy I can suggest. That suits by third persons
who object to attachment »f property should not be allowed. At present a
property is attached. A third person comes and objects and claims the pro-
perty as his own. The suit is summarily dismissed by the court. Then a
regular suit is brought up. That takes two or three years. All the time
the execution is held up.

Q. Another reason why execution proceedings are delayed is that judges
and subordinate judges take up execution work at the fag-end of the day and
sometimes leave them to their readers. Do you think things will improve if
directions are issued to subordinate judges to take up execution matters in
the first part of the day?

A. Yes. It has been my practice to take execution work first.

Q. Is there any special day for it?

A. No special day.

Q. What is your experience with regard to other ccurts?
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Q. The power is given to the High Court and not to the local govern-
ment.

A. It was given to the local government but now it has been transferred
to the High Court subject to the sanction of the local government.

@. In this Act there seems to be a provision that the selection is to be
made by the High Court itself.

A. I know ever since the Act came into force that the High Court has not
appointed any munsif.

Q). If the appointments are made by the High Court do you not think the
function of the honorary munsif will be found satisfactory?

A. Tf the High Court can find better men.

@. The High Court will not be influenced to the same extent. Do you not
*think if appointments are made by the High Court the selection will be
much better?

A. The question is that vou have to decide what kmd of men are con-
sidered suitable and then whether that kind of men are available.

@. There will be retired government servants, retired deputy collectors
and retired subordinate judges.

4. A man who has retired at the age of fifty-five years after doing judicial
work has probably nn zeal left in him.

Q. Have you seen that many after retirement pine for work and having
nothing to do they fall upon reading the *‘ Gita ”’?

A. We have not found men who are keen on doing that kind of work.

Q. Can you not find a leading landholder?

A. They have got no legal qualifications.

@. But in petty money suits law is not much used.

A Will you give them small cause court powers?

Q. I leave the question of detail. I am only asking questions on
priociple.

A. There may be some who are ugeful but most of these big zamindars are
apt to take sides.

. There is always a suspicion of their being biased.

Yes. .

. There are certain number of suits tried by tahsildars.

. They are relics of old time.

Do tahsildars exercise civil jurisdiction?

Formerly they used to de but now I do not think that they exercise
any c1vxl Jurlsdlctlon

. Do they exercise concurrent jurisdiction with the munsif?

A. Yes,

¢. How is the distribution made between the tahsildar and the munsif?

Bakshi Tek Chand.—Where there are no munsifs the tahsildar is empowered
to take up civil cases,

Q. Ts it the policy in this province, so far as possible, to concentrate the
courts at one station or to decentralise them among the outlying stations?

A. We have outlying courts but a great majority of the courts is concen-
trated at the headquarters.

Q. Take a district like Amritsar or a district with a number of seven
tahsils.

A. We have no district of more than five tahsils.

Q. Now in such a district how many outlying munsifis are there?

A. We have probably three.

Q. I think _you told the Committee that there was a marked change in
this province in the method of recruiting munsifs. You said that the old

BeroRo



22

system had been changed and that the change was an adequate one.

A. Yes, Now I understand all the subordinate judges are law graduates.

@. I think that is insisted upon?

A. Yes. One of our grievances is that men having no legal qualifications
are grouped together with those who have high legal qualifications. People
working in other offices are sometimes recruited in this branch of service
and prove a failure. They might be doing good work in their own capacity
but it is very rare that they prove an acquisition to the judicial department.

Bakhshi Tek Chand.—I understand you suggest a system of attorneys?

A. Yes.

(. Will you kindly explain the system?

A. What I want is that there shouid be some system by which cases,
before they are actually brought before court, may be prepared. At the
present time litigants come from villages with money in their pockets and
engage fresh law graduates to conduct their cases, who in fact know nothing
of law and practice. I would suggest that law graduates should work as
attorneys or solicitors and should prepare cases rather than plead in court.

@. Do you insist on chamber work?

A. My point is that there should be an experienced pleader whose duty
should bs to appear before the court and plead the case, but there should
also be a junior pleader who should prepare the case and correspond with the
Titigant, . .

@. So you would divide the legal profession into two parts, (1) attorneys
.or solicitors and (2) advocates or barristers?

A, Yes.

Q. Would you have this system at every place, even in outlying munsifis?

A. Yes.

Q. Do you not think that this system suggested by you would be very
expensive to the litigant public? According to your suggestion litiganis
shall first have to engage attorneys and then a counsel who would appear in
.court and plead their cases?

A. Well at present litigants have to go to their counsel for about a dozen
times or even more, and if you add up all that I do not think that expenses
will be much.

Q. Well supposing we have got competent judiciary and a sufficient
pumber of judges, would you advocate this system even then?

A. Yes, because it is not fair that a fresh law graduate should conduct
cases in court. He must have some experienge and training.

Q. But if the litigant engages a senior and experienced counsel, would
you still require the system of having attorneys?

4. In that case details will have to be worked out, but I should like to
have something of that kind, because petty cases are got hold of by junior
counsel who do not know anything of law and practice. In my opinion it
would ba much better if senior counsel appeared before court and junior ones
prepared cases for them. Junior counsel should not be allowed to practise
in court for two or three years. They should simply prepare cases for senior
counsel,

Q. As regards district judges, they are recruited in this province in
three different ways:—

(1) from the provincial service;
(2) from the Indian Civil Service and
(3) two posts are reserved for the bar. _

Do you think those who are recruited from the Indian Civil Service have
got sufficient judicial training before they are appointed as district judges?

A. In some cases they have not.
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A. T know that a great many people do not pay any attention to the
execution work themselves. They leave it to their readers, they write the
orders and put it up for signature. That is not satisfactory.

Q. Your opinion is that directions should he issued to subordinate judges?

A. The High Court has issued orders that all execution proceedings
should be in the hands of the judges.

(. What ahout the sale of agricultural lands by the Collector?

A. I do not think the Collector should have anything to do in the matter.
I do not understand why the case should be sent to the Collector at all.
There is always a conflict going on between the Collector and the civil court.
Under the law the civil court should have ‘the final say in the matter.

Q. Your suggestion is that the procedure should be abolished?

A. Yes.

Q. Are you in favour of the present rule which requires that decree-
holders should keep the decree alive by applying every three years?

A. They can apply at any time within 12 years.

Q. Would that reduce the work?

A. I think so. .

Q. Are you also aware of the fact that one of the causes for delay is sub-
mission of returns of work by the munsifs and subordinate judges? Does
it nrot tend to postponing lengthy and complicated cases? If they take
lengthy cases, the requisite number cannot be made up.

A. I do not think so.

Shaikh ALI BAKSH, Merchant, Amritsar, called and examined on
Tuesday, the 8th April 1924,

(No Written Statement received.)

Chairman.—Q. I think your firel cairies on Dbusiness in hide and skin
at Amritsar.,

A. Yes.

@. You are yourself an Honorary Magistrate at Amritsar. .

A. Yes. _

@. What I should like you to tell us is not so much on the point of pro-
cedure but the state of litigation in Amritsar at present?

" (The witness began giving his evidence in vernacular.)

A. My complaint is that there is a great delay in the disposal of cases
because there is a great difficulty in serving processes. Process-servers should
be attached to each court separately. The present practice is that the
process-servers do not go to the lccality and they write down false reports
while sitting in the nazir’s room or in the nazir’s office and there is a
great delay in consequence. The sub-judge in each case, where the ser-
vice is not made, should hold enquiry and take full explanation and then
punish and fine them. I think it would be a good thing to have the
pay of the process-servers increased but that alone would not be sufficient
to stop their dishonesty. At present they can say: * my pay is very small,
what can I do.” DBut if their pay is increased they will not become honest.
The increase in their pay has not in any way improved their work, on the
contrary it has made them worse. Now they expect higher bribe than they
got hefore. Of all the presiding officers of the court some are good and some
are lazv. From what I have seen about half are good and half are not good.
I think there ought to be a special judge in Amritsar who could understand
commercial matters and also in Lahore and Delhi. It leads to unnecessary
adjournments because the various presiding officers do not know commer-
cial law., Jf we have got a separate judge to deal with commercial
matters then everything would go well. The presiding officer leaves the
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execution work to the reader and other clerks. I instituted three or four
cases myself. My cases are simply for money lent. When they are small
cause court cases they are decided fairly quickly but when there are larger
cases there is a considerable delay. In my opinion it will be a great advantage
if the small cause court power were increased and I should like to see it
increased to eight hundred or one thousand rupees. I pay seven hundred
and three rupees as income tax. I deal in hides and I am alone. I have no
partner. ‘

(The constitution of the proposed appellate benches was explained to the
witness.)

Mr. Justice Stuart.—Q. Do you think that the establishment of these
benches would be an improvement on the present system?

A. T think it would be a very good idea and would give justice.

(Bakhshi Tek Chand again explained the point to the witness who adhered
to his previous answer and added that he considered that appeals to the High
Cfmtl'rt W)ere a source of great nuisance and involved a lot of money and waste
of time.

Mr. W. deMALAN, I.C.S., District and Sessions Judge, Amritsar.

Written Statement.

1. It is impossible to state in general terms the ** period reasonably
required ' for the disposal of the various kinds of civil proceedings. One
might as well be asked to say how long it should take an artist to paint a
picture or a novelist to write a book. There are so many things to be taken
into account in each case, ¢.g., the nature of the case itself (simple or com-
plicated), the idiosyncrasies of the parties and their witnesses and pleaders,
and the state of the pending file of the court concerned. General statements
and averages based on statistics in regard to the heterogeneous mass of work
which comes before civil courts, are bound to be misleaaing.

2. It must be remembered that litigation is one of the main recreations
of the people of this country, who have not as yet taken kindly to the ordinary
recreations of civilised society. The average Indian litigant likes to have a
good run for his money, and to prolong the excitement of a pending case as
much as possible, Even if the plaintiff is anxious for a prompt decision,
the defendant is naturally in favour of delay: while counsel on both sides
are usually interested in keeping the case going, for the sake of their own
pockets. The law’s delays are, no doubt, a scandal in this country, but this.
scandal will not be removed until 4he attitude of the people generally towards
litigation is radically changed by education and civilisation. Action from
above is unlikely to have any practical effect until this change takes place
below.

3. (Also 34 and 35).

Much of the delay which occurs in ecivil proceedings is due to the time
wasted in summoning witnesses and recording oral evidence. A case may
sometimes be kept hanging on for months, if not years, because parties insis$
on calling witnesses who, for some reason, are reluctant to appear, or cannot
be found. As a rule, oral evidence is entirely worthless, and is not even
mentioned in the Appellate Court. I would abolish altogether the system of
summoning witnesses through court, and make the parties entirely respon-
sible for producing their own evidence. The court could then dispose of the
average cases in two hearings at most, after the framing of issues. The
initial delay, which frequently takes place owing to the difficulty of serving
the defendants with process, cannot be avoided except by improving the
process-serving agency. Time is often wasted by pleaders asking for a date
for arguments. Such adjournments should be granted only in complicated
cases, where there is a large mass of documentary evidence to be studied.
Ordinary cases should be argued immediately on the conclusion of evidence.
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As & rule, both parties should be ordered to bring their evidence on the
same da_te, and the case should go on until the evidence is finished, other
cases being postponed, if necessary, to the following day. This would pro-
duce some confusion at first, till people get used to it, but would save time
in the long run. L : 3 o

Subordinate courts in the Punjab have recently been informed by the Regis~
trar of the Lghore High Court, in his letter No. 664-G., dated 80th January
1924, that *‘ in other provinces a civil suit is disposed of very much as a
Sessions case, i.e., the witnesses on either side are called for on a fixed date
and the case is heard from day to day and disposed of without the repeated
ac.h.':)urnments which mar the progress of a civil suit in the Punjab.”” -The
Civil Justice Committee will doubtless be in & position to point out to the
Punjab courts the reasons for this remarkable difference between the Punjah
and the rest. of British India, and to suggest remedies based on a review of
the practice current in the courts of other less backward provinces. .

My own view:is, as indicated above, that the process-serving agency should
te employed simply and solely on the business of serving processes on parties,
and that parties should be left to make their own arrangements for producing
their evidence. I do not believe that any serious- failure of justice would
result from this change, while the service of processes on parties would be
accelerated and improved, ‘as the agency would be ‘able to concentrate -its
energies on this latter business. The process-serving establishment could
also be reduced, snd a good deal”of public money would be saved, not to
mention the economy of: time and paper now wasted over recording - oral
evidence. .

4. I do not think any alterations in the present method of recruitment
of judicial officery would have the effect of speeding up proceedings. :

5. There are now no ‘ district munsifs”” in the Punjab. Sub-judges,
on appointment, might well be made to,watch proceedings in the courts of
- selected sub-judges of experience: for ;two’ or.three months, before being
allowed to try cases by themselves. "Most of our judicial agency is ‘“ amateur
but 8 man of average intelligence does not take long to pick up the necessary
knowledge of law and procedure.

6. Transfers of judicial officers naturally cause delay and impede.the course
of justice, On the other hand, sub-judges have a good.deal of drudgery,
and are apt to get stale if left too loflg in one district. One year should
ordinarily be the minimum, and two years, the maximum. District -judges
should be transferred after three years.

7. I would deprecate the fixing of any standard of efficiency based on
mere outturn, as likely to lead to the shelving of troublesome cases and concen-
tration of attention on short and simple cases. Monthly statements of work
are inevitable, but too much importance should not be attached to the ‘‘ tale
of bricks.”” The art of manipulating statistics is only too well understood in
this country. : .

8. The concentration of many civil courts in one place is, on the whole,
8 convenience, yand does not lead to delay. The supply of pleaders in each
place is governed by the demand for their services.

Litigants naturally prefer pleaders with a reputation for ability. Increased
distribution of courts would not improve matters in any way, except that
it might give more chance to inferior pleaders and thus lead to increased over-
crowding of the legal profession.

9, 10 and 11. No changes are required in this district.

12 and 13. District judges, who also have heavy criminal work as sessions
judges, should be relieved of all miscellaneous work, such as insolvency,
guardianship, probate and succession certificate cases. In heavy districts,
land acquisition cases should also be made over to the senior sub-judge.

14. Village panchayats have been a complete failure in the Punjab, mainly
because they had no exclusive jurisdiction. I do not think they should be
entrusted with such jurisdiction, as they do not command public confidence.
Tn these days of improved communications, they are an anachronim.

B
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17. I do not recommend the investing of sub-registrars as such with civil
jurisdiction of any kind. Some subregistrars might be appointed honorary
civil judges. : :

18. No change is required.

22. I always look at appeals when filed, and Fass orders as to whether
they are to be fixed for pakki or kachhi peshi. never dismiss an appeal
without sending for. the record. This procedure should be enjoined on all
subordinate appellate courts.

24. I would abolish the system of summoning witnesses through court,
as recommended under question 3.

28. Parties should be allowed to have notices and summonses sent by post
registered for ackmowledgment, on their own responsibility. Such service
should be considered effectual, unless proved to be otherwise.

80. Parties frequently assist process-servers in the service of processes,
and no rules on the subject are required.

81, The art of framing issues can only be learnt by experience, and by
verbal instruction given by inspecting officers. In most districts, district.
judges are too busy to spend much time in inspecting subordinate courts.

87. Courts should have discretion to cut short the examination and cross-
examination of witnesses, by a brief written order. Oral evidence is almost
invariably useless, and no injustice would result from curtailing it.

41. No change in present practice iss required. The suggestion at the end
of the question is impracticable.

43. The art of writing judgments of suitable length can only be attained
by experience and by instruction given by inspecting officers.

49. It is practically impossible, at present, to try cases continuously. See
suggestions under question 3.

66. I have no remarks to make on the main parts of this question. In
regard to the query ‘“In simple mortgage suits is there any necessity for a
final decree,”” I would point out that, in redemption suits relating to simple
or usufructuary mortgages, it appears to be unnecessar% to follow the proce-
dure laid down in Order 34, Rule 7. The decree should be simply to the effect
that the plaintiff is entitled to redeem the property in suit on payment of
the amount found to be due. No date should be fixed for payment, the
period for execution of the decree being governed by the ordinary law of limi~
tation. Failure to redeem within the period fixed in the decree does not,
in such cases, debar the decree-holder from all right to redeem, and there is
thus no object in fixing a period for payment. I have frequently come
across decrees in redemption suits wrongly drawn up—in this respect, and it
would, I think, be advisable to alter Order 34, Rule 7, in such a way as to
remove misapprehension of the law on this point. The rule, as it stands, is
clumsily drafted. It should be made clear that it is unnecessary to draw up a
preliminary decrge in suits for redemption of simple or usufructuary mort-
gages. One decree only is required in such cases, specifying the amount to
be paid for redemption of the property in suit.

Mr. W. deMALAN, I.C.S., District and Sessions Judge, Amritsar,
. called and examined on Wednesday, the Sth April 1924,

Chairman.—@Q. You are District and Sessions Judge at Amritsar?

A, Yes.

¢. You have given us a reply to some questions of our questionnaire. I
want you to help us generally to get a grasp of the position of the courts in
the Punjab. TFirst of all I-notice that in the Administration Report, furnished
by the High Court, the state of things does not seem to be given as regards
each particular court. It cannot tell you what the number of cases were at



29

the beginning of the year in eaeh case, how many new cases were instituted
and how many were disposed of. One cannot therefore easily tell whether
there is a delay in the Punjab, to what extent and in what part of the pro-
vince. Can you help us in any way? '

A. Statistics are given in lump and are perfectly useless. Unless you
have figures for separate courts 1 think it will be impossible to give any
idea. You cannot deal with the courts in lump. .

@. In your court, for instance, at Amritsar do you send up to the High
Court every year a statement of the amount of work done in the district
judge’s court?

A. Elaborate statistics are sent up for each court and &very month a
statement is sent up showing exactly the state of work. As a matter of
fact it is now sent up quarterly for every court. At any rate a statement
of pending file in each civil court is sent up to the High Court every month.

@. And therefore statistics do exist somewhere for each court of the
work it has done during the past year and of the state of the pending file.

A. Yes.

Q. Now in your own judgeship what is the position as regards delay? Are
the courts congested and if so which? ’

A. My own court is very congested. I have four to five hundred ecivil
appeals pending. I was given an additional judge for two months and that
reduced the pending file by one hundred and directly he went away it came
up again. Against every judgment that is passed there is an appeal. Every
day I find half a dozen of appeals on my table.

@. What appeals are done by the district judge? Does he do all appeals
from the subordinate judges?

. A, A certain number of appeals go to the senior sub-judge.

@. Apart from that the district judge has to do all the appeals.

A. Except those which go to the High Court.

@. How many appeals were disposed of last year in 1923?

A. I have not got figures. L )

Q. I want to find out the amount of delay. I understood you saying that
four hundred appeals are waiting. Taking one year with another 'wgat num-
ber of civil appeals does your other work give you a chance to dispose of in
a year? Can you do three hundred appeals in a year? '

A. I think two hundred as a rule. At the present moment I have got
about a couple of a dozen of civil appeals pending from 1922 and four hundred .
from 1923 and the rest of 1924. I suppose eighty-four units should be dis-
posed of in & month which should consist of at least three sessions cases
and the rest civil appeals. v

Mr. Justice’Stuart.—Q. Where is that—in the High Court order?

A. I think you will find that from the Registrar.

@. Is that the standard laid down for the sub-judge?

A. They have got a particular standard.

Chairman.—Then practically the 1923 appeals have not been touched yet.

A. They are being done steadily. You cannot confine yourself entirely
to old appeals. You have to turn out a certain number and every day I have
a small number of civil appeals which are still waiting to be heard.

Q. Apart from civil appeals have you to do any original work?

A. Occasionsally I have to try suits under the Patents Act because the
senior sub-judge cannot try these cases. I also do probate cases. I do
not do insolvency and succession certificate, I also do land acquisition cases.
They are very troublesome. They are practically big civil cases, '

Q. Is that the usual rule throughout the Punjab that the district judge
does land acquisition, probate and patent cases? ‘
B2
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A. Yes. But if a district judge is posted in a light district he has to
do miscellaneous work as well. It is very troublesome indeed.

Q. As regards the portion of your time that is engaged on civil work, do
you think that it is just the same as that engaged on criminal work?

A. I devote.one day in a week for criminal work and two days for sessions
cases. You might say that I devote three days for civil appeals.

Q. When do you do probate work?

A. This work is often put in on those days which are fixed for doing civil
sppeals and land acquisition cases are generally put on eriminal appeal
dsys because this arrangement suits the Public Prosecutor who is also Govern-
ment Pleader. As a rule these petty cases are put on civil appeal days
and civil work thus suffers.

Q. As regards lower :courts in your district do you get sufficient time
to inspect them yourself?-

A. In Amritsar I have not inspected any court. In fact I do not get any
time for this purpose. A High Court Judge came himself and inspected
them. In fact it 1s not the practice there. There are so many courts that
it is difficult for the judge to find time for their inspection. Much of the
time is taken up by his own work. In other districts I always used to
inspect munsifis, especially outlying munsifis. I always inspected them very
carefully and also some of the sadar munsifis,

Q. Apart from that, do the lower courts send up statements of delays
showing how many cases are pending and how many are very old and etill
hanging fire? Do they also give reasons why so many cas=s are pending and
why they are so old?

A. Yes, they do send up statements but it is very difficult to check them.
It is not possible to know from those statements why they are so old. These
statements go to the clerk of the court who brings these facts to the notice
of the judge. o

Q. So if very old cases are pending the only information that you can get
is about those cases which are pending for four months or are older than four

months?
A, Yes. . :
Q. And do you think that it is sufficient to enable you to tell the condition

of the court? .
A. That can be done only if the judge inspects the courts himself.

Q. I understand that there is further difficulty in supervising courts, I
mean lower courts, in the Punjab, namely, there is a sort of index in the
beginning of the file simply giving dates of certain phases of the case. Neo
reasons are given why the case was qostponed or adjourned on such and such
a date. Is that the practice generplly followed in this province?

A. The court keeps a Chitha in English, There is no separate sheet for
recording reasons. Only the dates of adjournments are given on the index
of the file and nothing else.

Q. So if you want to find out the history of a case, you cannot pick up
the file and find out everything in chronological order?

A. No. Very often if an old case comes up before me, I order my reader
to make a brief summary of the case showing why and when the different
dates were given.

Mr. Justice Stuart.—Q. Is it not a fact that it is in this province only
that reasons for adjournments are not given, and that such reasons are given
in all other provinces?

A. Here in the Punjab we are understaffed. Work here is very keavy and
we have to work under great pressure. The ministerial staff is not sufficient
to do all the work. )

Chairman.—@. Is it possible to gather in a short time whether the eourts
below are dealing with questions of continuous adjournments and matters of
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that sort by getting hold of the records and looking through them? Is it
possible to know whether a particular case has been sensibly dealt with?

A. The difficulty is that records are kept in vernacular.

Mr. Justice Stuart,—Q. Well that is also the position in the United
Provinces. In the United Provinces the record is kept in vernacular but in
Ben%al the record is kept in English. An abstract of orders is prepared in
English in the United Provinces and sent up to the district judge, and if
when the suit is more than a year old, it is sent up to ithe High Court in
original. This statement gives you everything you want to know. It mnot
only gives facts but also reasons why the case has so long been delayed.
Do you agree that such & system could be introduced in the Punjab?

A. Yes.

Chairman.—@. With regard to the trial of cases that have come before
you, have you any genersl impression which you can give us why so much
delay occurred in & particular case? .

A, There is one difficulty in those cases in which there are about one
hundred or more defendants., They have all to be served and sometimes
personal service is required. In cases of that kind service will take not less
than & year. Meanwhile several of them would die and it is a hopeless
business to serve so many defepdants. Great delay is caused in getting service
effected on all of them. .

Mr. Justice Stuart.~—@Q. But you have got Order 1, Rule 8, and I think
you can well utilize it?

A. Yes; where the whole village is concerned you can serve them by
proclamation or public advertisement. .

Chairman.—@. Have you ever substituted personal service by service by
registered post?

A. I think that Order 1, Rule 8, can be worked all right. If there are
one or two who are likely to contest the suit they may be served personally
but a general notice may be given to all others. When all of them have a
common interest they can be served with public advertisement. It is intended
for villagers and co-proprietors. i

@. If you have only got 10 ér 12 people with some interest in the suit,
the ordinary way would be td give notice?

A. 1 am speaking of hundreds. Those cases are tremendously delayed
because people keep on dying and the other cause of delay is the way in
which people will insist on producing oral evidence. You will come across
appeals in which the evidence is mever referred to at all. Pleaders mnever
touch oral evidence. They get hold of one legal point and argue on that.
Recording of oral evidence is a sheer waste of time and that is a fruitful
cause of delay. . -

Q. Do you find there is an undue delay in the service of process?

A. There certainly is.

Q. Do you think the defendants find it easy to corrupt the peons?

A. That is what I am told.

@. Have you any idea which form the problem takes most generally? Do
ou think the plaintiffs in money suits see that the summons are not served
gecause they want to snatch an ex parte decree? '

A. No. I think the defendant tries to keep out of the way, so he gets
the process-server to report that he could not find him, or that he (the defend-
ant) was not in the village.

Q. As regards witnesses you say it is usually entirely worthless to summean
witnesses through court, and you want. to abolish the system altogether?

A. That was the suggestion, It is rather wild. What I mean is that
on the whole no serious injustice would be caused by absolutely abolishing
the summoning of witnesses. The average witness is absolutely useless.
If he comes willingly he is probably biased, and if he comes unwillingly he
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is biased the other way. In civil cases one practically never takes notice
of oral evidence except in a few exceptional cases. Ordinarily taking down
oral evidence is simply a waste of time.

Q. Have you had much difficulty because cases have been constantly post-
poned as the witnesses who have been summoned did not turn up?

A. I have not done original cases,

Q. Is that a special nuisance in the Punjab?

A. T think it is certainly one cause of delay, and I think the Code gives
sufficient power for compelling witnesses to come. At the same time the
plaintiff does not want a witness to come, because it so happens that the
witness invariably turns against him. A party may go on wasting a lot of
time pretending to call a witness. It is almost & kind of fabian tactics.

Q. As regards the hearing of cases, I understand cases are not opened by
pleaders at the first instance. They are begun by the suberdinate judge
by recording evidence on the date of hearing, after issues were framed a month
or two ago.

A. Yes.
@. Do you find that when questions of relevancy crop up, the subordinate

judge says that he will decide them at the end of the case? Very often hLe
forgets them at the time of writing the judgment.

A, Yes.

@. I think that something could be done by insisting upon the strict
observance of the rules laid down in the Code?

A. T think it would be very useful to insist on that. I do not remember
o ever hearing it dome. Of course the real difficulty is that many of the
pleaders are overworked and they have not the time to go into the case
properly.

. Q. Do you think they have proper instructions? When the pleader goes
into court, does he know what sort of witness be is going to examine, and
what he proposes to say? '

A. I think in important cases the parties go to him in the morning and
have a sort of rehearsal. ‘

hQ. Do you find that the issues are badly framed or well framed on the
whole?

A. Well, I think, on the whole the issues are well framed.

Q. Do you think the pleadings are not correctly drafted?

A. The pleadings are very often written in vernacular and are longwinded
as a rule. I suppose they are written in a sort of traditional way.

Q. It is rather a rigmarole. Is it not?

A, T think it is.

Q. Is it not generally written in chronological order? »

A. Tt is very difficult to follow. If you have a long plaint of 16 headings,
1 reply a man starts by saying ‘I admit paragraph 'so and so.” If you write
15 in’ English, it is easy to follow.

Q. Is it the custom in Punjab for people to make proper admission or go
on denying it? '

A. T think they plead well enough.

Q. Do you find any use is being made of interrogatories or notice to admit
documents to the opposite party?

4. I do not think they are very much used.

Q. If a man wants to prove that his opponent executed & certain document,
one way of proving it is to exhibit an interrogatory whether he has or he
has not executed a document?

A. T think he would be asked that surely before the issues were drawn up,
if he were in court. This would mean more work for the process-server. .
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@. What would ordinarily happen is that the judge would settle the
interrogatories in the presence of both the pleaders and parties, and then it is
the duty of the parties to take notice?

A. That is not used at all.

Q. As regards documents, what is the subject of Order 12? Does that
depend upon what the judge does when settling the issues?

A. Probably it depends on the admissions of the defendant. -If he denies
certain points, those points are put in the issues. :

Q. Supposing in connection with a dispute it is necessary to prove & docu-
ment, does the plaintiff in the ordinary way proceed to take subpwnas for
witnesses to prove the documents or is it customary for him to demand an-
admission of the document from the defendant first?

A. I think probably before issues are settled the court will say ‘¢ You
ask the other side whether they admit the document '’ and if they do not,
the side producing the document will be called to let in evidence.

Q. 1 gather from you that the framing of issues is taken quite seriously,
that is to say, the judge does at that time read the pleadings. ahd, if the
parties are before him, examine them at the time and minimise the amount
of disputes and then put down the issues. Is that so? '

4. Yes. .

@. Do you ever get issues on appeal like this—Is the plaintiff’s claim barred
by the principle 'of res judicata or estoppel or that sort of thing? Is the
plaintiff’'s claim bad for misjoinder or non-joinder of parties or misjoinder
of causes of action?

A. There mi§ht be cases of unnecessary issues but I simply pass them
off, because the lower court says ‘‘ No finding is required on this point,”’

Q. Do you find that the pleaders of parties, instead of arguing the case af
the finish of the case and the judge giving decision scon after, take a long
date for arguments, and turn up with a lot of unnecessary contentions after
having had 2 or 8 weeks to manufacture?

A. I think many courts prefér to give a date for arguments because
they have got a long cause list and there are a lot of people waiting in many
cases. It is very difficult to hear arguments at once in a difficult case
dealing with a whole lot of evidence. 1 think as a rule both the courts and
the counsel prefer to have a date if there are a lot of documents to be looked
into. I think that in big cases it is reasonable to have time for arguments.
In ordinary cases I would prevent it.

Q. I was only asking whether too much of that is done. Does it tend tc
unnecessary adjournments?

" A. I think some courts probably do it.

Q. Do you find judgments hanging up for a lung time after the arguments
are finished? .

A. Some judges are very bad in that respect.

Q. Is there any return in which they have to state the number of cases
where judgments are kept for over a month?

A. There is no such statement showing the interval between the end of’
the case and the date of judgment.

Q. As regards the office work, I rather think that it is somewhat
different from what it is in Bengal. I understand that each plaint is
filed in one and the same office and when that has been filed, it is distributed
by the senior sub-judge to the particular judicial officer who has to deal
with it and each pacticular judicial officer other than the senior sub-judge,
I understand, has a bench clerk but not an independent office of his own.
Is that the position?

A. Yes. ‘

Q. In Bengal at sadar stations if you have a district judge, a sub-judge
and a couple of munsifs, each munsif in addition to his bench clerk has a
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man who is called sheristadar, and a couple of clerks, one of whom it
trobably an execution clerk and his office i an entirely independent unit.

When a person comes to file a plaint, he files it within the munsif’s juris
diction and proceeds with the case in that very court and puts in all hi
execution petitions in that court and so on, so that each judicial officer i
served by a separate and independent office. I understand dyou really have
one office for all the courts in one particular station presided over by the
senior sub-judge. _

£. Yes. He does the distribution of plaints. The outlying courts have
‘their own office. Ordinarily something like 10 sub-judges are working and
it is a waste of money to have a separate office for each of them.

Q. In Bengal we were suggesting that the unification of office in the
sadar station might be made. I understand in the Punjab you have got
that.

A. Yes, of course the district judge has got his office separate and the
senior sub-judge has got his court clerk.

@. Apart from the bench clerk that sits in front of each particular judicial
officer there is only one office serving all the courts apart from the district
judge’s court.

A. Yes, the senior sub-judge looks after all the work.

Q. I understand that the execution petitioner does not go to this office
to present his execution application but he goes and puts it in a box which
is opened at a certain time and then applicant is called on and the matter is
+dealt with by the judicial officer concerned. '

A. T am not sure about the execution petitions. It is usual to have a box
ior all petitions but I cannot say whether execution applications are put in
tnat. :

Q. At any rate there is no doubt that it would be much better if the
first presentation of execution application is made properly to someone in the
office who deals with that kind of work.

A, Yes.

Q. There is one matter sbout which I should like to have the benefit
of your opinion and that is the question of the jurisdiction of the four grades
of subordinate judges. I understand that at present the distribution of
powers between these four grades is a comparatively recent matter.

A. Yes, they used to be munsifs and we have now got four grades of
subordinate judges. ' i

- Q. Fourth grade sub-judge has power up to rupees one thousand.

A. Yes, he corresponds to a munsif,

Q. Then to what point does the pdwer of the third grade sub-judge go?

A. To two thousand and second grade to five thousand and first grade
unlimited.

. Q. Are you in favour of extending all these powers or do you think that
they are reasonable?

. A. I do not see any object in extending. It gives a certain amount of
distribution of work. “A sub-judge of the fourth grade gets many cases
because his cases are shorter. I think it is better mot to raise them. There
will be no advantage in it.

Q. T_hen as regards small cause court work. I understand apart from
places like Amritsar, where there is a small cause court, there are too many
cases of small cause court type under five hundred rupees which are not
tried by the small cause court procedure. Is that so?

4. Usually a sub-judge is given small cause court power up to rupees
hundred. They are difficult cases and unless you have.a particular man it may
eause trouble. :

Q. But do you not think that it is rather a waste of time, if the small
cause court power is not extended to rupees five hundred, because there are
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many cases of small cause court type which res%‘lt in appeal if they are not
properly tried. _

A. Certainly. You would have to give small cause court power up to five
hundred to somebody at every station.

Q. Is there any reason why that should not be done?

4. I have never tried small cause court cases. It requires fairly a good
man to do small cause court cases up to five hundred rupees because these are
so much complicated cases. Still on the whole it will probably work all right.

Q. Take a third grade subordinate judge. He is supposed to be able to
try original suits up to the value of two thousand however complicated.
Simple suits up to five hundred rupees are only little less elaborate than the
small cause court suits. .

A. The High Court is very reluctant to give small cause court powers. It
is & dangerous weapon. Personally I should think that a subordinate judge
trying cases up to one thousand can try small cause court cases of five hundred
rupees.

Q. Of course revision is allowed bui peopls do not utilise that.

A, Yes,

Q. The next thing which I want to ask you is about second appeals in this
province. If a case i= mct of the small cause court type then I understand
there is a second appeal, whatever its value, on the point of law to the High
Court. A good many second, appeals filed are of very small value.

A. I think so.
Q. Supposing it is a case about agricultural land or other land. The

subject-matter of the case is that the land is only worth fifty rupees. Do
you think that three trials are reasonable?

A. In the case of land it is only the revenue value.
Q. What will be the market value?

A. Tt might be any amount. I will leaw the right of second appeal in all
land cases in which they are allowed now. .

Q. Do you get many appeals sn questions of landed property whose actual
market value is very small, say, Rs. 50 or Rs. 100, i.e., cases relating to small
houses, tin-huts, ete.?

A. Yes, there are some appeals of that nature, but I cannot recommend
any alteration. - " ) :

Q. Well, such cases are tried in the first instance by the subordinate judge
who sees the witnesses, then it goes on appeal to the district judge or the
senior sub-judge who has not seen the witnesses. At present you make
findings of facts final but not on law. Now do you think that it would be
a hardship if findings on law were also made final? Would there be any
great hardship? Do you not think that in small cases like this the right
of appeal to the High Court on points of law is unnecessary elaboration?

A. There should be a right of revision.

@. Well, supposing it was thought desirable that these cases should be
tried first of all by sub-judges and then should go on appeal before a bench
of two judges, both on points of fact and law, but nothing more and sup-
posing in order to strengthen the appellate court you had selected people
who are, let us say, soon likely to be promoted as district judges. Do you
think that it would be a good thing if instead of having two appeals there
were only one appeal? There would be no right of second appeal and this
bench would hear appeals up to the value of Rs. 1,000. Do you think that
this system would work well ?

A. Would there be a bench in each district or for a group of' districts?
Q. That would be for a group of districts.
A. Would that bench be over the head of the district judge?
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Q. No. That bench would hear appeals only in cases up to the value of
Rs. 1,000.
1 Mr, Justice Stuart.—Q. This system was, I think, introduced in the

eighties; are there records of the Chief Court on the subject?

A. I do not know. I cannot give any mformatlon with regard to that. I
"mever heard of it.

Bakhshi Tek Chand.—Yes, this system was introduced in the eighties, but
was considered to be very expensive and unsatisfactory and therefore stopped.

A. I do not know.

Chairman.—@. We have had a file of the Government of India at one time
regarding the introduction of this system, and that was perhaps in the
eighties. But it was pointed out that the scheme was very expensive and top
heavy.

' A. I have no information of that. But I would say that people like the
right of appeal.

Mr. Justice Stuart.—@. We have been asking several Indian litigants and
they say that they do not cherish the right. Is there ground for that belief?
Have you ever enquired from the successful party whether he appreciates the
right of the other side to appeal?

A. I think there is a great difference between the English attitude and
the Indian attitude towards litigation. I have been getting many commercial
cases in Amritsar and people always say that they want to take advantage
of all to which they are entitled, at least on questions of law. People there
want their cases to be tried in a businesslike manner. i

Chairman.—@Q. Well, I am coming to that question. Have you given
direct attention to commercial litigation in Amritsar?

A. I had a good many commercial appeals.

Q. I understand that there were many cases in the month of September
of 1920 and afterwards owing to slump in the piece-goods trade. A great
many people ordered goods and they actually accepted bills of exchange; but
unfortunately the market value went very heavily against them and the
rupee exchange also fell. Now we have evidence before us to show that in
places like Lahore and Amritsar and Delhi many people accepted bills of
exchange, but they would not take delivery of their goods and would not
pay the price and so cases filed were kept pending for months and months
together. Do you think that Order 37 could be applied in these cases?

A. Well, I cannot say anything about it, but this much I know that there
is great delay caused in these cases and it is all due to the fact that our
courts are amateur and not expert in commercial matters. At places like
Amritsar and Delhi there must be posted expert men, those who have special-
ised themselves in this respect.

@. Places like Amritsar and Lahore, I take it, are getting more commercial
work every year. Do you not think it would be worth while to do some-
thing which may lead to speedy disposal of these cases?

A. Yes, something must be done and those officers should only be posted
at these places who have good training in these things. You cannot expect
an ordinary sub-judge to do this work. He is accustomed to de title cases.
This work is too much for him. I think it will be a very good idea.

Mr. Justice Stuart.—@. Can you imagine any way by which the members
of the judicial service could be trained? I think they could get sufficient
training at places like Bombay and Calcutta.

A. Possibly, I think that will do.

Q. Do commercial cases receive precedence?
A. Yes.

@. I think there is a rule to that effect?

A. There might be, but I do not remember.
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Chairman.—@. Well now, does that result so far as you can say, in far
too many cases being put down for each day, i.e., more than the judge can
hope to finish? .

A. I think some courts appear to put down too many. I think it is a°
thing which the judge should manage for himself. If you look at the ordi-
nary court list, it looks certainly appalling. There are so many cases which
may fall through by people not being served.

Q. Apart from that do you find that again and again & man comes with
his witness and every time the case is adjourned? In the end he does not
trouble to bring his witnesses at all. :

A. I cannot say. Any responsible judge would not do that. If the man
has got his witnesses ready, he (the judge) will take the case.

Q. Don’t you think it would be better to have a prospective list
instead of the ordinary diary, i.e., when a case is ready for trial, put it
down on the prospective list sine die? On the due date it should be dealt
with. The parties should know when it will come on.

A. I do not think that will be any improvement. Now a man gets his
date and he takes it. Otherwise if you let him go without a date, then you
have got to send a process-server. His report may or may not be correct.

@. That won’t apply in case of pleaders?

A. I cannot tell. Pleaders occasionally say that they have not been kept
on by the party.

Q. The remedy for that is the moment anybody appoints a pleader, he
must put the pleader’s name on the record as a representative. Then the
pleader can’t play fast and loose?

A. It occasionally happens that a man has engaged a pleader to start a
case and then later on there is a hearing at which the pleader turns up and
says “I am not engaged in the case any longer and I am not going to
appear.”” Then the case is decided ex parte or thrown out. Then the party
comes and says that he was not aware of the date. '

@. You think that the difficulpy would be in the people knowing the date?

A. Yes. An ordinary man who comes from a village 40 or 50 miles from
the court house, generally wants a purchi. I think you must fix the date at
the time when the man is there in order to avoid the delay of serving by
process. The process-serving agency is very hard worked. -

Mr. Justice Stuart.—Q. How would this system work in the Punjab? "
When the plaintiff files a suit, he is made to give his registered address as
a preliminary before he is allowed to do anything further. As soon as a
defendant is served and appears, he is made to give his registered address
before he is allowed to enter a defence. This is a system that has been intro-
duced elsewhere. After that you don’t send any process at all. You simply
send a registered letter. Whatever excuse he may give afterwards, it will
not be hs’gened to. Would that work in Punjab? :

A. I think it would be very difficult. However, I do not see why it should
not be tried.

Q- Ttis being tried in our province. If the man says he has not received
it, we do not-listen to him. But the point is registration of address. If he
changes his address, it is his business to inform the court?

A. When we once serve a defendant, he then comes and he is given a date.
There is no furj;her communication with him unless some change of date is
necessary in which case he has got to turn up.

Q. A.rg there any rules as to the keeping of case diaries in the judges’ own
handwriting, or is it much neglected ?

A. It is a rule that each judge should make the entries in his own hand.

@. Does he?

4.1 tl}inl_: he does. I have frequently inspected the courts and I found
that the diaries were maintained all right. I think most of the courts do it.
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Q. X find in my own province that this sort of work is usually deliberately
shirked, because they say ‘ we have never done this before, why should we do
it noW.’ And so we find this wants constant watching to see whether they
really do it. To my mind the case diaries is one of the important things. Do
you think that on the whole they do keep them reasonably well?

A. I think in some districts where the district judge has time to inspect
the courts they keep the diaries all right.

Q. How many times has the inspecting judge inspected the courts at
Amritsar during the last 5 years?

A. I think nearly every year.
9. This year how long did he stay?

A. I think 4 or 5 days, because there are a very large number of courts
to ba got through.

-Q. I find your High Court Rules appear to me to be most admirable. Do
subordinate judges ever read them? They lay down how a case should be
tried, what they should do, ete.

A. They are not followed. - .

Q. Are these men really examined on them? Don’t you think a very
great deal could be done by training them? «They are told not to give an
adjournment except for a good cause. They are told not to let in a document
when it is filed at the last moment, etc.

A. They do that because it is almost certain the appellate court will let
it in.

@. Don’t you think it is very necessary to improve the training of your
subordinate judges? Before they take their seat on the Bench, they have no
training at all. :

A. No. It would be a good thing if they could be trained, but I don’t
see who is to do it.

Q. I think you have got In the Punjab an excellent system of training
junior civilians and revenue settlement officers. Why should you not give a
similar kind of training for your judicial officers?

A. We had judicial training for assistant commissioners at one time, but
I do not think it did very much good. The man who sat in the court had no
responsibility.

@. Had he anybody with him?

A. He was sitting with a judge.

Q. My suggestion is to appoint a special instructor to read with the pupil,
to point out to him the difficulties, give him pleadings, ask him to criticise
and in addition make him attend the court and take him through the
voluminous rules and see that he does not cram just as he does for examina-
tion purposes. .

A. It will be certainly a good thing if it could be done.

Bakhshi Tek Chand.—@Q. You remember that before 1914 when the mnew
scheme was introduced the insolvency, probate and guardianship work was
done by the district judge (of the old style) and not by the divisional judge.
Was it the practice?

A. T think it was.

Q. What do you think of the present system under which the district
judge (new style) is made to do this work? It has now been tried for 10
years. .

A. Peisonally, I think it never ought to have been done. A senior sub-
judge becomes a district judge and there is no reason why he should not
do it.

Q. From the point of view of litigant public do you think it would be a
ereab hardship if this work is delegated to senior sub-judges?
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A. T cannot say. I think a senior sub-judge is perfectly competent to
do the work and he does it very well and probably the district judge whe
is ha d worked could not attend to the work carefully and in good time.

Q. Do you think that we may revert to the old practice?
A.'Yes,

Q. With regard to the Indian Civil Service gentlemen who are a.ppomted
as district judges, do they in these days have much experience of civil work
before they are appointed district judges?

A. I did a certain number of civil cases as a munsif and then as a sub-
judge. I do not know what happens now-a-days. The average Indian Civil
Service district judege has very often done no civil work. They do not get
any training in civii iaw, .

Q. Don’t you think that some sort of training is necessary before they
are appointed as district judges?

A. I should think it would be a good thing.

Q. Apart from ]ud1c1al training what is your opinion as to theu- having
actual experience in doing civil work?

A. I think they cught to be appointed to work as sub-judges for a certain
time before they are made district judges.

@. With regard to the suggestion about the registration of addresses do
you think the system will work in this province where most of the litigants
are illiterate and several places have not got post offices? :

. 4. T think ordinarily there would be somebody in the village to read the
thing.

@. Will that be an improvement upon the present system?

A. Personally I do not think it is necessary to have any change If any
notice is given I would have it given in the ordinary way. If the other side
wishes to take the risk of sending it by post, I would leave it to his discretion.

>

Rai Bahadur GANGA RAM SONI, District and Sessions Judge,

Gujranwala.

Written Statement.

1. A. In this provmce very few original suits are tried by the district
judges, their main function being the disposal of civil appeals. A eivil
miscellaneous appeal against an order shoulcf ordinarily take not more than
four months for its disposal; and a regular appeal not more than six months.

Original suits in subordinate courts should ordinarily take for their
disposal the period as detailed below:—
(a) Title suits, one year,
(b) Money suits, six months,
(¢) Small causes, four months.

B. Execution proceedings in civil courts.

(i) Cases in which movable property is attached should ordinarily take not
more than six months for their disposal.

(i) Cases involving attachment and sale of immovable property should
ordinarily take one year.

2. The period actua]ly taken for the disposal of the civil proceedlngs as
detailed above exceeds, in the majority of cases, the reasonahle period glven
above. The reasons for this are mainly as follows : —
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(2) In cases, in which the number of defendants is large, a good dead
of time is taken in effecting service of summonses on them.
Generally speaking the defendants try to evade service.

(b) In contested cases, the party in possession of the property, which
forms the subject-matter of the litigation, does his best to
prolong the case. ®

(¢) A good deal of time is taken in getting the witnesses served. For
this delay parties as well as the process serving agency are to
blame.

+(d) The non-observance of important provisions of the law of procedure
by the presiding officers of the courts, for example, (i) In a
good many cases, the parties are not carefully examined before
the framing of the issues and the result is that proper issues
are not struck and unnecessary evidence is permitted to be led.
(i7) The provisions relating to the production of documents by
the parties are not carefully observed and the result is that
sometimes documents materially affecting the merits of the case:
are permitted to be produced at a late stage of the case which
necessitates the adjournment of the case in order to -enable the
other party to rebut that evidence. (#ii) Preliminary points
relating to jurisdiction, court-fees, etc., which should be decided
before proceeding with the case on the merits, are not so decided.
(iv) The provisions of Order 11, Rule 1, relating to discovery by
interrogatories are not generally observed. (v) Sometimes om
account of rush of work, the presiding officers are obliged to
adjourn cases for hearing arguments or pronouncing judgments.

In this connection, it may be stated that the quick disposal of a case
depends to a considerable extent on the personality of the presiding officer.
If the presiding officer is a competent man and is acquainted with law and
procedure, he will be able to save a good deal of time by exercising effective:
check on the parties and their counsel.

The High Court have recently issued orders in connection with the
attendance of witnesses and other cognate matters and it is hoped that a
careful compliance with those instructions will tend to the more speedy
disposal of cases. :

Ezxecution of decree proceedings.

The delay in the disposal of execution of decree proceedings is mainly
due to the following causes:— "

(i) Institution of a large number of frivolous objections, inainly at
the instance of the judgment-debtors.

(i1) Inefficiency of the process serving agency.

(ii1) The presiding officers generally do not pay personal attention to-
this important branch of their work and leave it to the minis-
terial staff. .

(iv) In cases where agricultural land is involved, the proceedings have
to be taken through the Collector and a good deal of time is.
wasted in the office of that officer.

3. If proper steps are taken to remedy the defects pointed out above
and the rules of procedure are strictly enforced by the presiding officers, it
13 hoped that the period, during which civil proceedings are now kept
pending, would be appreciably shortened. In this connection the following
points deserve careful consideration:— i

(i) Special care should be taken in the appointment of judicial
officers and only those persons should be appointed who are fully
qualified and equipped for the job.
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(ii) Provisions relating to the service of summonses on defendants
should be relaxed. Experience shows that in cases in which the
number of defendants is large, a good deal of time is required
for effecting personal service on all the defendants. A consider.
able time would be saved if a provision were made in law for
service of summonses on defendants through the ageny of Post
Office by means of registered letters. .

km) The law may be amended so as to authorize the parties to effect
service of the summonses on their witnesses without the assist-
ance of the process serving agency and to make the witness,
who fails to attend court in spite of such service, liable to ths
same penalty as is now provided for non-appearance after ser-
vice, through a process-server. This provision, however, §hould
not affect the discretion which is vested in presiding officers
under the law.

(iv) Parties should be permitied to examine and cross-examine each
other at length before any steps for the summoning of witnesses
are taken.

4. The present rules for the recruitment of subordinate judicial officers
are satisfactory on the whole but it would be better if the appointments are
made by competitive examination.

Honorary civil powers should not be conferred on persons who are not
qualified to exercise them.

5. Yes, I would suggest that every new recruit for the judicial service
should undergo judicial training for a period of three months at least and
that during this period he should sit with the senior subordinate judge or
such other officer as is selected by the district judge in order to pick up
the routine and to watch the conduct and trial of cases:

6. Yes.

7. It is very difficult indeed to lay down any hard and fast rules with
regard to the standard of efficiency for an officer as regards the amount of
work done because a good dedl depends upon the nature of the cases to be
disposed of, which differs in diffefent districts. In each district, the district -
Judge is the best person to decide whether a sub-judge working under
him has turned out sufficient amount of work or not.

8. Not to any appreciable extent, so far as my experience goes.

9. If the appellate powers of selected district judges are-enhanced up
to Rs. 7,500 it would lead to more speedy and less costly justice. The
reasons in support of this suggestion may briefly be stated as follows:—

(i) The value of immovable property has gone up by leaps and
bounds in recent years and on account of this increase in price,
the district judges are debarréd from hearing appeals in cases
which they used to hear 10 or 15 years ago. The present sug-
gestion, therefore, if adopted, would omly enable district ]udges
"to hear appeals which they used to hear previously,

(it) The congestion of work in the High Court will be appreciably
reduced.

(iit) Parties would be saved a good deal of money which they have to
spend on printing of records, etc.

(iv) The appeals will be more speedily disposed of in the district
courts than they can possibly be dlsposed of in the High Court
on account of congestion of work.

12. No.

13. T have consulted the leading members of the Bar and they are opposed
to any change in the law as it stands at present.
15. Yes,
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16. (a) Selected senior subordinate judges in this province may be giver
summary powers as conteniplated by section 128 (2) () of Civil Procedure
Code up to the value of Rs. 1,000 in both classes of suits.

17. The public are deadly against sub-reg.strars being invested with civil
powers.

18. No.

22. The power given in Order 41, Rule 11, is being duly exercised. No
suggestions in this connection are callal for.

24. See answer to question No. 3 in which changes with regard to
service on defendants, service on witnesses and examination of parties are
suggested.

25. Yes. See answer to quest.on No. 3 where procedure similar to that
under section 106 of the Transfar of Property Act is suggested.

26. The forms of plaints gi~en in the Civil Procedure Code are generally
adhered to. The courts have got ample powers to burden the plaintiff with
costs in cases of nmon-compliunce with the provisions of law and no further
suggestion is necessary.

27. The provisions of Orders 7 and 8 of Civil Procedure Code as regards
pleadings are not much reglected in this province to my knowledge.

28, The answer to the first part of the question is in the affirmative and
to the second part in the negative.

In the cases of ure of Post Offices for the service of notices and sum-
monses, the only pre®aution that can be suggested is that the service may be
made by means of ¢ registered letter and may be attested by a witness.

29. Yes.

80. There is p'. objection to this suggestion being adopted.

31. The parties should be examined and cross-exammed in detail before
issues are framed.

32. Yes. The provxslons of Orders 10, 11 and 12, Civil Procedure Code,
are not generally observed. Generally speakmo carelessness on the part of
the presiding officers is the main reason for such neglect. In my opinion,
this complaint would be remedied to a considerable extent, if the appellate
courts take due notice of such omissions and bring them to the notice of the
officers concerned.

33. Yes.

34. The provision in Order 16, Rule 16, clause (1) is generally enforced.

35. It is a fact that in this province much unnecessary and avoidable
oral evidence is let in by the parties. In order to remedy this evil, the
following suggestions are submitted : —

(a) The courts may be empowered to refuse to summon any witnesses
whose evidence, after examining the party calling the witnesses.
they consider to be unnecessary for the decision of the case.

(b) The ccurts should be empowered to burden with costs the party
calling such unnecessary witnesses.

{cy The courts should also be empowered to declare that the costs of
unnecessary witnesses shall not be costs in the suit.

26, I am in favour of the suggestion with the reservation that the party
allowed by the court to produce oral evidence should not be called upon to
prepay spemal costs.

37. I am not in favour of the suggestion that courts should have dis-

cretion to fix a time limit for the examination and cross-examination of wit-
nesses.

40, The present procedure is working satisfactorily on the whole and I
am not in favour of the proposed alteration because it would be very difficult
to prove in a satisfactory manner that the legal representative was aware
of the proceedings.
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1. Yes, the delay is caused in some cases by the difficulty of appointing a
proper guardian ad litem for minor defendants and in order to avoid further
delay the courts in some cases appoint an official of the court to act as
guar{ian ad litem for the minor. This procedure has been found to work
satisfyctorily on the whole. The proposed suggestion does not appear feasible
becaule if the number of proposed guardians is about half a dozen or so, it
might ‘take several hearings before the question is finally decided, as one or
two of \them might appear at each hearing and refuse to act as guardian ad
litem fqr the minor. Thus, the proposed suggestion, instead of speeding the
disposal of the case, would prolong it unnecessarily.

42. No undue advantige is taken.
43. No.
44. Not in all cases. .

45. Dates for adjourned hearings are generally given by the Judges
themselved.

46. Pleaders are usually consulted and no special rules are required.

47. Generally speaking, trials are not unduly delayed by the examination
of witnesses on commission. I would, however, insist on written. interro-
gatories being field and would allow oral examination in special cases only.
The powers already conferred on commissioners are- quite sufficient.

48, The answer to both the questions is in the affirmative. ,

49. Suits are not tried continuously day by day in the mofussil courts.
This 18 due to the anxiety of the presiding officers to show a larger outturn
of work than they woula be able to do, if they tried big cases from day to
day. The High Court has recently issmed orders to enforce this rule.

62. No suggestions to offer.

53. No objection to the extension proposed.

54. No objection. -

565. May be modified.

56. I am not in favour of gurtailing the period given in section 48, Civil
Procedure Code, for the execution of money decrees from 12 years to 6 years.
I am in favour of the suggestioh that a decree-holder may be allowed
to apply for execution of the decree at any time he finds it convenient to do
so, provided he does it within the period of 12 years. If, however, this
suggestion is not adopted, then I would recommend that in Article 182 of
the Limitation Act the starting point be considered to be the date of the
last order on the last application.

57. I have no objection to the proposed alteration.

58. The suggested alteration is eminently desirable,

59. The transferee of a decree may be allowed to apply for execution
under the circumstances mentioned therein.

There is no objection to the 2nd proviso of Rule 16, Order 21, being
deleted.

60. Order 21, Rule 21, may be deleted altogether.

61. (a) No. '

(b) There is no objection to the deletion of Order 21, Rule 22.

62. The suggested provision in Rule 21, Order 26, that there shall be no
interim stay in the case of money decrees will not work any hardship. I

am in favour of proviso of Order 21, Rule 26, being modified as to give
greater discretion to the courts.

63. Yes, there is no mnecessity for special notices. Only one notice in the
beginning is quite sufficient.

64. I am not in favour of the rule that in all cases the judgment-debtor
should be served with a copy of the proclamation of sale. It would be better
if writs of attachment and the sale proclamation are issued simultaneously.
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) In this province, vakils cease to act for their clients as soon as the
suit is decided and therefore the rule that notice of execution should be
served on the vakil, who appeared for the judgment-debtor in the suit, will
not work well in practlce

65. No.

€6. The suggestions contained in’ (a), (b), (¢) and (d) may be adopted
with advantage.

Generally speaking, too much time is not allowed in mortgage suits for
payment.

In my opinion, in simple mortgage suits, it is not necessary to have a
preliminary decree at all. The decree that is passed first should be consi-
dered as the final decree and if the payment is not made within the time
fixed, the decree-holder should be at liberty to take out execution without
having to apply for a final decree.

It is not necessary to have a separate personal decree and the decree
passed by the court should include a provision that the judgment-debtor will
be personally liable for the balance of the decree after the mortgaged pro-
perty has been exhausted, provided there is nothing in the contract of mort-
gage against such an order.

67. I would invest the appellate, court with the jurisdiction to award
-exemplary pecuniary compensation in cases in which they are-satisfied that
they have been asked to stay execution on insufficient grounds.

68. The imposition of the su ggested restriction would not work any’
‘hardship.

69. The present law as to imsolvency does stand in the way of decree-
holder getting the fruits ‘of a decree speedily. Unscrupulous judgment-
debtors take undue advantage of the provisions of the insolvency law for the
purpose of avoiding the execution of decree against them for an indefinite
period. So far as my experience goes, there is no undue delay in the disposal of
insolvency petitions and realization of assets by receivers. -

On consulting the members of the Bar, I am of opinion, that the public
does not view with favour the proposal relating to devolution of insolvency
powers.

70. Execution proceedings are not frequently delayed by absconding ]udg-
‘ment-debtors.

1 T71. At present, much time is taken in proving even registered documents
and it would save lots of time and trouble, if the law “of evidence is so
altered as to raise a presumption in favour of the genuineness and due
execution of all registered documents.

Copies of certified copies may also be made admissible in evidence.

72. It is not necessary to retain®the provision in mortgage suits that the
plaintiff suing on a registered mortgage-deed must call an attesting witness.
Mortgage deeds, which have been duly registered, should be presumed to be
valid and it should be the duty of the person alleging the contrary to prove
his contention.

73. Such secondary evidence may be made admissible:

74. T have no suggestion to make,

Ezxecution of decrees by Collectors.

75. (@) Much time would be saved if civil courts are allowed to deal with
agricultural land without the intervention of the Collector.

(b) The decree-holders would be in a more favourable position for the
purpose of realisation of fruits of their decrees, if the provisions of the Land
Alienation Act are so modified as to enable the civil courts to order alienation

_of property belonging to agriculturists.

76. I am not in favour of extending to acricultural lands the rule that
future partitions of immovable property should be evidenced by a registered
document.
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\V7. T am not in favour of the provision of compulsory registration of -
contractual partnerships.

78. I am not in favour of change in the present law of registration of
documents. .

79\ Yes, provided the cost of registration is made uniform as suggested.

80., I am not in favour of the proposed change.

81. Yes. The enactment of a rule that no party to a transaction shall be
allowed to plead that it is benami, will assist in the realisation of the fruits
of a decree speedily and prevent unnecessary claimants. Also no party to a
document should be allowed to plead that it was never intended to be
acted upon,

82, No. .

83. In my opinion, it is not necessary ta retain the provision in the case
of mortgage documents that they should be attested as laid down in the
Transfer of Property Act. Sale-deeds, leases and mortgage documents may
-be treated alike. »

85. No.,

86. Yes, only official publications should be allowed to be referred to in
courts. . . ‘

87. Customary Law should be codified.

Rai Bahadur GANGA RAM SONI, District and Sessions Judge,
Gujranwala, called and examined on Thursday, the

10th April 1924.

Lieutenant-Colonel Roe.—Q. I believe you are district and sessions judge
at Gujranwala.

A. Yes.

Q. How long have you been district and sessions judge?

A. For the last 5 years.

Q. Before that you were a subordinate judge? -

A. I was senior sub-judge.

Q. From your experience, I suppose, as a court of original jurisdiction,

you say that title suits should take one year, money suits six months and
small cause cases 4 months. That is what you consider a reasonable time?

A, Yes.

. Then we have cases in which movable property is attached and you
think six months are sufficient for their disposal. Don’t you think it is a
long time, because movable property will deteriorate? -

A. Not all movable property. Some are apt to deteriorate. The rules
provide that the property may be sold before objections are disposed of.

Q. In attachment cases in which animals, such as buffaloes are attached,
don’t you think there ought to be some procedure by which they can be
disposed of ?

4. It would be desirable if some such procedure can be put into force.

Q. If the court would take it up and make special arrangements to dis-
pose of cases of this description, don’t you think it would be rather desirable?

A. I think it would be desirable. I put in six months after taking into
consideration the difficulty experienced by decree-holders in getting ithe”
fruits of their decree. I think it would be better to curtail this period.

¢. You think it would take one year for disposing of cases in immovable
property. Don’t you think it would rather facilitate matters if, under no
circumstances were the proceedings to be suspended? For instance, if there
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should be pnma facie case of attachment then the property should mutually
either pass into the hands of a decree-holder or put up for sale. At present
they are held up for not one year but for two years.

A. This time has been given with reference to the law as it stands at
present. The proclamation of sale, the time fixed for objections, etc., have
to be taken into consideration. Of course if a simpler procedure is enforced
time could be curtailed. In this connection I may submit that in cases
where agricultural lands are concerned, the cases have to be sent to Collec-
tor. As you are aware much time is wasted in the court of the Collector.

(). But this is owing to the provisions of the Land Alienation Act. I am
referring to houses. where objections are made. These objections are orten
spun out by the objector as long as possible. If the property has passed out
of possession, it would be in the interest of the objector who is generally the
judgment-debtor.

A. But the disposal of the objection is not the final order. Still the judg-
ment-debtor or the objector has a right to bring out a regular suit, it can beg
spun out for a number of years.

Q. If the property has passed into the possession of the purchaser?

A. He would obtain an order before the sale is made staying execution.

@. That order has not to be passed.

A. I have submitted that this period is given with reference to the law
as it stands-at present. If the modifications, as suggested by the Committee,
are carried out, a smaller period may be sufficient for the purpose. Still
taking everything into consideration the practice is that orders staying fur-
ther execution are stopped and of course the guiding principle is that if the
property is sold and made over to the purchaser, it is very difficult to restore
it if the objector succeeds.

@. What about the suspension of proceedings in a civil court?

A. I am in favour of this suggestion, because judgment debtors take undue
advantage of the law by bringing frivolous objections through their relations
or friends and the decree-holders are deprived of the fruits of thexr decree.
They should get it sooner than they get at present.

Q. You say that a good deal of time is taken in eﬁectmg summons on
defendants and generally speaking the defendants try to avoid service. Is
that your experience?

A. Yes.
Q. There has been a suggestion that the moment a case is instituted, the

plaintiff should register an address and the defendant should also be called
upon to register an address and these registered addresses should be utilised
throughout the rest of the case, that is to say, an envelope should be sent to
the registered address and it should be assumed that the letter has been
delivered. Do you think that would be a good idea?

A. T think it is.

Q. When there are a large number of defendants in a village, you might
always serve summons by beat of drum?

A. That is one of my suggestions.

@. You think it would be a good thing. When there are 60 or 70 defend-
ants in a village they all know what the beat of drum is for. But some of
them keep out of the way specially with a view to getting the decree set
aside on the ground that they were not served, if the judgment should be
adverse. It should always be taken that, as a matter of course there should
be no endeavour to serve defendants 1nd1v1dually, but simply always by beat
of drum?

A. The law as it stands provides that the plaintiff may, with the permis-
sion of the court, get some of the defendants served personally and the others
served by substituted service, but that depends on the plaintiff. In some
cases the plalnmﬁ may not choose to take benefit of the provision and there-
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fore if.the court is empowered in cases like that to select a couple.of re«
presentative defendants, so to say, and effect service on them by person and
service on the others by beat of drum, then I think the ends of justice would
be generally met.

Q). If in the very first instance it is served by beat of drum, you think it
would exgedite matters? _ .

4. Yes, in a majority of cases. The interests of the defendants are
generally identical and if one of them knows it can reasonably be presumed
that the others also know it.

Q. Have you any suggestions to make to improve the service of process
generally throughout the province? . .

A. I have made some suggestions. One suggestion is that service through
post by means of a registered letter may be adopted and may be considered
sufficient service under the law.

Q. Supposing that he refuses it?

4. Then ex parte proceedings may be taken.

). There are two sides of the question. One is that he may himself refuse
and the other is that the plaintiff may not want him to be r rved and may
say that he has refused.

A. My experience shows that there are only rare cases in which the plain-
tiff wishes to take that undue advantage. Generally speaking it is the
defendant that wants to evade service of summons.

@. Do you think that the affidavit of the postman or the peon supported
by the signature of the lambardar that service had been refused would be
quite sufficient?

A. Yes,

Q. Have you any other suggestions for improving the service?

A. The sub-judges often complain that a process-server doing faulty
work is not punished. They report to the senior sub-judge and he having
other duties to attend to cannot give personal attention to those matters.
Or he does not take the serious view that they take. The result is that
ths faulty work done by process-servers is not sufficiently punished. I would
submit that if the court concerned is authorized to punish the process-servers
without reference to the senior sub-judge or the district judge it may have
some beneficial effect.

@. Would you not give the process-servers a right of appeal ?

A. Yes, the right of appeal will be there.

Q. Is there much corruption among the process.servers? What is your
experience ?

4. Yes, that is a fact.

Q. The process-server gets tipped from a party who is desirous of having
the process served.

A. That generally happens. In this connection I might submit that the
process-servers alone are not to be blamed. The parties are not free from
blame either. In fact the initiative for this wrong service comes from the
party who wishes to take advantage of the non-service. If the parties act
in a more honest manner I think that corruption among the process-servers
would diminish,

¢. Do you think there is more corruption to evade service than to get the
process served ?

A. Yes.

Q. You say that the process-server even if he does not receive a fee from
the plaintiff will serve the summons and requires to be paid not to serve it.

A. T would not go so far. I would say that in a majority of cases the
process-servers are tipped for non-service. In a good many cases they have
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also to be tipped for -effecting service on defendants and witnesses who don’s
like to be served easily.

Q. In fact the only sure way of a party getting a process served is to
give a tip to the process-server.

A. Practically so.

Q. You think that the enhancement of their pay would not improve
things? _ : , ,

A. I do not consider that the increase in their pay would make any appre-
ciable improvement in their work. In this connection I made another sug-
gestion that the parties concerned may be authorized to serve summons on
their own witnesses. :

Q. If a witness is not served the party concerned simply applies for fresh
summons. Don’t you think that if the party were made to produce his own-
evidence it would be a very good thing?

A. As your experience shows at least respectable witnesses do not like to
come to court without being summoned because generally speaking the ques-
tion is asked whether he got summons from court to attend as a witness.
_The idea prevails that the evidence of a man becomes open to attack and
suspicion if he attends court without a summons. .

Q. I think that surely the parties ought to see that they come to court.

A. We take into consideration there are two classes of witnesses. One
class of witnesses would come gladly with the party concerned, because they
are interested in him oy they are persons who would like to help him or who
would like to tell the truth. There is another class of witnesses which may be
said to be hostile and they won’t come with the parties and they have to be
summoned through court. . _

@. Surely a man is not going to summon a hostile witness to give evidence
on his behalf. )

A. The plaintiff takes summons to.a defendant to prove certain documents
executed or attested by him or he produces a relative of the defendant to
prove certain documents which are attested or executed by him.

Q. I think you recollect that there is a ruling of the Privy Council which
strongly deprecates the practice of one party calling the other party as a
witness and then put a number of fishy questions in the hope of extracting
some information which would be advantageous to his case.

A. There was a ruling some years ago. It appears to me that the idea of
this honourable committee is to simplify the proceedings in cases by allow-
ing one party to examine another at great length before issues are framed or
before evidence is let in.

. Q. Tt is the court that should examine both parties.

A. T would submit it would be better to allow the parties to examine and
cross-examine each other because the parties know much better than the
court itself and they will be in a better position to bring the necessary
material on record than the court.

Q. There are many cases in which the plaintiff does not know his own
case and he puts the other party in the witness box and then puts a number
of i}ilshy questions in the hope of extracting information which would be useful
to his case.

A. The number of such cases is very small and I don’t think the defend-
ant in that case can be expected to help the plaintiff at all. .

Q. You think it would be a good thing if there was mutual examination
and cross-examination of both the parties. Surely you would be then hear-
ing the evidence before you even frame issues and each would ts cross-
examining the other which may not be beneficial to his case.

A. The law, as it stands at present, allows the parties to be examined by
the court. I would only go a step further and ask the parties to suggest
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_guestions to the court. There would be no difference for all practical pur-
poses.

Q. There is a good deal of difference between suggesting (;luestionsyiioz ‘the
court and submitting the other party to cross-examination. )

A. The. court can use its powers and disallow unne(,_:essar{'f;uestions.

Q. You cannot cross-examine a witness that you have summoned unless he
has turned a hostile witness.

A. I think that if this procedure is adopted, the calling of much evidence
that is done at present would become unnecessary. Taking a case on accounts
for instance, if the defendant is examined with regard to each and every
item entered into and attested by him and he admits many items, then only
those items which are not admitted would be at issue and the plaintiff would
be required to produce evidence with regard to those items only. Now, as
the case stands, the defendanb puts in a plea that he is not liable for any
amount,

(). You mean that the defendant could be examined on the plaintiff’s books
because it is the plaintiff that comes into court.

A. Yes. That would simplify matters and the'.letting in of uniecessary
evidence. ‘ :

(). There is no occasion to let the plaintiff to eross-examine him. The
court should tell him to say whether he admits or denies and then get on to
issues.

A. It would not make much difference whether the examination is made
by the court or by the party.

Q. You think a good and careful examination of the parties would greatly
facilitate the decision of a case and it is not done properly at present.

4. Yes.

Q. Now we come to the next point as to the execution of decrees. A large
number of frivolous objections are put up at the instance of the judgment-
debtor and disposed of. That may rather delay the execution of a decree but
that does not prevent the decree-hqlder getting his money.

A. Unless the property is sold "how can the decree-holder get his money.
Of course if the property is sold pending objection the decree-holder will get
his money.

@. Do you not think that a decree-holder gets a-good deal more than the
decretal amount? They do not trouble to send a return that the decree has
been satisfied. If the decree-holder has advanced one hundred and fifty
rupees he gets a bond for three hundred and obtains a decree for four hundred.
VWhen he has got his original money satisfied he does not make any return.

A. That happens in some cases but not in many cases.
(). The other witness said that in great many ‘cases the decrees are satis-
fied out of the court.

A. That is not my experience. There are some cases in which the decrees
are satisfied out of the court but the number of such cases is limited.

@. T do not mean that the money is paid but the creditor is paid enough.

A. The decree is satisfied. I do not mean that he gets money, it may be
satisfied in some other way . But such cases are not many.

Q. You do not agree to the idea that large number of decrees are satis-
fied out of the court.

A. No.

Q. The presiding officer generally pays very little attention to the execu-
tion work.

4. Yes. ‘
Q. He lets the reader write the order and he simply signs it.
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A. Yes. Now of course there is a High Court rule that all these orders
sbould be written by the judge himself but that order has been issued only
recently. ’ '

"@. But for. twenty years the High Court has been telling the judicial
officer to pay more attention to the execution work but it had very little

effect.
A. Yes, the results are very poor indeed.

Q. The next point is as to the agricultural land. You say that proceed-

_ ings have to be taken through the Collector and a great deal og time is wasted

in satisfying the decree when agricultural land is involved. Can you make
any suggestion as to how the procedure can be improved?

A. I have suggested that intervention of the Collector should altogether be
abolished. The civil court should be empowered to deal with the agricul-
tural land without reference to the Collector.

@. And that it should be attached and sold just like another property.

4. Yes. .
Q. What about the Land Alienation Act?

A. I have made a suggestion later on, on that point, that the law may
be modified so as to authorize the civil courts to sell land in execution of a
decree. At present judgment-debtors who are agriculturists enjoy more privi-
leges than any other judgment-debtor does. ‘Their land, cattle, house and
erain cannot be attached to any great extent. It is very difficult to execute
a decree against an agriculturist.

@. I think there will be a difficulty.

A. I know there will be difficulty, but as I was asked to make a sug-
gestion I have put forward my views.

Q. Supposing now you get a man who has no assets. He would piobably
enter into collusion with some benia and get money from a money-lender
who would bring a collusive ruit and then in execution of the decree his land
would be sold. .

A. The provision in the Land Alienation Act will have to be modified.
As the law stands at present the land cannot be sold.

@. But that question is for the Financial Commissioner, because it is he.

who frames and lays down rules?

A. My suggestion is that the law will have to be altered.

Chairman.—I think what Colonel Roe is driving at is that at present it
is apparently a matter~of broad policy to protect the agricultural tribes,
that is to say, the intention is that money-lenders should not be able to give
credit on the strength of the holdirig or cattle and I suppose that legislation
was introduced because it was found that money-lenders, if left to them-
selves, would bring the agricultural tribes into a terrible condition. If you
are going to put agriculturists exactly in the same position as commercial
men, then you would be simply ruining them. I take it that experience has
shown it that agriculturists want or stand in need of protection against
-somebody, presumably money-lenders.

A. That is quite so as the law stands at present and as you have been
pleased to remark.

Q. Great many complaints have been made against law courts for decrees
being infructuous, but it is the policy under the legislation that a certain
kind of decrees against certain kinds of people shall be infructuous. The
trouble is that law courts are blamed for it because the result is that they
refrain from doing something which legislation does not intend them to do.
I think that is the real position?

A. Yes. that is quite so. Civil courts are practically helpless so far as
agriculturist judgment-debtors are concerned.

@, But they are meant to be helpless.
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A. This Committee has to expréss its view that civil courts are ‘not to
blame for it,"but the whole blame is that of the law as it stands at present.
For instance I will give you a concrete case. An agriculturist judgment-
debtor owns 100 ghamaons of land and there is a decree for Rs. 500 against
him. Now if the decree-holder wants to get his amount he cannot do anything
by proceeding against him. But if the judgment-debtor disposes of 2
ghamaons of his land he can easily pay off the decree. The decree-holder
otherwise is quite helpless, he cannot do anything.

Mr, Justice Stuart.—Q. In cases where the agriculturist ]udgment-debtor
has ample property he can easily pay off the money by selling a portion of 1t
and can carry on with the rest?

4. Yes.

Q. But if he does not pay off I think the obvious remedy is to arrest
him?

4. Yes. The thing is that they place the property at the disposal of the
court and therefore it is not reasonable to send them to jail. Although the
value of the property may be great, it is equal to nil for the purposes of
execution,

Chairman.—@Q. In such a case as that when a man has got plenty of pro-
perty with him, what does the Collector do? Does’ the Collector take an
attitude?

A. Yes, the Collector does take. an obstructive attitude. The Collector
proceeds like this. He says that so much of the land is banjar, so much is
under cultivation and they calculate the income according to their data, that
is to say, he has got a large family, i.e., his wife, his children and so on and
that he requires so much for their maintenance, he has to pay so much as land
tevenue. He makes so many calculations that very little is left in an ordi-
nary case for the decree-holder. He is practically helpless in this matter.

Mr. Justice Stuart.—@. What is the reason that the decree-holder does
not attach the standing crop on the thresking ﬂoor? I understand that they
do so very seldom. Are they afrald to do so?

A. Sometimes they experience great difficulty. Money-lenders are afraid
40 go to the village.

Q. Is it due to there being danger of life?

A. Yes, there have been some cases in which lives have been 1dst.

Q. Do you think that that is the main reason why they do not take the
obvious remedy of nttachlng crops on the threshing floor?

A. Yes. .

Q. But there is nothing in the law to prevent the decree-holder from
attaching the crop after it is cut?

A. The practice is' that there must be sufficient reserve for the payment
of land revenue. A sufficient amount must be left out for that purpose.

Q. Where is that rule?

A. -The revenue officers say that the demands of the Government ought to
be given preference.

@. I think I am right in assuming that both this year and last year croos
were heavy and the harvest was rich. Is there any difficulty in the decree-
holder going to the village and saying ‘I attach half of the crop on the
threshing floor and leave the other half ’? I think the remaining half is
quitz sufficient for the purposes of paying land revenue. Well this method is
never used, I understand. I take it that there must be some obstacle which
T have not been able to find out. Are they afraid of the proprietors?

4. The thing is that the money- lendmg class is generally ‘bania class and
they are very much afraid of agriculturists.

Q. But surely it is possible to attach half the crop. Are they afraid of
raurder ?
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" A. That is the main reason why this method is not adopted.

Q. Therg are many civil court peons, cannot they go and attach the
crops standing on the threshing floor? Are they also afraid? -

A. They would not go to the village at the risk of their own lives for the
benefit of the decree-holder. He would not go unless there is some one to
point out the field to him. He would say he could not find the field and
that there was no one to show it to him. If the peon will go alone, then he
will receive Rs. 5 or so and make a report that he could not find out the field.

Q. Something should be done in this direction. It is not a trifling matter.
I know that in Bundelkhand a decree-holder was actually killed in attempt~
ing to gain possession of the property.

A. Yes, I myself know some cases in which lives have been lost.

Q. The .point is whether we can devise some means or suggestion for
the protection of the decree-holder?

A, Thg Local Government shall have $o be approached to modify the rules.
under which they exempted certain standing crops.

Q. If a private decree-holder wants to gain possession of the property
there will be resistence, but if the Deputy Commissioner or the Collector
wants to take possession of some property then there is no resistence at all,
on the other hand the work is made easier.

A. Yes. : , .

. Lieutenant-Colonel Roe.—@. What system of training would you suggest.
in order that you may get these officers properly qualified? You say later on
that practically all the appointments should be by competition. How would
you make them qualify?

A. T have suggested in my note that they should undergo training for a
period of at least three years. :

@. Should there be lectures? Should there be a law lecturer in Lahore?

A. T said that he should sit with a senior sub-judge or any officer selected
by the district judge and note the working of cases and how cases are
proceeded with. He would pick up some knowledge which would enable him
to start on with cases and with experience he would learn more and more.

Q. Should they sit up on the bench. They sit up there and it was found not
of much use. Government is very short of officers and you are taking officers
from their regular duty to sit in the court of a senior subordinate judge.
Surely when he has sat there for a week he has learnt the procedure. After
that it is a question of studying the law.

A. Well you can curtail the persod.

Q. Don’t you think now-a-days if assistant commissioners were appointed
public prosecutors, it would do some good? I was appointed as public prose-
cutor from an assistant commissioner. I learnt more during the trial of one-
case than I would if I actually tried the case, because a public prosecutor
has to meet all sorts of objections. '

A. But may I enquire at what year of service you did that,

@). After 3 years’ service.

A. You had three years’ service and had some experience. For an entirely
new man'it would be difficult. Your experience must show that passing the
departmental examination does not mean much.

@. You get powers when you pass. Then you become a first class magis--
trate. '

A. An intelligent man would of course pick up considerable knowledge of
law and procedure in three years and would be able to conduct cases without
extraneous help. But the question is to train them at the start. It is not
to train them after they have been in service two or three years. That is
altogether different from asking them to conduct a case after three years®
service.
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Q. I take it you mean by a judicial officer, a sub-judge?

A. Yes.

Q. You do not mean to say that he goes on judicial training as he goes on
revenue training? ‘

A. This training refers to the training which is to be given to a recruit
before he commences actual judicial work.

@. Not in the course of the work?

A, No. '

Q. You say that practically all the appointments have to be made by
<ompetitive examination.

A. Yes. That is my suggestion. At any rate I would press that com-
petition should not be altogether abolished.

Q. It is not altogether abolished.

A. It has been altogether abolished, Sub-judges, I may be permitted to
say, under the new rules are not appointed by competition at all. Competi-
tion now exists with regard to the appointment of Assistant Commissioners.
Previously under the old style some of them were appointed by competition.
Since the new rules bave come into force, competition has been done away
‘with.

Mr. Justice Stuart.—@Q. Under the new rules, no appointments have been
‘made yet?

A. No.

Lt.-Col. Roe.—There will be no more competitive examination at all.

A. No. Your experience will show that recruits who-have been taken
by competition are as a class much speedier.

@. I am not with you there. ‘I know about one man who was recruited
by competition.

A. I don’t say that of all competition-wallas. - As a class if you' take
10 competition-wallas and 10 nominated ones, I ‘think you will agree with.
e,

@. You can hardly expect me to agree. I have been nominated myself
and I did not pass any examination,

A. That has now become time-barred.

Q. You suggest that the powers of selected district judges should be
enhanced to Rs. 7,500 and that it would lead to more speedy and less
costly justice. You are aware of the proceedings of the Legislative Council
and you still think it should be enhanced in spite of the fact that there is
not much chance of having it passed in the Council.

A. The Legislative Council in my opinion has done a wrong thing in
throwing it out. The value of property has gone up considerably and
property which was worth Rs. 5,000 about which appeals could be heard
by the district judge is now worth more than Rs. 10,000.

@. The Lahore Bar will prevent that happening, because they would
like to have all the appeals to go to the High Court. _

A. That is probably true.

@. You say that selected senior sub-judges should be given summary
powers under Section 128 of the Civil Procedure Code for the value of
Rs. 1,000 in certain classes of suits. Don’t you think that the suggestion
would be met if every sub-judge has ordinary small cause powers up to
Rs. 500?

A. Yes.

@. That could enable lmn to dispose of a number of petty suits which
at present are nominally tried as ordinary cases.

4. I agree with that suggestion.
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Q. Do you think it will be a good suggestion?

A, Yes.
@. You are against sub-registrars being invested with small cause powers?

4. Yes. .

Q. You say that there is a considerable quamtity of unnecessary and
avoidable oral evidence let in. That is perfectly true. You suggest that the
courts may be empowered to refuse to summon any witnesses whose evidence,
they could say, is unnecessary for the decision of the case. Does it not
require an amendment of the law, because at the present moment they may
summen any witnesses they like and there is no discretion given to a
court? :

A, Yes.

@. You suggest an amendment of the law?

A. Yes.

Q. If the law is amended then there would be considerable difficulty
because it may be contended on appeal that a relevant witness was not
produced. In Criminal Courts, the court need not summon & witness if
in the opinion of the court it is meant to delay the case and can make
the accused deposit the expenses.

A. Similar powers may be given to civil courts.

@. You think that, if the court considers a witness as irrelevant, it need
not summon him at all. .

A. Yes. °

@. You "would impose punitive costs for summoning unnecessary
witnesses. : :

4. Yes.

@. You are against any time limit being placed for examination and
cross-examination of a witness. I suppose it would be impracticable. One
witness might be exammed in 2 minutes and the other witness may take 2
hours.

A. Yes.

Q. As regards the question of minors, you think that the present law
which -says that a minor must be served is quite unnecessary and it is
quite sufficient for a guardian to be appointed and for him to be served

A. Yes.

Q. You don’t think that the guardian,’if he is a nazir, takes any interest
n the case.- There has been a suggestion that there should be a guardian
provided none of the relatives of the minor act. Would that meet with your
approval?

A. The present practice is in some courts to appoint an official. If the
relations of the minor refuse to act as guardian, surely the court has to
appoint some one as guardian to proceed with the case?

Q. There should be a sort of a public guardian in each district, say the
Government pleader is appointed as a guardian.

A. I do not think that will improve the matter.

@. There was a suggestion that when a minor came of age he should
be given one year in which to enforce his claim. At the present moment
the period is three years. Are you in favour of reducing the period to one
year?

A. I have nothing to say against that.

@. Then the next question is the limitation on execution of decrees.
The suggestion is to reduce the limit from 12 years to 6 years. Are you ian
favour of that?

A. No.

-
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Q. You think that up to 12 years the decree-holder should be allowed
to apply for execution of his decree at any time and that steps in aid of
execution every three years should be abolished.

A. Yes. It has been interpreted in favour of the judgment-debtor
rather than in favour of the decree-holder and the result is that the decree-
bholder suffers on that account.

Q. I do not know; surely when you say in favour of one or the other it
is interprcted according to the law.

A. What I submit is that the sympathies of the court should be with the
decree-holder and not with the judgment-debtor.

Chairman.—Some judges have got the reputatlon of being plaintiff’s
men and some for being the defendant’s men. It is an ideal thing if the
Judge is clear® of both.

A. Certainly., What I submit is that when there is no such .conﬂlct
involved the court is bound to execute the decree and realise the momney.
Sympathy should not override the provision of law,

Lt.-Col. Roe.—Q. Then we come to'the questior of Order 21, Rule 26,
ghout interim stay of execution. You are in favour of a suggestion that
- there should be no interim stay in money decrees. .

A. Yes.

Q. Do you not think that it would be a good thing in money decree if
the judgment-debtor should be made to deposit the decretal amount which
should not be returned to him till the decision is given?

A. That is wha. I do in some cases.

Q. The judgment-debtor would say that the amount he deposited was not
for the whole of the decretal amount but only for the appearance of the
man in the court.

A. It is very difficult to recover money. When steps for the recovery
of money are taken he pretends to be poorer than the decree-holder.

Q. There is so much trouble that the security section is useless practically.

A. I think so. i
Q. You are in favour of abolisHing the preliminary decree.
A. Yes, in mortgage cases.

Q. The decree should be the final decree and time fixed for payment of
money. If money is not paid the decree should be executed. *

A. Yes.
Q. In fact the preliminary decree in your opmlon is useless.

A. Yes, entirely useless,

@. And there is no gain to have u separate personal decree. The
ordinary decree should contain a provision that if the mortgage property is
not sufficient the judgment-debtor should be proceeded against.,.ls that
your opinion? ’

A. Yes, that is my opinion.

Q. Then you have made a certain remark on insolvency proceedings. You
say that unscrupulous judgment-debtors take undue advantage of the provision
of the insolvency law for. the purpose of avoiding the execution of decrees
against them. You think that most of the cases are simply fraudulent.
When the Act was first passed there was a provision that if a man had
to pay five hundred rupees he was insolvent. )

A. Under the old Act the judgment-debtor who owed five hundred rupees
had to come to the court and the court had no alternative but to adjudicate
lll>im insolvent. Under the new Act the things are little but not very much

etter.

He puts in a list of articles, cooking utensils valued Rs. 7-12, and
liabilities five thousand, but in the v1llage you will find him living com-
fortably.



56

A. Yes, he finds money to engage counsel.

Q. Can you suggest any method of improving that? You say that this
insolvency law is very unsatisfactory?

A. The insolvency law causes more hardshlp in case of applicants who
are agriculturists.

" @. That is hardship to the decree-holder?

A. Yes, to the decree-holder.

@. There is no particular suggestion which you wish to make with a
view to making the insolvency law simpler?

A.’I bhave no further suggestxon to make in the case of dgbtors who
are not agriculturists.

Q. You make a suggestion that the law of evidence should be altered so
.as to raise a presumption in favour of the genuineness and due execution
of all registered documents.

A. In pre-emption cases where the market value of land has to be
proved these documents according to the Jaw, I understand, have to be
proved by examining at least one attesting witness. My suggestlon in this
connection is that if a registered document is put in it may be presumed
that the document was duly executed and that its contents are correct.

Q. Are you referring to all the documents which are produced for the
purpose of evidence only?

A. I am referring to them for the purpose of evidence only.

Chairman.—The fact of registration of a document in no way shows that
the person who executed it knew of it. Does it?

A. He has to appear before a sub-registrar and there admlt to have exe-
cuted it and the sub-registrar satisfies himself that the executant is known to
him or he has been identified by persons who are known to him.

@. Do you think that is sufficient to prevent personation?

A. Yes. ‘

@. Then your last suggestion is that the customary law should be
«codified? Perhaps you know that in many districts among Arains daughter’s
sons are generally given preference to sons?

A. Custom differs among various tribes. .Custom followed in central
districts of the Punjab is not followed in the western districts. The law
found among agriculturists in western districts is not followed in the central
districts. In the western districts family relations have better_ right under
the customary law than they have in ‘the central districts. Moreover in
places like Muzzafargarh agriculturists have got larger powers of alienation
than Jats in the Central districts.

Bakhshi Tek Chand.—Q. You s.ay that the customary law in central
districts is not the same as the customary law in Multan? Now do you
want to have one rigid custom for all the Jats?

. A. I do not say that there should be one rigid code of custom. Of course
I know that it will be very difficult to codify the customary law and not
satisfactory, but I think if it is eodified it will remove considerable litigation.

Lt.-Col. Roe.—@Q. Do you not think that the customary law in the Punjab
changes according to the wishes of the people and moulded according to the
idiosyncracies of certain judges of the High Court? About 23 years ago
there was agnatic succession and it was so strong that it was followed in
general but now followed in districts only.

A. I think you are right.
Q. And do you not think that some of the rights of sons were greatly
modified in favour of daughters?

A. Yes. Now agnatic succession is not in such full swing as it used
to be. My opinion is that it will be desirable to codify the customary law,
but I do not of course press the point. There will, no doubt, be difficulty.
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Sir T. Desika Achariyar.—@. With regard to customary law do you think
that a large amount of oral evidence has to be let in because customary law
is not codified?

A. Yes, ,

Q. And that witnesses are examined in large numbers from different.
districts? '

A, Yes.

Q. And that one fruitful source of delay is due to the uncertainty of
customary law? ‘

A. That is a fact. .

Q. My idea is that some branches at least of the customary law may be
codified with advantage.

A. Yes.

Q. Is it a fact that every branch of law in this province is supposed to
be governed by custom?

A. Among agriculturists custom is presumed to be the primary law.

Q. A register of customs has already been prepared and something may
be done in the same direction in order to minimise litigation?

A. Yes,

@. It may not be possible perhaps to do it completely, but an attempt
may be made in order to minimise litigation?

"~ A. Yes, ) :

@. With regard to the Transfer of Property Act, do you think that it is
a correct statement of law that you can in this province transfer any property.
of any value without a document?

A, Yes, . .

@. Would you welcome the Transfer of Property Act being introduced in
this province? .

A. No. There is one suggestiqn only that under the Transfer of Pro-
perty Act it is necessary that a mortgage deed should be attested whereas it
is not necessary in the case of a sale deed. It should not be necessary
to attest a mortgage deed by witnesses.

@. I am asking you whether it will not bé advisable to have the Trans-
fer of Property Act introduced in this province?

A. I think that some of the provisions of the Transfer of Property Act
are so technical that at the present stage it would work some hardship.

@. Supposing we take away chapter 2, would you introduce the rest of
the Act? '
A. The principles are already acted upon.

@. With regard to honorary agency for the disposal of cases, do you
agree that the present establishment of subordinate judges is not in a posi-
tion to cope with the work? )

A. As regards the present situation, the number of institutions is not
large, but if there were an abnormal rise in institutions it would be necessary
to appoint additional sub-judges.

@. I am told there are about 25 per cent. of sub-judges whom it is
desirable to have removed.

A. There are some sub-judges who are corrupt.

Q. If proper men are selected, do you think that the existing cadre is
enough to cope with the work?

A. Yes,

Q. Apart from that what do you think of village panchayats? Do you
think that it would be possible to get cases disposed of more quickly if
village panchayats are invested with powers to decide petty cases?
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A. I am not in favour of that, because my experience shows that in
villages there are factions and it would be very difficult to constitute village
courts which would inspire confidence. The Panchayat Act was enforced in
some districts and it has practically remained a dead letter.

Q. Have any panchayats been formed?

A. In some districts panchayats were formed, but people do not take
very many cases to these panchayats.

Q. What is the cause of faction in villages? Is it due to the Hindu-
Muhammadan trouble? .

A. There are big zamindars and they are always at daggers-drawn ; mones..
lenders and zamindars are against each other and money-lenders w-uid
not have confidence in panchayats because majority of panches wo'..a be
zamindars or agriculturists.

Q. Your idea is that most of the suits are money suits, and money-
lenders would not like to go to panchayats?

A. Because the majority would be that of zamindars and they are against
each other.

Q. And therefore the object for which these panchayats have bheen constitu-
ted will be frustrated?

A. Yes.

@. Is it not possible to do semething fz. having an agency which should
prevent our people from spending a lo* of money on petty litigation of the
value of Rs. 10 or Rs. 20?

A. It should be very desirable if such a scheme could be devised.

@. With your experience, could you suggest any such scheme?

A. I don’t think with the present mentality of the village people I could
suggest any such scheme.

@. Could honorary subordinate judges be employed?

A. It is very difficult to get suitable men.

Q. ¥Zave you tried?

*4. We have got some honorary civil judges, they are far from satis-

ctory.

Q. So that is again an experiment which you are not likely to encourage,
or you think would not be of any use?

A, Yes.

Q. There is another point whick was brought out in examination by
Colonel Roe in regard to agricultural lands. Your point is that an agri-
cultural caste has been created in this province by statute and that caste
is receiving additions from time to time.

A. Yes.

Q. What is your suggestion? Do you want the Land Alienation Act
abolished ? .

A. I only suggest that the civil courts should be able to execute their
decree in an effective manner and give the decree-holder the fruits of
his decree. _ .

Q. With reference to leases of property for 20 years, you think that
civil courts must be allowed to execute them without the intervention of
the Collector.

A. Yes. . _

Q. Is it a fact that people who are very well off are in a position to
say to the decree-holder ‘‘ Well, I won’t give you any money.”

A. Yes. .

Q. Is it a fact that an agriculturist could file an application for inscl-
vency notwithstanding he has, say, 500 acres of land?
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A. Under the old law it was possible. The new law has given discretion to
«courts and if they find that the object of the applicant is to abuse the law,
ithey can refuse to adjudicate him as an insolvent.

Q. The powers are not exercised by the district judge?

A. Yes. Your suggestion about the modification of the Land Alienation
Act and the siggestion made by the learned President on tle policy ot
Government, I may submit here, are correct. But so far as my experience
goes, the agriculturists whose lands cannot be slienated have not been gainers.
The alienation of land has not decreased. On the other hand instead of
alienation being made to non-agricultural classes, the alienation is made in
favour of agricultural classes, so the result is that the bigger fish eats the
smaller fish.

My, Justice Stuart.—@Q. But then the land is kept-among agricultural
lasses. You keep the land in the hands of a productive agriculturist instead
of an unproductive non-agriculturist?

A. In the case of agriculturist decree-holders, the fear of violence does
not exist. . .

‘Q. Having regard to your remarks, the presén.t law enables the transfer
of agricultural land to another person who by statute is called a member of
an agricultural tribe, but he may be a district judge’ like yourself?

A. Yes. :

‘Q. There are many people who are employed in other places and who
have nothing to do with agricilture at all, but to whom the land could
be sold and not to the decree-holder? .

A. That is a fact. I may go still further and say that the big land-
holders as a ‘rule are as bad as the money-lenders themselves. They do
not cultivate the lands. They live in cities and appoint others to look after
the lands.

Q. After all the relief that was intended by the policy of the statute
is not really enjoyed by the agriculturists. As it is the small land-holders are
being devoured by the big land-holders. T have been talking to many people
and this is the impression produced on my mind. :

A. That is correct. Then in this connection I would like to make another
submission, i.e., not only relief has not been granted to the poor zamindar
to the extent which it was meant, but in some cases he is a sufferer because
if he is allowed te sell land to a person belonging to non-agricultural class,
he would be able to get more price than if he sold to an agricultural
member,

Q. I was going to ask you as to whether these agricultural tribes are in
the majority Muhammadans?

A. Yes. Of course the agricultural tribes among the Hindus are Jats
and Rajputs. The majority of the agricultural class is Muhammadans.

Dr. DeSouza.—Q. I see a new principle is introduced by the Punjab Civil
Courts Act. Before an appeal is allowed in the High Court on a question
of custom, there should be a certificate issued by the appellate court—
generally o district judge, and sometimes I take it even a first class sub-
ordinate judge—saying that the question is ome of sufficient public
importance and that the evidence is so confli¢ting that a second appeal is
desirable. How does this principle of obtaining a certificate of leave work?
Are such applications granted as a matter of course?

A, No. Applications are made and they are granted in some cases where
the appellate court honestly believes that the case should go to a High
Court in order that authoritative decision might be arrived at.

Q. But in the majority of cases such applications are rejected?
A. Yes.

Q. Is there any application for revision filed in the High Court?
A. No, it is not allowed.
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Q. So that this principle of obtaining leave to appeal, cuts down a large
number of second appeals to the High Court on questions of custom. Is it
generally satisfactory?

A. I don’t think it causes any real haraship.

@. Nor any dissatisfaction either with the Bar or litigants?

A. No.

Q. Seeing that a large number of frivolous appeals are filed in the High
Court would you be in favour‘ of applying the same principle for obtaining
leave to appeal before applying to the High Court?

A. Even on questions of law?

IQ. Naturally, appeals filed in the High Court are on questions of law
only? . ) .

A. In that case the High Court may be empowered to inflict exemplary
costs. .
@. Would you be in favour of extending the principle of leave?

A. No.

@. You would not be in favour of extending the principi6 of granting
leave to appeal?

A._ No. A

Q. Yesterday during the course of the evidence one of the sub-judges.
told us that 4he system of a central nazarat has proved unsatisfactory and
recently within the last 2 or 3 months the work is going on of decentralising
the nazarat and allowing each sub-judge his own staff of process-servers.
Is that so?

" A Yes. The High Court have issued instructions on that point. I
submit that the scheme would not work satisfactorily with the staff available-
at present. .

@. What exactly are the reasons that led the High Court to alter the-
system of central nazarat? :

A. I think it was represented to the High Court that the work of the
process-servers was yvery bad and that the sub-judges had no power to
punish the process-servers for faulty work done by them.

Q. The result has been that a certain number of process-servers are now:
placed under each sub-judge. ’

A. In some districts that has not been done. I have reported to the
Hon’ble Judges that with the number of process-servers at my disposal I
am unable to try this scheme.

Q. Now, the representations of,the sub-judges were that they had no
control over the process-servers, that they were therefore unable to supervise
their work efficiently and that representation has been accepted by the
High Court and they are considering the question of decentralisation. Am
I right in saying so? ‘

A. Yes.

Q. Some district judges like yourself still maintain that the central
nazarat system is superior to the decentralisation system.

A. Yes, with the present staff.

Q. What do you think about the efficiency of the work? Is there
justification for the sub-judge’s complaint that they have no control over the-
process-servers ?

A. There is force in that complaint.

€. Why should there be any force in that complaint?

A. I Eave already submitted in answer to’ questions by Colonel Roe that
the complaints are made under the present rules to the senior s_ub-]udge
and that they are unable to punish the process-servers for their faulty
work.
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Q. You are in charge of a very important distri
corirs e o char y : P istrict. How many process-
A. 1 am in charge of Gujranwala and Gujrat districts. In Gujranwala
the number .of process-servers is about 70. About 80 are at Rudar aznd
the remaining in outlying districts, In the Gujrat district the number of
process-servers is 60.

@. In the last year how many instances of punishment of process-servers
have come to your notice? ’

A. Not many,

Q. What is the sort of punishment?

A. For ordinary offences fines, are imposed. If the offences are more
‘serious, suspension for a month or so and i very rare cases dismissal.

. Were there any cases of dismissal during the last year?
. Only one case in Gujranwala.

. Any cases of suspension?.

. A couple of cases.

. Beveral cases of fine?

Yes. A

Any cases of criminal prosecution of process-servers?
No. :

Q. The evidence of almost every witness is that the probable cause of
delay is the bad work done by process-servers and all sorts of allegations
.are made against them. Don’t you consider that if one or two deterrent
-examples are made now and again, it would reduce this sort of wholesale
corruption and wholesale allegations heing made against them?

A. Tt would be very difficult to bring home the charges and to get suffi-
cient satisfactory evidence to satisfy a eriminal court. Proceeding depart-
mentally we go ox moral probabilities and inflict fines' or suspension. If
‘the case is tried by a regular court I think it would be very difficult to
obtain evidence to satisfy a crimjnal court. . .

PO RORORD

@. Do the appellate authorities interfere with the fines or penalties yon
impose upon the process-servers?

A. Very seldom. Practically there are no appeals preferred against sen-
tence of fines., In the case of suspension also, so far as I remember, it is
very rarely that the district judges interfere.

Q. Another cause of delay that has been brought to the notice of the Com-
mittee in this province is that witnesses do not attend courts in obedience
‘to the summons, though duly served. Is that not so?

A. In some cases that happens. '

Q. In such cases of disobedience what action do the courts take against
him? .

A. Generally they issue a bailable warrant and in some cases they pro-
ceed also in accordance with the penal provisions of the Civil Procedure
‘Code.

Q. Is frequent resort had to the penal provisions of the Civil Procedure
Code?

A. Only coercive process is issued as a rule. The penal provisions are
not generally enforced. ] -

Q. In your court in the last year either by way of appeal or on the
‘side of revisional jurisdiction how many cases did you dispose of by penal
action being taken for disobedience of summons to attend court?

A. I had very little original work.

Q. As a district judge, the appeal would come to you from the original
scourt, ’

A. Yes. I had only one case.
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Q. Have you heard of any other penal action being taken against them?

A. No. : ; '

Q. In these two districts in the whole of one year, you have just taken
penal action against only one man,

A. Yes, to my knowledge.

). What penal action was taken against him?

. A, It was a fine of twenty-five rupees.

@. I suppose you confirmed the fine.

A. I do not remember because the case was not of much importance.
© Q. But it looks that public has a general impression that they can dis-
regard the ‘process of the court with impunity. They pay more care to
the process of the criminal court because they know the disobedience of their-

precess would entail far more serious consequences than the disobedience of
the processes of the civil court.

A. Yes, that is a fact,

Q. If the civil court wielded their power a little more vigorously do.yom
not think to some extent the complaint about delay would be avoided?

A. There would be some improvement, }

Q. It is because our civil courts are unwilling to take any penal action
that there is some delay, laxity or want of expedition. Is’'nt that your
opinion? ’

A. Yes.

Chairman.—I understand that under section 36 of the Punjab Courts:
Act, 1918, the civil courts can fine a process-server up to a month’s salary.
They have to refer the matter to the district court only when the questiom
is about suspension or removal. The court . has got the power under the Act

to punish a process-server. :
) A. This refers to ministerial officers under that court. It does not refer to-
the process-serving agency because it is not under that court.

0. That is the process-serving peon is not regarded as a ministerial stafi’
of that court.

A. Yes,

@. Would it not put the matter right if it is added that the process-
server may be included in the ministerial staff? :

A. I have already suggested that the sub-judge may be empowered to
punish the process-server. '

The Hon'’ble Mr. Justice A. B. "BROADWAY, Judge, High Court,
called and examined on Friday, the 11th April 1924. '

(No TWritten Statement received.)

Chairman.—@Q. Mr. Justice Broadway, I think you bave known the courts
of this province for good many years?

A. Since 1895.

Q. Could you tell us in your own way anything that might have occurred
to you as regards the causes of legal delays in this province? What is your
chief difficulty in this province? )

‘ A. The main difficulty is that of process-serving agency and secondly adjourn-
ments to a large extent which are unnecessary from the public point of view
but from the bar point of view they say they are very useful. o

Q. Now as regards the process-serving agency in particular; what is your
difficulty? Is it due to corruption?

A. Yes. - .

Q. As regards the question of corruptiom one has, I think, to look first of
_all to the question of pay and then to the question of supervision?
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A. Yes,
@. Do you know what pay an ordinary process-server gets?

_ A. I donot know, but I can say that their pay has recently been considerably
increased. They used to get Rs. 8 or Rs. 10, but now they are getting Rs. 17,

Q. I understand that apart from process-servers, there are also people who
are called bailiffs? . .

A. Yes, but they are found in cantonments only. They generally deal with
service on European people and things of that kind. There is a .nazir
also to whom processes are sent in the first instance. The process-serving
establishment is under him. He generally waits for some time to collect
processes for servers going in one direction and sends only one man to save the
trouble and time taken by sending separate men with separate processes
bound for the same direction.

Q. Have you, I do not know whether you have or not, ever had any,oppor-
tunity of coming in touch with the nazir in particular?

A. No.

@. What is your opinion about nazirs? Do you think that they are
right sort of men? ‘ ’

A. I think an inspecting judge will be better able to tell you that.

Q. As far as corruption is concerned do you think that nezir is also
corrupt? ’

4. I cannot say that. I should put it down more to the individual peon.

" Q. When a case of corruption comes before you, do you find that'it is a
case of the defendant giving the peon so much to return the thing unserved
or of the plaintiff giving so much money to return the thing served without
service being effected at all?

A. T am speaking from my own experience. I have heard cases where the
man has been deliberately bribed by the plaintiff to say that service has been
effected while he has never been to the place of the man on whom it was intend-
ed to be served. It is only in order to get an ex parte otder. There are also
cascs of the other kind, i.e., the peon would say that the man had gone out and
was not in his village while in fact.he had gone out for a walk. But I think
cases of the former kind are far more than cases of the second kind.

@. On account of the difficulty of effecting service, do you get good many
applications to set aside ex parte decrees?

A. Yes.

Q. If these are numerous, I think, they are either due to service not having
been effected or service having been defective?

A. Yes.

Q. Have you ever had time to think that the rules as regards service of
summons might be made more workable? :

A. My own idea is that the litigaht should be made responsible for the
appearance of his witnesses. If you have that system, I think there will be
less ex parte orders and there will be less questions of corruption. I would
leave the process-serving establishment as it is, but the man should take the
assistance of the court only in that case where he cannot take the help of his
counsel or vakil. He should be entitled tor go to court for assistance provided
he comes to court in a reasonable time before hearing. .

Q. That is to say, the parties should be left at liberty to serve their own
summdons? . .

A. Yes, he should get an order of the court that the plaint has been admitted
and a notice issued to the other side. He should then take out his own sum-
monses and serve them through his pleader or counsel, just as it is dong in
England. The plaintiff takes out the summonses and sends it to his barrister
or pleader as the case may be and he charges something from Rs. 32 to Rs. 64.
The same thing can be done through the vakil’s clerk and sworn to before a
magistrate of the first class. I do not think there will be any trouble with
regard to that. '
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.w. Do you think that it would be practicable in outlying villages? Do you
think that it would be possible to get service effected through pleaders on
villagers who are most of them illiterate?

A. There will be some difficulty. In this province there is a local bar asso-
ciation in each district and this bar association to a very large extent regulates
the personnel of clerks and if it finds that a particular clerk is of bad character
then it asks the pleader or vakil concerned to dispense with his services as
soon as possible. There is always a check on clerks.

" Q. As regards the type of cases where the plaintiff wants to snatch an
ex parte decree, I take it that occurs, when it occurs at all, in suits of short type
and not in long type, e.g., title, suits, ete.?

A. That is so. )

Q. Under the Code as it stands at present, the duties of the peon seem to
me to be a little heavier than he can be expected to do. If he does not find
the man at his house, he has to take the trouble of finding out where the man
is before affixing the summons on the door. As a matter of fact, no peon
takes this trouble. Do you think that it should be considered as reasonable
service, if the peon, failing to find the man, nails the summons on the door?
Do you see any objection to that?

A. Yes. Personally I think that would encourage the man not to do any-
.thing more to find out whether the man is really in his village or not. He won't
take any further trouble.

@. Do you think that if the summons is nailed on the door or the peon
goes to_the village, the defendant will come to know that there is something
against him? » B

A. Well T think if the peon goes to the village and does not find the man
there he can go to the plaintiff himself. A thing like this will come to be
known in the village very quickly and the defendant will at once come to know
that something has happened between him and somebody else. But as there
are so many illiterate persons in villages, they may not understand fully the
nature of it.

Q. In practice if the peon goes to serve a summons in a village, does he
go to the Il)ambarda.r for assistance?

A. Yes, he goes either to the lambardar or the chowkidar.

Q. Do you think that there is anything to be done in the way of encouraging
village officers on the spot to give assistance to the peon? Do you think that
it could be made part of their duty if they were given a small fee out of the

process fee?
A. Yes it will be beneficial, but I have never heard of that idea before.

Are there any village officers in Bengal?
Q. No, there are no village officers in Bengal.
A. T think village officers there are called village munsifs.
Q. No village munsifs are found in Madras. Do you think that the adop-

tion of this system would improve matters?

A. Yes.

Q. I. think the patwari seems to be the instigator of litigation in this
province. :

A. Yes. He has a reputation for it.

Q. It is generally supposed that any litigation between villagers is generally
instigated by patwaris?

A. T should say that in most of the land suits nobody would go inte litiga-
tion unless the patwari is consulted as to what chances of success there are.

Q. For these reasons you think that a patwari is not a good person to be

trusted.
A. Yes.. 1f yon use a lambardar he ought to get some remuneration for it.

Q. As reganls the witnesses, I understand that the real trouble in Punjab
is the people turning up and saying ‘‘ One of my witnesses has not obeyed
the summons and I want an adjournment.”” Is that so?
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A. Yes.. Tl_:at, to a large extent, is also due to the Bar. And again the
Bar to a certain extent cannot help itself becauge the procedure that has been
carried out is the court procedure.

@. The Code lays down that when issues had been settled and a date is
fixed the case should be tried from day to day.. )

A. That is practically never done. If they have got 50 witnesses it is
usually arranged to have 5 or 6 witnesses examined each day and thus 6

witnesses are examined in each case. That suits the Bar. Therefore, they do
not complain. .

Q. Of course in a case where .50 witnesses have to be examined there may
be a difficulty. Take the ordinary work of a sub-judge. There must be a

lot of new little work that could be disposed of in 5 minutes and the parties in
those cases are very often sent away.

A. That could be remedied by fixing hours for each case.

Q. As regards the witnesses, it is in the power of court to order attachment
of property or issue a warrant of arrest if a witness has not obeyed the sum-
mons. Do you find as a matter of fact that the courts exercise those powers
or do they simply give an adjournment hoping that he will turn up if a.summons
is taken a second time? : )

A. The power to issue warrants is very very rarely used and there is a
reason for that. Firstly, unless the man calling a witness pays the necessary
fees, though the courts may pass an order, it cannot be carried out. Secondly,
as a rule the courts don’t know and can’t know whether a witness is import-
ant or not. The counsel says he is important. The court naturally accepts
that statement. But afterwards it may turn out to be nothing at all.

@. Now I suppose that there is a great deal of time wasted on the supposi-
tion that a man is going to call a hostile witness who is not willing to appear.

A, Yes. i ‘

Q. When s witness, does not turn up does he usually postpone the case or
go on with the witnesses that are present? '

A. My experience is that counsel used to say that ‘all the witnesses should
be heard on the same day and the witnesses who are present used to go away.

@. Don’t you think that something might be done to stop that?

A. They may insist on examining the witnesses that are present. But
the other side states that the other witnesses are kept back in order to fill in
any gaps that may occur during the cross-examination of the witnesses.

Q. When a witness does not turn up I take it that what usually happens is
that the case is adjourned and the man is given some time to deposit the process
fee for another summons.

A. Yes.

Q. How long is he usually given?

A. A week or 10 days. It all depends upon as to how far the parties are
from the headquarters.

Q. When a witness does not turn up a second time, is it common to give
a third adjournment?

A. Yes even fourth if necessary.

@. Though the court was ready to try the case?

A. As a rule when a process is returned unserved, the peon generally saye
that he has gone away or that he could not be found in that address. The
court will teﬁ the counsel or the litigant that correct particulars should bs
given. :

Q. That seems to be a little hard. Because he has not given correct parti--

culars, his opponent would have to put up with an adjourhment. It might
very well be that he might come to the end of his tether.

A. Personally I think that would be the ecase.

Q. It may be that a witness is wandering throughout the country and he
could not be found. Is the court to postpone a case until he is found?

A. That ought not to be done.
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Q. Generally speaking on this part of the case would you be in favour of
strengthening the hands of the lower court and doing something to say that
if they did not grant adjournments for this reason they would be backed up
by the High Court and do you think it would be an improvement?

A. Undoubtedly.
@. In fact the thing wants a tighter grip.

A. If it is. made compulsory instead of discretionary, it will certainly be
better. It might create hardship now and then. In a majority of cases I
think it would do good.

@. Do you think that the ordinary practice migh* be that the parties should
be expected to summon their own witnesses; that is to say, to hand over the
process to the party and ask him to go and serve it. In ordinary cases plain-
$iff’s’ witnesses are people whom the plaintiff knows and he will be able to have
them served better than the court peon.

A. Yes. But in the cross-examination of witnesses, questions are asked
as to whether they received a summons in order to show that they are biased
in favour of the plaintiff.

'Q. It also obtains in Bengal. There does not seem to be any sense in it.
T don’t know why this idea is prevalent, that unless a man is really in favour
of or friendly towards his particular client, he is not going to come and give
evidence.

A. There is a certain amount of trouble. He has to come from his village
from a long distance, cannot attend to his work for some days and has to
come 2 or 3 times to court. -

Q. As regards adjournments from day to day can you tell us which types of
courts are congested in this province, that is to say, who have more werk than
they can do? ' . "

A. The principal civil courts and the senior sub-judge’s courts.

Q. I understand that not many people in this province are entrusted with
small cause powers above Rs. 250. Is that so?

A. T think it is right. )

Q. If the higher courts are congested I take it that the trial of more cases
ander small cavse court procedure would. lighten the work. Would you
increase the small cause powers from 230 to 500?

A. Yes. '

Q. In your experience does the sub-judge usually keep a diary?

A. He is supposed to keep a diary. The majority of them leave it to the
reader. Of course there are exceptions. :

Q. Then do you find that in the diary for the day, the subordinate judge,
when he takes his seat in the morning, will find a tremendous number of cases,
many of which he cannot possibly cope with?

A. Very often. .

Q. Have you ever thought of any way out of it? Do you know that the
High Court have laid down rules to prevent witnesses being summoned and
re-summoned simply because far too much work is put down on a particular
gay? ‘ )

A. Generally they give advice to the courts. If they do that part of the
work intelligently and look a little ahead, there would be some improvement.
The reply is—we put down 4 or 5 cases. We have been  told that there
is a heavy case and it is going to take the whole of the day. On that day they
will put down 2 or 3 cases. Well something happens and that case goes down.
They say—we have nothing else to do.

Q. In 8 case like that every judge should keep a margin of safety. Do you
know whether they adopt the practice of long adjournments or do they go on
more or less mechanically fixing a date?

A. T do not know what they are doing in recent years. Ordinarily a month
or six weeks used to be the longest period.

|
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Q. Do you think it would be practicable to abolish this system of working
on the diary, i.e., every case having a date on the diary? In the case of a
judge who works on a congested file, I will put down such work for each day as
he can hope to get through. I shall not give dates now. They should go to a
sine die list and then when he gets within a month of hearing, some sort
of notice shall go to a pleader and then a particular date will be given,

A. 1 am doubtful how far that would work. It would certainly be a good
thing from the point of view of courts. Then comes the question of getting
a case ready, the parties served, ete.

Q. 1 don’t suggest this until the issues have been settled and the parties have
been served and all those sort of things have been done. .

A. That is to say, the case is ready for trial. Then I think it would Te-
quire to lay down a rule that notice to counsel must be treated as equivalent
notice to the party. .

@. Well, there will be no difficulty in cases where pleaders have appeared.
In small cases or cases where the parties appear unrepreseated, do you think
there could be done something on the lines of the rules of the Allahabad High
Court requiring each party to file a registered address, service at which should
be good service whether it reached or not, and service at which should apply
for execution and appeal? The party can change his address as often as he
likes, but it is his business to inform the court of the change.

A. Well, that is on the same principle as is laid down in liquidation matters.
I certainly think the above method is good, and would be beneficial.

Q. It might at any rate avoid unnecessary notices being issued to parties
who have appeared?

A. Yes, But the party has to give the address.

Q. Of coure he must be first served and brought before the court.

A. Yes. :

@. Would you mind just telling us the method of control in the eourts in
this province? TFirst of all do you find' that issues ar® settled with some care
or after examining the parties so as to minimise disputes?

A. Well, that ‘depends on the ‘individual incumbent of the court, Some
men were undoubtedly good. They used to comply with the Code rigidly.
The parties would be examined and then issues would be settled. Very often
you would find in a big case the senior judge would invite the counsel to
gf_avzl lup the issues. That would be done sometimes and it would be sccepted

indly. '

Q. If the court knew its man that would probably be the better way of
doing it? . .

A. I think on the whole I may say issues are settled’ by the majority of
courts mostly knowing what they are doing. Here and there there are excep-
tions and of course we have been constantly bringing it te their notice. Very
often individuals, especially the elder men neglect the rules as to examination
of parties or their counsels, but we have done our best in that line and we
have furnished them with a printed form which they are supposed to fill np
and very often they do fill it up. : '

Q. One good method of minimising the issues is of course the use of the
provisions of the Code as regards admission of facts and documents and inter-
locutory. Do you find in this province that these orders of the Code (X, XI
and XII) are usually used? :

A. Practically never. They may be. starting now but we shall see the
result three years later. During the last two or three years they have mnever
been used. In fact nobody seems to understand them.

Q. Of course the law of discovery is a very special branch. I understand
other provinces have prescribed these orders for the examination of the Univer-
sity for a degree (although there are exceptions), still they are never attended
to, and that when people first qualify as mofussil pleaders they have no means
at all of practically applying their theoretical knowledge. :

4. There is no training indeed.
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Q. In the same way I gather that when a person bas taken his law degree
ke has no training whatever as to how to draw his pleadings.
A. None. :

@. In the same way he may be entirely innocent of how to handle evidence
and of kndwledge as to how to draft mortgage-deeds or to write opinions. Do
you not think that something might be done to require students before the
degree is obtained or finally before the man comes up as a legal practitioner
to have some practical training? As far as I understand at present a person
goes to the Bar having absolutely no chance of learning.

A. But would you bring that into the Civil Procedure Code?

@. What I am suggesting is whether it should be done ds & part of the
, University curriculum. I take it that in this country if & man has got certain
things to study for examination and certain other things not for examination
he invariably neglects the latter. You find that in the case of an Indian student
who goes to England at a great expense, his father sends him there and takes
u great deal of trouble to give him training in the Chambers but when he goes
there he spends his whole time in attending lectures and passing examination
and nothing else. Do you not think that something could be done by making
practical training effective and if possible to put it as a part of the degree
examination ?

A. Certainly that would be beneficial. In fact my experience as an exami-
ner of some of the law papers has been that while the student has explained
what was in the Code, when you give him a problem he cannot do it. I parti-
cularly remember a case and I know that about seventy per cent. of the students
could repeat a section in the Code word by word but in the problem when
I a}slked them to apply the section I should say that only ten per cent. got it
right. :

Q. Of course it is quite easy to have a practical examination, to give a
man certain facts and to tell him to draw pleadings.

A. Yes.

Q. In the High Court here, before a man becomes an advocate, do you
give him an examination?

A. It is o sort of honour and a vakil is made an advocate after he has
proved himself fit to be an advocate. ;

Q. Take a vakil of the Lahore High Court. A man who goes to practise
as a youngster, does he do that on the strength of his degree?

A. So far as lower courts are concerned you enrol them merely on the strength
of LL.B. degree with no practical knowledge, but if he wishes to come to
the High Court he has to put in two yeers’ practice in the lower court and a
certificate from the sub-judge or the district judge that his work was satisfac-
tory. -

Q. But during the first two years when a man goes to the mofussil Bar he
does not get much practice?

A. Yes, the majority of them get very little training. If he has got a
friend in practice he helps him but there is no sucs thing as reading.

Q. But is this practice of being allowed to help somebody else carried out
in fact?

A. Only in five per cent.

(). I take it there may be fewer pleaders than used to be. They are still
flooding the Bar.

A. Yes, the supply is greatef than the demand.

Q. As far as that is concerned there is no reason why additional practical
training should not be imposed?

A. None whatsoever.
Q. In the end it might not mean any greater wait.

A. T think you will find certain opposition from the Bar point of view
because they want to see return on their principal.
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Q. They want to earn money as soon as they begin practice.

A. Yes.

Mr. Justice Stuart.—There are in the United Provinces many pleaders
who cannot earn even Rs. 20 after <ix yeors’ practice.

A. Here in the Punjab also you {an find many who cannot earn more
than Rs. 40 per mensem. I have often found jumior pleaders coming to the
High Court and learning how cases are conducted there.

Colonel B. 0. Roe.~—Yes they go and sit there and enjoy as they enjoy
the cinema or theatre. :

Bakhshi Tek Chand.—They take it as Temasha.

A. Yes, but it is a hopeful sign that they go to the High Court and learn
something how cases are conducted by senior members of the bar.

Chairman.—Yes, I would take it as a good sign that they take interest
in their work and go and attend higher courts.

A. Yes. y

Q. In the same way as regards the system of recruiting judicial officers,
T think, you have changed it. Do you insist upon the candidate having
practice for any long time? . )

A. T speak open to correction. I think I am right in saying that the only
qualification required is that the candidate has passed the B.A. and L.L.B.
examinations.

Q. So you do not insist upon the candidate having any practice at all?
Is the selection made by a committee of the Judges of the High Court?

A'. Yes, but there is no condition that the man must have some years’
practice.

@. Is there any permanent committee for selecting candidates?

A. Candidates are selected by all the permanent Judges of the High Court.
There is no regular committee.

Q. Are there any interviews, or are they taken in without undergoing any
interview? . ' '

4. We have interviews, Suppos’x’ng we have got a list .of 10Q candidates
and there are five vacancies only. We select five men out™of those 100 taking
into consideration the question of age, because there is an age limit of 27
years. When we have decided to take these five men and that they are quite
suitable, we then send for them and they appear before us.

Mr. Justice Stuart.—Q. And you do not give any iuterview to the other
95. I mean to say that after you have decided to take these five men gou gend
for them only in order to see that they are not absolutely unsuitable .

A. Yes. As a matter of fact by the time a man is selected he has seen the
majority of the Judges. .

Q. Because he has been touting round?

A. Yes. .

Q. In the United Provinces, if a man approaches a Judge, we at once strike
him off the list. They may approach through the proper channel.

A. Well I find that it is generally. members of the bar who approech the
Judges. They approach with a request for one or other of their relatives.

Bakhshi Tek Chand.—But the application comes through the district
judge of the district in which the applicant resides. Ol:ders are sent to
district judges to send up the applications of five or six candidates, as the. case
may be, and then they recommend or forward the applicetions of likely
candidates. ’ ’

A. Not now. We do not do that now. :

Colonel B. 0. Roe.—@. Every man must have a certificate of the district
judge before he gets his name enlisted ?

A. But that does not mean anything. It shows that the candidate ia
a young man of good health, In some cases it means something more than
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that. If a judge recommends very strongly then he has to give reasons for
doing so and the High Court Judges must respect his remarks.

_ Chairman.—@. As regards the actual conduct of a case, do you think that
it is opened as is done in England? ‘

A. If you mean the formal procedure laid down in the Code, you may take
1t that it is never carried out. )

). Well they are very good rules. Do you think they are followed by any-
body here?

4. My brother judges may differ from me, but my experience is that they
arg not followed. We are trying now to make these rules have some effect.

@. Well I think it may in some cases save time. In many cases, if the case
is not opened properly, the plaintiff changes his case, changes his evidence
and so on when he finds that facts are turning against him. If a case is
opened properly then he has to disclose his hand and cannot make any attempt
to change the evidence.

. A. But the difficulty is that the case is heard not only by one judge bub
by about,eight or mine judges. It would be very useful 1f the case was
heard throughout by one judge alone and the judge, who has framed issues,
decides it. But here in the Punjab you find so many transfers in the hot
weather that it is impossible for one judge to finish a case himself. Several
adjournments have to be given. There is no certainty whether the judge
who has begun the case would also finish it.

Q). The advantage will be that if a case is opened properly by the plaintiff’s

counsel then there will be no chance for him of making a false statement or
producing wrong facts because in that case the judge would have the record
_of everything and be able to find at the end whether he has given wrong
facts. ’ :
A. The difficulty is that if you open a case properly, the plaintiff will open
his case before one judge, the defendant will appear before another judge and
issues will be framed by another judge altogether:: In the hot weather you
have a lot of institutions and cases are not generally heard to any appreciable
extent by one judge. Judgment is sometimes written by quite a different man
who has neither framed issues nor heard the case at any preliminary stage.

Q. But do you not think that it would save time and unnecessary delay if
the formalities as prescribed by the Code are followed?

A. Yes it would certainly save time.

(). One further use of insisting on it would be that there would be a still
further chance of narrowing the disputes when the issues have to be settled?

A. Yes.

Q. As regards commissions to €xamine pardanashin women, is that difficult
with you? Does it take a long time to record evidénce before the com-
missioners ?

A. I am afraid I have not got much experience. There are not very many
cases.

Q. In this province there is a mass of small litigation. As regards simple
suits for money and mevables the small cause court procedure is applied
and the provisions of section 25 of the Small Cause Courts Act do not seem to
be used very much. Do you get a mass of applications in revision in small
cause court cases? '

A. 1 do not get very many.

Q. The trouble is as regards suits of small value that are within the
exceptions in the schedule to the Provincial Small Cause Courts Act, that is
bout a fifty rupees suit about a field, about a boundary dispute, about a strip
of land one foot wide about a privy, which is a source of contest for some reason
in Beneal, or disputes about easement. The plaint is fitst of all filed in a
munsif's court or in a sub-judge’s court. Then there is an appeal to the
district judge or senior sub-judge. That court has not heard the ‘w1tne§ses.
It is made final for some reason on questions of fact. Then there is & right
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«f second appeal to the High Court. Then as it is a small case, that is probabl
done by one Judge with the result that there is a Letters Patent appeal.
Both the second appeal and the Letters Patent appeal are heard omte under
©Order XLI, Rule 11, before it is admitted. And, if there is & remand, it may
amount to 6 or 10 appeals for this wretched business worth about Rs. 50.
Don’t you think that something could be done to give the small litigant cne
.good appeal on fact and law and if he wants to appeal further stop him there?
Don't you think that something of that sort is right in principle for the
handling of the vast mass of small litigation?

A. Yes. I personally agree. But I think that that will meet with very
considerable opposition because they have got this right of appeal and they will
say that you are taking away the right. As you are saying that you are going
to raise the qualifications of the judiciary as to render them to command the
confidence of the public, if you do that, there could be no possible objection
that I can see.

-@. Do you think that things are sufficiently advanced in this province that it
would be possible to give a good aggeal to people decided by men of the
stamp of a senior sub-judge? Could you get such men in the province
fo.day? ' '

A. Of course that is a matter of opinion. With regard to the qualifications
of the judiciary at present I think it would be possible to get them. But it
would increase the expense considerably. :

@. The expense might not be.much because you would be able to save the
salary of such High Court Judges as are devoting their time to second, appeals
and of district judges. In Bengal, for example, we have an enormous mass
of second appeals that have passed the test under Order XLI, Rule 11, under
Rs. 100 and the proposal that we have been thinking of is to have a first and
final court of appeal only to cases under Rs. 1,000 leaving the present
practice and the present right of second appeal applying in cases over Rs. 1,000.
For small litigations that cannot be dealt with by the small cause court
procedure, it would be a good thing to'the country if one could give such &
first appeal as would entitle one to make it final.

A. T certainly think it would be beneficial.

Q. What is your opinion ‘of the qualifications of the senior sub-judges
as they are to-day? Do they seem to do their work with reasonable satis-
faction? ‘

A. I think on the whole the average is not a very bad one.

Q. If you elect to give this work to the sub-judges, do you think it would
be possible for the small work under a thousand rupees to be conveniently
sent to this tribunal? ‘

A. Yes. T think so.

Q. There would be an arrangement by which if they thought fit by reasor
of the difficulty or special importance on a point of law, to state the case
to the High Court or if two of them differed, the High Court would have to
take the thing. The suggestion is that sall cases under Rs, 1,000 might be
given a sort of shift to be dealt with by a Bench the personnel of which is
to be by selection.

A. I see no objection.

@. I quite appreciate that there are difficulties in connection with Suits
Valuation Act. We have already got in this country & system of jurisdiction
according to value. And whether or not the thing is worth a little more or a
little less it fluctuates acfording to the purchasing power of the rupee to-day.

A. T agree that it would certainly be beneficial. At the same time there
is this one thing to be said for the further appeals and that is when you get a
case of larger value that is dealt with by a judge of greater experiencey parties
engage hetter counsel and the case is better argued. As often as not, the
law on the subject is not in dispute. Almost ali the first appeals are on
questions of fact. When you get a case of small value it is exceedingly badly
run by the courts below, gnd exceedingly badly handled by the Bar, and"
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therefore to that extent I have always thought myself that the reasons why
further appehls were given, were to meet that situation.

‘@. Why should not senior sub-judges rectify the evil straightaway?
- 4.1 think that is a thing to be taken into consideration.

Mr. Justice Stuart.—@Q. Who are the inspecting judges here?

A. For the most part the civilian Judges in the Court. The Chief Justice-
goes oub occasionally. I have not gone out myself,

Q- . Does not the same man go out always on inspection?

A. No. v

Q. Have you any system of English Judges here?

4. No.

@. Whom does that work go to?

A, To the Chief Justice.

Q. My experience is that it would be utterly impossible for the Chief Justice
in our province to undertake the-duties of the English Judge.

A. I do not know what the exact duties of English Judges are in your
province. Here the Chief Justice divides up the administrative part of the
entire court and each of the permanent Judges is allowed a certain part of the
work—for instance insolvency and guardianship cases, ete.

@. Do you mean in your own Court? i
b Af In the province. The reports, the statements, etc., are all checked

v him. ‘ i

Q. What I want to know is who is keeping an eye upon a mythical person,
say a subordinate judge in Gujranwala, in order to see whether that officer is &n
earnest worker who is doing his best or a slacker who is doing his worst?

A. That you may take it, the Chief Justice knows most of the work.

Q. That is the Chief Justice’s work?

A. He does it. _

@. In my province it would be impossible for the Chief Justice to find time.

A. Here he finds time. :

Q. With regard to corruption amongst your process-servers, may I take
it as an axiom that there is not a single branch of the subordinate service in
Punjab which is not corrupt?

. I am not prepared to say that.
. Is the patwari corrupt?

. He has that reputation.

. Is the canal chowkidar corrupt?
. I do not know about that.

. Is the police man corrupt?

A. You mean as a service. Of course.

Q. I only want to show that the process-server is no worse than anybody
else,

A. No.

Q. Now surely corruption has been made much less in certain branches of
gervice and where it has diminished it has diminished by exercising efficient
supervision. So that the remedy would appear to be better supervision.
What the real fault of the system is that the mazir has neither got the
character, nor the time, nor the habit to supervise the work of the process-
server efficiently and what we want is a superior man in charge of the
process-serving department, and don’t you think such a system would improve
matters considerably?

A. Yes.

Q. With regard to arrest of witnesses, don’t you think something might

be done by giving the court power to arrest for contempt? You are quite
correct in saying that as the law stands at present it is left to the parties to

OhOhQh
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coerce the witness. But the result is many witnesses treat the court process
with contempt.

4. Quita true. But then the case of a witness who has been served but
;ioes not turn up is very rare. '

Q. I am only speaking of men who have been served?

A. With regard to that there are very few who are actually served and
do not come. : .

Q. It struck me that they really make it a practice of holding up a case
indefinitely until all the witnesses are present by a very simple mhethod, i.e., by
summoning & witness who does not exist. But that is a reductio ad absurdum.

A. Of course it is for the plaintiff to find out. .

Q. Take an imaginary case Jaimal Singh, son of Mit Singh, who carries on
business as & carpenter in Lahore. It is very difficult for the court to know
if such a person exists. .

A. It may be difficult but it is not impossible. You have got to give
correct address.

Q. The last point I want to touch is as to whether the delays in the Punjab
are really bad on a reasonable standard. One district judge was good enough
to give me some figures. Here is a suit brought by a Mubammadan wife. She
was a minor when she was married and she wanted to repudiate the marriage
on attaining puberty. It was instituted on the 19th February 1923 and
decided on the 14th January 1924, ) '

A. That does not seem to be very bad.

Q. You have to take the final disposal of the case?

A. You mean in appeal. _

Q. Yes, I find this appeal was heard after three months of institution.

A. But then you see that a particular district is constantly flooded by
cases being sent to it from the other districty where there is a congestion.
The work in our province is not evenly distributed. There are certain districts
in which the pending file is extraordinarily small and there are other districts
in which the pending file is exéraordinarily large. We check the work every
month and we send certain number of appeals from one district to another.

Q. Original suits? :

4. No, appeals.

Q. I am talking of the original suits. I think yoﬁr figures compare
favourably with other provinces.

A. I am very glad to hear that. We thought that our province was bad.
But I can give you a case, it was a fairly big case, in the trial of which it
took three or four years and it took still over & year before it was completed
and evidence recorded on both the sides. We could get no district judge to
hear arguments. . . .. ’ .

Q. You mean that case was for trial by the district jugde?

A. Yes. The district judges owing to constant transfers could not hear
. arguments and we could not get it disposed of. .

Q. We were discussing a class of case in which evidence spread over six
days or I might call a staple case. THere is another case for breach of contract
of piece-goods. The defendants set up the usual plea that they were not
principals but that they were commission agents and so they were not re-
sponsible. I find that suit was instituted on the 24th October 1922 and
decided on the 16th July 1923, which in some parts would be considered
with great expedition. I want to say that cases in which there is delay are
few and the general litigant has got very little to complain. Both in the-
United Provinces and the Punjab there is a delay in the hearing of appeals
but the work in the original eourt is not bad. I think there is waste of time
over appeals but the time taken for original suits is not very bad.

A. Yes.
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Q. Take an average sub-judge. Do you find him to be a man with a very
lteas?cmable amount of commonsense and quite a fair working knowledge of
aw :

A. Undoubtedly.

@. But after all does anyone want anything better?

A. In my opinion no.

Q. A man with a reasonable amount of commonsense snd a fair working
knowledge of law, is not that a very fair description of an average county
court judge in England? )

A. Yes. I have maintained that our judiciary will compare favourably with
the judiciary in any other province.

Q. The question is whether we can entrust him with greater responsibility.
if they are men of that class?

A. Certainly you can do that, -

Colonel Roe.~—@. The learned president was saying that when a man puts
in a plea he should strictly confine himself to it. There was a judgment by
Mr. Justice Clarke that in a backward province like the Punjab where the
agriculturists were illiterate you should not confine the poor man to what he
said at the start off. Well this is being acted upon a very good deal?

A. The time when that ruling was passed has passed. It is not the duty
of the judge now to do the work of the clerk or the counsel or the litigant.

It is for the iitigant to place his case before us. [In the Hign Court nobody
would look at that ruling.

Q). Well as regards the amount of work turned out by subordinate judges,
I think they have a lot of it? When his work is good he turns out a very
small amount of work. If the quality of his work is nice he would devote a
good deal of his time to deal with cases properly.

A. From the working of the various courts of subordinate judges, I think
his work is good who turns ouf an adequate average. If he is really a good
judge he must finish the work with reasonable quickness. He must keep up
to the average mark. He must neither be slow nor quick, I mean too quick.
He must turn out a fairly good number of cases per mensem.

Q. Well do you not think that one of the causes of delay is that proceedings
are stayed very often by the High Court? :

A. Yes the judges have realised this and we have been putting our faces
against it.

Q. We have to stop proceedings sometimes for three months and some-
times for more. Once I was told to enquire into the conduct of a pleader of
Jullundur and there were about 50 witnesses to be examined. The proceedings
were stopped by the High Court and I had again to start the case after three
monthg, I found nothing against the wotrthy gentleman who again went to the
High Court. He was under the impression that I was greatli prejudiced
against him. He.got another order for suspending proceedings, but I had in
the meanwhile written my judgment. I sent my order to the High Court
saying what action I had taken.

A. 1t is quite possible that this application had the necessary effect.

The Hon’ble Mr. Justice MOTI SAGAR, Judge, High Court, Lahore,
called and examined on Friday, the 11th April 1924.

(No Written Statement received.)

Sir T. Desika Achariyar.—Q. With regard to our Committee’s work I ware
t> take you through some points which seem to me to be peculiar to this
province. I understand you served for some time in Delhi?

A. I did not serve, but I practised.

@. For how long?
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A. For 15 years.

Q. Therefore you will be in a position to tell us something about com-
mercial cases. Are there mary commercial cases in Delhi?

A. When I was there there were not many commercial cases.

Q. Did you feel during the course of your practice that for want of expert:
judges who could quickly dispose of commercial cases there was a good deal
of delay?

A. There was no delay at all. I never heard that before this. When I
left Delhi there were a large number of appeals, but I never heard that for
want of an expert judge there was delay in these cases,

Q. Is there any real need for the appointment of trained judges who could
dispose of commercial cases guickly ?
A. I do not think so.

Q. Do you think that the ordinary subordinate judge is capable of dis-
posing of these cases?

A. Yes.

Q. Do you think that he is able to dispose of- these cases speedily and
without all the dilatoriness which characterises trials in ordinary title suits?

A. Yes. As a matter of fagt so far as Delhi is concerned I have found!
,exceptionally clever men during the past three or four years, They try
these cases in a very good manner. There are men like L. Som Nath and
L. Jagan Nath.

Q. You are likely to find in the service people like Som Nath and J agan
Nath? Do you think it is possible to find men who could try these cases with
great ease and without getting any training? Do you think it is possible to
get other men like Som Nath and,Jagan Nath?

A. I do not think there is any need of giving training to these judges.

@. The second point which appears peculiar to this province is with regard
to customary law. I understand the Punjab Laws Act makes custom the
determining factor in almost anything connected with any breach of law.
Is that so?

A. No, not with any branch of law, but section 5.

Q. Section 5 deals with succession, betrothal, marriage, divorce, guardian-
ship, family relatlons, wills, legacies, gifts, partltlons and so on, i.e., almost
every branch of law is regulated by custom?

A. Yes.

@. With regard to this custom, is it a fact that there are numerous prece-
dents upon almost every possible set of facts?

A. Yes, there are.

@. And these precedents are about 5 on one side and 15 on the other side?
A. Yes,

@. And this is responsible for a large amount of delay in the disposal of
original suits ?

. Yes, I should think so.

A
Q. And so you like to have the law codified P
A. Yes.

Q

. Do you think that there will be no practical difficulty in cédifying the
law?
A. Not much in the Punjab.

. Do vou thinK that the number of suits in which questions of custom
have to be decided is very large?

4. Yes.

Q. And do you think that some codification of the law relating to custom
would tend to minimise delays and litigation?
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A. Yes,

Q. One more point. I find from the civil statements of this province
that there were about fifteen thousand applications for setting aside ex-parte
decrees. What is the reason of this? Is it because judgment-debtors come
after decree to have the decree set aside?

A. I do not know. _

Q. So you are not in a position to tell us anything with regard to that?

A. No.

Q. Another point that seems to be peculiar to this province is with regard
to delays in the execution of decrees. I am told that your Punlab Land
Alienation Act is responsible for a good deal of delay in these matters?

A. Yes, it is to a considerable extent.

Q. Will you kindly tell the Committee what exactly is the cause of delay
in these matters?

A. Supposing a man has got a decree against an agriculturist and he
wants to execute it and attach land. Now that decree will have to be sent
10 the Collector which will take a very long time. Under the Land Alienation
Act the land will not be liable to attachment. Revenue authorities do not
look with sympathy on the execution of decrees in civil cases.

Q. Therefore it is not exactly a question of the procedure which is adopted
by the Collector nor even any delay in any steps which he has to take by
his subordinates, but it is on account of his sympathy with the tenants who
are apparently according to him oppressed by money-lenders.

A. That is one thing. The patwari’s palms have to be greased. The
-debtors live in some villages and the decree-holders cannot know them. They
cannot catch hold of them.

@. One primary reason is that the delay is due to the sympathy of the
ordinary revenue official to the condition of the peasant proprietors.

A. Yes. -

Q. It is also due to hlS feeling that these money-lenders are people who
must be discouraged.

A. Yes. )

@. The second reason is the corruption prevailing among the lower reve-
nue officials.

4. Yes.

Q. Is there any competition or rivalry between the subordinate eivil judi-
ciary and the revenue officials inr the matter of the farming of lands for
such periods as may be necessary, to satisfy the decree in executlon? Are
suggestions made by the civil judiciary not accepted by the revenue people?

A. Very often 'it is the case. They make certain recommendations and
these are not accepted by the Collectors.

Q. And the recommendations are with reference to the amount of profits
that might be appropriated towards the satisfaction of decrees.

A. Yes.
Q. And the term durlna which the property could be leased for the satis-
faction of decrees.

. Yes.

. In these matters there is a difference of opinion.

. Yes.

. This divergence of opinion is another cause of delay.
Yes.

. You have set out the causes of delay in the execution of decrees.
Would you let us know what the remedy is?

c?nc;neas
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A, I think that, if power is given to the civil courts to execute tﬁe
decrees without the intervention of the Collectors, the matter would be very
much expedited.

Q. I am told that if civil courts are given the power they might prove
inefficient and that the persons who have to keep order and peace are per-
haps the best persons to execute the decrees.

A. I don’t agree with that view.

@. Another” thing which may be done with advantage to minimise the
delay in the disposal of execution cases is to make the necessary amendments
in the Punjab Land Alienation_ Act.

A. Yes.

Q. Are you in a‘position now to indicate any of the sections which might
be so amended or modified ?

A. Section 16 relating to execution.

@. Section 16 and similar provisions of law might perhaps with amend-
ment help the execution of decrees speedily so far as the present require-
ments are concerned. )

4. T,
Q. May I ask you why decree-holders do not arrest these peasant pro-
prietors? :

. A, It is difficult. Sometimes théy do and they meet with untoWafd
results. Sometimes they are murdered. '

). That is the reason why the decree-holders do not like to go to villages?

A. As a matter of fact I have come across with several cases of this
nature. When a decree-holder goes to arrest, there are murders committed.

. With regard to attachment of crops is there any difficulty? .
. The same difficulty is there.
. The crops have to be attached through the revenue authorities?
. Yes,
. With regard to attachment whe is the revenue official that does it?
. The Collector. He makes it over to the revenue officer or the naib-
tahsildar.
@. I suppose in these cases it is difficult to find out moveables. . Every-.
thing that the peasant proprietor possesses might be exempt under the Act.
A. Yes, under section 60, Civil Procedure Code.
v @. With reference to money decrees against peasant proprietors are they
executed soon or do they take a long time?
A. They take a good deal of time.
Q. What is the reason?
A. They don’t like to pay them and make all sorts of frivolous objections.
When a house-property is attached, the relations of the judgment-debtors

come and say that it cannot be attached. If the objections are disallowed,
separate suits are filed and that takes a long time to be decided.

RO RO

Q. But surely you can execute the decree notwithstanding those suits.

A. Well, sometimes they are stayed.

Q. What is the remedy that you suggest? ' Would you make it a rule that
no stay should be given?

A. I won't make a hard and fast rule. If the case really appears on
the face of it to be good, in that case stay will have to be granted.

Q. What then is the remedy? Is the obstruction to go on merrily as it
does now? )

A. I would much rather like that a special judge be appointed for the
execution of decrees. These sub-judges have not got the time to look into
these things. They have got a number of original cases,
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Q. You favour the appointment of a specially aelected sub-judge for
doing execution work in each district?

A. Yes.

Q. Would he have work enough?

A. Yes. He might take up some other work as well, looking into the
nazarat and all other ministerial things.

Q. What other work would you give him?

A. I don’t think that he will find time to do other work.

Q. Will you make him receive the plaints as the senior sub-judge is
doing now?

A. No.

Q. What you think is that there may be a sub- -judge appointed in each
distriet to do execution work and he will aljo control the central copying
.and nazarat establishments and the process serving department generally?

A. Yes.

Q. That would give him sufficient work?

A. Yes.
@. That would make for speed?

A. Yes.
Q. What would be the grade of the sub-judge you would appoint for
4lis purpose?
A. A second class sub-judge.
* @. How -is the jurisdiction distributed in your province? A junior sub-
judge cannot execute the decree of a senior sub-judge.
A. Special provision might be made to that effect.

Q. To execute decrees of any value?

A. Yes,

Q. That is the suggestion for reducing this delay?
© A. Yes,

With regard to the devolution of more powers upon sub-judges, do
you thmk that they are fit to exercise a higher jurisdiction with regard to
small cause cases. I think under the Punjab Civil Courts Act Rs. 500 is
fixed as the maximum and I am told that very few sub-judges have reached
the maximum. Why is that so?

A. I cannot tell you.

Q. What do you think about the capamty of the subordinate judges to
exercise small cause powers?
~A. T think they are quite capable of exermsmg these powers. I think it
is unnecessary to give them such powers because the work they have is
already quite sufficient.

The work on the small cause side is done more expeditiously and
sithout all the elaboration of a regular trial, and there is no first appeal ?

A. Well, I think they are quite capable to take up work if they are
entrusted with these powers.

Q. With regard to subordinate judges exercising higher jurisdiction, do
they begin with Rs. 1,000 and go up to Rs. 2,000°?

A. Formerly we used to have 3 classes of munsifs: from Rs. 100 to
Rs. 500, 3rd class; Rs. 500 to Rs. 1,000, 2nd class; Rs. 1,000 upwards, 1st class.

Q.. I wish to know whether you cannot give the last (Iass subordinate judge
powers up to Rs. 2,500 or Rs. 3,000°?

A. No. I won’t do that. because after all these are new men and I do
not think it would be advisable.

Q. In the Madras Presidency we give powers up to Rs. 3,000. Why
should these people be in a "less position to do this work than those in

Madras?
A. T would give them afterwards but not in the beginning.
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Q. With regard to honorary munsifs, what is the view that is held in
this province? .

A. They are very much disliked. There is no absolute necessity. Tt is
only a sort of honour given by the executive authorities to one who dances
attendance upon them. '

@. But if they are selected from among classes who do not dance such
attendance?

A. What training can they have?

@. What training is necessary to dispose of simple suits up to Rs.. 200,
most of which are compromised ?

A. We have already here honorary sub-judges.

Q. Could you increase their number with advantage?

A. Well, the feeling among the general public is that they would much
rather have cases tried' by stipendiary subordinate judges. )

Q. What is your own feeling? Is it not right that people should not be
spending their money, wasting their time and coming up with. witnesses
repeatedly 20 or 25 miles.from the village?

A. I am of the opposite view. The number of people should not be
increased. They are often prone to other influences. -

'tQ?. ‘What influence could be brought to bear in the case of an ex-parte-
sui .

A. At first it is not known whether it would be an ex-parte suit.

Q. Having regard to the experience you have of existing honorary judges,
you won't increase their number?

4. No. :

Q. Is there any possibility of getting good men by better selection?

A. No. ’

Q. You have in 1922 passed the Village Panchayats Act and I see you
will have 5 or 6 people on the panchayat, and they will have jurisdiction up
to Rs. 50. Well, what do you think of the potentiality of these panchayats?

A. T am not in favour of that Act, nor are the people. '

Q. I think the Legislative Council has passed the Act after discussion?

A. I do not know whether it is utilised in any way. . )

Q. Having regard to the conditions in the villages in this province, you
think village panchayats are not likely to be of any use?

A. No. :

Q. Why do you say so?

A. The people have no confidence in them.

Q. The panchayats are yet to be constituted ; they have to be experimented’
wpon. You have no panchayat at all now. The Act is passed and, in my
place; 2 lakhs of suits are being disposed of by them every year.

A. I am against it. The people have no confidence in them.

Q. With regard to the execution of decrees, would you like to have the
1aw of limitation changed in any way? I am drawing your attention to the
provision in section 48, Civil Procedure Code. Would you curtail the period
to six yearg? i

A. No, I won'’t.

Q. Why?

A. Having regard to the fact that so many frivolous objections are raised
by the judgment-debtors, I would Kave it at 12 years. ’ ‘

1 ears. Would you remove the provision in
Art%lesgggozlfngthzo‘ée?o?de Slzheydule of the Li{nitation Act witﬁ regard to
steps in aid of execution, compelling the decree-holder to apply every three
years during these 12 years, in order to keep the decree allye?
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A. I would rather that that provision should remain as it is.

Q. "Why? -

4. Well, if he does not execute the decree within the 12 years and he
comes after the expiry of 11 years to execute the decree, the man raises
certain objections or otherwise prevents the execution of the decree. If, as
a matter of fact, the application was made from time to time, then he could
prove if there was any obstruction by fraud. .

Q. There is already a proviso in section 48: it would be still there.

A. But if he does not make an application.

Q. You are not in favour of taking away the steps in aid of execution?

A. No.

Q. Are you aware that many of these applications are merely filed to
keep the decree alive?

‘A. There is no doubt about that.

Q. That entails a lot of work on the subordinate judges and courts.

A. Well, I would like to keep the provision of the law as it is.

Q. Is there any possibility of having the Transfer of Property Act ex-
tended to this province? Would that work well?

A. I should think so. I would like to have the Transfer ‘of Property Act
applied to the Punjab also. _

Q. Would you like to have all sales being ®videnced by registered instru-
ments, because section 34 of the Transfer of Property Act refers to sale-
deed and another section says that the sale-deed should be registered?

A. Here we have oral evidence.

Q. Would it not be better to have a rule, as in every other province, that
every sale-must be evidenced by a document?

A. I should think so. .

Q. Therefore you are generally in favour of the Transfer of Property Act
being extended to this province? ' s

A. Yes. . .

Q. With regard to partition in joint Hindu families, would you like to
have a rule which compels the execution of document .to evidence the parti-
tion and the registration of such a deed? This is the surest possible way of
minimising the oral evidence, if you want to do anything with reference to
delay in civil courts. In almost 35 or 40 per cent. of your cases, I am told
the question- often arises as to whether a family is divided or undivided and
. that has to be decided on oral evidence. If it was made a rule that all docu-

ments should be evidenced by a registered instrument, would it not minimise
your trouble?

A, Yes.

Q. We have after all to fix an arbitrary limit.

A. I will say five hunderd rupees.

Bakshi Tek Chand.—Q. Would you apply that to agricultural land in a
family partition between two brothers? -

A. I will exempt partitions of agricultural land because they are decided
by the revenue officer.

Sir T. Desitka Achariyar.—Q. With regard to benami transaction would
you be in favour of a rule that a person should not be permitted to say that
the document which he has executed and the execution of which he admitted
before the registering officer had never been intended to be acted upon, but
was a mere sham deed ?

A. No, I am not in favour.of that. In a province like the Punjab people
do execute a large number of such transactions.

Q. That is so because it is permitted. Supposing you make it a rule that
after ten years from now no such plea should be put forward. We cannot be
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solel.y guided by what has transpired in the past. We must try, if possible,
to devise means of putting down delays. What do you think of such a rule?
Why- should a man execute a document and say five years afterwards that
it is a sham? .

A. Suppose, for instance, he has purchased in the name of a minor son

Q. That is not the kind of benami transaction I am referring to. I am
talking to you particularly of denial of documents saying that they are
sham transactions.

A. I am not in favour of such a denial.

Q. I am not talking of a document which is in the name of a Larta of
Mitakshara family. I am referring to documents executed which are pleaded
as those which had never been intended to be acted upon.

. I am not in favour of that, ‘
Q Would you like to have a rule that such a plea should not be accepfed?
A. Yes.
¢. With reference to the conduct of a case ‘generally in this province, at
the time of settling issues, are the parties examined?

A. Recently they have begun examination but even now in some cases they
do not examine.

Q. I suppose your High Court has sent out a circular saying that as far .
as possible the points at issue should be ascertained by the exammatlon of
parties at the first hearing?

A. Yes.

Q. Before you passed that rule that was not the practice?

A. No.

Q. Because people neglected the provision of the law, you had to issue
that rule?

4. Yes.

Q. After the issues are settled»who sets down the case for trial?

A. The judge himself.

@. When are the documents filed ?

A. Somet1mes a dateis fixed, that is, ten or fifteen days after ther settle-
ment of issues and sometimes on the very date of settlement of issues.

@. What is the provision permitting the documents to be filed on a later
date?

A. They should be filed on the very date of issues.

Q. Are the documents filed with the plaint or the written statement?
A. In Delhi they never used to be.

@. Supposing a man sues on a pro-note.

A. If a suit is based on a particular document then, of _course, it is filed
with the plaint.

@. The documents that are used for the purpose of proving the case,
when are those filed?

A. On the date of hearing or after fifteen or sixteen days.

). Do the courts see whether those documents are admitted by the oppo<
site party?

A. That is not generally done.

Q. Because courts do not know what the documents are and nobody takes
any nptice when the documents come in.

A. Yes.
Q. Have you circularised against this also?
A, Yes.
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Q. Then with regard to interrogatories, discovery and inspection, are
these chapters used in the mofussil courts?

A. My experience is confined to Delhi. . In Delhi, of course, they used to
have recourse to these provisions very oftey.

" Q. You practised in Lahore also?

A. I have practised in the High Court.

Q. Therefore you are not in a position to know anything about the
mofussil courts?

A. No. v

Q. When a case comes on for hearing—take a fairly complicated suit—
do people open their case?

A. That is not done practically.

Q. Have you circularised the mofussil courts with reference to that also?

A. So far as I know we have done that but I am not sure about that.

Q. I wish to put you certain questions relating to appellate court. First
with regard to High Court, is it true that second appeals are pending for an
inordinately long time? : .

A. Second appeals which are likely to go up before a Divisional Bench
take a long time.

* @. How long do they take?

A. Two or three years.

Q. And the first appeals?

A. Three or four years.

Q. What is the reason for the first appeals being delayed? _

A. The High Court is undermanned. ’

" @. There is not a sufficient number of Judges to cope with the work?

A. Yes. .

Q. So far as second appeals are concerned does the same reason apply in
that case also?

. Yes. o

. Is it not on account of printing?

. Printing is very expeditiously done.

. Judging from the report you had three more Judges sanctioned.

. That was two years ago. . .

- Supposing & mnormal standard is adopted, how many Judges and
. how many years would be required to get rid of the arrears?

A. We ought to have a couple of Judges. .

Q. The institutions do not appear to be very much, the pendency seems
to be high. You yourself say that second appeals are pending from two to
three years and first appeals from three to four years. What is the remedy?

A. Increase the number of Judges. ' :

@. Supposing arrears are disposed of, do you think that the Judges
would be able to cope with the ordinary institutions? How much time and
how many Judges would you like to have to dispose of your arrears? I
understand the only trouble is with regard to arrears.

A. At least five Judges and five years.

Q. That is the state of the High Court here. Is there any other reason
why there is so much delay? ) -

QOO R

A. I do not think there is any other reason because we have not got
excuses that are put forward by lower courts that witnesses have not been
served and so on. At the same time there are so many murder references

that two benches of two Judges each sit all the year round. Much time is
taken by criminal work.



83

Q. How many such references are there?
A. About 200.

Q. T wanted to put before you a proposal which appears to be calculated
to lessen the number of appeals to the High Court. Supposing there was a
first appellate bench consisting of two sub-judges to hear appeals, both on ques-
tions of law and fact, with no second appeal, do you think that this bench
would be liked by the public? :

A. I do not think the litigant public would like it.” They have more
confidence in the High Court than in any other court.

Q. Why? ] :

A. Because they like their cases to be decided by the High Court.

@. If the proposal is given effect to, they would have to spend less money,
they would have to travel shorter distances and they would not have to come
to the High Court a dozen of - times.

A. They would like to spend more money,‘ travel long distances and come
to the High Court for a dozen of times, but they would always like to have
their cases decided by the High Court and not like to be deprived of the
right to which they are entitled. ) .

Mr. Justice Stuart.—@Q. Have you made enquiries on that point?

A. Yes.

Q. Well, on enquiries made we have been told by many men that they
do not want to go to the High Court?

A. That may be an individual opinion, but generally the idea is that the
final appeal should be to the High Court.

@. Is that the idea of the loser?

A. No, that is the general idea. ‘

Q. It is rather difficult to arrive at public opinion. Every man has his
own opinion, i

A. Yes, for instance, there was a proposal some time ago that the juris-
diction of district judges should be increased from Rs. 5,000 to Rs. 7,500,
but that did not appeal to the plembers of the council.

Q. I do not think that members of the council represent the public. I
want to be clear on the point. The difficulty is that it is very hard to
know what really the public opinion is either in this country or in any other
country. '

A. But individual opinions differ.

Sir T. Desika Ackariyar.—Q. I am not asking you whether my friends in
the council represent the public or not. What I am asking you is whether
on. tBe whole it would not be advantageous to have these appellate benches
s0 that there might not be second appeals and third appeals? Do you not
think that this gambling in litigation is ruining our country?

A. That may be an individual opinion, I have never come across such a
man who has expressed this opinion. They all desire to go to the High Court.
Even in small cases of Rg. 10 or Rs. 15 they would like to bring their cases
up to the High Court.

@. You mean to say that if a man has given Rs. 50 on loan and wants
to recover it, he would like to go to the High Court?

A. Yes.

Mr. Justice Stuart.—Q. Has the man who expresses this opinion an actual
case himself or is he talking of another man who has got an actual case?
Does he say this from his own point of view or from the point‘'of view of
that man who has got an actual case? We have taken evidence in other
provinces and there the litigants who had actual cases said that they would
not like to go to the High Court.

Sir T. Desika Achariyar.~Q. Is that your considered view?
A, Yes.
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Q. Can you in any manner restrict the walue of second appeals
which are taken up to the High Court so that we may diminish the number
of such appeals?

A. Second appeals are only on points of law but not on points of facts.

@. Do you think that it would be possible to disallow any appeal in cases
which are less than Rs. 1,000 in value?

A. I would leave the law as it is. On question of law there must be
an appeal to the High Court. Even on questions of facts, we often see that
they are not decided properly, but we cannot help it, we are bound to accept
them as they are.

Q. There is one other matter which, I want to ask you about, because
opinion like yours must have great value. Supposing two courts agree, the
first court and the appellate court and second appeal is filed. Supposing
you make it a rule that no second appeal should be filed unless the decretal
amount is deposited in court, do you think that that would work well?

A. No, that would work great hardship. Generally executions are not
stayed by the High Court, so far as money decrees are concerned. We stay
execution only in the case of immovable property.

Q. Supposing it is made a condition that in money decrees the money should
be deposited in the High Court?

A. I am not in favour of it.

Q Do you think that any hard and fast rule like this would work hard-
ship ?

A. Yes. _

Colonel B. 0. Roe.—@. I understand the question of appeals in the High
Court is really a matter of izzat. When I was at Ferozepore I know that
a man told me he went to the High Court because his neighbour had gone.
Do you think that it is entirely the personnel that commands confidence?

A. The High Court has some sort of restraining influence upon these
Judges.

@. Perhaps you will agree with me that the High Court Judges write
long judgments and sometimes they are as long as those of district judges?
In murder cases they write very long judgments, but in Bombay the Judges
simply give orders that for the reasons stated they agree with the judgment of
the learned judge and dlsmlss the appeal? By writing long judgments ycu
get more work. .

. A. Yes, but I am told a committee appointed for looking into these
matters has recommended that we should not write long judgments in
second appeals which are not likely to go to the Privy Council.

Mr. Justice Stuart.—@. Is it the "practice to dictate the judgment in the
course of the appeal or to reserve it?

A. Very generally they are pronounced immediately.

Q. You mean a very rare number are reserved?

A. Yes.

Q. Do you individually k seep any check over the delays in the subordinate-
courts or to whom does it go in the High Court?

A. We have got an inspection Judge every year.

Q. I mean how do you knoWw whether the work in Gujranwala is in
arrears or not?

A. Returns are sent by the district judges.

@. You don’t see them yourself?

A. No.

Q. To whom do they go?
A. They go to the Registrar and are put up before the permanent
Judges in a meeting which takes place every month.

Q. How long is the meeting held?



A. One day.

Q. Is it not a fact that no returns are sent up for cases pending for over
3 months?

A. I cannot tell that.

Bal:shi Tek Chand.—@Q. With regard to second appeals to the High Court
what is the procedure at present? - They are first laid before two Judges
for preliminary hearing under Order XLI, Rule 11.

A. Yes.

@. In how many days is this preliminary hearing held ?

A. Within one or two weeks' of the institution.

¢. Do the Judges make free use of their powers under Order XLI, Rule 11,
in urgent second appeals at the preliminary hearing?

A. Very frequent use.

@. Therefore with regard to frivolous second appeals there is not much

delay.
A. No. I think more than 50 per cent. are thrown out at the preliminary

hearimg.

Q. With regard to second appeals only those appeals are admltted where
there is a really arguable question of law.

A. Yes. .

Q. Therefore, for this reason you are not in favour of curtailing the
right of second appeal.

A. No. I would not curtail it.

@. What about the efficiency of distriet judges of the present day com-
pared to those of 15 years ago?

A. I think they are very much inferior in ability.

Q. With regard to their decision on findings of fact is there general satis-
faction or not?

A. No. )

Q. Therefore, if the right of second appeal is cut down still further and
they are made final judges of fact as well as of law, what do you think
will be the general opinion?

4. Peop]e won’t like that.

@. With regard to the Transfer of Property Act would you be in favour
-of introducing all the technicalities of that Act to this province?

A. Yes.

Q. Don’t you think that the present system is working well? The general
principles are followed but the technicalities are not insisted upon m our
province. Is this province not comsidered to be fit for that?

A. My personal opinion is that the whole Act should be applied.

‘Rai Bahadur RAJ NARAIN, Bar.-at-Law, Delhi.

Written Statement.

1. A,
d. High Court.
Original suits,
(a) Commercial, 9 months,

(b) Other, 9 months.
First appeals from 12 to 24 months according to amount of printing.

Second appeals from 6 to 12 months.
Miscellaneous appeals, 4 months.
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I1. District and Subordinate Courts.,
Original suits.
(a) Title, 9 months.
() Money, 8 months.
Regular appeals, 3 months.
Miscellaneous appeals, 2 months,

111. District Munsif.
Original suits.
Title, 4 months.
Money, 4 months,
Rent, 3 months.
Ot}lers, 3 months.
Small Causes, 2 months.
B. I. Claim proceedings in execution 8 months.
in District Court, 6 months,
in Sub-Court, 6 months,
in District Munsif Court, 6 months.
C. Presidency practice. I know nothing about it.

2. Yes I consider time taken in these proceedings does generally exceed
the limit of reasonable time,

The causes are:—

(1) Courts not having serving staff of their own.
(2) Process of service being in the hands of dishonest men.

'(3) Unsuitability to the present age of the law relating to service and
the machinery provided for the purpose.

(4) Frequent charges of. judges.

(5) Seats of judges remaining 'vacant -without sany arrangement for
disposal of work already fixed.

(6) ‘Unpunctual attendance of judges.
(7) Fixing too much work for the day.
(8) Unsuitability . of the law relating to minor defendants including

appointment of guardians and abuse of the liberty given to the
guardians to withdraw,

(9) Frequent grant of temporary injunctions in weak cases.
(10) Necessity of joining members of Mitakshara family,
3. I suggest that the ecauses stated in answer to the last question should
be removed.

4. I consider that judicial appointments should be given as far as possible
to the best practising lawyers of undoubted honesty. These posts should
not be given to men of the clerical staff.

5. No special training is necessary.

6. Yes, frequent transfers 1mpede justice.

7. Number of cases decided and orders upheld in appeal.

8. No, the concentration of courts does not impede justice. If courts
are scattered, justice will be impeded. There is not much waiting for
counsel, and as much of it as there is ought to be tolerated within reason-
able limits. This impediment is a necessary evil. Justice should not be
sacrificed for speed.

A general rule that counsel should not be waited for, is a very unpopular
proposmon, and the public do not like it..

9. No.,



10. No.

11. No.

12. No. Additional district judges may be appointed where and whem
necessary. .

13. The ‘public don’t mind. Only to selected officers.

14. No, I have no experience,

15. No.

. 18. (a) See section 128 and Order 37. Yes, provided it does not curtail the
right of appeal. ‘

(b) T have no experience of Bengal or Bihar.

18. I do not t}}ink the right of appeal is given in too many cases parti-
cularly as the High Courts are very strict in exercising their power of
revision.

_ 19. Yes, the right is necessary but the right should be limited to pure ques-
tions of law,

20. I don’t know that many frivolous second appeals are filed. I would
not curtail the right of appeal because the value of the subject matter is
comparatively small, ’ .

21. No, poverty of a man should be no ground to curtail his right of
appeal. The execution of the decree need not be stayed.

22. In first appeals the general practice is to issue notice and hear the
parties in presence of each other, and I think this saves time of the’ court
and counsel. Generally there is material for both sides to be heard on.

23. I cannot say that right to apply for revision is much abused. Applica-
tions are sometimes filed when there is really no ground for revision. It is
the fault of counsel who file them and the remedy will lie in ‘their correc.
tion and not in the curtailment of the jurisdiction of the High Court. I
will accept the first suggestion but not the second.

24. (1) I would make the summons of court to witnesses and parties
serveable by the parties themselveslor their pleaders’ munshis.

(2) Make the representation of minor defendants and appointment of their
guardians easier. .

(3) I would prevent the issue of commissions as far as possible. - Where.
indispensible, I would appoint a man and send him to examine the witness:

(4) I would encourage affidavits being accepted in evidence particularly
in commercial cases and on matter of formal proof nature (Order 19).

(5) I would not allow a court to be without a judge.

25. I would adopt the procedure of seetioh 106 of the Transfer of Property
Act. : .
27. The provisions of Orders ‘'VII and VIII are generally complied with.

28. Post Office and village officers may be used as agencies for service-
of process, This will not be altogether satisfactory because post peons
and village officers are subject to the same temptations as the present
serving staff,

29. Yes.

30. This will he useless unless the peon reports himself at a time previously
appointed. ;

31. Exhaustive examination and cross-examination of the parties or their
agents, before the issues are framed; except in the case of foreign firms. Each:
controversy should be made a separate issue and covering or comprehensive
issues should be avoided. ) ’

32. Yes, they are neglected. The reason is want of time.

33. Yes, to both the questions.

34. No, it is not enforced. The rule may be enforced.

36. I agree with the suggestion.
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37. I disagree with the suggestion. .

42. Ex parte injunctions are frequéntly granted without sufficient inquiry
or evidence. As a rule they should not be granted without hearing the other
side. In very urgent cases they may be granted only to be in force up to the
date for which notice is issued when they may be made absolnte or discharged.

43. The judgments are not generally too long.

4. No. ‘

45. Dates are given by the judges themselves.

46. Pleaders, are generally consulted.

47. Commissions take long to be executed. I would insist on interro-
gatories by the party examining but that cross-examination and re-examina-
tion be open. I would not grant applications for commissions except in very
special cases and depute a man from my own district as commissioner.

48. To insist on written applications and affidavit for adjournments will
make the matter more expensive and take more ‘time.

49. Cases-are not generally continued day after day. The reason is that
cases are fixed for the next day already both in the diary of court and of

the counsel. :

63. I consider that one notice is enough.

64. I consider that one notice is enough.

65. I consider that one notice is enough.

66. I.consider that one notice is enough.

67. No.

68. Yes.

< 76. Yes, .

77. 1 consider they should be registered.

81. I agree that a rule of this kind should be made.

86. Yes, publication of judgments of High Courts and Courts having the
status of High Courts except in authorised editions, should be prohibited.

87. Yes. Codification of Hindu and Muhammadan and Customary Laws.

-Rai Bahadur RAJ NARAIN, Bar-at-law, Delhi, called and examined
’ ) on Monday, the 14th April 1924.

Sir T. Desika Achariyar.—@. I want to ask you about some matters relating
to Delhi and important commerc¢ial matters. In Delhi there was piece goods
speculation and there was a large nember of commercial suits before the courts.
Is that so?

: A. There wag-a very large number after the war finished and immediately
before it finished. There was influx of commercial cases due to circumstances
arising from the war. S

Q. That is"on account of dislocation in the piece goods market and trouble
ir connection with exchange. Were these suits tried by the district judge or
by the sub-judges?

A. Mostly by the sub-judges.

Q. Were they tried expeditiously?

A. They were not delayed, not more than the others; if anything slight con-
sideration was given to them. Whether it was effectual or not I cannot 'very
well tell you but it was suggested that some consideration should be paid to
them and they should be more expeditiously dealt with.

@. Was that suggestion acceded to?
A. Not successfully.

Q. It could not be?

A. Yes.
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Q. Why?

A. Because of the circumstances which apply to delays in other cases.

Q. Owing to congestion of work?

A. Congestion of work and also other causes which I have cited.

Q. After the influx of these suits owing to speculatlon in 1920 or 1921, were
suits of commercial nature instituted larnely in Delhi courts?

A. Delli is a place where we have mostly commercial cases. Land cases
are fewer.

Q. Do you think that it is necessary to have a trained judge, & judge trained
specially in commercial cases posted there?

A. It will be a great advantage.

Q. Do you think that it will make for speedy and efficient disposal of cases?

A, Yes.

@. I think at present sometimes 1t is difficult for an ordingry sub-judge
to understand these cases?

A. By the time he understands these cases it is his time to be transferred.

@. So that the benefit of the experience gained is lost to you?

A. Yes.

Q. What sort of training would you give to the sub-judge to try commercial
cases?

A..Well my personal knowledge is that if & man is taken from amongst
the best practising lawyers in Delhi and put to decide these cases, he would do
that work much more expeditiously than any other gentleman either from the
Civil Service or from the Provincial Service.

Q. In other words you want leading practitioners who have had experience
in conducting commercial cases to be appointed as judges?

. Yes.

. What pay would you give them?

. Rs. 2,000.

How many judges, do you think, would be required to do this work there?
. I think one judge will do.

. What do you think of the suggestion of sending a sub-judge to Calcutta
or Bombay or to any other place like that for the purpose of getting some
training in business matters and then posting him at Delhi?

A. I do not think that this will suit in the case of Delhi.

@. Why not?

A, T think that Delhi commercial cases are of a mixed nature, by mixed
natured I mean a certain amount of custom peculiar to Delhi custom relating
to trade.

Mr. Justice Stuart.—Q. Is the method of keeping accounts different in
different businesses? We were told that in Cawnpore the method of keeping
accounts in the hide business is quite different from that of sugar business.

* 4. I do not think there is any difference in keeping accounts.

Q. There can be difference undoubtedly. Indian system is quite different
from the English system. ' :

A. Well here in India I do not know there are different methods of keeping
accounts.

Sir T. Desika Achariya. —Q “ell having regard to the peculiar conditions
of commercial litigation in Delhi, you think that it is no use sending-sub-
judges to Calcutta or Bombay for getting training in commercial matters?

A. ¥ do think so. ’

Q. What do_you think is the proportion of commercial litigation to other
litigation in Delhi? .

A. Well I should say #rds commercial cases and ird other cases.

ChOROM
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Q. I suppose suits of the value of Rs. 5,000 or upwards are commercial cases?

A. Not all, but mostly.

@. And that a large number of cases of the small cause nature in Delhi are
also commercial cases?

A. Yes.

Q. I think at Delhi you have five su'b-judges including the Registrﬁr of the
small cause court and senior sub-judge as well as the district judge? I
think that is the full compliment of the judiciary in Delhi?

A. Yes. )

@. Do you think that these judicial officers are enough to dispose of -the
volume of work that faces them? .

A. Well they were not enough for the time when this influx came, but I
expect they will be sufficient in future.

Q. What is the small cause court jurisdiction which is exercised by the
small cause court judge?
A. Rs. 500.

. Q. What do you think of the suggestion to increase the small cause court
jurisdiction ? '

™. Not unless you employ superior judges.

Q). So vou will invest with superior small cause court powers according
to the qualifications of the judge?

A. Yes.

Q. In other words you will invest selected men with powers up to Rs. 1,000,
-other people up to Rs. 750 or Rs. 500 and so on?

A. Yes.

Q. Well do you think that that will make for speedy disposal of cases?
A. Yes.

Q. And that will also have the additional advantage of preventing appeals
and giving finality to decisions?
A. Yes.

Q. To whom would you give powers up torRs. 1,000?2 Would you give them
‘to all the sub-judges there?

. A. No. T would not give these powers to any one below the senior sub-
judge. ‘

Q. Would you have all senior sub-judges then and give them increased
powers? I wish to know the needs of Delhi. .

A. The need of Delhi is to have a small cause court judge having jurisdiction
up to Rs. 8,000 and I shall have a much superior judge to the present judge
-of the small cause court. I do not mean to make any personal reference by
‘saying so. The status of the small cause court judge at*Delhi should be equal
to the status of at least a district judge.

Q. By district judges, you mean those who are soon to be promoted to that
post, or those who reach that position by meritorious service?

A. Yes.

Q. With reference to commercial cases. I see from the report that there is

a large number of insolvency cases. What is the reason of this influx of
‘insolvenecy cases?

A. Pauperism of the country is responsible for this, brought not by specula-
tive cases particularly but by the war conditions.

Q. Is it due to unsuccessful trade?

A. Yes.

Q. Do vou find insolvency cases generally in court or for any particular
-period? Insolvency means one or two things—poverty or fraud.

A. You do not find these cases all the year round.

.Q. Who deals with these cases?
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A. They are dealt with by the judge of the small cause court who has
jurisdiction to try insolvency matters.

Q. Is there any official receiver there?

A, Yes, there is.

Q ‘What does he receive?

. He receives ten per cent., 3 per cent, of which goes to him and the other

7 per cent. generally covers his’ expenses.

@. Does the creditor get anything?

A. Very seldom.

Q. Are any assets attempted to be realized?
. A. Well if any attempts are made they are futile. They take much too
ong.

@. What remedy would you suggest for this admitted evil?

A. I would suggest that as soon as the assets come into the hands of the
official receiver, he should dispose them of at once.

Q. I think the difficulty is in getting in any asseﬁs?

A. Even after they are got, proceedings are very dilatory.

Q. Then what is your suggestion? '

A. My suggestion is that assets should be dealt with immediately they come
into the hands of the official receiver.

Q. I want your suggestion? What provisions would you like to add to the
Insolvency Courts Act?

_ A. I do not think it requires any amendment so far as this thing is concerned.

Q. I see some important liquidation cases. Are there many companies
going into liquidation?

A. Yes. Many liquidation cases are concerned with the Alliance Bank and
Boulton Brothers.

@.-I understand they are also a temporary phase of the ht1gat10n in Delhi.

A. Well T think Delhi is a plage where we may expect these cases every
day. In the ordmary state of things some companies are going into liquidation
and others are springing up.

Q. Are they properly dealt with? I suppose they go to the court of the
district judge?

A. They go to the court of the district judge.

Q. What is your experience with reference to these cases? Are they dealt
with satisfactorily and expeditiously?

A, My experience is that they are not dealt with as expedxtlously a4 they
ought to be.

@. How is he to do it? I think the party is more or less responsxble for
the dilatory conduct of the case.

A. So far as the proceedings in court itself are concerned, they may take
much time. But so far as the realization of the assets is concerned, it ought
to be dealt with immediately. The assets ought to be sold by auction, and
not to be collected by suits. Frivolous suits by contributors and little disputes
between various shareholders themselves ought to be expeditiously dealt witk.

@. You will have greater expedition in the disposal of ecommercial cases
but you don't want any special agency for it. An ordinary distriet judge can
do it? '

A. Yes.

Q. You think that a little more dllwence is necessary, but not the amendment
of the law?

A. No amendment is necessary.

@. How about the appeals?
A. T do not think there is any cause for complaint.
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¢). With regard to the average duration of suits in the Delhi esurt on the
small cause side, what do you think is the duration at present?

A. T think about 2 months.

Q. You think that it is not more than the reasonable time that is required?

A, No.

Q. With regard to original suits?

A. I think the duration is longer than I think it ought to be.

Q. What do you think is the reasonable duration for original suits in Delhi
courts ?

A. I should think 9 months.

Q. Do they take much longer than 9 months?

‘A. Tinportant cases take much time.

Q. How much time?

A. Two to three years.

Chairman.—Q. We want to know if you have got some case in your mind
that you can give us by number?

A. T thivk T have one case in mind. It is a case of mixed custom in Hinduw
Law. The case is Chandu Lal vs. Ram Chander. I think it has already taken
three years and it is not yet complete. .

Sir T. Desika Achariyar.—Q. Were there many suits of that kind for over
one year? .
A. You will find a large number of them.

Q. What would be the percentage of suits which will be pending now "in
that manner?

A. About 25 per cent.
... Q. What is the delay’due to? Is it for want of courts or is it due to the
dilatoriness of the parties?

A..One cause is courts not having process serving staff in their own control.

Q. 25 per cent. of the suits are one year old—original suits which are
ready, in which issues have been settled and witnesses examined. Are many

suits left part heard in that manner, i.e., some witnesses examined and some
waiting to be examined, etc.?

A. Yes. 25 per cent.

Q. You find it spread over all the courts?

A. Yes.

Q. Is there any means of minimising this delay?

A. By removing the impedimen‘%s.

Q. With regard to these delays Mr. Downie of Delhi said that he had a
suit in Delhi, that he was examined-in-chief on a very simple matter, but he
was not cross-examined. The defendant refused to cross-examine him. Ther
he went to England and he was cross-examined in Liverpool. With regard to

these cases which are pending, are there many in which evidence with regard to
customary law has to be gone through?

A. There is one such case to my knowledge.

Q. Are there many such cases before the Delhi court. where custom and
usage bearing upon something or other will have to be enquired into? :

A. No.

¢. T think you are in favour of having the customary law codified

A. Yes.

Q. Do you think that would minimise a lot of oral evidence and save the
time of the courts greatly? That is your idea?

4. Yes. Pure customary law does not affect Delhi. But there s no ques-
tion of Hindu Law in which you cannot drag in custom.



93

Q. You also say that Hindu and Muhammadan Laws should be codified.
‘What departments of the Hindu and Muhammadan Law?

A. Succession, alienation and adoption.

Q. Is it with reference to these that you get a lot of oral evidence?

A. Yes.

Q. In Delhi you thought that judges were being transferred very frequenily
and sometimes the seats of the presiding judges remained vacant and the
judges themselves attended not punctually? ’

A. Well, unpunctuality is not so much a complaint as the other things.

Q. Any how you think that the judges should not be transferred so
frequently ?

A. They ought to be transfesred as seldom as possible. They ought not
to be transferred because thev have been there five years.

Q. In the interests of public administration I think transfers of publie
servants would be necessary? )

A. T do not think it is the custom in England or in any other country to
transfer the administrators of justice. . :

@. I see you are not likely to get in outlying stdtions people of any merit.

A. I don’t know that. With the spread of legal ‘education I think it may
not be difficult.

Q. I'was told there was some difficulty in finding people even at headquar-
ters suitable for sub-judge's places. .

.A. It is so. I khow about districts which lack in men.

@. Your suggestion would be one which is applicable perhaps to Delhi: the
best practising lawyers of undoubted honesty.

A. Yes. I am not prepared to say that all lawyers are dishonest.

@. You are averse to have such appointment given to people promoted
from the clerical staff.

A. Decidedly.

Q. With regard to service of process would you let us know exactly how
it should be improved? You say.that the unsuitability of the present law .
relating to service and the machinery provided for the purpose and the process
service being in the hands of dishonest men, all these contribute to delay.

4. My first point is that important towns in the Punjab have reached that
stage where the service of the opponent and one’s own witnesses ought to be
entrusted to the party himself, courts rendering such assistance as the parties
require. . ;

Q. That is, in other words, you want the party to bring his own witnesses.

A. To be able to serve his own witnesses. .

Q. The system you suggest is that the process instead of being sent fo the
nazarat should be handed over to the party.

A. Yes. The services of the peon should be lent to him.

Q. The process server should also be asked to attend on the party and see
that the service is made.

A, Yes.

Q. The duty should be cast upon the party to have the process served
through the peon.

A. Yes. ,

Q. So, the first suggestion is that you hand over the process to the party
asking the process server to attend on the party and the party makes the process
server serve the processes or the summonses on the defendant or the witnesses?

A. Yes.

@. What is your next suggestion?

A. The parties may be given the option to take the summonses and have
them served through their own munshi and the courts should accept the

D2



9

afidavits of the munshis or the clerks as sufficient evidence of service, subject
of course to rebuttal. \

Q. Of course the details have to be filled in. This is your suggestion gene-
rally. You think that this procedure if applied to important towns would
minimise delay and facilitate service and there would be less cases of witnesses
and parties not being served.

A. Yes.

Mr. Justice Stuart.—Q. Would you specify the towns?

A. Delhi, Ambala, Ludhiana, Attock, Jullundur. Amritsar, Lahore.

). Would you confine it to these cities?

A, Yes.

Q. Would you take Multan city?

/A, I would be inclined to take it. '

@. Would the Bar be sufficiently competent in these places? I take it
that in Delhi, there would not be very much trouble.

A. Yes. In Lahore, Amritsar and Ludhiana also, there would not be much
difficulty. ‘

- Q. How would you deal with cases of minor defendants and representatives
of deceased persons?

A. That is a very difficult subject. My own belief is that in 99 out of 100
cases it is the dishonesty of the parents themselves which brings forward the
cases of minors of Mitakshara family. I think that if we throw entirely the
burden* on the minors to show that their parents are not taking good care of
their children, unless they show it positively to the court, the courts shall pre-
. sume that they are the proper guardians, that they have taken every possible
care of them and that they have protected their interests. Secondly, in that
respect, the application of Mitakshara in the administration of justice in British
courts will have to be slightly altered.

Q. That suggestion of yours necessitates the assumption of many things.
‘We must presume that the minor’s interest is likely to be protected always by
this dishonest father. If he is dishonest what is to be done?

A. I started with the presumption of honesty in his favour. I throw it
on the boy to show that he has been ill-treated or that his interests have been
sacrificed. -

Q. Eventually those who represent the boy have to do it. It will be a
conflict of interest between the father and son. How could the son’s claim be
protected by the father in such a case?

A. Well, my contention is that there is never a real conflict.

Sir T. Desika Achariyar.—@Q. So that in all cases you will assume, at any rate
in the first instance, that the natural parent was the guardian.

A. Yes.

Q. With regard also to service on legal representatives of deceased defen-
dant, the plaintiff should have the service effected upon him?

A. Exactly.

Q. Are there many mortgage suits in Delhi?

A. Well there are a good number.

Q. And suits for sale of mortgaged property based on simple mortgage
deeds?

A. Yes.

Q. In these cases do you agree that it is unnecessary to draw up two
decrees, one preliminary and the other final?

A. Tt is quite unnecessary.

Q. Apparently there is some mistake in your answer to question 67. I#
does not fit in.

A. Yes, my typist has made a mistake.
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¢. You agree that it is not necessary to draw up two or three decrees.

A. Yes, it does away with so many notices.

Chairman.—@. I want to ask some questions about commercial suits. As
I understand the piece goods market, in 1920, was in a very bad state and
exchange had gone against it. :

4. Yes and there was boycott movement.

Q. Apart altogether from the boycott movement, at any rate the piece-
goods trade had gone absolutely flat and I take it that & good many people who
had suits on bills of exchange were fighting for time in any way they could
and that a great many of such people who accepted bills of exchange had no
sane defence but they set up defences and managed to delay judgment for a
year and even more. ‘

A. Yes.

Q. In that class of cases do you not think it would be a 'great advantage if
provision of Order 37 had been applied in Delhi?- '

A. Tt has been made applicable recently.

Q. In those days if it had'been applicable they would have been made to
table their money before they started to quibble. ° .

A. T take it to be so unless*the ruling was on the contrary. In these days
we go by ruling.

Q. I am talking of cases in which the man accepted a bill of exchange ang
who has been in piece-goods trade on written c.i.?. contracts. Of course in
that case they have to table money as security?

4. Yes.

Q. I take it in course of your experience you have been on both sides, the
plaintiff and the defendant? I do not want to go into names.
A. Yes.

Q. Would you tell me, when this evil was rampant, did not people success-
fully put off matters by years and quite frequently?

A. Yes. -

Q. What was the usual line a'zlopted to obtain this delay?

A. The first thing is to come out with the plea ‘do not know,” ‘do not
admit,” ‘we deny’ and therefore you deny all the allegations in the plaint.
Then ° plaintiff was not ready to perform his part of the contract,’ the plea
which to my mind should never be accepted.

Q. If the suit is not for damages, in suits on bills of exchange it is quite
an irrelevant plea?

A. Even in a case, where the suit is for damages, the plea of this nature
should never be accepted as it leaves the plaintiff in dark as to what he haas
got to prove.

@. Then what happened?

A. The first plea is, I really forgot, to evade service, After the service has
been made if there is a minor partner in the firm no one would like to be his
guardian and suit is kept hanging for a year over this matter. After that
we get to issues, then we have the whole thing denied. The documents have
to be put in and you do not know which have been accepted and which have
becn denied. Then you summon your witnesses and apply to the court and if
the other side can approach the peon he returns with the remark that some of
the witnesses have not been found, which means adjournments and each
adjournment means three months. _

(). We had a case where a big firm in Manchester had brought a suit and
there was tremendous litigation started, first of all whether they carried
on business in British India and then somebody alleged that there was
another partner—he did not suggest the name of the partner—and that
necessitated sending out commission to England to find out who was the
other partner. Does that happen to your knowledge?
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A. That is quite possible.

Q. Would you tell me another thing. I won’t take the case of claims on
a bill of exchange, but the case of claims for damages for non-acceptance of
yoods. The goods are there and probably they are in the godown of
the bank. They may be goods perishable in some sense of the word
or at any rate the market may be going down and down. Now I want to
know whether in a case like this the court takes a sensible view. Have you
ever applied for the appointment of a receiver and the sale of goods? 'What
view does the court take in these cases?

A. Well in a case which occurred only about a fortnight ago, I applied for the
appointment of a receiver and the sale of goods to which the other side
objected. The objactions of the other side were quite evasive and the court
made an order equally evasive not saying one thing or the other.

(). Did the court appoint a receiver or make order for sale?

A. It said that we could do it on our own responsibility.

Mr. Justice Stuart.—@. What are the exact facts of that case? What did
the defendant do?

A. The goods-arrived in Delhi, the shipping documents were offered and
the vendee refused to take their delivery., We sued for the price of the
goods and applied for the appointment of a receiver and for the sale of goods,
but the other side replied that there was cheating in connection with the
sale of goods.

@. In other words he repudiated the contract?

A. Yes, and refused to take delivery of goods. He repudiated the con-
tract.

Chairman.—In some cases some time may be given because it is possible
that the goods which do not fetch any price at present may bring something
after some time. It is quite possible that the goods may bring practically
nothing.

A. Yes.

@. I ar not suggesting that in every case the court should wait for pro-

. per market,, but in those cases only where the court sees that waiting for
some time would bring some fruitful results. I do not say that every case in
which order was not granted straightaway was wrongly decided. The plain-
tiff cannot interfere with the case by selling the goods, because if he does so
1t will raise a new set of issues and will take a year or so more.

A. Exactly so. »

Q. So you think that in that matter something might be done to make
the rule a little plainer?

A. Yes, the rule ought to be made plain.

Q). I take it that the judges trying commercial cases in Ilelhi are familiar
with the c.i.f. contract, shipping Jdocaments and so on? They are persons
w#ho have got some experience in these matters?

A. Yes.

Q. You like to see that those who are specially gifted with ability to
understand commercial and business matters may be kept at Delhi?

+ A, Yes. A very able and senior judge has been taken away from us. Per-
haps he has gone on promotion.

Q. Who was that gentleman?

A. Diwan Somnath. He is one of the ablest men. He picked up these
matters like anything.

Mr. Coldstream.—Q. I think you said that you would prefer to appoint
judicial officers from among the local legal practitioners. I think you have
suggested this with a view te expedite vhe disposal of cases there?

A. Yes.
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. Q. Could you tell me what different procedure would they adopt? Do you
think that a legal practitioner has got more knowledge of law? If so, how
would he apply it?

A. Not only the knowledge of law, but the knowledge of the tricks of the
parties and the pleaders. They know what these tricks are and how to deal
with them.

.@. So you mean that delay is chiefly due to the tricks of the partles and
the pleaders and that they are responsible for the delay caused in the dis-
posal of their cases?

4. To a certain extent.

Q. So apart from the delay that is caused by the staff, it is also caused
' by pleaders and parties?

A. Yes,

. How many cases do you think a judge there can decide in a month? Do
you think that the average is 30?

A. Yes.
Q. Average in the Punjab is 12 or 13.
A. But it is very difficult to do 30 Delhi contested cases.

@. Do you thmk that the present staff is capable of doing the Delhi casa
work ?

A. I want the same staff.

(). Well what is your view with regard to the proposal to raise the appellate
powers of the district judge from Rs. 5,000 to Rs. 7,5007 -

A. I think it will add to his difficulties. "He shall have to do more work.

Q. But do you think that it will do any harm? '

A. In most cases it will do no harm.

Q. So you will not object to it?

A. No.

Q. Perhaps you will not agree to the remarks made by an Hon'ble Mem-
ber of the Punjab Legislative Ceuncil that really better justice is done in thw
High Court than can possibly be dobe in the court of the district judge. He
says that in the High Court first appeals are some times heard for six days or
three days or four days and they sometimes take as many as between sevemn
and twenty-one days, that in a district court it is impossible to go into all
the questions of facts, that the district court is a final authorlty on questions
of facts and that the High Court cannot interfere if there is any error in
the decision of the case on points of facts, and that therefore the decision of
the district court will become absolutely final on pomts of facts, that in the
High Court a longer time is taken than is taken in a district court and that
though speedy justice can be had, in the district court, it will be injustice..

4. T do not agree.

Q. Then he puts in another reason that better justice is done in the High

Court, because both the Hon’ble Judges of the High Court and the members.
of the bar have access to better libraries.

A. I do not think that lawyers practising in district courts have not got
very good libraries. I do admit one little thing and that is that occasionally
we may have a district judge of rather peevish temper. He would not be so
tolerant as a Judge of the High Court. )

). Do you regard this extension of powers as a retrograde measure?
A. I do not think so. '

Q. Do you think that, as a rule, the district judges are haaty and im-

patient? Have you seen any district judge at Dels1 during the last ten years
who was hasty and impatient?

A. I do not think se
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Q. Do you agree that judges of the High Court are * infinitely abler and
more patient than the district judges’? -

A. Judges of the High Court are certainly more experienced, but a dis-
trict judge may be abler than a Judge of the High Court.

@. You do not think that delay is a denial of ]ustxce?

A. Well I do certainly consider that the actual sacrifice of justice for speed
1s a worse disease. .

Q. Would you rather have appeals go straight to High Court and not to
the district court?

4. I do not think so. ]

¢J. What do you think is a good percentage for a judge in appeals being
accepted by the High Court? If 5 per cent. of the appeals are successful
sgainst his judgment, do you think he is a high class of officer?

A. I think so.

Q. If T tell you 7 per cent. is the amount of appeal accepted from the
district judges on appeal, you don’t think it could be much improved on?

A. I do not think.

Q. In Delhi do you think it practical to have thls ‘“day to day” hearing
of cases put down to a particular day?

A. Yes. You break the back bone of a case by taking it up day by day.

Q. Would it not expedite justicé a good deal if the judgment of the
Punjab Chiet Court on Order 17, Rule 3 was over-ruled? 51 P. R. 1915
(29 J. C. 938).

A. Well, as I said before I am not for sacrificing justice in order to give
speed to cases. I am nof for that .at all. But I should think that this judg-
ment is not quite a sound one.

Q. You said you would like local gentlemen appointed as subordinate
judges? You think in Delhi the communal difference would not come in.
You do not think it is important?

4. It is not so important.

Q. A% the same time you would admit that there have been several appli-
cations for transfer on communal grounds?

A. I know.

@. Do you think that district judges are not so able or good as they were
15 or 20 years ago?

4. Well, T do not know. Ideas of people differ and dlffer at varlous ages.
On the whole I do not think there i ig much variation.

@. Would you say there is distinct falling off ?

4. T do not think so.

Q. Or distinct improvement?

4. T did not say that.

@. Do you think it would be right to issue summons of court to witnesses
and parties serveable by the parties?

A. None of the courts’ powers will be taken away. But additional
facilities should be offered to the party to have the witnesses of the opposite
party called in. Courts will have the same powers to issue summonses and
issue warrants for the arrest of absconding witnesses.

@. Do you not think improvement would be made if there is an order to
the effect that if there is a court holiday suddenly declared the parties who
were called on that date should be allowed to appear on the fqllowing day and
not after a long time?

A. 1 think so. That would be an improvement.

Q. Is there any delay occasionally by appellate courts calling for docu-
ments?
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1. Sometimes it happens that the appellate courts send for files which are
not files in the case, but files of different cases.

Q. You don’t think it is necessary to serve a baby minor?

4. T do not think it is necessary. It would be futile.

Colonel Roe.—Q. The learned President says that in answer to a claim o=
a bill of exchange, frivolous pleas are put forward about a non-existent part-
ner at home and that much delay occurs in the disposal of such cases. Truly
there must be a very large number of cases on those lines and both parties
would be desirous of having the matter expeditiously settled. These matters
would be settled if the parties went to arbitration. I think the parties would
like to go to a practising lawyer if he commands so much confidence?

A. I don’t think throughout my experience they command larger conﬁdence
than the present judges.

Q. What I have said is that they can deal with the case in a smaller num-
ber of hours or days?

A. Then he would be a man ignorant of the trade customs in the place
and of the trade tricks and of the parties’ tricks. a.nd he will be able to do
nothing. That is what I suggested.

Q. Tt has been said on several other occasions that it would add greatly to
the efficient administration of justice if there were more recruitments from
the Bar and I would like to have if explained why they should not do this?

A. The obvious answer is that there is not so much of bond fide litigation
in India as there is mald fide litigation. If the defence is primd facie false
you find a larger number of pleas in that case.

Q. It comes to this that in a majority of cases there is no desire to expedite
justice in this country.

A. Yes, by one of the partles

@. One of the parties is certainly dishonest in a majority of cases.

A. I shall just explain. I understand that this particular judge has
expressed ‘himself against me. It w1ll be necessary, if I can, to have the case
decided by snother judge. If I go*to my district judge and want the case to
be transferred, he says that there is nothing and also says ‘‘ I absolutely beheve
in the honesty of my sub-judge. I am not going to transfer the case.’
Then, if I do not succeed, the judge would be against me all the more. So
we try to get the case postponed somehow or other for some months.

Mr. Justice Stuart.—@Q. I understand your suggestion to be that it is
only in commercial centres where rather peculiar conditions prevail that you
suggest the appointment of experienced men from the local Bar to be sub-
Judnes I think you have not suggested anything else.

4. No.

Q. How many adjournments would you usually get in one of these commer-
cial cases? How often have you been brecught back to court or asked to
come back to court? Is it%s often as 50 times?

A. Tt is difficult to give you the number. It is out of all proportion te
the importance of the casa.

Q. What is your experience as regards the fixing of dates? Do the judges
thrmselves fix them or do they leave it to their clerks? -

A. My experience is that the judges fix the dates themselves.

@. Then how is it that you get blocked to a cerfain extent? Surely they
must know how much work is before them on a particular day.

A. T am afraid they are not good judges of time.

Q. It may be for 1 or 2 or 3 days. It won’t be that you would be conti-
nually sending away people on the ground that you could spare no time.

A. It ought not to be so. There is one little thing to be said as regards
my own profession. Sometimes the judges may be induced to keep more work
in court to facilitate the arrival of missing counsel.
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Q. If you leave a small surplus and particularly if you take them the next
day it is permissible. But I have seen “-*dges in some places who put on their
cause list 10 times the amount of wora v.at they could get through in a day.
I hdve seen a man put down 20 contested cases when he knew he could not
possibly decide more than two. I suppose it is not quite as bad as that in
the Punjab. - *

A. It is not as bad as that; but it is bad enough.

The Hon’ble Mr. Justice ABDUL RAQOF, Judge, High
Court, Lahore.

Written Statement.

1. If the remedial measures suggested hereafter are given effect to I would
suggest the following periods :— .

4.
(i) High Courts.
First appeals, 1 year,
Second "appeals, 6 months.
Miscellaneous appeals, 4 months.

(i1) District judges’ courts.
Original, suits, 6 months.
Regular appeals, 3 to 4 months.
Miscellaneous appeals, 2 months.

(iii) Subordinate judges' courts, 1st and 2nd class.

Original suits, between 5 and 6 months.

Appeals, 1} months.
‘Small causes, 1} months.

(iv) Subordinate judges’ courts, 8rd and 4th class.

Original suits, 3 months.

Small causes, 1} months.
B. Claims proceedings in all courts, 3 months.

2. The answer to the first part of the question is in the affirmative. The
main causes of the delay are :— .

(a) Orders for the issue of notice to parties and summonses to witnesses
are given without specifying the date By which process fees must
be paid in court.

(b) On failure of service, orders for the issue of fresh processes are given
without ascertaining the cause of the failure of the service and
fixing the responsibility therefor.

(¢) Documents instead of being accepted either with the plaint or at
the first hearing after issues have been settled are accepted at
every stage of the case.

(d) Applications for the issue of interrogatories, which should be accepted
.at the earliest stage of the case only, are accepted at a very late
stage.

(¢) Witnesses, who are present in court, are often sent away unexamined
on all kinds of inadequate pretexts. ] _

{f) Cases are not proceeded with from day to day, and evidence is
taken in driblets.
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(9) Adjournme\nts sre granted for the preparation of arguments ag all
stages even in matters of interlocutory orders.

(k) Unnecessary long adjournments are granted when adjournments are
unavoidable. o

(i) Suits are dismissed or restored without adejuate reason.

(/) The overworking of the judge. He has to face large accumulation
of work. .

(k) On appeais from interlocutory orders the whole record is sent for
and the proceedings in the original courts -are, therefors, stayed.

(D) If a party is a minor proceedings for the appointment of a guardian
are protracted for various reasons. The guardian nominated
refuses. An adjournment becomes necessary and the party
interested is asked to name other guardians.

(m) If someone dies a dispute arises for the substitution of his legal
representative. An sdjournment becomes necessary. Upon the
application for the appointment of the legal representative notices
are ordered to be sent to various interested parties. A further
opportunity is given to the party who wishes to delay the decision
of the suit and in the first place wrong addresses are given and at
times the process servérs are bribed to report that the persons
to whom notices were directed were not found at the addresses
mentioned.

(n) Bad process-serving.
(0) Attempts on the part of the parties and pleaders to prolong the case.
8. The remedies suggested are as follows :— ’

(a) Seven days should be the usual time allowed in 2 (a).

(b) Service on defendants should be by registered post through Post
Office. In this connection it will be necessary to arrange with the
Post Offices that they would deliver the summonses to the proper
persons after due identification by a lambardar or other village
officials. The judges have already arranged with the Financiat
Commissioners that the lambardars should assist process servers .
in serving processes in civil cases and it is expected it might
improve matters. The parties or their counsel should be held
responsible for service on their witnesses. Sub-judges must warn
parties that they are responsible for the service of processes ana
that the court will not issue a second process unless satisfied that
the party concerned has used all reasonable effort to. secure
service by the process serving establishment. It should be the
rule that the party or his agent must accompany the process
server to find the person mentioned in the process. Sub-judges
between the date of issue of processes and the date of hesring
should personally satisfy themselves that service is being effect-
vally carried out and not content themselves with looking into
the matter only on the date of hearing. Any neglect nf duty by the
process serving establishment in this matter should be severely
dealt with. . .

(c) The courts concerned should guard against items Nos. 2 (¢) and (d).

(d) Witnesses should be examined from day to day and should not be
sent away unexamined in any case. A

(e) Appeals from interlocutory orders should be more carefully serutinized
at the preliminary hearing and frivolous app=als should be dis-
missed without calling for the records.

(/) In proceedings relating to the appointment of a guardian ed litem
the procedure relating to the appointment of a guardian under
the Guardians and Wards Act, should be adopted. Under this
Act it is necessary to mention the names of all the relatives of
the minor. This should be done in the case of the appointmen’t
of a ruardian ad litem also, so that the court may be able to
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appoint any one of them and if none of them can be gppointed
an official of the court may be forthwith appointed guardian ad
litem of the minor. .

(9) When an application is made for the substitution of the name of the
legal representative of a deceased party it should be granted at
once without issuing notices subject to all just exceptions. This
is being done in the Lahore High Court and in the majority of
cases the procedure has proved satisfactory.

(h} An attempt on the part of pleaders to obtain unnecessary adjourn-

- ments should be discouraged and the presiding officers should have
strength enough to refuse applications for unnecessary adjourn-
" ments.

(i) With a view to improving process serving the process servers in each
- district should be distributed among the several sub-judges and
in districts where there are mors than one sub-judge disposing
of the same class of suits the work®should be distributed by Ilakas
in order that as a rule there may be no necessity for the process-
servers in one court to serve processes in the Ilaka allotted to the
other court. The systemn of supplying bicycles to process servers
was introduced in this province. It improved the process serving
to some extent but not to the extent desired. This matter requires

reconsideration. '

;) It should be impressed on the courts concerned that the party having
the right to begin should state his case before producing his
evidence in support of the issues which he is bound to prove.
Instructions on these lines have already been issued to the courts

' concerned.

4. 1 think the present method of recruitment to the judicial line requires a
slight alteration.

{a) Recruitment should be made by nomination from amongst practising
lawyers with experience of at least three years; or

(b) By nomination out of LL.Bs. and competition combined as in the

. pash.

(¢) The district judges should be. recruited from amongst subordinate
judges with due regard to seniority and efficiency.

(d) From amongst lawyers of at least ten years’ experience at the Bar
and from members of the Civil Service who have worked as senior
sub-judges at least for one year. )

{e) High Court Judges are to be recruited as at present. .

5. In the case of 4 (a) no further test is necessary; but in the case of (b) the
foliowing judicial training is suggested :—

They should receive training under a selected competent sub-judge, attend

© .the court during the trial of a case and watch the proceedings
from beginning to the end. Facilities should be affotded to them
to acquaint themselves with. the working of the office and record
room.

6. The answer to this question is in the affirmative. I am oppoused to
frequent transfers. The conditions in various provinces especially in the
Punjab vary. The method of working of various persons also differs. When
an officer trains the office to his own way of working and is given to understand
the habits and peculiarities of the people of a particular locality he is in a
better position to work satisfactorily and expeditiously than a new comer.

7. Under the present system the amount of work which the Judges expect
from district judges, sub-judges, 1st and 2nd class and sub-judges 3rd and
4th class .is as follows:— ) :

District judges, 84 units in terms of civil appeals.

1 sessions case, 6 civil appeals.

2 criminal appeals, 1 civil appeal.
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The standard which is expecte“d from sub-judges is based on the average
figures worked out in 1910 which are as under :— ’

I would propose the following standard :—
(a) District judges, 75 units.
(b) Sub-judges, 1st and 2nd class, 30 cases.
(¢) Sub-judges, 3rd and 4th class, 100 cases in a month.
One-fourth should necessarily be contested.

8. My answer is in the affirmative. Parties have to travel long distances
and if absence from their places of residence is found inconvenient thsy invent
excuses and avoid service of processes.

Waiting for the members of the Bar engaged in other cases. As & rule
practitioners do not confine their practice to a particular eourt. They ga
from court to court and so delay occurs. No doubt courts may refuse to.
wait and may dismiss cases for want of prosecution, but this is bound to
cause discontent and unpleasantness and relations between the Bench and.
the Bar become strained. -

9, 10 and 11. In this province the existing jurisdiction is as follows :—
(i) Sub-judges, 1st class, unlimited.
(i1) Sub-judges, 2nd class, not exceeding Rs. 5,000.
(iiY) Sub-judges, 3rd class, not exceeding Rs. 2,000.
(iv) Sub-judges, 4th class, not exceeding Rs. 1,000.

At present I am not prepared to suggest any change.

12. In view of the proposal to reduce their present.standard of work no
change appears to be necessary. Certain senior sub-judges in this province
have already been invested with powers to deal with insolvency and cases
under the Guardians and Wards Act.

13. In my opinion there are no objectins. Only selected cnes.

14. I have not formed a favourable opinion of the village eourts and
panchayats. The panchayat system was given a trial in the Punjab; but it
proved a failure. '

15. I am opposed to the proposal of giving to the small cause courts
power to try land suits including suits on mortgages. Tkey may ve given
power to try the following suits :—

Suits for compensation for—

(a) Wrongful arrest, restraint or confinement.

‘(b) For malicious prosecution,

(¢) For libel.

(2) For slander,

(e) For adultery or seduction.

(f For breach of contract of betrothal or promise of marriage.

(9) For injury to the person in any case not specified in the foregcing
clauses.

16. I am not in favour of this proposal.

17. The present class of sub-registrars is not sufficiently qualified to try
any class of cases and I am not therefore prepared to support the preposal
under the present conditions.

18. I do not think so.
19. At present Letters Patent appeals lie in the following cases:—

(a) From the decision of a single Judge in unclassed suits upto the
value of Rs. 1,000. .
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(%) In land suits uptd the value of Rs. 500.
(¢) From orders passed on miscellaneous applications such as applica-
tions for stay of execution and injunctions, ete.

(d) From orders as to costs.

~ In my opinion in respect of (c) and (d) the right of appeal should be
curtailed. Appeals from decisions in revisions are not allowed in this High
Court. ’

20. My reply is in the negative.

21. In my opinion the provisions of Order XLI, rule 10 of the Civil Proce-
dure Code should be more freely utilised to second sppeals and I am not pre-
pared to accept this suggestion that the appellant should be compelled to
deposit the entire decretal amount before he is allowed to appeal.

22. In this High Court this power is systematically exereised.

23. Under the recent rulings of ‘the Lahore High Court the right of appli-
cation for revision has been very much curtailed. Lately s Full Bench has
decided that under section 115 of the Civil Procedure Code no revision should
lie against injerlocutory orders. I would accept the suggestion that in cases of
revision under the Provincial Small Cause Courts Act the decretal amount
snould be deposited in court before a revision petition is filed.

24. The replies to questions Nos. 2 and 3 will answer this question.

25. I have already made my suggestion to meet such cases. I am opposed
to the application of the procedure under section 106 of the Transfer of Pro-
perty Act to civil suits.

26. I am afraid it will not be possible to adopt materially the English writ
and statement of claim in this country. The forms of plaints ¥iven in the
Civil Procedure Code are generally adhered to. If they are prolix the court
has ample power to return them for amendment.

27. I think the directions contained in Orders VII and VIII of the Code
of Civil Procedure as regards pleadings are substantially followed in this
province.

28. T have already made my suggestions in my reply to. question No. 3
about the matter in this question.

29. This is a sound suggestion and I support it. I would further add that
all subsequent notices upto the determination of the suit should be served on
the pleader of the party. In my opinion greater responsibility should be
thrown upon the pleaders in matters of serving notices.

30. I would suggest that the party or his agent should be held responsible
for the service of processes and that the court should not issue a second
process unless satisfied that the -party concerned has used all reasonable
effort to secure service by the procesd serving establishment and that it should
be made a rule that the party or his agent must accompany the process server
to find out the person mentioned in the process. I would not throw this
responsibility on the shoulders of the pleaders in this respect.

31, iIn ‘all cases in addition to the pleadings questions should be put to the
parties or their pleaders upon all matters which are not quite clear from
plaints and written statements.

32. Thev are very much neglected in this province. The provisions of
Orders X, XI, and XII of the Civil Procedure Code are quite clear. I suspect
that the officers do not act upto the mark in this matter because they are
efraid of their inadequate outturn at the close of the month. The proposal
to reduce the standard of work required for them will automatically remove
this defect.

33. I am not in favour of this suggestion.

84, The answer is in the negative. The attention of the courts should be
drawn to the salutary provisions of Order XVI, Rule 16, clause (1) of the Civil
Procedure Code.

85. Yes. Much unnecessary and avoidable oral evidence is let 1n in the courts
cf this province. I would suggest that the party applying for the summoning
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of witnesses should state what a particular witness is going to say. If un-
necessary evidence is produced before the court by calling too many unnecessary
witnesses the party calling should be made to bear the costs.

86. I agree.

37. This is impracticable.

38. Order XXXVII of the Civil Procedure Code may be extended to cases
of money bonds which are in the handwriting of -and signed by defendants.

89. The provisions already existing are sufficient to meet such cases.

40. I am not in favour of the suggestion.

41. The answer is already given.

42. 1 do not think that undue advantage is taken of the practice granting
ex parte injunctions to any large extenf in this province. -

43. Some judgments of the courts in this province are unduly long; but 1
am not prepared to say that this is the case in an appreciable number of cases
and it would be dangerous to frame sny hard and fast rule in this matter.
Order XLI, Rule 81 of the Civil Procedure Code already prescribes that the
judgments in the lower appellate courts should state the points for deter-
mination which was generally neglected in this province. The -attention of
the courts has already been drawn to this Order.

44. This is usually done.

45. The dates are generally fixed by the judges themselves.

46. So far as my information goes this is seldom done.

47. Yes. Trials are unduly delayed by the examination of witnesses on
commission. The powers of the commissioners should be extended so as to
overrule irrelevant and inadmissible questions. I would insist upon writtten
interrogatories except by special leave of the judge. I would suggest that
pleaders of standing should as a rule be sppointed commissioners to take -
evidence.

48. Applications for adjournments ought to be supported by affidavits. This
will probably effect in speeding up work. »

19. The reply to this is contained in the replies to questions Nos. 2 and 3.

50. It is done in this province:

51. Yes. The answer to the first part of the question is in the affirmative.
The High Court has issued instructions to give precedence to commercial cases
over other class of suits. .

53. The principle of section 21, Civil Procedure Code, may be extended to
execution proceedings.

54. This is a good suggestion and I agree to the proposal.

55. The existing provisions sufficiently protect the rights of a stranger
purchaser and there will be no harm in modifying the language of section 47, so
as to include proceedings taken by a stranger purchaser at a court sale to obtain
delivery of the property which he has purchased. - - '

[ d

56. 1 am in entire agreement with all the suggestions contained fu this.
question.

57. In my opinion the existing rule is quite sufficient and it will serve no use-
ful purpose to extend the rule laid down in section 66 of the Civil Procedure
Code. On the other hand I am afraid that complicafions might arise if the
principle is extended because sometimes real questions of equity arise which
may be left to be settled by a separate suit.

38. To effect an slteration of Order XXI, Rules 1 and 2 in the manner
suggested in this question is likely to cause inconvenience to litigants who may
be living in villages far away from the headquarters where the facilities
suggested in the question are no¥ likely to exist. .

59. Proviso to Rule 16 of Order XXI of the Civil Procedure Code may be
deleted. I see no objection to the suggestion made in the first part of this
question. :
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60. I think that Rule 21 of Order XXT lays down a very salutary rule.
Sometimes s decree-holder in order to disgrace and harass the judgment-debtor
wishes to have him arrested in spite of the fact that the judgment-debtor may
be possessed of considerable property from which the decretal amount may be
realised. In my opinion, therefore, Rule 21 should be retained.

61. (a) No special notice is necessary. It can easily be made part of the
notice of the execution petition in which the substantial relief is asked for.

(b) I am not in favour of the entire deletion of Order XXI, Rule 22 of the
Civil Procedure Code. '

62. Power may be given to the court to stay execution on the judgment-
debtor giving security for the entire decretal amount, and the wording may be
so changed as to give greafer-discretion, to the court.

63. I am in entire agreement with the suggestion made in this question.

64. I consider it a good suggestion that the writs of attachment and sale
proclamation should be simultaneously issued in all suits. But I am not in
favour of the suggestion that notice of execution petition should be served
on the vakil and his refusal to receive notice should be treated as tantamount

to refusal by the party. The issue of notice at the registered address would
be quite sufficient.

65. I do not approve of the suggestion made in this question. I am afraid
this will cause endless trouble.

66. No change appears to be necessary in the existing rules relating to the
execution of mortgage decrees. According to the present law all persons
interested in the mortgaged property are made parties to the mortgage suit
and the prior mortgagee or the puisne mortgagee is entitled to set up & mortgage
in his favour. I am in favour of the suggestion that the preliminary decree
may be done away with and that a personal decree may also be passed at the
same time that the mortgage decree is° granted in case the amount is not
realized from the mortgage property.

67. Yes. Delay is caused in the disposal of execution proceedings by fre-
quent orders saying such proceedings made by appellate courts. If the
suggestion already made is accepted and the records are not called for each
time an appeal is made the evil will itself disappear. I am not in favour
of the suggestion of awarding exemplary compensation in cases in which the
courts come to the conclusion that stay of execution proceedings had been
obtained on insufficient grounds. On an application being made for that purpose
it is open to a court to grant the application for stay or not.

68. I am in favour of the suggestion made in this question.

69. My experience in this province is that delay does take place in the
recovery of the fruits of the decree owing to the present law of insolvency.
However, under the present law a'penalty is provided to prevent frivolous
applications being made.

70. The cases of absconding judgment.debtors are very rare in this province
and no remark is necessary.

72. Ordinarily a mortgage deed duly registered should be presumed to be
valid and if any body disputes its validity he should be called upon to prove
his case.

73. A good desal of trouble and time will be saved if printed paper books
of the High Court in a‘previous litigation are made admissible as secondary
evidence in a subsequent case. However, in my opinion much time is no
taken in -obtaining certified copies. ‘

75. Replies to some of the previous questions will answer this’ question.
76. Yes. .

77. T would apply the same rule as suggested in question No. 76.

79. T am i entire agreement with the suggestions made in this question.
80. I do not accept the general proposition.

81, In my opinion such an enactment is not called for.
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. 82. T am not in favour of enhancement of Court-fees on the ground suggested
in this question. ~ ©

83. There appears to be no justification for making a difference between
mortgage deeds and sale deeds and leases. In my opinion sale deeds and
leases should also be attested. .

86. No.

87. Codification of law is a desirable thing if it can be achieved.

The Hon’ble Mr. Justice ABDUL RAOOF called and examined
on Tuesday, the 15th April 1924,

Mr. Justice Stuart.—Q. Mr. Justice Raoof, when did you commence prac-
tice in Allahabad Bar? :

A. Some time in 1888.

Q. You practised there until you became a Judga cf the Chief Court here.
A. I officiated for a time in Allahabad also. :
Q. I think that all your practice at the Bar has been mostly in Agra and

Oudh and you have always been a Judge here.
A. Yes. b

Q. In the third page of your note you make some criticisms as to the
present practice of service of summons on witnesses. -
A, Yes,

Q. If your view ig carried out that will necessitate some alteration in the
rules of procedure from the High Court here.

A. I have referred in my note to certain circular orders issued from time
" to time. :

). The difficulty appears to be that there seem to be certain judicial
decisions which directly contradict the rules. There is a reported case No. 51
which absolutely ties the hands of the lower courts.

4. That is not only in this Court but in other High Courts also they have
made a rule that when a party makes an application' you must summon the
witness. ’

@. I quite agree with you in principle. But won’t you like to have those
particular decisions explained or set aside before you can go any further?

A. Tt will be necessary, when the court would only issue one nofice.
Q. Only once?
A. Yes.

@. I find an actual case. A summons had been served and the witness
did not turn up. The court actually did adjourn the case and said to the party
calling the witness ‘* As your witness did not turn up you should deposit fees
to have him examined on commission ’’ and the defendant said ** I shall not.’”
The case was decided against him. He went on appeal and the High Court.
reversed that decision saying that he should have been given another opportunity
to produce the witness., That ruling appears to bind all the subordinate courts.
in the Punjab. As long as that stands, it is difficult to make an 1mprovement?

A. Yes, - :

Q. You say it should be made a rule that the party or his agent must
accompany the process server to find out the person mentioned in the process.
1 take it you know that this is the practice in Bengal and Bihar?

A. Yes, to a certain extent in the United Provinces also.
Q. There is no rule about it in the United Provinces.
‘A. Tt is the practice. ’

Q. In my experience it is no use laying down any hard and fast rule because
it causes more delay than anything else. The process server refuses to move
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unless the identifier accompanies him. It leads to no good result. 1t leads
to more fraud than anything 2lse. The so-called identifier never goes to the
place at all but remains in the precincts of the court ready to sign a false
affidavit that he had been there and in fact we found that there is a trade in
identifications in the Small Cause Court, Calcutta and many make a living as
false identifiers. We have got a rule at Allahabad that if twice a notice is
not served, then the counsel or the party has to put in an affidavit as to what
efforts he has been making and if he satisfies the court that really efforts have
been made then only the summons is issued & third time.

A. That, to a certain extent, would remedy the thing.

Q. With regard to appesls on interlocutory orders you say that they should
be very carefully scrutinized and dismissed if they are frivolous without calling
for the records. Will it be possible in the High Court in the Punjab to give
DPrecedence to appeals from interlocutory orders in any case?

A. I think it will be possible.

. With regard to the recruitment for the judicial service, personally I
think that it will be very much better if we select men at about the age of 85
‘who are getting a good practice. In that case we must pay such men
considerabty higher?

A. Certainly, to induce them to come.

@. You must alter also the pension rules; for if they come at 35 and retire
at the age of 55 after 20 years service then they will get very inadequate
pension? .

A. Yes. _

@. Do you think it worth while to appoint judges at a considerably later
.age, pay them better and give them spacial pension rules?

A. It is worth trying. _ .

@. Do you find that in the districts a limited number of pleaders have all the
big work with the result that they appear in more than ons case in a day and do
you find that it causes very great difficulty and delay?

A. Yes.

Q. Why could they not be told that nbbody is going to wait for them and
that their remedy is to employ a junior to eppear for ikem?

A. Yes. If they are told that they will not be waited for, that will be the
necessary resulf. B

Q. If the court dismisses some cases on that ground, it is bound to czuse
some discontent; but would it not in a very short time improve matters and
.compel a senior to employ a junior? .

A. Yes.

Q. Would it not in your opinion be to the advantage of both the Bar and the
public if we take measures to compel them to have a junior? '
~ A. Yes.

Q. Can you find any justification for any man taking up more work than
he can do himself, taking fees for it and causing inconvenience to the public?
If he has got more work he ‘can very well say ‘‘ I have other work and I
.can’t take your brief.”’

A. There are some who do say so.

Q. It is merely due to greed?

A, It is not always greed: When a pleader is in good practice clients
insist on engaging him.

Q. After all a counsel cannot be made to take up work he does not want?

_A. Yes the counsel must also show some strength.

Q. His weakness is profitable. He ecan certainly say ‘go awey.’ In
Allahabad heaps of men employ juniors. I again want to suggest that the
element of personal gain does come in very much. I notice that & junior is not
employed unless he is a relative, )
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A. Well I would not go so far. I agree with the suggestion that some efforts
might be made to }hdirectly influence the seniors to employ juniors.

@. The next point I come to is about revision. You are in favour of the
decretal amount being deposited when an application is made under Section 25:
of the Provincial Small Cause Court Act.

A. Yes.

@. I do not know whether we have made ourselves sufficiently clear in our
questionnaire —question No. 29, about registration of addresses. I would like-
you to consider that again. That question was based on an experiment.
About three years ago we made an attempt in Allahabad to improve the service
of processes in the following manner :—The plaintiff is obliged as soon as he
files a plaint to give his registered address and he is not allowed to continue:
his suit until he has given his address. As soon as you get the defendant in
the court you make him to give a registered address and he has got to keep:
this registered address alive. If he changes his address he must inform the
court and all notices are served on him at that address through the Post Office.
Is that a good idea? .

A. I think it is & very good idea.

Q. Civil courts did not carry it into effect. In the course of our recent
inspections we discovered this and we issued strong instructions on the"
question. Although we extended it to appeals we extended in a very half-
hearted manner. All notices will be served on the registered address and we
assume that everything that we send reaches him.

A. 1 have agreed with that suggestion.
Q. And that would meet the case?

A. Yes. ) :
Q. Are you in favour of introducing the procedure under Order 87?
A. Yes.

Q. You say why not add the words bills of exchange, hundi or promissory
notes, simple money bonds?

A. Yes. -
Q. Have you had to do any inspecting work?
A. No.

Q. Then how are you in a position to know that the subordinate courts
really give their mind to the fixing of their own dates?

A. These reports come up before us. _

(). But do they show anything? What I mean to say is thsé L do not quite
see how your statements help in discovering facts like these?

A. Well I must say that the judges who do inspection work go into these
things very carefully and write down their notes and these notes come up
before all the judges for their consideration.

Q. Do the judges have much to complain about on that point?

A. Not much. .

Q. It several times happens that witnesses have to go back without being
examined by the court. Are these things also brought to your notice?

A. Yes.

Q. And what do the judges do?

A. They simply make remarks.

(). Do you not stop the promotion of the judge concerned?
A. It bas not come so far.

Q. Well I do not think that mere remarks can do sny good in this respect.
Some drastic action is necessary. Is the inspection carried on every year?

A. No, not every year. After every three years.
Q. Then the court concerned after it has been caught once may go om

doing bad work for the next two years because no one 1s going to inspect his
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work. - The third year he will be very careful and try to dispose of all cases
in a proper manner.

A. Yes.

Q. Perhaps you know that in our High Court everything of this kind must
come to the light of the day as soon as it is more than a year old. The court
has to put down on the adjourned date “ I could not take up the case as I had
no time ' and then he gets remarks from the English Judge * This is an
excuse which I will not accept and if it happens again it will be & serious
matter.”” )

A. Yes.

Q. We have also to take into consideration the litigant. We must respect
the feelings of the litigant more than the feelings of the judge in certain
- matters. After all he is the man who has paid his fes and it is absolutely
necessary that the judge does his work properly.

A. Yes.

Q. Well I will not touch all these suggestions because a very large number
of them, in fact, the majority of them, are such which have already been
considered by your court and which we have already approved.

A. Yes.

Q. Can you tell me now please, how the administrative work is distributed
in the Punjsh High Court? Do returns of delays, etc., go to the Chief
Justice?

A. Yes they invariably go to the Chief Justice?

Q. And to nobody else? '

- A. Sometimes the Chief Justice brings important matters to the notice of
all the judges in meetings which are held every month?

Q. Do you have a meeting once a month?

A. Yes. '

Q. Bverything which is important is put up for consideration in these
meetings? ]

A. Yes. We hold these meetings regularly once a month and for the
whole day. All the details are settled in these meetings.

Q. Do\ you think that it will be an advantage if you keep a proper order
sheet? I understand you have no order sheet here.

A. Order sheets are provided but they are very indifferently kept up.

Q. I think there is only fard-i-ahkdm. It is merely a statement of dates.
It does not show what happened on different dates. ‘

A. Yes.

Q. It does not give any thing which is of any use. They simply put down
8rd July—adjourned to 7th August—7th August ad&oumed to 15th September.
The sheet does not show why the case is adjourned.

A. Tt is not so satisfactory as we have got in our province.

Q. Do you think that it will be a good thing if proper order sheets are kept?

A. Yes, a very good thing.

Q. So you are in favour of introducing order sheets?

. A. Yes. In the United Provinces the court puts down the date to which the
case is adjourned giving reasons of the adjournment, i.e., what has happened
on that date, what is the cause of adjournment and so on. I would be very
much in favour of that.

Q. Do you think that will cause great improvement?

A. Yes. . )

@. Do you think that district judges in the Punjab have time to ezercise
proper supervision over subordinate courts?

4.1 am not in a position to answer that question.
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Q. I find that this varies very much in different provinces. In our province
they have pot sufficient time to exercise supervision end in Bengal too they
have got no time to do this work.

A. Well there is a suggestion in the questionnaire that some of the district
judges’ work may be taken away.

Q. Well what do you think of the suggestion that court inspectors should
be appointed who would take away a good deal of the routine and inspection
work from the High Court and the district judges leaving them omly to do
higher inspection work. The officer would be of the qualifications of a district
judge and would go round to all courts. Take the case of the Ferozepore
court. He would go to Ferozepore, make a careful inspection of everything
end the inspection would last for a week. He would write down his notes and
they would come up to the Judges of the High Court? Do you not think that
it would save time and money and the results would be far better. I do not
want to make the inspector the final authority, the final authority would the
High Court Judges. He will only be a reporting authority? .

A. Yes, but if you make the work of the district judges a little lighter I .
think that would secure better results. I do not want that an officer -on whom
there is no control should be entrusted with this work. ‘

Q. No he will be under the High Court and he would probably be a senior
distriet judge?

A. You want to create a permanent post? k

Q. Yes, just as there are Deputy Inspectors of Police. They inspect offices
of Superintendents of Police.

A. I do npot think that will work. '

Q. You want the work of the district judge to be made a little lighter?

.~ A. Yes. The High Court will have more control over the district judge
than over the inspector and the Judge would be responsible to the High Court.

\

Q. In your opinion would it be possible or desirable to creatd benches in
each division which will be manned by two specially selected and competent
subordinate judges who would hegr all appeals in suits of a valuation of
's. 1,000 and under in the divisions, thus relieving the district judge of his
present work, and that those decisions should be final, both on law and facts,
if the judges be unanimous? 1f they differ, an appeal would lie to the High
Court and they would further have power to state a case on sny point of law.
Do you think that would work? It would relieve the High Court of a mass
of second appeals and it would bring about a very speedy disposal of all suits
_ of a thousand rupees and under. ’ .

A. T am afraid the public won’t accept. They have better confidence in the
High Court than in these benches.

Q. Why do you say that? When a litigant goes into court for the first
time, has he got in the back of his head any desire o appeal to the High Court?
It is only when he loses the case that he thinks of appealing. What do you
mean by public opinion—the man who was defeated in the lower court?

A. If an intelligent litigant loses a case, he feels confident that he would
get better justice in a High Court. '

Q. Do you think that his feelings would change in those matters if we
create an efficient ttibunal?

A. What advantage will you derive from it.
Q. You would not have cases held up for 5 years?
A. I suppose you suggest & sort of a compromise as there is a cry that the

number of judges should be decreased. Instead of increasing the number of
judges in the higher tribunal, you want to decrease the number of judges.

Q. Under the present system you get a suit. The subordinate judge would
decide it in & year or 9 months. The appeal goes up to the High Court, and
it will go on for hearing 2} years afterwards. Again the men will take a
Letters Patent appeal.



112

Bakshi Tek Chand.—1s that so with regard t. eases below R i
g t . 1,000
value? Do such second appeals take 24 or 5 years in the Lahore H?gh bouril:g
" A. They go before single Benches and are disposed of in 3 ‘
We have come to the end of the single Bench worli.p or 4 months.

Mr. Justice Stuart.—@Q. I understand your single judee Ijurisdicti i
Rs. 590. There won’t be a Letters Patent appeal if it i!‘;lengte b]el;f)lrsg l:tll())gncils
Certainly more than half the time will be saved by this method, would it not?.
That would be a great advantage and a great deal of expense might be saved.

A. There may be a saving of expense.

Q. Of course the saving of time and saving of i
the Committee is trying to effect. § of money are the two things

A. The saving of time depends on the confidence of the public.

. In Allshabad when we put this i i i

%ﬁdiQ%n members of the Chambgrs og Csozfnelz,rcl: ;:::ls I::rlxcyorﬂ;((liisg ;}leem];ear(:l']:)%

e Bar. : )

A. The difficulty arises when you begin to suggest that there ought to
be no appeal.

Q. There is an appeal and a very good appeal.

A. You said that the decision would be final.

Q. They have the division Bench and they have one appeal.

A. They are going to do that work only.

. Nothing else.

A. 1 am afraid you won’t find sufficient work for them.

Q. I would put down a standard which a sort of bench should get through
and just arrange sufficient benches to do the work. I won’t have a bench
for each district.

A. I don’t think the litigant will have the same confidence as he has in
the High Court. There are litigants who even after losing appeals are
satisfied. ° '

Q. I think you remember that you drafted a will on behalf of the late
Maharaja of Nanpara and you were called as a witness in a case in connection
with it. You were called on to prove the will which was a very simple matter.
It should have taken half an hour. I think you were cross-examined as to
whether the Raja did pot understand the contents of the will. Tt was sug-
gested that the words of the will had been put into his mouth, and that he
was not.of sound- disposing mind. I want you to tell the Committee how
long you were in the witness box to be examined on these few points? .

A, 10 days were spent in exqgmination-in-chief and 20 days in cross-exa-

mination.
@. Were you examined on commission?

A. No. In court.

Q. What do you think was the right time that ought to have been spent
on this?

A. Two or three days time is quite enough. The court thought that it was
a big case and probably would take years and the judge was very strict in
allowing and disallowing questions in the beginning of the case. One of the
parties put in a petition before the Judicial Commissioner that difficulties were
being placed in his way in the trial of the case, that it was a very big case and
that very able counsel had been engaged for the case. Without considering the
whole thing, the Judicial Commissioner wrote & note pointing out that
when parties are represented by very able counsel, the court ought not to
. interfere. ' That seems to me to be the reason why it took such a long time
for my examination.

Q. May I ask you whether both the counsel in examination-in-chief and in
cross-examination were drawing their fees by the day?

A. Yes.
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Q. I suggest that most counsel engaged in the Nanpara case made s
competence for life. ‘

A. Yes. That was so.

Q. It was very much to the advantage of elverybody except the people
paying the bills and yourself that your examination should last 80 days.
A. I felt it myself at the time. h

Colonel Roe.—Q. Don’t you think the result of a case dépends very much
on the personnel of the judge because a case is decided in one way before one
judge and in another way before another judge?

A. T have not probed into the litigants so far.

Q. May I enquire what this competency is based on? Yesterday I got 8
copies of the Punjab Law Records and 1 took note of the results of appeals
to Privy Council. There was one appeal in 1915 to the Privy Council in which
the judgment of the learned Judges was amended. In 1918 there was one
appeal which was dismissed. In 1917 there were 2 appeals and in both of
them their Lordships would humbly advise His Majesty to set aside the

- judgments of the High Court. : : .

A. The Privy Council set aside their own judgments afterwards.’

Chairman.—@Q. I quite agree that there is a great deal of personal equation
and it is a very foolish judge who does not contemplate the possibility of being
wrong himself. I remember & young vakil in Calcutta appeared before me and
moved an application in revision. I said to him—what ground is there here
for revision? He said the law is quite wrong. I said—I have been wrong
many times and sometimes been upheld by the court of appeal. That really
is the point. From the mere fact that the High Court interferes in second
appeals it does not follow that there would have been a failure of justice.
The number of interference would appear to be twenty per cent. or less.

A. Yes.

Q. You have to have some system of getting a finality and if you keep
s small dispute going on for a year and a half in the original court and two
or three months at least, rather much longer, in the first appeal then it takes
another couple of years in the secopd appeal. Litigation is protracted for years.
and years and under our preSent system of Letters Patent .appeal it -
scmetimes happens that smaller cases get the greater number of appeals. Dealing
with litigation about immoveable property of small value do you think it ought'
to be left exactly where it is? It is a, very serious question. It is no good
cursing & subordinate judge for granting three or four adjournments if as a
matter of fact the policy of the law is to allow a case to go on for years and
years. What do you think? ’ ; .

A. Then your suggestion is that the right of appeal should be curtailed.

. Q. What I mean is that you ought to give & man a final decision without
putting him through so many processes. . Whether you can simply curtail the
right of second appeal is another matter but do you not think that some method
should be tried if necessary to strengthen the court of appeal and to give a
man one trial and one good appeal? That is the ideal which ought not to be
abandoned.

A. Of course there must be some finality, if the object is to curtail the
time and the worry. I think time is now advanced and the period of limitation
can be curtailed. In some cases the limitation is too long.

Bakshi Tek Chand.—@. Is the period of limitation too long, it is«ninety
days for the High Court and thirty days for the District Judge’s court?

A. Ninety days are .not necessary, for example, in second appeal. It is a
question of law, you go to your counsel and he at once sees it. .

Mr. Justice Stuart.—Q. I want to make it quite clear. We have not the
slightest desire to deprive a man of the right of appeal. We consider that it
will be a bench of absolutely efficient subordinate judges end I would not have
the glightest objection, if I was unfortunately a litigant, to take an appeal to
such a bench. Tt would he & very serious reflection on the provincial judiciary
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and to my mind an unwarranted one if you suggest that such a bench would not
be efficient.

- A, The only difference that I see is that you want to locate the b
in the district instead of in the High Court. 7 ocste the bench

Bakshi Tek Chand.—@Q. During your experience as judge of the Chief Court
Punjab, and the High Court, Lahore, have you come gcro%s any cases in which
one witness has been. examined for thirty days? Do you not find from the
deposition of witnesses that the cross-examination in this province is not unduly
lengthy as a rule?

" A. There was no case in which there was such unduly long cross-examina-
jon.

" Q. With regard to fees of lawyers here the practice is not that they have

daily fee but are they not paid for the whole case both in the 1 t and
in the High Court? Y ower court an

A. In the High Court I know there are no daily fees.

Q. But it is so in the lower court also. Is'nt it?

"A. I have no personal experience but I have heard it.
. @. With regard to execution of decrees can you suggest any improvement
in law that decrees might be executed expeditiously? Is the insolvency law
abused by fraudulent judgment debtors to frustrate the realisation of the
decree?

A. That is my impression.

Q. Would you like to make the insolvency law more stringent?
A. Yes.

Q. Well what is your impression with regard to execution of decrees
relating to agricultural lands? Have you formed any idea on that point?

4. Yes I have come across cases in which the judgment debtor does pos-
sess sufficient land to pay off the decree that stands against him, but he
col?iaes forward with the objection that it is agricultural land and can not be
sold. : .

Q. And you want the law to be modified to an extent as would not protect
such judgment debtor?

A, With the permission of the President I would like to suggest one
thing which appears to me to be very important. Under Order 21, Rule 58
a claim is preferred or objection is put forward to the attachment of the
property. 'What 1is* the necessity of allowing that in the. execution
proceedings. My experience is that in 99 cases out of 100 the claimant
eventually comes to court and files a regular suit. I do not see why this
should be sllowed in execution proceedings because it simply causes un-
necessary and avoidable delay.

Q. So your suggestion is that regular suit should not be allowed?

A. No, claim stage should be abolished.

Sir T. Desika Achariyar.—@Q. Do you not think that it is necessary to give
the purchaser some information with reference to his claim? Is it not neces-
sary that every purchaser should have all the information with regard to
his claim? As far as I understand by the sale of property, sttachment of
property and so on as set down in the execution chapter of the Civil Procedure
Code, it is intended that the interests of the party who is in possession should
bs taken into consideration.

A. T quite see that. Your intention may be very laudable, but invariably
objections are made for the purpose of delaying execution.

Bakshi Tek Chand.—Q. With regard to recruitment of subordinate judi-
ciary, are you in favour of competitive examination ?
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A. Yes. Selection and competitive examination combined. Selection
should take place from among the members of the Bar.

Q. That is what I wanted to make clear. Would you have only LL.Bs. for
the examination or every one?

-A. Only LL.Bs.. J would not make examination obligatory for those
practising lawyers in district courts who have acquired great experience, bub
those oniy who are quite new and have no experience at all. They would
eppear in the examination.

Q. And you will have no other system of recruitment?
A, No.

Q. As regards the High Court, you have had experience of two High Courts;
do you not think that the outturn of work here is much larger than in the
sister provinces? :

A. T am not in & position to answer that question.

Mr. Justice Stuart.—That is a question of figures. I certainly do not want
to enter into a competition, and you can ascertain that from figures. -

A. There is another point with regard to execution of decrees for money.
There is some suggestion underlying these rules “that attachment should be
allowed before judgment more often than it is done now. Attachment should
be allowed before judgment and when the judgment is passed the decree should
be executed then and there. I was not quite confident and therefore I did not
put it down. ’

Bakhshi Tek Chand.—Q. With regard to second sppeals, do you think that
the High Court here makes free use of Order-41, Rule 11? For instance don’t
yc1>lu l:hliank that more appeals are rejected under Order 41, Rule 11, here than in
Allahabad ? ’

A. Here Order 41, Rule 11, is not exactly applied, but the procedure applied
comes to that. In Allahabad they have made it a rule that all ceses must
come under Order 41, Rule 11, and I think same is the case in Calcutta. But
here the appeal comes up for prelitninary hearing and it is not under Order 41,
Rule 11.

Q- I understand in Allahabad they have got two judges for doing this work
the whole day but here we have not got a separate bench for dealing with
these cases.

A. Here the whole thing is decided within half an hour. The judges sit
at 10-30 and finish the whole thing at 11 o’clock. There they hear these
appeals in a regular manner and deliver judgments. :

Mr. Justice Stuart.—But we do not deliver judgments.' We dispose of
these cases summarily. If it is admitted, we say the appeal will be heard,
but when it is not admitted, then it is dismissed summarily.

A. The only difference is that the respondent is not sent for otherwise the
appeal is treated as a regular appesl.

Chairman—@Q. Here in the Punjab, when an appeal is admitted undeti
Order 41, Rule 11, it goes on for two years. Do you not often get a case like

this that the matter is entirely concluded by findings of facts and is for this
reason dismissed?

A. No.

Q. If it is to be dismissed at the end after two years, why should it not be
dismissed in the beginning? o

A. But it is regularly heard.

Bakhshi Tek Chand.—@. So you are not in favour of curtailing the right
of second appeal?

A. No. I have said so. I have explained all that.
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DEWAN SOM NATH, Additional Sessions Judge, Sialkot.

Written statement.

A. " (i) High Courts.

Lahore High Court tries very few original suits, so far as is known to me.
First appeals, about 18 months.

Second appeals, 6 to 9 months.
Miscellaneous appeals, 6 to 9 months,

(i) District and Sub Courts.

(a) Title suits, 6 to 9 months.

(b) Money (and commercial) suits, 8 to 4 months.
Regular appeals, 2 to 3 months.

Civil miscellaneous appeals against orders, 1 month.
Small causes, 2 weeks.

(iit) Courts of district munsifs. (Sub-judges in the Punjab with lower
powers.)

(a) Title suits, 4 to 6 months,

(b), (¢), (d) Money, rent and other suits, 2 to 4 months.
Small causes, 2 weeks.

B. (i) About 3 weeks.

C. No opinion. :
2. The period actually taken is very excessive at present.

Chief causes.

Appeals.—Heavy pending files.
Original suits—
(i) Heavy pending filess
(it) Non-service on defendants in the first instance.
(itY) Delay in service on witnesses of the parties, resulting in too fre-
quent adjournments and preventing the courts from adopting
‘“ day to day ”’ trials.
(iv) Taking advantage unduly of the Progedure.
3. Remedies suggested.

(i) Witnesses.—It is not correct to say that the defendants alone are to
blame in this respect. My experience is that the plaintiffis take a long time
in closing their cases. In most of the cases, the onus to prove majority of
the issues lies on the plaintiffs. No serious attempt is made to have their
witnesses served for the hearing fixed, but some witnesses are intentionally
kept away, in order to afford to the plaintiffs more thar one opportunity
t> complete their cases. Deficiency in evidence is made up as the case
proceeds, by citing further witnesses for adjourned hearings. This is due to
non-preparation of the cases in the earlisr stages and sometimes for want cf
knowledge of the substance of the evidence of the witnesses cited in the first
instance. This is particularly true 1n commercial suits

Later on defendants do naturally take as much time as they can. '

Non-service on witnesses makes it impossible to proceed from day to day,
which I take to mean that a case when taken up should be heard to a finish.
It is not possible to close a case abt present if the party whose witnesses are
not in attendance, has paid the process fees within the fixed time and has
ostensibly done his best to have his wi!nesses served.
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1f a long enough date is given for hearing of evidence and summonses are
sent out again and again during the interval and the parties compelled, on
pain of their cases being closed, to keep-their witnesses in attendance, it
would be possible to take up cases from day to day, thus expediting their
disposal and decreasing the cost of litigation. I am sure that in majority
of cases parties can have their witnesses served, wherever they may
be, if so inclined. No one would dare to produce a witness whom he had
not first consulted out of court and the witnesses are in the secret of this
non-gervice pretext.

I am therefore of opinion that the parties should be made responsible not
only for service on the witnesses but ajso for keeping them in attendance
on the date fixed. The rule at present obtaining is that the responsibility
for service is on the courts and tﬁe parties are only called upon to help the
courts. This should be reversed. The courts should help and the responsi-
bility should be of the parties. . ’

The presiding officers when fixing the date for hearing of a case, should
(a) give a date up to which process fees, diet money and a list of witnesses
should be put in, (b) fix another date on which summonses should be ready
in court and (c) on this date the parties should put.in an appearance to take
away the summonses along with a process-server for service on local witnesses.
If some witnesses are not served, another application ghould be made with
process-fees, etc., and the court should fix another date when summonses
can be taken out wgain. This should continue with sufficient rapidity, till
all local witnesses have been served. If some witnesses are really inclined
to avoid service, application should be made to procure their attendance under
compulsion. If parties are afraid that some witnesses, though served, will
not put in an appearance on the date fixed, and the court is satisfied, on an
affidavit or otherwise, about the reality of this fear, security for attendance
of guch witnesses should be taken or they might even be arrested before
hearing.

As regards witnesses in outlying tahsils or other districts, the summonses
should be sent on the date fixed in this behalf. A date reasonably sufficient
should be entered on the summonses for return thereof. The courts receiv-
ing these summonses should retusn the summonses, so as to reach the
issuing court before the date so fixed. The parties or their agents should
appear in courts on those dates and if their witnesses are discovered not to
have been served, they should apply for fresh summonses and then must
arrange with people in the tahsils or other districts to have their witnesses
served. I feel that it will be difficult to follow this procedure to start with,
but as times advance, agencies might spring up everywhere to help outside
litigants to have their witnesses served.

Some more process-servers shall have to be employed by the Government
and attached to different courts. In the Punjab tﬁe officials attached to
subordinate courts and in the nazarat department are insufficient to see to
the service beforghand. The courts in heavy districts and tahsils are generally
overworked and have barely time to look into this matter effectively. Tha
number of officials shall have to be increased. The parties may have to
incur some extra expense. The process-fees may be increased, which will
deter the parties from calling unnecessary witnesses. However all this extra
expense shall be nothing in comparison with the benefit accruing on the
speedy disposal of suits. ’ :

(i1) Process-gervers shou!d be punished very severely, if found dishonest or
neglectful.

(ii7) Non-service on defendants causes delay in some cases. There is always
an attempt to settle disputes out of court. Hence when a plaintiff brings
his suit, defendant knows about it. He takes precautions to evade service, °
as long as possible, unless plaintiff ig active. If active, defendants can be
served early enough in majority of the cagses.

(iv) As for delay in execution proceedings, if sufficient attention is paid
to this work no undue delay is caused. The delay only occurs in those cases
in which the judgment.debtor is resolved neither to pay nor to allow his
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property to be sold. Alienations are made in anticipation of the expected
decrees. These are bogus in most cases. As soon as execution of a decree
is sued out, all sorts of objections by pseudo alienees, sons, relatives, etc.,
are put forward from time to time. If these objections are rejected declara-
tory suits of different types, which cost very little in stamp duty, are brought.
The execution proceedings are stayed and the decree-holder has to fight it
out in another court. It takes years and years*at times. If the courts
directing stay of execution are empowered to call upon the objector plaintiff
to furnish substantial security for satisfaction of the-decree, or appoint a
receiver for the property involved, before staying the progress of the execu-
tion, this difficulty would cease to an appreciable degree. Of course the courts
will exercise their discretion, for some objections are genuine and the orders
need not be so stringent in those cases.

The increase of stamp duty on suits arising out of claims and objections
during execution proceedings would deter the objectors and claimants from
filicg fictitious suits and at the same time would prevent the decree-holders
from harassing innocent parties.

(¢) The district judge receives history sheets of 6 oldest pending cases
quarterly from all subordinate courts. This number should preferably be
increased to 18 or more. In estimating the propriety of the outturn of
subordinate courts, the disposal of oldest cases should be specially scrutinized.
The courts must be called upon to pay special attention to those cases, to
avoid the stigma that old and difficult cases are not touched and outturn is
made good by disposal of simpler new cases.

(vi) Sometimes cases are brought in which hundreds of witnesses are exa-
'‘mined by the parties.” For these cases special judges should be appointed,
so that the work of the ordinary courts 1s not unhinged.

(vii) It must be brought home to the various Bar Associationg that they
.should watch that no member of their honourable profession should help the
litigants in unnecessarily getting the trial of cases protracted. The district
judges should find out if any subordinate judges shirk work or are lazy.
Black sheep there are everywhere and it should be the duty of all sane persons
to put them straight, on pain of exposure and punishment.

Our procedure and statutory law is mostly borrowed from Laws in England.
I have reason to believe that there is not so much petty litigation in England.
I do not know how the disposal of suits and proceedings are expedited there.
It may be expensive and difficult to adopt the same procedure in India for
disposal of euits of small value, but there is no reason why it should not
‘be adopted in bigger districts at the headquarters for suits of bigger value.

4. No.

5. The munsifs or lowest grade sub-judges might be attached to superior
graded courts for sometime and shauld in the beginning be postel to lighter
tahsils or districts, where the work is neither heavy nor complicated.

6. Yes, if transfers are after very short periods.

7. Vide snswer to question 3 (v). The outturn of officers in different
places and of different grades cannot be same.  However a fair outturn at a
particular place can be easily ascertained by reference to the work done by
officers, who are known to be hardworking and efficient.

8. Some time is wasted at present by waiting for counsel. However, if day
to day procedure is adopted uniformly by all courts, this difficulty 1s likely
to vanish.

9 and 10. The purchasing value of money has become less. In my opinion
the powers of appellate and other courts should be doubled.

11. We have no munsifs now in this province. There are sub-judges
exercising different powers. The more capable an officer the more should be
his power and pay.

12 and 13. Probate and Administration, Insolvency, Guardians and Ward
and Land Acquisition cases should be transferred in districts, where appellate
work in the district judges’ court is heavy, to the courts of the senior-most
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sub-judge or sub-judges, who in such stations must be senior and efficient
officers. The district judges must have time to devote to the civil appeals.
I am of opinion that in certain classes of cases, there need not be any second
appeals to the High Court and the district judges should have therefore
more time to consider their judgments and law points involved therein.

The public I think will have no'objection to this transfer of work, pro-
vided that competent sub-judges are selected.

14. T am against such exclusive jurisdiction. Men have no confidence in
such honorary workers in this province, who hawe always some local bias et
believed to have such.

15. I would not enhance the scope of the jurisdiction of small cause court
judges in this province at present.

16. Summary procedure might be adopted in suits based on negotiable
instruments, registered bonds for money, registered simple mortgage bonds
and in suits for ejectment of tenants by landlords in cases in which tenancy
has been determined or forfeited. )

These powers should only be exercisable by specially selected officers, in
special districts and up to a certain limit of money or value.

17. If well qualified sub-registrars are available, then they might be
invested with civil powers, up to & limit of Rs. 500 or even more, for tfrial
of money suits. This will relieve congestion in ‘the courts of stipendiary
civil judges and parties may in certain cases have their cases settled nearer
home.

18. T would allow one appeal in all suits except small causes. I do not
think it advisable to disallow first appeals in cases in which such appeals are
admissible at present.

19. No opinion, -

20. There are many frivolous second appeals preferred to the High Court.
I would disallow all second.sappeals (i) in money suits up to Rs. 2,000, (ii)
and in all other suits up to Rs. 1,000 or less. ’lyhe right of second appeal in
such suits should be restricted on the same principles as right to appesl to
the Privy Council is from the judgments of the High Court.

21. Deposit of decretal amount as a condition precedent in second appeals
would work hardship. Substantial security may be insisted upon.

22. The higher courts can exercise vigilance so that provisions of Order 41,
Rule 11, Civil Procedure Code, are acted upon. :

28. My reply to the first portion of this question is in the affirmative. I
" also agree with the suggestion in (1) and (2) except that in case of (1)

substantial security instead of deposit in cash should be required before revi-
eion can be presented. :

24. I would not interfere with the procedure to any great extent. In this
memorandum I have referred to the slight modifications that .may be made
to expedite disposal. As for economy, it is not possible to touch the stamp
duty and the prescribed fees of counsel allowed by rules. Day to day trials
would obviate the necesuity of paying large sums to witnesses on adjourned
hearings. Strict supervision and better, pay will relieve the litigants from
such expenses as are mnotoriously incurred in bribing low officials. o

Probably translation and printing of records in the High Court would be-
come unnecessary, if the courts write legibly and keep English records. In
this connection I may point out that I have never understood the necessity
of English and vernacular records of evidence in present times. The Indian
judges can understand what the witnesses state very well and my experience
is that the reader only goes on translating what the presiding officer writes.
The reading over of statements in the subordinate courts is seldom resorted
to, in the proper sense of the term. If instead of a reader, a typist or &
stenotypist is attached to each important court, that would expedite dis-
posal and allow the presiding officer time to understand the evidence more
intelligently and clear up obscure points by putting questions to wilnesses. '
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25. T have referred to this point before. I do not think the application
of procedure under section 106, Transfer of Property Act, would be advisable
to civil suits. '

26. The forms given in Civil Procedure Code are not strictly adhered to.
However this deviation is not serious. The difficulty arises when the lan-
guage of the pleas is cryptical and capable of more.than one coustruction.
Penalty must be return and very heavy costs.

27. Pleas are often indefinite and at times intentionally obscure. However
these things can be cleared up by -intelligent examination of the parties and
their counsel before frame of issues, unless the plaint and written statements
-are hopelessly unworkable.

28. If Post Office is used for service, the power to do mischief will pass
into the hands of postal peons. The courts may be able to control process-
servers, but will find it infinitely more difficult to deal with postal peons,
serving under a different department.

Village officials cannot be wholly depended upon to effect service. Rules
permit, rather make it incumbent, on the process-servers to take the help
-of village officials.

29. Yes, after the parties had once appeared, they should furnish registered
addresses, which they can have altered later on, if necessary.

80. This would cause trouble. I have given my suggestion before in this
behalf. Things should be done in court, under its own eve or under the
eyes of superior officials attached to a court.

81. None. The procedure prescribed is very exhaustive.

32. Yes, neglected or perfunctorily observea. Unpreparedﬁe;s of counsel
+of their cases in earlier stages or haste of presiding officers. Remedy is obsera
vance of strictness by courts and vigilance by appellate courts.

83. I agree with the proposal and the suggestion.

34. I have referred to this point before. '

35. Sometimes unnecessary and avoidable evidence is let in in courts,
The parties may be asked to give a list of witnesses and the purpose for which
their evidence is required. However I am very diffident, if this would mend
matters. The courts will find it difficult to decide beforehand into the uce-
fulness or otherwige of the witnesses intended to be produced. Again parties
‘may bring any number of witnesses along with them. The only remedy
-appears to me to disallow costs of all such witnesses, who are cited but not
«examined or whose evidence in the end is found to have been brought on
record uselessly or unnecessarily. Even the counsels’. fees allowable to a
party, guilty of such a conduct, can be cut down.

36. I agree with the suggestion.

37. The courts can stop unnecessary and irrelevant questions. The sug-
-gestion about time limit does not appeal to me.

88. To suits on registered bonds and registered simple mortgages.

89. No opinion. In my opinion all co-owners and joint-Hindu family
smembers should be on record. ’

40. No.

41, There is some difficulty. I agree with the suggestion made in the
.question. ’

42. Not much.

48. Not very long. It does not cause any appreciable delay. Writing of
Jong and short judgments is a habit.

44. Yes.
45. Yes.
46. They are consulted, but estimates genérally prove wrong.

47. Not by length of examination, but by attempts to get commissions
issued to witnesses all over British India and sometimes out of Indiss
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48. Very few applications for adjournments are made by the parties, unless:
it be for want of service on witnesses. Sometimes counsel make applications,
in agreement with the counsel opposing. These are genuine. These should
only be granted, if witnesses can be informed of the adjourned date and the
party applying should be made liable for all costs incurred. These must.
further be made sufficiently early, so as to enable the court to fix some other
case on that date or dates.

49. I have referred to this point before.

50. No opinion. _

51. Rules exist for preferential treatment of commercial cases. In com-
mercial towns however, where majority of cases are commercial, the rules
can have little effect. I am of opinion that those commercial suits in which
property involved is lying without having been disposed of, should be given
special preference. :

52. None.

53. No opinion to offer. :

54. The courts to which decrees are transferred may be invested with the
powers proposed. I take it that the court transferring the decrees for execu-
tion, shall continue to exercise those powers.

55. In my opinion Section ‘47, Civil Procedure Code, should be modified as
proposed, 1t is in the fitness of things that a purchaser at a court sale
should be worried as little as possible. ]

56. I do not think any curtailing of period is necessary or modification of
any provisions as suggested. '

57. I agree with the proposed alteration.

58. I agree with the suggested proposal.

59. I agree with the suggestion made in first paragraph. The transferors’
affidavit should contain a clause that the decree had not been satisfied in
any way. I do not think there can be any objection to deletion of proviso
2 to Rule 18 of- Order 21, Civil Procedure Code. However a provision might
be added that if there has been sny:fraud, misrepresentation, coercion or
illegality, the court executing the decree shall have powers to make restitu-
tion and award necessary compensation, limited to its pecuniary jurisdiction.

60. I do not think deletion of Order 21, Rule 21, Civil Procedure Code, is-
necessary. The provision is discretionary. There msy be cases in which
decrees can be satisfied otherwise than by arrest. :

61. (a) and (b) Notice must be issued if decree is sought to be executed
against legal representatives. The other notice is not necessary.

62. I would not touch this provision. It allows sufficient discretion’ to:
courts. '

63. One notice at the beginning should suffice.

64. A proclamation of intended sale is issued to the judgment.debtor under:
Order 21, Rule 66, Civil Procedure Code. None else is necessary. In cases-
of sale of immoveable and specified property the process of attachment and’
sale proclamation can be simultaneous, but not in cases in which roperty
to he sold is to be ascertained by previous attachment. Notice on va il, -who-
appeared for the judgment-debtor in the suit, will in my opinion be insuffi-
cient. I do not think vskils should be permitted to appear without fresh:
vakalatnama for decree-holders, also.

65. No. The help of village officials may be requisitioned.

66. T would not guarantee such a safe purchase to the auction purchaser
s proposed. Under Order 84, Rule 1, Civil Procedure Code, all interested’ .
parties are necessarily joined as defendants. However if a plaintif fails to:
join all such persons, some clear penalty should be provided.
(a} No objection.
(b) The suit should not necessarily be dismissed.
(c) This is s salutary provision.
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(d) I do not agree with the suggestion that sales should be deemed to
be free from all encumbrances. There is no objection to the
provision that right of puisne and prior encumbrancers should
attach only to the money in court, provided that they have had
notice of sale.

(e) Not too much time. This is in my opinibn necessary.

Final decree is necessary if time is given for payment. Separate personal
decree is neceseary, at least to adjust the accounts,

67. Not much delay is caused. If substantial security hypothecating im-
moveable property is required for eventual satisfaction of the decree, execu-
tion proceedings would be stayed only in proper cases. Powers of allowing
compensation should be given. Compensation should be in money.

68. I have referred to this point before. Deposit of decretal - money,
substantial security, appointment of receivers and such measures would safe-
guard .all interests.

69. Decree-holders feel when they are sent to the court of the insolvency
judge. However, it cannot be helped because as the law stands, they must
share rateably along with other creditors, whether the latter have obtained
decrees .or not. The satisfaction is of course delayed, as the receiver has to
satisfy himself about the existence of the debts alleged to be due to other
creditors and cannot distribute the assets before. I have no valuable opinion
to offer on the points involved.

70. No.

71. No provisions which are unnecessary.

72. If the mortgage bond is registered the onus to prove want of execu-
tion lies on the party who on the face of it appears to have executed it. I
do not think anything further is required.

738. I agres with the suggestion. A lot of time is wasted in procuring the
g0 called certified copies. '

74 and 75. None, except codification of some well known customs.
76. Yes, excepting partition of agricultural land made by revenue officers.
77. Yes.
78. Yes.
79. Yes.
80. I do not agree with the general proposition.
81. I would not modify the present law on the point in view of the
circumstances in this country. = »
82. I would not enhance court-fees any further except in cases arising out
-of claims and objections during execution proceedings.
83. If unregistered they must be attested in view of illiteracy of people.
. 84, No suggestion.
85. No.
86. Only authorised publications should be allowed to be cited at argu-
_ ment time. Of course the couhnsel can base their arguments on principles
thét may have been enunciated in unauthorised publications.
87. Only customs need or can be codified to a certain extent. However
special customs will continue to be pleaded from time to time.

.

DEWAN SOM NATH, District and Sessions Judge, Sialkot,
called and examined on Thursday, the 17th April 1924,

Chairman.—@Q. You are now District Judge, Sialkot?

A. Yes.
Q. You were also District Judge at Delhi?
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A. I was Dot District Judge, but Senior Sub-Judge and Additional Judge.

Q. When did you go to Delhi?

A. I took over there in June 1920.

@. So you just came’ in when there was a lot of difficulty owing to a-
severe slump in the piece-goods market and also in the rate of exchange?

A. The trouble over rate of exchange cropped up later on. When I went
there, there was a great deal of litigation arising out of speculation during the
war. : '
@. That people had ordered goods from Manchester and when these goods
came and bills were presented for payment, they declined to accept them?

A. That trouble came in' later on. People had ordered goods from England
and had sold them in the market and when the original purchaser had taken
up the goods subsequently the market went down and the difficulty arcse
between the first dealer and the subsequent dealer.

@. You mean between the buyer and his subsequent purchaser?

A. Yes, there were several buyers.

Q. That is to say they churn contracts?

A. Yes. There was great trouble over this and there was a great rush
of litigation to start with. . :

Q. In Bengal that is perhaps called Bhitar Bazar.

A, Yes,

@. Well now, apart from that you have been, I take it, in the Provincial
Judicial Service for a considerable time?

A. Yes. _

Q. And what parts of the Punjab did you go to? .

A. I have been at Amritsar, Gurdaspur, Gujranwala, Lyallpore and many
other places?

@. Pretty well all round?

A. I have also been at Attock and Cambellpore on the frontier side.

@. When you came to Delhi,.did you in your other stations have consider.
able experience of commercial work, that is to say, c.i.f. Contract Bills
of Exchange and so on?

A. I had not done a single case of that sort at any place befors coming
to Delhi. '

@. So when you came to Delhi you had to deal with quite a new sort
of work? )

A. T believe lawyers there were also not well conversant with this class
of work.

Q. So it was new to everybody?

A. Yes. :

Q. You have been good enough to give us a very useful memorandum and
we are pbliged to you for that. Now I would like first of all to refer to the
question of service. I see you say that the question of service of witnesses
is a great source of trouble. Your suggestion is that at present the respon-
sibility is thrown on the court making the party to assist the court, while
it should be that the responsibility should be thrown on the party, the court
assisting him? - ’

4. Yes.

@. Now your view is that apparently the plaintiff will not as a rule
call a witness who 1is really hostile and that he will often keep back that-
witness in order not to close his case?

A. Yes, sometimes. i

Q. And then in the same way the defendant fights for time, and will delay
things by keeping his witnesses absent saying that it is no fault of nis?
: : -
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A. Yes.

Q. Your suggestion is that in substance the man should be required to
#erve his processes himself? Is that so?

A. With the help of the court.

Q. If the witnesses are absent on the date of hearing, how would youw
propose to deal with the matter?

A. I have suggested that if he has got reasonable cause for not appearing
and he is & very important witness, theu the case may be adjourned aud
if he has no reasonable excuse and the case is not an important one, then the
court may be given discretion to close the case. In criminal cases if the
accused cites certain witnesses, there is discretion with the court to dis-
allow a certain number of witnesses if it thinks that they are not necessary.
I do not see why this discretion should not also be given to civil courts,

Q. Is there unything to prevent applications for adjournment? Do you
think that it will be a good thing if on the date of hearing witnesses are
told to attend the next hearing without fail and that security should be tsken
from them? ’

A. If you- pay the diet money to the witnesses for the second hearing
there will be no trouble over that. The witnesses will surely attend.

Q. Do you think that will be effective and is that generally followed here?

A. Tt is generally followed. The whole thing is- left in the hands of
the reader because the witnesses cannot leave the court unless they have
got a’discharge and discharge from the court is the diet money for the next
hearing. .

Q. You mean to say that if that were done witnesses would generally
appear?

A. Yes, that is my view. . I have been in bigger towns mostly and I have
had to deal with intelligent witnesses. In the case of zamindars or agricul-
turists or other people who are ignorant the payment of diet money is suffi-
cient. There is no need of demanding security because you can fine him.

@. Even in his absence?

4. Yes, calling on him to explain his conduct. If he does mot satisfy
you, you can fine him. Security will not give you anything.

Q. Do you think it would be possible t¢ have summonses on Witnesses
scrutinized before the date of hearing? »

A ' This ought to be done. The difficulty in the Punjab is that the officials
attached to the court are very few, and the court possibly cannot do the
whole work itself. They have so much to do that it is difficult for them
to find time.

). 'Well, will it not be possible, 1f the summons is returned unserved, at
the end of the day to bring it to the notice of tke judge so that he may do
gomething in the matter, issue 8 fresh summons or do something else?

A. Unless the' party is also present to help the court on that day, I do
not think it will be possible to take any effective action. :

Q. Can it not be put on the party to come to the court office and find out
within a certain time whether processes have been served or not so that
fresh notices may be issued, if necessary, to those who have not been served?

A. A fresh application shall have to be made to the court that a fresh
process be issued. It should be the duty of the party to apply once again.

Mr. Justice Stuart.—Q. Cannot printed post cards be sent as a safe-
guard? Supposing & process *- issued two months ahead of the date t.ixe‘d
for hearing and it comes back at least five weeks before that date. If it is
not served personally do you not think that it would be a good thing if you
send a printed post card to the plaintiff or the defendant, as the case may be,
that such and such a witness has not been served personally and that he
should take the necessary action for his attendance in court on the date fixed?

A. Yes, it will be very convenience to the parties.
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@. Do you think that it will take much time?

A. I think that is done in the High Court. Supposing there are five
respondents and.two are not served. The Deputy Registrar sends s prinved
notice to the pleader saying that so and so have not been served and that he
should take the necessary steps to arrange for their attendance on-the fized
date. There are no witnesses in the High Court, but the same procedure
can be followed in the lower courts. If there is a counsel the printed pust
card may go to him, o

Q. To the counsel?

A. Yes.

Q. The difficulty at present, I think, is that the fact that a certain wit-
ness or & group of witnesses have not been served is brought to the notice
of the court on the date of hearing and not before? ’

A. Yes, generally the practice is that this matter is brought to the notice
of the court on the date of hearing. I have suggested that there should be
a date before the actual hearing so-that any summonses which have not been
served may be brought up to the court and some arrangement made for the
issue of fresh summonses.

@. Don’t you think to stﬁy execution at the “instance of & man who, has
lost his suit, is contrary to the intention of the Code? ’

A, The difficulty is none would purchase the property in the open market.

@. A judgment-debtor could, not complain of that. The person wrong-
{ully elaiming to be an alienee could not complain of that. You don’t alwayse
stay a sale because there is a claim by a third party. Don’t you think the
real intention of the Code was that the claim should be dealt with summarily,
that the matter should go to sale, that the auction purchaser, if he is satisfied
with the sale, should buy, and if anybody wants to question the auction
purghaser’s title he can bring a suit? Can you see any real objection to the
sale taking place? )

A. No. Not if it is put that way.

Q. You think also that if cowrts must stay execut'ion, they ought to do it
on security? )

A. Yes. That might deter false claimants from going to courts_at all.

Q. When a man has lost a claim, he must at any rate go out and he
should not get any relief after that?

A. Yes. The wrong suit goes on for 3 or 4 years; in the meantime they
get benefit of the property. It is very difficult to get the mesne profits.

@. You think that special judges should be appointed at once for cases in
which hundreds of witnesses have to be examined? :

A. Yes. .

@. You think that in view of the decline in the purchasing power of money,
the powers of appellate and other courts might be doubled P :

A, Yes. ’

Q. And as regards probate and administration, insclvency, -guardians and
acquisition cases, you think, where the appellate work in the judge’s court
‘is heavy, there will be no objection to the senior subordinate judge being
entrusted with that? :

A, Yes.

@. You say in certain class of cases there need not be any second a};peal
4o the High Court. What class of cases?

A. Money suits up to a certain value.
Q. However tried?
A. Yes. -

Q. Then you would raise that figure of Rs. 500 in the Code to a thousandﬂ?
A. T would raise it even up to Rs. 2,000 if the district judge decided. -
1 : ' E 2
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Q. You say you would not enhance the jurisdiction of the small cause
court judges in this province at present. Why is that? By the small cause
court judges, do you mean the judges having small cause court powers, or
you mean judges of small cause courts in the strict sense?

" A, In the latter sense. .

. @. You are in favour of introducing summary procedure in negotiable
instruments, registered bonds, suits of ejectment of tenants, etc. You think
these powers should be exercised by specially selected officers and up to a
certain limit?

A. Yes. .

@. When you were at Delhi I do not think you had Order 379

A. Very recently I was empowered under Order 37. It was only availed
of by ordinary persons and not by the commercial people at all.

Q. Is there a great saving of time of the courts in money-lending cases?

A. Yes. It saves a great deal of time.

©. I have been looking into cases on accepted bills of exchange and I have
been rather astonished at the flimsiness of some of the defence. Of course if a
man takes a defence and it is not patently bad in law, the thing must go to a
hearing and the thing must be heard. Under Order 387, in a great many of
the cases which occupied a great deal of time, nobody would dream of giving
leave at all except when the cash is put into court?

A. I had only a couple of suits which were purcly on accepted drafts.
All these suits were on accepted drafts, prices of the goods and the third
witernative was damages. I am afraid Order 37 is not applicable to these
cases, unless it is possible to pass thrze decrees.

@. Well, I am glad you mentioned that, because that might be dealt
with. Of course we get exactly the same thing under Order 14 in "England
kut we have no difficulty in that. For instance you can only Lring a suit
under Order 37 if it is entirely on a negotiable irstrument. If a man does
not get the leave to defend, there is the end. If he does get leave to defend,
then there is nothing to do, but for the plaintiff to go and say: ‘‘let me
have two alternate claims and let the suit proceed as an ordinary suit.””
Don’t you think that could be easily arcanged for?

A. Yes.

@. Still Order 22 has also to be considered. The plaintiff might be told
that if he has not incluyded a cause of action it is gone. There is something
which might be done to make Order 87 more useful in such cases?

A. The difficulty is that they cannot depend upon accepted drafis in these
cases solely: they ought to makes suits alternative in their nature.

Q. Do you think it would be better that the defendant should come in
under Order 37 and obtain leave to defent ex parte as he now can, or that
the plaintiff should come in and ask for summary judgment in default for
a reasonable affidavit of defence, or additional leave that defence should be
given in the presence of the defendant? Which would you prefer?

A. I would, prefer that the defendant should come in the presence of the
plaintiff and ask for leave to defend and if the leave is not granted well that
finishes the case. If it is granted, then of course it is open to the plaintiff
to ask for an amendment. - - ‘

Chairman.—@Q. Did you have certain difficulties of this sort? A man sues
on an accepted draft. The goods are, let us say, in the godown of the
Bank.  The goods are deteriorating. The price is falling and the plaintiff
wants to minimise the loss by selling for the benefit of everybody. Did you
have a lot of people apply to you for an order appointing a receiver to take
charge of and sell the goods?

A s Applications were made to me under Order 39, Rule 6, in which
there is a provision that the court can order the sale of goods which are likely
to deteriorate or for any reason which appears to it to be sufficient. In that
case my procedure has always been to appoint a well-known business man
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who has got experience in piece-goods and find out whether the goods were
likely to deteriorate in value and in quality during the time that the suit

was likely to last and in all cases I had no occasion to pass an order under
Order 39, Rule 6.

Q. If the defendant rejects the goods and refuses to pay the bill, don’t
you think that when the plaintiff considers that the goods would be better
eold, you should not pay very much attention to what the defendant wants?

A.?Why should not the plaintiff sell away the goods before coming to
gourt

Q. The plaintiff thinks that, if he sells the goods, he could no longer stand
upon his draft.

I mean a man may be entitled to sell the goods but he could not both
sell the goods with his own hands, pocket the proceeds and maintain an
action for the full price upon the draft. He could not get it twice over,

A. He might reduce the amount. He brings & suit only for compensation.

@. Don’t you think that in a case of that sort the plaintiff is well entitled
to get rid of the difficulties by coming to the court and asking the court to
have the goods sold? :

A. There is one difficulty. The defendant’s objection may be regarding
the quality and description of the goods themselves. The objection generally
is that the goods in the cases do not correspond with the shipment-samples.
And, the price fetched would be very little if you sell away the goods. If
those goods are sold away before the suit is decided, thers might be little
left on the record to show whether there was some validity in the objection.

Q. Surely that could be cured by the parties inspecting the goods, If
the defendant says that the goods are not up to the sample he might be
allowed to inspect the goods some day before they are sold? :

A. I should think that it would be a very salutary provision becarse it
helps nobody if the goods are wasted. '

Mr, Justice Stuart.—Q. How can the defendant take the plea that the
cases are not up to the sample when the cases themselves are not opened?

A. I don’t know.

@. He might ask the man to prove that the goods are not up to the
sample, but he could not deny because he has never seen them?

A. Yes.

Chairman.—@. Don't you think it undesirable to keep the goods in a
speculative market that is falling, falling and falling in order that the detend-
ant who has not seen the goods may have an opportunity of maintaining
his plea that the goods are not up to the sample? Don’t you think that
this part of the Code should be very freely used in every case where it is
not clear that to keep the goods would be for the benefit of the parties?

A. My own qpinion is the goods should be sold by the court in every
case in the presence of respectable persons—business people—who might see

whether the godds are according to the description in the contract or accord-
ing to the sample.

Q. If the defendant has not seen the goods and has not given reasorable
particulars of the defects you might give him & very short shift indeed even
as regards the question of inspection. It is no part of the business of a court
to shift about in order to create dishonest defences,

A. Not at all. Of course we must keep some evidence when the goods are
being sold. .

). The court might allow the defendant a reasonable opportunity of inspec-
tion; but whether the defendant keeps evidence or takes evidence or gets sny
evidence at all this is a matter for the party and the court need not worry
itself. If the court is asked to give a reasonable opportunity of inspection
before the receiver sells the goods then of course it would be reasonable to
allow him some days for that purpose.
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A. T had to study this point. It did not strike me to strike cut this
plea. There was one ruling wherein it was held that the onus to prove thap
the goods were according to the samples lies on the plaintiff.

@. You could not strike out the plea but if it was a suit based on a bill
of exchange, then the onus would be on the defendant?

A. Then of course the point does not arise except that the man has to
show that there was total failure of consideration. If there is anything wrong
with the goods he has to pay the bill and then bring an action for damages.

Q. In all these cases the plaintiff wanted an order for sale and.the defend-
ant was resisting it.

A. Yes. In many cases the representation was that the prices were likely
to rise. ’

Mr. Justice .Stuart.—Q. Do you differentiate between s man putting to
proof and denying. I have a right to say that I want to be satisfied that
these goods are up to the sample but to say that the goods are not up to the
sample is sheer nonsense.

A. In one case I had to give a date and hear arguments on the point
whether the onus in the case should be on the defendant or on the plaintiff.

Chairman.—Q. In very many cases where people are pressed with a very
heavy loss and where the defendant is a man who would take all sorts of
objections, the counsel do not always come prepared to meet the defence with
the necessary documents.

A. They are not even well prepared with the case.

Q. This was happening at a time when probably the local bar had no
specially good experience of this class of work?

A. Yes. '

Q. The consequence was that you had to give a lot of different dates
partly to suit the plaintiff’'s converience and partly to suit the defendant’s
convenience in order to wrestle with the defences, because there was no
Order 37.

A. Yes. Lately we were snxious to have these cases compromised—rather
than allow the cases to hang on. i

). In all those cases, I take it, there had been ample correspondence about
the case and about the appeals.

A. Not at all, denials from the beginning, keeping quiet.

Q. You mean no correspondence about the orders, nothing in writing to
show that this contract was with the defendant firm?

~ A. In certain cases there was but in some cases they kept quiet.

L

Q. As a matter of fact at that time we know many of these Manchester
firms were offering large concessions—25 per cent., or 30 per cent.—and I
suppose very often they did not press the plaintifi’s case because they hoped
by some concessions to get their money in time?

A. Probably they had accepted orders from such people who had nothing
with them. They had property which could vanish in a moment without
any possible trace. It was in the interest of the plaintiff to get out whatever
was possible.

Q. Just one thing in those cases—Did you find that these people ought
t0 have properly used the provisions of the Code as regards getting correspond-
ence or documents so that these could be examined at the commencement of
the case?

A. Those who had their representatives in India or offices, of course they
could get their docuraents ready early emough. Those who were in England
and only sent their touring agents who came and engaged lawyers, the lawyer
would not allow the client to go away and in those cases we have to give
dates to get papers from England.

-Q. Did you get documents out of the defendant?
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A. Never.

Q. Why not? Did the lawyers of the plaintiff go about properly and use
the provisions of the Code to compel discovery?

A. They gave notices to produce documents.

Q. Did they make proper application for documents and asked the defend-
ant to file an affidavit of all the documents he had relating to the matter?
Did they go according to the provisions of the Code?

A. The procedure of course was to give notice to the defendant to pro-
duce certain documents and if the defendant refused they had to keep quiet.

Q. That is not the proper way. The procedure ought to have been an
order on the defendant to file an affidavit stating what documents he has or
has had connected with the case. Did you ever do that?

A. Never.

Q. If afterwards it could be proved that he had a certain document, which
be refused to produce, you can have him for perjury?
. Probably he might say he did not remember.,
. You can deal with him again, you can striké out his defence?
. This procedure was not followed. ) ‘
. That procedure in India was not understood ?
. Never.

). And when a judge like Mr. Coldstream does use it people call it some-
thing like arbitrary and extraordinary and they rush up to the High Court®
A. Yes.

Q. You will agree if it could be insisted that the provisions for discovery
in these cases, particularly in export and import cases, were stringently
applied they will probably st%p much of the nuisance. These provisions are
in the Code already—Orders X and XI. If the procedure for discovery is pro-
perly applied and if these documents are properly scrutinised at the beginning
you can say ‘what do you mean by this discrepancy ’ and you can stop the
nuisance.

A. Yes.

Q. Now I see you say there sre many frivolous second appesls preferred
to the High Court, that you would disallow all second appeals in money suits
up to two thousand rupees and in all other suits up to one thousand rupees.
The right of second appeals in such cases should be restricted  on the saras
principle as the right of appeal to the Privy Council from the judgment oz
the High Court. Now as regards money suits up to two thousands, that is

. an extension of present law up to five hundred. As regards all other suite
up to one thousand, that means I take it, provided security was given or
provided the court was satisfied, that there was substantial point of law?

A. Yes. ]

@. What do you think as regards present application of Order 41, rule
11, in the Lahore High Court. Do you not think that a great many second
appeals are thrown out under that system?

A. T have no experience.

Mr. Justice Stuart.—Q. Have you looked at the figures?

A. No.

Q. The Lahore High Court dismisses three out of five appeals without
even sending for records.

No reply.

Chairman.—Q. Now you suggest that at the time of appeal the first appel-
late court should say that there is a point of law or not?

A. Yes,

Q. T think there is a certain objection to give the first appellate court the
right to exclude appeals at its own decision?

RO RO
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A. High Courts do it while allowing appeals to the Privy Council.

Q. Where the High Court differs from the judgment of the lower court,
then of course there will be a right of appeal?

A. I have got a Hazy idea about it. Of course in those cases in which
there is a substantial point of law involved, there should be a right of appeal.
But I have very little to say about this. ‘

Q. Bven if the High Court refuses to grant leave you can go and move
their lordships of the Privy Council and they may or may not grant leave?
A. Yes.

¢. In England s great many things are appealable on leave. Take the
case of Chamber Judges. You shall have to apply to the Judge in Cham-
bers and it is not certain that he will always grant you leave to appeal.
.You go to the court of appeal not on appeal but to ask for leave just as for-
bnstan_cle the man who has been refused leave to appeal goes to the Privy
ouncil.

A. Yes.

Q. Well if you are going to try to restrict the right of second appeal do
you not think that some effort should be made to mmprove the first appeal?
Do you think that it would be possible to have two judges specially selected
from the Provincial Service to hear appeals up to Rs. 1,000 and under and
make their decisions final both on points of facts and law? Do you think
that that would improve matters? :

A. I have not considered that point. Probably you would require a num-
‘ber of subordinate judges.

¢Q. You object to it on account of expense that will be incurred on it?
A. Yes. '

Q. In some provinces, I do not know whether it is so in this province or
not, the number of second appeals under Rs. 1,000 is so large that it is more
expensive to deal with them by two High Court judges than to provide six
or seven extra sub-judges for first appeals. In the case of the Punjab I
rather gather than it may cost a certain amount of money, but do you not
think that the aim ought to be to have not too many trials but to give a

person at the earliest moment a sufficiently good court? -
A. Of course there is nothing to be said against the principle.

Q. So you think that the principle is right but the difficulty is with
vogard to firances? .

A. But at the same time people love to go to the High Court and
they have more confidence in the High Court than in any other court thinking
that they can get justice only in the High Court.

Mr. Justice Stuart.—Q. In the Provincial Service have you got a suffi-’
cient number of good and efficient judges to provide for these benches? I
am simply asking this for information.

A, Would you establish benches in each district?

Q. No, we would give them as much work as they can do within a year.
As regards your province I cannot give the number of appeals because I do
a0t know the local conditions of this province. I can give you figures of
my own province and I should call it 1,250 appeals sufficient work for a
bench and not too much. I caunnot say exactly how many senior sub-judges
would be required if these benches were established. There would not be
benches for each district but for each division. They would sit at some
central place so that all the districts may be at equal distance from the
headquarters?

4. Yes there must be finality somewhere.
Sir T. Desika Achariyar.—Q. T find from the administration report that out

of 60,361 suits more than fifty thousand are of the value of Rs. 500 or less
than Rs. 500, twenty thousand of the value of Rs. 100 and less than Rs. 100
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and more than half of it less than Rs. 50. Having regard to this large maes
of petty litigation, is there no way of having some of it disposed of as
near the villages as possible? There are mediators in villages and the Vil-
lage Panchayat Act has been passed.

) {19.22110w can we do it? The Village Panchayat Act itself was only enacted
in . -

Q. We have been trying village panchayats in Madras. The rise in the
number of suits instituted is most striking. 99,569 suits were filed as soon
as the villaga panchayat courts were organized in the Madras Presidency. 1
want to know how it will work here?

A. In the Punjab I have always heard that people have no faith in village
panchayats. , ’

Q. Mr. Calvert came the other day and said that there are as many as
145 Arbitration Societies with about 15,000 members and that they disposed
of a large amount of litigation which never went to courts at all.

A. I have very little experience. .

. Dr. DeSouza.—Q. You made a complaint that ministerial estabh'shmeﬁts
in your courts are all undermanned and there is great cause of delay in the
disposal of suits, Can you give us an idea of the scale of establishment in
sub-judge’s courts and munsif’s courts?

A. My idea is the number of process servers should be increased and the
process serving department should be complete in itself. |

. What is the standard prescribed by the High Court for service in the
number of process servers for each court? )

A. Sometimes 1 or 2 or 3 process servers are added to each court. The
litigation has increased but the number of process servers has not been
increased to that extent. Each court has to send its processes to the.’"
-nazarat department and the nazarat department is under the senior sub-
judge. Of course he can have administrative control. But he cannot be
expected to look into the summonses of every court whether they have been
served.

Q. I am asking you more about the clerical establishment.

A. I should suggest that there should be a clerk of the court in each
munsif’s court. A steno-typist would be much better in the place of a
reader. There must be 2 or 3 nazirs looking into execution work,

Q. Is there no execution clerk? -

A. Sometimes you give one to certain courts.

(). Do you mean to say that a sub-judge of the third grade works with
nothing more than one reader and one ahlmad?

A. He might have a madad moharrir. He does execution work. But, it
is very heavy. ' '

Q. In an outlying court you don’t have more than 4 clerks?

A. Yes.

Q. What would be the ordinary average institution of suits in an ordinary
munsif’s court?

A. About 300, 400 or 500 in each month.

Q. For the preparation of processes, recording of depositions, preparing
decrees and executing decrees, in all these cases you have not more than 4
clerks?

A. Yes.

Q. Is there any delay caused in the actual preparation of processes?

4. Yes: When they give a date of 2 months, the person responsible fq.r
the preparation of process sits idle or is doing some other work or if he is
careful he might get the process written by somebody else or by a munshi or
by a process server and gets him paid by the people who apply for summonses.

Mr. Justice Stuart.—@Q. Have you got a copying department?
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A. It is under the Deputy Commissioner.

Q. How does that work?

4. It works unsatisfactorily.

Q. Is there unnecessary delay in granting copies?

A. There is always conflict going on. The officérs in charge of the copying
department say that it is the civil officers who delay in giving the records.

Q. So, there must be frequent delays caused in obtaining copies alsof

A. Yes, For production of certified copies we have to give dates if we
are satisfied that he has made an application.

Q- Do you mear to say that you have the copying department in the

Deputy Co.mr_llissioner’s office and the records of the civil courts will be in
;another building?

4. They are also under the Deputy Commissioner. They are all in the
same building. ]

Q. I_n Lahore the records have to be carried a considerable distance from
-one building to another to have the copy prepared. Is there not very great
danger of the records being tampered with? ‘

A. Yes. Errors could creep into the record office itself.

Dr. DeSouza.—@. You have long experience of many courts. What would
7ou suggest as to the reasonable scale of clerical establishment for munsif’s
courts and sub courts?

A. A clerk of the court must be attached to each court. There must be
a reader or preferably a steno-typist. There must be an ahlmad and there
must be 4 other clerks. ,
" Mr. Justice Stuart.—Q. How would you divide the work between them?
A. The ahlmad and an assistant will be in charge of original suits.
@. You would call him suits clerk. ‘ '

A. Yes. The other clerk will be execution clerk and another miscellaneous
muharrir., The clerk of the court would look to the service before hand and
he will be the responsible person to see whether service is made.

Q. Are there any specific cases of delays? Just give us the dates of theze
‘oases. ’

A. The first case is Downie wersus Benarsi Das instituted on the 9th
December 1921 and decided by the District Judge on the 13th March 1923.
The other case was filed on the 19th November 1921 and decided on 1st

_ November 1923. Commissions to England were issued at the instance of the
plaintiff.

Q. The commissions were issued at the instance of Mr. Downie himself?

A. Yes. Moreover the evidence of the plaintiff was not ready and that
delayed the case for four or five months. The defendant did not take as
much time to close the case as the plaintiff did.

Q. Your trouble is that this man had absolutely no knowledge as to the
conduct of the case either in India or in England and they come out abso-
iutely unprepared.

A. Sometime of course that is so.

@. The defendant also takes every frivolous and dishonest plea that he
‘possibly can.

A. Yes.

@. I understand in Delhi there are a number of old established firms who
are carrying on business for a long time and who never come to the court.

A. Yes.

Q. But on the other hand you have got a large increasing number of
firms which have been in existence for a few years and their standard of
eommercial honesty leaves much to be desired, and these are the people who
are wostly in the court.



133

A. _Yes and the manufacturers and shippers in England are careless 1.
accepting orders of everybody without finding whether they had credit with
any bank and whether they have been doing any piece-goods trade at all.

¢. Some of them had shops about six feet long and about three feet
broad, and they were selling cloth by yards and they sent orders for big
consignments. But these cases are coming to an end now? :

A. Yes. If they had understood the law of arbitration it could have
been applied and there would not have been so much trouble.

Q. What is your estimate of the real needs of normal commercial Deli,
needs in the way of courts? Do you think they require one special commer-
cial court? :

A: I should say that about eighty per cent. or even more cases are com-
mercial cases in the sense of the term as defined in the rules.

Q. Would nat that rather postulate the necessity of a commercial court?

A. Yes.

@. Of course there is another difficulty. You teli us very frankly that
you had really to learn your commercial work at Delhi. If you had studied
commercial work in the office of a commercial solicttor in practice in Calcutta
would not that have helped you very much? '

A. Yes. If the lawyer had also been trained. "Jf the lawyers themselves
know what they say thep we can understand them.

Q. Do you not think that the public have got a certain reason of com-
plaint that when you get a sub-judge in Delhi and he begins to command the
confidence of the public he is bound to be transferred on promotion? If he
is a good man he is bound to be promoted and he is bound to be transferred.
Do you agree that a remedy would be to make a special appointment on
special pay?

A. Bnt a sub-judge would not like to stay for more than three or four
years for some other reasons. :

Q. Would you like to start a procedure on the line of presidency small cause
court judges? They are there permanently. Do you think that system would
work in Delhi? s :

A. Tt might or might not work. The people would not like me to decide
their cases because I know them, the kind of business they have and I have
decided their suits.

8ir T. Desika Achariyar.—Q. I want to put you two or three questions con-
hected generally with the codification of the substantive law and as far as
possible minimising the necessity of taking oral evidence. What do you
think of the Transfer of Property Act being extended to this province and
making all transactions being compulsorily evidenced by documents?

A. The principle of Transfer of Property Act is applied to this province.
The difficulty is that here in the agricultural country we have got revenue:
officers and there are wills, mortgages and even redemption by mutation.
The Transfer of Property Act is meant for enlightened peopie.

Q. I do not know if people in other provinces are more enlightened where
the Transfer of Property Act is in force?

A. I understand that. I think there will be great difficulty experienced
by those who live in the country or ilaga to get documents executed almost
in all cases. -

Q. Do you think that it is not possible to have this Act extended to this
province?

A. No it is not possible.

Mr. Justice Stuart.—Q. Surely you have got in the Punjab no portion as
backward as Bundhelkhand in the United Provinces. We have extended
the Act to that part of the provinces and we do not find any trouble there.
You depreciate yourself too far if you say that you are more backward than
Bundhelkhand. E
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A. I do not think we have had much trouble in the evidence being let in
on these pleas that there has been an oral sale or there has been an oral
mortgage. As a matter of fact the courts here have very little to do with it.

Sir T. Desika Achariyar.—Q. Apparently there has been no litigation in
which oral evidence was let in?

A. Yes.

Q. They are, T understand, followed by mutations and possession is
recorded in the revenue papers?

A, Yes.

@. Do you think that it would be of no use to extend this Act to the
Punjab? '

A. Yes. In fact there are very few cases in which oral evidence is let in.
It would not do too much benefit to extend this Act to this province. It
will be troublesome. :

@. I would like to ask you something about another matter and that is

customary lax? ‘
. A. T should think that customary law has been so much discussed in rul-
ings that practically we do not require any codification. If there is any
case in which custom is involved we at once come to know whether the man
will succeed in this case or not. You cannot stop custom everywhere and I
do not think codification can help much. At the same time we have Riwaj-i-
Am in each district which deals with special customs of that district.

@. I think in the United Provinces they have got Wajib-ul-Arz?
A. But the Riwaj-i-Am is much more elaborate than Wajib-ul-Arz.

(). I am putting you this question to get some information from you because
other witnesses who have appeared before the committee have told us that
the first and the foremost thing to do is to codify the customary law. I
think the trouble to which they refer is that in certain cases there is no res-
triction and no limitation as to the right of the plaintiff to bring a suit?

A. Supposing a man or a woman alienates his or her property, then his
“or her reversioners or collaterals of any degree can bring a suit after a lapse
of time. , . '

Q. I am rot an expert in this matter, but I would like to be enlightened.

A. Yes that is the real difficulty which we feel here. When a man or a
woman—widow, owns property and there is no reversioner up to the fifth
degree, a reversioner of the sixth degree would come in after ten or fifteen
years and bring a suit for possession. These are the anomalies of the cus-
tomary law,

(). Are there any branches of the customary law which can be codified ?

A. Yes there are certain branches of the customary law which may with
advantage be codified. _

Q. Are there precedents on almost every question which are conflicting
and therefore cause confusion?

A. I should not say they are conflicting. It depends upon time. The
rulings of older times do not tally with rulings of to-day.

Q. Do you mean to say that there are superseding rulings?

A. Yes you may call them superseding.

Q. Well what is your opinion about the execution of decrees in respect of
agricultural lands?

4. There is a conflict between judicial officers and revenue officers in that
case. You can only attach produce but not the land. You cannot sell land
in anv case and then attachment can only be continued for a certain number
.of yez;rs and no more. The greatest difficulty is, if the produce is attached,
to know who should be responsible for the payment of land revenue.

Q. Well how would you prevent that conflict?
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A. The only thing that can be done is to bring this matter to the notice
of the Collector that he and his subordinate officers might pay more atten-
tion to it and some rules might be laid down for their guidance to prevent
any conflict and abuse of these powers by some low paid revenue officials.
You cannot take it into your own hands, because the question of land
revenue 18 involved in this case.

Q. So with reference to the execution of decrees against land, you think
that they may continue to be executed by revenue officers, but there should
be some administrative orders required to see that there is no conflict between
them and subordinate judge’s court and that they should act quickly with-
out any favour towards the agriculturist because they are interested in them?

A. There is the patwari who is at the bottom of the whole thing. The
Deputy Commissioner never goes, the revenue assistant seldom goes there
+and the tahsildar goes only when there is an important case. The patwari
is more interested in the zamindar than in the money-lender. It is generally
he who makes statements that the debtor has so many children and so much
is required for their maintenance and he has to pay so much land revenue
and therefore so much should be left out for that purpose. It leaves nothing
for the decree-holder. .

Q. So thers is some room for some 1ule to be made in connection with the
execution of decrees against agricultural lands? '

A. Of course civil courts do feel that they are obstructed in having their
decrees executed and the amount thereof realised for the decree-holder.
The remedy is not that they should get power, but the remedy is that
the highest judicial,officers should combine with the highest revenue officers
and make some rules or modification and allow civil courts to criticise the
reports of revenue officers and make therg agree to their own views,

Q. That is not the law. Of course the law may be modified with advant-
age to certain extent?

A, Yes. When a decree against agricultural land is sent to the Collector,
no ona pays any attention there.

Q. What is your opinion on the system of allowing a person who is a
party to a document or a transhiction to say that a document executed by
him is a sham and was never intended ‘o be acted upon? I see you say
that the existing state of things must continue. _

4. My idea is that he who denies registration, must prove it, because my
view of judicial law is that however frivolous a plea may be, you cannot rule
it out. .

Q. The question is whether the law should exist as it is or should e modi-
fied in some form?

A. If a point has been wrongly ruled then there must be revisions,
appeals and so on.

Q. Why should not there be a strict rule to prevent such pleas being put
in?

A. Then they will plead fraud, misrepresentation and so on.

Q. Is there any trouble with regard to benami transactions?

A. Not here. : :

Dr. DeSouza.—Q.. Coming now to institutions if the institutions in any
particular court are in excess, will you ask for an additional man?

A. Yes. .

Q. What is the copying fee? One of the witnesses complained that the
copying fee is exhorbitant. . ‘

A. T have no experience of that. I know of a case in which the file con-
sisted of forty pages. I was then drawing rupees three hundred a month
and I found that the-copying fee was over four hundred rupees for that
particular file. : .

Q. How many rears ago was that?
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4. That must be ten years back.

¢). And the rates have been considerably enhanced now?

A. T do not know. That file came to me for signature and he got about
E}:}O hundred rupees for the work for which I got rupees one hundred and

Y. .
. Q. There is just one point in connection with the case on which Mr. Jus-
tice Stuart started examination. I ask this question because I have got the
evidence of Mr. Moss before me. Mr. Moss says that he made an application
for. documents being pro.duced by the defendant and his lawyers did every-
thing that he could possibly do. The cour} rejected application for the pro-
duction of the documents and the reason given was that a man could not be
compelled to produce evidence against himself. Do you recollect that?

. 4. My view is that the general impression amongst the lawyers is that
if you ask a party to produce a document and he does not produce it he
cannot compel the production of that document later on. His counsel
might have told him + . . . . . .

Q. No he says the judge told him.

A. That is not true.

Q..'M.r. Moss also said that the case was delayed for many months because

nission was issued to England without any reason.

A. Tt was at the plaintiff’s own instance,

b 1(,3 And therefore he cannot complain of the delay which was really caused
y him. ’

A. Thp delay is also caused by the defendant. He produces such a plea
as necessitates the issuing of a commission to England. »

Bakshi Tek Chand.—Q. You have suggested that there should be no second
appef«tl in cases the value of which is up to two thousand rupees. Do you
restrict your reply only to money suits or to land suits as well?

A. Primarily my reply applies only to money suits. '

Q. I was particularly going to ask you with regard to land suits. Is it
205 a fact here that the artificial value fixed for a land may only be two
thousand while the market value may be ten thousand?

A. I quite understand you. Of course I. never mean to include those
cases. :

@. One other suggestion you have made that the courts be given dis-
cretion to disallow the examination of witnesses.

A. If you have allowed sufficient time to the party to have them served.

@. When the man is served and he does not appear then you would allow
the court the discretion not to permit that man being summoned?

A. If the case for defence is reasonable.
Q. Surely you do not want the warrants to be issued to the parties?

A. I have suggested in my report that even before the witness has been
sarved he keeps away or the party wants to keep him away. In that case
the warrants can be issued.

Q. Do you not think that courts are rather lax in applying the Penal
Code against witnesses in issuing warrants?

A. If a witness is served it is seldom that he does not appear. Only
in those cases the hearing is adjourned where the witness is not paid the diet
money. _

Q. If the present rule is strictly enforced there is not much room for
modification: At least these provisions have not been given a fair trial if I
may say so?

A. There must be something done to stop the intentional keeping away.
I would not like to change the procedure.
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. Q. With regard to delays, after the Armistice there was abnormal litiga-
tion. Having regard to the state of normal litigation in Delhi do you think
there is sufficient work for one commercial sub-judge there?

A. I think there will always be work for two commercial sub-judges. .
There is no ilaga and there are only city cases.

Q. You think there is room for at least two commercial sub-judges?
A> One at least.

Mr. Coldstream.—@. You have worked for a long time and you got to°
know the working of the courts. You have mixed a lot with people and -
socially you were- well-known. Did you hear of any complaint about the
delay—the ordinary delay?

A. You mean to say from the residents of Delhi.

Q. Yes. »

A. No, of course noe one spoke to me,

Q. You did not find that there was a great cause of complaint?

A. No.

Q. You saw the working of the junior courts 4nd you heard their appeals.
It has been suggested that these sub-judges should now be recruited from the
local Bar. Do you think if you recruit sub-judges from the local Bar the
work of the courts would improve and would tend to more rapid disposal of
suits P

4. If a man has put in some practice as a lawyer he can prove his merit
.on that side. He would not like to come and work on three hundred rupees
if he is an efficient lawyer. )

Q. Do you think that recruitment of subordinate judges from the local
‘bars in places like Delhi would expedite disposal?
A. I should think not much.
Q. Were you a practising lawyer before you joined service? .
A. T was given a direct post by the Government on account of my family.
>

Late JASWANT RAI, Senior Sub-Judge, Lyallpur.

Written Statemient.
I.

1. The period supposed in the Punjab for all original suits is 4 months.
«Courts have to show in their periodical statements cases pending over' 4
months, This should in my opinion be raised to six months, for courts of
1st and 2nd class sub-judges at least. .

4. Recruitment in part at least must be by competitive examination.

5. The new, recruits should have besides a short settlement training,
judicial training for 2 or 3 months with selected senior sub-judges. The
Hon’ble High Court in 1919 sent a class of 5 munsif candidates to me for
one week’s judicial training. The Appendix A to this note is a copy of my
report on the subject and will show on what lines training needs be given in
this province.

6. Certainly. .

25. I have no opinion to give as to the desirability of the application
of the procedure under section 108 of the Transfer of Property Act to civil
suits, but in my humble view the courts themselves are more to blame for
the long delays in service than the process-serving agency. Processes issued
by High Court and district judges are seldom returned unserved. I seldom
have to postpone a case for failure of service due to fault of a process-server
under my own control,'as the moment I find a process-server at fault, I
do not hesitate to suspend him and if his previous record is bad, even to
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dismiss him.* A few punishments meted out promptly stop all further
trouble from that quarter. The difficulty with lower courts is that they
do not assert themselves, they, or rather their readers each time mechani-
zally write out the order, ‘ Summons not served. Fresh summons.” They
do not pause to enquire:— :

(1_) If the address given by the party was coriect and complete.

(2) If the process fee was paid by the party and in time.

(3) If the official concerned wrote out the summonses correctly and

legibly.
(4) If he handed them over to nazir in time.
(5) If nazir entrusted them to the proper peon, and in good time.

If all these points are favourable, one has yet to see:

(6) In case the peon reported in time for the nazir to make a fresh effort
or to obtain orders from court, or help from the parties if that
was done.

(7) If the summonses were returned by the nazir in time.

(8) If the court official who received the dak passed them on to ahlmad.

(9) And if the ahlmad placed them on the proper file.

It is not unusual that the address given is wrong or incomplete, the
process fee was pocketed by a vakil’s agent or by court ahlmad, or misplac-
ed by the latter, or paid very late. It is not unusual that the summonses
are written not by the proper official himself but by a candidate or even
peons attached to court are sometimes utilised to write them, with the
result that summonses are badly and wrongly written. Sometimes they remair
with the ahlmad or the nazir who would not issue them until he is tipped, and
sometimes it is due to his carelessness or oversight. The nazir seldom
properly checks the peon’s report with a view to make fresh and earnest
efforts for service of summonses issued by subordinate courts, while he is
generally more careful in case of those processes issued by higher courts.

It has not happened unoften that a case is adjourned as summonses were
supposed not to have come back while they were lying with reader or in a
loose bundle in the ahlmad’s almarah or with nazir.

And yet process-servers are always held liable for all causes of non-service.

They are a bad lot I admit but certainly not worse than men of their
status in other departments, e.g., police constables, canal patwaris, revenue
peons, and are capable of considerable improvement if courts take proper
care. .
The time spent on the enquiry into real cause of non-service
is well spent as when the real offeriders are found out and duly punished,
whoever they be, occasions for such enquiry will diminish automatically.
When once the officials and peons realise that the presiding judge is keen,
they at once become alert. ‘

‘When at Lahore. I issued a general letter to all courts inviting their
co-operation by making proper énquiries in cases of non-service and reporting
to me whenever peons are at fault, but few courts took pains in the
matter beyond complaining on all occasions against the process-servers in a
general way—which can be of absolutely no use. I did the same thing at
Lyallpur but with the same result.

I haye now started another experiment. I have opened a register provid-
ing a column for each court in the headquarters of the district, that register is
sent monthly to each officer who is asked to note if he had any specific com-
plaint against any individual peon and if so, he may please give full parti-
culars. To encourage good work by peons I select 4 men who have done the
largest number of personal service of processes during the previous quarter
to work as assistant bailiffs during the next quarter. This stimulates some
of them at least to show larger percentage of persomal service.

*See Appendix 3.
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The recent orders of the Hon’ble High Court that each civil cour. should
be given its own peons entirely under its control are bound to lead to better
service if the presiding officers take interest in it, and not leave the matter
entirely to their ahlmads or naib sharifs. But a larger number of men
shall have to be provided as different men will now have to go to the same
beat taking processes from different courts where previously one man went
with processes from all courts or the peons mdy be allowed actual railway
fare or tonga hire where journey by rail or tonga is possible as that would
shorten their work. )

I gave with my report to the Registrar, High Court, regarding training
of munsif candidates abstract of orders in two cases tried by two different.
munsifs as Appendices 1 and 2.* They are typical cases and their perusal
(which is worthwhile) will show fully that the delays are not mainly due-
to process-servers but on account of the presiding officers’ lack of enthusiasm
and of earnest business-like way of doing a case; they sometimes have a
tendency to postpone a case on any excuse and to be led by all men and
all circumstances rather than to have their own method and system and to
compel others to adapt themselves to it. Working systematically I was
able to reduce very heavy files of old cases of 3 ‘courts, senior sub-judge,
Lahore (from 50 to 3 in 5 months—1917), 2nd sub-judge, Lahore (from 48
to 6 in 4 months—1917) and senior sub-judge, Lyallpur (from 75 to 6 in 17
months—1923-24). This is not to show my personal work but these figures
clearly indicate that with the same process-serving establishment work can
be well controlled if the officers apply their mind to this branch of their
duty and take courage to handle them justly and not softly always, and
if it is realised that charity towards peons is misplaced and often means:
cruelty to litigant public. ‘ .

28. Certainly as regards post office; telegraph office can also be used
as a very effective aid when dealing with other districts. Reply prepaid
wires to enquire if particular summonses are served or not when their return
is expected, will bring prompt »eplies, their cost being counted as costs in the
suit.

Village officials.—It should be made specifically a part of their duty to
help service of processes by process‘servers and bailiffs. I would not entrust.
direct service to them.

29. Yes. .

30. Pleaders cannot do much in the way of helping service. The recent
orders of the High Court that the parties shall be responsible for service of
their processes and that no second process should issue unless the party request—
ing it had done its best to have the service effected and that party or agent
must accompany the process-server, affe quite sufficient and if properly
followed should go a long way to improve service.

Hitherto parties or their pleaders did not consider it any part of their-
business to help service. They considered their duty ended with depositing
process fee.

33. Certainly.

41. Yes. The suggestion, if accepted, would be very helpful.

54. The courts to which a decree is transferred for execution should have.
the powers stated in the question. ,

56. (@) Emphatically No. (b) No. (c¢) Yes. I would not approve of the-
suggestion cited in the last sentence of this question.

63. A single notice in the beginning should suffice.

64. Writs of attachment and sale-proclamation may issue simultaneously.
Notice on such vakil should be ruled as sufficient service, if vakils can
also be directed to keep a record of their client’s addresses and to accept
service for them and communicate court’s notice, to them. If clients fail’
to keep their counsel in touch with their addresses, they will have to thank

* Copy attached herewith as Nos. 1 and 2.
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sthemselves in case they suffer for want of communication of any notice to
‘them.

65. No. Only they should help our process-servers and bailiffs.
66. (a) I am not in its favour.

(b) and (c¢) It would not arise.

(d) I approve of it. That would simplify things.

:(e) I would not disturb the present law on the subject. There needs be
mo final decree.

It is necessary to have provision in the decree for personal liability when
security is exhausted.

67. Yes. This should never be done until security to the satisfaction of
the first court is furnished. Reports should be called for from first court
and the other party heard before 'stay of execution.

In urgent cases telegraphic reports may be called, or the other side
«alled by wire. In a case recently decided by me one party twice got High
«Court’s orders staying possession by Receiver, once when he appealed against
my order and again when he filed L.P.A., and thus taking long
time was able to do damage to the partnership property to the ‘extent of
Rs. 60,000 which amount it will be exceedingly difficult now to recover from
*him. I think an irreparable wrong has thus been done.

‘The safeguards suggested by me would I think be more efficient than
compensation, though powers to grant that also may be useful on occasions.

69. It should be ruled definitely that the execution of decree should not
‘be stayed until a judgment-debtor is adjudged insolvent,

70. Execution proceedings are very considerably delayed frequently by
processes issued against land through Collectors. The Collectors and the
irevenue assistant do almost nothing in these cases beyond passing the
papers on to the tahsildar and agreeing with him when his report comes,
“The due interests of the zamindars and the policy of the Government can
well be entrusted to civil courts. They can get help from tahsildars or
patwaris where necessary.

87. Customary Law in the Punjab, at least a few well recognised customs
may at once be codified, e.g., a daughter precedes collaterals in respect of self-
acquired property left by her father. I have had cases in which I had to
waste considerable time in recording voluminous but useless evidence sup-
posed to prove the contrary.

II.
APPENDIX A.
“To ’
The Registrar, High Court, Punjab, Lahore.
Sin,

With reference to your endorsement No. 1499-G., dated 19th March 1919,
T have the honour to report that the candidates mentioned therein attended
my class from 24th to 31st March 1919 and were given judicial training on
-the lines indicated by the Hon’ble Messrs. Chevis and Scott Smith J. J.

2. They were given the practice and procedure tbserved in courts from
the point when a new plaint 1s received upto the pronouncing of the judgment.
They were advised that they ought not to accept any plaint until it was
accompanied by the documents, relied upon and in plaintiff’s possession or
vower and also by a list of others, also relied upon but not in possession or
power. If plaintiff says he has no document to rely upon, it would be
safer to have a written statement to that effect from him with the plaint.
Similarly when the defendant appears documents on which he relies should
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be taken over from him, if in his possession or power or a list obtained- if
they are not in his possession or power or a statement recorded that he-
relied upon none.

3. Great stress was laid on a proper handling of the case at the first hearing.
as a thing well begun is half done. By carefully studying the plaint and
the pleas, examining the parties and the documents produced and discussing
the matters with the parties and their counsel it would be discovered that
there are often very few items of real dispute. A file from my own court
was taken in which the defendant No. 1, raised the following preliminary-
pleas: —

(a) Plaintiff was adult and could not sue through the next friend as-
he has done.

(b) Calculation of interest was wrong.
(¢) Plaint was not properly verified.
(d) Wrong name of the defendant No. 2 was given.

Plaintiff and his next friend were examined as to plaintiff’s age and they-
both admitted that the plaintiff was 20 years old; amount of 1nterest, was-
calculated and corrected, the verification rectified’ ‘and the correct name of’
the defendant No. 2 obtalned and the plaint amended then and there.
The whole thing was finished in ten minutes. A slovenly court would
have probably given a date for replication and on that date returned the-
plaint for amendment and possibly lost some weeks over these trifles and’
would have left the calculation of interest as an issue between the parties.
In another case a preliminary point of limitation was disposed of at the-
first hearing after examination of the parties.

In a 3rd case there was a preliminary point of res judicata. The file-
of the previous case was immediately sent for from the record room and shown
to the plaintiff’s counsel who after seeing it withdrew hls claim at the first
hearing. .

4. Service of processes.—The candidates were impressed that fallure of”
service is a constant source of delays in civil cases and the POOT process-server
is always believed to be at the rootsof the evil, but my experience is that the-
courts themselves are most to blame. Cases are postponed for want of service:
in a most mechanical way without giving the matter the least thought. If the-
courts, when receiving the reports ‘‘ summons not served’’ instead of giving
the mechanical order ‘¢ issue fresh summons ’’ paused for a moment and en-
quired why it had not been served, whether it was due to the process fee not
Laving been deposited in time, or due to the fact that the wrong address was-
given, or that the ahlmad of the court issued summons very late or the nazir-
unduly detained *them or the peon did not make proper efforts to find the-
man and then the court took serious action against the person reslly at fault,
whoever he be, the process serving would improve within a month. The time:
spent in this enquiry will be time well spent and the time thus spent in a few-
cases will save many a future adjournment in other cases as well. Once it
is realised that the presiding officers of courts mean business and tolerate no-
Liumbug of any sort or in any quarter most of the little troubles will disappear.

5. Proclamations in newspapers.—The candidates were reminded that the
issue of proclamations under Order 5, Rule 20, Civil Procedure Code, in.
newspapers, in the un- intelllglent way it is being done serves no purpose.
In cases in which the defendant is a Hindu- notice is often published in
Mohammadan papers and wvice versdi. Proclamation by beat of drums in
the village or muhalla is much cheaper and often very effective but when
notices have to be sent to newspapers only those papers should be selected
which are honestly believed to be likely to be read by the party concerned.

6. Service of witnesses.—The class was advised that the power to-
issue bailable warrants of arrest of witnesses and to attach their property
should be boldly exercised when it is believed that a witness is deliberately
keeping out of way. Sometimes the employees of firms and of different
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departments of Government take time and several hearings to come up.
When the case is thus being unduly delayed a departmental order or pre-
ferably a wire to the head concerned in most cases promptly secures the
attendance of the required witness. With little intelligence and interest in
the work the cases simple as they generally are could be finished in no time.

7. Practice in_court’s routine work.—Class was given some practice in
framing issues. They were given plaints, pleas, ‘replications and statements
of parties and required to frame issues which were then revised and corrected.
They were also asked to take down evidence in a few simple cases. They

. were also given practice in writing the usual routine orders. It was noticed
that they wrote bad orders and in forms worse still. Instead of depending
upolil their readers for the training in daily routine work they learnt this
with me. :

8. Record Room-Typically bad cases, object dessons on adjournment and
deloys.—As suggested by the Hon’ble Judges ths candidates were taken to
the record room and shown many decided files. Some typically bad cases
were examined to impress upon their minds the most usual errors. Advant-
age was taken of these files in showing how cases were adjourned on most
frivolous grounds for filing pleas—for compromise, for arbitrator’s award, for
commission’s report, for examination of parties, for examination of docu-
ments, for statement of a single witness (without anv strong measure being
taken to get hold of the man), for documentary evidence, for parties not
having deposited process fee or filed list of witnesses, for arguments and for
judgments. I beg to submit as appendices to this repcrt abstracts of orders
in two ~ases selected by me and it will be noticed how excellently they
.served the purpose of object lessons in defiance of the very strong letter of
the Chief Court No. 2144-G., dated 10th April 1918, warning that if the
judicial officer persisted in this practice of long adjournments on inadequate
grounds their promotion would be stopped.

9. Exz parte proceedings and dismissals in default.—Great emphasis was laid
on the fault of hasty dismissals and restoration of cases so wrongly dismissed
a3 3 matter of course and conversely of passing hasty er parte decrees and
then setting them aside as a matter of course. This device deceived none
but the officers themselves. It simply added to their own work. They
were impressed that it is safer to wait till next day as a heavy rain, impas-
sable village, roads or the missing of a train might sometimes delay an cther-
wise prompt suitor. This has been my practice with most suacessful results.
I had not one case dismissed in default during the whole year 1918 and
so was saved the ordeal of calling ¢ Kaifiyats,”” calling files, issuing notices
to show cause against restoration, calling witnesses in proof of cause for
absence and then starting the case after all this worry from the stage at
which it was dismissed in default and all this intermediate work for nothing.
Several cases examined in *he record room showed that the munsifs
decreed claims ex parte without the affidavit of the process server as regards
service and further that the summons even were placed in part B (ndthé be)
of the file. It was pointed out to the candidates that this was very wrong
as part B would be destroyed after a year and when after some time the
defendant applied for having the exr parte decree set aside no summons
would be there to show whether he had been properly served or not.

10. Commaissions and arbitrators.—The tendency of issuing commissions on
-every possible excuse was strongly deprecated. It showed slackness and a
desire to throw your burden upon others. It seldom saves time. Even
in accounts after considerable time is lost in getting commission’s reports
you get objections to decide in which you have often to go over thg whole
of account again personally. Much simpler method is to let each party file
his own account, and if the accounts are with one party only let that party
file it in court and also furnish abstracts and brief tabular statements to
show the results at a glance and then the opposite party should be asked to
examine them and file his objections. An examination of parties after this
will considerably simplify matters and the few items that will still remain
disputed would form the subject of issues and be decided after evidence.
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Commission should not be used merely as means to oblige friends. When
it is necessary to issue a commission, only very reliable and prompt men
should be selected and they should be unhesitatingly dismissed if their report
is not received in a reasonable time. The same remarks apply to arbltrators,
the power to dismiss whom should be freely exercxsed as soon as the award is
being unduly delayed.

11. Sadar munsif courts, execution work, special kanungo.—The last
day was spent in the sadar munsif's court and the candidates shown the
realities of their would-be daily official life. When the candidatés noticed
that the munsif was issuing fresh summons without making any enquiries
into the cases of the previous non-service they at once pointed out the
defective practice. They observed and were seriously warned against the
reprehensible practice that an ahlmad was finishing execution cases when
the munsif was awfully busy with his regular suits, They were told that
this was a direct invitation to the ahlmad’s corruption: a man of salary of
Rs. 15 or Rs. 20 entrusted to decide all the execution cases. There is no
wonder that realization through courts are so small. They were impressed
that the execution cases are as much a part of their duty as regular suits
and sometimes Involve difficult questicns of facts as well as law and
must be attended to personally. In this connection they were shown a case
from my court in which a report was received that the peon found the
judgment-debtor too strong for him to arrest and that no neighbour would
witness the report. I at once gave the order that the civil nazir should him-
self go taking two peons with him and arrest the man. Such an order could
not be given by an ahlmad who would mechanically write, ‘‘ issue warrant
again.”” It is not sufficient that a munsif should do his work honertly and
intelligently, he is responsible for the purity of his court staff as well, which
is bound to deteriorate if the staff is left to itself.

12. A munsif was recording evidence in an old land case. The oppor-
tunity was seized to show how much time could be saved if the services of the
special kanungo had been utilized.

13. Inspection of spot. Punctuality. Bar.—Useful hints were given.on
these subjects, They are not to be travelling allowance hunters.but should
not shirk going to the spot when necessary and when they fix a date for
inspection of spot they must go there punctually. Punctuality in their hours
and dates in court and in camp will refléct on the quality and quantity of
their work. The candidates were advised to be courteous and accommodate
the members of the bar as regards date and time as far as possible and to hear
them very patiently but they should not play like a rubber ball in their hands
and should freely resist any effort to unduly lengthen the case by irrelevant
questions or frivolous petitions, 4

14. Registers. Shariff's petty accounts. Civil Courts’ deposits.—The
candidates were told that if they gave but half an hour each month to their
registers, they will not have occasions to call files from the record room
constantly for ¢ Kaifivat.’” Their Register No. 1 would be complete
and enormous time of the courts’ officials, parties and record room people
would be saved with the observance of this simple precaution. 15 minutes
a day to Shariff’s petty accounts and Civil Courts’ dcposits would save many
an embezzlement and will give an impression that the presiding officer knows
his business and neglects no branch of his duties.

15. Conclusions.—It will be seen that I have tried to make the best use
of the candidate’s time. Yet I feel many things have for want of time
been left over which they could learn with considerable advantage if we had

more time at our disposal. The result of my experience of this week’s
training®is: — -

(i) that such trainihg is very badly needed. I should think it is indis-
pensable.

(ii) If the munsif-beginners learn their work’ properly not only would
they be more efficient but corruptions in the Amla class would
also be considerably less; at present they learn their work from
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their readers and nazirs and naturally find it impossible to
control them properly.

(3ii) but the training to be effective must be for not less than one month.
The munsifs in the mofussil have to deal with process-serving
establishments, Shariff’s petty accounts and Civil Courts deposits
and I think require training in that work also though these do
not count under the word *‘ Judicial.”” The time would be
very well spent if they are sent out after a month’s thorough
training and practice in their various duties. They are given three
months’ settlement training but in their own line they have at
present no training whatever.

(iv) When selecting candidates for training at a time only men of
almost equal qualifications may be classed together, e.g., competi-
tioners or quite beginners should not be trained along with clerks
of courts. In the class that I now had there were three clerks of
courts of the district and sessions judges and were fairly well
acquainted with the procedure of the court and knew the various
circular letters issued by the Hon’ble Chief Court from time to
time. The other two candidates were quite beginners and had to
be told very elementary things. Time would have been surely
economised if they were all of about equal level.

(v) Lastly to avoid the dislocation of work of the officer training the
candidate he might be given about a month’s previous notice.

In the end I pray to be excused for this lengthy report as the matter is
a new one. I was anxious to make a full report to enable the Eon’ble Judges
to give further instructions for my guidance.

The two files of the Chief Court which I brought for reference are returned

- herewith with many thanks.
I have the honour to be,

SIr,
Your most obedient servant,
JASWANT RAI,
Subordinate Judge.
LaHOSRE,
The 1st April 1919.

APPENDIX 1.
IN THE COURT OF MUNSIF, LAHORE.
Svir No. 145 or 1916.
Jain Bank of India Limited through Khushi Ram, Plaintiff,
: versus
L. Mangat Ram, Cloth Merchant of Amritsar, Defendant.
Claim—Suit for recovery of Rs. 573-14-3 on account of share money.
Instituted on 12th February 1916, decided on 27th May 1918.

Date. Abstract of Order. REMARKS.

18th February 1916 . } Plaint admitted, summons to defend-
ant to settle issues for 8th March
19186. o

8th March 1916 . | Parties present, defendant’s pleas not | The costs, Rs. 2/-
ready. Postponed to 28th March appear to me to
1916. Defendant to pay Rs. 2/- be meaningless.

as costs.
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Date.

Abstract of Order.

REMARKS.

-28th March 1916

J14th April 1916

8th May 1916 .

22nd May 1916 .
5th July 1916 .

16th August 1916

:22nd August 1918

28th August 1916

-4th Octoher 1916

30th October 1918

2nd December 1916 .

16th January 1917

21st February 1917

28th March 1917

Parties want time to compromise.
Allowed till 14th April 1916; if com
promise falls through, defendant to
file his pleas.

On the 13th April 1916 parties applied
to make over their case to an arbi-
trator—request granted. 8th May
1916 fixed for award. Parties dir-
ected to produce their evidence
before arbitrators on 28th April 19186.

Awardnot filed. Oneof the arbitrators
not even served. Case adjourned to
22nd May 1916 for award. .

Award not ready. Atbitmtors._' want
time. Adjourned to 5th July 1916.

Award not filed. Adjourned to 16th
August 1016.

Arbitrators do not agree, parties to
nominate an umpire by 19th August
19186, otherwise Court wi]l appoint.

(No order of 19th August 1916), Arbi-
tration cancelled. Defendant to file
pleas by 28th August 1916.

Parties present. Defendant wants
time to fite pleas. Adjourned to
4th October 1916.

Pleas filed. Counsel present, parties
should appear in person on 30th
October 1916 for examination.

Parties examined, issues framed. Evi-
dence for 2nd December 1916.

Witnessesnot served. Fresh summons
for 16th January 1917,

Records not received back from Ap-
pellate Court. Munsif on leave,
adjourned to 21st February 1917.

Plaintiff’s one witness present, other
witness not served, defendant’s plea-
der says he is unable to cross-ex-
amine the witness without inspect-
ing the plaintiff’s books. Case
adjourned to 28th March 1917 for
evidence. Plaintif to show his
books by 10th March 1917.

Records not received back from the
Chief Court. Case adjourned to
19th April 1917.

5 months lost in arb-
itrators’ proceed-
ings but nothing
came out of them.
I would have dis-
missed the arbi-
trators at the lst
or the 2nd hearing
at the latest.

No costs. 7 months
have elapsed and
his pleas are not
ready yet.
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Date. Abstract of Orders. REMARKS.
19th April 1917 File received. Evidence for 30th
‘ May 1917. '
30th May 1917 . Mangat Ram, defendant, not served as | Three months lost.

10th July 1917 .

6th August 1917,

28th August 1917

2nd October 1917

15th October 1917

15th November 1917 .

11th December 1917

1ith January 1918

24th January 1918
8th February 1913
7th March 1918

23rd March 1918

a witness, adjourned to 10th July
1917.

Mangat Ram not present. Defendant
agrees to produce him on next date,
adjourned to 6th August 1917.

Mangat Ram, defendant, ill, sends
medical certificate. Adjourned to
28th August 1917.

Mangat Ram missed train. Adjourned
to 2nd October 1917. |

Khushi Ram, plaintiff, and Mangat
Ram, defendant, exathined. Ad-
journed to 15th October 1917 for
the evidence of Manager of Bank
(Khushi Ram).

Supplementary statement of Khushi
Ram recorded, adjourned to 15th
November 1917, for defendant’s
evidence.

Defendant’s witnessesnot served. Ad-
journed to 11th December 1917.

Director of Bank, summoned as a8 wit-
ness by the defendant did not bring
his books, adjourned to 11th Jan-
uary 1918 for books. . Defendant to
pay Rs. 10/- as costs for not sum-
moning books.

Defendant’s pleader did not file any
list of books to be summoned.
Should submit list by 16th January
1918, adjourned to 24th January
1918.

Defendant did not summon any witness
for to-day. Should pay Rs. 10/- as
costs. Case for 8th February 1918.

Defendant’s one witness examined, ad-
journed to 7th March 1918 for fur-
ther evidence.

Defendant’s one more witness examin-
od and his case closed. Adjourned
to 23rd March 1918 for arguments.

Parties counsel present. Defendant’s
counsel got fever, adjourned to 6th
. April 1918.

for this witness and

no warrant was
issued. The wit-
ness’s property

could be attached.
He could be fined
or prosecuted but.
absolutely no
action of the sort
was taken. He was
not even asked
why he should
not be dealt with
for his continued
absence.

He was present and
- his statement could
be finished.

Very long dates.

The flaw discovered
at this stage.

This is not business:
like.
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Abstract of Orders.

REMARKS.

Date.
6th April 1918 . | Arguments heard, adjourned to 12th A;guments should
April 1918 for further arguments. have been finished
) next day.

12th April 1918
30th April 1918
13th May 1918 .

27th May 1918 .

Adjourned to 30th April 1918 for want
of time.

Adjourned to 30th May 1918, as parties'
counsel are busy in another case.

Arguments heard. Adjourned to 27th
May 1918 for judgment.

Plaintiff’s suit dismissed with costs.

Four months lost in
arguments.

APPENDIX 2.

Case No. 548 or 1917.

Wasawa Singh, etc., Plaintiffs,
versus

Wadhawa Singh, etc., Defendants.

IN THE COURT OF MUNSIF, QASUR.

Suit for possession by partition of land.

Date. Abstract of Orde'rs. REMARKS.
'20th June 1917 . « | Suit instituted. Summons to defend- | Substituted service
ants under O. 5, R. 20. As there are to begin  with.

10th July 1917 .

4th August 1917

3rd August 1917

numerous defendants, one copy to be
affixed on court house, another on
some conspicuous place. Also pro-
clamation to be made by beat of
drum. For 10th July 1917.

Some defendants served, some not
served. Served defendants put in
their pleas. Defendants of Dipalpur
and Sharkpur not served. Case for
4th August 1917 to await return of
summons.

Some defendants served, some not serv-

¢+ ed. Fresh summons to unserved de-
fendants. Served defendants to put
in pleas. For 23rd August 1917.

Musst. Malan’s summons not received
back. Case for 2nd October 1917,
to await. return of summons. Plain-
tiffs undertake to produce her.'

The provisions of
Order 1, Rule 8
should have been
utilised and 3
months saved.
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Date.

Abstract of Orders.

REMARKS.

Znd October 1917

20th Oectober 1917

7th November 1917 .

26th November 1917 .

30th November 1917 .
4th December 1917 .

6th December 1917 .
4th January 1918 .

21st January 1918 .
5th February 1918

21st February 1918 .

1st March 1918 .

9th March 1918

25th March 1918 .
16th April 1918 .
29th April 1918

13th May 1918 .

Commission issued to ascertain value
of land. - Musst. Malan served. Case
for 20th October 1917. Parties to
deposit Kharcha half and half.

Defendants have not paid Kharcha.
They should pay Rs. 3/- costs. Case
for 17th November 1917,

Commissioner’s report not received.
Parwana to Commissioner. Case
for 26th November 1917.

Plaintiffs present. Defendants absent.
Report not received. Lz parte
against defendants. For 30th No-
vember 1917,

Evidence recorded. Claim decreed
ex parte.

Application to set aside ex parte decree
made for 6th December 1917.

File to be sent for 4th January 1918.
Notice for 21st Janu-

File has come.
ary 1918.

Applicant to pfove’ his excuse for
absence. For 5th February 1918.
File is in Copying Department. Call

it for 21st February 1918.

2 witnesses’ evidence consisting of 2
lines recorded. Rs. 10/-  costs
allowed. 1lst March 1918 fixed for
payment of costs.

Applicant wants more time for payment
of cosis. Fqr 9th March 1913.

Costs paid. Ex parte decree set aside.
Summons to defendants by pro-
clamation for 25th March 1918.

Commissioner to be called upon to send
complete report by 16th April 1918.

Commissioner’s report not received.
Call for 29th April 1918,

Commissioner’s report not received.
Call it for 13th May 1918. .

Process fee for calling the Commis-
sioner’s report not deposited by
either party. Call the report for

< .28th May 1918.

row

1 month for calling
the file ; the notice
- could be issued,.
along with the
_order calling the
file.

It could be called.
from the Copying
Department then
and there. The
copyists do not
work far off.

4 months lost in this
petty matter.

Commission was issu-
ed on 2nd Octoher
1917 and his report
was received on
28th May 1913. Is
this sound Dbusi-
ness? Iwould have
dismissed the com-
mission on the 2nd
hearing after his
appointment at
the moat.
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Date.

Abstract of Orders.

PR.EMARKS.

28th May 1918 .
7th June 1918 .

22nd June 1913

2nd July 1918 .
15th July 1918 .

9th August 1918
Oth August 1918

10th August 1918

27th August 1918

9th October 1918

21st October 1918

6th November 1918 .

26th November 1918 .

3rd December 1918 .

20th December 1918 .

215t December 1918

Report recelved Pleaders want to see
it. For 7tb June 1918.

Proof of objections to Commissioner’s
report for 22nd June 1918,

Objections withdrawn by defendant.
Valuation by Commissioner accepted.
Plaintiff to pay deficient court.fee by
2nd July 1918.

Parties to appear on 15th July 1918 for
examination.

Parties not’ present in person. They
should come on 9th August 1918,

Claim dismissed under Order 9, Rgle 8.

Application for restoration instituted.
Kaifiyat called for

Notice to defendant’s pleader for 27th
August 1918.

Defendant’s pleader declines to accept
service. ﬁoclamation for 9th Oc-
tober 1918.

Plaintiff to give evidence of his cause
for absence. For 21st October 1918.

Plaintiff examined as his own witness
and this finished his evidence. De-
fendant’s rebuttal on 6th November
1918.

Court closed. Fix for 26th November
1918.

Defendant offers no rebuttal. Order
on 3rd December 1918.
Plaintiff to pay Rs. 4/- costs. Claim

restored. Proclamation to defend-
ants for 20th December 1918.
No orders.
After examining pleaders '3 issues
framed :—
(1) Is case triable by Rev. Court ?
(2) Is the abadi.deh partibla?
(3) Are plaintiffs estopped from bring-
ing the suit ¥ Evidence for 17th
January 1919,

It is a one paged
report and could be
seen in 2 minutes,

The same day ; should
not have been
dismissed so lightly
or should have been
restored immedia-
tely. Plaintiff’sex-
cuse was that he
went to the Trea.
sury to deposit War
loan asked for by
the Munsif.

The order required
hardly 2 minutes.

Restored after 4
months’  harass.
ment.
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Date. : Abstract of Orders. RWYARKS.

17th January 1919 Three persons examined and-that | At this stage.

L. finished plaintiff's evidence. De-
fendant offered no oral evidence.
Documentary evidence on 30th
January 1919.

30th January 1919 No copies or documentary evidence
filed. Arguments =~ heard. Orders
for 13th February 1919.

13th February 1919 Preliminary decree for partition
passed.

APPENDIX 3.
LAHORE.

Members of the Process-serving establishment punished during 1918-19,

Total No. of officials dealt with

Suspende.d for different periods . . . 8

Process-servers . . {Fined . . . . .o . 2
Promotion stopped . . 2

o Suspended for different periods . . . 3
Bailiffs {Being prosecuted . . . . . . 1
Naib-Shariff . . Reduced . .. . . . . . 1
17

JASWANT RAI
23rd March 1919,

Order.

Complaints are often received from different Civil Courts about defective.
service of various processes.

Considerable time will be saved if the presiding officers of the courts,
before sending the papers to me, call for an explanation from the persous
concerned, make a summary enquiry into the matter and then send the
report ta me clearly naming the official or officials at fault, the exact faurt
proved, and the punishment, which in their opinion should be meted.

I shall then be in a ;osition to take immediate action. To my mind this
procedure would considerably improve the process-serving business. I hereby
permit all civil courts in the district to call upon any member of the
process-serving establishment, for the purpose of such enquiry, for a verbal
or written explanation or for any allied object.
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Memo., dated 2nd December 1916.

Copy forwarded to the officers named on the margin, and the District.
(1) L. Maya Ram, Sub:Judge. Judge, for information and communication:
(2) L. Jaswant Rai, Sub-Judge. to the officials concerned.
(3) R. Br. Damodar Dass, Sub-Judge.
(4) Munsif, Lahore. (5) Judge,
Small Cause Court, Lahore. (6) Re-
gistrar, Small Cause "Court, Lahore.
(7) Munsif, Kasur. (8)’Honora.r_v
Civil Judge, Kasur. (9) Munsif,
Chunian.

JASWANT RAI,
Senior Sub-Ju(ige, Lahore..

LALA JASWANT RAI, Sub-Judge, Lyallpur called and exammed
on Wednesday, the 23rd April 1924,

Sir T. Desika Achariyar.—§. I have gone through your memorandum which
has been very carefully prepared. May I put you a few questions upon
the suggestions which you have made. You think that the period of 4 months
fixed as reasonable duration for suits in this province is not enough?

A. Yes, at least for sub-judges of first and second class. There are
bigger cases. They should be given 6 months,

@. Do you think 4¢hat 6 months would be the reasonable duration in,the case
of suits before first and second class sub-judges?

A. Yes.

Q. When you entered service I suppose you entered by competition?

A. Yes, munsif competition.

@. Had you any difficulty in doing the work without any previous training?

A. Yes. In fact I asked my predecessor to stay one day for me as I
went fresh from school. I went with him to court and saw how he got on.
I find that most people learn these things from the readers.

@. You think that most of the newly appointed munsifs learn their work
from the readers. I suppose that is a very bad training.

A. Yes. They cannot control the staff because they have got some regard
for them,

@. I think you gave some of them training in 1919.

A. Yes, ’

Q. You have sent us a copy of your report on that occasion,

A. Yes.

@. Do you think it is necessary to train them? How did you train them?

A. I have given details of my training. Mr. Justice Chevis gave me:
instructions on which lines I had to give them training.

Q. I see you took the candidates from the commencement of every case
and told them how to examine plaints?

A. Yes. I told them how to write orders.

@. Then you took them to the stage how issues are settled and then you
took them to court to let them see how cases are actually heard?

A. Yes. That I did later on. TFirst of all T told them how to examine:
the plaint, then the written statement, examine parties and then asked
them to frame issues.

Q. After one or two days you teok them to a munsif’s court?
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A. I did that at the last stage. I took them there after a week. The
‘munsif was doing case work and the naib-sheristadar was doing execution
work.

(). The munsif was doing original suits, whereas the naib-sheristadar was
doing execution work at the same time—the munsif having nothing to do
Wlth it?

A. Of course, at the end of the day when there was a heap of files, about
100 files, the naib-sheristadar put them up to the munsif for signature. All
‘were signed at the end of the day. That is the normal procedure in the
_Punjab because they get so many cases.

Q. Was that a normal procedure in those days, or is it so still?
A. Tt is still so.

Q. Is that the case with regard to 1st and 2nd class sub-judges?
A. No. 38rd and 4th class subordinate judges.

Q. It means that the execution clerk deals with everything and gets
signature of the court?

A. Of coursé, if some lawyer wants an order from the court he can have it.
Q. What is the percentage of ‘cases in which that sort of thing goes on?
A. 90 per cent.

@. And does it not open the gate for corruption very largely?

A. Certainly, and then there is very little realization. In this case
there can be no control. The courts receive reports of resistance and in the
" ordinary course order the naib-sheristadar to issue fresh summons.

Q. Whereas the subordlnate judge should at once take the matter into
‘his own hands?

A. Yes. I would send four process-servers and the Jpazir and would at
once try to arrest the man who resists.

Q. Under the present system everything is left to the naib-nazir and it
causes delay and also causes corruption?

A. Yes. There is want of realization and want of control.

Q. All these, I think, were the object lessons of your class. You told
them to avoid themselves of these pitfalls? -

A. Then I took them to the record room and showed them a few files.
1 have given two copies of order sheets.

Q. I think in one case there were 30 or 40 adjournments?

A. Yes, and most unnecessary. '

Q. '\Vhat is your impression? Do you think that the subordinate judge
here is himself more responsible for the delay than the process-servers?

A. Yes. My idea is that it is due to the faulty way of recruitment.

@. What is the fault of recruitment?

A. People who are given appointments after passing a competitive ex-
amination are far better than those who get direct appointments. People
recruited by way of competitive examination take more interest and pains
in their work than others. They work very hard and try to understand the
law and practice.

Q. What sort of competition would you suggest for recruitment heréafter?

A. I would suggest LL.B. examination, and I would afterwards give them
some training.

Q. Who would give that training?

A. A senior sub-judge who is experienced may be deputed to do this
work.

Q. Supposing there were 40 applicants how would you make your selec-
tion?

A. Then I would have an open competition.
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Q. What sort of competition?

. . LJ 2
A. Some essays, some mathematics or law just as we have in the case df
Provincial Civil Service and Indian Civil Service examinations.

Q. And after that you would like to givé them some training?

A. Two or three months. Not a very long training. I would also give
them settlement training,.

. At present they are given settlement training for three months and-
they are not given any judicial training?
A. No.

Q. You think training in judicial work is quite as important as training.
in settlement work?

A. Yes.

@. You have given two order sheets, are these order sheets prepared in-
every case?

A. Yes, that is the system in the Punjab. These are called abstract of
orders,

Q. What do you call them in vernacular?

A. Khulasa Ahkam.

@. Here is a very simple suit. It was institutéd in January 1916 and’
disposed of in May 1918 and these cases were dismissed with costs.
A. Yes,

Q. I see there are 27 adjournments. Is that usual with third and fourth
elass sub6rdinate judges?

A. Yes.

@. How were you able to find outf that there were so many adjournments:
in a particular case? Did you ask for these cases particularly?

A. No, when I enter the record room I examine the records at random.

@. You seem to have made special study of the questian of process-servers?

A. Yes. My idea is that nobody cares for these things. Courts do not'
consider this work as important. They work like machines. Fresh summons.
are issued automatically. It is the reader who gives orders. Courts should’
take more interest in this work. Sometimes address is not correctly given.
I have given ter reasons. Process-servers are not alone to blame. Some--
times delays are caused owing to summons being written not by court officiat!
but by some volunteers. They are very illegibly written, just as it is done in
the canal department. Village numbers are recorded and then there are:
also branch numbers. Sometimes the village number is correct but the branch
number is wrong and so it causes great inconvenience and delay and trouble..
I do not think a process-server is worse than a police constable or a patwari..

Q. So the process-server is not only to blame but the blame can legitimately"
be made to lie on the shoulders of subordinate judges?

A. T should think so—especially third and fourth class subordinate judges..

@. Ts it a fact that in many cases summons are returned unserved and the
reader does not look at them?

4. They simply say—summons not served, fresh summons to issue. The
reader in some cases does not look for them properly while they are lying:
on his table. Fresh summons are issued unnecessarily. If the reader takes.
interest in this matter these things can be put s stop to.

Q. At once the people will become alert?

A. Naturally. I do not find any difficulty.

Q. I see that you want to have three or four courts in order to rsduce
arrears?

A. Yes.
@. You say that process-servers served effectively?
4. Yes. I never found difficulty in the way.
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Q. You say that it is effected and not opposed at all?

‘A. Sometimes it does happen.

Q. If the subordinate judge was a little careful?

A. I do not think the subordinate judge could control that thing. But
he can find dut. He can start enquiries. When I am satisfied that the
process fee was not paid, I asked the ahlmad to pay it up.

Q. In your memorandum you mention various factors which retard the
service of process. You think that in all those cases the subordinate judge,
‘with a little diligence, could put down the delay?

. In most cases.

A little time spent upon this will be well spent?

Yes.

. And prevent much irregularities during the time he presides there?

. That is my idea.

. When you were at Lahore, you seem to have circularised every sub-
ordinate judge in the matter of rectification of process service. What did
you actually do?

A. They game to me and talked to me about faulty service, etc.

Q. You wanted their co-operation?

A. T told them there was no use grumbling. I authorised them in this
matter to call process-servers whenever they found them guilty and report to
‘me at once. But they did not take steps.

@. They did not co-operate?

4. No. .

@. They will again go on saying—bad service?

A. Yes.

Q. It appears High Court has issued orders deputing process-servers for
each subordinate judge.

A. It is a very good system. But it requires that either we should have
:some more men, or the process-servers should be paid actual travelling allow-
ance and tonga hire. At present they are supposed to walk.

{. Which they really don’t do. Some body pays for their conveyance.

A. Probably in most cases. But we should legalise it when we expect them
1o go long distances.

Q. So the new system will require more men and will require also travel-
ling allowance paid to them?

A, One of the two things.

Q. Would it not entail the same process-server going to the same neigh-
bourhood or rather more than one process-server going from different courts
to the same village? ‘

A. It will be. I think it- is better. The process-servers shirk making
proper enquiries. If they are directly under the sub-judges, the peons will
think that they can be dismissed at any time.

Q. So you think a system under which the peons would be under the
direct control of the subordinate judge would work better than the existing
system ?

A. Yes.

Q. You say of rewarding peons, how would you do it?

A. To draw the attention to the fact, I opened a register putting the!
names of all officers in the headquarters of the district. I sent the register
to all the courts at the headquarters of the district and asked them if they
had any concrete cases of process-servers not having served any process in
time. So they have to say something and then, of course, I start my
enquiry and when I find a delinquent I punish him. ’

OPROPO R
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, @ After the disciplinary action taken in that manner, the process-server
improved ?
4. At least in my court. In other courts they would not give concrete cases.

Q. You say they should be rewarded for good work. I do mot follow
exactly what you mean. .

4. You see we have got in Punjab the bailiff and process-server.

@. What is the salary of the bailiffp

A. Rs. 2025,

@. And of the process-server? _

A. Rs. 17. Bailiffs are supposed to make attachments and the process-
servers are supposed to execute summons. But as we have got very few:
bailiffs, what we used to do in cases of attachment of small values is to give

them to the process-servers. Instead of giving them to each and every pro-
eess-server, I selected four best process-servers.

@. What is the meaning of best process-server?

A. I keep ‘the record of their service; processes served, attached to the
door, etc., and find out who has made the largest number of personal ser-
vice. I appoint the first few as assistant bailiffs fox the next three months.
That gives them some encouragement and stimulates work.

Chairman.—@. Do they get more pay for that work?p

A. No. I call them honorary. ‘
Sir T. Desika Achariyar.—~@Q. They are doing superior work?
A. Yes. '

Q. Do they get superior remuneration?

A. By corrupt means, of course.

Q. All the same this method has improved the service of processes?

A. In some cases. The peons are anxious to show that they have effected
more personal service. .

. Q. In what other way do you think the process-service could be improved ?

A. T have given my views. The, parties should be made responsible for
the service of process. )

@. I should like you to develop this.

A. I am not quite sure if this is consistent with the law in the Civil
Procedure Code. This should go on a legal basis. :

Q. Suppose it is placed on a legal basis?

A. I think it would be useful. ., At present the parties pay the process
fee and run away. Nobody helps us to find out the man. It ought to be
one of their duties to help the process-servers to find the man.

Q. I was just requesting you to develop this point.

A. The parties or their agents should send someone to point cut the man.

¢. You suggest that a legal responsibility should be thrown upon the party
to find out the man?

A. Yes. ,

Q. Or you want the defendant or plaintiff, whoever wants the person, to
take the summons from court and serve it himself?

A. No. They ought to go with the peons and see that it is served.

Q. If T leave it in the hands of parties themselves, I will get false report.

4. Ner would T entrust it to village officials entirely.

. To put it definitely, you think that the party should send an sgent

and it must be made part of the duty of the village officer to help the process-
server? ’

4. To point out the man.
Q. You want the attestation of the village officer?
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4. That too. Sometimes our process-servers report, ‘so and so is not
to be found.” How to believe him? ,

Q. So you 'want every process to be attested by a village officer in order
to be sure that the process-server did go to the village? .

4. Yes. Now it is done in certain cases, because they want to favour
their own men. Supposing a man did not want to come and the peon would
report that he avoided service and no one attested the report. I cannot
take any action on the report of the man. I want that the village officials
must be enjoined by effective orders. Under the present orders of the Gov-
ernment, these village officials are supposed to help all Government work.
I suggest that there should be a specific clause that it should be the part of
their duty to help the process-servers.

Q. The objection would be that the ordinary village official has to do a
lot 'of things? :

A. T do not think it would seriously interfere with his other work. Even
now they are doing it.

@. Would you remunerate him in any manner?

"A. No. o

@. Only you want to make it compulsory?

A. I want to record it. In the list of duties of village officials T want to-
add that they should help process-servers.

Q. As it is they think a process of a revenue or criminal court of greater
importance—they respeect it more?

A. They are doing revenpue work.

Q. Would you like to have this done?

4. Yes.

Q. What about the post office? Could it be used for this purpose?

A. It is very useful. But the difficulty is this. When we find that the
summons is not served, we cannot proceed ez-parte. Sometimes the regis-
tered letter is returned to us ¢ refused,” then there is difficulty. But other-
wise I think this is very useful, because in many cases they are served. In
"my experience I find that letters by post are generally served.

@. You suggest in the first place a careful scrutiny by the presiding officer
himself ?

. 4. Yes.

Q. Secondly you suggest due encouragement to the persons who do their
work properly; thirdly, assistance from village officer and fourthly you would
like to supplement ordinary service by postal service?

A, Yes.

@. Do you think that parties could be asked to bring their own witnesses?

A. No. They should take out summons but they must point them out to-
the process-servers.

Q. Even in the ¢ase of witnesses you would like the process-server to go
and serve the witnesses? :

A. Yes, the parties as well as the witnesses.

Q. A witness generally appears for the plaintiff or the defendant and amr
unwilling witness never appears.

A. Of course there is difficulty sometimes. But anyhow we want some man
to show the witnesses.

@. You think that in the case of witnesses also the same procedure must
be adopted.

A. Yes.

Q. You can’t think of any other procedure?

4. I cannot think of any better procedure.
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Q. Are the witnesses who do not appear after they are served, dealt with
suitably by the presiding officers?

A. Yes, by strong courts.
Q. Are the strong courts in the majority or in the minority?

A. It only depends upon the interest which the presiding officer takes.
If the judge takes interest and he finds that the witness has not come after
‘being served, he will issue a warrant of arrest or attachment.,

Dr. DeSouza —¢@. At whose instance is the warrant Jssued—at the
instance of the court or of the plaintiff ?

A. We, of course, give orders to the processservers. Then the parties
-send one of their men to the process-servers.

Sir T. Desika Achanyar —@. I think the party has to pay the fees for it.
* A. Yes.

Q. Do you find that a large number of cases are decided ez-parte or
-dismissed for default?

A. I don’t think there is 2 large number. But there are some.

@. Do you find that the courts, instead of waitirg for a reasonable tlme,
in order to show disposal, dispose of the cases ex-parte P

A. I have said that some incompetent courts do -that n order to swell
up the figures, I always wait for one day; for otherwise we get applica-
tions to set aside ex-parte decrees, and then objections, and have to take a
lot of evidence. '

Q. You wait till the end of the day.

A. No. I wait till the next day. My experience is that, if I wait one
<day, there was not a single case which I had to restore afterwards.

@. Some courts want to dispose of cases and they are proceeded ez-parte
-or are dismissed for default.

A. Yes. They are hasty.

Q. In the records which you selected at random, did you find any such
<case?

A. Yes, I found one,

@. These things might well be impressed on the sub-judges.

A. Yes, as part of the training.

Q. Do the sub-judges adjourn cases when they have the shghtest pro-
vocation?

A. I don’t say all do that. When you find that cases are adjourned from
day to day, I think it will be their fault. Competent courts won’t do like this,
They ougnt not to do it.

Q.‘ Do people sometimes come and say that they want to refer the matter
to an arbitrator? .

A. Sometimes.

Q. Instead of waiting for one or two hearings they wait for months and
months for this arbitration and eventually no arbitration takes place?

A. Yes. It is also one of the causes of delays.
(). Sometimes they appoint commissioners for no sufficient cause?
4. Yes.

Q. The tendency to have commissions issued on every possible pretext
should be discouraged. I suppose the tendency prevalls?

A. Yes, there is in some courts.

" Q. The whole thing is that, if a suit is difficult, they say “Let a commis-

sion be appointed.”” Some sort of excuse is devised in order to avoid &
difficult suit. ' )
F 2
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A. Not exactly so. In some cases of partition of houses and lands the
market value has to be found out and in suits on accounts also commissions
have to be iasued.

Q. In the matter of accounts why should not each party do it?

A. The usual system is to appoint a commission.

@. In simple suits could not the parties be asked to file an abstract?

A. When we find that the suit is upon accounts, it is sent directly to a
commissioner and he has to go into the accounts and sometimes it is com-
promised.

, @. Don’t you think that the tendency to issue commissions on the slightest
pretext should be put down?

A. Yes.

@. With reference to arbitration is the comsent of the arbitrators taken
beforehand ?

A. Not generally. -

Q. When do you discover whether the arbitrators did consent or not?

A. After some hearings we get a reply that he is unwilling to do it.

Q. Sometimes months elapse before you get that information.

A. Yes, sometimes.

@. You think that the sub-judges might be more careful in having this
done soon? ,

A. Within one hearing he must be in a position to know definitely.

Q. With regard to execution of decrees, you said already that execution
work is not done by sub-courts. :

A. Yes.

. Q. Having regard to the large amount of work which is turned out by
sub-judges do you think that execution work could be done by a separate
court?
" 'A. I don’t favour that idea.

Q. It appears the High Court is collecting views upon that proposal.

A. T don’t know even that. I don’t think it will help much.

Q. What do you' think has to be done in order to speed up expedition?

A. The only thing is not to give to revenue officials the work of attach-
ment and sale of lands. We should do it ourselves.

@. The sub-judges should be given power to deal with execution in those
cases. '

A. Yes.

Q. You say that if an ordinary Assistant Commissioner does the work
there is no reason why the sub-judge should not do it.

A. Yes. Only the tahsildars do it.

@. Your opinion is that if tahsildars could be entrusted with that work
there is no reason why the sub-judges should not be asked to do it.

A. Yes.

Q. You think that, if sub-judges were asked to execute decrees in this
manner there will be less delay and there will be speedy realisation.

A. Yes. There won’t be any difference in that way.

Q. Is there any sort of competition between the revenue and eivil
authorities ?

A. That depends upon the personalities. In some districts it is so.

Q. So far as you are concerned you never experienced any difficulty.

A. Only once in my younger days.

). Tt seems that in many cases the revenue authorities make out that very
little profit can be had from the lands, that they want so much for the mainte-
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nance of the family,.so much for the maintenance of cattle and so much for
the house and very little is left for the decree-holder eventually.

A. 1 don’t find fault with that. We could protect the interests of the
se;mndar and of the Government. I say that there is an absolutely needless
elay.

Q. So you want that rules of the Civil Procedure Code must be syitably
altered?

A. Yes.

Q. With regard to limitation provided for by section 48, do you think
that the period should be reduced from 12 years to 6 years?

A. No, I am not in favour of this.

Q. As regards steps in aid of execution provided for by Article 182, do
you want them to date from the last application P

A. No, they should date from the final order passed.

Q. So you agree with one of the suggestions?

A. Yes,

¢. Do you not think that applications are filed ‘merely to keep the decree
alive?

A. Yes, sometimes, but there is no harm.

Q. With regard to the executing court, would you give it the same powers
as the court passing the decree has?

A. I have no objection to it.

Q. Do you think that there should be attachment and sale proclamation
at the same time and that one notice is sufficient?

A. Yes, I quite agree to the suggestion.

Q. With regard to various notices, do you think that they can all with
advantage be dispensed with? .

A. Yes. .

@. When an appeal is pending or an application for stay of execution is
made, do you think that execution is at once stayed?

A. Yes, by higher courts. I do not see it always, but sometimes.

@. How would you prevent such a thing being done?

A. Higher courts should not stay execution unless they consult the lower
court whether the security furnished is sufficient.

Q. Do you suggest that in every case a report must be called for from
the lower court? .

A. Yes, because the first court knows the case fully and knows both the
parties. The higher court knows only one party.

Q. And if it is an urgent matter? It may be a question of marriage of a
girl, or cutting of a tree, or demolition of a verandah and a main wall of a
house. . .

A. A telegraphic message can be sent and it will not take much time.
These things can be decided in a very short time.

Q. So on the whole you think that the higher court must consult the
lower court?

A. 1 know sometimes when litigants find that the judge is going against
them they at once move the High Court or the district judge for transfer
of the case. What they would do is that they would send for the records
and keep them pending for months or years together. I hava seen ecases
shelved for several years and when the judge is transferred the case iz sent
back. I have seen cases kept pending for months and months without any
orders. Whenever there is such a case, I at once write a demi-official letter

to the Registrar, High Court. It is not usual but there are some cases
of that sort. ’
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@. In all such cases, the remedy is that they should not do anything
without first getting the report of the subordinate courts?

A. There should be some standing order that transfer applications ghould
be decided at a very early date. I know these things are sometimes managed
by underlings. These things do not take long time to decide and early steps
should be taken to dispose them of.

@. So the remedy here is also the same.

A. Yes, telegraphic message may be sent and the opinion of the lower
ocourt asked for.

Q. With regard to mortgage decrees in simple mortgage suits, do you
want both the decrees, i.e., final decree and preliminary decree?

A. They should all be mefged into one and that would make for speed.

Q. I see from your memorandum that you have not answered the last
10 or 15 questions of the questionnaire. What is your opinion about benami
transactions?

A. I did not like to go into details of those questions. I confined myself
to two points. I want to discourage benami transactions.

Q. Do you agree to the suggestion that partitions should be evidenced
by documents and that such documents should be registered?

A. Yes.

Chairman.—). Would you just tell me how many ‘candidates were in the
class you trained in 1919? ' :

A. Five candidates.

. How long did that take you?

A. One week.

Q. Why?

A. On account of expense.

Q. How much did it cost?

4. I cannot say exactly.

Q. Do you not think that the expenses incurred were quite trifling as com-
pared with the good the scheme would have done? '

A. Tt would have been worthwhile.

Q. But can you not exactly say how much it cost for those seven days?

A. There were only five men and we had to pay their travelling allowance
from the stations they came and it amounted to Rs. 500. Then their pay
for one week. I think it came to Rs. 700 on one week’s training.

. On the average how many judges are appointed every year?

I have no idea, but I think 'not more than three or four.

. With regard to training of candidates you would like to have LI.Bs.?

. Yes. At present LL.Bs. are taken. i

. Do you not think it would be a good plan also to insist upon some
more practical legal training, that is to say, apart from the learning of
theoretical law and so on which presumably they do for the LL.B., they
should have some practical training in drawing plaints, drawing interroga-
tories and so en?

A. Yes, I would have it as part of the judicial training.

Q. Would you not have it as part of the academic training?

A. No. I would ask them to frame issues.

Q. In the Punjab you have been judicial officer for some time. Do you
find that there was a doubt about the incorruptibility of some officers in the
Punjab—I am not asking you with regard to individuals?

A. I think there are a few, not many. Of course there are judges who
are competent.

o PORD
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Q. 'I am not so much thinking of efficiency. A man might be quite henest
;nd pxéobably inefficient, What I am thinking of‘is the man who is mot
onest

A. There are.

Q. Have you ever thought of the extension of powers that mich i ’
to judicial oi%cers in the pgrovince? powers might be given

A. I think their powers might be raised to Rs. 1,000 quite safely.
Q. What about small cause court powers?

A. We have got now powers up to 500 rupees in three important towns of
Amritsar, Lahore and Delhi.

Q. But not many judges in the province have powers beyond Rs. 2502

A, Only three in the province.

@. What would you say to give a general extension of small cause court
powers up to the present limit of Rs. 5009

4. I would not give powers to 4th class officers.

Q. Up to Rs. 2507

A. Yes.

Q. I take it that not much is gained by increasing the powers of the
genior sub-judges from Rs. 500 to Rs. 1,000?

4, Yes,

@. The small cause court jurisdiction under the Aet is Rs. 500, Would
you be in favour of raising it to Rs. 1,000 in the case of senior subordinate
judges? '

A. That might be done. In any case I am not in favour of extending the
jurisdiction of the 4th class sub-judges from Rs. 500 to Rs. 1,000.

Q. Have you ever thought whether anything could be done as regards
small value suits not of the small cause court type, by way of limitation of
appeal or anything of that sort?

A. I would not curtail any right of appeal.

Q. Why is that? Don’t you sthink sometimes it is rather a sham that
a man has to go through three trials?

A. Even now the High Court objects to it. I would rather give the
litigant the satisfaction of going to the highest court. .

Q. Every appeal involves the respondent in trouble and delay. I am not
thinking of frivolous appeals. They can be dealt with by Order 41, Rule
11. But don’t you think it would be better in small suits to give a man trial
in one appeal and finish it if the first appeal can be made strong enough and
good enough?

A. In the Punjab province the people won’t like it. It would be un-
popular. They pay their full court fee.

Q. But the poor respondent does not get the court fee. .Supposing I
bring a suit for something worth Rs. 50 and then succeed. Then the other
man can keep me waiting for three years: First an appeal, then another
appeal ?

A. Compensation might be provided.

Q. What is your idea of raising the limit for first appeals in the district
court, say, up to Rs. 7,5007 Are you in favour of that?

A. That might be done; there is no harm in that.
@. On questions of law? '
A. Yes.

Q. Can you tell me that if all the courts were fairly expeditious and com-
petent, there ought to be no arrears in the Punjab?

A, Yes.
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Q. I mean the file is not so congested that a proper court cannot cope
with it? ;
A. If there are competent people, they would be able to cope with it.

Q. If there is too much work then even a competent officer cannot be
expected to finish it expeditiously.

A. The High Court arranges for it. Supposing a sub-judge ha= light
work, then the High Court sends more work.

Q. So that courts i= this province are not burdened with more work than
they could do?

A. In the 4th class sub-judges’ courts there is more work. I would increase
the strength of the sub-judge’s staff.

@. You think that the real congestion is in the lowest court?
A. Yes. I do not think first and second class ]udoes are over-worked.
@. Then they ought not to be in arrears?

A. Ought not to be. Even now in good courts I do not think there are
arrears. Wherever I have gone after a good worker his file is not heavy.
Wherever I go to a bad worker his file is always heavy.

Q. As far as you are concerned, you do not think the file is really unduly
congested or that the staff of the courts is too small except in the case of the
lowest class subordinate judges, who ought to give more attention to
execution work and this might require some addition. Is that the position?

A. Yes.

Q. Don’t you think it really interferes very much with your work if you
do execution work?

A. No.

Bakshi Tek Chand.—Q. With regard to the ministerial establishment
attached to the subordinate judges, do you find that suﬁiclent or do you find
the ministerial establishment insufficient?

A. They require more staff.

Q. How many at present?

A. They have one reader, one shlmad, one naib-shariff and in some courts
madad naib-shariff too. I would put four men in every subordinate judge’s
court.

. In the headquarters or in outlying districts?

. In headquarters at least 4 men.

. In outlying districts you might require another man?

. I am not quite sure.

. With regard to senior suboydinate judges’ estabhshment?

.. They are quite sufficient.

That does not require any strengthening?

. Yes. My own experience is that if I were given a shorthand-writer
I could do the work of two judges.

Q. Your suggestion is that senior sub-judges should be given skorthand-
writers?

A. Yes.

. What about keeping double records?

. I am against it. One record would be sufficient.

And that be kept in English?

That depends upon the judge.

. At present the district judges are over-worked?

Yes.

. How would you give them relief?

I would transfer all guardianship cases, succession certificate cases, etc.

POPORLSRO

O PRPORORD
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Q. What about probate work? Can it go to senior sub-judges?

A. I'have no idea of that work.

Q. With regard to land acquisition cases, you think they can be safely
given to senior sub-judges?

A. Yes.

¢. In other words you would revert to the practice that prevailed here in
1914 by which the district judge of the old style had cognizance of the whole
thing?

A. Yes.

Q. You are quite satisfied that the senior subordinate judges will be
quite competent to deal with this sort of work and give satisfaction to the
litigant public?

4. Yes.

@. What is your opinion as to Insolvency Law? Is it being used or abused
by fraudulent and dishonest judgment-debtors?

A. Well, as I suggested in my statement, we ought not to stay execution
until the man is actually adjudged insolvent. Execution against him should
proceed until there is the actual order of adjudication.

@. Won’t that work hardship in some cases?

A. T do not think so.

Q. Have you any other suggestion with regard to the Insolvency Law?
Are you quite satisfied with the amendment that was made in the law?

A. I am not quite satisfied. The people do abuse this. Even now the
new amendment has not much improved matters. Now it is very difficult to
prove whether he is insolvent or not.

Q. What \suggestions will you make?

4. I bave none to offer.
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BURMA.

Evidence recorded at Rangoon and Mandalay.

PRESENT :

The Hon’ble Mr. Justice G. O. Rankin, Bar.-at-Law—Chairmas.
The Hon’ble Mr. Justice L. Stuart, Mr. H." F. Dunklay, I.C.8., Bar.-

C.I1E, 1.CS. at-Law, District and Sessions
Dr. F. X. DeSouza, Bar.-at-Law, Judge, Bassein.

1.CS8. Mr. P. N. Chari, Pleader, High
Sir T. Desika Achariyar, Kt. Court Rangoon,

Mr. C. V. Krishnaswami Ayyar—_-Secretary.

List of Witnesses examined in Rangoon.

Wednesday, 30th April 1924.

*1. Mr. T. F. R. McDonnell . . Bar.-at-Law, Rangoon.
2. Maung Tha Zan T, . . Assistant Judge, Pegu.

*3. Mr. J. Hormasjee . .. . Taxing Master and Official Referes,
) High Court, Rangoon.

Thurs'd;y, lsﬁ May 1924.

4. Maung Ba Thein, B.Sc,, BA

B.L.,, M.L.O. }Pleaders Rangoon
5. Maung Tun U.

*¢. Messrs. A. McKeand, J. Mornson Representatives, Burma Chamber of
and S. E. Goldlng Commerce, Rangoon.

*7. Mr, Chan Chorkhine . . . Representative, Chiness Chamber of
Commerce Rangoon

Fnday, 2nd May 1924.

*8, Maung Tha Din Gyi . . . Officiating’ Chief -Judge, Small Cause
. Court, Rangoon.

Saturday, 3rd May 1924.

Mr. K. C. Bose . . . . Bar.-at-Law, Insein.
10. U San U . . . . Pleader, Insein.
11. Mr. A. J. Robertson . . . Bar -at-Law, Rangoon.

Monday, 5th May 1924

12. U. Phaw . . . .
13. Mr. A. C. Nlcholas . . ' Pleaders, Insein.
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Tuesday, 6th May 1924,
14. U Tha Din . . . . Retired Extra Assistant Commis-

sioner, Insein.
%15. Mr. B K. Basu . . . Secretary, Pegu Bar Association.
16. Maungas Ba U, AT.M. . . Additional * and District Judge,

Hanthawaddy and Insein.

" Wednesday, 7th May 1924.

17. Mr. R. B. Chatterji . . . 1st grade Pleader, Prome.
18. U. Shwe Hman . . . . 2nd grade Pleader, Prome.

*¥19. C. R. M. M. Muthukaruppan Money-lender, Prome.
Chettiar.

20. Maung Ba Gyi . . . . Subordinate Judge, Prome.

‘Thursday, 8th May 1924.

21. U Po Lin - . . . . . Trader and Land-owner, Thonze,
22, U Po Zom . . . . . BSecretary, Tharawaddy Bar Associa-
tion.

Friday, 9th May 1924.
*23. Mr. P. N. Chowdhury, B.A., Representative, Bassein Trades Asso-

B.L.,; M.L.C. ciation.
24. Mr., R. P. Sen . . . . Representative, Bassein Bar Associa-
tion.

25. U Se Maung . . . . Head Broker and Honorary Magis-
trate, Bassein,

. . . Managing Proprietor of U Ba Maung
' Co., Henzada. :

26. Maung Ba Maung

Saturday, 10th May 1924.

27. Ko Ba E . . . . Pleader and President of Maubin
: : Municipality.

28. Maung Ke Nyun . -+ % Land-owner and Trader.

29. U Sein . . . . 2nd grade Pleader, Pyapon.

80. U Ba Thin . . . . . Land-owner, Kyaiklat.

Monday, 12th May 1924.
81. Mr. P. D. Patel, Bar-at-Law . Representative, Rangoon Trades Asso-

. ciation.

82. J Po Lu, M.L.C. . . . Pleader and DPresident,” Maungmya
' Municipality.

83. U Yan We . . . . Land-owner, Myaungmya.

84, U So' Min . . . . e« Tenant of Labut-talokkyi, Mawlam-

yainggyun Township.
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Tuesday, 13th May 192
Maung Ba Than . . . Sub-Judge, Bassein.

«36. Maung Ba San . . . . District and Sessions Judge Basseln
37. Mr. W. B. Abreu . . . Pleader, Thaton.
38. Baw Pa Dwe . . . . Bar.at-Law, Thaton.
Wednesday, 14th May 1924.
39. Mr. L. H. Wellingtcn . . 2nd grade Pleader, Tavoy.

“40. Mr. A. J. Darwood, I.C.8. . District and Sessions Judge, Amherst.
*41. Mr. T. S. Nagppa Chettiyar . Representative, Nattikottia Chettiyar
. Association, Rangoon.

Friday, 16th May 1924.

42. Maung Maung . . . . Mill-owner, Oktwin.
43, MaungOnPe . . . . Land-owner:and Chairman, District
Council, Toungoo.
44. Mohamed Hoosein . . . Contractor and Honorary Maglstra.te
. Toungoo.
45. Mr. J. N. Surty. . . . Pleader, Rangoon.
Saturday, 17th May 1924.
*46. Mr. A. S. Gilbert, 1.C.S. . District and Sessions Judge, Tharra-
: - waddy.
47. Mr. E. Hay . . . & ) Representatives, Rangobon Bar
48. Maung Pu . . . . . Library Association,
*49. Mr. P. K. Roy . . . Representatives, Moulmein Bar Asso-
#50. Maung Tun Win . . ._,t. ciation, Amherst, .
Monday, 19th May 1924.
51. Maung Chit Ti . . . . Trader, Pyinmana.
52. Maung San Hla . . . . Trader, Kyidauggan, Pyinmana,
’ Township.
53. U Po Tin . . . . . Broker and Honorary Magistrate,
: Myingyan.
54. Mr. G. H. Witkins . . . Pleader, Myingyan. .
55. Mr. M. R. Gopalan . . . Representative, Advocates’ Clerks
Association, Rangoon, :
List of Witnesses examined in Mandalay.
7th May 1924.
' #], Mr. A. G. Mosely, I1.C.S. . . District and Sessions Judge, Manda-
N lay.
#0 USnLin. . . . . Chairman, District Council, Shwebo.
*3, Mr. Bonnerjee . .. . Secretary, Bar Association, Shwebo.

*4, Mr. J. N. Basu . . v = ) Representatives, Bar Association,
*5 Mr. L. K, Mitter . v . ) Mandalay.

*Written statement and oral evidence printed.
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8th May 1924.

6. Mr.S.B. Sen . . . . 1lst grade Pleader, Kyaukse,
7. Maung Kan U . . . 2nd grade Pleader. ) Represet atives,®3
8. Maung Hla e e e . 38rd grade Pleader} g:;aiﬁ:xjoclatlon,
9. Maung Po Aung . . . 3rd grade Pleader, Kya.uhe?
10. Maung San Pe o e . 2nd grade Pleader, Myith‘i Township

in Kyaukse District.

Written statements printed of—
1. The Hon’ble Mr. Justice C. P. R. Young
2. The Hon’ble Mr. Justice B. H. Heald
3. The Hon’ble Mr. Justice W. Carr

not examined.

Mr. T. F. R. McDONNELL, Bar.-at-Law, Rangoon.

L

Written Statement.

1. (a) Original suits, commercial and others, five or six months.
First appeals, six months.

Second appeals, six months.

Miscellaneous appeals, 4 months.

" We have no views as regards District and Sub-Courts and District
" Munsif’s Courts. This depends so much on' local conditions.

Small causes, two months.

2. In our opinion the period taken for the disposal of the proceedings
exceedg very often a reasonable limit. The cause of the delay is largely due
to shortcomings on the administrative side of the Courts. The process-
serving, copying and clerical establishments, we are inclined to think, are
generally undermanned and probably underpaid and there is not likely to be-
much improvement until these establishments are put on a proper basis.

3. We think that when a summons is -unserved, an enquiry should be
made by the Judge as to why it is unserved and possibly if the fault lies
with the plaintiff the power of fine should be vested in the Judge; if the
fault lies with the process-server some small punishment might be inflicted
on the process-server. ) i

7. We think an undue anxiety, as is sometimes observed, on the part of

some judicial officers to clear their files may lead occasionally to ignoring
the interests of suitors. While to some extent it is possible to judge of am
officer by the amount of his work, we would strongly deprecate any definite
standard of efficiency being laid down which would have relation solely to the
actual amount of work put through. Tt is not so much the amount of work
which, in our opinion, should weigh in the case of an officer’s promotion as
the quality of his work.
" 8. So far as this province is concerned, we think that it would be very
much better if there was more concentration instead of less. Waiting for
members of the legal profession is practically unknown as far as we are
aware.

12. We do not consider it desirable to relieve the District Judge of mis-
cellaneous work (a) Judicial; (b) Administrative. Very often this miscella-
neous work of both descriptions is more important than the ordinary regular
suits which he is trying. -
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13. We would not invest Sub-Divisional Judges with jurisdiction to try
Probate and Succession Certificate Proceedings and Land Acquisition Pro-’
<oedings. These are very often of enormous importance,

18. Having regard to the standard of work of the Lower Courts, we do
mot think'the right of appeal is granted in too many cases in this country.

19, This is a somewhat delicate matter, but we are very strongly of the
opinion that the right of appeal under the Letters Patent from the judgment
«of a single Judge is necessary. .

21. We think such a suggestion might cause very serious injustice to poor
people, The same applies to the suggestion contained in 23 (1). -

25, 28, 30. Any alteration in the present system would require véry
«<careful consideration as we have known a number of cases in which decrees
have been obtained by fraud, when the defendant has never been served at all,

29. We consider such a rule would be most useful.

32. Order 10 is practically a dead letter as far as we know. It certainly
is not observed in the High Court. Orders 11 and 12 are used by senior
Advocates but we are very doubtful if an examination of the parties as
-suggested in Question 33 is desirable. . )

37. We are strongly opposed to the suggestion that Courts should have
discretion to enforce a time-limit for the examination and cross-examination
«of witnesses. It is impossible to measure out, by hour or minute, the time
necessary for an efficient examination-in-chief or cross-examination of a
witness. Judges should be appointed with sufficient personality to control
proceedings before them. The making of a rule of this kind might cause
-serious injustice. )

43. Here again no rule can be laid down. There are cases which require
only a few lines of judgment. There are other cases, the hearing of which
may not last long but which may require elaborate examination of many
authorities and principles, and the judgment is necessarily long. It would
be a most fatal thing to lay down a standard of length for a judgment.

44. The answer is in the affirmative.

45. No delay has been caused by, such a practice in Burma. The dates
-are fixed by the Judges themselves.-’

46. Such a consultation invariably takes place.

47, The length of such examination cauld not be controlled except by
giving a commissioner powers which he is probably not capable of exercising.
‘We should not insist on interrogatories ordinarily. Examination on com-
‘mission by interrogatories is very often unsatisfactory.

48, We do not consider a written application supported by an affidavit
for adjournment should be always insisted on. In our opinion such applica-
tions in most cases are not made in this province on unreasonable grounds.

50. In our opinion the District Judges should be supervised by the High
Court a great deal more than they are. There appears to be very h.ttle
inspection done in this province by the High Court. This we consider
‘Tregrettable. ’

82. We think the course suggested is a dangerous one although frivolous
suits are not infrequent. We would suggest that exemplary costs sl-lould
be awarded part of which might go to the Court and part to the aggrieved
party. The present scale of costs, although recently amended, is absurdly
inadequate.

85. We would certainly not agree that the Court should have the power
4o refer to a referee cases without the consent of both parties.

86. We do not consider the multiplication of law reports interferes with
speedv justice as the official reports often omit important ru_lmgs. We
.consider the unofficial reports very often of great assistance owing to the
deficiencies of the official reports and we cannot see why any attempt should
‘be made to cut down the number of reports which may be quoted, There is
a special reason which applies to Burma for not neglecting unofficial repqrts .
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Oriminal appeals in this province, with the exception, we believe, of murder
appeals, are tried by single Judges in spite of the impcrtance of tie issue
sometimes involved. This, we understand, is frequently not the fcase in
India and we think that the unofficial report of two Judges of the High
Cowrt in India is at least as useful as the official report of one fudgment
of one High Court Judges in Burma. :

b7. We do not believe a codification of the law helps to make justice
speedy and economical any more than it helps to make the law fclearer or
more definite. It is a matter of opinion whether it would not have been
better for India if there had been no codes, and the common law had been
introduced. ’

1I.

We annex hereto a few general observations on the law’s delays in
Burma. : /

In our experience delay occurs after filing a suit. First in getting
process served; (1) Because the Courts take an unnecessarily long time in
issuing summonses; (2) because process-servers are not always available;
(3) because defendants evade service and substituted service is not granted
soon enough. o

The High Court practice is the cause of (1); while in the Small Cause
Court (2) and (3) frequently occur.

There should ‘be a severe penalty in the way of costs on a defendant
when substituted service has to be granted, if the court has reason to
believe the defendant is keeping out of the way.

Second.—By giving too long a time to defendants for filing their written
statements. .

Third.—By not having a summons for directions after filing pleadings.

Fourth>By delay in making up decrees and issuing copies. In non-con-
tenfious probate cases there is gross delay in the High Court at present.

There is a practice which obtains in the Courts in Burma which, in our
opinion, may lead to inefficiency and possibly to delay. We refer to the
practice of promoting an officer from one branch of the administrative side
of -the Courts to another. For example, an efficient interpreter instead of
having his pay increased is promoted by being appointed an Assistant
Registrar or a bailiff. This‘is necessitated apparently by the limits of pay
which are laid down for the various departments. These limits should be
revised to allow of officers who have proved their capacity not to lose in
prospects while continuing to do work in the sphere for which they are
best fitted and for which they have been specially trained.

-

Mr. T. F. R. McDONNELL, Barrister-at-Law, Rangoon, called
"~ and examined on Wednesday, the. 30th April 1924.

Chairman.—You have been at the Bar for good many years since I last
saw you.

Mr. McDonnel.—A. Yes, for 22 years.

Q. Have you many members at the Bar at Rangoon?

A. T think there are some hundred members approximately in the Bar
Library Association which is confined specially to pleaders of the High
Court.

Q. Has your practice been in the city of Rangoon almost entirely or
have you gone out into the districts also?

A. I have gone out in the districts also. Once I practised for three
months 1n Bassein.

Q. Is that in criminal cases or in civil cases?

A. In both,
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@. 1 do not suppose you have got the statistics of litigation of your pro-
vince. I am not going to ask you questions about that. But in the first
place can you tell us, in your own way, what do you think to be the chief
causes of delay in Burma and the chief difficulties in getting justice done
in this province?

A. I do not think inefficient justice is done. I think slow justice is given
but I think justice on the whole is given efficiently. The causes for delay
are administrative rather than judicial. In my note I have said that the
process-serving and the copying departments are in need of improvement.
It takes a considerable time, very often, to get a' summons served. Then
there are little matters, such as time given for filing written statement is
very often inordinately long. There is a.rule in the High Court—I think
I am right in saying that—that there must be three clear weeks before the
written statement is filed. I see no reason why in simple suits it should
not be filed earlier. (Great inconvenience is caused to parties by these delays.

Q. So far as the Original Side of the High Court ig concerned if one
brings a case to-day, in which there is a bond fide contest, how long will it
take to get it on for hearing? . .

A. I should say approximately from five to eight months in an ordinary
case provided there were no commissions. I am talking more of commercial
cases in which my work chiefly lies. »

@. Then, so far as you know, is there any complaint on the part of the
commercial community in Rangoon as regards the delay in deciding original -
suits on the Original Side of the High Court?

A. There are grievances. The commercial community considers that it
should be speeded up.

Q. How many Judges, as a rule, are engaged on-the Original Side?
A. Two. .

@. And of these one is engaged on the commercial list and the other on the
general list? .

A. That is the rule but it i§ pot always, I think, entirely carried out.

Q. Is the great part of the original work commercial in this High Court?

A. If you look to the number of cases there are more non-commercial
cases than the commercial cases but I am inclined to think that commercial
cases take up more time. ’

@. In Rangoon itself are the non-commercial cases of any special type—
land suits or mortgage suits?

A. Non-commercial cases in Rangoon are Burman. Buddhist Inheritance
. cases,

Q. Is there a difficulty in ascertaining the family law or a difficulty in
ascertaining the facts?

A. T think in ascertaining the facts.

Q. We will get from other witnesses the exact time for which the cases
are pending but in the High Court dealing first of all with commercial caseg
have you any suggestion for reform which you would like to put forward?

A. I have made certain suggestions in my note. I suggest that there
should be less time taken for filing of written statement, and I also suggest
that more attention should be paid to the process-serving in the High
Court and in the other Courts. The Courts also take unnecessarily long
time in issuing summonses. Then I think where it appears to a Judge that
the defendant is deliberately evading service a fine ought to be inflicted
in the shape of costs. Then I am inclined to think that summons for
directions is desirable which we have not got. I believe it has been intro-
duced in Bombay but I am not quite sure.

Q. Something of the sort has been introduced in Calcutta.

A. I was not sure. Then I think something should be done in the way
of securing execution more efficiently. If a decree is passed in Rangoon
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the defendant gets a taxi and goes about 8 o’clock to some garden ou ide
the original civil jurisdiction of the High Court and by that means is
able to evade. My suggestion as regards execution is that method’ for
execution ought to be simpler. 1f I want to arrest on criminal watrant
the defendant gets thp warrant in Rangoon. That warrant is issued to
the District Superintendent of Police and the man is arrested. If it is a
bailable warrant he is brought before the District Magistrate. I fce mo
reason why a similar system should not be adopted in civil arrestdi. The
warrant can be handed over to the process-server and the process-server
<an be sent out by train to Prome and the man could be arrested. It may
be arranged that security should be given for his attendance in Rangoon
two or three days later. I am not able to understand why there should be
the same clumsy method everywhere of having a certificate of satisfaction
and obtaining a copy of the decree. No real injustice could be done if
the High Court has sufficient number of process-servers so that they may
be sent out within the extraordinary jurisdiction of the High Court.

Q. In arresting the judgment-debtor is there any breach of the peace?
Is there any resistince offered when the judgment-debtor is going to be
-arrested P

A. I have heard of one case only in which there was breach of the peace
and I was myself present at that time. But it was of such a trifling nature
that no special attention had to be paid to it.

Q. When an execution process is served up-country, do you tnmk that
the whole village turns up to help the defendant?

A. I have never heard of that.

). Have you in force on the Original Side Order 37 relating to Bills of
‘Exchange?

A. Yes.

Q. Apart from Order 37, R. S: C., have you any procedure for a summary
judgment on the lines of Order 147

A. No sir, we have not.

@. T think in ejectment cases where there is no sensible defence that may
. be a very suitable remedy?

A. Of course, but we have the Rent Act.

Q. Even under the Rent Act I take it there are numerous cases where
the man is not entxtled to protection since he has not paid the rent?

A. Yes.

Q. As regards accounts on the Original Side,.are there a great many
teferences to the Registrar or Master?

A. Not great many.

Q. So you have no complaint in particular in that connection?

A. Certainly not, since the practice has been changed. Before this prac-
tice accounts used to be taken. by legal practitioners in Rangoon as com-
missioners. Now the accounts are taken by the officer of the court and
there are not many complaints.

Q. So far as you know there is no delay in this connection?

A. I do not think so.

Q. Have you any special rule or practice on the Original Side as regards
the substitution of heirs or the appointment of guardians ad litem?

A. There is no special practice. I think we follow the terms of the Code.

Q. Do you find many cases in which the first man called upon refuses to
act and then the notice goes to somebody else?

A. I have heard of one case only and that was rather a striking case.

Q. I think you see no objection to the notice going to all the possible
people and the Judge deciding in the presence of all so as to avoid delay
caused by the refusal of persons called upon to act?
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4. I see no objection to that.

@. What is the practice here with regard to interrogatories, notices to
admit documents, etc.?

A. Here they use to a large extent interrogatories and affidavits of docu-
ments. Notices to admit are rare. Interrogatories and affidavits of docu-
ments are almost invariably called for.

Q. Does a separate chamber Judge sit to deal with these matters apart
from such matters dealt with by the Registrar?

4. He does not eit in the chember, but sits in an open Court on Monday
rorning.

¢). Who deals with the ordinary mterlocutory work on the Orlgmal Side?

A. The Deputy Registrar,

Q. Surely there is an appeal from his order to the Judge in the chamber?

A. Yes, sir.

@. Now as regards non-commercial work, is that work dealt with in the
same way as commercial work?p

A. Yes. They use discovery etc. to a lesser extent in mnon-commercialb
cases.

Q. In the High Court, do you think there is"any such thing as settle-
ment of issues?

4. When a case comes up for hearing issues are settled.

@. When are the issues settled? Are they settled at the end?

A. I should think after the counsel for plaintiff has read his plea.dmgs
@. Do you think that in the mofussil one day is fixed for that purpose?

A. I must say that this system in the mofussil is responsible for a great.
deal of waste of time. I think.on the day the case is called, the plaint
and the written statement are read and the Judge with the assistance of
advocates frames issues. Issues fixed in this manner are often incomplete-
and unsuitable, and in my opinion that leads to further delay.

Q. When that takes place, is, i} the practice of the Court to examine the
parties with a view to minimiss delay or do the Courts accept whatever
1ssues are tendered on behalf of the parties?

A. T have never known District Courts examining parties. As far as I
know this procedure is not carried out in this province.

Q. As regards pleadings, apart from the High Court pleadings, in Dis-
trict Courts, are they reasonably well drawn? :

4. I think on the whole they are fairly well drawn. Cases there are of
simple character.

@. Do you think that they cause any inconvenience?

A. No, I do not think so.

Q. Is it the practice in District Courts to frame issues as they are sug-
gested by either side?

A. The Judge will say the case is a complicated one and he will be glad'
if the parties could among themselves arrange to settle the issues and if the-
issues appear reasonable to the Judge, he accepts them for the time being.

@. Do you think that the subordinate judiciary in this province is over--
worked ?

A. Yes, indeed. Not only the subordinate judiciary but the superior
judiciary also.

Q. How does the Sub-Divisional Judge manage his daily list?

4. Tt is a long time since I appeared in a Sub-Divisional Court. They,
I think, try cases up to the value of Rs. 5,000. I think they begin by

taking up miscellaneous work, but in some courts they fix special days for
this work, for instance, Mondays or Fridays.
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Q. Then as regards the list of cases, do you think the list is an unreéson-
ably long one and that many cases have to come up again and again for
hearing? Have you any such difficulty in sub-divisional courts?

A. Advocates who have some experience would not summon their witnesses
for a case which is at the bottom of the list. They would realise that it
would be a waste of time and money to summon their witnesses.

Q. Why should he put that case down on the list at all? Why are such
cases put down if they are so hopeless that the advocate would not mind
risking it? What makes Judges do that?

A. I think it is a sort of idea that it gives them a warning that the
tmme is coming for the case to be reached. I think I must correct that
" because that would not apply to districts where you have definite dates for
hearing. In High Courts that is the motive.

Q. Will you be able to tell us whether the repeated bringing of witnesses
is in fact a nuisance or not?

A. I do not think I am qualified to answer that, because most of my
district work has been criminal. I certainly think this was in criminal
cases. .

@. In the High Court you do not fix more cases for a day. You have a
1ist and as cases go up to top of that list, people get ready?

A, Yes.

Q. Apart from the High Court when you go out to the district and the
case lasts for more than a day, do they deal with it or give an adjournment?

A. Sometimes an adjournment is given two or three months hence.

Q. What is the necessity for that?

4. I think the reason is too slavish an adherence to the Civil Procedure
Code. ‘

@. Is there any reason why in Burma judges should not be ordered to
hear cases de die in diem?

A. I do not see any reason why you should not have the same system in
the district as you have in the High Court. )

@. If a witness has come on Tuesday or Wednesday, and ke is not called
until Friday, he has to hang about the court-house for about a week. Is
it not a terrible hardship on the people?

A. It depends very much on the season of the year and on the class of
the witness. It would cause great hardship to the cultivator, when he is

wanted in the fields, naturally.

Q. Except, perhaps, for reasons of that sort it may be heard de die in
diem? ..

A. Yes, it could be done.

@. You take it in certain times of the year it might be hard for some
witnesses? :

A. Yes.

Q. You have some experience of second appeals in the High Court from
the districts?

A. Yes. I used to have.

Q. What is the arrangement in this Court as regards that? I take it
there is a second appeal on a point of law from any case which is not of a
Small Cause Court type. If it is tried by Small Cause Court procedure
then, of course, there is no appeal. TIf it is not tried by the procedure
then there is no second appeal under 500 rupees. In that class of cases
what happens here? Is it tried by a single Judge, and if so, up to what
figure? v

A. T think all such cases up to Rs. 3,000 are tried by single Judges.
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Q. Above Rs. 3,000 and up to about Rs. 5,000, I take it the appeal is
heard before a Bench?

A. I believe that is so.

c Q. ?Above Rs. 5,000 I think the first appeal is preferred direct to the High
ourt

A. Yes.
(). In cases where the first court disagrees with the second court?
4. We have a special appeal,

Q. This is in addition to the ordinary right of appeal under the Civil
Procedure Code?

A. Yes.
Q. Does it come to this? If the first court in the district reverses the

trial Judge, then there is a second appeal to the High Court both on fact
and law,

A. Yes.

Q. So that in this province, really you have more liberal rules for second
appeals? .

A. I rather think that there is a similar provision in one, if not more
provinces in India. :

Q. Does that provision work all right?

A. Yes, I think it does. And I think it is desirable to retain it.
Q. You think it is a good provision?

A. T think it is,

Q. It is good if you get Judges to do it., Does it take a good deal of
time? .

A. I do not think it takes a good deal of time.

Q. Do you find any difficulty as regards any ex parte injunction granted
by the lower Courts?

A. No. I think there was a tendency some years ago to do that, but
one or two reported rulings, I, shink, of the Chief Court, induced the
Subordinate Judges to be more careful.

Q. As regards stay of execution do you find that whenever there is an
appeal on facts there is stay in execution?

A. I think there is an application for stay.

Q. What happens? Take an ordinary case of a money decree for ten
thousand rupees. The first appeal is to the High Court but the defendant
having lost applies for stay of execution to the High Court, What does the
High Court do?

A. The High Court follows the Code. It requires security and also every
provision of the Order to be complied with,

(. As regards section 115, revisional jurisdiction, what is the view in this
Court? Do you enforce revision in interlocutory matters?

4. It is hardly settled.

Q. Different views are taken up by different High Courts?

A. Yes.

Q. Is such interference frequent in this province?

A. Very infrequent.

. Are there applications for interference in revision in interlocutory

orders? v
A. Very infrequently. I do not suppose in ten years there are a hundred

applications. :

Q. Do you find any difficulty in the lower courts because of cases being
hung up by reason of the High Court sending for records?
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4. There has been in my personal experience several cases.

@. What class of cases are they?
A. Where the High Court is trying an appeal in connected cases it tends
for records. o
. @. Have you ever known pgople applying for, records to be sent up to the
High Court really with the object of hanging up cases?
A. 1 suspected it was once.
Q. Do you know that there is any rule about sending for records, that
records should not be sent up in special cases?
A. 1 do not know.
¢. Do you get many appeals arising out of execution orders?
A. Yes, a certain number, but I do not think they are much.
Q. You do not think that right is abused?

A. No.

Q. In your High Court is it the practice at the end of the hearing of a
case for a Judge to give judgment straightaway or does he take it home
and write the judgment there?

A. In some cases the judgment is delivered three months after but it
varies with the different Judges. Recently we find a Judge delivered judg-
ment in many cases at once.

Q. You do not think that something could be done by insisting on the
importance of having a reasonable staff of shorthand writers so that where
a Judge wants he can dictate his judgment? :

A. That point I forgot to mention before. At the present moment the
administrative side of the High Court is starved. There are not enmough
shorthand writers. It would be an economy of public time and public money
if each Judge and each Registrar had a shorthand writer. In other pro-
vinces even the District Judges are allowed shorthand writers. Here, I
believe, I am speaking subject to correction, there are three shorthand
writers in the High Court and there are eight Judges. The administrative
side of the staff is starved. In the High Court we have to wait for three
or four weeks for a copy of a short judgment and when we get a copy of
the judgment we have to wait still further for weeks for the decrees. When
an appeal is to be filed you will understand that it is exceedingly dangerous
if the decree is not forthcoming at the same time as the judgment. We
cannot file an appeal without the decree and I know the decree cannot be
got for over a month after the judgment has been delivered.

Mr. Justice Stuart.—Q. Is that in the High Court only or in the districts
also? *

A. It is exactly the same in the District Courts also. Perhaps the High
Court is worse than the District Courts.

Q. When do you expect an urgent copy in a District Court?

A. T would probably get it in a week.

Q. You would not expect the next day.

A. Very rarely.

(. And ordinary copies?

4. In three weeks.

Chairman.—Well, about the shorthand writers I may say that about a
year or more than a year ago there was appointed a Retrenchment Com-
mittee for the Calcutta High Court over which the present Home Member
presided and the first thing the Retrenchment Committee did was to recom-

mend the appointment of several more shorthand writers as a matter of
retrenchment and you say that there are only three shorthand writers here?

A. I think I am right—for taking down the judgment. Besides judg-
ments, there must be a good deal of administrative work for the Chief
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Justice and the Registrar and probably the Registrar requires one shorthand
writer.

Sir T. Desikachari.—@. I would like to ask you some gquestions with
regard to the jurisdiction of Small Cause Courts at Rangoon. Do you think
their jurisdiction can be enhanced to Rs. 3,000?

A. No. 1 do not think,

@. Why not?

A. T think the issues involved in cases over two thousand rupees are
wery often much more important than the actual money. I think it is
desirable that Small Cause Courts should be confined only to contracts up
to Rs. 2,000.

¢. The limit of two thousand rppees must have been fixed many vears -
ago?

A. Yes, that is quite so, but it represents 130 pounds. I,think County
«Courts in England do not exercise jurisdiction above that. In England
«County Judges have more experience than Small Cause Court Judges in
Presidency towns.

Q. Will you please just look at section 14 of the Burma Small Cause
Court Act? Do you think any kinds of suits can .be made to be brought
within the jurisdiction of the Small Cause Court?

A. I think this act has been amended. There has been a slight amend-
ment on this very point. I think one can get distress warrants in a Small
Cause Court.

Q. What kinds of suits do you think can be brought under the jurisdic-
tion of Small Cause Courts?

A. 1 do not see why immovable property should be excluded from the
Small Cause Courts. I think suits for the specific performance, for obtain-
ing injunctions, for the cancellation or rectification of instruments should
Ye excluded. Suits for a general average loss and on policies of insurance
on sea-going vessels, for compensation in respect of collisions, for compensa-
tion for the infringement of a patent, copyright or trademark should also
be excluded, but I do not see any’ objection to extending the jurisdiction of
Small Cause Courts to land cases where the pecuniary limit is two thousand.

Q. 1 find that your Small Cause Courts dispose of suits falrly expedi-
tiously? Is that so?

4. Yes, that is so.
Q. What about other classes of suits, for instance, malicious prosecutions?

A. I do not like that such cases should be brought under the jurisdiction
of Small Cause Courts. The atmosphere of Small Cause Courts should not
be spoiled by suits relating to adultery, abduction, etc.

Q. Will you kindly turn to section 24 of the Act? Do you think that
an appeal lies to the High Court from every decree when the amount exceeds
one thousand rupees?

A. Yes, appeals lie to the High Court.

Q. Do they always go to the Chief Justice or before a Bench of Small
Cause Court Judges?

A. We have no such system here as exists in Calcutta and Madras,

Q. Have you got a large number of appeals from Small Cause Courts?

A, Nearly every contested case over Rs. 1,000 is appealed.

Q. Would it not be better to have benches of Small Cause Court Judges
to dispose ot such appeals?

A. I do not think the system would work satisfactorily. I do not think
you will find that benclies formed of Judges of the Small Cause Court will
be satisfactory.
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Q. In Madras it seems to be fairly satisfactory. I do not think there is
any complaint at all.
A. The legal talent in Madras is probably superior.
Q. Let me take the next point with regard to the training of township
Judges, do you know what sort of training they receive?
A. T do not know.
@. Do you not appear in mofussil Courts?
A. I do appear in mofussil Courts but not in Township Courts or Sub-
Divisional Courts. As a matter of fact most of my practice is criminal.
. Have you ever appeared before District Judges?
. Frequently.
. Are they generally Civilian Judges?
. Do you mean to say Indian Civil Service people?
Yes.
. I think majority of them are mot. ‘
. From the 18th December I see there has been a change?
. Yes, the majority of them are not civilian judges. The majority are
Burmese Barristers or Burmese promoted from provincial service.

Q. Are they generally people who have a fair amount of legal training?

A. I think they need more training.

@. With regard to the question of speeding up work, I think it is neces-
sary to have efficient Judges instead of having a large number of them?
From the point of view of efficiency, do you think that the subordinate judi-
ciary can be recruited from a more efficient class? '

A. I do not think, with the material of the country as it is, it is pos-
sible to get more efficient people.

@. So you will have to get on as it is for some time to come?

. A. I am inclined to think so.

Q. Are any people selected from the Bar?

A. Yes, a certain number is selected from the Bar.

@. After how many years’ practice are they selected?

A. I believe the minimum is five years, but I am not quite sure with
regard to that.

Q. Have many members of the Bar been selected and appointed in that
manner? :

A. Several.

Q. But you have no expecierice 'as to how they have been doing that work?
I am putting you the question with reference to the enhancement of juris-
diction of townships.,

A. My experience is somewhat small and it is confined entirely to what
I have seen on paper. I have seen judgments which have been brought to
me for advice. I have never appeared before these gentlemen and I do not
think I am competent to express an opinion.

Q. With regard to process service establishment, I think there is always
a bailif to get work out of the process-servers—a bailiff and a deputy
bailiff ?

A. Yes.

Q. Those are the persons who have the superintendence of all the process

. service establishment. I am going to ask you having regard to the evidence
we have heard in other provinces, are the process-servers fairly honest and
whether they are free from corruption?

A. From what I have seen, I do not think they are honest.

Q. How would you have control over their work? Does anybody see
whether they have served so much percentage of processes?

POPOPORD
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I imagine that is done by the bailiff. I am not in a position to say.
Your impression is they are not free from corruption?

It is my experience that they are not free from corruption.

How about the bailif himself ?

I do not know really anything about him,

So that if a dishonest defendant wants to evade the service of pro-
, he can very easily do it?

Very easily, and it is done very frequently.

With the connivance of the process-server himself?

I believe so.

What would you do to rectify this corruption?

I think you want a more stringent supervision by the officers of the

A.

Q.

A.

Q.

4.

Q.
cess

A.

Q.

A.

Q.

A.
Lourt.

¢. What is the pay of a process-serverf

A. The pay is from Rs. 16 to 22.

@. What do you think is the living wage here?

A. If they want to have the process served efficiently, they ought to get
amen on Rs. 30 a month, and they should be punished severely if they do
not do their work all right.

Q. With regard to the bailiffs, do you think that they are fit enough to
exercise this ccntrol and supervision which you are referring to?

A. I do not know who is the bailiff of the High Court. As I have said
before, when I am talking of Courts, I mean High Courts, because I have
very little practice outside.

@. Who is the person that is to supervise?

A. I think from the Chief Justice downwards. There should be more

careful supervision of the administrative departments as regards delays and
<corruption.

@. As far as I can see from your rules, they have prescribed 600 pro-
cesses for a process-server in the mofussil and 1,800 in the town for one year,
‘That seems to be a fair amount of work?

A. But I do not think you can judge whether a man is corrupt or not
from his work, whether he {ms done three on one day and only one on the
next day.

@. What do you think of benami transactions?

A. We do not have many benami transactlons in this province. I came
across one or two at the most.

Q. I was reading the memorandum of a District Judge and he thought
it necessary to have some ruling preventing benami transactions?
A. I do not think it is in the least necessary.

Q. Do?you think any rule or law or custom requires codification in this
province

4. I do not think codification will be a useful thing at all.

Q. How about the partition of immovable property? If it is Mitakshara,
no document is necessary. Would you be in favour of saying that a pro-
perty worth Rs. 200, 300, or 500 should be evidenced by a document? -

A. T should certainly introduce a provision similar to that you have in
partition.

(). Do you know that a lot of evidence is produced in suits for partition of
Hindu families?

A. T never had a case of the partition of a Hindu family in this province.

Q. You do not think there is any necessity to have any rule, or procedure
or suhstantive law codified here?

A. No. I am not in favour of codification. I do mot think it helps.
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Dr. DeSouza.—@. With regard to second appeals, the Burma Courts Act.
gives more liberal.rights, namely, when the first appellate court reverses
the decree of a trial Court, then there is always a right of second appeal
to the High Court, unless the subject-matter of the suit is less than Rs. 500
in the case of a Small Cause Court nature. Now, with regard to these
more liberal rights of second appeal given by the Burma Courts Act, you say
it is a salutary right and you would like to have it. Would you not bring:
[3 - . . sy - .

-1t in conformity with the rule prevailing in other provinces?

A. No.

Q. Do you find that in consequence of this practice, there is a tendency
to confirm the decree of the trial Court in order to avoid a second appeal?

A. I do not think that there is that tendency.

@. You have not heard any complaints?

A. I do not think that the Judges—who are men of discretion and some-
standing—would be moved by such motives as that.

Q. At any rate you have not heard of any complaint against them?
A. No, I have not.

Q. You said that there was difficulty in getting copies in the district
Court as well as in the High Court and average time taken up is three to four
weeks.

A. I do mnot think I said the average. Sometimes it happens that we-
have to wait for short judgments for three weeks,

@. And in the District Court?
A. We get them quicker.

Q. Is there any maximum period fixed before the expify of which the-
District Court should supply copies? .

A. My experience is very small in the district courts. I get these judg-
ments to take up appeals in the High Court. : :

Mr. Justice Stuart.—¢@. You think that the copying department should’
be overhauled completely ?

A. Yes.

@. T notice that not much use is made of Order 41, Rule 11, in second’
appeals. c

A, That is so.

Q. The Court does not dismiss a very large number under that Order?

A. In this province there are not a very large number of appeals filed.

'Q. Then the right of appeal is not abused?

. /As No.

@. From the figures I find (I just want to bring that point out) that they
are very well forward with their second appeals. I find there were 1,572
appeals before the High Court and at the end of the year there were only
- 507, representing only four months work. I find that figure good in com-
parison with figures in other provinces.

A. Yes. Before I forget there is a matter to which I wish to refer.
I say the copying department and making out of decrees require overhauling.
I also think that interpreter’s work not only in the High Court but also in
the other Courts is bad. T am told by my Indian friends that interpreting is
bad and what I have observed is this that a good interpreter when he-
reaches a certain stage is promoted to some other appointment. We have,
for instance, a gentleman who was an excellent Tamil interpreter and he -is
now an Assistant Registrar. We lose his service as an interpreter because
his pay is not commensurate. I do not think that these interpreters have
got sufficiently good prospects in this province.

@. The question is peculiarly difficult in Rangoon?

4. Yes, there are so many languages—Chinese, Tamil, Telugu, Hindus-
tani and dialects.
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Mr. Dunkley.—Q. You said that delays on the Original Side of the
‘High Court are not so serious as those in the mofussil Courts. .

4. I said that suits on the Original Side were not subject to as much
delay as the suits in the mofussil. I was speaking of commercial suits.

@. I suppose you have not any definite figures.

A. I have not got the figures. I am giving my experience.

Q. Is it not a fact that on the Original Side of the High Court there is
always a very large number of cases ready for hearing and the delay pro-
bably occurs because there is no Judge to take them up?

111 Yes, that 1s so. There is always a large number of cases ready for
‘trial.

@. Do you not think that as far as the Original Side is concerned the
«delay is really due to the fact that only two Judges can be spared and that
if another Judge could be spared the duration of suits would probably be
reduced by half? There is a special list of cases which are ripe for hearing.
‘There is a daily list and then there is a weekly list and that contams cases
‘which can come on,

A. No. Many cases which cannot come on appear in the weekly list.

@. Still you agree that the average duration of cases outside Rangoon
is very much less than in the Courts in Rangoon?

A. T think probably that is so.

Q. Then you said that there is a great waste of time in Courts outside
Rangoon as regards settlement of issues?

A. Yes.

Q. Is it not a fact that the practice is for issues to be settled on the
-day on which the written statement is filed P

A. No, my experience is that another date is ﬁxed for settling the issues.

@. Then with regard to the question of Civil Courts fixing too many
cases on one day. Is it not a fact that they fix more cases than they can
-cope with, if all the cases come on, because it is highly probable that at least
-some of the cases fixed will not!be ready for trial and will have to be
adjourned ? ‘

A. I think they fix more cases than they can cope with only for the
Teason that if a case is not taken up (i.e., witnesses in that case do not turn
up or something else happens) they can take up another case.

Q. Then with regard to the question of hearing cases from day to day.
Here again you know most of the Sub-Divisional Judges have to try criminal
cases?

A. That is sc; I had forgotten to mention this fact.

Q. If a Judge is trying a case to-day and wants to take it up to-morrow
-also, there may be an accused wunder the custody of the police coming wup
for trial before him. Do you not think it is impossible for him to go on
hearing civil cases from day to day?

A. Yes, that is quite so. The same is the case with District and Sessions
Judges. They have also to do criminal work and cannot take up a case
from day to day. May I point out that 1XV had a long case before a District
Judge and he had fixed a date for that case. But on that day a criminal
case came up for hearing and my case was postponed for two or three months,
that is to say, a very long adjournment was given.

Q. Do you not think that if a Judge takes up a case from day to day
his work will be blocked?.

4. Of course.

Q. Then with regard to the question of Letters Patent appeals.you told
Mr. Justice Rankin that a certificate of the Judge trying the case has to
be obtained P



182

A. It was Mr. Justice Rankin who told me that. I confess that I have
not read the Letters Patent very carefully.

Q. Under the rules there is no necessity for such a certificate in appeals
from decisions of the Original Side Judges of the High Court. Do you
consider it would be a good thing to alter the rules so that in cases of less
than Rs. 10,000 in value there should be no appeal except on a certificate
of the Judge trying the case? .

A. I do not think first appeals under the Letters Patent should be subject
to the leave of the Judge trying the case. I do not think such leave is
required in England.

@. I think you will-agree with me that District Courts ought to have
shorthand writers?

4. Yes.

@. I think shorthand writers will save time?

- A. Undoubtedly. There is one matter with regard to which Courts in
India differ from Courts here, and the matter relates to the printing of
records. In Calcutta and Madras, perhaps in all the provinces, records are
printed, but’ we have nothing of that kind here. I think I am right in
thinking that records of even District Courts and Munsif Courts are printed
in those provinces.

Mr. Justice Stuart.—Judgments are printed.

A. But it is a very great point.

Mr. Dunkley.—@Q. Do you think that the employment of shorthand writers
will have the effect of speeding up work particularly in the High Court and
the District and Sessions Ceurts, where the Judges have a lot of miscella-
neous work to do?

A. Yes.

Q. With regard to the question of copies, I suppose you know that the
system in the High Court is quite different from the system followed in
other Courts? In other Courts copyists are paid by a share of the copying
fees, and get no other remuneration. In the High Court, they are paid a
fixed salary.

A. Yes. .

Q. Have you ever known of a case in which there was serious delay in
obtaining copies in District Courts? My experience is that outside the
High Court there is never any delay, although I am not quite sure about
Rangoon itself. .

. A. There is delay in obtaining copies of judgment and decree for filing
an appeal. I think it takes about two or three weeks.

Mr. Justice Studrt.-—Q. What amount of copying fee does the copyist
get?

. 4Ir. Dunkley.—He gets two-thirds and the Government gets one-third.

Q. Who gives the paper?

Mr. Dunkley.—It is Government paper that is utilized. Then you say
something about the present judicial system. Do you think that the old
system of having Divisional Judges was better? He was in charge of several
districts, most probably three or four districts, and could exercise a closer
supervision over the work of District Judges than the High Court can do.

A. Yes. I think the old system was better.

@. You said that the question of codification of the Burmese Buddhist
Law would not serve any useful purpose. Don’t you agree that it is out of
the question because it is still in an unsettled state on many points?

A. T agree.

Mr. Chari.—Q. Though it may not be possible to codify the whole of the
Buddhist Law, have you any experience of adoption under the Buddhist
Law? Twenty-five witnesses would come forward and say that X adopted Y.
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Don’t you think it will be better if you have a rule that no adoption will be
recognised unless accompanied by a registered document?

A. That does not mean codification of the law.
Q. Suppose the Burman Buddhists have no objection?
A. I have no objection,
Q. As regards commercial cases, you say, it takes 5 to 8 months to
dispose them of?
. That is a very rough estimate.
. Is it from the time the plaint is filed ?
. From the time the defendant makes his appearance.
. Don’t you think the period is too long? '
. Well, I do know that the commercial community wanted to speed it

RO RO R

up.

You know there is a tremendously long pending list in the High Court,
So far as that Court is concerned, it is all right.
: A. I think if you go through these cases, the number of them are not so
arge.

Q. But many of them are not all cases whlch are in the least rlpe for
hearing?

A. But the great majority of them are ripe for hearing.

Q. As regards execution matters, have you had experience of a man
hav1png a thousand rupees worth decree and getting hold of broken chairs,
ete.

A, Yes.

@. Don’t you think it seriously delays the work of the Court?

A. If at all he can attach broken chairs.

Q. If it is within the provisions of Limitation Act, then the execution
ought to be revived after every three years, and it will give him time
within which to execute.

A. Under the rule he has got that privilege.

Q. Why not we do away with that renewal and give him a fixed time
within which he should execute his decree. Don’t you think it would save
a good deal of the Court’s time? . .

A. Yes, I see no objection to that.

@. You will do away w1th that sort of execution?

A. Yes,

Q. Do vou knew that in the Small Cause Court Act, it gives unlimited
jurisdiction ?

A. As far as I know it has never been used.

Mr. J. HORMASII, 1.S.0., ‘Barrister~at-Law, Taxing Master and
Official Reference of the Rangoon High Court.

Written Statement.
1. A, (i) High Courts.

Original Suits.

(a) Commniercial—uncontested, 4 to 6 weeks; contested, 4 to 6 months.
(b) Others—uncontested, 4 to 8 weeks; contested, 2 to 8 months.
Yes. The mein causes of the delay are: apathy of the plaintiff and his
]egal adviser, various devices by the defendant to delay hearing, general
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inclination on the part of members of the Bar to oblige each other in the
matter of postponements, and their inability to give adequate time and atten-
tion to the preparation of cases.

3. (¢) If the Court considers that summons to defendant has been returned
uns_erved more than twice through want of due diligence on the part of
plaintiff it should have power to dismiss suit against defendant not served.
No appeal should be allowed.

(ii) Not more than one adjournment and that only on good cause shown
should be given for filing written statement.

(i11) Adjournments on the ground of counsel being engaged elsewhere
should be systematically refused.

(iv) Responsibility of advocates to clients for conduct of cases in which
they are engaged should be enforced.

(v) Delays incidental to interlocutory proceedings should be reduced by
setting down cases in which written statement has been filed for directions
and making it obligatory on parties to obtain all such necessary directions
as would be given at the hearing of a summons for directions.

Returns of commissions to examine witness issued to other Courts within
the time fixed should be strictly enforced.

(vt) Introduction of Third Party Procedure. Members of the Indian Civil
Service should elect from the beginning to be in the judicial branch aad
should spend a year of their period of training in reading in the chambers
of a practising Barrister or in working in the capacity of an articled clerk
to a solicitor. They should ordinarily serve for 2 years as Sub-Divisional
Judges before they can expect to become Divisional Junior Judge. Township
Judges should increasingly be recruited from those who have either practised
at the Bar as lst or 2nd grade pleaders or have worked in the office of a
practising advocate or pleader of the 1lst grade as an assistant or articled
clerk for a period of not less two years. A judiciary recruited from men
who have had no experience in the practice of the law is apt to be weak and
a weak or poorly equipped Judge is generally the cause of much of the delay
that occurs in the disposal of cases in his Court.

7. A Judge should be expected to sit in Court and hear cases as a rule
from 11 A.M. to 5 p.M. with half an hour’s interval for lunch. He should so
arrange the work of his Court as to provide sufficient work for a full day’s
sitting. The High Court Original Side system of bringing up ecases for
hearing in turn from a peremptory or warning list of cases ripe for hearing
(except when special dates are fixed for special reasons) is in my opinion
most conducive to that end. Further, delivery of judgment in cases where
judgment is reserved should not é&xcept in cases of exceptional length or
difficulty be delayed for more than 2 weeks. The diary of each case should
show the time from day to day for which the Judge is occupied in hearing
it. Besides that the Judge’s personal diary should show the number of
hours for which he sat in Court. When this number is less than 5, he should
enter a brief note stating the reason and how the balance of time was
occupied. Inspecting officers should inspect this diary and check it with
the diaries of some cases. A record should be kept in a register of the
average number of cases disposed of in a month by every judge during his
tenure of office. A fair average of monthly disposals could in this way be
obtained and that should be regarded as the standard of efficiency for a
judicial officer.

8. Yes.

9. No.

15. Section 14 of the Rangoon Small Cause Court Act, 1920, applies in
place of Schedule II of the Provincial Small Cause Court.

Suits for declaratory decrees in regard to attached movable property of
the value of Rs. 2,000 and less under Order 21, Rule 63, should lie in the
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Small Cause Court; also suits in relation to the specific performance or reci-
sion of contract in respect of movable property of the value of Rs. 2,000
and under. Suits to enforce simple mortgages by sale of the mortgage pro-
perty should in my opinion continue to be dealt with in the High Court, as
the uncontested suits of this nature are capable of being dealt with as speedily .
in the High Court as in the Small Cause Court. The procedure relating to
sales of immovable property is foreign to a court of summary jurisdiction.
There is no objection to suits relating to partnership with small capital
(where no immovable property is involved), being dealt with by the Small
Cause Court, except that where there is an issue as to whether a party was or
was not a partner. a summary hearing an. decision would not generally prove
suitable. Such cases in the High Court ure very few and the cost of liti-
gation in the High Court is as a rule not necessarily high.

16. (2) Summary procedure could not I think be introduced in the lower
Courts with good results. The procedure is not much used in the High
Court—not favoured by the Bar. It does not necessarily tend to speedier
disposal of cases.

17. There is no difference in the cost of instituting a case whether it is
contested or not. Uncontested cases apart from delays arising out of the
service of summons and procuring of evidence on commission would not be
more speedily disposed of by the Sub-Registrar than they are by the Courts.

19. (a) Judgments in interlocutory matters and in matters arising in the
execution of decrees and judgments merely deciding a preliminary point of
law or procedure ought not to be appealable except with the leave of the
Judge to be given where it is shown that the party desiring to appeal will be-
materially prejudiced in the event of no appeal being allowed.

(b) I consider the suggestion a sound one.

20. About 15 per cent. of the second appeals to the High Court are
summarily dismissed. Second appeals should be allowed in land suits irres-
pective of value.

21. Discretion to compel the deposit in a proper case might with advantage
be given. “

23. Yes. I would accept the suggestions (1) and (2). Subject as to (1) to
the Court being given a discretion to dispense with the deposit in special
cases.

24. In my opinion it is not the procedure at the trial that is at fault.
Judges, advocates, pleaders, parties and witnesses being in the majority of
cases what they are, the present state of things will continue. I would refar
in this connection to my answers to Questions 3 (iv) and (v), 7 and 87. In
Small Cause Suits (except where an appeal is allowed), summary procedure
must be rigorously enforced, no written statement should be allowed and hear-
ing must take place on the date fixed for final disposal or on the following
day or days and must be continued from day to day if necessary.

25. The remedy lies in keeping a strict watch on the process-server’s work.
If his affidavit shows satisfactorily that more than one or two attempts to
effect personal service have proved abortive owing to his not finding the
defendant and that defendant was actually living at the time in the house
where he has been searched for and that in consequence of the defendant
not being found personally the summons was posted on the outer
door of the house, the summons should be held duly served. The procedure for
service of notice under section 106 of the Transfer of Property Act would in
my opinion prove suitable and should be applied to the service of summonses
and notices under the Civil Procedure Code. ‘

26. I do not think there is a material difference. The answer to the second
part of the question is in the affirmative.

27. They are not neglected in the High Court and I have no reason to
think that they are much neglected in other Courts in Burma.
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28. The answer to the first part of the question is in the affirmative. The
Court ought to have a general discretion .to send a summons or notice by
post even when the addressee resides in British India. The Patel or Head-
man of the village can I think be used for serving summonses and notices.
He should be provided with forms of affidavits to be sent with the returns
and should make the affidavits before the nearest Civil Judge, Magistrate or
Sub-Registrar. He should receive a bonus at the end of the year based on the
number of perscns served with process of which he should keep a register.

29. Yes. Such a rule would be very useful.

30. The suggestion is a good one. The process-servers of the High Court
act in accordance with this suggestion.

31. None, An experienced judge is required to ensure the proper framing
of issues., '

32. So far as the High Court, Original Side, is concerned the provisions
as to discovery by interrogatories and as to admission of facts and documents
are not made much use of. The Bar do not, I believe, think muchi good results
from making use of these provisions generally, and it seems to 1me that in
most cases they do not give attention to the preparation of their client'’s
cases until the case is about to reach hearing, when it is too late to think
of making use of the said provisions. The provisions as to costs in Rules 2
and 4 of Order XII, are in practice entirely ignored. I am unable to suggest
a remedy.

33. The answer to both parts of the question is in the negative.

34. Even in the High Court, Original Side, the provision is not stx;ictly
enforced. The Court should ordinarily refuse to issue a fresh summons for
a witness who had once been summoned and served for a particular date.

35. So far as the Original Side of the High Court is concerned, the answer
to the first part of the question is in the negative, although it does happen
at times that much unnecessary and avoidable oral evidence is let in becaus2
the counsel is not sufficiently prepared or is merely holding another’s brief.
As to the 2nd and 3rd parts of the question I would suggest, though not
without sofne hesitation, that the Court might be given a discretion to limit
the number of witnesses to be called to prove the same fact or set of facts.
An experienced Judge does in practice exercise some moderating influence of
this sort by making a suggestion which is accepted by the pleader concerned

that further witnesses might be unnecessary.

36. I agree with the suggestion, the adoption of which will result in the
saving of the time of the Court to some extent.

37. I do think that Judges of the High Court and District Courts and
_ Judges of Subordinate Courts recommended by the High Court should have a .
discretion to record a note at anyrpoint of the examination or cross-examin-
ation’ of a witness that the examination or cross-examination must be ended
within a stated length of time. At present it is impossible to stop much
desultory questicning that goes on although the presiding Judge has clearly
come to the conclusion that a witness’s examination or cross-examination is
being spun out either because the advocate or pleader is not at the time
sufficiently instructed or prepared or because he wants to impress his client
with the number of questions put to the witness, Knowledge of the fact that
the Judge has the discretion will in itself go a long way to put a stop to such
desultory and aimless questioning of witnesses.

33. The provisions of Order 37, Civil Procedure Code, might with ad-
vantage be extended to suits on a registered mortgage, to smits for money
due on a pronote, and collaterally secured by the deposit of title deeds of
immovable property and also to suits for the price of goods sold and del-
vered. These provisions are however not popular with the Bar. Costs allow.
able under the decree should be the ordinary costs, on the uncontested scale.

39. The answer to the first part of the question is in the negative.
40. The answer to the first part is in the affirmative.
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If the legal representative does not come forward within say 3 weeks and
tequest to be added as a party, the opposite party may apply for a notice
addressed to the legal representatives of the deceased (generally) calling on
them to show cause why the claim or statement of defence should not be struck-
off with costs and a decree entered against the estate or the legal represent-
atives of the deceased. This notice should be served by posting a copy thereof
on the Court notice board and on the outer door of the house in which the
deceased resided at the time of his death and on such service being effected
the Cot}rt shall presume that the legal representatives were aware of the
ﬁroceedmgS_. A similar notice could be taken out and served by the decree-

older against the legal representatives of his deceased judgment-debtor anrd

on that being done execution could be granted against the property of the
deceased.

41. The answer to the first part is in the affirmative. The remedy lies
in requiring the plaintiff to obtain the consent in writing of one or more -
possible guardians and to verify that consent by affidavit to be filed with
the application for the appointment of a guardian ad litem. If such consent
could not he obtained he should state the fact in his afidavit and ask for -
the appointment of an officer of the Court or such other person as. the
Court thinks fit as guardian ad litem. Service on the minor is a farce and
should be done away with. If the proposed guardian:-who has consented to
act is not the natural guardian or the person.having the custody of the
minor, notice to him or her alone need issue before making the order of
appointment (vide Rules of Practice of the Madras and Calcutta High Courts,
Original Side). '

42, The practice of granting ex parte injunctions and orders of attachment
or arrest before judgment is occasionally taken undue advantage of even
in the High Court and therefore presumably in the lower Courts. It might
be checked to some extent by awarding penal costs or exemplary compensa-
tion to the injured party.

44. T do not think this is usually done.
45. Not in the High Court. It has not led to delay in disposal.

46. They are not usually consulted in the High Court, Original Side,
where cases are brought up for hearing in turn. It has not led to any
delay in disposal. No rule is wanted; consultation would not do much good
as a rule. Advocates and pleaders consult among themselves so that thos
engaged in the next case might know when it is likely to begin. :

47. The trial of cases in which commissions for the examination of
witnesses are issued are as a rule unduly delayed by reason of the examina-
tion of witnesses on commission. It does not seem necessary to control thé .
length of such examination. The delay arises from parties not appearing
before the commissioner or from adjournments being asked and allowed by
him. I would not add to the powers of commissioners. I would insist
on written interrogatories except by leave of the Court and where such
leave is given, no extension of time for return of commission or reissue of
commission ought to be granted, even on good cause shown unless the party
applying, if a defendant, deposits the amount claimed in Court and complies
with such terms as to costs or otherwise as the Court may think fit to
impose. If the plaintiff applies for reissue or for extension of time for return
of commission the application ‘should only be granted, if at all, subject to
his paying the defendants Rs. 150 or his actual cost of the commissioa .
whichever is greater, or if the case is not contested subject to his forfeiting
the whole or a part of his cost of the suit.

48. The answer to both parts of the question is in the negative. I
understand that there is reason to suspect that in the Subordinate Courfs
applications for adjournments are encouraged rather than checked by day
costs for adjournments. In the High Court it is not usual for an advocate
either to oppose an application for an adjournment or to ask for the costs
of an adjournment to which he does not consent.

G
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. 49. T have reason to believe that in most cases suits are not tried con—
tinuously day by day in the mofussil courts or even in the Rangoon Small
Cause Court, the reason being that other cases or work is expected to
engage the Judge’s time on days intervening between the dates of the first
and the adjourned hearings. If a rule is made that the hearing of a suit
once begun must be continued from day to day except when an adjournment
becomes absolutely necessary from an unforeseen cause, e.g., the sudden and
serious illness (to be strictly proved) of a party or his witness or pleader, I
do not think it will be difficult to enforce it. But such a rule could or’ﬂy
work where contested suits are not usually fixed for specific dates but
are taken up for hearing in turn from a peremptory list of cases ripe for
hearing. There is not much substance, in my opinion, in the usual arguments-
that unless dates are fixed great confusion and inconvenience to witnesses,
parties, etc., must result. It is the Bar more than the public who would
oppose the High Court system of hearing cases to a finish from day to day.

50. Yes, but the inspection can only be more or less superficial and does
not result in much good beyond the correction of errors in the keeping of
registers, etc. - :

_ 5L, I doubt if a system of giving special expedition to commercial suits
in the Subordinate Courts of the province would prove to be of any appre--
ciable value. Even in the Rangoon High Court the Bar is not keen to
take advantage of any special provisions intended to give expedition to
commercial suits. It might, however, be provided that on a plaintiff’s satis—
fying the Court that a case falls within the definition of a commercial cause
or suit and applying for the hearing to be expedited, the Court shalk
expedite the hearing so as to ensure that the disposal of the suit is hot
ordinarily delayed for a longer period than 6 to 8 weeks after the service
of the summons. :

52. Garnishee procedure ought to be introduced in the Courts generally.

53. I would agree to the extension of the principle of section 21, Civi¥
Procedure Code, to proceedings in execution generally.

54. I think the investing of Courts to which a decree is transferred for
execution with the powers mentioned would be an improvement on the present
procedure. . - )

55. The modification suggested would result in making justice speedier
and more economical generally and would incidentally benefit the persons
interested in obtaining a fair price for the property.

56 (@) I am not in favour of curtailing the period given in section 483,
Civil Procedure Code, for execution of money decrees or of altering article
182 of the Limitation Act by substituting 1 year for 3 years therein or of
altering the starting point froin the date of the last application to the date
of the last order on the last application. As to whether it is necessary for
the decree-holder to apply every three years or one year, I do not think
the change suggested is necessary or will result in any improvement on the
present state of things.

57. The alteration suggested in this question will, I think, result in check-
ing benami purchases at Court sales and is calculated to diminish litigation.

58. I approve of the alteration suggested to Rules 1 and 2 of Order 21.
It will prevent the Court’s time being wasted in inquiries as fo whether or
not an alleged payment out of court was in fact made.

59. Notice to the transferrer would ap}f)ear to be scarcely necessary after
the filing of an affidavit by him as to the fact of the transfer. Notice to the
judgment-debtor should I think nevertheless issue under the first proviso
to Rule 16 of Order XXI. )

f think there can be no objection to the second proviso to the rule being
modified. Its modification should enable, e.g., a surety who was Sl:led as

. co-defendant or the msker of a promote who was & co-defendant with an
endorsee to recover against the defendant who was the real debtor withous

filing a separate suit.
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60. I think the discretion given to the Court is useful and should not
be taken away. - i

_61 (a). T think the_ notice is necessary, e.g., to prevent a judgment-debtor
being taken by surprise in execation. Clause (2) gives the Court discretion
to dispense with the notice on special cause being shown. Notice of the
execution petition itself is in most cases unnecessary. It may be provided
that notice under Order 21, Rule 22, shall not be necessary where the Court
orders notice to be given to the judgment-debtor of the execution petition
in which substantial relief is asked for.

(b) The deletion of Order 21, Rule 22, is in my opinion not called for and
is likely to result in abuse of the process of the Court.

62. The suggested provision with regard to money decrees might work
hardship ; clausa (3) of the rule gives the Court a discretion to require security
or impose conditions. It might be modified by giving the Court discretion
to require the amount of the decree and costs to be deposited.

63. There is no necessity for special notices in the different stages of
execution of money decrees sought to be executed by the sale of immovable
property. According to our practice (apart from notice under Order 21,
Rule 22) the only notice issued is the notice for settling sale proclamation.

64. I am not in favour of the rule suggested in-the first part of the
question. The furnishing of particulars for and the drafting of a sale pro-
<lamation takes some time. Issue of the writ of attachment ought not to be
delayed pending the preparation of the sale proclamation. :

64. The answer to the last two parts of the question is in the affirmative.
It should be open, however, to the vakil who is served with notice after
the lapse of some time, say a year, from the date of the decree to appear
and ask for time to communicate with his client, If these rules are made,
vakils may be expected to protect themselves by taking and keeping a note
of the address for service on the client and including in their fees a small
sum for the cost of forwarding notices of execution petitions.

65. No. .

66. I would not suggest any alteration in the present procedure in the
-direction indicated. There is in my opinion no reason why a purchaser
at a sale in execution of mortgage decree should be put in a more favoured

position than a purchaser at a Court sale other than a sale in execution
of a mortgage decree. .

I am against the suggestions (a)—(d). There is, as far as I am aware, no
-encumbrance certificate available in the registration offices here.

(¢) The time granted is 6 months from date of preliminary decree. In
my opinion the period of 6 months should count from the date of suit.

The old system of having only one decree was quite satisfactory. There is
no need for a final decree in any mortgage suit where no account is directed
to be taken. It is not necessary to have a separate personal decree. )

67. Occasionally delay of this sort is caused by orders staying execution
made by the appellate Courts. I cannot say that such stay orders are
frequent. My “opinion is that stay should ordinarily be granted only om
the condition that the decretal amount is deposited in Court. The appellate
‘Court should be invested with the power to grant exemplary compensation
as suggested. The compensation should take the form of interest at a
rate up to 18 per cent. per annum on the amount of the decree and costs
for the period between the date of the stay order and its revocation.

68. The answer is in the affirmative.

69. The answer to the first part is in the affirmative.

It hampers by placing the power of realization of the insolvent-debtor’a
property in the hands of the Official Assignee or Receiver appointed by the
Court. There is considerable avoidable delay in both the respects
wentioned.

I do not think devolution would mend matters.

a2
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) 70. The_ answer to the first part is in the affirmative. To prevent delay
in the realisation of decrees due to the absconding of judgment-debtors, Courts
should be empowered in a proper case to issue the warrant of arrest
addressed to the head of the Criminal Investigation Department of the
province and the warrant should be capable of transfer by endorsement
from province to province; decree-holders would gladly meet the necessary
costs. The provision for arrest or attachment hefore judgment in the present
case does operate effectively to prevent such delay in the cases in which they
are applicable.

71. Unrestricted right’ of parties to examine and cross-examine witnesses
as to all relevant facts is, in my opinion, the main cause of the unduly pro-
tracted trials.

72. The answer to the first part of the question is in the negative and
to the second part in the affirmative.

73. An§“'gr to the first part is in the affirmative. This Court even now
does not insist on certified copies where secondary evidence is tendered by
consent.

_ 74. The period of limitation prescribed by Articles 156 "and 173 of the
Limitation Act should not be more than 60 days and that by Article 17¢
not more than 30 days. '

q The period prescribed by Articles 176 and 177 should be reduced to 60
ays. )

75. Perjury is far too common, and is committed with impunity by
persons of wealth and position as well as by persons in humbler walks of
life. This makes it difficult to elicit the truth from oral testimony and leads
moreover to a far larger volume of evidence being tendered than would
otherwise be possible or necessary. District Courts and High Courts should
have power to summarily try offenders and subordinate Courts to refer
cases of perjury to Distriect Courts fer summary trial.

76. Yes. :

77. Partnerships started with a capital of Rs. 500 and more should be
evidenced by a registered document. I am in favour of the compulsory
registration of all contractual partrerships.

78. I agree.

79. I agree. Hardships might arise until the change in the law becomes
generally known, but the change will T think certainly be a move in the
right direction and operate towards reducing the duration of cases.

80. I accept the general proposition subject to the restriction that the
rule should apply only where the law requires a transaction to be evidenced
by a document.

81. Apart from any question-of fraud or undue influence, 1 think it ought
not to be open to a party to a document or a transaction to say that the
document executed by him is a sham and was never intended to be acted
upon; or that the apparent owner of the property in whose name the title
deeds stand is not the real owner.

The answer to the second part of the question is in the affirmative.

82. I do not think frivolous suits can be put down by enhancing court-fees
in suitable cases.. Even if that were possible, I don’t see how such
¢ suitable cases’’ can be differentiated from others. It is not possible 1
think to make any practicable suggestions in this connection.

83. I would retain the existing provisions as to the attestation of
mortgages, sale deed and leases.

84. Nothing short of making champerty and maintenance a criminal
offence punishable with imprisonment up to ihree years will in my opinion
serve as an effective preventive.

85. Cases for the taking of accounts generally, for making enquiries under
Order 21, Rule 41, Civil Procedure Code, or under section 90 of the Probate
and Administration Act or section 31 of the Guardians and Wards Aect,
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inquiries as to what would be proper to be allowed as maintenance or
marriage expenses, as to whether the proposed terms of any agreement or
compromise with reference to a suit would be for the benefit of a minor,
inquiries as to the appointment or fitness of persons to act as next friends,
guardians, trustees, receivers or managers of a lunatic’s estate and such
other Inguiries or investigations might with advantage be referred to
referees.  Reference of account matters to private referees (members of"
the Bar) by the Original Side Judges of the late Chief Court of Lower
Burma used as a rule to greatly delay the final disposal of cases. Hence
an official referee is needed.

86. I don’t think it can be said that the multiplication of law reports
has interfered with speedy justice.

