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NOTE. 
\ ' 

The record given herein of the oral evidence does not ahrays reproduce 
the exact words used but is to b~·'regarded only as a. rough note taken by 
the Committee's reporters for the purposes of the Committee. The notes 
have not been revised by the witnesses. 



THE PUNJAB AND DELm. 

Evidence recorded at Lahore. 

PnESE:oiT: 

The Hon'ble Mr. Justice G. 0. Rankin, Bar.-at-Law, Chairman. 

The Hon'ble Mr. Justice L. Stuart, 
C.I.E., I.C.S. 

Dr. F. X. DeSouza, I.C.S., Bar.-at­
Law. 

Col. B. 0. Roe, District ( · 
and Sessions Judge, Ju!· I ~ 
lundar. ~ 

Mr. J. Coldstream, I.C.S., ...., 
formerly. District Judge, . ~ ,.;e; 

Delhi. J al 
Sir T. D11shika Achariyar, Kt. 

Bakshi Tek· Chand, M.A., ~ 
LL.B., Advocate, High 9 
Court, Lahore. 8 

l\Ir. C. Y. Krishnaswami Ayyar-Secretary. 

List of witnesses examined at Lahore. 

Monday, 7th April1924. 

*1. Mr. Rangi Lal, 1\I.A; 
2. Bhai Harnam Singh 

. District Judge, Lahore. 
' -~ Sub-Judge, Amritsar. 

3. Sh. Ali Mohamad 
4. Sh. Feroze Din . 

*5. Sh. Ali· Bakhsh 

6. Mr. E. 1\Iukerjee 

Tuesday, 8th April1924. 

Sub-Judge, Gujranwala.· 
Sub-Judge, Wazirabad. 
1\Ierchant, Amritsar. 

Wednesday, 9th Aprill924. 

. Junior Sub-Judge, Amritsar.: 
*7. Mr. W. de:Malan, I.C.S. . . District and Sessions Judge, Amritsal". 

Thursday, lOth Aprill924. 

*8. llai Bahadur Ganga Ram, 1\I.A. District and Sessions Judge, Gujran­
wala. 

9. Mr. Ganpat Rai, Bar.-at-Law . Representative, Desi Beopar 1\Iandat, 
Lahore. 

Friday, 11th Aprill924. 

*10. The Hon'ble Mr. Justice A. B. Judge, High Court, Lahore. 
Broadway. 

"11. The Hon'hle Mr. Justice 1\Ioti Judge, High Court, tahore. 
Sagar. 

*Written statements and oral evidence printed. 



12. Mr. H. Calvert 
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Saturday, 12th April 1924. 

, Registrar, Co-operative Credit Soc 
ties, Lahore. 

Monday, 14th April 1924. 

13. Rai Bahadur Badri Das . 
*14. Rai Bahadur Raj Narain 

15. Mr. Ram Kishore 

Vakil, High Court, Lahore. 
Bar.-at-Law, Delhi. 
Vakil, Delhi. 

Tuesday, 15th April 1924. 

•16. The Hon'ble Mr. Justice Abdul 
Raoof. 

Judge, High Court, Lahore. 

17. L. Durga Das . 
18. L. Duni Chand 

19. S. Khark Singh 

Vakil, High Court, Lahore. 
Vakil, High Court, Ambala 

Wedne;day, 16th April1924. 

Vakil, High Court, Lahore. 
20. L. Jagan Nath Agarwal • Vakil, High Court, Lahore. 

Chairman, Board of Directors, Punj1 21. Rai Bahadur Dhanpat Rai 

22. L. Rulaqi Shah 

*23. Diwan Som Nath 
24. Mt. Barkat Ali 
~5. Dr. Nand Lal . 

National Bank of India, Ltd. 
Money-lender, Lahore. 

Thursday, 17th April1924. 

Additional District Judge, Sialkot. 
Vakil, High Court, Lahore. 
Bar.-at-Law, Lahore. 

Tuesday, 22nd April1924. 

26. L. Hans Raj Bhandari Representative, 
Rawalpinrli. 

Bar Associatio1 

27. Mr. Hari Lal 

28. L. Piarn Lal 

. ,, Representative, 
:Multan. 

Bar 

Vakil, High Court, Delhi. 

Wednesday, 23rd April1924. 

Pleader, Tarn Taran. 

Associatio1 

29. L. Rala Ram 
*30. L. Jaswant Rai Senior Sub-Judge, Lyallpur. 

Mr. RANGl LAL, District Judge, Labore. 

Written Statement. 

1. A (ii) District judges do not ordinarily try original suits in this pro 
vincP.. They only try cases under the Indian Divorce Act, copyright cases. 

*Written l'\tatements and oral evidence printed. 
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Sub-judges should not ordinarily take more than 6 months to decide title 
suits and more than 4 months to decide money suits. 

Small cause smts should not take more than 2 months. 
Regular appeals should not take more than 4 months and miscellaneou~ 

appeals not more than 2 months. 
(iii) There are no munsifs in this province now. We have sub-judges. 

4th grade, corresponding to munsifs in other provinces. 
Title, 4 months. 
Money, 3 months. 
Rent, 2 months. 
Others, 2 months. 
Small causes, 2 months. 

These results cannot be achieved without a considerable strengthenine: cf 
the staff and making it more efficient. 

B. (i) Objections in execution proceedings are of two classes:­
(1) by judgment-debtors, 
(2) by third persons. 

Objections by judgment-debtors should not take more than a month to 
decide. Objections by 3rd persons are disposed of summarily. They too 
should not take more than a month. 

2. Yes. The main causes are these:-
(1) Incompetence, slackness and weakness of presiding officers. 
(2) They have much more work than they can efficiently deal with. 
(3) Corruption of the clerical and process-serving establishments. 
(4) Ignorance and dilatory habits of litigants. 
(5) Lack of any system for preparation of a case before it is put inta­

court. 

(6) The Bar does not help in speeding up justice. All kinds of devices 
are adopted to cause de.J.hy when this is in the interests of the­
clients. 

3. (a) The most important thing is to have competent Judges. They 
should not have more work than they can cope with. 

(b) There should be attorneys, who should prepare cases before they are 
brought into the courts. No pleader should be allowed to practise unless he 
has been an attorney for, say, 2 years. 

A plaintiff's attorney should get into correspondence with the defendant 
and try to ascertain what the real dispute is. 

4. Yes. All munsifs should be law graduates. Those who come out 
highest in the LL.B. examination should be taken as far as possible. NC) 
member of the Indian Civil Service should be appointed as district judge 
unless he has worked for ten years at least as sub-judge. 

5. A munsif should on appointment be placed under a competent sub­
judge. He should sit with the sub-judge for a month and learn work. He 
should then be given power to try simple suits not exceeding Rs. 100 in 
value. After 3 months the powers should be raised to Rs. 500. These should 
lJe raised toRs. 1,000 after 10 months from appointment. There should be a 
probationary period of one year for every munsif. He should not be con­
firmed unless his work is well reported on. 

6. Not very much. 

7. It would be easv to fix a standard after old· world methods are dis­
carded and the men ~ho belong to the old school are weeded out. It should 
be the duty of the district judge to see that the required standard is attained 
bv all hiq omhnrilin,.t.AQ · 
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8. ~o. It is sometimes necessary to accommodate pleaders but this does 
not lead to any great delay. Pleaders ask for adjournments only when they 
know that the judge will be only too glad to get rid of the case for the day. 

9. I am of opinion that all small cause suits up to Rs. 500 in value 
should be tried under small cause powers. In the larger towns all small 
cause suits up to Rs. 2,000 in value should be tried by specially constituted 
small cause courts. There is no other change required. 

10. We have no munsifs. We have:-
Power. 

Rs. 
Sub-Judge, 4th Class 1,000 

~in all classes Sub-Judge, 3rd Class 2,000 of 
Sub-Judge, 2nd Class 5,000 ~ cases. 
Sub-Judge, 1st Class Unlimited 

11. In this province munsifs and sub-judges belong to one cadre. Any 
one c:an be invested with any powers if he is fit for them. 

12. Yes, he can be relieved of land acquisition cases, probate and suc­
cession certificate proceedings, insolvency proceedings, proceedings under the 
Guardian and Wards Act. 

13. I would invest only senior sub-judges with these powers. I do not 
see why this should not be acceptable to the public. 

14. I have no experience of panchayats. I doubt, if we can" find suitable 
men on whom exclusive jurisdiction could be conferred. 

15. I would not restrict the scope of Schedule II of the Provincial Small 
Cause Court Act. This may be possible when the personnel of the judicial 
service improves. 

16: (a) Yes. No special limitations are necessary. 
17. No. S~b-registrars in this province are generally retired military 

Qfficers with practically no education. 
18. The right to appeal could perhaps be curtailed if the subordinate 

judiciary were improved. At present it can hardly be curtailed. 

24. I can suggest no changes off hand. 1\Iy complaint is that tl1e proce­
dure laid down is not followed. I am collecting materials to show how cases 
are prolonged. I will place this material before the Committee when I 
appear as a witness. 

2.5. The application of the procedure under section 106, Transfer of Pro­
perty Act, to civil suits would not be desirable in all cases. If a defendant 
cannot be personally served, service on a member of the family should be 
·Considered effective service. If no member of the family can be found, ser­
vice should be effected by proclamation or by notice in a newspaper. 

26. The forms of plaints given in the Civil Procedure Code are generally 
adhered to. 

27. Yes. 
28. Village officials are not very reliable. The post office can certainly be 

used much more extensively than it is used now but it cannot altogether take 
the place of the process-serving agency. 

29. Yes. 
30. 1 appt'OVe of this suggestion. Directions to this effect have recently 

been ia~ued by our High Court. There- should be no rigid rule. 
31. If cases are 'Pi'<:!pared by attorneys and all the documents are filed at 

the earliest stage and the parties examined there would be no difficulty in 
framing correct issues. 

32. Yes. General incompetence. Every one has got into slack ways. 
83. This would necessitate an extra hearing. The examination before the 

framing of issues can be detailed. 



A. Yes. 
Q. First of all as regards ordinary jurisdiction of these officers, does each 

grade exercise powers up to the same limit? 
A. No. 4th grade exercises power:~ up to Rs. 1,000, Srd .grade up b 

Rs. 2,000, 2nd grade up to Rs. 5,000 and 1st grade officers exercise unlimited 
powers. 

Q. And what about the district judge? 
A. The district judge in this province very rarely tries original suit&. 

Q. I take it that the district judge hears all appeals from the decisions 
of 1st grade subordinate judge~? 

A. Yes. As a matter of fact all appeals up to Rs. 5,000 in money smts 
and above Rs. 1,000 in all other classes of suits. There are very few appeals 
which are heard by the senior subordinate judge. 

Q. And whP.t appeal; are they? 

A. They are up to Rs. 500 in small cause suits and Rs. 100 in other 
da5ses of suits. 

Q. And beyond that limit all appeals are hearq by the district judge 
himself? 

A. Yes. 
Q. As regards the court office~ at headquarter stations where you wiii. 

have, of course, two or three judicial officers or even more, I understand tha 
nazarat system is the central nazarat system? I mean to ask whether each 
officer has his own nazir and a set of peons or is there only one nazir for all 
the officers? 

A. There is only one nazir for all the courts. 
Q. And I understand you may have in big stations a naib nazir and 

then an assistant naib nazir? 
A. Yes. 
Q. And under them there are pro_cess-servers? 
A. Yes. 
Q. Have you any other officers? 
A. We have a few bailiffs. 
Q. Is there any difference between a bailiff and an ordinary procesJS­

server? 
A. The bailiff is supposed to sell property in execution of decrees and 

attach property. We have not enough bailiffs and sometimes we have to 
give this work to process-servers. 

Q. Do you know how much pay the ordinary process-server gets in thG-
Punjab? 

A. Rs. 17. 
Q. And how much the bailiff gets? • 
A. I think it is Rs. 20. I would not be very sure, A little more than 

the ord1•1ary process-server. I think theit grade is Rs. 3G-ii0. i would 
not be far wrong. 

Q. In stations which are not headquarter stations, I take it that yotl 
sometimes have outlying judgeships? 

A. Yes. 
Q. And there are sometimes more than one court of that nature? 
A. Yes. 
Q. Have you great many of these outlying judgeships? 
A. Quite a number. 
Q. And in these cases of course the staff is under the immediate jurisdic­

tion of that officer? 
A. Yes. 
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Q. Is there any system at headquarters by which one of the subordinate 
illdges is put in charge, let us say, of the nazarat P Is he n;:;ur.lly a senior 
sub-judge? 

A. Yes. 
Q. Is there any other administrative work that is given to one of the 

judres? 
.4.. I do not think so. 
Q. Do you mean to say that it is only the district judge who is supposed 

to do the necessary supervision as regards everything else P 
A. The senior subordinate judge has powers for the distribution of work 

among the various subordinate judges. He receives all the plaints and dis­
tributes them among the various subordinate judges. 

Q. At headquarter stations where you have perhaps four or five judges 
in addition to the district judge, of course, is the work divided among them 
according to the value of suits or the nature of suits? 

A. All the officers of the same class working at headquarters receive their 
work from the senior sub-judge without any regard being paid to territorial 
jurisdiction. · 

Q. So that the senior sub-judge has the choice to equalise the files of 
officers working under him. I suppose in order to equalise files he may 
transfer cases from one court to another court? 

A. He has no power of transfer. These powers are only exercised by the 
district judge. Whenever the senior sub-judge wants some distribution of 
work he reports to the district judge who sanctions the arrangement. 

Q. Have you in your experience much trouble as regards process-servers 
in this province? 

A .. There has been some trouble, but my experience is that if the officer 
is competent and takes caN of his work, he will feel no trouble at all. Those 
who are slack in their work simply say " process not served and further notice 
to issue." 

Q. Take the case where a subordinate judge, let us say, of the fourth 
grade notices that a particular process-server has not been doing his duty. 
Has he to report to somebody or can he fine· or punish the man himself? 

A. He has got to report to the senior sub-judge who is in charge of the 
process-serving establishment. 

Q. Is there any difficulty in reporting? Do they like to report? 

A. The~· have not got sufficient time to go into these matters carefully. 
They report only when they can .JDake out a proper case, because the orders 
of the senior sub-judge are appealable to the district judge and when there 
are not sufficient grounds to support the action taken, they are some­
times let off by the district judge. 

Q. Do you think that the time and labour involved in making a report in 
writing, prevent the subordinate judge from doing so? 

tl. Yes, because it always necessitates an enquiry. 
0-. Rave ~ol! aiW svstem lw w-hieh ~011 e&n know that a ;particular .peon 

served so many processes in the course of a week or a month? 
.d.. Yes. 
Q. Do you also keep record of the number of ineffective services? 
A. Yes. It all depends upon the senior sub-judge who is in charge of 

the establishment. I always used to give black marks whenever I found 
that a particular peon was not doing his work properly. 

Q. Supposing a process-server shows a low percentage of services effected 
by him, do you think that the senior sub-judge or the district judge cannot 
very well dismiss him? 

A. I do not know whether such drastic action is taken or not, but in suit­
able cases very severe action is taken. 
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34. Yes. I think that work should be so arranged that a witness shouid, 
as a rule, be examined on the day for which he has been called. 

35. Yes. This will stop if the courts take an interest in the case from 
the beginning. At present most sub-jurges record evidence mechanically, 
not knowing what the case really is. They try to understand the case when 
it is argued after all the evidence is over. 

36. I agree. The court should have the power to call for evidence if it ill 
not satisfied by the affidavit. 

37. This is hardly practicable. 
38. No. 
40. This will work hardship. 
41. I approve of the suggestion. Service on the minor should be dis­

cretionary and not mandatory. 
42. Sometimes it is, when the court is not vigilant. No hard and fast 

rules can be laid down. Appellate Courts should watch. 

43. No. 
44. Yes. 
45. As a rule they are not. It should be tJle duty of district judges to 

see that the judges themselves fix dates. Ther.e should be only one diary 
kept and it should be in the hands of the judge. At present the vernacular 
diary is filled in by the reader. It is only a few judges who keep their own 
diaries in English. 

46. Yes. -They should be consulted if they are not consulted. 

47. They are delayed only when witnesses are in another province or at a 
distance of more than 200 miles from the court. 

48. A trial when it begins should proceed from day to day till it is finished. 
An adjournment should be given only for special reasons. 

49. No. There is an impression prevailing that it is the duty of the 
court to see that all the witnesses appear on the date fixed. I am of opinion 
that the parties should be responsible for producing their witnesses. They 
can take out summon!Els if tT1ey like. The court should take special steps 
to procure the attendance of a witness only in special cases. 

The courts when fixing these cases do not know how many witnesses will 
turn up. They fix a number of cases for a day and have to adjourn them 
all. This is most unsatisfactory. 

50. The district judges are much too overworked to find time for inspection 
of lower courts. 

51. There are not many commercial suits in this province. 
52. It should not be necessary to refer things to the Collector when it is 

proposed to sell or farm out agricultural land. This causes great delay. 
Notice under Order XXI, Rule 66, after attachment causes delay. It 

could issue when the order for attachment issues. 
Regular suits should not be allowed after a third person's objections to 

attachment are disallowed. The objection should be decided by the executing 
court, after a proper trial. Objections made before the Insolvency Court 
are now decided by that court almost as regular suits. If regular suits are 
filed in other courts execution proceedings have to hang fire for considerable 
periods. 

There should be time limit within which objections are to be filed. Say, 15 
days. 

53. The question does not often arise. 
54. I agree. 
55. I agree. 
56. I would not curtail the period to 6 years. A decree-holder need not 

apply every 3 years or one year. 
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-57. I have no opinion to offer. 
58. I do not agree. In this country a good deal of business used to be 

done on credit before our law courts came into existence. 
60. Yes. The court should have this discretion. 
61. Notice should be given before attachment is ordered if more than a 

year has elapsed. 
· 62. No change is necessary. 
63. A special notice at each stage is not necessary. 
64. This is not necessary. Lists of attachment and sale proclamation can 

issue at the same time. There should be an interval of, say, 15 days between 
attachment and sale. 

At present vakils are not engaged in many execution cases. If we serve 
notices on vakils we will be making; it compulsory for decree-holders to engage 
vakils for execution cases.· 

65. No. 
67. No change in the rules is necessary. They should be worked with 

care. 
68. Yes. 
69. There is great delay in realisation of assets by receivers. There are· 

no permanent receivers except in 2 or 3 districts. Every district should 
have a permanent receiver. It is unsatisfactory to have to find a receiver 
for each case. Insolvency work should be transferred to the senior sub-judge 
in all districts. 

70. No change of rules seems necessary. 
72. Yes. 
73. There is no objection. Some time is spent in obtaining certified 

copies. 
7 4. I have no suggestions to make. 
75. Institution of attorneys who should try and settle undisputed claims. 

out of court and prepare cases before they are brought into the court. 
76. No. 
77. No such provision should be made. 
78. No. 
79. I do not agree. 
80. I do not agree. 
81. No such rule is necessary. 
82. There should be no further enhancement. 
86. No. 
86. Yes. Only authorised law reports should be cited in courts. 
87. Codification is attended with great difficulties. Want of codification• 

does not lead to much delay. 

Mr. RANGI LAL, District Judge, Lahore, called and examined on 
Monday, the 7th April1924. 

Chairman.-Q. I understand that in this province judicial officers are­
rlassified into four grades? 

A. Yes. There are four grades of subordinate judges, 1st grade, 2nd' 
grac\.,, 3rd grade and 4th grade. 

Q. I understand that it is quite a recent arrangement? 
A. Yes. 
Q . . ~m I right in thinking that the fourth grade of subordinate judges 

corresponds to what used_ to be called munsifs? 
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Q. Hal"e )OU any suggestions to make as regards the way in .. hich the 
rules relating to serl"ice of processes can be widened or improved? For 
instance there is a suggestion that service may also be effected by registered 
po~t as an additional check? 

A. Sir, my experienee has been that when a man comes to l,;now that the 
regist€red col"er contains a process of the coud, he does not accept it and 
sends it back. I know from my own personal experience that acknowledgments 
of registered col"ers sent never come back and they are often not accepted by 
the people on whom they are served. · 

Q. But in many cases I suppose they do come back received and in many 
more come back refused. Of course in a case of that sort when the thing 
-comes back refused, the man must be deemed to have been served? 

.4 .• According to certain rules laid down, this is not the proper s-ervice . 
.And then how do you know that the man himself refused it, except the 
,report made by the post man. 

Q. Still if the letter has gone to the man's correct address? 
.4. In some cases you find simply ' refused.' In other cases ' not traced,' 

• not; found,' etc. 
Q. In cases where they were delivered and ·refused, that would be a valu­

.able piece of el"idence where the man is trying to delay service . 
. -1. Very hard and fast rules can hardly be iaid down. 
Q. I am only suggesting that an attempt might be made of using the post 

-office as an additional check. 
:1. That is, the very first time when a summons is to issue through a 

process-server, another summons might go through the post. 
Q. Not another summons, but only a notice . 
. -1. Then no harm is done. 
Q. Do you think any good could be done? 
.{. Yes. If it comes back with the endorsement 'refused' it should be 

taken as good service. B!lt I am doubtful however. 
Q. "l1en a process-serving peon is given a summons in the Punjab what 

-does he do? Does he march o)lt with the summons by himself and endeavour 
-to find the particular defendant? What is his practice? 

.{. He has got about 20 or 30 processes which he has got to serve within 
a particubr area. He takes them all out and goes from village to viilage. 
If the plaintiff or defendant chooses to go with him well arid good, and he 
-of course makes his terms with the plaintiff or defendant. When they are 
not there, he probably takes no particular action. It all depend3 as to how 
bonest he is and how active he is. 

Q. Take the ordinary case. In fact do peons expect that somebody will 
accompany them on behalf of the plaintiff or others? 

A .. They do. 
Q. If you do not supply an identifier of that sort, the peon may do sny­

-thing he likes? 
.{.Yes. 
Q. What is the usual proof accepted in the runj~b of service? . Is it 

,simply the return of the peon that so and so was pomted out to h1m by 
somebody or is it that an affidavit by the identifier is required P 

.-1. An affidavit by the peon is required. 

Q. Is there any reason why an honest peon should find himself in diffi­
culty in findiLg out the defendant? 

.4 .. There should not be much difficulty. 
Q. In the same way, supposing a process is sent to you fr_om Calcutta to a 

court in the Punjab, to be served. In that class of cases 1s there greater 
.delay than in serving ordinary processes? 



10 

A. Yes, because the plaintiff is not there to point out the man. Then the 
process-server can be coerced by the defendant. 

Q. As regards the delay, is it a question of the peon or of the nazir? 
A. It is the question of the peon. 
Q. Jn this province, I understand, there are revenue officers in eacb 

village!l 
A. 'Ve have a patwari for two or three villages. 
Q. If there is & question of finding OUt 3 particular person, does the peOD 

ever go to the patwari for identification? 
A. I do ·not think so. 
Q. To whom is he supposed to go? 
A. He is supposed to go to the lambardar. 
Q. Has each village a lambardar? 
A. Yes. 
Q. So there is no reason why a man should accompany a peon from head-

quarters merely to get the defendant identified? 
A. No. There is no difficulty about it. 
Q. Do lambardars send the peons away without identifying the man? 
A .• Yes. In a good many cases. 
Q. In those cases, don't you think if you pay a lambardar something 

extra for his trouble, he would he more honest? 
.4. No. Tfiat would be much too small for him to become honest all of a. 

sudden. It would make no difference whatever. 

Q. Would he not be very glad to do this sort of work, if )le is paid for his 
time and trouble? 

A. No. 
Q. In many of these cases, would it not be possible to send process by post 

to the nearest. spot so that the peon need not start off from the headquarter 
11tation and travel all the distance? 

A. There is no troublP- about it. We have one tahsil. 
Take for instance Lahore. 1\"e have three tahsils in the district. We 

have subordinate judges at Chunian, Kasur and Lahore. Each of these­
aubordinate judges has a process-serving establishment of his own. All the 
processes for the tahsil are sent to the subordinate judge and he serves the 
processes. 

Q. The proceS3 is sent to the nearest court in order that the process may 
he served from the.-s. If there is another place still nearer to the place 
where the process is to be served, would it not be better to send the proces!> 
·~o that place by p-:>st and have it served?, 

.L There is no officer who can be trusted with the supervision of the peon.. 
l'he tahsil area is not very large. In Lahore we have 30 process-servers. 
'Ye divide the tahsil into 10 or 12 divisions and allot processes in rotation to· 
each particular area. One process-server is handed over from 30 to 40 pro­
cesses and he has to go to the half-a-dozen villages and serve them all and 
come to headquarters. 

Q. He ought to know in course of time a good many of the people? 
1L We do not have the same process-servers. 'Ve change them, because­

otherwise they would be more easily tampered with. 
Q. As regards the actual conduct of suits in the Punjab I understand 

that the language of the court is Urdu, but of course a good deal of evidence 
is taken in Punjabi, and then a sort. of translation into Urdu is made by the 
reader who endeavours to take the whole thing down, and the judge very 
often takes down in English . 

• 4. Yes. 
Q. As far as the judge is concerned, it is entirely discretionary? 



11 

A. But in this province full evidenci! i~ recorded in English by the judges 
themselves. 

Q. 'When the case goes on appeal, is it found in some cases that for prac­
tical purposes the judge's English notes are sufficient? 

A. I think so. 
Q. If there is any doubt about the matter, no doubt the vernacular 

records will have greater authority. · 
A. I doubt that very much. At present, I understand that the English 

record, as it is in the hands of the judge himself, is supposed to be more 
reliable in spite of the fact t.hat it is not intended to be so full a note. But, 
it is, as a matter of fact, quite a full record. 

Q. If that is so, don't you think that this system of double record has 
very little to be said for? Because both are full notes. Both of them are 
translations; the one is by the reader doing the thing quite mechanically 
and the other is by the judge himself . 

.4 .. Ye•. 
Q. Don't you think thai; it would be a good practice in the case, at all 

events, of those judicial officers whose command of English is fair to abolish 
the vernacular record altogethP-r? 

A. Yes. 
Q. When a plaint is pre3ented, I suppose it is very common for people to 

pre~ent it at tho last minute of the eleventh hour with plainly insufficient 
court fet>s and then ask for time to deposit the balance. 

A. Kot vt>ry oftt>n. In sometimes does happE!n. 
(/. Do you think that the powers under the Code are insufficient to dt>al 

with that sort of thing? 
A. I don't think so. The ordinary powers are quite sufficient. 

(,1. I think it is quite opt>n to you to say that they should pay the amount 
of the balance within 2 or 3 days and supposing that is not paid within that 
pt>riod, you could rejt>ct the plaint? 

.4. Yes. The Code allows it. 
Q. As rt>gards the plaint itself, 'h·~ve you any complaint as regards the 

bad drafting of ple!ldings? 
A .. Y t>S. Tht>y are very badly drafted, because litigants come at the last 

minute from their villagt>s straight into the cutchery. They get hold of a 
petition writt>r who drafts the plaints and puts tht>m into court. Later on 
he does not even know what the plaint co;J.tains, what are the necessary 
documt>nts and the counst>l knows nothing about it. It has to be very often 
rt>turned for amt>ndmt>nt. Proper documt>nts are not on the file. It leads to 
a good dt>al of unnecessary delay. 

Q. Don't you think that something might be done to stop this drafting 
of plaints by the petition writers? 

A. l\Iy suggestion is that a graduate straightaway from the college 
should not be allowed to practise in courts. He should be given an oppor­
tunitv of preparing work for the counsel, who should appear in court. That 
would t>nable him to draft :1 proper plaint when he comes as a pleader. 

Q. Bt>fore 'l"l"e come to that, is there anything that you could suggest t(} 
be done to abolish these plaints being drafted by il).tensely stupid and 
utterly ignorant petition writers? 

.4. It may work a limited hardship in some few cases but on the whole 
it will be salutary. 

Q. To do what? 
.4 .• To do away with petition writers drafting the plaints. We have too 

much of petty litigation which should never come into courts at all. These 
people come and pay Rs. 2 to the pe~ition writer and have ~ plaint drafted 
nnd put in. Tht>y probably compromise the cases later on without engaging 
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a counsel. If we insist upon their engaging a counsel, we won't ha>e too 
much of this petty litigation. 

Q. I take it that in the case of a person who chooses tc> put a small value 
ior a title suit of some complication, everything goes wr<;mg because of the 
ignorant petition writer. 

A. Yes. Very often. 
Q. Does he sometimes also bear the character of a pl~>ader's clerk? Do 

.you find that the person to whom the litigant goes is sometimes one of the 
several clerks of pleaders? 

A .• Not exactly a clerk. But he is a tout. 
Q. Do you find sometimes that when a plaint is drafted by a petition 

writer, there is filed with it a vakalatnamah for a pleader at the same time? 
A.. Yes. There is a pleader engaged. 
Q. Does it sometime<J happen that the pleader merely has tlie tiling sho~n 

-to Lim and he bas not drafted the plaint? 
A. Very often. 
Q. In that class of cases you could make the pleader responsible for the 

-draft.ing of the plaint? 
A .. The pleader sometimes signs the plaint and sometimes does not sign 

-the plaint. If be has drafted the plaint himself, he signs it. 
Q. When the plaint is presented, I take it that a date is giyen by the 

munsarim for the return of the process when the summons is issued. 
A .• Yes. 
Q. Nothing very much turns on that clay? 
.4.. No. 
Q. By that date does the defendant as !t rule file. the wriFten statement 

"Or does he ask for time to file the written statement? 
A. Sometimes he files and sometimes be asks for time. 
Q. Do the sub-judges in this province or some of them exhibit undue 

laxity in granting renewed applications for time? 
A. Yes. (Some notes made by the witness of partiGular instances handed 

-to Chairman). 
Q. What is the head of the subordinate judge's office; I mean what is 

your chief ministerial officer called? 
.4 .• Only one senior subordinate judge has got an office. Other subordin-

.ate judges hsve got readers. 
Q. Is it the reader who ·&its by him? 
.4.. Yes. 
Q. You hlJ.ve not got an office 'at all? 
.4.. No, only one subordinate judge in the district has an office which has 

-one clerk. He is a sort of co-ordinating officer, 
Q. In your district you h:tve got a unified office, serving all the courts, 

under the control of the senior subordinate judge . 
• 4.. Yes. 
Q. In Bengal each judicial officer has a little office of his own and a man 

~ailed sheristadar to whom plaints, execution applications and all things of 
that kind go. You have not got that? 

.4.. No. 
Q. Here you have got one office and I take it that all plaints are pre­

sented in that one office and you have a plaint clerk and one or two special 
~xecution 'muharrirs.' 

.4. AU execution cases go to the various courts. 

Q. Who receives the applications? Take an ordinary case where a fourth 
dass subordinate judge has made a decree. 
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A. Evidence is taken on commission when witnesses are of other province:~ 
and are living beyond 200 miles. 

Q. And what about pardahnashin ladies? 
A. Pardahnashin ladies are generally examined by some officer of the 

court or suu:moned locally. That does not take time. 
Q. I think in your note you have given answers to a number of question!> 

of our questionnaire and we are very much obliged to you for that. I am 
sorry I have not had much time to go through your answers and suggestions, 
but is there any point on which you would like to lay emphasis? 

.4 .. The first point is that the judiciary in this province is very incom­
petent and the second point is that it has got too much work. 

Q. Do you think that the files of all the courts are very heavy? Do you 
know the statement of their files? 

A. I know all tha courts in this province. I know very roughly that each 
subordinate judge of the fourth class has an u·erage of 500 cases, of the 
second class a bout three to four hundred and of the first class about two to 
threo hundred. 

Mr. Justice Sfuart.-Q . .You mean pending? 
.4.. Yes, I consider that the file is so much heavy tli~t it cannot be properly 

dealt with hy a single officer. . 
Cl!airman.-Q. I take that all these· pending cases would practically be 

contested cases? 
.4 .• Not all. 
Q. I take it that cases pending before subordinate judges of the fourth 

class are not very complicated and difficult cones. They are petty cases? 
A .. Not in a place like Lahore, but in outlying places the subordinate 

judge of the fourth class has a good deal of petty work. 

Q. Would you mind. telling the Committee what· in fact is the position 
with regard to small cause court powers? Does every subordinate jud~e 
exercise small cause court powers or are these given according to the 
personal needs of the court? 

A. Some selected subordinate judges of the fourth class have small cause 
court powers up to Rs. 50 and very few have powers up to the value of 
Rs. 100. 

Q. And what about subordinate judges of the third class? 
.4. No small cause court powers are exercised by subordinate judges of 

tho third grade. 
Q. And what about judges of the second grade? 
.4 .• They do not .exercise any powers, I mean small cause court powers. 
Q. Then what is your suggestion about it? 
A. My suggestiOn is that cases up to the value of Rs. 500 should be done 

on the small cause court side. There is no reason why subordinate judges of 
tho third grade should not exercise small cause court powers. Cases between 
Rs. 100 and Rs. 500 should be tried by senior subordinate judges. 

Q. I understand that subordinate judges of the third grade are quite 
competent to try title· suits which are complicated up to the value of 
Rs. 2,000, Is it not? 

A. Yes. 
Q. Well if he is competent to hy complicated title suits up to the value 

of Rs. 2,000, is he not competent to try small cause cases up to the value of 
Rs. 500? 

.·L Yes, if he is actually competent to try complicated cases he is certainly 
competent to try small cause cases . 
. Q. In fact the question of competency is decided before he is appoinied 

and not aftE-rwards. 
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A. Yes. There are only four places where small cause courts are estab. 
lished, and these are Delhi, Ambala, Lahore and Simla. 

Q. Would you like any further provision to be made for commercial easel 
and cases relating to bills of exchange? 

A. There are not very many commercial cases in this province. 
Q. I understand that in Amritsar they have got a good deal of commer­

cial litigation? 
A.. Yes there are some cases. 
Q. Am I right in thinking that there were some cases in 1920 and 1921 

owing to slump in piece goods? 
A. Ye3. 
Q. If a person has accepted a bill of exchange and does not pay, do you 

not think that a case, if instituted, should be tried more quiekly than a pre­
emption suit or a title suit? 

A. It would be satisfactory to have this case tried more quickly. 
Q. Would you like to introduce Order 37 procedure at places like Amritsar 

or elsewhere where commercial litigation is a bit heavy? 
A .. J am afraid I am not in a position to give a definite reply. 

Q. Would you like the idea that in places like Amritsar where there is 
lot of commercial litigation, those men should only be posted who have got 
special training in these matters? 

A. Yes. 
Q. Would you be in favour of it? 
A. I would certainly be in favour of it. 
Another thing I wish to say is this. In this province, suits of very large 

value are tri<:ld by subordinate judges who are very often incompetent and 
sometimes corrupt. . 

Q. Why do you say that? Is that simply an impression or was there any 
action taken because of corruption? Had High Court any occasion to dismiss 
anybody on that ground? 

A. Yes. There have been dismissals and prosecutions. In this province 
all suits, however big, are tried by subordinate judges, while in the Presi­
dency towns all cases above Rs. 2,000 in value are tried on the Original Side 
in the High Court. 

Mr. Justice Stuart.-Q. What is your method in the Punjab of indicat­
ing to the District Judge and the High Court the delay in each particular 
court? Is there any system by which statements of delay are sent to the 
High Court? 

A. Yes. 
Q. What are the statements? Could you show me the place in the High 

Court Rules indicating how they are prepared, and how they are sent out 
and what they contain? 

A. We send a report giving details of the six oldest cases. 
Q. You only give the numbers but you don't send out statements of 

detail. 
A. It is never done. 
Q. How can it be possible to check whether the delay is due to the judge's 

fault or is due to causes beyond his control, unless some explanation is 
given, the mere fact that so many cases are pending conveys nothing? 

A .. If you look at the record, it will speak for itself. 

Q. Supposing there are 300 cases pending for a year. Do you mean to 
say that the district judge would send for the records of these 300 cases and 
examine .each record? 

A. Well, the district judge is supposed to inspect the subordinate 
judges' courts occasionally. 
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A. The execution petitioner will go to that subordinate judge. 
Q. You mean he will go to the court and present it to the judicial officer. 
A. He will put it in a box which is opened at a particular hour and then 

the man will have to be called and dates given. 
Q. That box is opened at a particular hour and then the man is shouted 

for and the judicial officer passes his order. 
A.. Yes. 
{1. That is every order however mechanical it may be in execution is 

actually mado by the judicial offir.:er. 
A .• Yes. 
Q. Does the clerk write the order or does the judicial officer write it 

himself? 
.4 .• Now the High Court is insisting on all orders in execution cases to be 

recorded by the judicial officer himself in his own hand. 
Q. Where does he write the order? 
.4.. On the back of the petition. 
Q. "\\"hat is the order? 
A.. The order is ' office to report,' and the o~ce has to report as to when 

the decree was passed. 
Q. You write it on the ba.ck of the petition. Where do you write the 

subsequent orders? 
.4.. On a separate ~heet. 

Q. Hav'nt you got any definite crder sheet for execution showing its 
history from beginning to end? 

.4.. The subsequent order is supposed to be followed on the petition and 
another sheet is used if necessary. 

Q. Is the subsequent order recorded on the back of the petition or is it 
recorded on a separate proper order sheet? · 

.4.. The subsequent order will be recorded on the back of the petition 
and when there is no room le&t a separate sheet is used. 

Q. What really is the case is that order sheet is tacked on and that after 
the first order all the orders will follow? 

.4.. Yes. 
Q. Do you not think it would be an improvement if there were an execu­

tion muharrir as part of the office under the subordinate judge and if these 
things were presented there and the execution clerk was to draft the pro­
posed orders or to bring the matter up to the judge and get these formal 
orders passed? 

A.. I do not see how it will improve matters. 
Q. Tho first order is "office to report." Cannot that be done without 

keeping the petitioner waiting till the box is cleared? 
A.. Office has to report from the register. 
Q. But cannot that be done without keeping the man waiting? Do you 

not think that judicial officer's time might be ~aved if he is to write 
' approved ' on the draft order put up the execution clerk? 

.4.. I would not trust any subordinate officer to pass any formal order. 
Q. But you would not mind if he were to make suggestions? 
.4 .. That is generally done by the reader. When these petitions are taken 

out the render looks at them and he gives them over to the man who is 
called ' ahalmad ' and he has got to write his remarks on that. 

Q. That is tha reader who sits in front of the judge . 
. 4. Yes. 
Q. And he sends it to somebody else to report. 

A.. Yea. 
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Q. Does he put it up to the judge for his signature? 
A. Yes. 
Q. So what is done hy the execution nmharrir is really a part of the 

reader's work . 
• 4.. Yell. 
Q. As regards the written statements do yuu tind that they are worse or 

better than the plaints? 
A. l\luch the same. 
Q. Do you find that people make any use of the order relating to discovery 

or interrogatories :J 
.4.. It is not understood at all in this province. 
Q. llow are issue3 settled in this province? Are they handed in by the 

pleader or does the judge take some trouble about it? 

A .. They are framed by the judge but in a most perfunctory manner. 
They do not ecxamine the parties or witnesses and they do not require all the 
documents to be filed before framing the issues. 

Q. Are cases opened in the Punjab? Does the plaintiff himself get up 
and put his hands in his pocket and tell the judge in a sensible way whether 
the suit is for damage for killing a man or such and such a thing? 

A. No, it is not done at all. 
Q. Does the judge begin by recording the evidence? 
A. Yes, very often he does not know anything about the case. 
Q. He does not know even the pleadings. 
A. No. 
Q. If it is a complicated case he simply goes on writing and be i3 no::. in 

a position to decide questions of irrelevancy . 
. Q. He tries to do what he can but he thinks it best to record evP.n what 

is unnecessary rather than to decide relevancy or irrelevancy. 
Q. Are people given to prolix cross-examination? 
A. When the judge is not vigilant the counsel goes on. 
Q. Why should he go on? 
A. To please his client. 
Q. And he does not even know the pleadings? 
A. Because the case would probably have been filed about a year ago and 

he has forgotten all about it. If the case is a complicated one, he simply 
goes on writing and writing. 

Q. And if a question of relevancy of'evidence arises, what does he do? 
A. He tries to do what he can. 
Q. Have you got a system by which pleaders are paid daily in this 

province? 
A. Sometimes. Only in big cases they are paid daily fees. 
Q. I take it that difficulty does not arise very much in big cases? 

A. No, even big cases are very badly handled in this province. 

Q. Do you think that this practice of daily fees is in any way responsible 
for undue cross-examination? 

A. No, I do not think so. When a big counsel takes daily fees he is 
probably worth the fee. 

Q. Do you find as a rule that a man, who takes three days for the work 
which ought to have been done in an hour, is a person who has got no other 
work for those three days? 

A. Yes. 

Q. What is your opinion with regard to el"idence taken by commissioners? 
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Q. But don't you think that it would be better to ha~e a statement of 
<klay which reall~- is a history of thJI case? There are strong objections to 
~euding for the records, because sending for the records means holding up 
the case . 

. 4. It is for the district judge to call for the list. 
Q. That would be throwing the onus on the District Judge? In other 

provinces there ar~ High Court rules on the subject. 
As to inspectionS I know that inspection is considered quite seriously in 

Punjab. But as a matter of fact, are the courts inspected e~ery year? 

.4. The district judge has no time to make any inspection at all. 
Q. How often has your court been inspected by the district judgeP 
.4. Ne~er in my life. 
Q. How many years' ser~ice have you put in? 
.4. I have put in 18 years' ser~ice. 
Q. You have what is known as a fard-i-ahkam. Could you kindly show 

us the rules of the High Court under which that fard-i-ahkam is prepared? 
A. That is only an index. 
Q. Is there no order sheet in the Punjab? 
.4. No. 
Q . .-\n order sheet is in most provinces something of this kind. As 

soon as a suit is instituted, the order sheet is opened up. Plaint presented 
within time, court fee sufficient, plaintiff to deposit process fees by such 
and such a date. On such and such a date process fees receiTed, process to 
issuo3 on such and such a date, and then when the case continues it goes on 
showing a complete history of the case . 

. 4. There is no such thing here. The orders are spread on the record. 
This fard-i-ahkam is .filled up at the end. 

Q. Out of the whole judicial staff in• the Punjab 36 officers have got legal 
qualifications and 139 ha~e not. I mean by legal qualifications an LL.B. 
<Iegree. I have also included barristers among the 36. I want to know what 
was your system of training be'rore an Extra Assistant Commissioner in the 
past was promoted to hear ci~il suits. How was he trained before he 
recei~ed those suits? 

.4. The system has changed a little now. I will tell you what happened 
-to myself. I passed a competiti~e examination and was put on for settle­
ment training for a period of 9 months and then I was given 3rd class powers 
as munsif and 3rd class powers as magistrate. 

Q. Did the settlement training include civil law P 
A. No. 
Q. Were you trained well in revenue matters? 
A. Yes. 
Q. And you probably found in the office an old unannotated copy of the 

Civil Procedure Code and you had to carry along as best as you could with 
the plain text? 

A .• I had passed the departmental examinations by that time. 
Q. Is there a paper in ci\·il law-I mean in the Departmental Enmin­

ation? 
.4. There are two papers in civil law and that included the whole of the 

Cil"il Law. 
{I. I am told that quit<' reC'ently a new rule has come. in ~hat in future 

~ub-judges will only be employed if they ha~e legal quahficahons and Law 
~egrees? · 

.4. Yes. 
Q. They are also expPCted to have had sou'e practice as lawyers. 
A. Not necessarily. 
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Q. How many years did you spend in each grade? 
A. I am now officiating as a district judge. I was made a first grade 

11ub-judge after putting in only 3 years' service. 
Q. Have you anything of the nature of an efficiency harP 
A. Yes. We have. · 
Q. After how many years? 
A.. The efficiency bar comes in the Rs. 500 grade. 
Q. Do you know whether orders are passed on the report of the district 

judge or on examination of the man's ~·ork? 
A. There are very few cases in which the efficiency bar is applied. 
Q. Don't you think that there has been an absolutely enormous advance 

now-a-days in the commercial development of Punjab? 
A. Yes. There has been some advance. 
Q. Don't you find that everywhere even in small places factories are 

rising and commercial undertaking is going on making conditions very much 
more complex than they used to be before? 

A. No. 
Q. Have you not noticed in places like Ambala and Amritsar that there 

is an extraordinary rate of progress? 
A. Yes. Amritsar is the distributing centre for the Punjab and has 

been so for a long time in fact. 
Q. Don't you think that in this province the Government ought to be 

prepared to meet the conditions caused by any increased complexity that 
may arise. The nature of the litigation is getting much more complex and 
there are many commercial suits. 

A. Yes. 
Q. Do you not think it is advisable in these circumstances to do some­

thing in the way of training certain .sub-judges especially to cope with the 
commercial litigation, to understand commercial usages and commercial 
habits, that is relating to contracts and so on, which are not very easy 
things to understand P 

A.Y~. . 
Q. You are also strongly in favour of some sort of systematic training for 

all civil judges before they enter on their duties? 
A. Yes. 
Q. I find from the Civil List that one member of the I. C. S., Indra 

Mohan Lal, a gentleman of about a year and a half service is graded here 
as a sub-judge. Do you know any particulars? 

A. Before he was appointed to the t. C. S., he was a candidate for the­
appointment of a munsif. 

Colonel Roe.-Q. You remember that, before we had district and sessions 
judges, we had divisional sessions judges? 

A. Yes. 
Q. Before the divisional judge was abolished, the district judge had 

small cau~e powers? 
A. Not all district judges. 
Q. I think there was not any district judge without small cause powers. 
A. I never had any small cause powers before I came as a small cause 

court judge. 
Q. Don't you think that a senior sub-judge who is responsible for the 

distribution of work could be given small cause powers and he could well 
take up and try thPse petty cases? 

A. Yes. I think the powers of the small cause courts also might be­
increased to Rs. 2,000. 

Q. Where are they? 
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.4.. Lahore, Amritsar, Simla and Delhi. 
Sir T. Desikachariar.-Q. I see from the note on the Administration ol 

Civil Justice in this province that a good number of your suits are suits fo1 
money and moveables. 

A. Yes. 
Q. I also see that 163,000 out of 187,000 cases are suits below Rs. 500. 
A. Yes. 
Q. They Eeem to be all very petty litigation. If that is the nature ot 

the litigation, why do you say that the munsifs are not in a position to cope 
with the work? 

.4 .• They have got more work than they can cope with. 
Q. Is the work too heavy? 
A. The establishment is understaffed. 
Q. I do not yet follow. What is th~ total number of subordinate judges 

you have? 
A. These suits are all tried on the regular side. They are not tried on 

the small cause court side. If they are tried ·pn the small cause court sidE 
that will save the time of the appellate court ~~;lso. 

Q. Suits are tried by subordinate judges on· the small cause court side 
-only up to rupees two hundred. 

A. There are few subordinate judges who have powers only up to rupees 
-one hundred. Many of them have no small cause court power. 

Q. Having regard to the work of the subordinate judges do you think 
that their small cause court powers can be safely increased. 

:1. I think small cause court powers of first class subordinate judges 
should be increased but not of the lower class. 

Q. In my province a munsif, directly he is appointed, is given small 
cause court powers up to rupees fifty and it goes up to rupees two hundred . 
.Suppo~ing such a thing is tried would it be feasible? 

.4. Wnen men of old standa]:d have retired it might be ftlasible. 
Q. Provided a proper selection is made the existing number of munsifs 

.can cope with the work. 
,L I do not know. It will have to be seen after experience ·as to how 

much less time is taken when cases are tried by small caui!e court side. 
Q. There are 187,000 cases of which 163,000 are below five hundred rupees. 

If half of these are tried by the small cause court side it will reduce the 
work of the judge as well as of the appellate court. That can be done by 
proper selection of officers and more efficient supervision of their work so 
that there is a possibility of increasing the small cause court jurisdiction . 

. 4. Yes, all cases up to rupees five hundred should be tried by the small 
cause court side. 

Q. I suppose subordinate judges have no territorial jurisdiction except 
the district jurisdiction. I suppose the High Court prescribes the juris­
diction and not the local government. 

A. Yes. 

Q. I wish to know whether the provisions of the Civil Court .Act with 
reference to the appointment of honorary sub-ordinate judges has been given 
effect to. 

A. There are some honorary subordinate judges but they are very un­
satisfactory. 

Q. Why are they unsatisfactory? 

.4.. They have practically no legal qualifications. They are appointed on 
consideration of rendering loyal services and not on consideration of legal 
qualifications. 
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Q. Taking into consideration the present mode or !!election do YOU think 
that people will be a>ailable for serving as honorary subord!nate • jud"es if 
the selection is made properly? o 

A. Men who are really competent will not be a>ailable. 
Q: And those only who want honours will be willing to take up such 

appomtments? 
A .. Yes. 
Q. I think having regard to the en:>rmons amount of work done by the 

honorary subordinate judg~s they can be in a position to relie-re the stipen­
diary subordinate judges of their work. 

A. \fe have got some experience of honorary subordinate judges and 
that experience leads us to think that ci-ril work cannot be entrusted to 
honorary subordinate judges. 

Q. Well, I find in the report of 1922 that there are 73 honorary courts and 
they are responsible for the disposal of forty thousand cases and nothing is 
said so far as the quality of the work is concerned. I would like to know 
as to wh1t exactly you think of the disposal of so many cases by these people. 

A. They are petty cases. 
Q. I put it to you whether there is any possibility of selecting suitable 

people to do this work . 
. 4. I do not think so. 

Q. Have you anything corresponding to honorary subordinate judge;? 
You will agree with me in thinking that people will haYe to travel twent.Y 
to thirty miles, sometimes twice and someti "lies thrice. ""What do you think 
of ha-ring village panchayats to dispose of such petty litigation? 

A ... We have no experience of panchayats and I am afraid we cannot con­
fer exclusive juri~cliction on panchayats.. ·we cannot get suitable men. 

Q. There are books of law and theory that I have been reading. With 
regard to -village panchayats I thought your pro-rince is cradle of village 
community. 

A.. There is hardly a man whom we can trust. 
Q .. Have you got anything corresponding to our rillage Panchayats .Act?' 
A. An Act has recently been passed but it has not been definitely brought 

into use yet. 
Q. So it is not possible to say what that experiment is likely to prove . 

.. 4. A man like myself who has been for twenty years going from viliage­
to village and from district to district and who has come ac-ross all kinds 
of people should be in a position b say whether it would be reliable or­
not. 

Q • .Are you not somewhat pessimistic? 
A. I am only stating the real f::tcts. 
Q. Is it not a real disaster that people should come for a petty suit from 

a distance of fifty miles? 
A.. The more facility you will provide the more litigation there will be. 
Q. The net result of your view is that you do not think that village pan­

chayats are going to be of any use. 
A. Yes. 
D1·. DeSouza.-Q. "\Yho are the honorary munsifs? I see there are large 

number of men who have disposed or forty ihousand suits. .Are they village· 
headmen? 

A. ::-{otahles iu the city and the outl;dng places who have rendered gou•i. 
service to Government on various occasions. 

Q. 'Yhat is the Act which confers these powers on them? Is there any 
special Act? 

A. There is the Punjab Civil Court .Act. 
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Q. I am asking you about recent years. 
A. Recently there. have been some members of the Indian Civil Service 

who had very little experience of judicial work done by subordinate judges. 
Q. Is that a recent innovation or was that so formerly? 
A. It was not so formerly because now there is some difficulty in getting 

Indian Civil Service men,for the appointment of district judges. At present 
great difficulty is experienced in getting Indian Civil Service men for this 
post. 

Q. Then what is your saggestion? 
.4.. l\Iy suggestion is that Indian Civil Service people should make up 

their minds quickly and should work as subordinate judges for something 
like ten years before they becon1e or are appointed as district judges. 

Q. Do you think that at present Indian Civil Service officers appointed 
as district judges have got no judicial experience? 

.4 .• Indian Civil Service district judges are reluctant to work as sub­
ordinate judges because that is a junior appointment and pay is not very 
high. 

Q. But now they have got a time scale? They will be getting the Rame 
t1ay? 

.4 .. There are two time scales, ~enior grade time scale and junior grade 
time scale. If an officer is holding a senior appointment he gets pay 
according to the senior grade time scale and if an officer is holding a junior 
appointment, he gets pay according to the junior grade time scale. 

Q. For th.; sake of efficiency would you insist that Indian Civil Service 
people before they are appointed as district judges should work as subordinate 
judges for at least ten years? 

::1 .• Yes very strongly. 
Q. Does he hear appeal~ from tha judgments of Provincial Civil Service 

subordinate judges who have worked for more than ten years as subordinate 
judges? 

.4.. Yes, even from the judgments of those who have worked for twenty 
years. 

Q. There is another question which I like to ask you. Do you think that 
one of the causes of delay is due to the fact that officers are transferred fre­
quently? What is your opinion with regard to that? 

A .. That cannot be avoided and is necessary. These transfers do not con­
tribute -very much towards delays in the disposal of cases. -when an officer 
leaves a case the other officer coming in his place begins from that stage 
where his successor had left and at the utmost it involves one adjournment. 

Q. You have been working as senior subordinate judge at Lahore for 
several years, what is your experience about the state of file here? 

A .. The senior subordinate judge has got more work than he can cope 
with. 

Q. Do you think that tbere are more delays in the court of the senior 
sub-judge hera than in any other court? 

.·L That all depends upon the officer who happens to be the senior 
eub-judge in Lahore. C~>.ses heard in the &enior sub-judge's court here are 
n:?.ore complicated than the cases that are heard in other districts. A very 
competent officer is required for Lahore. 

Q. What has been the actual state of the file for the previous four or fi-ve 
years? 

.4.. There has been g;reat congestion. 
Q. \\llat remetty would you suggest? 
rl. Appointment of a very competent officer. 
Q. Do you think that it would improve matters if an additional distri;:t 

judge were appointed in Lahore? 
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.4. I have suggested that in a place like Lahore there should be an addi· 
tiona} district judge exercising original jurisdiction. Lahore is now like a 
presidency town and I~tigation _is between v~ry influential people and big 
people and so on. It IS not fair that a sub-Judge who sometimes may be 
corrupt should try cases of unlimited value. 

Q. Are you in favour of having some civil suits decided by sub-registrars? 
A. Sub--registrars are often retired military officers with no educational 

qualifications. They would hardly be suitable to do that class of work. 
Q. I saw a proposal in a paper suggested by a witness in another pro. 

vince that they might introduce the system of a judge trying civil cases, 
with the assistance of jury with no right of appeal. Do you think that 
this province is ripe for this sort of arrangement? 

A. No. 
Q. So you are in favour of retaining the right of appeal? 
A. Ye~. 
Q. Another point. What is your experience with regard to cases between 

minor parties? 
.A. I am of opinion that service on the minor is not necessary. That 

causes a good deal of delay. He should be served only when he has attained 
the age of sixteen years so that he may have an opportunity of saying some-­
thing regarding the appointment of his guardian. At present minors who 
are not even a year old are served. 

Q. Do you think that another cause of delay is due to the fact that 
records are sent for from the record branch? 

A. Yes. 
Q. Is it not a fact that at present there is only one record room, with 

civil, revenue and criminal records, whir.h is under the Collector? 
A. Yes. 
Q. Do you think, if they are separated and placed under the district 

judge, it would not facilitate matters? 
A. No .. 
Q. If it is placed under the senior judge or subordinate judge, don't you 

think the record-keepers would comply with the requisitions for records more 
quickly than it is done at present? 

A. It would not be commensurate with the expense. 
Q. With regard to district judges you said they were overworked. What 

is the remedy for this? 
A. I think all land acquisition cases and guardianship cases, also probate 

cases might be made over to the senior subordinate judge. 
Q. \Vith regard to executions, is'' it not your experience that there is 

much delay? What remedies would you suggest with regard to this? 

.4. There is only ona remedy I can suggest. That suits by third persons 
who object to attachment Jf proi.)erty shouH not be allowed. At present a 
property is attached. A third per<;on comes and objects and claims the pro. 
perty as his own. The suit is summarily dismissed by the court. Then a 
regular suit is brought up. That takes two or three years. All the time 
the execution is held up. 

Q. Another reason why execution proceedings are delayed is that judges 
and subordinate judges take up exE>cution work at the fag-€nd of the day and 
sometimes leave them to their readers. Do you think thing9 will improve if 
directions are issued t() subordinate judges to take up execution matters iD 
the first part of the day? 

A. Yes. It has been my practice to take execution work first. 
Q. Is there any special day for it? 
A. No special day. 
Q. What is your experience with regard to other c.curts !' 
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Q. The power is given to the High Court and not to the local go~rn­
ment. 

A. It wa::; given to the local government but now it has been transferred 
to the High Court subject to the sanction of the local government. · 

Q. In this Act there seems to bo a provision that the selection is to be 
made by the High Court itself. 

A. I know ever since the Act came into force that the High Court has not 
appointed any munsif. 

Q. If the appointments are made by the High Court do you not think the 
function of the honorary munsif will be found satisfactory? 

A. If the High Court .-:an find better men. 
Q. The High Court will not be influenced to the same extent. Do you not 

"think if appointments are made by the High Court the selection will be 
much better? 

A. The questiun is that you have to decide what kind of men are con­
sidered o.uitable and then whether that kind of men are available. 

Q. There will be retired government servants, retired deputy coJlectors 
and retired subordinate judges. 

A. A man who has retired at the age of fifty-five years after doing judicial 
work has probably nr) zeal left in him. · 

Q. Have you seen that many aftc1· retirement pine for work and having 
nothing to do they fall upon reading the " Gita "? 

A. We have not found men who are keen on doing that kind of work. 
Q. Can you not find a leading landholder? 
A. They have got no legal qualifications. 
Q. But in petty money suits law is not much used. 
A Will you give them small cause court powers? 
Q. I leave the question of detail. I am only asking questions on 

priociple. 
A. There may be some who are U!ieful but most of these big zamindars are 

apt to take sides. ' · 
Q. There is always a suspicion of their being biased. 
A. Yes. 
Q. There are certain number of suits tried by tahsildars. 
A. They are relics of old time. 
Q. Do tahsildars exercise civil jurisdiction? 
A. Formerly they used to da but now I do not think that they exercise 

any civil jurisdiction. 
Q. Do they exercise concurrent jurisdiction with the munsif P 
A. Yes. 
Q. How is the distribution made between the tahsildar and the munsif P 
Bakshi Tek Chand.-Where there are no munsifs the tahsildar is empowered 

to take up civil cases. 
Q. Is it the policy in this province, so far as possible, to concentrate the 

courts at one station or to decentralise them among the outlying stations? 
A. \Ve have outlying courts but a great majority of the courts is concen­

trated at the headquarters. 
Q. Take a district like Amritsar or a. district with a number of seven 

tahsils. 
A. We have no district of more than five tahsils. 
Q. Now in such a district how many outlying munsifis are there? 
A. We have probably three. 
Q. I think you told the Committee that there was a marked change in 

this province in the method of recruiting munsifs. You said that the old 
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system had been changed and that the change was an adequate one. 
A.. Yes. Now I understand all the subordinate judges are law graduates. 
Q. I think that is insisted upon? 
A. Yes. One of our grievances is that men having no legal qualifications 

are grouped together with those who have high legal qualifications. People 
working in other offices are sometimes recruited 'in this branch of service 
and prove a failure. They might be doing ~ood work in their own capacity 
but it is very rare that they prove an acquis1tion to the judicial department. 

Bakhshi Tek Chand.-1 understand you suggest a system of attorneys? 
A. Yes. 
Q. Will you kindly explain the system? 
A. ·what I want is that there should be some system by which cases, 

before they are actually brought before court, may be prepared. At the" 
present time litigants come from villages with money in their pockets and 
-engage fresh law graduates to conduct their cases, who in fact know nothing 
m law and practice. I would suggest that law graduates should work as 
attorneys or solicitors and should prepare cases rather than plead in court. 

Q. Do you insist on chamber work? 
.4 .• My point is that there should be an experienced pleader whose duty 

·should be to appear before the court and plead the case, but there should 
als'l be a junior pleader who should prepare the case and correspond with the 
litigant. · 

Q. So you would divide the legal profession into two parts, (1) attorneys 
-or solicitors and (2) advocates or barristers? 

A. Yes. 
Q. Would you have this system at every place, even in outlying munsifis? 
A. Yes. 
Q. Do you not think that this system suggested by you would be very 

-expensive to the litigant public? According to your suggestion litigants 
.shall first have to engage attorneys and then a counsel who would appear in 
.court and plead their cases? 

A. Well at present litigants have to go to their counsel for about a do7.en 
-times or even more, and if you add up all that I do not think that expenses 
will be much. 

Q. ·wen supposing we have got competent judiciary and a sufficient 
number of judges, would you advocate this system even then? 

.t. Yes, because it is not fair that a fresh law graduate should conduct 
-cases in court. He must have some experien&e and training. 

Q. But if the litigant engages a senior and experienced counsel, would 
you e. till require the system of having attorneys? 

.-1. In that case details will have to be worked out, but I should like to 
hav<3 somethino- of that kind, because petty cases are got hold of by junior 
-counsel who d~ not know anything of law and practice. In my opinion it 
would b<3 much better if senior counsel appeared before court and junior one:> 
prepared cases for them. Junior coumel shou!d not be allowed t{) pract!se 
in court for two or three years. They should sunply prepare cases for seruor 
-counsel. 

Q. As regards district judges, they are recruited in this province in 
three different ways:-

(1) from the provincial service; 
(::?) from the Indian Civil Service and 
(3) two posts a1:e reserved for the bar. 

Do YOU think those who are recruited from the Indian Civil Servic<> have 
got sufficient judicial training before they are appointed as district judges? 

.1. In some cases they have not. 
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A .. I know that a great many people do not pay any attention to the-
execution work themseh·es. They leave it to their readers, they write th~t 
ord<-rs and put it up for signature. That is not satisfactory. 

Q. Your opinion is that directions should be issued to subordinate judges? 
A. The High Court h:1s issued orders that all execution proceedings 

shoulcl he in the hands of the judges. 
Q. "What about the sale of agricultural lands by the Collector? 
A .. I do not think the Collector should have anything to do in the matter. 

I do not understand why the case should be sent to the Collector at all. 
There is always a conflict going on between the Collector and the civil court. 
Under the law the civil court should have the final say in the matter. 

Q. Your suggestion is that the procedure should be abolished? 
A. Yes. 
Q. Are you in favour of the present rule which requires that decree-

holders should keep the decree alive by applying every three years? 
.4. They can apply at any time within 12 years. 
Q. Would that reduce the work? 
A. I think so. 
Q. Are ~·ou also aware of the fact that one of the causes.for delay is sub­

mission of returns of work by the munsifs and subordinate judges? Does 
it J!ot tend to postponing lengthy and complicated cases? If they take 
lengthy cases, the requisite number cannot be made up. 

A. I do not think so. 

Shaikh ALI BAKSH, Merchant, Amritsar, called and examined on 
Tuesday, the 8th April 1924. 

(No lrritten Statement received.) 

Chairman.-Q. I think your firlit! carries on business in hide and skin 
at Amritsar. 

A. Yes. 
Q. You are yourself an Honorary Magistrate at Amritsar. 
A. Yes. 
Q. \Yhat I should like you to tell us is not so much on the point of pro. 

cedure but the state of litigation in Amritsar at present? 
(The witness began giving his evidence in vernacular.) 
.4. ~Iy complaint is that there is a great delay in the disposal of cases 

because there is a great difficulty in serving processes. Process-servers should 
be attached to each court separately. The present practice is that the 
proces~-servers do not go to the lccality and they write down false reports 
while sitting in the nazir's room or in the nazir's office and there is a 
great delay in consequence. The sub-judge in each case, where the ser-· 
Yice is not made, should hold enquiry and take full explanation and then 
punish and fine them. I think it would be a good thing to have the­
pay of the process-servers increased but that alone would not be sufficient 
to stop their dishonesty. At present they can say: " my pay is very small, 
what can I do." 13ut if their pay is increased they will not become honest. 
The increase in their pay has not in any way improved their work, on the 
rontrarv it ha~ made them worse. Now they expect higher bribe than they 
got hefore. Of r.ll the presiding officers of the court some are good and some 
arfl laz:-. From what I have seen about half are good and half are not good. 
I think there ought to be .a special judge in Amntsar who could understand 
commercial matters and also in Lahore and Delhi. It leads to unnecessary 
arljrmrnment~ because the various presiding officers do not know comm~r­
cial law. If we haYe got a separate judge to deal with commerctal 
n1atters then everything would go well. The presiding oflicer leaves the 
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execution work to the reader and other clerks. I instituted three or four 
cases myself. l\Iy cases are simply for money lent. \Vhen they are small 
cause court cases they are decided fairly quickly but when there are larger 
Cll8es there is a considerable delay. In my opinion it ·will be a crreat advantacre 
if the small cause court power were increased and I should0 like to see it 
increased to eight hundred or one thousand rup"ees. I pay seven hundred 
and three rupees as income tax. I deal in hides and I am alone. I have no 
partner. 

(The constitution of the proposed appellate benches was explained to the 
witn6Sl:l.) 

Mr. Justice Stuart.-Q. Do you think that the establishment of these 
benches would be an improvement on the present system? 

A. I think it would be a very good idea and would give justice. 
(Bakhshi Tek Chand again explained the point to the witness who adhered 

to his previous answer and added that he considered that appeals to the Hicrh 
Court were a source of great nuisance and involved a lot of money and wa;te 
of time.) 

Mr. W. deMALAN, I.C.S., District and Sessions Judge, Amritsar. 

Written Statement. 
1. It is impossible to state in general terms the " period reasonabl,Y 

required " for the disposal of the various kinds of civil proceedings. One 
might as well be asked to say how long it should take an artist to paint a 
picture or a nov~list to write a book. There are so many things t<> be taken 
into account in each case, e.g., the nature of the case itself (simple or com­
plicated), the idiosyncrasies of the parties and their witnesses and pleaders, 
and the state of the pending file of the court concerned. General statements 
and averages based on statistics in regard to the hetero~eneous mass of work 
which comes before civil courts, are bound to be misleaaing. 

2. It must be remembered that litigation is one of the main recreations 
of the people of this country, who have not as yet taken kindly to the ordinary 
recreations of civilised society. The average Indian litigant likes to have a 
good run for his money, and to prolon~ the excitement of a pending case as 
much as possible. Even if the plaintiff is anxious for a prompt decision, 
the defendant is naturally in favour of delay: while counsel on both sides 
are usually interested in keeping the case going, for the sake of their own 
pockets. "The law's delays are, no doubt, a scandal in this country, but this. 
scandal will not be removed until ..the attitude of the people generally toward~ 
litigation is radically changed by education and civilisation. Action fn>m 
above is unlikely to have any practical effect until this change takes place 
below. 

3. (Also 34 and 35). 
Much of the delay which occurs in civil proceedings is due to the time 

wasted in summoning witnesses and recording oral evidence. A case may 
sometimes be kept hanging on for months, if not years, because parties insist 
on calling witnesses who, for some reason, are reluctant to appear, or cannot 
be found. As a rule, ora! etidence is entirely worthless, and is not even 
mentioned in the Appellate Court. I would abolish altogt;ther t~e system of 
summoning witnesses through court, and make the parties entirely respon­
sible for producing their own evidence. The court could then dispose of the 
averacre cases in two hearincrs at most, after the framing of issues. The 
initial delay, which frequently takes place owing to the difficulty of serving 
the defendants with process, cannot be avoided except by improving the 
process-serving agency. Time is often wasted by -pleaders asking for ~ date 
f-:Jr arcruments. Such adjournments should be granted only in complicated 
cases 

0

where there is a larcre mass of documentarv evidence to be studied. 
Ordi~ary cases should be a:'gued immediately on t"he conclusion of evidence. 
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As a rule, both parties should be ordered to bring their evidence on the 
same date, and the case should go on until the evidence is finished other 
cases being postponed, if necessary, to the following day. This wouid ~ro­
duce some confusion at first, till people get used to it, but would save time 
in the long run. . . · · . 

Subordinate courts in tlie Punjab have recently been informed by the Regis­
trar of the Lahore High Court, in his letter No. 664-G., dated 30th January 
1924, that " in other provinces a civil suit is disposed of very much as a 
Sessions case, i.e., the witnesses on either side are called for on a fixed date 
an~ the case is h_eard from day to day and disJ?osed of without the repeated 
adJournments wh1ch mar the progress of a civil suit in the Punjab.'t -The 
Civil. Justice Committee will doubtless be in a position to point out to the 
PunJab courts the reasons for this remarkable difference between the Punjab 
and the r_est. of Brit~h India, and to suggest remedies based on a review of' 
the practiCe current m the courts of other less backward provinces. · 

My own view• is, as indicated above~ that the proce8s-serving agency should 
l::e employed simply and solely on the business of serving processes on parties, 
and that parties should be 'left to make their .own a.rrangements for producing 
their evidence. I do not believe that any serious· failure of justice would 
result from this change, while the service of proceilses on parties would. be 
.accelerated and improved, ·as the agency woul~ be ·able to concentra~e ·its 
energies on this latter business. The process-serving establishment could 
.fllso be reduced, and a good deal' of.. public money would be saved, not to 
mention the economy of. time and paper now wasted over recording · oral 
~vidence. 

4. I do not think an:y alterations in the present method of recruitment 
<>f judicial officer!\ would have the effect of speeding "up proceedings. 

5. There are now no " district munsifs " in tne Punjab. Sub-judges, 
on appointment, might well be made to.watch proceedings in the courts of 
selected sub-judges of experienc~· for ;two' or, three months, before being 
.allowed to try cases by themselves. ·Most of our judicial agency is " amateur " 
but a man of average intelligence does not take long to pick up the necessary 
knowledge of law and procedure. 

6. Transfers of judicial officers naturally cause delay and impede. the course 
of justice. On the other hand, sub-judges have a good,deal of drudgery, 
and are apt to get stale if left too lodg in one district. One year should 
ordinarily be the minimum, and two years, the maximum. District •judges 
should be tranilferred after three years. 

7. I would deprecate the fixing of any standard of efficiency based on 
mere outtum, as likely to lead to the shelving of troublesome cases and concen­
tration of attention on short and simple cases. Monthly 'statements of work 
are inevitable; but too much impOTtance should not be attached to the •" tale · 
<Jf bricks.'' The art of manipulating statistics is only too well understood in 
this country. 

8. The concentration of many civil courts in one place is, on the whole, 
a convenience, ,and does not lead to delay. The supply of pleaders in each 
place is governed by the demand for their services. 

Litigants naturally prefer pleaders with a reputation for ability. Increased 
distribution of courts would not improve matters in any way, except that 
it might give more chance to inferior pleaders and thus lead to increased over­
crowding of the legal profession. 

9, 10 and 11. No changes are required in this district. 
12 and 13. District judges, who also have heavy criminal work as sessions 

judges, should be relieved of all miscellaneous work, such as insolvency, 
guardianship, probate and succession certificate cases. In heavy districts, 
land acquisition cases should also be made over to the senior sub-judge. 

14. Village panchayats have been a complete failure in the Punjab, mainly 
because they had no exclusive jurisdiction. I do not think they should be 
.entrr.wt-ecl with such jurisdiction, as they do not command public confidence. 
ln these days of improved communications, they are an anachroni;;;m. 

B 
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17. I do not recommend the investing of sub-registrars as such with civil 
jurisdiction of any kind. Some subregistrars might be appointed honorary 
civil judges. 

18. No change is required. 
22. I always look at appeals when filed, and pass orders as to whether 

+.hey are to be fixed for palcki or kachhi peshi. r never dismiss an appeal 
without sending for the record. This procedure should be enjoined on all 
subordinate appellate courts. 

24. I would abolish the system of summoning witnesses through courtr 
as recommended under question 3. 

28. Parties should be allowed to have notices and summonses sent by post 
registered for acknowledgment, on theil" own responsibility. Such service-
should be considered effectual, unless proved to be otherwise. 

30. Parties frequently assist process-servers in the service of processes. 
and no rules on the subject are required. 

31. The art of framing issues can only be learnt by experience, and by 
verbal instruction given by inspecting officers. In most districts, district. 
judges are too busy to spend much time in inspecting subordinate courts. 

37. Courts should have discretion to cut short the examination and cross­
examination of witnesses, by a brief written order. Oral evidence is almost. 
invariably useless, and no injustice would result from curtailing it. 

41. No change in present practice is• required. The suggestion at the end 
of the queStion is impracticable. 

43. The art of writing judgments of suitable length can only be attainecf 
by experience and by instruction given by inspecting officers. 

49. It is practically impossible, at present, to try cases continuously. See­
suggestions under question 3. 

66. I have no remarks to ma'Ke on the main parts of this question. In 
regard to the query " In simple mortgage suits is there any necessity for a 
final decree,'' I would point out that, in redempti<>n suits relating to simple 
or usufructuary mort"ages, it appears to be unnecessary to follow the proce­
dure laid down in Order 34, Rule 7. The decree should be simply to the effect 
that the plaintiff is entitled to redeem the property in suit on payment of 
the amount found to be due. No date should be fixed for payment, the 
period for execution of the decree being governed by the ordinary law of limi­
tation. Failure to redeem within the period fixed in the decree does not, 
in such cases, debar the decree-holder from all right to redeem, and there is 
thus no object in fixing a period for payment. I have frequently come 
across decrees in redemption suits wrongly drawn up-in this respect, and it 
would, I think, be advisable to alter Order 34, Rule 7, in such a way as to­
remove misapprehension of the law on this point. The rule, as it stands, is 
clumsily drafted. It should be made clear that it is unnecessary to draw up & 

preliminary decr~e in suits for redemption of simple or usufructuary mort­
gages. One decree only is required in such cases, specifying the amount to­
be paid for redemption of the property in suit. 

Mr. W. deMALAN, I.C.S., District and Sessions Judge, Amritsar. 
called and examined on Wednesday, the 9th April 1924. 

Chairman.-Q. You are District and Sessions J'udge at Amritsar? 
A. Yes. 
(/. Tau have given us a reply to some questions of our questionnaire. I 

want you to help us generally to get a grasp of the position of the courts in 
the Punjab. First of all !·notice that in the .Administration Report, furnished 
by the High Court, the state of things does not seem to be given as regards 
each particular court. It cannot tell you what the number of cases WE're at 
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the beginning of the year in eaeh case, how many new cases were instituted 
and how many were disposed of. One cannot therefore easily tell whether 
there is a delay in the Punjab, to what extent and in what part of the pro­
vince. Can you help us in any way? 

A. Statistics are given in lump and are perfectly ui:Jeless. Unless you 
have figures for separate courts I think it will be impossible to give any 
idea. You cannot deal with the courts in lump. 

Q. In your court, for instance, at Amritsar do you send up to the High 
Court every year a statement of the amount of work done in the district 
judge's court? 

A. Elaborate statistics are sent up for each court and every month a 
statement is sent up showing exactly the state of work. As a matter of 
fact it is now sent up quarterly for every court. At any rate a statement 
()f pending file in each civil court is sent up to the High Court every month. 

Q. And therefore statistics do exist somewhere for each court of the 
work it has done during the past year and of the state of the pending file. 

A. Yes. 
Q. Now in your own judgeship what is the position as regards delay? Are 

the courts congested and if so which? · 
A. My own court is very congested. I have fo1,1r to five hundred civil 

appeals pending. I was given an additional judge for two months and that 
reduced the pending file by one hundred and directly he went away it came 
up again. Against every judgment that is passed there is an appeal. Every 
day I find half a dozen of appeals on my table. 

Q. What appeals are done by the district judge? Does he do all appeals 
from the subordinate judges P 

A. A certain number of appeals go to the senior sub-judge. 
Q. Apart .from that the district judge, has to do all the appeals. 
A. Except tho8e which go to the High Court. 
Q. How many appeals were disposed of last year in 1923? 
A. I have not got figures. . , _ 
Q. I want to find out the amount of delay. I understood you saying that 

four hundred appeals are waiting. Taking one year with another "what num­
ber of civil appeals does your other work give you a chance to dispose of in 
a year? Can you do three hundred appeals in a yea~? 

A. I think t";o hundred as a rule. At the present moment I have got 
about a couple of a dozen of civil appeals pending from 1922 and four hundred 
from 1923 and the rest of 1924. I suppose eighty-four units should be dis­
;posed of in a month which should consist of at least three sessions cases 
.and the rest civil appeals. 

Jlr. Justice'Stuart.-Q. Where is thatr-in the High Oourt order? 
A. I think you will find that from the Registrar. 
Q. Is that the standard laid down for the sub-judge P 
A. They have got a farticular standard. 
Chairman.-Then practically the 1923 appeals have not been touched yet. 

A. They are being done steadily. You cannot confine yourself entirely 
-to old appeals. You have to turn out a certain number and every day I have 
a small number of civil appeals which are still waiting to be heard. 

Q. Apart from civil appeals have you to do any original work? 

A. Occasionally I have to try suits under the Patents Act because the 
senior sub-judge cannot try these cases. I also do probate cases. I do 
not do insolvency and succession certificate. I also do land acquisition cases. 
They are very troublesome. They are practically big civil cases. ' 

Q. Is that the usual rule throughout the Ptmjab that the district judge 
<loes land acquisition, probate and patent cases? 
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A. Yes. But· if a district judge is posted in a light district he has to 
do miscellaneous work as well. It it! very troublesome indeed. 

Q. As regards the portion of your time that is engaged on civil work, do 
you think that it is just the same as that engaged on criminal work? 

A. I devote- one day in a week for criminal work and two days for sessions 
cases. You might isay that I devote three days for civil appeals. 

Q." When do you do probate work? 
A. This work is often put in oq those days which are fixed for doing civil 

appeals and land acquisition cases are generally put on criminal appoa1 
days because this arrangement suits the Public Prosecutor who is also Go>em­
ment Pleader. As a rule. these petty cases are put on civil appe:al ,days 
and.civil work thus suffers. 

Q. As regards lower ·courts in your district do you get sufficient timEt 
to inspect them yourself? 

A. In Amritsar I have not inspected any court. In fact I do ~ot get any 
time for this pufJ?OSe. A High Court Judge came himstl!f and inspected 
them. In fact it IS not the practice there. There are so many courts that 
it is difficult for the judge to find time for their inspection. Much of thEt 
time it; taken up by his own work. In other districts I always lised to 
inspect munsifis, especially outlying munsifis. I always inspected them very 
carefully and also some of the sadar munsifis. 

Q. Apart from that,. do the lower courts send up statements of delays. 
showing how many cases are pending and how many are very old and still 
hanging fire? Do they also give reasons why so many cases are pending and 
why they are so old? _ 

A. Yes, they do send up statements but it is very difficult to check them. 
It is not possible to know from those statements why they are so old. ThesEt 
statements go to the clerk of the court who brings these facts to the notice 
of the judge. · 

Q. So if very old cases are pending the only information that you can get 
it; about those cases which are pending for four months or are older than four 
months? 

A. Yes. 
Q. And do you think that it is sufficient to enable you to tell the condition 

of the court? 
A. That can be done only if the judge inspects the courts himself. 
Q. I understand that there is further difficulty in supervising courts, I 

mean lower courts, in the Punjab, namely, there is a sort of index in the 
beginning of the file simply giving dates of certain phases of the case. ~0' 
reasons are given why the case was postponed or adjourned on such and sueh 
a date. Is that the practice geneqtlly followed in this province? 

A. The court keeps a• Chitha in English. There is no separate sheet for 
recording reasonS. Only the dates of adjournments are given on the index 
of the file and nothing else. 

Q. So if you want to find out the history of a case, you cannot pick up 
the file and find out everything in chronological order?. 

A. No. Very often if an old case comes up before me, I order my reader 
to make a brief summary of the case showing why and when the different 
dates were given. 

Mr. Justice Stuart.-Q. Is it not a fact that it is in this province onl;v 
that reasons for adjournments are not given, and that isuch reasons are given 
in all other provinces? 

A. Here in the Punjab we are understaffed. Work here is very heavy and 
we have to work under great pressure. The ministerial staff is not sufficient 
to do all the work. 

Chairman.-Q. Is it possible to gather in a short time whether the court~ 
below are dealing with questions of continuous adjournments and matters of 
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tnat sort by getting hold of the recor~ and looking through them? Is it 
possible to know whether a particular case has been sensibly dealt with? 

A. The difficulty is that records are kept in vernacular. 

Mr. Justice Stuart.-Q. Well that is also the position in the United 
Provinces. In the United Provinces the record is kept in vernacular but in 
Bengal the record is kept in English. An abstract of orders is prepared in 
English in the United Provinces and sent up to the district judge, and if 
when the suit is more than a year old, it is sent up to ;the High Court in 
original. This statement gives you everything you want to know. It not 
only gives facts but also reasons why the case has so long been delayed. 
Do you agree that such a system could be introduced in the Punjab? 

A. Yes. 

Chairman.-Q. With regard to the trial of cases that have come before 
you, have you any general impression which you can give us why so much 
delay occurred iq a particular case? 

A. There is one· difficulty in those cases in which there are about one 
hundred or more defendants. They have all to be served and sometimes 
personal service is required. In cases of that kind service will take not less 
than a year. Meanwhile several of them would die and it is a hopeless 
business to serve so many defet1dants. Great delay is caused in getting service 
effected on all of them. ' · · : 

Mr. Justice Stuart.-Q. But you have got Order 1, Rule 8, and I think 
you can well utilize it? 

A. Yes; where the whole village is concerned you can serve them by 
proclamation or public advertisement. . 

Chairman.-~. Have you ever substituted personal service by service by 
registered post? · 

A. I think that Order 1, Rule 8, can be worked all right. If there are 
one or two who are likely to contest the suit they may be served personally 
but a general notice may be given to all others. When all of them have a 
common interest they can be served with public ad,·ertisement. It is intended 
for villagers and co-proprietors. • 

Q. If you have only got 10' 6i: 12 people with some interest in the suit, 
the ordinary way would be td give notice? 

A. I am speaking of hundreds. Those cases are tremendously delayed 
because people keep on dying and the other cause of delay is the way in 
which people will insist on producing oral evidence. You will come across 
appeals in which the evidence is never referred to at all. PJeaders never 
touch oral evidence. They get hold of one legal point and argue on that. 
Recording of oral evidence is a sheer waste of time and that is a fruitful 
cause of delay. 

Q. Do you find there is an undue delay in the service of process? 
A. There certainly is. 
Q. Do you think the defendants find it easy to corrupt the peons? 
A. That is what I am told. 
Q. Have you any idea which form the problem takes most generally? Do 

you think the plaintiffs in money suits see that the summons are not served: 
because they want to snatch an ex parte decree? 

A. No. I think the defendant tries to keep out of the way, so he I{ets 
the process-server to report that he could not find him, or that he (the defend­
ant) was not in the village. 

Q. As regards witnesses you say it is usually entirely worthless iio summf"tll 
witnesses through court, and you want. to abolish the system altogether? 

A. That was the suggestion. It is' rather wild. ·what I mean is that 
on the whole no serious injustice would be causea by absolutely abolishing 
the summoning of witnesses. The average witness is absolutely useless. 
If he comes willmgly he is probably biased, and if he comes unwillingly he 
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is biased the other way. In civil cases one practically never takes notice 
of oral evidence except in a few exceptional cases. Ordinarily taking down 
oral evidence is simply a waste of time. 

Q. Have you had much difficulty because cases have been constantly post-
poned as the wi!izle:;ses who have been summoned did not tum up? 

A. I have not done original cases. 
Q. Is that a special nuisance in the Punjab? 
A. I think it is certainly one cause of delay, and I think the Code gives 

sufficient power for compelling witnesses to come. At the same time the 
plaintiff does not want a witness to come, becawe it so happens that the 
witness invariably turns against him. A party may go on wasting a lot of 
time pretending to call a witness. It is almost a kind of fabian tactics. 

Q. As regards the hearing of cases, I understand cases are not opened by 
pleaders at the first instance. They are begun by the subordinate judge 
by recording evidence on the date of hearing, after issues were framed a month 
or two ago. 

A. Yes. 
Q. Do you find that when questions of relevancy crop up, the subordinate 

judge says that he will decide them at the end of the case? Very often he 
forgets them at the time of writing the judgment. 

A. Yes. 
Q. I think thai; something could be done by insisting upon the strict 

observance of the rules laid down in the Code? 
A. I think it would be very useful to insist on that. I do not remember 

UJ. ever hearing it done. Of rourse the real difficulty is that many of the 
pleaders are overworked and they have not the time to go into the case 
properly. 
. Q. Do you think they have proper instructions? When the pleader goes 

into court, does he know what sort of witness he is going to examine, "and 
what he proposes to say? 

A. I think in important cases the parties go to him in the morning and 
have a sort of rehearsal. ' 

Q. Do you find that the issues are badly framed or well framed on the 
whole? 

A. Well, I think,. on the whole the issues are well framed. 
Q. Do you think the pleadings are not correctly drafted? 
A. The pleadings are very often written in vernacular and are longwinded 

as a rule. I suppose they are written in a sort of traditional way. 
Q: It is rather a rigmarole. Is it not? 
A. I think it is. 
Q. Is it not generally written in chronological order? 
A. It is very difficult to follow. If you have a long plaint of lG headings, 

m reply a man starts by saying '.I admit paragraph ·so and so.' If you write 
n; in' English, it is easy to follow. 

Q. Is it the custom in Punjab for people to make proper admission or go 
on denying it? ' 

A. I think they plead well enough. 
Q. Do you find any use is being made of interrogatories or notice to admit 

documents to the opposite party? 
.~. I do not think they are very much used. 
Q. If a man wants to prove that his opponent executed a c-ertain document, 

vne way of proving it is to exhibit an interrogatory whether he has or he 
has not executed a document? 

A .• I think he would be asked that surely before the issues were drawn up, 
if he were in court. This would mean more work for the process-server. 
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Q. What would ordinarily happen is that the judge would settle the 
interrogatories in the presence of.both the pleaders and parties, and then it is 
the duty of the parties to take notice 'l 

A. That is not used at all. 
Q. As regards documents, what is the subject of Order 12? Does that 

depend upon what the judge does when settling the issues? 
A. Probably it depends on the admissions of the defendant. :If he denies 

certain points, those points are put in the issues. 
Q. Supposing ill connection with a dispute it is necessary to prove a docu­

ment, does the plaintiff in the ordinary way proceed to take subpamas for 
witnesses to prove the documents or is it customary for him to demand an· 
admission of the document from the defendant first? 

A. I think probably before issues are settled the court will say "You 
ask the other side whether they admit tqe document " and if they do not, 
the side producing the document will be called to let in evidence. 

Q. I gather from you that the framing of issues is taken quite seriously, 
that is to say, the judge does at that time read. the pleadings. ahd, if the 
parties are before him, examine them at the time and minimise the amount 
of disputes and then put down the issues. Is that· eo? 

A. Yes. 
Q. Do you ever get issues on appeal like this-Is the plaintiff's claim barred 

by the· principle lof res judicata or estopJ?el or that sort of thing? Is the 
plaintiff's claim bad for misjoinder or non-joinder of parties or misjoinder 
of c.-a uses of action 'l · 

A. There might be cases of unnecessary issues but I simply l?ass them 
off, because the lower court says " No finding is required on this pomt." 

Q. Do you find that the pleaders of parties, instead of arguing the case at 
the finish of the case and the judge giving decision soon after, take a long 
date for arguments, and turn up with a lot of unnecessary contentions after 
having had 2 or 3 weeks to manufacture? 

A. I think many courts pre(~r to give a date for arguments because 
they have got a long cause list and there are a lot of people waiting in many 
cases. It is very difficult to hear arguments at onc.-e in a difficult case 
dealing with a whole lot of evidence. I think as ·a rule both the courts and 
the counsel prefer to have a date if there are a lot of documents to be looked 
into. I think that in big cases it is reasonable to have time for arguments. 
In ordinary cases I would prevent it. 

Q. I was only asking whether too much of that is done. Does it tend tc 
unnecessary adjournments 'l 

A. I think &ome courts probably do it. 
Q. Do you find judgments hanging up for a lung time after the arguments 

are :finished 'l . 
A. Some judges are very bad in that respect. 
Q. Is there any return in which they have to state the number of cases 

where judgments are kept for over a month 'l 
A. There ~ no such statement showing the interval between the end of' 

the case and the date of judgment. 
Q. As regards the office work, I rather think that it is somewhat 

different from what it is in Bengal. I understand that each plaint is 
filed in one and the same office and when that has been filed, it is distributed 
by the senior sub-judge to the particular judicial officer who has to deal 
with it and each plli'ticular judicial officer other than the senior sub-judge, 
I understand, has a bench clerk but not an independent office of his own. 
Is that the position? 

A. Yes.· 
Q. In Bengal at sadar stations if you have a district judge, a sub-judge 

and a couple of munsifs, each munsif in addition to his bench clerk has a. 
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wan who is called sheristadar, and a couple of clerks, one of whom I! 

probably an execution clerk and his office i~ an entirely independent unit. 
When a person comes to file a plaint, he files it within the munsif's juris 
diction and proceeds with the case in that very court and puts in all hi1 
execution petitions in that court and so on, so that each judicial officer i1 
served by a separate and independent office. I understand you really havE 
one office for all the courts in one particular station presided over by thE 
senior sub-judge. 

A.. Yes. He does the distribution of plaints. The outlying courts havE 
·their own office. Ordinarily something like 10 sub-judges are working and 
it is a waste of money to have a separate office for each of them. 

Q. In Bengal we were suggesting that the unification of office in the 
sadar station might be made. I understand in the Punjab you have got 
that. 

A. Yes, of course the district judge has got his office separate and the 
senior sub-judge has got his court clerk. 

Q. Apart from the bench clerk that sits in front of each particular judicial 
officer there is only one office serving all the courts apart from the district 
judge's court. 

A. Yes, the senior sub-judge looks after all the work. 
Q. I understand that the execution petitioner does not go to this office 

to present his execution application but he goes and puts it in a box which 
is opened at a certain time and then applicant is called on and the matter is 

. dealt with by the judicial officer concerned. · 
A. I am not sure about the execution petitions. It is usual to have a box 

ior all petitions but I cannot say whether execution applications are put in 
that. 

Q. At any rate there is no doubt that it would be much better if the 
first presentation of execution application is made properly to someone in the 
office who deals with that kind of work. 

A. Yes. 
Q. There is one matter about which I should like to have the benefit 

of your opinion and that is the question of the jurisdiction of the four grades 
of subordinate judges. I understand that at present the distribution of 
powers between these four grades is a comparatively recent matter. 

A. Yes, they used to be munsifs and we have now got four grades of 
subordinate judges. . 

Q. Fourth grade sub-judge has power up to rupees one thousand. 
A. Yes,.he corresponds to a munsif. 
Q. Then to what point does the power of the third grade sub-judge go? 
A. To two thousand and second grade to five thousand and first grade 

unlimited. 
Q. Are you in favour of extending all these powers or do you think that 

they are reasonable? 
A. I do not see any object in extending. It uives a certain amount of 

distribution of work. A sub-judge of the fourtf:. grade gets many cases 
because his cases are shorter. I think it is better not to raise them. There 
will be no advantage in it. 

Q. Then as regards small cause court work. I understand apart from 
places like Amritsar, where there is a small cause court, there are too many 
cases of small cause court type under five hundred rupees which are not 
tried by the small cause court procedure. Is that so? 

A .• Usually a sub-judge is given small cause court power up to rupees 
hundred. They are difficult c"ses and unless you have .a particular man it may 
cause trouble. 

Q. But do you not think that it is rather a waste of time, if the small 
cause court power is not extended to rupees five hundred, because there are 
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many cases of small cause court type which res~lt in appeal if they are not 
properly tried. _ 

A. Certainly. You would have to give small cause court power up to Jive 
hundred to somebody at every station. 

Q. Is there any reason why that should not be daDe P 
A. I have never tried small cause court cases. It requires fairly a good 

man to do small cause court' cases up to five hundred rupee., bec.-ause these are 
so much complicated cases. Still on the whole it will probably work all right. 

Q. Take a third grade subordinate judge. He is supposed to be able to 
try original suits up to the value of two thousand however complicated. 
Simple suits up to five hundred rupees are only little less elaborate than the 
small cause court suits. 

A. The High Court is very reluctant to give small cause court powers. It 
is a dangerous weapon. Personally I should think that a subordinate judge 
trying cases up to one thousand can try small cause court cases of five hundred 
rupees. 

Q. Of course revision is allowed lmt peopl_, d() not utilise that. 
A. Yes. 
Q. The next thing which I want to ask you is .about second appeals in this 

province. If a case i; -e~ of the small cause court type then I understand 
there is a second appeal, whatever its value, on the point of law to the High 
Court. A good many second. appeals filed are of very small value. 

A. I think so. 
Q. Supposing it is a case about agricultural land or other land. The 

subject-matter of the case is that the land is only worth fifty rupees: Do 
you think that three trials are reasonable P 

A. In the case of land it is only the revenue value. 
Q. What will be the market valueP 
A. It might be any amount. I wi.lllealf' the right of second appeal in all 

land cases in which. they are allowed now. • 
Q. Do you get many appeals en questions of landed property whose actual 

market value is very small, say, "Rs. 50 or Rs. 100, i.e., cases relating to small 
houses, tin-huts, etc. P 

A. Yes, there are some appeals of that nature, but I cannot recommend 
any alteration. - · · 

Q. Well, such cases are tried in the first instance by the subordinate judge. 
who sees the witnesses, then it goes on appeal to the district judge or the 
senior sub-judge who has not seen the witnesses. At present you make 
findings of facts final but not on law. Now do you think that it would be 
a hardship if findings on law were also _made finalP Would there be any 
great hardship P Do you not think that in small cases like this the right 
of appeal to the High Court on points of law is unnecessary elaboration? 

A. There should be a right of revision. 

Q. Well, supposing it was thought desirable that these cases should be 
tried first of all by sub-judges and then should go on_ appeal before a bench 
of two judges, both on points of fact and law, but nothing more and sup. 
posing in order to strengthen the appellate court you had selected people 
who are, let us say, soon likely to be promoted as district judges. Do you 
think that it would be a good thing if instead of having two appeals there 
were only one appealP There would be no right of second appeal and this 
bench would hear appeals up to the value of Rs. 1,000. Do you think that 
this system would work well P 

A. Would there be a bench in each district or for a group of districts? 

Q. That would be for a group of districts. 

A. :Would that bench be over the head ~f the district judge? 



sa 

Q. No. That bench would hear appeals only in cases up to the value of 
&s. 1,000. 

lllr. Justice Stuart.-Q. This system was, I think, introduced in the 
eighties; are there records of the Chief Court on the subject P 

A. I do not know. I cannot give any information with regard to that. I 
never heard of it. 

Bakhshi Tek Chand.-Yes, this system was introduc!ed in the eighties, but 
was considered to ·be very expensive and unsatisfactory and therefore .,topped. 

A. I do not know. 
Chairman.-Q. \Ve have had a file of the Government of India at one time 

regarding the introduction of this system, and that was perhaps in the 
eighties. But it was pointed out that the scheme was very expensive and top 
heavy. 

A. I have no information of that. But I would say that people like the 
right of appeal. 

liir. Justice Stuart.-Q. We have been asking several Indian litigants and 
they say that they do not cherish the right. Is there ground for that belief? 
Have you ever enquired from the successful party whether he appreciates the 
right of the other side to appeal? · 

A. I think there is a great difference between the English attitude and 
the Indian attitude towards litigation. I have been getting many commercial 
cases in Amritsar and people always say that they want to take advantage 
Qf all to which they are entitled, at least on questions of law. People there 
want their cases to be tried in a businesslike manner. 

Chairman.-Q. Well, I am coming to that question. Have you given 
direct attention to commercial litigation in Amritsar P 

A: I had a good many commercial appeals. 
Q. I understand that there were many cases in the month of September 

Qf 1920 and afterwards owing to slump in the piece-goods trade. A great 
many people ordered goods and they actually accepted bills of exchange ; but 
unfortunately the market value went very heavily against them and the 
rupee' exchange also fell. Now we have evidence before us to show that in 
places like Lahore and Amritsar and Delhi many people accepted bills of 
exchange, but they would not take delivery of their goods and would not 
pay the price and so cases filed were kept pending for months and months 
together. Do you think that Order 37 could be applied in these cases? 

A. Well, I cannot say anything about ·it, but this much I know that there 
is great delay caused in these cases and it is all due to the fact that ou:t 
courts are amateur and not expert in commercial matters. At places like 
Amritsar and Delhi there must be posted expert men, those who have special­
ised themselves in this respect. 

Q. Places like Amritsar and Lahore, I take it, are getting more commercial 
work every year. Do you not think it would be worth while to do some­
thing which may lead to speedy disposal of these cases? 

A. Yes, something must be done and those officers should only be posted 
at these places who have good training in these things. You cannot expect 
an ordinary sub-judge to do this work. He is accustomed to do title cases. 
This work is too much for him. I think it will be ~ very good idea. 

liir. Justice Stuart.-Q. Can you imagine any way by which the members 
of the judicial service could be trained? I think they could get sufficient 
training at places like Bombay and Calcutta. 

A. Possibly, I think that will do. 
Q. Do commercial cases receive precedence P 
A. Yes. 
9. I think there is a rule to that effect? 
A. There might be, but I do not remember. 
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Chairman.-Q. Well now, does that result so far as you can say, in far 

too many cases being put down for each day, i.e., .more than the judge can 
hope to finish ? • 

A. I think some courts appear to put down too many. I think it is I)· 

thing which the judge should manage for himself. If you look at the ordi­
nary court list, it looks certainly appalling. There are so many cases which 
may fall through by people not being served. 

Q. Apart from that do you find that again and again a man comes with 
his witness and every time the case is adjourned? In the end he does not 
trouble to bring his witnesses at all. 

A. I cannot say. Any responsible judge would not do that. If the maD 
has got his witnesses ready, he (the judge) will take the case. 

Q. Don't you think it would be better to have a prospective list 
instead of the ordinary diary, i.e., when a case is ready for trial, put it. 
down on the prospective list sine die? On the due date it should be dealt 
with. The parties should know when it will come on. 

A. I do not think that will be any improvement. Now a man gets his 
date and he takes it. Otherwise if you let him go without a date·, then you 
have got to send a process-server. His report may !lr may not be correct. 

Q. That won't apply in case of pleaders? 
A. I cannot tell. Pleaders occasionallY, say that they have not been kept 

on by the party. 
Q. The remedy for that is the moment anybody appoints a pleader, he 

must put the pleader's name on the record as a representative. Then the­
pleader can't play fast and loose? 

A. It occasionally happens that a man has engaged a pleader to start a 
case and then later on there is a hearing at which the pleader turns up and 
says " I am not engaged in the case any longer and I am not going to 
appear." Then the case is decided ex parte or thrown out. Then the party 
comes and says that he was not aware of the date. 

Q. You think that the difficulty would be in the people knowing the date? 
A. Yes. An ordinary man who comes from a village 40 or 50 miles from 

the court house, generally wants a purchi. I think you must fix the date at 
the time when the man is there in order to avoid the delay of serving by 
process. The process-serving agency is very harq worked. · 

Mr. Ju.~tice Stuart.-Q. How would this system work in th!l Punjab?' 
'When the plaintiff files a suit, he is made to give his registered address as 
a preliminary before he is allowed to do anything further. As soon as a 
defendant is served and appears, he is made to give his registered address 
before he is allowed to enter a defence. This is a system that has been intro­
duced elsewhere. After that you don't send any process at all. You simply 
send a registered letter. Whatever excuse he may give afterwards, it will 
not be listened to. Would that work in Punjab? 

A. I think it would be very difficult. However, I do not see why it should 
not be tried. 
. Q. It is bei~g tried in our province. If the man says he has not received 
It, we do not- hsten to him. But the point is registration of address. If he 
changes his address, it is his business to inform the court? 

A. ~Vben we once serve a defendant, he then comes and he is given a date. 
There IS no further communication with him unless some change of date is 
necessary in which case he has got to turn up. 

Q. ~r? there .an_y rules as to the keeping of case diaries in the judges' own 
handwntmg, or lS It much neglected? 

A. It is a rule that each judge should make the entries in his own hand. 
Q. Does he? 

A. I t~in~ he does. I have frequently inspected the courts and I found 
that the diaries were maintained all right. I think most of the courts do it. 
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Q. I find in my own province that this sort of work is usually deliberately 
shirked, becam;e they say ' we have never done this before, why should we do 
it noJ.• And so we find this wants constant watching to see whether they 
really do it. To my mind the case diaries is one of the important things. Do 
you think that on the whole they do keep them reasona,.bly well? 

A. I think in some districts where the district judge has time to inspect 
the courts they keep the diaries all right. 

Q. How many times has the inspecting judge inspected the courts at 
Amritsar during the last 5 years? 

A. I think nearly every year. 
IJ. This year how long did he stay? 
A. I think 4 or 5 days, because there are a very large number of courts 

to be got through . 
. Q. I find your J;Iigh Court Rules appear to me to be most admirable. Do 

subordinate judges ever read them? They lay down how a case shCJnld be 
tried, what they should do, etc. 

A. They are not followed. 
Q. A1'e these men really examined on them? Don't you think a very 

great deal could be done by training them? , They are told not to give au 
adjournment except for a good cause. They are told not to let in a document 
when it is filed at the last moment, etc. 

A. They do that because it is almost certain the appellate court will let 
it in. 

Q. Don't you think it is very necessary to improve the training of your 
subordinate judges? Before they take their seat on the Bench, they have no 
training at all. 

A. No. It would be a good thing if they could be trained, but I don't 
see who is to do it. 

Q. I think you have got in the Punjab an excellent system of training 
junior civilians and revenue settlement officers. V.ny should you not give a 
similat: kind of training for your judicial officers P 

A. We had judicial training for assistant commissioners at one time, but 
I do not think it did very much good. The man who sat in the court had no 
responsibility. 

Q. Had he anybody with himP 
A. He was sitting with a judge. 
Q. My suggestion is to appoint a s~ecial instructor to read with the pupil, 

to point out to him the difficulties, g1ve him pleadings, ask him to criticise 
and in addition make him attend the court and take him through the 
voluminous rules and see that he does not cram just as he does for examina­
tion purposes. 

A. It will be cert.ainly a good thing if it could be done. 
Bakhshi Tek Chand.-Q. You remember that before 1914 when the new 

scheme was introduced the insolvency, probate and guardianship work was 
rlone by the district judge (of the old style) and not by the divisional judge. 
Was it the practice P 

A. I think it was. 
Q. What do you think of the present system under which the district 

judge (new style) is made to do this work? It has now been tried for 10 
years. 

A. Personally, I think it never ought to have been done. A senior sub­
judge becomes a district judge and there is no reason why he should not 
do it. 

Q. From the point of view of litigant public do you think it would be a 
rrea~ hardship if this work is delegated to senior sub-judges? 
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A. I cannot say. I think a senior sub-judge is perfectly competent to 
do t\ie work and he does it very well and probably the district judge whe 
is hard worked could not attend to the work carefully and in good time. 

Q.'Do you think that we may revert to the old practice? 
A. 'Yes. 
Q. With regard to the Indian Civil Service gentlemen who are appointed 

as district judges, do they in these days have much experience of civil work 
before they are appointed district judges? 

A. I did a certain number of civil cases as a munsif and then as a sub­
judge. I do not know what happens now-a-days. The average Indian Civil 
Service district judge has very often done no civil work. They do not get 
any training in civii iaw. 

Q. Don't you think that some sort of training is necesf.ary before they 
are appointed as district judges? · 

A. I should think it would be a good thing. 
Q. Apart from judicial training what is your opinion as to their having 

actual experience in doing civil work P 
A. I think they ought to be appointed to work as sub-judges for a certain 

time before they are made district judges. 
Q. With regard to the suggestion about the registration of addresses do 

you think the system will work in this province where most of the litigants 
are illiterate and several places have not got post offices P 

A • I think ordinarily there would be somebody in the village to read the 
thing. 

Q. Will that be an improvement upon the present system? 
A. Personally I do not think it is necessary to have any ch;:tnge. If any 

notice is given I would have it given in the ordinary way. If the other side 
wishes to take the 'risk of sending it by post, I would leave it to his discretion. 

Rai Bahadur GANGA RAM SONI, District and Sessions Judge, 
Gujranwala. 

Written. Statement. 

1. A. In this province, very few original suits are tried by the district 
judges, their main func.tion being the disposal of civil appeals. A civil 
miscellaneous appeal against an order should ordinarily take not more than 
four months for its disposal; and a regular appeal not more than six months. 

Original suits in subordinate courts should ordinarily take for their 
disposal the period as detailed below:-

(a) Title suits, one year. 
(b) Money suits, six months. 
(c) Small causes, four months. 

B. Execution proceedings in civil courts. 
(i) Cases in which movable property is attached should ordinarily take not 

more than six months for their disposal. 

(ii) Cases involving attachment and sale of immovable property should 
ordinarily take one year. 

2. The period actually taken for the disposal of the civil proceeding~ as 
detailed above exceeds, in the majority of cases, the reasonahle period g1ven 
above. The reasons for this are mainly as follows:-
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(a) In cases, in which the number of defendants is large, a good deal 
of time is taken in effecting service of summonses on them. 
Generally speaking the defendants try to evade service. 

(b) In contested cases, the party in possession of the property, which 
forms the subject-matter of the litigation, does his best to-
prolong the case. • 

(c) A good deal of time is taken in getting the witnesses served. For 
this delay parties as well as the process serving agency are tO" 
blame . 

• (d) The non-observance of important provisions of the law of procedure­
by the presiding officers of the courts, for example, (i) In a 
good many cases, the parties are not carefully examined before 
the framing of the issues and the result is that proper issues. 
are not struck and unnecessary evidence is permitted to be led. 
(ii) The provisions relating to the production of documents by 
the parties are not carefully observed and the result is that 
sometimes documents materially affecting the merits of the case· 
are permitted to be produced at a late stage of the case which 
necessitates the adjournment of the case in order to enable the· 
other party to rebut that evidence. (iii) Preliminary points 
relating to jurisdiction, court~fees, etc., which should be decided 
before proceeding with the case on the merits, are not so decided. 
(iv) The provisions of Order 11, Rule 1, relating to discovery by 
interrogatories are not generally observed. (v) Sometimes on 
account of rush of work, the presiding officers are obliged to 
adjourn cases for hearing arguments or pronouncing judgments. 

In this connection, it may be stated that the quick disposal of a case 
depends to a considerable extent on the personality of the presiding officer. 
If ,the presiding officer is a competent man and is acquainted with law and 
procedure, he will be able to save a good deal of time by exercising effective· 
check on the parties and their counsel. 

The High Court have recently issued orders in connection with the 
attendance of witnesses and other cognate matters and it is hoped that a 
careful compliance with those instructions will tend to the more speedy 
disposal of cases. 

Execution of decree proceedinas. 

The delay in t'he disposal of execution of decree proceedings is mainly 
due to the following causes:- ., 

(i) Institution of a large number of frivolous objections, mainly at 
the instance of the judgment~ebtors. 

(ii) Inefficiency of the process serving agency. 
(iii) The presiriing officers generally do not pay personal attention to· 

this important branch of their work and leave it to the minis­
terial staff. 

(iv) In cases where agricultural land is involved, the proceedings have 
to be taken through the Collector and a good deal of time is­
wasted in the office of that officer. 

3. If proper steps are taken to remedy the defects pointed out above­
and the rules of procedure are strictly enforced by the presiding officers, it 
IS hoped that the period, during which civil proceedings are now kept 
pending, would be appreciably shortened. In this connection the following­
points deserve careful considsration:-

(i) Special care should be taken in the appointment of judicia[ 
officers and only those persons should be appointed who are fully 
qualified and equipped for the job. 
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(ii) Provisions relating to the service of summonses on defendants 
should be relaxed. Experience shows that in cases in which the 
number of defendants is large, a good deal of time is required 
for effecting personal service on all the defendants. A consider. 
able time would be saved if a provision were made in law for 
service of summonses on defendants through the ageny of Post 
Office by means of registered letters. • 

~iii) The law may be amended so as to authorize the parties to effect 
service of the summonses on their witnesses without the assisli­
ance of the process serving agency and to make the witnes;;, 
who fails to attend court in spite of sut>h service, liable, to th.G 
same penalty as is now provided for non-appearance after ser­
vice, through a process-server. This provision, however, ~hould 
not affect the discretion which is vested in presiding officers 
under the law. 

(iv) Parties should be permitted to examine and cross-examine each 
other at length before any steps for the summoning of witnesses 
are taken. 

4. The present rules for the recruitment of subordinate judicial officer~ 
.are satisfactory on the whole but it would be better if the appointments are 
made by competitive examination. · 

Honorary civil powers should not be conferred on persons who are not 
.qualified to exercise them. 

5. Yes, I would suggest that every new recruit for the judicial service 
.should undergo judicial training for a period of three months at least and 
that during this. period he should sit with the senior subordinate judge or 
such other officer as is selected by the district judge in order to pick up 
the routine and to watch the conduct and trial of cases: 

6. Yes. 
7. It is very difficult indeed to lay down any hard and fast rules with 

.xegard to the standard of efficiency for an officer as regards the amount ·of 
work done because a good dell.! depends upon the nature of the cases to be 
disposed of, which differs in diffe!ent districts. In each district, the district 
judge is the best person to decide whether a sub-judge working under 
him has turned out sufficient amount of work or not. 

8. Not to any·appreciable extent, so far as my experience goes. 

9. If the appellate powers of selected district judges are· enhanced up 
to Rs. 7,500 it would lead to more speedy and less costly justice. The 
;reasons in support of this suggestion may briefly be stated as follows:-

(i) The value of immovable property has gone up by leaps an<i 
bounds in recent years and on account of this increase in price, 
the district judges are debarred from hearing appeals in cases 
which they used to hear 10 or 15 years ago. The present sag~ 
gestion, therefore, if adopted, would only enable district judges 

·to hear appeals which they used to hear previously. · 

(ii) The congestion of work in the High Court will be appreciably 
reduced. 

(iii) Parties would be saved a good deal of money which they have to 
spend on printing of records, .etc. 

(iv) The appeals will be more speedily disposed of in the district 
courts than they can possibly be disposed of in the High Court 
on account of congestion of work. ' 

12. No. 
13. I have consulted the leading members of the Bar and they ar" opposed 

-to any change in the law as it stands at preS(lnt. 
15. Yes. 
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16. (a) Selected senior subordinate judges in this province may be given 
summary powers as contemplated by section 128 (2) (/) of Civil Procedare­
Code up to the value of Rs. 1,000 in both cla!'l\es of suits. 

17. The public are deadly against sub-re~.strars being invested with civil 
powers. 

18. No. 
22. The power given in Order 41, R.de 11, is being duly exercised. No­

suggestions in this connection are call~l for. 
24. See answer to question No. 3 in which changes with regard to­

service on defendants, service on 'Vitnesses and examination of parties are-
suggested. . 

25. Yes. See answer to ques+ .on No. 3 where procedure similar to that 
under section 106 of the Transf11.r of Property Act is suggested. 

26. The forms of plaints gi·en in the Civil Procedure Code are generally 
adhered to. The courts havE' got ample powers to burden the plaintiff witlr 
costs in cases of non-complhnce with the provisions of law and no further 
suggestion is necessary. 

27. The provisions of Orders 7 and 8 of Civil Procedure Code as regards· 
pleadmgs are ·not much r.eglected in this province to my knowledge. 

28. The answer to the first part of the question is in the affirmative and' 
to the second part in the negative. 

In the cases of u'le of Post Offices for the service of notices and sum­
monses, the only pre'laution that can be suggested is that the service may be 
made by means of 'i registered letter and may be attested by a witness. 

29. Yes. 
30. There is D'. objection to this suggestion being adopted. 
31. The part:es should be examined and cross-examined in detail before­

issues are framed. 
32. Yes. The provisions of Orders 10, 11 and 12, Civil Procedure Code, 

are not generally observed. Generally speaking carelessness on the part of 
the presiding officers is the main reason for such neglect. In my opinion, 
this complaint would be remedied to a conRiderable extent, if the appellate 
courts take due notice of such omissions and bring them to the notice of the 
officers concerned. · 

33. Yes. 
I 

34. The provision in Order 16, Rule 16, clause (1) is generally enforced. 
35. It is a fact that in this province much unnecessary and avoidable­

oral flvidence is let in by the parties. In order to remedy this evil, the 
following suggestions are submitted :-

(a) The courts may be empow~~ed to refuse to summon any witnesses 
whose evidence, after examining the party calling the witnesses. 
they consider to be unnecessary for the decision of the case. 

(b) The courts should be empowered to burden with costs the party 
calling such unnecessary witnesses. 

(c) The courts should also be empowered to declare that the costs of 
unnecessary witnesses shall not be costs in the suit. 

36. I am in favour of the suggestion with the reservation that the party 
allowed by the court to produce oral evidence should not be called upon to 
prepay special costs. 

37. I am not in favour of the suggestion that courts should have dis­
cretion to fix a time limit for the examination and cross-examination of wit­
nesses. 

40. The present procedure is working satisfactorily on the whole and I 
am not in favour of the proposed alteration because it would be very difficult 
to prove in a satisfactory manner that the legal representative was aware 
of the proceedings. 
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~1. Yes, the delay is caused in some cases by the difficulty of appointing a 
pro~er guardian ad litem for minor defendants and in order to avoid further 
delat the courts in some cases appoint an official of the court to act as 
guar~ian ad litem for the minor. This procedure has been found to work 
satis ctorily on the whole. The proposed suggestion does not appear feasible 
becau if the number of proposed guardians is about half a dozen or so, it 
might\

1
take several hearings before the question is finally decided, as one or 

two of 1them might appear at each hearing and refuse to act as guardian ad 
litem f~r the minor. Thus, the proposed suggestion, instead of speeding the 
disposal of the case, would prolong it unnecessarily. 

42. ~0 unuue advantage is taken. 
43. Np. 
44. Not in all cases. 
45. Dates for adjourned hearings are generally given by the Judges 

themselve~. 
46. Pleaders are usually consulted and no special rules are required. 
47. Generally speaking, trials are not unduly delayed by the examination 

of witnesses on commission. I would, however; insist on written. interro­
gatories being field and would allow oral examination in special cases only. 
The powers already conferred on commissioners are- quite sufficient. 

48. The answer to both the questions is in the affirmative. 
49. Suits are not tried continuously day by day in the mofussil courts. 

This IS due to the anxiety of the pre~iding officers to show a larger outturn 
of work than they woula be able to do, if they tried big cases from day to 
day. The High Court has recently issued orders to enforce this rule. 

52. No suggestions to offer. 
53. No objection to the extension proposed. 
54. No objection. 
55. May be modified. 
56. I am not in favour of ~urtailing the period given in 'section 48, Civil 

Procedure Code, for the execution of money decrees from 12 years to 6 years. 
I am in favour of the suggestioh that a decree-holder may be allowed 
to apply for execution of the decree at any time he finds it convenient to do 
so, provided he does it within the period of 12 years. If, however, this 
suggestion is not adopted, then I would recommend that io Article 182 of 
the Limitation Act the starting point be considered to be the date of the 
last order on the last application. 

57. I have no objection to the proposed alteration. 
58. The suggested alteration is eminently desirable. 
59. The transferee of a decree may be allowed to apply for execution 

under the circumstances mentioned therein. 

There is no objection to the 2nd proviso of Rule 16, Order 21, being 
deleted. 

60. Order 21, Rule 21, may be deleted altogether. 

61. (a) No. 

(b) There is no objection to the deletion of Order 21, Rule 22. 

62. The suggested provision in Rule 21, Order 26, that there shall be no 
interim stay in the case of money decrees will not work any hardship. I 
am in favour of proviso of Order 21, Rule 26, being modified as to give 
greater discretion to the courts. 

63. Yes, there is no necessity for special notices. Only one notice in the 
beginning is quite sufficient. 

64. I am not in favour of the rule that in all cases the judgment-debtor 
should be served with a copy of the proclamation of sale. It would be better 
if writs of attachment and the sale proclamation are issued simultaneously. 
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. In this province, . vakils cease to act for their clients as soon as the 
suit is decided and therefore the rule that notice of execution should be 
served on the vakil, who appeared for the judgment-debtor in the suit, will 
not work well in practice. 

65. No. 
66. The suggestions contained in' (a), (b), (c) apd (d) may be adopted 

with advantage. 
Generally speaking, too much time is not allowed in mortgage suits for 

'Payment. 
In my opinion, in simple mortgage suits, it is not necessary to have a 

-preliminary decree at all. The decree that is passed first should be consi­
dered as the final decree and if the payment is not made within the time 
iixed, the decree-holder should be at liberty to take out execution without 
having to apply for a final decree. 

It is not necessary to have a separate personal decree and the decree 
-passed ·by the court should include a provision that the judgment-debtor will 
be personally liable for the balance of the decree after the mortgaged pro­
perty has been exhausted, provided there is nothing in the contract of mort-
gage against such an order. · 

67. I would invest the appellate, court with the jurisdiction to award 
-exemplary pecuniary compensation in cases in which they are satisfied that 
they have been asked to stay execution on insufficient grounds. 

68. The imposition of the suggested restriction would not work any 
hardship. · 

69. The present law as to insolvency does stand in the way of decree­
holder getting the fruits ·of a decree speedily. Unscrupulous judgment­
debtors take undue advantage of the provisions of the insolvency law for the 
purpose of avoiding the execution of decree against them for an indefinite 
period. So far as my ~erience goes, there is no undue delay in the disposal of 
insolvency petitions and realizatwn of assets by receivers. 

On consulting the members of the Bar, I am of opinion, that the public 
does not view with favour the proposal relating !o devolution of insolvency 
powers. 

70. Execution proceedings are not frequently delayed by absconding judg­
ment-debtors. 

1 71. At present, much time is taken in proving even registered documents 
-and it would save lots of time and trouble, if the law of evidence is so 
altered as to raise a presumption in favour of the genuineness and due 
-execution of all registered documents. 

Copies of certified copies may also be made admissible in evidence. 
72. It is not necessary to retain''the provision in mortgage suits that the 

-plaintiff suing on a. registered mortgage-deed must call an attesting witness. 
1\Iortgage deeds, which have been duly registered, should be presumed to be 
valid and it should be the duty of the person alleging the contrary to prove 
his contention. 

73. Such secondary evidence may be made admissible: 
74. I have no suggestion to make. 

Execution of decrees by Collectors. 
75. (a) 1\Iuch time would be saved if civil courts are allowed to deal with 

-agricultural land without the intervention of the Collector. 
(b) The decree-holders would be in a more favourable position for the 

purpose of realisation of fruits of their decrees, if the provisions of the Land 
Alienation Act are so modified as to enable the civil courts to order alienation 
of property belonging to agriculturists. 

76. I am not in favour of extending to agricultural lands the rule that 
future partitions of immovable property should be evidenced by a registered 
-document. 
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\'7. I am not in favour of the provision of compulsory registration of 
contractual partnerships. 

'ill· I am not in favour of change in the present law of registration of 
documents. 

79\ Yes, provided the cost of registration is made uniform as suggested. 
so: I am not in favour of the proposed change. 

I • 
81. Yes. The enactment of a rule that no party to a transactwn shall be 

allowed to plead that it is benami, will assist in the realisation of the fruits­
of a decree speedily and prevent unnecessary claimants. Also no party to a 
document should be allowed to plead that it was never intended to be 
acted upon. 

82. No. 
83. In my opinion, it is not necessary to retain the provision in the case­

of mortgage documents that they should be attested as laid down in the 
Transfer of Property Act. Sale-deeds, leases and mortgage documents may 
be treated alike. 

85. No .. 
86. Yes, ·only official publications should be allowed to be referred to in 

courts. 
87. Customary Law should be codified. 

Rai Bahadur GANGA RAM SONI, District and Sessions Judge, 
Gujranwala, called and examined on Thursday,. the . 

lOth April 1924. 

Lieutenant-Colonel Roe.-Q. I believe you are district and sessions judge-
at Gujranwala. 

A. Yes. 
Q. How long have you been district and sessions judge? 
A. For the last 5 years. 
Q. Before that you were a subordinate judge? 
A. I was senior sub-judge. 
Q. From your experience, I suppose, as a court of original jurisdiction,, 

you say that title suits should take one year, money suits six months and 
small cause cases 4 months. That is what you consider a reasonable time? 

A. Yes. 
Q. Then we have cases in which movable property is attached and yoa 

think six months are sufficient for their disposal. Don't you think it is a 
long time, because movable property will deteriorate? 

A. Not all movable property. Some are apt to deteriorate. The rules­
provide that the property may be sold before objections are disposed of. 

Q. In attachment cases in which animals, such as buffaloes are attached, 
don't you think there ought to be some procedure by which they can be­
disposed of? 

.4 .• It would be desirable if some such procedure can be put into force. 
Q. If the court would take it up and make special arrangements to dis­

pose of cases of this description, don't you think it would be rather desirable? 
A. I think it would be desirable. I put in six months after taking into 

consideration the difficulty ex~rienced by decree-holders in getting !the­
fruits of their decree. I think it would be better to curtail this period. 

Q. You think it would take one year for disposing of cases in immovable­
property. Don't you think it would rather facilitate matters if, under no 
circumstances were the proceedings to be suspended? For instance, if there-
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should be p1·im.d facie case of attachment then the property should mutually 
either pass into the hands of a decree-holder or put up for sale. At present 
they are held up for not one year but for two years. 

A. This time has been given with reference to the law as it stands at 
present. The proclamation of sale, the time fixed fo1: objections, etc., have 
to be taken into consideration. Of course if a simpler procedure is e:::forced 
time could be curtailed. In this connection I may submit that in cases 
where agricultural lands are concerned, the cases have to be sent to Collec­
tor. As you are aware much time is wasted in the court of the Collector. 

Q. But this is owing to the provisions of the Land Alienation Act. I am 
referring to houses. where objections are made. These otJjeciaons are on;en 
spun out by the objector as long as possible. If the property has passed out 
of possession, it would be in the interest of the objector who is generally the 
judgment-debtor . 

.4 .• But the disposal of the objection is not the final order. Still the judg­
ment-debtor or the objector h~ a right to bring out a regular suit, it can be' 
spun out for a number of years. · 

Q. If the property has passed into the possession of the purchaser? 
A. He would obtain. an order before the sale is made staying execution. 
Q. That order has not to be passed. 
A. I have submitted that this period is given with reference to the law 

as it stands -at present. If the modifications, as suggested by the Committee, 
are carried out, a smaller period may be sufficient for the purpose. Still 
taking everything into consideration the practice is that orders staying fur­
ther execution are stopped and of course the guiding principle is that if the 
property is sold and made over to the purchaser, it is very difficult to restore 
it if the objector succeeds. 

Q. What about the suspension of proceedings in a civil court? 
A. I am in favour of this suggestion, because judgment debtors take undue 

advantage of the law by bringing frivolous objections through their relations 
or friends and the decree-holders are deprived of the fruits of their decree. 
They should get it sooner than they get at present. 

Q. You say that a good deal of time is taken in effecting summons on 
defendants and generally speaking the defendants try to avoid service. Is 
that your experience? 

A. Yes. 
Q. There has been a suggestion that the moment a case is instituted, the 

plaintiff should register an address and the defendant should also be called 
upon to register an address and the~\) registered addresses should be utilised 
throughout the rest of the case, that is to say, an envelope should be sent to 
the registered address and it should be assumed that the letter has been 
delivered. Do you think that would be a good idea? · 

A. I think it is. 
Q. When there are a large number of defendants in a village, you might 

always serve summons by beat of drum? 
A. That is one of my suggestions. 
Q. You think it would be a good thing. When there are 60 or 70 defend­

ants in a village they all know what the beat of drum is for. But some of 
them keep out of the way specially with a view to getting the decree set 
aside on the ground that they were not served, if. the judgment should be 
adverse. It should always be taken that, as a matter of course there should 
be no endeavour to serve defendants individually, but simply always by beat 
of drum? 

A. The law as it stands provides that the plaintiff may, with the permis­
sion of the court, get some of the defendants served personally and the others 
ser"ted by substit11ted service, but that depends on the plaintiff. In some 
cases the plaintiff may not choose to take benefit of the provision and there-
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fore if. the court is empowered in cases like that to select a couple. of re-. 
presentative defendants, so to say, and effect service on them by person and 
service on the others by beat of drum, then I think the ends of justice would 
be generally met. 

~~. If in the very first instance it is served by beat of drum, you think it 
would ex~edite matters? . 

A .• Yes, in a majority of cases. The interests of the defendants are 
generally identical and if one of them knows it can reasonably be presumed 
that the others also know it. 

Q. Have you any suggestions to make to improve the service of process 
gener~lly throughout the province? 

A. I have made some suggestions. One suggestion is that service through 
post by means of a registered letter may be adopted and may be considered 
sufficient service under the law. 

Q. Supposing that he 1efuses it? 
A .• Then ez parte proceedings may be taken. . . 
Q. There are two sides of the question. One is that he m:iy himself refuse 

and the other is that the plaintiff may not want him to be r rved and may 
say that he bas refused. 

A. My experience shows that there are only rare cases in which the plain­
tiff wishes to take that undue advantage. Generally speaking it is the 
defendant that wants to evade service of summons. · 

Q. Do you think that the affidavit of the postman or the peon supported 
by the signature of the lambardar that service had been refused would be 
quite sufficient? 

A .• Yes. 
Q. Have you any other suggestions for improving the service? 
A. The sub-judges often complain that a process-server doing· faulty 

work is not punished. They report to the senior sub-judge and he having 
other duties to attend to cannot gj.'ve personal attention to those matters. 
Or he does not· take the serious view that they take. The result is that 
th9 faulty work done by process-servers is not sufficiently punished. I would 
submit that if the court concerned is authorized to punish the process-servers 
without reference to the senior sub-judge or the district judge it may have 
some beneficial effect. 

Q. Would you not give the process-servers a right of appeal? 
A. Yes, the right of appeal will be there. 
Q. Is there much corruption among the process-servers? What is your 

experience? 
.4. Yes, that is a. fact. 
Q. The process-server gets tipped from a party who 1s desirous of having 

the process served. 
A. That generally happens. In this connection I might submit that the 

process-servers alone are not to be blamed. The parties are not free from 
blame either. In fact. the initiative for this wrong service comes from the 
party who wishes to take advantage of the non-service. If the parties act 
in a more honest manner I think that corruption among the process-servers 
would diminish. , 

Q. Do you think there is more corruption to evade service than to get the 
process served? 

A. Yes. 
Q. You say that the process-server even if he does not receive a fee from 

the plaintiff will !'erve the summons and requires to be paid not to serve it. 

A. I would not go so far. I would say that in a majority of cases the 
process-servers are tipped for non-service. In a good many cases they have 
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also to be tipped for ,effecting service on defendants and witnesses who don'l> 
like to •be served easily. 

Q. In ·fact the only sure way of a party getting a process served is to 
give a tip to the process-server . 

. 1. Practically so. 
Q. You think that the enhancement of their pay would not improve 

things? 
A.. I do not consider that the incr.ease in their pay would make any appre­

ciable improvement in their work. In this connection I made another sug­
gestion that the parties concerned may be authorized to serve summons on 
their own witnesses. 

Q. If a witness is not served the party concerned simply applies for fresh 
summons. Don't you think that if the party were made to produce his own 
evidence it would be a very good thing? 

A. As your experience shows at least respectable witnesses do not like to 
come to court without being summoned because generally speaking the ques­
tion is asked whether he got summons from court to attend as a witness. 
The idea prevails that the evidence of a man becomes open to attack and 

· liiUspicion if he attends court without a summons. 
Q. I think that surely the parties ought to see that they come to court. 
A. We take into consideration there are two classes of witnesses. One 

class of witnesses would come gladly with the party concerned, because they 
are interested in him or they are persons who would like to help him or who 
would like to tell the truth. There is another class of witnesses which may be 
said to be hostile and they won't come with the parties and they have to be 
summoned through court. 

Q. Surely a man is not going to summon a hostile witness to give evidence 
on his behalf. 

A. The plaintiff takes summons to.a defendant to prove certain documents 
executed or attested by him or he produces a relative of the defendant to 
prove certain documents which are attested or executed by him. 

Q. I think you recollect that there is a ruling of the Privy Council which 
strongly deprecates the practice of one party calling the other party as a 
witness and then put a number of fishy questions in the hope of extracting 
some information which would be advantageous to his case. 

A. There wag a ruling some years ago. It appears to me that the idea of 
this honourable committee is to simplify the proceedings in cases by allow­
ing one party to examine another at great length before issues are framed or 
before evidence is let in. 

Q. It is the court that sh~uld examine both parties. 
A. I would submit it would be better to allow the parties to examine and 

cross-examine each other because the parties k~ow much better than the 
court itself and they will be in a better position to bring the necessary 
material on record than the court. 

Q. There are many cases in which the plaintiff. does not know his own 
case and he puts the other party in the witness box and then puts a number 
of fishy questions in the hope of extracting information which would be useful 
to his case. 

A. The number of such cases is very small and I don't think the defend-
ant in that case can be expected to help the plaintiff at all. · 

Q. You think it would be a good thing if there was mutual examination 
and cross-examination of both the parties. Surely you would be then he~r­
ing the evidence before you even frame issues and each would 1:8 cross­
examining the other which may not be beneficial to his case. 

A. The law, as it stands at present, allows the parties to be examined by 
the court. I would only go a step further and ask the parties to suggest 
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. questions to the court. There would be no difference for all practical pur­
poseo. 

Q. There is a good deal of difference between suggesting questions... -lid' 'the 
eourt and submitting the other party to cross-examination. 

A. The· court can use its powers and disallow unne9essaryque.;tions. 

Q. You cannot cross-examine a witness that you have summoned unless he 
bas turned a hostile witness. 

A. I think that if this procedure is adopted, the calling of much evidence 
that is done at present would become unnecessary. Taking a case on accounts 
for instance, if the defendant is examined with regard to each and every 
item entered into and attested by him and he admits .many items, then only 
those items which are not admitted would be at issue and the plaintiff would 
be required to produce evidence with regard to those items only. Now, as 
the case stands, the defendant puts in a plea that he is not liable for any 
.amount. 

Q. You mean that the defendant could be examined on the plaintiff's books 
because it is the plaintiff that comes into court . 

.-1. Yes. That would simplify matters and the·.Ietting in of unnecessary 
-evidence. 

Q. There is no occasion to let the plaintiff to cross-examine him. · The 
court should tell him to say whether he admits or denies and then get on to 
issues. 

A. It would not make much difference whether the examination is made 
by the court or by the party. · · 

Q. You think a good and careful examination of the parties would greatly 
facilitate the decision of a case and it is not done properly at present . 

. 4.. Yes. 
Q. Now we come to the next point as to the execution of de'crees. A large 

number of frivolous objections are put up at the instance of the judgment­
debtor and disposed of. That may rather delay the execution of a decree but 
that does not prevent the decree-h~lder getting his money. 

A. Unless the property is sold 'how can the decree-holder get his money. 
Of course if the property is sold pending objection the decree-holder will get 
his money. 

Q. Do you not think that a decree-holder gets a•good deal more than the 
-decretal amount? They do not trouble to send a return that the decree has 
been satisfied. If the decree-holder has advanced one hundred· and fifty 
rupees he gets a bond for three hundred and obtains a decree for four hundred. 
'Vh~n he has got his original money satisfied he does not make any return. 

A. That happens in some cases but not in many cases. 

Q. The other witness said that in great many cases the decrees are satis­
fied out of the court. 

A. That is not my experience. There are some cases in which the decree'!> 
are satisfied out of the court but the number of such cases is limited. 

Q. I do not mean that the money is paid but the creditor is paid enough. 
A. The decree is s~tisfied. I do not mean that he gets money, it may be 

-satisfied in some other way . But such cases are not many. 
Q. You do not agree to the idea that large number of decrees are satis­

fied out of the court . 
.4 .• No. 
Q. The presiding officer generally pays very little attention to the execu­

tion work. 
A .• Yes. 
Q. He lets the reader write the order and he simply s1gns it. 
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A. Yes. Now of course there is a High Court rule that all these orders 
should be written by the judge himself but that order has been issued only 
recently. · · 

· Q. But for. twenty years the High Court has been telling the judicial 
officer to pay more attention to the execution work but it had very little 
effect. 

,1. Yes, the results are very poor indeed. 

Q. The next point is as to the agricultural land. You sal that proceed­
ings have to be taken through the Collector and a great deal o time is wasted 
in satisfying the decree when agricultural land is involved. Can you make 
any suggestion as to how the procedure can be improved? 

A. I have suggested that intervention of the Collector should altogether be 
abolished. The civil court should be empowered to deal with the agricul­
tural land without reference to the Collector. 

Q. And that it should be attached and sold just like another property • 
.4.. Yes. 
Q. What about the Land Alienation Act? 

A. I have made a suggestion later on, on that point, that the law may 
be modified so as to authorize the civil courts to sell land in execution of a 
decree. At present judgment-debtors who are agriculturists enjoy more privi­
ieges than any other judgment-debtor does. ·Their land, cattle, house and 
gram cannot be attached to any great extent. It is vt"ry difficult t~ execute 
a decree against an agriculturist. 

Q. I think there will be a difficulty. 
A. I know there will be difficulty, but as I was asked to make a sug­

gestion I have put forward my views. 
Q. Supposing now you get a man who has no assets. He would probably 

enter into (.'()llusion with some bania and get money from a money-lende:r 
who would bring a collusive "uit and then in execution of the decree his land 
would be sold. 

A. The provision in the Land Alienation Act will have to be modified. 
As the law stands at present the land cannot be sold. 

Q. But that question is for the Financial Commissioner, because it is he. 
who frames and lays down rules? · 

A. My suggestion is that the law will have to be altered. 
Chairman.-! think what Colonel Roe is driving at is that at present it 

is apparently a mattepof broad policy to protect the agricultural tribes, 
that is to say, the intention is that money-lenders should not be able to give 
credit on the strength of the holding or cattle and I suppose that legislation 
was introduced because it was found that money-lenders, if left to them­
selves, would bring the agricultural tribes into a terrible condition. If you 
are going to put agriculturists exactly in the same position as commercial 
men, then you would be simply ruining them. I take it that experience has 
'shown it that agriculturists want or stand in need of protection against 
·somebody, pre8umably money-lenders. 

A. That is quite so as the law stands at present and as you have been 
pleased to remark. 

Q. Great many complaints have been made against law courts for decrees 
being infructuous, but it is the policy under the legislation that a certain 
kind of decrees against certain kinds of people shall be infructuous. The 
trouble is that law courts are blamed for it because the result is that they 
refrain from doing something which legislation does not intend them to do. 
I think that is the real position? 

.4. Ye!!. that is quite so. Civil courts are practically helpless so far as 
agri~ultnrist judgment-debtors are concerned . 

. CJ4 But they are meant to be helpless. 
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A. This Committee has to express its view that civil c~urts are 'not t.o 
lllame for it, but the whole blame is that of the law as it stands at present. 
For instance I will give you a concrete case. An agriculturist judgment­
debtor owns 100 ghamaons of land and there is a decree for Rs. 500 against 
him. Now if the decree-holder wants to get his amount he cannot do anything 
by proceeding against him. But if the judgment-debtor disposes of 2 
ghamaons of his land he can easily pay off the decree. The decree-holder 
.otherwise is quite helpless, he cannot do anything. 

Mr. Justice Stuart.-Q. In cases where the agriculturist judgment-debtor 
has ample property he can easily pay off the money by selling 8. portion of 1t 
and can carry on with the rest? 

A .. Yes. 
Q. But if he does not pay off, I think the obvious remedy is to arrest 

him? 
.4 .• Yes. The thing is that they place the property at the disposal of the 

.court and therefore it is not reasonable to send them to jail. Although the 
value of the property may be great, it is equal t9 nil for the purposes of 
.execution. 

Chairman.-Q. In such a case as that when a man has got plenty of pro­
perty with him, what does the Collector do? Does' the Collector take an 
fittitude? 

A. Yes, the Collector doeto take. an obstructive attitude. The Collector 
proceeds like this. He says that so much of the land is banjar, so much is 
1.1nder cultivation and they calculate the income according to their data, that 
is to say, he has got a large family, i.e., his wife, his children and so on and 
-that he requires so much for their maintenance, he has to pay so much as land 
Tevenue. He makes so many calculations that very little is left .in an ordi­
nary case for the decree-holder. He is practically h~lpless in this matter. 

Mr. Justice Stuart.-Q. 'Vhat is the reason that the decree-holder does 
not attach the standing crop on the threshinp; floor? I understand that they 
.do so very seldom. Are they afraid to do so? 

A. Sometimes they experience' g~eat difficulty. Money-lenders are afraid 
-to go to the village. · 

Q. Is it due to there being danger of life? 
A. Yes, there have been some cases in which lives have beenldst. 
~). Do you think that that is the main reason why they do not take the 

.obvious remedy of attaching crops on the threshing floor? 
A .• Yes. 
Q. But there is nothing in the law to prevent the decree-holder from 

attaching the crop after it is cut? 
A. The practice is' that there must be sufficient reserve for the payment 

.of land revenue. A sufficient amount must be left out for that purpose. 
Q. Where is that rule? 
A. The revenue officers say that the demands of the Government ought to · 

be given preference. 
Q. I think I am right in assuming that both this year and last year croos 

were heavy and the harvest was rich. Is there any difficulty in the decree­
holder going to the village and saying " I attach half of the crop on the 
threshing floor and leave the other half "? I think the remaining half is 
.quits sufficient for the purposes of paying land revenue. Well this method is 
never used, I understand. I take it that there must be some obstacle which 
I have not been able to find out. Are they afraid of the proprietors? 

A. The thing is that the money-l~nding class is generally 'bania class and 
they are very much afraid of agriculturists. 

Q. But surely it is possible to attach half the crop. Are they afraid of 
murder? 
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· A. That is the main reason why this method is not adopted. 
Q. There are many civil court peons, cannot they go and attach the­

crops standing on the threshing floor? Are they also afraid? 
A. They would not go to the village at the risk of their own lives for the­

benefit of the decree-holder. He would _not go unless there is some one t~ 
point out the field to him. He would say he could not find the field and 
that there was no one to show it to him. If the peon will go alone then he­
will receiveRs. 5 or so and make a report that he could not find out'the field. 

Q. Something shouid be done in this direction. It is not a trifling matter. 
I know that in Bundelkhand a decree-holder was actually killecr in attempt­
ing to gain possession of the property. 

A. Yes, I myself know some cases in which lives have been lost. 
Q. The point is whether we can devise some means or suggestion for· 

the protection of the decree-holder? 

A. The Local Government shall have to be approached to modify the rules. 
under which they exempted certain standing crops. 

Q. If a private decree-holder wants to gain possession of the property 
there will be resistence, but if the Deputy Commissioner or the Collector· 
wants to take possession of some property then there is no resistance at all, 
on the other hand the work is made easier . 

. 1. Yes. 
Lieutenant-Colonel Roe.-Q. What system of training would you· suggest. 

in order that you may get these officers properly qualified? You say later on 
that practically all the appointments should be by competition. How would 
you make them qualify? 

A. I have suggested in my note that they should undergo training for a. 
period of at least three years. 

Q. Should there be lectures? Should there be a law lecturer in Lahore? 
A. I said that he should sit with a senior sub-judge or any officer selected 

by the district judge and note the working of cases and how cases are 
proceeded with. He would pick up some knowledge which would enable him 
to start on with cases and with experience he would learn more and more. 

Q. Should they sit up on the bench. They sit up there and it was found not 
of much use. Government is very short of officers and you are taking officers 
from their regular duty to sit in the court of a senior subordinate judge. 
Surely when he has sat tlHlre for a week he has learnt the procedure. After 
that it is a question of studying the law. 

A. Well you can curtail the period. 
Q. Don't you think now-a-days if assistant commissioners were appointed' 

public prosecutors, it would do some good? I was appointed as public prose­
cutor from an assistant commissioner. I learnt more during the trial of one· 
case than I would if I actually tried th~ case, because a public prosecutor· 
has to meet all sorts of objections. 

A. But may I enquire at what year of service you did that. 
Q. After 3 years' service. 
A. You had three years' service and had some experience. For an entirely­

new man· it would be difficult. Your experience must show that passing the 
departmental examination does not mean much. 

Q. You get powers when you pass. Then you become a first class magis-
trate. . 

A. An intelligent man would of course pick up considerable knowledge of 
law and procedure in three years and would be able to conduct cases without 

• extraneous help. But the question is to train them at the start. It is not 
to train them after they have been in service two or three years. That is 
altogether different from asking them to conduct a case after three years" 
service. · 
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Q. I take it you mean by a judicial officer, a sub-judge P 
A. Yes. 
Q. You do not mean to say that he goes on ·judicial training as he goes on 

revenue training P 
A,. This training refers to the training which is to b~ given to a recruit 

before he commences actual judicial work. 
Q. Not in the course of the work? 
A. No. 
Q. You say that practically all the appointments have to be made by 

-competitive examination. 
A. Yes. That is my suggestion. At any rate I would press that com­

petition should not be altogether abolished. 
Q. It is not altogether abolished. 
A. It has been altogether abolished. Sub-judges, I may be permitted to 

.. say, under the new rules are not appointed by competition at all. Competi­
tion now exists with regard to the appointment of Assistant Commissioners. 
Previously under the old style some of them were appointed by competition. 
Since the new rules have come into force, competi~ion has been done away 
vith. · 

Jlr. Justice Stuart.-Q. Under the new rules, no appointments have been 
made yet? 

A. No. 
Lt.-Col. Roe.-There will be no more competitive examination at all. 
A. No. Your experien.ce will show that recruits who· have been taken 

by competition are as a class much speedier. 
Q. I am not with you there. ·I know about one man who was recruited 

by competition. 

A. I don't say that of all competition-wallas. · As a class if you· take 
10 competition-wallas and 10 nominated ones, I think you will agree with 
me. 

Q. You can hardly expect me to agree. I have been nominated myself 
.and I did not pass any examination. 

A. That has now become time-barred. 

Q. You suggest that the powers of selected district judges should be 
.enhanced to Rs. 7,500 and that it would lead' to more speedy and less 
costly justice. You are aware of the proceedings of the Legislative Council 
and you still think it should be enhanced in spite of the fact that there is 

, not much chance of having it passed in the Council. 

A. The Legislative Council in my opinion has done a wrong thing in 
throwing it out. The value of property has gone up considerably and 
property which was worth Rs. 5,000 about which appeals could be heard 
by the district judge is now worth more than Rs. 10,000. 

Q. The Lahore Bar will prevent that happening, be.cause they would 
like to have all the appeals to go to the High Court. 

A. That is probably true. 
Q. You say that selected senior sub-judges should be given summary 

powers under Section 128 of the Civil Procedure Code for the value of 
Rs. 1,000 in certain classes of suits. Don't you think that the suggestion 
would be met if every sub-judge has ordinary small cause powers up to 
Rs. 500? 

A. Yes. 
Q. That could enable him to dispose of a number of petty suits which 

:at present are nominally tried as ordinary cases. 
A. I agree with that suggestion. 
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A. Yes. 
Q. You are against sub-registrars being invested with small cause powers? 

A. Yes. 

Q. You say that there is a considerable qua1.1tity of unnecessary and 
avoidable oral evidence let in. That is perfectly true. You suggest that the 
courts may be empowered to refuse to summon any witnesses whose evidence. 
they could say, is unnecessary for the decision of the case. Does it not 
require an amendment of the law, because at the present moment they may 

• summen any witnesses they like and there is no discretion given to a 
court? 

A. Yes. 
Q. You suggest an amendment of the law? 
A. Yes. 
Q. If the law is amended then there would be considerable difficulty 

because it may be contended on appeal that a relevant witness was not 
produced. In Criminal Courts, the court need not summon a witnetss if 
in the opinion of the court it is meant to delay the case and can make 
the accused deposit the expenses. 

A. Similar powers may be given to civil courts. 
Q. You think that, if the court considers a witness as irrelevant, it need 

not summon him at all. 

A. Yes. 
Q. You would impose punitive costs for summoning unnecessary 

witnesses. 
A. Yes. 
Q. You are against any time limit being placed for examination and 

cross-examination of a witness. I suppose it would be impracti.cable. One 
witness might be examined in 2 minutes and the other witness may take 2 
hours. 

A. Yes. 
Q. As regards the question of minors, you think that the present law 

which says that a minor must be served is quite unnecessary and it is 
'quite sufficient for a guardian to be appointed and for him to be serve~. 

A. Yes. , 
Q. You don't think that the guardian; if he is a nazir, takes any interest 

:n the case.· There has been a suggestion that there should be a guardian 
provided none of the relatives of the minor act. ·would that meet with your 
approval? ., 

A. The present practice is in some courts to appoint an officiaL If the 
relations of the minor refuse to act as guardian, surely the court has t<> 
appoint some one as guardian to proceed with the case? 

Q. There should be a sort of a public guardian in each district, say the 
Government pleader is appointed as a guardian. 

A. I do not think that will improve the matter. 

Q. There • was a suggestion that whe~ a minor came of age he should 
be given one year in which to enforce his claim. At the present moment 
the period is three years. Are you in favour of reducing the period to one­
year? 

A. I have nothing to say against that. 

Q. Then the next question is the limitation on execution of decrees. 
The suggestion is to reduce the limit from 12 years to 6 years. Are you in 
favour of that P 

A. No. 
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Q. You think that up to 12 years the decree-holder should be allowed 
to apply for execution of his decree at any time and that steps in aid of 
execution every three years should be abolished. 

A. Yes. It has been interpreted in favour of the judgment-debtor 
rather than in favour of the decree-holder and the result is that the decree­
holder suffers on that account. 

Q. I do not know; surely when you say in favour of one or the other it 
is interpreted according to the law. 

A. What I submit is that the sympathies of the court should be with the 
decree-holder and not with the judgment-debtor. . 

Chairman.-Some judges have got the reputation of being plaintiff's 
men and some for being the defendant's men. It is an ideal thing if the 
Judge is cleat' of both. · 

A. Certainly. What I submit is that when there is no such teonfiict 
involved the court is bound to execute the decree and realise the money. 
Sympathy should not override the provision of law. 

Lt.-Col. lloe.-Q. Then we come to'the questioc of Order 21, Rule 26, 
about interim stay of execution. You are in f~vour of a sugges.tion that 

. there should be no interim stay in money decrees. · 
A. Yes. . 
Q. Do you not think that it would be a good thing in money decree if 

the judgment-debtor should be made. to deposit the decretal amount which 
should not be returned to him till the decision is given P 

A. That is wha;. I do in some cases. 
Q. The judgmem-debtor would say that the amount he deposited was not 

for the whole of the decretal amount but only for the appearance of the 
man in the court. ' · 

A. It is very difficult to recover money. When steps for the recovery 
of money are taken he pretends to be poorer than the decree-holder. 

Q. There is so much trouble that the security section is useless practically. 
A. I think so. 
Q. You are in. favour of aboli:£ing the preliminary decree. 
A. Yes, in mortgage cases. 
Q. The decree should be the final decree and' time fixed for payment of 

money. If money is not paid the decree should be executed. ' 
A. Yes. 
Q. In fact the preliminary decree in your opinion is useless. 
A. Yes, entirely useless. . 
Q. And there is no gain to have a separate personal decree. The 

ordinary decree should contain a provision that if the mortgage propert;r. is 
not suriicient theo judg1nent-debtor should be proceeded agamst. , 1s that 
your opinion P 

A. Yes, that is my opinion. 
Q. Then you have made a certain remark on insolvency proceedings. You 

say that unscrupulous judgment-debtors take undue advantage of the provision 
of the insolvency law for. the purpose of avoiding the execution of decrees 
against them. You think that most of the cases are simply fraudulent. 
\Yhen the Act was first passed there was a provision that if a man had 
to pay five hundred rupees he was insolvent. 

A. Under the old Act the judgment-debtor who owed five hundred rupee~ 
had to come to the court and the court had no alternative but to adjudicate 
him insolvent. Under the new Act the things are little but not very much 
better. 

Q. He puts in a list of articles, cooking utensils valued Rs. 7-12, and 
liabilities five thousand, but in the village you will find him living com­
fortably. 
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A. Yes, he finds money to engage counsel. 
Q. Can you suggest any method of improving that? You say that this 

insolvency law is very unsatisfactory? 
A. The insolvency law causes more hardship in case of appli.cants who 

.are agriculturists. 
·. Q. That is hardship to the decree-holder? 

A. Yes, to the decree-holder. 
Q. There is no particular suggestion which you wish to make with a 

-view to making the insolvency law simpler? 
A.' I have no further suggestion to make in the case of dj!btors who 

.are not agriculturists. 
Q. You make a suggestion that the law of evidence should be altered so 

.as to raise a presumption in favour of the genuineness and due execution 
of all registered documents. 

A. In pre-emption cases where the market value of land has to be 
proved these documents aocording to the law, I understand have to be 
lJroved by examining at least one attesting- witness. l\Iy sugg~stion in this 
connection is that if a registered document is put in it may be presumed 
that the document was duly executed and that its contents are correct. 

Q. Are 'you referring to all the documents which are produced for the 
purpose of evidence only? 

A. I am referring to them for the purpose of evidence only. 
Chairman.-The fact of registration of a document in no way shows that 

the person who executed it knew of it. Does it? . • . 
A. He has to appear before a sub-registrar and there admit to have exe­

cuted it and the sub-registrar satisfies himself that the executant is known to 
him or he has been identified by persons who are known to him. 

Q. Do you think that is sufficient to prevent personation? 
A. Yes. 
Q. Then your last suggestion is that the customary law should be 

·codified? Perhaps you know that in many districts among Arains daughter's 
sons are generally given preference to sons? 

A. Custom differs among various tribes. Custom followed in central 
-districts of the Punjab is not followed in the western districts. The law 
found .among agriculturists in western districts is not followed in the central 
districts. In the western districts family relations have better right under 
the customary law than they have in the central districts. 1.Ioreover in 
places like' l\luzzafargarh agriculturists have got larger powers of alienation 
than Jats in the Central districts. 

Bakhshi Tek Chand.-Q. You ;'ay that the cust{)mary law in central 
districts is not the same as the customary law in l\Iultan? Now do you 
want to ·have one rigid custom for all the Jats? 

A. I do not say that there should be one rigid code of custom. Of course 
I know that it \vill be very difficult to codify the customary law and not 
l!atisfactory, but I think if it is codified it will remove considerable litigation. 

Lt.-Col. Roe.-Q. Do you not think that the customary law in the Punjab 
changes according to the wishes of the people and moulded acrording to the 
idiosyncracies of certain judges of the High Court? Aoout 25 years ago 
there was agnatic succession and it was so strong that it was followed in 
general but now followed in districts only. 

A. I think you are right. 
• Q. And do you not think that some of the rights of sons were greatly 

modified in favour of daughters? 
A. Yes. Now agnatic succession is not in such full swing as it used 

t{) be. l\Iy opinion is that it will be desirable to .codify the customary law, 
but I do not of course press the point. There will, no doubt, be difficulty. 
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Sir T. Desika Achariyar.-Q. With regard to customary law do you think 
that a large amount of oral evidence has to be let in because customary law 
is not codified P 

A. Yes. 
Q. And that witnesses are examined in large numbers from different 

districts P 
A. Yes. 
Q. And that one fruitful source of delay is due to the uncertainty of 

customary law P 
A. That is a fact. 
Q. My idea is that some branches at' least of the customary law may be­

codified with advantage. 
A. Yes. 
Q. Is it a fact that every branch of law in this province is supposed to 

be governed by custom P 
A. Among agriculturists custom is presumed to be the primary law. 
Q. A register of customs has already been prepared and something may 

be done in the same direction in order to mminii.se litigation P 
A. Yes. 
Q. It may not be possible perhaps to do it completely, but an attempt 

may be made in order to minimise litigation? 
A. Yes. 
Q. With regard to the Transfe~ of Property Act, do you think that it is 

a correct statement of law that you can in this province transfer any property. 
of any value without _a document? 

A. Yes. 
Q. Would you welcome the Transfer of Property Act being introduced in 

this province? · 
A. No. There is one suggestiqn only that under the Transfer of Pro­

perty Act it is necessary that a mlirtgage deed should be attested whereas it 
is not necessary in the case of a sale deed. It should not be necessary 
to attest a mortgage deed by witnesses. 

Q. I am asking you whether it will not b~ advisable to have the Trans­
fer of Property Act introdUJCed in this province P 

A. l think that some of the provisions· of the Transfer of Property Act 
are so technical that at the present stage it would work some hardship. 

Q. Supposing we take away chapter 2, would you introduce the rest of 
the Act? 

A. The principles are already acted upon. 

Q. With regard to honorary agency for the disposal of cases, do you 
agree that the present establishment of subordinate judge~ is not in a posi-
tion to cope with the work P . · 

A. As regards the present situation, the number of institutions is not 
large, but if there were an abnormal rise in institutions it would be necessary 
to appoint additional sub-judges. 

Q. I am told there are about 25 per cent. of Rub-judges whom it is 
desirable to have removed. 

A. There are some sub-judges who are corrupt. 

Q. If proper men are selected, do you think that the existing cadre is 
enough to cope with the work? 

A. Yes. 
Q. Apart from that what do you think of village panchayats? Do you 

think that it would be possible to get !Cases disposed of more quickly if 
,·illage panchayats are invested with powers to decide petty cases? 
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A. I am not in favour of that, because my experience shows that in 
villages there are factions and it would be very difficult to constitute village 
courts which would inspire confidence. The Panchayat Act was enforced in 
some districts and it has practically remained a dead letter. 

Q. Have any panchayats been formed? 

A. In some districts panchayats were formed, but people do not take 
very many cases to these panchayats. 

Q. What ~ the cause of faction in villages? Is it due to the Hindu-
1\fuhammadan trouble? 

A. There are big zamindars and they are always at daggers-drawn; mone'}·. 
lenders and zamindars are against each other and money-lenders w·J .. Jd 
not have confidence in panchayats because majority of panches wo• . .oc1 be 
zamindars or agriculturists. 

Q. Your idea is that most of the suitt:l are money suits, and money.' 
lenders would not like to go to panchayats? 

A. Because the majority would be that of zamindars and they are against 
each other. 

Q. And therefore the object for which thes~ panchayats have been constitu­
ted will be frustrated? 

A. Yes. 

Q. Is it not possible to do something fr... having an agency which should 
prevent our people from spending a lo' of money on petty litigation of the 
value of Rs. 10 or Rs. 20? 

A. It should be very desirable if e.uch a scheme could be devised. 

Q. With your experience, could you suggest' any such scheme? 

A. I don't think with the present mentality of the village people I could 
suggest any such scheme. 

Q. Could honorary subordinate judges be employed? 
A. It is very difficult to get suitable men. 
Q. T:ctve you tried? 
~. We have got some honorary civil judges, they are far from satis­
~tory. 

Q. So that is again an experiment which you are not likely to encourage, 
or you think would not be of any use? 

A. Yes. 
Q. There is another point which. was brought out in examination by 

Colonel Roe in regard to agricultural lands. Your point is that an agri­
cultural caste has been created in this province by statute and that caste 
is receiving additions from time to time. 

A. Yes. 
Q. What 1s your suggestion? Do you want the Land Alienation Act 

abolished? 
A. I only suggest that the civil courts should be able to execute their 

decree in an effective manner and give the decree-holder the fruits of 
his decree. 

Q. With reference to leases of property for 20 years, you think that 
civil courts must be allowed to execute them without the intervention of 
the Collector. 

A. Yes. 
Q. Is it a fact that people who are very well off are in a position to 

say to the decree-holder ""'ell, I won't give you any money." 
A. Yes. 
Q. Is it a fact that an agriculturist could file an application for insol­

vency notwithstanding he has, say, 500 acres of land? 



59 

JL 'Under the old law it was possible. The new law has given discretion to 
ocourts and if they find that the object of the applicant is to abuse the law 
they can refuse to adjudicate him as an insolvent. ' 

Q. The powers are not exercised by the district judgeP 

A. Yes. Your suggestion about the modification of the Land Alienation 
Act and the stggestion made by the learned President on tl:o policy ot 
Government, I may submit here, are correct. But so far as my experience 
.goes, the agriculturists whose lands cannot be alienated have not been gainers. 
The alienation of land has not decreased. On the other hand instead of 
alienation being made to non-agricultural classes, the alienation is made in 
favour of agricultural classes, so the result is that the bigger fish eats the 
11maller fi!ih. 

!lb-. Justice Stuart.-Q. But then the land is kept· among agri.cultUI:al 
.classes. You keep the land in the hands of a productive agriculturist instead 
of an unproductive non-agriculturist? 

A. In the case of agriculturist decree-holders, the fear of violence does 
not exist .. 

'Q. Having regard to your remarks, the present law enables the transfer 
of agricultural land to another person who by statute is called a member of 
.an agricultural tribe, but he may be a district judge' like yourself P 

.:4.. Yes. 
'Q, There are many people who are employed in other places and who 

have nothing to do with agriculture at all, but to whom the land teould 
be sold and not to the decree-holder? 

A. That is a fact. I may go still further and say that the big land­
holders as a ·rule are as bad as the money-lenders themselves. They do 
not cultivate the la'nds. They live in cities and appoint others to look after · 
the lands. 

Q. After all the relief that _was int'ended by the policy of the statute 
is not really enjoyed by the agriculturists. As it is the small land-holders are 
being ~ev_oured _by the _big land-hol?.ers. I h~ve been talking to many _pec•ple 
nnd ·this ·Is .the ImpressiOn produced' on my mmd. · 

A. That is correct. Then in this connection I would like to make another 
11ubmission, i.e., 'not only relief has not been granted to the poor zamindar 
to the extent which it was meant, but in some cases he is a sufferer because 
if -he is allowed .to sell land to a person belonging to non-agricultural class, 
he would be able to get more price than if he sold to an agricultural 
member. 

Q. I was going to ask you as to whether these agricultural tribes are in 
the majority ::\Iuhammadans? 

A. Yes. Of course the agricultural tribes among the Hindus are Jats 
.and Rajputs. The majority of the agricultural class is Muhammadans. 

Dr. DeSouza.-Q. I see a new principle is introduced by the Punjab C~vil 
Courts Act. Before an appeal is allowed in the High Court· on a ques~10n 
of custom, there should be a certificate issued by the appella~ teourt­
generally a district judge, and sometimes I take it even a firs~ class su~­
ordinate judge-saying that the question is one of sufficient publ~c 
importan.ce and that the evidence is so confii,ting that a second llppeal 1s 
desirable. How does this principle of obtaining a certificate of leave work? 
Are such applications granted as a matter of course? 

A. No. Applications are made and they are granted in some cases wh?ro 
the appellate court honestly believes that the case should go to a High 
Court in order that authoritative decision might be arrived at. 

Q. But in the majority of cases such applications are rejected? 

A. Yes. 
Q. Is there any application for revision filed in the High Court? 
A. No, it is not allo'l"'ed. 
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Q. So that this principle of obtaining leave to appeal, cuts down a larg& 
number of second appeals to the High Court on questions of custom. Is it. 
generally satisfactory? 

A. I don't think it causes any real haraship. 
Q. Nor any dissatisfaction either with the Bar or litigants? 
A. No. 
Q. Seeing that a large number of frivolous appeals are filed in the High­

Court would you be in favour of applying the same principle for obtaining 
leave to appeal before applying to the High Court? 

A. Even on questions of law? 
Q. Naturally, appeals filed in the High Court are on questions of law 

only? 
A.. In that case the High Court may be empowered to inflict exemplary-

costs. 
Q. Would you be in favo.ur of extending the principle of leave? 
A. No. 
Q. You would not be in favour of extending the princip1tl of granting 

leave to appeal? 
A~No. 

Q. Yesterday during the course of the evidence one of the sub-judges. 
told us that the system of a central nazarat has proved unsatisfactory and 
recently within the last 2 or 3 months the work is going on of decentralising 
the nazarat and allowing each sub-judge his own staff of process-servers •. 
Is that so? 

A: Yes. The High Court have issued instructions on that point. I 
submit that the s.cheme would not wo.rk satisfactorily with the staff available­
at present. 

Q. What exactly are the reasons that led the High Court to alter the­
system of central nazarat? 

A. I think it was represented to the High Court that the work of the 
process-servers was 'very bad and that the sub-judges had no power tOo 
punish the process-servers for faulty work done by them. 

Q. The result has been that a certain number of process-servers arc now 
placed under each sub-judge. · 

A. In some districts that has not been done. I have reported to the· 
Hon'ble Judges that with. the number of process-servers at my disposal I 
am unable to try this scheme. 

Q. Now, the representations of., the sub-judges w~re that they had no 
eontrol over the process-servers, that they were therefore unable to supervise­
their work efficiently and that representation has been accepted by the 
High Court and they are considering the question of decentralisation. Am 
I right 'in saying so? 

A. Yes. 
Q. Some district judges like yourself. still maintain that the central• 

nazarat system is superior to the decentralisation system. 
A. Yes, with the present staff. 
Q. What do you think about the efficiency of the work? Is there 

justification for the sub-judge's complaint that they have no control over the­
process-servers ? 

A. There is force in that complaint. 
fJ. Why should there b~ any force in that complaint? 
A. I :have already submitted in answer to· questions by Colonel Roe that 

the complaints are made under the present rules to the senior sub-judge 
and that they are unable to punish the process-servers for their faulty­
work. 
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Q. You are in charge of a very important district. How many process­
·servers have you got? 

A. I am in charge of Gujranwal~ and Gujrat districts. In Gujranwala 
the numJ:>e: . of. process_.servers is about 70. Abont 30 are at Badar and 
the remammg ~n outlymg distri.cts. In the Gujrat district the number of 
process-servers Is 60. 

Q. In the last year how many instances of punishment of process-servers 
.have come to your notice? · 

A. Not many. 
Q. What is the sort of punishment? 
~· For ordi~ary offences fines, are imposed. If the offences a're more 

·serwus, suspensiOn for a month or so and in very rare cases dismissal. 
Q. Were there any cases of dismissal during the last year? 
A. Only one case in Gujranwala. 
Q. Any cases of suspension P. 
A. A couple of cases. 
Q. Several cases of fine? 
A. Yes. 
Q. Any cases of criminal prosecution of process-servers P 
A. No. 
Q. The evidence of almost every witness is that the probable cause of 

.<Jelay is the bad work done by process-servers and all sorts of allegations 
. are made against them. Don't you consider that if one or two deterrent 
-examples are made now and again, it woulJ reduce this sort of wholesale 
corruption and wholesale allegations being made against them? 

A. It would be very difficult to bring home the charges and to get suffi­
cient satisfactory evidence to satisfy a criminal court. Proceeding depart­
mentally we go oli moral probabilities and inflict fines• or suspension. If 
the case is tried by a rt>gular court I think it would be very difficult to 
obtain evidence to satisfy a crill\inal court . . · . 

Q. Do the appellate authorities interfere with the fines or penalties yon 
impose upon the process-servers? 

A. Very seldom. Practically there are no appeals preferred against sen• 
tence of fines. In the case of suspension also, so far as I remember, it iii 
very rarely that the district judges interfere. 

Q. Another cause of delay that has been brought to the notice of the Com­
mittee in this province is that witnesses do. not attend courts in obedience 
·to the summons, though duly served. Is that not soP 

A. In some cases that happens. 
Q. In such cases of disobedience what action do the courts take against 

·him? 
A. Generally they issue a bailable warrant and in some cases they llro­

ceed also in accordance with the penal provisions of the Civil Procedure 
•Code. 

Q. Is frequent resort had to the penal provisions of the Civil Procedure 
Code? 

A. Only coercive process is issued as a rule. The penal provisious are 
not generally enforced. 

Q. In your court in the last year either by way of appeal or on the 
·side of revisional jurisdiction how many cases did you dispose of by penal 
.action being taken for disobedience of summons to attend court? 

A. I had very little original work. 
Q. As a district judge, the appeal would come to you from the original 

•court. , 
A. Yes. I had only one case. 
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Q. Have you heard 'of any other penal action being taken against them?• 
A. No. 
Q. In these two districts in the whole of one year, you have just taken 

penal action against only one man. 
A. Yes, to my knowledge. 
Q. What penal action was taken against him? 
A. It was a fine of twenty-five rupees. 
Q. I suppose you confirmed the fine. 
A. I do not remember because the case was not of much importance. 
Q. But it looks that public has a general impression that they can dis-

regard the 'process of the court with impunity. They pay more care to­
the process of the criminal court because they know t!1e disobedience of their· 
process would entail far more serious consequences tha.Il the disobedience of 
th€3 processes of the civil court. 

A. Yes, that is a fact. 
Q. If the civil court wielded their power a little more vigorously do. you• 

not think to some extent the complaint about delay would" be avoided? 
A. There would be some improvement. 
Q. Jt is because our civil courts are unwilling to take any penal action 

tha.t _there is some delay, laxity or 'want of expedition. Is 'nt that yo_ur 
opmron? 

A. Yes. 
Chairman.-! understand that under section 36 of" the Punjab Courts• 

Act, 1918, the civil courts can fine a process-server up to a month's salary. 
They have to refer the matter to the district court only when the question: 
is about suspension or removal. The court . has got the power under the Act 
to punish a process-server. 

4.. This refers to ministerial officers under that court. it· does not refer to· 
the process-serving agency because it is not under that court. 

0,. That is the process-serving peon is not regarded as a ministerial staff· 
of that court. 

A. Yes. 
Q. Would it not put the matter right if it is added that the process­

server may be included in the ministerial staff? 
A. I have already suggested that the sub-judge may be empowered to­

punish the process-server. 

.. 
The Hon'ble Mr. Justic" A. B. BROADWAY, Judge, High Court, 

called and examined. on Friday, the 11th April 1924. 
(No Written Statement received.) 

Chairman.-Q. Mr. Justice Broadway, I think you have known the courts. 
d this province for good many years? 

A. Since 1895. 
Q. Could you tell us in your own way anything that might have occurred 

to you as regards the causes of legal delays in this province? V.'bat is your 
chief difficulty in this province? 

A. The main difficulty is that of process-serving agency and ~econ~ly adjo~rn­
ments to a large extent which are unnecessary from the public pomt of vieW 
but from the bar point of view they say they are v_ery use_ful. . . 

Q. Now as regards the process-servmg agency m particular; what IS your 
difficulty? Is it due to corruption? 

A. Yes. 
Q. As regards the question of corruption, on~ has, I thinJr: to look first of 

. all to the question of pay and then to the questiOn of supervlSlon? 
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A. Yes. 
Q. Do you k:raow what pay an ordinary process-server gets? 

. A. I do not know, but I can say that their pay has recently been considerabiy 
mcreased. They used to get Rs. 8 or Rs. 10, but now they are getting Rs. rt. 

Q. I understand that apart from process-servers, there are also people who 
are called bailiffs? . . 

A. Yes, but they are found in cantonments only. They generally deal with 
service on European people and things of that kind. There 'is a .naziT 
also to whom processes are sent in the first instance. The process-serving 
establishment is under him. He generally waits for some time to collect 
processes for servers going in one direction imd sends only one man to save the 
trouble and time taken by sending separate men with separate processes 
bound for the same direction. 

Q. Have you, I do not know whether you have or not, ever had any ,oppor­
tunity of coming in touch with the nazir in particular? 

A. No. 
Q. What is your opinion about nazirs? Do you think that they are 

right sort of men l 
.4. I . think an inspecting judge will be better able to tell you that. 
Q. As far as corruption is concerned do you think that na;;ir is also 

corrvpt? ,, 
A. I cannot say that. I should put it down more to the individual peon. 

· Q. When a case of corruption comes before you,, do you find that 'it is a 
case of the defendant giving the peon so much to return the thing unserved 
or of the plaintiff giving so much money to return the thing served without 
service being effected at all? 

A. I am speaking from my own experience. I have heard cases where the 
mHn has b_een deliberately bribed by the plaintiff to say that service has been 
effected while he hns never been to the Jllace of the man on whom it was intend­
ed to be served. It is only in order to get an ex pm·te otder. There are also 
cases of the other kind, i.e., the peon w0uld say that the man had gone out and 
was not in his village while in fact.·'he had gone out for a walk. But I think 
caRes of the former kind are far more than cases of the second kind. 

Q. On account of the difficulty of effecting service, do you get good many 
applications to set aside ex parte decrees? 

:A. Yes. 
Q. If these are numerous, I think, they are either due to service not having 

been effected or service having been defective? 
A. Yes. 
Q. Have you ever had time to think that the rules as regards service of 

summons might be made more workable? · 
A. My own idea is that the litigaht should be made responsible for the 

Rppearance of his witnesses. If you have that system, I think there will be 
' less ex parte orders and there will be less questions of corruption. I would 
leave the process-serving establishment as it is, but the man.should take the 
aRsistance of the court only in that case where he cannot take the help of his 
counsel or vakil. He should be entitled too go to court for assistance provided 
he comes to court in a reasonable time before hearing. 

Q. That is to say, the parties should be left at liberty to serve their own 
sumnlons? 

A. Yes, he should get an order of the court that the plaint has been admitted 
and a notice issued to the other side. He should then take out his owu sum­
monses and serve them through his pleader or counsel, just as it is done in 
England. The plaintiff takes out the summonses and sends it to his barrister 
or pleader as the case may be and he charges something from Rs. 32 to Rs. 64. 
The same thing can be done through the vakil's clerk and sworn to before. a 
magistrate of the first class. I do not think there will be any trouble w1th 
regard to that. 
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. ~· Do you think that it would be practicable in outlying villages? Do you 
think that it would be possible to get service effected through pleaders on 
villagers who are most of them illiterate? 

A. There will be some difficulty. In this province there is a local bar asso­
ciation in each district and this bar association to a very large extent regulates 
the personnel of clerks and if it finds that a particular clerk is of bad character 
then it asks the pleader or vakil concerned to dispense with his services as 
soon as possible. There is always a check on clerks. 
- Q: As regards the type of cases where the plaintiff wants to snatch an 

ex parte decree, I take it that occurs, when it occurs at all, in suits of short type 
and not in long type, e.g., title, suits, etc.? 

A. That is so. 
Q. Under the Code as it stands at present, the duties of the peon seem to 

me to be a little heavier than he can be expected to do. If he does not find 
the man at his house, he has to take the trouble of finding out where the man 
is before affixing the summons on the door. As a matter of fact, no peon 
takes this trouble. Do you think that it should be considered as reasonable 
service, if the peon, failing to find the man, nails the summons on the door? 
Do you see any objection to that? 

A. Yes. Personally I think that would encourage the m!ln not to do any­
. thing more to find out whether the man is really in his village or not. He won't 
take any further trouble. · 

Q. Do you think that if the summons is nailed on the door or the peon 
goes to_ the village, the defeudant will come to know that there is something 
against him? · 

A. Well I think if the peon goes to the "village and does not find the man 
there he can go to the plaintiff himself. A thing like this will come to be 
known in the village very quickly and the defendant will at once come to know 
that something has happened between him and somebody else. But as there 
are so many illiterate persons in villages, they may not understand fully the 
nature of it. 

Q. In practice if the peon goes to serve a summons in a village, does he 
go to the lambardat for assistance? 

A. Yes, he goes either to the lambardar or the chowkidar. 
Q. Do you think that there is anything to be done in the way of encouraging 

village officers on the spot to give assistance to the peon? Do you think that 
it coul·! be made part of their duty if they were given a small fee out of the 
process fee? · 

A. Yes it will be beneficial, but I have never heard of that idea before. 
Are there any village officers in Bengal? 

Q. No, there are no village officers in Bengal. 
A. I think village officers there are called village munsifs. 
Q. No village munsifs are found in Madras. Do you think that the adop­

tion of this system would improve matters? 
A. Yes. 
Q. I, think the patwari seems to be the instigator of litigation in this 

province. • 
A. Yes. He has a reputation for it. 
Q. It is generally supposed that any litigation between villagers is generally 

instigated by patwaris? 
A. I should say that in most of the land suits nobody would go into litiga­

tion unless the patwari is consulted as to what chances of success there are. 
Q. For these reasons you think that a patwari is not a good person to be 

trusted. 
A. Yes., If you use a lambardar be ought to get some remuneration for it. 
Q. As rega1~ls the witnesses, I understand that the real trouble in Punjab 

is the people turning up and saying " One of my witnesses has not obeyed 
the summons and I want an adjournment." Is that so? 
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A. Yes.- That, to a large extent, is also due to the Bar. And again the 
Bar to a certain extent cannot help itself becam~e the procedure that has been 
carried out is the court procedure. 

Q. The Code lays down that when issues had been settled and a date is' 
fixed the case should be tried from day to day.. ' 

A. That is practically never done. If they have got 50 witnesses it is 
usually arranged to have 5 or 6 'witnesses examined each day and thus 6 
witnesses are examined in each case. That suits the Bar. Therefore, they do 
not complain. · 

Q. Of course in a case where·50 witnesses have to be examined there may 
be a difficulty. Take the ordinary work of a sub-judge. There must be a 
lot of new little work that could be disposed of in 5 minutes and the parties in 
those cases are very often sent away. 

A. That could be remedied by fixing hours for each case. 
Q. As regards the witnesses, it is in the power of court to order attachment 

of property or issue a warrant of arrest if a witness has not obeyed the sum­
mons. Do you find as a matter of fact that the courts exercise those powers 
or do they simply give an adjournment hoping that he will tum up if a.summons 
is taken a second time? 

A. The power to issue warrants is very very rnrely use~ and there is a 
reason for that. Firstly, unless the man calling a witness pays the necessary 
fees, though the courts may pass an order, it cannot be carried out. Secondly, 
as a rule the courts don't know and can't know whether a witness is import­
ant or not. The counsel san he is important. The court naturally accepts 
that statement. But afterwards it may tum out to be nothing at all. 

Q. Now I suppose that there is a great deal of time wasted on the supposi­
tion that a man is going to call a hostile witness who is not willing to appear. 

A. Yes. · 
Q. When a witness. does not tum up does he usually postpone the esse or 

go on with the witnesses that are present? . 
A. My experience is that counsel used to say that 'all the witnesses should 

be heard on the same day and the witnesses who are present used to go away. 
Q. Don't you think that somethi~g might be done to stop that? 
A. They may insist on examining the witnesses that are present. But 

the other side states that the other witnesses are kept back in ordet: to fill in 
any gaps that may occur during the cross-examination of the witnesses. 

Q. When a witness does not tum UJ? I take it that what usually happens is 
that the case is adjourned and the man IS given some time to deposit the process 
fee for another summons. 

A. Yes. 
Q. How long is he usually given? 
A. A week or 10 days. It all depends upon as to how far the parties ara 

from the headquarters. 
Q. \Vhen a witness does not turn up a second time, is it common to give 

a third adjournment? 
A. Yes even fourth if necessary. 
Q. Though the court was ready to try the case? 
A. As a rule when a process is returned unserved, the peon generally saya 

that he has gone away or that be could not be found in that address. 'l'he 
court will tell the counsel or the litigant that correct particulars should b9 
given. 

Q. That seems to be a little hard. Because be has not given corroot porti-. 
culars, his opponent would have to put up with an adjournment. It might 
very well be that be mJgbt come to the end of his tether. 

A. Personally I think that would be the r.ase. 
Q. It may be that a witness is wandering throughout the country and he 

could not be found. Is the court to postpone a case until he is found? 
A. That ought not to be done. 
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Q. Generally speaking on this part of the case would you be in favour of 
strengthening the hands of the lower court and doing something to say that 
if they did not grant adjournments for this reason they would be backed up 
by the High Court and do you think it would be an improvement? 

A. Undoub,tedly. 

Q. In fact the thing wants a tighter grip. 
A. If it i~ made compulsory instead of discretionary, it will certainly be 

better. It might create hardship now and then. In a majoritv of cases I 
think it would do good. " 

Q. '.Do you think that the ordinary practice migb"' be that the parties should 
'be expected to summon their own witnesses; that is to say, to hand over the 
process to the party and ask him to go and serve it. In ordinary cases plain­
.tiff's' witnesses are people whom the plaintiff knows and he will be able to have 
them served better than the court peon. 

A. Yes. But in the cros.s-examination of witnesses, questions are asked 
as to whether they received a summons in order to show that they are biased 
in favour of the plaintiff. 

'Q. It also obtains in Bengal. There does not seem to be any sense in it. 
I don't know why this idea is prevalent, that unless a man is really in favour 
of or friendly towards his particular client, he is not going to come and give 
evidence. 

A. There is a certain amount of trouble. He has to come from his village 
from a long distance, cannot attend to his work for some days and has to 
come 2 or 3 times to court. 

Q. As regards adjournments from day to day can you tell us which types of 
courts are congested in this province, that is to say, who have more w~rk than 
they can do? · · 

A. The principal civil courts and the senior sub-judge's courts. 
Q. I understand that not many people in this province are entrusted with 

small cause powers above Rs. 250. Is that so? 
A. I think it is right. 
Q. If the higher courts are congested I take it that the trial of more cases 

ander small cause court procedure would. lighten tP,e work. Would you 
increase the small cause powers from 230 to 500? 

A. Yes. 
Q. In your experience does the sub-judge usually keep a diary? 
A. He is supposed to keep a diary. The majority of them leave it to the 

reader. 0£ course there are exceptions. 
Q. Then do you find that in the diar.v for the day, the subordinate judge, 

when he takes his seat in the morning, will find a tremendous number of cases, 
ma1;1y of which he cannot possibly cope with? 

A. Verv often. 
Q. Ha;e you eve~ thought of any way out o_f it? Do .vou know that the 

Hi<Yh Court have laid down rules to prevent Witnesses bemg summoned and 
re-:nmmoned simply because far too much work is put down on a particular 
gay? . 

A. Generally they give advice to the courts. If they da tha~ part of the 
worlo: intelligently and look a little ahead, there would be some Improvement. 
'l'he reply is-we put down 4 or 5 cases. "·e have been. told that there 
is a heavv case and it is going to take the whole of the day. On that da:v they 
will put (lown 2 or 3 cases. "'ell something happens and that case goes down. 
They say-we have nothing else to do. 

Q. In a case like that every judge should keep a margin of safety. Do you 
know whether they adopt the· practice of long adjournments or do they go on 
more or less mechanically fixing a date? 

A. I do not know what they are doing in recent years. Ordinarily a month 
or six weeks used to he the longest period. 
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Q. Do you think it would be practicable to abolish this system of working 
on the diary, i.e., every case having a date on the diary? In the case of a. 
judge who works on a congested file, I will put down such work for each day as 
he can hope to get through. I shall not give dates now. They should go to a 
sine die list and then when he gets within a month of hearing, some sort 
of notice 'Shall go to a pleader and then a particular date will be given. 

A. I am doubtful how far that would work. It would certainly be a good 
thing from the point of view of courts. Then comes the question of getting 
a case ready, the parties served, etc. 

Q. 1 don't suggest this until the issues have been settled ·and the parties have 
been served and all those so'rt of things have been done. . 

A. That is to say, the case is ready for trial. Then I think it would 're­
quire to lay down a rule that notice to counsel must be treated as equivalent. 
notice to the party. 

Q. Well, there will be no difficulty in cases where pleaders have appeared. 
In small cases or cases where the parties appear unrepresel'lted, do you think 
there could be done something on the lines of the rules of. the Allahabad High 
Court requiring each party to file a registered address, service at which should 
be good service whether it reached or not, and serv.ice at which should ap).Jly 
for execution and appeal? The party can change hls address as often as he 
likes, but it is his business to inform the court of the change. 

A. >Veil, that is on the same principle a1:1 is laid down in liquidation matters. 
J certainly think the above method is good, and would be benefici'al. 

Q. It might at any rate avoid unnecessary notices being issued to parties 
who have appeared? 

A. Yes. But the party has to give. the address. 
Q. Of coure he must be first served and brought before the court. 
A. Yes. 
Q. Would you mind just telling us the method of control in the .e.)urts in 

this province? First of all do you find'that issues ar~ settled with some care 
or after examining the parties so ,as. to minimise disputes'} 

A. Well, that 'depends on the ·Individual incumbent of the court. Some 
men were undoubtedly good. They used to comply with the Code rigidly. 
The parties would be examined and then issues would be settled.. Very often 
you would find in a big case the senior judge would invite the counsel to 
draw up the issues: That would be done sometimes and it would b& accepted 
blindly. 

Q. If the court knew its man that would probably b~ the better way of 
doi11g it? . , 

A. I think on the whole I may say issues are settled' by the majority of 
courts mostly knowing what they are doing. Here and ther!;) there a,re excep­
tions and of course we have been constantly bringing it to their notice. Very 
often individuals, especially the eld~tr men neglect the rules as to examination 
of parties or their counsels, but we have done our best in that line and we 
have furnished them with a printed form which they are supposed to fill 11p 
and very often they do fill it up. 

Q. One good method of minimising the issues is of course the use of the 
provisions of the Code as regards admission of facts and documents and inter­
locutory. Do you find in this province that these orders of the Code (X, XI 
and XII) are usually used'} · 

A. Practically never. They may be. starting now but we shall see the 
result three years later. During the last two or three years they have never 
been used. In fact nobody seems to understand them. 

Q. Of course the law of discovery is a very special branch. I understand 
other provinces have prescribed these orders for the examination of the Univer­
sity for a degree (although there are exceptions), still they are never attended 
to, and that when people first qualify as mofussil pleaders they have no means 
at all of practically applying their theoretical knowledge. 

:A· There is no training indeed. 
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Q. In the same way I gather that when a person has taken his law degree 
be has no training whatever as to how to draw his pleadings. 

A. None. 
Q. In the same way he may be entirely innocent of how to handle evidence 

and of knowledge as to how to draft mortgage-deeds pr to write opinions. Do 
you not think that something might be done to require students before the 
degree is obtained or finally before the man comes up as a legal practitioner 
to have some practical training P As far as I understand at present a person 
goes to the Bar having absolutely no chance of learl!ling. 

A. But would you bring that into the Civil Procedure Code? 

Q. What I am suggesting is whether it should be done as a part of the 
, University cu.rricy.lum. I take it that in this country if a man has got certain 
things to study for examination and certain other things not for examination 
he "invariably neglects the latter. You find that in the case of an Indian student 
who goes to England at a great expense, his father sends him there and takes 
d great deal of trouble to give him training in the Chambers but when he goes 
there he spends his whole time in attending lectures and passing examination 
and nothing else. Do you not think that something could be done by making 
practical training effective and if possible to put it as a part of the degree 
examination? 

A. Certainly that would be beneficial. In .fact my experience as an exami­
ner of some of the law papers has been that while the student has explained 
what was in the Code, when you give him a problem he cannot do it. I parti­
cularly remember a case and I know that about seveuty per cent. of the students 
could repeat a section in the Code word by word but in the problem when 
I asked them to apply the section I should say that only ten per cent. got it 
right. 

Q. Of co~rse it is quite easy to have a practical examination, to give a 
man certain facts and to tell him to draw pleadings. 

A. Yes, 
Q. In the High Court here, before a man becomes an advocate, do you 

give him an examination? 
A. It is a sort of honour and a vakil is made an advocate after he has 

proved himself fit to be an advocate. 
Q. Take a vakil of the Lahore High Court. A man who goes to practise 

as a youngster, does he do that on the strength of his degree? 
A. So hr. as lower courts are concerned you enrol them merely on the strength 

of LL.B. degree with no practical knowledge. but if he wishes to come to 
the High Court he has to put in two years' practice in the lower court and a 
certificate from the sub-judge or tl::re district judge that his work was satisfac­
tory. · 

Q. But during the first two years when a man goes to the mofussil Bar he 
does not get much practice? 

A. Yes, the majority of them get very little training. If_ he has got a 
friend in practice he helps him.but there is no sues thmg as readmg. 

Q. But is this practice of being allowed to help somebody else carried out 
in fact? 

A. Only in five per cent. 
Q. I take it there may be fewer pleaders than used to be. They are still 

flooding the Bar. . 
A.. Yes, the supply is greater than the demand. 
Q. As far as that is concerned there is no reason why additional practical 

training should not be imposed P 
A. None whatsoever. 
Q. In the end it might not mean any greater wait. 
A. I think you will find certain opposition from the Bar point of view 

bef'ause they want to see return on their principal. 
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Q. They want to earn money as soon as they begin practice. 
A. Yes. 
!lb. Justice Stuart.-There are in the United Provinces many pleaders 

who cannot E'arn e>en Rs. 20 after c:ix yu.rs' practice. 
A. He~e in the Punjab also yo~ ian find many who cannot earn more 

than Rs. 40 per mensem. I have often fdb.nd junior pleaders coming to the 
Righ Court and learning how cases are conducted there. 

C~lonel B. 0. Roe.-Yes they go and· sit there and enjoy as they enjoy 
the cmema or theatre. 

Bakhshi Tek Chand.-They take it as Tamasha. 
A. Yes, but it is a hopeful sign that thE'y go to the High Court and learn 

aomething how cases are conducted by senior members of the bar. 
Chairman.-Yes, I would take it as a good sign .that they take interest 

in their work and go and attend higher courts. 
A. Yes. 
Q. In the same way as regards' the system of recruiting judicial officers, 

f think, you have changed it. Do you insist up.on the candidate having 
practice for any long time? · 

A. I speak open to correction. I think I am right in saying that the only 
qualification required is that the candidate has passed the B.A. and L.L.B. 
examinations. 

Q. So you do not insist upon the candidate having any practice at all? 
Is the selection made by a committee of the Judges of the High CourtP 

A'. Yes, but there is no condition that the man must have some years' 
practice. 

Q. Is there any permanent committee for selecting candidates? 
A. Candidates are selected by all the permanent Judges of the High Court. 

There is no regular committee. 
Q. Are there any interviews, or are they taken in without undergoing any 

interview? . 
A. We have interviews. Supposkg we have got a list ,of lOQ pandidates 

and there are five vacancies only. We select five men outof those 100 taking 
into consideration the question of age,· because there is an age limit of 27 
years. When we have decided to take these five men and that they are quite 
suitable, we then send for them and they appear before us. · 

Mr. Justice Btuart.-Q. And you do not give any iuterview to the other 
95. I mean to say that after you have decided to take thtlse five men you send 
for them only in order to see that they are not absolutely unsuitable? · 

A. Yes. As a matter of fact by the time a man is selected he has seen the 
majority of the Judges. 

Q. Because he has been touting round? 
A. Yes. 
Q. In the United Provinces, if a man approaches a Judge, we at once strike 

him off the list. They may approach through the proper channel. 
A. Well I find that it is generally. members of the bar who approa-ch tnft 

Judges. They approach with a. request for one or other of their relatives. 
Bakhshi Tek Chand.-But the application comes through the district 

judge of the district in which the applicant resides. Orders are sent to 
district judges to send up the applications of five or six candidates, as the case 
may be, and then they recommend or forward the fl.pplicdions of Ukely 
candidates. · 

A. Not now. We do not do that now. 
Colonel B. 0. Roe.-Q. Every man must have a certificate of the district 

judge before he gets his name enlisted P 
A. But that does not mean anything. It ·shows that the candidate is 

a young man of good health. In some cases it means something more than 
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that. If a judge recommends very strongly then he has to give reasons for 
doing so and the High Court Judges must respect his remarks. 

Chairman.-Q. As regards the actual conduct of a case, do you think that 
it is opened as is done in England? · 

A. If you mean the formal procedure laid down in the Code, you may take 
1t t.hat it is never carried out. ·· • 

£1. \Yell they are very good rules. Do you think they are followed by an;y­
body here? 

A. My brother judges may differ from me, but my experience is that they 
are not followed. We are trying now to make these rules have some effect. 

Q. 'Vell I think it may in some cases save ·time. In many cases, if the case 
is not opened properly, the plaintiff changes his case, changes his evidence 
and so on when he finds that facts are turning against biro. If a case is 
opened properly then he has to disclose his hand and cannot make any attempt 
to change the evidence . 

• A. But the difficulty is that the case is heard not only b.y one judge but 
by about ,eight or nine judges. It would be very useful 1f the case was 
beard throughout by one judge alone and the judge, who has framed issues, 
decides it. But here in the Punjab you find so many transfers in the hot 
weather that it is impossible for one judge to finish a case himself. Several 
adjournments have to be given. There is no certaint]' whether the judge 
who has begun the case would also finish it. 

Q. The advantage will be that if a case is opened properly by the plaintiff's 
counsel then there will be no chance for him of making a false statement or 
producing wrong facts because in that case the judge would have the record 

. of everything and be able to find at the end whether he has given wrong; 
facts. · 

A. The difficulty is that if you open a case properly, the plaintiff will open 
his case before one judge, the defendant will appear before another judge and 
is~;ues will be framed by another judge altogether:· In the hot weather you 
have a lot of institutions and cases are not generally heard to any appreciable 
extent by one judge. Judgment is sometimes written by quite a different man 
who has neither framed issues nor heard the case at any preliminary stage. 

Q. But do you not think that it would save time and unnecessary delay if 
the formalities as prescribed by the Code are followed? 

A. Yes it would certainly save time. 
Q. One further use of insisting on it would be that there would be a still 

further chance of narrowing the disputes when the issues have to be settled? 

A. Yes. 
Q. As regards C?mmis!lio'ns to ~~~;mine pardanashin. women, is that difficult 

with you? Does 1t take a long tune to record ev1dtlnce before the com-
missioners? 

A. I am afraid I have not got much experience. There are not very many 
cases. 
. Q. In this province there is a mass of small litigation. As rega~ds simple 
suits for money and m9vables the small cause court procedure 1s apphed 
and the provisions of section 25 of the Small Cause Courts Act do not seem to 
be used very much. Do you get a mass of applications in revision in small 
cause court cases? 

A. I do not get very many. 
Q. The trouble is as regards suits of small value that are within t~e 

exceptions in the schedule to the Provincial Small Cause Courts .1\ct, that IS 

~bout a fifty rupees suit about a field, about a boundary dispute, about a strip 
of land one foot wide about a privy, which is a source of contest for some re.ason 
iD Ben~al, or disputes about easement. The plaint is ~-est of all filed Ill a 
munsif's court or in a sub-judge's court. Then there 1s an appeal. to the 
district judge or senior sub-judge. That court has not heard the .w1tne~ses. 
I~ is made final for some reason on questions of fact. Then there lS a nght 
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.of second appeal to the High Court. Then as it is a small case, that is probably 
done by one Judge with the result that there is a Letters Patent appeal. 
Both the second appeal and the Letters Patent appeal are heard once under 
.Order XLI, Rule 11, before it is admitted. And, if there is a remand, it may 
-amount to 6 or 10 appeals for this wretched business worth about Rs. 50. 
non't you think that something could be done to give the small litigant one 

.good appeal on fact and law and if he wants to appeal further stop him there? 
Don't you think that something of that sort is right in principle for the 
handling of the vast mass of small litigation? 

A. Yes. I personally agree. But "I· think that that will meet with very 
considerable opposition because they have got this righ.t of appeal and they will 
,say that you are taking away the right. As you are saying that you are going 
to raise the qualifications of the judiciary as to render them to command the 
-confidence of the public, if you do that, there could be no possible objection 
that I can see. 

Q. Do you think that things are sufficiently advanced in this province that it 
would be possib~e to gi~e a good appeal to people decided . by men of .the 
stamp of a semor sub-Judge? Could you get such men m the provmce 
.to-day? 

A. Of course that is a matter of opinion. With regard to the qualifications · 
o0f the judiciary at present I think it would be· possible to get them~ But it 
would increase the expense considerably. 

Q. The expense might not be.much because you would be able to save the 
aalary of such High Court Judges as are devoting their time to second. appeals 
and of district judges. In Bengal, for example, we·have an enormous mass 
cf second appeals that have· passed the test under Order XLI, Rule 11, under 
Rs. 100 .and the proposal that we have been thinking of is to have a first and 
final court of appeal only to cases under Rs. 1,000 leaving the present 
practice and the present right of second appeal applying in cases over l,ts. 1,000 . 
.l!'or small litigations that cannot be dealt with by the small cause court 
procedure, it would be a good ihing to• the country if one could give such a 
first appeal as would entitle one to make it final. 

A. I certainly think it woulcJ be beneficial. 
Q. What is your opinion' of the qualifications of t.he senior sub..;udges 

es they are to-day? Do they seem to do their work with reasonable satis­
faction? 

A. I think on the whole the average is not a very bad one. 
Q. If you elect to give'this work to the sub-judges, do you think it would 

be possible for the small work under a thousand rupees to be conveniently 
sent to this tribunal? 

A. Yes. I think so. 
Q. There would be an arrangement by which if they thought fit by reason 

of the difficulty or special importance on a point of law, to state the case 
to the High Court or if two of them differed, the High Court would have to 
'take the thing. The suggestion is that all cases under Rs. 1,000 might be 
given a !iOrt of shift to be dealt with by a Bench the personnel of which is 
to be by selection. 

A. I see no objection. 
Q. I quit~ appreciate that there are difficulties in connection with Suits 

Valuation Act. We have already got in this country a system of jurisdic-tion 
·according to value. And whether or not the thing is worth a little more or a 
little less it fluctuates according to the purchasing power of the- r~pee to-day. 

A. I agree that it would certainly be beneficial. At the same time the;e 
is this one thing to be s'aid for the further appeals and that is when you get 'l 
case of larger value that is dealt with by a judge of greater experience"r parties 
engage better C'ounsel and the case is better argued. As often as not, the 
Jaw on the subject is not in dispute. Almost ali tJ,o first appeals are on 
questions of fact. "'hen you get a case of small value it is exceedingly badly 
run by the courts below, and exceedingly badly handled by the Bar, and· 
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therefore to that extent I have always thought myself that the reasons why 
further appeals were given, were to meet that situation. 

•Q. Why should not senior sub-judges rectify the evil straightaway? 
A. I think that is a thing to be taken into consideration. 
Mr. Justice Stuart.-Q. Who are the inspecting judges here? 
A. For the most part the civilian Judges in the Court. The Chief Justice-

goes out occasionally. I have not gone out myself. 
Q • . Does not the same man go out always on inspection? 
.A. No. 
Q. Have you any system of English Judges here? 
.,.!. No. 
(J. Whom does that work go to? 
A. To the Chief Justice. 
Q. 1\fy expetience is that it would be utterly impossible for the Chief Justice· 

in our province to undertake the-duties of the English Judge. 
A. I do not know what the exact duties of English Judges are in your 

province. Here the Chief Justice divides up the administrative part of the 
entire court and each of the permanent Judges is allowed a certain part of the 
work-for instance insolvency and guardianship cases, etc. 

Q. Do you mean in your own Court? 
A. In the province. The reports, the statements, etc., are all checked 

by him. 
Q. What I want to know is who is keeping an eye ·upon a mythical person, 

say a subordinate judge in Gujranwala, in order to see whether that officer is r.n 
earnest worker who is doing his best or a slacker who is doing his worst? . 

A. That you may take it, the Chief Justice knows most of the work. 
Q. That is the Chief Justice's work? 
A. He does it. 
Q·. In my province it would be impossible for the Chief Justice to find time. 
A. Here he finds time. 
Q. With regard to corruption amongst your process-servers, may I take­

it as an axiom that there is not a single branch of the subordinate service in 
Punjab which is not corrupt P 

A. I am not prepared to say that. 
Q. Is the patwari corrupt? 
A. He has that reputation. 
Q. Is the canal chowkidar corrupt? 
A. I do not know about that. 
Q. Is the police man corrupt? 
A. You mean as a service. Of course. 
Q. I only want to show that the process-server is no worse than anybody 

else. 
X No. 
Q. Now surely corruption has been made much less in certain branches of 

service and where it has diminished it has diminished by exercising efficient 
supervision. So that the remedy would appear to be better supervision . 
. What the real fault of the system is that the nazir has neither got the 
character, nor the time, nor the habit to supervise the work of the process­
server efficiently and what we want is a superior man in charae of the 
process-serving department, and don't you think such a system woul'a improve 
matters considerably? 

A. "fes. 
Q. With regard to arrest of witnesses, don't you think something might 

be done by giving the court power to arrest for contempt? You are. quite 
correct in saying that as the law stands at present it is left to the parties t~ 
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~oerce the witness. But the result is many witnesses treat the court process 
with contempt. 

A. Quite true. But then the case of a witness who has been served but 
ftoes not turn up is very rare. 

Q. I am only speaking of men who have been served? 
A. With regard to that there are very few who are actually served and 

do not come. · 
Q. It struck me that they really make it a practice of holding up a case 

indefinitely until all the witnesses are present by a very simple method, i.e., by 
summoning a witness who does not exist. But that is a reductio ad absurdum. 

A. Of course it is for the plaintiff to find out. . 
Q. Take an imaginary case Jaimal Singh, son of Mit Singh, who carries on 

business as a carpenter in Lahore. It is very difficult for the court to know 
if such a person exists. 

A. It may be difficult but it is not impossible. You have got to give 
correct address. 

Q. The last point I want to touch is as to wl,lether the delays ill the Punjab 
are really bad on a reasonable standard. One district judge was good enough 
to give me some figures. Here is a suit brought by a Muhammadan wife. She 
was a minor when she was married and she wanted to repudiate the marriage 
on attaining puberty. It was instituted on the 19th February 1923 and 
decided on the 14th January 1924. · 

A. That does not seem to be very bad. 
Q. You have to take the final disposal of the case? 
A. You mean in appeal. 
Q. Yes. I find this appeal.was heard after three months of institution. 

A. But then you see that a particular district is constantly :flooded by 
cases being sent to it from the other district~ where th.ere is a congestion. 
The work in our province is not evenly distributed. There are certain districts 
in which the pending file is extraordinarily small and there are other districts 
in which the pending file is exJ,raordinarily large. We check the work every 
month and we send certain nui:nl{er of appeals from one district to another. 

Q. Original suits'} 
A. No, appeals. 

Q. I am talking of the original suits. I think your figures compare 
favourably with other provinces. 

A. I am very glad to hear that. We thought that our province was bad. 
But I can give you a case, it was a fairly big case, in the trial of which it 
took three or four years and it took still over a year before it was completed 
and evidence recorded on both the sides. We could get no district judge to 
hear arguments. . . . . · 

Q. You mean that case was for trial by the district jugde? 

A. Yes. The district judges owing to constant transfers could not hear 
arguments and we could not get it disposed of. · 

Q. ""e were discussing a class of case in which evidence spread over six 
days or I might call a staple case. Here is another case for brea,ch of contract 
of piece-goods. The defendants set up the usual plea that tney were not 
principals but that they were commission agents and so they were not re­
sponsible. I find that suit was instituted on the 24th October 192~ and 
decided on the 16th July 1923, which in some parts would be cons1dered 
with great expedition. I want to say that c~ses in which t~ere ·is del!I-Y are 
few and the general litigant has got very httle to complam .. Both lll the· 
United Provinces and the Punjab there is a delay in the he.anng of app~als 
but the work in the ori"inal court is not bad. I think there 1s waste of t1ml'. 
Qver appeals but the ti~e taken for original suits is not very bad. 

A. Yes. 
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Q. Take an average sub-judge. Do you find him to be a man with a very 
reasonable amount of commonsense and quite a fair working knowledge of 
law? 

A. Undoubtedly. 
Q. But after all does anyone want anything better? 
A. In my opinion no. 
Q. A man with a reasonable amount of commonsense and a fair workina 

knowledge of law, is not that a very fair description of an average county 
court judge in England? -

A. Yes. I have maintained that our judiciary will compare favourably with 
the judiciary in any other province. 

Q. The question is whether we can entrust him with greater responsibility. 
if they are men of that class? 

A. Certainly you can do that. 
Colonel ·Roe.-Q. The learned president was saying that when a man puts 

in a plea he should strictly confine himself to 'it. There was a judgment by 
l\Ir. Justice Clarke that in a backward province like the Punjab where the 
agriculturists were illiterate you should not confine the poor man to what he 
said at the start off. Well this is being acted upon a very good deal? 

,1, The time when that ruling was passed has pas~;;ed. It i'l not the duty 
of the judge now to do the work of the clerk or the counsel or the litigant. 
It is for the Jit;gnnt to place his case before us. In the Hig;n Court noihldy 
would ltJOl' tat thnt ruling. 

Q. Well as regards the amount of work turned out by subordinate judges. 
I think they have a lot of it? When his work is good he turns out a very 
small amount of work. If the quality of his work is nice he would devote a 
good deal of his time to deal with cases properly. 

A. From the working of the various courts of subordinate judges, I think 
his work is good who turns out an adequate average. If he is really a goo<)) 
judge he must finish the work with reasonable quickness. He must keep up 
to the average mark. He must neither be slow nor quick, I mean too quick. 
He must tum out a fairly good number of cases per mensem. 

Q. Well do you not think that one of the causes of delay is that proceedings 
are stayed very often by the High Court? 

A. Yes the judges have realised· this and we have been putting our faces 
against it. 

Q. We have to stop proceedings sometimes for three mpnths and some­
times for more. Once I was told to enquire into the conduct of a pleader of 
Jullundur and there were about 50 witnesses to be examined. The proceedings 
were stopped by the High Court and I had again to start the case after three 
months. I found nothing against the worthy gentleman who again went to the 
High Co~rt. He was under the impression t~at I was weatly prejudic~d 
against htm. He. got another order for suspendmg proceedmgs, but I had m 
the meanwhile written my judgment. I sent my order to the High Court. 
saying what action I had taken. 

A. It is quite po~sible that this application had the necessary effect. 

The Hon'ble Mr. Justice MOTI SAGAR, Judge, High Court, Lahore-, 
called and examined on Friday, the 11th April 1924. 

(No Written Statement received.) 

Sir 1'. ])esika Achariyar.-Q. 'Vith regard to our Committee's work I wavt 
tJ take you through some points which seem to me to be peculiar to this: 
province. I understand you served for some time in Delhi? 

A. I did not serve, but I practised. 
Q. For how long? 
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A. For 15 years. 
Q. Therefore you will be in a position to tell us something about· com­

mercial cases. Are there mamy commercial cases in Delhi? 
A. 'When I wall there there were not many commercial cases. 
Q. Did you feel during the course of your practice that for want of expert: 

judges who could quickly dispose of commercial cases there was a good deal' 
of delay? . 

A. There was no delay at all. I never ,heard that before this. When I 
left Delhi there were a large number of appeals, but I never heard that for 
want of an •expert judge there was delay in these cases. 

Q. Is there any real need for the appointment of trained judges who coulJ 
dispose of commercial cases quickly? 

A. I do not think so. 
Q. Do ;\'ou think that the ordinary subordinate judge is capable of dis­

posing of these cases? 
A. Yes.' 
Q. Do you think that he is able to dispose of·.these cases speedily and' 

without all the dilatoriness which characterises trials in ordinary title suits? 
A. Yes. As a matter of fa(:t so far as Delhi is· concerned I have found 1 

exceptionally clever men during the past three or four years. They try 
·these cases in a very good manner. There are men like L. Som Nath and 
L. Jagan Nath. 

Q. You ar~ likely to find in the service people like Som Nath and Jagan 
Nath? Do you think it is possible to find men who could try these cases with 
great ease and without getting any training? Do you think' it is possible to 
get other men like Som Nath and.Jagan Nath? 

A. I do not think there is any need of giving training to these judges. 
Q. The second point which appears pecliliar to this province is with regard 

to customary law. I understand the Punjab Laws Act makes custom the 
determining factor in almost anything connected with any breach of law. 
Is that soP , , 

A. No, not with any branch of l~w, but section 5. 
Q. Section 5 deals with succession, betrothal, marriage, divorce, guardian­

ship, family relations, wills, legacies, gifts, partitions and so on, i.e., almost 
every branch of law is regulated by custom? · 

A. Yes. 
Q. With regard to this custom, is it a fact that there are numerous prece-

dents upon almost every possible set of facts? 
A. Yes, there are. 
Q. And these precedents are about 5 on one side and 15 .on the other side? 
A. Yes. 
Q. And this is responsible for a large amount of delay in the disposal of 

original suits P 
A. Yes, I should think so. 

Q. And so you like to have the law codified P 
A. Yes. 

Q. Do you think that there will be no practical difficulty in codifying the 
lawP 

A. Not much in the Punjab. 

Q. Do you thin~ that the number of suits in which questions of custom 
have to he deeided is very large? 

A. Yes. 
Q. Ancl clo you think tha't some codification of the law relating to custom 

wonlcl tend to minimise delays and litigation P 
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A. Yes. 
Q. One more point. I find from the civil statements of this province 

that there were about fifteen thousand applications for setting aside ex-parte 
decrees. What is the reason of this? Is it because judgment-debtors come_ 
after decree to have the decree set aside P 

A. I do not know. 

Q. So you are not in a positio~ to tell us anything with regard to that? 
A. No. 
Q. Another point that seems to be peculiar to this province is with regard 

to delays in the execution of decrees. I am told that your Punlab Land 
Alienation Act is responsible for a good deal of delay in these matters? 

A. Yes, it is to a considerable extent. 
Q. Will you kindly tell the Committee what exactly is the cause of delay 

in ,these matters? 
A. Supposing a man has got a decree against an agriculturist and he 

wants to execute it and attach land. Now that decree will have to be sent 
to the Collector which will take a very long time. lJnder the Land Alienation 
A~t the land will not be liable to attachment. Revenue authorities do not 
look with sympathy on the execution of decret!s in civil cases. 

Q. Therefore it is not exactly a question of the procedure which is adopted 
by the Collector nor even any delay in any steps which he has to take by 
his subordinates, but it is on account of his sympathy with the tenants who 
are apparently according to him oppressed by money-lenders. 
· ,1. ·That is one thing. The patwari's palms have to be greased. The 
·debtors live in some villages and the decree-holders cannot know them. They 
-cannot catch hold of them. 

Q. One primary reason is that the delay is due to the sympathy of tl).e 
·ordinary revenue official to the condition of the peasant .proprietors. 

A. Yes.· 
Q. It is also due to his feelin.g that these money-lenders are people who 

must be discouraged . 
.4 .. Yes. 
Q. The second reason is the corruption prevailing among the lower reve­

nue officials . 
.4 .• Yes. 
Q. Is there any competition or rivalry between the subordinate civil judi­

-ciary and the revenue officials irr the matt€r of the· farming of lands for 
such pe.riods as may be necessarY, to satisfy the decree in execution? Are 
suggestions made by the civil judidary not accepted by the revenue people? 

A. Very often ·it is the case. They make certain recommendations and 
these are not accepted by the Collectors. 

Q. And the recommendations are with reference to the amount of profits 
that might be appropriated towards the satisfaction of decrees. · 

A. Yes. 
Q. And the term during which the property could be leased for the satis­

faction of decrees. 

·A. Yes. 

Q. In these matters there is a difference of opinion. 
A. Yes. 

Q. This divergence of opinion is another cause of delay. 
A. Yes. 

Q. You have set out the causes of delay in the execution of decrees. 
Would you let us_ know what the remedy is? 
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A. I think that, if power is given to the civil courts to execute the 
decrees without the intervention of the Collectors, the matter would be very 
much expedited. 

Q. I am told that. if civil courts are given the power they might prove 
inefficient and that the persons who have to keep order and peace are per­
haps the best persons to execute the decrees. 

A. I don't agree with that view. 
Q. Another thing which may be done with advantage to mm1m1se the 

delay in the disposal of execution cases is to make the necessary amendments 
in the Punjab Land Alienation. Act. 

A. Yes. 
Q. Are you in a'position now to indicate any of the sections which might 

be so amended or modified? 
A. Section 16 relating to execution. 
Q. Section 16 and similar provisions of law might perhaps with amend­

ment help the execution of decrees speeaily so far as the present require­
ments are concerned. 

A. :,-,.,s. 
Q. May I ask you why decree-holders do not arrest these peasant pro­

prietors? 
A. It is difficult. Sometimes they do and they meet with untoward 

results. Sometimes they are murdered. · 
Q. That is the reason why the decree-holders do not like to go_ to villages? 
A. As a matter of fact I have come across with several cases of this 

nature. ·when a decree-holder goes to arrest, there are murders committed. 
Q. With regard to" attachment of crops is there any difficulty? 
A. The same difficulty is there. 
Q. The crops have to be attached through the revenue authorities? 
A. Yes. 
Q. With regard to attachment w~ is the revenue official that does it? 
A. The Collector. He makes it over to the revenue officer or the naib­

tahsildar. 
Q. I suppose in these cases it is difficult to find out moveables. Every­

thing that the peasant proprietor possesses might be exempt under the Act. 
A. Yes, under section 60, Civil Procedure Code. 

' Q. ·with reference to money decrees against peasant proprietors are they 
executed soon or do they take a long time? 

A. They take a good deal of time. 
Q. What is the reason ? 
A. They don't like to pay them and make all sorts of frivolous objections. 

When a house-property is attached, the relations of the judgment-debtors 
come and say that it cannot be attached. If the objections are disallowed. 
separate suits are filed and that takes a long time to be decided. 

Q. But surely you can execute the decree notwithstanding those suits. 
A. Well, sometimes they are stayed. 
Q. What is the remedy that you suggest? 'Would you make it a rule that 

no stay should be given? 

A. I won't make a hard and fast rule. If the case really appeaJ:.!I on 
the face of it to be good, in that case stay will have to be granted. 

Q. What then is the remedy? Is the obst~ction to go on merrily as it 
does now? 

A. I would much rather like that a speci~l judge be appointed for the 
execution of decrees. These sub-judges have not got the time to look into 
these things. They have got a number of original cases. 
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Q. You favour the appointment of a specially £elected sub-judge for 
.doing execution, work in each district? 

A. Yes. 
Q. Would he have, work enough? 
A. Yes. He might take up some other work as well, looking into the 

.nazarat and all other ministerial things. 
Q. What other work would you give him? 
A. I don't think that he will find time to do other work. 
Q., Will you make him receive the plaints as the senior sub-judge is 

.doing now? 
A. No. _ 
Q. What you think is, that there may be a sub-judge appointed in each 

.district to do execution work and he will al~o control the central copying 

.and nazarat establishments and the process serving department generally? 
A. Yes. 
Q. That would give him sufficient work? 
.A. Yes. 
Q. That would make for speed? 
A. Yes. 
Q. What would be the grade of the sub-judge you wc.uld appoint for 

-this purpose? 
A. A second class sub-judge. 
Q. How ·is the jurisdiction distributed in your- province? A junior sub-

judge cannot execute the decree of a senior sub-judge. 
A. Special provision might be made to that effect. 
Q. To execute decrees of any value? 
A. Yes. 
Q. That is the suggestion for reducing this delay? 
A. Yes. . 
Q. With regard to the devolution. of more powers upon sub-judges, do 

_you think that they are fit to exercise a higher jurisdiction with regard to 
small cause cases. I think under the Punjab Civil Courts ~-\ct Rs. 500 is 
fixed as the maximum and I am told that very few sub-judges have reached 
:the maximum. Why is that so? 

A. I cannot tell you. 
Q. What do you think about the capacity of the subordinate judges to 

exercise small cause powers? , 
A. I think they are quite capable of exercising these powers. I think it 

is unnecessary to give them sucb powers because the work they have is 
already quite sufficient. · 

Q. The work on the small cause side is done more expeditiously and 
:without all the elaboration of. a regular trial, and there is no first appeal? 

A. Well, I think they are quite capable to take up work if they are 
entrusted with these powers. 

Q. With regard to subordinate judges exercising higher jurisdiction, do 
they begin with Rs. 1,000 and go up toRs. 2,000? 

A. Formerly we used to h\).ve 3 classes of munsifs: from Rs. 100 to 
Rs. 500, 3rd class; Rs. 500 to Rs. 1,000, 2nd class; Rs. 1,000 upwards, 1st class. 

Q .. I wish to know whether you cannot give the last dass subordinate judge 
powers up to Rs. 2,500 or Rs. 3,000? · 

A. No. I won't do that. because after all these are new men and.. I do 
not think it would be advisable. 

Q. In the l\Iadras Presidency we give powers up to Rs. 3,000. Why 
should these people be in a "less position to do this work than those m 
;Madras? 

A. I would give them afterwards but not in the beginning. 
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Q. With regard to honorary munsifs, what is the view that is held. in 
this province? 

A. They are very much disliked. There is no abs~lute necessity. It is 
only a sort of honour given by the executive authorities to one who dances 
attendance upon them. · 

Q. But if they are selected from among classes who do not dance such 
attendance? 

A. What training can they have? 
Q. What training is necessary to dispose of simple suits up to Rs .• 200, 

mpst of which are compromised? 
A. We have already here honorary sub-judges. 

Q. Could you increase their number with advantage? 
A. Well, the feeling among the general public is that they would much 

rather have cases tried'· by stipendiary subordinate judges. 
Q. What is your own feeling? Is it noi:t right that people should not be 

spending their money, wasting their time and coming up with. witnesses 
repeatedly 20 or 25 miles .from the village? 

A. I am of the opposite view. The number of people should not be 
increased. They are often prone to other influences. 

Q. What influence could be brought to bear in the case of an ex-parte· 
suit? 

A. At first it is not known whether it would be an ex-parte suit. 
Q. Having regard to the experience you have of existing honorary judges, 

you won't increase their number? 
A. No. 
Q • . Is there any possibility of getting good men by better selection? 
A. No. 
Q. You have in 1922 passed the Village Panchayats Act and I see you 

will have 5 or 6 people on the panchayat, and they will have jurisdiction up 
to Rs. 50. Well, what do you t;.hink of the potentiality of these panchayatsP 

A. I am not in favour of that Act, nor are the people. 
Q. I think the Legislative Council has passed the Act after discussion P 
A. I do not know whether .it is utilised in any way. 
Q. Having regard to the conditions in the villages in this province, you 

think village panchayats are not likely to be of any use P 
A. No. 
Q. Why do you say soP 
A. The people have no confidence in them. 
Q. The panchayats are yet to be constituted; they have to be experimented' 

upon. You have no panchayat at all now. The Act is passed and, in· my 
place; 2 lakhs of suits are being disposed of by them every year. 
- A. I am against it. The people have no confidence in them. , 

Q. With regard to the execution of decrees, wo_uld you like to. have the 
law of limitation changed in any way? I am drawmg your attentwn to the 
provision in section 48, Civil Procedure Code. Would you curtail the period 
to six year~? 

A. No, I won't. 
Q. Why? 
A. Having regard to the fact that so many frivolous objections are raised 

by the judgment-debtors, I would nave it at 12 years. ' 
Q. Supposing you have 12 years. Would you remove the provision in 

Article 182 of the Second Schedule of the Limitation Act with regard to 
steps in aid of execution, compelling the decree-holder t~ apply every three 
years during these 12 years, in order to keep the decree ah~e.P 
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A. I would rather that that provision should remain as it is. 
Q. "'why? 
A. Well, if he does not execute the decree within the 12 years and he­

comes after the expiry of 11 years to execute the decree, the man raises 
certain objections or otherwise prevents the execution of the decree. If, as 
a matter of fact, the application was made from time 1io time, then he could 
prove if there was any obstruction by fraud. 

Q. There is already a proviso in section 48: it would be still there. 
A. But if he does not make an application. 
Q. You are not in favour of taking away the steps in aid of execution? 
A. No. 
Q. Are you aware that many of these applications are merely filed t() 

keep the decree alive? 
A. There is no doubt about that. 
Q. That entails a lot of work on the subordinate judges and courts. 
A. Well, I would like to keep the provision of the law as it is. 
Q. Is there any possibility of having the Transfer of Property Act ex­

tended to this province? Would that work well? 

A. I should think so. I would like to have the Transfer'of Property A~t 
applied to the Punjab also. 

Q. Would you like to have all sales being evidenced by registered instru­
ments, because section 34 of the Transfer of Property Act refers to sale­
deed and another section says that the sale-deed should be registered? 

A. Here we have oral evidence. 
Q. Would it not be better to have a rule, as in every other province, that 

every sale ·must be evidenced by a document? 
A. I should think so. 
Q. Therefore you are generally in favour of the Transfer of Property Act 

being extended to this province? 
A. Yes. 
Q. With regard to partition in joint Hindu families, would you like to· 

have a rule which compels the execution of document .to evidence the parti­
tion and the registration of such a deed? This is the surest possible way of 
minimising the oral evidence, if you want to do anything with reference to 
delay in civil courts. In almost 35 or 40 per cent. of your cases, I am told 
the question· often arises as to whether a family is divided or undivided alJd 

. that has to be decided on oral evidence. If it was made a rule that all docu­
ments should be evidenced by a registered instrument, would it not minimise 
your trouble P 

A. Yes. 
Q. We have after all to fix an arbitrary limit. 
A. I will say five hunderd rupees. 
Bakshi Tel' Chand.-Q. Would you apply that to agricultural land in a 

family partition between two brothers P 
A. I will exempt partitions of agricultural land because they are decided 

by the revenue officer. 

Sir T. Desika Achariyar.-Q. With regard to benami transaction would 
you be in favour of a rule that a person should not be permitted to say that 
the document which he has executed and the execution of which he admitted 
before the registering officer had never been intended to be· acted upon, but 
was a mere sham deed? 

A. No, I am not in favour,of that. In a province like the Punjab people 
do execute a large number of such transactions. 

Q. That is so because it is permitted. Supposing you make it a rule that 
after ten years from now no such plea should be put forward. We cannot be 
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solely guided by what has transpired in the past. We must try, if possible, 
to devise means of putting down delays. What do you think of such a rule? 
Why· should a man execute a document and say five years afterwards that 
it is a sham? 

A.., Suppose, for instance, he has purchased in the name of a minor son 

Q. That is not the kind of benami transaction I am referring to. I am 
talking to you particularly of denial of documents saying that they are 
sham transactions. 

A.. I am not in favour of such a denial. 
Q. I am not talking of a document which IS m the name of a karta of 

:Uitakshara family. I am referring to documents executed which are pleaded 
as those which had never been intended to be acted upon. 

A.. I am not in fa'vour of that. 
Q. Would you like to have a' rule that such a plea should not be accepledP 
A.. Yes. 
Q. With reference to the conduct of a case generally in this province, at 

the time of settling issues, ar~ the parties examin~d P · 
A.. Recently they have begun examination but even now in some cases they 

<lo not examine. · 
Q. I suppose your High Court has sent out a circular saying that as far 

as possible the points at issue should be ascertained by the examination of 
parties at the first hearing? 

A.. Yes. 
Q. Before you passed that rule that was not the practice? 
A.. No. ' 
Q. Because people neglected the provision of the law, you had to issue 

that rule? 
A.. Yes. 
Q. After the issues are settleq.•who sets down the case for trial P 
A. The judge himself. 
Q. 'Yhen are the documents filed? 
A. Sometimes a date•is fixed; that is, ten or fifteen days after the• settle­

ment of issues and sometimes on the very date of settlement of issues. 
Q. What is the provision permitting the documents to be filed on a later 

date? 
A.. They should be filed on the very date of issues. 
Q. Are the documents filed with the plaint or the written statement? 
A.. In Delhi they never used to be. 
Q. Supposing a man sues on a pro-note. 
A.. If a suit is based on a particular document thim, of course, it is filed 

with the plaint. ' 
Q. The documents that are used for the purpose of proving the case, 

when are those filed? 
A.. On the date of hearing or after fifteen or sixteen days. 
(J. Do the courts see whether those documents are admitted by the opp~ 

site party P _ 
A.. 'That is not generally done. 

Q. Because courts do not know what the documents are and nobody takes 
any nptice when the documents come in. 

A.. Yes. 

Q. Have you circularised against this alsoP 

A.. Yes. 
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Q. Then with regard to interrogatories, discovery and inspection,· are 
these chapters used in the mofussil courts? 

A. My experience is confined to Delhi. In Delhi, of course, they used to 
have recourse to these provisions very often. 

Q. You practised in Lahore alsoP ' 
A. I have practised in the High Court. 
Q. Therefore yo? are not in a position to know anything about the 

mofussil courts? 
A. No. 
Q. When a case comes on for hearing-take a fairly complicated suit-

do people open their case P 
A. That is not done practically. 
Q. Have you circularised the mofussil courts with reference to that also? 
A. So far as I know we have done that but I am not sure about that. 

. Q. I wish to put you certain questions relating to appellate court. First 
with regard to High Court, is it true that second appeals are pending for an 
inordinately long time? 

A. Second appeals which are likely .to go up before a Divisional Bench 
take a long time. 

Q. How long do they take P 
A. Two or three years. 
Q. And the firsh appeals? 
A. Three or four years. 
Q. What is the re"ason for the first appeals being delayed? 
A. The High Court is undermanned. 

· Q. There is not a sufficient number of Judges to cope with the work? 
A. Yes. 
Q. So fa:r as second appeals are concerned does the same reason apply in 

that case also P 
A. Yes. 
Q. Is it not on account of printing? 
A. Printing is very expeditiously done. 
Q. Judging from the report you had three more Judges sanctioned. 
A. That was two years ago. . 
Q. Supposing a normal standard is adopted, how many Judges and 

how many years would be required to get rid of the arrears? · 
A. We ought to have a couple of Judges. 
Q. The institutions do not appear to be very much, the pendency seems 

to be high. You yourself sa.y that second appeals are pending from two to 
three years and first appeals from three to four years. 1\"hat is the remedy P 

A. Increase the number of Judges. · 
Q. Supposing arrears are disposed of, do you think that the Judges 

would be able to cope with the ordinary institutions? How much time and 
how many Judges would you like to have to dispose of your arrears? I 
understand the only trouble is with regard to arrears. 

A. At least five Judges and five years. 

· Q. That is the state of the Hio-h Court here. Is there any other reason 
why there is so much delay? "' 

A. I do not think there is any other reason because we have n~t got 
excuses that are put forward by lower courts that witnesses have not been 
served and so on. At the same time there are so many murder references 
that two be~lC~es of two Judges e;;tcn sit all the year round. l\Iuch time is 
taken by cr1mmal work. 
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Q. How many such references are there? 
A. About 200. 
Q. I wanted to put before you a proposal which appears to be calculated 

to lessen the number of appeals to the High Court. Supposing there was a 
first appellate bench consisting of two sub-judges to hear appeals, both on ques- · 
tions of law and fact, with no second appeal, do you think that this bench 
would be liked by the public P 

A. I do not think the litigant public would like it.· They have more 
confidence in the High Court than in any other court. 

Q. Wby? 
A. Because they like their cases to be decided by the High Coqrt. 
Q. If the proposal is given effect to, they would have to spend less money, 

they would have to travel shorter distances and they would not have to come 
to the High Court a dozen of times. 

A. They would like· to spend more money, travel long distances and come 
to the High Court for a dozen of times, but they would always like to have 
their cases decided by the High Court and not like to be deprived of the 
right to which they are entitled. · 

Mr. Justice Stuart.-Q. Have you made enquiries on that point? 
A. Yes. 
Q. Well, on enquiries made we have been told by many men that they 

do not want to go to the High Court P 
A. That may be an individual opinion, but generally the idea is that the 

final appeal should be to the High Court. 
Q. Is that the idea of the loser P 
A. No, that is the general idea. 
Q. It is rather difficult to arrive at public opinion. Every man has his 

own opinion. 
A. Yes, for instance, there was a proposal some time ago that the juris­

diction of district judgee should be increased from Rs. 5,000 to Rs. 7 ,500, 
but that did not appeal to the I]1embers of the council. 

Q. I do not think that members of the council represent the public. I 
wan~ to be clear on the point. The difficulty is that it is very hard to 
know what really the public opinion is either in this country or in any other 
country. · 

A. But individual opinions differ. 
Sir T. Desika Acl.~ariyar.-Q. I am not asking you whether my friends in 

the council represent the public or not. What I am asking you is whether 
on. tlie whole it would not be advantageous to have these appellate benches 
so that ~here might not be second appeals and third appeals? Do you not 
think that this gambling in litigation is ruining our country? 

A. That may be an individual opinion, I have never come across t!Uch: a 
man who has expressed this opinion. They all desire to go to the High Court. 
Even in small cases of R;;. 10 or Rs. 15 they would like to bring their cases 
up to the High Court. 

Q. You mean to say that if a man has given Rs. 50 on loa~ and wants 
to recover it, he would like to go to the High Court? 

A. Yes. · 
J!r. Justice Stuart:-Q. Has the man who expresses this opinion an actual 

case himself or is he talking of another ;man who has got an actual case? 
Does he say this from his own point of view or from the point 'of view of 
that man who has got an actual case? 'Ye have taken evidence in other 
provinces and there the litigants who had actual cases said 1hat they would 
not like to go to the High Court. 

Sir T. Desika Achariyar.-Q. Is that your considered view? 
A. Yes. 
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Q. Can you in any manner restrict th~;J "Yalue of second appeals 
which are taken up to the High Court so that we may diminish the number 
of such appeals P 

A. Second appeals are only on points of law but not on points of facts. 
Q. Do you think that it would be possible to disallow smy appeal in cases 

which are less than Rs. 1,000 in value? 
A. I would leave the law as it is. On question of law there must be 

an appeal to the High Court. Even on questions of facts, we often see that 
they are not decided properly, but we cannot help it, we are bound to accept 
them as they are. 

Q. There is one other matter which_ I want to ask you about, because­
opinion like yours must have great value. Supposing two courts agree, the 
first court and the appellate court and second appeal is filed. Supposing 
you make it a rule that no second appeal should be filed unless the decretal 
amount is deposited in court, do you think that that would work well P 

A. No, that would work great hardship. Gen~rally executions are not 
stayed by the High Court, so far as money decrees are concerned. We ·stav 
execution only in the case of immovable property. • 

Q. Supposing it is made a condition that in money decrees the money should 
be deposited in the High Court? , 

A. I am not in favour of it. 

Q. Do you think that any hard and fast rule like this would work hard­
!!hip p 

A. Yes. 

Colonel B. 0. Roe.-Q. I understand the question of appeals in the High 
Court is really a matter of izzat. When I was at Ferozepore I know that 
a man told me he went to the High Court because his neighbour had gone. 
Do you think that it is entirely the personnel that commands confidence P · 

A. The High Court has some sort of restraining influence upon these­
Judges. 

Q. Perhaps you will agree with me that the High Court Judges write 
long judgments and sometimes they are as long as those of district judge! P 
In murder cases they write very long judgments, but in Bombay the Judges 
simply give orders that for the reasons stated they agree with the judgment of 
the learned judge and dismiss the appeal? By writing long judgments ycu 
get more work. 
. A. Yes, but I am told a committee appointed for looking into these 
matters has recommended that we should not write long judgments in 
second appeals which are not likely to go to the Priyy Council. 

Mr. Justice Stuart.-Q. Is it the "Practice to .dictate the judgment in the-
course of the appeal or to reserve it? 

A. Yery generally they are pronounced immediately. 
Q. You mean a very rare number are reserv~d? 
A. Yes. 
Q. Do you individually keep any check over the delays in the subordinate· 

courts or to whom does it go in the High Court P 
A. \Ve have got an inspection Judge every year. 
Q. I mean how do you kno'w whether the work in Gujranwala is in 

arrears or not P 
A. Returns are sent by the district judges. 
Q. You don't see them yourself? 
A. No. 
Q. To whom do they goP 
A. They go to the Registrar and are put up before the permanent 

Judges in a meeting which takes place every month. 
Q. How long is the meeting held P 
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A. One day. 
Q. Is it not a fact that no returns are sent up for cases pending for over 

a months? ' 
A. I cannot tell that. 
Bakshi Tek Chand.-Q. With regard to second appeals to the High Court 

what is the procedure at present?· They are first laid before two Judges 
for preliminary hearing under Order XLI, Rule 11. 

A. Yes. 
Q. In how many days is this preliminary hearing held? 
A. Within one or two weeks' of the institution. 
Q. Do the Judges make free use of their powers under Order XLI, Rule 11, 

in urgent second appeals at the preliminary hearing? 
A. Very frequent use. 
Q. Therefore with regard to frivolous second appeals there is not much 

delay. 
A. No. I think more than 50 per cent. are thrown out at the preliminary 

bearing. 
Q. With regard to second appeals only those appeals are admitted where 

there is a really arguable question of law. · 
A. Yes. 
Q. Therefore, for this reason you are not in favour of curtailing the 

right of second appeal. 
A. No. I would not curtail it. 
Q. What nbout the efficiency of district judges of the present day com­

pared to those of 15 years ago? 
A. I think they are very much inferior in ability. 
Q. With regard to their decision on findings of fact is there general satis­

faction or not? 
A. No. 
Q. Therefore, if the right of . .second appeal is cut down still further and 

they are made :final judges of fact as well as of law, what do you think 
will be _the general opinion? 

A. People won't like that. 
Q. With regard to the Transfer of Property Act would you be in favour 

·of introducing all the technicalities of that Act to this province? 
A. Yes. 
Q. Don't you think that the present system is working well? The general 

principles ar~ followed but the technicalities are not insisted upon in our 
;province. Is this province not considered to be :fit for that? 

A. My personal opinion is that the whole Act should be applied. 

'Rai Bahadur RAJ NARAIN, Bar.·at-Law, Delhi. 

Written Sta.tement. 
1. A. 

./. High Court . 
.Original suits. 

(a) Commencial, 9 months. 
(b) Other, 9 months. 
First appeals from 12 to 24 months according to amount of printing. 
Second appeals from 6 to 12 months. 
Miscellaneous appeals, 4 months. 
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II. District and Subordinate C011rts. 

Origi.nal suits. 
(a) Title, 9 months. 
(b) :Money, 8 months. 
Regular appeals, 3 months. 
l\Iiscellaneous appeals, 2 months. 

III. District Munsif. 

Original suits. 
Title, 4 months. 
)Ioney, 4 months. 
Rent, 3 months. 
Others, 3 months. 
S~all Causes, 2 months. 

B. I. Claim proceedings in execution 6 months. 
in District Court, 6 months. 
in Sub-Court, 6 months. 
in District 1\Iunsif Court, 6 months. 

C. Presidency practice. I know nothing about it. 
2. Yes I consider time taken in these. proceedings does generally exceed 

the limit of reasonable time. 
The causes are:-

(1) Courts not having serving staff of their own. 
(2) Process of service being in the hands of dishonest men. 
'(3) Unsuitability to the present_ age of the law relating to service and 

the machinery provided for the purpose. 
(4) Frequent changes of. judges. 
(5) Seats of judges remaining ·vacant -without any arrangement for 

disposal of work already fixed. 
(6) · Unpunctual attendance of judges. 
(7) Fixing too much work for the day. 
(8) Pnsuitability, of the law relating to minor defendants induding 

appointment of guardians and abuse of the liberty given to the 
guardians to withdraw. 

(9) Frequent grant of temporary injunctions in weak cases. 
(10) Necessity of joining membe;s of 1\Iitakshara family. 

3. I suggest that the causes stated in answer to the last question should 
be removed. 

4. I consider that judicial appointments shou\d be given as far as possible 
to the best practising lawyers of undoubted honesty. These posts shou.ld 
not be given to men of the clerical staff. 

5. No special training is necessary. 
6. Yes, frequent transfers 1mpede justice. 
7. Number of cases decided and orders upheld in appeal. 
8. No, the concentration of courts does not impede justice. If courts 

are scattered, justice will be impeded. There is not much waiting for 
counsel, and as much of it as there is ought to be tolerated within reason­
able limits. This impediment is a necessary evil. Justice should not be 
sacrificed for speed. 

A general rule that counsel should not be waited for, is a very unpopular 
proposition, and the public do not like it .. 

9. No. 
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10. No. 
11. No. 
12. No. Additional district judges may be appointed where 9,nd when• 

necessary. 
13. The 'public don't mind. Only to selected officers. 
14. No, I have no experience. 
15. No. 

16. (a) See section 128 and Order 37. Yes, provided it does not curtail the 
right of appeal. 

(b) I have no experience of Bengal or Bihar. 
18. I do not think the right of appeal is given in too many cases parti­

cul~r.ly as the High Courts are very strict in exercising their power of. 
revisiOn. 

. 19. Yes, the right is necessary but the right should be 'limited to pure ques­
twns of law. 

20. I ~on 't kn.ow that many frivolous second appeals are filed. l would 
not curtail the nght of appeal because the \'alue of the subject matter is 
.comparatively small. 

21. No, povert~· of a man should be no ground to curtail his right of 
appeal. The execution of the decree need not be stayed. 

22. In first appeals the general practice is to issue notice and hear the 
parties in presence of eech other, and I think this saves time of the· court 
and counsel. Generally there is material for both sides to be heard on, 

23. I cannot say that right to apply for revision is much abused. Applica­
tions are sometimes filed when there is really no ground for revision. It is 
the fault of counsel who file them and the remed:y will lie in 'their correc­
tion and not in the curtailment of the jurisdiction of the High Court. I 
will accept the first suggestion but not the second. 

24. (1) I would make the summons of court to witnesses and parties 
serveable by the parties thcmselv~s • or their pleaders' munshis. . 

(2) Make the representation of minor defendants and appointment of theit 
guardians easier. 

(3) I would prevent the issue of commissions as far as possible. Where. 
indispensible, I WQuld appoint. a man nnd send him to examine the witness,. 

(4) I would erucourage affidavits being accepted in evidence particularly 
in commercial cases and on matter of formal 'proof nature (Order 19). 

(5) I would not allow a court to be without a judge. 
25. I would adopt the procedure of seeti<m. 106 of the Transfer of Property: 

Act. , · 
27. The provisions of Orders ·VII and VIII are generally complied with. 
28. Post Office and village officers may be used as agencies for servi.ce· 

of process, This will not be altogether satisfactory because post peons 
and village officers are subject to the same temptations as the present 
serving staff. • 

29. Yes. 
30. This will he useless unless the peon reports himself at a time previously 

appointed. · · 
31. Exhaustive examination and cross-examination of the parties pr their 

agents, before the issues are framed; except in the case of foreign firms. Each• 
controversy should be made a separate issue and covering or comprehensive-
issues should be avoided. · · 

32. Yes, they are neglected. The reason is want of time. 
33. Yes, to both the questions. 
3-l. No, i~ is not enforced. The rule may be enforced. 
36. I agree with the suggestion. 
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37. I disagree with the suggestion.. 
42. ;Ex parte injunctions are frequently granted without sufficient inquiry 

or evidence. As a rule they should not be granted without hearina the other 
side. . In ve_ry urg~nt _ca~es they may be granted only to be in fore: up to the 
date for wh1ch notice IS Issued when they may be made absohtte or .discharged. 

43. The judgments are not generally too long. 
"44. No. 
45. Dates are given by the judges themselves. 
46. Pleaders. are generally consulted. 
47. Commissions take long to be executed. I would insist on interro­

gatories by the party examining but that cross-examination and re-examina­
tion be open. I would not grant applications for commissions except in very 
special cases and depute a man from my own district as commissioner. 

48. To insist on written applications and affidavit for adjournments will 
make the matter more expensive and take more ·time. 

49. Cases -are not generally continued day after day. The reason is that 
cases are fixed for the next day already both in the diary of !Court and of 
the counsel. 

63. I consider that one notice is enough. 
64. I consider that one notice is enough. 
65. I consider that one notice is enough. 
66. I' consider that one notice is enough. 
67. No. 
68. Yes. 

· 76. Yes. 
(7. I consider they should be registered. 
Bi. I agree that a rule of this kind should be made. 
86. Yes, publication of judgments of High Courts and Courts hav~g the 

status of High Courts except in authorised editions, should be prohibited. 
87. Yes. Codification of Hindu and Muhammadan and Customary Laws. 

· Rai Bahadur RAJ NARAIN, Bar-at-law, Delhi, called and examined 
' ' on Monday, the 14th April 1924. 

Sir T. Desika A.chariyar.-Q. I want to ask you about some matters relating 
to Delhi and important commercial matters. In Delhi there was piece goods 
speculation and there was a large n11mber of commercial suits before the courts. 
Is that so? 

A. There was. •a very large number after the war finished and immediately 
before it finished. There was influx of commercial cases due to circumstances 
arising from the war. 

Q. That is ·on account of dislocation in the piece goods market and trouble 
k connection with exchange. Were these suits tried by the district judge or 
by the sub-judges? 

A. Mostly by the sub-judges. 
Q. Were they tried expeditiously? 
A. They were not delayed, not more than the others; if anything slight con­

sideration was given to them. \\'bether it was effectual or not I cannot 'very 
well tell you but it was suggested that some consideration should be paid to 
them and they should be more expeditiously dealt with. 

Q. Was that suggestion acceded to? 
A. Not successfully. 
Q. It could not be? 
A.. Yes. 
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Q. Why? 
A. Because of the circumstances which apply to delays in other cases. 
Q. Owing to congestion of work? -
A. Congestion of work and also other causes which I have cited. 
Q. After the influx of these suits OV\'ing to speculation in 1920 or 1921, were­

suits of commercial nature instituted largely in Delhi courts? 
A. Delhi is a place where we have mo!tly commercial cases. Land cases 

are fewer. 
Q. Do you think that it is necessary to have a trained judge, a judge trained 

specially in commercial cases posted there? 
A. It will be a great advantage. 
Q. Do you think that it will make for speedy and efficient disposal of cases?' 
A. Yes. 
Q. I think at present sometimes it is difficult for an ordin§ry sub-judge-

to understand these cases? 
A. By the time he understands these c~ses it i11 his time to be transferred. 
Q. So that the benefit of the experience gained is. lost to you? 

A. Yes. 
. Q. '\\"hat sort of training would you give to the suo-judge to try commercial 
cases? 

A .. Well my personal knowledge is that if a man is taken from amongst 
the best practising lawyers in Delhi and put to decide these cases, he would do 
that work much more expeditiously than any other gentleman either from the-
Civil Service or from the Provincial Service. . 

Q. In other words you want leading practitioners who have had experienC'-& 
in conducting commercial cases to be appointed as judges? 

A. Yes. · 
Q. What pay would you give them? 
A. Rs. 2,000. 
Q. How many judges, do you thiuk, would be required to do this work there?" 
A. I think one judge will do. · 
Q. 1\"hat do you think of the suggestion of sending a sub-judge to Calcutta. 

or Bombay or to any other place like that for the purpose of getting some­
training in business matters and then posting him at Delhi? 

A. I do not think that this will suit in the case of Delhi. 
Q. Why not? 

A. I think that Delhi commercial cases are ot a mixed nature, by mixed . 
nature I mean a certain amount of custom peculiar to Delhi custom relating 
to~~. -

Mr. Justice Stuart.-Q. Is the method of keeping accounts different in 
different businesses? We were t<>ld that in Cawnpore the method of keeping 
accounts in the hide business is quite different from that of sugar business. 

' A. I do not think there is any difference in keeping accounts. 
Q. There can be difference undoubtedly. Indian system is quite different 

from the English system. 
A. 'yell here in India I do not know there are different J;D.eth~s of keeping 

accounts. 
Sir T. Desika Achariya.-Q. Well having regard to the peculiar conditions 

of commercial litigation in Delhi, you think that it is. no use sending· sub­
judges to Calcutta or Bombay for getting training in commercial matters~ 

A. I do think so. · 
Q. 'What do you think is the proportion of commercial _litigation to other 

litigation in Delhi? 
A. Well I should say irds commercial cases and lrd other cases. 
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Q. I suppose suits of the value of Rs. 5,000 or upwards are commercial cases? 
A. Not all, but mostly. 
Q: And that a large number of cases of the small cause nature in Delhi are. 

-also commercial cases? 
A. Yes. 
Q. I think at Delhi you have five su'b-judges incfuding the Registrar of th~ 

small cause court and senior sub-judge as well as the district judae? I 
think that is the full compliment of the judiciary in Delhi? ~ 

A. Yes. · 
Q. Do you think that these judicial officers are enough to dispose of .the 

volume of work that faces them? 
A. Well they were not enough for the time when this influx came, but I 

expect they will be sufficient in future. 
Q. What is the small cause court jurisdiction which is exercised by tT1~ 

small cause court judge? 
A. Rs. 500. 
Q. What do you think ~f the suggestion to increase the small cause court 

jurisdiction? 
~. Not unless you employ superior judges. 
Q. So you will invest with superior small cause court powers according 

to the quaHfications of the judge? 
A. Yes. 
Q. In other words you will invest selected men with powers up to Rs. 1,000, 

-other people up to Rs. 750 or Rs. 500 and so on? 
A. Yes. 
Q. Well do you think that that will make for speedy disposal of cases? 
A. Yes. · 
Q. And that will also have the additional advantage of preventing appeals 

and giving finality to -decisions? 
A. Yes. 
Q. To whom would you give powers up tooRs. 1,000? Would you give them 

·to all the sub-judges there? _ 
A. No. I would not give these powers to any one below the senior sub-

judge. , 
Q. Would you have all senior sub-judges then and give them increased 

powers? I wish to know the needs of Delhi. 
A. The need of Delhi is to have a small cause court judge having jurisdiction 

up to Rs. 3,000 and I shall have a much superior judge to the present judge 
·of th~ small cause court. I do not mean to make any -personal reference by 
·saying so. The status of the small cause court judge at•Delhi should be equal 
to the status of at least a district judge. 

Q. By district judges, you mean those who are soon to be promoted to that 
'Post, or those who reach that position by meritorious service? 

·A. Yes. 
Q. W..ith reference to commercial cases. I s~e from the report t~at. there is 

a large number of insolvency cases. What IS the reason of th1s mflux of 
'insolvency cases? 

A. Pauperism of the country is responsible for this, brought not by specula-
-tive cases particularly but by the war conditions. 

Q. Is it due to unsuccessful trade? 
A. Yes. 
Q. Do you find insolvency cases gene:ally in court or for any particular 

~period? Insolvency means one or two thmgs--poverty or fraud. 
A. You do not find these cases all the year round. 
•Q. Who deals with these cases? 
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A. They are dealt with by the judge of the small cause court who has 
jurisdiction to try insolvency matters. 

Q. Is there any official receiver there P 
A. Yes, there is. 
Q. What does he receive? 
A. He receives ten per cent., 3 per cent. of which goes to him and the other 

7 per cent. generally covers his expenses. 
Q. Does the creditor get anything? 
A. Very seldom. 
Q. Are any assets attempted to be realized? 
A. Well if any attempts are made they are futile. They take much too 

long. 
Q. What remedy would you suggest for this admitted evil? 
A. I would suggest that as soon as the assets come into the hp.nds of the 

official receiver, he should dispose them of at once. 
Q. I think the difficulty i!l in getting in any asse.ts? 
A. Even after they are got, proceedings are very ~ilatory. 
Q. Then what is your suggestion? 
A. My suggestion is that assets should be dealt with iminediately they come 

into the hands of the official receiver. 
Q. I want your suggestion? What provisions would you like to add to the 

Insolvency Courts Act? 
. A. I do not think it requires any amendment so far as this thing is concerned. 

Q. I see some important liquidation cases. Are there many companies 
going into liquidation? 

A. Yes. Many liquidation cases are concerned with the Alliance Bank and 
Boulton Brothers. ' · 

Q •. I understand they are also a temporary phase of the litigation in. Delhi. 

A. Well I think Delhi is a pia~ where we may expect these cases every 
<lay. In the ordinary state of things some companies are going into liquidation 
and others are springing up. 

Q. Are they properly dealt with? I suppose they go to the court of the 
.district judge? 

A. They go to the court of the district judge. 
Q. What is your experience with reference to these cases P Are they dealt 

with satisfactorily and expeditiously? 
A. 1\Iy experience is that they are not dealt with as expeditiously a!! they 

ought to be. 
Q. How is he to do it? I think the party is"more or less responsible for 

the dilatory conduct of the case. 

A. So far as the proceedings in court itself ·are concerned, they may take 
much time. But so far as the realization of the assets is concerned, it ought 
to be dealt with immediately. The assets ought to be sold by auction, and 
not to be collected by suits. Frivolous suits by contributors and little dispute!! 
between various shareholders themselves ought to be expeditiously dealt witl. 

Q. You will have greater expedition in the disposal of commercial cases 
but you don't want any special agency for it. An ordinary district judge can 
.do it? · 

A. Yes. 
Q. You think that a little more diligence is necessary, but not the amendmenL 

of the law P 
A. No amendment is necessary. 

Q. How about the appeals? 
A. I do not think there is any cause for co.mplaint. 
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Q. With regard to the average duration of suits in the Delhi ~rt on the 
azp.a!! cause side, what do you think .is the duration at present? 

A. I think about 2 months. 
Q. You think that it is not more than the reasonable time that is required? 
A. No. 
Q. With regard to original suits? 
A. I think the duration is longer than I think it ought to be. 

Q. What do you think is thE\ reasonable duration for original suits •n Delhi 
courts? 

A. I should think 9 months. 
Q. Do they take much longer than 9 months? 

'A. Important case~ take much time. 
Q. How much time? 
A. Two to three years. 

Chairman.-Q. We want to know if you have got some case in your mind' 
that you can give us by number? 

A. I thiuk I have one case in mind. It is a case of mixed custom in Hindu 
Law. The case is Chandu ·Lal vs. Ram Chander. I think it has already taken 
three years and it ·is not yet complete. 

Sir T. Desika Achariyar.-Q. Were there many suits of that kind for over 
one year? . 

A. You will find a large number of them. 
Q. What would be the percentage of suits which will be pending now "in· 

that manner? 
A. About 25 per cent. 
Q. What is the delay'due to? Is it for want of courts or is it due to the 

dilatoriness of tlle parties? 
A .. One cause is courts not having process serving staff in their own controL 

Q. 25 per cent. of the suits are one year old-Qriginal suits which are­
ready, in which issues have been settled and witnesses examined. Are many 
suits left part heard in that manner, i.e., some witnesses examined and some 
waiting to be examined, etc.? 

A. Yes. 25 per cent. 
Q. You find it spread over all the courts? 
A. Yes. 
Q. Is there any means of minimising this delay? 
A. By removing the impediments. 
Q. With regard to these delays Mr. Downie of Delhi said that be had a 

suit in Delhi, that be was examined-in-chief on a >ery simple matter, but he 
was not cross-Axamined. The defendant refused to cross-examine him. 'lneil! 
he went to England and he was cross-examined in Liverpool. ""ith regard to 
these cases which are pending, are there manY.. in which evidenee with regard to 
customary law has to be gone through? 

A. There is one such case io my knowledge. 
Q. Are there many such cases before the Delhi court, where cust~m and 

usage bearing upon something or other will have to be enquired into? 

A. No. 
Q. 'I think you are in favour of having the customary law codified? 
A. Yes. 
Q. Do you think that would minimise a lot of oral evidence and save th& 

time of the courts greatly? That is yollr idea? 

A. Yes. Pure customary law does not affect Delhi. But there ls no ques­
tion of Hindu Law in which you cannot drag in custom. 
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Q. You also say that Hindu and :Muhammadan Laws should be codified. 
What departments of the Hindu and l\Iuhammadan Law? 

A. Succession, alienation and adoption. 
Q. Is it with reference to these that you get a lot of oral evidence? 
A. Yes. 
Q. In J?elhi you thought that judges were being transferred very frequently 

and sometimes 'tfle seats of the presiding judges remained vacant and the 
judges themselves attended not punctually? 

A. \Vel!, unpunctuality is not so much a complaint as the other things. 
Q. Any how you think that the judges should not be transferred so 

frequently? 
A. They ought to be transfened as seldom as possible. They ought not 

to be transferred because thev have been there five years. 
Q. In the interests of public administration I think transfers of public 

servants would be necessary? 
A. I do not think it is the custom in England or in any other country to 

transfer the administrators of justice. 
Q. I see you are not likely to get in outlying stations people of an~ merit. 
A. I don't know that. With the spread of legal ·education. I think it may 

not be difficult. · 
Q. I' was told there was some difficulty in finding people even at headquar­

-ters suitable for sub-judge's places . 
. A. It is so. I know about districts which lack in men. 
Q. Your suggestion would be one which is applicable perhaps to Delhi: the 

'best practising lawyers of undoubted honesty. 
A. Ye!!. I am not prepared to say that all lawyers are dishonest. 
Q. You are averse to have such appointment given to people promoted 

from the clerical staff. 
A. Decidedly. 
Q. \Vith regard to service of process would you let us know exactly how 

1t should be improved? You say )that the unsuitability of the present law 
relating to service and the machinery provided for the purpose and the process 
service being in the hands of dishonest men, all these contribute to delay . 

. 4. 1\fy first point is that important towns in the Punjab have reached that 
stage where the service of the opponent and one's own witnesses ought to be 
entrusted to the party himself, courts rendering such assistance as the parties 
require. 

Q. That is, in other words, you want the party to bring his own witnesses. 
A. To be able to serve his own witnesses. 
Q. The system you suggest is that the process instead of being sent t,o the 

nazarat should be handed over to the party . 
. 4. Yes. The services of the peon should be lent to him. 
Q. The process server should also be asked to attend on the party and see 

-that the service is made. 
A. Yes. 
Q. The duty should be cast upon the party to have the process served 

through the peon. 
A. Yes. 
Q. So, the first suggestion is that you hand over the process to the party 

.asking the process server to attend on the party and the party makes th~ process 
server serve the processes or the summonses on the defendant or the witnesses? 

A. Yes. 
Q. What is your next suggestion? 
A. The parties may be given the option to take the summonses and have 

them served through their own munshi and the courts should accept the 
D 2 
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affidavits of the munshis or the clerks as sufficient evidence of service, subject 
of course to rebuttal. \ 

Q. Of course the details have to be filled in. This is your suggestion gene­
rally. You think that this procedure if applied to important towns would 
minimise delay and facilitate service and there would be less cases of witnesses 
and parties not being served. 

A. Yes. 
Mr. Justice Stuart.-Q. Would you specify the .towns? 
A. Delhi, Ambala, Ludhiana, Attock, Jullundur. Amritsar, Lahore. 
Q. Would you confine it to these cities? 
A. Yes. 
Q. Would you take Multan city? 

1 A'. I would be inclined to take it. 
Q. Would the Bar be sufficiently competent in these places? I take it 

that in Delhi, there would not be very much trouble. 
A. Yes. In Lahore, Amritsar and Ludhiana also, there would not be much 

difficulty. 
Q. How would you deal with cases of minor defendants and representatives 

of deceased persons? 
A. That is a very difficult subject. :My own belief is that in 99 out of 100 

cases it is the dishonesty of the parents themselves which brings forward the 
cases of minors of Mitakshara family. I think that if we throw entirely the 
burden' on the minors to show that their y,arents are not taking good care of 
their children, unless they show it positive y to the court, the courts shall pre­
sume that they are the proper guardians, that they have taken every possible 
care of them and that they have protected their interests. Secondly. in that 
respect, the application of 1\Iitakshara in the administration of justice in British 
courts will have to be slightly altered. 
· Q. That suggestion of yours necessitates the assumption of many things. 
We must presume that the minor's interest is likely to be protected always by 
this dishonest father. If he is dishonest what is to be done? 

A. I started with the presumption of honestv in his favour·. I throw it 
on the boy to show that he has been ill-treated or that his interests have been 
sacrificed. 

Q. Eventually those who represent the boy have to do it. It will be a 
conflict of interest between the father and son. How could the son's claim be 
protected by the father in such a. case? 

A. Well, my contention is that there is never a. real conflict. 
Sir T. Desika Achariyar.~Q. So that in all cases you "·ill assume, at any rate 

in the first instance, that the natu:r;p.l parent was the guardian. 
A. Yes. 
Q. With regard also to service on legal representatives of deceased defen-

dant, the plaintiff should have the service effected up<?n him? 
A. Exactly. 
Q. Are there many mortgage suits in Delhi? 
A. Well there are a good number. 
Q. And suits for sale of mortgaged property based on simple mortgage 

deeds? 
A. Yes. 
Q. In these cases do you agree that it is unnecessary to draw up two 

decrees, one preliminary and the other final? 
A .. It is quite unnecessary. 

Q. Apparently there is some mistake in your answer to question 67. n 
does not fit in. · 

A. Yes, my typist has made a. mistake. 
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Q. You agree that it is not necessary to draw up two or three decrees. 
A. Yes, it does away with so many notices. 
Chairman.-Q. I want to ask some questions about commercial suits. As 

I understand the piece goods market, in 1920, was in a v;ery bad state and. 
exchange had gone against it. 

A. Ye~ and there was boycott movement. 
Q. Apart altogether from the boycott movement, at any rate the piece­

goods trade had gone absolutely flat and I take it that a good many people who 
had suits on bills of exchange were fighting for time in any way they could 
and that a great many of such people who accepted bills of exchange had no 
sane defence but they set up defences and managed to delay judgment for a 
year and eten more. 

A. Yes. 
Q. In that class of cases do you not think it would be a ·great advantage if 

provision of Order 37 had been applied in Delhi? ' 
A. It has been made applicable recently. 
Q. In those days if it had I been applicable they would have been made to 

table their money before they started to quibble. · ' . 
A. I take it to be so unless'the ruling was on the contrary. In these days 

we go by ruling. · 
Q. I am talkin!! of cases in which the man accepted a bill of exchange and 

who has been in piece-goods trad~ on written c.i.f. contracts. Of course in 
that case they have to table money as security? 

A .• Yes. 
Q. I take it in course of your experience you have been on both sides, the 

plaintiff and the defendant? I do not want to go into names. 
A. Yes. 
Q. Would you tell me, when this evil was rampant, did no~ p~ople success-

fully put off matters by years and quite frequently? 
A.. Yes. 
Q. What was the usual line' a~opted to obtain this delay?. 
A. The first thing is to come out with the plea 'do not know,' 'do not 

admit,' 'we deny' and therefore you deny all the allegations in the plaint. 
Then 'plaintiff was not ready to perform his part of the contract,' the plea 
which to my mind should never be accepted. 

Q. If the suit is not for damages, in suits on bills of exchange it is quite 
an irrelevant plea? 

A. Even in a case, where the suit is for 'damages, the plea of this nature 
should never be accepted as it leaves the plaintiff in dark as to what he hall 
got to prove. 

Q. Then what happened? 
A. The first plea is, I really forgot, to evade service. After the service has 

been made if there is a minor partner in the firm no one would like to be his 
guardian and suit is kept hanging for a year over this matter. After that 
we get to issues, then we have the whole thing denied. The documents have 
to be put in and ·you do not know· which have been accepted and which have 
be ... n denied. Then you summon your witne.•ses and apply to the court and if 
the other side can approach the peon he returns with the remark that some of 
the witnesses have not been found, which means adjournments and each 
adjournment means three months. 

Q. We had a c~se where a big firm in Manchester had brought a suit and 
there was tremendous litigation started, first of all whethi:lr they carried 
on business in British India and then somebody alleged th<tt there wao. 
another partner-he did not suggest the name of the partner-and that 
necessitated sending out commission to Engl-and to find oub who was the 
other partner. Does that happen to your knowledge? 
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A .• That is quite possible. 
~). Would you tell me another thing. I won't take the case of claims on 

a. bill of exchange, but the case of claims for damages for non-acceptance of 
goods. fhe goods are there and probably they are in the godown of 
the bank. They may be goods perishable in some sense of the word 
or at any rate the market may be going down and down. Now I want to 
know whether in a case like this the court takes a sensible view. Have you 
ever applied for the appointment of a receiver and the sale of goods? What 
dew does the court take in these cases? 

A. Well in a case which occurred only about a fortnight a~o, I applied for the 
appointment of a receiver and the sale of goods to whiCh the other side 
objected. The obj9Ctions of the other side were quite evasive and the court 
made an order equally evasive not saying one thing or the other. 

Q. Did the court appoint a receiver or make order for sale? 
.4 .• It said that we could do it on our own responsibility. 

]11-. Justice Stuart.-Q. What are the exact fal!ts of that case? What did 
the defendant do? 

A. The goods·arrived in Delhi, the shipping documents were offered and 
the vendee refused to take their delivery. "\\ e sued for the price of the 
goods and applied for the appointment of a receiver and for the sale of goods, 
but the other side replied that there was cheating in connection with the 
sale of· goods. 

Q. In other words he repudiated the contract? 
.4.. Yes, and refused to ·take delivery of goods. He repudiated the con­

tract. 
Chairman.-In some cases some time may be given because it is possible 

that the goods which do not fetch any price at present may bring something 
after some time. It is quite possible that the goods may bring practically 
nothing. 

A. Yes. 
Q. I arr not suggesting that in every case the court should wait for pro-

. per market,. but in those bases only where the court sees that waiting for 
some time would bring some fruitful results. I .do not say that everv case in 
which order was not granted straightaway was wrongly decided. The plain· 
tiff cannot interfere with the case by selling the goods, because if he does so 
It will raise a new set of issues and will take a year or so more. 

A. Exactly so. 
Q. So you think that in that matter something might be done to make 

the rule a little plainer? 
A. Yes, the rule ought to be made plain. 
Q. I take it that the judges trying comtth'l~C'Jotl cases in }lelhi are familiar 

\\'ith the c.i.f. contract, shipping c1oc·JJne:lts and so on? '!'hey are persons 
~·ho have got some experience in these matters? 

.4 .. Yes. 
Q. You like to see that those who are specially gifted with ability to 

understand commercial and business matters may be kept at Delhi? 
' ' A. Yes. A very able and senior judge has been taken away from us. Per· 
hap;; he has gone on promotion. 

Q. Who was that gentleman? 
A. Diwan Somnath. He is one of the ablest men. He picked up these 

matters like anything. 

Mr. Coldstream.-Q. I think you said that you would prefer to appoint 
1 udicial officers from among the local legal practitioners. I think you have 
suggested this with a view to expedite ~he disposal of cases there?, 

A. Yes. 
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Q. Could you tell me what different procedure would they adopt? Do you 
think that a legal practitioner has got more knowledge of law? If so, how 
would he apply it? 

A. Not only the knowledge of law, but the knowledge of the tricks of the­
parties and the ple;Iders. They know what these tricks are and how to deal· 
with them . 

• Q. So you mean that delay is chiefly due to the tricks of tho parties and. 
the pleaders and that they are responsible for the delay caused in the dis­
posal of their cases? 

.4.. To a certain extent. 
Q. So apart from the delay that is caused by the staff, it is also caused: 

by pleaders and parties? 
A. Yes. 

Q. How many cases do you think a judge there can decide in a month? Doo 
you think that the avel"age is 30? 

.4 .• Yes. 
Q. Average in the Punjab is 12 or 13. 
A. But it is very difficult to do 30 Delhi contested cases. 
Q. Do you think that the present staff is cap~ble of doing the Delhi 'casa 

work? 
A. I want the same staff. 

Q. Well what is your view with regard to the proposal to raise the appellate-
powers t>f the district judge from Rs. 5,000 toRs. 7,500? · 

A. I think it will add to his difficnlties. He shall have to do more work. 
Q. But do you think that it will do any harm? 
A. In most cases it will do no harm. 
Q. So you will not object to it? 
A. No. 
Q. Perhaps you will not agree to the remarks made by an Hon'ble Mem­

ber of the Punjab Legislative Co~ncil that really better justice is done in thv 
High Court than can possibly be done in the eourt of the district judge. He­
says that in the High Court first appeals are some times heard for six days or 
three days or four days and they sometimes take as many as between sevell! 
and twenty-one days, that in a district court it is impossible to go into air 
the questions of facts, that the district court is a final authority on question~ 
of facts and that the High Court cannot interfere if there is any error in 
the dec_ision of the case on points of facts, and that therefore the decision of 
the district court 'l'rill become absolutely final on points of facts, that in the 
High Court a longer time is taken than is taken in a district court and that 
though speedy justice can be had, in t~e district court, it will be injustice . 

.4.. I do not agree. 
Q. Then he puts in another reason that better justice is done in the High: 

Court, because both the Hon'ble Judges of the High Court and the members· 
of the bar have access to better libraries. 

A. I do not think that lawyers practising in district courts have not got 
very good libraries. I do admit one little thing and that is that occasionally 
we may have a district judge of rather peevish temper. He would not be so­
tolerant as a Judge of the High Court. 

Q. Do you regard this extension of powers as a retrograde measure? 

A. I do not think so. 

Q. Do you think that, as a rule, the d1stnct. JUc1gc~ are ha~ty and im­
patient? Have you seen any district judge at Dels1 during the lnsL ten yearF 
who was hasty and impatient? 

A. I do not think so 
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Q. Do you agree that judges of the High Court are " infinitely abler and 
more patient than the district judges"? • 

A. Judges of the·High Co_urt are certainly more experienced, but a dis­
trict judge may be abler than a Judge of the High Court. 

Q. You do not think that delay is a denial of justice? 
A. Well I do certainly consider that the actual sacrifice of justice for speed 

is a worse disease. - • 
Q. Would you rather have appeals go straight to High Court and not to 

t!!e district court? 
.:1. I do not think so. 

Q. "'hat do you think is a good percentage for a judge in appeals being 
accepted by the High Court? If 5 per cent. of the appeals are successful 
:..gainst his judgment, do you think he is a high class of officer? 

rl. I t.hink so. . 
Q. If I tell you 7 per cent. is the amount of appeal accepted from the 

distriCt judges on appeal, you don't think it could be much improved on? 
A. I do not think. 
Q. In Delhi do you think it practical to have this "day to day" hearing 

of cases put down to a particular day? 
· A. Yes. You break the back bone of a case by taking it up day by day. 

Q. Would it not expedite justice a good deal if the judgment of the 
Punjab Chiet Court on Order 17, Rule 3 was over-ruled P 51 P. R. 1915 
(29 J. c. 938). 

A. Well, as I ·said before I am not for sacrificing justice in order to give 
speed to cases. I am :Jot for that at all. But I should think that this judg­
ment is not quite a sound one. 

Q. You said you would like local gentlemen appointed as subordinate 
judges? You think in Delhi the communal difference would not come in. 
You do not think it is important~ 

A .. It is not so important. 
Q. A+. the same time you would admit that there have been several appli­

cations for transfer on communal grounds? 
A. I know. 
Q. Do you think that district judges are not so able or good as they were 

15 or 20 years ago? · 
A .. Well, I do not know. Ideas of people differ and differ at various ages. 

On the whole I do not think there is much variation. · 
Q. Would you say there is distin~t falling off? 
A.. I do not think so. 
Q. Or distinct improvement? 
A .. I did not say that. 
Q. Do you think it would be right to issue summons of court to witnesses 

and parties ~erveable by the parties? 

A. None of the courts' powers will be taken away. But additional 
facilities shouJd be offered to the party to have the witnesses of the opposite 
party called in. Courts will have the same powers to issue summonses and 
issue warrants for the arrest of absconding witnesses. 

Q. Do you not think improvement would be made if there is an order to 
the effect that if there is a court holiday suddenly declared the parties who 
were called on that date should be allowed to appear on the fqllowing day and 
not after a long time? 

A. I think so. That would be an improvement. 
Q. Is there any delay occasionally by appellate courts calling for docu­

ments? 
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.1. Sometimes it happens that the appellate courts send for files which are 
not files in the case, but files of different cases. 

Q. You don't think it is necessary to serve a baby minor? 
.4 .• I do not think it is necessary: It would be futile. 
Colonel Roe.-Q. The learned President says that in answer to a claim o=. 

a bill of exchange, frivolous pleas are put forward about a non-existent part­
ner at home and that much delay occurs in the disposal of such cases. Truly 
there must be o. very large number of cases on those lines and both parties 
would be desirous of having the matter expeditiously settled. These matters 
would be settled if the parties went to arbitration. I think the parties would 
like to go to a practising lawyer if he commands so much confidence? 

A. I don't think throughout my experience they command larger confidence 
than the present judges. · 

Q. What I have said is that they can deal with the case in a smaller :r:tutr.­
ber of hours or days? 

A .• Then he would be a man ignorant of the trade customs in thE! place 
and of the trade tricks and of the parties' tricks. and he will be ahle to do 
nothing. That is what I suggested. · 

(/. It has been said on several other occasions that it would add greatly to 
the efficient administration of justice if there were' more recruitments from 
the Bar and I would like to have ij; explained why they shciuld not do this? 

A. Th~ obvious answer is that there is not so much of bond fide litigation 
in India as thera is mala fide litigation. If the defence is primd facie false 
you find a larger number of pleas in that case. 

Q. It comes to this that in a majority of cases there is no desire to expedite 
justice in this country. . 

A. Yes, by one of the parties. 
Q. One of the parties is certainly d1shonest in a majority of cases. 
A. I shall just explain. I understand that this particular judoe has 

expregsed himself against me. It will be necessary, if I can, to have t'he case 
decided by another judge. If I go·'to my district judge and Wllnt the case to 
be transferred, he says that there is nothing and also says "I absolutely believe 
in the honesty of my sub-judge. I am not going to transfer the case. •• 
Then, if I do not succeed, the judge would be against me all the more. So 
we try to get the case postponed somehow or other for some months. 

J/r. Justice Stuart.-Q. I understand your suggestion to be that it is 
only in commercial centres where rather peculiar conditions prevail that you 
suggest the appointment of experienced men from the local Bar to be sub­
judges. I think you have not suggested anything else. 

A. No. 
~). How many adjournments would you usually get in one of these commer­

cial cases? How often have you been" brought back to court or asked to 
come back to court? Is it \s often as 50 times? 

A. It is difficult to give you the number. It is out of all proportion tiC' 
the importance of the cas~. 

Q. What is your experience as regards the fixing o~ dates? Do the judges 
thrmselves fix them or do they leave it to their clerks? . 

A. 1\Iy experience is that the judges fix the dates themselves. 
Q. Then how is it that you get blocked to a certain extent? Surely they 

must know how much work is before them on a particular day. 
A. I am afraid they are not good judges of time. 
Q. It may be for 1 or 2 or 3 days. It won't be that you would be conti­

nually sending away people on the ground that you could spare no time. 

A. It ought not to be so. There is one little thing to be said as regard11 
my own profession. Sometimes the judges may be induced to keep more. work 
in court to facilitate the arrival of mis~ing counsel. 
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Q. If you leave a small surplus and particularly if you take them the next 
day it is permissible. But I have seE>.n •··-.lges in some/laces who put on their 
"Cause list 10 times the amount of wor.n. ~~ott they coul get through in a day. 
I ha\·e seen a man put down 20 contested cases when ;he knew he could not 
possibly decide more than two. I suppose it is not quite as bad as that in 
t.be Punjab. 

A .. It is not as bad, as that; but it is b_ad enough. 

The Hon'ble Mr. Justice ABDUL RAOOF, Judge, High 
Court, Lahore. 

Written Statement. 

1. If the remedial measures suggested hereafter are given effect to I would 
-suggest the following periods :-

.A. 
{i) High Courts. 

First appeals, 1 year. 
Second· appeals, 6 months. 
Miscellaneous appeals, 4 months. 

(ii) District judges' courts. 

Original. suits, 6 months. 
R-egular appeals, 3 to 4 months. 
Miscellaneous appeals, 2 months. 

(iii) Subordinate judges' courts, 1st and 2nd class. 

Original suits, between 5 and 6 months. 
Appeals, 1! months. 

'Small causes, lt months. 

(iv) Subordinate judges' courts, 8rd and 4th class. 

Original suits, 3 months. 
Small causes, 1! months. 

B. Claims proceedings in all courts,. ,3 months. 
2. The answer to the first part of the question is in the affirmative. The 

main causes of the delay are :- • 
(a) Orders for the issue of notice to parties and summonses to witnesses 

are given without specifying the date ll'y which process fees must 
be paid in court. 

(b) On failure of service, orders for the issue of fresh processes are given 
without ascertaining the cause of the failure of the service and 
fixing the responsibility therefor. 

{c) Documents instead of being accepted either with the plaint or at 
the first hearing after issues have been settled are accepted at 
every stage of the case . 

. (d) Applications for the issue of interrogatories, which should be accepted 
. a.t the earliest stage of the case only, are accepted at a very late 
stRl;e. 

(c) "'itnesses, who are present in court, are often sent away unexamined 
on all kinds of inadequate pretexts. 

-{/) Cases are not proceeded with from day to day, and evidence is 
taken in driblets. 
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(g) Adjournmehts are granted for· the preparation of arguments a~ aU 
stages even in matters of interlocutory orders. 

(h) Unnecessary long adjournments are granted when adjournments are 
unavoidable. . 

(1) Suits are dismissed or restored without ade1uate reason. 
(j) The overworking of the judge. He bas to face large accumulation 

of work. 
(k) On.appeals from interlocutory orders the whole record is sent for 

and the proceedings in the original courts -e.re, therefore, stayed. 
(l) If a party is a minor proceedings for the appointment of a guardian 

are protracted for various reasons. The guardian nominated 
refuses. An adjournment becomes necessary and the party 
interested is asked to name other guardians. 

(m) If someone dies a dispute arises for the substitution of his leaal 
representative. An adjournment becomes necessary. Upon the 
application for the appointment of the legal representative notices 
are ordered to be sent to various interested parties. A further 
opportunity is given to the party who wishes to delay the der.iqion 
of the suit and in the first place WI"ong addresses are given and at 
times the process servers are bril>ed to report that the persons 
to whom notices were directed were not found lit the addresses 
II) en tioned. 

(n) Bad process-serving. 
(o) Attempts on the part of the parties and pleaders to prolong the case. 

8. The remedies suggested are as follows :- · 

(a) Seven days should be the usual time allowed in 2 (a). 
(b) Service on defendants should be by registered post through Post 

Office. In this connection it will be necessary to arrange with thft 
Post Offices that they would deliver the summonses to the proper 
persons after due identification bj a lambardar or other village 
officials. The judges have already arranged with the Financi~l 
Commissioners tl;at the lambardars should assist process servers 
in serving proce"sses in civil cases and it is expected it migM 
improve matters. The parties or their counsel should be heH 
responsible for service on their witnesses. Sub-judges must warn 
parties that they are responsible for the service of processes ana 
that the court will not issue a second process unle;:s satisfied that 
the party concerned has used all reasonable effort to. secure­
service by the process serving establishment. It should be the 
rule that the party or his agent must accompany the process 
server to find the person l}lentioned in the. process. Sub-judges 
between the date of issue of processes and the dato of hearing 
should personally satisfy themselves that service is being effect­
ually carried out and not content themselves with looking into 
the matter only on the date of hearing. Any neglect 1'\f duty by the 
process serving establishment in this matter should be severely 
dealt with. 

(c) The courts concerned should guard against items Nos.' 2 (c) and (d). 
(d) Witnesses should be examined from day to day and should not be 

sent away unexamined in any case. 
(e) Appeals from interlocutory orders should be more carefully scrutinized 

at the preliminary hearing and frivolous appeah should be dis­
missed without calling for the records. 

(f) In proceedings relating to the appointment of a guardian ad litem 
the procedure relating to the appointment of a guardian und~r 
the Guardians and Wards Act, should be adopted. Under th1s 
Act it is necessary to mention the names of all the relatives ot 
the minor. This should be done in the case of the appoin~ment . 
of a f'Uardian ad litem also, so that the court may be able to 
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appoint any one of th~m and if none of them can be appointed 
an official of the. court may be forthwith appointed guardian ad 
litem of the .minor. 

(g) When an application is made for the substitution of the name of tb.e 
legal representative of a deceased party it should be granted at 
once without issuing notices subject to all· just exceptions. This 
is bein~ done in the Lahore High Court and in the majority of 
cases tlie procedure has proved satisfactory. 

(h} An attempt on the part of pleaders to obtain unnecessary adjourn­
. ments should be discouraged and the presiding officers should have 
. strength enough to refuse applications for unnecessary adjourn­

ments. 
(t) With a view to improving process serving the process servers in each 

district should be distributed among th~ several sub-judges and 
in districts where there are more than one sub-judge disposing 
of the same class of suits the work'should be distributed by Dakas 
in order that as a rule there may be no necessity for the process­
servers in one court to serve processes in the Ilaka allotted to the 
other court. The system of supplying bicycles to process servers 
was introduced in this province. It improved the process serving 
to some extent but not to the extent desired. This matter requires 
reconsideration. · 

(j) It should be impressed on the courts concerned that the party having 
the right to begin should state his case before producing his 
evidence in support of the issues which he is bound to prove. 
Instructions on these lines have already been issued to the courts 
concerned. 

4. I think the present method of recruitment to the judicial line requires a 
slight alteration. 

(a) Recruitment should be made by nomination froiJ?. amongst practif.ing 
lawyers with experience of at least three years; or 

(b) By nomination out of LL.Bs. and competition combined as in the 
past. 

(c) The distr_ict judges should be recruited from amongst subordinate 
judge& with due regard to seniority and efficiency. 

(d) From amongst lawyers of at least ten years' experience at the Bar 
aJ1d from members of the Civil Service who have worked as senior 
sub-judges at least for one year. . 

(e) High Court Judges are to be recruited as at present. 
5. In the case of 4 (a) no further tes~ is necessary; but in the case of (b) the 

following judicial training is suggested :~ 
They should receive training under a selected competent sub-judge, attend 

· ,the court during the trial of a case and watch the proceedings 
from beginning to the end. Facilities should be affotded to them 
to acquaint themselves with. the working of the office and record 
room. 

6. The answer to this question is in the affirmative. I am opposed to 
frequent transfers. The conditions in various provinces especially in the 
Punjab vary. The method of working of various persons also differs. ";\'hen 
an officer trains the office to his own way of working and is given to undersbnd 
the habits and peculiarities of the people of a particular locality he is in a 
better position to work satisfactorily and expeditiously than a new comer. 

7. Under the present system the amount of work which the .Judges expect 
from district judges, sub-judges, 1st and 2nd class and sub-judges 3rd and 
4th dass .is as follows:-

District jndges, 84 units in terms of civil appeals. 
1 sessions· case, 6 civil appeals. 
2 criminal appeals, 1 civil appeal. 
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The standard which is expecte-d from sub-judge.\! is based on the average 
figures worked out in 1910 which are as under :-

I would propose the following standard :­
(a) District judges, 75 units. 
(b) Sub-judges, 1st and 2nd class, 30 cases. 
(c) Sub-judges, 3rd and 4th class, 100 cases in a month. 

One-fourth sho!-lld necessarily be contested. 

8. My answer is in the 'affirmative. Parties have to tra.vel long distancea 
and if absence from their places of residence is found inconvenient they invent 
excuses and avoid service of processes. 

Waiting for the members of the Bar engaged in other cases. As a rule 
practitioners do not confine their practice to a particular eourt. They ga 
from court to court and so delay occurs. No a.oubt courts may refuse to. 
wait and ma.y dismiss cases for want of prosecution, but this is bound to 
cause discontent and unpleasantness and relations between the Bench and . 
the Bar become strained. 

9, 10 and 11. In this province the existing jurisdiction is as follows:­

(i) Sub-judges, 1st class, unlimited. 
(ii) Sub-judges, 2nd class, not exceeding Rs. 5,000. 

(iii) Sub-judges, 3rd class, not exceeding Rs. 2,000. 
(iv) Sub-judges, 4th class, not exceeding Rs. 1,000. 

At present I am not prepared to suggest any change. 

12. In view of the proposal to reduce their pre~ent. standard of work no 
change appears to be necessary. Certain senior sub-judges in this province 
have already been invested with powers to deal with insolvency and. cases 
under the Guardians and Wards Act. 

13. In my opinion there are no objectbns. Only r;elected cnes. 
14. I have not formed a fa'vourable opinion of the village courts and 

panchayats. The panchayat system was given a trial in the Punjab; hut it. 
proved a failure. · 

15. I am opposed to the proposal of giving to the small c;:ause courts 
power to try land suits including suits on mortgages. They may ·oe Biven 
power to try the following suits :-

Suits for compensation for-

(a) Wrongful arrest, restraint or confinement. 
'(b) For malicious prosecution. 
(c) For libel. 
(d) For slander. 
(e) For adultery or seduction. 
(f) For breach of contract of betrothal or promise of marriage. 
(g) For injury to the person in any case not specified in the foregc·ing 

clauses. 

16. I am not in favour of this proposal. 

17. The present class of sub-registrars is not St!fficiently qualified to try 
any class of cases and I am not therefore prepared to support the prcpos-,93 
under the present conditions. 

18. I do not think so. 

19. At present Letters Patent appeals lie in the following cases:-

(a) From the decision of a single Judge in unclassed suits upto the 
value of Rs. 1,000. 
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(b) In land suits upto the value of Rs. 500. 
{c) From orders passed on miscellaneous applications such as applica­

tions for stay of execution and injunctions, etc. 
(d) From orders as to costs. 

In my op1n1on in respect of (c) and (d) the right of appeal should be 
eurtailed. Appeals from decisions in revisions are not allowed in this High 
Court. 

20. 1\Iy reply is in the negative. 
21. In my opinion the provisions of Order XLI, rule 10 of the Civil Proce­

dure Code should be more freely utilised to second appeals and I am not pre­
pared to accept this suggtlstion that the appellant should be compelled to 
deposit the entire decretal amount before he is allowed to appeal. 

22. In this High Court this power is systematically exercised. 
23. Under the recent rulings of 'the Lahore High Court the right of appli­

cation for revision has been very much curtailed. Lately a Full Bench has 
decided that under section 115 of the Civil Procedure Code no revision should 
lie against inierlocutory orders. I would accept the suggestion that in cases of 
revision under the Provincial Small Cause Courts Act the decretal amount 
snould be deposited in court before n revision petition is filed. 

24. The replies to questions Nos. 2 and 3 will answer this question. 
25. I have already made my suggestion to meet such cases. I am oppo~ed 

to the application of the procedure under section 106 of the Transfer of Pro­
perty Act to civil suits. 

26. I am afraid it will not be possible to adopt materially the English writ 
and statement of claim in this country. The forms of plaints given in the 
Civil Procedure Code are generally adhered to. If they are prolix the court 
has ample power to return them for amendment. 

27. I think the directions contained in Orders VII and VIII of the Code 
of Civil Procedure as regards pleadings are substantially followed in this 
province. 

28. I have already made my suggestions in my reply to. question Ko. 3 
about the matter in this question. 

29. This is a sound suggestion and I support it. I would further add that 
all subsequent notices upto the determination of the suit should be served on 
the pleader of the party. In my opinion greater responsibility should be 
thrown upon the pleaders in matters of serving notices. 

RO. I would suggest that the party or his agent should be held responsible 
for the . service of processes and that the court should not issue a second 
process unless satisfied that the ·party concerned has used all reasonable 
effort to secure service by the pro<'ess serving establishment and that it should 
be made a rule that the party or his agent· must accompany the process server 
to find out the person mentioned in the process. I would not throw this 
responsibility on the shoulders of the pleaders in this respect. 

31. :Ln ·an cases in addition to the pleadings questions should be put to the 
parties or their pleaders upon all matters which are not quite clear from 
plaints and written statements. 

32. Thev are very much neglected in this province. Tlle provisions of 
Orders X, XI, and XII of the Civil Procedure Cod(' are quite clear. I suspect 
that the officers do not act upto the mark in this matter because they are 
efraid of their inadequate outturn at the close of the month. 'l'he proposal 
·tt, reduce the standard of work; required for them will automatically remove 
this defect. 

33. I am not in favour of this suggestion. 
34. The answer is in the negative. The attention of the courts should be 

drawn to the salutary provisions of Order XVI, Rule 16, clause (1) of the Civil 
Procedure Code. 

35. Yes. l\Iuch unnecessarv and avoidRble oral eviue-dce is let m in the courts 
~~ this province. I would suggest that the party applying for the summoning 
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<>f witnesses. shoul~ state what a particular wnness is going to say. If un­
necessary ev1dence 1s produced before the court by callinO' too rnanv unnecessary 
witnesses the party ca.lling should be made to bear th: costs. · 

36. I agree. 
37. This is impracticable. 
38. Order XXX'-:'11 of the Civil Procedure Code may be extended to cases 

of money bonds wh1ch are in. the handwriting of -and signed by defendants. 
39. The provisions· already existing are sufficient to meet such cases. 
40. I am not in favour of the suggestion. 
41. The answer i's already given. 
42. I ~o. not .think that undue advantage is taken of the practice granting 

ex parte InJunctiOns to any large extent in this province. · · 

43. Some judgments of the c~urts in this province are unduly loner; but l 
am not prepnred to say that this is the case in an ap,p)·eciable number 

0
of case:, 

and it would be dangerous to frame any hard and fast rule in this matter. 
Order XLI, Rule 31 of the Civil Procedure Code already prescribes that the 
judgments in the lower appellate courts should state the points for deter­
mination which was generally neglected in this p.rovince. The ·attention of 
the courts has already been drawn to this Order. 

44. This is usually done. 
4;3. The dates are generally fixed by the judges themselves. 
46. So far as my information goes this is seldom done. 
47. Yes. Trials are unduly delayed by the examination of witnesses on 

commission. The powers of the commissioners should be extended so as to 
overrule irrelevant and inadmissible questions. I would insist upon writtten 
interrogntoriefl except by Rpecial leave of the judge. I would suggest that 
pleaders of standing should as a rule be appointed commissioners to take 
evidence. 

48. Applications for adjournments ought to be supported by affidavits. This 
will probably effect in speeding up work. 

-Hl. The reply to this is.contained in the replies to questions Nos. 2 and 3. 
50. It is done in this province/ 
51. Yes. The answer to the first part of the question is in the affirmative. 

The High Court hns issued instructions to give precedence to commercial case~> 
over other' class of suits. 

53. The principle of section 21, Ci~il Procedure Code, may be extended to 
execution proceedings. 

54. This is a good suggestion and I agree to the proposal. 

55. The existing provisions sufficiently protect the rights of a stranger 
purchaser and there will be no harm in modifying the language of section ~7, so 
as to include proceedings taken by a stranger purchaser at a court sale tc, obtain 
delivery of the property which he has purchased. · 

• 56. I am in entire agreement with all the suggestions contained tu this , 
question. · 

57 .. In my opinion the existing rule is quite sufficient and it will serve no use­
ful purpose to extend the rule laid down in section 66 of the Civil Procedure 
Code. On the other hand I am afraid that complications might arise if the 
principle is extended because sometimes real questions of equity arise which 
may be left, to be settled by a separate suit . 

.58. To effect an alteration of Order XXI, Rules 1 and 2 in the manner 
suggested in this question is likely to cause inconvenience to litigants who may 
be living in villages far away from the headquarters where the facilities 
suggested in the question are not likely to exist. 

59. Proviso to Rule 16 of Order XXI of the Civil Procedure Code ma.v be 
deleted. I see no objection to the suggestion made b the first part of this 
question. 
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60. I think that ;Rule 21 of Order XXI laya down a very salutary rule. 
Sometimes a decree-holder in order to disgrace and harass the judgment-debtor 
wishes to ha.ve him arrested in spite of the fact that the judgment-debtor may 
be possessed of considerable property from which the decretal amount may be 
realised. In my opinion, therefore, Rule 21 should be retained. 

61. (a) No special notice is necessary. It can easily be made part of the 
notice of the execution petition in which the substantial relief is asked for. 

(b) I am not in favour of the entire deletion of Order XXI, Rule 22 of the 
Civil Procedure Code. 

62. Power may be given to the court to stay execution on the judgment­
debtor giving security for the entire decretal amount, and the wording may be 
so changed as to give grea~er- discretion. to the court. 

63. I am in entire agreement with the suggestion made in this question. 
64. I consider it a good suggestion that the writs of attachment and sale 

proclamation should be simultaneously issued in all F.uits. But I am not in 
favour of the suggestion that notice of execution petition should be served 
on the vakil and h1s refusal to receive notice should be treated as tantamount 
to refusal by the party. The issue of notice at the registered address would 
be quite sufficient. 

65. I do not approve of the suggestion made in this question. I am afrnicl 
this will cause endless trouble. . 

66. No change appears to be necessary in the existing rules relating to tlie 
execution of mortgage decrees. According to the present law all persons 
interested in the mortgaged property are made parties to the mortgage suit 
and the prior mortgagee or the puisne mortgagee is entitled to set up a mortgage 
in his favour. I am in favour of the suggestion that the preliminary decree 
may be done away with and that a personal decree may also be passed at the 
same time that the mortgage decree is· granted in case the amount is no~ 
realized from the mortgage property. 

67. Yes. Delay is caused in the disposal of execution proceedings by fre­
quent orders saying such proceedings made by appellate courts. If the 
suggestion already made is accepted and the records are not called for each 
time an appeal is made the evil will itself disappear. I am not in favour 
of the suggestion of awarding exemplary compensation in cases in which the 
courts come to the conclusion that stay of execution proceedings had been 
obtained on insufficient grounds. On an application being made for that purpose 
it is open to a court to grant the application for stay or not. 

68. I am in favour of the suggestion made in this question. 

69. My experience in this province is that delay does take place in the 
recovery of the fruits of the decree owing to the present law of insolvency. 
However, under the present law a ·penalty is provided to prevent frivolous 
applications being made. 

70. The cases of absconding judgment-debtors are very rare in this province 
and no remark is necessary. 

72. Ordinarily a mortgage deed duly registered should be presumed to be 
valid and if any body disputes its validity he should be called upon to prove 
his case. 

73. A good deal of trouble and time will be saved if printed paper books 
of the High Court in a •previous litigation are made admissible as secondary 
evidence in a subsequent case. However, in my opinion much time is no& 
taken in.·obtaining certified copies. 

75. Replies to some of the previous question!! will answer this" question. 
76. Yes. 
77. I would apply the same rule as suggest!id in question No. 76. 
79. I am ia entire agreement with the suggestions made in this question. 
80. I do not accept the general proposition. 
81. In my opinion such an enactment is not called for. 
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82. I am not in favour of enhancement of Court.fees on the ground su<>gestea 
in this question. - 0 

83. There appears to be no justification for making a difference between 
mortgage deeds and sale deeds and leases. In my opinion sale deeda and 
leases should also be attested. 

86. No. 
87. Codification of law is a desirable thing if it can be achieved. 

The Hon'ble Mr. Justice ABDUL ~AOOF called and examined 
on Tuesday, the 15th April 1924. 

Mr. Justice Stuart.-Q. M:r. Justice Raoof, when did you commence prac-
tice in Allahabad Bar? 

A. Some time in 1888. 
Q. You practised there until you became a Juqga cf the Chief C~mrt here. 
A. I officiated for a time in Allahabad also. 
Q. I think that all your practice at the Bar has been mostly in Agra and 

Oudh and you have always been a Judge here. · 
A. Yes. · 
Q. In the third page of your note you make some criticisms as to the 

present practice of service of summons on witnesses. 
A. Yes. 
Q. If your view is carried out that will necessitate some alteration in the 

rules of procedure from the High Court here. 
A. I have referred in my note to certain circular orders issued from time-

to time. · 
Q. The difficulty appears to be that t\lere seem to be certain judiciaL 

decisions which directly contradict the rules. There is a reported case No. 51 
which absolutely ties the hands oj the lower courts. . 

A .. That is not only in this Co~ut but in other H_igh Courts also they have· 
made a rule that when a party makes an application· you must summon the­
witness. 

Q. I quite agree with you in principle. But won't you like to have those-
particular decisions explained or set aside before you can go any further? 

A. It will be necessary, when the court would only issue one notice. 
Q. Only once? 
A. Yes. 
Q. I :find an actual case. A summons had been served and the witness: 

did not tum up. The court actually did adjourn the case and said to the party 
calling the witness 11 As your witness did not turn up you should deposit fees 
to have him examined on commission " and the defendant said " I shall not. •• 
The case was decided against him. He went on appeal and the High Court. 
reversed that decision saying that he should have been given another opportunity 
to produce the witness. That ruling appears to bind all the subordinate courts. 
in the Punjab. As long as that stands, it is difficult to make an 1mprovement ?' 

A. Yes. 
Q. You say it should be made a rule that the party or his agent must• 

accompany the process server to :find out the person mentioned in the process. 
I take it you know that this is the practice in Bengal and Bihar? 

A. Yes, to a certain extent in the United Provinces also. 

Q. There is no rule about it in the United Provinces. 
'A. It is the practice. 
Q. In my experience it is no use laying down any hard and fast rule because 

it causes more delay than anything else: The process server refuses . to move 
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unless the identifier accompanies him. It leads to no good result. It leads 
to more fraud than anything Mse. The so-called identifier never goes to the 
place ~t all but remains in the pre<?incts of the court ready to sign a false 
affidavit that he bad been there and m fact we found that there is a trade in 
identifications in the S~all Cause Court, Calcutta and many make a living as 
false identifiers. We liave got a rule at Allahabad that if twice a notice is 
not served, then the counsel or the party bas to put in an affidavit as to what 
.efforts be has been making and if he satisfies the court that really efforts have 
been made then only the summons is issued a third time. 

A. That, to a certain extent, would remedy the thing. 
Q. With regard to appeals on interlocutory orders you say that they should 

he very carefully scrutinized and di1:1missed if they are frivolous without calling 
for the records. Will it be possible in the High Court in the Punjab to "ive 
precedence to appeals from interlocutory orders in any case? '"' 

A. I think it will be possible. 
Q. With regard to the recruitment for the judicial service, personally I 

.think that it will be very much better if we select men at about the age of 35 
who are getting a good practice. In that case we must pay such m~n 
considerably higher? 

A. Certainly, to induce them to come. 
Q. You must alter also the pension rules; for if they come at 35 and retire 

·at the age of 55 after 20 years service then they will get very inadequate 
pension? 

A. Yes. 
Q. Do you think it WJrth while to appoint judges at a considerably later 

.age, pay them better and give them special pension rules? 
A. It is worth trying. 
Q. Do you find that in the districts a limited number of pleaders have all the 

big work with the result that they appear in more than ou~ case in a day and do 
_you find that it causes very great difficulty and delay? 

A. Yes. 
Q. \Vhy could they not be told that nbbody is go~ng to wait for them and 

.that their remedy is to employ a junior to appear for U:9m? 
A. Yes. If they are told that they will not be waited for, that will be the 

.necessary result. _ 
Q. If the court dismisses some cases on that ground, it is bound to cf;use 

.some discontent; but would it not in a very short time improve matters and 
compel a senior to employ a junior? 

A. Yes. 
Q. Would it not in your opinion bll'to the advantage of both the Bar and the 

.public if we take measures to compel them to have a junior? · 
A. Yes. 
Q. Can you find any justification for any man taking up more work than 

-he can do himself, taking fees for it and causing inconvenience to the public? 
If be has got more work he ·can very well say " I have other work and I 
.can't take your brief." 

A. There are some who do say so. 
Q. It is merely due to greed? 

..A.' It is not always greed: When a pleader is in good practice clients 
.insist on engaging him. 

Q. After all a counsel C!lnnot be made to take up work he does not wnnt? 

A. Yes the counsel must also show some strength. 

Q. His weakness is profitable. He can certainly say ' go away.' In 
Allahabad heaps of men employ juniors. I again want to suggest thHt the 
element of personal gain does come in very much. I notice that a junior is not 
-employed unless be is a relative. ' 
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A. Well I would\not go so far. I agree with the .suggestion that some effortr 
might be made to mdirectly influence the seniors to employ juniors. 

Q. The next point I come to is about revision. You are in favour of the 
decretal amount being deposited when an application is made under Section 25~ 
of the Provincial Small Cause Court Act. 

A. Yes. 
Q. I do not know whether we have made ourselves sufficiently clear in our 

questionnaire -question No. 29, about registration of addresses. I would like· 
you to consiJer that again. That question was based on an experiment. 
About three years ago we made an atbempt in Allahabad to improve the service 
of processes in the following manner :-The plaintiff is obliged as soon as he 
files a plaint to give his registered address and he is not allowed to continue· 
his suit until he has given his address. As soon as you get the defendant in 
the court you make him to give a registered address and he has got to keep· 
this registered address alive. If he changes his address he must inform the 
court and all notices are served on him at that address through the Post Office. 
Is that a good idea? 

A. I think it is a very good idea. 
Q. Civil courts did not carry it into effect. ln the <'Ourse of our recent' 

inspections we discovered this and we issued strong instructions on the · 
qut>stion. Although we extended it to appeals we extended in a very half· 
hearted manner. All notices will be served on the registered address and we 
assume that everything that we send reaches him. 

A. I have agreed with that suggestion. 
Q. And that would meet the case? 
A. Yes. 
Q. Are you in favour of introducing the procedure under Order 37? 
A. Yes. 
Q. You say why not add the words bills of exchange, hundi or promissory 

notes, simple money bonds? 
A. Yes. 
Q. Have you had to do any inspecting work? 
A. No. 
Q. Then how are you in a position to know that the subordinate courts­

really give their mind to the fixing of their own dates? 
A. These reports come up before us. 
~1. But do they show anything? What I mean to s;y is th,;.t l do not quite· 

see how your statements help in discovering facts like these? 
A. Well I must say that the judges who do inspection work go into these 

thinO's very carefully and write down their notes and these notes come up 
befo~e all the judges for their consideration. 

Q. Do the judges have much to complatn about on that point? 
A. Not much. 
Q. It several times happens that ~itnesses have to go back wit~out being 

examined by the court. Are these thmgs also brought to your not1ce? 
A. ~es. 
Q. And what do the judges do? 
A. They simply make remarks. 
~~- Do you not stop the promotion of the judge concerned? 
A. It has not come so far. 
Q. Well I do _not _think that mere rem~rks CBJ?- do any. good in this respect. 

Some drastic actwn 1s necessary. Is the mspect10n earned on every year? 
A. No, not every year. After every three years. 

Q. Then the court concerned after i\ has been ca!lght. once ~ay go ~n: 
doin(J' bad work for the next two years because no one IS gomg to mspect his ., 
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~ork. The third yea, he will be very careful and try t0 di~pose of all cases 
1n a proper manner. 

A. Yes. 
Q. Perhaps you know that in our High Court everything of this kind must 

come to the light of the day as soon as it is more than a year old. The court 
has to put down on the, adjourned date '' I could not take up the cal'le as I had 
no time " and then he gets remarks from the English Judge " This is an 
.excuse which I will not accept and if it happens again it will be a serious 
matter." · 

,A. Yes. 

Q. We have also to take into consideration the litigant. We must respect 
the feelings of the litigant more than the feelings of the judge in certain 
matters. After all he is the man who has paid his fee and it is absolutely 
necessary that the judge does his work properly. 

A. Yes. 
Q. Well I will not touch all these suggestions because a very large number 

of them, in fact, the majority of them, are such which have already been 
considered by your court and which we have already approved. 

A. Yes. 

Q. Can you tell me now please, how the administrative work is distributed 
in the Punjab High Court? Do returns of delays, etc., go to the Chief 
Justice? 

A. Yes they invariably go to the Chief Justice? 
Q. And to nobody else? 
A. Sometimes the Chief Justice brings important matters to the notice of 

.all the judges in meetings which are held every month? 
Q. Do yoq. have a meeting once a month? 
A. Yes. 
Q. Everything which is important is put up for consideration in these 

meetings? 
A. Yes. We ho!d these meetings regularly once a month and for the 

whole day. All the details are settled in these meetings. 
Q. Do• you think that it will be an advantage if you keep a proper order 

sheet? I understand you have no order sheet here. 
A. Order sheets are provided but they are very indifferently kept up. 
Q. I think there is only fard-i-ahkam. It is merely a statement of dates. 

It does not show what happened on different dates. 
A. Yes. 
Q. It does not give any thing which is of any use. They simply put down 

3rd July-adjourned to 7th August-7th August adjourned to 15th September. 
The sheet does not show why the case is adjourned. 

A. It is not so satisfactory as we have got in our province. 
Q. Do you thmk that it will be a good thing if proper otder sheets are kept? 
A. Yes, a very good thing. 
Q. So you are in favour of introducing order sheets? 
A. Yes. In the United Provinces the court puts down the date to which the 

· case is adjourned giving reasons of the adjournment, i.e., what has happened 
on that date, what is the cause of adjournment and so on. I would be very 
much in favour of that. 

Q. Do you think that will cause great improvement? 
A. Yes. 
Q. Do you thi.D.k that district judges in the Punjab have time to exercise 

proper supervision over subordinate courts? 
A. I am not in a position to answer that question. 
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Q. I find that this varies very much in different provinces. In our province 
they have not sufficient time to exercise supervision and in Bengal too they 
have got no time to do this work. 

A. Well there is a suggestion in the questionnaire that' some of the district 
judges' work may be taken away. 

Q. Well what do you think of the suggestion that court inspectors should 
be appointed who would take away a good deal of the routine and inspection 
"ork fr_om the High Court and the district judges leaving them only to do 
higher inspection work. The officer would be of the qualifications of a district 
judge and would go round to all courts. Take the case of the Ferozepore 
court. He would go to Ferozepore, make a careful inspection of everything 
and the inspection would last for a week. He would write down his notes and 
they would come up to the Judges of the High Court? Do you not think that 
it would save time and money and the results would be far better. I do not 
want to make the inspector the final authority, the final authority would the 
High Court Judges. He will only be a reporting authority?. 

A. Yes, but it' you make the work of the district judges a little lighter I 
think that would secure better results. I do not want that an officer -on whom 
there is no control should be entrusted with this work. 

Q. No he will be under the High Court and he would probably be a senior 
6istrict judge 'l , 

A. You want to create a permanent post? 
Q. Yes, just as there are Deputy Inspectors of Police. They 'inspect offices 

of Superintendents of Police. 
A. I do not think that will work. 
Q. You want the work of the district judge to be made a little lighter? 
A. Yes. The High Court will have more control over the district judge 

· than over the inspector and the Judge would be responsible to the High Court. 

Q. In your opinion would it be possible or desirable to creat~ benches in 
-each division which will be manned by two specially selected and competent 
subordinate judges who would heir ·all appeals in suits of a valuation of 
Its. 1,000 and under in the divisions, thus relieving the district judge of his 
present work, and that those decisions should be final, both on law and facts, 
If the judges he unanimous? If they differ, an appeal would lie to the High 
Court and they would further have power to" state a case on any point of law. 
Do you think that would work? It would relieve the High Court of a mass 
d second appeals and it would bring about a very speedy disposal of all suits 
of a thousand rupees and under. · 

A. I am afraid the public won't accept. They have better confidence in the 
High Court than in these benches. 

Q. Why do you say that? When a litigant goes into court for the first 
time, has he got in the back of his head any desire to appeal to the High Court? 
It is only when he loses the case that he thinks of appealing. What do you 
mean by public opinion-the man who was defeated in the lower court? 

A. If an intelligent litigant loses a case, he feel~ confident that he would 
get better justice in a High Court. 

Q. Do you think that his feelings would change in those matters if we 
create an efficient tHbunal? 

A. What advantage will you derive from it. 
Q. You would not have cases held up for 5 years? 
A. I suppose you suggest a sort of a compromise as there is a cry thaf: the 

.number of judges should be decreased. Instead of increasing the number of 
iudges in the higher tribunal, you want to decrease the nu.mber of j_udges. 

Q. Under the present syst!!m you get a su~t. rhe subordinate judge would 
decide it in a year or 9 months. The appeal goes up to the High Court, and 
it will go on for hearing 2t years afterwards. Again the man will take a 
Letters Patent appeal. 
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Bakshi Tek Chand.-ls that so with regard tc.. eases below Rs. 1,000 in 
value? Do such second appeals take 2! or 5 years in the Lahore High Court? 

· A. They go before single Benches and are disposed of in 3 or 4 months 
We have come to the end of the single Bench work. • 

Mr. Justice Stua,rt.-Q. I understand your s~al~ judge jurisdiction is 
Rs. 500. There won t be a Letters Patent appeal If1t went before a bench. 
Certainly more than half the time will be saved by this method, would it not? 
That would be a great advantage and a great deal of expense might be saved. 

A. There may be a saving of expense. 
Q. Of ?ours~ the _saving of time and saving of money are the two things. 

the Comm1ttee 1s trymg to effect. 
A. The saving of time depends on the confidence of the public. 

9· In Allahabad when we put this idea, it was welcomed by the leading 
Ind1an members of the Chambers of Commerce and many leadina members of 
ilieBu. · 0 

A. The difficulty arises when you begin to suggest that there ought to 
be no appeal. · 

Q. There is an appeal and a very good appeal. 
A. You said that the decision would be final. 
(j. They have the division Bench and they have one appeal. 
A. They are going to do that work only. 
Q. Nothing else. • 
A. I am afraid you won't find sufficient work ,for them. 
Q. I would put down a standard which a sort of bench should get through 

and just arrange sufficient benches to do the work. I won't have a bench 
for .each district. 

A. I don't think the litigant will have the same confidence as he has in 
the High Court. There are litigants who even after losing appeals are 
satisfied. ' · 

Q. I think you remember that you drafted a will on behalf of the late 
Maharaja of N a::1para and you were called as a witness in a case in connection 
with it. You were called on to prove the will which was a very simple matter. 
It should have taken half an hour. I think you were cross-examined as to 
whether the Raja did not understand the contents of the will. It was sug­
gested that the words of the will had been put into his mouth, and that he 
was not. of sound • disposing mind. I want you to tell the Committee how 
long you were in the witness box to be examined on these few points? 

A. 10 days were spent in ex9;mination-in-chief and 20 days in cross-exa-
mination. ' 

Q. Were you examined on commis,sion? 
A. No. In court. 
Q. What do you think was the right time that ought to have been ~;pent 

on this? 
A Two or three daYS time is quite enough. The court thought that it was 

a bi~ case and probably woul~ tak~ years an_d ~he judge was very strict in 
allowing and disallowing questions m ~h~ begmm_ng, of the cas~. On~ of the 
parties put in a petition before the Judicial Commiss~oner that diffi~ultles were 
being placed in his way in the trial of the case, that It was a very b1g case and 
that very able counsel had been engaged for the case. W~thout considering the 
whole thing, the Judicial Commissioner wrote a note pointing out that 
when parties are represented by very able counsel, the court ought not to 
interfere. That seems to me to be the reason why it took such a long time 
for my examination. 

Q. l\Iay I ask you wheth~r both. the coun;;el in examination-in-chief and in 
cross-examination were drawmg their fees by the day? 

A. Yes.· 
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Q. I suggest that most counsel engaged in the Nanpara case made a 
~ompetence for life. 

A. Yes. That was so. 
Q. It was very much to the advantage of e~erybody except the people 

paying the bills and yourself that your examination should last 30 days. 
A. I felt it myself at the time: 
Colonel Roe.-Q. Don't you think the result of a case depends very much 

on the personnel of the judge because a case is decided in one way before one 
judge and in another way before another judge? 

A. I havll not probed into the litigmts so far. 
_Q. M:ay I enq~ire what this competency is based on? Yesterday I got 3 

cop1es of the PunJab Law Records and I took note of the results of appeals 
to Privy Council. There was one appeal in 1915 to the Privy Council in which 
the judgment of the learned Judges was amended. In 1916 there was one 
appeal which was dismissed. In 1917 there were 2 appeals and in both of 
them their Lordships would humbly adv\se His Majesty to set aside' the 

· judgments of the High Court. 
A. The Privy Council set aside their OWh judgments· afterwards: 
Chairman.-Q. I quite agree that there is a great deal of personal equation 

and it is a very foolish judge who does not contemplate the possibility of being 
wrong himself. I remember a young vakil in Calcutta appeared before me and 
moved an application in revision. I said to him-what ground is there here 
for revision? He said the law is quite wrong. I said-! have been wrong 
many times and sometimes been upheld by the court of appeal. That really 
is the point. From the mere fact that the High Court interferes in second 
appeals it does not follow that there would have been a failure of justice. 
The number of interference would appear to be twenty per cent. or less • 

.-L Yes. 
Q. You have to have some system of getting a finality and if you keep 

8 small dispute going on for a year and a half in the original court and two 
or three months at least, rather much longer, in the first appeal then it takes 
11.Ilother couple of years in the seco:g.d appeal. Litigation is protracted for years· 
and years and under our prelient system of Letters Patent .appeal it. 
scmetimes happens that smaller cases get the greater number of appeals. Dealing 
with litigation 11hout immoveable property of. small value do you think it ought • 
t{) be left exactly where it is? It is a, very serious question. It is no good 
cursing 8 subordinate judge for granting three or four adjournments if as 8 
matter of fact the policy of the law is to allow a case to go on for years and 
years. What do you think? · 

A. Then your suggestion is that the right of appeal s!Iould be curtailed. 

Q. What I mean is that you ought to give a man a tina! decision without 
putting him through so many processes .. Whether you can simply curtail the 
right of second appeal is another matter but do you not think that some method 
should be tried if necessary to strengthen the court of appeal and to give a 
man one trial and one good appeal? That is the ideal which ought not to be 
abandoned. 

A. Of course there must be some finality,' if the object is to curtail the 
time and the worry. I think time is now advanced and the period of limitation 
can be curtailed. In some cases the limitation is too long. 

Bakshi Tek Chand.-Q. Is the period of limitation too long, it is..oninety 
days for the High Court and thirty days for the District Judge's court~ 

A. Xinety days are .not necessary, for example, in second appeal. It ·is 8 
question of law, you go to your counsel and he at once sees it. 

lllr. Justice Stuart.-Q. I want to make it quite clear. We have not the 
slightest desire to deprive a man of the right of appeal. We consider that it 
will be a bench of absolutely efficient subordinate judges and I would not have 
the slightest objection, if I was unfortunately 8 litigant, to take an appeal to 
euch a bench. !t would be a very serious reflection on the provincial judiciary 
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and to my mind an unwarranted one if you sugcrest that such a bench "'ould not 
be efficient. 

0 

A. The only difference that I see is that you want to locate the bench 
in the district instead of in the High Court. 

~akshi Tek Cha~d.-Q. During your experience as 4udge of the Chief Court, 
PunJab, and the Ihgh Court, Lahore, have you come across any cases in which 
one witness has been examined for thirty days? Do you not find from the 
deposition of witnesses that the cross-examination in this province is not unduly 
lengthy as a rule ? 

· ·A. There was no case in which there was such unduly long cross-examina­
tion. 

· Q. With regard to fees of lawyers here the practice is not that they have 
daily fee but are they not paid for the whole case bpth in the lower court and 
in the High Court? 

A. In the High Court I know there are no daily fees. 

Q. But it is so in the lower court also. Is'nt it? 

·A. I have no personal experience but I have heard it. 

Q. With regard to execution of decrees can you suggest any improvement 
in law that decrees might be executed expeditiously? Is the insolvency law 
abused by fraudulent judgment debtors to frustrate the realisation of the 
decree? 

A. That is my impression. 

Q. Would you like to make the insolvency law more stringent? 
A. Yes. 

Q. Well what is your impression with regard to execution of decrees 
relating to agricultural lands? Have you formed any idea on that point? 

A. Yes I have come across cases in which the judgment debtor does pos­
sess sufficient land to pay off the decree that stands against him, but he 
comes forward with the objection that it is agricultural land and can not be 
sold. 

Q. And you want the law to be modified to a.n extent as would not protect 
such judgment debtor? , 

A. With the permission of the President I would like to suggest one 
thing which appears to me to be very important. Under Order 21, Rule 58 
a claim is preferred or objection is put forward to the attachment of the 
property. What is• the necessitl of allowing that in the· execution 
proceedings. My experience is that in 99 cases out of 100 the claimant 
eventually comes to court and files a regular suit. I do not see why this 
should be allowed in execution proceedings because it simply causes un­
necessary and avoidable delay. 

Q. So your suggestion is that regular suit should not be allowed? 

A. No, claim stage should be abolished. 
Sir T. Desika Achariyar.-Q. Do you not thinli: that it is necessary to give 

the purchaser some information with reference to his claim? Is it not neces­
sary that every purchaser should have all the information with regard to 
his claim? As far as I understand by the sale of propert.y, attachment of 
property and so on as set down in the execution chapter of the Civil Procedure 
Code, it is intended that the interests of the party who is in possession should 
be taken into consideration. 

A. I quite see that. Your intention may be very laudable, but invariably 
objections are made for the purpose of delaying execution. 

Bakshi Tek. Chand.-Q. With ~es-ard to ~ecr~itment of subordinate judi­
ciary, are you m favour of compet1t1ve exammat10n P 
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A. Yes. Selection and competitive examination combined. Selection 
should take place from am.ong the members of th~ Bar. 

Q. That is what I wanted to make clear. Would you have only LL.Bs. for 
the examination or every one? 

. A. Only LL.Bs.. J would not make examination obligatory for those 
practisin~ lawyers in district courts who have acquired great experience, but 
those ozuy who are quite new and have no experience at all. They would 
sppear in the examination. 

Q. And you will have no other system of recruitment? 
A. No. 

Q. As regards the High Court, you have had experience of two High Courts; 
do you not think that the outturn of work here is much larger than in the 
sister provinces? 

A. I am not in a position to answer that question. 
Mr. Justice Stuart.-That is a question of figures. I certainly do not want 

to enter into a competition, and you can ascertain ~hat from figures .. 

A. There is another point with regard to execution of decrees for money . 
.There is some suggestion underlying these rules '..that attachment should be 
allowed before judgment more often than it is done now. Attachment should 
be allowed before judgment and when the judgment is passed the decree should 
be executed then and there. I was not quite confident and therefore I did not 
put it down. 

Bakhshi Tek Chand.-Q. With regard to second appeals, do you think that 
the High Court here makes free use of Order· 41, Rule 11? For instance don't 
you think that more appeals are rejected under Order 41, Rule 11, here than in 
Allahabad? · 

A. Here Order 41, Rule 11, is not exactly applied, but the procedure applied 
comes to that. In Allahabad they have made it a rule that all CMes must 
come under Order 41, Rule 11, and I think same is the case in Ca,lcutta. But 
here the appeal comes 'up for prelizbinary hearing and it is not under Order 41, 
Rule 11. 

Q. I understand in Allahabad they have goli two judges for doing this work 
the whole day but here we have not got a separate bench for dealing with 
these cases. 

A. Here the whole thing is decided within half an hour. The judges sit 
at 10-30 and finish the whole thing at 11 o'clock. There they hear these 
appeals in a regular manner and deliver judgments. . 

Jfr. Justice Stuart.-But we do not deliver judgments. We dispose of 
these cases summarily. If it is admitted, we say the appeal will be heard, 
but when it is not admitted, then it is dismissed summarily. 

A. The only difference is that the respondent is not sent for otherwise the 
appeal is treated as a regular appeal. , 

Chairman--Q. Here in the Punjab, when an appeal is admitted under 
Order 41, Rule 11, it goes on for two years. Do you not often get a case like 
this that the matter is entirely concluded by findings of facts and is for this 
reason dismissed? 

A. No. 

Q. If it is to be dismissed at the end after two years, why should it not be 
dismissed in the beginning? , 

A. But it is regularly heard. 

Bakhshi Tek Chand.-Q. So you are not in favour of curtailing the right 
t>f second appeal~ 

A. No. I have said so. I have explained all that. 
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DEW AN SOM NATH, Add~W:ional Sessions Judge, Sialkot. 

Written statement. 

A. (!) High Courta. 

Lahore High Court tries very few original suits, so far as .is known to rue. 
First appeals, about 18 months. 
Second appeals, 6 to 9 months. 
Miscellaneous appeals, 6 to 9 months. 

(ii) District and Sub Courts. 

(a) Title suits, 6 to 9 months. 
(b) Money (and commercial) suits, 3 to 4 months. 
Regular appeals, 2 to 3 months. 
Civil miscellaneous appeals against orders, 1 month. 
Small ~uses, 2 weekd. 

(iii) Courts of district munsifs. (Sub-judges in the Punjab with lou·er 
powera.) 

(a) Title suits, 4 to 6 months. 
(b), (c), (d) Money, rent and other suits, 2 to 4 months. 
Small causes, 2 weeks. 
B. (1) About 3 weeks. 
C. No opinion. 
2. The period actually taken is very excessive at present. 

Chief causes: 

Appeals.-Heavy pending files. 
Original suits-

(!) Heavy pending files .. 
(ii) Non-service on defendants in the first instanc!'!. 

(iii) Delay in service on witnesses of the parties, resulting in too fre-­
quent adjournments and preventing the courts from adopting 
" day to day " trials. 

(iv) Taking advantage unduly of the Propedure. 

3. Remedies suggested. 
(i) ll'itne•ses.-It is not correct to say th!lt the defendants alone are to 

blame in this respec1i. My experience is that thl3 plaintiff~ take a long time 
in closing their cases. In most of the ct1ses, the onus to prove majority of 
the issues lies on the plaintiffs. No serious attempt is made to have their 
witnesses served for the hearing fixed, but some witnesses ru·e intentionally 
kept away, in order to afford to the plaintiffs more than one opportunity 
tJ complete their cases. Deficiency in evidcnee is D•ade up as the ca~e 
proceeds, by citing further witnesses for adjourned hearings. This is due tD 
non-preparation of the cases in the earlbr stages an•l sometimes for want cf 
knowledge of the substanee of the evidenee of the witnesses cited in the first 
instance .. This is particularly true m commerei\\1 suits 

Later on defendants do naturally take as much time as they ~n. 
Non-service on witnesses makes it impossible to proceed from day to day,. 

which I take to mean that a case when taken up should be heard to a finish. 
It is not possible to close a case at present if the party whose witnesses- are 
not in attendanee, has paid the process fees within the fixed time and ha10 
ostensibly done his best to have his V\·:~nesses served. 
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1f a long enough date is given for hearing of evidence and summonses are 
sent out again and again during the interval and the parties compelled, on 
pain of their cases being closed, to keep· their witnesses in attendance, it 
would be possible to take up cases from day to day, thus expediting their 
disposal and decreasing the cost of litigation. I am sure that in majority 
of eases parties can have their witnesses served, wherever they may 
he, if so inclined. No one would dare to produce a witness whom he had 
not first consulted out of court and the witnesses are in the secret of this 
non-service pretext. 

I am therefore of opinion that the parties should be mallS' responsible not 
-only for service on the witnesses but aJso for keeping them in attendance 
on the date fixed. ,The rule at present obtaining is that the responsibility 
for service is on the courts and the parties are only called upon to help the 
courts. This should be reversed. The courts should help and the responsi­
bility should be of the parties. 
· The presiding officers when fixing the date for hearing of a case, should 
(a) give a date up to which process fees, diet money and a list of witnesses 
should be put in, (b) fix another date on which summonses should be ready 
in court and (c) on this date the parties should put. in an appearance. to take 
away the summonses along with a process-server for service on local witnesses. 
If some witnesses are not served, another application should be made with 
process-fees, etc., and the court should fix another' date when summonses 
can be taken out -again. This should continue with sufficient rapidity, till 
all local witnesses have been served. If some witnesses are really inclined 
to avoid service, application should be made to procure their attendance under 
compulsion. If parties are afraid that some witnesses, though served, will 
not put in an appearance on the date fixed, and the court is satisfied, on an 
affidavit or otherwise, about the reality of this fear, security for attendance 
-of such witnesses should be taken or they might even be arrested before 
hearing. 

As regards witnesses in outlying tahsils or other districts, the summonses 
should be sent on the date fix~d in this behalf. A date reasonably sufficient 
should be entered on the summonses for return thereof. The courts receiv­
ing these summonsetO should retu~ the summonses, so as to reach the 
issuing court before tne date so 15.'xed. The parties or the·ir agents should 
appear in courts on those dates and if their witnesses are discovered not to 
have been served, they should apply for fresh summonses and then must 
arrange with people ·in the tahsils or other districts to have their witnesses 
served. I feel that it will be difficult to follow this procedure to start with, 
but as times advance, agencies might spring up everywhere to help outside 
litigants to have their witnesses served. 

Some more process-servers shall have to be employed by the Government 
and attached to different courts. In the Punjab the officials attached to 
subordinate courts and in the nazarat department are insufficient to see to 
the service be-for~hand. The courts in heavy districts and tahsils are generally 
overworked and have barely time to look into this matter effectively. The 
number of officials shall have to be increased. The parties may have to 
incur some extra expense. The process-fees may be increased, which will 
deter the patties from calling unnecessary witnesses. However all this extra 
expense shall be nothing in comparison with the benefit accruing on the 
speedy disposal of suits. · 

(ii) Process.servers shou!-:! be punished very severely, if found dishonest or 
neglectful. 

(iiz) Non-service on defendants causes delay in some cases. There is always 
an attempt to settle disputes out of court. Hence when a plaintiff brings 
his suit, defendant knows about it. He takes precautiolli! to evade service, 
B.'i long a.~ possible, unless plaintiff is active. If active, defendants can be 
served earl,j enough in majority of the caselil. 

(iv) ~ for delay in execution proceedings, if sufficient attention is paid 
to this work no undue delay is caused. The delay only occurs in those cases 
in whkh the judgment-debtor is resolved neither to pay nor to allow his 
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property to be sold. Alienations are made in anticipation of the expected 
decrees. These are bogus in mot>t cases. As soon as execution of a decree 
is sued out, all sorts of objections by pseudo alienees, sons, relatives, etc., 
are put forward from time to time. If these objections are rejected declara­
tory suits o~ different t;YPes, which cost very little in stamp duty, are brought. 
The executiOn proceedmgs are stayed and the decree-holder has to fight it 
out in another court. It takes years and years· at times. If the courts 
directing stay of execution are empowered to call upon the objector plaintiff 
to furnish substantial security for satisfaction of the· decree, or appoint a 
reeeiver for the property involved, before staying the progress of the execu­
tion, this difficulty would cease to an appreciable degree. Of course the courts 
will exercise their discretion, for some objections are genuine and the orders 
need not be so stringent in those cases. 

The increase of stamp duty on suits arising out of claims and objections 
during execution proceedings would deter the objectors and claimants from 
filing fictitious suits and at the same time would prevent the decree-holders 
from harassing innocent parties. 

('v) The district judge receives history sheets of 6 oldest pending cases 
quarterly from all subordinate courts. This number should preferably be 
increased to 18 or more. In estimating the propriety of the outtum of 
subordinate courts, the disposal of oldest cases should be specially scrutinized. 
The courts must be called upon to pay special attention to those cases, to 
avoid the stigma that old and difficult cases are not touched and outturn is 
made good by disposal of simpler new cases. 

(vi) Sometimes cases are brought in which hundreds of witnesses are· exa­
'mined by the parties.· For these cases ~pecial judges should be appointed, 
so that the work of the ordinary courts IS not unhinged. 

(vii) It must be brought home to the various Bar Associations that they 
should watch that no member of their honourable profession should help the 
litigants in unnecessarily getting the trial of cases protracted. The district 
judges should find out if any subordinate judges shirk work or are lazy. 
Black sheep there are everywhere and it should be the duty of all sane persons 
to put them straight, on pain of exposure and punishment. 

Our procedure and statutory law is mostly borrowed from Laws in England. 
I have reason to believe that there is not so much petty litigation in England. 
I do not know how the di:lposal of suits and proceedings are expedited there. 
It may be expensive and difficult to adopt the same procedure in India for 
disposal of suits of small value, but there is no reason why it should not 

·be adopted in bigger districts at the headquarters for suits of bigger value. 

4. No. 
5. The munsifs or lowest grade sub-judges might be attached to superior 

graded courts for sometime and should in· the beginning be poste·l to lighter 
tahsils or districts, where the work is neither heavy nor complicated. 

6. Yes, if transfers are after very short periods. 
7. Vide answer to question 3 (v). The outturn of officers in different 

places and of different grades cannot be same. · However a fair outturn at a 
particular place can be easily ascertained by reference to the work done by 
officers, who are known to be hardworking and efficient. 

8. Some time is wasted at present by waiting for counsel. However, if day 
to day procedure is adopted uniformly by all courts, this difficulty is likely 
to vanish. 

9 and 10. The purchasing value of money has become less. In my opinion 
the powers of. appellate and other courts should be doubled. 

11. ·we have no munsifs now in this province. There are sub-judges 
exercising different powers. The more capable an officer the more should be 
his power and pay. 

12 and 13. Probate and Administration, Insolvency, Guardians and Ward 
and Land Acquisition cases should be transferred in districts, where appellate 
work in the district judges' court is heavy, to the courts of the semor-most. 
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sub-judge or sub-judges, who in such stations must be senior and efficient 
officers. The district jllldges must have time to devote to the civil appeals. 
I am of opinion that in certain classes of cases, there need not be any second 
appeals to the High Court and the district judges should have therefor& 
more time to consider their judgments and law points involved therein. 

The public I think will have no' objection to this trani3fer of work, pro­
vided that competent sub-judges are selected. 

14. I am against such exclusive jurisdiction. Men have .no confidence in 
such honorary workers in this province, 'Yho have always some local bias M' 
believed to have such. 

15. I would not enhance the scope of the jurisdiction of small cause court 
judges in this province at present. 

16. Summary procedure might be adopted in suits based on negotiabl& 
instruments, registered bonds for money, registered simple mortgage bon~ 
and in suits for ejectment of tenants by landlords in cases in which tenancy 
has been determined or forfeited. · 

These powers should only be exercisable by specially selected officers, in 
11pecial districts and up to a certain limit of money or value. 

17. If well qualified sub-registrars are avai1able, then they might b~ 
invested with civil powers, up to a limit of Rs. ·500 or even more, for trial 
of money suits. This will relieve congestion in 'the courts of stipendiary 
civil judges and parties may in certain cases have their cases settled nearer 
home. 

18. I would allow one appeal in all suits except small causes. I do nol 
think it advisable to disallow fust appeals in cases in which such appeals are· 
admissible at present. 

19. No opinion. 
20. There are many frivolous second appeals preferred to the High Court. 

I would disallow all second. appeals (i) in money suits U:p to Rs. 2,000, (ii) 
and in all other suits up to Rs. 1,000 or less. The right of second appeal in 
such suits should be restricted on the same principles as right to appeal t<> 
the Privy Council is from the ju~gmenft; of the High Court. 

21. Deposit of decretal amo~1~t as a condition precedent in second appeals 
would work hardship. Substantial security may be insisted upon. 

22. The higher courts can exercise vigilance so that provisions of Order 41, 
Rule 11, Civil Procedure Code, are acted upon. 

23. My reply to the first portion of th,is quet;tion is in the affirmative. I 
· also agree with the suggestion in (1) and (2) except that in case of (1} 

substantial security instead of deposit in cash should be required before revi­
sion can be presented. 

24. I would not interfere with the procedure to any great extent. In thii! , 
memorandum I have referred to the slight modifications that .may be made 
to expedite disposal. As for economy, it is not possible to touch the· stamp 
duty and the prescribed fees of counsel allowed by rules. Day to day trials 
would obviate the necessity of paying large sums to witnesses on adjourned 
hearings. Strict supervision and better, pay will relieve the litigants from 
such expenses as are notoriously incurred in bribing low officials. 

Probably translation and printing of records in the High Court would be­
come unnecessary, if the courts write legibly and keep English records. In 
this connection I may point out that I have never understood the necessity 
of English and vernacu1nr records of evidence in present times. The Indian 
judges cnn understand what the witnesses state very well and my experience 
is that the reader only goes on translating what the presiding officer writes. 
The reading over of statements in the subordinate courts is seldom resorted 
to, in the proper sense of the term. If instead of a. reader, a. typist or It 

stenotypist is attached to each important court, that would expedite dis­
posal and allow the pret;iding officer time to understand the evidt~nce mor& 
intelligently and clear up obscure points by putting questions. to witnesses. 
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25. I have referred to this point before. I do not think the application 
of procedure under section 106, Transfer of Property Act, would be advisable 
:to civil suits. · 

26. The forms given in Civil Procedure Code are not strictly adhered to. 
However this deviation is not serious. The difficulty arises when the lan­
guage of the pleas is cryptical and capable of more. than one coustruction. 
Penalty must be return and very heavy costs. 

27. Pleas are often indefinite and at times intentionally obscure. However 
these things can be cleared u_p by ·intelligent examination of the parties and 
their counsel before frame of Issues, unless the plaint and written statements 
,are hopelessly unworkable. 

28. If Post Office is used for service, the power to do mischief will pass 
into the hands of postal peons. The courts may be able to control process­
servers, but will find it infinitely more difficult to deal with postal peons, 
serving under a different department. 

Village officials cannot be wholly depended upon to effect service. Rules 
permit, rather make it incumbent, on the process-servers to take the help 

o.0f village officials. 
29. Yes, after the parties had once appeared, they should furnish registered 

.addresses, which they can have altered later on, if necessary. 
30. This would cause trouble. I have given my suggestion before in this 

behalf. Things should be done in court, under its own eye or under the 
eyes of superior official~ attached to a court. 

gl. None. The procedure prescribed is ve~ exhaustive. 

32. Yes, neglected or perfunctorily observed. Unpreparedne's of coun,cel 
.of their cases in earlier stages or haste of presiding officers. Remedy is obser~ 
vance of strictness by eourts and vigilance by appellate courts. 

33. I agree with the proposal and the suggestion. 
34. I have referred to this point before. · 
35. Sometimes unnecessarv and avoidable evidence is let in in cm:rts. 

'The parties may be asked to· give a list of witnesses and the purpose for which 
-their evidence is required. However I am very diffident, if this would mend 
matters. The courts will find it difficult to decide beforehand into the U"E­

tfulness or otherwise of the witnesses intended to be produced. Again parties 
may bring any· number of witnesses along with them. The only remedy 
appears to me to disallow costs of all such witnesses, who are cited but not 
-examined or whose evidence in the end is found to have been brought on 
record uselessly or unnecessarily. Even the counsels'. fees allowable to a 
party, guilty of such a conduct, can be cut down. 

36. I agree with the suggestion. . 
!37. The courts can stop unnece.~sary and irrelevant questions. The sug­

·gei>tion about time limit does not appeal to me. · 
38. To suits on registered bonds and registered simple mortgages. 

39. No opinion. In my opinion all co-owners and joint-Hindu family 
,members should be on record. 

40. No. 
41. There is some difficulty. I agree with the suggestion made in the 

.question. 
42. Not much. 
43. Not very long. It does not cause any appreciable delay. Writing of 

•lon.g and short judgments is a habit. 
44. Yes. 
45. Yes. 
46. They are consulted, but estimates generally prove wrong. 
47. Not by length of examination, but by attempts to get commissions 

:issued to witnesses all over British India and sometimes out of India. 
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48. Very few appli~ations f'?r adjourn~ents .are made by the partie~, ut;~less. 
it be for want of service on Witnesses. Sometimes counsel make applicatiOns, 
in agreement with the counsel opposing. These are genuine. These should 
only be granted, if witnesses can be informed of the adjourned date and the 
party applying should be made liable for all costs incurred. These must .. 
further be made sufficiently early, so as to enable the court to fix some other 
case on that date or dates. 

49. I have referred to this point before. 
50. No opinion. 
51. Rules exist for preferential treatment of commercial cases. In com­

mercial towns however, where majority of cases are commercial, the rules 
can have little effect. l am of opinion that those commercial suits in which 
property involved is lying without having been disposed of, should be given 
ilpecial preference. 

52. None. 
53. No opinion to offer. 
54. The courts to which decrees are transferred may be invested with the 

powers proposed. I ta,ke it that the court transf.erring the decrees for execu­
tion, shall continue to exercise those powers. 

55. In my opinion Section' 47, Civil Procedure Gode, should be modified as 
proposed. It is in the fitness of things that a purchaser at a court sale 
should be worried as little as possible. 

56. I do not think any curtailing of period is necessary or modification ot 
any provisions as suggested. 

57. I agree with the proposed alteration. 
58. I agree with the suggested proposal. 
59. I agree with the suggestion made in first paragraph. The transferors' 

affidavit should contain a clause that the decree had not been satisfied ino 
any way. I do not think there can be any objection to deletion of proviso 
2 to Rule 16 of· Order 21, Civil Procedure Code. However a provision might 
be added that if there has been any ·fraud, misrepresentation, coercion or 
illegality, the court executing ,t.\Ie decree shall have powers to make. restitu­
tion and award necessar:y compensation, limited to its pecuniary jurisdiction. 

130. I do not think deletion of Order 21, Rule 21, Civil Procedure Code, is­
necessary. The provision is discretionary. There may be cases in which 
decrees can be satisfied otherwise than by arrest. 

61. (a) and (b) Notice must be issued if decree is sought to. be executed 
against legal representatives. The other notice is not necessary. 

62. I would not touch this provision. It allows sufficient discretioJl· to· 
C'ourts. 

63. One notice at the beginning should suffice. 
64. A proclamation. ~f intended sale is issued to the.~udgment-debtor under­

Order 21, Rule 66, CIVIl Procequre Code. None else 1s necessary. In cased· 
of sale of immoveable and specified property the process of attachment and' 
sale procla~ation can be simultaneous, but not in cases in which property 
to he sold IS to be a~certained by previous attachment. Notice on vakil, ·who• 
appeared for the judgment-debtor in the suit, will in my opinion be insuffi­
cient. I do not think vakils should be permitted to appear without fresh• 
t·akalatnama for decree-holders, also. 

65. No. The help of village officials may be requisitioned. 
66. I would not guarantee such a safe purchase to the auction purchaser· 

II<! proposed. Under Order 34, Rule 1, Civil Procedure Code, all interested' 
p~rties are necessarily joined as defendants. However if a plaintiff fails to• 
]OlD all such persons, some clear ·penalty should be provided. 

(a} No objection. 
(b) The suit should not ne<:('ssarily be dismissed. 
(c) This is a salutary provision. 
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(d) I do not agree with the suggestion that sales should be deemed to 
be free from all encumbrancoo. There is no objection to the 
provision that right of puisne and prior encumbrancers should 
attach only to the money in court, provided that they have had 
notice of sale. 

(e) Not too much time. This is in my opinitm necessary. 
Final decree is necessary if time is given for payment. Separate personal 

-decree is necessary, at least to adjust the accounts. 
67. Not much delay is caused. If substantial security hypothecating im­

moveable property is required for eventual satisfaction of the decree, execu­
tion proceedings would be stayed only in proper cases. Powers of allowing 
compensation should be given. Compensation should be in money. 

68. I have referred to this point before. Deposit of decretal · money, 
.substantial security, appointment of receivers and such measures would safe­
guard ,all interests. 

69. Decree-holders feel when they are sent to the court of the insolvency 
judge. However, it cannot be helped because as the law stands, they must 
·share rateably along with other creditors, whether the latter have obtained 
decrees .or not. The satisfaction is of course delayed, as the receiver has to 
-satisfy himself about the existence of the debts alleged to be due to other 
creditors and cannot distribute the assets before. I have no valuable opinion 
to offer on the points involved. 

70. No. 
,71. No prQvisions which are unnecessary. 
72. lf the mortgage bond is registered the onus to prove want of execu­

tion lies on the party who on the face of it appears to have executed it. I 
do not think anything further is required. 

73. I agree with the suggestion. A lot of time is wasted in procuring the 
so called certified copies. 

74 and .75. None, exc-ept codification of some well known customs. 
76. Yes, excepting partition of agricultural land made by revenue officers. 
77. Yes. 
'78. Yes. 
79. Yes. 
80. I do not agree with the general proposition. 
81. I would not modify the present law on the point in view of the 

-circumstances in this country. · 
82. I would not enhance court-fees any further except in cases arising out 

-of claims and objections during exe~tion proc-eedings. 
83. If unregistered they must be attested in view of illiteracy of people. 
84. No suggestion. ' 
85. No. 
86. Only authorised publications should be allowed to be cited at argu­

ment time. Of course the counsel can base their arguments on principles 
that may )lave been enunciated in unauthorised publications. 

87. Onlv customs need or can be codified to a certain extent. However 
t!pecial customs will continue to be pleaded from time to time. 

DEWAN SOM NATH, District and Sessions Judge, Sialkot, 
called and examined on Thursday, the 17th April 1924. 

Chairman.-Q. You are now District Judge, Sialkot? 
A. Yes. 
Q. You were also District Ju,dge at Delhi? 
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A. I was riot Distric-t Judge, but Senior Sub.Judge and Additional Judge. 

q. When did you go to Delhi? 

A.. I took over there in June 1920. 
Q. So you just came· in when there was a lot of difficulty owing to a 

severe slump in the piece-goods market and also in, the rate of exchange? 
A. The trouble over rate of eJ;Cchange cropped up later on. When I went 

there, there was a great deal of litigation arismg out of speculation during the 
war. 

Q. That people had ordered goods from Manchester and when these goods 
came and bills were presented for payment, they declined to accept them? 

A.. That trouble came iri later on. People had ordered goods from England 
and had sold them in the market and when the original purchaser had taken 
up the goods subsequently the market went down and the difficulty arose 
between the first dealer and the subsequent dealer. 

Q. You mean between the buyer and his subsequent purchaser? 
A. Yes, there were several buyers. 
Q. That is to say they churn contracts? 
A.. Yes. There was great trouble over this and there was a great rush 

of litigation to start with. 
Q. In Bengal 'that is perhaps called Bhitar Bazar. 
A. Yes. 
Q. Well now, apart from that you have been, I take.it, in the Provincial 

Judicial Service for a considerable time? 
A. Yes. 
Q. And what parts of the Punjab did you go to? 
A. I have been at Amritsar, Gurdaspur, Gujranwala, Lyallpore and many 

other places? 
Q. Pretty well all round? 
.L I have also been at Attock and Cambellpore on the frontier side. 
Q. \\'ben you came to Delhi,.~id you in your other stations have consider. 

able experience of commercial work, that is to say, c.i.f. Contract :Billa 
of Exchange and so on? 

A. I had l'l.ot done a single case of that sort at any place before coming 
to Delhi. 

Q. So when you came to Delhi you had, to deal with quite· a new sort 
of work? 

A. I believe lawyers there were also not well conversant with this class 
of work. 

Q. So it was new to everybody? 
A. Yes. 
Q. You have been good enough to give us a very useful memorandum and 

we are pbliged to you for that. Now I would like first of all to refer to the 
question of serviee. I see you say that the question a£ service of witnesses 
is a great source of trouble. Your suggestion is that at present ihe respon­
sibility is thrown on the court making the party to assist the court, while 
it should be that the responsibility should be thrown on the party, the court 
assisting him? • ' 

.4 .. Yes. 
Q. Now :vour view is that apparently the plaintiff will not as a rule 

call a witness who is really hostile and that lie will often keep back that· 
witness in order not to close his case? 

A. Yes, sometimes. 
Q. And then in the same way the defendant fights for time, and will delay 

things by keeping his witnesses absent saying that it is no fault of nis1 
E 
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A. Ye::;. 
Q. Your suggestion is that in substance the man should be required to­

f"...erve his procEIE<ses himself? Is that so? 
A. With the help of the court. 
Q. If the wit.ne::;ses are absent on the date of hearing, how would yoU> 

propose to deal with the matter? 
A. I have suggested that if he has got reasonable cause for not appearin~ 

and .he is ·e- Vt!l'Y important witm.ss, theu the case may be adjourned u11Cl 

if he has no reasonable excuse and the case is not an important one, then the­
court may be given discretion to close the case. In criminal cases if the­
accused cites ce·rtain witnesses, there is discretion with the court to dis­
allow a certain number of witnesses if it thinks that they are not necessary. 
I do not see why this discretion should not also be given to civil courts. 

Q. Is there anything to prevent applications for adjournment? Do you 
think that it will be a good thing if on the date of hearing witnesses are 
told to attend the next hearing without fail and that security should be taken 
from them? . · 

A. If you· pay the diet money to the witnesses for the second hearing 
there will be no trouble over that. The witnesses will surely, attend. 

Q. Dei you think that will be effective and is that generally followed hete? 
·A·. It is generally. followed. The whole thing is· left in the hands of 

the reader because the witnesses cannot leave the court unless they have 
got a 'discharge and discharge from the court is the diet money for the next 
hearing. 

Q. You mean to say that if that were d'one witnesses would generally 
appear? 

A. Yes, that is my view .. I have been in bigger towns mostly and I nave 
had to deal with intelligent witnesses. In the case of zamindars or agricul­
turists or other people who are ignorant the payment of diet money. is suffi­
cient. There is no need of demanding security because you can fine him. 

Q. Even in his absence? 
. A. Yes, calling on him to explain his conduct. If he does not satisfy 

you, you can fine him. Security will not gfvc you anything. 
Q. Do you think it would be possible to have summonses on \fitnesses­

scrutinized before the date of hearing? 
A This ought to be done. The difficulty in the Punjab. is that the official9 

attached to the court are very few, and the court poss1bly cannot do the 
whole work itself. They have so much to do that it is difficult for them 
to find time .. 

Q. Well, will it not be possible, tf the summons is returned unserved, at. 
the end of the day to bring it to the notice of the judge so that he may do 
something in the matter, issue a fresh summons or do somethmg else? 
· A. Unless the· party is also present to help the C"Ourt on that day, I do 
not think it will be possible to take any effective action. · 

Q. Can it uot be put on the party to come to the court office and find out 
within a certain time whether orocesses have been served or not so that 
fresh notices may be issued, if ne-eessary, to those who have not been served? 

A. A fresh application shall have to be made to the eourt that ~ frt>slr 
process be issued. It should be the duty of the party to apply once agam. 

Mr. J r:stice Stuart.-Q. Cannot printed post cards be sent as a '~<afe­
guard? Supposing a process •· issued two months ahead of the date ~xe.d 
for hearina and it comes back .1.t least five weeks before that date. If 1t 1s 
not served" personally do you not think that it would be a good thing if you; 
send a printed post card to the plaintiff or the defendant, as the case ma,v be, 
that such and such a witness has not been served personally ann that he 
should take the necessary aetion for his attendance in eourt on the date fixed'! 

A. Yes, it will be very ~onvenience to the parties. 
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Q. Do you think that it will take much time? 
A. I think that is done in the High Court. Supposing there are five 

re~pondents anrl, two are not served. The Deputy Registrar sends !l prinVtli.i 
.notice to the pleader saying that so and so have not been served and that he 
-should take the necessary steps tQ arrange for their attendance on· the fixeu 
date. There are no witnesses in the High Court, but the same procedure 
can be followed in the lower courts. If there is a counsel the printed p01;t 
rard may go to him. 

Q. To the counsel? 
A. Yes. 
Q. The difficulty at present, I think, is that' the fact that a C'ertain wit­

ness or a group of witnesses have not been served is brought to the notice 
.of the court on the date of hearing and not before? · 

A. Yes, generally the practice is that this matter is brought to the notice 
of the court on the date of hearing. I have suggested that there should be 
a date before the actual hearing so- that any summonses which have not been 
served may be brought up to the court and son,e arrangement nutde Jar the 
issue of fresh summonses. 

Q. Don't you think to stay execution at the ·instance of a man who, has 
1ost his suit, is contrary to the intention of the Co'de? · 

A. The difficulty is none would purchase the property in the open xna:ket. 

Q. A judgment-debtor could, not complain of that. The pei'Son w'rong­
iully claiming to be an alienee could not complain of that. You don't alway!?. 
etay a sale because there is a claim by a third party. Don't you think the 
real intention of the Code was that the claim should be dealt with summarily, 
that the matter should go to sale, that the auction purchaser, if he is satisfied 
with the sale, should buy, and if anybody wants to question the auction 
purxhaser's title he can bring a suit? Can you see any real objection to the 

of! ale taking place? · · 
A. No. Not if it is put that way. , 
Q. Y~u think also that if co.~rts must sta:v execution, they ought to do ~t 

on t>~cunty? 
A. Yes. That might deter false claimants from going ·to courts. at all. 

Q. '\\'ben a man has lost a claim~ he must at any rate go out nnd he 
-should not get any relief after _that? 

A. Yes. The wrong suit goes on for 3 or 4 years'; in the meantime they 
,get benefit of the property. It is very difficult to get the mesne profits. 

Q. You think that special judges should be appointed at once for cases in 
which hundreds of witne!'ses have to be examined? 

A. Yes. 
Q. You think that in view of the decline in the purchasing power of money. 

the powers of appellate and other courts might be doubled? · 
A. Yes. · 
Q. And as tegards probate and administration, insolvency, guardians anu 

acquisition cases, you think, where the appellate work in the judge's court 
·is heavy, there will be no objection to the senior subordinate judge being 
entrust~d with that? 

A. Yes. . 
Q. You say in certain class of cases there need not be any second appeal 

to the High Court. What class of cases? 
A. l\Ioney suit,; up to a C'ertain value. 
Q. However tried? 
A. Yes. 
Q. Then you would raise that figure of Rs. 500 in the Code to a thousand? 

A. I would raise it even up to Rs. 2,000 if th~ district judge decided. 
. E 2 
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Q. You say you would not enhance the jurisdiction of the small cause 
court judges in this province at present. "\\'by is that P By the small cause 
court judges, do you mean the judges having small cause court powers, or 
you mean judges of small cause courts in the strict sense? 

A. In the latter sense. 
Q. You are in favour of introducing summary pr~edure in negotiable 

instruments, registered bonds, suits of ejectment of tenants, etc. You think 
these powers should be exercised by specially selected officers and up to a 
certain limit? 

A. Yes. 
Q. When you were at Delhi I do not think you had Order 37? 
A. Very recently I was empowered under Order 37. It was only availed 

of by ordinary persons and not by the commercial people at all. 
Q. Is there a great saving of time of the courts in money-lending cases? 
A. Yes. It saves a great deal of time. 
Q. I have bee~ looking into ~as~s on accepted bills of exchange and ,I have 

been rather astomshed at the fhmsmess of some of the defence. Of course if a 
rnan takes a defence and it is not patently bad in law, the thing must go to a 
hearing and the thing must be heard. Under Order 37, in a great many of 
the cases which occupied a great deal of time, Joobodv would dream of giving 
leave at all except when the cash is put into court? • 

A. I had only a couple of suits whi~h were puraly on acc·epted drafts. 
All these suits were on aC"Cepted drafti!, prices of th<! goods and the third 
alternative was damages. I am afraid Order 37 i-; not applicable to these 
cases, unless it is possible to pass thr.38 decrees. 

Q. Well, I am glad you mentioned that, because that might be dealt 
with. Of course we get exactly the same thing under Order 14 in 'England 
but we have no difficulty in that. For instan·~e yoo1 can onl:v Lring a guit 
under Order 37 if it is entirely on a ne1.ptiable ir:strument. If a man rloes 
not get the leave to defend, there is the end. If he does get leave to defend, 
then there is nothing to do, but for the plaintiff to go and say: " let me 
have two alternate claims and let the suit proceed as an ordinary suit." 
Don't you think that could be easily arrang':l•l for? 

A. Yeo;. 
' Q. Still Order 22 has also to be considered. The plaintiff might be told 

that if he has not inclu,ded a cause of action it is gone. There is something 
which might be done to make Order 37 more useful in such cases? 

A. The difficulty is that they cannot depend upon accepted draf~ in these 
cases .,;olely : they ought to make. suits alternative in their nature. 

Q. Do you think it would be bett-er that the defendant should come in 
under Order 37 and obtain leave to defent ex parte as he now can, or that 
the plaintiff should come in and ask for summary judgment in default for 
a reasonable affidavit of defence, or additional leave that defence should be 
given in the presence of the defendant? Which would you prefer? 

A. I would. prefer that the defendant should come in the presence of the 
plaintiff and ask for l~av~ to defend and if the leav~ i~ not granted well . th~t 
finishes the case. If It IS granted, then of course It IS open to the plamtiff 
to ask for an amendment. · 

Chairman.-Q. Did you have certain difficulties of this ~ort? A man sues 
on an acc-epted draft. The goods are, let us say, in the godown of the 
Bank. · 'l'he goods are deteriorating. The price is falling and the plaintiff 
wants to minimise the los,; by selling for the benefit of everybody. Did you 
have a lot of people apply to you for an order appointing a receiver to take 
charge of and sell the goods P 

A: Applications were made to me under Order 39, Rule 6, in which 
there is a provision that the court can order the sale of goods which are likely 
t(l deteriorate or for any reason which appears to it to be sufficient. In that 
case my procedure has always been to appoint a well-known business man 
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who has got experience in piece-goods and find out whether the goods were 
likely to deteriorate in value and in quality during the time that the suit 
was likely to last and in all cases I had no occasion to pass an order under 
Order 39, Rule 6. · 

Q. If the defendant rejects the goods and refuses to pay the bill, don't 
you think that when the plaintiff considers that the goodg would be better 
sold, you should not pay very much attention to what the defendant wants? 

A. Why should not the plaintiff sell away the goods before coming to 
~ourt? 

Q. The plaintiff thinks that, if he sells the goods, he could no longer stand 
upon his draft. 

I mean a man may be entitled to sell the goods but he <."'uld not both 
11ell the good!! with his own hands, pocket the proceeds and maintain an 
11ction for the full price upon the draft. He could not get it twice ove: .. 

A. He 'might reduce the amount. He brings a suit only for compensation. 

Q. Don't you think that in a case of that sort ~he plainti:ff is well entitled 
to get rid of the difficulties by coming to the cou:rt and asking the court to 
have the goods sold? 

A. There is one difficulty. The defendant's objection may be regarding 
the quality and description of the goojls themselves. The objection gener~lly 
it> that the goods in the cases do not correspond with the shipment -samples. 
And, the price fetched would be very little if you sell away the goods. If 
those goods are Rold away before the suit is decided, there might be little 
left on the record to show whether there was some validity in the objection. 

Q. Surely that could be cured by the parties inspecting the goods. If 
the defendant says that the goods are not up to t'las sample he might be 
allowed to inspect the goods some day before they are sold? 

.1. I should think that it would be a very salutary provision becar.se it 
helps nobody if the goods are wasted. 

Mr. Justice Stuart.-Q. Ho~ ,can the defendant take the plea that the 
cases are not up to the sample w-lien the cases themselves are not· opened? 

A. I don't know. 
Q. He might ask the man to prove· that the goods are not up to the 

satnple, but he could not deny because he has never seen them? 
A. Yell. 
Cl1airman.-Q. Don't you think it undesirable to keep the goods in a 

speculative market that is falling, falling and falling in order that the defend­
ant who has not seen the goods may have an opportunity of maintaining 
hi;, plea that the ·goods are not up to the sample? Don't you think that 
this part of the Code should be very freely used in every case where it is 
not clear that to keep the goods would .be for the benefit of the parties? 

A. 1\Iy own q.pinion is the goods should be sold by the court in ever3 
case in the presence of respectable persons-business people--who might see 
whether the godds are according to the description in the contract or accord­
ing to the sample. 

Q. If the defendant has not seen the goods and has not given reasocq.ble 
particulars of the defects you might give him a very short ·shift indeed even 
as regards ~be question of inspect10n. It is no part of the business of a court 
to shift about in order to create dishonest defences. 

A. Not at all. Of course we must keep some evidence when the goods ero 
being sold. . 

Q. The court might allow the defendant a reasonable opportunity of inspec­
tion; but whether the defendant keeps evidence or take:S evidence or gets s.ny 
evidence at all this is a matter for the party and the court need not worry 
itself. If the court is asked to give n. ,reasonable opportunity of inspection 
before the receiver sells the goods then of course it would be reasonable to 
allow him some days for that purpose. 
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A. I had to !ltudy this point. It did not strike me to strik~ c.ut thii 
plea. There was one ruling wherein it was held that the onus to prove that 
the goods were according to the samples lies on the plaintiff. 

Q. You could not strike out the plea but if it was a su1t based on a bill 
of exchange, then the onus would be on the defendant P 

A. Then of course the point does not arise ~xcept that the man has to 
s~ow that there was total failure of. consideration.. If there is anything wrong 
w1th the goods he has to pay the b1ll and then brmg an action for Jamages. 

Q. In all these cases the plaintiff wanted an order for sale and. the defend­
ant was resisting it. 

A. Yes. In. many cases the representation was that the prices were likely 
to rise. 

Mr. Justice Stuart.-Q. Do you differentiate between a man putting, to 
proof and denying. I have a right to say that I want to be satisfied that 
these goods are up to the sample but to say that the goods are not up to the 
sample is sheer nonsense. 

A. In one case I had to give a date and hear arguments on the point 
whether the onus in the case should be on the defendant or on the plaintiff. 

Chairman.-Q. In very many cases where people are presseJ with a verv 
beavy loss and where the defendant is a man who would take all sorts of 
<>bjections, the counsel do not always come prepared to meet the defence with 
the necessary documents. 

A. '!'hey are not even well prepared with the case. 
Q. This was happening at a time when probably the local bar had no 

j;pecially good experience of this class of work? 
A.Yes. . 
Q. The consequence was that you had to give a lot of different date3 

partly t9 suit the plaintiff's convenience and partly to suit the defendant's 
convenience in order to wrestle with the defences, because there was no 
{)rder 37. 

A. Yea. Lately we were anxious to have these cases compromised-rather 
than allow the cases to hang on. 

Q. In all those cases, I take it, there had been ample correspondence' about 
the case and about the appeals . 

. 4. Not at all, denials from the beginning, keeping quiet. 
Q. You mean no correspondence about the orders, nothing in writing to 

1!how tliat this contract was with the defendant firm? 
· A. In certain cases there was but in some cases they kept quiet. 

' ., 
Q. As a matter of fact at that time we know many of these Manchester 

'firms were offering large concessions-25 per cent. ~r 30 per cent.-&nd I 
-1uppose very often they did not press the J.>laintiff's case because they hoped 
hy some concessions to get their money in time ? 

A. Probably they had accepted orders from such people who i:IaJ uothing 
with them. They had property which could vanish in a inoment without 
..,ny possible trace. It was in the interest of the plaintiff to get out whatever 
-u,·as possible. 

· Q. Just one thina in those cases-Did you find that these people ought 
to have properly used' the provisions of the Code as regards getting correspond­
ence or documents so that these could be examined at the commencE-ment of 
.the case? 

A. Those who ha.d their representatives in India or offices, of t'ourse (hey 
-eould get their documents ready early enough. Those who were in England 
and only sent their touring agents who came and engaged lawyers, the law:yer 
l\·ould not allow the c-lient to go away and in those cases we hnve to g1ve 
.tlntes to get papers from England. 

-.Q. Did you get documents out of the defendant? 
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A. Never. 
Q. Why not? Did the lawyers of the plaintiff go about properly and useo 

the provisions of the Code to compel discovery? 

A. They gave notices to produce documents. 

Q. Did they make proper application for documents and asked the defend· 
ant to file an affidavit of all the documents he had relating to the matter?· 
Did they go according to the provisions of the Code? 

A. The procedure of course was to give notice to the defendant to pro­
duce certain documents and if the defendant refused they had to kP.ep quiet. 

Q. That is not th6 proper way. The procedure ought to have been an 
order on the defendant to file an affidavit stating what documents he has or 
has had connected with the case. Did you ever do that? 

A. Never. 
Q. If afterward,; it could be proved that he had a certain document, which 

he refused to produce, you can have him for perjury? 
A. Probably he might say he did not remember .. 
Q. You can deal with him again, you can strike out his defence? 
A. This procedure was not followed. . 
Q. That procedure in India was not understood? 
A. Never. 
Q. And when a judge like Mr. Coldstream does use it people call it some-­

thi'!,g like arbitrary and extraordinary and they rush up to the High Court~ 
A. Ye>~. 

Q. You will agree if it could be insisted that the provisions for discovery 
in these cases, particularly in export and import cases, were stringently 
applied they will probably stop much of the nuisance. These provisions are 
in the Code already-Orders X and XI. If the procedure for discovery is pro­
perly applied and if these documents are properly scrutinised at the beginning 
you can say .' what do you mean by this discrepancy ' and you can stop tb& 
nuisance. 

A. Yes. 
Q. Now I see you say there are many frivolous second ap{leals preferr~ 

to the High Court, that you would disallow all second appeals m money suits 
up to two thousand rupe&l and in all other suits up to one thousand rupees. 
The rig-ht of second appeals in such cases should be restricted' on the a.: am.'" 
principle as the right of appeal to the Privy Council from the judgmenti ot 
the High Court. Now as regards money smts up to two thousands, that :<a 

. an extension of pr&~ent law up to five hundred. As regards all other suita 
up to one thousand, that means I take it, provided security was given or 
provided the court was· satisfied, that there was substantial point of law? 

A. Yes. 
Q. What do you think as regards present application of Order 41, r.ule 

11, in the Lahore High Court. Do you not think that a great many second 
appeals are thrown out under that l!ystem? 

A .. I have no experience. 
Jlr. Justice Stuart.-Q. Have you looked at the figures? 
• .J.. No, 
Q. The Lahore High Court dismisses three out of five appeals without 

even sending for records, 
No reply. 
Chairman.-Q. Now you suggest that at the time of appeal the first appel­

late court should say that there is a point of law or not? 
A. Yt'B. 
Q. I think there is a certain objection to give the first appellate c~:~urt th• 

right to exclude appeals at its ~wn decision~ 
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A. High Courts do it while allowing appeals to the Privy Council. 
Q. Where the High Court differs from the judgment of the lower court, 

t.hen of course there will be a right of appeal P 
A. I have got a hazy idea about it. Of course in those cases in which 

there is a substantial point of law involved, there should be a right of appeal. 
But I have very little to say about this. 

Q. Even if the High Court refuses to grant leave you can ao and move 
their lordships of the Privy Council and they may or may not grant leave? 

A. Yes. 
Q. In England &. great many things are appealable on leave. Take the 

case oi Chamber Judges. You shall have to apply to the Jud<>e in Cham­
bers and it is not certain that he will always grant you leav~ to appeal. 
You go to thA court of appeal not on appeal but to ask for leave just as for· 
instance the man who has been refused leave to appeal goes to the Privy 
Council. 

A. Yes. 
Q. Well if you are going to try to restrict the right of second appeal do 

yQu not think that some effort should be made to Improve the first appeal? 
Do you think that it would be possible to have two judges specially selected 
from the Provincial Service to J:iear appeals up to Rs. 1,000 and under and 
make their decisions final both on points of facts and law? Do you think 
that that would improve matters? 

A. I have not considered that point. Probably you would require a num-
·ber of subordinate judges. 

Q. You object to it on account of expense that will be incurred on it? 
A. Yes. 
Q. In some· provinces, I do not know whether it is so in this province or 

not, the number of second appeals under Rs. 1,000 is so large that it is more 
expensive to deal with them by two High Court judges than to provide six 
or seven extra sub-judges for first appeals. In the case of the Punjab I 
rather gather than it may cost a certain amount of money, but do you not 
think that the aim ought to be to have not too many trials but to give a 
person at tpe earliest moment a sufficiently goOd court? 

A. Of course there is nothing to be said -against the principle. 
Q. So you think that the principle is right but the difficulty is with 

rtlgard to finances ? 
A. But at the same time people love to go to the High Court and 

ihey have more confidence in the High Court than in any other court thinking 
that they can get justice only in the High Court. 

Mr. Justice Stua1·t.-Q. In t-Jae Provincial Service have you got a suffi-' 
cient number of good and efficient judges to provide for these benches? I 
am simply asking this for information. 

A. Would you establish benches in each district? 
Q. No, we would give them as much work as they can do within a year. 

As regards your province I cannot give the number of appeals because I do 
not know the local conditions of this province. I can give you figures of 
my own province and I should call it 1,250 ·appeals sufficient work for a 
b~nch and not too much'. I cannot say exactly how many senior sub-judges 
would be required if these benches were established. There would not be 
benches for each district but for each division. They would sit at some 
central place so that all the districts may be at equal distance from the 
headquarters? 

"!. Yes there must be finality somewhere. 
Sir T. Desika Achariyar.-Q. I find from the administration report that out 

of 60,361 suits more than fifty thousand are of the value of Rs. 500 or less 
than Rs. 500, twenty thousand of the value of Rs. 100 and less than Rs. 100 
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and more than half of it less than Rs. 50. Having regard to this large ma!A 
of petty litigation, is there no way of having some of it disposed of as 
near the villages as possible? There are mediators in villages and the Vil­
lage Panchayat Act has been passed. . 

A.. How can we do it? The Village Panchayat Act itself was only enacted 
in 1922. / 

Q. We have been trying village panchayats in Madras. The rise in the 
number of suits instituted is most striking. 99,569 suits were filed as soon 
as the village panchayat courts were organized in the Madras Presidency. l 
want to know how it will work here? 

A. In the Punjab I have always heard that people have no faith in village 
panchayats. . 

Q. l\Ir. Calvert came the other day and said that there are as many as 
145 Arbitration Societies with about 15,000 members and that they disposed 
of a large amount of litigation which neiVer went to courts at all. 

A. I have very little experience. 
Dr. DeSouza.-Q. You made a complaint that ·.ministerial establishments 

in your courts are all undermanned and there is great cause of delay in the 
disposal of suits. Can you give us an idea of the· scale of establishment in 
sub-judge's courts and munsif's courts? 

A. l\fy idea is the number of process servers should be increased and the 
process serving department should be C.)mplete in itself. 

Q. What is the standard prescribed by the High Court for service in the 
number of process servers for e;J.ch court? 

.4. Sometime!! 1 or 2 or 3 proce:.s servers are added to each court. The 
litigation has increased but the number of process servers has not been 
increased to that extent. Each court has to send its processes to the,'­
n'azarat department and the nazarat department is under the senior sub­
judge. Of course he can have administrative control. But he cannot be 
expected to look into the summonses of every court whether they have been 
served. 

Q. I am asking you more about the clerical establishment . 
. L I should suggest that there should be a clerk· of the court in each 

munsif's court. A steno-typist would be much better in the place of a. 
reader. There must be 2 or 3 nazirs looking into execution work. 

Q. Is there no execution clerk? · 
A. Sometimes you give one to certain courts. 
Q. Do you mean to say that a sub-judge of the third grade works with · 

nothing more than one reader and one ahlmad? 
A. He might have a madad moharrir. He does execution work. But, it 

is very heavy. · ' 
Q. In an outlying court you don't have more than 4 clerks? 
A. Yes. 
Q. What would 'be the ordinary average institution of suits in an ordinary 

munsif's court? 
A. About 300, 400 or 500 in each month. 
Q. For the preparation of processes, recording of depositions, preparina 

decrees and executing decrees, in all these cases you have not more than 4 
clerks? 

A. Yes. 
Q. Is there any delay caused in the actual preparation of processes? 
A .• Yes; When they give a date of 2 months, the person responsible f~r 

the preparation of process sits idle. or is doing some other work or ir h~ IS 

('areful he might get the pro('ess written by somebody else or by a munsbt or 
by a process server and gets him paid by the people who apply for summonses. 

Mr. Justice Stuarl.-Q. Have you got a copying department 0 
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A .. It is under the Deputy Commissioner. 
Q. How does that wori!:? 
A. It works uns~.tisfactorily. 
Q. Is there unnecessary delay in granting copies? 

A. There is always conflict going on. The ~fficers in charge of the copying 
<department say that it is the civil officers who delay in giving the records. 

Q. So, there must be frequent delays caused in obtaining copies also? 
A. Yes. For production of certified copies we have to give dates if we 

:are satisfied that he has made an application. 
Q. Do you mear. to say that you have the copying department in the 

Deputy Commissioner's office and the records of the civil courts will be in 
;another buildinll:? 

4.. Thev are also undE'r the Deputy Commissioner. They are all in the 
same building. 

Q. In Lahore the records have to be carried a considerable distance from 
.one building to another to have the copy prepared. Is there not very great 
danger of the records being tampered with? 

A. Ye3. Errors could creep into the record office itself. 
Dr. DeSouza.-Q. You havf long experience of many courts. What would 

JOU suggest as to the reasonable scale of clerical establishment for munsif's 
courts and sub courts? 

A. A clerk of the court must be attached to each court. There must be 
:a reader or preferably ,a steno-typist. There must be an ahlmad and there 
~ust be 4 other clerks. 

Jfr. Justice Stuart.-Q. How would you divide the work between them? 
A. The ahlmad and an assistant will be in charge of original suits. 
Q. You would call him suits clerk . 
.4 .• Yes. The other clerk will be execution clerk and another miscellaneou!' 

:muharrir. The clerk of the court would look to the service before hand and 
he will be the responsible person to see whether service is made. 

Q. Are there any specific cases of delays? Just give us the dates of~$ 
·-:ases. 

A. The first case is Downie versus Benarsi Das instituted on the 9th 
December 1921 and decided by the District Judge on the 13th l\Iarch 1923. 
The other case was filed on the 19th November 1921 and decided on 1st 

, November 1923. Commissions to England were issued at the instance of the 
-pia in tiff. 

Q. The commissions were issued at the instance of Mr. Downie himself? 
A .. Yes. Moreover the evidence of the plaintiff was not ready and that 

-delayed the case for four or five months. The defendant did not take as 
much time to close the case as the plaintiff did. 

Q. Your trouble is that this man had absolutely no knowledge as t{) the 
conduct of the case either in India or in England and they come out abso­
iutely unprepared. 

A. Sometime of course that is so. 
Q. The defendant also takes every frivolous and dishonest plea that he 

possibly can . 
• 4.. Yes. 
Q. I understand in Delhi there are a number of old established firms who 

are carrying on business for a long time and who never come to the court. 
A. Yes. 
Q. But on the other hand you have got a large increasi_ng number of 

firms which have been in existence for a few years and their standard of 
eommercial honesty leaves much to be desired, and these are the people wh<> 
B!'e mostly in th~ court. 
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A. Yes and the manufacturers and shippers in England are careless i.. 
accepting orders of everybody without finding whether they had credit with 
any bank and whether they have been doing any piece-goods trade at all. 

Q. Some of them had shops about six feet long and about three feet 
broad, and they were selling cloth by yards and they sent orders fur big: 
con;;ignments. But these cases are coming t.o an end now? · 

A. Yes. If they had understood t.he law of arbitration it could hav-.:;. 
been applied and there would not have been so much trouble. 

Q. W'hat is your estimate of the real needs of normal commercial DeU;i,. 
needs in the way of courts? Do you think they req•.1ire one special commvr· 
cial court? 

A. I should say that about eighty per cent. or even more cases are com-
mercial cases in the sense of the term as defined in the rules. 

Q. Would not that rather postulate the necessity of a commercial court? 
A. Yea. 
Q. Of course there is another difficulty. You tel~ us very frankly that 

you had really to learn your commercial work at Delhi. If you had studiec! 
commercial work in the office of a commercial solie1t01 in practice in Calcutta 
would not that have helped you very much? · 

A. Yes. If the lawyer had also been trained. · Jf the lawyers themselvef>­
kno.v what they say thep we can understand them. 

Q. Do you not think that the p.ublic have got a certain reason of com­
plaint that when you get a sub-judge in Delhi and he begins to command the 
confidence of the public he is bound to be transferred on promotion? If he­
is a good man he is bound to be promoted and he is bound to be transferred. 
Do you agree that a remedy would be to make a special appointment on­
special pay? 

A .. B•1t a sub-judge would not like to stay for more than three or four 
yea;-s for some other reasons. 

Q. Would you like to start a procedure on the line of presidency small cause· 
court judges? They are there permanently. Do you think that system would 
work in Delhi? • 

A. It might or might nut work. The people wou'd not like me to decide­
their cases because I know them, the kind of business they have and I have 
decided their suits. 

Sir T. Desika Achariyar.-Q. I want to put you two or three questions con­
nected generally with the codification of the substantive law and as far as 
possible minimising the necessity of taking oral evidence. What do you 
think of the Transfer of Property Act being extended to this province and 
making all transactions being compulsorily evidenced by documents? 

A. The principle of Transfer of Property Act is applied to this province. 
The difficulty is that here in the agricultural country we have got revenue· 
officers and there are wills, mortgages and even redemption by mutation. 
The Transfer of Property Act is meant for enlightened peop:e. 

~!. I do not know if people in other provinces are more enlightened whero­
the Transfer of Property Act is in force? 

A. I understand that. I think there will be great difficulty experienced 
by those who live in the country or ilaqa to get documents executed almost 
in all cases: -

Q. Do you think that it is not possible to have this Act extended to this 
province? 

A. No it is not possible. 
!lfr. Justice Stu.art.-Q. Surely you have got in the Punjab no portion a.s 

backward as Bundhelkhand in the United Provinces. We have extended' 
the Act to that part of the provinces and we do not find any trouble there. 
You depreciate yourself too far if you say that you are more backward tharr 
llundhelkhand. 
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A. I do not think we have had much trouble in the evidence being let in 
on these pleas that there has been an oral sale or there has been an oral 
mortgage. As a matter of fact the courts here have very little to do with it. 

Sir T. Desika Achari·yar.-Q. Apparently there has been no litigation in 
which oral evidence was let in? 

.4 .. Yes. 
Q. They are, I understand, followed by mutations and possession is 

recorded in the revenue papers? 
A. Yes. 
Q. Do you think that it would be of no use to extend this Act to the 

Punjab? 
A. Yes. In fact there are very few cases in which oral evidence is let in. 

It would not do too much benefit to extend this Act to this province. It 
will be troublesome. . 

Q. I would like to ask you something about another matter and that is 
customary IaN? · 

A. I should think that customary law has been so much discussed in rnl­
ings that practically we do not require any codification. If there is any 
case in which custom is involved we at once come to know whether the man 
will su,cceed in this case or 'not. You cannot stop custom everywhere and I 
do not think codification can help much. At the same time we have Riwaj-i­
Am in each district which deals with speci:.tl customs of that district. 

Q. I think in the 'Gnited Provinces they have got Wajib-ul-Arz? 

A. But the Riwaj-i-Am is much more elaborate than Wajib-ul-Arz. 

Q. I am putting you this question to get some information from you because 
other witnesses who· have appeared before the committee have told us that 
the first and the foremost thing to do is to codify the customary law. I 
think the trouble to which thev refer is that in certain cases there is no res­
triction and no limitation as t~ the right of the plaintiff to bring a suit? 

.4. Supposing a man or a woman alienates his or her property, then his 
or her reversioners or collaterals of any degree can bring a suit after a lapse 
of time. 

Q. I am not an expert in this matter, but- I would like to be enlightened . 

.4 .. Yes that is the real difficulty which we feel here. 'When a man or a 
woman-widow, owns property and there is no reversioner up to the fifth 
degree, a reversioner of the sixth degree would come in after ten or fifteen 
years and bring a suit for possession. These are the anomalies of the cus­
tomary law. 

(J. Are there any branches of the customary law which can be codified? 
A. Yes there are certain branches of the customary law which may with 

advantage be codified. 
Q. Are there precedents on almost every question which are conflicting 

and .therefore cause confusion? 
A. I should not say they are conflicting. It depends upon time. The 

rulings of older times do not tally with rulings of to-day. 
Q. Do you mean to say that there are superseding rulings? 
A. Yes you may call them superseding. 
Q. Well what is your opinion about the execution of decrees in respect of 

agricultural lands? 
:1. There is a conflict bet.ween judicial officers and revenue officers in that 

case. You can only attach produce but not the l:'Lnd. You canno~ sell land 
in anv case and then attachment can only bE> contmued for a cert.am numbe,. 

.of ye;rs and no more. The greatest difficulty is, if the produce 1s attached, 
to know who should be responsible for the payment of land revenue. 

Q. Well how would you prevent that conflict? 
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A. The only thing that can be done is to bring this matter to the notice 
<>f the Collector that he and his subordinate officers might pay more att~n­
tion to it and some rules might be laid down for their guidance to prevent 
.any conflict and abuse of these powers by some low paid revenue officials. 
You cannot take it into your own hands, because the question of land 
revenue is involved in this case. 

Q. So with reference to the execution of decrees against land, you think 
that they may continue to be executed by revenue officers, but there should 
be some administrative orders required to see that there is no conflict between 
them and subordinate judge's court and that they should act quickly wit.ti­
<>ut any favour towards the agricult.urist because they are interested in themP 

A. There is the patwari who is at the bottom of thE.' whole thing. The 
Deputy Commissioner never goes, the revenue• assistant seldom goes there 

, and the tahsildar goes only when there is an important case. The patwari 
is more interested in the zamindar than in the money-lender. It is generally 
he who makes statements that the debtor has so many children and so much 
is requir<?d for their maintenance and he has to pay so much land revenue 
and therefore so much should be ldt out for that purpose. It leaves nothing 
for the decree-holder. 

Q. So there is some room for some 1ule to be IJlade in connection with the 
execution of decrees against agricult~ral lands? 

A. Of course civil courts do feel that they are obstructed in having their 
de<'rees executed and the amount thereof realised for the decree-holder. 
The remedy is not that they should get power, but the remedy is that 
the highest judicial,officers should combine with the highest revenue officers 
and make some rules or modification and allow civil courts to criticise the 
reports of revenue officers and make thell.l agl'ee to their own views. 

Q. That is not the law. Of course the law may be modified with advant­
ag~ to certain extent? 

.4 .• Yes. When a decree against agricultural land is sent to the Collector, 
no ono pays any attention there. 

Q. What is your opinion on the system of allowing a person who is a 
party to a document or a tramAction to say that a document executed by 
him is a sham and was never intended to be acted upon? I S;)e you say 
that the existing state of things must continue . 

. 1. l\ly idea is that he who denies registration, must prove it, because my 
view of judicial law is that however frivolous a plea may be, you cannot rul~ 
it out. 

Q. The question is whether the law should exist as it is or should b111 modi­
fied in some form? 

.4 .• If a point has been wrongly ruled then there must bs revisions, 
appeals and so on. · 

in? 
Q. Why should not there be a strict rule to prevent such pleas being pui; 

A. Then they will plead fraud, misrepresentation and so on. 
Q. Is there any trouble with regard to benami transactions? 
.-1. Not here. 
Dr. DeSouza.-Q. Coming now to institutions if the institutions in any 

particular court are in excess, will you ask for an additional man P 
A .• Yes. 
Q. What is the copying fee? One of the witnesses complained that .the 

copying fee is exhorbitani;. 
A. I hnve no experience of that. I know of a case in which the file con­

sisted of forty pages. I was then drawing rupees three hundred a month 
and I found that the· copying fee was over four hundred rupees for thai 
particular file. 

Q. How many f\!are ago was that P 
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A. That must be ten years back. 
CJ. And the rates have been considerably enhanced now? 
A. I do not know. That file came to m~ for signature and he got about 

two hund:::-ed rupees for the work for which I got rupees one hundred and: 
fifty. 

Q. There is just one point in connection with the case on which 1\Ir. Jus­
tic_e Stuart started examination. I ask this question because I have got the 
evidence of 1\lr. Moss before me. 1\Ir. 1\Ioss says that he made an application 
for documenta being produced by the defendant and his lawyers did every­
thing that he could possibly do. The courJ; rejected application for the pro­
duction of the documents and the reason given was that a man could not be 
compelled to produce evidence against himself. Do you recollect that? 

A. l\Iy view is that the general impression amongst the lawyers is that 
if you asR: a party to produca a document and he does not produce it he 
cannot compel the production of that document later on. His counsel" 
might have told him , .....• 

Q. No he says the judge told him. 
A. That is not true. 
Q .. 1\Ir. l\Ioss also said that. the case was delayed for many months because 
mission was issued to England without any reason. 

A. It was at the plaintiff's own instance. 
Q. And therefore he cannot complain of the delay which was really caused 

~hlm. · 
.·1. The delay is also cau'led by the defendant. He produces such a plea. 

as necessitates the issuing of a commission to England. 
Bakshi Tek Chand.-Q. Yon have ,suggested that there should be no second 

appeal in cases the value of which is up to two thousand rupees. Do you 
restrict your reply only to money suits or to land suits as well? 

A. Primarily my reply applies only to money suits. 

Q. I was particularly going to ask you with regard to land suits. Is it· 
·aot a fact here that the artificial value fixed for a land may only be two 
thousand while the market value may be ten thousand? 

A. I quite understand you. Of course I. never mean to include thos~ 
eases. 

Q. One other suggestion you have made that the courts be given dis­
cretion to disallow the examination of witnesses. 

A. If you have allowed sufficient time to the party to have them served. 

Q. "'ben the man is served and ho does not appear then you would allow 
the court the discretion not to permit that man being summoned? 

A. If the case for defence is reasonable. 

Q. Surely you do not want the warrants to be issued to the parties? 

A. I have suggested in my report that even before the witness has been 
::i!rvcd he keeps away or the party wants to keep him away. In that case 
the warrants can be issued. 

Q. Do you not think that courts are rather lax in applying the Penal 
Code against witnesses in issuing warrants? 

A. If a witness is served it is seldom that he does not appear. Only 
in those cases the hearing is adjourned where the witness is not paid the diet 
money. _ 

Q. If the present rule is strictly enforced there is not much room for 
modification; At least these provisions have not been given a fair trial if I 
way say so? 

A. There must be something done to stop the intentional keeping away~ 
I would not like io change the procedure. 
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Q. \Yith regard to delays, after the Armistice there was abnormal litin-a. 
iion. Ha,·ing regard to the state of normal litigation in Delhi do you think 
ihere is sufficient work for one commercial sub-judge there? 

A. I think there will always be work for two commercial sub-judges .. 
"There is no ilaqa and there are only city cases. 

Q. You think there is room for at least two commercial sub-judges? 
A)' One at least. 
Jlr. Coldstream.-Q. You have worked for a long time and you got t.> · 

know the working of the courts. Yo11 have mixed a lot with people and 
socially you were· well-known. Did you hear of any complaint about tbo 
delay-the ordinary delay? 

A. You mean to say from the residents of Delhi. 
Q. Yes. 
A. No, of course ne o~ spoke to me. 
Q. You did not find that there was a great cause of <Jomplaint? 
A. No. 
Q. You saw the working of the junio:· courts and you heard their appeals. 

It has been suggested that these sub-judges shoul<l now be recruited from the 
local Rar. Do you think if you recruit sub-judgt!B from the local Bar the 
work of the courts would improve and would tend to more rapid disposal of 
suits? 

.1. If a man has put in some practice as a lawyer he can prove his merit 
.on that side. He would not like to come and work on three hundred rupees 
if he is an efficient lawyer. 

Q. Do you think that recruitment of subordinate judges from the local 
bars in places like Delhi would expedite disposal? 

.4.. I should think not much. 
Q. Were you a practising lawyer before you joined service? 
A. I was given a direct post by the Government on account of my family. 

Late JASWANT RAI, Senior Sub-Judge, Lyallpur. 

Written Statement. 
I. 

1. The period supposed in the Punjab for all original suits is 4 months . 
.Courts have to show in their periodical statements cases pending over· 4 
months. This should in my opinion be raised to six months, for courts of 
1st and 2nd class sub-judges at least. 

4. Recruitment in part at least must be by competitive examination. 
5. The new;. recruits should have besides a short settlement training, 

judicial training for 2 or 3 months with selected senior sub-judges. The 
Hon'ble High Court in }.919 sent a class of 5 munsif candidates to me for 
one week's judidal training. The Appendix A to this note is a copy of my 
report on the subject and will show on what lines training needs be given in 
this province. 

6. Certainly. 
25. I have no op1nwn to give as to tbe desirability of the application 

of the procedure under section 106 of the Transfer of Property Act to civil 
suits, but in my humble view the courts themseJves are more to blame for 
the long delays in service than the process-serving agency. Processes· issued 
by High Court and district judges are seldom returned unserved. I seldom 
have to postpone a case for failure of service due to fault of a process-server 
~mder my own control, • as the moment I find a process-server at fault, I 
<lo not hesitate to suspend biro and if his previous record is bad, even to 
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dismie:s him.* A few punishments meted out promptly stop all further 
trouble from that quarter. The difficulty with lower courts is that. they 
do not assert themselves, they, or rather their readers each time mechani­
~ally write out the order, " Summons not served. Fresh summons." They 
do not pause to enquire:-

(1) If the address given by the party was correct and complete. 
(2) If the process fee was paid by the party and in time. 
(3) If the official concerned wrote out the summonses correctly and 

legibly. 
(4) If he ·handed them over to nazir in time. 
(5) If nazir entrusted them to the proper peon, and in good time. 

If all these .points are favourable, one has yet to see: 
(6) In case the peon reported in time for the nazir to make a fresh effort 

or to obtain orders from court, or help from the parties if that. 
was done. 

(7) If the summonses were returned by the nazir in time. 
(8) If the court official who received the dak passed them on to ahlmad. 
(9) And if the ahlmad placed them on the proper file. 

It is not unusual that the address given is wrong or incomplete, the 
process fee was pocketed by a vakil's agent or by court ahlmad, or misplac­
ed by the latter, or paid very late. It is not unusual that the summonses 
are written not by the proper official himself but by a candidate or even 
peons attached to court are sometimes utilised to write them, with the 
result that summonses are badly and wrongly written. Sometimes they remain 
with the ahlmad or the nazir who would not issue them until he is tipped, and 
sometimes it is due to his carelessness or oversight. The nazir seldom 
properly checks the peon's report with a view to make fresh and earnest 
efforts for service of summonses issued by subordinate courts, while he is 
genarally more careful in case of those processes issued by higher courts. 

It has not happened unoften that a case is adjourned as summonses were 
supposed not to have come back while they were lying with reader or in a 
loose bundle in the ahlmad's almarah or with nazir. 

And yet process-servers are alway~ held liabl~ for all causes of non-servioo. 
They are a bad lot I admit but certainly not worse than men of their 
status in other departments, e.g., police constables, canal patwaris, revenue 
peons, and are capable of considerable improvement if f'ourts take proper 
care. 

The time spent on the enquiry into real cause of non-service 
is well spent as when the real offenders are found out and duly punished, 
whoever they be, occasions for such enquiry will diminish automatically. 
When once the officials and peons realise that the presiding judge is keen, 
they at once become alert. 

When at Lahore. I issued a general letter to all courts inviting their 
co-op~ration by making r.roper enquiries in cases of non-service and reporting 
to me whenever peons are at fault, but few courts took pains in the 
matter beyond complaining on all occasions against the proc~ss-servers in a 
general way-which can be of absolutely no use. I did the same thing at 
Lyallpur but with the same result. 

I have now started another experiment. I have opened a register provid­
ing a column for each court in the headquarters of the district, that register !s 
sent monthly to each officer who is asked to note if he had any specific co~­
plaint against any individual peon and if so, he may please give full partl­
eulars. To encourage good work by peons I select 4 men who have done the 
largest number of personal service of processes during the previous quarter 
to work as assistant bailiffs during the next quarter. This stimulates some· 
of them at least to show larger percentage of persoaal service. 

•See Appendix 3. 
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The recent orders of the Hon'ble High Court that each civil coun. ~hould 
be given its own peons entirely under its control are bo.und to lead to better 
service if the presiding officers take interest in it, and not leave the matter 
entirely to their ahlmads or naib sharifs. But a larger number of men 
shall have to be provided as different men will now have to go to the same 
beat taking processes from different courts where previously one man went 
with processes from all courts or the peons may be allowed actual railway­
fare or tonga hire where journey by rail or tonga is possible as that would 
shorten their work. 

I gave with my report to the Registrar, High Court,. regarding training 
of munsif candidates abstract of orders in two cases tried by two different. 
munsifs as Appendices 1 and 2. • They are typical cases and their perusal 
(which is worthwhile) will show fully that the delays are not mainly due· 
to process-servers but on account of the presiding officers' lack of enthusiasm 
and of earnest business-like way of doing a case; they sometimes have a 
tendency to p6stpone a case on any excuse and to be led by all men and 
all circumstances rather than to have their own method and system and to 
compel others to adapt themselves to it. Working sy&tematically I was 
able to reduce very heavy files of old cases of 3 ·courts, senior sub-judge, 
Lahore (from 50 to 3 in 5 months-1917), 2nd sub~judge, Lahore (from 48: 
to 6 in 4 months-1917) and senior sub~judge, Lyallp.ur (from 75 to 6 in 17· 
months-1923-24). This is not to show my personal work but these figures 
clearly indicate that with the same process-serving establishment work can 
be well controlled if the officers apply their mind to this branch of their 
duty and take courage to handle them justly and not softly always, and 
if it is realised that charity towards peons is misplaced and often means: 
cruelty to litigant public. 

28. Certainly as regards post office; telegraph office can also be used 
as a very effective aid when dealing with other districts. Reply prepaid 
wires to enquire if particular summonses are served or not when their"return 
is expected, will bring prompt 11eplies, their cost being counted as costs in the­
suit. 

Village o/ficials.-It should be II\Rde specifically a part of their duty to 
help service of procpsses by process~servers and bailiffs. I would not entrust. 
direct service to them. 

29. Yes. 
30. Pleaders cannot do much in the way of helping service. The recent 

orders of the High Court that the parties shall be responsible for servi.ce of· 
their processes and that no second process should issue unless the party request­
ing it had done its best to have the service effected arvl that party or agent 
must accompany the process-server, afe quite sufficient and if properly 
followed should go a long way to improve service. 

Hitherto parties or their pleaders did not consider it any part of their· 
business to help service. They considered their duty ended with depositing 
process fee. 

33. Certainly. 
41. Yes. The suggest~on, if accepted, would be very helpful. 
54. The courts to which a decree is transferred for execution should have, 

the powers stated in the question. 
56. (a) Emphatically No. (b) No. (c) Yes. I would not approve of the· 

suggestion cited in the last sentence of this question. 
63. A single notice in the beginning should suffice. 
64. 'Writs of attachment and sale-proclamation may issue simultaneously. 

Notice on such vakil should be ruled as sufficient service, if vakils can· 
also be directed to keep a record of their client's addresses and to accept 
service for them and communicate court's notice, to them. If clients fail" 
to keep their counsel in touch with their addresses, they will have to thank 

• Copy attached herewith as Nos. 1 and 2. 
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!themselves in case they suffer for want of communication of any notice to 
.them. 

65. No. Only they should help our process-servers and bailiffs. 
66. (a) I am not in its favour. 
(b) and (c) It would not arise. 
(d) I approve of it. That would simplify things. 
·(e) I would not disturb the present law on the subject. There neeus be 

mo final decree. 
It is necessary to have provision in the decree for personal liability when 

·security is exhausted. 
67. Yes. This should never be done until security to the satisfaction of 

rthe first court is furnished. Reports should be called for from first court 
and the other party heard before ·stay of execution. 

In urgent cases telegraphic reports may be called, or the other side 
.ealled by wire. In a case recently decided by me one party twice got High 
tCourt's orders staying possession by Receiver, once when he appealed against 
JIDY order and again when he filed L.P.A., and thus taking long 
time was able to do damage to the partnership property to the 'extent of 
Rs. 60,000 which amount it will be exceedingly difficult now to recover from 
'him. I think an irreparable wrong has thus been done. 

'The safeguards suggested by me would I think be more efficient than 
.compensation, though powers to grant that also may be useful on occasions. 

69. It should be ruled definitely that the execution of decree should not 
'oo stayE:d until a judgment-debtor is adjudged insolvent. 

70. Execution proceedings are very :considerably delayed frequently by 
processes issued against land through Collectors. The Collectors and the 

1revenue assistant do almost nothing in these cases beyond passing the 
papers on to the tahsildar and agreeing with him when his report comes. 

'The due interests of the zamindars and the policy of the Government can 
well be entrusted to civil courts. They can get help from tahsildars or 
patwaris where necessary. 

87. Customary Law in the Punjab, at least a few well recognised cu~toms 
may at once be codified, e.g., a daughter precedes collaterals in respect of self­
acquired property left by her father. I ha.,..e had cases in which I had to 
waste considerable time in recording voluminous but useless evidence sup­

.Posed to prove the contrary. 

n. 
APPENDIX A. 

·To 

The Registrar, High Court, Punjab, Lahore . 

. SIR, 
With reference to your endorsement No. 1499-G., dated 19th March 1919, 

I have the honour to report that the candidates mentioned therein attended 
my class from 24th to 31st ::\larch 1919 and were given judicial training on 
the lines indicated by the Hon'ble l\Iessrs. Chevis and Scott Smith J. J. 

2. They were given the practice and procedure t>bserved in courts from 
the point when a new plaint is received upto the pronouncing of the judgment. 
They were advised that they ought not to accept any plaint until it was 
accompanied by the documents, relied upon and in plaintiff's possession or 
-oower and also by a list of others, also relied upon but not in possession or 
power. If plaintiff says he has no document to rely upon, it would be 
safer to have a written statelhent to that effect from him with the plaint. 
·Similarly when the defendant appears documents on which he relies should 
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be taken over from him, if in his possession or power or a list obtained if' 
they are not in his possession or power or a statement recorded that he· 
relied upon none. 

3. Great stress was laid on a proper handling of the case at the first hearing. 
as a thing well begun is half done. By carefully studying the plaint and 
the pleas, examining the parties and the documents produced and discussing 
the matters with the parties and their counsel it would be discovered that 
there are often very few items of real dispute. A file from my own court 
...-as taken in which the defendant No. 1, raised the following preliminary· 
pleas:-

(a) Plaintiff was adult and could not sue through the next friend as-
he has done. 

(b) Calculation of interest was wrong. 
(c) Plaint was not properly verified. 
(d) Wrong name of the defendant No. 2 was given. 

Plaintiff and his next friend were examined as to plaintiff's age and they· 
both admitted that the plaintiff was 20 years old; amount of interest was­
caLculated and corrected, the verification rectified".and the correct name of 
the defendant No. 2 obtained and the plaint aJ)lended then and there. 
The whole thing was finished in ten minutes. A slovenly court would 
have probably given a date for replication and on that date returned the· 
plaint for amendment and possibly lost some weeks over these trifles and' 
would have left the calculation of interest as an issue between the parties. 
In another case a preliminary point of limitation was disposed of at the· 
first hearing after examination of the parties. 

J n a 3rd case there was a preliminary point of res ju.dicata. The file· 
of the previous case was immediately sent for from the record room and shown 
to the plaintiff's counsel who aft~r seeing it withdrew his claim at the first 
hearing .. 

4. Service of p?'ocesses.-The candidates were impressed that failure of· 
~<en·ice is a constant source of delays in civil cases and the poor process-server 
is nlways believed to be at the root ,,of the evil, but my experience is that the· 
f'ourts themselves are most to blame. Cases are postponed for want of service· 
in a most mechanical way without giving the matter the least thought. If the­
f'nnrts, when receiving the reports "summons not served" instead of giving· 
the mechanical order " issue fresh summons " paused for a moment and en­
quired why it had not been se!'Ved, whether it was due to the process fee not 
having been deposited in time, or due to the fact that the wrong address was­
gin•n, or that the ahlmad of the court issued summons very late or the nazir· 
unduly detained •them or the peon did not make proper efforts to find the· 
man and then the court took serious action against the person really at fault, 
whoever he be, the process serving would improve within a month. The time· 
~pent in this enquiry will be time well spent and the time thus spent in a few· 
cases will save many a future adjournment in other cases as well. Once it 
is realised that the presiding officers of courts mean business and tolerate no· 
humbug of nny sort or in any quarter most of the little troubles will disappear~ 

5. ProclHmations in newspapers.-The candidates were reminded that the 
issue of proclamations under Order 5, Rule 20, Civil Procedure Code, in. 
newspapers, in the un-intellip;ent way it is being done serves no purpose. 
Jn (·ases in which the defendant is a Hindu· notice is often published in-
1\lohammadan papers and vice versa. Proclamation by beat of drums in 
the village or muhalla is much cheaper and often very effective but when 
notices have to be sent to newspapers only those papers should be selected· 
which are honestly believed to be likely to be read by the party concerned. 

6. Servire of u·itnesses.-The class was advised that the power to· 
i~sue bailable warrants of arrest of witnesses and to attach their property 
should be boldly exercised when it is believed that a witness is deliberately 
kee'[ling out of way. Sometimes the employees of firms and of different 
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departments of Government take time and several hearings to come up. 
When the case is thus being unduly delayed a departmental order or pre­
ferably a wire to the head concerned in most cases promptly secures the 
attendance of the required witness. With little intelligence and interest in 
the work the cases simple as they generally are could be finished in no time. 

7. Practice in coud's routine work.-Class was given some practice in 
.framing issues. They were given plaints, pleas, ·replications and statements 
of parties and required to frame issues which were then revised and corrected. 
They were also asked to take down evidence in a few simple cases. They 
were also given practice in writing the usual routine orders. It was noticed 
.that they wrote bad orders and in forms worse still. Instead of depending 
upon their readers for the training in daily routine work they learnt this 
with me. 

8. Record Room-Typically bad cases, object lessons on adjournment and 
delU-ys.-As suggested by the Hon'ble Judges tm-3 candidates were taken to 
the record room and shown many decided files. Some typically bad cases 
were examined to impress upon their minds the most usual errors. Advant­
age was taken of these files in showing how cases were adjourned on most 
frivolous grounds for filing pleas--for compromise, for arbitrator's award. for 
commission's report, for examination of parties, for examination of docu­
ments, for statement of a single witness (without any strong measure beinrr 
taken to get hold of the man), for documentary evidence, for parties not 
having deposited process fee or filed list of witnesses, f(lr arguments and for 
judgments.· I beg to submit as appendices to this repcrt abstracts of order~ 
in two "'ases selected by me and it will be noticed how excellently they 

cserved the purpose of object lessons in defiance of the very strong letter of 
the Chief Court No. 2144-G., dated lOth April 1918, warning that if the 
judicial officer persisted in this practice of long adjournments on inadequate 
r,rounds their promotion would be stopped. 

9. Ex parte proceedings and dismissals in default.-Great emphasis was laid 
-on the fault of hasty dismissals and restoration of cases so wrongly dismissed 
afl 1. matter of course and conversely of passing hasty ex parte decrees and 
th..,n· setting them aside as a matter of course. This device deceived· none 
but the officers themselves. It simply added to their own work. They 
were impressed that it is safer to wait till next day as a heavy rain, impas­
sable village, roads or the rr,issing of a train '"ight ~om(·t.imes delay .tn c ther­
wise prompt suitor. This has been my practice with most suocessful results. 
I had not one case dismissed in default during the whole year 1918 and 
so was saved the ordeal of calling "Kaifiyats," calling files, issuing notices 
to show cause against rctoration, calling witnesses in proof of cause for 
absence and then starting the case after all this worry from the stage at 
which it was dismissed in def~>.ult and all this intermediate work for nothing. 
Several cases examined in •.hao record room shower} t.hat the munsifs 
-decreed claims ex parte without the affidavit of the process server as regards 
service and further that the summons even were placed in part B (nathe be) 
·of the file. It was pointed out to the candidates that this was very wrong 
:as part B would be destroyed after a year and when after some time the 
·defendant applied for having the ex parte decree set aside no summons 
would be there to show whether he had been properly served or not. 

10. Commissions and arbitrators.-The tendency of issuing commissions on 
·every possible excuse was strongly depreoated. It showed slackness and a 
desire to throw your burden· upon others. It seldom saves time. Even 
in accounts after considerable time is lost in getting commission's reports 
you get objections to decide in whir~ you have often to go over thl" whole 
of account again personally. 1\Iuch simpler method is to let each party file 
his own account, and if the accounts are with one party only let that party 
file it in court and also furnish abstracts and brief tabular statements to 
show the results at a glance and then the opposite party should be asked to 
examine them and file his objections. An examination of parties after thie 
will considerably simplify matters and the few items that will still remain 
disputed would form the subject of issues and be decided after evidence. 
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Commission should not be used merely as means to oblige friends. When 
it is necessary to issue a commission, only very reliable and prompt men 
should be selected and they should be unhesitatingly dismissed if their report 
is not received in a reasonable time. The same remarks apply to arbitrators, 
the power to dismiss whom should be freely exercised as soon as the award is 
being unduly delayed. 

11. Sadar munsif courts, execution work, special kanungo.-The last 
day was spent in the sadar munsif's court and the candidates shown the 
realities of their would-be daily official life. When the candidates noticed 
that the munsif was issuing fresh summons without making any enquiries 
into the cases of the previous non-service they at once pointed out the 
defective practice. They observed and were seriously warned against the 
reprehensible practice that an ahlmad was finishing execution cases when 
the munsif was awfully busy with his regular suits. They were told that 
this was a direct invitation to the ahlmad's corruption: a man of salary of 
Rs. 15 or Rs. 20 entrusted to decide all the execution cases. There is no 
wonder that realization through courts are so small. They were impressed 
that the execution cases are as much a part of their duty as regular suits 
and sometimes involve difficult questicns of facts as well as law and 
must be attended to personally. In this .connection they were shown a case 
from my court in which a report was received' that the peon found the 
judgment-debtor too strong for him to arrest and that no neighbour would 
witness the report. I at once gave the order that the civil nazir should him­
self go taking two peons with him and arrest the man. Such an order could 
not be given by an ahlmad who would mechanically write, " issue warrant 
again." It is not sufficient that a munsif should do his work honePtly and 
intelligently, he is responsible for the purity of his court staff as well, which 
is bound to deteriorate if the staff is left to itself. 

12. A munsif was recording evidence in an old land case. The oppor­
tunity was seized to show how much time could he saved if the services of the 
special kanungo had been utilized. 

13. Inspection of spot. Punctuality. Bar.-Useful hints were given, on 
these subjects. They are not to be travelling allowance hunters, but should 
not shirk going to the spot when necessary and when they fix a date for 
inspeC"tion of spot they must go 1oflere punctually. Punctuality in their hours 
and dates in court and in camp will reflect on the quality and quantity of 
their work. The candidates were advised to be courteous and accommodate 
the members of the bar as regards date and time as far as possible and to hear 
them very patiently but they should not play like a rubber ball in their hands 
and should freely resist any effort to unduly lengthen the case by irrelevant 
questions or frivolous petitions. ' 

14". Registers. Shariff's petty accounts. Civil Courts' deposits.-The 
candidates were told that if they gave but half an hour each month to their 
regi&ters, they will not have occasions to call files from the record room 
constantly for " Kaifi;vat." Their Register No. 1 would be complete 
and enormous time of the courts' officials, parties and record room people 
would be saved with the observance of this simple precaution. 15 minutes 
a day to Shariff's petty accounts and Civil Courts' deposits would save many 
an embezzlement and will give an impression that the presiding officer knows 
his business and neglects no branch of his duties. 

15. Conclusioll&.-It will be seen that I have tried to make the best use 
of the candidate's time. Yet I feel many things have for want of time 
been left over which they could learn with considerable advantage if we had 
more time at our disposal. The result of my experience of this week's 
training• is:- · 

(i) that snch training is very badly needed. I should think it is indis­
pensable. 

(ii) If the munsif-beginners learn their work, properly not only would 
they be more efficient but corruptions in the Amla class would 
also be considerably less; 11t present they learn their work from 
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their readers and nazirs and naturally find it impossible to 
control them properly. 

(iii) but the training to be effective must be for not less than one month. 
The munsifs in the mofussil have to deal with process-serving 
establishments, Shariff's petty accounts and Civil Courts deposits 
and I think require training in that work also though these do 
not count under the word "Judicial." The time would be 
very well spent if they are sent out after a month's thorough 
training· and practice in their various duties. They are given three 
months' settlement training but in their own line they have at 
present no training whatever. 

(iv) When selecting candidates for training at a time only men of 
almost equal qualifications may be classed together, e.g., competi­
tioners or quite beginners should not be trained along with clerks 
of courts. In the class that I now had there were three clerks of 
courts of the district and sessions judges and were fairly well 
acquainted with the procedure of the court and knew the various 
circular letters issued by the Hon'ble Chief Court from time to 
time. The other two candidates were quite beginners and had to 
be told very elementary things. Time would have been surely 
economised if they were all of about equal level. 

(v) Lastly to avoid the dislocation of work of the officer training the 
candidate he might be given about a month's previous notice. 

In the end I pray to be excused for this lengthy report as the matt-er is­
a new one. I was anxious to make a full report to enable the Ron'ble Judges 
to give further instructions for my guidance. 

The two files of the Chief Court which I brought for reference are returned 
herewith with many thanks. 

LAHORE, 

The 1•t April 1919. 

I have the honour to be, 
SIR, 

Your most obeaient servant, 

APPENDIX I. 

JASWANT RAI, 
Subo1·dinate Judge. 

IN THE COURT OF 1\IUNSIF, LAHORE. 

Sun No. 145 OF 1916. 

Jain Bank of India Limittld through Khushi Ram, Plaintiff, 
versus 

L. Mangat Ram, Oloth Merchant of Amritsar, Defendant. 
Claim-Suit for recovery of Rs. 573-14-3 on account of share money. 

Instituted on 12th February 1916, decided on 27th May 1918. 

Date. 

18th February 1916 . 

8th March 1916 

Abstract of Order. 

Plaint admitted, summons to defend· 
ant to settle issues for 8th March 
1916. 

Parties present, defendant's pleas not 
ready. Postponed to 28th March 
1916. Defendant to pay Rs. 2/­
a.s costs. 

REliARKS. 

The costs, Rs. 2/­
a.ppear to me to 
be meaningless. 



Date. 

-.28th l\Iarch 1916 

-14th April1916 

8th May 1916 • 

:22nd May 1916 • . 

5th July 1916 • . 

16th August 1916 

22nd August 1916 . 

.28th August 1916 

-4th October 1916 . 

30th October 1916 

2nd December 1916 

16th January 1917 

21st February 1917 

2 Sth l\Iarch 1917 
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Abstract oJ Order. 

Parties want time to compromise. 
Allowed till 14th April1916; if com 
promise falls through, defendant to 
file his pleas. 

On the 13th Aprill916 parties applied 
to make over their case to an arbi­
trator-requ!lst granted. 8th May 
1916 fixed for award. Parties dir­
ected to produce their evidence 
before arbitrators on 28th Aprill916. 

Award not filed. One of the arbitrators 
not even served. Case adjourned to 
22nd May 1916 for award. 

Award not ready. Arbitrators: want 
time. Adjourned to 5th July l916. 

Award not filed. Adjourned to 16th 
August 1916. 

Arbitrators do not agree, parties to 
nominate an umpire by 19th August 
1916, otherwise Court wiJI appoint. 

(No order of 19th August 1916), Arbi­
tration cancelled. Defendant to file 
pleas by 28th August 1916. 

Parties present. Defendant wants 
time to 6-te pleas. Adjourned to 
4th October 1916. 

Pleas filed. Counsel present, parties 
should appear in person on 30th 
October 1916 for examination. 

Parties examined, issues framed. Evi­
dence for 2nd December 1916. 

Witnesses not served. Fresh summons 
for 16th January 1917. 

Records not received back from Ap­
pellate Court. Munsif on leave, 
adjourned to 21st February 1917. 

Plaintiff's one witness present, other 
witness not served, defendant's plea­
der says he is unable to cross-ex­
amine the witness without inspect­
ing the plaintiff's books. Case 
adjourned to 28th 1\Iarch 1917 for 
evidence. Plaintiff to show his 
books by lOth March 1917. 

Records not received back from the 
Chief Court. Case adjourned to 
19th Apri11917. 

REMARKS. 

5 months lost in arb­
itrators' proceed­
ings but nothing 
came out of them. 
I would have dis­
missed the arbi­
t~ators at the 1st 
or the 2nd hearing 
at the latest. 

No costs. 7 months 
have elapsed and 
his pleas are not 
ready yet. 



Date. 

19th Aprill917 

30th May 1917 • 

lOth July 1917 • 

6th August 1917, 

285h August 1917 

2nd October 1917 

15th October 1917 

15th November 1917 

11th December 1917 

11th January 1918 

24th January 1918 

8th February 1918 

7th March 1918 

23rd March 1918 
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Abstract of Orders. 

File received. Evidence for 30th 
May 1917. ' 

l\Iangat Ram, defendant, not served as 
a witness, adjourned to lOth July 
1917. 

Mangat Ram not present. Defendant 
agree~ to produce him on next date, 
adjourned to 6th August 1917. 

Mangat Ram, defendant, ill, sends 
medical certificate. Adjourned to 
28th August 1917. 

Mangat Ram missed train. Adjourned 
to 2nd October 1917. , 

Khushi Ram, plaintiff, and Mangat 
Ram, defendant, exa!hined. Ad­
journed to 15th October 1917 for 
the evidence of Manager of Bank 
(Khushi Ram). 

Supplementary statement of Khushi 
Ram recorded, adjourned to 15th 
November 1917, for defendant's 
evidence. 

Defendant's witnesses not served. Ad­
journed to 11th December 1917. 

Director of Bank, summoned as a wit­
ness by the defendant did not bring 
his books, adjourned to 11th Jan­
uary 1918 for books. Defendant to 
pay Rs. 10/- as costs for not sum­
moning books. 

Defendant's pleader did not file any 
list of books to be summoned. 
Should submit li~t by 16th January 
1918, adjourned to 24th January 
1918. 

Defendant did not summon any witness 
for to-day. Should pay Rs. 10/- as 
costs. Case for 8th February 1918. 

Defendant's one witness examined, ad­
journed to 7th March 1918 for fur­
ther evidence. 

Defendant's one more witness examin­
ed and his case closed. Adjourned 
to 23rd March 1918 for arguments. 

Parties counsel present. Defendant's 
counsel got fever, adjourned to 6th 

. April1918. 

REMARKS. 

Three months lost. 
for this witness and 
no warrant was 
issued. The wit­
ness's property 
ce>uld be attachecl. 
He could be fined 
or prosecuted but 
absolutely no 
action of the sort 
was taken. He was 
not even asked 
why he should 
not be dealt with 
for his continued 
absence. 

He was present and 
. his statement could 
be finished. 

Very long dates. 

The flaw discovered 
at thi~ stage. 

This is not busineSS' 
like. 



Date. 

6th Aprill918 

12th Aprill918 

.30th April1918 

13th :May 1918 • 

27th l\fay 1918 • 

Date. 

20th June 1917. 

lOth July 1917 • 

4th August 1917 

23rd August 1917 
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Abstract of Orders. REMARKS • 

. . Arguments heard, adjourned to 12th Arguments should 
April 1918 for further .arguments. have been finished 

next day. 
Adjourned to 30th Aprill918 for want Four· months lost i 

of time. arguments. 
n 

. Adjourned to 30th :May 1918, as parties' 
counsel are busy in another case. 

. Arguments heard. Adjourned to 27th 
:May 1918 for judgment. 

Plaintiff's suit dismissed with costs. 

APPENDIX 2. 

IN THE COURT OF :MUNSIF, QASUR. 

CAsE-No. 548 OF 1917. 

Wasawa Singh, etc., Plaintiffs, 
versus 

Wadhawa Singh, etc., Defendants. 

Suit for possession by partition of land. 

' Abstract of Orders. .·• 

Suit instituted. Summons to defend­
ants under 0. 5, R. 20. As there are 
numerous defendants, one copy to be 
affixed on court house, another on 
some conspicuous place. Also pro­
clamation to be made by beat of 
drum. For lOth July 1917. 

Some defendants served, some not 
served. Served defendants put in 
their pleas. Defendants of Dipalpur 
and Sharkpur not served. CaRe for 
4th August 1917 to await return of 
summons. 

Some dl'fendants served, some not serv­
' ed. Fresh summonq to unservl.'d de­

fendants. Served defendants to put 
in pleas. For 23rd August 1917. 

1\fusst. :Malan's summon~ not received 
back. Case for 2nd October 1917, 
to await return of summons. Plain­
tiffs undertake to produce her.' 

REMARKS. 

Substituted service 
to begin with. 
The provisions of 
Order 1, Rule 8 
should have bet>n 
utilised anrl 3 
months saved. 



148 

Date. Abstract of Orders. 

~nd October 1917 Commission issued to ascertain value 
of land. · Musst. Malan served. Case 
for 20th October 1917. Parllies to 

. deposit Kharcba half and half. 

20th October 1917 Defendants have not paid Kharcha. 
They should pay Rs. 3/· costs. Case 
for 17th November 1917. 

7th November 1917 • Commissioner's report not rereived. 
Parwana to Commissioner. Case 
for 26th November 1917. 

26th November 1917 . Plaintiffs present. Ddendants absent. 
Report not received. Ex parte 
against defendants. For 30th No-
vember 1917. · 

30th November 1917 Evidence recorded. Claim decreed 
ex parte. 

4th December 1917 Application to set aside ex parte decree 

6th December 1917 

4th January 1918 

21st January 1918 

5th February 1918 

21st February 1918 

1st March 1918 

9th March 1918 

25th March 1918 

16th April1918 

29th Aprill918 

13th May 1918 • 

made for 6th December 1917. 

File to be sent for 4th January 1918. 

File has come. Notice for 21st Janu­
ary 1918. 

Applicant to prove his t>xcuse for 
absence. For 5th February 1918. 

File is in Copying Department. Call 
it for 21st February 1918. 

2 witnesses' evidence consisting of 2 
lines recorded. Rs. 10/- costs 
allowed. 1st March 1918 fixed for 
payment of costs. 

Applicant wants more time for payment 
of costs. F,qr 9th March 1913. 

Costs paid. Ex parte decree set aside. 
Summons to defendants by pro­
clamation for 25th March 1918. 

Commissioner to be called upon to send 
complete report by 16th April1918. 

Commissioner's report not received. 
Call for 29th April1918. 

Commissioner's report not received. 
Call it for 13th May 1918. . 

Process fee for calling the Commis­
sioner's report not deposited by 
either party. Call the report for 
28th l\Iay 1918. 

REMARKS. 

1 month for calling­
the file ; the notice 

. could be issued,. 
along with the 

. order calling the 
file. 

It could be <'ailed. 
from the Copying 
Department then 
and there. The 
copyists do not 
work far off. 

4 months lost in this 
petty matter. 

Commission was issu~ 
ed on 2nd Octo her 
1917 and his report 
was received on 
28th May 1918. Is· 
this sound busi­
ness! I would bave 
dismissed the com· 
mission on the 2nd 
hearing after his 
appointment at 
the mo~t. 



Date. 

.28th May 1918 • 

7th June 1918 • 

.22nd June 191.3 

2nd July 1918 • 

i5th July 1918 • 

9th August 1918 

.9th August 1918 

lOth August 1918 

.27th August 1918 

9th October 1918 

.21st October 1918 

6th November 1918 • 

:26th November 1918 

3rd December 1918 • 
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Abstract of Orders. 

Report received. Pleaders want to see 
i~. For 7th June 1918. • 

Proof of objections to Commissioner's 
report for 22nd June 1918 . 

Objections withdrawn by defendant. 
Valuation by Commissioner accepted. 
Plaintiff to pay deficient court-fee by 
2nd July 1918. 

Parties to appear on 15th July 1918 for 
examination. 

Parties not" present in person. They 
should come on 9th August 19,18. 

Claim dismissed under Order 9, R~le 8. 

Application for restoration instituted . 
Kaifiyat called for 

Notice to defendant's pleader for 27th 
August 1918. 

Defendant's pleader declines to accept 
service. Proclamation for 9th Oc­
tober 1918. 

Plaintiff to give evidence of his cause 
for absence. For 21st October 191B. 

Plaintiff examined as his own witness 
and this finished his evidence. De­
fendant's rebuttal on 6th November 
1918. 

Court closed. Fix for 26th November 
1918. 

Defendant offers no rebuttal. Order 
on 3rd December 1918. 

Plaintiff to pay Rs. 4/. costs. Claim 
restored. Proclamation to defend­
ants for 20th December 1918 • 

.20th December 1918 No orders. 

:2lst December 1918 • After examining pleaders '3 issues 
framed:-

(1) Is case triable by Rev. Court f 
(2) b the abadi. deh partib- f 
(3) Areplaintiffsestoppedfrom bring­

ing the suit f Evidence for 17th 
January 1919. 

RElliARKS • 

It is a one paged 
report and could be 
seen in 2 minutes. 

The same day ;should 
not have been 
dismissed so lightly 
or should have been 
restored immedia 
tely. Plaintiff's ex­
cuse was that he 
went to the Trea. 
sury to deposit War 
loan asked for by 
the Munsif. 

The order 
hardly 2 
Restored 
months' 
ment. 

required 
minutes. 
after 4: 
harass-



Date. 

17th January 1919 

30th January 1919 

13th February 1919 
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Abstract of Orders. n 10'\IARKS. 

Three persons examined and· that At this stage. 
finished plaintiff's evidence. De-
fendant offered no oral evidence. 
Documentary evidence on 30th 
January 1919.· 

No copies or documentary evidence 
filed. Arguments heard. Orders 
for 13th February 1919. 

Preliminary decree for partition 
passed. 

APPENDIX 3. 

LAHORE. 

Members of the Process-serving establishment punished during 1918·19. 

Process-servers . 

Bailiffs 

N aib-Shariff 

23rd }larch 1919. 

f
Suspended for different periods 

. Fined . . . . 
Promotion stopped . . 

f Suspended for different periods 
~ Being prosecuted . . . 

Reduced 
•. 

8 
2 
2 

3 
1 
1 

Total No. of officials dealt with 17 

JASW.iNT RAI. 

Order. 

Complaints are often received from different Civil Courts about defective. 
service of various processes. 

Considerable time will be saved if the presiding officers of the courts, 
before sending the papers to me, call for an explanation from the perseus 
concerned, make a summary enquiry into the matter and 'then send 1lw 
report ta. me clearly naming the official or officials at fault, the exact fault 
proved, and the punishment, which in their opinion should be meted. 

' I shall then be in a position to take immediate action. To my mind this 
procedure would considerably improve the process-serving business. I hereby 
permit all civil courts in the district to call upon any member of the 
process-serving establishment, for the purpose of such enquiry, for a verbal 
or written explanation or for any allied object. 
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Memo., dated 2nd December 1916. 

Copy forwarded to the officers named on the margin, and the District. 
(1) L. J\Iaya Ram, SubcJudge. Judge, for information and communication. 

(2) L. Jaswant Rai, Sub-Judge. to the officials concerned. 
(3) R. Br. Damodar Dass, Sub-Judge. 
(4) Jllunsif, Lahore. (5) Judge, 
Small Cause Court, Lahore. (6) Re· 
gistrar, Small Cause· Court, Lahore. 
(7) lllunsif, Kasur. (8) Honorarv 
Civil Judge, Kasur. (9) 1\Iunsif, 
Chunian. 

J.ASW.ANT R.AI, 

Senior Sub-Ju~ge, Lahore .. 

LALA JASWANT RAI, Sub-Judge, Lyallpur, ~alled and examined. 
on Wednesday, the 23rd April 1924. 

Sir T. Desika Achariyar.-Q. I have gone through your memorandum which 
has been very carefully prepared. May I put you a few questions upon 
the suggestions which you have made. You think that the' period of 4 months 
fixed as reasonable duration for suits in this province is not enough? 

A. Yes, at least· for sub-judges of first and second class. There are 
bigger cases. They should be given 6 months. 

Q. Do you think <that 6 months would be the re~sonable duration in. the case-
of su1ts before first and second class sub-judges? 

A. Yes. 
Q. 'When you entered service Isu,Ppose you entered by competition? 
A. Yes, munsif competition. 
Q. Had you any difficulty in doing the work without any previous training? 
A. Yes. In fact I asked my predecessor to stay one day for me as I 

went fresh from school. I went with ·him to court and saw how he got on. 
I find that most people learn these things from the readers. 

Q. You think that most of the newly appointed munsifs learn their work 
from the readers. I suppose that is a very bad training. 

A. Yes. They cannot control the staff because they have got ~orne regard 
for them. 

Q. I think you gave some of them training in 1919. 
A. Yes. · 
~>. You have sent us a copy of your report on that occasion. 
A. Yes. 
Q. Do you think it is necessary to train themP How did you train themP 
A. I have given details of my training. Mr. Justice Chevis gave me· 

instructions on which lines I had to give them training. 
Q. I see you took the candidates from the commencement of every case 

and told them how to examine plaints P 
A. Yes. I told them how to write orders. 
Q. Then you took them to the stage how issues are settled and then you 

took them to court to let them ·see how cases are act.ually heard? 
A. Yes. That I did later on. First of all I told them how to examine· 

the plaint, then the written statement, examine parties and then asked 
them to frame issues. 

Q • .After one pr two days you tc..ok them to a munsif's court? 
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A. I did that at the last stage. I took them there after a week. The 
munsif was doing case work and the naib-sheristadar was doing execution 
work. 

Q. The munsif was doing original suits, whereas the naib-sheristadar was 
doing execution work at the same time-the munsif having nothing to do 
with it? 

A. Of course, at the end of the day when there was a heap of files, about 
.100 files, the naib-sheristadar put them up to the munsif for signature. All 
were signed at the end of the day. That is the normal procedure in the 
.Punjab because they get so many cases. 

Q. \Vas that a normal procedure in those days, or is it so still? 
A. It is still so. 
Q. Is that the case with regard to 1st and 2nd class sub-judges? 
A. No. 3rd and 4th class subordinate judges. 
Q. It means that the execution clerk deals with everything and gets 

:Signature of the court? 
A. Of cours~, if some lawyer wants an order from the court he can have it. 
Q. What is the percentage of cases in which that sort of thing goes on? 
A. 90 per cent. 
Q. And does it not open the gate for corruption very largely? 
A. Certainly, and then there is very little realization. In this case 

~here can be no control. The courts receive reports of resistance and in the 
ordinary course order the naib-sheristadar to issue fresh summons. 

Q. Whereas the subordinate judge should at once take the matter into 
llis own hands? 

A. Yes. I would send four process-servers and the pazir and would at 
oo0nce try ·to arrest the man who resists. 

Q. Under the present system everything is left to the naib-nazir and it 
-causes delay and also causes corruption? 

A. Yes. There is want of realization and want of control. 
Q. All these, I think, were the object lessons of your class. You t{)ld 

-them to avoid themselves of these pitfalls? · 
A. Then I took them to the record room and showed them a few files. 

I have given two copies of order sheets. 
Q. I think in one case there were 30 or 40 adjournments? 
A. Yes, and most unnecessary. 
Q. What is your impression? Do you think that the subordinate judge 

bere is himself inore responsible i'or the delay than the process-servers? 

A. Yes. l\Iy idea is that it is due tO the faulty way of recruitment. 
Q. What is the fault of recruitment? 
A. People who are given appointments after passing a competitive ex­

amination are far better than those who get direct appointments. People 
recruited by way of competitive examination take more interest and pains 
in their ·work than others. They work very hard and try to understand the 
law and practice. 

Q. Wbat sort of competition would you suggest for recruitment her~fter? 
A. I would suggest LL.B. examination, and I would afterwards give them 

some training. 
Q. Who would give that training? 
A. A senior sub-judge who is experienced may be deputed to do this 

work. 
Q. Supposing there were 40 applicants how would you make your selec­

tion? 
A. Then I would have an open competition. 
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Q. What sort of competition? 
A. Some essays, some mathematics or law jus't as we have in the case dfl 

Provincial Civil Service and Indian Civil Service examinations. 
Q. And after that you would like to givt!J them some training? 
A. Two or three months. Not a very long training. I would also give 

the~ settlement training. 
Q. At present they are given settlement training for three months and­

they are not given any judicial training? 
A. No. 
Q. You think training in judicial work is quite as important as training. 

in settlement work P 
A. Yes. 
Q. You have given b.·o order sheets, are these order sheets prepared in· 

every case? 
A. Yes, that is the system in the Punjab. These are called abstract of. 

orders. 
Q. Wbat do you call them in vernacular P 
A. Khulasa Ahkam. 
Q. Here is a very simple suit. It was institute!). in January 1916 and' 

disposed of in :May 1918 and these cases were dismissed with costs. 
A. Yes. 
Q. I see there are 27 adjournments. Is that usual with third and fourth 

class subOrdinate judges? 
A. Yes. 
Q. How were you able to find ouf' that there were so many adjournments-' 

in a particular case P Did you ask for these cases particularly P 
A. No, when I enter the record room I examine the records at random. 
Q. You seem to have made special study of the questi<m of process-servers?· 
A. Yes. My idea is that nobody cares for these things. Courts do not' 

consider this work as important. 'fhey work like machines. Fresh summons­
are issued automatically. It is the reader who gives orders. Courts should' 
take more interest in this work. Sometimes address is not correctly given. 
I have given tev reasons. Process-servers are not alone to blame. Some-· 
times delays are caused owing to summons being written not by court official! 
but by some volunteers. They are very illegibly written, just as it is done in 
the canal department. Village numbers are recorded and then there are· 
also branch numbers. Sometimes the village number is correct but the branch 
number is wrong and so it causes great inconvenience and delay and trouble .. 
I do not think a process-server is worse than a police constable or a patwari .. 

Q. So the process-server is not only to blame but the blame can legitimately· 
De made to lie on the shoulders of subordinate judges? 

A. I should think so-especially third and fourth class subordinate judges. 
Q. Is it a fact that in many cases summons are returned unserved and the­

reader does not look at them? 
A. They simply say-summons not served, fresh summons to issue. The 

render in some cases does not look for them properly while they are lying; 
on his table. Fresh summons are issued unnecessarily. If the reader takes· 
interest in this mutter these things can be put a stop to. 

Q. At once the people will become alert? 
A. Naturally. I do not find any difficulty. 
Q. I see that you want to have three or four courts in order to r.~ducer 

o.rrears P 
A. Yes. 
Q. You say that process-servers served effectively? 
A. Yes. I never found difficulty in the way. 
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Q. You say that it is effected and not opposed at all? 
'A. Sometimes it does happen. 
Q. If the subordinate judge was a little careful? 
A. I do not think the subordinate judge could control that thin"'. But 

'he can find o'ut. He can start enquiries. When I am satisfied that the 
process fee was not paid, I asked the ahlmad to p.ay it up. 

Q. In your memorandum you mention various factors which retard the 
service of process. You think that in all those cases the subordinate jud"e, 
with .a little diligence, could put down the delay? "' 

A. In most cases. 
Q. A little time spent upon this will be well spent? 
A. Yes. 
Q. And prevent much irregularities during the time he presides there? 
A. That is my idea. 
Q. When you were at Lah'ore, you seem to have circularised every sub­

ordinate judge in the matter of ret•.tification of process service. What did 
:you actually do? 

A. They ~arne to me and talked to me about faulty seq•ice, etc. 
Q. You wanted their co-operation? 
A. I told them there was iw use grumbling. I authorised them in this 

-matter to call process-servers whenever they found them guilty and report to 
·me at once. But they did not take steps. 

Q. They did not co-operate? 
A. No. 
Q. They will again go on saying-bad service? 
A. Yes. 
Q. It appears High Court has issued orders deputing process-servers for 

each subordinate judge. 
A. It is a very good system. But it requires that either we shou~d have 

;gome more men, or the process-servers should be paid actual travelling allow­
ance and tonga hire. At present they are supposed to walk. 

Q. Which they really don't do. Some body pays for their conveyance. 
A. Probably in most cases. But we should legalise it when we expect them 

to go long distances. 
Q. So the new system will require more men and will require also travel­

ling allowance paid to them? 
A. One of the two things. 
Q. Would it not entail the SlW!e process-server going to the same neigh­

bourhood or rather more than one process-server going from different courts· 
-to the same village ? 

A. It will be. I think it- is better. The process-servers shirk making 
p1·oper enguiries. If the:y are directly under the sub-judges, the peons will 
think that they can be dismissed at any time. 

Q. So you think a system under which the peons would be under the 
direct control of the subordinate judge would work better than the existing 
"System? 

A. Yes. 

Q. You say of rewarding peons, how would you do it? 

A. To draw the attention to the fact, I opened a register putting the1 
names of all officers in the headquarters of the district. I sent the register 
to all the courts at the headquarters of the district and asked them if they 
·had any concrete cases of process-servers not having served any process in 
time. So they have to say something and then, of course, I start my 
~nquiry and when I find a delinquent I punish him. 
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Q. After the disciplinary action taken in that manner, the .Process-server 
improvedi' 

.1. At least in my court. In other courts they would not give concrete cases. 
Q. You say they should be rewarded for good work. I do not follow 

.exactly what you mean. 
A. You see we have got in Punjab the bailiff and process-server. 
Q. What is the salary of the bailiff? 
A. Rs. 2~25. 
Q. And of the process-server? 
A. Rs. 17. Bailiffs are supposed to make attachments and the process­

:Servers are supposed to execute summons. But as we have got very few·' 
bailiffs, what we used to do in cases of attachment of small values is to give 
-them to the process-servers. Instead of giving them to each and every pro­
tess-server, I selected four best process-servers. 

Q. What is the meaning of best process-server? 
A. I keep ·the record of their service; processes served, attached to the 

door, etc., and find out ,who has made the largest number of personal ser­
vice. I appoint the first few as assistant bailiffs fol; the next three months. 
'That gives them some encouragement and stimulates work. 

Cltairman.-Q. Do they get more pay for that wo~kP 
A. No. I call them honorary. 
Sir T. Desika Achariyar.-Q. They are doing superior work? 
A. Yes. 

Q. Do they get superior remuneration? 
A. By corrupt means, of course. 
Q. All the same this method has improved the service of processes? 
A. In some cases. The peons are anxious to show that they have effected 

more personal service. • 
. Q. In what other way do you think thE' process-service could be improved? 

A. I have given my views. The, parties should be made responsible for 
the service of process. -

Q. I should like you to develop this. 
A. I am not quite sure if this is consistent with the law in the Civil 

Procedure Code. This should go on a legal basis. 
Q. Suppose it is placed on a legal basis? 
:-1. I think it would be useful. . At present the parties pay the process 

fee and run away. Nobody helps us to find out the man. It ought to be 
one of their duties to help the process-servers to find the mnn. 

Q. I was just requesting you to develop this point . 
.4.. The parties or their agents should send someone to point out ·the man. 
Q. You suggest that a legal responsibility should be thrown upon the party 

to finrl ont the man P 
A. Yes. 
Q. Or you want the defendant or plaintiff, whoever wants the p••rson, to 

take the summons from court and serve it himself? 
A. No. They ought to go with the peons ~nd see that it is served. 
Q. If I leave it in the hands of parties themselves, I will get false rerort. 
<l. Xcr would I entrust it to village officials flntiroly. 

~~- To r-nt it definitely, you think that the party shoulrl send an &geJ:.t 
and it must be made part of the duty of the village officer to help the process­
server? · 

4. To poiut ouL the man. 

Q. You want the attestation of the village officerP 
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.4 .• That too. Sometimes our process-servers report, 'so and so is not. 
to be found.'. How to believe him? 

Q. So you 'want every process to be attested by a village officer in order 
to be sure that the process-server did go to the village P _ 

.4.. Yes. Now it is done in certain cases, because they want to favour­
their own men. Supposing a man did not want. to come and the peon would 
report that he avoided service and no one attested the report. I cannot 
take any action on the report of the man. I want that the village officials­
must be enjoined by effective orders. Under the present orders of the Gov­
ernment, these village officials are supposed to help all Government work. 
I suggest that there should be a specific clause that it should be the part of 
their duty to help the process-servers. 

Q. The objection would be that the ordinary village official has to do a 
lot 1of things? · 

A. I do not think it would seriously interfere with his other work. Evei!" 
now they are doing it. 

Q. Would you remunerate him in any manner? 
A. No. . 
Q. Only you want to make it compulsory? 
A. I want to record it. In the list of duties of village officials I want to­

add that they should help process-servers. 
Q. As it is they think a process of a revenue or criminal court of greater 

importance-they respect it more? 
A. They are doing reveuue work. 
Q. Would you like to have this done? 
A. Yes. 
Q. What about the post office P Could it be used for this purpose? 

A. It is very useful. But the difficulty is this. When we find that the­
summons is not served, we cannot proceed ex-parte. Sometimes the regis­
tered letter is returned to us " refused," then there is difficulty. But other­
wise I think this is very useful, because_ in many cases they are served. In 

·my experience I find that letters by post are generally served. 

Q. You suggest in the first place a careful scrutiny by the presiding officer 
himself? 

, A. Yes. 
Q. Secondly you suggest due encouragement to the persons who do their 

work properly; thirdly, assistance from village officer and fourthly you would 
like to supplement ordinary service by postal service? 

A. Yes. 
Q. Do you think that parties could be asked to bring their own witnesses?" 
A. No. They should take out summons but they must point them out to-

the process-servers. 
Q. Even in the case of witnesses you would like the process-server to go­

and serve the witnesses P 
A. Yes, the parties as well as the witnesses. 

Q. A witness generally appears for the plaintiff or the defendant and an 
unwilling witness never appears. 

A. Of course there is difficulty sometimes. But anyhow we want some man­
to show the witnesses. 

Q. You think that in the case of witnesses alSIP the same procedure must. 
be adopted. 

A. Yes. 
Q. You can't think of any other procedure? 
A. I cannot think of any better procedure. 
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Q. Are the witnesses who do not appear after they are served, dealt witlt. 
11uitably by the presiding officers? 

A. Yes, by strong courts. 
Q. Are the strong courts in the majority or in the minority? 
A. It only depends upon the interest which the presiding officer takes. 

H the judge takes interest aud he finds that the witness has not come after 
being served, he will issue a warrant of arrest or attachment. 

Dr. DeSouza.-Q. At whose instance is the warrant issued-at the 
instance of the court or of the plaintiff P 

A. We, of course, give orders to the process-servers. 'Then the parties 
·send one of their men to the process-servers. 

Sir T. Desika Achariyar.-Q. I think the party has to pay the fees for it. 
A. Yes. 
Q. Do yo·~ find that a large number of cases are decided ex-parte or 

·dismissed for default? 
A. I don't think ·there is a. large number. But there are some. . 
Q. Do you find that the courts, instead of waiting for a reasonable time, 

in order to show disposal, dispose of the cases ex-part~ P 
A. I have said that some incompetent courts do ·that n order to swell 

up the figures. I always wait for one day; for otherwise we get .applica­
tions to set aside ex-parte decrees, and then objections, and have to take a 
Jot of evidence. 

Q. You wait till the end of the day. 
A. No. I wait till the next day. My experience is that, if I wait one 

-day, there was not a single case which I had to restore afterwards. 
Q. Some courts'want to dispose of cases and they are proceeded ex-parte 

·or are dismissed for default. 
A. Yes. They are hasty. 
Q. In the records which you selected at random, did you find any such 

.case? 
A. Yes, I found one. 
Q. These things might well be impressed on the sub-judges. 
A. Yes, as part of the training. 
Q. Do the sub-judges adjourn cases when they have the slightest pro­

YocationP 

A. I don't say all do that. When you find that cases are adjourned from 
day to day, I think it will be their fault. Competent courts won't do like this. 
They ougut not to do it. 

Q.' Do people sometimes c~me and say that they want to refer the matter 
to an arbitrator P 

A. Sometimes. 

Q. Instead of waiting for one or two hearings they wait for months and 
months for this arbitration and eventually no arbitration takes place? 

A. Yes. It is also one of the causes of delays. 

Q. Sometimes they appoint commissioners for no sufficient causeP 

A. Yes. 

Q. The tendency to have commissions issued on every possible pretext 
should be discouraged. I suppose the tendency prevails? 

A. Yes, there is in some courts. 

Q. The whole thing is that, if a suit is difficult, they say "Let a commis­
sion be a:ppointed." Some sort of excuse is devised in order to avoid • 

difficult smt. · 

F 2 
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A. Not exactly so. In some cases of partition of houses and lands thtt 
market value has to be found out and in suits on accounts also commission.& 
have to be is.sued. · 

Q. In the matter of accounts why should not each party do it? 
A. The usual system is to appoint a commissiop. 
Q. In simple su.its could not the parties be asked to file an abstract P 
A. When we find that the suit is upon accounts, it is sent directly to a. 

commissioner and he has to go into the accounts and sometimes it is com­
promised . 

. Q. Don't you think that the tendency to issue commissions on the slightest 
pretext should be put down? 

A. Yes. 
Q. With reference to arbitration is the consent of the arbitrators taken 

beforehand? 
A. Not generally. 
Q. When do you discover whether the arbitrators did consent or not? 
A. After some hearings we get a reply that he is unwilling to do it. 
Q. Sometimes months elapse before you get that information. 
A. Yes, sometimes. 
Q. You think that the sub-judges might be more careful in having thiil· 

done soon? 
A. Within one hearing he must be in a position to know definitely. 
Q. With regard to execution of decrees, you said already that execution 

work is not done by sub-courts. 
A. Yes. 
Q. Having regard to the large amount of work which is turned out by 

sub-judges do you think that execution work could be done by a separattt 
court? 

A. I don't favour that idea. 
Q. It appears the High Court is collecting views upon that proposal. 
A. I don't know even that. I don't think it will help much. 
Q. What do yoJ. think has to be done in order to speed up expedition? 
A. The only thing is not to give to revenue officials the work of attach­

ment and sale of lands. We should do it ourselves. 
Q. The sub-judges should be given power to deal with execution in those­

cases. 
A. Yes. 
Q. You say that if an ordinary Assistant Commissioner does the work 

there is no reason why the sub-judge should not do it. 
A. Yes. Only the tahsildars do it. 
Q. Your opinion is that if tahsildars could be entrusted with that work 

there is no reason why the sub-judges should not be asked to do it. 
A. Yes. 
Q. You think that, if sub-judges were asked to execute decrees in this 

manner there will be less delay and there will be speedy realisation. 
A. Yes. There won't be any difference in that way. 
Q. Is there any sort of competition between the revenue and eiril 

authorities? 
A. That depends upon the personalities. In some districts it is so. 
Q. So far as you are concerned you never experienced any difficulty. 
A. Only once in my younger days. 

Q. !t seems that in many cases the revenue authorities make out that very 
little profit can be had from the lands, that they want so much for the mainte-
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nance of the family, so much for the maintenance of cattle and so much for 
the house a:!d very little is left for the decree-holder eventually. 

~· I don't find fault with that. We could protect the interests of the 
zenundar and of the Government. I say that there is an absolutely needleSll 
delay. 

Q. So you want that rules of the Civil Procedure Code must be a~itably 
altered? 

A. Yes. 
Q. With regard to limitation provided for by section 48, do you think 

that the period should be reduced from 12 years to 6 years? 
A. No, I am not in favour of this. 
Q. As regards steps in aid of executi.:>n J?rovided for by Article 182, do 

you want them to date from the last applicatwn P 
A. No, they should date from the final order passed. 
Q. So you agree with one of the suggestions? 
A. Yes. 
Q. Do you not think that applications are filed ·merely to keep the decree 

~~· . 
A. Yes, sometimes, but there is no harm. 
Q. ·with regard to the executing court, would you give it the same powera 

as the court passing the decree hasP 
A. I have no objection to it. 
Q. Do you think that there should be attachment and sale proclamation 

at the same time and that one notice is sufficient P 
A. Yes, I quite agree to the suggestion . 

. Q. With regard to various notices, do you think that they can all with 
advantage be dispenset:'l with P 

A. Yes. 
Q. When an appeal is pending or an application for stay of execution is 

made, do you think that execution ,is at once stayed? 
A. Yes, by higher courts. I do' not see it always, but sometimes. 
Q. How would you prevent such a thing being done? 
.4 .• Higher courts should not stay execution unless they consult the lower 

court whether the security furnished is sufficient. 

Q. Do you suggest that in every case a report must be called for from 
the lower court? 

A. Yes, because the first court knows the case fully and knows both the 
parties. The higher court knows only one party_. 

Q. And if it is an urgent matter? It may be a question of marriage of a, 
girl, or cutting of a tree, or demolition of a verandah and a main wall of a 
house. 

A. A telegraphic messacre can be sent and it will not take much time. 
These things can be decided in a very short time. 

Q. So on the whole you think that the higher cou_rt must consult the 
lower court? 

A. I know ~ometimes "·hen litigants find that the judge is going against 
them they at once move the High Court or the district judge for transfer 
of the case. What they would do is that they would send for the records 
and keep them pending for months or years together. I han seen eases 
shelved for several years and when the judge is transferred the case is sent 
back. I have seen cases kept pending for months and months without any 
orders. Whenever there is such a case, I at once write a demi-official letter 
to the Registrar, High Court. It is not usual but there are some cases 
nf th .. t. ~nrt. 
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Q. In all such cases, the remedy is that they should not do anything 
without first getting the report of the subordinate courts P 

A. There should be some standing order that transfer applications should 
be decided at a very early date. I know these things are sometimes managed 
by underlings. These things do not take long time to decide and early steps 
ehould be taken to dispose them of. 

Q. So the remedy here is also the same. 
A. Yes, telegraphic message may be sent and the opinion of the lower 

ec>u.."i asked for. 
Q. With regard to mortgage decrees in simple mortgage suits, do you 

want both the decrees, i.e., final decree and preliminary decree? 
A. They should all be merged into one and that would make for speed. 
Q. I see from your memorandum that you have not answered the last 

10 or 15 questions of the questionnaire. What is your opinion about benami 
transactions P 

A. I did not like to go into details of those questions. I confined myself 
to two points. I want to discourage benami transactions. 

Q. Do you agree to the suggestion that partitions should be evidenced 
by documents and that such documents should be registered P 

A. Yes. 
Chairman.-Q. Would you just tell me how many 'candidates were in the 

clas;s you trained in 1919? 
A. Five candidates. 
Q. How long did that take you? 
A. One week. 
Q. WhyP 
A. On account of expense. 
Q. How much did it cost? 
A. I cannot say exactly. 
Q. Do you not think that the expenses incurred were quite trifling as com-

pared with the good the scheme would have done P 
A. It would have been worthwhile. 
Q. But can you not exactly say how much it cost for those seven days? 
A. There were only five men and we had to pay their travelling allowance 

from the stations they came and it amounted to Rs. 500. Then their pay 
for one week. I think it came to Rs. 700 on one week's training. 

Q. On the average how many judges are appointed every year? 
A. I have no idea, but I think 'not more than three or four. 
Q. With regard to training of candidates you would like to have LL.Bs.? 
A. Yes. At present LL.Bs. are taken. 
Q. Do you not think it would be a go~d plan also to insist upon some 

more practical legal training, that is to say, apart from the learning of 
theoretical law and so on which presumably they do for the LL.B., they 
;;hould have some practical training in drawing plaints, drawing interroga­
tories and so on ? 

A. Yes, I would have it as part of the judicial training. 
Q. Would you not have it as part of the academic training? 

A. No. I would ask them to frame issues. 
Q. In the Punjab you have been judicial officer for some time. Do you 

find that there was a doubt about the incorruptibility of some officers in the 
.Punjab-! am not asking you with regard to individuals? 

A. I think there are a few, not many. Of course there are judges who 
are competent. 
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Q. 'I am not so much thinking of efficiency. A man might be quite hGuest 
and probably inefficient. What I am thinking of'is the man who is not 
honest? 

A. There are. 
_Q. }~ave you e~er thought _of the extension of powers that znisht be given 

to JUd1c1al officers m the provmce P 
A. I think their powers might be raised to Rs. 1,000 quite safely. 
Q. What about small cause court powers? 
A. We have got now powers up to 500 rupees in three important towns or 

Amritsar, Lahore and Delhi. 
Q. But not many judges in the province have powers beyond Rs. 250? 
A. Only three in the province. 
Q. "nat would you say to give a general extension of small cause court 

powers up to the present limit of Rs. 500 P 
A. I would not give powers to 4th class officers. 
Q. Up toRs. 250? 
A. Yes. 
Q. I take it that not much is gained by inaeasing the powers of the 

senior sub-judges from Rs. 500 to Rs. 1,000? 
A. Yes. 
Q. The small cause court jurisdiction under the Act is Rs. 500. Would 

Y<?U be in favour of raising it to Rs. 1,000 in the case of senior subordinate 
judges? · 

A. That might be done. In any case I am not in favour of extending the 
jurisdiction of the 4th class sub-judges from Rs. 500 to Rs. 1,000. 

Q. Have you ever thought whether anything could be done as regards 
small value suits not of the small cause court type, by way of limitation of 
appeal or anything of that sort P 

A. I would not curtail any rjght of appeal. 
Q. Why is that? Don't you .•think sometimes it is rather a sham that 

a man has to go through three trials? 
A. Even now the High Court objects to it. I would rather give the 

litigant the satisfaction of going to the highest court. 
Q. Every appeal involves the respondent in trouble and delay. I am not 

thinking of frivolous appeals. They can be dealt with by Order 41, Rule 
11. But don't you think it would be better in small suits to give a man trial 
:ln one appeal and finish it if the first appeal can be made strong enough and 
good enough P 

A. In the Punjab province the people won't like it. It would be un­
popular. They pay their full court fee. 

Q. But the poor respondent does not get the court fee .. Supposing I 
bring a suit for something worth Rs. 50 and then succeed. Then the other 
man can keep me waiting for three years: First an appeal, then another 
appeal? 

A. Compensation might be provided. 

Q. What is your idea of raising the limit for first appeals in the district 
court, say, up to Rs. 7,500? Are you in favour of that? 

A. That might be done; there is no harm in that. 

Q. On questions of law? 

A. Yes. 

Q. Can you tell me that if all the courts were fairly expeditious and com­
petent, there ought to be no arrears in the Punj~b P 

A. Yes. 
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Q. I mean the file is not so congested that a proper court cannot cope 
with itP 

A. If there are competent people, they would be able to cope with it. 
Q. If there is too much work then even a competent officer cannot be 

expected to finish it expeditiously. 
A. The High Court al'ranges for it. Supposing a sub-judge ha~ light 

work, then the High Court sends more work. ' 
Q. So that courts i-:. this province are not burdened with more work than 

they could do P 
A. In the 4th class sub-judges' courts there is more work. I would increase 

the strength of the sub-judge's staff. 
Q. You think that the real congestion is in the lowest court? 
A. Yes. I do not think first and second class judges are over-worked. 
Q. Then they ought not to be in arrears? 
A. Ought not to be. Even now in good courts I do not think there are 

arrears. Wherever I have gone after a good worker his file is not he9.vy. 
Wherever I go to a bad worker his file is always heavy. 

Q. As far as you are concerned, you do not think the file is really unduly 
congested or that the staff of the courts is too small except in the case of the 
lowest class subordinate judges, who ought to give more attention to 
execution work and this might require some addition. Is that the position? 

A. Yes. 
Q. Don't you think it really interferes very much with your work if you 

do execution work P 
A. No. 
Bakshi Tek Chand.-Q. With regard to the ministerial establishment 

attached to the subordinate judges, do you :find that sufficient, or do you find 
the ministerial establishment insufficient? 

A. They require more staff. 
Q. How many at present? 
A. They have one reader, one ahlmad, one naib-sharift' and in some courts 

madad naib-shariff too. I would put four men in every subordinate judge's 
court. 

Q. In the headquarters or in outlying districts? 
A. In headquarters at least 4 men. 
CJ. In outlying districts you might require another man? 
A.. I am not quite sure. 
Q. With regard to senior subo;dinate judges' establishment? 
.L They are quite sufficient. 
Q. That does not require any strengthening P 
A. Yes. l\Iy own experience is that if I were given a shorthand-writer 

[ could do the work of two judges. 
Q. Your suggestion is that senior sub-judges should be given s1orthand-

"'riters? 
A. Yes. 
Q. What about keeping double records? 
A. I am against it. One record would be sufficient. 
Q And that be klilpt in English P 
A rhat depends upon the judge. 
Q. 'lt present the district judges are over-worked? 
A. Yes. 
Q. How would you give them relief? 
A. I would transfer all guardianship cases, succes~ion certificate cases, etc. 
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Q. What about probate work? Can it go to senior sub-judges? 
A. !"have no idea of that work. 
Q. With regard to land acquisition cases, you think they can be saiel:p 

given to senior sub-judges? 
A. Yes. 
Q. In other words you would revert to the practice that prevailed here in 

1914 by which the district judge of the old style had cognizance of the whole 
thingP 

A. Yes. 
Q. You are quite satisfied that the senior subordinate judges will be 

quite competent to deal with this sort of work aild give satisfaction to the 
litigant public P 

A. Yes. 
Q. What is your opinion as to Insolvency Law? Is it being used or abused 

by fraudulent and dishonest judgment-debtorsP 
A. 'Veil, as I suggested in my statement, we.ought not to stay. execution 

until the man is actually adjudged insolvent. Execution against him should 
proceed until there is the actual order of adjudication. 

Q. Won't that work hardship in some casesP 
A. I do not think so. 
Q. Have you any other suggestion with regard to the Insolvency Lawl'' 

Are you quite satisfied with the amendment that was made in the law? 
A. I am not quite satisfied. The people do abuse this. Even now the· 

new amendment has not much improved matte·rs. Now it is very difficult tcr 
prove whether he is insolvent or not. 

Q. What ·,suggestions will you make? 
A. I have none to offer. 
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BURMA. 

Evidence recorded at Rangoon and Mandalay. 

PRESENT: 

The Hon'ble Mr. Justice G. 0. Rankin, Bar.-at-Law-Chairmall. 
The Hon'ble Mr. Justice L. Stuart, Mr·. H: F. Dunklay, I.C.S., Bar.-

O.I.E., I.C.S. at-Law, District and Sessions 
Dr. F. X. DeSouza, Bar.-at-Law, Judge, Bassein. 

I.C.S. :Mr. P. N. Chari, Pleader, High 
Sir T. Desika Achariyar, Kt. Court, Rangoon, 

Mr. C. V. Krishnaswami Ayyar-:-Secretary. 

List of Witnesses examined in Rangoon. 

Wednesday, 30th April 1924. 

*1. Mr. T. F. R. McDonnell 
2. ?.Iaung Tha Zan U. 

*3. Mr. J. Hormasjee 

, ·' 

Bar.-at-Law, Rangoon. 
• Assistant Judge, Pegu. 

Taxing Master and Official Referee. 
High Court, Rangoon. 

Thursday, 1st May 1924. 

4. Maung Ba Thein, B.Sc., B.A.,} 
B.L., M.L.O. · Pleaders, Rangoon. 

5. ?lfaung Tun U. • . • 
~(j. Messrs. A. McKeand, J. Morrison Representatives, Burma Chamber of 

and 8. E. Golding. Commerce, Rangoon. 
*1. Mr. Chan Chorkhine Representative, ,Chinese Chamber of 

Commerce, Rangoon. 

Friday, 2nd May 1924. 

*8. ?.Iaung Tha Din Gyi . . Officiating Chief Judge, Small Oause 
. Court, Rangoon. 

Saturday, 3rd May 1924. 

9. Mr. K. C. Bose . • Bar.-at-Law, Insein. 
10. U San U • Pleader, Insein. 
11. Mr. A. J. Robertson • • Bar.-at-Law, Rangoon. 

Monday, 5th May 1924. 

12. U. Phaw 
13. :Mr. A. C. Nicholas • 

·• Pleaders, Insein. 



14. U Tba Di.zl 

*15. Mr. :B K. Basu 
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Tuesday, 6th May 1924. 

Retired Extra Assistant Commis­
sioner, Insein. 

16. l\faunga Ba U, A.T.M. 
Secretary, Pegu Bar Association. 
Additional • and District Judge, 

Hanthawaddy and lnsein. 

Wednesday, 7th May 1924. 

17. Mr. R. B. Chatterji • • 1st grade Pleader, Prome. 
18. U. Shwe Hman • • 2nd grade Pleader, Prome. 

*19. C. R. M. M. Muthukaruppan Money-lender, Prome. 
Chettiar. 

20. Maung Ba Gyi • • Subordinate Judge, Prome. 

21. U Po Lin· 
22. U Po Z~m 

Thursday, 8th May 1924. 

• Trader and Land-owner, Thonze. 
• Secretary, Thar.awaddy Bar Associa­

tion. 

Friday, 9th May 1924. 

*23. Mr. P. N. Chowdhury, B.A., Representative, Bassein Trades Asso- • 
ciation. B.L., M.L.O. 

24. Mr. R .. P. Sen • 

25. U Se Maung 

26. Maung Ba Maung 

27. Ko Ba E 

28. Maung Ke Nyun 
29. U Sein 
30. U Ba Thin • 

• Representative, Bassein Bar Associa­
tion. 

Head Broker and Honorary Magis­
trate, Bassein. 

Managing Proprietor of U Ba Maung 
1 Co., Henzada. 

Saturdax, lOth May 1924. 

• Pleader and President of Maubin 
l\1 unicipality. 

. . • Land-owner and Trader . 
• 2nd grade Pleader, Pyapon. 
• Land-owner, Kyaiklat. 

Monday, 12th May 1924. 

1n: Yr. P. D. Patel, Bar.at-Law • Representative, Rangoon Trades Asso­
ciation. 

82. ":J Po Lu, M.L.C. 

83. U Yan We 
84. U so· Min • 

• Pleader and President,· 1\faungmya 
Municipality. 

• Land-owner, Myaungmya. 
• 'fenani ot Labut-talokkyi, Mawlam­

yainggyun Township. 
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Tuesday, 13th May 192 

35. l\Iaung Ba Than 
136. 1\faung Ba San • 
37. Mr. W. B. Abreu 
88. Saw Pa Dwe 

• Sub-Judge, Bassein. 
• District and Sessions Judge, Bassein. 
, Pleader, Thaton. 
• Bar.-at-Law, Thaton. 

Wednesday, 14th May 1924. 

39. l\Ir. L. H. Wellingi:Gn 
"40. Mr. A. J. Darwood, I.C.S. 
*41. l\Ir. T. S. ~agppa Chettiyar 

• 2nd grade Pleader, Tavoy. 
District and Sessions Judge, Amherst. 
Representative, Nattikottia Chettiya.r 

Association, Rangoon. 

Friday, 16th May 1924. 

42. l\Iaung l\Iaung 
43. l\Iaung On Pe 

44. Mohamed Hoosein 

45. l\Ir. J. N. Surty. 

• Mill-owner, Oktwin. 
• Land-owner·. and Chairman, · District 

Council, Toungoo. 
• Contractor an:d Honorary Magistrate, 

Toun~o.· 

• Pleader, Rangoon. 

Saturday, 17th May 1924. 

*46. Mr. A. S. Gilbert, I.C.S. 

47. Mr. E. Hay 
48. Maung Pu • 

*49. Mr. P. K. Roy 
*50. l\Iaung Tun Win 

• District and Sessions Judge, Tharra­
waddy. 

• } Representatives, Rangoon 
• Library Association. 

Bar 

•J Representatives, l\foulmein Bar Asso-
1 •• •. ciation, Amherst. ' 

Monday, 19th May 1924. 

51. Maung Chit Ti • 
52. Maung S~n Hla • 

53. U Po Tin 

54. Mr. G. H. Witkins 
55. l\Ir. l\:L R. Gopalan • 

• Trader, Pyinmana. 
• Trader, Kyidauggan, Pyinmana, 

Township. 
• Broker and Honorary Magistrate, 

l\fyingyan. 
Pleader, l\fyingyan. 
Representative, Advocates' Clerks 

Association, Rangoon. 

List of Witnesses examined in Mandalay~ 

7th May 1924. 

*1. l\Ir. A. G. Mosely, I.C.S. 

*2. U San Lin . 
*3. l\Ir. Bonnerjee •. 

*4. l\Ir. J. N. Basu • • 
•5. Mr. L. K. l\Iitter • • 

• District and Sessions Judge, Manda­
lay. 

Chairman, District Council, Shwebo. 
Secretary, Bar Association, Shwebo. 

• ~Representatives, Bar .A811ociatiou, 
• J Mandalay. 

*Written statement and oral evidence printed. 



8th May 1924. 

6. Mr. S. B. Sen • 1st grade Pleader, Kyaukse./ 

2nd grade Pleader.] Represen'tati~es~~1 7. 1\Iaung Kan U 
8. 1\Iaung ma 3 d d ·PI d Bar .AsROClatlon,. 

r gra e. ea er Sagaing. 
9. Maung Po Aung 3rd grade Pleader, Kyaube. 

10. 1\Iaung San Pe • 2nd grade Pleader, Myithi Township-
in Kyaukse District. · 

Written statements printed of- ~ 
1. The Hon'ble Mr. Justice C .. P. R. Young 
2. The Hon'ble Mr. Justice B. H. Heald not examined. 
3. The Hon'ble Mr. Justice W. Carr 

Mr. T. F. R. McDONNEll, Bar.-at-Law, Rangoon, 

I. 

Written Statement. 
L (a) Original suits, commercial and others, five or six months. 
First appeals, six months. 
Second appeals, six months. 
Miscellaneous appeals, 4 months. 
We have no views as regards District and Sub-Courts and District­

. Munsif's Courts. This depends so mucn on' local conditions. 
Small causes, two months. 
2. In· our opinion the period taken for 'the disposal of the proceeding~t 

exceed~ very often a reasonable limit. The cause of the delay is largely due 
to shortcomings on the administrative side of the Courts. The process­
sen·ing, copying and clerical establishments, we are. inclined to think, are 
generally undermanned and probably underpaid aQ.d there is not likely to be 
much improvement until these establishments are put on a proper basis. 

3. We think that when a summons is ·unserved, an enquiry should be 
lllJlde by the Judge as to why it is unserved and possibly if the fault lies 
with the plaintiff the power of fine should be vested in the Judge; if thE!" 
fault lies with the process-serve( some small punishment might be inflicted 
on the process-server. . . 

7. We think an undue anxiety, as is sometimes observed, on the part of 
some judicial officers to clear their files may lead occasionally to ignoring 
the interests of suitors. While to some extent it is possible to judge of an 
officer by the amount of his work, we would strongly deprecate any definite 
standard of efficiency being laid down which would have relation solely to thE!" 
actual amount of work put through. It is not so much the amount of work 
which, in our opinion, should weigh in the case of an officer's promotion as 
the quality of his work. 

8.' So far as this province is concerned, . we think that it would be very 
much better if there was· more concentration instead of less. Waiting for­
members of the legal profession is practically unknown as far as we are 
aware. 

12. We do not consider it desirable .to re,lieve. the District Judge of mis­
cellaneous work (a) Judicial; (b) Administrative. Very often this miscella­
neous work of both descriptions is more important than the ordinary regular 
suits which he is trying. 
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13. We would no~ invest ~uD-Divisional. Jndges with jurisdiction to try 
"Pro~ate and SuccessiOn Cert1ficate Proceedmgs and Land Acquisition Pro­
-ccedmgs. These are very often of enormous importance. 

18. Having regard to the standard of work of the Lower Courts we do 
not think·the right of appeal is granted in too many cases in this ~ountry • 

. 1?. This is a s?mewhat delicate matter, but we are very strongly of the 
~pm1on that the right of appeal under the Letters Patent from the judgment 
-of a single Judge is necessary. 

21. We think such a. suggestion might canse very serious injustice to poor 
people. The same apphes to the suggestion contained in 23 (1). 

25, 28, 30. Any alteration in the present system would require very 
-careful consideration as we have known a number of cases in which decrees 
have been obtained by fraud, when the defendant has never been served at all. 

29. We consider such a rule would be most useful. 
32. Order 10 is practically a dead letter as far as we know. It certainly 

is not observed in the High Court. Orders 11 and 12 are used by senior 
Advocates but we are very doubtful if an examination of the parties as 
·suggested in Question 33 is desirable. . . 

37. We are strongly opposed to the suggestion that Courts should have 
-discretion to enforce a time-limit for the examination and cros!Hlxamination 
-of witnesses. It is impossible to measure out, by holir or minute, the time 
necessary for an efficient examination-in-chief or cross-examination of a 
witness. Judges should be appointed with sufficient personality to control 
-proceedings before them. The making of a rule of this kind might cause 
·serious injustice. 

43. Here again no rule can be laid down. There are cases ~hich require 
~nly a few lines of judgment. There are other cases, the hearing of which 
may not last long but which may require elaborate examination of many 
authorities and principles, and the judgment is necessarily long. It would 
"be a most fatal thing to lay down a standard of length for a judgment. 

44. The answer is in the affirmative. 
45. No delay has been caused by, such a practice in Burma. The dates 

-are fixed by the Judges themselves'.·· 
46. Such a consultation invariably takes place. 
47. The length of such examination could not be controlled except by 

giving a commissioner powers which be is probably not capable of exercising. 
1Ve should not insist on interrogatories ordinarily. Examination on com­
·mission by interrogatories is very often unsatisfactory. 

48. ·we do not consider a written application supported by an affidavit 
for adjournment should be always insisted on. In our opinion such applies­
tiona in most cases are not made in this province on unreasonable grounds. 

50. In our opinion the District Judges should be supervised by the High 
(Jourt a great deal more than they are. There appears to be very little 
inspection done in this province by the High Court. This we consider 
·regrettable. 

82. We think the course suggested is a dangerous one although frivolous 
suits are not infrequent. We would suggest that exemplary rosts should 
be awarded part of which might go to the Court and part to the aggrieved 
party. The present scale of costs, although recently amended, is absurdly 
"inadequate. 

Rli. We would certainly .not agree that the Court should .have the power 
·to refer to a referee cases without the consent of both parties. 

86. We do not consider the multiplication of law reports interferes with 
10peerlv justice as thll official reports often omit important rulings. We 
consider the unofficial reports very often of great assistance owing to the 
deficiencies of the official reports and v.-e cannot see why any attempt should 
"be made to cut down the number of reports which niay be quoted. There is 
·a special reason which applies to Burma for not neglecting unofficial reports · 
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Oriminal appeals in this province, with the exception, we believe, ol:urder 
appeals, are tried by single Judges in spite of the importance of t e issue­
sometimes involved. This, we understand, is frequently not the case in 
India and we think that the unofficial report of two Judges of e High 
Court in India is at leaslj as useful as the official report of one Judgment 
of one High Court Judges in Burma. · 

b7. "\V e do not believe a codification of the law helps to make justice 
speedy and economical any more than it helps to make the law~learer or 
more definite. It is a matter of opinion whether it would not ave been 
better for India if there had been no codes, and the common Ia had been 
1.utroduced. · 

II. 

We annex hereto a few general observations on the law's delays in 
nurma. I 

In our experience delay occurs after filing a suit. First in getting 
process served; (1) Because the Courts take an unnecessarily Jong time in 
issuing summonses; (2) because process-servers are not always available r 
(3) because defendants evade service and substitute_d service is not granted 
soon enough. 

The High Court practice is the cause of (1); while in the Small Cause 
Court (2) and (3) frequently occur. 

'fhere should ·be a severe penalty in the way of costs on a defendant 
when substituted service has to be granted, if the court has reason t~ 
believe the defendant is keeping out of the way. 

Second.-By giving too long a time to defendants for filing their written 
statements. 

Third.-By not having a summons for directions after filing pleadings. 
Fourth . .,__By delay in making up decrees and issuing copies. In non-con­

tenj;ious probate cases there is gross delay in the High Court at present. 
There is a practice which obtains in the Courts in Burma which, in our 

opinion, may lead to inefficiency and possibly to delay. ·we refer to the 
practice of promoting an officer from one branch of the administrative side 
of -the Courts to another. For example, an efficient interpreter instead of 
having his pay increased is promoted by being appointed an Assistant 
Registrar or a bailiff.· This 1is necessitated apparently by the limits of pay 
which are laid down for the various departments. These limits should be 
revised to allow of officers who have proved their capacity not to lose in 
prospects while continuing to do work in the sphere for which they are­
best fitted and for which they have been specially trained . .. 

Mr. T. F. R. McDONNELL, Barrister-at-Law, Rangoon, called 
and examined on Wednesday, the, 30th April 1924. 

Chairman.-You have been at the Bar for good many years since I last 
saw you. 

Mr. McDonnel.-A. Yes, for 22 years. 
Q. Have you many members at the Bar at Rangoon? 
A. I think there are some hundred members approximately in the Bar 

Library Association which is confined specially to pleaders of the High 
Court. 

Q. Has your practice been in the city of Rangoon almost entirely or 
ha-re you gone out into the districts alsoP 

A. I have gone out in the districts also. Once I practised for three 
month8 1n Bassein. 

Q. Is that in criminal cases or in civil cases P 
A. In both. 
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Q. I do not suppose you have got the statistics of litigation of· your pro­
vince. I am not going to ask you questions about that. But in the :fi.rst 
place can you tell us, in your own way, what do you think to be the chief 
causes of delay in Burma and the chief difficulties in getting justice done 
in this province? 

A. I do not think inefficient justice is done. I think slow justice is given 
but I think justice on the whole is given efficiently. The causes for delay 
are administrative rather than judicial. In my note I have said that the 
process-serving and the copying departments are in need of improvement. 
It takes a considerable time, very often, to get a· summons served. Then 
there are little matters, such as time given for filing written statement is 
very often inordinately long. There is a rule in the High Court-! think 
I am right in saying that-that there must be three clear weeks before the 
written statement is filed. I see no reason why in simple suits it should 
not be filed earlier. Great inconvenience is caused to parties by these delays. 

Q. So far as the Original Side of the High Court i~ concerned if one 
brings a case to-day, in which there is a bona fide contest, how long will it 
take to get it on for hearing? 

A. I should say approximately from five to eight months in an ordinary 
case provided there were no commissions. I am talking more of commercial 
cases in which my work chiefly lies. 

Q. Then, so far as you know, is there any complaint on the part of the 
commercial community in Rangoon as regards the delay in deciding original 
suits on the Original Side of the High Court? 

A. There are grievances. The commercial community considers that it 
should be speeded up. 

Q. How many Judges, as a rule, are engaged on.the Original Side? 
A. Two. 
Q. And of these one is engaged on the commercial list and the other on the 

general list? 
A. That is the rule but it is ,pot always, I think, entirely carried out. 

'·· Q. Is the great part of the original work commercial in this High Court? 
A. If you look to the number of cases there are more non-commercial 

cases than the commercial cases but I am inclined to think that commercial 
cases take up more time. 

Q. In Rangoon itself are the non-commercial cases of any special type-­
land suits or mortgage suits? 

A. Non-commercial cases in Rangoon are Burman. Buddhist Inheritance 
. cases. 

Q. Is there a difficulty in ascertaining the family law or a difficulty in 
ascertaining the facts? 

A. I think in ascertaining the facts. 
Q. We will get from other witnesses the exact time for which the cases 

are pending but in the High Court dealing first of all with commercial cases 
have you any suggestion for reform which you would like to put forward? 

A. I have made certain suggestions in my note. I suggest that there 
should be less time taken for filing of written statement, and I also suggest 
that more attention should be paid to the process-serving in the High 
Court and in the other Courts. The Courts also take unnecessarily long 
time in issuing summonses. Then· I think where it appears to a Judge that 
the defendant is deliberately evading service a fine ought to be inflicted 
in the shape of costs. Then I am inclined to think that summons for 
directions is desirable which we have not got. I believe it has been intra. 
duced in Bombay but I am not quite sure. 

Q. Something of the sort has been introduced in Calcutta. 
A. I was not sure. Then I think something should be done in the way 

of securing execution more efficiently. If a decree is passed in Rangoon 
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-the defendant gets a taxi and goes about 8 o'clock to some garden ou~de 
-the original civil jurisdiction of the High Court and by that means hi! is 
able to evade. My suggestion as regards execution is that method' for 
execution ought to be simpler. lf I want to arrest on criminal watrant 

-the defendant gets the warrant in Rangoon. That warrant is issued to 
the District Superintendent of Police and the man is arrested. If :i,t; is a 
bailable warrant he is brought before the District Magistrate. I Aee no 
reason why a similar system should not be adopted in civil arrest.. The 
warrant can be handed over to the process-server and the process-server 
-can be sent out by train to Prome and the man could be arrested. ,It may 
be arranged that security should be given fo:r his attendance in Rangoon 
-two or three days later. I am not able to understand why there should be 
the same clumsy method everywhere of having a certificate of satisfaction 
and obtaining a copy of the decree. No real injustice could be done if 
·the High Court has sufficient number of process-servers so that they may 
'be sent out within the extraordinary jurisdiction of the High Court. 

Q. In arresting the judgment-debtor is there any breach of the peace? 
Is there any resist!nce offered when the judgment-debtor is going to be 
·arrested? 

A. I have heard of one case only in which there was breach of the peace 
:and I was myself present at that time. But it was of such a trifling nature 
that no special attention had to be paid to it. 
. Q. When an execution process is served up-country, do you think that 

-the whole village turns up to help the defendant P 
A. I have never heard of that. 
Q. Have you in force on the Original Side Order 37 relating to Bills of 

·Exchange? 
A. Yes. 
Q. Apart from Order 37, R. S; C., have you any procedure for a summary 

judgment on the lines of Order 14? 
A. No sir, we have not.' 
Q. I think in ejectment cases where there is no sensible defence that may 

'be a very suitable remedy P 
A. Of course, but we have the Rent Act. 
Q. Even under the Rent Act I take it there are numerous cases where 

-the man is not entitled to protection since he has not paid the rent? 
A. Yes. · 
Q. As regards accounts on the Original Side,. are there a great many 

references to the Registrar or l\Iaster? 
A. Not great many. 
Q. So you have no complaint in particular in that connection? 
A. Certainly not, since the practice has been changed. Before this prac­

tice accounts used to be taken. by legal practitioners in Rangoon as com­
missioners. Now the accounts are taken by the officer of the court and 
there are not many complaints. 

Q. So far as you know there is no delay in this connection? 
A. I do not think so. 
Q. Have you any special rule or practice on the Original Side as regards 

the substitution of heirs or the appointment of guardians ad litem P 
A. There is no special practice. I think we follow the terms of the Code. 

Q. Do you find many cases in which the :first man called upon refuses to 
-act and then the notice goes to somebody else? 

A. I have heard of one case only and that was rather a striking case. 

Q. I think you see no objection to the notice going to all the possible 
people and the Judge cleciiling in the presence of all so as to avoid delay 
-caused by the refusal of persons called upon to act P 
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A. I see no objection to that. 
Q. What is the practice here with regard to interrogatories, notices to­

admit documents, etc.? 
,1. Here they use to a large extent interrogatories and affidavits of docu­

ments. Notices to admit are rare. Interrogatories and affidavits of docu- · 
D..lents r.re almost invariably called for. 

Q. Does a separate chamber Judge sit to deal with these matters apart 
from such matters dealt with by the Registrar? 

11. He does not eit in t.he ch&mber, but sits in an open Court on .Monday-
morning. 

Q. Who deals with the ordinary interlocutory work on the Original Side? 
A. The Deputy Registrar. 
Q. Surely there is an appeal from his order to the Judge in the chamber?'· 
A. Yes, sir. 
Q. Now as regards non-commercial work, is that work dealt with in the 

same way as commercial work? 
A. Yes. They use discovery etc._ to a lesser extent in non-commercia)) 

cases. 
Q. In tlie High Court, do you think there is ·· !1-ny such thing as settle-

ment of issues? 
.4.. ""hen a case comes up for hearing issues are settled. 
Q. When are the issues settled? Are they settled at the end? 
A. I should think after the counsel for plaintiff has read his pleadings. 
Q. Do you think that in the mofussil one day is fixed for that purpose? 

A. I mnst say that this system in the mofnssil is responsible for a great. 
deal of waste of time. I think .on the day the case is called, the plaint 
and ,the written statement are read and the Judge with the assistance of 
advocates frames issues. Issues fixed in this manner are often incomplete­
and unsuitable, and in my opinion that leads to further delay. 

Q. When that takes place, is, it the practice of the Court to examine the­
parties with a view to minimis~ delay or do the Courts accept whatever 
issues are tendered on behalf of the parties? 

A. I have never known District Courts examining parties. As far as I 
know this procedure is not carried out in this province. 

Q. As regards pleadings, apart from the High Court pleadings, in Dis­
trict Courts, are they reasonably well drawn? 

.1. I think on the whole they are fairly well drawn. Cases there are of 
simple character. 

Q. Do you think that they cause any inconvenience? 
A. No, I do not think so. 

Q. Is it the practice in District Courts to frame issues as they are sug­
gested by either side P 

A. The Judge will say the case is a complicated one and he will be glad· 
if the parties could among themselves arrange to settle the issues and if the­
issues appear reasonable to the Judge, he accepts them for the time being. 

Q. Do you think that the subordinate judiciary in this province is over-­
worked? 

A. Yes, indeed. Not only the subordinate judiciary but the superior­
judiciary also. 

Q. How does the Sub-Divisional Judge manage his daily list? 

.4.. It is a long time since I appeared in a Sub-Divisional Court. They, 
I think, try cases up to the value of Rs. 5,000. I think they begin by 
taking up miscellaneous work, but in some courts they fix special days for­
this work, for _instance, 1\:londays or Fridays. 
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Q. Then as regards the list of cases, do you think the list is an unreason· 
ably long one and that many cases have to come up again and again for 
hearing? Have you nny such difficulty in sub-divisional courts? 

A. Advocates who have some experience would not summon their witnesses 
for a case which is at the bottom of the list. They would realise that it 
would be a -waste of time and money to summon their witnesses. 

Q. Why should he put that cas~ down on the iist at all? Why are such 
ca,.es put down if they are so hopeless that the advocate would not mind 
risking it? What makes Judges do that? 

A. I think it is a sort of idea that it gives them a warning that the 
t1me is coming for the case to be reached. I think I must correct that 

· because that would not apply to districts where you have definite dates for 
hearing. In High Courts that is the motive. 

Q. Will you be able to tell us whether the repeated bringing of witnesses 
is in fact a nuisance or not? 

A. I do not think I am qualified to answer that, because most of my 
district work has been criminal. I certainly think this was in criminal 
cases:· 

Q. In the High Court you do not fix more cases for a day. You have a 
Jist and as cases go up to top of that list, people get ready? 

A. Yes. 
Q. Apart from the High Oourt when you go out to the district and the 

case lasts for more than a day, do they deal with it or give an adjournment? 
A. Sometimes an adjournment is given two or three months hence. 
Q. What is the necessity for that P 
.4.. I think the reason is too slavish an adherence to the Civil Procedure 

Code. 
Q, Is there any reason why in Burma judges should not be ordered to 

hear cases de die in diem? 
A. I do not see any reason why you should not have the same system in 

the district as you have in the High Court. 

Q. If a witness has come on Tuesday or Wednesday, and he is not called 
until Friday, he has to hang about the court-house for about a week. Is 
it not a terrible hardship on the people P 

A. It depends very much on the season of the year and on the class of 
the witness. It would cause great hardship to the cultivator, when he is 
wanted in the fields, naturally. 

Q. Except, perhaps, for reasons of that sort it may be heard de die in 
d~m? ~ 

A. Yes, it" could be done. 

Q. You take it in certain times of the year it might be hard for some 
witnesses? 

A. Ye~o. 

Q. You have some experience of second appeals in the High Court from 
the districts ? 

A. Yes. I used to have. 

Q. What is the arrangement in this Court as regards that? I take it 
there is a second appeal on a point of law from any case which is not of a 
Small Cause Court type. If it is tried by Small Cause Court procedure 
then, of course, there is no appeal. If it -is not tried by the procedure 
then there is no second appeal under 500 rupees. In that class of cases 
what happens here? Is it tried by a single Judge, and if so, up to what 
figure? 

A. I think all such cases up toRs. 3,000 are tried by single Judges. 
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Q. Above Rs. 3,000 and up to about Rs. 5,000, I take it the appeal is 
heard before a Bench P 

A. I believe that is so. 
Q. Above Rs. 5,000 I think the first appeal is preferred direct to the High 

Court? 
A. Yes. 

' 
(/. In cases where the first court disagrt>es with the second court? 
.4 .• We have a special appeal. 
Q. This is in addition to the ordinary right of appeal under the Civil 

Procedure Code? 
A. Yes. 
Q. Does it come to this? If the first court in the district reverses the 

trial Judge, then there is a second appeal to the High Court both on fact 
and law. 

A. Yes. 
Q. So that in this province, really you have more liberal rules for second 

appeals? 
A. I rather think that there is a similar provision in one, if not more 

provinces in India. 
Q. Does that provision work all right? 
A. Yes, I think it does. And I think it is desirable to retain it. 
Q. You think it is a good provision? 
A. I think it is. 
Q. It is good if you get Judges to do it. Does it take a good deal of 

time? 
A. I do not think it takes a good deal of time. 
Q. Do you find any difficulty as regards any e::z: parte injunction granted 

by the lower Courts? 
A. No. I think there was a tendency some years ago to do that, but 

one or two reported rulings, I, )hink, of the Chief Court, induced the 
Subordinate Judges to be more careful. 

Q. As regards stay of execution do you find that whenever there is an 
appeal on facts there is stay in execution? 

A. I think there is an application for stay. 

Q. What happens? Take an ordinary case of a money decree for ten 
thousand rupees. The first appeal is to the High Court but the defendant 
ha"ing lost applies for stay of execution to the High Court. What does the 
High Court do P 

A. The High Court follows the Code. It requires security and also every 
provision of the Order to be complied with. 

Q. As regards section 115, revisional jurisdiction, what is the view in this 
Court? Do you enforce revision in interlocutory matters? 

A. It is hardly settled. 
Q. Different views are taken up by different High Courts? 
A. Yes. 
Q. Is such interference frequent in this province P 
A. Very infrequent. 

Q. Are there applications for interference in revision in interloc11tory 
orders? 

A. Very infrequently. I do not suppose in ten years there are a hundred 
applies tions. 

Q. Do you find any difficulty in the lower courts because of cases being 
hung up by reason of the High Court sending for records? 
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A. There has been in my personal experience several cases. 

Q. What class of cases are they? 
A. Where the High Court is trying an appeal in connected cases it ~ends. 

for records. 
Q. Have you ever known people applying for.records-to be sent up to the 

High Court really with the object of hanging up cases? 
A. I suspected it was once. 
Q. Do you know that there is any rule about sendina for records that. 

records should not be sent up in special cases? ., ' 
tl. 1 do not know. 
Q. Do you get many appeals arising out of execution orders? 
.L Yes, a certain number, but I do not think they are much. 
Q. You do not think that right is abused? 
A. No. 
Q. In your High Court is it the practice at the end of the hearing of a 

case for a Judge to give judgment straightaway or does he take it home 
and write the judgment there? 

A. In some cases the judgment is delivered three months after but it 
varies. with the different Judges. Recently we find a Judge delivered judg­
ment 1n many cases at once. 

Q. You do not think that something could be done by insisting on the 
importance of having a reasonable staff of shorthand writers so that where 
a Judge wants he can dictate his judgment? 

A. That point I forgot to mention before. At the present moment the 
administrative side of the High Court is starved. There are not enough 
shorthand writers. It would be an economy of public time and public money 
if each Judge and each Registrar had a shorthand writer. In other pro­
vinces even the District Judges are allowed shorthand writers. Here, I 
believe, 1 am speaking subject to correction, there are three shorthand 
writers in the High Court and there are eight Judges. The administrative 
side of the staff is starved. In the High Court we have to wait for three 
or four weeks for a 'Copy of a short judgment and when we get a copy of 
the judgment we have to wait still further for weeks for the decrees. When 
an appeal is to be filed y~u will understand that it is exceedingly dangerous 
if tha decree is not forthcoming at the same time as the judgment. We 
cannot file an appeal without the decree and I know the decree cannot be 
got for over a month after the judgment has been delivered. 

Mr. Justice Stuart.-Q. Is that in the High Court only or in the diskicts 
also? • 

A. It is exactly the same in the District Courts also. Perhaps the High 
Court is worse than the District Courts. 

Q. When do you expect an urgent copy in a District Court? 
A. I would probably get it in a week. 
Q. You would not expect the next day. 
A. Very rarely. 
Q. And ordinary copies? 
A. In three weeks. 
Chairman.-Well, about the shorthand writers I ma:v say that about a 

year or more than a year ago there was appointed a Retrenchment Com­
mittee for the Calcutta High Court over which the present Home Member 
presided and the first thing the Retrenchment Committee did was to recom­
mend the appointment of several more shorthand writers a& a miit'-.er uf 
retrenchment and you say that there are only three shorthand writers here? 

A. I think I am righ~for taking down the judgment. Besides judg­
ments, there must be a good deal of administrative work for the Chief 
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..Ju;stice and the Registrar and probably the Registrar requires one shorthand 
"Wl'iter. 

Sir T. Desikachari.-Q. I would like to ask you some questions with 
t"egard to the jurisdiction of Small Cause Courts at Rangoon. Do you think 
;their jurisdiction can be enhanced to Rs. 3,000? 

A. No. I do not think. 
Q. Why not? 
A. I think the issues involved in cases over two thousand rupees are 

'Very often much more important than the actual money. I think it is 
desirable that Small Cause Courts should be confined only to contracts up 
to Rs. 2,000. 

Q. The limit of two thousand r)lpees must have been fixed many years · 
ago? 

A. Yes, that is quite so, but it represents 130 pounds. I 1 think County 
Courts in England do not exer~is!l jurisdiction above that. In England 
County Judges have more experience than Small Cause Court Judges in 
Presidency towns. 

Q. Will you please just look at section 14 of the Burma Smali Cau!e 
.Court Act? Do you think any kinds of suits can .be made to be brought 
wjthin the jurisdiction of the Small Cause Court? 

A. I think this act has been amended. There has been a slight amend­
ment on this very point. I think one can get distress warrants in a Small 
.Cause Court. 

Q. What kinds of suits do you think can be brought under the jurisdic­
tion of Small Cause Courts? 

A. I do not see why immovable property should be excluded from the 
Small Cause Courts. I think suits for the specific performance, for obtain­
ing injunctions, for the cancellation or rectification of instruments should 
1Je excluded. Suits for a general average loss and on policies of insurance 
.on sea-going vessels, for compensation in respect of collisions, for compensa­
tion for the infringement of a patent, copyright or trademark should also 
be excluded, but I do not see any1 <>bjection to extending the jurisdiction of 
Small Cause Courts to land cases where the pecuniary limit is two thousand. 

Q. I find that your Small Cause Courts dispose of suits fairly expedi-
tiously? Is that so? 

A. Yes, that is so. 

Q. What about other classes of suits, for instance, malicious prosecutions? 

A. I do not like that such cases should be brought under the jurisdiction 
()f Small Cause Courts. The atmosphere of Small Cause Courts should not 
be spoiled by suits relating to adultery, abduction, etc. 

Q. Will you kindly turn to section 24 of the ActP Do you think that 
.an appeal lies to the High Court from every decree when the amount exceeds 
()ne thousand rupees? 

A. Yes, appeals lie to the High Court. 

Q. Do they always go to the Chief Justice or before a Bench of Small 
Cause Court Judges? 

A. We have no such system here as exists in Calcutta and Madras. 

Q. Have you got a large number of appeals from Small Cause Courts? 
A. Nearly every contested case over Rs. 1,000 is appealed. 

Q. Would it not be better to have benches of Small Cause Court JJidges 
to dispose ot rocb appeals P • 

A. I do not think the system would work satisfactorily. I do not think 
you will find that benches formed of Judges of the Small Cause Court will 
be satisfactory. 
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Q. In Madras it seems to be fairly satisfactory. I do not think there i& 
any complaint at all. 

A. The legal. talent in Madras is probably superior. 
Q. Let me take th£' next point with regard to the training of township 

Judges, do you know what sort of training they receive? · 
A. I do not know. 
Q. Do you not appear in mofussil Courts? 
A. I do appear in mofussil Courts but not in Township Courts or Sub-

Divisional Courts. As a matter of fact niost of my practice is criminal. 
Q. Have you ever appeared before District Judges? 
A. Frequently. 
Q. Are they generally Civilian Judges? 
A. Do you mean to say Indian Civil Service people P 
Q. Yes. 
A. I think majority of them are not. 
Q. From the 18th December I see there has been a change? 
A. Yes, the majority of them are not civilian judges. The majority are 

Burmese Barristers or Burmese promoted from provincial service. 
Q. Are they generally people who have a fair amount of legal training? 
A. I think they need more training. 
Q. With regard to the question of speeding up work, I think it is neces­

sary to have efficient Judges instead of having a large number of them? 
From the point of view of efficiency, do you think that the subordinate judi-
ciary can be recruited from a more efficient class? · 

A. I do not think, with the material of th£' country as it is, it is pos-
sible to get more efficient people. 

Q. So you will have to get on as it is for some time to come? 
A. I am inclined to think so. 
Q. Are any people selected from the Bar? 
A. Yes, a certain number is selected from the Bar. 
Q. After how many years' practice are they selected? 
A. I believe the minimum is five years, but I am not quite sure with 

regard to that. 
Q. Have many members of the Bar been selected and appointed in that 

manner? 
A. Several. 
Q. But you have no expedence ·as to how they have been doing that workf 

I am putting you the quE>stion with reference to the· enhancement of juris·­
diction of townships. 

A. 1\Iy experience is somewhat small and it is confined entirely to what 
I have seen on paper. I have seen judgments which have been brought to 
me for advice. I have never appeared before these gentlemen and I do not 
think I am competent to express an opinion. 

Q. With regard to process service establishment, I think there is always 
a bailiff to get work out of the process-servers-a bailiff and a deputy 
bailiff? 

A. Yes. 
Q. Those are the persons who have the superintendence of all the process 

. service establishment. I am going to ask you having regard to the _evidence 
we have' heard in other provinces, are the process-servers fair.ly honest and 
whether they are free from corruption P 

A. From what I have seen, I do not think they are honest. 

Q. How would you have control over their work? Does anybooy see 
whether they have served so much percentage of processes P 
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A. I imagine that is done by the bailiff. I am not in a position to say. 
Q. Your impression is they are not free from corruption? 
A. It is my experience that they are not free from corruption. 
Q. How about the bailiff himself? 
A. I do not know really anything about him. 
Q. So that if a dishonest defendant wants to evade the service of pro-

.cess, he can very easily do itP 
A. Very easily, and it is done very frequently. 
Q. With the connivance of the process-server himself? 
A. I believe so. 
Q. What would you do to rectify this corruption P 
A. I think you want a more stringent supervision by the officers of the 

.Court. 
Q. What is the pay of a process-serverP 
A. The pay is from Rs. 16 to 22. 
Q. What do you think is the living wage here~ 
A. If they want to have the process served effi.t!iently, they ought to get 

:men on Rs. 30 a month, and they should be punished severely if they do 
not do their work all right. 

Q. With regard to the bailiffs, do you think that they are fit enough to 
.exercise this control and supervision which you are referring toP 

A. I do not know who is the bailiff of the High Court. As I have said 
before, when I am talking of Courts, I mean High Courts, because I have 
very little practice outside. 

Q. Who is the person that is to supervise? 
.4. I think from the Chief Justice downwards. There should be more 

.careful ·supervision of the administrative departments as regards delays and 

.corruption. • 
Q. As far as I can see from your rules, they have prescribed 600 pro-

cesses for a process-server in the Jn.ofussil and 1,800 in the town for one year. 
That seems to be a fair amount Of work P 

A. But I do not think you can judge whether a man is corrupt or not 
from his work, whether he has done three on one day and only one on the 
next day. · 

Q. What do you think of benami transactions? 
A. We do not have many benami transactions in this province. I came 

across one or two at the most. 
Q. I was reading the memorandum of a District Judge and he thought 

it necessary to have some ruling preventing benami transactions? 
A .. I do not think it is in the least necessary. 

Q. Do you think any rule or law or custom requires codification in this 
province? 

A. I do not think codification will be a useful thlng at all. 
~~. How ab01;t the partition of immovable property? If it is l\Iitakshara, 

no document is necessary. Would you be in favour of saying that a pro­
perty worth Rs. 200, 300, or 500 should be evidenced by a document? 

A. I should certainly introduce a provision similar to that you have in 
partition. 

(1. Do you know that a lot of evidence is produced in suit"' for partition of 
Hindu families? 

A. I never had a case of the partition of a Hindu family in this province. 
Q.' You do not think there is any necessity to have any rule, or procedure 

()r suhstantive law codified here P 
A. No. I am not in favour of ~edification. I do not think it helps. 
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Dr. DeSouza.-Q. With regard to second appeals, the Burma Courts ...\.ct. 
gives more liberal- rights, namely, when the first appellate court reverses­
the decree of a trial Court, then there is always a right of second appeal 
to the High Court, unless the subject-matter of the suit is less than Rs .. '500" 
in the case of a Small Cause Court nature. Now, with regard to these 
more liberal rights of second appeal given by the.Burma Courts Act, you say­
it is a salutary right and you would like to have it. Would you not bring.. 
it in conformity with the rule prevailing in other provinces? 

A. No. 
Q. Do you find that in consequence of this practice, there is a tendency-

to confirm the decree of the trial Court in order to avoid a second appeal? 
A. I do not think that there is that tendency. 
Q. You have not heard any complaints? 
A. I do not think that the Judges-who are men of discretion and some· 

standing-would be moved by buch motives as that. 
Q. At any rate you have not heard of any complaint against them? 
A. No, I have not. 
Q. You said that there was difficulty in getting copies in the district. 

Court as well as in the High Court and average time taken up is three to four 
weeks. 

A. I do not think I said the average. Sometimes it happens that we· 
have to wait for short judgments for three weeks. 

Q. And in the District Court? 
A. We get them quicker. 
Q. Is there any maximum period fixed before the expiry of which the· 

District Court should supply copies? 
A. My experience is very small in the district courts. I get these judg­

ments to take up appeals in the High Court. 
Mr. Justice Stuart.-Q. You think that the copying department should 

be overhauled completely? 
A. Yes. 
Q. I notice that not much use is made of Order 41, Rule 11, in second' 

appeals. 
A. That is so. 
Q. The Court does :Q.Ot dismiss a very large number under that Order? 
A. In this province there are not a very large number of appeals filed. 
Q. Tlien the right of appeal is not abused? 

. A• No. 
Q. From the figures I find (I just want to bring that point out) that they­

are very well forward with their second appeals. I find there were 1,57Z 
appeals before the High Court and a·t the end of the year there were only 

· 507, representing only four months work. I find that figure good in com­
parison with figures in other provinces. 

A. Yes. Before I forget there is a matter to which I wish to refer. 
I say the copying department and making out of decrees require overhauling. 
I also think that interpreter's work not only in the High Court but also in 
the other Courts is bad. I am told by my Indian friends that interpreting is­
bad and what I have observed is this that a good interpreter when he· 
reaches a certain stage is promoted to some other appointment. We have, 
for instance, a gentleman who was an excellent Tamil interpreter and he is 
now an Assistant Registrar. We lose his service as an interpreter because· 
his pay is not commensurate. I do not think that these interpreters have­
got sufficiently good prospects in this province. 

Q. The question is peculiarly difficult in Rangoon? 
.4.. Yes, there are so many languages-Chinese, Tamil, Telugu, Hindus­

tani and dialects. 
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Mr. DunkZey.-Q. You said that delays on the Original Side of the 
High Court are not so serious as those in the mofussil Courts. 

A. I said that suits on the Original Side were not subject to as much 
·delay as the suits in the mofussil. I was speaking of commercial suits. 

Q. I suppose you have not any definite figures. 
A. I have not got the figures. I am giving my experience. 
Q. Is it not a fact that on the Original Side of the High Court there is. 

:always a very large number of cases ready for hearing and the delay pro­
bably occurs because there is no Judge to take them up? 

A. Yes, that is so. There is always a large number of cases ready for 
trial. 

Q. Do you not think that as far as the Original Side is concerned the 
·delay is really due to the fact that only two Judges can be' spared and that 
jf another Judge could be spared the duration of suits would probably be 
reduced by half P There is a special list of cases which are ripe for hearing. 
'There is a daily list and then there is a weekly list and that contains cases 
·which can come on. 

A. No. Many cases which cannot come on appea.r in the weekly list. 
Q. Still you agree that the average duration of. cases outside Rangoon 

·is very much less than in the Courts in Rangoon? 
A. I think probably that is so. 
Q. Then you said that there is a great waste of time in Courts outside 

Rangoon as regards settlement of issues? 
A. Yes. 

Q. Is it not a fact that the practice is for issues to be settled on the 
·day on which the written statement is filed P 

A. No, my experience is that another date is fixed for settling the issues. 

Q. Then with regard to the question of Civil Courts fixing too man:r 
-cases on one day. Is it not a fact that they fix more cases than they can 
·Cope with, if all the cases come on, because it is highly probable that at least 
some of the cases fixed will not I h'e ready for trial and will have to be 
adjourned? 

A. I think they fix more cases than they can cope with only for the 
·reason that if a case is not taken up (i.e., witnesses in that case do not turn 
11p or something else happens) they can take up another case. · 

Q. Then with regard to the question of hearing cases from day to day. 
Here again you know most of the Sub-Divisional Judges have to try criminal 
cases? 

.4. That is so. I had forgotten to mention this fact. 

Q. If a Judge is trying a case to-day and wants to take it up to-morrow 
also, there may be an accused under· the custody of the police coming up 
for trial before him. Do you not think it is impossible for him to go on 
hearing civil cases from day .to day? 

A. Yes, that is quite so. The same is the case with District and Sessions 
Judges. They have also to do criminal{ork and cannot take up a case 
from day to day. l\Iay I point out that had a long case before a District 
Judge and he had fixed a date for that case. But on that day a criminal 
case came up for hearing and my case was postponed for two or three months, 
that is to say, a very long ndjournrnent was given. 

Q. Do you not think that if a Judge takes up a case from day to day 
bis work will be blocked? . 

. 4. Of course. 

Q. Then W"Jth regard to the question of Letters Patent appeals .you told 
1\Ir. Justice Rankin that a certificate of the Judge trying the case has to 
be obtained P 
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A. It was 1\Ir. Justice Rankil'l who told me that. I confess that I have 
not read the Letters Patent very carefully. 

Q. Under the rules there is no necessity for such a certificate in appeals 
from decisions of the Original Side Judges of the High Court. Do you 
consider it wo.uld be a good thing to alter the rules so that in cases of less 
than Rs. 10,000 in value there should be no appeal except on a certificate 
of the Judge trying the case? . 

A. I do not think first appeals under the Letters Patent should be subject 
to the leave of the Judge trying the case. I do not think such leave is 
required in England. 

Q. I think you will· agree with me that District Courts ought to have 
shorthand writers? 

A. Yes. 
Q. I think shorthand writers will save timeP 
A. Undoubtedly. There is one matter ·with regard to which Courts in 

India differ from Courts here, and the matter relates to the printing of 
records. In Calcutta and Madras, perhaps in all the provinces, record~ are 
printed, but• we have nothing of that kind here. I think I am right in 
thinking that records of even District Courts and l\Iunsif Courts are printed 
in those provinces. 

Mr. Justice Stuart.-Judgments are printed. 
A. But it is a very great point. 

llfr. Dunkley.-Q. Do you think that the employment of shorthand writers 
will have the effect of speeding up work particultrly in the High Court and 
the District and Sessions CQ'lrts, where the Judges have a lot of miscella~ 
neous work to do? 

A. Yes. 
Q. With regard to the question of copies, I suppose you know: that the 

system in the High Court is quite different from the system followed in 
other Courts? In other Courts copyists are paid by a share of the copying 
fees, and get no other remuneration. In the High Court, they are paid a 
fixed salary. 

A. Yes. 
Q. Have you ever known of a case in which therE) was serious delay in 

obtaining copies in District Courts? l\Iy experience is that out>ide the 
High Court there is never any delay, although I am not quite sure about 
Rangoon itself. 

A. There is delay in obtaining copies of judgment and decree for filing 
an appeal. I think it takes about two or three weeks. 

lllr. Justice Stuart.-Q. "'bat amount ~.of copying fee does the copyist 
get? 

lllr. Dunkley.-He gets two-thirds and the Government gets one-third. 
Q. Who gives the paper? 

Mr. Dunkley.-It is Government paper that is utilized. Then you say 
something about the present judicial svstem. Do you think that the old 
system of having Divisional Judges was better? He was in charge of several 
districts, most probably three or four districts, and could exercise a closer 
supervision over the work of District Judges than the High Court can do. 

A. Yes. I think the old system was better. 
Q. You said that the question of codification of the Burmese Buddhist 

Law would not serve any useful purpose. , Don't you agree that it is out of 
the question because it is still in an unsettled state on many points? 

A. I agree. 
Mr. Ohari.-Q. Though it may not be possible to codify the whole of the 

Buddhist Law, have you any experience of adoption under the Buddhist 
Law? Twenty-five witnesses would come forward and say that X adopted Y. 
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Don't you thi~k it will be better if you have a rule that no adoption will be 
recognised unless accompanied by a registered document? 

A. That does not mean codification of the law. 
Q. Suppose the Burman Buddhists have no objection? 
A. I have no objection. 
Q. As regards commercial cases, you say, it takes 5 to 8 months to 

dispose them of? 
A. That is a very rough estimate. 
Q. Is it from the time the plaint is filed P 
A. From the time the defendant makes his appearance. 
Q. Don't you think the period is too long? · 
A. Well, I do know that the commercial community wanted to speed it . 

up. 
Q. You know there is a tremendously long pen,ding list in the High Court. 

So far as that Court is concerned, it is all right. 
A. I think if you go through these cases, the number of them are not so 

large. · 
Q. But many of them are not all cases which are in the least ripe for 

hearing? 
A. But the great majority of them are ripe for hearing. 
Q. As regards execution matters, have you had experience of a man 

having a thousand rupees worth decree and getting hold of broken chairs, 
etc.? 

A. Yes. 
Q. Don't you think it seriously delays the,work of the Court? 
A. If at all he can attach broken chairs. 
Q. If it is within the provisions of Limitation Act, then the execution 

ought to be revived after every three years, and it will give him tim~ 
within which to execute. 

A. Under the rule he has got that privilege. 
Q. Why not we do away with that renewal and give him a fixed time 

within which he should execute his decree. Don't you .think it would save 
a good deal of the Court's time? 

A. Yes. I see no objection to that. 
Q. You will do away with that sort of execution? 
A. Yes. 
Q. Do you knell that in the Small Cause Court Act, it gives unlimited 

jurisdiction P 
A. As far as I know it has never been used. 

Mr. J. HORMASJI, I.S.O., 'Barrister-at-Law, Taxing Master and 
Official Reference of the Rangoon High Court. 

ll'ritten Statement. 

1. A. (i) Hiyh Courts. 

Original Suits. 

(a) Commercial-uncontested, 4 to 6 weeks; contested, 4 to 6 months. 
(b) Others--uncontested, 4 to 8 weeks; contested, 2 to 8 months. 
2. Yes. The main causes of the delay are: apathy of the plaintiff and his 

legal adviser, yarious devices by the defendant to delay hearing, general 
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inclination on the part of members" of the Bar to oblige each ·other in the 
matter of postponements, and their inability to give adequate time and atten­
-tion to the preparation of cases. 

3. (i) If the Court considers that summons to defendant has been returnE-d 
unserved more than twice through want of due diligence on the part of 
plaintiff it should have power to dismiss suit against defendant not served. 
No appeal should be allowed. 

(ii) Not more than one adjournment e.nd that only on good cause shown 
:should be given for filing written statement. 

(iii) .Adjournments on the ground of counsel being engaaed elsewhere 
.should be systematically refused. "' 

(iv) Responsibility of advocates to clients for conduct of cases in which 
they are engaged should be enforced. 

(v) Delays incidental to interlocutory proceeding~ should be reduced by 
'Setting down cases in which written statement has. been filed for directions 
and making it obligatory on parties to obtain all such necessary directions 
as would be given at the hearing of a summons for directions. 

Returns of commissions to examine witness issued to other Courts o;vjthin 
the time fixed should be strictly enforced. 

('l)i) Introduction of Third Party Procedure. l\Iembers of the Indian Civil 
Service should elect from the beginning to be in the judicial branch and 
should spend a year of their period of training in reading in the chambers 
.of a practising Barrister or in working in the capacity of an articled clerk 
to a solicitor. They should ordinarily serve for 2 years as Sub-Divisional 
Judges before they can expect to become Divisional Junior Judge. Township 
.Judges should increasingly be recruited from those who have either practised 
at the Bar as 1st or 2nd grade pleaders or have worked in the office of a 
practising advocate or pleader of the 1st grade as an assistant or articled 
-clerk for a period of not less two years. A judiciary recruited from men 
who have had no experience in the practice of the law is apt to be weak and 
a weak or poorly equipped Judge is g~nerally the cause of much of the. delay 
that occurs in the disposal of cases in his Court. 

7 . .A Judge should be expected to sit in Court and hear cases as a rule 
from 11 A.M. to 5 P.M. with half an hour's interval for lunch. He should so 
arrange the work of his Court as to provide sufficient work for a full day's 
"Sitting. The High Court Original Side system of bringing up eases for 
hearing in turn from a peremptory or warning list of cases ripe for hearing 
(except when special dates are fixed for special reasons) is in my opinion 
most conducive to that end. Further, delivery of judgment in cases where 
judgment is reserved should not except in cases of exceptional length or 
difficulty be delayed for more than 2 weeks. The diary of each case should 
'Show the time from day to day for which the Judge is occupied in hearing 
it. Besides that the Judge's personal diary should show the number of 
bours for which he sat in Court. When this number is less than 5, he should 
-enter a brief note stating the reason and how the balance of time wa!'l 
occupied. Inspecting officers should inspect this diary and check it wi~h 
the diaries of some cases. .A record should be kept in a register of the 
average number of cases disposed of in a month by every ju?ge d.uring his 
tenure of office. .A fair average of monthly disposals could m this way be 
obtained and that should be regarded as the standard of efficiency for a 
judicial officer. 

8. Yes. 
9. No. 

15. Section 14 of the Rangoon Small Cause Court Act, 1920, applies in 
place of Schedule II of the Provincial Small Cause Court. 

Suits for declaratory d~crees in regard to attached movable property of 
the value of R~. '2,000 a~d less under Order 21. Rule 63, should lie in th& 
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Small Cause Court; also suits in relation to the specific performance or reel· 
sion of contra.ct in respect of movable property of the value of Rs. 2,00() 
and under. Suits to enforce simple mortgages by sale of the mortgage pro­
perty should in my opinion continue to be dealt with in the High Court, a~ 
the uncontested suits of this nature are capable of being dealt with as speedily 
in the High Court as in the Small Cause Court. The procedure relating t()o 
sales of immovable property is foreign to a court of summary jurisdiction. 
There is no objection t<> suits relating to partnership with small capital 
(where no immovable property is involvt\d), being dealt with by the Small 
Cause Court, except that where there is an issue as to whether a party was or 
was not a partner a summary hearing an•: decision would not generally prove· 
suitable. Such cases in the High Court are very few and the cost of liti­
gation in the High Court is as a rule not necessarily high. 

16. (a) Summary procedure could not I think be introduced in the lower­
Courts with good results. The procedure is not much used in the High 
Court-not favoured by the Bar. It does not necessarily tend to speedier 
disposal of cases. 

17. There is no difference in the cost of instituting a case whether it is 
contested or not. Uncontested cases apart from delays arising out of the­
ser~ice of summons and procuring of evidence on. commission would not be­
more speedily disposed of by the Sub-Registrar. than they are by the Courts. 

19. (a) Judgments in interlocutory matters and in matters arising in the­
execution of decrees and judgments merely deciding a preliminary point of 
law or procedure ought not to be appealable except with the leave of the 
Judge to be given where ~t is shown that the party desiring to appeal will be­
materially prejudiced in the event of no appeal being allowed. 

(b) I consider the suggestion a sound one. 
20. About 15 per cent. of the second appeals to the High Court are­

summarily dismissed. Second appeals should be allowed in land suits irres­
pective of value. 

21. Discretion to compel the deposit in a proper case might with advantage· 
be given. 

23. Yes. I would accept the suggestions (1) and (2)'. Subject as to (1) to­
the Court being given a discretion to dispense with the deposit in special 
cases. 

24. In my opinion it is not the procedure at the trial that is at fault. 
Judges, advocates, pleaders, parties and witnesses being in the majority of 
cases what they are, the present state of things will continue. I would ref?r 
in this connection to my answers to Questions 3 (iv) and (v), 7 and 37. In 
Small Cause Suits (except where an appeal is allowed), summary procedure­
must be rigorously enforced, no written statement should be allowed and hear­
ing must take place on the date fixed for final disposal or on the following· 
day or days and must be continued from day to day if necessary. 

25. The remedy lies in keeping a strict watch on the process-server's work. 
If his affidavit shows ~atisfactorily that more than one or two attempts to­
effect personal service have proved abortive owing to his not finding the 
defendant and that defendant was actually living at the time in the house 
where he has been searched for and that in consequence of the defendant 
not being found personally the summons was posted on the outer 
door of the house, the summons should be held duly served. The procedure for 
service of notice under section 106 of the Transfer of Property Act would in 
my opinion prove suitable and should be applied to the service of summonsas. 
and notices under the Civil Procedure Code. 

26. I do not think there is a material difference. The answer to the second 
part of the question is in the affirmative. 

2i. They are not neglected in the High Court and I have no reason to 
think that they are much neglected in other Courts in Burma. 



186 

28. The answer to the first part of the question is in the affirmative. The 
Court ought to have a general discretion .to send a summons or notice by 
post even when the addressee resides in British India. The Patel or Head­
man of the village can I think be used for serving summonses and notices. 
He should be provided with forms of affidavits t.o be sent with the returM 
and should make the affidavits before the nearest Civil Judge, Magistrate or 
Sub-Registrar. He should receive a bonus at the end of the year based on the 
number of perscns ,;erved with process of which he should keep a register. 

29. Yes. Such a rule would be very useful. 
30. The suggestion is a good one. The process-servers of the High Court 

act in accordance with this suggestion. 
31. None. An experienced judge is required to ensure the proper frf>ming 

.of issues.. · 

32. So far as the High Court, Original Side, is concerned the provisions 
as. to discovery by interrogatories and as to admission of facts and documents 
are not made much use of. The Bar do not, I believe, think much good results 
from making use of these provisions generally, and it seems to r,Je that in 
most cases they do not give attt>ntion to the preparation of their client's 
case~ until the case is about to reach hearing, when it is too late to think 
<>f making uFe of the said provisions. The provisions as to costs in Rules 2 
and 4 of Order XII, are in practice entirely ignored. I am unable to ~:uggest 
a remedy. 

33. The answer to both parts of the question is in the negative. . 
34. Even in the High Court, Original Side, the provision is not strictly 

enforced. The Court should ordinarily refuse to issue a fresh summons for 
a witness who had once been summoned and served for a particular date. 

35. So far as the Original Side of the High Court is concerned, the answer 
to the first part of the question is in the negative, although it does happen 
at times that much unnecessary and avoidable oral evidence is let in becausa 
the counsel :is not sufficiently prepared or is merely holding another's brief. 
As to the 2nd and 3rd parts of the question I would suggest, though not 
without sofne hesitation, that the Court might be given a discretion to limit 
the uumber of witnesses to be called to prove the same fact or set of facts . 
.An experienced Judge does in practice exercise some moderating influence of 
this sort by making a suggestion which is accepted by the pleader concerned 
that further witnesses might be unnecessary. 

36. I agree with the suggestion, the adoption of which will result in the 
saving of the time of the Court to some extent. 

37. I do think that Judges of the High Court and District Courts and 
.Judges of Subordinate Courts recommended by the High Court should have a 
-discretion to r~cord a note at any•point of the examination or cross-examin­
ation· of a witne»s that the examinatioti or cross-examination must be enderl 
within a stated length of time. At present it is impossible to stop much 
desultory questivning that goes on although the presiding Judge has clearly 
come to the conclusion that a witness's examination or cross-examination is 
being spun out either because the advocate or pleader is not at the time 
sufficiently instructed or prepared m· because he wants to impress his client. 
with the number of questions put to the witness. Knowledge of the fact that 
the Judge has the discretion will in itself go a long way to put a stop to such 
-desultory and aimless questioning of witnesses. 

38. The provisions of Order 37, Civil Procedure Code, might with ad­
vantage be extended to suits on· a registered mortgage, to smts for mon~·y 
due on a pronote, and collaterally secured by the deposit of title deeds of 
immovable property and also to suits for the price of goods sold and deli· 
vered. These provisions are however not popular with the Bar. Costs allow­
able under the decree should be the ordinary costs, on the uncontested scale. 

39. The answer to the first part of the question is in the negative. 

40. The answer to the first part is in the affi~mative. 
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If the legal representative does not come forward within say 3 weeks and 
-request to be added as a party, the opposite party may apply for a notice 
addressed to the legal representatives of the deceased (generally) calling on 
them to show cause why the claim or statement of defence should not be struck­
off_ with costs and a decree. ente~·ed against the estate or the legal represent­
atives of the dece~sed. This notice should be served by posting a copy thereof 
on the Court notice board and on the outer door of the house in which the 
deceased resided at the time of his death .and on such service being effected 
the Court shall presume that the legal representatives were aware of the 
proceedings. A similar notice could be taken out and served by the decree­
holder against the legal representatives of his deceased judgment-debtor a:r.d 
on that being done execution could be granted against the property of the 
deceased. 

41. The answer to the first part is in the affirmative. The remedy lies 
In requiring the plaintiff to obtain the consent in writing of one or more 
possible guardians and to verify that consent by affidavit to be filed with 
the application for the appointment of a guardian ad litem. If such consent 
.could not be obtained he should state the fact in his affidavit and ask for 
the appointment of an officer of the Court or such other person as the 
Court think'! fit as guardian ad litem. Service on the minor is a farce and 
should he done away with. If the proposed guardian ·who has consented to 
.act is not the natural guardian or the person having the custody of the 
minor, notice to him or her alone need issue before making the order of 
appointment (vide Rules of Practice of the :Madras and Calcutta High Courts, 
{)riginal Side). · 

42. The practice of granting ex parte injunctions and orders of attachment 
-or arrest before judgment is occasionally taken undue advantage of even 
in the High Court and therefore presumably in the lower Courts. It might 
be checked to some extent by awarding penal costs or exemplary compensa­
tion to the injured party. 

44. I do not think this is usually done. 

45 . .Kot in the High Court. It
1

1_las not led to delay in disposal. 

46. They are not usually consulted in the High Court, Original Side, 
where cases are brought up for hearing in turn. It has not Jed to any 
delay in disposal. No rule is wanted; consultation would not do much good 
as a rule. Advocates and pleaders consult among themselves so that those 
.engaged in the next case might know when it is likely to begin. 

4i. The trial of cases in which commissions for the examination of 
witnesses are issued are as a rule unduly delayed by reason of the examina­
tion of witnesses on commission. It does not seem necessary to control tho . 
length of such examination. The delay arises from parties not appearing 
before the commissioner or from adjournments being asked and allowed by 
him. I would not add to the powers of commissioners. I would insist 

<Jil written interrogatories except by leave of the Court and where such 
leave is given, no extension of time for return of commission or reissue of 
~ommission ought to be granted, even on good cause s~own unless the par~y 
applying, if a defendant, deposits the amount claimed m Court an~ complies 
with such terms as to costs or otherwise as the Court may thmk fit to 
impose. If the plaintiff applies for reissue or for extension of time for return 
<Jf commission the application· should only be granted, if at all, subject to 
his paying the defendants Rs. 150. or his actual cos~ of. th&. commi~s~o:a. 
whichever is greater, or if the case 1s not contested subJect to hJs forfe1tmg 
the whole or a part of his cost of the suit. 

48. The answer to both parts of the question is in the negative. I 
understand that there is reason to suspect that in the Subordinate Courts 
applications for adjournments are encouraged rather than checked by day 
costs for adjournments. .In ~he High Cou~ it is not usual for an advocate; 
either to oppose an apphcatwn for an adJournment or to ask for the costa 
of an adjournment to which he does not conse!:lt. 

G 
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49. I have reason to believe that in most cases suits are not tried con­
tinuously day by day in the mofussil courts or even in the Rangoon Sma!J 
Cause Court, the reason being that other cases or work is expected tao 
engage the Judge's time on days intervening between the dates of the first 
and the adjourned heari~gs. If a rule is made that the hearing of a suit 
once begun must be contmued from day to day. except when an adjournment 
bec_omes. absolutely neces~ary from an unforeseen cause, e.g., the sudden andl 
senous Illness (to be stnctly proved) of a party or his witness or pleader I 
do not think it will be difficult to enforce it. But such a rule could o~ly 
work where contested suits are not usually fixed for specific dates but. 
are taken up for hearing in turn from a peremptory list of cases ripe for 
hearing. There is not much substance, in my opinion, in the usual arguments­
that unless dates are fixed great confusion and inconvenience to witnesses 
parties, etc., must result. It is th9 Bar more than the public who would 
oppose the High Court system of hearing cases to a finish from day to day. 

50. Yes, but the inspection can only be more or less superficial and does 
not result in much good beyond the correction of errors in the keeping of 
registers, etc. 

51. I doubt if a system of giving special expedition to commercial suits 
in the Subordinate Courts of the province would prove to be of any appre-­
ciable value. Even in the Rangoon High Court the Bar is not keen to 
take advantage of any special provisions intended to give expedition to 
commercial suits. It might, however, be provided that on a plaintiff's satis­
fying the Court that a case falls within the definition of a commercial cause 
or suit and applying for the hearing to be expedited, the Court shall! 
expedite the hearing so as to ensure that the disposal of the suit is not 
ordinarily delayed for a longer period than 6 to 8 weeks after the service­
of the summons. 

52. Garnishee procedure ought to be introduced in the Courts generally. 
53. I would agree to the extension of the principle of section 21, Civil' 

Procedure Code, to proceedings in execution generally. 
54. I think the investing of Courts to which a decree is transferred for 

execution with the powers mentioned would be an improvement on the present 
procedure. --

55. The modification suggested would result in making justice speedier 
and more economical generally and would incidentally benefit the persons 
interested in obtaining a fair price for the property. 

56 (a) I am not in favour of . curtailing the period given in ~ection _48, 
Civil Procedure Code, for executiOn of money decrees or of altermg artiCle-
182 of the Limitation Act by substituting 1 year for 3 years therein or of 
altering the starting point from the date of the last application to the date 
of the last order on the last application. As to whether it is necessary for 
the decree-holder to apply every three years or one year, I do not think 
the change suggested is necessary or will result in any improvement on the 
present state of things. 
- 57. The alteration suggested in this qu~stion will, I thi~, ;e_sult _i~ ch~k­

ing benami purchases at Court sales and IS calculated to dimimsh ht1gat10n. 
58. I approve of the alteration suggested to. R~les .1. and 2 of Order 21. 

H will prevent the Court's time being wasted m mqUines as to whether or 
not an alleged payment out of court was in fact made. 

59. Notice to the transferrer would appear to be scarcely neces~ary after 
the filing of an affidavit by him as to the ract of the transfer. NotiCe to t_he 
judgment-debtor should I think nevertheless issue under the first proVIso­
to Rule 16 of Order XXI. 

1 think there can be no objection to the second proviso to the rule being 
modified. Its modification should enable, e.g., a surety who was s~ed as 

-. co-defendant or the maker of a pronots who was a co-defendant WI~ an. 
endorsee to recover against the defendant who was the real debtor withou~ 
filing a separate suit. 
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60. I think the discretion given to the Court is useful and should not 
lbe taken away. • 

61 (a). I think the notice is neeessary, e.g., to prevent a judgment-debto!' 
being taken by surprise in execution. Clause (2) gives the Court discretion 
to dispense with the notice on special cause being shown. Notice of the 
-execution petition itself is in most cases unnecessary. It may be provided 
that notice under Order 21, Rule 22, shall not be necessary where the Court 
.orders notice to be given to the judgment-debtor of the execution petition 
in which substantial relief is asked for. 

(b) The deletion of Order 21, Rule 22, is in my opinion not called for and 
.is likely to result in abuse of the process of the Court. 

62. The suggested provision with regard to money decrees might work 
hardship; claus!.' (3) of the rule gives the Court a <liscretion to require security 
.or impose conditions. It might be modified by giving the Court discretion 
to require the amount of the decree and costs to be deposited. . 

63. There is no neeessity for special notices in the different stages of 
execution of money decrees sought to be executed by the sale of immovable 
-property. According to our practice (apart from ·notice under Order 21, 
Rule 22) the only notice issued is the notice for settlip.g sale proclamation. 

64. I am not in favour of the rule suggested in· the first part of the 
.question. The furnishing of particulars for and the drafting of a sale pro­
-clamation takes some time. Issue of the writ of attachment ought not to be 
.delayed pending the preparation of the sale proclamation. 

64. The answer to the last two parts of the question is in the affirmative. 
It should be open, however, to the vakil who is served with notice after 
the lapse of some time, say a year, from the date of the decree to appear 
.and ask for time to communicate with his client. If these rules are made, 
vakils may be expected to protect themselves by taking and keeping a note 
<lf the address for service on the client and including in their fees a small 
sum for the cost of forwarding notices of execution petitions. 

65. No. 
66. I would not suggest any alt~ation in the present procedure in the 

-direction indicated. There is in my opinion no reason why a purchaser 
at a sale in execution of mortgage decree should be put in a more favoured 
position than a purchaser at a Court sale other than a sale in execution 
<Jf a mortgage decree. 

I am against the suggestions (a)-(d). There is, as far as I am aware, no 
-encumbrance certificate available in the registration offices here. 

(e) The time granted is 6 months from date of preliminary decree. In 
my opinion the period of 6 months should count from the date of suit. 

The old system of having only one decree was quite satisfactory. There is 
no need for a final decree in any mortgage suit where no account is directed 
to be taken. It is not necessary to have a separate personal decree. · 

67. Occasionally delay of this sort is caused by orders staying execution 
made by the appellate Courts. I cannot say that such stay orders are 
frequent. l\Iy '<>pinion is that stay should ordinarily be granted only on 
the condition that the decretal amount is deposited in Court. The appellate 
·Court should be invested with the power to grant exemp'lary compensation 
as suggested. The compensation should take the form of interest at • 
rate up to 18 per cent. per annum on the amount of ~he decree _and costa 
for the period between the date of the stay order and Its revocat10n. 

68. The answer is in the affirmative. 
69. The answer to the first part is in the affirmative. 
It hampers by placing the po":er of :ealization of _the insolyent-debtor'a 

TJroperty in the hands of the Official Assignee or Receiver appomted by the 
Court. There is considerable avoidable delay in both the respects 
mentioned. 

l do not think devolution would mend matters. 
G 2· 
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. 70. The_ an~wer to the first part is in the affirmative. To prevent delay 
m the realisation of decre~s due to the absconding of judgment-debtors, Courts 
should be empowered m a proper case to issue the warrant of arrest 
addr~ssed to the head of the Criminal Investigation Department of the 
pr~Tmce and the warrant should be capable of transfer bv endorsement 
from province t.o. province; decree-holders would gladly meet the necessary 
cost<;. The provision fo_r arrest or attachment before judgment in the present 
case does operate effectively to prevent such delay in the cases in which they 
are applicable. · · 

71. Unrestricted right~ of parties to examine and cross-examine witnesses 
as to all relevant facts is, in my opinion, the main cause of the unduly pro­
tracted trials. 

72. The answer to the first part of the question is in the neuative and 
to the second part in the affirmative. "' 

73. Answer to the first part is in the affirmative. This Court even now 
does not insist on certified copies where secondary evidence is tendered by 
!C(>nsen~. 

74. The period of limitation prescribed by Articles 1.56 'and 113 of the 
Limitation Act should not be more than 60 dan and that by Article 174 
not more than 30 days. • 

The period prescribed by Articles 176 and 177 should be reduced to 60 
days. 

75. Perjury is far too common, and is committed with impunity by 
persons of wealth and position as well as by persons in humbler walks of 
life. This makes it difficult to elicit the truth from oral testimony and leads 
moreovsr to a far larger volume of evidence being tendered than would 
otherwise be possible or necessary. District Courts and High Courts should 
have power to summarily try offenders and subordinate Courts to refer 
cases of perjury to District Courts fer summary trial. 

76. Yes. 
77. Partnerships started with a capital of Rs. 500 and more should be 

evidenced by a registered document. I am in favour of the compulsory 
registration of all contractual partnerships. 

78. I agree. 
79. I agree. Hardships might arise until the change in the law becomes. 

generally known, but the change will I think certainly be a move in the 
right direction and operate towards reducing the duration of cases. 

80. I accept the general proposition subject to the restriction that the 
rule should apply only where the law requires a transaction to be evidenced 
by a document. 

81. Apart from any question-of fraud or undue influence, I think it ought 
not to be open to a party to a document or a transaction to say that the 
document executed by him is a sham and was never intended to be acted 
upon; or that the apparent owner of the property in whose name the title 
deeds stand is not the real owner. 

The answer to the second part of the question is in the affirmative. 
82. I do not think frivolous suits can be put down by enhancing court-fees 

in suitable cases.. Even if that were possible, I don't see how such 
•• suitable cases " can be differentiated from others. It is not possihle I 
think to make any practicable suggestions in this connection. 

83. I would retain the existing provisions as to the attestation of 
mortgages, sale deed and leases. 

84. Nothing short of making champerty and maintenance a criminal 
offence punishable with imprisonment up to three years will m my opinion 
serve as an effective preventive. 

85. Cases for the taking of accounts generally, for making enquiries under 
Order 21 Rille 41 Civil Procedure Code, or under section 90 of the Probate­
and Acl~inistratidn Act or section 31 of the Guardians and Wards Act, 
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inqui:ies as to what would be proper to be allowed as mai~t\lJ:!ance or 
marnage expenses, as to whether the proposed terms of any agreement or 
compromise with reference t~ a suit would be for the benefit of a minor, 
inquiries as to the appointment or fitness of persons to act as next friends, 
guardians, trustees, receivers or managers of a lunatic's estate and such 
other in-1uiries or investigations might with advantage be referred to 
referees. Reference of account matters to private referees (members of 
the Bar) by the Original Side Judges of the late Chief Court of Lower 
Burma used as a rule to greatly delay the final disposal of cases. Hence 
an official referee is needed. · 

86. I don't think it c·an be said that the multiplication of law reports 
has interfered with speedy justice. 

87. The answer to the first part of the question is in the affirmative. 
The Law of Torts might perhaps be codified at once; and if Budhists, 
Muhammadans and Hindus would respectively agree, the codification of their 
personal laws would greatly help to make justice speedy and economical. 

Mr. J. HORMASJI, Official Referee and Taxing Master of the 
Rangoon High Court, called and ex~ined on Wednesday, 

the 30th April 1924. 

Clwirman.-Q. You are a Barrister-at-Law and Taxing l\Iaster ani! 
Official Referee of the High Court? 

A. Yes. 
Q. Am I right in saying that your experience is with regard to the 

Original Side? 
A. Yes. That is so. 
Q. Now, in practice, in the High Court how long do you think a contested 

commercial suit takes at the present time? 
A. rnless it is unduly delay~d for some sp.-cial reason it generally takes 

four to six months. ' 
Q. Do you regard that fairly satisfactory? 
A. Yes that is satisfactory, but the period can be much reduced if the 

Dar is keen c;n it. The court ·has already provided procedure to give 
expedition to commercial cases as far back as 1911 by making rules for 
summons for directions but not in a single case has the Bar taken advantage 
of it by applying for summons for direction. 

Q. "l1at different lists of suits are kept in the High Court? 

A .. The first list is for appearances. Suits filed are entered in the li~t 
for appearances. After summons has been served and the written statement 
has hcen filed, the case is transferred to one or other of these three lists:-· 
(1) short contested causes, (2) ordinary long contested causes, (3) commercial 
contested causes. 

Q. Then as regards uncontested causes how do you dispose of them? 
.4.. After the summons is served and there is no contest the ca<se is Imme­

diately taken up hy one of the Deputy Registrars who passes a decree and 
submits it to the Judge. 

Q. How is a case marked for the commercial list? Does the plaintif£ 
mark it at the. time of filing of the plaint? 

A. After the written statement is filed the Deputy Registrar marl--o; it 
as a commercial case, b~· looking at the nature of the cas• ·J'he 
definiti0u of a commercial case is the same here as in Calc•1tta or m 
&mhay. 

Q. Two judges are employed on the Original side and I. understand on.,. 
tak~s 11p ccmraerl"ial sllits and the other takes up other suits: 
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A. One takes commercial suits· and short contested cases because com­
mercial suits alone do not provide sufficient work for one Judge and the 
other takes up long contested cases. Particular keenness is shown on 
co~mercial suits and they are at once brought up for hearing. I do not 
thmk commercial cases take mOf"e time in our province. 

Q. There are appeais from the small cause court, I understand, heard 
in the High Court? 

A. Yes, in suits over Rs. 1,000. 
Q. As part of the original jurisdiction or as part of the appellate 

jurisdiction? 
A. As part of the appellate jurisdiction. 
Q. If any question arises over an application for revision, is it heard on 

the Appellate side or on the Original side? 
A. Appellate side. 
Q. I see you say that some time might be saved if the court had power 

to dismiss a suit when it considers that a summons to defendant has been 
returned unserved more than twice owing to want of diligence on the part of 
the plaintiff? . 

A. Our experience is that suits are unduly delayed owing to want of 
Bufficient activity on the part of plaintiff to get the summons served; 
especially when our summons is sent to Madras, very little is done by the 
plaintiffs to help the summons being served, and the consequence is we 
keep on issuing fresh summons. There is no rule to dismiss a suit, but we 
have made some sort of provision that if a summons is returned unserved 
more than thrice, no cost should be allowed, but the judge is in a difficulty 
and he does not know what to do. 

Q. When a summons has to be served in another province, what is it 
that the plaintiff ought to do as a rule? 

A. Leaving aside cases where the man is thoroughly well known to the 
proces~ servir.g st:.d:f, in Madras city or in Calcutta there would not be much 
difficulty in serving such summons. In villages the usual rule is that unless 
someone goes to identify, it is not easily served, although I acknowledge the 

· courts in Madras do a great deal. The village headman or so'mebody takes 
some sort of interest in it and gives information about defendant and, as far 
as he can help, points• out the defendant. The usual return is that the 
defendant has gone to a certain place, that he cannot be found or his address 
is not sufficient and if the plaintiff does nothing to keep a man there or in 
some other way to as8ist the process serving staff the chances are that summons 
issued to defendants in outlying places is more often returned unserved than 
served. 

Q. In Bengal it would be returned for want of an identifier. In these 
cases the plaintiff should be made to.~upply an identifier . 

. A. The correct address should be given. 
Q. If a suit is dismissed on that ground, would you allow that suit to be 

brought up again? 
A. Yes. The man should be mulcted. The man loses his court-fee. 

That should be sufficient punishment. Although we issue summons for final 
disposal and we say that appearance should be entered at least on a certain 
fixed date, what they do is they come there on the date fixed for filing 
written statements and keep appl,ving for time to file written statements and 
very often repeated extensions are taken for filing written statements. 

Q. Why give the adjournments? 
A. 'Ve aim at being very firm, and in case of contumacy and something 

like that, we lay the case before the judge. 
Q. You suggest that delays in interlocutory proceedings should be red'!ced 

by setting down cases in which written s~atements ha!e been filed for duec­
tions and making it obligatory on part1es to obtam all t_he ~ecessar:J 
directions as would be given at the hearing on a summons for d1rectwns P 
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A. Having found that the bar will scarcely look at the rules in connec­
tion with the ~um!Dons for directions, I think the o~ly course open to us is 
to add a proVIso m the rules that as soon as a wntten statement is filed, 
eve:ry suit should be brought up for directiollli. I think it should be made 
a general rule everyw~ere. 

Q. What do you think about the introduction of third party proceed­
ings? 

A. I think that would eventually reduce the duration of litigation. Now 
and again you find a case in which when A is sued, he says he is no' 
liable, but B is liable. B does not appear and he remains in the back­
ground and the suit is fought out to the bitter end. If plaintiff loses, 
he has got to sue again the other man. There is no provision at present 
to add him as a, party. 

' 
Q. That is not a third party proceeding. A third party proceeding is 

not one where there are alternate claims. We claim against A, then against. 
B. Plaintiff gets them in the alternative. 

A. You can. The plaintiff sues one party only and it is not open to· 
the defendant to bring in the other party. 

Q. Don't you think it would tend to ·lengthen the duration of the 
caseP 1 · · 

A. It would tend to lengthen the duration· pf that particular case, but 
it should ordinarily suffice to finish two cases in one case. That is not a 
matter which anses commonly, but once in a way; 

Q. In the Code, as at present, do ;you find that the proper use is made of 
Orders regarding discovery and admiss1on of documents, notice to admit facts, 
etc.P 

A. The general tendency is to apply for a document and have inspection. 
That is all that they do. In special cases they apply for administering 
interrogatories. · 

Q. What is your candid opinion? ,_Do you think the pleadings are reasonably 
well drafted according to the rules r 

A. Pleadings drafted by experienced counsel here are what they ougat 
to be, but a lot of young frE¥>h blood is let loose here. As soon as they 
pass, they take to drafting pleadings and it is not right. The plaints are 
returned. On the whole it may be said in the High Court that the pleadings 
are sufficiently well drafted. · 

Q. Do you get applications to strike out certain particulars from the 
pleadings because they are vexatious or irrelevant P 

A. Not very much, but it is not of infrequent occurrence. 
Q. That is people do attack each other's pleadings? , 
A. They do. 
Q. What chance does a person here get, when he begins practice, to learn 

how to draft the pleadings? He has passed the LL.B., what more has he 
doneP 

A. If he has passed the LL.B., perhaps he is far better than if· he 
had merely been a barrister. He practically gets no training unless he goes 
and works under a senior. 

Q. Is that done in Rangoon to any great extent? 
A. It is very rare. 
Q. Do pupils go to Chambers and take training? 
A. It is rather rare. 
Q. When pleadings are drawn, you find that somebody who has Just go'li 

his law degree does it and the senior counsel who is really going to get 
through the case is brought in just at the time of hearing. 

A. If a senior is brought in, he is brought in at the outset unless the 
junior is of a sufficient standing. If a junior is of sufficient standing the 
senior is brought in when it is found thd the opposite side· is strong. 
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Q. At the earlier stages, I take it, in good many cases. the person in 
(!barge is a junior man. 

A. l\lost of the work on the Original side is in the hands of three or four 
firms. They are all leading firms and they do their own drafting, and if 
they are not of sufficient standing the drafting is poor and is liable to be 

, returned by the office. · -
Q. When a case actually comes up for hearing, I understand issues are 

usually ·settled at the end of the plaintiff's opening. 
A. That is so, but cases are not opened by the plaintiffs. 
Q. 'Why is that--because the judge considers it a waste of time? 
A. The counsel are not sufficiently prepared to know what their case is 

and what they are going to prove at the end. 
Q. And if you do not commit yourself to opening, you can change in the 

middle? 
A. The whole tactics are so adapted as to e"nable them to change it at 

any time of the bearing. 
Q. When judges settle issues at the end of the plaintiff's opening, do you 

usually find the issues covered by the pleadings? · 
A. Issues are usually covered by the pleadings. In certain cases the 

pleadings have got to be amended to settle the real issues. ' 
Q. On the Original side, you think that the rules in the Code are applied 

not technically but in spirit, and powers for amending are fairly liberally 
eKercised? 

A. They are fairly liberally exercised. 
Q. I take it in the High Court cases are heard from day to day? 
A. They are. .· 
Q. How long does it take for an appeal to be got up from the Original 

Side? 
A. Appeals on the Original side are part of appeals dealt with on the 

·Appellate side. On the Original side an ordinary case comes up within four 
to six months. 

Q. I take it that a separate list is kept of appeals on the Original side. 
A. I am not sufficiently acquainted with the Appellate side. 

Q. Can·you tell me, when an appeal is brought f_rom the judgment of. an 
Original side Judge, whether the Judgment, the eVIdence and the pleadmgs 
are printed by the court? 

A. Bench copies are prepared but I am not quite sure one or two. They 
are typed by the typing staff. 

Q. Do they go to office and say what documents they have to ~ype and 
do they prepare a sort of paper book? 

A. They leave it entirely to the office. Practically the whole of th main 
file is copieu out. 

Q. When a judgment is delivered is it taken down in shorthand? 
A. 'When it is delivered in the court it may be taken down in short­

band-there are shorthand writers provided. Ordinarily when it IS 

d~livered in the court it is taken down in shorthand. 
Q. Wnat about the evidence? How is it taken down on the Original 

Sidt-? 
A. Tha~ is taken down by the Assistsnt Registrar. 
Q. That is the :::~.an who sits in front of t"b.e judge? 

A. Yes. 
Q. You have not got shorthand writers? 

4.. No. 
Q. Is the judge supposed to keep n«;>tes? 
A. He keeps certain notes entirely for his own use in his note book. 
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Q. If one goes to the High Court on the Original Side how many men 
do you find sitting before the Judge? 

A. One is the Bench Clerk. 
Q. What does he do? 
A. He sorts out papers and puts them in a form of a book. The man who 

is taking down evidence is engaged for the whole time in writing. 
Q. If there was a staff of shorthand writers for taking down evidence 

you can dispense with the Assistant Registrar. 
A. This question has been recently considered by the Hon'ble Judges 

but the question arises whether you can dispense with them. 
Q. Does the Assistant Registrar keep a short minute? 
A. What is called the diary of a case is written up by the Bench Cleric 

under the supervision of the Assistant Registrar. 
Q. I take it that the Assistant Registrar is a highly-paid man. 1\Iuch 

the same position existed in Calcutta about a year ago and on the recom­
mendation of a Committee it was altered, so that instead of having Assistant 
Registrars for writing down evidence in long hand, shorthand writers are 
to be provided. 

·A. The evidence here has to be read out after being recorded. 
Q. On the Original side, is it mostly the case'~hat evidence is interpretedP 
A. Yes. • 
Q. And I think it is a very good thing to have shorthand writers po 

take down notes? 
A. But shorthand writers, who are competent to take down notes, are 

not obtainable in Rangoon. They can be obtained from India. Notes 
taken or what is taken down by the judge is read over and this I think 
serves no useful purpose. It simply gives scope to the man to make altera­
tions and amendments to what he has already stated. 

Q. Do you get a good many cases of attachment before judgment in 
Rangoon? 

A. Yes, quite a number. 
Q. And do you feel any d,.'fficulty about that P Is that provision freely 

exercised or not freely exercised? 
A. On the whole I think the tendency is to grant these applications with 

conditional attachment before judgment. 
Q. Do you get good many cases of ex parte injunctions? 
A. Yes. Ex parte injunctions are invariably asked for. 
Q. What about cases of investigation of claims P 
A. We have a fair number of cases of that kind. 
Q. I understand the system of the High Court here is to charge court­

fee? Has that always been so? 
A. Yes, sir, that has always been so. We have scales of court-fee as 

there are in Chartered Hig~ Courts in India. 
Q. Have you noticed any abuse in connection with the Court-Fees AcH 

Are there many suits for declaration P . 
A. Yes, sir, quite a number. Suits for declaration are common. 
Q. Are there any cases where the Court-fees Act· is abused to a certain 

extent P Is there insufficient charge for exceptional cases? 
A. Yes, you can say there is insufficient charge for exceptional cases, buli 

it is very difficult to differentiate between a genuine case and other cases P 
Q. '\Yith regard to receivers, I am not speaking of' insolvency matters 

who deals with that work? 
. A. There is the official receiver of the court. If both the parties agree to 

have a private receiver, the court does not send the ease to the official receiver. 
Q. Has he a large establishment under him to enable him to do the 

work? 
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A. He has got sufficient establishment. It is entirely a salaried post now. 
He holds a post which is a combination of several posts: -official receiver, 
official assignee, public trustee. 

Q. Do you think there are always competent men available to do that 
workP 

A. Yes. 
Q. With regard to insolvency work, is it going on satisfactorily in 

Rangccn? 
A. There is one difficulty and that is that the Official Assignee is never 

present at the time of public examination. I have done that work for many 
,years, but there is one Deputy Registrar who does that work. 

Q. What happens when a man turns up for public examination? 
A. The examining officer has got records and he puts questions from them. 
Q. Is it not a fact that the record consists of schedules? What about 

the question of adjudication of people? 
11. Debtors are adjudic~ted ex parte by the Deputy Registrar. 
Q. Is there any committee of creditors? 
A •• The work is entirely done by the Official Assignee without any reference 

to creditors? · 
Q. I think under the Insolvency Rules there ought to be a committee of 

creditors for looking into these matters? 
A. It is not compulsory and it can be done by the Official Assignee. If 

the case is of any difficulty or important, he generally does convene a meet­
ing of creditors, but I do not think he constitutes any committee. 

Q. But there has to be a meeting of creditors? 
A.·Yes, sir. 
Q. Do you think that the Official Assignee takes interest on behalf of credi­

tors and helps them to collect assets and so on? 
A. If the ~,:reditors are anxious he may help them in this connection, but 

as I& rule very little is done by the Official Assignee. 
Q. They sometimes do it through the Official Assignee. 
A. Yes. He does it regularly. He is supposed to do it. 
Q. There is not much use in altering the law of insolvency here? 
A. No, except that it all depends on the particular gentleman who is 

the Official Assignee. 
Q. In Rangoon you get on the Original side a certain amount of work 

in connection with Indian Arbitration Act? 
A. Yes. 
Q. A good deal of arbitration work fr'om commercial men in Rangoon? 
.1. In all insurance cases there is arbitration. 
Q. Do you find the Chambers of Commerce form arbitration courts? 
A. Yes. 
Q. Is there a system of arbitration, a register or a panel of ru:bitrators 

who carry on the work? 
A. No. They do not assist in any way in the way of arbitration. 
Q. I am speaking of the Chambers? 
A. They have a panel and they have arbitration • 

. ~. I suppose your connection with them on the Original side is that 
when they come to file decrees, somebody comes and objects to the awards? 

A. Very rareiy arbitration awards come before the court. 
Q. They do not take the award to court? 
A. I do not think there have been more than one or two instances. 
·Q. Do you tind that suits are sent for arbitration under schedule 2? 
:A. They are made very frequently. 
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Q. And are they successful arbitrations or are they a waste of time? 
A.-They do end in waste of time not infrequently, and sometimes 

references are made to people who eventually back out or when they do 
proceed with the arbitration, they will go on and mess up matters altogether, 
and there will be more trouble in the end than at the time of the 
hearing. 

Q. You think that suits for declaratory decrees after attachment in 
regard to movable property of the value of Rs. 2,000 and less should lie in the 
small call>!e court? 

A. I think so. 
Q. You think that limitation in cases of specific performance of contract. 

in respect of movable property might be cut down? 
A. Yes. 
Q. The first question is about the competence of a judge. This sort of 

suits is apt to take a longish time. Don't you think they were excludod 
from Small Cause Court not so much because they will be mcompetent, but 
because they will not be able to dispose of them quicklyP 

A. Very often these are suits of a very ~imple nature and, if summary 
procedure is applied no harm will be done to ·anyone. If a summary of the 
evidence is taken, then these suits would not take up very much time in 
Small Cause Court. 

Q. You suggest that Small Cause Courts should not deal with immovabl& 
property. What do you think of that P 

A. I do not think they should deal'with' immovable property. They ar~ 
not familiar with the procedure regarding immovable property. The High Col!rt" 
rules are not very dilatory. 

Q. What about summary procedure in the strict sense under Order 37P 
You do a lot of business. 

A. Very rarely. 
Q. Have you any other summary procedure? 
A. No. 
Q. In ejectment suits in ~ngoon I think there is sometimes no defence­

at all. It can be hung up for months together.· Don't you think it would 
be better to deal with them as in England? 

A. These ejectment suits, if it appears from the written statement that 
the defence is a shadowy one, or there is no defence, are brought to a dead 
stop. I do not think it would be quite safe to apply summary procedure to. 
ejectment suits and other suits. 

Q. If the defendant knows that he would get leave for defence? 
A. Whenever the defendant has any defence at all, he is bound to 

come in and ask for leave and he is bound to be granted leave .. When he has· 
no defenC"e and he does put in a defence the court exerci.!es its power and: 
sees that no frivolous defences are there to delay the suit. . 

Q. Under the rule you can give him a conditional leave to defend. Don't 
you think it would be salutary in some casesP .• 

A. It would. The trouble is that shadowy defences are filed in cases which 
are not suitable for summary procedure. 

Q. As regards service of summons, what is your difficulty in the cit-y of 
Rangoon P Is it fairly easy P 

A. It is easy. There is no difficulty. 
Q. How long does it take to get service effected? 
A. Two weeks. Two to three weeks in ordinary cases. 

Q. What is happening during the two or three weeks? Why should. there 
be two to three weeks insttaad of two to three days P 

A. After a summons is is>med, I think there are only two or three process 
servers to cope with the work. 
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Q. Are there not enough process servers? Is that one difficultvP 
A. "fes. Summons could be served in less than two weeks if ther~ were 

blore process servers. · 'Ve give them three weeks for the return of service. 
Q. In the city of Rangoon the bailiff and the staff are under the High 

Court who serve the process? 
A. There is a separate staff for the High Court. 
Q. How big is that staff? 
A. I think in the actual process serving staff there are two or three men. 
Q. Is there any complaint about the service of processes in the High 

Court? 
A. No. 
Q. Is there any difficulty about getting copies in the High Court? 
~- There is a considerable amount of agitation about the delay in getting 

ooJhes. 
Q. There are not enough copyists? 
A. That is my opinion. 
Q. Are there enough translators in the High Court? 
A. That too is ·not easily got. I think an increase in the staff of trans­

lators might do something to expedite the work. The system is that whPn 
an interpreter is not engaged on interpreting work he has got to do the 
translation work and sometime the work gets into arrear. There is no 
special staff to do the interpretation work but on the whole there is not 
much complaint about the delays in translation. 

Q. About copies of decrees, is there any delay? 
A. I am afraid there is a delay. 
Q. What is the cause of delay? 
A. The judgments are generally available within a short time but some 

time elapses in writing the decrees on the Original Side. There is very 
poor staff on the Original Side and often new men. Clerks are not suffi­
ciently paid. 

Q. Supposing there is a mortgage suit of an ordinary type. What hap­
pens? "Tho draws up the" decree, the bench clerk or somebody in the office 
or do the parties or the counsel settle the decree? 

A. Ordinarily the assistant to the Chief Clerk on the Original side makes 
up a draft and puts up to the Assistant Registrar, who is also doing office · 
work. If he cannot himself deal with the draft quickly he puts it before ontl 
of the Deputy Registrars. 

Q. When the decree is drawn up do you send for parties and settle it 
w~ili~? ~ 

A .. ' As soon as the draft is faired, we post a notice that the decree is 
ready for inspection and if no objection is taken for four days that draft is 
signed. 

Q. Then in cases which require rather special attention they leave all 
the work to the office in the first instance. 

· A. Entirely to the office and in fact when we feel that it is best to let 
them see the decree, we take the initiative and have the decree sent to 
them. . 

Q. Now, as regards execution~what are the main difficulties here in the 
High Court.· 

A. "Te have no difficulty. I think our work goes through very quickly. 
Q. Do you find that people get satisfaction of their decrees or do you 

find that great many decrees are not satisfied? 
A. •Almost all the decreE!!> are satisfied. 
Q. Do you find that people who get money in satisfaction of their decrees 

ce~; it acknowledged on the books of the court? 
A. They do not. 
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Q. You think there is a good deal of amount paid on the decrees but there 
is no record, i.e., satisfaction is not recorded? . 

A. I cannot eay that,· I think in most of :the cases satisfaction i11 
recorded. 
· Q. So far as you are concerned, there is no c'ase ·for· making . the law on 

that matter any more stringent? 
A. No. 
Q. As regards execution have you any amendment to suggest for instance 

limitation? At present a person is allowed twelve :vears and'· he has to 
keep the decree alive every three years. \Vould you be in favour of dispen­
~ing with that altogether and if necessary reducing the period for which the 
d£'Cree is to be kept alive? 

A. If you do away with the. need for keeping a decree alive and 'if you 
allow him to put an application for execution at any time and to suddenly 
jump upon the judgment debtor that procedure is liable to be abused. 
I do not think that period of twelve years should be shortened because the 
decree holder makes every effort to execute his decree in shorter time but 
it does turn out sometimes that the judgment-debtor's concealed property 
eannot be trared and I think the period of twelve years might stand.. No one 
who can possibly expedite executwn has been known to delay it. · 

Q. You might have not known it but is that' .a fact in practice? Do 
;vou not find that there is a tremendous amount of negligence on the part 
of the decree-holder? 

A> In rare cases where a death occurs in a family it takes away attentio'1 
from the decree and then it remains unexecuted for a long time, but it is 
not of frequent occurrence. , 

~1. Have you had any difficulty in regard to commissions to take evidence 
in England or other places. 

A. l\Iany commissions an~ issued to places in India. There is not much 
difficulty about commissions sent to England. 

Q. Do you issue it to Indian Courts? 
A. We have to issue them to ,the judge of the Small Cause Court .and 

leave it to him to appoint a commissioner. 
Q. Do you get your commission back in good time? 
.4. The commissions generally do not come back in proper time. 
Q. Can you suggest anything by which it may be improved? · 

A. The trouble is that sometimes parties do not put in their appear­
ance before commissioners and keep on applying for postponement and 
so on. In my opinion the only remedy that can be suggested is that re-issu<a 
of commissions and extension of time should not be allowed except on very 
good grounds. Sometimes a good deal of time is wasted in these matters: 
In an ex parte case a man takes out a commission for some evidence which 
he ccnsiders necessary and in this months together are wasted. 

{!. But is not the order ·for commission cancelled? 
.4.. It is eventually done after a good deal of time is wasted .. 
Q. Does not the defendant apply for it? 

· ,,1. Counsel for defendant do not generally do it at the proper time. 

Q. Then you suggest that to prevent delay in realising a decree, the 
rourt should be empowered to issue warrants of arrest addressed to the 
Head of- the Criminal Investigation Department which may be transferred 
on endorsement from province to province-the decree-holder meeting the 
cost? Do you think that will be possible? . 

A. I think it will be very advisable. .We_ have ~ecently clone that in 
a case of in~olvency and we have succeeded m It. It will prove ver;v effectnn: 
in the case of absconding debtors. They will surely be caught in this wa.v 
and the fruits of the decree can be reaped. 



200 

Q. Have you any difficulty with regard to witnesses who have been sum_; 
moned and do not attend the court? 

A. Very rarely. 
Q. Have you ever in the High Court any case of an estate being managed 

by the court's receiver for an indefinite period? · ! . 

, A:· Yes. Not only by the court's receiver, but in i:lome cases by the privQ.te 
receiver. • 1 

. Q. Do you not ~hink th!"t that work should ~o to the Public Trustee­
mstead of the OffiCial Receiver? Do you not thmk that the court shcul<l 
be empowered to get rid of it? · 

A. Yes I think so. 
Q. Do you find trouble in cases where land has to be leased out from 

time to time and new tenants have to be obtained? I think the trouble some-· 
times arises with the Executive Officer on the spot? 

. A. In s~ch cases certainly tr~uble has come to my notice. It is a very 
d1fficult thmg to do for the receiver. He has got an agent and sends him· 
to collect rent. 

Q. Do you think that people on the spot think that the management of 
the court is not good? 

A. No, sir. 
V,. Are you in any way in favour of restriction of right of appeal? 
I. I have made one or two suggestions, I think. 

Q. You suggest something about execution applications and interlocutory 
t~pplications. Do you not think that in execution matters a right of appeall 
6hould be given? Do you think that right is abused in Rangoon or 
.Burma? .· 

A. I do not think that the right is abused, but now-a-days there is a 
tendenc;y to appeal against anything and everything under the Letters 
Patent. 

Q. Of course in the High Court you have appeals under the Letters· 
Patent. Do you find any difficulty in defining a " judgment "? 

A. No, we have no such trouble. 
Q. In many cases simple orders are passed and appeals are preferred 

against such orders. Do you find any difficulty in finding out whether it; 
is a judgment or not? Would you consider such orders as judgments? 

A. :Many-orders are considered as judgments and appeals are made against 
them. 

Q. So there are good many such appeals from orders of a High Court 
Judge. Do you think anythiny can be done in this connection? Do yoU! 
consider that section 13 should lie more well defined or narrowed in any 
way? 

A. I think I have made some suggestions with regard to that. 
Q. I am simply dealing with the Original side appeals from interlocutory­

orders. Do you think that is abused? 
A. The tendency seems to be in that direction. A great ma.ny appeals are 

beginning to be filed. 
Q. What about stay of executi~m~ Supposing ~ judge 

side gives a judgment to the plamtiff for a considerable 
What happens after that? 

A. Stay of execution is applied for. 

on the original 
sum of money .. 

' 
(1. 'What does the court do? To whom does he apply for stay of execution?' 

Does he apply . to the trying court? . . 
J.. He files his application in .the court of _the Deput~ Re~istrar and' 

~be1l that application is submitted to one. of t~e JUdges_ who IS gomg to form> 
s hench. Usually notice is issued and 1ntenm stay lS granted. 
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· Q. Then does the thing go on for a long timeP Does it take two or three 
odaysP 
~ A. It takes two or three weeks. 

Q. So they can get two or three weeks merely on asking? 
·A. They have to make z:~ome case on affidavit. 

. Q. When the interim stay is over does the appeal go before the appellate 
ben_chP What does the appella_te bench doP Does it pass an order of the 

oOrdinary form P Is the stay hkely to continue P If it is so is sufficient 
seclrity furnished? Are you familiar with the actual practice as regards 
-the appellate sideP 

~- To a certain extent I am familiar with it. 

Q. I want to know as regards your paper books, the system of appeals 
the 'preparation of the material for the court on the appeal, etc. I under: 
.stand that what happens is that somebody in the office practically t:ypes 
'Up the main file so that there are two copies ready for the court. 

A. Yes. All proceedings except process. 
Q. All typed up P 
A. Yes. 
Q. By the court staffP 
A. Yes. 
Q. As regards a lot of documents which it may be entirely unnecessary 

Ito refer to at all, are they all typed out automatically? 
A. As far as I know they are automatically typed out. Not much 

.discrimination is exercised. 
Q. You have seen the papers after the appellate judges have done with 

'them. Don't you generally find only 1/5th of the typed matter is marked 
-outP 

A. Yes. 
Q. Would you introduce a more business-like system? Would you make 

the people come and say what is necessary for appeal and what is not 
11ecessary for appeal? 

A. Certainly. ' • ·' 
Q. Whether they are printed or not, I think a. great deal has to be 

-said on the other side P 
A. I think our system has been working well and it is cheaper. 

Q. If people would only not have the things not necessary copied outP 

A. Now-a-days typed copies are as good as printed copies. 

Q. Would you be in favour ot a. rule that all pleadings should be printed, 
-that is not a matter of much expense? . 

A. I do not think it is necessary here. For appeals in the High Court, 
it is not necessary. It means expenditure of time and money and trouble 
because you have got to send out a typed copy to the press. 

Sir T. Desil.achari.-Q. Going through your Civil Statement No. 28, I 
-find quite a large number of original suits in value--less than Rs. 500 in 
High Court. How would a suggestion that a City Civil Court should try 
those cases appeal to the public here? What is the good of the High 
·Court deciding all these petty suits to the value of Rs. 1,000 P' 

·A. The question has often been discussed and the general opinion is th!\t 
-the City Civil Court is not favoured by the public opinion in Rangoon. 

Q. What is the public opinion P Is it the opinion of the BarP 
A. The opinion of the Bar is in the other way. Pleaders who do not 

practise in the High Court would welcome it. 

Q. Those who practise in the High Court would not welcome itP 
A. Yes. 



202 

0..1r system is practically the district court system on the original sid~. 
T~e costs are not so proportionately heavy as in the Calcutta or Bombay 
Hign Court. 

0. But &. subordinate judge on Rs. 600 or Rs. 800 can dispose of sucf 
cases. 

A. There are so many cases. In a thrivin" and rich seaport city lik 
Rangoon, they do not attach very much import~nc~ of that sort. 

Q. I am thinking of suits of less than Rs. 1,000. Surely these are suits 
trhich outside Rangoon, will be disposed of by a subordi~ate judge? 1' 

A. Yes. I 
Q. That takes away all but 225 of your suits. Whv should a judge 

l\'ho is paid Rs. 4,000 be made to try these suits? Why 'should not a man 
of the status of a subordinate judge be made to dispose of them? 

A. All these suits do not take up the time of the High Court Juu~e. 
1\fany of them are undefended and are disposed of by the officer of [he 
Court ex parte. . 

Q. "'What is th.e proportion of cont€sted suits? 
A. About 50 per cent. 
Q. Why should they not be tried by a judge who is paid less? 
A. But the majority of these suits are of a high value or of a very 

difficult nature. 
Q. Are th€y more difficult than suits outside Rangoon? 
A. I cannot say as regards l\Iadras. But most of th€ defended cases on 

the original side are of sufficient importance and on the whole I think 
the public in Rangoon prefer this system. They finrl di~posal of work by 
the High Court Judg€ more satisfactory, but probably there are very few 
appeals from those decisions. I do not know what happens in l\Iadras. It 
is quite pry.:;sible that a good number of decisions are appealed against. 

Q. Was public opinion taken at any time? 
A. Public opinion, I believe, expressed by the Chamber of Commerce, 

as far as I know, has always been against a City Civil Court, and the 
Judges have refr&ined from making that suggestion. It has been several 
times mooted during the last 20 years, but they haYe never gone further. 
No one seems to be keen about it. 

Q. And there is no strong opinion either for or against it? 

A. The question has not been very much considered by the public 
h€re. ' 

Q. In 1\Iadras there was some objection to that .at the beginning, but 
eventually they had a City Civil Court. 

A. As to that they have said th.at l\f adras is a poor Presidency, and that 
consideration does not apply to places like Rangoon. 

Q. So you have plenty of money to spend? 
A. People do not grudge to spend. As I said before, these small suits 

do not take up the time of the High Court Judges. 
Mr. Dunkley.-Q. You said that pleadings are generally very well drawn 

up. Of course you meant in the High Court P 
A. Yes . 

. Q. Then you talked about young advocates. Is i~ not the case that 
before a be.,.inner is admitted as an advocate of the High Court, he has t<J 
n•ad in ch:mbers either in England or in Rangoon. 12 months in England 
ll' J. years in Rangoon P 

A. Unfortunately he does not do an~hing in England. I know what 
they do there. They merely got, a certificate. 

Q. Any way there is a ru.eP. 
A. It is all due to the indifference of the young pe~ple themselves. '!'her<? 

is plenty of opportunity for them here to learn practical work, but they do 
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not seem to avail themselves of the opportunity. They do not do anything 
at all in England. They simply go and enter themselves and get a certi­
ficate. 

Q. You Raid a first appeal. in High Court comes on fol." hearing after 5 
or 6 months. Is not the average duration about a year? , 

A. I may be wrong. 
Q. Is it not a fact that the District Court appeals are decided very much 

more quickly P • 
A. I must say that many postponements are obtained before and after 

hearing. That is not the fault of the court. Some appeals which take very 
long, add to the general duration. 

Q. As regards commissions issued in India, I take it that when a com­
mission is issued, the first thing is to fix a date by which the party should 
appear. Is it not rather difficult that we never get any intimation from the 
court in India as to whether the parties have put in any appearanc-e or 
not? The thing goes on month after month and we hear nothing. \ 

A. Some of the commissioners write and intimate to us in case no 
appearance is entered. They think the ·only course for them to adopt is 
to write and inform the court that such and ~uch a date has b!len fixed. 

Chairman.-Then you might find it difficult to get any reply at all. 
A. Yes. · 
Q. And therefore you think that you want some rule by which you can 

find out whether the party has put in appearance within the time allowed. 

A. I think that if the appearance is not put in within due time the com­
mission ought to be returned. But the trouble is that the commissioner is not 
willing to part with it. He does everything to obtain extension. 

Mr. Chari.-Q. Do you think there is a good deal of loss to creditors from 
assets not being realised P 

A. Yes. 
Q. Can you suggest anything by which you can get over that difficulty P 

A. If the creditors ani apathetic I do not see what can be done. I think 
some of the creditors who are in.-'a position to give trouble are generally squared 
up earlier becau~e the in~olvent kno"·s the man who is going to give him 
trouble and he fixes him up. 

Q. Would you enlarge the powers of the official assignee to help the 
matter in any way? 

A. I think the official assignee has ample powers but the only difficulty 
is to know what the assets are and where the assets are. 

Q. Do you think in simple mortgage suits it is necessary to give six 
months from the date of decree? 

A. Not from the date of decree. 

Q. That is what we do. 
A. I think it must be altered. It should be from the date of filing 

of the suit. If not, three months might suffice. In some cases, of course, 
the man can obtain extension, but ordinarily the mortgagor does not pay 
and he compelH the mortgagee to apply for· a finn! decree. I think the period 
ought to be shortened. 

Chairman.-0£ course you ure not obliged to give a man six months. 
A. "re have altered the rule and made it compulsory. 

Mr. Chari.-In the Code it is not. We altered it because we found in 
one case a judge gave only eighteen days. 

Is it vour experience that in this country as soon as a debtor applies for 
insolvency, the creditors give up all hopes altogether P 

A. If the debtor is a slippery one they give up all hopes. 
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:Messrs. A. McKEAND, J. MORRISON and S. E. GOLDING, Repre­
sentatives, Burma Chamber of Commerce, Rangoon. 

Written Statement: 

Letter to the Chairman, Bu~ma Chamber of Commerce, No. 6i W.-2•L, 
.dated the 28th March 1924, from the Deputy Secretary to the Government of 
Burma, Home and Political Department, handed over to the Imports Sub-
Committee of the Chamber for disposal:- • 

The Imports Sub-Committee after considering the que:>tion of the law's 
.delays are of the opinion that it is the administration of the law in connection 
with insolvency matters that gives the mercantile community mpst cause 
for complaint and have decided that the occasion should not be allowed to 
pass without putting in a. very strong complaint about the administration of. the 
"Presidency Insolvency Act by the High Court. 

It being not quite clear whether the working of the Insolvency Law comes 
within the scope of the present inquiry, the Deputy Secretary to the Government 

.of Burma, was addressed in the matter. on the 26th April but as the Chamber's 
,representative has been summoned to appear before the Committee on the 1st 
May it has been necessary to go on with this report before receipt of a reply. 

There has not therefore been much time for the Imports Sub-Committee 
·to prepare a. case. 

The questionnaire is mostly too highly technical for the ordinary person 
·to give an opinion about. 

The Sub-Committee propose therefore to leave that to the lawyers and 
;to content themselves with stating their complaints and citing cases in support 
of same. 

The commercial community generally try to avoid the law courts us 
much as possible, and even in insolvency cases they much prefer private 

:settlements; but in recent years, bankrupts (some of them suspected to be 
fraudulent) have discovered that the official assignee's office affor~ them d 

sanctuary, and assists, rather than deters, them in their efiorts to avoid paying 
ttheir creditors their just debts. · 

• Our chief complaints against the official assignee's office are:-

1. Delay in making insolvents' file proper schedules. · 
2. Inadequacy of the official assignee's public examination of the 

bankrupt. 
3. Usually little efiort is made to collect the bankrupts' B:lsets, other than 

realising by auction sale the contents of his place of business, or 
to ascertain what other property an insolvent may have elsewhere 
(anything done in this direction is mostly done by the creditors 
themselves). ·• 

4. No pressure appears to be brought to bear upon the insolvent':~ 
debtors. Pro-notes, after having been pigeonholed for an indefinite 
period, art:l usually put up to auction and sold for a nominal sum, 
whereas were an efiort made immediately the petition was filed 
to collect these direct from debtors, considerable sums would be 
realisable for the benefit of the creditors . 

.5. Delay in distributing dividends when collected. Section 69 (2) of the 
Act says:-

" The first dividend (if any) shall be distributed within six 
months of adjudication unless the Official Assignee satis­
fies the Court that there is sufficient reason for postponing 
the declaration to a later date." 

A recent case can be cited where the first dividend was not 
paid until 241 months after the auction sale of the insolvent's 
goods, and that only after one of the creditors had 'written twice 
enquiring about it. 
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6. When compositions are effected delay in enforcing payments of instal­
ments as agreed upon. 

7. Delay on the pa.rti of tho_ offic-ial assignee in preparing and filing his 
reports. 

Instance Case No. 97 of 1921. T. K. Fakir Meers & Co. Report-
not yet issued. " 

8. Insolvents are permitted to leave the country (or leave without per-
mission) while their affairs are being investigated. , 

During the recent Easter vacation a dealer who filed his petition 
about a year ago, but who has not filed any schedule is reported' 
to have left for ;£ndia. ' 

9. In case of suspected fraudulent insolvency the official as,;ignee should 
have the power to call in the Criminal Investigation Department to­
make investigations regarding the disposal of property prior to the· 
filing of a petition. 

There are cases in the hands of the official assignee now in 
which this should be done. 

10. A frequent difficulty that Rangoon merchant creditors have to contend 
· with is that iru;ohent; debtors ele:tt out of British territory_ tiO 

Native States and remain there and are thereby able to snap their­
fingers at their creditors. If the aflicial assignee took action 
promptly they could very often be prevented from escaping in this­
way. 

Not long ago in dealing with a case of an absconding insolvent 
Mr. Justice R!'-tledge said:-

" In the present Insolvency Board several cases have come before­
me where two or three persons purport to carry on 
business as traders who obtain credit, sometimes to a 
considerable extent, and one of them absconds with the­
books and assets and the other one pretends to be in 
complete ignorance of the intention of his late partner to 
abscond or of any knowledge whatever of the partnership­
business. • ,From my previous experience of the Insolvency 
Court this seems to be not an uncommon type of fraud' 
and hitherto it seems to have been a very successful one. 
The parties disappear generally to some remote part of" 
India leaving no trace and the ordinary means at the 
disposal of the Court or the office of the Official Assignee­
are utterly incapable of dealing with the absconders oi: of 
tracing their whereabouts. I accordingly request that in 
all cases where an insolvent or a member of an insolvent 
firm absconds taking presumably- with him either assets 
or books of accounts, the Official Assignee without delay 
will take the orders of the presid~g Judge ,in insolvency 
as to whether the facts of the case should not be trans­
mitted to the Criminal Investigation Department for the·· 
purpose of tracing the whereabouts of the absconder and' 
bringing him before the Court." . 

It is to be hoped that this order will be carried into effect in 
all such cases. 

As an example of the entirely unsatisfactory administration of the Insolvency 
Law in this province, we cite. Case No. 6 of 1921, Hajee Dawood Khart 
Maha.mmad ct Co. The three partners in this concern were adjudicated 
insolvent on lOth January 1921. Two of the partners went to their country in 
Kathiawar and have not yet appeared for public examination nor has any 
serious attempt been made by the Official• Assignee to secure their attendance-
so far as we are aware. · 

In this estate the assets realized Re. 0-3-2 per rupee and in the case of the 
Srd partner, who appeared for examination, the Judge suspended discharge-
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(only on 12th February of thi~:~ year) until 6 annas should be paid on the 
ground that insolvent had continued to trade after knowing himself to be 
in~olvent but gave him protection so long as he paid Rs. 15 monthly towards 
his debts. Sueh protection, given 3 years after adjudication in an estate 
involving Rs. 2!- lakhs of liabilities, constitutes in our opinion an absolutely 
farcical administration of justice. 

Messrs. McKEAND, MORRISON and GOLDING, Representatives 
of the Burma Chamber of Commer~e, Rangoon, called 

and examined on Thursday, the 1st May 1924. 

Chairman.-Q. You represent the Burma Chamber of Commerce? 
Mr. McKeand.-Yes. 
Q. Is it :1 European Chamber of Commerce exclusively? 
A. There are.only one or two Indian members. 
Q. But substantially European commercial interests of Rangoon? 
A. Yes. 
Q. "\\<nat are your main trades here--one I suppose is paddy? 
A. Paddy, timber, oil from the Burma Corporation l\lines, these are the 

main exports, and then the main imports are piece-goods, hardware, machinery 
and sugar. 

Q. The statement that has been sent to us dea~ with certain complaints as 
regards the administration of the !'residency Towns Insolvency Act in Rangoon. 
Apart from that, would you mind just telling u:; something about the c-ommercial 
litigation in Rangoon. I understand that the High Court gets a good many 
commercial suits : so far· as your Chamber is concerned have you any special 
complaint as to the delay in the trial of these cases? 

A. There have been certain delays but they are unavoidable in this place. 
Q. You are very much better off than commercial gentled!en in most of the 

other cities. The duration of cases here is not very great. You can get a case 
for hearing in the High Court in five months? 

A. No. 
Q. How long does it take? 
A. One case of mine filed on the 9th April last year (1923) has not been 

heard as yet. 
Q. Why has it not been heard, do you know? 
A. I have very little to tell you. " 
Q. Dan you give us the number of it? 
A .. It is a: trade mark case and it has been for sometime before the criminal 

court. 
Q. Has the civil court been waiting for the criminal court proceedings to 

finish? 
A. That may be so. 
Q. But there may be some special reason; of course a trade mark case is not 

nn ordinary commercial case. Do :you have cases for instance on c.i.f. contracts, 
accepted bills of exchange and things of that sort? 

A. Very rarely. \Ve get commercial cases in connection with rice. 
Q. I understand that these cases are listed as commercial cases and they 

get special attention. 
A. Yes, we have been given spe'bial attention and there is no special cause 

of complaint in regard to them. 
Q. The actual averao-e fio-ures for 1922 may be misleading with reference to 

a psrticular type of cas:, but the average duration sP.~.ms to be very good in the 
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High Court. For contested cases it is- 308 davs and for \mcontested cases 
189 days. 189 da~·s is a little bit long for uncontested Cll4les, but 308 days j;. 
the total duration. 

A. It is not unreasonable. 
Q. Have you noticed any point (I am not asking about technicalities) a~ 

regards the trial of cases that might be improved? For instance, do you find 
that when a case comes up for hearing each side gets all the correspondence or 
do you ':r.tl t.hem quarrelling on letters and things about which there ought 
not to be any douht? Have you any suggestion to make to the Committee so 
as to make the trial of commercial cases better? 

A: I do not think there is very much to sugge&t. 

Q. Would you tell .me something about arbitration? Does your Chamber 
run a sort of arbitration tribunal like that of the Calcutta Chamber of Commerce? 

A. We have only arbitration on imports. We have an official list of arbitra­
tors. and disputes over quality are referred to ·the Secretary who arranges arbi­
tratwn. 

Q. Have you any difficulty in enforcing the award of the arbitrators? 
A. No. 
Q. Yon do not find appli<'ations to set aside awani.s on technic'al grounds? 
A .. "'e have no experience of that. There was a question as to what certi­

fie-ates Rhould be a<'repted and we hava now inserted a clause to leave it to 
the arbitration of the Charuber as to whether certificates are valuable. 

Q. Let us go to the insolvency question. There is a great difficulty about 
insolvency. First of all have you any difficulty in getting people" made insolvent 
or do they go in themselves to have themselves made insolvent? 

.1. It ha;; just been so in recent years. 

Q. That people go and apply for adjudication as insolvent. 
A. Yes. 

Q. Then I understand you say, first of all, that far too much time is given 
to file a proper schedule and you also say that debtors clear off to India. or to 
Indian States. Az:~ regards tiling of p'roper schedules, of course, it is the court's 
business not to grant too much time and not to protect him unless he :files 
the schedule. How would you prevent people clearing off to other places? 
\Yhat do you suggest as an amendment? 

.L The Official Assignee might say-you must report to me once a week. 
Q. Supposing he does not do it, what can he do? Supposing the man goes 

to Hikaner, what can he do? 
A. Of course here in Rangoon we can know by which ship he has booked 

his passage and when he is leaving we can stop him. 
Q. If he goes to another province there is a great difficulty in :finding. him 

out? 

A. We cannot get anything. 
Q. When a man is adjudicated on his own petition, do creditors come along 

and help the Official Assignee? Do you think they regard their money as lost 
and refuse to waste any more money on this? 

A. They help and always try to assist the Official Assignee. 

Q. Do you know anything about the Inspection Committee? Do you think 
that a committee of creditors is appointed to assist the Official Assignee as ill 
provided for by the Act? In this connection, I take it the Inspection Committee 
c·an look after these things and help the Official Assignee. 

Mr. Chari.-1 think they are making e:ome diffe!P.nce between the Creditors 
. Committee and the Inspection Committee? 

Cltairman.-Q. I want to be clear. \Yhen a man goe~ bankrupt there has to 
be a meeting of creditors and I think that is quite clear. Now what I want to 



208 

ma~e clear is that a committee can be appointed to act with the. Official 
Assignee and control him and he must take their advice before he does any­
thing on their behalf? 

A. Occasionally a committee is appointed but not always. 
Q. Of cour~e ~f creditors want better administration. of the estate the only 

way to have 1t 1s to use that power. The law provides that a committe& 
should be appointed to help the Official Assignee and the Official Assignee must 
consult them before he does anything. He may do something him.;elf if there 
are v~ry ~o.>d rea~ons for that. Do you think that creditors in Rangoon take 
suffiCient mterest m these matters and try to manacre estates in their own way? 
That is my point. 

0 

A. No, not in every case. 
Q. Do you think that something can be done in this case to enable­

creditors to appoint a committee of mspection? 
A. We think so. 
Q. I am speaking from my knowledge in England. There the trustee never 

does anything or takes a doubtful point without the consultation of the 
Inspection Committee which consists of three or four members. I do not se& 
why this procedure should not be adopted in Rangoon. The Act provides for 
it and it is an exact copy of the English B~kruptcy Act. Mr. Chamberlain 
introduced it in 1882. Do you think anything can be done to improve that'? 

A. Yes. 
Q. Have you got a:J.y experience of public examination? 
A. No. 
Q. Every creditor gets notice of the public examination under the Act? Take­

another point; if the creditor does not come along and place his information at 
the disposal of the Official Assignee, I think the cross-examination of the 
Official Assignee cannot amount to much; but, on the other hand, if the 
creditor comes along and gives information to the Official Assignee of the 
dealings and affairs of the debtor, that is to say, what he has been doing for 
the last few months, with whom he has been associating, to whom he has been 
giving preference and so on, I think the cross-examination of the Official 
Assignee will amount to much? · 

A. The creditor has his legal adviser and he can give information to the 
Official Assignee during the public examination. 

Q. Do you think that the legal adviser will be in a better position to. supply 
full information with regard to the whereabouts of the debtor? I thmk the 
creditor himself can prove more helpful and useful. 

A. Yes. 
Q. Have any of you gentlemen had experience of a creditor paying the 

expenses for the calling of witnesses wlto may give useful information about the 
dealings of the debto~? Do you ~bin~ that credit?rs meet the expenses which 
are incurred on makmg an enqmry mto the affatrs of the debtor? 

A. No, not to a sufficient extent. 
Q. Then you say that there is great delay in the distribution of dividends 

and that they take far too long? 
A. Yes. 
Q. Then you say that when compositions are effected there is delay ill 

enforcing payments of instalments as agreed upon? 
A. Yes. 
Q. What happens in that case? If they are not enforced does the Official 

Assignee give him too much time or what happens? 
A. He does not do anything at all. He forgets everything about it and 

some body else has to bring this to his notice. 

Q. Then you say. tlia.t the Official Assignee sho~d be. em_powered to. caD iD 
the Criminal Investigation Department to make mvest1gat10ns regardmg the 
disposal of property prior to the filing of a petition? 
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A. Yes, we think there is no harm in it . 
. Q. As a m~tter of fact the. Official Assignee himself has got powers t~ do 

th1s ~ I.f you JUSt look ~t Sect1?n 36 you will find th_at the court may, on the 
apphcat10n of the Offic1al Ass1gnee or of any cred1tor who has proved his 
debt at any time after an order of adjudication has been made,. summon 
before it in such manner as may be prescribed the insolvent or any person 
known or suspected to have in his possession any property belonging to the 
insolvent or supposed to be indebted to the insolvent or any person whom the 
court may deem capable of giving information respecting the insolvent, his 
dealings or prol?ert~ and the court may. require any such person to produce 
-any documents m h1s custody or power relating to the insolvent, his dealings 
<>r property. 

A. Yes. 
Q. Then Section 88 of Part V says: "The court may, if it so thinks :fit, 

authorise the creditors who have proved to appoint from among the creditors 
<>r holders of general proxies or general powers of attorney from such creditors 
-a committee of inspection for the purpose of superintending the administration 
of the insolvent's property by the Official Assignee. l'rovided that a creditor 
who is appointed a member of a committee of inspec~ion shall not be qualified 
to act until he has proved." I think these powers are not sufficiently known 
-and exercised? Then Section 89 says: " The committee shall have such 
-powers of control over the proceedings of the Official Assignee . as may be 
-prescribed." 

A. The Official Assignee does not know anything himself and relies too 
much on creditors. 

Q. The Official Assignee has got to do all these things himself? 
A. If you form a Committee, he does not do it; he sleeps on it. 
Q. Have you ever known of complaints made in insolvency cases? Have 

-you ever made such a complaint? 
A. No. I never made such a complaint. 
Q. I mean, as you do of course, people do not like making these complaints. 

{)f course that is the only alternate remedy? 
A. I have also on record anothQ.l' case where a Committee had been 

appointed, but they received very J.i'ttle as!<istance. From my experience, the 
assistance that the Official Assignee could give is very much greater than he 
does give. We do, to a certain extent, rely on the Official Assignee for a con, 
·aiderable amount of assistance. He should take active steps without waiting 
for the creditors. Our experience i11 that it is not the case. 

Q. Have you got any files or numbers of cases so that we can send for 
them and have a look? 

A. The case that the Steel Brothers have on just now is No. 97 of 1921, the 
insolvent's name" being T. K. ~'ackeer l\Ieera & Co., also No. 6, Haji Dail 
Khan :Mohammad. 

Q. Do you have any points about the discharge of insolvents under the 
lnsolvency Law? What usually happens in India in insolvency cases is this 
roughly. A man files his own petition. When he is made insolvent, everybody 
gives up hope. It is left to the Official Assignee. At last the insolvent applies 
for discharge. One or two oppose the discharge. 'l'hen he manages to pay them 
something and gets J.ischarged. Don't you think that they ought not to be 
-turned loose again on the commercial community? 

A. We do not think we shall ever get anything more out cf him. The 
discharge is suspended sometimes indefinitt»ly. 

Q. You cannot keep him an undischarged bankrupt for ever? 

A. Yes. I have got a case. The name of the party is E. E. 1\Iakda. He 
.filed a. petition on 17th of January 1922, the auction sale was held in February 
and the dividend was paid on the 5th of March 1924. He produced books 
of insolvency not one of which was true. They were prepared to support his 
insolvency. Recently he applied for his discharge without making any o:lfer 
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for compensation to his creditors. The last order of the court was that h~ 
ehould return on demand 8 annas in the rupee. There was only one man to 
oppose his discharge. 

Q. Unless you pay a certain amount in the rupee, the statute says that you 
should not be given di!:;c-harge straightaway. 

Is there any other· matter you would like to put before the Committee? 
A. Just one or two th1.ngs than we did not refer to in the statement there ~ 

the delay in getting the warrants served. ' , . 
Q. You m~an servm_g the summons on the defendant at the beginning of the 

case or delay m executiOn? · 
A. I was thinking just now of delay in execution. Say a man has got a 

ilecree and then a warrant of arrest. It can be used only in the day and 
not in the night, but that is no good. 

Q. Is that a case where a man is dodging? 
A. Yes. 

. Sir T. Desikachari.·-Q. May I ask you, have you ever thought of having a 
City Civil Court in Rangoon? 

A. You mean for the trial of commercial cases puraly. 
Q. All cases generally. I find in the statement of the High Court that there 

are suits of Rs. 10, 50, and 100 going up to the High Court, and occupyin.,. 
much of its time. 

0 

·A. I think it would certainly be a benefit. I do not see why the High Court 
should be encumbered with such cases. 

Mr. Justice Stuart.-If of course the cases were outside the Rangoon area, 
they would be tried by a subordinate judge. Some of the cases nre probably 
not of much importance. For example a mortgage suit might be very simple, 
it would have to come up before the High Court because the small cause 
court has no power. 

A. Only people who understand the law can give an opinion on that point. 
Sir T. Desikachari.-Q. I want to ask you a particular question. In cases 

above rupees one thousand there is an appeal to the High Court. \\'by should 
not there be a bench of the Small Cause Court judges to hear those appeals? 
Have you ever considered that? 

A. No. 
Mr. Justice Stuart.-Q. You have not had small cause court cases? 
Mr. Golding.-We had. They ac-t as a rule very expeditiously. 
Q. You had no trouble about that? 
A· No. 

· Chairman.-Q. Is the instalment order given properly? Is it given freely? 
Mr. 1llorrison.-In some cases t'he instalment order is given on small basis. 
Q. Supposing a man is given an instalment or~er and he does not ke~p up 

to the instalments, you have to apply for executiOn and then he puts In an 
application for revision of instalment. Do you have that sort of thing going 
on? 

A . ." No, we do not. 

Mr. CHAN CHORKHINE, Representative of the Chinese Chamber 
of Commerce, Burma, called and examined on Thursday, 

the 1st May 1924. 

(No written statement received.) 

Mr. Chari.-Q. Who are members of this Chinese Chamber of Commercet 
A. Chinese merchants. 
Q. What do your members trade in? 
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A. Produce of the country and rice. 
Q. Do they export rice from here? 
A. Yes, mostly to China and the Straits. 
Q. How many are they? 
A .. "·e have two thousand members. 
Q. Have you had any experience of litigation here? 

. A. l\ly experience is only confined to the Small Cause Court. -I have not had 
the occasion to have litigation in the Chief Court. 

Q. Is there any great delay in the disposal of suits in the Small Cause 
Court? 

A. Yes, there is delay. 
Q. What is the cause for delay? 
A. The first and foremost is that it takes rather long time to issue the 

summons. 
Q. How many days? 

A. It generally takes about four days or five days and then we have to 
get holci of the process-server and this is a difficult matter. The process­
server makes a]( kinds of excuses. He will say " l have got so many things 
.and I will get it served to-morrow " and they have ~o be taken in· a gharee. 

Q. Have you to pay something to the peon? 
A. Yes. 
Q. Does he always insist on his being paid before he goes out? 
A. That is the common practice. 
Q. H6w much do you generally pay him? 
A. Between two and three rupees. 
Q. ""ell, you say that it takes five days to take the summons out of the 

.office, but can you just tell how long does it take to serve the summons on 
the defendant? 

A. It depeads upon circumstances, because the process-server has to serve 
the summons in person on the defendant and not on any adult member 
of the family residing with the .l'!efendant. The defendant generally goes 
out of his place and tries to avoid service. The trouble is that the court 
wouhl not issue substituted service unless after the third attempt. As far 
as my experienee goes in the Small Cause Court for the' last fifteen years, 
when substituted serviee is ordered the defendant always makes his appear­
ance and conlests the suit. 

Q. So the defendant knows that the case is pending against him but he 
purposely avoids service? 

A .. If substituted service is granted the defendant always turns up. 
Q. Have you ever tried to get substituted service earlier than the third 

.attempt? ' 
,1. No. 
Q. Do Judges invariably refuse it here? 
A. Yes. 
Q. After service of the process, do you think there is unreasonable delay. 

in trying cases above Rs. 5,000? 
A. I think there is a great delay. Firstly, the defendant has got to appear 

b~fore the R~gistrar on the .date fi';e~ for l•earing. Then he says he · 
wtshes to contest the case wtthout gtvmg any ground or reason, and he is 
told to go to the Judge the next day. Then he is asked to file his written 
statement and after that he applies for extension of time which is usually 
granted. 

Q. How long does it take before getting a decree? 

A. About six weeks. 
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· Q. Do you think that is too long? 
A. After the filing of the written statement generally the case is fixed 

for hearing and the time given is about a month. 
Q. Is it due to the fact that you cannot get an earlier date from the­

Judge? 
A. Yes, sir, that is the case. , 

Q. Do you think there is any delay in the heacing of case.~ in the small 
eause court owing to the fact that pleaders are engaged in other suits and the 
court has to wait for them? 

A. That kind of delay is very very rare. 
Q. After the decree, do you find any difficulty in executing it in the small 

cause court? · 
A. We have not much difficulty over that. 
Q. Can you give us some idea as to the perceil.tage of cases in which 

executions are successful? Suppose there are hundred cases, can you telJ 
us in how many of them the decree-holder realises his amount in full and 
in how many in half? 

A. In Small Cause Courts they realise their amounts in full. 
Q. The whole of it? 
A. Yes, or they come to terms and make a settlement. 
Q. In execution, have you had any difficuity in executing warrants of 

arrest? 
A. Yes, there is difficulty. 

Q. Do you feel the same difficulty as in the case of process-servers going 
out to serve processes? Have you got to give something to the peon? 

A. That is one thing, but sometimes debtors absrond in the day and come 
back in the night. I do not know from whom they get this information. 
You can find the debtor at night but not in the day. He leaves his house­
and goes somewhere else and come.! back in the night. 

Q. Have you had much difficulty by the judgment-debtor avoiding arrest. 
at Rangoon? 

A. Yes, they go to Kamaon and other places outside Rangoon. They try 
. to go out of the limits. 

Q. Cannot you get warrants of arrest which may be effected during the­
night? 

A. That has to be sweared to on afiidavit. 
Q. Have you had much difficulty in getting such warrants? Do the judges 

freely grant them or do they show reluctance? 

A. They show reluctance. It is after two or three attempts that they 
issue warrants to arrest the debtor in the .night. 

Q. Have you got any experience of the debtor asking for instalments? 
A. Yes. 
Q. Have you any complaint against this practice? 
A. As regards promissory notes, I do not think the plaintiff has got 

any good ground to complain, but in rent suits I think instalments should 
not be given. 

Q. Have you ever taken advantage of the new Act relating to distress. 
warrants? 

A. No. 
Q. Do the Judges grant instalments on insufficient grounds? I am 

asking you this question because there has been some complaint about that. 

A. I have not had personal experience, but I have heard that iu somt1 
eases, I mean big cases, say of two thousand rupees or more, instalment 
ol'ders of abont Rs. 20 a month are given. · 
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Q. So they take ten or fifteen years to discharge the debtP 
A. Yes. 
Q. Have you any experienc• of the insolvency side of our High Court 

tLere? 
A. No. 
Q. Your experience is entirely within the Small Cause Court? 
A. Yes. 
Q. Have you any general suggestions to make to improve the Small Cause 

Court? 

A. First and foremost when the defendant comes tc contest, he should 
:give his grounds. 

Q. Do you know that there is a :ule in the Civil Procedure Code known 
11s Order 37 where a defendant. has got to get the leave of the Court before 
'he can defend a l!.uitP Would you advocate a rule like that? 

A. Yes. And that is for Negotiable Ini:ltruments. I think ln rent 
t!Uits also after money has been obtained, for subsequent money and subs&­
quent period after obtaining the decree, it should be extended. What I 
say is between the same landlord and the same party, the suit should go on 
.as n regular suit, and for subsequent months, I think the summary proce­
dure should be extended. 

Q. As to the rate of rent or what? 

A. Supposing l am your tenant. You file a suit against me and you 
get a decree and for arrears of subsequent months summary procedure should 
:be adopted. 

Q. You mean to say, after a decree has been passed fixing the rent and 
so on, for subsequent months he raises a defence? 

A. He contests !limply to gain time. What I say is that there is no 
·defence whatever. If he said he had paid the money, he should be able 
io produce the receipt. If he could not produce, then there is no ground 
whatever. 

Q. Do you think we could gi'{e jurisdiction to the Small Cause Court 
here, from what you know of the•' Judges, over simple mortgage ,;uits? Do 
you think we can give them jurisdiction to try them here?. 

A. No doubt, it wm be a benefit to the public, but in that c-ase the 
Judges should be recruited from practising lawyers of at least 5 years 
·standing. 

Q. If that is done you think we could give jurisdiction to the Small Oause 
·Court? · 

·A. Yes. 
Q. And for simple partnership cases, do yqu think we ~an give powers 

io Small Cause f'A>urt? 
A. That would give facility to the public. 
Q. Do you think there will be· any difficulty in excluding simple mortgage 

decrees? 
A. I do not think there will be. It will be much quicker than in the 

High Court. , 
Q. As a big landlord here, have you had any big mortgage suits to fileP 
A. Yes. 
Q. Did you find any inconvenience from the length of time given to the 

mortgagor to pay the money, say six months? 
A. I think six months is reasonable. 

Q. Because he has got to raise his money? 

A.. Ye& 
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Written Statement of the Chief Judge of the Small 
Cause Court, Rangoon. 

1. In the Rangoon small cause court, the avera"e durati{.n for tlJ.~ 
disposal of suits during the last nine years has bee"'n about 70 days for 
contested and about 45 days for uncontested cases exclusive of those post­
poned sine die. 

This average can be improved on only to a small extent. 
2. Having regard to the lack of sufficient interest taken by litigants as a 

whole in the prosecution of their cases, even a slight reduction in duratiou 
is a matter of some difficulty. Inattention to the service of processes i~ 
the primary cause of much delay. The practice of not fully instructing legal 
practitioners by litigants at the commencement of a case is also another 
serious cause of delay. This often results in more or less belated applica­
tions for the issue of commissions. The disregard of the period fixed for the 
return of commissions by the Courts to which commissions are issued, whether 
iu. India or in Burma, is another cause of delay. The necessity of trans­
lating vernacular documents often causes delay . .Also see answer to question 8. 

3. I can suggest no remedy except the framing of rules to compel liti­
gants to take more active interest in the prosecution of their cases. 

8. The existence of "the other Courts in Rangoon does affect the appear­
ance of members of the legal profession in the Rangoon Small Cause Court. 
Fixed dates are given for contested cases, but when .Advocates or Pleaders 
find themselves caught in cases before the High Court or even in other 
Courts, they prefer to attend elsewhere than in the Small Cause Court. 
\Yithout causing a hardship to litigants it is not always possib!P to rdu~e 
adjournments when Advocates or Pleaders are so absent. To insist on other 
Advocates or Pleaders being retained would mean an extra cost to litigants 
for which they cannot be compensated. 

15. The .Rangoon Small Cause Court has been given jurisdiction over 
ejectment suits, and I do not think that it can, as at present constituted, 
take any more additional clas~es of' suits. 

16. (a) This is provided for under the Rangoon Small Cause Court Act 
but has not been taken advantage of so far. (See Schedule I to the .Act.) 

23. Yes. The first suggestion would tend to reduce the number of 
frivolous applications. The second suggestion would tend to expedite the 
hearing of suits. · 

25. The application of the procedure under section 106 of the Transfer 
of Property .Act to civil suits would help to reduce delays due to non-service 
of summonses, but safeguards should be provided to ensure the correct 
address of the defendant being given. 

26. Plaints filed in this Court cQllform to the forms given in the Cocle of 
Civil Procedure. 'When not adhered to, the plaint is returned for amend­
ment. 

27. Yes, in most cases. 'Written statements sometimes fall short, but a 
return for amendment or a few questions put to the persons filing them 
effect a remedy. 

28. It would not be safe to rely on service by post entirely. A faulty 
address would mean the return of the cover with an endorsement " not 
found " or " refused." Perhaps it,would be effective sometimes; so it might 
be introduc>ed as an alternative means of service to be allo11·ed, at the Court's 
discretion, on application. 

29. After all parties have entered appearance there is seldom any difficulty 
to effect service for any purpose of the suit, or execution. The rule is not 
objectionable. 

30. The rules of this court provide ample opportunity to effect servke 
with the assistance of a party (see Small Cause Court 1\Ianual, p. 60, et seq.) 
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32. Parties generally plead to the point aud so examination under 
Order X is not usually necessary. On rare occasions such examination has. 
had to be made. Interrogatories are not commonly delivered in this Court 
for the same reason. Affidavits of documents are, however, called for in 
many cases. 

Order XII is hardly resorted to. Often a party who has a document 
ll'"hich he wants admitted produces it when the written statement is filed-· 
and the matter is settled then and there. 

33. This suggestion is particularly useful for a Court of Small Causes, 
and would, in my opinion, tend to minimise the calling in of unnecessary 
witnesses. 

34. This rule is hardly ever enforced in this Court, becaus~. I think, oi 
the inconvenience of meeting the witnesses' expenses except by subpa>na. 

S5. The way to prevent useless witnesses being called is to make the 
party citing witnesses not examined or who turn out to know· nothing 
relevant to the case, bear the cost of such witnesses whatever the result of 
the suit may be--unless, of course, in the first case the examination of the 
witnesses has become unnecessary owing to the collapse of the opponent's. 
case. 

46. Dates are given in this Court in the presence of parties or' their 
Pleaders. -

47. l\Iost commissions from this Court are on interrogatories, but inspite 
of that delays occur in their return, due mainly to the witnesses not being 
found. In some cases, however, the delay has been due to the Court 
executing the commission not returning it when completed, though why I 
have not been able to discover. 

48. (1) Yes. 
(2) Not in the Chief Judge's Court. 
56. (a) Six years are sufficient. Jf a decree-holder cannot recover in that 

time he is hardly likely ever to recover afterwards. 
(b) I agree, particularly for decrees of this Court. 
(c) The proposed change is reasonable. I agree that the decree-holder 

should be allowed to execute tht decree at any time within the six or twelve 
years' limit. It would do away with a number of infructuous applications. 

58. The suggested alteration is good. It would save much unneeessary 
litigation. 

59. This would be an improvement and· prevent the hanging up of execu­
tion for non-~rvice by evasion. If the second proviso to Rule 16 of Order 21 
be deleted it would enable sureties to recover their payments- from the 
principal debtors without the necessity of a fresh suit. 

60. Order 21, Rule 21, may safely bt• deleted. 
61. Order 21, Rule 22, is unnecessuy. The notice on the petition in 

which the substantial relief is asked for is sufficient. 
62. The rule as it stands appears to meet all requirements and a change 

is unnecessary. 
70. Yes, but I am afraid I can suggest no remedy. 
The provision for arrest or attachment before judgment in the present 

Code is effective when availed of. 

80. This suggestion is excellent, but it may mean putting illiterate 
persons at a disadvantage in seeuring loans, as a money-lender would not 
always find it convenient to attend at a registration office. In the case of 
promissory notes payable on demand and hundis, a clear thumb-impression, 
~f made obligatory, would suffice. 

82. No. Such suits are in the nature of a gamble and any amount paid 
for court-fees is merely a stake, and will be readily paid. 
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MAUNG THA DIN GYI, Officiating Chief Judge of the Small 
·Cause Court, Rangoon, c:alled and examined on 

Friday, the 2nd May 1924. 

Sir T. Desikachari.-Q. You are the officiating Chief Judge of the Small 
<Jause Court at Rangoon? · 

A. Yes, I was appointed only on the 26th of March.last. 
Q. So you have not been there for a long time? 
A. I actually sat on t.he Bench on that date. I practised for eleven and a 

half years. 
Q. Were you practising in Rangoon? 
A. Yes. 
Q. In which Courts have you been practising? 
A. I have been practising on the Appellate side but my practice was 

-chiefly in the Small Cause Court. 

Q. Therefore you must be in a position to give us some information 
about the Small Cause Courts? 

A. So far as the Appellate side is roncerned, I ·think I will be able to 
give you -information to the best of my ability. 

Q. Have you any idea as to the provisions with regard to appeals? With 
regard to appeals, I think, under the Rangoon Small Cause Court Act 
.decisions in cases above the value of Rs. 1,000 are appealed against P 

A. Yes. ' 
Q. Are there many appeals filed in the Chief Court? Do you know how 

those provisions are working? 
A. I dare say there are good many appeals. 
Q. Is it a fact that almost in every contested case over Rs. 1,000, the ded-

sion is appealed against? 
A. Yes .. 
Q. Do you know what the number is of appeals filed in the High Court? 
A. I have not got statistics with me and I am sorry I am not in a 

position to give the exact number. · 
Q. Do you know how this provision is working? 
A. So far, it is working very satisfactorily. 
Q. Do people resort freely to ·that provision and take appeals to the 

High Court against decisions of the Small Cause Court over the value of 
Rs. 1,000? 

.4.. I am not in a position to give any answer to this question. 
Q. I also see that the Small Caus!! Court can try suits to the value of 

more than Rs. 2,000 under section 15 of the Small Cause Court .Act? 
A. But with the consent of both the parties. 
Q. How does that provision work? .Are there many suits of that kind 

tried in the Small Cause Court? 
A. Not to my knowledge. 
Q. So you are not in a position to tell us whether that system is popular 

or not? 
A, I am sorry I am not in a position to do so. 
Q. Under the Small Cause Court Act, the jurisdiction of the Registrar 

is given as Rs. 50. Does he exercise that jurisdiction in trying cases? 

A. No. The Registrar does not try (·ases. The third Judge tries cases 
up to the value of R.s. 100. the second Judge tries cases between Rs. 100 
and Rs. 500 and above Rs. 500 they are tried by the Chief Judge. 

Q. "Why does he not try cases according to the Act P 
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A. He has got other work to do. 
Q. Do you mean to say that he cannot find time to do this workP 
A. For the present he cannot find time to try cases, but as the number 

of cases is increasing he will perhaps have to try some cases... I have got 
statistics with me. Last year we had 2,864 suits up to the first of May 
and this year we had 3,419; so there is an excess of about 600 cases. All 
the cases go before the Registrar in the first instance but he sends them tO. 
the first or the second Judge for trial. 

Q. But he does not try cases himselfP 
A. He takes up those cases only in which the parties confess judgments. 
Q. With reference to the Small Cause Court decisions what do you think 

of the advisability of having an appellate bench to hear appeals from deci­
sions of a single Small Cause Court Judge? 

A. We have not got a sufficient number of Judges. There are only 
three Judges. 

Q. Is that the only reason? Otherwise you think the system could work 
quite satisfactorily? Why should not these cases be decided by a Bench of 
Small Cause Court Judges, instead of bt-ing taken up to the High Court? 

A. I have not considered that point. 
Q. With regard to applications under section' 17 of the Small Cause Court 

Act I suppose they are also taken into conside,ration in working out the 
average duration? 

A. Yes. 
Q. Do many cases come up under section 17P 
A. Last year there were about 9,924 cases in all and about 790 cases were 

those relating to ejectment. 
Q. What do you think of the Small Cause Court being asked to try sui~ 

up to the value of Rs. 3,000? 'They can now try eases' up to Rs. 2,000 
under the Act. Why should not they be empowered to try cases up to the 
value of Rs. 3,000 or even Rs. 4,000? 

A. The Small Cause Court, as at present ronstitutsd, cannot take up that 
work. We shall have to see w~ether there are many cases between Rs. 2,00() 
and Rs. 3,01JO. I do not know whether there are many cases between 
Rs. 2,000 and Rs. 3,000. Unless I get statistics I am not able to give any 
definite opinion. 

Q. Apart from statistics rio you see any objection t·> the Rangocm Small 
Cause Court t1·ying cases up to the value of Rs. 3,000 .. The limit Clf Rs. 2,00() 
was fixed in 1887 and having regard to the value of the rupee now why !'hould 
their jurisdiction be not enhanced to Rs. 3,000? 

A. Unless the number of Judges is increased I do not think their juris­
diction should be raised. 

Q. What is the average duration of suits in your CourtP I see from the 
report of 1922 that the average duration in contested cases is 70 days and 
in uncontested cases it is 45 days. I do not think that is too much. 

A. No. , 
Q. Do you think that the Judges can do more work than they are doing? 
A. It depends upon the number of cases. 
(/. So you are not in a position to give an answer P 
A. No. 
Q. How are costs given in the Small Cause CourtP Are they given 

according to the value of suits? I mean pleaders' fees. 
A. Yes, except in miscellaneous cases. There are three grades of pleaders, 

first grade, second grade and third grade. They are, I think, paid Rs. 17, 
Rs. 10 and Rs. 5 in miscellaneous cases. 

Q. Are they all paid according to the value of suits except in miscella­
neous cases P 
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A. Yes, except in miscellaneous cases. 
Q. With regard to the service of processes it is stated here that there 

is great delay. 
A. Yes. That is the opinion given by my predecessor. 
Q. Have you any information as to why there is such a great delay? 
A. The delay is due to late payment of fees by the parties concerned and 

also by the advocates' clerks. 
Q. Why do the parties not pay the process fees in time? I understand 

from the rules that it is the bailiff that generally receives the process fee. 
Is it so? · 

A. The head clerk's department receives it and not the bailiff. 
Q. What does the bailiff do? 
A. He controls the process-servers. 
Mr. Dunkley.-! think the fee is paid in the form of stamps. 
A. Yes. 
Sir 1'. Desikachari.-Q. Then, what is the trouble? 

A. The parties do not choose to pay the process fee within the proper 
time. For instance, this morning I came acrc:r.;s three or four ca;;~s in 
which the process fee was ordered to be paid before the holidays but it was 
paid only this morning. 

Q. Do they not file. a memorandum with the process fee along with the 
plaint at the time of filing? 

A. They have got to pay the process fee aiong with the plaint. If it is 
not paid within 48 hours, according to the rules the plaint will be rejected. 
But in a case where the defendant is not served and they ask for fresh 
notice, if the fee is not paid, the court has got no power to dismi~s the suit. 

Q. If the plaintiff does not do the thing that he is asked to do, has not 
the Court power to deal with the plaintiff? 

A. So far as I can see in the 1\Ianual, I have got no power to dismiss 
the suit for non-payment of fresh process fee. They come and pay the fees 
at a very late stage. 

Q. Do you fix a time within which the fresh process fee should be paid? 
A. In the diary we simply say that the fresh notice is returnable, say, within 

a week and the party is expected to pay it on the following day. 
Q. How long does it take on an average to have a process served on the 

defendant in your Court? 
A. I have got no statistics. 
Q. You say that inattention to the service of the proce;;~es i,; the primary 

cause of much delav. 
A. I acrree with the views put do"~ll by my predeces;;or. At the same time 

I wish to
0 

suggest that if you could introduce a system like that prevailing 
in.the tele<>Taph department, t.he result will be better. I understand that in 
the telegr~ph department on each telegram the peon is paid two pice. If 
you can adopt that system in the case of processes served effectively it might 
improve. 

Q. As far as I understand the process-servers are asked to serve 2,000 
processes each in a year. Is that so? 

.4. I have got 20 process-servers. Last year 42,8i0 processes were served 
in our Court and 9,505 from other distriets. 

Q. That works much more than the average given in your rules . 
. 4. Yes, more than that. 
Q. Apparently there does not appeal' to be very much fault on the part of 

the process-!"ervers. 
A. But there has been a klt cf complaint against the prot'ess-serving 

department. 
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Ghairman.-Q. You were g1vmg some figures abo~t the number of pro­
cesses. Are those processes personally served or simply processes sent out; 
for service P • 

A. They are the number of processes received for service during the year 
1923. 

Q. How many of them were effectually served in fact? 
A. I have ·not got the statistics for that. 
Sir T. De3ikachari.-Q. You are not in a position, therefore, to say 

•rhether there has been effective service or what proportion was effectively 
.served out of that lot? 

A. I am not in a position to say. 
Q. I suppose that you, as Chief Judge, are taking up suits of value 

up to Rs. 2,000. 
A. I am taking up ;;:uits from Rs. 500 up to Rs. 2,000. 
Q. How many suits come up· to you each day, leaving aside miscellaneous 

work? ' 
A. Eight or nine contested cases come up each day. I don't take up 

uncontested cases; they are heard by the third Judge. Then 15 to 20 cases 
for orders come up and then cases for enquiry and arguments as well. 

Q. Let me bke up the cases for orders. What sor~ of cases are they? 
A. Those cases are sent to me by the Registrar. They are for the filing 

~f written statement, for issue of commission and for amendment of plaints. 
Q. Those cases are taken up first, I suppose. 
A. Yes. They don't take more than an hour. 
Q. Let me take the cases with reference to the filing of written statements. 

When the Registrar sends the case to you for the reception of a written 
statement, what do you do? , 

.4.. Sometimes they file written statements and sometimelf they ask for 
time. 

Q. If they ask for time, you grant it. 
A. Yes. . . 
Q. If they file written statement; what do you do? 
A. We put it on for hearing and give another date. 
Q. In that way those suits are disposed of. 
A. Yes. 
Q. With. reference to suits in ·which commissions are applied for, you will 

ilave to pass an order granting or refusing the application. 
A. Yes. ' 

• Q. Then again, with regard to the third set of suij-.,j you pass an order in 
favour of one party or-.he other. • 

A. Yes. 
Q. You say that all these cases will occupy not more than an hour in the 

morning. · 
.4.. Yes. That is the average. 
Q. Then you take up the contested suits. 
A. First of all I take up contested miscellaneous suits, viz., attachment 

of immovables and enquiry cases. 

Q. What are the enquiry cases? 
A. For instance, the satisfaction of a decree, ejectment s~its and then 

questions relating to sub-tenancy, e.g., a petitioner comes and s11:s that he is 
not a tRnant. 

Q. We will take first of all these sets of cases. 
A. First of ~II argument cases on legal points. I get one or two cases a 

day of this nature. 
H 
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Q. Argument on questions of jurisdiction'! 
A. On all points. 
Q. And thE'y are sent to you by the third Judge? 
A. 'rl;.ey are sent to me by the Registrar. 
Q. You have one or two <.>a'!es in which there are quE'stions of law. \\nat 

are these suits? Are thE'y 111uits set down for final hearin" or -thof'e in which 
preliminary points regarding the maintainability of the suite; are taken? I ask 
you this in order to know whether other suits ready for hearing are del.lye<l 
or not. 

A. They are suits in which legal points on the written statement or the 
plaint-preliminary points-have to be dedded. 

Q. And such suits as soon Rs the preliminary points arc> decided are either 
dismissed or set down for hearing on another date. \\"hat about enquiry cases? 
In these cases there is not much of an enquiry. . 

A. So far as I know last year there were ·only four cases of this kind. 
Q. And how long does this work take before you come to the regular 

work? 
A. Sometimes it does not take any time and sometimes it takes much time. 

Removal of attachment sometimes takes two hours . 
. Q. And after that you come to the regular work? 

A. Yes .. 
Q . .And the regular work will be contested cases posted fo.,. the day: 

how many o{ these cases are so posted? 
A . .Average eight or nine. 
Q . .And in all these cases witnesses would be ready. .Are you in a posi-

tion to get through all the cases? 
A. No. 
Q. How many cases do you get through? 
A. During the last two weeks I could do four cases and others had to be 

adjourned. 
Q . .And you give a long date? 
A. It depends upon the nature of the c~:>.se. Sometimes a suit for damages 

is given about a month. 
Q. How many times does a suit come up like this before you are m a 

position to .dispose of it? .Are suits adjourned more than once before they 
are disposed of finally? 

A. Some of them have to be. 
Q. Is it not possible to have the posting arranged in such a manner as to-

prevent the witnesse'l !md the 11nrties having to <.>Orne anJ wait? • 
A. It is not possible to make such an arrangement. 
Q. Why? 
A. Because the first case may probably take up two hours. 
Q. Why do you post more cases than you can dispose of? 
A. Out of ~>ight or YJine cas~;;, prrtlably the parties in :'fllll<> of rhem may 

apply for adjournment on the ground thnt they are not re:.dy and I han· 
to maJ...tJ allowance for that. 

Q . .And in order t.bat you may ha:ve a full day's work you post a number 
of ~;ases? 

A .. That has been adopted in this Court. · 
Q. I think you have not ~·et sufficient experience or ti1e work of your · 

Court in order to see as to what arrangements would be best to prevent this~ 
A. I looked llp the old cause list and I am following the old procedure. 
Q. Does the same thing happen in the case of the second Judge. He takes 

up cases between hundred and five hundred. 
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A. He gets ten to fifteen cases. 
Q. And they have also to be adjourned two or three times before they 

can be taken up? 
A. In some cases. 
Q. You are not in a position to say whether anything can be done t~: 

prevent this? 
A. No. 
Q. \Yho sells property in exerution of a decree? 
A. The bailiff. 
Q. I am told the proces»-server also sells it. 
A. No. 
Q. Are you in a position to say whether in execution of decrees money is 

Tealised easily ? 
A. I have not got the figures. Last year about eight tho11sand and fift:Y-

tour c.xecution proceedings' were taken out. 
Q. 4nd in how many cases were the amounts realised? 
A. I have not got the statistics. 
Q. Nor are you in a position to hnow ho\v many ca-;es there •sere in which 

f!atisfaction was recorded in Court? 
A. I have n~t worked it out. 
Q. "·hat is your iclea as a legal practitioner? Are decretal amounts' 

realised easily in execution of Small Cause Court decrees? 
A. As a lawyer I did not look into the execution proceedings. I simply 

signed the execution petition. 
Q .. You must know whether money was realised eventually? 
A. Generally the practice is that it is done by the head clerk. 
Q. That is, your elerk manages the ·w·hole thil\g? 
A. That is the practice. 
Q. You have no idea as to whether any money is realised in execution of 

Small Cause Court decrees? .·' A. No, I have ·not. 
Q. You were practising in the Chief Court and you were also practising 

in the High Court. \Vhat do yon think of taking away all suits valued at less 
than rupees one thousanrl and e-.ntrusting them to a separate Cuurt like a City 
Civil Court?' I see a large number of very small cases are tried in the High 
<::ourt-I mean to say suits of pecuniary value of less than one thousand 
rupee!'!. 

A. I have already told you that under the circumstances in which the 
Courts are at present constituted nothing can be done. 

Q. I am referring to a separate Court to try all suits, over which the 
Small Cause Court has no jurisdiction, and which are less than one thousand 
rupees in value. 

A. That depends upon whet3cr the public- wants it or not. 
Q. I should like to have your valuable opinion in the matter. I think 

public servants are also members of the public. 
A. I think this is a matter which should be decided by the Goverpmer..t. 
Q. You are not in a position to answer this question? 
A. Xo. 
Q. Will you just see section 14 of the Rangoon Small Cause Court 

Act? Are you in a position to say that any· of the class~ ot 
suits which are t>xcluded from the jurisdiction of the :';mall Cam•e Court 
could be conveniently brought uuder its jurisdiction? I think t.here are so~e 
classes of suits which can be quite as well disposed of by the Rangoon Small 
'Cause Court Judge himself if their value is below Rs. 2,000. 

E 2 
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A... Yes. If the public and the Government want it. 
Q. But I want your personal opinion if you could kindly give it to us; 
A. Then it means that the Small Cause Court shall have to try cases 

relating to immovable property. • 

Q. That is what I mean to say. I have ascertained from other witnesses 
examined by this committee that some suits relating to immov3ble property 
could well be tried by the Small Cause Court Judge. For instance, take 
the. case of a simple mortgage for recovery of, say, Rs. 150; now whv should 
this case go to the High Court and not be disposed of by the Small Cause­
Court itself? I think the Small Cause Court Judge can very easily disp08e 
of these eases. 

A. There can be no objeetion to it but, as ~ have already pointed out 
in the earlier part of my examin&.tion, the Cvurt as at preflent constituted 
cannot take up this work. 1 

Q. But supposing the number of Judges is increased, do you thi_nk that 
these cases could be disposed of on the small cause side? 

A. There can be no objection. 
Q. In your predecessor's statement I have noted two points and the first 

is with regard to delay caused by the translation of vernacular documents. I 
do not exactly follow what he means by that? 

A. Vernacular documents have got to be translated in the translation 
ffepartment of the High Court and that department does this work for all 
Courts in Rangoon. 

Q. Do you mean to say that there is only one establishment for doing 
this work even including Mr. Dunkley's Court? 

A. I think so. 
Q. What is the language of the Court in Rangoon? Is it Burmese? 
A. The second Judge takes up cases up to Rs. 500 and when the parties 

are Burmese in these cases there i~ no neeessity for . the documents being 
translated. Documents have to be translated in suits of the value of more­
than Rs. 500. 

Q. Are there many languages here? 
A. There' are Chinese and Chetty Books in Tamil. 
Q. But why should the documents be translated at all? 

-A. If the PrP.siding Jud"'e is not a Burmese then he must have the docu­
ments. translated. When the parties are Burmese they can file their docu­
ments, i.e., plaint and written statement in their own language, but if the 
case is for more than Rs. 500 the documents must be translated. The lan­
guage of the Court is English. 

Q. So these documents are t~nslated by the central translation depart­
ment. Do you think that there is a great delay in having documents trans-­
lated? 

.4. Yes. 
Q. 1Joes that happen in a large number of cases? 
A. It depends upon the bulk of documents that have to be translated. 
Q. What is the sort of delay? 
A. I think the procedure adopted in translation is that they translate· 

documents according to the serial number. That is my impression. 
(?. I see that the duration of contested suits is not more than 70 da~s 

and in uncontested sui~ it is not more than 45 days. Is the delay that IS' 

caused within 70 days due to having the documents translated in the central 
establishment.? 

A. The delay is not due to this particular reason. It is duo! as pointed 
out by my predeeessor to fotll' or five reasons. 

Q. But surely this is one of the grounds urged P 
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A. Certain documents are not in possession of the parties, but they are 
in possession of witnesses and after havicg been received by them they 
have to be sent to the central establishment for translation. This may 
take a week or a fortnight. · 

Q. Do you think that the trial of suits is held up on that account P 
A. The Judge cannot, after recording evidence, pass judgment until he 

has received the documents back from the central establishment. 
Q. What remedy would you suggest for this delay? Do you want a 

separate translation department for the Small Cause Court? 
A. No, it is not necessary so far as the Small Cause Court is concerned. 

If the High Court translation department is strengthened that will im:prove 
matters. 

Q. Do you think that the delay caused at present is due to the fact that 
the central establishment is undermanned P Do you want more translators to 
be appointed P Is that your impression P 

A. Yes. 
Q. You do not want a separate translation department for the Small 

Cause Court to speed up matters P 
. A. It will be rather expensive to have a t~anslation department of our 
own because all the interpreters of my Court are .attached to the High Court 
translation department. · 

Q. There is another cause of delay which is mentioned in the sta~ment; 
that is, the delay in the execution of commissions which are issued to India 
and Ceylon. What sort of commissions are they? 

A. They are for the examination of parties and the examination of wit­
nesses. 

Q. I think the examination of witnesses in India on commission is in 
connection with the suits of Nattukottai Chetties? 

A. Yes, mostly. 
Q. You mean witnesses residing in Madura and Ramnad Districts? 
A. In India. Sometimes th~y apply for two or three commissions. Yes­

terday I came across a case i'n which the parties applied for commission 
for the fourth time. 

Q. Is it not the rule that as soon as the case eomes on for hearing the 
parties ~;hould apply for the issue of a commission to examine their witnesses? 

A. The trouble is that just before the hearing date the parties come and 
say that the witness has left for India. 

Q. Have you not got a rule that all applications for the issue of com• 
missions must be presented at as early an opportunity as possible P 

A·. I don't think we have got a rule of that kind. 
Q. This is the lhadras rule. " If an application for the issue of a com­

mission to examine a witness or with respect to any other matter mentioned 
in Rule 61, is made subsequently to the first hearing, and an adjournment 
of the final hearing is prayed, the adjournment shall not be allowed, unless 
it is made to aP.pear to the Court that the application could not, or ought 
not to have been made at the first hearing." Would not a rule lik~ that 
be useful here to prevent belated applications for the issue of commissions P 

A. Yes . 
. Q. As it is, you think that commissions are applied for at the last stage 

of the numerous hearings that a suit goes through. 
A. Yes. That sort of thing happens very frequently. 
Q. Apparently at the first hearing the legal practitioner has no proper 

instructions from his clients. The client sleeps over the matter and the 
witness is somewhere in the chettynad and when tne case comes on for 
hearing for the fourth time he says the witness i.s not here· 

A. Yes. 
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Q. You think that it would be a good thing to have a rule like the 
one which I just now read out to you? 

A. Yes. ' 
Q. 1\Ir. Dunkley says that there is some executive order about that here. 

Has it not come to your .notice? · 
A. No. 
Q. \Vith regard to the return of a commission your predecessor says that 

there is some trouble. Have you any idea? 
A. It is not returned within proper time. It has got to be extended 

from month to month. 
Q. Have you any idea as to what reasons are given for thatP Is it 

bet>ause the parties do not appear before the ccmmissioner or is it because 
ihe witnesses do not appear or is it because the Court executing has not 
got time to execute the commission? 

A. During my short experience I have not come across any case of this 
kind. 

Q. Are applications for payment of the decretal amount in instalments 
made by the judgment-debtors after the passing of the decree? 

A. Those cases are referred to the third Judge and not to the Chief 
Judge. 

Q. You are not in a position to know how he deals with them? 
A. No. 
Q. Now are you in a position to tell us exactly as to how the judgment-

debtor comes up to get the decretal amount made payable in instalments? 
A. I am not in a position to say. 
Q. In connection with execution of decrees. generally, who does the work? 

A. The applic~tions go to the chief clerk and he takes the cases on to the 
Judges concerned. 

Q. Does he pass any orders himself? I see from the duties of the 
various officers that they pass some orders and that only in some cases they 
take up the case before the Judges. Have you any idea as to what is being 
done exactly as ~oon as an application is filed praying for attachment of 
property? 

A. I don't deal with such cases. 

Q. Have you any idea as' to whether there is any branch of the Buddhist 
Law which can. be codified in Burma? Have you got experience of cases 
relating to adoption and inheritance which come up before courts in which 
oral evidence has to ~~adduced? 

A. I don't quite follow. 

Q. Is there any <]o..•partment of Buddhist Law which could be codified in 
order to remove any uncertainty in it and to prevent the waste of time in 
hearbg oral evidence? 

A. I don't think. that will help the decision of the case. 
Q. There will be less number of witnesses examined. 
A. So far as Buddhist Law is concerned we have got digests. 
Q. So far as that is concerned, you think there is very little uncertainty. 

A. I mean we have got a digest which deals with all the Buddhist Law. 

tjl.· I was just reading a book by a gentleman who has been appointed a 
High Court Judge. I see quite a large number of points in which thl'l'e are deci­
sions on customary law, inheritance, adoption, succession and matrimonial 
questions. I wish to know whether it is possible to have any codification of 
Burmese Buddhist Law in any or all of these departments? 

A. I clo not think the Burmese public ·rant it. 
Q. They do not like it? 
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A. So far as I know there is no agitation here in the matter.· 
Q. It is not the question of agitation but it is whether it is necessary or 

not? ' 
A. So far as the Burmese Buddhist Law is concerned I do not think it 

is necessary for the time being. · 
Q. You look to our. Question No. 76. Do you think it will be possible t() 

introduce a rule that all partitions of immovable property should be evidenced 
by instruments and that such instruments should be registered? I p;:;:. thi~ 
question to you in order to know whether there is any possibility of redu•ing· 
the oral evidence adduced in Courts to prove partitions. If there IS a 
registered document the Court could arrive at a decision sooner and with 
greater certainty than otherwise. 

A. This would not reduce the duration of a case. The attesting· witnesses 
will ha,·e to be called. The document by itself cannot be admitted and the­
attesting witness will have to be called. 

Q. To prevent examining a large number of witnesses to prove the fact· 
of a partition-that is what I mean, have you considered that P 

·A. I think that ~ill be acceptable. 
. Q. What about a rule that all adoptions lDUSt be evidenced by written 
instruments and that such instruments should be registered? 

A. That might conflict with our Burmese ·:Buddhist Law. 
Q. H is not the question of conflict, it is a question of change in the 

rule. 
A .. I do not think tlJ.is will be accepted by the Burmese people. 
Q. I am putting you a question having regard to your practice at the 

Bar. What do :vou think of introducing a rule which would qualify Al't;de 
182 of the Second Schedule of the Limitation Act, that is, with reference 
to steps in aid of execution? \vny should you have an application evers 
three years in order to keep the decree alive? Why should not a man, il 
he had not had satisfaction of his decree, come up once for all when he finds 
that he can recover his money? 

A. I would not like to have any change personally. 

Q. \Yhat is the benefit t~··~ .Person who comes up every year and goe'>­
away after filing his application without re11lising any money? 

A. He should take some sort of step. 

Q. This is the result of decisions under Article 182. Why should 'not a 
man be allowed to come once for all and execute his decree when he can: 
get his money? 

A. I do not like to commit myself. 

' Q. With. regard to section 48 of the Civil Procedure Code the utmost 
period within which a petition for execution could be filed is 12 years .. 
Do you think it can safely be curtailed to six years; why keep the deere~ 
hanging for 12 years? 

A. \Yell, to give a chance to the decree-holder to realise his amount. 
Q. You want to allow a decree-holder to have a chance of realising the 

amoun}. That argument will apply if you give him 18 years. Would it no!" 
.L 12 years are quite sufficient. 
Clwirman.-About instalment orders in execution, I find that unuer the­

Civil Procedure Code an instalment order can only be. made at the time th~ 
decree is passed or afterwards with the consent of the plaintiff. 

(J/r. Chari.-! forgot to tell you that this has been changed 1>Y a rule. 
We have taken out the words " by the consent of the decree.l!older. ") . 

In the Presidency Town Small Cause Court Act tJ1ere is a special secdou 
which enables the Small Cause Court to make such an order .. without the · 
consent of the plaintiff after the decree and I was going to ask you whether 
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in fact there is anything about it in the Burma Small Cause Court Act and 
whether in fact such orders are. made after the decree. I understand that 
for the purpose of your Court the Code has been altered by rules made by 
the High Court. 

There is one other thing and that is this. Under section 25 .of the Pro-. 
vincial Small Cause Court Act, the High Court can send for records and 
interfere on all questions either on fact or on law as it thinks fit, that is 
the power of revision under that section is much wider than that under sec­
tion 115 of the Code. So your Small Cause Court for Rangoon is subject to much 
greater revision by the High Court than the Presidency Small Cause Court 
in Calcutta. . 

A. That is SO) but if this section is read with section 115 of the Civil 
Procedure Code it will be very different. 

Q. That is section 25 is much wider. You have, therefore much greater 
control than the High Court of Calcutta has over the Presiden~y Small Cause 
Court, Calcutta, because the Presidency Small Cause Court, Calcutta, is only 
subject to section 115 of the Code. 

A. This provision has come up in force from 25th .October and I do not 
know how many cases have come up for revision. 

Q. As regards exec-ution, under your Act, there is a. provision about the 
distress warrant. A bailiff is prohibited from breaking open the out-door of 
a dwelling-house though he is allowed to force open any stable, out-house or 
to break open the door of any room. But there seems to be no provision in 
such cases to break open the outer door of the dwelling-house of the defen­
dant-have you ever had any difficulty in that matter? 

A. No. 

Mr. Chari.-Q. How long does it take to dispose of an uncontested case? 
What is the procedure? 

A. When the defendant is served, the case comes up before the Registrar 
and b P. then sends it to the third Judge for an ex parte order. 

Q. What do you think is the average interval between the servke of &UJlloo 

mons and the case coming up before the Court for disposal? Do you not 
think it will come to five days? Will it not be so? 

A. It may take more than five days. 
• Q. At the most seven days-it cannot be more than that. As an average 

you can take five days because there are some cases which take fifteen days 
and there are others which take only two days. So do you think that the 
average of five days will cover the duration between the service and the 
disposal of the case? 

A. I will put it down as from fiv~ to seven days. 
Q. So if you deduct these seven days from the average duration of 45 days 

for uncontested cases, it will 'mean that 38 days are taken in serving the 
process? 

A. Yes. 
Q. That is a matter of arithmetic. Do you not think that is too long? 
A. But that duration is not for this year; it is from the year 191.5 to 

1923. In~ former days when there were only two Judges it used to take 
from seven to ten days. 

Q. But that does not matter? Even then it comes to 30 days and do you 
not think it is too much? 

A. It depends upon the care taken by the plaintiff and the payment of fees 
and so on. Everything has to be taken into consideration. 

Q. Have you considered the desirability of applying the summary proce­
dure section to the Small Cause Court in Rangoon-possibly you have notP 

A. No. 
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Mr. B. K. BASU, Secretary, Pegu Bar Association, called and 
examined on Tuesday, the 6th May 1924. 

(No written statement received.) 

Mr. Chari.-Q. Youcome from the P~gu Bar _Association? 
A. Yes. 
Q. You are the Secretary of that Bar Association? 
A. Yes. 
Q. Row many members are there in your Bar Association? 
A. There are 30 members. 
Q. How many non-members practise? 
A. Three. 
Q. Out of 33 practitioners, 30 belong to your Association?. ' 
A. Yes. · 
Q. Do you practise in all the courts there? How 'many courts are there in 

Pegu? 
A. District and Sessions Judge, Additional District ana Ses~ions Judge. 

Sub-Divisional Judge and Township Judge. 
Q. How-many criminal courts are there? 
A. Sub-Divisional :Magistrate, Township Magistrate, Headquarters 1\faais­

trate, First Additional Magistrate, Special Power Magistrate and Sec~nd 
Special Power Magistrate. 

Q. Do you practise in all these 9 courts? 
A. :My practice is confined mostly to the civil side. 
Q. Is it possible for the practitioners to practise only in any particular 

court in the district towns? 
A. No. 
Q. There is not enough work. 
A. No. • , 
Q. The result id that the senlor man has to take big cases in almost all the 

courts. 
A. Yes. 
Q. Does it in any way conduce to delay? Does it not happen that a 

Judge has to wait for a senior member who is engaged in another court'l' 

A. Very seldom. \Ve take dates according to our own convenience. When 
"'e find that there is a case fixed, before a certain District Judge on 9. certain 
llay, we don't take up cases in other courts on that day. -

Mr. Dunkley.-Q. That means you choose your own1 dates. 
A. We request the courts to give a date convenient to us. 
Q. The courts alw:ays consult you? 
A. Yes. 
Mr. Chari.-Q. \\'bat do you think is the fair average time to bring a 

d0£endant before court? I mean for serving the process on him in your diutrict. 
In the Sub-Divisional Courts summonses have to be served in the outlying 
villages. What do you think is the fair average time to bring the defendant 
before court? 

A. Now-a-days the conditions are a little improved. We find that 15 or 20 
days time is enough to bring the defendants from distant places. 

Q. Is he brought within that time generally? 
A. Yes. 
Q. So you have no complaints about the service of processes. 

A. We l1ave. 
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Q. ·what is :your complaint if the defendant is brought so quickly before 
the court? 

A. Sometimes we find the defendants are not served. It is not due to 
. want of time but is due to the laxity of the process-server. 

Q. Do you think the process-server is blibed by the defendant? 
A. Yes. 
Q. That is only occasional, I suppose . 
.r1. Yes, a few cases only. 
Q. On the average you find that the summons is served on the d.?fendan~. 
A. The conditions have recently much improved. 
Q. In aU the courts? 
A. I find the processes of the higher courts are more diligentiy served. 

"!han those of the lower courts. 
Q. To what do you attribute i~effective control of the process-servers? 
A. They are more afraid of the District Judge than of the Township 

.J'.ldge. 
Q. So, you think it is due to the fear of the District Judge that his processes 

are served much more quickly than the processes of other courts. 
A. Yes. 
Q. If the defendant is brought to court does he file his written statement 

;Rt once.? 
A. Yes, in most of the cases. 
Q. What do you think is the average time taken to dispose of contested 

suits? 
A. It depends upon the number of witnesses. Issues are generally fr~me<l 

-on the date on which the written statement is filed and then a date is given 
for hearing. That is always within a month so far as Sub-Divisional and 
Township Courts are concerned; and in District Courts a little more time is 
_given. On the date of hearing if the witnesses are ready, the cases are heard. 

· Q. Are cases generally disposed of on the date fixed for first hearing? 
A. Yes, if the witnesses are ready and if their number is not large. 
Q. Generally what percentage of cases, do you think, are disposed of on 

·the first day of the hearing? 
A. I think it will be 30 per cent. 
Q. 7() per cent. go to some other day? 
A. Yes, after part-hearing or without hearing. 
Q. How many postponements are generally ma·de before a case is finally 

ilisposed of? 
A. Tb!lt depends upon the circumshmces of each case. If the witnesses are 

ready on the first hearing and if the Judge is free on that day, he may finish 
·on that day. 

Q. 192 days is said to be the average duration for contested suits in a 
'District· Court. Deducting a month for service of process on the defendant; it 
comes to about 5 months. Do you think that is a proper time or do you think 
that is too long a pendency? 

A. Usually, it is rather a long time. ~he duration depends upon the cases 
in which commissions are issued. , Those cases in "1".-hich commissions are n:•t 
issued are quickly disposed of. 

Q. When the written statement is filed, who settles the if'sues? Does' the. 
Judge settle himself or does the advocate suggest the issues? 

A. If the pleadings are lengthy and complicated the advocates su:::gest the 
issues and if both parties agree they are accepted by the court. 

Q I think they are accepted without any further f'Crutiny of the pl~adings 
by the Judge. Is that satisfactory? 

A. Yes, generally satisfactory. 
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Q. Are the parties examined on the date of settlement of issues? 
A. Very seldom. 1 
Q. Does he at least ask the advocates to explain the pleadings? 
A. No, that is very seldom done. 
Q. Do you open cases? 
A. No. 
Q. How do you open a case, do you read the pleadings_? 
A. Nothing whatsoever. 
Q. You jump right into the case when the first witness is in the box. 
A. Yes. 
Q. Does the judge come prepared P Does he read the pleadings in his 

Chamber? 
A. I doubt very much .. 
Q. How do you expect him _to have an effective control of the case? Il' 

he knows no more. about the case it is very dangerous. 
A. After hearing some witnesses he comes to know what the case is. 
Q. Is objection to the irrelevancy of questions taken in the course of 

examination of witnesses? 
A. Sometimes. 
Q. Is he able to check the irrelevant questiqns without any knowledge of 

the case? 
A. The questions of relevancy or irrelevancy· generally occur in the distrid 

courts. In the Sub-Divisional Court they do not have much idea about the 
relevancy or irrelevancy of questions. I know a case in which the opposite 
parties were putting irrelevant questions and stfter waiting for some ttme I 
mentioned to the court that the questions were absolutely irrelevant and at 
that time the case had gone on for three or four months. The judge told me 
' I have not understood the case.' I had to sit down disgusted. 

Q. You know the procedure in the Civil Procedure Code relating to dis-
covery and interrogatories. Do you make much use of that P 

A. Generally not. 
Q. Do you ask for affidavit,,of documents? 
A. In the district courts w'ben lot of· documents are involved we do. 
Q. In the lower courts? 
A. I have never come across that. 
Q. 'When a case is taken up for trial, say there are twenty witnesses, and he­

has fixed two days. The judge goes on with the case and he finishes eight 
witnesse~ and twelve witnesses are in hand. Does he go on with the case ou 
the third day? 

A. Sometimes the judge insists on going on. Generally when the ju~ge 
finds that there is a long list of witnesses he fixes five days for hearing 
and after that hearing he fixes another case. 

Q. He consults the advocates, before he allots the number of days, as to. 
how many witnesses are likely to be called. 

A. Yes. 
Q. Supposing he has exhausted the number of days but he ha's not exhaust. 

ed the number of witnesses? ' · 
A. He gives another date. 
Q. Does he not go on? 
A. He will be very much inconvenienced. 
Q. And then you think it is the fault of the advocates that they are 

not prepared to go on for any longer number of days than those originally 
allotted? • 

A. Sometimes on the next day another case is fixed and the judge then. 
thinks that he has got other witnesses waiting. 
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Q. Is it the question of a judge having sufficient work to do? You mean 
to say that the advocates never insist upon it. 

A. 1: the case is very lo~g it is inconvenient to the advocates. 

. Q. If the Bar is given to understand that the case must v.o on from day to 
oay when all the witnesses are present then they will be prepared. 

A. In that case they will have to manage. Recently our District Judge 
had to dispose of one case and he did no other work. • 

t.;. Before a case is taken up, are preliminary points disposed of? 
A. If preliminary objections are taken. 
Q. Which go to the root of the case. 
A. Yes. 
Q, And after the case is closed are judgments given at once by the judge? 
1.1.. No. 
·Q. How long does he take? Are they unduly delayed? 

A. In the hands of some judges there is delay; in the hands of others 
thero is no delay. 

:;.. Is there more delay than is necessary? 
A. In civil courts there is more delay than is nect>~sary. 
Q. What is the delay due to? Why should not a judge give judgment when 

tlld whole case is fresh in his mind? 

A. After the hearing is closed the judge finds it difficult to understand the 
whole case, and sometimes we are called to re-argue the matter. 

Q. Does it happen that on al'count of interruption of hearing the judge and 
possibly the advocates forget all that the witnesses have said? 

A. As to the evidence we can safely leave it in the hands of the judge 
because he can read it. 

Q. Does he reme~ber the names of the witnesses that he examined two or 
three months ago? 

A. It is very hard to remember. 

Q. Do you not think that this piecemeal hearing of the case dehvs the 
judgment? Do you not think that getting rid of a large number of cases is 
an unsatisfactory procedure? 

A. When there is another case he does not care much for the arguments. 
Q_. You mean to say he cuts the counsel short? 
A. He tries to do that. 
Q. Now, why is it so? There is a test of efficiency for the<;e judges. 
A. So far as the sub-judges are coneerned they are generally inefficient. 

Q. The Hio-h Court has prescribed a test that they have to get rid of a. certain 
number of ca~es within a certain time, before they are considered efficient. 
Have you heard that? 

A. I think the more the judge disposes of cases the more there is a chance 
~or him for promotion. 

Q. Do you think it is a good test of a judge? 
.A. No. 
Q. And this is the reason why they try to get rid of many cases?. 
A. Yes. 
Q. Have you had any difficulty in the execution of de(!rees? 
A. Yes. · 
Q. What kind of Jifficulties do you have? 
A. We have to issue notices after notices and even substituted notices are 

issued. 
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Q. Unnecessary delay is caused by the issue of too many notices. Would 
you approve of the suggestion made in our questionnaire that one notice 
should be 'issued in the beginning of the execution proceedings and the 
judgment-debtor should be asked to attend on all subsequent hearings withou\ 
~fu~~~~p -

\ 
A. Supposing in a mortgage suit we get a preliminary decree. After that 

we have to issue a notice and then there is final decree and the court pro­
{:laims the property to be sold and then another notice has to be· issued. 

' ' I 

Q. Would it be desirable in 8. case, when the first execution application is 
filed, to issue a notice to the judgment-debtor that such an application has 
been filed and that he should present himself on such and such dates P 

A. In money decrees I would not suggest that that should be made com• 
pulsory because that will give chance to the judgment-debtor to...avoid notice. 

Q. That is th'e case where you apply for arrest of the judgment-debtor? 
A. Yes: ' 

Q. As regards inconvenience you just now referred to in mortgage decrees, 
do you think we can advantagemrsly alter the form of the decree so as to 
include all the reliefs in it instead of first asking the man to pay the money 
within six months and then expecting the judgment-oredi,tor to apply for sale 
iLit is not paid up, and. so on? Do you not think we. could have one form_ of 
decree which would include all reliefs? · · 

A. If ~uch a form could be properly drawn up I would like to have it. 
Q. Is there anything else which causes inconvenience in the execution of 

decrees? 

A. "There is the negligence of the process-server. I know of instances iu 
which even village headmen could not be arrested even after four or five 
warrants were issued. The men ,were known to everybody, but still the 
process-servers would come back and say that the men could not be seen. 

Q. Is that all about execution? 
A. Yes. 
Q. Has there been much difficulty in bringing legal representatives on the 

record? ' .·' 
A. In the case of Indians who die here we find m1ich difficulty. 
Q. Have you any suggestions to make to expedite matters in that respect? 
A. The definition of legal representatives may be changed. 
Q. Has there been any difficulty felt in practice on account of the rule th~t 

all the legal representatives should be brought ~on the record? Do you not think 
that it will be better to bring one or two legal representatives on the record? 

A. That may cause hardship. I think simultaneous processes should be 
encouraged, i.e., against person and property. 

Q. Will you abolish rule .21 of Order 21? 
. A. That gives discretiop, but· the_ judges here dQ not exercise their d_iscretion 
m these matters: In one case the Judge told me that he could not do 1t. 

Q. Now we will come to commissions. Is there much delay' in cases in 
which commissions are issued to· India? Do you think sufficient time is 
usually fixed for the" return of commissions? 

A. I have got experience of Madras only and I think in that case only one 
month's time is given. ' 

Q. Do you think that is sWficient time? 
A. 1 do not know how much time it takes to cover the distance and at the 

same time I do not know the distance. It all depends upon circumstances. 

Q. Do you think one month's time is sufficient? 
A. 1 do nQt t.hink so. 



232 

Q. Are commissions executed at the very first attempt.? 
A. In some cases they are. 
Q. But in majority of cases? 
A. No. 
Q. Do they come back unexecuted or do they apply for exte~sion of time? 
A. They apply for extension of time. 
Q. \Vhat would you suggest? Do you think J:hat judges should be more 

strict in the enforcement of the rules about not givincr a second chance to the 
-nan to execute his commission? 

A. Hard and fast rules may cause lilore hardship because witnesses who 
b.ave to appear may be li-,;ing at some distance and the man has to make 
arrangements for getting them from there. 

Q. ·what do you think is the percentage of cases in which commissions are> 
3-pplied for? 

A. Very low. 
Q. I think it is in those cases only in which Chettis or Indians ar.e plain­

tiffs? · 
A. Yee 
Chairman.-Q. Do you not think that soft and loose rules also cause 

hardship? 
A. I mean to say that the judge should take into consideration the circum­

stances which do not allow the commission to be executed at the verv first 
attempt. The judge should not simply say " I am not going to grant any 
extension of time." If the-re are reasonable grounds for the failure to execute 
the commission, the judge should take them into consideration and grant an 
extension if he considers them reasonable. I do not think any hard and fast 
rule in this conne<;tion would improve matters. If the man can satisfy the 
court that there was some reason for which he could not get the commission 
executed, the court should be kind enough to grant an extension. 

Mr. Chari.-Q. Do you think that judges can be more strict in this matter? 
A. Now th"ey are very strict. They will send telegrams at once saying that 

commission papers should be sent bac~. They ask parties to pay the expenses 
of those telegrams. 

Q. Have you haa many claim petitions in the execution of decrees? 
A'. Yes. 
Q. Do you think they are more than what they ~ught to be? 
A. I think so. 
Q. Are there many frivolous applications? 
A.' About 30 !Jer cent. 
Q. And does it take long to 4!ispose of these claim applications? l think 

they are tried in the same way as regular suits arE> tried? ' 
A. Yes. They do not generally record the whole of the evidence but deal 

with them in a summary. m{lnner. 
Q. Do you agree to the suggestion that these 'claim petitions should be 

.11sposed of on affidavits? · 
A. Until the other party a!c'ks for cross-examination of the witnesses. 
0. What is the avern~e time tnken to dispose of clnim petitions? I~ it 

longer than it ought to be? 
A. I do not !:hink it is longer. 
Q. And after the claim i~ allowed or disallowed, a regular suit is filed and 

thA wholA of the execution is hung up till the regular suit is disposed of. Do 
\"OU not think thnt that ('au;;eg great loss to the judgment-creditor? 

,t. Yes, it does. 
Q. Can you suggest some means by which we can get rid of this unsatis­

factory state of things 'l 
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A. I ould suggest that stay of execution should not take place. The 
execution nay continue and should not be stayed. 

Chairm n.-Q. In how many cases do you find that the suits to 8E't aside 
orders in c im proceedings are successful? 

A. A gre t many are successful. 
Q. Don't ou think that we get into more difficulties by sLaying cxer.:ution? 

Won't justice e done by carrying on execution? 
A. Taking he cases in which the claimants become successful, it will be 

very difficult f~r them to get back the properties. It may be mentioned, if 
necessary, thatl~the auction purchaser must return the property if the claimant 
is successful, if xecution is to go on. · · 

Mr. Chari.- . \Vould you find a purchaser with an uncertainty hanging on 
his title? The olicy of the law is to make the title of the purchaser as good 
as possible. · 

A. Yes. 
Q. I suppose y'~u appear in many appeal cases. 
A. Yes. \ 
Q. What do you think of the working of Order 41, rule 6, the provision for 

the stay pf execution proceedings? Do they hang up execution of decrees? 
A, We don't find much difficulty .. Now-a-days we get two months'.time to 

file appeals in District Courts. When the parties know that the other side is 
going to appeal, they wait till the appeal is decided and: they are decided within 
a month's time. Of course in urgent cases they apply for stay of execution, 
that i~, i~ cases when;l delivery of property is to be made. · 

Q. Have you .had ·experience of j'udgment-debtors in mortgage decrees? 
They have got six months to pay the decree amount. They think that they 
ll'ill be able to get a year more if they file an appeal and solely for that 
purpose file frivolous appeals. Have_you bad experie.nce in that way? 

A. I don't think that in the District Courts they would file an appeal on 
that ground. 

Q. In your experience are all the appeals filed in the District Court based 
on good grounds? · · 

A. In many cases they are not ~ good grounds. 
Q. \Vould ;you suggest any mean's by which we could cut short Lhe numbe!' 

of appeals, seeing that a number of them are filed on frivolous grounds? 
A. The appeals should not be admitted without much &crutiny. 
Q. You want a-stricter enforcei:nent of Order XLI, rule 11? 
A. Yes. 
Q. Would you also approve of the suggestion that a judgment-debtor shou1d 

be a,;ked to pay the decretal amount into court before he files the appeul? 
A. In cases where the judgment-debtor has got a real grievance, it may 

, work hardship on him. 
Q. How? He can draw back his money, if he wins. 
A. To secure money is a difficult thing. 
Q. If he is a man worth nothing what does it matter to him if he succeeds 

or not? - ' 
A. ~ot that. He may have some properties. He will have t;:. go and 

mortgage some of them to procure money. · 

Q. Have the provisions of Order 21, rule 2, about satisfaction of decrees led 
to any hardship in ;your court by the decree-holder not certifying satisfacti-:-au 
and th3 judgment-debtor sleeping over the matter and then finding that he 
-could not plead it in execution? · 

A. I don't find many cases. 
Q. Have you any experience of Insolvency proceedings? 
.4. Yes. 
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Q. How does the Provincial Insolvency Act work generally? 
A. It works in favour of dishonest judgment-debtorR. 
Q. There is some complaint in Rangoon, I do not know the :rtlBson why, 

that the person who is supposed to be responsible for realising the 
assets of the insolvent and making them available for the creditors is not quite 
so energetic as he might be. Do you think it will be better if we have a 
system of Official Receivers in this Province? 

A. I think so. 
Q. Do you think it will make for a speedier realisation of the as~ets of the 

insolvent? 
A. Certainly. 
Q. I think we have got a Receiver in Mandalay. 
A. Yes. The Mandalay Receiver was telling me that his average income 

from commissions for 3 years was Rs. 18 a month and that it just paid his 
chaprasi. 

Q. Are there many insolvency cases in the P~gu Courts? 
A. There are plenty of them. 
Q. I think the insolvents are generally without any assets. Do you think 

there are enough cases with assets which would pay a fairly decent legal 
practitioner? 

A. There are s~me cases only occasionally. 
Mr. Dunkley.-Q. Hc;>w many applications are filed in a year, in which there 

are reed assets? 
A. Two or three a year. 
Q. That is just the reason why a bailiff has to be appointed instead of an 

Official Receiver. Are there pleaders in your court to take up the appointment 
of Receiver? 

A. I think it may as well be tried. Some junior pleaders may take it up. 
Mr. Chari.-Q. As a matter of honour you mean. 
A. Yes. Sometimes some big estates come and they could get some money 

out of it. 
Q. If receivers are appointed you think we can, with advantage, relieve the 

District Judge of a good deal of insolvency work? 
A. Yes. 
Q. Are there any provisions in the substantive law which in your experience 

make for delay in the disposal of ci vii cases? 
A. I have not thought about that. 

• Q. Does the uncertainty of the Burmese Buddhist Law make for delay? 
A. Yes. 
Q. Do you think that the codtfication of the Burmese Buddhis~ Law u 

possible? 
A. I think it is possible. 
Q. Of the whole? 
A. Some portion. For example, the law of adoption. Cases are prolonged 

and a number of witnesses have to be examined. If there is a rule that no 
adoption should be recognised unless it is registered there will be end of this. 
So in the case of marriages also. At present there is a case pending before 
the District Judge. There are sixty witnesses on the plaintiff's side. 

Q. Have you had cases about the law relating to benami transaction? 
A. Yes. 

' Q. Have you experienced any inconvenience or delay because of tha law as 
it. stands at present? 

A. The property is kept benami. The creditor knows that the property · 
belongs to the judgment-debtor but he finds that it is in the hands of the 

_benamidar. 
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' Q., Do you think it is possible to punish the man by making a ruie that ir. 
such ~'lses he .cannot claim it? 

A. ~es, just as it is done under the Civil Procedure Code in the case of 
auction . sales. -

Q. C~n section 66 be extended so as to apply to both the defendant and 
the plaintiff? Now it is applicable to the plaintiff only. 

[ 

A. I h~ve not thought much over it. 

C. R. M. M. MUTIIUKARUPPAN CHETIIAR, Money-lender, 
Prome. 

Translation of the written statement tendered in Tamil. 

·we, who are Chettis, con~uct two kinds of litigation in courts, viz.~ 
those based on mortgages and those based on on-demand . documents: 
Several of them are decided ez parte. In the Prome District, ez parte 
cases llQW take 2 or 2! months. The reason is some o"rder of -the district 
judge. ""hen a case is filed a month is given "for the settlement of issues. 
Before tha date fixed fQr settlement of issues, two other hearing dates are 
fixed. If on any one of those dates the summonseS have not been served 
on the defendant, a fresh summons is ordered for the date fixed for settle­
ment of issues. That gives about 10 to 15 days' time. Afterwards a fresh 
date is fixed and the hearing is conducted and evidence is taken and an 
ez parte decree is passed. The way of cutting short this delay is this. For 
mortgages and on-demand cases, one month's time is not necessary. 15 
dayt1' time is enough. If on the date so fixed the summons on the defendant 
has not been served, and if an affi,davit is filed that the defendant is keeping 
out of the way, substituted service may be ordered and the suit decided. 
l\Ioreover, in all cases in which the defendant does not appear after receiv­
ing the summons, a decree may be passed after filing the plaintiff's affidavit 
without examining the defendant. Order 37 of the Civil Procedure Code. 
applies only to the High Courts and Chief Courts and not to the other 
courts. Much delay will be pPhented if powers under that Order are 
conferred on the District Courts and the Sub-Divisional Courts. An order 
may be made that in such cases the plaintiff's documents and accounts should 
be filed with the plaint. If that is done much delay would be saved. In 
execution cases, there is more delay than in the trial of original suits. That 
is becau3e, according to the present law, no order is made for arrest or 
attachment without giving notice to the judgment-debtor. Such notices 
have to be served more than once and objections by the judgment-debtor have 
to be heard and this takes a long time. As this leads to multiplication of 
proceedings, a rule may be made that for execution within three years after 
the date of the decree no notice need be given; and that even after that 
notices and warrants may be ordered to be issued at one and the same 
time. This will make for speedy execution. It may be made a rule that 

· the juugment-debtor should raise all his objections at the time' fixed for 
the return of these warrants of attachment and arrest. He should not be 
allowed to raise objections at a later stage. · He may be allowed to file 
a regular suit if he is not satisfied with the orders on his objectiong. At 
present several notices are given before an arrest warrant is issued. 
Even after he is arrested and even after the sale proclamations, just before 
the date of the sale, objections are allowed to be taken that the property 
does not belong to the judgment-debtor or that there are encumbrances; 
and so the sale is stopped. Thus nearly a year is taken for execution. 

3. With a view to get more cases disposed of without increasing the 
'tnmber of Judges, 'honorary Civil Court Judges may be appointed in 
pla<'eS where· there are District Courts. Retired Munsifs, Sub...Judges and 
Sub-Divisional Judges may be also appointed, as in the case of criminal courts 
where honorary mag:~suatcs are appointed. Cases of not more than Rs. 500 
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'in value may be transfE'rred to such courts by the District Judge for 
<lisposal. 

6. Constan~ transfer of Judges also leads to delay; for, Judg€s arriving 
.freshly t~ke time to understand the nature of the cases. The Judges must 
be kept m one place at least for three years except for special reasons. 

8. The concentration ,of courts in the same place does not lead to delay. 
The delay is really due to one Judge b€ing made to do the work of 3 or 4 
~ourts .. If this i~ not do?e and he is ~iven only. as much as one court ean do, 
cases will be decided qmcldy. Even If courts are established in each town­
·ship, there would still be delay, as lawyers are ,generally residing in District 
Court centres and they have to be taken to the Township Courts. Efficient 
lawyers don't settle in the places where only Township Courts exist. So the 
parties' will suffer not only delay but also loss. ' 

10. At present the Township Judges have jurisdictjon up to Rs. 1,000 and 
small cause jurisdiction up to Rs. 50. This is enough. The sub-divisional 
judges can be given small cause jurisdiction up, to Rs. 200. 

21. For second appeals it may be made a rule that they should not be 
.filed until the decretal amount is deposited into rourt. Appeals are easily 
£led under the impression that they can get two years' time, as at present 
the money need not be paid into court. Moreover, before the second appeal 
·is decided, the judgment-debtor is able to alienate his properties and defeat 
'his .creditors. 

25. So far as I know, in the case of defendants who do not wish to rece-ive 
summonses, more than two or three months are taken to serve them. This 
can be prevented by .first fixing 10 days' time for the return of the summons. 
If it then appears that the defendant is trying to evade the summons action 
•Can be t1>ken as contemplated in section 106 on an affidavit by the plaintiff. 
'Then there will be less delay. 

28. In the case of defendants residing in places where there is a post office, 
summons may be sent to him by registered post. In other cases the -plaintiff 
may be given the summons for service and such service may be accepted, if 
i.t is supported by the affidavit of respectable persons of the village. 
• 30. The process-servers may also b~ asked to report themselves te the 
plaintiff or the defendant and take aid from them for the purpose of 
serving. That will prevent delay. There is no use of their being asked to 
Teport themselves to the pleaders, because the pleaders don't care for such 
matters. 

33. If after the statement is filed and before the list of witnesses is filed, 
the plaintiff and the defendant are examined and are made to state who 
their witnesses are and on what points they are going to give evidence, the 
preparation. of false witnesses will be prevented and also 'time will be 
saved. 

48. Sometimes adjournments have .to be taken for unexpected reasons. 
They are sometimes taken for the purpose of settling the dispute out of court. 
No hard and fast rules are necessary on this matter. The rule as to 
adjournment costs now existing is quite enough. But, i! no sufficient reason 
is given for adjournment, the court should order sufficient day costs to b€ 
paid. 

51. Commercial suits. Special rules snot\ld be made for giving prereden:ce 
to commercial suits. They may be trie~l !ike small ~ause. cases. 8_pecial 
importance should be given to account books as is provi~ed m the Evidence 
Act. 

69. The present law o~ Insolvenc:y _does ~ot help the credit{)~ to. realise 
his debu;. A petition for msolvency IS Immediate_ly accepted a!ld time IS fixed 
accordir1g to the discretion of the Judge for discharge. This leads to loss 
for those who have lent money. If on the other hand, a.s soon as the 
insolvE'ncy petition is filed, the account books are to be filed Ill court. and the 
asset!' are placed at the disposal of the cour~ and the proceedmgs for 
discharge are commenced immediately, the case \nil end soon and the debtors 
will be benefited. 
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70. F notice is not given on a petition for arrest, bli'~ arrest warrant and" 
notice are issued simultaneously, the cases will be disposed of soon. 

72. If the defendant objects to a registered document, at present the 
plaintiff has to prove the document. The burden must be thrown upon the 
person attacking the document to prove and a presumption should be made 
in favour of the genuineness of the document. In the case of mortgage suits 
and mortgage bonds, even in ex parte cases, six months' time is giveri for pay­
ment. This leads to delay. Then a final decree petition has to be filed and 
one or two notices have to be sent to the judgment-debtor. That .also leads 
to delay. Then time is taken for the sale of the property. Thus more time 
is taken in execution than in the trial of the suit itself. So, the rule should 
be so changed that at the end of the six months fixed for payment executiolll 
may proceed without obtaining a final decree. • 

76. ~luch litigation can be prevented if it is made a rule that partitions: 
must be effected by means of a document on proper stamp and registered. 

81. The plea that a person executed a document without consideration, 
especially at a. time when the property is attached by another creditor, should 
not be accepted. Sale-deeds should be enforced as they are. 

83. There is no necessity to make any distinction between ~ale-deeds and 
lease-deeds on the one hand and mortgage-deeds on the other in respeet of 
the necessity for attestation. It should not be. necessary to have any attesta­
tion for mortgage-deeds. 

Memorandum of the oral evidence of Mr. C. R. M. M. MUTHU­
KARUPPAN CHETTIAR, taken on Wednesday, the· 

· 7th May 1924. 

. I come from Prome. I am an agent in Prome. There are 100 Chetty · 
shops in Prome district. There are 10 to 15 lin Prome. We have to resort 
to courts in connection with our business. 'Ve exnerience some inconvenience 
in the shape of delay in our business in courts. "\Ve generally have mortgage 
and money suits. In some cases the decree is passed ex parte. Every suit is 
posted to a day one month after the institution of the plaint. Before we 
actually have a suit tried it t.akes about two or three months even in an ex· 
parte case. The cause of this delay is that the courts wait to see if the­
summons ic; served on two occasion·s. Then the court allows the plaintiff to 
take out substituted service and after that they fix a date for the trial of the­
suit. In that way it takes two or three months before an ex parte decree is 
passed .. 

Instead of having recourse to this dilatory procedure the court might 
at once fix the date of hearing two weeks from the date of institution of 
the suit. It will be very convenient if the court on the very first occasion, 
on which the defendant is not served, orders substituted service and posts 
the suit for hearing to a parti~ular date after that. The proper procedure­
would be to order the service to be effected by summonses being,aflixed to 
the out-door of the last residence of the defendant, taking the affidavit of the­
plaintiff and ·declaring that it is proper service. 

"'e would like to have the summary procedure prescribed in Order 37 
extended 'to the mofussil in this province and to district courts as well as 
sub-divisional courts. I realise that suclt suits should be instituted within 
six month:: after the date of the execution of a pro-note. I should like to 
have suiti tried by summary proeedure within the p'eriod prescribed for thEl' 
doenment, three years or six years as the case may be. 

The execution of a decree takes much longer time than the disposal of' 
a contested case. The courts now insist upon two or three notices being 
sent to the judgment-debtor before issuing a warrant of arrest or attachment 
of immovable property. If the judgment-debtor appears to raise some sort 
of objection and he wants adjournment for two to four months that 
adjournment is granted, and P,ventually the order is passed by the court many 
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month~ after .t~e fi~ing of the execution application. I suggest that if an 
~xecut10n petition IS filed no notice should be issued but the order prayed 
for must be made. 

In the case o~ att~chment" of movable property, claims are preferred just 
~efl?re the s~le .Is g01J?g .to take pla~e. The proper course should be to 
lll.!lte. all. obJectiOns. w.1thm a ~hort t1me after the attachment and if no 
obJectiOn Is taken w1thm that t1me the court should gQ on with the sale and 
the persons who come up afterwards should be asked to Jile suits. 

The difficulty in executing a mortgage decree is immense. We try to 
escape from this. Would you not help us to escape? 

It is. true that if the ~laimant institutes a suit in the regular course, 
there Will be stay of executl(m of the decree pending the disposal of the suit 
What I. say is th~t if my suggestion is accepted people would come up at 
a sufficiently earher stage and put forward their objections instead of 
preferring their claims at the last moment. , ' 

I suggest that for the speedy disposal of cases there should be honorarv 
judges to dispose of suits of small cause nature of the value of less tha~ 
Rs. 500. Retired district judges, sub-divisional judges and township jud""es 
should be appointed as honorary judges to dispose of such cases. Such people 
will be available in each district. l\Iany people wish to do honorary work 
.and most of them are honorary magistrates now. We would take with 
:satisfaction an arrangement like that. 

The frequent transfer of judges causes inconvenience because person~ 
newly posted take some time to understand the business of their jurisdiction. 
We would welcome transfer of people once in three years unless there is 
proper cause to do it earlier. An officer must be kept at a particular station 
for at least three years. 

One judge has to do the work of three or four court~. If he is given work 
that he can conveniently manage, suits will be dispoRed of more speedily. 
Cases are pending for three or four months. 

Many frivolous second appeals are filed' simply to gain time. When 
second appeals are disposed of and we go to execute the decree the judgment­
-debtor is found without property. I suggest that before second appeals are 
admitted either the decretal amount should be asked to be deposited or 
sufficient security should be taken for the discharge of the fi.nal decree when 
passed. · 

I suggest further that the provisions of the Transfer of Property Act 
section 106 might be used in connection with the service of summons on 
-defendants. Su=onses might be sent by registered post, and in places in 
which there are no post offices conveniently situated, the summons might 
be sent to the village headmen. If the process-server goes to the plaintiff 
or the defendant whose interest it is :to ha.ve the summons served, things 
will be dene speedily. As soon as the defendant files his written state­
ment both parties might be examined and s11ch examination will prevent the 
manufacture of evidence later. We have a Natt.ukottai Chettiar's Associa­
tion. If 'you send a notice to the Secretary of that Association he will be 
in a position to represent all matters connected with delays so far as 
Nattukottai Chetti Community is concerned. The present Insolvency law 
helps the judgment-debtor very much and works !ery. great loss to the 
decree-holder. If the judgment-d~btor files an apphcatlon, th? court .. sa:ys 
" Allright; you better go awa;y: " and .the decree-hold.er gets nothmg. "1th.m 
six months they send a notice saymg that the mso!vent should be dis­
~harged. Within that time the insolvent disposes of .all his p~operty . and 
the decree-holder sustains great loss. If, however, the msolvent IS exammed 
as soon as he files his application and he is made to declare all his a~ets thez:e 
would be some sort of relief to the decree-holder. I do not know 1f there .Is 
any rule like that or not. This is th? proc~dure tha~ is taking pl~<:e m 
this province. That is why I am makmg this. sugges~10n. The ~-\~ditiO~al 
Judge does the work in Prome. I am not satisfied with the way m which 
dec~'ilS are executed. I sl>all give you my reasons_ briefly. As sa:;>n as I 
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.apply for arrest, notice is issued. The result is that the judgment-debtor has 
got notice to go away. I am sending out notices half a dozen times. That 
is the only thing that I realise by filing execution petitions. I file more than 
100 suits a year and I obtain decrees for about :1 lakh of rupees. I have 
shop• in four districts. I know the affairs in all the four di!ltricts. I have 
realised so far only about 25 per cent. of the amount by sale of immovable 
,properties. 

The BASSEIN TRADES ASSOCIATION. 

1. A. Original suits­

(a) Title, six months. 
(b) Others, one year. 

First appeals, six months. 

Written. Statement. 

(i) IJigh Courts. 

Second appeals, six months. 
Miscellaneoll:!l appeals, three months. 
We think that the short duration given for appeafe will be practicable if 

the notices of appeals are sent to the registered addreso; of the respondents in 
the lower court, and a communication to the said address by registered post 
:be deemed to be valid service. 

(i1) District and Bub-Courts. 
Original suits-

(a) Title, six months. 
(b) Money, three months. 

Regular appeals, two in.onthi!. 
Civil misc-ellaneous appeals, one month. 
Small causes, two months. ..' 

(iii) District Munsif's Court 

Title, three months. 
Money, two months. 
Rent, two months. · 
Others, two months. 
Small causes, one month. 
B. Claim proceedings, two months. 
The notice should be served by being sent to the registered address. 
C. Two months. 
2. In this province, the reasonable period is exc-eeded in very few· cases 

Dnly. 
3. \Ve should suggest:~ 

(a) appointment of efficient judges, when the vacancies are filled ·up 
hereafter [it may be mentioned that the present . scale of pay 
for the township and Subordinate Judges is not attractive enough 
to draw efficient and honest· men], 

(b) improving the system of O::ervic-e of process-
.(i) by making litigants furnish their registered address to the Court 

and by holding communic-ation by registered post to the said 
address to be valid service, 
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(i1) by making a rule that lawyers asking for any I?rocess from the 
Court (e.g., summons for defendants and witnesses, notices, 
warrants of arrest and attachment and sale proclamations), 
should write out the same in duplicate, and file the same in 

·Court; and if there is no objection to the same beina issued 
the same is to be endorsed and stamped with the se~l of th; 
Court and made over to the party at his option. The said 
party will be entitled to serve the. process himself throu"'h tha 
village headman and any such service effected throu,;'h the 
village headman should be deemed to be a good service. " 

(c) granting of adjournment of civil cases on sufficient grounds onl.J. 

4. Yes, we think it necessary to alter the present method of recruitment. 
In our opinion (a) the present system of re.cruitment of subordinate judicial 
officers from the clerical staff which is .being done in this province should 
be altogether abolished. , 

(b) The District l\Iunsifs should be recruited from practising lawyers only. 

Subordinate Judges also should be recruited from practising lawyers and 
members of the judicial service in equal proportions. 

(c) District Judges should be recruited from members of the Indian Civil 
Service, the practising lawyers of the High Court and members of the sub­
ordinate judicial service in equal proportions. 

. Indian Civil Service members before joining the judicial service should 
undergo three years' training in practising lawyers' chambtrs. 

(d) The High Court Judges should be recruited two-thirds from the prac­
tising lawyers, and one-third from the members of the Indian Civil Servic-e 
and t.he judicial service. 

5. We think that District :Munsifs should be recruited from practising 
lawyers of at least :five years' ~x~erience, and. in that case no speci.al training 
would be necessary. The age-hm1t may be raised to 30 years for this purpose. 

6. In· some cases it does. 
7. We shoul<I prescribe no standard of efficiency ·for an officer as regard~ 

the amount of work to be done. In our opinion standard of efficiency should 
be j'ldge,l not only by the amount of work done but by this factor being 
comirl;Jred along with the result of work so done, viz , the number of decisions 
set aside or confirmed on appeal. 

8. We do not think so. 
9. We do not think so. 
10. w~ would leave them as they are. 
11. As the Service stands at present, we do not rP.commend any enhanced 

power for' the present. .. 
12. In this province it is not necessary. 
13. The change suggested will not be liked by the public. 
14. Having regard. to th~ intellectual calibr_e of the personne~ of the 

village Courts in this provmce, we are not m favl)ur of confernng exclu­
sive jurisdiction on village Courts .and Panchayats. With th~ passing of th_e­
amended Village Act, a change m the personnel 'lf the v1lfage Courts 15 
expected· and in that case, we would be in favour of exclusive jurisdiction 
being co~ferred on village Courts subject to a right of appeal in the following 
class of cases, viz.:--

(a) as regards criminal cases, the cases that are now being tried by 
Ywathugyis, 

(b) as regards civil suits:-
(1) suits for recovery of money lent, 
(2) t;uits for recovery of price of goods sold, 
(3) suits for recovery of rent of land and house-rent, 
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(4) suits for damages for personal assault, 
(5) suits for damages done by cattle; the value of all these suits not 

exceeding Rs. 50. 

15. (a) Subject to what has been stated above, we are not in favour of 
_giving small cause powers to villag,e Courts. 

(b) Yes. 
16. No, not for the present. , . 

17. Yes; we think Sub-Registrars should be authorised to try non-conten-
-tiou;; r.loLey suits to ,the value of Rs. 200 only. 

18. Xo; we are not in favour of any further curtailment. 
19. (a) We do not think that this valuable right should be curtailed. 
(b) We are not in favour of it. 
20. (a) We think that many frivolous second appeals are :filed. In our 

.opinion it can be prevented only by awarding of exemplary .costs to the oppo­
site party, so that a party will think twice and will take the advice of 
responsible lawyers before filing such frivolous appeals. 

(/-;) We are not in favour of the suggestion, as it may work hardship in 
many cases. · · 

21. We are in favour of the suggestion but we think that there should be 
a provision to the effect that the appellate Court can order the deposit to 
be dispensed with, when it is satisfied that the decree appealed against iS 
-obviously wrong. · 

22. This power is being systematically practised in this province. 
23. (a) Yes, the right is much abused. It can be effectively curtailed by 

awarding exemplary damages to the opposite party. 
(b) We are in favour of the suggestions 1 and 2. 
24. "'e would suggest that parties should be given the power of serving 

summon:~ on their own witnesses; and service of such summons, effected in 
the presence of the· village Headman and the Ward Headman, and counter­
signed by them should be deemed to be a valid service. 

25. The application of the pro~4ure under section 106 of the Transfer of 
Property Act is desirable, provided it is arranged by the Local Government 
that summonses in the villages and towns should be served either through 
the Headman and 'Vard Headman or in their presence and countersigned 
by tht>m. 

26 (u) The form of plaints does differ from the English writ and the state-
ment of claim. • . 

(b) We do not insist on the same at present. 
(c) The forms of plaints in the Civil Procedure Code are generally adhered 

t.o. 
(d) In those cases in which the same are not adhered to, the plaint may 

be returned for amendment. 
27. Not much. 

• 2R. (a) We think service of summonses and notices. through Post Offices 
would be effective. 

(/J) Yillage officials can be used. They ought to be required to call 
respectable witnesse<; to see the service of process, and to affix their signature 
to the summonses. 

29. Yes. the rule suggested will he a salutary one; and once any Jetter 
or notice is sent to the registered address by registered post, there should be 
no r~Mm fer complaint. 

30. We are in favour of the' suggestion. 
31. We suggest that in all cases the p<trties should be examined at length 

before the framing of issues. 
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:!:?. Yes, the prov1s1ons of these orders are not much made use of. Th& 
reS!lon seems to be th~t the Bar is not yet accustomed to the same. The 
remedy seems to be that the Judge should make it a point not to allow costs 
for proving any document or calling any witness, when the same miaht have 
been- dispensed with by use of the provisions of these orders. I~ some 
cases, the Judge would be justified in penalising a party for thus takin" up 
the time of the Court unnecessarily .by awarding exemplary costs. ., 

33. We think the suggestions would work very well. 
34. Yes. · . 

35. (a) No. 
(b) We would suggest that the party who calls unnecessary witnesses 

should be mulcted in exemplary costs. 

(c) No. We think such. &. power is not desirable. 
36. We are in favour of the suggestion. 
37. We are not in favour of this suggestion. 
38. No; Not for the present. 
40. We do not think it desirable. 
41. (a) Yes, mu::h delay is c'aused. A general citation also ought to be 

issued in each case calling upon anyone who is desirous of being appointed 
a g:1arJian ad litem to come and apply to the Court. 

(b) We are in favour of the suggestions. The same along with the issue 
of general citation stated above, would be sufficient to safeguard the interests 
of t.he minors. 

42. ln the majority of cases these are not abused. 
abused, Courts ought to grant exemplary costs and 

43. No, not in this province. 
44. Yes, in' the majority of cases, it is done. 
45. Yes. 
4G. Yes. 

In cases where they are­
compensation. 

47. Yes, the cases are unusually delayed by the issue of commissions to 
India. 

\Ve suggest that the warrant of commission should be made over to thEt 
party applying for the same. He will present the same to the Court to 
which it is issued and get a commissioner appointed at once. He can then 
get a date fixed by the eommiRsioner for examination of the witness at onct>, 

.and issued sub-pcenas accordingly. A party should be given sub-pamas to 
i>erve the same on his own witnesses, and such service effected through the· 
village headman or in his presenc-e should be deemed to be a valid service. 

48. Yes. 
49. Yes, it is done in the majority of cases. The rule can be more-

strictly enforced if the inspecting Judges are strict about it. 

50. We think so. 
51. Yes. The commercial suits should be given preference. 

52. (a) In execution of decrees against lands we would S.!::ggest that 
warrant of attac-hment and notice and warrant of sale a:s well as notice to 

'the judgment-debtor may be simultaneously issued. 

(b) The provisions for cl~im proceedings ou~ht to ?e abolishe~ •. the _parties 
having given the right of filmg declaratory su1ts _straight off, w1th a nght ot 
appeal. They ought to be allow~d to do so on e1ght annas court-fee stm_np. 
Now a claim case is almost invanably followed by a regular smt and the tune 
of the Court is taken up in inquiry about the same subject matter twice. 

53. Ye~r We are in favour. 

5-!. Yes. 
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55. Add the words .. or the auction-purchaser at a sale in executim:i. of 
'Such u decree." 

56. Yet~. 

57. Yes. 
58. Yes. 
59. (a) Yes. 
60. No. 
61. Yes, we think Order 22, rule 1 (b), ought to be kept. 
62. Yes. 
(b) The Court to which the decree is sent ought to have the same powem 

11s the Court which transferred the decree. 
63. (a) No. 
(b) Yes. 
64. (a) Ye ... 
(b) No, sim,ltaneou.s issue is desirable. 
(c) Yes; but if the vakil endorses on the summons that he has retired 

from the case, fresh notice may have to be issued to the parties. To obviate 
this, we would suggest that notices may be sent 'to the registered address 
of parties by registered post. 

65. Yes. 
66. Clauses (a) to (d) we are in favour; they would free the purchaser 

from future litigation. 
(c) We think that the time granted at present is reasonable. 
(d) The final decree may be di:;pensed with. There need not be a 

'Separate personal decree. It may be contained in the original decree. 
67. Yes, much delay is caused. 
(b) We should suggest that stay orders be passed only in casei:l when the 

appellate court is prima facie satisfied that the decree appealed against is 
·erroneolli:!. 

(c) Yes. ,.~ 
(d) Exemplary costs for advocates' fee and exemplary compensation for 

the loss suffered by the decree-holder by loss of interest or otherwise-owing 
to the decree being i:ltayed. 

68. No. 
69. (a) Yes. 
70. Yes. 
(b) Yes. 
71. The effect of the provisions of the Law of Evidence that tend to protract 

trials unduly can be obviated if the suggestions in questions 72 and 73 be 
answered in the affirmative. 

72. Yes. 
73. Yes. 
76. Yes. 
77. Yes. 
78. Yes. 
79. Ye~. 
80. (a) Yes. 
(b) The only exception would be that a party who cannot sign should bt> 

made to put his thumb impression. 
fll. Yes. 
82. No; enhancing the rate of court-fees might work hardship in parti­

cular cases. 
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83. No. 

84. They may be declared void in law. 
85. No class of cases should be referred except with the consent of the­

parties. 
86 .. No. 
8i. Yes, we would suggest the immediate codification of the Burmese 

Buddhist Law. 

Mr. P. N. CHOWDHURY, 1st Grade Pleader, Bassein, representa .. 
tive, Bassein Trades Association, called and examined O:o\ 

Friday, the 9th May 1924. 

Mr. Chari.-Q. I see you are a practising lawyer in Bassein? 
A. Yes. 
Q. You are a first grade pleader? 
A. ·Yes. 
Q. In what courts do you practise? In civil courts or criminal courts? 
A. In civil courts. 
Q. How many civil courts are there in Bassein? 
A. There is the District Court, the Sub-Divisional Court and two Township-

Courts. 
Q. Is there an additional District Judge? 
A. Yes, there is. 
Q. He tries, I suppose, cases handed over to him by the District Judge? 
A. The District Judge does not send cases t<> him, but cases up to the 

value of Rs. 20,000 have to be filed in his court. 
Q. Is the additional District Judge a member of the subordinate service 

or Burma Judicial Service? 
' A. Subordinate Service. 

Q. Do you think that any training other than that which is given at 
present is necessary for these subordinate j~dges? 

A. I think they ought to be recruited from practising lawyers and the 
method of recruitment from clerks ought to be abolished. 

Q. 'Vould you not take B. L. direct? 
A. No. I would like to have them after they have acquired some expe-

rience. ., 
.Q. What experience would you like a B. L. to have? 
A. At least three years' practice at the Bar. 
Q. Do you think you can get men with any practical experience to join 

the subordinate service? 
A. The p~esent scale is not attractive enough. They won't join at the 

present pay. 
Q. So you want to mise the pay at the same time? 
A. Yes. 
Q. "'hat do you think should be the pay? 
A. It should start from Rs. 300 and go up to Rs. 500. 
Q. And what pay would you fix for the Burma Provincial Judicial Service? 
A. From Rs. 500 to Rs; 1,000. -
Q. With re()'ard to Indian Civil Service people, you suggest that the.Y 

should have at "!east three years' training in a barrister's chambers? Do you 
not think that is too much? 
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A. You can reduce it two years. I think some sort of actual t~aining is 
necessary. 

Q. It is merely to fit them for judicial service and why should there be 
such a lengthy apprenticeship? • 

A. They have tt decide cases as District Judges and unless they have 
got some actual training there is likelihood of their making mistakes. 

Q. Can you not gi"F. them training under .an experienced District Judge? 
Do you not think it will be better tlian getting training for three years in 
a barrister's chamber? If that is done, do you think only six months' 
training would be sufficient? Of course you are right that they must _get 
some sort of training of that sort because in that ca5e they will become 
acquainted with everything? 

A. Yes, that may be done. 
Q. As regards the efficiency of subordinate judges, are they fairly efficient? 
A. I do not think they are up to the mark. 
Q. \\"hat is the defect? 
A. Want of knowledge of law. 
Q. So you have nothing to say against ,the _:tp.ethod of t"ecruitment. We are 

trying now to recruit as many :S. Ls. as possible. .I think you will f!nd 
that only seven people have been promoted from the subordinate judicial 
service to the Burma Provincial Service. Only seven men out of quite a 
large number have been promoted. 

A. Yes. 
Q. Perhaps the recruitment is all right, but we are unlucky iii our choice: 
A. Yes. 
Q. Do you think a pleader who has practised for three years, can make 

much money? Do you think. that he gets a good many cases? 
A. Here in Burma he can get a good many cases. 
Dr. DeSouza.-Q. At present I think 40 per cent. are promoted from 

the subordinate service and the rest are directly recruited? 
A. Yes. I have suggested that the number of people promoted and the 

number of people directly recruited should be equal. . 
Q. Have you any objection to lower court judge's being promoted to imb-

divisional judgeships? . 
A. l\ly suggestion is that practising lawyers should be appointed as sub­

divisional judges, and that township judges should not be· promoted to these 
appointments. 

Mr. Chari.-Then I am wrong, I was thinking of clerks promoted to higher 
judicial service. 

Dr. DeSouza.-Do you think that in the first three years a pleader can 
get good practice? 

.1. That is not the case in India, but in Burma a pleader can get a good 
many cases in three years. Here clients do not shun j_unior pleaders. Here 
the case is jugt opposite to that of India. 

Q. So litigants will come to a new pleader thinking that as he is a new 
man he may be better than an old pleader and they should try thei.T luck 
there? 

A. Yes. 
Mr. Chari.-Q. You advocate devolution of certain powers on the village 

headman. Do you think people would like it? If the jurisdiction is not 
made. exclusive and people have got the option either to go to the township 
cou1·t or to the village court, to which court will they go? 

A. Naturally they will go to the township court. 
Q. Do you think people have confidence in village headmen and· they 

would like to go to them of their own accord 't 
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A . .At present village courts are not so popular, but I think that when the 
new .Act is carried out and village committees are eiected under the provisions. 
of the new .Act they will become very popular. · • 

Q. But the new .Act only provides for election of a certain number of 
villagers to help the village headman P t 

A. That is the village committee and the a11pointment of the headman 
itself rests solely on election. ' 

Q. J?o you think! ~f you have panchayats of prominent headmen, say 2 or 
3, to s1t and t~ c1vil cases and give t?em exclusive jurisdiction, that will" 
be more appreCiated than the powers bemg delegated to the village headman 
exclusive11? 

A. I think that will be much better than confining it to one man. 
Q. Would you give a right of appeal from the decisions of these Village 

Courts? 
A. Yes. 
Q. To what court would you give the right of appeal? 
A. To the Township Judge. 
Q • .As regards appeals, I think there is not much delay in the disposal of 

appeals in the District Court. Is it so? 
A. Only the service of process accounts for the delay; the hearing does 

not take much time. 
Q. Would you be in favour of some kind of restriction on the rigl)J; of 

appeal P I find you do not like the right of appeal to be curtailed. 
A. If the appeal is friv:olous, _:£ would like exemplary costs to be granted. 

Q. I see from your answers that you would also be in favour, at least in 
second. appeak!, of making the party deposit the decretal amount in proper 
cases. 

A. Yes. 
Q. You would not advocate its being made a general rule that he must in 

all cases deposit the decretal amount? 
A. No .. 
Q. Do you think it is poosible to introduce the English form of the state .. 

ment of claim instead of the plaint as now? 
A. I think it will :t>e rather difficult to do it .at this stage. 
Q. Why? The statement of claim is only in a short form, e.g., £1,000 being 

the amount lent or due on pro-note or damages. Is it not enough to give the 
defendant notice as to what claim is made against him and if the matter 
is going to be decided ex parte, is it not quite enough? 

A. He may have some idea from it. 
Q. Supposing it is a just claim and the man does not want to dispute 

it; what .is the object of having a lengthy 'plaint in a case where the claim 
is practically admitted? 

A. The only thing is it will be new to the lawyers in this province. 

Q. I suppose there is nothing complicated in it. I suggest that there 
is no reason why a plaint should be lengthy when the claim is admitted .. 
Of course when it becomes a defended suit there will be a summons for 
directions and the parties will be asked to give .detailed pleadings,. 

A. Yes, that c-an be done. 
Q . .As regards service of summons you advocate. service through the port 

office. 
A. Yes. 
Q. There is an objection to it that the postal peon would 'be no JI)Ore 

honest than a process-server with the additional disqualification that he is. 
' not subject to the discipline of the court. 
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they have been served satisfactorily. Where 8 man could not be served by 8 
process-server, he is served by 8 post peon. 

· Q. Presumably he did not know what there was in the registered letter. 
If he knows it and wants to avoid it, he would bribe the postal peon just 
as he bribes the process-server. · 

A. The process-server, if he goes to the village, !cannot afford to stay 
there for more t_han 2 or 3 days, but in the case of a postal peon he will be 
able to go there every day. 

Q. Then you would confine the service by poot to the towns and villages 
. where there is 8 daily postal service. 

A. Yes. 
Q. As regards your suggestion that processes, at least in interlocutorY' 

motions, should be handed over to the pleaders and they should be allowed 
to serve them, do you think that will be generally acceptable? 

A. I think many parties would like to have it done. 
Q. Would not the other side always come and say that the lawyer's­

clerk filed a false affidavit? 
A. I have suggested that this may be seried in thp presence of tha· 

village headman. In that case the chance of dish-onesty, is reduced. · 
Q. You would advocate the same thing for the service• of witnesses alsoP 
A. Yes. 
Q. As regards the issue of commissions there is a good deal of delay,. 

where the rommissions have to go to India. What do you think is the main-
cause of the delay? • 

A. The delay seems to me to be in the courts in Madras. I suggest 
that the commission be made over to the party personally who will go to 
India and get a commissioner appointed there and then ask for sub-poonas: 
for serving the wit..nesses. 

Q. Why should we not appoint him here and send it directly to him? 
A. In many cases the parties themselves do not know who are the prac· 

tising lawyers and whether they-' would be willing to execute the commission. 
or not. ' 

Sir T. Desikachari.-In this connection I might say that commissions are 
sent either to the Presidency Small Cause Court or to courts in the Madura· 
District. 

A. l\Iost commissions are issued to Sivaganga. 
Q. In those cases where the commissions are local commissions, the parties• 

do not com~ and do anything at all. The court is not in a. position to know 
v:ho are the parties, \vho are the witnesses, who is going to examine them. 
They wait for 1 or 2 or 3 weeks. Nobody appears. Then they ask for 
further instructions. Then they get some more time. Then at the last 
moment the party appears and says that he wants 2 months' more time~ 
Then he gets 8 further extension of time. There is some want of system 
somewhere either on account of the negligence of the parties or of the court-s. 

A. In any case reminders have to be sent by telegrams to expedite the 
return of commissions. 

Mr. Dunkley.-Q. If judges were to fix a definite time and have it­
endorsed on the commission warrant that if the parties did not enter 
appearance within that time they would not be allowed any further time, 
will that be sufficient? · 

A. Yes. 
lllr. Chari.-Q. The commissions have to be applied for within a certain 

time. Are commissions refused if they are applied for at a later stage? 

A. The understanding is that they should apply at the earliest possible' 
cpportunity. 
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Q. I find that y'ou advocate doing away entirely with the investigation of 
.claims? ~ 

A. Yes. 

Q. And you think that will save double hearing? 
A. Yes. 
Q. What about those cases where the claim is disallowed and the matter 

.ends there, i.e., summary procedure? 
A. I think they are not many. 
Q. Are most of these ·claims frivolous? 
A. I think most of them are frivolous. 

Q. What percentage is frivolous? 
A. About forty per cent. 
Q. As soon as. the claim petition is filed does the judge as a matter of 

.course stay the sale of the property? 
A. Yes. 
Q. Does the judge stay the sale after the suit is filed? 

A. Yes. :Most of the judges think that it might turri out that the sale 
is a wrongful sale. 

Q. So you have a very unsound ruling to follow? 
A. I think )he ruling is sound as the law stands. 
Mr. Dunkley.-Q. Supposing a claim is dismissed under- Order XXI, rule 

·61, there doe13 not seem to be very much ground for asking for stay. Do you 
mot think it :will be a good thing to refuse the stay if the summary case under 
Tule 58 was decided against him? · 

A. If the stay application is refused the successful claimant may be pre­
judiced afterwar4s. 

Q. If the application under rule 58 is disallowed it does not seem likely 
that the suit under rule 63 would be successful. 

A. In some cases it is successful. 
Q. In some cases only, but do you not think that on the whole less 

'hardship will be caused by refusing the stay in those cases? 
.4 .. Less hardship will be caused, but the successful claimant will suffer 

in some cases. 
lllr. Chari.-Q. As regards appeals I find you say that Order. 41 rule 11, 

iis extensively used. What does the judge do as soon as an appeal is filed? 
A. He admits those in which there is a point of law. 
Q. And you argue and then he admits the appeals? 
A. Yes. 
Q. And .after notices are issued the respondents appear? 

·A. Yes. · 
Q. What percentage of appeals which are posted under Order 41, rule 11, 

.and have been admitted are successful? 
A. I think about 70 per cent. of the appeals are successful. 
Q. What percentage does he reject of those appeals which are fixed 

under Order 41, rule 11? 
A: A good number is rejected. 
Q. You think about two-thirds are successful? 
A. Yes. 
Q. Is it a fact that some appeals are filed only to delay the execution of a 

·decree? · 
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A. Even the High Court stays the proceedings as soon as an appea.l is­
filed: 

Q. There is another difficulty where the High Court stays the proceediJ:!gS· 
The High Court sends for .the whole of the records, and the result is that the 
lower eourt cannot possibly execute a decree, it has no copy of the decree. 

A. Yes. 
Q. Do you think a ruling 

be returned at once to the 
difficulty? ' 

A. Yes. 

by the High Court that the records should' 
original court would be a solution of this 

Q. And there should be more care iq calling for the records? 
A. Yes. 
Q. With regard to stay of execution you suggest that stay orders should' 

be passed only in cases when the appellate oourt is prima facie satisfied that 
the decree appealed against is erroneous? ' 

A. Yes. 
Q. That is to say that it has to see the 'lppeal first before he stays· 

execution? 
A. Of course he has to do that as in the ca~e of pauper appeals. On the­

same principle these applieations for stay of execution should be granted. 
Q. The only objection seems to be that the judge may not have time· 

in every case to say that there are ,;orne merits of the appeal. Does not the 
present rule work well, that is to say, he should grant stay only in cases 
where he thinks that thete will be damage done to the applicant unless 
execution is stayed? Do judges here see that requirements of Order 4lr · 
rule 5, are satisfied before they issue stay orders? 

A. Of" course that is done now. . 
Q. Do you think that in spite of this there is a good deal which requires· 

the attention of the judge? 
A. Yes. 
Q. I seE). that you are in favour of simplifying mortgage decrees by making 

all the three decrees into one. First of all there is a decree order­
ing the defendant to pay the money, secondly one directing sale if the 
money is not paid up and so on. Do you think there is no need for a separate 
personal decree? Do you think that will work well? · 

A. Yes. There should be only one decree instead of three 
decrees pas;;ed at different times . 

. Q. As regards the suggestion that frivolous suits can be put down by 
enhancing the rate of court-fees in suitable cases, you say that enhancing 
the rate of court-fees might work hardship in parti"ular cases. May I know 
how it will so work? 

A. I think it is very difficult to know in the beginning whether the suit 
is frivolous or not. • 

Q. Do you think it will improve matters if a~ order is made to pay addi-
tional court-fees at the end of the suit? 

A. If you make a rule like that I have no objection. 
Q. But will you be able to recover money at that time? 
A. I think you will be able to do so in many C'B.'les. I think it wiU' 

be mueh better if an order at the end of the suit is made for additional court­
!;,~. 

Sir T. Desikachari.-Q. \Yhat about the new Act of 1922 amending tits­
Civil Procedure Code by which the court. can make an order for payment· 
of additional costs by way of compensation? Do you think that is reasonable?' 

A. Yes, that is quite reasonable. 
Q. Is that rule being enforced here? 
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A. Yes. 
Q. According to that a court can make any such order for the pa;,ment 

of an amount not exceeding the limit8 of its pecuniary jurisdiction. So the 
township court in Burma can order up to the limit of Rs. 1,000 and sub­
divisional l"'urt up to Rs. 5,000. I think that will be better than enhancing 
the rate of court-fees? . 

A. Yes. 

Mr. f.!hari.-:Q. Wit~ regard to champerty and maintenance, you say that 
·transactwns tam ted w1th them may be declared void in law? 

A. Yes. 
. Q. Do you not think that in many cases it helps a poor man to establish 
his claim which otherwise, i.e., without assistance, cannot be established? 

, A. Of course in some cases it may benefit the man, but in the ni.ajority of 
cases they are of speculative nature and they have now become a nuisance. 

Sir T. Desik.achari.-Q. \Vith regard to champerty what do you say? Do 
:you think any rule could be passed making champerty an offence? 

A. I suggest that the deed may be declared to be void so that the man 
-cannot get anything at all. · 

Q. Ygu would add a proviso to section 23 of the Contract Act that such 
contracts should be void on the ground of public policy? 

A. Yes. 
Mr. Dunkley.-Q. You won't make it a penal offence? 
A. No. 
JJir. Chari.--Q. Do you think that the codification of the Burmese Buddhist 

:Law would be acceptable to Burmese Buddhists? ' 
A. I think a section is in favour of it. 
Q. Do you mean the majority? 
A. Yes. 
Q. Would you take up the codification of the whole law or would you select 

portions of the But1dhist Law for immediate codification? 
A. I think I will take up the whole lot. 

Sir T. Desikachari.-Q. I want to know whether the state of the Township 
·Courts and the Sub-Divisional Courts is such as to permit of the enhance­
ment of the pecuniary jurisdiction. and Small Cause _jurisd~ct~on: _Taking 
the Township Courts, would you mcrea.se the pecumary ]Urisdwtwn to 
Rs. 3,000 as in Madras? 

A. I won't advocate it in this province. 
9· On the ground that the subordinate judiciary in this province is not 

fit enough to exercise t~t. jurisdiction? 
A. Yes. 
Q. With regard to Sub-Divisional Judges are you in a position to recom­

=end the enhancement of jurisdiction to Rs. 7,500? 
A. Not for the present.. 
Q. Having regard to fhe f~c~ that their jurisdiction has been recently 

enhanced you are not in ,. pos1t10n to recommend any further enhancement 
-of their pecuniary• jurisdiction? 

A. Yes. . 
Q. Now, there is a number of appeals and the majority of appeals do not 

1!ucceed. As far as possible in suits of small cause nature are we not to 
have a finality? Is it not right that there should be no appeals at least 
in suits of a small value? Could Township Courts exercise small causes 
jurisdiction up toRs. 500? 

A. They have got jurisdiction up to ,Rs. 100. 
Q. Won't you give them more jurisdiction? 

\ 
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A. I won't advocate any increase of powers at present. 
Q. What exactly is the reason for this distrust of the Township a.nd SuO. 

Divisional Judges? Is it want of capacity or honesty? 
A. Both. 
Q. They are neither efficient nor honest so as to command your confidence? 
A. Yes. 
Dr. DeSouza.-Q. Would you be in favour of a rule like that framed by the 

Bombay High Court with regard to the process service in the City of Bombay 
that processes should be sent by registered post prepaid P It is said that 
the signature on the acknowledgment by the addressee or an endorsement by 
the post peon that he refused to accept service· would be accepted as primd 
facie proof of service. Will such a rule satisfy you? 

A. Without any further evidence? 

Q. It is prima facie proof of service. The signature of the addressee on 
the acknowledgment or an endorsement by the postal peon that he refused to 
ac<.>ept service. 

A. I would like the report to be accompanied by an affidavit. 
Q. Will a rule like this apply to large towns., itl has worked quite satis­

fo.ctorily in Bombay and in other large towns? " Provided that where any 
such summons is to be served within the limite· 9f the town of Bombay, it 
may be addressed to the defendant at the place within such limits where he 
is residing and may be sent to· him by the Court by post registered for 
acknowledgment. An acknowledgment purporting to be signed by the defen­
dant or an endorsement by a postal servant that the defendant refused service 
ehall be deemed by the Court issuing the summons to be prima facie proof of 
service. In all other cMes · the Court shall hold such enquiry as it thinks 
tit and either declare the summons to have been duly served or order such 
further service as may in its opinion be necessary." 

Would you like to have such a rule made applicable ·to larger towns such 
as Rangoon, Mandalay, etc. P • 

A. Yes. It may be made applicable to liJl the district towns. 
Q. Have you got any gener(JI. observationS to make with regard to im­

provements of process.servers iri. the districts? Of course there is a general 
complaint everywhere; have you any suggestion to make by which we can 
improve the service of processes? 

A. Of course. it is very difficult to improve the process-serving staff but 
"·hat I suggest is that summons should be given to the party for .service on 
the witness in the presence of the village headman. · . 

Q. That id open to serious objections and you yourself realise that. Would 
you suggest anything in the way of improving the personnel of the process­
servers? 

A. On this scale of pay we cannot expect a good staff. · 
Q. So the first suggestion that you make is that, their pay should be im­

proved. What suggestiott would you· make as to their remuneration? 
A. Their starting pay sho1,1ld be at least twenty-five rupees and then yoc 

will get reliable men. 
Q. You would naturally require that the men should be literate; able to 

make returns in their own hands and able to read and write Burm-eSe. 
A. Yes. 
Q. Well, I understand that the present scale of pay does not admit of any 

deterrent punishment. If you punish a process-server he simply says that 
he does not want to serve. They have got no inducement to continue ·the 
\\·ork honestly with the present prospects. The first thing you would suggest 
is to improve their scale of pay? 

A. Yes. 
I 
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Q. With regard to supervision, do you think anything can be done? Do 
you think the supervision is as good as it might be? ' 

'A. As regards supervision it is very difficult to suggest anything of practi­
cal nature. We can only suggest' that parties should file their complaint:; 
as to the service. 

Q. They make a general vague complaint about the unsatisfactory nature 
of the work but they never name any process-server .• 

A,. The judge can find out from the work whose work Is not properly done. 
Q. In your experience do you know a case where a 'process-server has 

been seriously dealt with? 
A. I have heard cases where they have been dismissed, but such cases 

are very few. 
Q. There is a very effective way of checking the work of bailiffs and procesS.. 

servers ()l{ the spot by going over the ground over which the proc~.server 
and the bailiff have gone. This system has worked very satisfactorily in 
Bombay. There is an officer who combines with other duties his 
duties as inspector of bailiffs. H~ is ex-officio guardian of estate of minors, 
appointed by the court and in addition he is also inspector of bailiff:~ and goes 
over the ground covere<f. by the process-server and examines the returns in 
the light of his enquiry and thus brings the process-server to book. The 
system is only to give one officer for the whole district and his inspection 
will be unexpected. It is only the tear of supervision rather than the actual 
results. The only difficulty seems to be to spare an officer for such an 
appointment. Do you think such a system would work well if introduced· 
in this province? 

A. If you get a reliable man the system would work very well. The man 
must be very reliable. 

M~. A. J. DARWOO~, I.C.S., District and Sessions Judge, Amherst. 
· WTitten Strrtement. 

25. There is no doubt considerable delay in suits. owing to non-service of 
summons. In cases where the defendants are believed to be e>ading service, 
a prompt application. of the rules for substituted service rarely fails to bring 
them before the Court. · 

Service of processes by registered post should also be recognised as effective 
in such cases. 

In the case of defendants who are absent but whose address is known service 
of process by registered post should als'> be recognised provided that the 
party asking for process sathlfies the Court by oath or affidavit as to the 
accuracy of the address given. This form of service should only be used as 
supplementary to the forms now exist~g. but it frequently happens that a 
registered. letter would be correctly dehvered when no process can e>er be 
served. The Court should therefore be given discretion as to how far service 
b:v registered post is, in each case, to be declared suffi<;ient service. 

I do not consider that the application of the procedure under section 106, 
Tr:msfer of Property Act to civil suits is suitable. It would lead to further 
disiJntes. 

26. The forms of plaints prescribed in the Civil Procedure Code are on the 
whole adhered to in this District, but I would attach no penalty to non­
adherence. 

A number of plaints are drawn up by petition-writers who know not the 
Ch·il Procedure Code. 

A~ the main object of the Courts is the dispensation of justice. the form in 
whi<·h the poor and ignorant litigant presents his plaint does not appear to me 
to matter much. He is pa>ing for the justice he expects to receive, and ought 
not to he hampered by too many rules as to the msnner of presenting his claim. 
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27. In I1e~~quarters and the Sub-divisional Courts where pleaders are avail­
fible the prov1s1ons of Orders VII and VIII of the Civil Procedure Code are more 
or less adhered io. 

28. "Vide answer to Question 2;3. I think the village officials would resent 
being converted into process-servers and I am not in favour of using them 
for that purpose. 

29. Yes. -
30. This should not be made a rule of the Court as more time than ever is 

1ikely to be wasted by process-servers hanging about pleaders' offices waiting 
for instructions. The Court should have, and I presume has, ample discretion 
in giving directions to a process-server as to the best manner of service in each 
case and if a pleader asks for the process-server to be sent to him, no Court 
would ordinarily refuse _the request. 

31, 32 nnd 33. In my opinion it would be an excellent thing if parties were 
·fully examined on the whole case even before issues are framed and certainly 
before witnesses are subprenaed. There is little doubt that such. an examina­
tion would tend to minimise the quantity of evidence called. Objections 
might be raised to the examination of a party when the onus of proof is not 
on him, but as a matter of procedure it should b)'l imperative that· both parties 
should first of all be examined. 

If any of the parties do not desire to be examined at that stage of the case, 
·they should not be allowed to be examined later, but the Court should have 
absolute power to call and examine any party at any stage of the case in the 
interests of justice. 

Pleadings are often defective and it is only after an e:r'lmination of the 
parties that the Court arrives at a true appreciation of the respective C9.ses of 
the litigants. • 

I would therefore not place so much reliance upon pleadings, which are 
mostly the result of a lawyer's skill, as upon the actual facta narrated by the 
parties, for the settlement of issues, before a date is fixed for trial. This 
examination of the parties would also have the effect of eliminating, to a \ 

·great extent, the element of surprise which is so often introduced into a case, 
particularly with regard to the p~duction of documentary evidence. Technically 
no doubt there is a safeguard Uom such surprise in Orders XI, XII and XIII 
.of the Civil Procedure Code, but I have never seen these rules taken advantage 
.of in the Courts subordinate to the Amherst District Court, and they are very 
rarely made use of even in this Court. The reason is that ist:~ues are framed 
generally on the day on which the written statemen\ is filed or a day or 
two later and a date for trial is given at once. In this Court the trial date 
is generally within a month from the date issues are fixed and parties have 
no time to make all the formal applications necessitated by those rules which, 
if sought to be enforced, would in themselves add several weeks to the dura­
tion of a case. In my opinion the procedure laid down in Orders XI and XII 
of the Civil Procedure Code are much too formal for use in the District 
Courts of this -province. The production and inspection of documents relied 
upon by any party should be obtained b:y an oral applic-ation to the Court 
.asking for their production and inspectwn. The same remarks apply to 
admissions. 

If the parties were examined in full before issues were framed a good deal 
of this formal procedure which tends to delay the trial of a case considerably 
would be quite unnecessary. 

34. The provisions of Order 16, rule 16, are not as a rule strictly enforced, 
but on<'e a trial has started there is usually little difficulty in obtainina the 
att~nd_ance of witnesses ~or the subsequent hearings. If subsistence fee~ are 
pa1d m advance as provHled for by rule 16 there is no reason why a recog­
nizance bond should not be entered into by the witness for future attendances, 
though this has not hitherto been the practice. 

35. The examination of the parties and their cross-examination before the 
framing of issues as suggested in the reply to Questions 31, 32 and 33 should go 

I 2 
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far to prevent the calling of witnesses who ultimately prove nothing and should 
enable the Court to control the citing of unnecessary witnesses. 

I do not think on the whole that much unnecessary and avoidable oral 
evidence is let in except_ through ignorance of the law. 

36. Affidavits in this country-at least in large towns..,.-are so easily obtained 
that as a rule they carry no weight. Their use miaht save time in cases where 
there is no appeal, but the opposite party should have the right to cross­
examine the deponents .. 

37. \Vhere in the opinion of the Court an examination or cross.examinatiol' 
is unnecessarily prolonged, the Court should have discretion to impose a time 
limit. . 

40. The difficulty of adding legal representatives in the case of the death 
oi a defendant is often great and leads to long delays. I do not regard it ~ 
possible to throw on such representative the duty of requesting the Cour/; 
to add him as a party. He may not know of the existence of the suit. Tht' 
provisions of Order 22, Civil Procedure Code, b.ave hitherto worked satisfactorily 
in this district. · 

41. No difficulty has hitherto arisen in this connection in this district 
(Amherst). 

42. On the whole very little undue advantage is taken of obtaining ex partP. 
injunctions and orders. Attachments before judgment used to be far mora 
common than they are now-thanks to the rules laid down in the Lower Burm!' 
Courts Manual (para. 644). 

43. No. 
1 44. Yes, in this town at least (Moulmein). 

45. The judges in this district usually fix dates themselves: 
46. Pleaders are usually consulted. No rules appear necessary. This is 

a matter of courtesy between the Bench and the Bar. 
47. Yes. In many cas!'\S this is the resort of the desperate, with the result 

• that the commission is delayed inordinately. 
48. Examination on interrogatories is as useless as an affidavit. The answers 

can be supplied to the deponent by the party interested. 
Commissions are necessary evils and should be left severely alone. 
49. Adjournments are easily granted at present and the insistence on written 

applications supported by affidavits would certainly· speed up work by making 
postponements a little more difficult. • 

At the same time I feel bound to say that ss a litigant pays somewhat highly 
for the privilege of instituting a suit and as his· quarrel with his opponent is a 
purely private one, I fail to see why he should not get a postponement when 
he wants one provided his opponent ~rees and the witnesses present agree to 
come again. The public interest does not suffer unless it happens that the 
Judae finds himself without any work to do because of the postponement. But 
Judges here are rarely in that happy position. They generally have quite enough 
to go on with even if one case does fall through. 

The costs awarded for an adjournment given on payment of costs are rarely 
sufficient t~ prevent frivolous applications for adjournments. 

Suits are rarely tried continuously day by day in most of the subordinate 
Courts here as every date is filled up. If therefore a C'ase is unfinished on its 
:fixed date, it goes to the next aYailable date. If witnesses have to travel long 
distances they prefer to return home and come back on a f~;~ture date .. If they 
are living in the vicinity of the court they again do not obJect to commg on a 
future date. 

The present arrangements work well in this district and call for no change. 
50. I think so. All inspection notes are sent up to the High Court which 

can always draw the District Court's attention to irregularities, etc. 
51. No. 
54. Yes. This would save a good deal of time. 
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55. Inasmuch as doubts have been expressed whether an auction purchaser 
under a money decree is ~representative of the decree-holder, it should be 
enacted that he is such -a representative for the purposes of section 47, Civil 
Procedure Code. · 

Order 21, rule 95 seems, however; to provide such a purchaser with a 
remedy for obtaining delivery of possession. 

56. I am entirely against curtailing the rights of a decree-holder by limit­
ing still further the period within which execution can be taken out. In the 
majority of cases their troubles begin with their decree!:' and judgment-debtors 
with the aid of friends put every obstacle in the way of decree-holders obtaining 
their just dues. A further limitation of the time within which decrees must 
be executed will only stimulate judgment-debtors to further delaying tactics. 

57. I see no objection to the proposed alteration though I do not understand 
on what principle a purchaser at a Court sale is entitled to greater protection 
as regards his title than a purchaser in the open market. 

Benami purchases are not as common in Burma as they are in India, but 
they do sometime~ occur and it seems incongruous that the benamidar should 
be able to use the law as a shield against his own fraud if be chooses to be 
fraudulent. . . 

58. I am not in favour of the proposed amendment. The question of pay-
ment, if denied, is one of proof. · . 

If the judgment-debtor can produce a receipt sigued by decree-holder for 
money paid out of Court, why should this proof of payment be rejected? 

50. The first suggestion is a good and feasible one. I do not think that 
the second proviso to Order 21, Rule 16, should be deleted or modified. If 
ddeted it would enable a judgment-debtor who was, let us asslJIIle, the principal 
debtor to take out execution against his co-judgement-debtor who was merely a 
surety in the first instance. A modi.:lication of the rule, under which, e.g., a 
surety could dispute his liability for any part of the judgment-debt as against 
hig co-defendant who is the transferee of the decree, would lead to endless 
litigation, inexpensive to the party who seeks to execute the decree, but 
harassing to his opponent. 

60. I see no reas::m for deletion, of this rule. 
61. (a) (1) No. (2) Yes. ·· 

(b) No objection. 

62. I see no reason for a change in procedure. Th\3 Court can always take 
security before staying execution and the gr;:mndo for such stay have to be 
" sufficient." 

63- There is no necessity for so many notices. One notice at the commence­
ment of execution proceedings should be sufficient for all. subsequent proceedings. 

64. If a writ of attachment is issued without notice to the judgment-debtor 
he should be given a chance to settle the terms of the proclamation of sale. 

Srrvice of notice on the pleader of a judgment-debtor would be ideal,. but 
most pleaders in this country are not so much in touch with their clients that 
they are able to find them when wanted. Moreover, ~lients ar~ ~pt to desert 
a pleader who loses their case and would consider that he was a1dmg the other 
side if he were used as an intermediary for fresh trouble for them. 

67. I should say no--so far as this district is concerned there has never 
been much trouble in connection with stay of execution pending appeal. 
Normally the appeal is disposed of within a month or two of the date of filing. 

70. (I) No. (2) The provision for attachment before judgment does cer­
tainly prevent delay in execution proceedings. 

71, 72 and 73. A plaintiff should in my opinion .be permitte'd to prove a 
document of mortgage in any way he likes and not necessarily by the evide~ce 
of an attesting witness if available. I do not, however, favour the suggestion 
that the mortaaCTe shall be presumed to De valid until the person who dispute11 
its validity ca~ !1rove his case. Such a position is more likely to lead to fraud 
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than the reverse case where the party alleging a mortgage, has, if necessary, 
to prove it. I fully agree that secondary evidence should be allowed in any 
form if both parties agree. -

75. The authority of civil Courts is frequently set at defiance by people 
who cahnly take possession of property which is under attachment. The 
individual to whose care such property is entrusted by the bailiff is usually 
powerless to offer any resistance and application to the criminal Courts is not 
very helpful and is expensive and wasteful of time. 

In the case of a refractory judgment-de_btor who refuses to give up posses­
sion of immovable property, the bailiff's department seems to be powerless. To 
" remove " the judgment-debtor would in such case need the application of 
force. The bailiff's department would feel itself much stronger if it had the 
power-or if the·Court had the power-to call upon the civil police to effect a 
removal or to arrest a refractory judgment-debtor who resists the order of 
the Court. 

Speedy trial of suits.-Why not adopt a summary procedure for suits under 
Rh. 1,000. 

As soon as each defendant has been served, and he comes to Court he should 
be examined on the plaint. It will be unnecessary for him to file a written 
st£\tement. The plaintiff can also be examined to explain or reconcile dis­
crepancies between his plaint and the statement of the defendant. Issue.; could 
then be framed and a date given for trial if necessary. 

There are of course several objections to this form of procedure, but as a 
means of getting at the truth of a case it is better than formal pleadings. 

76. Yes, a good deal of litigation in this district is based upon oral pArtition~ 
of land. 

77. To this also I agree. Partnerships are frequently alleged and it is often 
a puzzle to know whether or not they really exist. 

80. The people who cannot sign their 11ames are just the people who 
-execute documents a long way from any Registration Office. I do not consider 
the proposed rule a feasible one. 

• I 

Mr. A J. DARWOOD, I.C.S., District and Sessions Judge, Amherst, 
called and examined on Wednesday, the 14th May 1924. 

·Mr. Justice Stuart.-Q. How long have you been in judicial service? 
Mr. Darwood.-Since 1921. 
Q. You were appointed as a District and Sessions Judge when you were 

practising at the Bar. 
A. Yes. 

.. 
Q. How long had you been in practice? 
A· 25 years. 
Q. Where are you stationed now? 
A. Moulmein in Amherst District. 
Q. Is that the only district where you have been in? 
A. Yes, so far as judicial work is concerned. As a Divisional Judge I had 

to go down to Tavoy and l\Iergui districts and Thaton district. 
Q. How many courts have you in l\Ioulmein? 
A. I have· an Additional District Judge, Sub-Divisional Judge and 4 Township 

Judges. · · 
Q. What control have you over these subordinate courts to see Low they 

are handlincr their cases in addition to the inspections that you may make? 
"What is yo:Ir system of statements of delay? 

A. They have to send regular monthly statements in which they have to 
.explain any delays in cases which last over 3 months. 
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Q. With those returns are the order shee~ sent in each case? 
A. Yes. 
Q. So, you have got good control? 
A. Yes. 
Q. How many cases pending for more thAn 3 months are there in the Sub-

Divisional Court at the present time? 
A. There are only about half a dozen. 
Q. In the Townohip Courts? 
A. About 30 or 40. 
Q. That is for 3 Townships? 
A. Yes. 
Q. Of these, how many are pending for over a year? 
A. Perhaps 3 or 4. 
Q. Have you noticed our question in the questionnaire with regard to­

registered addresses? I think it is No. 29. 
I ' 

, A. I think I have replied that it will be very desirable and advantageous· 
if the system is tried tentatively. . . 

Q. Do you think you will find it feasible and' easy in Burma? Wouldo 
people be ready to give information of any changes in their addresses? 

A. I am afraid they would never do that. · 
Q. So you think it will be rather difficult to start that practice? 
A. The only thing is that if they give registered addresses they must take­

the consequence of processes issued to those addresses being treated as dul;v 
served. ' 

Q. I think you have got many non-Burman residents in Burma? Are they. 
more or less settled in Burma. . · 

A. We have a large number of Indians and Chinese. 
Q. Do they not go back to India or China, as the case may be? 
A. No, Sh, they are more or less settled here. 
Q. Do you think there is consi~erable commercial work in Burma? 
A. I should not say that ther~ are not many commercial c~ses outside· 

Rangoon. \Ve have the ordinary type of cases such as mortgage suits and suits 
regarding promissory notes, but not really commercial cases. 

Q. So there is no difficulty with regard to commercial cases outside Rangoon?· 
A. No, Sir. · . 
Q. How much criminal work have you to do? 
A. I should say my criminal work is heavier than the average '1'\'0rk of a.. 

sessions judge. 
Q. Do you think criminal work takes away half of your time? 
A. Yes, I should think so. 
Q. Have you got many original suits to try as district judge? 
A. Not very many. 
Q. Is not Amherst a heavy district? 
A. Personally I do not think it a heai'Y one. 
Mr. Dunkley.-One of the heaviest. 
A. It is supposed to be. I have no experience of other districts. 

Sir T. Desikachari.-Q. 1\fay I interrupt. I see from the report for the' 
year 1922 that of the district courts the big~est decrease was in Amherst 
where the pending cases decreased from 101 at tne end of 1921 to 27 at the end 
of 1922-a fall of 74. Do you know why there was such a big decrease? 

A. It is rather difficult for me to answer· that question. Perhaps that w&i 
at the time when I was Divisional Judg•: and I cannot tell you the reasor.. 
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Q. I se~ th,!lt of these 74, 43 were transfetTed to other courts, so that the 
-!let reductiOn m arrears amounted to 31-a very creditable result. Will you 
JUSt tell me who was responsible for this creditable result? 

A. I think it was my predecessor. 
Mr. Justice Stuart.-Q. l\Iay I ask you a few questions about petition 

writers? Do you think they are necessary? 
A. I think they are necessary because there are lar"'e number of Iiticrants 

who cannot afford to engage pleaders. • 
0 0 

Q. Surely there are third grade pleaders who do not charge very much? 
A. But petition writers charge even less than what pleaders char"'e and 

naturally litigants go to them. 
0 

Q. Have you found in Amherst that petition writers are fairly respectable and 
responsible people? 

A. ~o far as m1 expe~ience goes, I think they are responsible people. I am 
responstble for their appomtment and I always take care to keep responsible and 
respectable people. 

Q. Before you came to Amherst what was your experience of petition writers? 
A. It was very much the sam~ as it is now. 
0. Are they honest men? Do they not deliberately foment litigation or 

fabricate false suits? 
A. I cannot say that they foment litigation or fabricate false suits. 
Q. Do they act as touts for pleaders? 
A. I have never heard that they did so. 
Q. I see you are in favour of full examination of parties before the framing 

-of issues? · 
A. I am. 
Q. As a district judge, you do that yourself and examine them fully? 
A. I do not examine them fully because in most of the cases I have very 

expert pleaders and auvocates in front of me and with their help I frame 
issues. 

Q. Have you got a very good Bar? 
A. Yes.' 
Q. What is your opinion with regard 1.0 fixin~ of dates by subordinate judges? 

Do you consider dates are fixed intelligent!}" 'l Do you think they fix more 
work than they can conveniently get through 'l 

A. I am afra~d they fix more work than they can cope with. They fix cases 
which they cannot do and that is the general practice followed here. 

Q. Have you done anything to stop this practice? 
A. There are three township courts in my district and the;e was one township 

judge who used to fix more cases than he could conveniently do. I have pointed 
out to him not to do. it in future. 

Q. What was his 'excuse for doing this? 
A. The reason was that he fixed dates which suited the Bar. 
Q. Is that a common reply from judges on that point? 
A. Yes. 
Q. Don't you think it would be very much better to judge the work of the 

Judges by the fewness of adjournments iustead of by the duration of cases? 
A. Yes. I think so. That wilf be a fair test. 
Q. A man who can easily get through a case with 3 adjournments must 

be a better business man than a man '"hf1 gh-es 9 adjournments. 
A. Yes. I quite agree. 
Q. Wha.t is the na.ture of ca.ses tried by Township Judges? Are many of 

them small money suits on promissory notes P 
4 Yes, and also money suits for rent, and r•ulis with regard to encroachment 

and boundary disputes. 
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Q. In the case of boundary disputes, do you get good maps? 
A. Yes. They are fairly accarate. 
Q. Do you employ commissioners to make local inspections? 
A. As e. rule with the sanction of the Deputy Commissioner we get one of 

the people from the office of the Superintendent of Land Records who are 
experts in the business. 

Q. What do you call him? 
A. He is called a revenue surveyor. 
Q. Is he a wholetime Government _servant? 
A. Yes. 
Q. You find that they don't waste their time and that their work is 

satisfactory. 
A. Yes. 
Q. Do they get any fee? 
A. They have to take the sanction of the Deputy Commissioner to taka 

any fee. 
Q.,Are you in favour of\heir getting a fee so that they may take more 

mterest in the work? · 
A. Yes. It is outside their usual line of business. · 
Q. How many appeals have you in a year? 
A. Something about 150. ~ 
Q. I suppose you dispose of them fairly quickly. 
A. Yes. I am fairly quick with them. 
Q. You dispose of them within 6 months after institution. 
A .. Within 6 weeks provided the process is served. As a :rule the service ia 

effected within a week. 

Q. I understand that your process-servers do not do only the work of civil 
courts. 

A. Yes. They are also revenue process-43ervers. 
Q. Do you find the latter fact a gr,eat drawback in the way of superintending 

their work? 
A. Yes. I cannot superintend their work because they say that their time is. 

occupied with revenue processes. 
Q. But if you can get your cases decided, apparently almost invariahly,. 

within 3 months after institution the process-serving cannot be very bad P 
A. It might be better. 
Q. But is the delay worth complaining about? If a case is decided within 

3 months after iru;titution, is there anything to ccm~plain of? 
A. Some people think that they ought to get their cases decided within 

3 weeks. 
Q. Could you do anything more in cases in the Sub-Courts so that the-y 

may be heard de die in diem? 
A. They are supposed to do so. But thev find it difficult. If a case Is not 

decided and, the court wants it to go on the next-day; the pleaders generally 
want an adjournment. 

Q. You cannot ask them to try to make a proper estimate and make them 
understand that it is really a very serio•1s matter bringing Wltne;,ses to courl 
and then sending them away? 

A. Personally I find no difficulty in my own court and I always ask the­
other courts to go on with the case de die in diem as I do. 

Q.. Of course you must allow for the clifficulty of the criminal cases which­
come unexpectedly and hold up the civil work. 

A. Allowance has to be made for thflt, but the township judge has usuall!' 
no criminal work to do. The sub-divisional judge has criminal jurisdiction ltUl· 
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-~e i~ primarily a civil judge and he is supposed to take up the criminal cases 
tn h1s spare hours. 

Chai~man .. -:Q. Does he sometim~ find that a policeman, ~bile he is sitting 
and trymg c1vll cases, turns up w1th three or four witnesses and he has to 
"tackle them 'l 

A. He never do~s that. As a matter of fact it is very rare that the police, the 
·accused and the w1tnesses all come together. As a. matter of fact the witnesses 
:io not come though they are supposed to come and he simply fixes a further 
date for hearing. 

Q. Supposing it turns out that a case has taken up rather longer than was 
•expected. Is it practicable for him to take it up the next day? Does his 
;next day's list, which he has to fix in advance, permit him to go on with it 
·de die in diem without in~onvenience to other people? 

A. It is quite possible for him to go on with a case de die in diem in 
these circumstances. . 

Mr. Justice Stuart.-Q. In some cases he may tell them a day before 
instead of waiting till the end. Supposing he finds that on Mondav he wants 
to go on with a case he can send a notice to the pleader on Saturday-say at mid­
·day-asking him not to bring his witnesses on Monday. He can do that? 

A. l\Iay I suggest that an ordinary Burmese judge does not take that 
ll"esponsibility on his own shoulders. He wants to wait till the last moment 
and in some cases the witnesses have been kept waiting till 4 o'cloc!i in the 

·evening because he does not know whether he can or cannot take up the 
·case. 

Q. Then there is nothing wrong in the syste.m itself. It is in the personality. 
A. :Yes. In cases where the advocates appear it ought to be arrangeable 

rbetween the judge and the. advocates. . 
Q. Have you any suggestion to make in respect of restricting the right of 

.appeal or do you think that you will leave it as it is, in Burma 'l 
A. I think I will leave it as it is. 
Sir T. Desikachari.-Q. What do you think about increasing the small 

c-ause juri:;diction of su-bordinate courts 'l Do you think that Burma is ripe 
ior that? · 

A. I do not think so. 
Q. In regard to village courts do you thin:t that Burma is a good field for 

nonorary work? 
A. I am afraid I have no. experience. It is very difficult for me to say 

anything about the village headman or his work as a judge. 
Q. You know that an Act was recently passed and a conu:riittee was going 

-to be associated with the headman and their jurisdiction has been raised to 
.fifty rupees. I suppose yo'l have, no experience of their work. 

A. I have no experience. 
Q. Would you look into Question 85, about giving powers to the court to 

.refer certain class of cases to referees. You were referring to suits relating to 
boundaries; what do you think of referring such suits to arbitration, ti:tat 
court having power to say that this suit must be decided by · certain 
:.:.rbitrato.rs? 

A. I do not think that will satisfy the public. 
Q. Do you think that there is any class of cases that can be referred in that 

.manner to referees 'l ' 
A. I think commercial suits may be rEferred to commer?ial expe:ts· For 

instance suits dealina with breaches of contracts-say smts relatmg to a 
particul~r quality of Burma rice--may be referred to arbitration. These suits 
are always aoverned by special conditions and it seems to me that they are 
better triabl~ by those who deal in that particular trade. 

Q. Any other class of cases-! s_hall give you a list wh~ch I have made 
from the evidence of some of the w1tnesses. Cases of adoptwn-can they be 
refe.rred to arbitration P 
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A. Certainly not. This ought to be decided by a law court. 
Q. With regard to partition of agricultural land ..... . 
A. That would be more fitted to be Ieferred to referees because the court 

is not in a position to inspect and a commissioner may be appointed who wilt 
be of great value. 

Q. Would you like the Codification of any branch of the Burmese Buddhist 
Law? 

A. I think from the point of view of the "people and for their benefit, it will 
he better that the Burmese Buddhist Law should be codified. 

Q. You find many conflicting decisions and a certain amount of uncertainty 
and you will prefer definiteness? 

A. Yes. 
Q. "Wbat branches of law should be codified? 
A. Adoption should be one of the branches. It is very difficult to codify 

the law of marriage, but there is no reason why the law of inheritance and 
law of gifts should not be codified. 

/ 
Q. I see that a body of opinion in this province is in favour of the po'\·er 

of executing a will being conferred on . the peopl~. 
A. According to the law, as it stands at present, the Buddhists have no· 

right to make a will. I do not see how that power can be conferred. 
Q. Have you got many benami transactions here? 
A. '\Ve have a reasonable number. 
Q. "Tould you have some rule which would stop benami trar.sactions 

altogether? 
A. The benami transaction which is put forward is very often a genuine­

one. I do not see that there is any real difficulty. 
Q. Is it not usual here that people place their property in the name of 

others pending. execution and afterwards put forward the plea that the trans­
action was never intended to be acted upon? 

A. It is very often the case heye that people place their property in the 
name of their relatives or friends", but it is very rare that any claim is put · 
forward to the properties. They prove faithful to the trust and do not 
try to deceive. 

Q. With regard to partitions of immovable properties, would you like to· 
have them registered? 

A. I think it will be advisable. 
regard to alleged partitions. 

There are any number of disputes with-

Q. That would prevent a lot of oral ~vidence being let in in courts? 
A. Undoubtedly. · 

The NATTUKKOTTAI CHETTYARS~ ASSOCIATION. 

Written Statement. 

Duration. 

So far as the Rangoon small cause courts are concerned 'work gets on fast, 
enough. Adjournments are not granted as a rule and costs of adjournment 
are invariably demanded and awarded, which seem to opera~ as a fairty 
effective check on asking for adjournments unnecessarily. There is, however, 
one defect generally in the small cause courts which seems to require atten· 
tion; that is, posting of too many contested cases for each date, with the 
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result that several cases that are ready have to be adjourned for want of 
time, and parties and witnesses are put to needless expense and troubb. 

The duration in the township, sub-divisional and district courts is not 
abnormal, except that here also there is a tendency to post too many cases 
for each day, with similar inconvenient results to parties and witnesses. 

In the High Court, however, duration is generally long. One fact has 
to be admitted, namely, that the Hon'ble Judges are extremely hard worked 
and an increase in the number of Judges is an urgent necessity. , In the 
Hrgh Court the most provocative cause of delay is the inadequateb· staffed 
translation department. This should be strengthened and thoroughly re­
organised. The duration in insolvency matters is abnormally long and this 
stands in neM. of urgent reform. 

Generally, in all the courts, the process-serving department is in need of 
root and branch reform. The present staff is extremely corrupt and 
should be replaced by a superior type of men on higher pay and the men 
should be kept up to the mark by stern discipline and vigilant supervision. 

Concentration of many civil courts in one place is certainly another pro­
vocative cause of delay in Rangoon, especially in the present stat~ of the 
iocal bar, most of the work-at any z·ate, important wori~-is in the hands 
.of a few legal firms and this seriously hampers the work of the judicial 
officers. Of course, the clients are anxious to secure the best legal talent to 
advocate their causes and this is a very legitimate feeling which has to be 
treated with consideration. In Rangoon, another contributory factor for 
delay is the proximity of the police courts, check by jowl with the High 
Court. The shifting of these to a place far away from the High Court and 
closer than at present to the areas which furnish the criminals-say, 
Taroktan-would prevent members of the local bar from accepting all work 
that comes in their way irrespective of their capacity to adequately J•1 justice 
to their work. Also, lawyers would specialise in one branch of the law, which 
would help in the disposal of work with greater expedition. 

Recruitment. 

Except in the High Court and with some rare exceptions in ~he subordi­
nate courts, the judiciary in Burma is amateurish. ~he township and su~­
divisional judges ttre ill-paid. These should be recrmted from legal .practi­
tioners of at least 5 years standing with the B.L. Degree an~ possessmg .the 
additional and indispensable gift of a good and commandmg personality. 
Promotions to higher judicial offices should not be by th.e present rule of 
thumb of strict seniority. Life, under eastern conditions, wear~ awa:v 
:-apidly and outstanding merit rarely comes. UJ? to the top, unless blessed 
with longevity and robust health, so that It ~s .abs~lutely necessary that 
"Selection should have precedence over mere semonty 1n the matter of pro­
motions. 

Jurisdiction-En":tancement, etc. 

A city civil court with jurisdiction up .to R.s .. 5,000 may be establi-~ed 
·at Rangoon on the basis of the l\Iadras city CIVIl court to deal . WI~h 
matters outside the scope of the small cause courts and now dealt wrth m 
the High Court. 

Sub-registrars may be invested with jurisdiction in. small cause matters l~p 
to a limit of Rs. 100 for the present which may be mcreased to Rs. 200 rn 
the light of experience of its working. 

The jurisdiction of selected township judges may be increased to Rs. :?,000, 
and of selPctecl sub-divisional juclges to Rs. 7,500. 

Benami Transactions. 

1\Iy Association is generally opposed to the matters refer~ed to in Que.s­
tions 57 and 76 to 81. Benami transactions are as common m &rma as lD 
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. India. The Registration Law is certainly wholesome,. but its rigid insistence 
in all cases irrespective of the circumstances surrounding each casE! is bound 
to operate harshly on the ignorant and the illiterate. The doctrine ol- " part 
performance " as an important principle of justice should continue to be 
recognised: In f~ct, as between parties to a transaction or their privies, 
non-compliance w1th statutory formalities should be no defence or ground 
for invalidation. Registration Law has certainl,y to be respected and regis­
tration of all documents may be encouraged by providing that a party shall 
not be entitled to costs, even if successful, incurred in proving an unregis­
tered document. In all cases, when executants are illiterate attestations 
should be insisted on. 

Examination of parties, discovery and inspecting of documents, admissions. 
etc. 

Except in the High Court, parties are rarely examined before settling 
the issues with the result that very often the issues are prolix, and unsub~ 
stantial and immaterial averments in the pleadings get mixeu up with real 
.questions at issue. It is, therefore, necessary that courts should insist on 
the attendance of parties at the settlement of issues. My Association is, 
however, opposed to the proposal that both parties should be fully examined 
before other witnesses are summoned, as this ·.might seriously prejudice a 
party thus compelled to disclose his evidence a.t that stage. The rules as 
to discovery, ,inspection, admissions, etc., are not. much availed of in· several 
Qf the subordinate courts. The insistence of the trial courts as to these 
would have the effect of remarkably narrowing down the points on which 
the parties are at variance. As to oral evidence, the courts should fully 
exercise their power· of disallowing irrelevant questions, but the fi:Jing of a 
time limit for the examination and cross-examination of witnesses is bound 
to operate harshly. 

Affidavits. 

These are certainly excellent devices for saving the courts' time, but 
their scope is, by their very nature, limited to uncontested matters only. 
There is also this feature in an affidavit, that a deponent may perhaps take 
the oath in respect of an affidavit much more easily than with the sense of 
awe and solemnity which oral ,examinations may bring on a witness facing 
a public court. 

Appeals and Revision. 

The right to these is often abused with the object of gammg time or 
obtaining stay of execution. For second appeals in mo1_1ey suits deposit of 
the decretal amount may be insisted on in all cases below Rs. 1,000 as a 
eondition precedent, whilst as regards immovable property second appeals 
t:hculd be admissible on good grounds irrespective of limit. 

Execution and stay thereof. 

My Association is generally in favour of the matters referrtld to in Ques­
tions 53 to 60 and 61 (a). The second proviso to Rule 16 of Order 21 need 
not he deleted or modified. The present rule as to interim stay provided for 
in Order 21, Rule 26, should be retained. Stay of execution should. be 
granted by the trial court only, as the appellate court will not' be in a 
position to rPalise the exact situation in the manner the trial court can. 
In fact Rule 13 of Orcler 45 strongly supports the above view. 

Codification. 

1\fv As!'lo<'iFttion i" of the opm10n that. the Hindn. Muhammadan and 
Tiudrlhist J,aws are not capable of codification. that codification is never likelv 
to «Pt at re«t all mattPrs governed by these laws and that the courts will 
still have to go to sacred texts and decided cases before coming to a correct 
judgment on the matters before them. 



264 

Multiplicity of law reports. 

There are not many unofficial law reports in Burma, but they are· 
numerous in India. My Association is of the opinion that some control 
and restric-.;ion is necessary and that the Rules Committee in each province 
,may he entrusted with the duty, if not of stopping any law reports now being 
published, at any rate. to examine the desirability of any further addi­
tions, and also to exercise some sort of control over the publications in each 
province so as to guarantee to the judicial officers and the public the 
authenticity and correctness of the cases and rulings contained in the· 
reports. 

Mr. T. J. NAGGAPA CHETTIAR, Representative, Nattukkottai 
Chettyars' Association, Rangoon, called and examined on 

Wednesday, the 14th May 1924. 

Sir T. Desi"kachari.-Q. Have you got many suits on the Original side of 
the High Court P 

A. Yes. 
Q. Are they suits of large value? 
A. Yes. 
Q. Are there also small suits on the Original side of the High Court?. 

' A. Yes. 
Q. Do you think there is quite a large proportion of suits of small value 

on the Original side of the High Court, I mean suits of the value of less than. 
Rs. 1,000? 

A. Suits of higher value are greater in number. 
Q. I find that nearly three-fourths of the cases in the High Court are 

cases which are l&ss than Rs. 1,000 in value? 
A. l\Iay be. 
Q. I put you this question for the purpose of getting your views as t() 

whether you are in favour of a. city civil court being instituted here. 
A. If a city civil court is established it will considerably reduce the work 

of the High Court. 
Q. Perhaps you 'know that the city civil court in our province is working 

all right? 
A. Yes, I know that. 
Q. If a city civil court is established, do you think your community and 

the merchant community in general in 'Rangoon would welcome it? 
A. Yes. 
Q. Have yo-.J got m.:my suits in the Rangoon Small Cause Court? 
A. Ye<~.. 
Q. Is there very much delay in the disposal of suits there? Do you 

think tha.t parties are asked to come again and again? 
A. l\Iany cases are fixed for a single day and delay occurs on that 

.. ccount. 
Q. How many times has a peTson to come to court with his witnesses 

before his case is finished? 
A. Four or five times. 
Q. In interval of how many days? 
A. Two or three weeks. 
Q. \Yhat is the reason? Do you not make any repre.:entation to the judge 

that longer dates may be given? 
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A. As we are anxious to get our cases decided early we, of course, prefer 
io have short dates. \\'e make no representation. 

Q. On the whole the duration of small cause suits in this small cau~e .::ourt 
does not appear to be long? 

A. Generally cases are dealt with expeditiously in the small cause court. 
Q. And the duration is reasonable? 
A. Yes. 
Q. There are appeals against the decisions of the small cause cout·t in 

<~uits to the value of Rs. 1,000 to the High Court? 
A. Yes. 
Q. Would you like these appeals to be disposed of by a bench of smail 

.cause court judges? 
A. If that is done it will be much better. 

Q. Do you know that is the case in Madras? 
A. I am not aware of that. 
Q. You would prefer to have your nppeals decided by these benches 

instead of going to the High Court because there the time taken is very 
long? 

.4. Yes. 

~~. You say that in the High Court delay is· due to translation of docu-
ments not being done speedily? 

A. That is one of the reasons . 
. Q. \Vhat is the reason? Has the High Court to do :::.lot of other work? 

A. The High Court has also to do criminal work and there is a lot of 
work there. That is the reason of the delay that occurs there. 

Q. And that is also one of the reasons why a city civil court should be 
established? 

A. Yes. 
Q. Then you complain that there is lot of delay on account of 1nfruo-

tuous proceedings in insolvenc~ matters? 
.4. Yes. ·• 
Q. Will you explain how this delay occurs? 

A. The peliitioning debtor has more facilities than the ,creditor. 1 cannot 
~xplain why the debtors have more facilities on the insolvency side. This ia 
<;O not only for the Chettiar community but also generally for all creditors. 
If a proper official assignee is appointed, this sort of delay will not. occur. 

Q. I suppose the present official assignee or any other assignee under the 
present system holds 3 or 4 offices. Is he the Administrator-General? 

A. I don't know. 
Q. You say the debtors are more favoured. Have the creditors useil the 

'Provisions of the Insolvency Act in any way and were they obstructe<l by 
the official assignee? 

.4. We have done what we could, but still there is delay. Nobody takes 
.any notice. 

(1. You receive no encouragement from the hands of the official assignee? 
A. No. 
Q. I suppose the work is more or less done by the official assignee's office 

rather than by the official assignee . 
. 4. If the official assignee is all right, the office also will be all right. 
(.1. Have you anything special to state except the appointment of a 'pro­

ver official assignee, in connection with insolvency matters? 
.4. No. 
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. Q. You say that the duration in insolvency matters is abnormally long, 
and this stands in need of urgent reform. 'Vhat is the kind o~ urgent 
reform that you want except that you want a change in the personnel? 

A .. I can suggest nothing special as urgent except the change in the 
personnel. 

Q. You say that the present staff of process-servers is very corrupt. 
A. Yes. Everybody says that. 

Q. Is it the universal opinion that the present process-serving staff is 
corrupt? 

A. Yes. 
Q. What is the remedy against the prevalence of this corruption? 
A. Suitable men must be appointed on adequate pay and they must be 

kept under proper supervision. 
Q. Are they not under proper supervision now? 
A.· We have to infer from the present staff of process-servers that there 

is no proper supervision. · 

Mr. Dunkley.-Q. Has it been any better after the appointment of a 
registrar in the small cause court? 

A. There is no change. They are behaving just in the same way. 

Sir T. Desikachari.-Q. I should like to know what is their usual beha­
viour. Do they exact money from litigants? 

A. They do take money from litigants. 

Q. You must have many suits and you must have had many processes 
served. Is it within your experience that these people are demanding 
money? 

A. Without payment of money nothing will be accomplished. 
Q. Some of the process-servers have become very rich men. 
A. There is not a single process-server who does not take money. 

· Q. Have you at any time represented to the higher authorities about this 
corruppion? 

A. If we report to the higher authorities, our business will not be done. 
Q. So, you pay the money to get on with your work? · 

A. We have to get our work done and so we get on with the present 
system. 

Q. In what way do you pay the money P Is it for the serving of. th~ 
process or for having the man arrested or for getting the property attached? 
For what purpose do you pay the money? 

A. Any work that a process-server''has got to do has to be accomplished 
only by ·paying money. It is not only for Chettiars but also for other liti­
gants in Burma. 

Q. I suppose your Nagarathars have got pl~ces of business in almost 
every district in this province? 

A. Yes. 
Q. You speak from your experieltce of the whole province when you make 

this statement? 
A. By experience and also from reports. 
Q. Notwith:~tanding all this corruption, business seems to go on fairly 

speedily? 
A. It is the money that does the thing. 
Q. So, the speed in the. despatch of your business is due to the expendi­

turP of your money? 
,\. Not only for Chettiars, but for everybody. 
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Q. You are complaining that the concentration of too many courts io 
places like Rangoon causes delay. How is the delay caused? 

A .. There are not many big lawyers in Rangoon. 
Q. It is t'he want of lawyers and not the concentration of courts that is. 

at the bottom of the d~o~lay, 
A. There are only some lega.l firms which can· be en.trusted .with work 

and they take up work in all courts because the offices are near to each. 
other. 

Jlr. Dunkley.-Q. 'Yhat courts would you like to turn out? 
A. Police courts could be removed. 
Sir T. Desikachari.-I suppose one portion of the city provides civil cases. 

and another part criminal cases? . · 
. A. Yes. Taroktan is the hot-bed of criminal cases. 

Q. You will have the police courts located away from the civil courts? 
A. It will be very much better if the police courts are far away from th& 

High Court. 
Q. That would prevent the members of the bar taking up both civil and' 

criminal cases? 
A. Yes. 
Q. You think you will have one set of lawyers·specialised in civil caae11• 

and there will be le&l delay and it will be more convenient to merchantB? 
A. Yes. 
Q. Have you not got here a set of lawyers specialising in police cot•rts,. 

another set specialising in small cause courts and another set in High Court? 
A. It is not so here. 
Q. With regard to recruitment you were saying that excepting the High 

Court judges the judiciary in the subordinate courts is amateurish. I sup­
pose they are not trained lawyers. 

A. They are not men well versed in the law. 
Q. Are their decisions not satisfactory? ' 
A. Not ;ery satisfactory. Not having the necessary learning their judg-

ments are not very satisfactory. 1 
.·' 

Q. Are you a lawyer yourself? 
A. I am not a lawyer. 
Q. But you are saying that they are not lawyers. How are -you in a. 

position to know that? 
.4.. A mere clerk is appointed as a township judge and we know with what. 

knowledge he starts. 
Q. I can see your complaint with reference to the capacity of these. 

judges. What about their honesty? 
.4.. You can think of their integrity having regard to the low pay that 

they receive. 
Q. In making the selection you want that people with B.L. Degrees and 

five years standing and possessing an additional and indispensable gift of good 
and commanding personality should be taken. 'Vhat do you mean by that? 

A. He must adorn the seat and must be able to impress and look digni-. 
fied. If they have B.L. Degrees and have practised for five years it does not 
matter very much if they lack in personality. 

Q. Your opinion is that promotion is given by strict seniority? 
A. Yes. 
Q. You think that ought not to be the rule? 
A. Yes.· 
Q. People who are absolutely honest and who have capacity must alone 

be pr!'moted? 
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A. Yes. 
Q. "What means have you to know that promotion is made by seniority? 
A. ·we see by experience. ·we do not see any person who has been on a 

,small appointment suddenly holding a big appointment. 

Q. What do you think of the suggestion that the jurisdiction of the 
..township court may be raised to two thousand rupees and that of the sub­
-divisional court to seven thousand and five hundred rupees? 

A • . Their pay may be increased and their jurisdiction may also be in­
.creased. 

Q. You think ~at selected people might be invested with enhanced 
~urisdiction? · 

A. Yes, selected judges only. 
Q. You say that your association is opposed to benami transactions­

what sort of benami transaction? 

A. It seems to think that benami transactions in Burma exist to the 
:same extent as they exist in India and no legislation is necessary. 

Q. With regard to appeals and revision you think that in case of appeals 
,stay of execution is granted on insufficient grounds? · 

A. Yes. 
Q. And that in second appeals the deposit of the decretal amount may be 

•insisted on in all cases below Rs. 1,000. 
A. Yes. 
Q. With regard to immovable property, what is your opinion? I think 

;no such condition is necessary? 
A. No such condition is necessary with regard to immovable property. 
Q, With regard. to stay of executiQJl would you like stay to be granted by 

·the trial court or by the appellate court? 
A. _The trial court should have the power of granting stay of execution. 
Q. Why? 
A. Because the appellate court would not be in a position to "realise what 

·are the exact points. 
Q. Have you got anything else to say? I have gone through your memo­

·randum. 
A. I have nothing else to say. 
Dr. DeSouza.-Q. What sort of business do Chettis do here? Firm busi-

:ness or individual concerns? 
A. There are more individual concerns than :firms; 
Chairman.-Q. Are not these businesses family businesses very often? 
A. Yes. Many businessses are''family businesses . 
. Q. l\Iost of them? 
.A .. Most of them are joint family concerns. 

·Q. That is, you get contractual partnerships, family businesses as well as 
'individual concerns and so on? 

A. Yes. 
•Q. Can you tell what it is by merely looking at the names? 
A. No . 

. Q. Are there not many businesses under the Limited Companies Act? 
A.. None. 
Dr. DeSouza.-Q. Is there any difficulty in serving processes upon these 

·firms in Rangoon or elsewhere? 
A .. No. 
Q. I understand from the report of one district judge that considera~le 

-difficulty is experienced in serving summonses upon :firms, that persons m 
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charge are not authorized agents of the firms, that they refuse to accept 
service and that notices or rum mouses are returned unserved? • 

·A. The difficulty is that process-servers do not understand who is the· 
person in charge of the business. 

Chairman.-Q. You know that appeals against the decision of small cause· 
courts lie to the· High Court P · 

A. Yes. 
Q. Can ~·ou tell us whether these appeals are heard by one judge or a 

bench of judges? 
A. One judge. 
Q. Have you any experience of benches of small cause court judges? Do. 

you kno'~ "ow they would work? 

A. I ha"e no experience of any bench of small cause court judges. But 
if appeals are heard by a bench of small cause court judges that will be very· 
satisfactory. 

Q. You say that it will be satisfactory, but do you know how this system­
is working in 1\Iadras, Bombay or Calcutta P 

A. No. I do ~ot know, but as there is a lot of work in the High Court, 
I think a bench of small cause ·court judges would be able to dispose of 
appeals very much quicker. · .. 

Q. Supposing the time is the same, which of the·two would you prefer? 
,1, If the duration is going to be equal in both the cases, I would prefer 

the High Court. 
Q. If a bench of small cause court judges sits to try a s~all cause court 

appeal to-morrow, how can you know that it will take less time than the· 
. High Court? 

A. If addition is made to the number of small cause court judges, that 
would expedite matters. 

Q. Why not some more High Court judges? 
A. I have already said that one additional judge will be very satisfactory .. 
Q'. How many small cause court judges .are there now P 
A. Three. ' .·' 
Q. The third judge is rather of a different type. Only two small cause· 

<-onrt judges would be likely to be doing cases over Rs. 1,000. 
A. Yes. 
Q. You won't constitute an appeal bench of two judges. 
A. No. 

\ 

Q. You said something about a city civil court. Has your association· 
ever made a representation in favour of a city civil court P 

A. Our association has been started only recently. 
Q. There is an appeal now to the High Court from the small cause court 

in suits of over Rs. 1,000. Why do you want to make a third court? What 
i~ the point? 

A. If the city civil court is established, it will be able to try matters· 
relating to immovable properties and this would effect a lot of saving in 
the High Court's time. 

Q. Why do you want a different court? Why should not the small cause· 
rourt try the suits relating to immovable property also of the value of· 
n~. 1,000, with a right of appeal to the High Court? 

A. We have heard that in 1\Iadras the city civil court is doing very good 
work. Tf the small cause court here is .empowered to do this additional· 
work also, it will <-ause delay in the work of the small cause court. 

Q. Could. you tell me what should be the salary of the judge of a city­
r·ivil court P 
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A. I have no opinion to offer. 
lJ!r. Chari.-Q. Do you think the city civil judge will have to get as much 

:as t.he first judge Jf the tlmall cause court? 
A. Yes. That will be so. 
Mr. Justice Stuart.-Q. Have you any experience of the work in MadrasP 
A. I have no ~rsonal experience; my impression is based only on 

·reports. 
Q. Have you lived in Madras? 
A. I have lived there only for a very short time. 
Q. Will you be able to tell us whether process service m Burma 1s in 

.any way worse than in l\Iadras? 
,1. The Madras. men are no better than the Rangoon men. 

Mr. A. S. GILBERT, I.C.S., District and Sess5ons Tudge, Tharawady. 

Written Statement. 

6. Yes. I take as an illustration the transfer •.'l the Additional District 
Judge (who does the bulk of the miscellaneous business of this court) to 
another station. He left on February 26th and his relief did not arrive till 
March lOth. The consequence was that (as I was occupied with sessions) 
the numerous cases fixed for that week had to be postponed. l\Ioreover, a 
change of judge involves waste of time because the new judge has to spend 
much time studying the often complicated problems involved in the suits 
he takes over. In my opinion a judge should normally be left two years at 
one station. 

7. Supervision by the higher courts is the only way of ensuring efficiency. 
Some judges are naturally slower than others. I do not think that any fixed 
standard is practicable, regard being had to the great variation in the intellec­
tual capacity of judicial officers, and the classes of cases which come before 
them. · 

14. I am of opinion that much use might be made of village arbitration 
courts; honorary magistrates have been most .successful in this district and 
I see no reason why local benches should :not be given exclusive jurisdiction 
in suits up to Rs. 100. 

28. One 'of the principal causes of delay is the difficulty in getting notices 
and summonses served. I am of opinion that service could suitably be 
effected by registered post, the name and nature of the suit being noted on 
the envelope. Also, village headmen might suitably be employed to serve 
processes. They should, of course, "be given fees for this service. A signed 
declaration by the headman that he has effected service should be adequate 
proof of service. Plaintiffs should be given the option of effecting service 
(1) by process-server, or (2) by post, or (3) by the local village official, or 
(4) by any or all of these methods combined. 

35, 36. I suggest that parties should be allowed to tender witnesses for 
cross-examination. Also, witnesses should be allowed to swear an affidavit 
outside the Court and this affidavit should be accepted in evidence; the 
witnesses could then be cross-examined on their written statements. But 
the substitution of an oral examination for the putting in of an affidavit 
should be within the court's discretion. This procedure would save a vast 
amount of time. I do not see why such affidavits in proof of a claim should 
not be put in with the plaint. At the appearance for framing issues, the 
defendant could indicate which of the persons making such affidavits he 
desired to call for cross-examination. 

37. If affidavits or written declarations be substituted for the bulk of 
t'he examinalion-in-chief of witn~s.s a time-limit can be fixed for supple-. 
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mentary questions which plaintiff desires to put. It seems almost impossible 
to fix a time-limit for cross-examination, unless the parties can be persuaded 
to fix this by consent at the beginning of the hearing. 

49. There is no doubt that suits are not tried continuously day by day 
in all courts. One reason for this is that some civil judges are also magis­
trates. The combination of district and sessions judge is unsatisfactory, 
'l'he arrangement formerly obtaining in this province-divisional and sessions 
judge-was, in my opinion, better. I think that (if speedy disposal of suits 
be taken as the criterion) the sessions judge should, as a civil judge, do only 
appellate civil work. Sub-divisional judges should not, I consider, be magis­
trates, for the same reason. Another reason why cases are not heard from 
day to day is that a busy judge has to fix for each day more cases than he 
can really hear out, in the expectation (often realized) that one or more of 
these cases will fall through (compromise, substitution or addition of parties, 
etc., producing this result). The work in the mofussil court tends to come 
in " rushes "-to get through it the judge has to spread it out, finishing 
the shorter cases as speedily as he can to keep his durations down. But, of 
course, the main factor preventing the hearing of cases from day to day 
is the absence of witnesses. 

The ways of enforcing the rule are (1) that. a civil judge sho~ld have no 
criminal or other non-civil work, (2) the parties should be given a limit of 
time in which to produce their evidence and no extension of this time should 
be given. (l\Iy experience of the courts of this country is that the parties, 
rather than the courts, are to blame for the long duration of cases.) 

72, 73, 76, 80. These suggestions appear sound, and would certainly teDd 
to reduce durations. · 

87. The codification of Burmese Buddhist Law is desirable. 

Mr. A. S. GILBERT. I.C.S., District and Sessions Judge, Tharawady, 
called and examined on Saturday, the 17th May 1924. 

lllr. Justice Stuart.-Q. How long have you been in service? I think for 
18 years. 1 .·' 

Mr. Gilbert.~A. Yes. 
Q. How long have you been a district judge? 
A. Ahout 12 years. 
Q. I thirik you have experience both of Upper Burma and Lower Burma P 
A. No-entirely of Lower Burma. 
Q. You say that township judges have too much executive work to doP 
A. Yes. 
Q. And .this mate~ially interferes with thei:- civil work? 
A. It takes about an hour a day. 
Q. And that it is also a very disturbing factor; it. not only takes time but 

distracts their attention from the real work P 
A. Yes. 
Q. I think you agree that a certain amount of criminal work mmt be 

given to them, but you t~ke str?ng exceptio!l to an;y exe~u.tive work. being 
given to them as it senously mterferes with their legitimate duties as 
civil courts P 

A. They do practically no criminal work. They are whole-time civil judges, 
hut they are given treasury work. 

Q. And you like it to be noted as your opinion that executive work such 
ns treasury· work interferes with the expeditinn of civil work if the judges 
are expected to take it up? 

A. Yes. 
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Q. Is there any hope that this will be remedied? 
A. Hopes were held out by the Government that under certain conditions 

township judges will be relieved of these duties. It was said that deputy 
myooks would be pnt in charge of sub-treasuries, but these hopes have not 
been realised. 

Q. You thi~k that ~ce deputy :t;nY<?oks are trai~ed for treasury work, it 
should be poss1ble to reheve townsh1p Judges of dom~ this work? 

A. Yes. 
Q. You have a certain amount of confidence in the capacity of headmen 

in villages to form village courts P 
A. A committee and not the headman by himself. 
Q. That is to say, you would have benches~ 
A. Yes. 
Q. How would you constitute a bench like that? Would you have it by 

the election by the villagers themselves or by Government nomination? 
A. I think election would be desirable. 
Q. 'Vould you give the power of veto to the deputy commissioner? 
A. This should be possible if rarely exerci~ed. 
Q. Your idea is to leave it to villagers themselves subject to the approval 

of th~ deputy commissioner P 
A. Yes. 

• Q. Do you consider the work of process-servers really very bad or only 
that it is not as good as it should be? 

A. I do not consider ·it very bad, but it is far from very good. 
Q. ·would you remedy it by better supervision P 
A. Better supervision would help undoubtedly, if an officer is available­

for doing that supervision. 
Q. At present I understand in Burma the duties of supervision of pro­

cess-servers is one of the many duties of a superior officer who has many 
other things to do P 

A. Yes. 
Q. Would it not be possible to rearrange the work so that more ti:me­

may be devoted to the supervision of process-servers' work? Will you be 
able to find an efficient man in Burma on reasonable pay? 'Vhat do you 
call him? Do you call him bailiff P 

A. Yes. The head bailiff is at headquarters and deputy bailiffs at smaller 
stations. 

Q. In some parts of India it has been found that a great deal can be done 
if the process-servers' work is looked after properly even though the pro­
cess-servers are under-paid. Presumllbly the reason is that no body looks 
into these things and cares to see what the process-server does? 

A. Yes. 
Q. Will you be in favour of service through the post office? Do you think 

post offices are trustworthy? 
A. I think they are more trustworthy than process-servers. 
Q. Under the present conditions you think that it is very difficult, if not 

almost impossible, for township judges and sub-divisional judges to hear 
cases de die in diem? 

A. Yes. 
Q. Do you think that they cannot hear cases de die in diem so long as 

they have to discharge multifarious duties P 
A. Yes. 
Q. Can it not be done in a modified way that they should devote a part 

of the day to hear cases de die in 8iem, leaving the remainder of the day for 
other duties? Do you think something can be done in that way P 
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A. The difficulty is that they have to take up criminal casef! fin;t, it any 
.c<Jme to their courts. 

Q. I think you were first a divisional judge? 
A. Yes. 
Q. And are now a district and sessions judge? 
.A.. Yes. 
Q. As divisional judge could you get sufficient time for the supervisi,Pn of 

&ubordinate courts? 
.4 .. Yes. 

' Q. And as district judge? 
.4 .• I cannot get so much time to do that work. 
Q. In your experience as a judge of long standing do you feel any diffi­

culty in keeping yourself well in touch with your subordinate judiciary as 
:to what they are doing? 

A.. No difficulty at all. 
Q. And in these circumstances you think that it is not necessary to lay 

.down specific rules that supervision should be exercised more often? 
.4.. No. 
Q. When people are appointed for the first time as district and sessions 

judges, do you think they understand their work? Do you think they pick 
1\lp the work fairly quickly? 

.4.. Yes. They pick up work fairly quickly. 
Q. Are you satisfied with the subordinate judges in Burma? 
.4.. Yes. 
Q. You think they are reasonably efficient and reasonably honest? 
A.. I think so. 
Q. Is not the smallness of the pay a drawback? 
.4.. It is. 
Q. Do you think that on that small pay you can attract the right class 

of men? 
A. I think the prospect is·'encouraging. They hope to rise some day to 

additional district judgeships. 
Q. I believe in Burma you have got touring courts. One township. judge 

has got jurisdiction in two or three townships ;md I think he is going from 
.one to the other. Does that work well? 

I 
.4.. I am against that system entirely. 
Q. Why? 
A.. He cuts up his work and wastes the time entirely. He has to allot 

a week or 10 days to each place. He cannot divide the work equally. 

Q. Would it not be an improvement if you have a permanent officer in 
each township like that of a registrar in • a county C'Ourt, before whom 
suits would he filed and who will attend_ to the preliminary" stages of the 
.suits, and who will dispose of even uncontested suits and just prepare a 
programme of contested suits and have them ready on the arrival of the 
touring officer? I don't suggest that would be possible. I only want your 
opinion. 

~1. If it were possible, I think it will solve the problem. 
Q. Will there be any officer in the township who could do that work? 
.-1. I don't think there is. 
Q. What of these deputy myooks? 
.4. The township officer is on tour for 20 days in a month and there can be no 

o;upervision. 
Q. Are not these townships small places, not more than villages? 
.4. Yes. 
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Q. Do you think 'that small cause court powers can be given· more freely 
than they are at JI"esent? Do you think the subordinate judiciary are 
competent to exercisl more small cause court powers than they do now? 

A. I don't think ;more powers could be given to them. 

Q. Is there any judge in your district exercising small cause powers up 
to Rs. 500? 

A. None in my district. 
Q. Do you think it could be given to any of your officers, to speed up the 

work? 
A. I don't think that any township ju·iges could be empowered at present 

up to Rs. 500. 
Q. Would you object to giving small cause powers to sub-divisional 

judges? 
A. No. 

Chairman.-Q. In that case I think that class of litigants would have to 
go further than if they go to a regular court before a township judge? 

A. Yes. That is one of the difficulties. 
Q. I think communications are very bad in Upper Burma? 
A. They are bad even in Lower Burma. 
Q. I think they are worse in Upper Burma? 
A. Yes. 
Q. So, that is a much more serious obstacle than it is in most parts of 

India. The litigants have to go long distances? 
A. Yes. 
Q. I think the travelling is not only very inconvenient but also expen­

sive? 
A. It is so. 

Q. From the way in which the presiding officers do their work, do yon 
think they exercise any intelligence in their work? 

A. I think they do on the whole. 
Q. Don'.t you think that far too much work is fixed for one day than 

they could get through? 
A. I think they distribute it very reasonably on the whole. 

Q. You don't think the people have got a real grievance on that point­
a man having to come to court 2 or 3 times with his witnesses and going • 
away because the court could not find time to take the case? 

A. No.· If it occurs at all, it is not due to the fault of the judges. The 
judge has to do criminal work also. ·• 

Q. You mean something unexpected turns up which he could not foresee. 
A. Yes. 
Q. Have you had much trouble over commissions to examine witnesses in 

India? · 

A. Yes. They take a very long time. 
Q. Have you been held up yourself? 
A. Yes, from 50 to 100 days when the commissions go to India. 
Q. Can you easily hope to get them back in 100 days? 
A. Yes. 

Q. I saw a commission sent to a pleader at Calcutta which took mon 
than a year. I suppose you have not had cases as bad as that? 

A. No. 
Q.· Can you suggest any practical improvements in execution? 
A. I don't think I.can suggest any on a large scale. 
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Q. Do you think that individual attention is given to execution matters 
by the judges or are they left to clerks? 

A. I think the judges themselves pay attention to it. · 
Q. What I want to know is that whether, after an execution petition is 

put in, the office is tending to delay it? 
A. I think, if proper care is taken, there is no delay. . 
Mr. Justice Stuart.-Q. Do you consider that it is a good thing that the 

Transfer of Property Act has been introduced in Burma? 
A .. Yes. 
Q. Are Burmans relying more and more on contracts being put in 

writing? 
A. There is a very slight improvement, but there is improvement I think. 
Q. Are you in favour of codification of parts of Buddhist Law or the whole 

-of Buddhist Law? · 
A. I think some parts can be codified-inheritance law for instance. 
Q. You are in favour of codifying the law of inheritance-. Are you in 

favour of requiring that adoptions be evidenced by registered instruments? 
A. I do not think I am in favour of that. It will work more hardship 

and it will take people some time to get accustomed to it. 
Q. You need not bring it into effect at on<le. You might give a couple 

of years within which steps might be taken to acquaint the people with 
what is proposed to be done. 

A. If that is done it will be useful. 
Q. Can you make second marriages or third marriages valid only if regis­

tered at the time? 
A. It might affect Burman sentiment. The registration of marriages 

·would be a novel thing. . 
Q. You would not even apply that in the case of a sec-ond marriage? I do 

not mean the marriage of a widower but the man who has got his first wife 
living. It gives rise to a lot of litigation. · ' 

.4 .• Yes, it does. It would be convenient if it could be registered, but I 
ihink the idea is alien to Bur~ans. 

Q. Do you think that there will be very violent opposition? 
A. I do not think that there will be very violent opposition. Keeping 

<>f two wives is unpopular. 
Q. If that is so then most of the claims are false? 
A. A great many-two-thirds--are false. That is my experience. 
1\Ir. Dunkley.-Q. Mr. Justice Stuart wanted to know whether any town­

:ship court could be givtm increased small cause court powers. Would you 
be in favour of conferring extra powers on selected officers only? 

A. Yes. 

' Mr. P. K. ROY and MAUNG TUN WIN, Representatives, Moulmien 
Bar Association. 

Written Statement. 

2. In our district, except in some few cases, the courts generally dispose 
of cases within a reasonable limit of time. The main cause of the delay if 
any is the granting of too many adjournments; (1) some times at the request 
of parties or for heavy file and (2) not seldom for process-servers not serving 
processes in time. 

7. Standard of efficiency in a judicial officer should be tested by really 
sound work and not by quick disposal of easel!. 
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9: No. 
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. 12. District judges in Burma command more confident!e than the other 
JUdges. And if some of their work is to be transferred to any other c;urt it 
col!~d only be to the r.:ourt of an additional district judge of experience and 
ab1hty. -

13. In Burma it is n~t necessary because district iudges in many places 
have not very much to do. • 

14. Village courts and panchayets would be useless because Government 
won't get good men to devote time to do such work. 

18. No. 
19. No. 
20. No. 
21. No. As that would cause hardship in many cases. 
22. Yes. 
23. No. At least not in our High Court. 
24. No change necessary. 
25. Considerable delay no doubt occurs owing to the non-service of 

summons. But whenever it is said that a defendant is avoiding service, the 
rules about substituted service are applied and if substituted service is 
allowed after 2 summonses have not been personally served the duration will 
be much curtailed. If plaintiff satisfies the court by affidavit or otherwise 
that the addresses are correct then the service by post could be recognised. 
But this form of service should only be used as supplementary to the forms 
now existing. In any case the courts should be given the discretion as to 
how far service by registered post is in each case to be declared sufficient 
service. I do not consider that the application of the procedure under section 
106 of the Transfer of Property Act to civil suits would be suitabb It may 
lead to complications. 

26. The forms of ,plaints ·in the Civil Pncedue Code ttre on the whole 
adhered to in our district. The only penalty for 11.on-adherence would 
be in my opinion that the plaint should be returned for correction. One 
thing should be held in this connection and that is that the forms of 
plaint being only an indication of the line in which plaints should be drafted 
any words necessary to be written for properly describing one's own case 
on those lines should not be rejected. 

In the forms only the skeleton of the plaint is given, but they could be 
amplified. 

27. The provisions of Orders 7 and 8 as regards pleadings are not neglected 
in our district and I should say in the major part of the province where there 
are pleaders. 

28. I have already mentioned about the effectiveness of service by post, 
I do not think it would be feasible to use the village officials as process­
servers for in many instances it would be a circuitous way to send the processes 
to such officials and in many instances the village officials may ' not like 
the work. But it would be a good thing if the process-servers are always 
directed to take the help of village officials in serving the processes. 

29. Yes. 
30. I agree with l\Ir. Dan·mod's views. 
31. Issues are properly framed by nearly a~l the e_xperi~nced j~dges. 

"·hen the pleadings are clear there won't be any dtfficulty m fixmg the Issues. 
In my opinion there need be no new method at'all. 

32. The provisions of Order 10, 11 and 12, Civil Procedure Code, are not 
neglected at all. They are used in cases whenever necessary. 

33. However much it is desirable in some cases to examine the parties 
with a view to ascertain what the points in controversy really are at the 
:first stage; if this ilf made a general'" rule it may be very inconvenient to 
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many litigants and sometimes to courts also; as for instance in the case 
of a purdanashin lady or of a person who is residing rather far away from 
the headquarters. Purdah ladies would not like to be examined often. 
And then would the court wait for the issue of commission to examine such a 
lady or for the appearance of the person living at a distant village or 
town? The present rule that the parties could be examined at the first 
hearing when the court feels the necessity of doing so is quite sufficient. 
Further if such a rule is introduced many people will not file cases out of 
sheer disgust. So long as our courts exist, they are bound to give 
·room to litigants both honest and dishonest. 

3.5. ~0. 
36. Affidavits are easily obtained. The opposite side should have a right· 

·Of cross examining the deponents. 

37.' Time-limit is dangerous and unworkable a~d will have different results 
in the hands of different judicial officers. 

40. It is not desirable. Order 22, Civil Procedure Code, is quite satis-
-factory. 

41. No difficulty has arisen. 
42. No. The existing rules of the High Court are quite eneugh check. 
43. No. No rules should be made in this con.~ection.' 
44. Yes. It is done in our district. 
45. Judges themselves fix/ dates and no unusual delay in disposal has 

.Qccurred. 
46. Yes. Judges should invariably consult the pleaders.· 
47. In our province, not in many cases. 
48. If commissions are issued to India it many times delays the disposal 

of suits. Commissioners should be given power to ask questions not set down 
in the ihterrogatories at the suggestion of pleaders. Interrogatories should 
_not always be necessary. The present system has not led to any abuse. 

· 48. Written applications supported by affidavits for adjournment will 
not be an improvement on the present system-(1) because , affidavits are 
useless and (2) written applications can also be as easily made as verbal ones. 
Imposition of costs will have' sAme deterrent effect. 

49. Not in large number of cases. The omis·sion is due to the facts (1) 
that. dates are filled up and (2) pleaders are engaged in other courts. The 
present s;vstem works well in our District and has led to no -failure of 

· justice or harassment. 
51. No. 
53. Yes. 
-54. Yes. 
55. Yes. It should be enacted that an auction purchaser in a money 

decree is the representative of the decree-holder. 
56. The present law is good and wholesome. 
57. ~o need of alteration. Benamidar purchasers are not uncommon and 

so why should they be allowed to use· the Ia w as a shield against their own 
fraud. 

58. I am not in favour of amendment, because if only such payments are 
to be recognised in law many poor and ignoran't people will suffer. The 
payment by receipt should be held to be a good payment: In many places 
there are no banks or Sub-Registrars and further there is no reason why 

-payments should only be made through a bank or before a Sub-Registrar. 
59. First suggestion is good. -
I do not think the second proviso of Order 21, rule 16, should be deleted or 

modified. If delet-ed it would enable a judgment-debtor who is the principal 
debtor to take out execution against his co-judgment-debtor who might have 
been a surety. A modification of the rule would lead "to endless litigation 
harassing to the judgment-debtor. (Here surety could dispute his liability.) 
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60. This rule is very wholesome. 
61. It will be hard in many cases if deleted. It should be kept as it is. 
62. There will be hardship. No modification is necessary. 
63. One notice will be sufficient. 
64. Writs of attachment and proclamations of sale should not issue at th& 

same time-judgment-debtors should be given a chance to settle the terms 
of the proclamation, else there might be some hardship. . 

. Service of notice on pleaders is not effective for if the pleaders have to 
worry about their particular clients at every stage of execution proceedings 
their life would not be worth living. Further pleaders are not always in 
touch with the clients, who once engaged them in the original suit. 

67. I should say no amendment is necessary. There has been very littl& 
trouble owing to such. · 

71. The present law of evidence is quite good. It requires no change f~r 
the trial of suits. 

72. If some of the attesting witnesses became the mortgagee's enemies it 
would be difficult to produce them. Plaintiff should be allowed to prove his 
mortgage in any way he likes. If mortgages are presumed to be valid unless 
proved to the contrary by; the mortgagor the principle would be most 
dangerous and will give effect to fraud. 

73. Yes. 
75. Very hard to suggest a remedy. 
The present law should remain with this amendment that the bailiff should. 

get greater power to evict a refractory judgment-debtor in possession of _. 
property which he has to give up under the decree. I do not advocate • 
speedy trial of suits. If suits are to be tried it should be to ensure justice 
and not for speedy disposal. 

76. No. Because it would be difficult always to get registered deeds of 
partition. 

77. I am not in favour of all partnerships being evidenced by registered 
documents. 

78. I do not think the proposed rule is feasible. 

Mr. P. K. ROY and MAUNG TUN WIN, called and examined on 
Saturday, the 17th Mar 1924. 

illr. Chari.-Q. What is your idea about the standard of efficiency of the 
subordinate judiciary, not of the district judge, but of the assistant judge. 
t.he township judge and the sub-divisional judge? 

JJlr. Roy.-You mean recruitment? ' 
Q. Are they efficient at present? 
A. Well, some of them who have got experience can not be called ineffi-

cient, but I think about 50 per cent. are not efficient. 
Q. What judges are you speaking ~f? 
A. Both the township and sub-divisional judges. 
Q. But sub-divisional judges are usually experienced men? 
A. They get their experience in out-of-the-way stations whe~e they have 

got very little legal help and when they are posted to place~ hke Rangoon 
or Maymyo they come to know that they have not acquued any great 
experience. 

Q. Are these new recruits any better-those we are now appointing 
directly? 

A. I don't find t~~ new recruits very good-those who have been 
recruited lately. 
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Q. Do they lack training? 
A. Yes. I think they lack in intelligence too. 
Q. Is it want of experience or want of character? 
A. I find that some of these recruits have turned out badly much to my 

disappointment, although I "expected them to be better. About their ex­
perience of course they have not very much. I think they are all men of 
middle intelligence. 

Q. l\Io~t of them are honest, I think? 
A. Yes. 
Q. Are you in favour of extending the juri~diction of the Township and' 

sub-divisional judges? 
A. I don't see any necessity. 
Q. Would you give them any enhan<!ed small cause jurisdiction? 
A. In my opinion small cause jurisdiction should be curtailed. I meall' 

that it should not be more than Rs. 200 in Burma. 
Q. Are you in favour of village courts? 
A. I think they will be useless. I don't think those people will be able­

to do justice. Supposing we have new Benches of village committees, they 
could be given powers to try suits. 

Q. Will that work a little better? 
A. Yes. That will be satisfactory. 
Q. After all, l\Ir. Roy, you don't want an intellectual giant to dispose­

of these petty cases. 

A. Of course not. I am just referring to village headmen who alone sit. 
as judges. We know what sort of people we have got as village headmen. 
Properly speaking no man who is intelligent or honest will come to a 
headman's post. I only object to giving them exclusive jurisdiction. 

Q. How is the pendency in :M:oulmein courts? Are suits disposed of fairly 
expeditiously? 

A. I think so. 
Q. You have no reason to coll1f!lain of much delay? 
A. No, excepting of course in a few cases. 
Q. Is there any delay in the service of processes? 
A. Yes. 
Q. What is the ground of complaint? 

A. The process-serving department is altogether bad. They are under the­
control of nobody except the baliff and we have got bailiffs who .are not. 
men of ver:v high standing and whether the processes are really served or not, 
whatever the process-server says is believed and as a matter of form some· 
affidavits are taken. 

Q. So, the real difficulty is the defect of supervision. 
rl. Yes. 
Q. If the bailiff had a control over them, .if for instance he asks them 

to bring the processes and asks for an explanation in respect of processes not 
served, would that be better? 

A. Yes. A judicial officer too may be made to, control the staff. 

Q. After the defendant is brought to the court, is there any delay in 
disposing of contested suits? 

A. Generally not. 
Q. Have you experienced any difficulty in the execution of commissions. 

in India? 
.1. Yes, sometimes. Sometimes they are returned without examining the­

man at all. 
Q.·Do they take too much time and are they unreasonably long? 
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_ A. ~ should sa:t,25 per cent. of the commissions issued to India take a 
long time. 

(J. I think there is no prolixity in the pleadings in your court? 
A. No. Properly speaking I should say in l\loulnrein we have got a 

-very good Bar. 

Q. Are the provisions of the Civil Procedure Code relating to discoverv 
of documents and admission of facts fairly in use in the district df 
l'tloulmein? 

A. Not very often. 
Q. Why? Is it due to the ignorance of the lawyers? 
A. Sometimes it is so. 
Q. Do you approve of using the Post Office for service of summons at least 

in big towns , and villages, which are within . easy reach of daily postal 
-service? 

A. I approve of them in some cases; but it should be auxiliary to the 
ordinary mode of service. 

Q. '\\'·hen a <;:ase is posted for a particular day and the case is taken up 
:for trial, is it heard from day to day till it is disposed of? 1 

A. In some cases it is not done. 
Q. Whyf 
A. It is mostly because both the courts and the lawyers find that they are 

:already engaged with other cases. 
Q. Who is more to blame for this unsatisfactory thing? Is it the court 

.or the lawyer? 
A. I think both. The blame is not solely with the lawyers. 
Q. Apart from the lawyer, what is the judge's difficulty? 

A. They think that, if the cases are not heard from day to day, there 
•.won't be much actual hardship and when the other dates are already filled 
up with other ca~:~es, there would be no necessity for hearing from day to day. 

"That is the idea. 
Q.• Do you agree with the suggestion that, before the case is taken up for 

trial, after the settlement of issues, the parties, the plaintiff and the defen­
-dant, should be examined? 

A .. I don't think it will improve matters. When these two parties are 
..examined at length in the first instance, they know that they would be so 
-~xamined and would be properly posted with facts according to their plead­
dugs. You won't take them by surprise. It is only when you take them 
.by surprise that you will be able to know whether they are speaking the truth 
.or not. By that examination on!;\ party knows all the facts of the other 
.man and so it would be much easier for him t"o get witnesses. 

Q. Do you mean to say that in the cross-examination of the plaintiff, the 
-defendant has got to show his hand by the line of cross-examination P That 
,will be a minor thing. 

A. Anyway, I think it will not improve matters much. 
Q. Will it not tend to prevent delay if you pin down the parties to a 

particular statement? ' 
A. They may be pinned down according to the issues. 

Chairman.-The only thing is to prevent the defendant from putting the 
.plaintiff to proof of a fact which he is not able to swear to in the first 
mstance. \Vhen the defendant is in the box he will be bound to admit 
whether the plaintiff's case is true or not. I think the parties should be 
examined only to stop the issues in respect of matters which the defendant 
cannot swear to in the first· instance, because it might lead to a tremendous 
waste of time. 

A. My humble opinion is that they will say according to their pleadings· 
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Mr. Justice Sfuart.-Q. Don't you think that a party might be allowed' 
to call the other party as of right? Take the case of a pronote. A man 
sues on the pronote. The defendant merely says " I put the plaintiff to· 
proof." Wh~· not put him into the witness-box and ask him whether the 
signature in the pronote is his or not. He has got to answer " Yes or· 
No." If he says "No," he can be prosecuted for perjury if the plaintiff 
proves it. "Cnder the present method he never goes to the witness-box. 
He knows that the case is against him and will hold on that case for 18 
months or two years and perhaps in the meantime, he may dispose of his 
property. 

A. I think the evil will be existing all the same whether he is examined­
before or after issues; because, I have known people committing deliberate 
perjury. Knowing that the signature is his, he will boldly say that th~· 
Bignature is not his even on the first occasion. 

Q. )fy experience of this is that these people are anxious not to commit 
themselves and they simply want to avoid saying yes or no. 

A. That is because they are not so large-minded as people in England. 
~~. I am not referring to England. I am thinking more of courts in. 

Burma . 
. 4.. Some of the Burmese, of course, most likely admit it because they 

have not learnt to speak so much falsehood as others who have been rather 
trained litigants . 

.llr. Chari.-Q. Are preliminary issues disposed of first? 
A. Yes, specially those which go to the very root of the case. 
Q. And after the hearing of the case is judgment delivered fairly ex-

peditiously? 
A. Yes. In some cases, for private reasons, it is delayed. 
Q. In (•omplicated cases? 
A. No, where judges wait for a bargain. 
~~. Is there any delay about the execution of decrees? 
A. I do not think that there is much delay. 
<1. Are the decrees executed fairly satisfactorily? 
A. Yes. .·' 
Q. What percentage of execution applications filed m money decrees are 

suceessful in realising the amount? 
A .. I think they are successful. People do not pay in a lum.P sum. They 

gentrall~· ask for instalments or if they cannot pay they go insolvent. 
Q. You do not think that the provision for payment by instalments is 

a bused hy the court? 
A. Xo, not at all. 
Q. Are claim petitions disposed of fairly expeditiously? 
A. Yes. 
~~. And suits arising out of them do not hold up execution? 
A. They are also generally disposed of speedily. 
Q. And appeals? 
A. In our district we find that they are disposed of speedily. 
<1. How long does it take for an appeal? 
A. In the district court not mere than· six weeks. I do not think that 

we go he~·ond that. 
Q. Do ~·ou always get the things done as they ought to be? 
A. Yes. 'Ye have got efficient judges. The gentleman who gave evidence 

this morning CUr. Gilbert) does things very expeditiously. 
Q. Are man~· appeals disposed of under Order 41, Rule 11 P 
.4.. Yes. 
Q. What percentage do you get rid of in that way? 
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A. All the undeserving appeals. 
Q. What about the codification of the Burmese Buddhist Lnw? Is it 

possibfe to codify the Burmese Buddhist Law? . 
Maung Tun lVin.~That is so complicated that codification would be very 

<lifficult. 
Q. The object of codification would be to make the rules simpler than 

they at present are. · · 
A. Burman customs are changing and very often rules are amended.· 
Q. You think that stereotyping of Burmese Law would prevent the growth 

of customs. .Would the people like codification because it makes the law 
simpler? 

A. I think they would like it if it is made simpler. 
Q. Is it possible to introduce a provision that adoptions should not be 

recognised unless there is a registered deed? 
A. I do not think that it would be possible in districts to have these 

. adoptions registered and in towns I think it could be enforced as the Transfer 
of Property Act was enforced. In the districts people follow their own custom 
-of adoption without any document and I do not think that they should lose 
that advantage. 

Q. Supposing a circular is sent round all the districts telling people that 
they must be careful that from 1st January 1925 all adoptions have to be 
registered. Then everybody is bound to know that adoption has to be by a 
registered deed. 

A. I do not think that people would like it. When we live together 
.as father and child we have to draw an inference from that. I think people 
like it more than the way you suggest and going to the registration office. 
Registration for adoptions would not be pop~lar. 

Chairman.-lt is not suggested that registration of documents should be 
the adoption ceremony. Adoption would be made exactly as it is done now. 

·Only the adoption would not be valid unless there is a registered deed. 
A. The Burmese people have no ceremony of adoption even now. 
Mr. Chari.-Q. What about the other suggestion with regard to registra­

tion of marriages? Do you not think that when a Burmese marries a second 
·wife it should be by a registered deed? 

A. }.Jaung Tun lV·in.-Under the present rules a Burmese can not marry 
.a second wife without the consent of the first wife. She is considered as 
a mistress. I think the present law is quite good enough. 

Q. And you· think there is no necessity for such a rule? 
A. No. 
Q. What about partitions of property? I mean ancestral property 

.among heirs. Sometimes it leaQ.s to difficu!ty! one cla~mi_ng ~hat the . pro­
perty has been partitioned and another cla1mmg that 1t 1s stl~l. undtVIded. 
Do you think that it is possible to make a rule that all parhtwns of the 
value of more than Rs. 100 should be evidenced by ·registered documents? 

A. I think the Burmese people seem to be very much satisfied with the 
present rules and there is no need for making a new rule. 

Q. The difficulty arises only when there is a dispute? 
A. I do not think we need such a rule for the present. 
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Evidence recorded at Mandalay. 

PRESENT: 

'lhe Hon'ble Mr. Justice L. Stuart,. C.I.E., I.C.S.-1\Iember. 

1\Ir. C. V. Krishnaswami Ayyar-Secretary. 

, Mr. A. G. MOSELY, I.C.S., District and Sessions Judge, Mandalay .. 

Written Statement. 
2. (a) Yes. 
(b) The primary cause is a general and psychological one. The men­

talit~· of litigants is the chief cause of delay, and they get the civil justice 
which they deserve. Too many litigants and witnesses have no regard for 
the oath, and no scruples as to methods. Their-. one object is to· succeed. 
Time is of little consequence. Lawyers are chosen for pertinacity and 
vehemence rather than skill, and litigants too often interfere with the 
law;:\·ers' conduct of the case. As to more special causes these are of many 
kinds. In Burma the clerical staff is poorly paid and inefficient. There 
is no offi<'er of the court except the judge to supervise them. The system 
()f recording evidence and writing judgments is antiquated. Judges are 
()verworked. Advocates receive insufficient remuneration, and do not prepare 
their cases. 'Vitnesses are far too numerous. " Fishing " cross-examination 
iB the rule. Advo<'ates are too prolix. Appellate courts insist on too 
elahorate judgments, and in particular on too elaborate a discttssion of the 
evidence. It frequently pays to contest a case merely to obtain delay. 
'l'he benami system, the joint family system, the large number of cases in 
which minors are concerned, maintenaRce, the facilities for filing speculative 
tmits in forma pauperis, the facilities for filing cheap declaratory suits, 
the prevalence of cross suits file~ merely for delay, the contesting of the 
majority of arbitration awards criJ. grounds of misconduct, these are some 
()f the main causes or symptoms of delay in ,civil regular suits that occur 
to me at random. 

This district court, more than any other in the province, is choked 
with miscellaneous work. Applications for letters of administration are 
mostly an abuse of the Act and field merely to get a declaration of title or 
heirship, and to obtain property. Half the applications in involvency are 
dishonestly made to avoid payment of debts which the debtor can pay. 
Most attachments in execution are followed by applications for removal of 
it. Execution is delayed by frivolous applications for delay by the judgme,nt. 
.debtor, and by applications being filed merely to save limitation. 

Evasion of process is the main cause of delay in appeals. 
3. A busy district court should have (\) a good !'horthand typist on 

.an adequate salary, (2) a sub-registrar who wouid :::eceive applications, pass 
interim orders, pass orders in uncontested ,and ex parte regu~ar cases, uncon­
tested probate cases, minor insolvency cases, execution cases, etc. There is 
far too much left to the judge himself to do. The majority of head clerks 
.or bench clerks can give little help in such matters. 

Changes in substantive law are needed. 

As to changes in the Civil Procedure Code, and in the practice of the 
court:-

(c) The judge should have power to refuse costs if the advocate is not 
properly prepared. 

(d) To order penal costs both interim and final where a defence is 
merely dilatory. 
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(e) To stop examination and cross-examination when "fishing" or 
unnecessary, for reasons recorded. 

(/) Appellate courts should not insist on too elaborate judgments or . 
discussion of evidence. 

(g) Appellate courts should be stricter themselves and encourage lower 
courts to be stricter in refusing to allow docum~ntary or other evidence at 
a late stage. 

(h) Commissions should be refused at a late stage. The prMent law 
merely allows a court not to wait for their return after issue. 

(i) It should be laid down that open commissions (usually executed by­
prolix members ~of the Bar) are the exception and commissions on interro-­
gatories the rule. 

(j) The court should have discretion to refuse commissions to another· 
province altogether, where some oral evidence in the province where the­
suit is :filed is obtainable. 
· (k) If at the framing of issues one of several parties and his pleader absent 
themselves (as is often done to avoid action under Order X, rule 1) the court 
should have power to decree the suit against such party including the 
persons represented by him. It should be laid down that every party or 
his ~ext friend or guardian ad litem shall personally appear at the :first.. 
hearing unless leave of the court has been otherwise obtained. 

(l) In Order IX, rules 9 and 13, the words " sufficient cause '' are too wicle. 
I suggest " sufficient cause which could not have been avoided with ordinary 
care and skill." These rules are much abused. At present if anybody­
catches the last available train or boat to attend, and that is late, applica­
tion is made for reopening. 

(m) Applicants in forma pauperis should be made to give security for 
costs if the suits appear to be. groundless or speculative, or for other suffi­
cient cause. 

(n) Order XVII, rule 3, does not give any scope to the court for 
penalising the defendant at a stage where the plaintiff has produced 
no evidence and the defendant has obtained time to do some act necessary­
to the progress of the suit and has failed to do it. This is the most. 
glaring defect in the Code, and one of the most prolific causes of delay_ 
The court should have power to impose not merely costs for an adjournment 
but penal costs, or to decree the suit. · , 

(o) The court should have power to refuse a proportion of the costs' 
where part of the grounds of appeal or application in review or revision are· 
groundless. 

(p) It should be made clearer that the court has power to refuse· an 
application under Order XX, .rule 11, without issuing notice to the decree-
holder. " 

(q) Appellate courts should be much strict(!r in allowing stay of executionr 
especially re costs. 

(r) The court should have power to decree a suit against a party who· 
refuses or neglects to amend an evasive pleading. . 

(s) The :filing of a written statement in regular suits should be compulsory 
and the court should have power to decree a suit if a written statement. 
is not :filed at the :first hearing. 
"' (t) In certain classes of miscellaneous cases (see question 36) and especially­

removals of attachments the courts down to and including :first class township 
judges should have the power to hear the case summarily in the manner done 
in criminal trials. 

(u) The court should have power without application to compel either party­
to take the oath in their place of worship and decree the case in default. 

(v) I would extend the scope of commissions for accounts. At pre~ent. 
the court has only power to appoint a commissioner to exami~e or adJUSt 
Jhem. I would allow him to r~cord evidence on them and a :findmg on them 
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and leave it to the court to accept or reverse that :finding. 

6. Yes, and particularly by officers officiating for a very, short 'time. 
Knowledge of the advocates, litigante and prevalent types of cases is essen­
tial. An officer who officiates for a short time cannot :finish any of his 
-work and usually :finds it useless to take up any long case. --

7. Yes. The old system by which there was a combined township judge 
.and additional magistrate in every township avoided this congestion. It 
also facilitated the litigants. and the service of processes. 

12. The district judge, Mandalay, has far too much miscellaneous work. 
The figures for 1922 were 276 cases in all-

of these 45 were applications for Letters of Administration, 
of these 16 were applications for Succession Certificates, 
of these 60 were applications for Insolvency, 
of these 85 were applications for removal of attachment, 
of these 9 were applications for review, 
of these 22 were applications for forma paupern, 
of these 21 were applications for Guardianship, 

=258 out of 276 cases, in a large proportion of which evidence was recorded. 
In 1923 out of 323 cases, 42 were for Letters of. Administration, 88 were 

for insolvency, 15 were for forma pauperis, 13 were for Guardianship. 
There was no additional district judge, till towards the end of the year. 

'There are ov'er 100 suits over Rs. 5,000 in value yearly, 200 appeals and 
.criminal work. With an additional district judge no further arrangement is 
necessar~. 

Otherwise I would appoint a sub-registrar (vide answer to question 3) 
.anyhow for cases up to Rs. 5,000, except these under the Indian Succession 
Act, or appoint the. sub-divisional judge district delegate (I believe there 
are none in Burma) and empower him to take insolvency work. I would 
not relieve the district judge of any non-judicial administrative work. 

13. (1) Yes, sub-divisional judges except in cases under the Indian Succes­
sion Act, (2) all officers. The crit~Hon is the volume of work in any particular 
station. 

15. ·we have only a few village headmen in Burma, specially empowered 
up to Rs. 20, no village courts. I would establish circle courts with exclusive 
jurisdiction in all types of cases up to Ra. 20 at :first. There may be loss of 

-efficiency at :first. But there is too much perfectionism in our present system. 
Lack of legal knowledge will be made up for by local knowledge. Specially 
empowered headmen do not care trying civil suits, and the people do not 
care to submit these to them at pret!ent. 

16. (a) Yes, a crying need in district courts. I would not trust sub-
-ordinate courts. No limitations. 

20. Yes. I would allow no second appeal under say Rs. 500 on a question 
-of fact under the Burma Courts Act where a subordinate court has been re­
versed on first appeal. 

22. Not as much as it should be, but increasingly so. It is inculcated in 
annual reports. Too elaborate judgments are insisted on by many appellate 
-eourts. 

24. See 3. 

2.5. I think tender to one of the family or a servant, plus endorsement 
by him, if accepted, should be made sufficient service. 

27. Evasive pleadings are common, particularly when Indian advocates 
are employed. 

28. Yes, by registered post, particularly in insolvency cases, where a 
large number of creditors are to be served. No, village officials have far 

K2 
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too many duties already, and it is nearly as easy to reach the witness Ot" 

party as the headman. 
33. Yes, but unfortunately the disclosure of the full case of either side 

would lead "to far more evidence being produced to meet it on the other 
side, and fabricated evidence at that. 

34. Not in this court, because it is considered unfair to require a witness­
to attend a. second time before the party bas paid his subsistence allowance. 
The practice is for the court to warn witnesses if the subsistence money 
is paid into court then and there. There is little consequent delay as th~ 
court considers it the party's duty to do this, and does not necessarily 
adjourn at the next hearing if he does not summon his witnesses and they 
are not served. 

35. Yes. 
I can. suggest nothing ex~ept mulcting the party responsible in costs. 

See prev1ous answer. If the hst filed seems excessive the court should be able­
to require an affidavit of what they are to prove. 

· 36 .. The ~anger of allowing proof by affidavit is· that it represents what 
t.be w1tn~ss lS tutored to say more often than what is his own knowledge or 
even behef. I prefer summary trial as in criminal cases. See 3 (t) above. 

37. I agree that if necessary after the examination has gone a certain 
length when the court is able to gauge the importance and relevance of th~ 
witness (including parties), it should have discretion to fix a time-limit. 
It should usually briefly record its reasons. I say parties, because the 
greatest abuse of the time and patience of the court is in the cross­
oxamination of parties. 

38. See answer to 16 (a). I would extend Order 37 to district courts,. 
anyhow in large towns and ports in Burma, 1\Iandalay, 1\Ioulmein, .Akyab­
and Bassein. This is urgently needed. 

41. Yes, I agree .to the suggestion. 
4::. In this court applications for arrest, attachment and injunction are 

often exa.ggerated so as to comply strictly with the provisions of the Code 
as to intent to avoid execution of the decree that may be pa;;;sed. They 
are usually well founded in fact. 

43. Yes. By preceut and exsmple of appellate courts exemplified in 
reported cases. -

44. Yes, when they arise and are not mixea questions of law and fact. 
On the other hand the number of frivolous points of limitation taken is 
legion. 

45. Yes, by subordinate and district judges. 
46. Yes. No rule. Executive orders by the High Court. 
47. (a) Yes. 
(b) and (c) By giving the cpmmissioner all the powers of the judge, 

including the power of requesting any party to pay the proportionate costs 
for any part of the hearing to the other side. 

(d) Yes. See answer to 3. 
49. Yes, where possible, if the next day's diary is not ,full. It usually is 

full. 
The only remedy is more judges, or skilled assistance. 
51. Yes in district courts; subordinate courts rarely get such cases. 

1\lost case; would be covered by summary procedure. See above. As it is, 
this court and I believe most courts give precedence where they can to such 
cases by fixing short dates for bearing. This:. of course too often means 2 or 3 
witnesses a day taken on days where there are vacant corner:s. See last 
answer tc 49. 

56. (aj Yes, six years is ample. 
(b) It would only encourage infructuous applications in execution made 

merely to keep alive the decree. 
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I would allow the decree-holder to applv any time within the six years. 
The intention of the three years' limit was 'to prevent speculative executions 
by a decree-holder who had abandoned Ieal pursuance of h!s d~cree. The 
effect, however, was to encourage infructuous ones to keep It ahve. 

72. No. (And it may be remarked such witnesses are more l?ften tamper~d 
with than anv others. They have merely to say that they Signed, but did 
not see the ~ortgagor do so). Yes, the only danger is impersonation. Iii 
must be understood that mortgages of immovable properties only are in ques­
tion, and not hypothecation deeds. 

74. I would restrict the disability under section 6, .Limitation Act to one 
year after the disability clauses. I would scale the periods down generally. 

75. I would insert provisions in the Probate and Administration Act and 
Guardian and Wards Act and Succession Certificate Acts to ensure that no 
court need enquire into the application when it is of opinion that· it is not 
bonci fide. (and merely a cheap form of trying to obtain possession of pro­
perty). I would allow no gifts by way of advancement to minors. I would 
extend the doctrine of section 53, Transfer of Property Act on the lines 
of sections 53 and 54, Provincial Insolvency Act. I would put the burden of 
proving consideration on the seller and deem the transfer fraudulent if 
within a certain date of the debt or suit, and if thereby the creditor was . 
defeated. It is a question whether the plaintiff in a simple money suit should 
not have the power to add the transferee of t'he defendant's property as 
defendant where he raises such allegations instead of being compelled to 
file a separate suit against the transferee. 

76. No. This mainly agricultural province is not ripe for it, if this 
means partitions amongst co-heirs. 

77. I would agree, including private c~mpanies. 

81. I would agree; whatever the preliminary hardships, and I think there 
would be little real hardship. 

82. Yes. Suits for divorce and division of joint property should pay 
half ad valorem fees on the property. 

84. The facts should he state4 in the plaint and if not so stated and proved, 
the suit should be dismissed. ·· 

85. Yes, demurrage, collision, loss by accident or negligence to freight 
or cargo and insurance cases and any cases where the court considers that 
lengthy evidence as to accounts or to tho :p:-i;:;;; or .... ~ue of goods or produce' 
o~· iive stock is required which can be more conveniently so taken. 

General.-! think the relief most required is to relieve the judge of the­
burden of recording evidence wherever possible, and that it can easily and 
safely be done by extending the powers of commissioners, by provision for 
the appointment of referees, and sub-registrars, and by providing for powers 
of summary trial 

Memorandum of the oral evidence of Mr. A. G. MOSELY, I.C.S.~ 
District and Sessions Judge, Mandalay, taken in Mandalay 

on Wednesday, the 7th May 1924. 

Has been here with exception of a few months for the last four years. 

His views. 

1. Summary Pou:ers.-In all suits of a nature cognizable by a small cause 
court, district judges and selected subordinate judges should have powers of 
a small cause court and employ small cause court procedure whatever the­
valuation. 
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2. English should be the court language of district courts. Burman can 
be written fairly legibly, but it would save much time if plaints, written 
statements, and applications were written in English. Evidence is at 
present recorded in English. He foresees no hardship to litigants. 

3. Limitation of the number of advocates to the number for whom there i:i 
work. The present overcrowding lowers .the scale of fees, so each man is out 
to get as many cases as he can, and neglects thetn. Further it leads to 
encouragement of litigation by members of the Bar. The result desired 
could be effected by limiting the vacancies in law colleges to a number of 
students who would be selected by competitive examination. There are 57 
practising members of th.e Bar in Mandalay town alone, viz .. :-

9 Advocates. 
12 First Grade Pleaders. 
33 Second Grade Pleaders. 

3 Third Grade Pleaders. 

4. Record.-The record of evidence in· all cases should be the judge's 
notes. Limits this to district judges and selected subordinate judges. Same 
procedure as on the Original side of the High Court. 

U. District court to be a court of record with powers to punish for 
contempt, mainly in respect of witnesses and defendants. 

6. Applicatidns for adjournment by plaintiffs without prosecution of case, 
in order to put pressure on defendants. This is notie!eable in matters of ex­
~cution. The difficulty arises in this way. When the courts to overcome this 
abuse dismiss suits for want of prosecution, appellate courts are apt io 
restore. 

7. All execution and miscellaneous proceedings should be recorded in 
~;ummary form. 

8. An application in execution should open the record of execution of that 
decree. All subsequent applications should be added to that record and 
treated as part of the same record. This would obviate necessity of filing 
a fresh copy of the decree on each occasion. 

9. Order 21, Rule 69 (2) suggests it would be sufficient to notify adjourned 
date by slip over original notice or otherwise instead of issuing fresh 
proclamation. 

10. Substantive Law.-The law should be clear on the following points. 
Is it permissible for a. defendant in a suit on a Negotiable Instruments to 
claim the right to reopen the accounts generally or in particular to question 
the validity of previous negotiaable instruments, the satisfaction of which has 
formed the consideration or a portion of the consideration of the instrument 
in suit? ·Should the court have discretion in the matter? Should the dis­
cretion of the court in granting o~ refusing the grant of leave be open to 
appeal on revision. 

The law should be amended if necessary to prevent it.; being put forward 
as a reason for special indulgence that a party's accredited agent has not 
~>hown diligence in prosecution. 

Applications (a) for Letters of Administration, (b) for ~ustody of minors' 
property. 

The trial court should have discretion to refer parties to a regular suit 
in cases in which title to the property is involved. This would save time in 
the end. 

Illustration.-A dies, B applies for Letters of Administration of his estate 
as his adopted son. The adoption is denied. Here B's object is really 
to obtain possession of the property against the heirs under the personal 
law, and thereby to collect rents. 

Burma Joint Family System.-Buddhist Law. A definite ruling is 
desired on following point. Husband and w_ife join partnership. Ha.s a 

. husband power to transfer joint property, and 1s such property responsible 
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for debts where debts are incurred for common purposes. The burden. of 
proof that debt.B were not contracted for common purposes should be on person 
contesting alienation, 

11. Fraudulent litigation by money-lenders. There is much petty fraur.l b:J­
Durman petty money-lenders on small promissory notes especially when exe-. 
cuted by illiterate persons. This might be met by registration being insisted 
on. 

12. Sabape.-Money-lender advances Rs. 100 to the cultivator in .Tuiy. 
Cultivator repays 100 baskets of paddy (basket 46 lb.) worth Rs. 200 in 
January= 200 per cent. . 

That is a common form of loan. 
13. 

Estimated work. 

Sessions cases 

Criminal appeals 

Criminal revisions 

Civil regular suits over 5,000-
(1) Nurmal 

(2) Arrear'S 

Ci vii appeals 

Ci vii mi'¥!ellaneous 

Executions 

. 

30 

34.5 

250 

50 

87 

110 

350 

310 

Estimate for Lower Standard. hearing. Burma. 

60 50 100 

34i 500 51) 

. 15 300 20 

150 20 

261 

37 ·100 

100 20 

10 20 

Work for :May 1924. 
4 days, Criminal Appeal 

25 working days. 
Writing judgments. 

7 , Sessions , .·' 15 Regular suits in 6, 136 witnessea 14 , Civil Work • 
cited, rest lists not ready, 16 civil 
appeals hearing, 21 miscellaneous 
cases. 

Memorandum of the oral evidence of U SAN UN, Chairman, 
District Council, Shwebo, and Mr. BONNERJEE, Secretary, 

Bar Association, Shwebo, taken in Mandalay, 
on Wednesday, the 7th May 1924. 

(No Written Statement .received.) 

T k t th {
Mr. U San Lin does not know English. 

a en oue er- .. 1 B . . 
" r. onnerJee mterprets. 

System in Sbwebo is non-regulation u~der which the same officer has crimi­
nal, revenue and civil powers. Objects to that. Wants whole time civil 
courts. Present system causes witnesses to be called back, and throws ou~ 
members of the Bar. There are in Shwebo the following townships:-

Shwcbo. Taze. 
Kinu. Kyunhla. 
Wetlet. Taboyin. 
Yeu. Kanbaln. 

These places are 25 miles apart. 
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I would substitute 2 sub-divisional courts with powers up to Rs. 5,000 and 
amaH cause court powers up to Rs. 100 going on circuit. 

Quality of present officers leaves much to be desired in knowledge of law 
and appreciation of evidence. The work is amateurish. 

The number of lawyers in the District is approximately:-

Shwebo 17 
Kinu 5 
Wetlet 4 
Yeu 4 
Taze None. 
Kyunhla None. 
Taboin 1 
Kanbalu . · None . 

They do all work civil, criminal and revenue. Shwebo is a Municipality. 
Yeu has a town committee. The remainder are large villages. The personal 
law in civil suits is mostly Buddhist law. Eastern Shwebo is fairly well 
populated. 'Vestern Shwe-bc is not. There are many suits on mortgages and 
promissory notes. The remaining litigation is mostly such litigation as is 
common amongst villagers. Process-serving is bad. Suggests assistance by 
headmen of villages. They are not very satisfactory but could help. Identi­
fiers not employed.. In favour of use of the post office as additional means of 
service. Also advocates use of pleaders' .clerks. A mortgage case would take 
about a year. A case on a promissory DQte would take from 11ix to eight 
months. A suit by a claimant alleging adoption would take from six months 
to a year. The people are reasonably honest .. Mr. Bonnerjee practised in 
Midnapur. The Burman, in his opinion, compares favourably with the 
l\Iidnapur witness. He would give false evidence to oblige a friend but not 
mar1y would do so for money. There is much oral evidence in money suits. 
Forgery is not common. Yery few suits are instituted on forged promissory 
notes. There are mills in district but very little commercial litigation. 

Mr. U San Lin opposes codification of the Burman Buddhist Law. 
Mr. Bonnerjee favours it. Mr. U San Lin's position is that the law is con­
tained in sac-red books, and that Buddhists would resent codification. He 
has no objection to registration of the factum of adoption as an essential to 
a valid adoption provided no fee is charged for registration. 

Pleadings should be simplified. Order 6, rules 2 and 3 should be followed. 

Service of Summonses.-The co~rts are unreasonably strict in insisting on 
personal service on the defendant. They overlook the provisions of Order 5, 

'Rule 15. 

1\fany judges refuse to hear the witnesses who are present when all the 
wnne"Ses are not present. The judge frequently will hear some witnesses 
and direct others to come again. Judgments are frequently delayed., 

Arbitration.-Objects to the practice by which parties obtain adjournments 
stating that they have arrived at an agreement to settle the matters amicably 
according to the decision of a certain person or certain persons but without 
iiling an agre-ement to refer or seeking the intervention of the court. 

Execution. 

Execution in nll courts is left to clerks and not done by the presiding 
offi<'er himself. Warrants for arrest should be executed in any district. 
AttschmPnt before judgment should be granted more freely. 
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Mr. J. N. BASU and Mr. L. K. MITTER, Representatives of 
the Bar Association, Maudalav. · 

WRITTEN 8TATEVF.Nr. 

1. A. 

First appeals, 6 months. 
Second appeals, 4 months. 
liiscellaneou"', 3 months. 

Original suits-
Title, 1 year. 
Money, 6 months. 

High Court. 

District Court. 

Regular appe!lls, 3 months. 
Miscellaneous, 2 months. 

Sub-Courts. 
Title, 6 months. 
Money, rent and others, 4 months. 
Small Causes, 2 months. 
Claim proceedings, 2 months. 
2. Yes, main causes of delay:-

(a) Difficulty and delay in serving process. 
(b) Over-crowding of judge's file. 
(c) Want of adequate legal training of the subotdinate courts and 

appointing inexperienced and untrained men to high judicial 
posts. 

(d) Interpretation of non-Burman witnesses, and translation of non­
Burmese Account Books. 

(e) Examination of witnesses on commission and interrogatories. 
(/) Inexperienced pleader&'.handling title suits. 

'(!l) Non-use of discovery and inspection rules. 
(h) Sometimes the tactics of the parties. 

S. Remedies suggested :-
(a) Processes to be sent by pOl:lt to village headman, and panchayats, 

who are to serve them. All registered companies to be served by 
post, the Manager to be declared competent to prosecute or 
defend on behalf of his Company; process-servers to call at 
pleader's office before going to serve, processes may be handed 
over to parties for service, when they so desire. 

(b) All ex parte cases may be decided on affidavits. 
(c) Compulsory u9e of the discovery as to admissions and documents 

before issues and penalising non-use by separate costs. 
(d) Full examination and cross-examination of the parties before issues 

. are framed. · 

(e) Effective check of the ministerial and pr!)cess-serving departmfmts 
which are corrupt from top to bottom. 

(/) Trial of title snits and suits of intricate nature by experienced and 
trained judges only. 

4. Recruitment is faulty, and absolutely unsuited to present circumstances. 
(a) Excepting High Court and district judges, all other judges must 

go through a probation of 2 years at a lawyer's office or at least 
10 years original practice. 
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\b) All judges both Provincial and Imperial, should be recruited from 
the Bar, for district judgeship 10 years, for others 5 y!_!ars 
practice necessary, only a district judge of 10 years standing is 
fit to be High Court Judge. 

(c) No I. C. S. man should be appointed as district judge until 
he has put in ten years in civil work. I. C. S. men before 
being appointed as a judge or magistrate should be apprentices 
for two years in an experienced lawye'r's office. 

6. Not appreciable in civil cases in Burma where there is so much corrup· 
tion transfers are called for more often than in other provinces. 

7. People do not get justice from courts generally. Th'e judges are made 
mere machines for quick disposal of cases. Their prospects and promotion 
depend upon the outturn of decisions. The trial judge's findings on facts 
being almost final in most, if not in all cases, the hurry to dispose of cases 
is disastrous. The judge must not be slow, lazy or ignorant ')f law and 
procedure and should have experience. There· should be a board formed, 
consisting of at least five persons-one High Court Judge, one experienced 
district judge and three experienced lawyers, who should every year audit 
and i:lcrutinise district judge's annual reports and suggest rules towards 
efficiency and quality of work done by all courts subordinate to the High 
Court. 

8. Not in Burma, where lawyers are engaged not per day, but for the 
whole work, and therefore lawyers are more interested in speedy disposal of 
cases in their hands here than in other provinces. 

9. The following cht>cks are suggested:-

(a) District judge should devote more time to inspection of subordinate 
courts and offices, and submit results to the board. So he should 
be relieved of trying original suits and appeals ordinarily, Probate 
Administration, Guardianship, Land Acquisition and such 
original cases as are considered necessary; other judges may try 
non-contentious cases, according to their respective jurisdictions. 

(b) Title suits should be tried by experienced subordinate judges ex­
clusively, they may hear appeals, etc., and claim cases, some­
times. 

(c) 1\Iunsifs and myooks may try rent suits, money and other cases. 

10. No. 
12 and 13. See answer to question 9. 
14. See answer (a) to question 3. Judges of such courts to be selected 

from a panel consisting of 15 to 20 deserving men elected every year in the 
locality. Each bench to consist of 3 judges ordinarily, in intricate matters 
'5 judges. No rules of Evidence, Limitation and other Acts, of the legislature 
should handicap them. No appeal and revision should lie against their 
judgments but they should not execute their decrees, but should send them to 
ordinary courts. 1\Iay try suits up to Rs. 200 in value. 

17. No. · 
18. Reports to higher courts should not be curtailed or handicapped, a~:~ in 

Burma the judges are untrained and inexperienced mofussit advocates not 
up to the mark, and the lower judiciary and occasionally the higher are 
corrupt and inefficient. 

20 and 21. No. 
22. Yes, the power is already exercised too drastically. As long as better 

judges are not available, it is unfair to be so strict. 
2~. Not ordinarily; there may be some exceptions. To exact deposit would 

amn•mt to a denial of justice, in most cases, especially in a corrupt country 
lil!;e Burma. (2) Suggestion not acceptable. 

21. Already answered. 
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25. Regarding section 106, Transfer of Property Act, it may be tried first 
in big towns. 

26. Pleadings should be a. bit stricter but not after English writ till we­
get better judges and lawyers in the mofussil. Non-compliance might be 
penalised by separate costs. 

27. They are not strictly followed. 
28 to 33. Already answered; see Question 3. 
34. Parties are very much inconvenienced and annoyed at repeated attend­

ance at courts, without being examined. They have no decent place to sit 
or wait. There should be a special place for women. They are invariably 
asked to attend court at 10, A.M. without any reference to courts, time or the 
cause lists or convenience of witnesses. After first summons parties may be 
asked to bring their own witnesses and courts should warn their attendance 
next time without fresh summons. 

35. Yt>s, owing to untramed judges and lawyers the judges do not read the 
proceedings carefully before they begin the trial. 

Latter part answP.red already. 
36. Yes. 
37. No, not in Burma and in provinces whe're there are untrained judgea 

and magistrates. ' . - · 
38. Not in Burma. 
40. No. 
41. The bailiff is generally made the guardian ad litem. 

41. The bailiff is generally made guardian ad litem. No officer of court; 
can do any justice to the minor's case. A list of pleaders agreeing to act as 
guardian ad litem should be kept in every court-they should be selected in 
rotation by the court. Their fees should be settled per case, making it un­
professional conduct if they neglect. A lot of time and money would be saved 
thereby. If one retires after appointment, the next in the list to be cho...,a 
and so on. 

42. The Code gives sufficient check already. 
43. Not in this province, bt~i judgments are unduly delayed in delivery. 
44. Not generally, but sometimes when pressed by lawyers. 

45 and 46. Much is left to the clerks, the judges only put their initials. 
thereon; only in big towns judges consult the pleaders, but not in mofussil. 
No case should be fixed without l!uch consultation beforehand. There should 
be separate column in the diary sheet for pleader's initials to every ordel" 
passed by the judge in the case. 

47. Yes, open commission should be the rule. Commissioners to be em­
powered to disallow Irrelevant questions. 

48. Yes. 

49. No. When judges are anxious- for disposal only, big and heavy cases 
are put off on some pretext or other. Pleaders sometimes have to put 
some kind of adjournment petition to humour the judges. There ehould be a 
separate list ef pre-emptory hearing c-ases and the dates should be :fixed by the 
judges in consultation with pleaders. Adequate explanation should always 
be called for in default and put up before the committee by the district 
judge. 

50 and 51. No. 
53 and 55. Yes. 
57 to 59. Yes, delete 2nd proviso to Rule 16, Order 21. 
60. No objection. 
61. Special notice unnecessary, (b) delete altogether Rule 21, Order 22. 
62. Leave it as it stands. 
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63. First part--No. 2nd part-Yes. 
64. Yes; may be simultaneously issued. First notice personally on par­

ties; subsequent ones on pleader, unless special notice to parties is deemed 
n&<;essary. 

65. Yes. 
66. Yes. One decree is sufficient in simple mortgage-suits. Reply to the 

latter part, No. • 
67. Stay on insufficient grounds may be penalised by heavy costs but not 

by compensation. 
68. Security may be demanded before stay. 
69. Yes; very much. Insolvency law should be elaborately codified with a. 

strict eye against its abuse. Combination between debtors and creditors, 
combi:qation between some creditors and receivers, security of properties by the 
debtors are some of the flagrant' malpractices. The office of the receiver should 
"be a permanent one, and a pleader of at least 10 years experience should be 
appointed with a. consolidated pay and no commissions. But contentious cases 
may be tried by judges having jurisdiction. , 

70. Yes, attachment before judgment may be effected outside jurisdiction. 
72. Attesting witness's examination need not be compulsory. Admission 

of execution and consideration before the registering officer may be taken as 
prima facie evidence, throwing the onus to prove contrary on the other party. 
Similar rule as to ·such admission before a notary public. All other docu­
ments may be executed before an officer like a notary public, certificate of such 
notary public may be taken as prima facie proof, throwing the onus on oppo­
site party to prove the contrary. 

73. Yes, may be tried. 1\Iuch time and money is wasted in securing 
"certified copies." The copying departments are nuisances to partjes and 
pleaders. This department should be overhauled. 

75. The managers of registered :firms should be empowered to prosecute 
or defend suits and receive notices, etc., on behalf of Companies. Benami 
eystem may not be recognised by courts . 

. 76 to 78. Yes. 
79. No. 
80. Thumb impressions should be taken in the presence of the registering 

officer, and a pleader's identification made essential, who should also attest it, 
in the presence of the officer. 

81. Benami transactions may be declared illegal. 
82. Frivolous suits may be penalised by heavy costs, malicious or false 

suits may be penalised by exemplary compensation. 
83. Attestation necessary in all cases, but proof by attesting witnesses 

not compulsory. " 
84. Champertous agreements should be registered. 
85. Yes, more resort to arbitration imd formation of panchayat courts. 

Referees· where expert knowledge is necessary. · 
86. Yes, very much--only Privy Council and Full Bench Rulings. 
87. Codification of Hindu, Muhammadan and Buddhist Law absolutely 

necessary and immediately called for. 

Memorandum of the oral evidence of Messrs. J. N. BASU and L K. 
MITTER, Representatives of the Bar Association, Mandalay, 

taken in Mandalay on Wednesday, the 7th May 1924 . 

. Pr?cess servin!7.-Staff in 1\Iandalay inadequate, inefficient and unde:-­
paid. Delay in district judge's courts mainly in original suits. The inter-
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pretation of the evidence of Chinese, Tamil and Gujrati .speaking wit;.. 
nesses and other witnesses speaking languages other than Burmese is done 
most inefficiently. Only lately there have been interpreters and there is no 
Tamil interpreter at present, and no translators' department. The Bar are· 
in favour of whole time civil judges who tour. · 

Panchayat and 1Jillage courts should be given exclusive jurisdiction, and 
make them compulsory. (I explained to them the Punjab arbitration system. 
They considered it an excellent idea.) 

In outside districts there is a. serious grievance that witnesses are brought 
to court and then sent away. In Mandalay the work is better done. 

Dates ar~ not fixed in the outside districts by the judges themselves and 
they do not estimate the time required for hearing the cases. Too much is 
left to the clerks. (I put to them the United Provinces registered address 
idea. They thought it a good idea provided that written notice as to necessity 
of recording address was served on the person affected.) 

Insolvency in a hopeless muddle. The law wants revision. 
The l\landalay Bar Association while recognizing the difficulties of codi­

fication is necessarily in favour of it "as the Jesse!" of two evils." 

Written statement of the Hon'ble Mr. Justice. C. P. R. YOUNG, 
of the Rangoon High Court , (not examined). 

I propose to confine my remarks to the Original side of the High Court, 
that being the side of the court with which I am most familiar. 

1. I think six months may be regarded as the period reasonably required 
for the disposal of original suits. 

2. The period now taken for the disposal of these proceedings exceeds what; 
I consider to be the reasonable limit in most cases. . 

I consider the main causes of the delay to be the habit of the advocates to.· 
apply for adjournments. They fife the plaint or written staiement as the 
case may be, and then go to sleep till the case appears in the warning list: 
then they wake up and apply for inspection of documents, interrogatories and 
what not and when the case comes on for hearing both parties unite in saying 
that they have not had inspection. · · 

3. I should suggest the introduction of some such procedure as the Englislt 
summons for directions (Order 30). . 

4. I don't think it necessary to alter the present method o{ recruitment of 
High Court Judges. 

7. I cannot prescribe a standard of efficiency for a High Court Judge as 
regards amount of work to be done. 

8. I think the present delay is perhaps partly due to the concentration of 
many civil courts in Rangoon, but more largely to the concentration of work 
in a few hands. 

9. I think the jurisdiction of the small cause court might be increased with 
advantnge-r.ot the pecuniary jurisdiction. 

15. But by a restriction of Schedule 2 of the Provincial Small Cause Court 
Act, e.fl.; I would allow a small cause court to try petty claims under Order 21, 
Rule 63, and generally suits for compensation under article 35 where the com­
pensation claimed did not exceed Rs. 2,000. I see no objection to suits to en­
forNl simple mortgages by the sale of the mortgaged property and also suits 
relating to small partnerships with a capital of under Us. 1,000 being dealt 
with by the small cause court. · , 

17. I think sub-registrars might well be allowed to try any class of u~-' 
contested suit without limit of jurisdiction. 
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·• 19. I woulc}. do away with the right of Letters Patent appeal from th& 
Jildgment of a single judge except when such judge certifies that the case is 
one fit for appeal. I agree with the suggestion in 19 (b). 

20. I think no second appeals should be allowed in cases of Rs. 500 and. 
nnder. 

21. I agree with- the suggestion. 
22. Yes. · 
23. I agree with both of the suggestions. 
24. Vide answer to Question 3. 
25. I think the application to civil suits of the procedure under section 

106, Transfer of Property Act, desirable. 
· 27. They are not much neglected in the High Court. 
28. I don't think the more extensive use of the post office for the service· 

of notices and summonses desirable, but I think the village officials might be· 
used for serving process. 

29. Yes. 
30. I think this is usually done. 
31. I would suggest that parties be required to hand into the court a 

joint memorandum of the issues on which they wish to go to trial. 

32. The provision. of Order X are generally speaking neglected in the 
High Court. The pkadi"ngs and issues render it unnecessary. The provisions 
of Order XI are taker(fu}l advantage of. The provisions of Order XII re 
the admission of documents and facts are not generally utilised. The reasoD< 
of the neglect is that counsel only finally prepare themselves for the hearing 
at the last moment and that generally speaking the case is got up from 
beginning to end by him and there are no solicitors. I cannot suggest any 
remedy in this province where the costs are on the lump sum principle. 

33. I think the pleadings, if properly drawn, are sufficient for the purpose, 
and I would not lllake two bites at one cherry by examining the plaintiff 
and defendant as a preliminary measure. 

· 34. When adjournments are granted it is impossible to keep the witnesses­
hanging about for, perhaps, weeks. 

3.3. I don't think much unnecessary and avoidable oral evidence is let in 
in the courts of this province. · · 

36. I think that the suggestion that affidavits should be the primary mode­
of proof in the cases specified, and that oral evidence should only be allowed 
on cause shewn and on the prepayment of special costs, a good one. 

37. I don't ~pprove of the suggestion that courts should have discretion. 
to fix a time limit for the examination and cross-examination of witnes::~es. 

38. I would extend the provisions of Order 37, Civil Procedure Code, to 
rent suits, eviction suits and mortgage suits, including redemption suits. 

41; I think the suggestion that the plaintiff should be made to name a&­
many guardians ad litem as he conveniently can and that the court should 
select the most fitting out of those consenting to act a good one. 

42. There are of coursa cases in which ex parte injunctions are found to 
have been improperly applied for. I can suggest no other remedies than 
costs and compensation under section 95 of the Code. 

43: I don't know tlaat the judgments in this province are often unduly 
long and as they are written in a judge's spare time, I don't know that it. 
interferes with the speedy despatch of business except by tiring him. 

44. I think preliminary law points going to the root of the case are­
usually disposed of before going into evidence in this province. 

45. Dates for original hearing are not usually fixed by the judges them­
selves : dates for adjourned hearings are so fixed practically in all cases. I. 
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.don't think that the practice of having the dates of hearing fixed by the 
Registrar has led to any delay. 

47. The only solution is to enable the co~missioners to disallow irrelevant 
.questions, but this would be tantamount to having two judges in one case, 
-which I think is objectionable. I would approve the suggestion that written 
interrogatories should be the rule, except where special leave of the judge is 
given. 

48. I don't think the insistence on written applications for adjournments 
would have much effect in speeding u~ work. 

51. Commercial suits might with advantage be given priority over other 
-cases in the subordinate courts. 

57. I would not alter section 66 of the Civil Procedure Code, so as to pre­
vent any party to the suit in execution of which the sale took place from say­
"ing that the apparent purchaser is not the real purchaser. 

To do so would, I think, encourage the practice of buying benami and the 
" p!irty to the suit " might be a bona fide creditor of the real purchaser in 

·respect of another claim. If this latter contingency were provided for, then 
I see no objection to the proposal. 

58. I think the suggestion a good one. 
59. I see no reason why the second proviso to Order 21, Rule 16, Should not 

'be modified so as to allow the questions between the holder of the decree and 
the judgment-debtor or debtors being settled in execution under section 47: 

60. I think the deletion of Order 21, Rule 21, would in many cases lead to 
unnecessary and spiteful arrests. 

61. I think the delay in executing the decree requires explanation and 
that the party against whom execution is to issue should be heard. I would 
not therefore delete Order 21, Rule 22. 

I consider the enabling power in clause 2 sufficient to prevent hardship. 
I think also it would be objectionable to allow the decree-holder to issue 

the notice him8elf. · • 
62. I think.a provision that there should be no interim stay in the case 

-of money decrees would work hardship. 
64. I think the judgment-debt.~;tr or his vakil should in all cases be served 

with a copy of the proclamation of sale. I see no reason why writs of attach­
ment and sale proclamations should not issue simultaneously in all suits. I 
think notice might be served on the vakil provided he continues to represent 
the judgment-debtor and that that should be sufficient notice. 

66. I see no necessity for a final decree in simple mortgage suits nor do 
I think it necessary to have a separate personal decree when the security has 
been exhausted. 

67. I would invest the· appellate court with jurisdiction to award mone­
tary compensation in cases in which they are satisfied that orders staying 
execution have been asked for and granted on insufficient grounds just as in 
·cases under section 95. 

69. Insolvency naturally hampers a decree-holder getting the fruits of his 
·decree speedily, as the whole estate has to be wound up and the decree-holder 
only gets a pro rata proportion of his decree. 

70. I think the provisions for arrest and attachment before judgment 
sufficiently provide against the evils mentioned. 

72. I don't think much time is lost by the provision that the plainti~ 
suing on a mortgage deed must call an attesting witness if available, and I 
think it a valuable provision '>O long as the law requiring attestation remainB 
in force. I would not allow every mortgage deed to be presumed to be vahd 
and make the person who disputes it prove his case. 

73. I see no reason for insisting on certified copies, provided that the other 
,side consents to the reception of uncertified copies. · . 
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76. I would agree that all future partitions of immovable property sho.\lld 
be evidenced by a registered document. I would also "introduce a similat" . 
provision in the case of future adoptions. 

77. I agree that there shou,d be a similar provision as to partnership9 
started with a capital of Rs. 100 and more and as to all contractual partner· 
ships. 

78. I agree that the doctrine ot part performance practically negative!t 
the provisions of the Transfer of Property Acli as to creation of titles in 
immovable property and should not be allowed in this country. 

79. I also agree with the proposal contained in this question. 
80. i: would adopt the principle contained in this question subject to the 

limitation that the document affected property to the value of say Rs. 100. 
81. The enactment of such a rule would undoubtedly assist in the speedier 

realization of th~ fruits of a decree, but I think the proposal too drastic. 
· · 82. I think that frivolous suits could. be reduced by the method suggested 
~.nd I would suggest that the judge might be given a discretion to enhancer 
court-fees up to double the amount. 

83. I see no reason why mortgage deeds should be put on a different 
footing to sales and leases as regards attestation. 

86. Yes, the multiplication of law reports has interfered with speedy jus­
tice. None but authorised reports or actual judgments taken from the record& 
of the courts should be citable. 

Written statement· of the Hon'ble Mr. Justice B. H. HEALD of the 
Rangoon High Court (not examined). 

l..No answer. 
2. (1)" Dilatoriness of legal practitioners. 
(2) Untrustworthiness of process-servers. ·. 
3. (1) Improvement in the professional conscience of legal practitioners. 

.. (2) Lay down definitely that the absence of a legal practitioner shall not 
• by itself be .regarded as sufficient cause for an adjournment. 

(3) Pay process-servers better . 
. 4. No. 
5. No. 
6. No. 
7. A standarJ of worli: for ea<:h class of court was drawn up some years 

·'!go and is I beli~:>ve now being .revised. An officer who allows his work to 
get· into arrears owing to failure to. come up to that standard should not be 
-::onfirmed if on probation or promoted if substantively ~J-ppointed. 

If an officer who has been confirmed in any particular appointment fails 
permanently or repeatedly to work up to the required standard, that should 
of itself be sufficient ground for reducing him to an inferior post. 

8. This is certainly so in Rangoon. 
9. I do not think so. The jurisdiction of courts has lately been revised. 
10.. No. 
11. Already provided for in the Burma Courts Act. 
12. No. 
13. I do not think so. I would not invest any. 
14. I think that the experiment might be tried up to Rs. 20 in value­

the llrders to be subject to revision by the judge of the township court and 
not the township officer as at present. I must say however that I have a 
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poor opinion of the work at ·present done by village headmen, but they might 
possibly improve with practice. 

15. I see no objection to small cause courts dealing with suits for the $Pole 
of mortgaged property or partnership suits within the pecuniary limits of 
their jurisdiction. · 

16. I have no experience of such summary procedure. 
17. I would not invest sub-registrars with any jurisdiction. 
18. In view of the present state of efficiency and legal attainments of the' 

district and subordinate judges, I do not think that the right of appeal is 
granted in too many cases. 

19. (a) No. On the appellate side a certificate is already necessary. 
(b) I approve of it. 
20. Frivolous second appeals are filed but I do not think that the propor· 

tion is very high. I do not approve of the suggestion. ' 
21. No. 
22. Yes, in the High Court and in some district courts. 

23. I would restrict the right of revision strictly to questions of jurisdic­
tion and points of law. I would accept the sugge~tion that in cases· of revisioa 
under the Provincial Small Cause Courts Act the decretal amount should be 
deposited before a revision petition could be presented. I would not' accept 
the suggestion that there should be no revision of interlocutory orders which 
can be attacked in appeaL My reasons are given in 11 L. B. R.J 65. 

24. No suggestions. 
25. It might be tried. 
26. I think that plaints are as satisfactory as can be expected in view 

of the present attainments of legal practitioners. 
27. I do not think so. Rule 14 of Order 7 is not infrequently disregarded. 
28. In towns-yes. Outside towns-No. Village officials could not be 

used. 
29. Yes, certainly.' 

... 

30. I would accept the sugge~.tion. 
31. I think that, on the whole, issues are as well framed as can be expected 

in view of the attainments of the judges in subordinate courts. 

32. There is a tendency to avoid the examination of the parties before 
issues are framed and if they are examii_1ed, to treat their statements as evi­
dence in the case. Little use is made in subordinate courts of Order 11 and 
practically none of Order 12. The reason is the ignorance of the lower grades 
of legal practitioners and the remedy an improvement in the training o,f 
practitioners. 

33. I am in favour of the examination and cross-examination of the parties 
before the framing of issues as part of the trial. 

34. I do not think that it is strictly enforced. The difficulty is that par­
ties are reluctant to have their witnesses arrested and do not desire to liave 
the provisions of Rules 10 to 13 enforced. The remedy is, I think, for courts 
to fine witnesses under Rule 12 ex suo motu which they do not do at, 
present. · 

3.3. The only suggestion which I can make is that the court might be ·· 
empowered to refuse to summon particular witnesses unless satisfied by affi­
davit that their evidence is material. 

36. I would accept the suggestion only in respect of uncontested succes-
sion certificate proceedings and ex parte proceedings. 

37. I do not think that the suggestion is practicable. 
38. I have had no experience of the working of that order. 
39. So far as Burma is concerned no change is neceS>!:lry. 
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40. I think that it is possible and desirable to throw on legal represent­
:atives the duty of getting themselves brought on the record in suits affect­
ing the estate in which they are interested. I should be inclined to provide 
-that any decree against the legal representatives of a deceased person binds 
the estate of the deceased as against every person who is or claims to be a. 
1egal representative of the deceased and who had notice of the suit. 

41. I do not think that much delay is so caused. Burmans have little if 
any objection to ·being appointed guardians ad l'item for their minor rela. 
-tives. Guardians so appointed are not proper guardians in any strict sense 
-<>f the word but they are as proper as can be expected in the state of civil-
isation of the country and they are better than the court bailiff who is 
usually appointed if there is any difficulty. 

42. I '<lo not think that it is at present abused. 
43. I do not think that on the average judgments are unduly long. 
41. Yes, usually. · 
45. In all subordinate courts dates are so fixed. 

46. In the judicial commissioner's court the pleaders used to· note on 
appeals and revision cases the time likely to be needed for hearing and I 
-think that in most courts pleaders are asked how long they expect their 
-cases to take. 

47. It is not the length of the examination on commission which delays 
-trials in this province, but the fact that most commissions have to be issued 
to those parts of the Madras Presidency from which the Chettiars come. 

· 48. I doubt whether a system of allowing adjournments only on written 
application supported by affidavits is practicable. The amount of "day 
costs " if costs are awarded is sufficient, but prac~itioners are reluctant to 
-claim day costs, lest on another occasion they should be claimed against them. 

49. The reason why suits are not tried continuously is that witnesses are 
frequently :absent. Improvement !in process serving and punishment for 

:absence when served would effect improvement. 

50. Yes. 

51. I do not think that there are sufficient commercial suits outside Ran­
goon (and perhaps l\Ioulmein and Bassein) to make it worth while. 

52. No suggestion. 
53. No objection, but I have no experience of any necessity for the exten­

'Sion. 
54. I would accept the suggestion provided that these matters were re-

ported to the court which passed tb.e decree. 
55. No opinion. ., • 
56. No opinion. 
57. No particular views. 
58.' I should be inclined to restrict payment to payment into court. 

;, ~59. I think this might be allowed and that the first proviso might be omitted 
if it were laid down that the affidavit must state that notice of the transfer 

.had been given to the judgment-debtor. 
60. I ~hould .object strongly to its deletion. 
61. I would not delete the rule. 
62. I would not accept a provision that there should be no stay in the case 

(If money decrees. 
63 and 64. I think that one notice would be sufficient and that it might 

be served on the advocate. I do not approve of issuing the order of attach­
ment and the proclamation of sale at the same time. 

65. No. 
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66. I approve of the suggestion that all encumbrancers should be necessary 
parties to mortgage suits and that the rights of all encumbrancers should b& 
finally determined in the suit. 

The difficulty is that mortgages by deposit of title deeds are not regis­
tered and are not easy to trace. 

67. I would invest appellate courts with power to award compensation, in 
cases where execution has been stayed on insufficient grounds and I would d<> 
so by provisions analogous to those of section 95 of the Code. 

68. Such injunctions are rare and I do not con<~ider any action necessary. 
69. I would not approve of any devolution. 
70. I do not think so. I do not consider any action necessary. 
il. No suggestions. 
72. (1) I doubt whether it is necessary. 
(2) I would not make the proposed alteration. 
73. I see no objection to uncertified secondary evidence being admitted 

by consent. . 
7 4. The period allowed for suits for specific performance shoul!f certainly 

be shortened. I consider six months from the time when complete perform­
ance became possible ample. The present prov.isions are practically a dead 
letter since in most of the cases which come before the courts performance-· 
has never been demanded or refused until shortly before the date of the suit. 

75. I would recognise only adoptions effected by registered deed. 
76. Yes. In the case of immovable property exceeding Rs. 1!>0 in value. 
77. I have seen no indication of any necessity for such a provisi;>n. 
78. I would abolish the doctrine of part performance and recognise only 

conveyance by registered deed in the case of immovable property worth 
Rs. 100 or more. I would abolish the recognition of mortgages by mer& 
deposit of title deeds. 

79. I should like to see this principle . introduced but I doubt if it is 
practicable. 

80. I do not think this pract-icable. 
81. I would not allow the parties to a document to offer evidence to con­

tradict its express terms. 
82. I think that some such provision is desirable but it is difficult t() 

know whether or not a suit or appeal is frivolous until it has been heard imd 
at that stage there would be difficulty in recovering additional court fees. 

83. I do not think so. 
84. No euggestion. 
85. No suggestion. 
86. Yes. I would prohibit reference to unauthorised reports. 
87. No suggestions. 

Written statement of the Hon'ble Mr. Justice W. CARR of the' 
Rangoon High' Court (not examined). 

G. I do not think so. Transfers are not nearly so frequent as they used.: 
to be. 

7. I should prefer to leave this alone. The fixing of such a standard would 
tend to subordinate quality to quantity, and in the end bad quality causes 
much delay making remands more frequently necessary on appeal. I will 
deal with each case on i~.a merits. 

8. I think not. There are of course delays owing to pleaders being 
engaged in other courts, but these are less than if courts were more scattered. 
In this respect concentration of courts is advantageous. 
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9~ 10 and 11. No. 
12. I do not think so. l\Iost district judges tn Burma. ba.ve addttional 

judges to whom they can delegate work which it is not necessary for them to 
do themselves, and I do no• ihink any additional facilities for such delegation 
a.re required. 

13. No. 
14. No. 
15. No. Leaving aside the Rangoon small cause court, of which I know 

little, I would not extend small cause jurisdiction at all. I think the sub­
ordinate courts already have more extensive small cause powers than they 
are fit for. 

· 17. I do not think anything of this kind is practicable at present in 
Burma. 

18. No. 
19. In this court single judges do not hear first appeals and in second 

appeals there is a Letters Patent appeal only when the judge certifies the 
case a fit one for appeal. I think this is sufficient and I would not curtail 
the right. \Ve have no Letters Patent appeal from orders in revision. 

20. There are a good many appeals, both first and second, filed which have 
no chance of success. I do not think any special measures are required. 
Order 41, Rule 11, should be sufficient. 

22. In recent years the use of this provision has been greatly increased 
owing to the 'insistence of the Chief Court. Further increase is still possible 
but nothing beyond continued insistence by the High Court is necessary. 

28. I am not in favour of service by post. It would be subject to the 
same abuses as the present system, with the additional disadvantage that 
the courts have no control over postal officials. 

It might be possible to use village officials to some extent but a scheme 
would have to be very carefully framed, and I am not sure that it would bg 
successful. 

29. I think not. 
30. I think this undesirable. Pleaders in most cases are not in sufficient­

ly close touch with their clients to be able to render much assistance. More­
over in the mofussil a proces!Hlerver takes· out a considerable number of 
processes on each trip and it would not be possible for him to be accompanied 
by representativeR of all the parties concerned. 

31. Insistence on Order X seems to be the only remedy. 
32. Order X is much neglected and Orders 11 and 12 are very little used. 
33. This might be of some use, but it should be confined to examination 

in chief. ·• 
36. I am strongly opposed to this proposal. I have no faith whatever 

in affidavits in this country. The proposal would reduce proceedings to a 
farce. 

37. I do not think this desirable. It would introduce extra grounds of 
appeal. After all the matter depends mainly on the personality of the judge 
and extra powers would not help a weak judge. He would either not use 
them at all or would do so spasmodically and as often as not at the wrong 
time. 

43. On the whole I think not. I would not interfere by any general order. 
This is a matter depending on personal idiosyncracy. Any particular Cat;e of 
excessive verbosity can be dealt with as it arises. · 

44. In a considerable proportion of C'ases they are not, but I would not 
interfere generally.· W'hen a suit is decided on a preliminary point the 
decision is often wrong. This necessitates a remand and the ultimate delay 
is very great. 



303 

45. Yes. 
i2. Sec answer to Question 83. If the prons10n reqmnng attestation 

were withdrawn it would not be necessary to call an attesting witness. But 
I see no reason for inverting the ordinary rule of evidence in regard to moli­
gag~ deeds. A party relying on any deed which is not admitted should be 
required to prove it, as now. 

· iS. I do agree• that the doctrine of part performance practically nega­
ti'l"cs the pro¥isions of the Transfer of Property Act as to creation of titles 
in immovable property. See Jogendra Krishna Ray "· Kurpal Harshi & Co., 
49, Calcutta, 345, which represents the position now arrived at. 

The High Courts in India are now almost, if not quite, unanimous in 
applying this doctrine. I think that this is due. to a recognition of the gross 
injustice that would in very many cases result from the strict enforcement 
of those provisions. The conclusion I draw is that those provisions are not 
suited to the conditions prevailing in the country. I would therefore make 
the Act applicable, if at all in Burma, only to the large towns, viz., Rangoon, 
l\Ioulmein, Bassein, Akyab snd possibly Mandalay. 1 

But if the Act is to remain in force I would not allow scope to the doctrine 
of part performance. I would still allow equitab~ mortgages in the large 
towns. 

76. No. I think this would be most undesirable· and would only increase 
litigation and lead to much injustice. There are very numerous partitions in 
Burma which never come before the Courts at all. 

I would say, however, that in my opinion judicial decisions have unduly 
-extended the meaning of the word "partition." 

77. No. This proposal too, I think, is most undesirable. 
79. No.' This would only increase existing evils. 
SO. No. 1\Iost certainly not. 
81. I think this system is bad. It is based on an infraction of section 92 

of the Evidence Act. We in Burma are not very greatly troubled with 
benami transactions and I think the system might be prohibited. Whether 
this should be done in India, where the .system appears to have taken deeper 
root, is a question on which I can .~xpress no opinion. The abolition of the 
system would to some extent, but not very greatly, expedite execution 
proceedings. 

83. No. I see no necessity for this provision. 
86. I think so. 1\Iost subordinate courts are not supplied with a full set 

of authorised reports and even if they were, the judges would not have the 
time, or the capacity, to trace in them the most recent decisions. The result 
is that decisions are often based on rulings which have long been over-ruled. 

I would institute a .series of All-India reports in which would be reported 
only cases on questions of general interest. These cases should be selected 
from the authorised reports of the various High Courts by an editorial 
committee invested with full power of selection and condensation. 

I would supply to subordinate courts onl,y the All-India reports of the 
High Court to which the court is subordinate. I would then at any rate in 
regard to all courts other than High Courts, absolutely prohibit reference to 
rases reported elsewhere than in these two sets of reports. 

_\t the beginning, exception would have to be made in respect of authorised 
reports prior to the institution of the All-India series. 

87. No. The disadvantage of Codes is excessive rigidity and they tend in 
the case of some judges to prevent the exercise of common sense in cases not 
expressly pro¥ided for. 
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BlliAR AND ORISSA. 

Evidence recorded at Patna. 

PRESENT: 

The Hon'ble l\Ir. Justice G. C. Rankin, Bar.-at-Law.,-Chairman. 

"The Hon'ble l\Ir. Justice L. Stuart, · l\Ir. J. F. W. James, I.C.S. (District 
C.I.E., I.C.S. and Sessions Judge), Registrar, 

Dr. F.- X. DeSouza, I.C.S., Bar.-at- High Court of Judicature at 
L&w. Patna . 

.Diwan Bahadur Sir T. Desika Syed Mohammad Hussain, M.L.C., 
Achariyar Avargal, Kt. Vakil, Bankipore. 

:Mr. C. V. Krishnaswami Ayyar-Secretary. 

List of Witnesses examined. at Patna. 

Name. Designation. 

Wednesday, the 25th July 1924. 

Sub-Judge, Dhanbad. ·•1. Rai Bahadur A. N. Mitra 
2. Mr. Hasan Jan • Representative Vakils' Association, 

High Court, Patna. 

Thursday, the 26th July 1924. 

3. l\Ir. T. D. 1\Iukerji Sub-Judge, Arrah. 
4. Babu Kamala Prasad •. • Sub-Judge, 1\Iuzaffarpur. 
5. 1\Ir. Najabat Hosain • Sub-Judge, Purulia. 

Friday, the 27th June 1924. 

·*6. Babu Bhubaneshvar 
. Pande, B. L. 

7. Babu Raghubir Saran 
8. Mr. Abdus Shakur 

Prasad Assistant Registrar, . High 
Patna. ' 

Vakil, Arrah. 
Officiating Sub-Judge, Arrah. 

Saturday, the 28th June 1924. 

9. Babu Bhagwati Saran Singh . 
10. Ba bu Gangadhar Das 

Rais and Talukdar, Gaya. 
Vakil, Patna .. 

Court, 

•n. Babu Jogendra Chandra 
1\Iukerji. 

Vakil, 1\Iuzaffarpur, Representative, 
Bihar Planters' Association. 

Monday, the 30th June 1924. 

12. Rai Sahib Srivallav Das 

·•13. 1\Ir. S. B. Dhavle, I.C.S. • 

Rais and Honorary 1\Iagistrate, 
Patna. 

District Judge, Cuttack. 
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Tuesday, the 1st July 1924. 

14. Babu Jagat Pal Sahai 
15. Babu Shamal Das Chakravarti • 

PleadeF, Ranchi. 
Vakil, Monghyr. 
Siwan (Saran). 16. Khan Sahib Saghir-ul-Huque 

Wednesday, the 2nd July 1924. 

17. Babu Janendra Mohan Datta • Pleader, ;Muzaffarpur. 
18. Babu Mohendra Prasad • Manager, Bank of Bihar, Chapra. 
19. Mr. R. Stuart King • Circle Manager, Darbhanga Raj, 

l\Iuzaiarpur. 

Thursday, the 3rd July 1924. 

20. Rai Bahadur Nishi Kanta Sen . Vakil, Purnea. 
21. Rai Bahadur Dalip Narain Banker and Zemindar, l\Ionghyr. 

Singh. 

Friday, the 4th July 1924. 

22. Rai Bahadur Chowdhri Radha Government Pleader, Ranchi. 
Govind. 

23. Rai Bahadur Jyotish Chandra Vakil, Purnea. 
Bhattacharya. 

24. Rai Bahadur Devi Prasad Zemindar, Bhagalpur. 
Dhandhania. 

25. Rai Balladur Sarat Chandra Vakil, Ranchi. 
Roy. 

26. Babu Surendra Nath Singh Assistant Manager, Hathwa Raj, 
l\Iember, District Board, Saxan. 

Saturday, the Sth July 1924. 

27. Rai Bahadur ~adha Krishna Landholder and Merchant, Patna. 
Jalan. 

28. Babu Jyotish Chandra Chakra- Pleader, Cuttack. 
varty. 

Monday, the 7th July 1924. 

29. Babu Sham Narain 
30. Babu Manmatha Nath De 

•31. Mr. M. Yunus, M.L.C. 

.. Central Nazir, District Court, Patna. 
Balasore. 
Bar.-at-Law, Patna. 

Tuesday, the 8th .July 1924. 

32. Babu Ram Kishore Jha 
33. J agannath Saran 

. Vakil, Darbhanga. 
• Vakil, Chapra. 

Wednesday, the 9th July 1924. 

*34. Mr. P. C. Manuk, Bar.-at- Representative, Bar Association, Patna 
Law. High Court. 

*35. Babu N aresh Chandra Sinha Representative, Vakil's 
High Court, Patna. 

«' Written statement and oral evidence printed. 

Association, 
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Rai Bahadur AMRITA NAm MITIER, Subordinate Judge, 
Dhanbad. 

Written Statement. 

1. The periods reasonably required, having regard to the habits nnd 
.customs of the people of the province, for the disposal of the different dasses 
.of civil prOI"eedings a're :-

A. (i) High Court. 

Original auit&.-There is no Original side in the Patna High Court. 
}'irst appPals.-Ordinarily it takes about six months to get a first appeal 

ready. For heavy appeals, particularly those in which the exhibits are 
numerous, this time limit is sometimes exceeded. 

Suond oppfOl&.-I should think two months would be quite ample for the 
purpose. 

Jfi•rcllancoua oppeal&.-l\Iiscellaneous first llPPeals might be got ready in 
1lbout four mcnths and miscellaneous second appeals in about six weeks to 
two monthR. 

In the Patna High Court, the cost of paper books is promptly realised 
1lnd their preparation afterwards does not give any trouble. The delay in 
the disposal of the cases arises from congestion of work before the Benches. 

(ii) District and Subordinate CouTh. 

Onyinal suit&.-The District Courts otery seldom take up original suits. 
In the Courts of Subordinate Judges contested title and money suits do not 
generally become ready under six months. In cases where there is a local 
investigation to make, the period sometimes goes beyond a year. 

R~gular Appeals; Civil Miscellaneous Appeals against 0Tders.-I should 
think two to three months are sufficient. As a matter of fact, however, the 
bearing takes very much longer for want of Court's time. 

Small cause&.-.About ten to twe~ve weeks. 

(iii) 11/unsi/'& Court&. 
01·igina! &uit&.-Three to four months and six to eight months where a 

1oca! investigation is necessary. 
Small cause&.-Six to eight weeks. 

. B. Claim proceedings : Four to six weeks. 
2. The period actually taken for the disposal of these proceedings in many 

.caseg exceeds the reasonable limit as given by me. To my mind the main 
·Cause of delay is the want of the Court's time to enable it to attend to and 
give a prompt hearing in all the cases before it. The other causes are:-

(1) The present procedure with regard to substitution of parties and 
the appointment and appearance of guardian ad litem where the 
natural guardian has not come forward with the object of delay­
ing the proceedings at the instance of some of the major defen­
dants. 

(2) Delay in filing written statement. 
(3) Interlocutory applications, appeals fro~ orders passed thereon and 

stay by the Appellate Court. 
(4) Want of due care and attention on the part of the majority of 

lawyers to the cases placed in their hands before the same are 
actually taken up for hearing. 

(5) Neglect and failure of the parties find their pleaders to take 
advantage of the provisions in Orders XI and XII of the Code 
of Civil Procedure. 
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(6) General impression amongst the litigant public that their cases­
would not be taken up before a certain period so that they do­
not care to get themselves ready before such time for fear of 
incurring unnecessary costs in bringing their witnesses to Court. 

(7) Tricks and contrivances of a party having no foundation for his 
claim or defence to harass and delay the other side as much as. 
possible. 

(8) Needlessly protracted hearing in some ~ases due tt-

. . 

(a) Long and irrelevant cross-examination and long arguments by 
lawyers where they get daily fees. 

(b) Lack of firmness in the Court in checking irrelevant questiom. 
particularly when these are indulged in by lawyers not 
within its disciplinary jurisdiction . 

(c) The mode of recording evidence in extenso except in summary 
cases and rent suits and the present method of proving. 
entries in the books of accounts. 

(d) Want of a proper provision for duly penalising a party proving. 
obstructive in the matter of admission of documents and 
of dispensing with formal proof in most obvious cases. Order­
XU, Rule 4, of the Code of Civil Procedure is not sufficient. 

3. I would suggest the adoption of a more abbreviated form of taking. 
down the evidence except in pure title suits and the employment of short­
hand typists to record evidence in extenso where necessary, the presiding. 
officer making a memorandum only of the substance of the evidence.. The 
judgments should be shorter and shorthand typists should be provided for 
taking them down from dictation .• The curtailment of the powers of the 
Appellate and Revenue Courts in the matter of interlocutory applications. 
and more particularly in granting stay of proceedings is necessary. 

4. Munsifs.-I do not think there is any case for altering the present. 
method of recruitment of Munsifs but I would insist upon previous practice· 
at the Bar for a substantial period. Under the rules of the Calcutta High 
Court the period of qualifying practice is three years. It has been reduced 
to one year in the Patna High Court and under the new scheme which is 
about to be introduced no previous practice will be required. In my opinion~ 
practice at the Bar is absolutely essential and I would revert to the Calcutta 
rules. The experience at the Bar, however, .briefless it may be, is a valuable 
asset in the equipment of a judicial offic~r and it gives him a peculiar insight 
into things which is of immense assistance to him in deciding cases. 

Subordinate Judges.-These posts should be filled up by promotion of 
deserving Munsifs. 

District Judges.-These posts are now filled up by appointment of the 
members of the Indian Civil Socvice, a small profortion of the District. 
Judges being recruited from the Provincial Judicia Service and from the 
Bar. There should be no direct recruitment from the Bar, as the necessary 
Bar qualifications are possessed by the members of the Provincial Judicial 
Service. The present method of recruitment from the Indian Civil Service 
is unsatisfactory. What is now done is to appoint junior members of the­
service without any previous civil experience and sometimes even without 
much criminal experience, simply on the basis of their length of service. I 
think they should have a preliminary training in civil work before they are­
appointed as District Judges. They should work as Munsifs for an app_reciable­
time and as Subordinate Judges for at least three years. If their work ~ 
proves satisfactory, they should then be tried as Dist.ric~ Judge~ .. An _in­
efficient and incompetent Judge at the head of the district admmistration 
cannot command proper respect with the subordinate judiciary whose work 
he has to inspect and supervise. 

Among the High Court Judges there should be at least one member of 
the Provincial Judicial Service. He should be able to advise the other 
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Judges, on the difficulties and drawbacks of t!J.e actual work of the ·adminill­
tration of justice in the Mofussil Courts. 

The appointment of Subordinate Judges and District Judges should 
entirely rest with the High Court. The High Court is the best judge of 
the work of its officers and there should be no other authority to revise or 
modify its decisions in regard to selections to particular posts. As to. the 
appointment of High Court Judges, the power of the Local Government 
.should be curtailed. The selection should be left to the High Court and the 
.appointment should on its recommendation be made by the Central Govern­
ment. If efficiency is to be secured race considerations must be entirely laid 
aside in filling up these superior judicial posts. 

5. I do not think that any special training in the case of Munsifs 
appointed after a qualifying practice of at least two years is necessary. For 
learning the office routine a training of six to eight weeks would be .enough. 

6. I am positively of opinion that it is so. The normal period of a judicial 
.cfficer's stay nt any partiCular station is. :fixed at three years. He is some­
.times transferred even before completing this period. He has ' then only 
just begun to be useful after getting conversant with the litigant pub­
lic and the character of the litigation within the local limits of his 
jurisdiction. His experience is thrown away and he begins over again in 
his new place. In my opinion, the services of judicial officers would be better 
utilised by keeping them at a place for as long a per~od as possible. 

7. It is impossible to prescribe a standard of efficiency for an officer as 
regards the amount of work done. It is quality and not quantity of work 
as indicated by the number of contested suits disposed of, that should alone 
be considered in judging the efficiency of an officer. 

8. I do not think so. There is no dearth of pleaders to make it necessary 
'for a case being indefinitely put off owing to the engagement elsewhere in 
any particular case of a member of the legal profession. We have some­
times to wait as a matter of courtesy but there must always be some give-and­
take between the Bench and the Bar. 

9. I do not think so. An enhancement of jurisdiction of the Munsifs 
would re-act upon the whole file and the disposal of the petty cases would 
-suffer. 

10. No. I would only increase.•their jurisdiction in Small Cause Court 
suits up to Rs. 250 in the case of Kiunsifs of at least 5 years' standing. 

11. No. 
12. The administrative work of the District Judge in connection with 

the process-serving, accounts, record room, and copying departments is · 
already distributed among the subordinate judicial officers at headquarters. 
What he has now got to do is to manage his own correspondence and returns. 
Probably this part of the work he cannot delegate to any other judicial 1 
<Jfficer. The appeals are mostly transferred to the .Subordinate Judges. I 
do not know how much of a Judge's time is occupied in the disposal of cases 
under the Probate and Administration Act, Succession Certificate Act, Insol­
vency Act and Land Acquisition Act. In some places, cases under the :first 
two named Acts are taken up by subordinate judicial officers if there is no 
contest. These do not in fact take up any appreciable amount of time 
and so a. transfer of the work though sometimes convenient to the public 
would mean no relief to the District Judge. 

13. Yes. Only selected officers should be so invested. 
14. There are no Village Courts in this province, 
15. I would not extend the scope of the Provincial Small Cause Court 

Act. l\Iortgage suits and suits relating to the partnership should be tried 
in the ordinary way but I would adopt the mode of recording evidence as 
in rent suits. 

16. No. 
17. No. There is a good deal of corruption among the Sub-Registrars as 

a class and the experiment is simply unthinkable. 
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18. I do not think that the right of appeal,. at present allowed, should be 
curtailed unless there is a change in 'the existing system. My idea is that 
the Primary Court should either consist of two stipendiary Judges or one 
Judge assisted by a Jury and that the decision of such Court on facts should" 
be final, an appeal being allowed on law points only. In that case, the 

· work of the High Court will considerably decrease. A single Judge might 
then be employed to do the ordinary appellate work in a larger number of 
cases than at present. That would lessen the present gamble in litigation 
and prevent useless waste of time in the .App~llate Court over the weight to 
be attached to the testimony of a particular witness against the views of the 
Trial Court which had the opportunity of observing him while under examina­
tion. 

19. (a) I· would not curtail the right of appeal under the Letters Patent. 
There is always a preliminary hearing before such appeals are admitted and 
that means that only cases in which there is a substantial question of law 
go to a final hearing. 

(b) In the Patna High Court, there. is no appeal against an order passed 
in revision by a ~ingle Judge. The other branch of the question has' already 
been answered. 

20. I think so. They are mostly weeded out at the preliminary hearing 
under Order XLI, Rule 11, of the Code of Civil Procedure. No further 
provision is necessary. I would not curtail second appeals in title suits, as 
suggested on any valuation basis. The money value put upon the property 
in suit for fiscal and jurisdictional purposes does not often represent what it 
actually means to the litigant. 

21. No. When a stay of execution is asked for, security in cash is 
frequently demanded and beyond that I would not go. 

22. This is done in the High Court in second appeals and miscellaneous • 
· appeals. Some of the District Judges give a preliminary hearing under 
Order XLI, Rule 11, of the Code of Civil Procedure in miscellaneous appeals. 
It would not mean a saving of labour for the District Judge to exercise 
the power more freely for he would have to give a hearing and to write out 
judgment when he dismisses an appeal. If he admits it so much labour goes 
for nothing. His work would appreciably increase. 

23. I am under that impression but I would not express myself one way 
or the other. When a stay of proceedings is. asked for, no order should be 
passed until proper security to the satisfaction of the Primary Court is 
offered and a sum named by t1.;, :Bench is deposited for payment to the 
opposite party by way of penalty in case the application eventually fails. 
The original records in pending cases should not be called for-that would 
mean holding up the proceedings in the Subordinate Courts which is what 
is often aimed at. Copies from the records should instead be used. I would 
favour both the suggestiqns made in the second part of the question. 

24. I would change the present procedure thus:-
Original suits.-(1) The decision of the Primary Court on facts should 

be finpJ provided it ~s made to consist ?f two Judges or of one 
Judg6 and ·a Jury (v1de answer to QuestiOn No. 18). 

(2) The provision contained in Order XVIII, Rule 13, of the Code of 
Civil Procedure, as to making a memorandum of the substance 
of the evidence given by each witness should be made applicable 
to cases in which an appeal is allowed except in pure title suits 
(vide answer to Question No. 3). 

Small Cause Court wits.-The provisions in Order XX, Rule 4 (1) 
should be strictly adhered to. The law does not require reasons 
for decision being given. The inspection remarks of some or 
the District Judges have created the impression that such reas~ns 
should be given. That makes Small Cause Court Judges wnte 
out regular judgments. This is useless waste of time and 
energy and that only for a few cases that are ultimately taken 
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to the High Court in reVISIOn. The Hon'ble Judges can very 
well deal with the law points even without the benefit of the 
trial Court's reasons. 

25. I would suggest the addition of a provision enabling the Court to 
compel the attendance of a defendant not being a female where it considers 
it necessary to do so in order to be satisfied about the sufficiency of 
the service and also where there is reason to think that service is being 
avoided. In the. case of females the recognised agent or any adult ·male 
member of the family might be similarly brought before Court. 

I should not think it would be desirable to apply the procedure under 
section 106 of the Transfer of Property Act to civil suits. 

27. I do not think so. , 
28. The use of the Post Office for the service of notices and summons 

would not be more effective. The postal peons would be as unwelcome as 
the Civil Court peons when it is known that they are also agents for service 
of processes. They would be equally open to tips either from the plaintiff 
or the defendant or from both and the result would only be a transfer of 
corruption from one department to another with the additional disadvantage 
that the Court would not be in a position to punish their delinquencies. It 
would be a pity to place temptation and to try the honesty of a department 
which has hitherto borne a good name. 

I have no confidence in the village officials generally. Regard. being had 
to rival factions in a village it would be unsafe· to entrust the service of a 
process to a person who happens to belong to a ·party antagonistic to that 
of the village officials. As regards his own party men, non-service is 
likely to be the rule. Besides the Court would have no control over such 
village officials, and that itself is enough to reject the idea. Considered 
from the point of view of corruption, they would undoubtedly have their 
own prices and in a country where public opinion is not very strong against 
corruption, an experiment of that kind should never be attempted. 

29. This would hardly be of ·any use. For those against whom suits are 
frequent, the appointment of a recognised agent to accept service is already 
open. To my knowledge, no one has so far taken advantage of the provi­
sion. After a party has once appeared, there is no further difficulty about; 
the service of subseq-Jent processes which may be made on his pleader. A 
proceeding in execution is popubrly regarded as separate from the suit of 
which it is a continuation. It might be throwing needless responsibility 
on the pleader retained in the original suit to make him accept notices 
issued in execution. But it may be tried in addition to ordinary service 
on the judgment-debtor himself. 

30. This is in practice already done in some of the Courts of the province 
when no note is made on the top of the original process as to where the 
identifier is to be found. 

31. Issues should be framed by the Court itself after a perusal of the 
pleadings. The Court scarcely finds any time to do so and the present 
practice is to accept the issues framed by the pleaders for the parties and 
to consider them only when there happens to be a dispute. At the hearing 
the striking out of unnecessary issues becomes often necessary. 

32. Yes. The reason for this neglect so far as the provisions in Orders XI 
and XII are concerned is that the ordinary litigants have not yet realised 
the importance of these provisions and they consider them as quite un­
necessary and useless. Accordingly, any request by their lawyers to take 
recourse to these provisions is looked upon by them with suspicion and 
distrust. For this reason, and probably also for the reason that they are 
not sufficiently paid for at this stage, the lawyers do not ca:!'C' ~!.t take the 
help of these provisions. There is another reason for the diSt..Ke of the 
litigants for these provisions. As soon as an application is made by a party 
he is met with a counter application from the othet side, the result being 
that each party is required at that stage to show np his hand which he 
does not like. Each party is anxious to conceal his hand and to keep 
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-the trump card for use at the last moment and to take his opponent by 
surprise. Hence they are avoided by both parties. The penalty again which 
is attached to an inspection of the opponent's documents is rather severe. 

The Court cannot ,comply with the provisions of Order X, Rule 1, of the 
Code of Civil Procedure generally for want of time to make itself sufficiently 
acquainted with the pleadings and facts of the case in order to be able to 
put questions to the parties. The provisions in Order X, Rule 2, of the 
Coda of Civil Procedure are sometimes followed with advantage by the Court 
at the time of trial. • 
· I have no remedy to suggest and the matter should, in my opinion, be 

~eft to the parties and the Court. 
33. The examination of the parties at the beginning of the trial would, 

in some instances, tend to minimise the calling in of irrelevant evidence 
.and of witnesses unnecessarily. I would not agree to there being a hard 
and fast rule as to the examination of the parties before the summonses are 
issued or even before the commencement of the trial. That ought to be 

·left to the convenience and discretion of the Court. It is only in a few 
., instances that such examination produces any result. 

34. Yes. ·Witnesses, who appear, are not required to be summoned again. 
Witnesses in GoverJ!ment and Railway service sometimes represent their 
inability to attend at the next hearing but a note requiring re-attendance 
-on- the summons is often sufficient. 

. 35. Yes •. I have no suggestion to make by way of a remedy ..... I would 
leave that to the good sense of the lawyers conducting the case. 

36. I would not agree to this. Under Order XIX, affidavits are generally 
accepted in the proceedings under the Succession Certificate Act as iilso in 
proceedings for making the decree absolute in mortgage suits. As to ocher 
matters. referred to in the question, it would be unsafe to go upon affidavits. 
'The service of a process is now proved by affidavits but false personation of 
the identifier deponent is not infrequent. . Then again there would hardly 
be :my savii.;g in t~me of the Court which would have t.J go through the 
affidavits. The examination of a witness to prove the facts proposed to be 

·inserted in the affidavit would not take longer and would besides check 
irrespc,nsil.le I>Cr!;cns heiug rut forward jmt for the purpose of S<:cur:ng a 
-decree for the r·laintiff. 

37. I wculd not agre~ to this, for the power would l'e liable to abuse. 
I,robahly to check diffuse cross-examination and going into unnece5.>ary 
details it would be useful to empower the Court to set a hearing fee where 
the legitimate limit of honest cross-examination is exceeded. 

2'3. :r-;·o. 
40. I do not see how this would improve matters if positive knowledge 

()f the proceeding is mads a condition precedent to the duty sought to be 
cast on the legal representative. If he is already on the record, there is no 
trouble. If he is not, then a notiee of suit would be necessary to be given. 
That would amount to the same thing as service of summons after substitu-

. tion . 
. 41. No. 

42. I cannot say that the practice of granting ex parte injunctions and 
orders are not sometimes taken undue advantage of in this province but 
that is a preventible abuse which the Court can easily check if the Appellate 
Court is equally firm. 

43. Yes. It is difficult to suggest a remedy. Some Appellate Courts set 
their face against big judgments while others characterise anything shorter 
as sketchy and cryptic. It is difficult to drive clear of either of these views. 

44. Yes. 
45. Dates of cases ripe for },earing are fixed by the Judges themselves. It 

does not matter whether the Judv;e or the Bench clerk fixes the dates under 
his general instructions in the earliest sta.ges. It does not result in delay in 
disposal of cases. 
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46. Yes, this is done. I would not frame any rule in this matter. Other 
ready suits have to be fixed for the same dates as stand-by or it might happen 
that on the collapse of one case, the Court would go without work for days_ 
This is no doubt inconvenient to the parties but there is no help for it. 
That being the case, consultation with the pleaders is only necessary for the­
purpose of getting an idea for the arrangement of the fi.le- which the Courts 
would themselves be anxious to do without any rule. 

47. Yes. I would do away with the limits prescribed in Order · V, 
Rule 4, and Order XVI, Rule 19, of the Code of Civil Procedure an<l reduce 
the number of commissions. I would control the length of the examination 
by the imposition of a hearing fee to be paid to the opponent's pleader 
where the cross-examination goes beyond legitimate bounds. I would not 
add to the powers of the commissioners and give them the right to disallow 
questions. I would not confine the cross-examination to written interroga­
tories except where it is found that the cross-examination is being carried' 
on at an inordinate length. · 

48. No .. Affidavits are easy enough to procure. Frivolous applications" 
can always be checked by payment of substantial costs in cash to the other 
side. 

49. Yes. 
50. The High Court does but the District Judges do not find time ta 

inspect Subordinate Courts even once a year. 
51. I do not suppose. In this District the commercial suits cause more­

delay than the ordinary suits and for this the mercantile firms concerned are · 
responsible. They have their head offices in Calcutta and they place their 
cases in charge of their Calcutta solicitors who engage pleaders here. The­
pleaders .write to the solicitors for any information or paper; the solicitors 
refer the matter to the firms in Calcutta; these firms refer the 
matter to their colliery people who supply the information to their 
head office; the head office then informs the solicitors, who, in their turn~ 
write to the pleaders. This is the reason for the delay. Probably, the firms 
themselves are not keen on expedition. 

53. There is no harm. 
54. The power of transfer for.~xecution should always belong to the Court. 

which passed the decree. The Court to which the decree is transferred may 
be invested with the other powers referred to in this question. · 

55. That would be desirable. 

56. (a) and (b) I would not advocate any change and unnecessarily restrict 
the right of the decree-holders to realise his decree from judgment-debtors 
whose failure to pay is often due to poverty. It would work hard against. 
both the decllee-holder and the jl.tdgment-debtor. 

(c) This is desirable. 

Last portion.-That would not be desirable. Instances are not rare where­
decrees are obtained by suppressing all processes and the defendants come 
to know of such suits after execution is started. At the end of six or 
twelve years the defendant may be seriously prejudiced in his honest en­
deavour to set aside a fraudulent decree. Then, again, a satisfied claim· may 
be dishonestly brought forward where the original decree-holder or the judg­
ment-debtor is dead. 

57. This may be done. 

58. This would check frivolous objections. I would, however, give a 
discretion to the Court to consider the plea of satisfaction in other cases to 
protect unsophisticated and illiterate village folk. 

59. There is no objection but I would not delete or modify the second 
proviso to Order XXI, Rule 16, of the Code of Civil Procedure. 

60. This should not be deleted. 
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61. I would leave the rule as it is. A notice under Order XXI Rule 
22, of the Code of Civil Procedure serves as a great check on frau'dulent 
execution of decrees. 

62. I think it would. I would substitute " may " for " shall " in the 
second line in clause 1 of the Rule. 

63 and 64. There is perhaps no provision requiring notice of execution to 
be given to the judgment-debtor except under Order XXI, Rule 22 of the 
Code of Civil Procedure. The next step is the attachment of the p~operty. 
If the writ of attachment is personally served and if in it the date of the 
settlement of sale proclamation is given, then in that case, a notice under 
Order XXI, Rule 66, would be unnecessary. A copy of the sale proclamation 

·may be served en the judgment-debtor. Order XXI, Rule 66 requires modi­
fication. The enquiry which is required to be made when' the judgment­
debtor puts in a higher valuation, frequently delays proceedings. I would 
amend Rule 66 and provide for the insertion of the prices as given by the 
decree-holder and the judgmen't-debtor. 

There is no objection to the writs of attachment and sale proclamation 
issuing simultaneously, but in that case, the provision for inserting the 
price of the property sought to be sold will have to be omitted. In fact, the 
price seldom is of any assistance to the intending bidders. 

Notice of execution may be given to the pleader who appeared for the 
judgment-debtor in the suit by showing him the order-sheet of the execution 
case. Notice under Order XXI, Rule 22, of the Code of Civil Procedure may 
be served on him subject to the proviso that if on hearing the pleader the 
Court considers personal service of such notice on the judgment-debtor 
desirable it shall be so served. 

65. No. 
66. I would not favour this proposal. It might jeopardise the interest 

of tb:e prior mortgagees. I would not· give any such right to a puisne mort­
gagee. The procedure will needlessly complicate mortgage suits. .. 

Time within the period of six months is always granted. A final oppor­
tunity for redemption is not necessary to be given seeing that the result 
can be attained by payment after the date of sale and even afterwards. 

In simple mortgage suits, there is no necessity for drawing up a separate 
final decree if the wording of the form is suitably altered, or the provision 
as to •period of grace is done away with. A· separate personal decree seems 
to be necessary. The question of personal liability need not be gone into 
until the necessity for it arises after the mortgage security Itas been 
exhausted. 

67. Yes. I would suggest the stay of proceedings be made conditional 
upon furnishing proper security and in the case of money decrees on the 
deposit of the decretal amount either in cash or in Government securities. 
I would be for investing Appellate Courts with power to award exemplary 
compensation in cases in which stay of proceedings has been asked for on 
insufficient grounds. I would set the limit at Rs. 1,000. 

68. Yes. ' 
, 7~ The provision may .be changed as proposed but when the validity of 

the bond is disputed, the plaintiff should call an attesting witness and prove 
the bond in the usual way. 

73. It is desirable. It is difficult to give an estimate of the time to 
procure certified copies; ordinary copies are iss?-ed wit?in 5 days o! the 

. delivery of stamped folios. The delay occurs m tracmg the part1cular 
records.,_ 

76. Yes. 
77. Compulsory registration in such cases is desirable. 
78. The doctrine of part performance as pointed out practically negatives 

the provisions of the Transfer of Property Act and its scope. should be 
restricted as far as practicable. Every agreement for transfer of Immoveable 
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property of the value of Rs. 100 or more should be in- writing and except for 
the purpose of \lasing a suit for specific performance or for using it as a 
defence as long as that right is not extinguished, no such agreement should 
be accepted in evidence. I would not make registration compulsory as that 
would needlessly inconvenience the commercial community. _ 

79. This would work hardship in many cases. Endorsements on the ori­
ginal deeds should also operate as a valid discharge. 

80. I should be quite prepared to accept the principle laid down in this 
question but the remedy suggested would not meet the by far larger number 
of cases of half literate persons ·whose signatures consist of a few crude 
strokes which can easily be imitated without any chance of detection from a 
comparison of handwriting. I would in any case insist upon the thumb­
impressions in limitation tq any such rule. 

81. This would be a violent change. If it could be brought about, it 
would produce the result aimed at. , 

82. No. The more the rate of court-fees is increased, the greater will· 
be the chance for unscrupulous rich men to oppress the poor. I should think 
it would be desirable to empower the Court to throw out frivolous suits and 
applications after a preliminary hearing, either before or after the. issue of 
processes. This would have effect. At present, any application, however, 
palpably absurd it may be, has got to be entertained resulting in needless 
delay particularly in execution proceedings. 

83. There is absolutely no necessity or jurisdiction for treating mortgage 
deeds on a footing higher than sale deeds and leases. 

84. It is difficult to think of any effective provision of law to prevent 
champerty and maintenance. It will always be evaded. · 

86. Yes. I would absolutely prohibit the issue of all law reports excepting 
thos(l published under authority of the High Court and the Government. • I 
WCJuld reserve the copyright in judgments to Government. 

87. I would recommend the immediate codification of the Hindu and 
Muhammadan Law. 

In conclusion I would recommend the empowering of the Civil Court to 
try offences in connection with its own proceedings. I also think that 
adequate provision should be made" in the Code of Civil Procedure to punish 
cases of contempt of its authority. The Code now gives power only in 
certain specified matters but it should be more general so as to cover other 
cases as well and speedier and more effective in its application. 

Rai Bahadur AMRITA NATH MITTER, Subordinate judge, 
Dhanbad, called and examined on Wednuday, 

the· 25th June 1924. 

Chairman.-You are a Subordinate Judge at Dhanbad P 
Mr. Mitter.-Yes. 

' Q. You have been good enough, I see, to give us answers to que~tions in 
our que~tionnaire and I do not want to take you all over it again. 'Ve have 
the benefit of your considered opinion in writing and now I would like to 
ask you things arising out of that. You see, of course, a good deal of work 
of l\Iunsifs in your district? 

A. Not at present. 
Q. Do you hear appeals from MunsifsP 
A. When I was at Ranchi I used to hear appeals from them. 
Q. Wbat is the general system in Patna as regards that matter? Do the 

District Judges hear most of the Munsifs' appeals or are they mostly hea.rit 
by the Subordinate Judges? 

L 
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A. About 50 per cent. of the appeals are heard by the Subordinate Judges 
-I can say that roughly. · 

Q. That is you have had experien~c of Munsifs' work in Bihar in other 
pl~ces? · 

A. Yes. 
Q. What is the general opinion about the way in which the Munsifs do 

their work? Do you think that in Bihar they are in general competent? 
A. Yes, they are in general competent. 
Q. Have you noticed any particular difficulties that caB for attention 

generaiiy? 
A. Generaiiy the administration work of the l\Iunsifs calls for attention. 
Q. You think that what is wanted is more supervision? 
A. Yes. 
Q. That is as actual lawyers deciding cases they do their work very well? 
A. Yes, Sir. 
Q. In this province have you had many new appointments to the position 

of 1\Iunsifs in recent years? 
A. I am not in a position to say that. 
Q. You probably can teii me as to whether l\Iunsifs are appointed in this 

pt·ovince without having taken any Law degree? 
.4.. No, Law degree is always insisted on. 
Q. You foiiow the Bengal system, i take it, ever since this province was 

made a separate province? 
A. A prcbationary system has been introdue"ld under which lawyers are 

taken directly after they have passed their Jaw examination and then they 
are put on probation for two years, at the end of which they are entrusted 
with judicial work. For two years they would be learning ·work under 
experienced Subordinate Jud~es or District Judges. 

Q. When was this system introduced? 
A. Only about a month ago. 
Q. While they are on probation are they entruste!J with decisions on any 

matters? 
A. No, they are not permitted to take up any judicial work during those-

two years. • • 
Q. 'That do they do when they are attached to a Subordinate Judge or a 

District Judge? · . · . · 
A. I have no experience of that.· Probably they have to learn adminis­

t.~ative work first of all and then they have to sit with the District Judge 
or the Subordinate Judge and faiiow cases. 

Q. How long does it take a man to become a Subordinate Judge in this 
province? 

.4. Probably the promotions have been rapid and many Munsifs have got 
on to the position of Subordinate Judges after 12 to 14 years' service. 

(). Is there any such thing as direct appointment to the Subordinate 
Judge'~; post? 

A. No, Sir. 
Q.. I think in late years there has been one instance or perhaps more of 

direct appointment as District Judges? 
i1. Although the Government in their communique stated that there 

would be two. direct appointments there has been only one appointment so 
far. 

Q. As regards District Judges, what is the position here? Do they 
become District Judges afte\ a short experience as Joint Magistrates or after 
what experience P 
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A. They work as Assistant Magistrates and Joint l\Iagistrates before they 
.become District Judges but they get no previous civil experience. · 

Q. How many years' service does a civilian officer have before he becomes 
a District Judge? 

A. I cannot say, sometimes six years and sometimes nine years. 
Q. As regards Small Cause Court powers, I take it that these are con­

ferred personally on individual officers? 
A. Yes. 
Q. \\nen a ~Iunsif begins, is he usually given any Sm:<ll Cause Court 

power? 
A. No. 
Q. \\~hen does he get it? 
A. After five years. 
Q. What power does he get? 
A .. Up toRs. 50. 
Q. How is that increased? 
A. Then six months or a year afterwards he gets up to hundred rurees. 
Q. Above Rs. 100 do any Munsifs exercise any Small Cause Court power? 
A. Yes, in some cases the jurisdiction is extend-ed to Rs. 250-that is the 

maximum . 
. Q. In few cases I think? 

.4.. Yes, only where the work demands it because the same 1\Iunsif when 
transferred to some other place may be vested with power up to hundred 
Tupees only. 

Q. As regards Subordinate Judges, when a man comes as a Subordinate 
.Judge what Small Cause Court power does he usually get? 

A. If a Subordinate Judge acts for a permanent Subordinate Judge, who 
'bas got power up to Rs. 500, then he is given power at once up to Rs. 500. 

Q. On the other hand if the necessity of the case does not require it, he 
is given a limited power P 
- A. Then he does not get any power at all. For one station one Sub­
ordinate Judge is given Small Ca~e Court power but Ranchi iH an exception 
because ther~ the Subordinate Judges do not get any Small Cause Court 
-power. 

Q. \\ny is that? 
A .. Because of the special conditions of the people. There you have to 

-deal with aborigines and so this power is not entrusted to any Subordinate 
Judge though it is entrusted to a limited extent to 1\Iunsifs-up to Rs. 100. 

Q. You have to deal with the Bengal Tenancy Act througnout the pr~ 
-vince? 

.L No, only in Bihar province. 
Q. You are under the Chota Nagpur Act? 
A. Yes. 
Q. Is there much difference between the working of the two Acts? I take 

it that under the Chota Nagpur Act much work does to the revenue officer. 
A. Yes. 
Q. All the rent cases are tried by the revenue officer and none of them go to 

-the ci·dl court on appeal? 
A. No, they go to the Judicial Commissioner. · 
Q. To the Judicial Commissioner, Chota NagpurP 
A. Yes, he corresponds to a District Judge. The Judicial Comn;Jissioner 

cannot transfer these appeals to the Subordinate Judge. 
Q. Is there any appeal from the decision of the Judicial Commissioner i.o 

the Patna High Court? ' 

-L 2 
• 
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.4.. Yes. 
Q. In those parts of Bihar where the Bengal Tenancy Act applies do you 

have a system by which in rent suits, if there is no question of rate of rent 
or a question of title, the Munsif's judgment is made final up toRs. 50. 

A. Munsifs are vested with special powers in those cases. 
Q. They have to act under the Act as in Bengal? 
A. Yes. 
Q. Are these powers under the Act freely granted? 
A. No, only special officers are granted these powers. 
Q. I am asking about the way in which these powers are worked and 

whether they are given to Munsifs sufficiently freely. 
A. I am not in a position to say that. 
Q. Have you been at a place where in the ordinary way such power has 

been granted to you P 
A. No. , 

Q. So you are not in a position to say whether it is possible to confer 
these powers more freely than it is done at present. 

A. No, I am not in a position to say anything about that. 
Q. You have put down certain causes of delay. "nat in your opinion 1, 

the chief cause of delay that requires attention in this province P 
A. Congestion of files. 
Q. That is to say, the Court has too much work to do? 
A. Yes. 
Q. How do you compare the Munsif's Courts with the Sub-Judge's Courts 

in that respect P 
A. As regards congestion, the Munsif's Court cases are easier and they 

· take up smaller amount of time. 
Q. Do you think that the Sub-Judge's Courts are more congested than 

the Munsif's Courts? 
A. In some places the Sub-courts are congested certainly. 
Q. Speaking generally what is your impression? • 
A. I can't say. 
Q. Do you have as regards your Munsif's Courts the same factor that we 

have in Bengal, viz., that at the end of the Bengal year suits for rent liable 
to be barred by limitation are filed in large guantitiesll 

A. Yes. But then the period of time is different. The agricultural year 
in Bihar begins in September instead of in April. That is the difference. 

Q. In September you think that the Munsif's Courts are flooded with rent 
suits? .. 

A. Exactly. 
Q. Of which the vast majority turn out to be undefended? 
.4.. Yes. 
Q. 
A. 
Q. 

How long were you a l\Iunsif? 
Twelve years continuously. 
Did you find that in all the places where you served P 

A. I served in Bengal, Bihar and Orissa and that is my experience 'every­
where. 

Q. I take it that the office work of the Court is congested to see to the 
plaints, writing decrees and making attempts for execution? 

A. Yes, for the first part of the year during whi4-h these cases are decided, 
the office work is very much congested. 

Q. Do people get the undefended cases disposed of as quickly a~ possible? 
it. Yes. 
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Q. Are such plaints filed at any time within 3 months afterwards or are 
all of them practically filed at the same time P • 

A. Limitation cases at the end of the agricultural year are filed on the 
last day of the year. 

Q. Do they all get the first hear'ing immediately P 
A. No. The cases are distributed. 
Q. So that in some cases, if the plaintiff files a plaint on a particular da~ 

in September, the summons will be returnable only in February or March. 
A. No. It does not go so far as that. 
Q. How long does it goP 

• A. December. 
Q. That is to say, the man would get 3 months' before he is to appear and 

file a written statement. 1 

A. Yes, in the last batch of cases 3 months and sometimes 2 weeks more. 
But the long vacation intervenes. 

Q. How many weeks? 
A. 5 weeks. 
Q. That has to be accounted for? 
A. Yes. 
Q. Wncn those cases come up, some of them would be contested and some 

not? 
A. Yes. Some of them will be nominally contested. Those are decided on 

the very day of the defendant's appearance. 
I 

Q. That is to say, if it is a short ~atter, you will endeavour to dispose it 
of then and there? 

A .• Yes. 
Q. It looks as though, if there was an appearance of contest, another date 

will be given. 
A. Yes, because the parties will appear and apply for time to summon 

and produce the ~itnesses. 

Q. Taking the case of a plaintiff filing a plaint in September, giving a 
return day in December, if the .c'lefendant wants to sr.mrnon evidence and 
contest the case, what sort of adjournment would· you give? 

A. That depends upon the state of the file. Probably 3 weeks ~o a month 
he gets in the first instance. 

Q. Would it be effective 3 months after that? • 
A. No. He applies for another adjournment; because he knows there wiU 

be no chance for the case being taken up. 

Q. Apart from the defendant wanting an adjournment, what will be the 
earliest time, as a rule, in an ordinary case in an ordinary amount of con­
gestion, it will take to come on effectively for hearing? 

A. Ueally contested rent suits generally come on for hearing between the 
4th and the 5th month in Munsif's cases. ' 

Q. It will take about 4 or 5 months after the first hearing date. 

A. No; after the date of the institution of the suit. · 

Q. In some cases 3 months would elapse before the first hearing. 
A. Yes. 
Q. If it is a contested case, how much longer time is required? 

A. It depends as to how the High Court regards the case as an old onu. 
In rent suits, the High Court would consider a case as an old one if it is 
not disposed of within 6 months. So, the Munsifs take care to dispose them 
of within that time. 
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Q. Do you know a good deal about the agricultural conditions of this 
part well? Have you ever suggested as a possible thin~ that the period of 
limitation should not count from the agricultural year but should be counted 
quarterly or any other suggestion to prevent all the cases tumbling over the 
<Jourt at the same time? ' 

. A. I don't know much to enable me to give an opinion. 
Q. Do you find that small title suits tried in Munsif's Court get left to 

the last and arE} the longest of all classes of work as regards the time taken P 
.A .. No, difference is made between big and miall title suits, but they are 

all left last of all. I mean usually they are attended to after the small 
cause cases and rent suits. 

Q. You tell me from your experience what you think would be, as 'a 
rule, the time taken from the institution of a plaint up to judgment? 

A. In really contested suits, it takes about a year-10 months to one year-: 
making allowances for other causes. 

Q. Now as regards the duration, how much time is taken for civil appeals 
in this province? 

A: Several appeals are taken up after they have done with other original 
suits. In Bihar 'the civil appeal takes 4 months after the service of the 
notice. 

Q. Now what is the practice in Bihar, do they transfer them at once or 
do they transfer after a long wait? 

A. After a long wait when they become ripe for hearing. 
Q. In what time should a civil appeal be ready after it is filed? 
A. In about six weeks or two months after it is filed. 
Q. Now when a civil appeal is transferred to the Subordinate Judge how 

old is it? 
A. About six months. In six months the appeals become explanatory and 

it is then that attention is given to them. 
Q. That is, they are transferred to the Subordinate Judge when they 

become explanatory? -
A. No, just before they become explanatory. 
Q. Then how long do they hang on before the Subordinate Judge? 

A. Not more'than a month. The position is this-if there are five or ten 
appeals fixed before the District Judge and he is engaged in sessions work then 
he transfers all these appeals to the Subordinate Judge. If the Subordinate 
Judge has time or if he can make time after doing his usual work then he 
hears all of them or some of them and fixes another date tor the rest. 

Q. Is there any District Judge at Dhanbad? 
A. No, there is one at Purulia. 
Q. Supposing you walk to th~ District Judge's Court at Purulia and ask 

him •• Please show me the number of civil appeals not transferred to any 
one," then what number of appeals would you find there? 

· A. I have no experience of Purulia. 

Q. You cannot say whether the District Judge there is able to cope with 
the work with the assistance of one Subordinate Judge? 

A. I cannot say that. I know that there is one Subordinate Judge at 
Purulia to whom the District Judge transfers the appeals. 

Q. Wbat are, in your opinion, the chief recommendatiorts which should 
be made to get rid of the delay, apart from appointing more Judges in the 
Court? 

Q. I have stated them in my reply to the questionnaire. l\Iy first recom­
mendation is that the mode of recording evidence should be modified except 
in title suits and in the tit-le suits. as I have said, the services of shorthand 
~J'l)ists sbotlld be utilised as in the High Court. 
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Q. Will you apply that to all the Courts or to the Courts of the Sub­
Judges only P 
· A. To all Courts. 

Q. Would you like the shorthand notes of the evidence to be taken down 
in vernacular or in English? 

A. In English. 
Q •. Then who is to do the translating wo.rkP 
A. The Bench clerk or the pleader can· do that. 
Q. Would not that waste a good deal of time? 
A. But it takes a long time to record them. 
Q. The Munsifs take down only the gist of what the witness says. 
A. The presiding Judge may dictate. 
Q. That might save a certain amount of labour. 
A. Yes. Then as regards the substitution matter, the legal representat:lvEr 

of the defendant, who has appeared and who dies during the pendency of the 
suit, should not be served with a fresh notice. It will be his own duty to 
come forward to be added as a party. But if the defendant has not ap~eared 
the usual notice should be served. · 

Q. 'When a man is on the record a fresh notic,e should not be served on 
him? 

A. Even if he is not on record the fresh notice should not issue. For 
instance, a defendant has died and his son, who is not on the record, is the 
legal representative. If the defendant has appeared in the case then we may 
say that hie son should not be served with a fresh notice. 

Q. That is, if a father in his life time appears in the suit then his son 
may be deemed as his substitute? 

A. Yes. 
Q. His son may be serving in Basrah in a Labour Corps. 
A. Generally when they live together they have no notice--sometimes they 

do and sometimes they do not. 
Q. Supposing a man dies an!\ the case goes on ex parte. You have to 

consider the question whether his legal representative would be bound to 
the decree? 

A. That is the ca!!e under the existing law as well. A man might .be 
living in Basrah and the plaintiff might have the notice suppressed. 

Q. Suppression of notices is another question. Apart from that do you 
think that the plaintiff need not give any notice at all? The difficulty is to 
define the class of cases in which it would be fair to do that. 

A. If it is left open to the representative to come later and to re-open 
the case probably that objection might be met. 
· Q. Have you any suggestion to make as regards process-serving P 

A. The existing system, of course, is unsatisfactory, but it is difficult t() 
find out a solution. • 

Mr. Justice Stuart.-Q. What is their pay? 
A. From Rs. 9 to Rs. 15. 
Q. How doe9 it rise? 
A. There is a certain perc~ntage getting Rs. 9 and certain others getting 

Rs. 11, Rs. 13 and Rs. 15. 
Chairman.-Q. Do you follow the Bengal system requiring an identifier to 

be given to the process-serving peon? 
A. Yes. 
Q. Supposing a proc'ess is ~ent hy the. Allahabad High Court to the 

Patna High Court or the District Court. Although the nazarat knows tbe 
defendant theov mJ> ke no effort in the absence of an identifier to find out the 
person to be served P 
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A. If the person is known then, of course, effort is made to serve him 
without an identifier. 

Q. Do they do that or do they neglect such processes? 
A. "\Vhen the process comes to the presiding officer he asks the nazarat to 

make an effort to serve it.· 
Q. "\Vhat I want to know is that when a process comes in the nazarat does 

it remain there for a month without anything. being done and when the 
District Judge sees it he says "'l:ou go again?" 

A. There is a time limit fixed for the service of notices. "\Vhen it goes 
to the nazir he gives it to the peon to be served within six or seven days. 
-"When it comes back the Judge looks into it and if it is not served then he 
at once asks the nazir to make a further effort. 

Q. As a general rule when an identifier is not supplied, the peon would 
not even go out to the village. 

A. In this province when a process is filed, they write on the top of the 
original process, the name of the village where the identifier is to be found 
and the person to whom he has to apply to find out the identifier on the 
spot• If there is no endorsement to that effect, the peon, before he goes out 
to tlie mofussil, goes· to the pleader of the party and enquires where he has 
to meet tb" identifier. 

Q. When he goes to a village, does he not ask who is so and so? 
A. Sometimes he does. 
·Q. After all I think the number of people in a village who will be 

willing to accept processes meant for somebody else is not very great. 

A. No. There are .very often cases in which a wrong man accepts service 
and appears and just at the time of writing judgment says that he is not 
the man. 

Q. Then W"hY did he sign the summons? 
A. Because the summons came to him. 
Q. There is the name on the summons. 
A. The name is the same. 
Q. The father's nam~ would have been given in the summons and that 

may be different. 
A. The father's name is not given i.Jl the summons here. 
lllr. JJiahommad Hussai·n.-In the copies of the plaints the father's name 

is given. 
A. They then come and say that copy of the plaint is not served. 

Chairman.-Q. What is the impression you had as a judicial officer as 
regards the ministerial staff of your Court? Have you any complaint as 
regards corruptibility? ., 

A. They are presumably dishonest. 1 

Q. '\\'by? Do you mean because of their pay? 
A. The question of pay is nothing. The habit of obtaining tips is uni­

Yersal. Even if you give them Rs. 100 as pay, they won't do anything unl~ss 
they get small tips. 

Q. What is the reme<iy? 

A. The remedy is to give direct appointments to men who have not been. 
tainted with civil court life. Now he begim from a probationer and a~ he 
gets on rising he cannot' give up his old habit. 

Q. One great thing is not to let the ministerial officers give dates in 
adjourning cases to a particular date. f 

A .. We publish daily cause lists at the end of the day. 

Q. "\Vhen a man brings in an execution petition it has to be sent to the 
office for enquiry and notice. 



323 

A. No enquiry is necessary because all that a party has to do after he 
files an execution application is exhibited in a register kept outside for 
public information. 

Q. What I was going to say is that some judicial officers, apparently 
when it is a question of giving a date, leave it to the Bench clerks to fix the 
date. I suppose one method of preventing corruption is that a Judicial 
officer. should always give the date himself. 

A. In this province they always give the dates themselves in cases which 
are ripe for hearing. In the early stages when nobody would take any 
notice and when there is no chance of the case being taken up it would -not 
be possible for them to give dates. 

Q. Let us take the case of a l\funsif or a Sub-Judge with a heavy file. 
A case comes into the Court and the return day is put on the summons. 
The defendant applies for further time to file written statement. He gets I'll. 
He applies again and he gets it. 

A. The written statement is filed on the same day. 

Q. Always? 

A. Yes. 

Q. Then, there is the question of hearing. Everybody knows it cannot be 
heard for 6 or 10 months. So

1 
in the meantime intermediate dates are given 

by the Bench clerk. 

A .. If the case becomes ripe for hearing, the judicial officers give the dates 
themselves. Suppose there has been no service of summons and a fresJ-. 
summons ha;> to go and the officer asks the clerk to fix a date within a 
months hence. It is these things that are left to the Bench clerk. 

Q. That is where the Bench clerk will do nothing unless he gets a small 
tip. 

A. He can't give a date less than 3 months. 

Q. Does .he get a tip for giving 3 months? 

A. I don't know that. Probably he does. 

Q. You told us that there are ~ertain cases where the ministerial officers 
give dates which are not likely to" be effective. Will you please explain it? 

A. A date is fixed for the appearance of the defendant. The defendant 
appears on that day and applies for time. The judicial . officer has alsG 
given general instructions that in title suits you give 15 days' time for 
written statement, and in small causes 7 days. That is done automatically. 
Then on the second occasion when the same defendant. appears and asks for 
further time to file the written statement, the judicial officer says "yGu ought 
to reduce the time bt, 3 days if it is a money suit, by 1 day if it is a small 
cause suit and so on. ' It is these things that are left to the Bench clerk. 

Q ... Do you often find that issues are put in such a way that it is possible 
for the pleader to change his case? 

A. That has never been the case at Dhanbad. 

Q. You have never found that a couple of issues insisted on in ·i;'O.e Lower 
Courts .are given up and that case is tried to be argued on issu.aa that were 
never mentioned in the course of argument before? 

A. The Judge gives in his -judgment that such and such were .the issues 
and then he adds that there is no substance in such and such issues and that 
he h'as decid,ed the case on such and such issues. _ 

Q. Then supposing a question of relevancy arises and the case is not 
opened. How do you decide the question of relevancy? I suppose .it is 
not clecirled then and there and the Judge says " All right, I will put it down 
and I will decide it at the time of judgment." By that time he forgets. 
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d.. The question of r~levancy, in my experienc~, is always decided then 
und there. 

Q. You think that in Bihar the Judge decides the question of relevancy 
then and there i' 

A. Yes. 
Q. Then about discovery I see you say that each party is anxiaus to 

conceal his hand and to keep the trump card for use at the last moment 
and to take his opponent by .surprise. Do you not think that that is a very 
good reason for insisting on a case being properl;y; opened? 

A. Certainly. 
Q. When you settle issues do you do anything about the documents? 
A. Those documents which are relied on in the plaint are filed with the 

plaint but other documents are not filed until after the issues are settled. 

Q. When the written statement is filed do you ask for documents? 
. ' 

A. We do not read the written statement. 

Q. When do you read the written statement? 

A. When the case is taken up after the issues are settled. 

Q. You do not read the written statement at the time of settlement of 
~ssues? 

A. No. Issues are framed ·by the pleaders of the parties and we do not 
interfere unless there is a dispute about any particular issue. 

Q. 'Vhen the case comes on for hearing then you know for the first time 
that the written statement refers to such and such documents? 

A. Yes. 
Q. And documents are not filed with the written statement? 
A. An order is generally passed for filing of documents within 10 or 15 

.(lays after the written statement is filed. 
Mr. Justice Stuart.-Q. How do you know as- to whether they are in 

accordance with the law or whether they have offended the law? 
A. We have no time to read the written statement. 
Q. The Code lays down certain rules as to how pleadings are to be 

drafted. In every province I find that law is ("Onsistently broken on that 
point and unless this province is an exception, it is exceedingly likely that 
the pleadings offend the rules which are laid down by law. 

A. We do not read them. 
Q. They are prolix, argumentative and very frequently deliberately dis­

honest, particularly the written statements, but nothing is done to prevent 
that? 

A. No, nothing is done. 
Q. There is no form issued in .this province on which the Judge records 

the statement of parties as regards documents? 
A. No. 
Q. Law of discovery is not really known in the mofussil and people do 

not understand the principle? 
A .. No. Since receipt of this questionnaire .some of the pleaders have 

attempted to use that but "the other side has always tried to avoid that. 
Q. What did the Court do? 
A .. Sometimes interrogatories were not proper and sometimes affidavits were 

not in accordance with the law and the Court had to grant further time. 
Q. Then a beginning has been made at Dhanbad? 
A. Yes. 
Q. In your experience have you had cases hung up in revision against 

interlocutory mat 16r~ P 
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A. Yes, particularly in execution cases. 
Q. In execution case, there is usually an appeal. I am not talking 

about appeals but I am talking about revision under section 115. As regards 
that can you tell me if you had rules afterwards discharged P , 

A. I cannot lay my finger upon a particular case but generally it 
happens. . 

Q. Would you like to have a rule, as in Allahabad, to the effect that 
• applications under section 115 should not lie against interlocutory orders 

and that they should be made, if at all, at the end of the decision of the 
matter? 

A. I have agreed with that in my reply to the questionnaire. 
Q. As regards execution have you any suggestion to make P 
A. Generally, when an execution petition is put in the party puts in a 

false defence of payment that hangs up the case .. 
Q. That is a common thing-payment within three months? 
A. Yes. 
Q. Would you be in favour of limiting payments through money orders. 
A. Yes, subject, of course, to special exceptiqns-for instance; an illi-

terate man paying to the landlord. In that case the Court should have 
discretion. · . 

Q. "·e have got a veh hard and fast rule now and we have got to con­
sider whether we would be justified in making a hard rule still more hard? 

A. In some cases it ought to be made hard but in exceptional cases that 
rule might be relaxed. 

lllr. Mahammnd Hussain.-Q. Do you agree' to payments being made 
through Sub-Registrars P 

A. No. That would mean fresh payment of some money to the Sub­
llegis.trar. There is another thing which hangs up execution work. Notice 
under Order 21, Rule 66. The party comes and objects to the valuatiol.\ 
and tries to hang up execution for a time. If he fails here, he goes up in 
revision to the High Court. · 

Chairman.-Q. What does the Righ Court do P 
A. Sometimes there is a rule. 
Q. What forP 
A. Whether the procedure has been correctly followed for settl~ment o! 

proclamation. 
Q. What is the question of procedure that is raised in such a case P 
A. Whether evidence has been properly taken and whether furthex tim~ 

should not have been given to the judgment-debtor to adduce evidence. 
Q. Do you mean to say that your High Court interferes in revision upor. 

a question of discretion as to whether somebody should have been given 
further time P 

A. Yes; or whether further evidence should hl!ve been taken in the eRose. 

Babu BHUBANESHWAR PRASHAD PANDE, Assistant Registrar. 
Patna High Court. 

Tlritten Statement. 

1. A. (ii) District and Subordinate Courr.~. 

Original suits, within nine months. 
Regular appeals, three months. 
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Miscellaneous appeals, two months. 
Small Causes, two months. 
(iii) 
Title suits,· within six months. 
Rent and money, within three months. 
Small Causes, six weeks. 
B. C!aim proceedings-District and Subordirtate Courts, six weeks. 
l\Iunsif Court, one month. 

2. In my opinion the period actually taken in the disposal of original 
suits and appeals, and miscellaneous proceedings exceeds the reasonable limit 
1n many cases. The following seem to be the main causes of delays:-

(a) The principal cause of delay in_ the disposal of civil proceedings in 
the province is that the judiciary is undermanned from the 
lowest to the highest. The average number of disposals in each 
grade of courts approaches well nigh the,-number of institutions 
every year. But accumulated arrears coming down from previous 
years continue to encumber the files of each court with the 
inevitable effect of delays in each grade of court through each 
of which a case passes from one stage after another. It appears 
that the file of original suits in the Courts of Subordinate Judges 
and Munsifs starts the year with arrears sufficient to occupy tjle 
Courts' time for at least six months' while the lower appellate 

·court file has always arrears to take up at least nine months 
of the succeeding year. The High Court files start the year 
with accumulated arrears of work of about two and a half year's 
in fin.t appeals and of more than a year's work in second 
appeals. The average figures of institutions and disposals during 
the period 1920-22 will illustrate the position:-

Average l!verage Average 
institutions. Disposala. pending. 

Munsifs Court • 1,50,500 1,55,460 78,275 

Superior Courts-
Suits 10,2-H 10,952 4,361 

App~als 8,553 . 8,532 6,055 

Hi~h Court-
First Appeal • 230 2.34 698 

Second Appeal 1,607 1,380 2.014-

(b) 

(c) 

In the ~truggle with fastly accumulating arrears in the courts of 
subordinate Judges and l\Iunsifs adequate attention is not 
bestowed in many cases on the preliminary spadework whif'h 
in the end would shorten the proceedings and clearly mark 
out the issues between the parties. In the early stage of a 
case adjournments are allowed without a careful scrutiny of the 
grounds because the Court has ~o time to take up the case. 

Dilatoriness in the preparatipn of original cases in the courts of 
Subordinate Judges and ~Inmifs is another came of (h•lay. Jn 
many cases tha actual preparation of the ca~e is not starteJ 
until the approach of the time of their coming up for hearing. 
Prayers for issue of commission for local investigations, amend­
ments of pleadings, and steps for the collection of evit..!ence are 
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frequently maue at a very late stage in the case. The result 
is that disposal of such cases is delayed beyond the time when 
the Court could take them up. Attempts of some judges in the 
subonlinate courts to enforce diligent prosecution of cases have 
often been foiled either in revision or appeal by :Juperior. 
Co arts. 

Plaints and memoranda of appeals are frequently filed with deficit 
court-fee, particularly in rent suits on the annual tamadi day, and 
some time elapses before the deficit is made good. Then again 
some time is taken up in securing the filing of processes and 
process-fee. 

Proceedings relative to the appointment of guardian ad litem of 
minor defenda.nts take up a good deal of time in many cases. 

(f) The system o~ service of processes is in some measure responsible 
for .delays in the disposal of civil cases and certainly for most 
of the abuses too. 

(a) In this provinc~ a large number of persons are parties. to a sui~. 
The re•ult is that apart from the initial difficulty of effecting 
serviee on a large number of persons brought on the records, 
mortality d'-".ing the pendency of t4e suit entail considerable 
dell)Y in the substitution of legal rep~esentatives. · 

•~ (h) Proceedings before commissioners are· not •unoften unduly 
protracted. . , 

(i) A vast bulk of the litigant public coming as they do from rural 
areas have to depend upon a class of people, call them touts or 
pleaders' clerks as you please, in the matter of engagement of 
legal practitioners and for pairvi of their c::ases. The interests 
of this class of people are best served, especially in original 
courts, in protracting the litigation as long. as possible. 

(j) )\Iaintenance of low salaried ministerial staff especially at the 
bottom with rather heavy, burden of work. 

3. The ohvious remedy is to make a substantial addition to the existing 
~adre of judicial officers. It is 1\\ell recognized that as a general rule the 
l\lunsifs and Suhordinate .Judges as well as the District Judges work at a 
high pressure and that more work cannot be extracted from the present staff. 
The speed of justice can however be accelerated to some extent by simpli­
fication of procedure, by securing due observance of the existing rules of 
procedure which tend to f.he simplification of the issues and shortening of 
time at the actual hearing of a case, and by providing for trial of l'aH'S by 
:summary procedure, whenever possible. I would suggest the following:-

(a) "'ith a view to enforce payment of the full amount of co.urt-fee 
leviahle on the face of the plaint or memorandum of appeal, I 
would delete the portion " and the plaintiff . . . .•. to do so " 
in clause (c) of Rule 11 Order 7 of the Code of Civil Procedure. 
It would be a salutary rule to enforce payment of process-fee 
and filing of processes along with plaints, petitions and. 
memoranda of appeal. 

(b) In this province the proposed guardian of· the minor defendant 
hardly, if ever, undertal,es the trouble and expense of coming to 
the court to express his consent to act. The result is that in 
a large number of cases junior pleaders or officers of the Court 

are appointed to act as such. I would presume consent of the 
proposed guardian to act and appoint him as such unless objec- • 
tion is received either on behalf of the minor or of the guaraian 
within a fortnight of the service of notice. In the even1! of 
objection the court might proceed to appoint a pleader or an 
officer of the Court to act as guardian ad litem of the minor 
defendant. · 



(c) In this province pleaders possessing knowledge of surveying are­
ordinarily appointed commissioners to make local investigation 
or to make partition. These commissions considered from all 
points of views, are fairly done. It is true that the time 
taken up in the execution of these 'commissions far exceeds the· 
reasonable period for such work. The reason seems to be paucity 
of qualified pleaders to take up the work. With the increasing. 
supply of qualified pleaders for such work expedition may fairly 
be demanded in the execution of these commissions. The faults, 
however, are not entirely with the commissioners. If a. com­
mission is issued at a fairly early stage of a case and time is. 
not wasted in the 1 deposit of requisite fee and production of 
documents required for tf1e enquiry, and if the courts are 
vigilant in enforcing execution of their commission, then I sup­
pose there will be little occasion for complaint of dilatoriness of 
comrnissHmers. 

The results of examination of witnesses on commission are verv unsatis­
factory. One has to turn over the pages of any brief containing depositions 
of witnesseo;; examined on commission to be struck at the horrible waste 
of time and money involved in the proceedings. Introduction of vast mass 
or Irrelevant matters Jeads to the waste of the Court's time. I do not expect 
any improvement by the investment of powers upon commissioners to check 
irrelevant matters. The Patna High Court has issued two general letters 
condemning the. evil and asking judicial officers to exercise effective control 
over the comlnissioners. I am however not very hopeful of any tangible 
result out of them. l\Iatters might improve a good deal if provisions were 
made for the appointment of 1\Iunsifs, whenever expedient, to act as Com­
missioners with powers to check, irrelevant examin~tion and cross--examina­
tion in cases. This however is not possible in the existing strength of th<! 
cadre. I would suggest an addition to the cadre for the purpose. The cost 
involved would be met out of the commission-fee 'With the additional ad>an­
tage of economy of court's time and relief to the litigant public. 

The limit. of two hundred miles in clause (b) in Rule 19, Order 16 of 
the Code of Civil Procedure may be extended to 500 miles in these da:vs of 
improved facilities of communication. Witnesses exempted from penon~! 
attendance in court under section 132 and section 133, Civil Procedure C'ode, 
should always be examined by the .Judge whenever such a witness be found 

. prepared to be examined at the Court station. 

(d) 

(e) 

A better system of service of processes would relieve the Civil Court::t-
of a good deal of miscellaneous work which occupies not an 
inconsiderable amount of their time at present. l\I:v >iews on 
the subject will be found in the printed copy of the note 
submitted to the High Court in another connection in the month 
of July 1923. ., 

I 
It appears that about 11 per cent. of first appeals, 18 per cent. of the-

!'econd appeals on the figures of those d€cided on contest in the 
High Court and 6 per cent. in the lower court are sent back 
on remand under Order 41, Rule 23. Remand of a case under 
Rule 23 prolongs the litigation to the great harassment of the 
parties concerned. It should be possible to reduce considerably 
the number of remand under Rule 23 b:v more frequent exercise of 
the powers under section 103 and Order 41, Rules 24 and 25 of 
th~ Code of Civil Procedure. 

(/) Greater attentio~ should be paid to the rules under Orders 'i, 8, 10' 
and 14 of the Code of Civil Procedure in the Courts of ::\Iunsifs 
and Subordinate Judges. l\Iuch could be done in this direction 
by frequent inspection of records of the subordinate courts and 
hy personal ad>ice and instruction by Dis~rict Judges. The· 
District Judges, however. hnve hardly any hme to spare from 
th'=!ir case work to l~k to these things. 
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J..g) The best cure for dilatoriness of the litigants in the preparation 
of the case seems to lie in the better arrangement of files to enable. 
varties to know with some degree of certainty as to when their 
cases will come up for hearing, greater control of the presiding 
Judges over the proceeding of a case from start to finish and in 
the firmness of the Judges which however depends in some measuu 
on the support of the superior courts. ·It has often been noticed 
that when an additional officer is posted to any station there is 
very little difficulty in making cases ready for hearing. As soon 
as it is known that the Court will take up the· case for he'aring 
parties generally manage to get ready in time. One would have 
little occasion to hear of dilatoriness of litigants in this province 
if the courts were prepared to dispose of cases promptly. 

\h) Co-operation among the different grades of courts for avoiding delay 
may be helpful in speeding up justice. Cases in which the pro­
c-eedings have been stayed by orders of the superi{)r courts, or 
cases in which there are no orders of stay of proceedings but 
the records have been called away in appeal or revision against 
interlocutory orders should receive the first attention of the court 
which issued the orders and !>hould be disposed of with all 
possible expedition. I would ,;uggest prescrih!ng a special state­
ment of such cases to be submitted to .the. District Juug.es every 
month and to High Court every quarter. It ~hould be the dut::'f 
of the District Judge or of the Registrar of the High Court as 
the case may be to arrange for the expeditious- disposal of such 
cases. 

-(i) Rent suits constitute the bulk of the litigation H! Munsifs' Courts 
in Bihar, and money suits in Orissa an<! Chota Nagpur. It 
appears that on an average 72 per cent. of the number of· suits 
that are instituted in the courts in Bihar and of those that 
are instituted in Orissa and Chota Nagpur Courts about 75 and 
77 per cent. respectively are suits for money or movables. Bulk 

. of the rent suits is decided without consent and about 15 pe: 
cent. are decided on contest. About 86 per cent. of the rent 
suits are of value not exceeding Rs. 100 ~nd about ,98 per 
"ce.nt. of value not exceeding Rs. 500. About 48 per cent. of 
the number of appeals. that are preferred in this province are 
from decisions in rent" suits. Again about 60 per cent. of rer.i. 
appeals are of value not exceeding Rs. 100 and about 90 per 
cent. of value not exceeding Rs. 500. Investment of powers of 
courts of small causes to l\Iunsifs in Orissa and. Chota N' agpur 
have been found helpful in keeping under control the files in 
those two divisions whP.re suits are disposed of more quickly than 
in Bihar. Rent suits in Bihar which are mostly instituted 011 
a particular day in the year is an important problem in this 
province. The simplest solution that suggests itself to me is to 
extend the limits in clauses (a) and (b) to section 153 of the 
Bengal Tenancy Act to Rs. 250 and Rs. 500 respectively and to 
invest larger number of l\Iunsifs. with those powers. I expect all 
round speeding of justice by this device. Rent suits as weli as 
other classes of suits in the l\lunsifs' Cm1rts will be more quickly 
disposed of and it may be possible to employ Munsifs in relieving 
congestion in the superior courts by inv~sting higher powers t" 
a larger number of them. 

The initial pay of clerks in the district and the courts subordin~te thereto 
is Rs. 30 a month. This is hardly adequate to meet the bare necessities of 
the class of men who are employed as clerks in Civil Courts. Low salary 
at the beginning of service is not in a small measure responsible for the 
introduction of corruption prevailing in the ministerial establishment of. 
Civil Courts. It is difficult to shal;:e of the habit of illicit gain acquired at 
ihe beginning of the career however high one's position and whstever bis 
salary may he in later life. Then again the present scale of work presses rather 
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heavily upon clerks in Civil Courts, particularly in 1\Iunsifs' Courts in Bihar 
where large ntlmber of rent suits are instituted on a particular day in the 
year. lt appears that formerly 1,500 cases formed the unit of an establish­
ment of three clerks including the Bench clerk. The scale was raised to 
2,000 cases with the proviso that an additional muharrir may be allowed 
when the number of cases exceeds 2,600, fide J:!aragraph 95, page 70 of the 
Report of the Ministerial Service Committee. Experience of average l\Iunsifs 
in Bihar seems to justify the criticism that the scale has been pitched rather 
high. The same unit is applicable to Subordinate Judges "Courts where in 
rare instances even half of the prescribed stalldard is ever reached, while 

-in the l\Iunsifs' Courts the minimum is generally exceeded. The fact is/ 
that clerks in most of the 1\Iunsifs' Courts in Bihar have got· to do more 
work than what they can cope with during the office hours and that they 
have to work in the morning and late in evening. This makes for so much 
corruption prevailing in the ministerial establishments. It .is also respon­
sible in some measure for the employment of unauthorized assistants which 
under the stress of supervision seems to· be diminishing. The work done 
by such irresponsible hands adds not a little to the burden of miscellaneous 
work of judicial officers. I think that all offices at Sadar can be amal­
gamated under the direct control of one officer so that by fair distribution 
of work it may be possible to manage with the existing staff. Improvement 
in the pay and revision of scale of work are very much needed to secure 
anything like honesty and efficiency in the ministerial establishment. 

4. A new system of recruitment of judicial officers on the line of the 
recommendation of the Islington Commission has just been introduced in the 
province. I would however insist upon two years minimum practice at the 
bar, and if necessary, raise the age limit to 28 years. Endeavour should 
be made to give effect to the provision made in paragraph 14 of the Home 
Department Resolution · No. 2559, dated the 1st November 1920 regarding 
the special training of Indian Civil Service officers allocated to the judicial 
branch. I would suggest promotions from the Provincial Service to the 
rank of District Judges by strict selection at a comparatively early stage. 

5. In this province provisions have just been made for the training of 
l\Iunsifs recruited under the new system and the system had better have a 
fair trial. 

6. I do not think so. In this province judicial officers are ·not ordinarily 
transferred before completion of three years at any one station. The system 
works well from the point of view of officers as well as that of the 
public. 

7. No general standard of outturn of work can be laid down as the nature 
of work varies at different stations. In this province the standard of outtum 
of work has been kept fairly high by careft~l scrutiny and comment on the 
periodical statements of work every month by the District Jud~res and by the> 
High Court at the close of every quarter. 

8. I do not think so. In this province the Civil Courts seem to be 
fairly distributed. " 

9, 10 and 11. The jurisdiction of l\Iunsifs in this province has recently 
been enhanced to try suits under the ordinary procedure up to Rs. 4,000 in 
value by the amendment of section 19 (2) of the Bengal, Agra and Assam 
Civil Court Act (XII of 1887) and a larger number of 1\Iunsifs exercise power 
above Rs. 1,000 than at the time of the constitution of the Patna High 
Court. l\Iunsifs are now vested with powers to try suits up to Rs. 250 in 
value under the Small Cause Court procedure. There is however not much 
scope for extensive investment of higher powers to l\Iunsifs. The Patna 
High Court has been investing higher powers to suitable officers whenever 
the state of the file admits of its being done. l\Iuch could be gained by 
enhancing the appellate jurisdiction of District Judges from Rs. 5,000 to 
Rs. 7 000. But I would not advocate the change until' the Local Govern­
ment 'are able to arrange for the special training of Indian Civil Service­
Officers in judicial work as laid down in paragraph 14 of the Home Depart­
mtmt Resolution referred to above. 
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12 and 13. I would not relieve the District Judges of the responsibility 
of the administration of Civil Justice within his judgeship. I am, however, 
stwngly in favour of providing him and other judicial officers, whenever­
practicable, with suitable assistance in administrative and q1tasi-judicial 
work. I would suggest the creation of a post similar to that of Distri(~t 
Registrars in provincial towns in England at the headquarters of District 
Judges with limited powers. I would appoint l\lunsifs to hold the post for 
a certain period, say three years. Provided with such assistance the District. 
J u<.lges will be able to devote much longer time to judicial work and exercise 
"etter supervision over the administration of civil justice within his judge-
8hip. The District Registrar may also be able to relieve other jlldicial 
officers at the headquarter stations of office and quasi-judicial work and thus­
enabl~ them to devote their full time to judicial work with the certain result 
of material increase in the outturn of work which means quicker disposal ,of 
cases. 

Selected Subordinate Judges and 1\Iunsifs can very well be vested with 
power to try Probate Cases, Land Acquisition refePences and also proceedings 
under the Insolvency :Act. In this province five 1\Iunsifs are already vested 
with powers under &ection 26 of the Succession Certificate Act. I do not 
see .any ground to apprehend any objection from the public in the matter. 

14. I should like to see small beginnings made for the disposal of small 
cases by village panchayats on the line of the ·enactments in the Village· 
Administration Act. 

15. Suits for contribution in respect of payment·made on account of rent 
or land revenue or cesses might suitably be tried under Small_ Cause Court. 
procedure and Article 41, Schedule II of the Provincial Small Cau.se Court Act. 
amended accordingly. Article 14 of schedule may also be excluded. I am ' 
opposed to the suggestion regarding trial of suits for the enforcement of simple­
mortgage under Small Cause Court procedure. The law of mortgage is 
rather complicated and many cases involve intricate questions of law and· 
fact. 

16. The class of suits set out in section 128 (2) (f) (i) are tried under 
the Small Cause Court procedure up to a certain value and it does not 
seem advisable to extend the limit. 

17. I am not in favour of disposal of civil suits by a tribunal other than 
that paid for the work. .·' 

18. The existing right of appeals should not be curtailed except in· rent; 
suits as I have suggested above. 

19. (a) Letters· Patent appeals should not be allowed against a judgment 
affirming the concurrent findings of the lower Courts. . 

(I,) I cannot agree to the suggestion for in the Patna High Court a 
Single Judge hears appeals and revisions of value not exceeding Rs. 1,000. 

:20. I do not feel quite competent to answer this question. Appeals from 
the decree of lower appellate courts are filed in about 18 per cent. cases. It 
appears that about 33 per cent. of the appeals preferred are summarily 
dismissed and of those that are decided after contest, the lower appellate 
Court decisions are confirmed in about 64, per cent. and reversed modified 
or remanded in about 36 per cent. Something may be done io c'heck filin~ 
of frivolous appeals by stringent provisions regarding vakils' certificate as to 
the grounds of appeal with some penal ·clauses, if possible. I would not 
agree to the restriction of the right of second appeals on the grounds of 
pocuniary value of a case when such appeal is permitted on the grounds of 
law or substantial defect in proet~dure leading to error ip. decision. Besides· 
the court has ample powers of dismissing an appeal summarily when it does 
not involve such questions. 

21. I am not i_n favour of impo~ing the condition preced.ent of deposit of 
decretal amount· In cash before fihng an· appeal. Mere fihng of an appeal 
d()('s not lead to the stay of execution of a decree. Besides this would affect 
appeals in 8Uits for money claim only and that also by defendant appellants 
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.Of!ly .. It ~annot be sai~ that pla~ntit;f-appellants are in any way more discri­
.mmatmg m the exe~c1se of th~1r nghts of a~peal. The suggestion would 
.-tantamount to a demal of the nght of appeal m many cases. 

23. (1) I would agree to the suggestion with this reservation that the court 
may dispense with the deposit of decretal amount in appropriate cases. 

(2) I would not agree to restrict the High Court's power of revision aaainst 
such interlocutory orders as can be attacked on appeal against the dec:'ee on 
suit. The provision of such revision by the High Court exercises wholesome 

'influence upon the subordinate Courts. Besides sometimes interlocutory 
orders 'l;itally aff.ect the merit of a case and it is better to allow the matter 
to be settled at the preliminary stage than to reserve it for the final decision 
keeping open a chance for remand to the prolongation of the litigation anJ 
'harassment of the parties. All that is required is that unless the orders 
complained against affect the suit vitally the proceedings should not he stayed 
and the petitioner should be required to file certified copies of such port.ion 
of the record as may be· necj!ssary for the determination of the question raised. 
The Patna High Court has already issued instructions to the Subordinate 
Courts prohibiting sending up of the whole record to the High Court unless 

-specially asked for. (General Letter No. 9 of 1923.) 

25, 28, 29 and 30. 1\Iy views on the subject will be found in the printed 
.copy of the note. 

26 and 27. Plaints, written statement, memorandum of appeal and cross­
·objection are generally not precise and to the point in this province. The 
•provision of the Code of Civil Procedure in Orders VII and VIII are not 
very carefully followed. The best way to ensure observance of the rules 

•.seems to provide for plaints, written ·statements, petitions, memorandum of 
.appeal and cross-objection being filed in English. Plaints of rent suits and 
petitions for steps in the preparation of a case may, however, be filed in the 
language of the Court. There is already a rule in the Patna High Court 
General Rules and Circular Orders, requiring parties to file plaints, petitions 

·and affidavits in English, wherever practicable, but owing to the provision 
of section 137 of the Code of Civil Procedure it has not been possible to 
·~nforce it. ' 

. 31. I have already suggested above that the best way to ensure better 
·framing of issues is more frequent inspection of records of the Subordinate 
Courts and personal advice and in.structions of District Judges in the matter. 

32. Provisions of Orders X, XI, and XII of the Code of Civil Procedure 
are generally neglected in this province. The neglect of Order X is due to 

·the fact that many cases in the preliminary stage do not receive adequate 
attention of 1\Iunsifs and Subordinate Judges. 

The nealect of Orders XI and XII may be attributed to the lack of S.>stem­
·atic prep:ration of cases in the mofussil. 'It is not unoften the case that 
leaal practitioners are engaged to conduct the case on the day of actual hear­
ing of the case. The preparation of. the case ordinarily remains in the hands 

.of a karpardaz who rarely take proper legal advice. I think that the Courts 
may show the way by giving necessary directions to the parties on the date of 
settlement of issues. The Courts should be empowered to award penal cost 
·irrespective of the result of the suit whenever any party wantonly refuses 
·to admit any document with a view to protract the proceedings or to harass 
the opposite party. 

33. I would not agree to the suggestion as to the examination of parties 
as a part of the trial at the beginning'of ~t. l\Iy idea is that in. civil ~itiga­
tion the parties should be left a free hand m the matter of adducmg endence 

·and they should not be compell~d to depose as witness.es: .I do not t~ink .such 
examination of parties would m any way tend to m1mm1se the callmg m of 
irrelevant evidence and of witnesses unnecessarily. I rather think that larger 
number of witnesses more carefully tutored might be brought in to support or 
('Ontradict the statements made by the parties themselves at the previom 
date. 
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34. Clause 2 of Rule 16, Order XVI is not generally observed, the reason 
heing that parties generally manage to procure the attendance of their wit­
nesses on the date of the actual 'hearing of the suit. Besides there appears 
to be no provision in the Code of Civil Procedure as to the forfeiture of 
~;ecurity for non-attendance of a witness on the date fixed. I should think 
that the Civil Court may be vested with power similar to section 514 of 
the Criminal Procedure Code so that the rule, when necessary, can be effec­
tively enforced. Criminal courts have much better control over their witnesses. 
because they can put into operation immediately the powers under section 174, 
Indian Penal Code for which the Civil Courts have to move through the 
c.rcuitous course of the provisions of section 476, Criminal Procedure Coder 
which itself means delay and the result is that the powers are never utilized· 
in the Civil Courts. I would suggest that Civil Courts may be authorized 
to exercise t~e powers under section 174, Indian Penal Code. 

35. It is true that much unnecessary and avoidable oral evidence is let. 
into the courts of this province. I would not however venture to. control 
the citing of the number of witnesses in a civil case for it seems to be 
less harmful to allow some irrelevant matters let into the record than restrict 
the evidence, the nature and worth of which the Judge connot know. 

36. I agree with the suggestion that in ex parte p,roceedings affidavits sqould: 
be the preliminary mode of proof and no oral evidence. should be allowed 
exaept with the special leave of the court. I do not consider it necessary t(). 
proviue the condition " on prepayment of special costs." I would not however 
adopt the suggestion in respect of contesteu proceedings even when no appeal 
'is alloweu. · 

37. The suggestion to fix a time limit for the examimition and cross-ex­
amination of witnesses does not co111mend itself to me. An intelligent grip of 
the case on the part of the Judge and a careful control of the examipation and 
1·ross examination of witnesses according to the rules laid down in the 
Eviuence Act should be sufficient to keep out much of the irrelevant matters 
from the recoru. 

39. The principle of representative suits can be made of wider appiica­
tion with some auvantage in the case of 1\Iitakshara family and co-owners. 
It beems to me that it wiil be sufficient to add an explanation of the­
Pxpression " numerous persons " ,in Rule 8 of Order 1 so as to include· 
within the scope of the rule l\lita}{shara family, other co-owners and persons 
~imilarly situated. ' 

40. The legal representatives of the plaintiffs, appellants and petitioners 
are bound to come in within the period prescribed by the law. Legal re­
presentatives of defendants, judgment debtors or opposite party should not 
be hound by the decree or order unless substituted, otherwise there is danger· 
of real hardship and injustice in many ·cases. Besides it would open out a. 
fresh avenue of litigation. 

41. I have already stated in my answer to question 2 that proceedings relat~ 
ing to the appointment of guardian ad-litem of minor defendants lead to some­
Llela~· in the disposal of cases and have also suggested remedy therefor. 
I do not consiuer it advantageous to require the plaintiff to name "all 
the possible guardians " in his petition and to issue notice to all of them­
r.imultaneousl~·. The expression " all possible guardian". seems to be very 
,·ague and difficulties might be felt in actual working of it. n· is obvious: 
that much time will be taken up in effecting service on a large number ot 
persons named by the plaintiff as possible guardians. I thi_nk that if the 
guaruian proposed by the plaintiff cannot be appointed owing to objections 
raises} either by the minor or the guardian then the Court should proceed· 
to appoint a pleader or an officer of the Court to act as guardian without· 
waiting for any further proposal of guardian from the plaintiff. 

42. The practice of granting ex parte injunctions and orders is not taken 
•mdue advantage of in this province. But such applications on frivolous 
c-rounus are not uncommon. 

43. The size of a judgment depends upon the temperament of individuar 
Judges. I cannot think of any method of curtailing the length of the· 
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judgment nor do I think that the size •of the judgment causes any appre­
•ciable delay in the decision of suits as judgments are mostly written by 
judicial officers at their residences. · 

44. Points of law going to the root of the claim or defence are not usually 
disposed of before taking evidence in this provinee, unless pressed by one 
party or the other. Original Courts generally prefer to dispose of a case 
after recording evidence on all the questions raised in order to avoid chances 
of remand unless of course there is any obvious. defect of law and procedure 
which is fatal to the whole case. 

45. Oi'iginal dates are not fixed by the presiding officers in this province. 
'The usual practice is that the original date is fixed by the Sheristadar and 
the subsequent dates are fixed by the Bench clerk until the ca;,e attains 
a certain age When the presiding officer takes special care as to the dates 
to be fixed for the case. The Bench clerk is supposed to fix the dates under 
the general instructions of the presiding Judge. I do not think this 
practice leads to delay in the disposal of many cases. Fixation of dates 

\ by the Judge himself will certainly be much better from all points of view. 
It will, however, be impossible to enforce such a rule in many courts 

-especially in the l\lunsifs Courts in Bihar without appreciable reduction in 
the _outturn of work of the officer. 

46. Pleaders-are consulted in fixing the time required for the examination 
of witnesses and argument in big cases in Subordinate Judges' Courts. 
They are not generally consulted in ]\[unsifs' Courts. I doubt if it will 
be always profitable to consult pleaders in the matter; . besides it is not 

.always possible to get hold of pleaders of both parties for the purpose at the 
same time. 

47. I ha~e already r~ferred to this question of delay and remedy therefor 
in my ans~;er to question 2. 1 

48. I have already said above that cases are generaliy adjourned without 
-careful scrutiny of the ground urged because the Court has no time· to 
tak~ up the case. It will not improve ma~ters to require applications for 
adjournment to be supported by an affidavit; affidavits generally degenerate 

•into a matter of form. Date costs are generally awarded on ad.iournments. 
Adjournment costs are not very effective in checking applications for 
-adjournment and as I have said above when the parties know that thci1· 
case will be taken up all objections are waived and they manage to get 
ready in time. , " 

49. Suits are tried from day to day in the mofussil courts in this province 
:as a general rule. 

50. The Patna High Court insists upon District Judges inspecting each 
subordinate court at least every 18 months; the presiding officer of each 
·court is also required to inspect his office every year . 

. 52. l\Iuch of the evils in execution proceedings are due to the present 
system of service of process ... Every process is liable to be attacked. 
Charges of fraud in publishing and conducting the sale and application to 
set aside the sale on that ground under Order 21, Rule 90, &re extremely 
frequent. I am afraid many frauds are perpetrated in collusion with the 

-process-servers but charges of this nature are also made without justification. 
The only remedy for the evils is substitution of a more reliable system of 
service of p.r,·~esses. 

In every execution proceedings for sale of immovable property several 
processes have to be served and the time taken up in the service of one proce~s 
after another may be reduced by curtailing the number of processes or hy 
providin~ for simultaneous service of some of the processes. Some time. is 
wasted in securing the filing of process fees and processes for the issue 
of every process one after the other. The decree holder's pleader should be 
able to file the requisite fee and process whenever required anu prayer for 
time on the ground of sending information to the clients should not 
-ordinarily be entertained. l\Iention of valuation in the sale proclamation 
under Order 21, Rule 66 (2) (e) of the property to be sold is an ea'.V 
handle to the judgment debtor to delay the proceedings. Sales are very 
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frequently sought to be set aside on this ground. There is hardly any 
;)ractieal advantage in mentioning the value of the property in the sale 
proclamation. In this province intending bidders hardly, if ever, depend 
upon the description in the sale proclamation of the property to be sold 
and they gather informations as to the nature of the property from other 
~ourc-es. It is also a fact that correct v~lue of the property is rarely, if· 
e\·er, stated in the sale proclamation. In any case the value •f the pro­
pert_,. need not be regarded as a material fact for the information of the 
pur('haser in the case of sale of revenue paying estates and agricultural 
holdings in this province. In the case of revenue pa~·ing estates the amounts 
of annual income taken from the khewat and of annual reven.ues and 
ees,cs should be ~uifieient materials for the information of purchasers· under 
clau,e (t·) of the rule. In the case of agricultural holding the nature of 
tenaney and the kind and amount of rent should be regarded sufficient. 

In sales umler Chapter XIV of the Bengal Tenancy Act, the provision 
of the serviee of the proeesses of attachment should be done away with for 
under seetion 65 of the Act rent is always the first charge on the holding. 
The sale proelamation and notices under section 158~of the Act whenever 
required should issue simultaneously for service. The time·. limit of 
sale after the service of sale proclamation may be reduced from 30 days 
and 15 days as provided in Order 21, Rule 68 to 7.days in cases where fresh 
sale proclamation is required under Rule 69 (.!) Qf Order 21 of the Code 
of Civil Proc·edure. 

53. I am in favour of the extension of the principle of section 21 of the 
CoJe of Civil Procedure to execution proceedings. 

54. I agree with the suggestion to invest the Court to which a decree is 
transferred for execution with powers which the Court which passed the 
deeree has 11s to the adding of legal representative, recognition of assign­
ments of decrees, transfer for execution and similar matters. I would only 
require that when a decree is transferred by such a Court to another' Court 
an intimation to that effeet should be sent to the Court which passed the 
decree. 

5.5. I am not in favour of modifying section 47 as suggested, for that 
would introduee mueh unnecessary complications in the execution proceed­
ings. The provisions of Order Xl:l, Rules 95 to 102 of the Code of Civil 
Proc·edure meet all necessary requirements and afford sufficient protection 
to the purchaser. 

56. I agree to the curtailment of the period of limitation for execution 
in monev decrees to six vears hut I would restrict the curtailment of the 
period ~ suits of value 'D.ot exceeding Rs. 500. If it be at all necessary, 
which in n1~· opinion is not, to retain the provision regarding the periodical 
execution of decree, then I would adopt the suggestion of reducing the 
period to one :vear from the date of the last order. I however think 
that some amount of litigation would be avoided if this rule of periodical 
execution of decree and steps in aid of execution were done away with 
11nd the decree-holder allowed' to put his decree into execution at his 
discretion within the limit of six or twelve years as the case may be. 

58. It does not seem advisable to provide any further restrictions in the 
matter of recording of payment of decretal dues. The period of three months 
within whic·h such pa:vment should be recorded does not seem to be a long 
one. The three months rule, however, does not apply to decree-holders 
and sueh of them 11s are dishonest, take advantage of their position in 
evading the law of limitation. If a decree-holder fails to certify the pay­
ment to the Court within three months he should not be allowed a fresh 
~tart of the pPriod of limitation from the date of pa:vment. It is, however, 
ven· often the ease that after issue of Court's processes the decretal dues 
pitl~er in part or in full are paid outside the Court and the process is 
returned unserved and neither the deeree-holder nor the jt;dgm!'nt-debtor 
e\·er care to come to the Court to have the payment recorded. The rest~lt 
is that in many sue~ cases execution procee~in.gs entered are dismissed as 
infructuous whereas 1t was really not so. Tlus 1s one of the reasons for the 



336 

very ·high PElrcentage of infructu<Yils proceedings shown in the statements. 
The rule may be so altered as to allow payment being recorded whenever 
one or all of the decree-holders or even their agent certify payments on the 
back of the process and the decree-holders' pleader being informed of it does 
not show any case to the contrary within the time fixed by the Court. 

59. I entirely agree with the suggestion. I would delete the second 
proviso to"Rule 16 of Order 16 altogether. 

60. There might be cases of real hardship ·where execution against the 
person and property of the judgment-debtor should not be allowed to 
proceed simultaneously and I am not in favour of depriving the Court of 
powers in this matter. I would substitute the expression " in its discre­
tion " in the rule by " for reasons to be recorded in writing ". 

61. (a) Notice under clause l. (1) of Rule 22 of Order 21 does not seem 
to be 'at all necessary; but notice against the legal representative of a 
party to the decree seems necessary. 

(b) I am not in fjvour of deleting Rule 22 altogether but would amend 
it as suggested above. , 

62. In my opinion Order 21, Rule 26 is s~fficiently wide and should enable 
the Courts to pass suitable orders in a case of money decree. 

63. The Civil Procedure Code except in the circumstances provided in 
Order 21, Rule 22, does not provide for the service of notice in execution 
proceedings for sale of moveable property and in sale of immovable property 
one notice· under Order 21, Rule 66 for drawing up the sale proelamation 
is served. I think if provision be made fer service of notice at the beginning 
of the proceeding then no other notice to the judgment debh>r would be 
necessary. 

64. A copy of the sale proclamation should be served on the judgment­
debtor if no notice of the execution proceeding is served upon him, otherwise 
not. I do not agree to the suggestion of service of notice of execution 
petition upon the pleader or vakil who conducted the suit leading to the 
decree. In this province a vakil's connection with the suit practically 
ceases as soon as the suit is disposed of, and I do not see why the legal 
fiction of the execution proceeding being a continuation of the suit should 
be utilized in saddling the vakil with the responsibility of hunting out his 
clients when decrees are put into execution after several years. I see · 
considerable practical difficulty in the course. 

66. I am not in favour of materially altering the procedure relating 
to mortgage suits. 

(a) There is no objection in requiring the plaintiff to file an incum­
brance certificate in respect of the mortgaged property as avail­
able in the Registration Office; but I would restrict it to the 
period subsequent to the date of the mortgage in suit. 

(b) I would require only persons having the right of redemption to 
be impleaded as defendants to the suit. A mortgage suit should 
not be dismissed for the mere non-joinder of parties unless the 
defect is fatal to the suit and no other relief can be granted. 

(c) I am strongly opposed to the proposal which will complicate mort­
gage suits by introducing issues which can more suitably be dealt 
with in a separate suit. 

(d) The proposal that all sales in .exec'?tion of ~ortgage decrees shall 
be free from all incumbrances wtll comphcate matters and will 
lead to great hardship and injustice in many cases. 

(e) In this province the prescribed period of six months time is ~arely 
exceeded in preliminary decrees. I do not see the necesstty of 
"'rantin"' an:v such time. In simple mortgage suits for sale 
there appea;s no necessity of a separate final decree. I think 
it will not be advisable to insist upon passing personal decree 
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in the principal suit for in a very small percentage of cases 
necessity for such a decree at all arises. If the rule of passing 
personal decree in the primary decree be introduced then the 
questions relating to personal decree will have to be gone into 
in every case whereas its advantage will be availed of in very 
few instances for generally a mortgaged property is found suffi-· 
cient for the amount of debt. 

6i. I am not prepared to say that the appellate Courts pas's orders for 
'Stay of execution proceedings without sufficient cause in many cases. I 
would not penalise people for asking orders of stay on insufficient gr.ounds. 

·- 68. I think that Order 21, Rule 29 which is sufficiently wide would 
cover the case contemplated by the question. I would not curtail the power 
,of the Court in the matter. 

iO. In this province execution by arrest of judgment-debtor is not very 
frequent. It is, however, generally difficult to secure the arrest of the 
judgment-debtor and this necessarily leads to delay. I am not able to 
think of any device to prevent absconding of judgment-debtors. Something 
might however be done by requisitioning the assistance of police in the 
arrest of absconding judgment-debtors but I am not very .hopeful of any 

· tangible result out of it. 

il. Too much of formal evidence regarding attestation of documents for 
their admission as evidence seems to protract unduly· the hearing of tli.e case. 
Something may1 be done to curtail the formal proof. by allowing documents 
covered by section 35 to be admitted into evidence without formal proof it 
being provided that where necessary the original document may be called 
for inspection. 

i2. It does not seem necessary to retain the pro'vision of calling an attest­
ing witness to prove the mortgage bond. I would not shift the burden of 
proof as to the validity of the mortgage upon the defendant. 

i3. Xot much time is taken up in obtaining certified copies. I would 
aceept paper•books printed in the High Court in origi:dal in a previous litiga­
tion as secondary evidence but not -translations; the accuracy of translations 
is ·always open to comment and it is better that the Court has before it the 
document in the language in which it is written. 

76. I would not agree to the proposal that all future partitions of 
immova hie property should be eviu.'~nced by a registered instrument; but, 
of cour.,e, \dwn an instrument is written it must be registered. 

78 The doetrine of part performance negatives in some measure the 
provisions of the Transfer of Property Act as to the creation of title in 
immovable property. It is, however, an equitable doctrine quite suited to 
the economic and social condition of India and I am not in favour of 
withholding the application of that doctrine in this country. 

79. I do not agree with the suggestion. It is a matter of common knowledge 
that many decretal dues are paid out of Court and neither the judg­
ment-debtor nor the decree-holder eare to come to Court to enter satisfaction 
of the decree. Similarly money due on registered instrument are always 
paid in the mofussil and it would be too hard to provide for payment of 
such debt by a registered instrument. · 

80. I cannot agree to the suggestion for that wou~d create considerable 
difficulties in the way of illiterate persons obtaining a loan and in entering 
into other transactions. 

Sl. I agree to the proposal. 
82. I do not agree to the further increase of court-fee. I am afraid that 

further enhancement of court-fee will press heavily upon bona fide suitors and 
will not put down frivolous litigation. ' 

· !<;~. Xo. 
84. In a poor country like India champerty_ should be allowed otherwise 

rightful owner of properties will not be able to come to Court. 



338 

Babu BHUBANESHWAR PRASHAD PANDE, Assistant Re~strar, 
Patna High Court, called and examined on Friday, 

the 27th June 1924. 

Mr. Justice Stuart.-We have to thank you for one of the best notes. 
I have seen and it is very helpful. I do not propose to take you over all 
the matters which are already in your note. 

I observe that you are in fayour of passing a very strict rule that all 
process fees and the copy of the plaint must be filed at the time the plaint is 
put in and not later. 

A. Yes. I want to enforce it. 
Q. In your opinion is this quite practicable? 
A. Yes. 
Q. It has been suggested that the office is not certain as to whether a 

plaint, when it is presented is a good plaint. I mean it may be barred by 
limitation. The court-fees may not be sufficient. Do you think that 
that affords any reason for not filing the process memo. along with the plaint? 

A. If the plaint can be r~jected the process fee could be returned. 
Q. It is quite possible to do what you suggest? 
A. Yes. 
Mr. Mohammad Hussain.-My own experience is that in practice these­

process forms are filed along with the plaint. 
A. No. Especially in rent suits much time is ta-ken. In big suits in 

Sub-Courts the process fee is paid along with the plaint and not in the 
Munsif's Courts. 

Q. I was thinking of the cases in the Sub-Judge's Court. 
A. Yes. There, things a~e done more regularly than in the l\Iunsif's. 

Courts. 
Mr_. Justic'e Stuart.-Then, there is another thing about court-fees. 

Suppose a plaintiff has to pay a court-fee of Rs. 100 for a plaint in a 
Sub-Judge's Court and knowing that the plaint is filed on a ten rupees stamp,. 
does he not usually apply for time and is he not given about 6 months to 
make up the balance? 

A. In this province the time does not extend so long but some time is 
taken up. 

Q. I am not criticising your province but I am speaking of the whole of 
India. In other parts a plaintiff who knows the amount of court-fees to be­
paid and is absolutely certain about it will still file the plaint on a court-fee, 
of Rs. 5. Should such a man not be given one short adjournment only for 
making up the amount and no more? 

A. Yes. ~ 
Chairman.-The Judge can, say "You must bring the balance of the 

money in 2 days time.'.' He can do that now. 

A. Yes, that he ca}\ do. But when once time has been given and a peti­
tion is put in for further extension of time we have to see whether there is 
sufficient reason for granting further time. 

Mr. Justice Stuart.-Q. Do you think there should be a rule laid down 
by your High Court to the effect that _a Court should _not usually g~ant a 
man longer time than would enable him to get to his home, obtam the 
money, and bring it back? If ~ rna~ chooses to come into Co~~t without. 
having the requisite court-fee, he IS entitled under the law to one adJournment-
only. · 

11. Wnen once we give an adjournment and then when there is a petition 
for extension· of time, we cannot say that only one adjournment would be­
given. 
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Q. I suggest it should be made. a rule. Of course if the man is taken ill 
there would be good reason for a future extension. But I cannot see any 
other for granting an extension of time. 

A. Yes, if it is made a rule then it will be good. 
Q. Now, the next point is with regard to commissions for local investi­

gations, partitions and the like. Now you state that there are not sufficient 
qualified pleaders to take up this work in Bihar. Don't you think that it 
would be a good thing to go back to the old amin system? 

A. No. 
Q. Why? 
A. I cannot rely upon them. 
Q. You cannot rely upon them, I take it, for the reason that the amins 

of the past were low-paid subordinates. You could not rely on the indivi­
duals, but was there anything wrong in the system? 

.4 .• If you put highly paid officers they could be. relied upon. 
Q. Yes. That is my suggestion. It is like a good many other systems which 

have been condemned because they were never given a fair chance. If you 
put underpaid subordinates open to corruption to work any system the 
system will certainly fail. 

A. Yes. 
Q. The point is this that this system was abandoned and a very much 

worse system substituted of employing gentlemen who, though suitable in 
other ways, are in no way under the control of the Court. The difficulty 
is if you appoint a pleader you cannot say "You shall complete your work 
on such and such a day." You can say that to an amin. 

A. 'Ve can say that to pleaders also if we have a sufficient number of 
qualified men. 1 

Q. In this province you may say it with effect .. In most of the provinces, it 
has never any effect. I have seen commissions of this kind carried on for 
12 and 18 months and even two years. The pleader had always an excuse. 
You won't have that occurring with an amin. You can say to him "You did 
not do your work you will be fined, suspended or dismissed." 

A. Yes. Crllnerally you can deprive him of that job. But some pleaders 
· are really anxious to have the commission work. 

Q. I als9 mean you can pay an amin well. The fees wi~l cover his pay. 
A. Yes. 
Dr. DeSouza.-Q. Is there work enough for a wholetlme amin in a 

l\I unsif's Court? 
.4 .. I don't think so. Now in this province we have got one district where 

there is still one amin. 
Q. What is the survey examination which the pleaders have to pass in 

this province for getting commissions? 
A. Training for 6 months in the Engineering College. 
Jlr. Justice Stum;t.-1 may take it that you have no objection to the. 

amin system if the amins are competent and earnest. 
A. Competent men, you will get. But in this matter there is the ques­

tion of honesty. 
Q. Surely if you select the man correctly and pay him sufficiently there 

can be no .objection. 

A. The difficulty is of selection. Unless you take a highly paid man, one 
man won't be able to take the district of Gaya; and it may be necessary to 
employ more than one man. · 

Q. The next question is the question of commissions for examining witnesses. 
'Ihere are two aspects of looking at it. The one is whether the 
commissioners take a lot of irrelevant evidence and the other is whether 
thE>y return the commissions within a reasonable time. As for taking irrele­
vant evidence, it is not a matter of very much importance; because you can 
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always rule that out later. But the great difficulty is they will not return 
the commissions in time. Can you see any method of avoiding that under 
the present system? 

A. I have 'made one suggestion in my statement. 
Q. Yes. You say you cannot make any suggestion under the present 

system. You suggest the work of the commissions should be handed over 
to the judicial officers in the places where the. commission is to he exeeuted. 
Of course that would mean a considerable increase of their work. 

A. Yes, there will be som.., increase. 
Q. But do you think it is well worth trying? 
A. Yes. The costs will be met by additional commiSSion fee. 
Q. It is not a question of cost but a question of holding up their work. 
A. But there will be extra-fees for that purpose. 
Q. Then as to the large number of first appeals which are remanded back 

1 and in which further time is wasted, you suggest that it might be worth 
considering that the appellate courts should exercise, powers under 
section 103 to decide these points themselves instead of sendin"' them 
back. You cannot suggest anything further than that. "' 

A. Not under the existing system. 
Q. What are the main causes for d~lay in hearing the cases? 
A. The cases are taken up, the parties are not ready and want further 

time. 
Q. Is there any reason why they should be given time? 
A. It is not practicable, or possible to refuse. 
Mr. Mohammad Hus~ain.-Q. At the time of fixing the dates hjlve they 

any idea whether the cases would be disposed of or not? 

.4.. They have no idea~ The position is improved a good deal. One 
should say that now the 1\Iunsifs take particular care. 

Chairman.-Q. What do you think of Subordinate Judges having power· 
to do up to Rs. 500? Will that be objected to? 

A. I do not think that it will be.· 

Q. Can rent suits be decided by the Certificate Procedure up to Rs. 500. 
A. Yes. I think so. 
lllr. Mohammad Hussain.-There will be objection. As regards Rs. 100 

there may not be so much objection. 
Mr. Jttstice Stuart.-The next point which you have taken •·- =- that the 

system by which ministerial officers are recruited is bad and that ;t tE"" 1' 
to bad· work. Then you say that their number is insufficient anll that this 
also leads to bad work because they :find it very difficult to cope with their 
work. .. 

A. Yes, speci~lly in l\lunsifs'. Courts. 
Q. Now, can you tell me how many 1\Iunsifs have had their powerS' 

• raised to Rs. 4,000? 
A. Seven to Rs. 4,000, three to Rs. 3,000 and 16 to Rs. 2,000. 

Q. And how many more are there? 
A. There were 73 altogether in this province and the cadre has been 

raised by 14 and now there are 87. 
Q. I no~ come to another point on w~ic_h. I. should like to have your 

further opinion. I :find that of your own tmttahve you make a very good 
suggestion. You say " I ·am strongly in favour of providing thE' district 
judge and other judicial officers with suitable assista~ce in administ~a~ive 
and qnasi-judicial work and I would suggE>st the creatiOn of a post stm1lar 
to that of district registrars in provindal towns in England at the head­
quarters of the District JudgE's with l~mitE>d po~·ers.". Would you be in 
favour of extending that furthE'r and m places m whtch there are large-
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number of Courts collected in one place to appoint registrars to' take up 
the whole of the office work of all those Courts and to decide uncontested 
cases? 

.-L Yes if he has got time. 
Q. Of course I make a qualification that the thing would have to be 

practicable. There "·ill have to be enough work for the registrar and if 
there is too much work for one registrar you will have to, appoint two 
registrars. This is a matter of detail which can be worked out. There are 
many places in Bengal and I think there are some places in Bihar where 
there will be ample work. 

A. I hardly think that there is any station .like that in Bihar. 
Q. You have g:ot stations where there are five or six Courts. For example 

in )luzaffarpur you have got six Courts . 
. -1. That is the district headquarters. 
Q. I am referring to any place. 
A. I have suggested that for the district headquarters. 
,Q. I see that we are in complete agreement on the point. It would be 

in outlying munsifis that there would not be enough work but at the 
headquarters there would be enough work. You consider that that would make 
for an enormous amount of improvement?- ' ~ 

.4. Yes. 
Q. And in that way you would get over the difficulty of uncontested 

work which would never go to munsifs at all. It would be done by the 
registrar . 

. 4. Of course that can be done. 
Chairman.-Q. Of course that would involve some initial expenditure 

in altering your office? 

A. It would increase income, there would be savin-g of time and in the 
end it would be economic. 

Mr. }ofohammacl Ilvs.~ain.-Q. Can you agree with me that all the appeals 
and the plaints should be filed before that registrar? 

A. Yes. You will have an amalgamated office with different sections. 
Q. You want the whole thing to be done by him? 
A. Yes, the office would be under' the coritrol of one man. 
Q. And he would see that the cases are ripe for hearing? 
.1. That of course' is 11; matter of detail. 
Dr. DeSouza.-Q. Would you place him at the head of the establishment 

()f the District Judge's Court also? 
A. Yes. 
Q. And you would make him also a superintendent of the District 

J ndge's office? 
A-. There will be no sepa~ate office of the District Judge. 
Q. He would be the head of the District Office? 
A. Yes. 
Q. Like a Registrar? 
.-1. Yes. 
Q. ""hat dass of man would you select? 
A. A munsif. 
Q. A senior munsif? 1 

.1. For a small district a junior munsif and for a large district a senior 
munsif. 

Q. Do you anticipate any friction between the senior sub-judge and the 
registrar if he is junior to the former? 

A. His appointment will be altogether different. .The other judicial 
.()fficers having nothing to do with the office there would be

1
no friction. 
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Mr. Justice Stuart.-Q. "\Vould it involve very much expenditure if you 
appoint a Registrar to the most congested Courts? 

A. In this province it will cost to the extent of one lakh. 

Q. You must remember that if you have got 5 eourts and each court 
spends an hour a day in doing uncontested work and you put up a Registrar 
to do that 5 hours work, you could reduce your courts by one. 

A. Yes, in time. 
Q. Instead of reducing your courts at pres~nt, you will be clearing off 

your arrears. 
A. Yes .. 
Dr. DeSouza.-Q. Would it not be possible to reduce the present ex­

penditure if you appoint a Registrar by dispensing with the more highly 
paid heads of offices? 

A. There would be some reduction in that way; but there will not be 
considerable reduction. 

llfr. Mohammad Hvssain.-There is no doubt that there will be substantial 
curtailment of the present ministerial staff by appointing Registrars. I 

, A. You will not be able to reduce it with regard to numbers. You 
might curtail some of the higher posts. 

Q. We "expect some savings at least. 
A. Yes, some but not considerable. 

lllr. Justice Stuart.-Q. The next point is you pointed out the terrible 
waste of time' in serving processes in execution over and over again. I 
want to put forward the following suggestion for your opinion. Is there 
any reason why when once you get the party before the court, you should 
not make him give an address at which all summonses to him could be sent 
by post and that this continues through execution and through appeal? It 
is open 'to him to inform the Court that he has changed his address at any 
time. 

A. People are not so advanced. 
Q. It is not a question of being advanced but a question of being given 

an order to obey. 
A. But they will not obey. 
Q. If they are told they must, they will have to. I admit the first 

process must be served by a process-server and :vou must have the party 
before Court. · But once before the Court why should he take no responsibility 
in the ina tter ? 

A .. "\Vhat about those cases in which ex parte decrees are passed? 

Q. The rule does not apply because the man is not before the Court. 
It only applies when he is before the Court. The first thing be must l~ 
told is " give an address where letters will reach you and all notices in 
future will be sent to th'at addr~ss." 

A. Is there any necessity of asking him to give his address? The plaint 
gives it. There is a possible difficulty in serving letters in the mofussil. 
The peon goes with the registered letter and the man is not in the house. 
How will he serve it? There are only females in his house. Tl!!y won't 
receive the letters. 

Q. Do you. me~n to say that there will not be a single male on the 
premisesP 

A. It is not an unusual thing. 
·Q. Generally speaking;> . 
A. Of course. 
Q. 'Vhen there are no males is it returned? 
Mr. 1\Iohammad Hussain.-There comes the question of literacy? 
Mr. Justice Stuart.-There is no difficulty in receiving it ancl giving the 

same to the male member. 
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A. I think so. Thumb impression could be obtained. 
Mr. Mohammad Ilussain.-It will not be practicable. 
A .. I shall not go to that extent. But it is possible in some cases but 

in each case it will not be possible. 
Chairman.-Q. Is he to wait until the man appears or is he to serve on the­

members of his family? If the Court is satisfied that he has been served 
will it decree e:c parte? 'Viii this hold good for. purposes of execution as 
well as for purposes of suits? Will it be possible to do further service by 
registered post or service by peon? ' 

.4 .• They will say that the address and name are changed. That is the 
habit of the people of the country. Registered letter might not reach him at 
all. 

Q. Suppose the party, after the decree of the case, could not be sum­
moned, would you think that service on the pleader will be sufficient? 
· A. In this province the pleader's connection ceases after the case is 

decreed and it will be impossible for the pleader to hunt out his client for 
the case. · 

Mr. Mohammad Hussain.-Generally pleaders engaged in the original case­
are not engaged in execution cases. 

('lwirman.-Q. At any rate you know very well.that the execution will be 
continued. You agree with ·me that there is no need for any further notice. 
If the decree-holder of the case is to attach his house, will it not be objected 
to? 

A. As a matter of fact it will be objected to. The sale proclamation 
should be served -qpon him. 

JJr. DeSo11zn.-Q. Is there any sanctioned scale for the establishment­
c·lerical establishment-of the l\Iunsifs and Subordinate Judges and District 
Judges? 

.-1. res.-There is a sanctioned scale, vide Ministerial Service Commission-· 
er's report. 

Chairman.-Q. Have you a similar scale as regards the peons and nazirs? 
A .• We have. That is special for Bihar. ' 

Babu JOGENDRA CHANDRA MUKERJI, Vakil, Muzaffarpur. 

Written Statement. 

('uestion No. 1.-In this connection what, I would require as the most. 
important thing to keep in view is that the cases of which both parties cr 
either of them desire expeditious trial should be taken up for disposal before· 
these of which the parties do not so desire. This may be achieved by the· 
appointment of a special officer suggested below. 

The following statements should be taken as relating to suits and proceed-· 
ings in the District Courts only. Regarding the time required for disposal or 
title and money suits it is rather difficult to differentiate between these two 
classe~ of snits as regards the time necessary for disposal. The time required 
for disposal of suits does not necessarily d.epend upon its being a title or· 
money suit. The time must necessarily depend upon the kind and variety of­
e,·id<'nce which the parties offer and whereon the decision of a suit depends. 
A title suit may be very short and a money suit may require longer time. 
Of C'onrse, title suits involving facts of a complicated nature necessitate-
prolonged hearinQ;. ~ 

Subject as above, I would suggest the following figures, viz.:-· 
(A) (ii) (a) One year. 
fb) Six months to one year. 
(c) Six months to nine months. 
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Regular appeals nine months, civil miscellaneous appeals not more than­
-six months, Small Causes three months. 

(iii) ::\Iunsif's Court suits, 
(a) Title and (b) :Money-nine months and six months. 
(c) Rent--three to four months. 
(d) Other miscellaneous cases three months. 

(B) Claims proceedings in execution in all courts should be decided within 
·two to three months according to the nature of the case. 

Question So. 2.-There is no doubt that the time now occupied in the 
.disposal of suits, appeal and other proceedings is generally much more than 
it should be. 

And in my opinion the main cause of delay is the paucity ot :)fficer::-;. 'Lbe 
.Judicial Officers as a class work hard. In addition to the work done in the 
.court they have to devote a large amount of their time at home in writing 
_judgments and orders. ' 

QueBtion No. 3.-The real and to my mind the only effecth·~;, remedv is 
increase in the number of judicial officers. Apart from this, whatever "else 
may be suggested will not either materially expedite disposals or remove 

-congestion of work. I would how€ver submit the following for C(•nsi:leratio'l. 

The period of the pendency of a proceeding rna)· be divided into two stages, 
ci.e., (1) the stage of the preparation of the case froru its instit•1ti::m tv the 
time when the actual hearing before the court begins: this may be termed 
preliminary stage, (2) the stage from the time that the hearing of the case 
begins, that is, the period occupied in the bearing. Tl].is may be termed 

·the final stage. 

There is yet another stage namely the period intervening the close ot 
.hearing and the delivery of judgment. This may be left out of consi~eration 
'because ordinarily the Judges try to prepare their judgments within as short 
a space of time as possible. 

As regards the preliminary stage, it consists of the preparation of the 
.case. This generally takes a longer time than is either necessary or proper . 
.Although all steps for proceedings in the preliminary stage generally speak­
ing depend upon the part.ies yet the court has to keep a general supervision 
over these. This stage of a suit is in certain respects an important one. 

'The Judges however cannot be expected to look after every detail in this stage. 

As a matter of fact the whole thing is left to the law agents of the parties 
.concerned. I would propose the appointment of an officer who should be 
.a trained lawyer, preferably one of the rank of a munsif, who under the 
.denomination of :regil1trar or such other designation, should be placed in 
.charge of looking after the preparation of cases up to the completion of the 
preliminary stage. It should be the duty of such officers to see to the proper 
service of all summonses and notices, production of documentary evidence, 
summoning of witnesses, discovery and other matters as provided in the 

•. code: -all which if done in proper time and under. the direction of such 
.officer ~-ill save the court some time and a lot of trouble. The officer 8hould 
'be clothed with authority to pass all executive orders, except such as may 
require judicial decision for which reference may be made to the court for 
necessary orders. It should alsG be the duty of this officer to select cases 
ready for hearing and put them up in the cause board as cases of which the 
hearing is to commence. The present practice of fixing dates of hearing 
irrespective of whether it is possible for the court, having regard to the 
state of its file, to take up the bearing should be altogether done away with . 

. It serves no useful purpoEe and the certainty of tha case not being taken 
-up for hearing on many of these dates helps unpreparedness. 

As regards (ii), i.e., the stage from the commencement of the hearing: 
.All proceedings in this stage must necessarily be before the Judge himself. 
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There are rules contained in the Civil Procedure Code and the Evidence Act 
as guides-but they are of a general character. It i~ hardly practicable to lay 
down any set of hard and fast rules as guides for shortening the hearing 
of cases. It is not advisable also to do so. Besides, each <'ase has its pecu­
liarities which must be attended to. If the Judge before the hearing com­
mences ascertains the relevant facts connected with each issue and regulates­
the evidence so a!< to confine it to such facts some time may be saved. The 
scope and extent (){ the cross-examination of a witness must to a great extent 
depend upon the cross-examiner who presumably frames hi~;~ questions with 
some object in view. .All that the Judge can do and it is proper for him to 
do, is to see that the cross-questions are not objectless, and so long as t~ese-­
are directed to falsify facts deposed to by the opposite party's witnesses or· 
to ilisdose facts which would go directly or inrlirectly. to support his own case 
and elucidate facts showing the position in life 9f the witness as affecting his­
credibility and such other matters, there can be no grouhd to interfere. 

Considering the difficulty th!',t n Judge has in correctly deciding c~ses on 
fact3 where ht- has to dP-p•md upon evidence of witnesses it is desirable that 
full scope in the matter of cross-examination should be given and cross-exami­
nation should not be arbitrarily cut short. It is in the nature of things 
impossible to lay down any arbitrary standard in t)lis connection. These are 
the main features to be taken into consideration. 

~lupsfion Xo. 4.-There is no object in changing the nomenclature of 
judicial officers as it stands in Bengal and the Upper Provinces. This nomen-­
dature has existed so long that it is undesirable to change it. 

In appointing Judges of the High Court, the claims of the vakils prac-­
tising in the .Mofussil have been neglected. Yet one may without fear of 
contradiction say, that among vakils practising in districts there are men• 
as efficient ns those practising in the High Court, moreover, he by reason of 
his experience will make a better judge of facts. Although knowledge of-' 
law must necessarily be a necessary qualification yet what is wanted in· a 
Judge is the capacity to discriminate between what is true and what is un­
true. This capacity to find out truth must depend upon wider experience, a 
knowledge of the habits of the people and their dealings with one another. 
rnless the state be prepared to spEjild more money thue is no use considering 
the question. The present sYstem· may be. maintained. 

Que.~tion So. G.-Transfer of judicial officers is necessary. 
~l11estion So. 7.-It is a mistake to judge the efficiency of a judicial' 

officer by the amount of work :he turns out. What the people do appreciate· 
is rather the quality of the work than its quantity.· A Judge who is slow 
but capable of finding out truth is more appreciated than one who can show 
a larger outturn of work. The reason why there is inordinate increase in 
the number of false suits and proceedings in courts both Civil and Criminal 
is the large number of incorrect decisions. It is a matter of common knowledge· 
that the people· generally have come to entertain the idea that litigation· 
is a mere game of chance. . ' 

~lue.~tion 'So. B.-There is no reason to think that concentration of 
many Civil Courts in one place causes delay. Neither is it the case that 
delay is caused by the courts haviqg to wait for members of the legaT 
proft'ssion. · 

QueRtion Nos. 9, 10 and 11.-Unless there is increase in the number of 
offiC'ers mere change of jurisdiction cannot bring about speedy . disposal" 
of cases. ' 

Que.~tion So. 12.-Some of the administrative and judicial works now 
in fhe hands of a District Judge may be given to a Sub-Judge. .Already' 
some administrative work such as looking after copying department, nazarat 
and accounts, are done by Sub-Judges or Munsifs. 

QuP.~fion So. 13.-Sub-Judges may be invested with the powers to try­
probate and succession certificate cases. .As regards Land Acquisition cases· 
these may be left to be disposed by the District Judge as at present. 
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Question Nos. 14 and 16.~I am against enhancing the jurisdiction of 
.Small Cause Court beyond what they now possess, neither would I suggest 
the introduction of summary procedure as contemplated in Question 16 but 
Small Cau~e Court may be given jurisdiction to decide rent suits based upon 
~registered kabuliats or previous decrees as suggested in 16 (b) subject to 'this 
that if in a case any controversy arises which requires adjudication the matter 
should be tried regularly. 

Question No. 17.-A special 
trars as a class, may be given 
exceeding Rs. 50 in any case. 

class of Sub-Registrars, but not Sub-Regis­
jurisdiction to try petty money claims not 

' Question No. 18.-I would not curtail the right of appeal as far as it now 
·exists, but the right of appeal in matters arising in execution proceedings may 
to a certain extent be curtailed, provided a special officer be placed in charge 
of all execution cases. 

Question No. 19.-Instead of curtailing Letters Patent appeals I would 
rather have all appeals tried by two Judges instead of one, but in any case 
I would not advocate the whole-sale abolition of Letters Patent appeals. 
\Vhere controversial questions of law or interpretation of document are in-
volved Letters Patent appeals should be allowed. · 

Question No. 21.-Requiring every appellant to ueposit the full decretal 
amount before second appeal is allowed to be filed will work undoubted hard­
-ship if not injustice and in effect that would be denying the right of special 
appeal altogether. 

Question No. 23.-I don't think there exists any necessity to introduce 
any change in the law relating to revision by the High Court; the present 
law is sufficiently restrictive. On the other hand the present rule should 
be relaxed in favour of allowing a revision against an order attacked on the 
ground of its being illegal or against an order manifestly unjust and where 
revision would have the effect of preventing, further litigation. 

Question No. 24.-No change in the pr'ocedure regarding the hearing of 
.suits and proceedings is called for. If however the court takes the precaution 
.of examining the parties at the first hearing and before the settlement of 
issues not only to find out the points in controversy but generally as regards 
the material allegation of the parties, the final hearing of the case may in 
·some cases be shortened. But this examination should be conducted by tha 
·court itself. The cross-examination of parties at this stage should not be 
permitted. In the case where parties are wol:llen or illiterate or minors suing 
or being sued through next friends or guardians and in the case of persons 
who are not expected to know facts which· have happened long ago their 
'examination should not, if objected to, be iiJsisted upon. 

I would prefer to make general observations regarding the other matters 
·some of which are covered by questions instead of treating each question 
separately because the subjects i111 several cases overlap one another. 

(a) SenJice of Summonses.-A great deal of difficulty is expressed _ b,y 
judges in connection with service of summons. It is the parties who are 
primarily responsible in this connection. And the low paid process-servers 
find themselves in many cases drawn to accommodate the parties in the way 
they desire. In addition to the cases. where a party with the object of oh­
tainina a fraudulent order or decree from the court manages to have a false 

· servic; return lodged, cases do happen, in which the party to whom. summons 
or notices are issued manages to introduce into the servic~ proceedmgs some 
inaccnracv to be taken advantage of later on, to show that there was 
·either. no service or fraudulent service. In this wav names of persons long 
·dead, persons ·de~cribed as residents of the village ·who really are not, ._and 
fictitious names of persons are introduced. Service through Post Office is 
subject to the same objections, because, with a designing party it is as easy, 
if not easier, to win over or bribe the postal peon as a court chaprasi. And 

. in the case of a postal peon he is not under the direct control of the court 
:and the security which exists in the case of a court chaprasi will not exist. 
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The service of summons or notice must be through an agency which is 
directly under court's control. 

There may be some guarantee of proper service if the serving peon be 
required to have the service of processes· verified by the head member of 
the village panchayat; and in cases where the service of the head member of 
village panchayat cannot be obtained, such other member of the panchayat, as 
may be selected by the panchs, mav act in his place. If this suggestion bs 
accepted it will be necessary to keep in the court office a list of the members 
oi the panchayat and the name of the villages of which they are the pancbs 
and the name of the head panch or other member of the panchayati as may 
be selected by the panchs to act in this connection. This list must necessarily 
be prepared by tne Sub-Divisional Officer or such other officer who looks 
after the panchayats, and sent to the courts concerned under his signature. 
Some amendment in the rules relating to the duty of panchs will be necessary. 

Execution Proceedings.-Here the dec;ree-holders generally meet witl: 
obstructions and delay. 

. ' It is necessary that there should be a special officer appointed in the same 
way as the officer to look after the preparatory stage of a suit. In localities 
where considering the amount of work one officer can conveniently look after 
the preparation of the suits and proceedings as well as matters in execution 
of decree the same officer may be entrusted with both ki~ds of work. 

The duty of the officer to be placed in charge of execution cases should be 
(i) to see that execution applications are proper and according to law (ii) that 
all processes are properly served, (iii) to fix the value of properties at which 
bid~ should commence, and to hear evidence and arrive at a conclusion tv 
ascertain the value of the property, (iv) the existence of encumbrance,· if 
any,. on the properties and (v) generally to settle all matters and to do all 
that may be necessary to secure execution of the decrees. In case of appli­
cation for issue of warrant the officer should see that it is a case where 
warrant of arrest can be issued. He should also see to the proper execution 
of the writ for delivery of possession and deal with cases of obstruction tq 
execution except judicial determination as t() matters regarding the deter­
mination of any question of right or .title, w~1ch necessarily will have to be 
donoJ by the court. In all cases of taking of accounts in execution proceed­
ings and also ip matters of. account relating to partnership or the liability 
of a partner's share to attachment in execution, execution of instrument in 
term;J of courts decree, should all be looked after by such officer .. He will also 
look into the accounts of receivers !!ubmitted to the court and all matters of 
an administrative nature arising out of the appointment of a receiver. 

There are various matters which at present aie not properly attended to 
and these will give to such officer plenty of work. 

All questions relating to limiting the right of the applicant' to execute 
the decree, together with all questions requiring judicial decision of the court 
should he left for the decision of the court. 

Limitation Teaardinq execution application.-Regarding execution ot 
decrees for money up to the limit ,of Rs. 10,000, the period of limitation as 
!Jow fixed by the Limitation Act may very well be abolished and in its plac'} 
the decree-holder may be given the right to execute his decree as many times 
a.~ h" finJs convenient within the period of 12 years from the date of the 
d<>nec suhject of course to the proviso; firstly, that he should _begin his en­
de~vom·s to realize his decree within one year from the date of the decree 
and if he fails to satisfy the court that he has so endeavoured and has failed 
io get satisfaction notwithstandin~ such endeavours within three years, 
the court will maintain the order for payment of interest, and in case of hh. 
failin~ to ~'<atisfy the court that he has made endeavours and has not succeeded 
in obtaining satisfaction the court will have power to direct interest on 
the decretal amount from the expiration of three years from the date of the 
decrl.'e, and secondly in case the decree-holder is unable to get satisfaction of 
bis decree within twelve years notwithstanding endeavom;s and du~ &~ligence 

M 



34:8 

by . reason of the judgment-debtor concealing his property and otherwise 
preventing the realization by means of fraud or force within this period he. 
may be given one more opportunity to realise his decree. :But the decree­
holder must prove that he has all along been on the alert and has not allowed 
the time to pass away without any adequate steps having been taken for 
realisation of his decree. 

Decrees in mortaaae .mits und execution thereof.-This matter has been 
dealt with later. on. A great cfea~ of confusion and necessary litigation arise 
where there are more than one mortgage on the same or same set of pro­
perties. The sngge!ltion that the sale in the case of a mortgage decree should 

'be free of encumbrnaces is a desirable one. Already there is some provisions 
in the code authorising sales to be made free of encumbrances but inasmuch 
as this cannot be done without the concurrence of all the parties concerned 
this procedure is seldom resorted to. 

In order to enable the court to sell free from all encumbrances it would 
he necessary that all parties wh!!ther their mortgages are prior or subsequent 
and all transferees by way of purchase or otherwise together with all others 
who fuay have a charge on the mortgage property or any part thereof would 
have to be made parties. It would be better to have them on the rec:ord at 
the suit stage rather than in execution proceedings, so that if the parties 
have anything to urge they may have an opportunity of doing so and the 
matters between the parties may be decided once for all in the original 
suit. Of course when there is no contest as to the existence or validity of a 
mortgage or· the amount of the mortgage money then due, the matter is easy 
of solution. The only thing that would then remain is the consent of the 
mortgagees to the sale being held free of encumbrances and if on the sugges­
tion of any of the parties the others agree the question of selling free from 
encumbrance may be llecided in execution proceedings. 

In order to effectuate this proposal, change in the law would be necessary. 
In my opinion the cases where the equity of redemption has been pur­

ehased by others, the rights of these purchasers to free· the properlies pur­
chased by them by redemption should be maintained. I think the court 

' should be given power to distribute mortgage money over the !'everal pro­
perties m9rtgaged and specially where· any part of the mortgaged property 
has been purchased by others. It happens that persons purchase one or 
other of the mortgaged properties by paying a high price; and this they do 
with the object of securing such properties. To put up these properties to 
sale again will operate very harshly against such purchasers. The sale free 
from incnmhrance should be confined only to cases where there are mortgagees 
only and no purchasers, unless it be that the purchasers t~emselves agree to 
the sale being held of the !Jroperties brought by them. 

Question ]l."o. 18.-A rule requiring the party to give the postal address 
both of himself and his adversl\fy may be of some use but his kind of service­
should not be relied on as indepEndent proof of any service. 

Question So . .?I.-The present rule regarding the framing of issues IS 
sufficient. For the purpose of framing issues the judge should hear all 
parti0s and then frame the ;ssues. The parties may also be required 
to submit in writing the issues which the:JI respectively suggest. 

In preparing the issues suggested save those which arise on the whole 
case, the parties should be required to note against each issue the particular 
paragraph of tho pleadings. 

f)ue.~tion X o. il.:!.-The provisions of Chnpters :X, XI and XII are not 
usuallv resorted to in the mofussil courts. These relate to preparation of a 
suit ix'i the first stage and has been separately dealt with. 

t;)uestion So . .3.3.-Has already been dealt with. 
l)uP.stwn So. J~.-Has already been dealt with. 
Q•astion 'StJ. S.::i.-ln some cases unnecessa_rY:. oral evidence is no doubt 

introduced but this cannot be prevented. GIVlng power to the court too 
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r-eject witnesses and otherwise exclmle e¥iuence may cause harm.' Produc­
tion of evidence must be left to the parties and their legal adviser&. 

(,luestioti So . . Jli.-ln unconte~ted miscellaneous matters affidavit· may be 
used as proof but in contested suits the claim must be proved by witnesses 
regularly examined. 

Question Ko. 37.-The sug~estion is simply absurd. If lawyers ha.ve faults 
judge~ also have theirs. :Moreover, giving this power to the Judge will mak<S 
him more autocratic and this will he a perpetual source of friction between 
the Bench and the llar. 

(lue.~tion So. 40.-This may be done b.ut somebody must give informatic' 
.(Jf the death to the court. 

Que.•fion No. 41.-1 do not know that any delay is caused in the disposal 
of suit by reason of the court having to appoint a guardian ad lziem . . A prac­
tice has grown up, of late, of the person nominated by the plaintiff fCJ~· 
.appointment as guardian ad litem of a minor defendant, either refusing tG 
act as such guardian or not appearing at all to signify his consent to b;o 
appointed. The court in such cases generally appoints a junior pleader ail 
·SUC'h guardian. I do not think that the suggestion made in this questioi• 
.will improve matter inasmuch as the motive which actuates the nominee 
of the plaintiff to refuse to accept the guardianship (which is to put tb<:o 
plain~iff to additional expenditure in having a pleader appoint~d) wili 
rema1n. 

Question No. 42.-The courts generally are aver::;c to grant ex parte. in­
junctions, except where the urgency of the .case, as r·epresented by a party, 
requires immediate issue of injunction. The court's discretion to make an 
ex parte order directing the issue of an injunction provisionally must remain. 
Otherwise the very object for which an injunction is wanted may be frustrated 
by delay. 

(>uestion Xo. 4.1.-Requires no reply. • 
(>uestion No. H.-The practice has grown up to hear evidence on merits 

.although strong grounds exist enabling the court to dispose of suits on pre­
liminary objections. Unless the issue in bar is indubitabl.v strong and unles::~ 
the parties themselves agree to the suit being disposed of on a preliminary 
ground, it is advisable to complete the evidence. 1 

Que.vfion No . . 45.-Dates generally ara fixed by the judges themselves. 
It is difficult to say that delay is oct!asioned by reason of the fixing of dates~ 

{>uestion No. 46.-Some judges consult. I will not say that delay is 
.occasioned by reason of the judge's failure to ask pleaders as to the time 
the examination of witnesses and. hearing of argument are likely to occupy. 
The estimate of time moreover proves inaccurate. The uncertainty. of dura­
tion of the hearing puts the parties' of the next case to some inconvenience, 
hut this is unavoidable. · 

{>uesfion So. 47.-So far as these districts are concemed my experience 
doe~ not bear out the suggestion made in this question. The court generally 
.insists on examination of witnesses on commission whether of plaintiff or "'f 
defendant being finished before the hearing of the case begins: As regards 
.examination of witnesses by commissiou there should be a rule that in case a 
party has to rebut the evidence of his adversary and for such rebuttal he 
is under necessity to examine a witness, who can be examined only on com­
mission, the court should give the party so situated opportunity to examine 
'his witnesses after his adversary has finished his. 

It is difficult to devise mean~ to control examination of witnesses befo!'e 
a comnusswner. Also, giving to the commissioner power to control or ::ut 
short examination or cross-examination is likely to do more harm than good. 

Question No. 48.-If the scheme submitted above be accepted the question 
•ot the adequacy or otherwise of adjournment costs will not arise. In the 
matter of adjournments, of course, there is a general leaning among the liti­
,gating public towards obtaining them. 

M2 
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But it is not the parties alone who are to blame. In the present state of 
thinga, it is difficult for the court itself to say for certain on which date it 
would be in a position to take up a case. A large number of adjourned dates 
must therefore elapse before the court can take up the hearing. It also happens 
·that on several previous dates the parties were ready with their evidence 
but the court was unable to take up the case. · · ' 

In addition to the delaying habits of the people, their social customs also. 
necessitate adjournments, moreover~ it is difficult to get witnesses to attend 
the court during a marriage season or when plague, cholera, small pox, or 
any epidemic disease occurs in their villages. On such happenings the resi­
dtmts of the village so affected will not come out of their villages nor will 
any outsider enter into them. 

However the right principle to follow, as I have said elsewhere, is to 
provide for expeditious trials of such ~ases in which both parties or either 
of them want the same. 

Question No. ,$9.-He::ring of cases, when once begun, is generally con-
ducted from day to day. -

Que.~tion No. 51.-The matter has been dealt with. 
Question No. 52.-1 have already dealt with execution proceeding-; 

generally. 
Question No. 53.-Not desirable. 
Question No. 5.$.-Desirable. In this matter there is conflict of judicial 

decisions. Some High Courts recognise Executing Court's authority in this 
respect. 

Qu11stion Xo. 55.-Desir'?tble. 
Questiu;~ No. 56.-I have already dealt with the matter. 
<>11estion No. 57.-Considering the habits of the people, adoption of such 

a rule as suggested here is undesirable. 
Question No. 58.-ln addition to the suggestion in this question, I would 

propose the courts taking cognizance in execution department of payments 
made in accordance with the terms of the decree when the decree, whether 
based on compromise or otherwise, incorporated the undertaking on the part 
of the decree-holder to notify satisfaction or payments to. the court or th~ 
decree contains an order to that effect. 1 

Question No. 59.-The first proposal in Question No. 59, may be accepted; 
but regarding the second proviso to Rule 16, Order 21, this proviso may be 
deleted and a substituted 'rule should be introduced either as an independent 
rule or as a. second proviso, permitting the judgment-debtor assignee to 
execute the decree only to the extent of the liability of the gther judgment­
debtors, and giving to the court power to decide the amount of such liability 
and making th.e order passed in this connection appealable. There may be 
cases, and in fact such cases do happen, where although several persons 
appear as co-debtors in a decree 'et the liability to satisfy the decree is not 
on one of them. In such cases if the party, really liable purchases the 
decree by payin~?; off tha decree money or where the liability of the judgment­
debtor is divided, the assignee judgment-debtor, should not be given the 
right to realise more than what would be legitimately due to him. 

Qttestion No. 60.-Deletion .not desirable. To permit both arrest of. the 
judgment-uebtor and attachment of his property will be givin~ to the ~erree­
holder power to criple the judgment-debtor's ability to. try to raise funds to 
pay up the decree. , 

(!uestion No. 61.-(a) One general notice giving information of the exe­
<~uti.on application as well as of the name of the party by whom and the 
11.10unds whereon the same is made will be quite sufficient. 

Llule~ion of Order XXI, Rule 22, altogether is undesirable. 

Que~tio~ No. 62 -I would leave Order XXI, RulA 26, as it is. 
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Question' No. 63.-Qne general notice without specific~tion of time and 
occasion will riot. be sufficient; the parties must be info~med of thEt time when 
their appearance is necessary. If the general notice gives all necessary in­
formation the same may be considered sufficient. 

Question No. 64.-The service of the sale proclamation. on the judgment­
debtor will be an improvement. I am against simultaneous is3ue of attach­
ment and sale notices. The vakil who appeared for a party in the original 
suit cannot be expected to look after execution case as well. 

It would be unjust to fix the responsibility of the kind suggested in the 
question on the vakil. 

Question No.· 65.-The members of the village panchayat are ~n many' 
cases found to be interested in one or the other party. In almost all village~ 
there are parties and the panchs may be belonging to one oi: other of them. 
However the help of the village headman may be requisitioned in case the 
decree-holder agrees to this being done. 

Question So. 66.-The present law requires a mortgagee suing to implead 
only such persons as parties who are or may be interested in redeeming the 
particular mortgage. Accordingly a prior mortgagee need not be impleade~. 

The sale of a mortgaged property free from all encumbrances is no doubt 
desirable. This is so in the interest of all pai:ties concerned. The advant­
ageous position held by the person who holds the first mortgage would na.turally 
make him indifferent. 

If such a certificate as is contemplated in (a) be procurable, the plaintiff 
may be required not only to make all holders of mortgages whose namei' 
appear in the certificate, but power may be given to the court to make them 
parties, all expenses ·being borne by the plaintiff in the first instance. All 
persons so impleaded should plead their respective mortsm!!es. prove ·them, 
and produce evidence to show that the amounts claimed by them are due. 
The court should have power to decide all questions so arising between the 
mortgagees and should by its decree declare the rights of each of the parties 
and the amount due to each. ,. 

Where the same property is mortgaged in all the mortgage deeds the 
question is 8imple enough to decide. 

But when the property moPlgaged is more than one and different mort­
gages cover different parts of one or other of the mortgaged properties, 
necessity for apportitming the mortgage moneys would arise .. The court should 
be given power to do this. 

However, the sale free of incumbrances should be confined to cases of 
mortgages only; and this should not be resorted to where any one or more 
of the mortgaged properties have passed by sale to purchasers. There may 
be cases where persons with the object of acquiring a property have p'lid a 
large, even a fancy price for a property. If the property in such cases be 
sold free of incumbrances treating the purchaser as occupying the place of 
the mortgagor great injustice will ensue. So where there are purchasers in 
my opinion they should be given opportunity to redeem mortgages by paying 
the amount legitimately payable for the share of the property purchased bv 
them. And for this purpose the court should apportion the mortgage moneys 
and declare the amount or amounts payable for redemption. 

' ~ 
As regards the sug-gestion for dismissal of the suit appearing in (b) I 

think this drastic form of penalty should not be insisted on. I would pro­
pose, instead, giving to the court the power to implead such persons as 
parties. 

Regarding supply of information to the court as to the mortgages and 
charges the rule should require the mortgagor to supply the information and 
this duty should also be shared by the other mortgagees who are partie~o. 
If tho court examines the mortgagor on oath in this connection the r.ocesPA.ry 
information will be forthcoming. 
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Question 'So. 66.-(c) Ordinarily six months time is given which cannot be 
oeonsidered too long. . 

I think the making of a final decree is necessary. In any case a proceeding 
has to be drawn up after notice' to the defendants to ascertain to what 
extent, if any, the provision order for payment has been carried out. So 
there will be no gain in doing away with the final decree. If the decree is 

1 so framed as to contain an order for payment of whatever may be the unrealised 
babnce, the making of a separate personal decree will not be necessary. 

Question No. 67.-I have already dealt with the sbbject by proposing dele-
gation of the work to a separate officer. 1 , 

Question No. 68.-lf the injunction sought is to stay the execution of a 
·decree impugned as fraudulent, the court within the jurisdiction the 
party affected by the fraud resides or the property sought to be sold is situate 
should have jurisdiction to entertain the suit. 

To insist on the contrary would in many cases be tant~mount to denying 
the aggrieved 'party means to obtain justice. 

Cases do happen, and have happened, of ex parte decree_s having been 
obtained in distant places such as Calcutta,. Delhi, and in the Bombay Presi­
dency against persons living in l\Iuzafferpur or Champaran Districts and 
brought ·up to l\Iuzafferpur or Champaran for execution. In such cases 
eertainly the court wherein execution is sought should be permitted to enter­
tain claim for setting aside such decree and ~9 issue consequent injunction. 

The injunction being against a party and not against the court no ques­
tion of the violation of the dignity of the court can properly arise. 

Question No. 69.-Judgment-debtor when arrested and. brought before the 
court get released by saying that he proposes to apply to be declared insol­
vent (Section 55, Clauses 3 and 4). In many cases the applications thus made 
are not bona fide. Ordinarily '!~eing that order for the issue of a warrant. 
is generally lllade by following the procedure laid down in Order 21, Rule 40, 
and after hearing what he has to urge ~gainst his arrest, there exists no 
necessity to release him upon a mere representation of his intention to seek 
prot~ction under the insolvency law. '\\nat I would suggest is that an 
arrested judgment-debtor should not be released on merely expressing his 
desire to apply for insolvency, but the court should examine the judgment­
debtor on his being brought before it arrested, as to the property he owns, 
the names of his creditors both secured and unsecured, whether under decrees 
ior otherwise, the purposes for which the debts were incurred, the amount 
thereof, and what efforts, if any, he has made. to pay up his debt and only 
in the event of the courts being satisfied that the judgment-debtor has not 
been able to pay his debls notwithstanding bona fide endeavours and that he 
has not incurred the debts recklessly, the court may release the judgment­
debtor to enable him to apply for insolvency subject to his furnishing a surety 
undertaking to produce him before t"he court on the insolvency application 
if made, being rejected, or no insolvency petition being filed within a specified 
time to be named by the judge. 

Question No. 70.-Warrants are evaded by various means but I cannot 
'Say whether the judgment-debtor absconds. It is difficult to suggest auy 
Temedy in this connection. I do not see how arrest or attachment before judg­
ment would operate to prevent delay. 

Question No. 72.-:My answer to the first part of this question is in the 
affirmative. As regards the second part such a doctrine will cause·more in­
justice and harm. 

Question No. 78.-ln such cases where originals have been destroyed briefs, 
printed for use in High Court and Privy Council appeals, should be per­
mitted to be used as secondary evidence but where originals exist and copies 
nrc nrocurable certified copies must be insisted on. Certified copies may be 
obtained according to the size of the document even in a day. 
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Question So. 74.-ln my opinion it is not desirable to make the Law or 
Limitation more stringent except in the .cases of an auction sale regardin~· 
which it is desirable to free the title of purchaser from doubts and from tn(> 
apprehension of his purchase being disturbed. The present rule of limitation 
!n this respect is sufficient. The only alteration in Limitation Law I woul<i 
suggest is to require applications under section 47, Civil Procedure Code,· 
which may relate to sales being made within one year from the time wher. 
the right to make the application accrues, subject to the proviso that wherb­
the person making the application is on account of absence from the place 
or otherwise kept ignorant of the fact necessitating the application the on£, 
year should run from the time of knowledge. 

Question So. 75.-My views have already been given. 
(,Juestion So .. 76.-My answer is in the negative. Instead of simplifyin~ 

matters this will introduce complications and considering the habits of the­
people the decrees in value of the properties and other causes the suggestio~· 
will cause much harm 'and injustice. 

Question No. 78.-The doctrine of part performance as an equitable. 
doctrine should on no account be interfered wit,h. This doctrine has come 
into existence as a rule of equity to give relief against the stringency of tha 
statuary prm·isions concerned. A great deal of liuman business is transactec 
on mutual trust and good faith. This state of things will continue notwith­
standing enactment of statuary rules. The general public do not and cannot· 
be expected to know the law (the usual presumption of knowledge notwith­
standing) in this country specially where illiteracy is so dominant and 
as the enactment of a rule will not stop transactions based on good faith 
and trust there must be some remedy to prevent fraudulent advantage being 
taken by one party against another and the courts must poss~ss power to 
grant adequate relief. 

Question No. 79.-I will on no account accept the proposal in this ques­
tion. A rule like the one suggested will help dishonesty and fraud from thr 
effect of which it is and it should be the object of courts of justice to free­
persons. 'Vith regard to legislative innovations what has to be. borne in 
mind is the gross ignorance and,simplicity of the people in general, and th~ 
amount of advantage which it' will be open to designing persons to take oi' 
s11ch ignorance and simplicity. 

Question No. 80.-,-I think the suggestion in the first part of the questiorr· 
is too much drastic. 

Thumb impressions ought to suffice. 
Question No. 81.-The suggested rule is·too much drastic and is undesir-­

able. The law as now administered which requires the party so pleading to 
prove his plea and to show that the apparent state of things is not the reai· 
state and that such plea cannot be available against a bona fide transfere<: 
for value is quite sufficient. 

Question No. 82.-No. Those who go in for frivolous suits with an object. 
will not mind a bit of an additional expenditure. On the other hand increase· 
in the court-fees which is already too high will affect the honest suitors. 

Question No. 83.-I do not quite understand the question. If it is meant 
that the attestation of a mortgage deed by imy witness is to be done away­
with, •I must say such a proposal is undesirable. On the other hand, I woulr!­
require deeds of sale and leases being attested by witnesses. 

Although the present state of the law does not require attestation b:; 
witnesses of deeds of sale, lease and such other deeds, in ordinary practice­
every deed is attested by witnesses.. · 

'Vill any deed of sale of a very valuable property simply signed by th~ 
vendor and not signed by any witness whatsoever be accepted by courts? 
E11pecially if the execution be denied. 

The necesisty to have a deed attested by witnesses is some check again>;r 
fn brication. 
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The examination of attesting witnesses is also necessary. The rule!! re-­
quiring attestation of document are based on long experience of human con­
duct and as n pr~Jtection against fraud. 

Ill mv opinion all documents transfering property should be attested. 
Question No. 84.-All cases where the persons claiming property of right 

!Ills means to sue and notwithstanding this execute deeds either by way of 
transfC!rS or contract should be considered as Chamnertous and dismissed. 

Question No. 85.-Yes, • only when the parties interested in the matteT 
ag~~"~ to the parti<mlar person to act as referee. But if the refere'lce to the 
referee be for expert advice, it is desirable that he should be exan•.ine<l in 
court. 

Question No. 86.-Without expressing any opinion as to whether multi­
plicat;on of Law Reports tends to interfere with speedy justice, which is· a 
point vu which there must exist conflict of opinion, all I need say is that many 
indifferent decisions are published, which at times introduce confusion and 
necessarily conflict of ideas. Unless it be possible to "permit only one set of 
report:! for' each High Court, attempt at curtailing the number of Law 
Reporis must be given up. 

Questzon No. 87.-Codification is good in certain respects. It is very 
difficult to give any opinion as to the merits of codification without reference 
to the subject to be dealt with. · 

The last part of. the question is too involved and difficult to enable any 
opinion b~ing given off l1and. 

Babu JOGENDRA CHANDRA MUKERJI, Vakil, Muzaffarpur, called 
and examined on Saturday, the 28th June 1924. 

Ohrzi·rman.-Q. 1\Ir. l\Iukerji, you have been a good many years in practice? 
A. Yes, for 42 years. 
Q. Your work has been in the District Courts mostly. 
A . Yes, except for 3 days in the High Court. 
{1. You· are one of those gentlemen who qualified as vakils but practise'in 

v-;,stt ict Courts. , · 
A. Ye~. 
~. \Vhen you began to practise as a vakil you were a vakil of the Calcutta 

High Court. 
tS. Ye,. 
Q. Have you experience of l\Iuqsif's Courts as_ .well as Sub-Courts an•i 

District Courts? 
A .. Oi ccurse I must say that I have some. 
Q. Havo3 you more experience of the High Court than the l\Iunsifs Courts, 

Sub-Cmuts and District Courts? 
.4. ~I,). 

'?. Do you think that the ~Iunsif in Bihar manages his file on the whole 
fa!r!y well? 

1!. I shoald say ' Yes.' 
~~. Have yuu e\·en thought of any way in which l\Iunsifs Courts could be 

improved -~~ regards the method of di~posi:1g of cases? 

A • .A8 r~>gnrds that, it i~ very difficult io say. \Ye ought to differentiate 
between 4 1\Iunsif, a Sub-Judge and a District Judge in original suits. The 
nrocE'dure is the same. Of course it does not seem to me that thera is any­
thing to be said as applying to a 1\Iunsif which cannot be sai!;l with reference 
'lo a Sub-Judge. 
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Q. I am thinking rather of the management of the cause lists than the 
actual procedure in the usual sense. Are the Mans;.f3 a little more cor.g£Stea 
in this province than the Sub-.ludges? 

A .• Yes. 
Q. They have a greater mass of sm!lll w0rk and they havll got mr;re os.Jes. 
A .. Yes. 
Q. In ~·our part of the world, do yc.u !lave a large number of rent su.its 

from No,·ember to :!\larch? 
A. Formerly there used to be a very large number of them althsmgh at 

present the number has conside.ra~ly reduced. But still there is a largo 
number to increase the file. 

~~. Have you ever thought of an:; i.:nprovement that could be made in the 
way in which these rent suits are ret down for hearing and disposal? 

A. The general practice is that in suits of the same village and between 
the same landlord and tenant in which the same set of village papers is pro­
duced and the same set of witnesses are examined, and the oral evidence is the 
same, the l\lunsifs receive evidence in all cases at one time. To this proce­
dure, the parties generally agree. At the time of writing judgment, thev take 
each case separately and conside!-" each case on its ~erits. . ' 

~~- The great bulk of such suits are disposed of ex paTte in fact. 
A .. No. They used to be so formerly. Very few are adjusted now. Cer-

tain portion goes ex parle "and there is contest in others. 
lJ I think the ex paTte cases are by far the general bulk. 
A .. I cannot give the present figures. 
Q. What happens in your experience to the l\tun'lif's other work-his 

money snits and title suits from the period when these cases come into hi~ 
court, i.e., from November until March, when I presume they are being, 
disposed of? His other work has to stand aside, I suppose. 

A .. What is generally done is this. There are more than two llfunsifs sa} 
in l\luzafarpur and the Sadar. The other work is divided. One Munsif is 
delegated with power to dispose of rent suits as well as petty money suit.. 
Title suits generally go to another ,Munsif. That is how the work is generally 
done and wherever this division oexists, I don't think any delay takes place 
on account of that. 

Jfr. Justice Stuart.-Q. You are in favour of d1vision of labour? Let 
each man take one class of work. 

A. Yes. 
ChaiTman.-Q. What is the system by which additional Judges are senl 

to particular places to cope with the rent work? ' 
A. I don't know. At times, additional Judges are sent.-of course, I 

have no experience about that. 
(J. I see you make a suggestion that there should be an officer of the 

standing of a llfunsif who should act as Registrar. I take it that it would be 
applied to th':l headquarter stations and not to the outlying stations. 

A. Of course where there is a large number of cases and more than one 
officer, it can' be applied. Generally in Sadar there are the largest number 
of cases and important ca~es. 

Jir. Justice Stuart.-Q. With regard to the Registrar's system it snould 
be introduced in places where there is sufficient work for a Registrar. 

A. Yes, in sadar. 
Chairman.-Q. "\Yhat work would you entrust to the Registrar? 
A. Everything except those matters which require ju<\wial decision. 
Q. There is no reason why he should not do some lmf!OI.ttested work. HI! 

is a sufficiently senior man and he might do that work wf'.ich might pernap• 
be limited under the orders of the District Judge. 
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:1. YE.'s, he can do that. But my idea is that the Registrar, if a~pointl!d, 
,nust look into the ordE.'r shE.'et of each case and see what is w11nti'd to be 
~lone in each case, send for the pleader and ask them what should be done, 
now he wants to proceed further and he can settle all these matters speea1ly. 

Q. Do you include in that settlement of issues and orders about documents;­

.4. Settlement of issues must be done by the court. As regards the receiv­
Jng of do'cuments, discovery and inspection they may. be l.E.>ft to the RE.'gistrar 
hut if the parties refuse or neglect and if a final order is wanted by whict, 
·the court would dispose of the suit one way or the other, such ordE.'rs must 
not be passed by the Registrar. 

Q. But surely he could decide ex parte matters. 

A. Yes. In case of discovery if the party against whom •discovery is 
wanted does not comply with the order of the court and then if an order is 

-necessary for a final step I would refer that -:.o tb.e prt:Jsiding officer. 

Jlr . . Justice Stuart.-Q. Suppose a plaint is filed and the case comes 
before the RE.'gistrar and the summons has not been served. But at the time 
of the first appearance the 'plaintiff applies for an ex parte injunction. I 
take it you wou1d not allow the Registrar to decide that but refer that to the 
pi'esiding officer . 

.4 .• Yes. The principal idea is that the delay does not generally affect n:uch, 
in the case of those persons who do not want the case to be expedited. In a 
case in which both parties or any one of the parties want it to be decided 
soon, that case must be taken sooner: 

Chairman.-Q. Don't you think that it goes perhaps a little too far?' 
, 'They may launch a case and they may not want to expedite because they may. 

be afraid of each other. But, they cannot drag on for years. The conse­
quence is some- one of them dies, a legal representative has. to be appointE.'d 
and if he is a minor a guardian has to be appointed and a lot of interlocutory 
work is thrown upon the court which would not have arisen, if the suit had · 
been speedily disposed of. 

A. Of course that has to be taken into consideration. 

Q. Don't you think generally speaking· tM.t in India the parties are not 
apt to mind the delay and that makes it necessary that they should be made 
to understand that they must behave in a business like way, in the beginning 
and there will be no trouble in the end? · 

A .. I quite see that. But you cannot change the habits of the people. 
Notwithstanding stringent rules introduced from the introduction of the 
(:ivil Procedure Code, the habit has continued to be the same. 

Q . . Don't you think that the habits of the people might be changE.'d if they 
are made to feel that the rules will never be allowed to remain a dead letter? 
Don't you think that already a change has beE.'n made in that way? 

.4. But in the case of distribution of justice it is quite a different matter 
altogether. I would not simply because of the delay of one party ,,,ake him 
lose his whole source of income and so on. 

I 

]Jr. Ju,stice Stuart.-Q. Don't you agree with me from your long E·xperi­
ence that those Judges who make the parties conduct their l111sinE.'SS with 
·:reasonable celerit;r ad~inister justice and thos~ .who do not ma~~ th.e people 
behave in a busmess-hke way so far from gtvmg greater sattsfactJOn gtve 
Ies<>~ 

.4. )fy own idea is that the Judges can do a lot of improvement in this 
wise. 

Q. There are and there have been Judges from whom the parties k.new 
.. hat thev would not be able to get any number of adjournments as they hked 
-~ud with such Judges especially they are very very diligent. Did you find 
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that such Judges were worse Judges if they refused to give unnecessary adjourn­
ments? 

A. That is a question which is very difficult to answer. 

Chairman.-The only way when a man after fair warning refuses w 
be reasonably diligent, is to throw his case out or strike out the defence as 
the case may be, unless there are reasonable grounds for an adjournment. 

A. What I meant to say is that in the disposal of cases preference should 
be given to the cases of those parties who want their case to be decided soon. 

Mr. Justice Stuart.-Q. As far as I see there is no ma~rial delay in the 
courts in Bihar. The work is good, I think, in this province. .' 

A .• I should say so: I have no experience of other provinces; but sWL 
more than 20 years ago the cases were disposed of .with more expedition. 

Chairman.-Q. Wiry do the litigants take a number of cases to appeal? 
Is it that they might get justice only in High Courts? 

A. Yes. That is the common opinion among the people. 
Q. Would you mind to tell us from your expe.dence, about the work of the 

junior pleader and whether it is true that a great'deal of difficulty in the 
lower Court arises because the pleader is badly ins-tructed? 

.1. Yes. That is so. · 
Q. 'Vould you agree to the Registrar doing great deal of thtl execution 

work, if he had time? 
A .• Yes. 
Q. "·ould you suggest to limit the right of second appeal in matters of 

exec·ution? 
A. There are varieties of cases. As regards value there should be no appeal 

at all. As regards description of property it might be taken under section 47. 
Q. Would you agree that the right of appeal under section 47 would llll' 

"·ith the special leave of the High Court? 
.-1. That would not be proper, It is very difficult to lay down any hard' 

and fast rule. • .· , 

Dr. DeSouza.-Q.-In this connection, is the power of Order 41, Rule 11,. 
with regard to execution also exercised in this proYince? 

A .. No. 
Q. Would you be in favour of District Judges making a summary rejec­

tion? 

.4. I would make it a rule, that appeals should be disposed of in the course 
of a month or say two months. 

Chairman.-8ome of these appeals under Order 41, Rule 11, might he 
above that period. I question bow is that to be determined? 

A. By the facts which are very badly and imperfectly stated in the lower 
Court and on the decision of the lower Court. 

Q. I do not think second appeals above Rs. 500 are tried by single Judges. 
They are tried by Division Bench. 

A. Yes. Second appeal is the 3rd bearing of a small case. 
Q. And don't you think that if the party is going to have an appeal to 

the High Court he should have one appeal at the High Court either to 
Di,fision Bench or finally before a -single Judge? • 

A. It is a question of interpretation of law ·and document. It can bo 
left to the discretion of the parties to say whether they want 'to have a trial 
by a regular Bench. 

~~. In fact all over India there is only a single Judge for this? 
A. The right is given to the parties in the beginning for a Division Benclll 

and at the end it is decided by a single .Tndge. ' 
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Q. What do you think about section 115? In your experience do you 
think that section 115 has produced a tremendous lot of bad law? 

A. It is very difficult to say. 
Q. Section 115 is generally applieil to execution and miscellaneous cases as 

well as other proceedings. Is it not? 
A. Ordinarily so. 
Q. Do you think that applications for hanging up cases are made very 

l:tte? 
A. Yes. At present the application is given on Saturday and the coun 

is moved to order on Monday. I have no idea of how it will be possible to 
order in three days in execution cases. But every p.pplication takes three 
months. 

Q. Could it not be ginn in Monday week? 
.4 .• No. But one month will be quite sufficient. 
Q. Do you think that it is right and reasonaole to make the pleaders 

entirely responsible for the service of summons, etc., and for all the purposes 
up to judgment on behalf of his client? 

A. In principle it is fJUite correct. The pl~>ader is expected to be tho! 
representative of the party throughout all the stages of the case, even exe­
t:ution proceedings. But Ieally it cannot be considered possible. 

CJ. As far as the preparation of cases is concerned, seeing what the wit­
r~·sses have to·~ay, and instructing the pleader is either left to the client or to 
the tout. The pleader does not do it. Don't you think it is rather bad and 
that the pleader who takes up a case ought to be made to do it? What right 
has he to take up a case without proper instructions? 

A. That is the practice which has been going on. 
Q. Is it not a very unprofessional and vicious practice? 
A. Thi~ ought to be changed. There is no doubt about it and my idea is 

that !,leaders should form themselves into partnership firms something. in the 
nature of solicitors and in that way undertake cases. That will be far better. 

Jlr. Mohammad Hussain.-Q. You approve of the idea of having something 
like a solicitor's firm in each district? 

A. Yes. I do approve. At the same time it would be a matter of costs t<Jo. 
That has to be taken into consideration. The ordinary poor client cannot 
afford to meet the expenses. But at the same time the charges must be regula­
ted so as to be within the reach of every class of people. 

Chairman.-Q. "\Vith regard to the pleaders who are coming to the Bar 
·as youngsters, do you think that they have sufficient knowledge of practical 
law by passing through B. L. examination? 

A. No. " 
Q. "\Vould you be in favour of requiring a man, not as a condition of 

beginning the practice, but say in his first year or second year, to pas;; an 
examination in practical law--drafting pleadings, drafting interrogatoric.>.s 
and things of that sort? Do you think that would do any good? 

.4. Well, that might. 
Dr. DeSouza.-Q. Since the B. L. Degree is regarded throughout Indi.1. 

as th~, only avenue for practice, would you be in favour of introducing these 
subjort~ in the curriculum of the B. L. Degree itself~ 

A. The thing is by iatroducing these. subjects in the curriculum, that 
won't imprOve matters much; because these things are learnt more by actu\11 
practical training and by attending to the business than by mere reading. I 
woulil J"ather prefer plea~ers to apprentice the~selves with some practidng senior 
in order to learn busmess. That would g1ve them more opportumty for 
learning. 

Chairman.-Q. In your experience do any number t'f young vaktls do thd 
to-day in your district? 
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A. I don't know. 
Q. Now, as .regards service of processes, you suggest that the serving peon 

mighf be required to have the service verified by the head member of tho;. 
village panchayat or some other member. You think that that would be a great; 
help in this province. 

A. Yes. That will ensure some amount of certainty. 
Q. Have you got a Panchayat in every village? 
A .• Yes. 
Q. Is this an old Panchayat come from olden days or is it a recently or­

ganized institution and if so how?. 
A .• That is under the statute. Some executive officer chooses the mem· 

hers of the Panchayat. 
Q. Which Act is this? 
A. Chaukidari Act. 
Q. Is it the Union Boards Act? 
A. Yes. 
Dr. DcSouza.-Q. It is a very recent Act. Is Hl. not? 
A. I should say it is at least 30 years old. 
Chuirman.-Q .. Is this Panchayat simply an arrangement in connection 

with the Chaukidari tax? 
A. Xes. At the same time they are to perform certain other duties also 

as per certai"n rules. 
Dr. DeSouza.-Q. Has every village such a Panchayat, whether Zamindari 

or Government? I 
A. Not for every village, but for a group of villages. 
Q. As regards service of processes, would you d1spense with the presence of 

the identifier? · 
;l. Yes. Identifier may be dispensed with. But the necessity for an 

identifier arises on a dispute when the defendant is to say that the summons 
are not served. 1 i 

Q. Are the chowkidars all literate men? 
A. They are not all literate men. All the members of the Panchayat are 

literate men and they will attest for the actual service of the summons. 
Q. How can they do? All of them are in a single village .. 
A. Oh, yes. I don't think there will be any difficulty. The villages are 

very near within.one or two miles. 
Q. These Panchayats were created under what Act? 
A .. Under the Choukidari Act. 

Mr. S. B. Dhavle, I.C.S., District Judge, Cuttack.' 

lVrit·ten Statement. 

1. Having regard to the habits and customs of the people in the districts 
of Cuttack, Puri and Balasore which are included in this Judgeship I should 
consider the following periods as reasonably required for the dispo~al of tha 
matters indicated:-

I. Original Suits (contested). 

Subordinate Judge's Court:­
(a) Title, nine months. 
(b) :M:oney, six months. 
(c) Small causes, two month11. 



360 

:Munsifs' Courts-Original Suits:­
(a) Title, five months. 
(b) Money, four months. 
(c) Small causes, two months. 

II. Claim proceedings in e:.ecution. 

Subordinate Judge, six weeks. 
Munsifs, six weeks. 

2. Apart from the habits and customs of the parties, their dilatoriness. 
ignorall:ce, poverty and failure to instruct pleaders properly and to keep 
them in funds, delays are frequently due to the following main causes:-

(a) The service of processes has to be effected through peons who have­
to find, if possible, 450 defendants and witnesses a year in 
l\Iunsif suits (and 200· in higher suits), including a high pro­
portion of people not often willing to accept service, purdah­
nas.hin women, illiterate men and minors. 

(b) Pleadings are often .badly drawn up, and when amendments occa-. 
sionally become necessary, fresh notices have to be issued and 
there is further delay. 

(c) There is similar delay when parties have to ,be added, e.g .. , ~Iitak­
shara minors, and legal representatives. 

(d) The procedure regarding the appointment of guardians ad litem 
also causes delays. 

(e) Adjournments are frequently obtained by parties in the hope of 
arriving at a compromise. The hopes are not seldom falsified, 

. and finally the suits have to be heard. This is, however, really 
a question of the habits of people in these parts. 

(f) Some of the delav seems to be inherent in the svstem. Cases have 
to be adjourn~d not sine d·ie but to definite· dates; and Courts 
have also to fix cases in such a way that on every working day 
they are sufficiently occupied'. In several munsifis where­
frequent short adjournments are avoided by fixing long dates to 
enable parties to get ready, about four cases have to be put 
down for peremptory hearing ea(:h day. The number looks ex­
cessive; but what actually happens in practice is that on an 
average two to three of these cases break down from various 
causes: if parties do not say that they have compromised or 
propose to compromise the matter, they will plead illness or the 
absence of some ma"C'erial witness or something of that kind. 
The only two alternatives before the Court seem to be (1) to 
keep witnesses in attendance day after day until the case in which 
"they appear can be taken up, or (2) to be prepared to find that 
on several days the Court has not enough work to do. The ; 
second of these alternatives has only to be mentioned to be dis­
missed; the first must not be pushed to an extreme. At the 

.same time, when cases are put down for peremptory hearing on 
a certain day and are not all taken up on that day, an uncer-
tainty is produced in the minds of the Bar and the litigants, and 
this in its turn leads to the parties putting forward all sorts. 
of excuses when a case is reached unexpectedly early. I under­
stand that where peremptory lists are prepared from weekly 
prospective lists, witnesses are liable to be sometimes kept in 
attendance for several days until their cases can be taken up: 
this svstem seems unthinkable in mofussil conditions, where 
witnes.ses have often to come large distances on foot. Please see,. 
further, the answer to Questions 43 and 46 below. 

'9) The procedure in execution is elaborate·. 
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3. The outstanding cause of avoidable delays is unsatisfactory .service of 
processes. Regarding peons, local agency may help in securing greater re­
liability, and Order 5, Rule 17, Civil Procedure Code, may then. become 
effective. Mitakshara families and the delays inherent in the system, will I 
am afraid, continue for .a long time. Some simplification regarding the 
appointment of guardians ad litent and regarding execution is possible and 
will help to reduce delays. 

5. Some office training would be useful for Munsifs if they are to exercise 
effective control over their clerks and peons, and this has been recently 
introduced by the Patna Hi~h Court. 

6. No. 
7. Numerical standards have led to· abuses. The ideal system would be 

\Vhere the inspecting officer is in close touch with the Courts to be inspectea.. 
and this not merely theoretically but in actual fact. 

8. The only place in this Judgeship where there is concentration of many 
Civil Courts is Cuttack itself. The concentration does entail as a consequenCf' 
'1 certain amount of waiting for members of the legal profession, but against 
this delay must be set the advantage, both to the publ~c and to i;he Courts, ut 
a strong Bar. . 

9-11. Rent suits are not tried by the Civil. Courts in this j1,1dgeship. 
)!unsifs are now being vested with special powers ·to try suits to the value, 
not of Rs. 2,000 only but of Rs. 3,000 or Rs. 4,000 as well. Their Small 
Cause Court powers are also being enhanced in suitable cases. 

12. The District Judge would be able to give more time' to important 
work, if a senior l\Iunsif was placed at his disposal not merely to help him 
in such administrative work as the management of his office and of the 
various departments in his charge, and the examination of the returns from 
Subordinate Courts and the taking of action on them under his '"orders, but· 
also in such quasi-judicial or minor judicial matters as the passing of formal 
orders until cases are ready for hearing, and trying succession eertificate, 
guardianship, intestate and insolvency proceedings, up to the value of, s&y, 
Hs. 4,000. The spare time of this senior l\Iunsif could easily be employed 
in trying Small Cause Court suits up to the value of Rs. 250 and ordinary 
~uits from anywhere within the judgeship up to the ·value of Rs. 4,000. 

If Assistant Sessions Judges 'e6uld in suitable cases be empowered (this 
cannot be done under the present Criminal Procedure Code) to hear the 
pettier criminal appeals, the District and Sessions Judge will also have more 
time for civil work. · 

13. So far as I can gather, the trial of Land Acquisition proceedings by 
Subordinate Judges or l\Iunsifs will hardly be acceptable to the public. Un­
~ontested Probate and Succession certificate cases could, however, well be 
disposed of by the senior Subordinate Judge and the senior Munsif at each 
place in the judgeship where such an officer is posted. 

14. A Village Administration Act was passed in 1922 creating Courts of 
exclusive jurisdiction for petty criminal and civil cases in this province. 
These Courts have not yet begun to function in this judgeship. 

1.5. On the whole I would leave Schedule II of the Provincial Small Cause 
Courts Act alone. 

16. (a) I do not think that the summary procedure can be introduced in 
. the Lower Courts, ha\:ing regard to the habits and conditions of people in 
the mofussil and to the outstanding fact that legal help is not very readily 
available to them . 

. (b). Rent suits are tried by Revenue Courts only in these p~rts. 
17. Sub-Registrars in these parts will hardly be able to try any classes 

of uncontested cases. They have not the necessary training and they have 
had much trouble of their own. ' . 

2:3. The remedy will be worse than the disease if the delays· caused by th1t 
absence of defendants or their wilfully avoiding service are sought to be met 
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by extending the procedure under section 106 of the Transfel' of Proper~ 
Act to civil suits. I would resort more freely to substituted service,· takipg 
such steps at the same time as may be practicable to ensure that substituted 
service is not a sham. 

26. pj,~ints are frequently very prolix. Drafting in the mofussil is only 
very slowly improving and is often done in actual practice by people of little 
or no standing who have rather vague notions of what to include and what 
to exclude. 

27. It is not so much that the provisions of ·orders VII and \'~II are 
neglected as that the draftsman has no notion of precision. This does some­
times (but not very frequently) lead to delay. 

28. The agency of post office for the service of notices and summonses has 
heen f1·equently suggested as an alternative to that of nazarat peons. In 
this judgeship it is frequently tried in those cases where peons have attempted 
more than once to serve the party concerned in vain. \Ve do actually succeed 
iu ohtaining effective service in the bulk of cases-to judge from the small 
percentage of cases in which applications for re-hearing are made and 
allowed: a rough calculation shows that in this judgeship the figure works 
out at about 2 per cent. of the suits decreed ex parte, or about l per cent. 
of the total number of suits disposed of, in the last three years. But this 
result is not obtained without an !!normous amount of delay, and I would 
be in favour of trying any alternative that promises to save time. There 
is, however, no particular reason to think that postmen, once they come to 
know the nature of the work, will be more reliable than process-servers. 
As to village officials, there is a danger arising from the fact that factions 

•are said to exist in village after village. The question was examined recently, 
and my conclusion was that process-servers might be directed to effect service, 
substituted or otherwise, in the presence of neighbours, one or two of whom 
should be paid suitable fees for proceeding to the nearest member of the 
village panchayat and swearing an affidavit of service. This system has not 
been tried anywhere, so far as I am aware; it may possibly bring about some 
improvement. 

29. In a large number of cases, once a party has appeared through a 
. pleader, the service of a notice on the pleader is generally regarded as good 
service on the party during the continuance of the proceedings; hut pleaders 
frequently complain that they have not been able to C'ommunicate with their 
clients, nor do litigants seem to be in the habit of placing their entire ca'e in 
the hands of their pleaders. A registered address, service at which should 
be deemed good service for all purposes of the suit and execution, would 
be a promising experiment. 

30. If a process-server is required to report him~elf to the pleader of the 
p1wty, the result in the majority of cases would merely be that the pleader 
would refer the peon to the house of the party. I am, therefore, not in 
favour of the suggestion. ,. · 

31. Issues could be better framed if the Courts attended to the pleadings 
and heard the pleaders. This does not ,happen in practice, as pleadings are 
usually long and Courts pressed for time, and the result (in the way of saving 
time) is likely to be poor. I do not believe that on the whole there is anv 
noticeab1e waste of time by reason of the way that .issues are framed, though 
one does very occasionally come across an individual case where much time 
and expense might have been saved if the issues had been better framed. 

32. {)rders X, XI and XII, Civil Procedure Code, are generally neglected 
in this judgeship. The reason is not so much indolence as the fact that 
parties are no~ prepared to spend more money than they can help, before 
the case comes on for hearing, and the tendency of parties to arlmit nothing 
:~' they cnn help it. The mofussil Bar is also not used to the kind of work 
::mplied in the di~coverv and admission of documents and the making of 
·::.ppropriate affidavits. Time, I fear, is the only remedy. 

Rlt I am not in favour of the examination of the parties, M ·part of the 
trial in the beginning before any witnesses are examined. The reason is: 
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that evidence is so easily fabricated in the mofussil, thanks to the existence 
of agencies of which the Courts can take no cognizance. It is a matter of 
some notoriety that villag_e touts, and other touts too abound in Orissa, and 
professional witnesses are not unknown. ·• 

34. We have a rule-Rule 1 at page 21 of the High 'Court General Rule~ 
and Circular Orders, Civil, Volume I, to enforce this provision of the law, 
though it only speaks of the day to which the case stands adjourned. Sum­
monses are not usually issued again and again to witnes~es. But where a 
party is inclined to be dilatory, delay can be and is sometimes caused by 
keeping a witness out of the way. The Courts have no adequate power to 
deal with this, the procedure about the punishment of wilfully absent wit­
nesses being somewhat elaborate, and it being by no means certain that a 
witness who has been directed under Order 16, Ruie 16, to attend at each 
hearing until the disposal of the suit can be fined without the proclamation 
required by Order 16, Rule 10. 

35. On the whole, not much unnecessary and avoidable oral evidence is 
admitted in the Courts in these 'parts. The evil, so far as it exists, is in my 
opinion largely due to the incapacity of p~rties to instruct pleaders properly 
and to the ease with which witnesses can be tampered with. The only 
remedy that I can think of against the calling of several witnesses who 
ultimately prove nothing is unfortunately one that will only operate after 
the event, namely, the awarding of substantial co~ts. 

36. Affidavits in these parts are generally drafted by pleaders' mohurrirs, 
and are often badly drafted. I do not think that much, if any, time will, 
in present conditions, be saved by affidavits being made the primary mode 
of proof in ex par~e and non-appealable proceedings. Time could, however, 
be saved if the presiding officer were enabled to decide contested non-appeal­
able eases on as much evidence as he considers necessary and no more. 

37. It is difficult to see any lines on which Courts could fix time-limits 
for the examination of witnesses.· A more practical remedy for avoiding 
delay on this account would perhaps be to require presiding officers to award 
adequate costs against the party wasting time in needless cross-examination. 
I have spoken of adequate costs, because our general rule for pleaders' fee~;. 
is five per cent. up to Rs. 5,000. The rule is perfectly reasonable but in a 
suit· of the value of Rs. 100 ot .-'Rs. 200, the fee allowable under it is too 
small to make much difference, and the other things included in the costs 
awarded are not such as to affect the result materially. 

38. I do not think that the summary procedure of Order ~7 is suitable 
for mofussil conditions. Please see the answer to Question 16 (a) above. 

39. '\Ve do not get many representative suits in Orissa. Any rule that 
the father or manageT in a joil)t Hindu family should be reg~rded as a 
representative of the family and that the family should be bound by the 
decision in a suit to which the father or manager was a party will pre­
sumably need to be qualified by an exception permitting other members to 
have the matter reopened in cases of fraud, collusion and the like; and this 
exception would in substance defeat the rule. 

40. I am not in favour of throwing on legal representatives the duty to 
come forward, since so many legal representatives are young men or women 
who are not in a position to know what is being done. 

41. I have not personally come across many cases where delay was caused 
by the necessity of filing successive petitions for the appointment of a 
guardian ad litem as each proposed guardian refused to act; but such delays 
are said to be far from rare. I see no great point. in successive petitions, 
though with a larger number of people on whom notices have to be served, 
it may he expected that there will be some little delay in service-less, of 
course, than unoer the present system. 

42 ahd 43. These evils are not noticeable in Orissa. 
44. No. But. cases of this kind are not very frequent. 



364 

45 and 46. Important dates are usuallly fixed by the presiding officers­
themselves .. Pleaders are not, I believe, invariably consulted by all the 
Courts in fixing the time required for examination of witnesses and argu­
ments, but the delay in disposal is really due to a much deeper cause. So 
many cases put down for peremptory hearing break down for one reason 
()r another that officer after officer has found it necessary to put down more 
work for each day than he could possibly do that day, if it all required to 
be done. If the Courts were to put down a srqaller number of cases, there 
is the danger of there being no ready work to do <time after time. At the 
same time, the endeavour to ensure sufficient work by putting down a large 
number of peremptory cases reacts on the readiness of parties to proceed. 
Pleaders too are often more helpless in original than in higher Courts. -It is by 
no means a rare occurrence for parties in Courts of first instance to go on 

· fighting until one or the other is exhausted or finds himself in a very tight 
corner, and then only to come to terms. I have heard of instances where 

.. after the plaintiff's case had been closed and some witnesses for the defend­
ant examined, the parties joined in asking the Court to stay the case for 
·.ten minutes or so in order to enable them to compromise the matter. The 
.attempt to compel parties to proceed is easily countered by sending one of 
the witnesses away or pretending illness or something. of that kind. The 
illness or other excuse is easily spoken to on affidavit, as it is not difficult 
.in the mofussil to procure enough evidence in the majority of cases to 
prevent the affidavit from being held to be clearly false, if the Court should 
;take it into its head to try to punish a party for filing a false affidavit. 
It seems to me that the delays are inherent in the system, unless witnesses 
·who once come are to be kept in attendance day after day until their case 
is reached and taken up. We must endeavour to reduce ·them, but I cannot 
conceive any workable system in which there will be no delays and no great 
'harassment to the witnesses. 

47. No. Commissions to examine witnesses are generally issued to junior 
;pleaders· al).d it is not advisable to confer larger powers on them. Where 
there is a tendency to cause delay by the examination of witnesses on com­
mission, I would he in favour of the proposal that the Court should, except· 
'by special leave, insist on written interrogatories. 1 

48. I doubt it. Litigation in this kind of case is rather reckless, and 
adjournment costs will not much deter the man who causes deliberate delays 
"in order to harass the other side. Affidavits are also somewhat easily filed 
in these parts, as already indicated. The Co1,1rts do insist on affidavits in 
bad cases; but with a view more to indicate what they think of the party 
to blame than in the hope of speeding up work. Delays due to carelessness 
are even now checked by ordering adjournment costs, especially where the 
-other side asks for them. 

49. We have a rule, No. 4 at pages 2J.-22 of the High Court General 
Rules and Circular Orders, Civil, Volume I, which requires suits to be tried 
de die in diem, and the rule is genel'ally observed. 

51. We have very few commercial suits in these parts. 
52. Order 21, Rule 69 (2), provides for a fresh proclamation when a sale 

is adjourned for more than seven days. It will save the delay caused by 
·a fresh proclamation if the limit of time is raised to one month. Objections 
under section 47, Civil Procedure Code, cannot be disposed of in a week, 
and if a sale can be adjournec;l to the regular sale-day for the following 
·month without making a fresh proclamation necessary, the judgment-rlebtor 
will have no substantial grievance, it will be possible for the Court to dispose 
of the objection under section 47 in time, and there will be an incentive 
·to the decree-holder to help in getting the objection so disposed of. 

Courts may also be empowered at their discretion to demand security 
from judgment-debtors when they raise objections in execution. 

53 and 54. I am in favour of these proposals. 
55. The exclusion· of a stranger purchaser from the scope of section 47 

11as the merit of leaving him miaffected by a subsequent reversal or modi-
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fication of the sale under which he became the purchaser. This will be jeopar­
dized if section 47 is extended, though, of course, the extension would render a. 
separate suit (where one may lie at present) unnecessary. On the whole I 
am not in favour of modifying the section so as to include proceedings taken 
by a stranger purchaser. 

56. l\Ioney decrees that cannot be realised in six years are hardly likely 
to be much advanced in later years. I am, therefore, in favour of curtailing 
the period for the execution of money decrees to six years, or, if the reduc­
tion is regarded in any quarters as too sudden, to some intermediate figure. 
The suggestions made in (b) and (c) are sound as far as they go, but I 
would prefer to make it unnecessary for the decree-holder to apply every. 
three years or one year. · 

57. I am in favour of this proposal. 

58. Post, offices are perhaps not numerous enough in the mofussil to, 
justify payments out of Court being confined to payments through that. 
agency. Hegistered banks are even fewer, though not quite to the same 
extent as Sub-Registrars. As to the decree-holder's va)dl, . what happens 
often is that payments have to be made on fihe spot in response to the· 
pressure of the decree-holders' men. The proposal will work hardship in. 
the present conditions of Orissa._ 

. 59. I am in favour of the proposal in the first part of this question. As 
to the second proviso to Order 21, Rule 16, being deleted or modified, 
equities may exist between judgment-debtors which I would rather leave to· 
suits between them. It is undesirable to complicate exeqution proceedings 
which I should regard as at an end when the decree-holder receives payment, 
from any of· the judgment-debtors. 

60. The discretionary power given by Order 21, Rule 21, may be unneces­
sary in places where debtors are able to take care of themselves; but with 
a distinctly poor mofussil such as we have here, the power should not be· 
done away with. ' · 

61. Order 21, Rule 22, may be deleted so far as a' judgment-debtor on 
r~cord, is concerned. 1 •• • 

62. Hardship will be caused if interim stays are not permitted in the­
case of maney decrees transferred for execution. But the Court to which 
such decrees are sent for execution may well be given greater discretion in 
the matter of the interim stay, and empowered to require security or impose­
.:onditions. 

63. Notices at the different stages of execution proceedings are not very 
largely availed of by judgment-debtors in decrees of this kind. · I see no­
objection to replacing them by a general notice to the judgment-debtor, at 
the beginning of the execution proceedings, to attend at all subsequent 
stages and watch his own interests. But a judgment--debtor should have 
notice of immovable properties that are intended to be brought to sale. 

64. Yes; even where a judgment-debtor does not choose to appear, I 
think it is desirable that he shoul~ have this notice. Sale proclamations 
may be issued simultaneously with writs of attachment, the judgment-debtor 
being asked to appear within a certain time and make his objection, if any .. 
In view of the way in which pleaders are engaged in the mofussil, I am: 
against the proposal that notice of execution may be served on the htdgment­
rlcbtor's pleader. 

65. No. 
66. The proposals contained in paragraphs (a) to (c) of this question will 

tend to complicate mortgage suits unless confined to puisne incumbrances. 
The proposal in paragraph (d) will not always be fair to prior incumbrancers. 
As to paragraph (e), time is given as a matter of form by the preliminary 
decree, but is not often made use of by mortgagors. Having regard to the 
nature of the relief obtained in a mortgage suit, I would not refuse to give· 
the mortgagor any time at all but the maximum may be cut down from ~ir 
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.months to, say, three. No particular good seems to result from insisting 
on a final decree in simple mortgage suits, or a separate personal decree 
where the security has been exhausted .. The preliminary decree itself may 
-direct a sale of the mortgaged property in default of payment and also 
include a personal decree for the balance if any be found subsequently. ' 

67. No; Appellate Courts can throw out unwar.ranted applications· for 
stay of execution proceedings and award costs approximating to those 
.actually incurred by the other side, where the other side appears. 

68~ I am in favour of this proposal. 

69. It is not the fault of the Insolvency Act, but adjudications under the 
Act are delayed, in effecting service of notices and sometimes by the state 
of the District Judge's file. There is generally little of assets to realise 
.and little help forthcoming either from the insolvent or from his creditors; 
·the available receivers have also neither time nor capacity for a speedy 
realisation of the assets and distribution of dividends. I am not against 
the devolution of insolvency jurisdiction to Subordinate Judges or even to 
.senior Munsifs, but I do not think that such devolution will make much 
-difference, having ·regard to the machinery available to these Courts for 
<lisposing of insolvency proceedings. 

70. No. 

72. It is not necessary to retain the provisiOn compelling the mortgagee 
to call an attesting witness to the mortgage. But the onus of proving the 
transaction should not be shifted from the plaintiff. So many of the mort­
gagors in the mofussil are poor and ignorant and easily imposed upon that 
registration is not always a sufficient guarantee of intelligent execution. 

73. Yes. In the present state of things, the delay caused by parties 
having to produce certified copies is not noticeable; more delay (in my 
experience) is cavsed when original records and papers have to be called for. 

76. The exemption from registration in respect of property worth less 
than Rs. 100 is not confined to partition-deeds, and I am not aware that 
non-registration in respect of property worth less than that limit has led to 
much mischief. 

77. There are not many cases of this kind in these parts. 
78. I agree. ~ 
79. I do not think that the proposed rule will work well in mofussil condi­

tions. ,Registration is not an unmixed blessing to poor people in the 
mofussi1 and the complaint still persists that every time such people have to 
go to a registry, they are subjected to various exactions by various people. 

80. I am not prepared to accept "t,he general proposition. Finger prints 
are, even in practice, more decisive than signatures. 

'81. Pleas are often put forward that documents, though registered, were 
executed because of threatened executions by creditors; these I would dis­
allow. 

82. Act IX of 1922 has not been Ion~ in operation, and I have had no 
experience of its working; but the compensatory costs it allows would seem 
to be a more suitable remedy to extend to frivolous suits than the enhancing 
of court fees. 

83. No. No. 
86. Time is sometimes wasted by the citation of cases from the unofficial 

law reports as much search has to be made to meet them. But official 
reports do ~ot always compare favourably with unofficial reports in various 
respects, and the Indian_ Law Reports Ac~, 1875, has become a d~ad letter. 
Something like a Council of Law Reportmg attached to each Htgh Court, 

--with the privilege that reports issued by it or with its approval are alone 
to be recognised in the Courts, "'Vill, I think, bring about an improvement. 

87. No. 



367 

Mr. S. B. DHALVE, I.C.S., District Judge, Cuttack, called 
and examined on Monday, the '30th June 1924. 

Ch"airman.-Q. You are the District Judge of CuttackP 
A. Yes. . 
Q. As regards process-serving is there any delay in your district? 
A. There are considerable delays~ and the results are not satisfactory. A 

first process is sent out. I find it is not served properly, a second one is 
issued. It also meets with the same result. Then a registered postcard ia 
to be sent.. On the whole it takes two months for the process to be served. 

Q. Is there two months delay commonly in the service? 
A. Yes. That is quite common. 
Q. Now, what is the reason for the process not being served in the first 

time? 
A. One of the reasons, I can say is, that the peon has· to serve 400 

proces~es a year. 
Mr. Justice Stuarl.-Q. How manyP 
A. 400. 
Chairman.-Q. Is that a rule? 
A. Yes. That is a rule. The figure was 390 till year before last and 450 

now, and it is really difficult for the peon to serve them. Now the peon may 
be going to the village at 9 o'clock. The cultivator will not be at home and 
will be out in the fields. Will the peon wait. No. It is returned stating. 
that the judgment-debtor is not found. Attempt is made by posting on 
judgment-debtor's door. When the return is made to the 1\Iunsif, another 
process is issued and it is also with the same result. Another peon is sent 
to effect service, that also with, more or less, the same result. 

Mr. Justice Stuart.-Q. What is your identifier doing all this timeP 

A. He is suposed to go with the peon every time. But I d~n't think, it. is 
being done. The peon is not really.·•at the disposal of the identifier nor does 
he accompany him, but says,-you show me the place, and I will go and serve 
the notice. 

Q. Do you know that in Lahore process-servers are obliged to serve 75 
per cent. of the processes personally? 

A. We have got a similar rule. But there is no definite rule that 75 per 
cent. of the service would be effected by that time. • .. 

Chairman.-Q. Is there a list kept to note the number· of services that 
had been effected in a month P 

A. There is. 
Q. You know how many given to him for service have been served and 

how many not served giving some reason or other P · . 
A. Yes. They are put up to the 1\Iunsif in a consolidated statement. 
Q. How is the peon dealt with by the Munsif?. 
A. If the percentage is low the peon will probably be warned, if it is 

the same next time, he will be fined, and if still it continues to be so low 
the peon will probably be severely punished. 

Q. Do these figures go to the District Judge? 
A. Only in exceptionally bad cases. 
Q. Is there any Jirllscribed form with the 1\Iunsif for this purpose, and is 

it regularly used P 
A. Yes. In many of these cases the peon is serving the processes of not 

·only a particular Munsif but of many other Courts also. The peon gets 
such proceedings that may belong to the Court of the first Munsif, a Subor­
dinate Judge and so on. 
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ll!r. Mohammad Hussain.-Q. :1\Iay I put a question whether the service of 
a 'Prescribed number of processes is to be effected in one month P 

A. No. It applies to one year-450 processes-200 Subordinate Judge's 
and District Judge's. 

Chairman.-Q. "nat about attachment? 
A. They will be included in the 200 class. In the headquarters where the 

peon serves processes for different Courts, he will submit his return to the­
judicial officer in charge of the nazarat for check. 

Q. Do you check them P 
A. Yes. I used to do it myself. 
Q. WilLthe Subordinate Judges check it? 
A. Yes. ·They will check it and punish the peon. 
Dr. DeSouza.-Q. The 1\lunsif and the Subordinate Judges are invested 

with powers to punish. If the punishment is not considered sufficient, will 
the matter be reported to the District Judge in case of very bad work? 

A. Punishment on defaulting process-servers is imposed by the officer in 
charge of the central nazarat, not actually by the District Judge but Ly 
the officer in charge. • 

Q. What method would you suggest to check it P 
A. I don't think it possible in the circumstances-and am by no means 

confident. I will only put up as a suggestion for what it is worth. We have 
Behar ~tnd Orissa Village Administration Act, 1922, and under that Act we 
could form Uniol). Boards for small areas. The area should not be less 
than 5 miles-it may be 10 miles. The peon will take the processes to the 
locality. He will take two neighbours and effect service in the presence of 
these people and go to the nearest member of the panchayat and swear before 
him that service has been effected. That I think could be done. 

Q. Do you think that would be satisfactory? 
A. I think it might work. Because these members of the panc.hayat 

generally know quite well what sort of people they are as .the memhers are 
leading local people. But 'the difficulty is that there are party factions in 
almost every village. If however you make it a point that these members 
should go to the nearest panchayat certainly they would go and the service 
would be effected. 

·Q. You would like to have the service effected before the panchayat. But 
.will the defendant move from his house at all P 

A. These two neighbours would go before the peon and say that a 
process js to be served on him. If it could not be served on him then the 
process may be posted on the door so that service under Order XVII, Rule 
17, may be effected. 

Q. Do you think that the neighbours would be willing to accompany the 
peonP 

A. It is not a long journey. It is only 2 or 3 miles and he has a bhatta 
of annas 12 to go with him and have the process served. I think there will 
be no difficulty .. 

JJir. Justice Stuart.-Do you not think that the difficulty could be met by 
better supervision? 

A. As to supervision, I don't know that ~anything very much is practi­
cable. I have a nazir who is supposed to do local T"erification of the serrice 
of processes. He has got too large an area. 

Q. Well, that is a point. Is it not a fact that he has too much to do? 
JJon't you think it would be better and economical to improve the super­
vising staff all over India P All over India, the supervi,sing staff of process­
servers is very poor. 

A. Yes. That is so. It would mean money. 
Q. After all I take it that in Bihar as in most other provinces of India, 

the income from process-serving very largely exceeds the expenditure. 
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A. I believe so. 
Q. Don't you think the solution is very simple, i.e., better supervision~ 
A. You have got under-paid men and practically there is no supervision. 

Jf you want reliable supervision, I think the cost will be somewhat higher. 
J. should not care to have anybody under the standing of an official who 

.costs Rs. 150 to Rs. 250 a month. 
Q. We have got a rough idea that it will be possible to introduce the 

Registrar system in Courts. It would relieve the Judges of a very large 
por.tion of their work so that the Judges ,could devote that time to their 

-{)Wn work. 
A. If an officer of that kind is provided I don't know whether he would 

be able to go out to the mofussil. 
Q. It is quite sufficient if he inspects the processes after the process-server 

returns to the Court. In some districts the presiding officers have time 
to look into the process-serving work, by checking the returns. Suppo~e the 
peon comes back and says " I went to the man's house_. I could not find him 
there and there was no male in his house and I affixed a copy of the notice." 
The first question that you should put to him is "why did you not go and 
look for him in the fields? Go back, try to find him out and then come 
bere." 

.4 .• The peon would probably start making some 'other kind of excuse. 
Q. But in a short time he can have the peons well in hand and make them 

do their work properly . 
.4 .. Yes. 
Dr. DeSouza.-(). Can you give us an idea of the system of superviSIOn 

by local verification? 'That is the nature of ·the '\ork and the results of 
its activities? 

.L I have got two heads of ministerial staff. One is the sheristadar and 
th.e other, the nazir. The sheristadar has nothing to do with the process 
department. 'Yhene,·er there is time I direct the nazir to go out to the 
mofussil and locally check the service of a certain number of processes. He· 
goes to the various Courts and finds out whether processes have been served 
in the last 6 months in those directions. He takes a certain number of 
procPsses in that way. 'Vhen he goes to the mofussil he goes to these places. 
·On the hack of the process you wifl find written that the process was served 
in the presence of such and such people. The nazir gets hold of those 
people, takes down their depositions in brief and comes to a conclusion as 
to whether the peon did really go there and whether what he has written is 
or is not true. In 4 days' time he might be able to check 25 processes. 

Q. Those will be processes served long previously . 
. 4. It may be 3 months .or 6 months or even a year. I regret to say 

that I am not able to spare him as often as I would like. 
Q. What has been the result of such inspection P 
.L I ha'l"e come across only 2 cases, where I had to dismiss them. 
Q. What did you find P 
.4. That the peon had not really gone there at all. 
Q. You discovered that he had not gone from the evidence collected by 

the nazir. 
A .. Yes. I also wanted an explanation from the peon and asked him if 

he wanted to give any further evidence. I was not satisfied with his ex-
·planation and I dismissed him. ' 

Q. How often had you been able to spare your nazir in this way? 
.4. I spared him on 4 occasions in .the last year, about 10 days in the 

whole year. 
Q. Naturall~ yon were not able to spare your nazir from headquarters, 

for this sort of work frequently; for, obviously his duties are too onerous . 
. 4. Yes. I would like to send' him more often, which I cannot do. 
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Q. Is Cut tack the only district where this system is workin"'? 
A. In every district in which I worked, I believe this system"' prevailed. 
Q. You said that it was necessary to employ 01 Sub-Deputy Collector on 

a pay of Rs. 100 to Rs. 250. 
A. The nazir gets the same pay. 
Q. Instead of this local checking ~o spasmOllic and so inadequate, if 

there. was a regular s~s~em of check~ng by means of surprise visits on 
certain beats of the bailiffs and catchmg hold of their diaries and seein"' 
whether in the village just left the service is good, would it not be a bette; 
system? 

A. It will be a good system; but the conditions of touring in this pro­
vince are different from those in other provinces. 

Q. But all the same the processes have to be served. 
·A. Yes. But you won't find any touring officer here who tours for 5 

months together. The officer you suggest will have to be touring throughout 
the year. 

Q. You say that the results of the system of local verification are very 
satisfactory. 

A. They don't go very far; but we do get evidence. 
Q. What, class of officer would you require for this kind of checking by 

, local verification? 
A. He ought to get the maximum pay that any ministerial officer in the 

Civil Court gets. It is roughly Rs. 150 to Rs. 200. That would practically 
mea!i ~he same thing as a Sub-Deputy Collector. 

Chairman.-Q. Then how many of such people do you want? 
A. I require one man for every district. 
Dr. DeSouza.-You said your rules require as much as 75 per cent. of 

personal service and if it falls short of that you will fine the process-server. 
A. Yes. 
Q. You also said the peon never bothers whether the defendant is at 

home but generally affixes the process at the front door of his house. 
A. That is often done, I believe. 
Mr. Justice Stuart.-Q. I do not understand the difficulty. When a peon 

goes down to a village he will find a certain number of people working there 
in the fields. He is in a position to enquire from somebody "Where is the 
man's house?" and· then " Is he in the village or not ?' 1 The peon is in a 
position to be told that he left for Calcutta 12 months ago. Why does not 
the veon report that? 

A. In that case the peon does report that. 
· Q. If he is in the village, the next thing for the peon to ask is " If he is 

not at home, where is he?" I cannot understand why these things are not 
done in an intelligent fashion. That is what a private messenger would 
obviously do--if he were sent with a letter. A barber goes to a village, 
where he has never been beforeJ with an invitation to a wedding. He has 
not the slightest difficulty in delivering the letter. The Court peon is sup­
posed to be blind and he is incapable of doing anything himself. He must 
have an identifier to hold his hand whereas we find that when a nai woman 
goes to find a woman in another village she does not have the slightest 
difficulty. 

A. In the case of invitation taken by a barber personal service is not 
insisted on. Even if he delivers the letter to the family that is quite 
sufficient. 

Q. But does he not usually deliver it to the man concerned because he 
wants his four annas? 

A. Invitations are left at my house and my wife receives them. 
Q. You are not a villager. I am talking of a villager, that is a different 

matter. 
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lJJr. Mohammad Hussain.-I think a particular man may not be pr'!Bent. 
The family will be enough for the purpose of delivering a private invitation. 

A. Yes. _ 
Mr. Justice Stuart.-You can serve an adult male member of a family. 
No reply. 
Dr. DeSouza.-A man does not want personal service in a w..-dutng. 
A .. I was· going to suggest that. 
Q. You say that after the first failure or the second failure to effect service 

you generally resort to sending a registered postcard witt. acknowledgment 
due? 

A. 'Yes, we receive acknowledgments but they are very often not signed by 
the person fo-. whom the notice was meant. 

Q. Who signs it? 
A. Somebody else. I looked at some of the acknowledgments and there was 

really nothing to show that the defendant had really been served. 
Q. But you found that the defendant turned up on the fixed date? 
A . .After the issues were framed and in some cases-one or two-he 

turned up before the issues were framed. 
Chairman.-Q. If he did not turn up why were :the issues framed at all? 

Why was not the case decreed ex parte? 
A. This did not strike me at the time. 
Dr. DeSouza.-Q. How would you like the' suggestion that has been made 

to us in other provinces that on failure to effect personal service,. the Judge 
should pass an order for substituted service and also that a registered letter, 
with acknowledgment due, should be sent to him. It was suggested that 
you would find that the man would invariably turn up on the second day. 

A. This system would be quicker. 

Q. It was suggested to us in the United Provinces by Mr. Justice 
.Mukerjee. Do you think that that would work in Ori'ssa? 

A. That wili probably work very well in Orissa. 

Chairman.-Q. Let us go to anbther point. I see that it has been sug­
gested that the stranger auction purchaser might be. included within the 
scope of section 47. You say that the exclusion of a stranger _purchaser 
from the scope of section 47 has the merit of leaving him unaffected by the 
subsequent reversal or modification of the decree in consequence of which he 
became· a purchaser. This will be je'opardised if section 47 is extended 
though, of course, the extension would render a separate suit unneces:;ary. 
Would you just explain what the point there is? 

A. I believe there are cases where a stranger has purchased a property 
in execution of a decree and sale is attacked under Order 21, Rule 90, and 
in good many cases successfully attacked because valuation in sale was not 
adequate. Once the property has gone to a stranger it cannot be got back 
but there are other remedies. · 

Q. That is, when a sale is set aside under Order 21, Rule 90, that setting 
aside does not affect the auction purchaser? · · 

A. If the decree-holder is the auction purchaser and ·the sale is set aside 
the property will come back, but this rule does not apply. if the purchaser 
llappens to be a stranger. 

Q. I appreciate that. But if there is any irregularity in sale, although 
the auction purchaser knows nothing about it it would not be usually set 
a~de? ' 

A. I say that·the purchaser knows nothing in that case fraud has been 
beld and he was not to blame. 

Q. But are those cases of fraud alt~gether rare? 
A. They are exceptions. 
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Q. Those are cases where the whole thing is fraudulent. There is nothing: 
wrong with the sale as sale but there is something wrong in the suit. If you. 
have simply a case .under Order 21, Rule 90, and the sale is set aside it is set 
aside against everybody P 

A. That is so. 
Q. Is that the class of cases you are thinking of under section 47 P 

A. Yes. There is a typing mistake in the written statement.' For "sub­
sequent reversal or modification of the decree in consequence of which he­
becomes a purchaser," there should be "subsequent reversal or modification· 
of the sale " · 

Q. Now as regards payments out of Court. I think you say that in your 
part if ;you make a rule that no payments will be recognised even within· 
three months unless they were made through a bank or a vakil, it would 
work hardship because payments have to be made on the spot under the­
pressure of the decree-holder's man and people will pay in that way and 
they are asked to pay again. 

A. Yes. I have recently come across a very curious case and I consulted 
the members• of the Bar and my judicial officers in the matter. There was 
a money decree passed in February 1923. First application in execution 
in April was dismissed as infructuous, the peon reporting that the identifier· 
would not identify any property. The second execution was applied for 
in June and it was also infructuous. The· third execution was applied for 
in July again which was also dismissed as infructuous. In September there 
was full satisfaction. I went through the record and I put that as a 
concrete proposition to several people. They thought that what must have 
happened was that the judgment-debtor had obtained time by paying Rs. 5 
or so to the decree-holder's man on the spot. This is a kmd of thing that 
happens very often. 

lllr. Justice Stuart.-Q. The pleader files a written statement, then ap. 
application is made for a document. Is it not enough if the notice is simply 
served on the pleader? 

A. As a rule it may be served on the pleader. As a matter of fact the 
pleaders ·refuse to accept on behalf of their client. It is generally done in 
many cases. 

Q. Theoretically the' pleaders are engaged for particular work, they file 
written statement, and apply for time. But do they represent the party­
till they complete that work P 

A. Pleaders represent the party. The party never turns up to them nor 
gives them any instructions. Time after time they say " I received no 
instructions." The difficulty, in my judgeship is, that pleaders are not 
kept informed by the parties. The pleaders are first paid, say, Rs. 60, for 
filing a written statement. The. client goes away. The pleaders say "I 
received no instructions." If the client turns tlp in the meanwhile, he 
says "I am sorry I have not instructed my vakil." Except when the liti·­
gant is interested in his case it is not possible to make the pleader respon­
sible for his client. 

Jlr. Jlohammad Hussain.-Q. There has been some suggestion that in di~­
posing of execution cases a notice may be served upon the pleader. Hew 
do you like the idea P 

A. I am against it. 
Sir T. Desikachari.-Q. Do you think that there will be some difficulty if 

different pleaders are employed in the course of the suit P 
A. Yes. That is so. 
Q. Suppose only one has been appointed will it hold good for execution 

alsoP 
A. Of course. It does. 

· Q. What I want to know is whether it is not p~ssible to rel'o~mend ther 
appointment of a pleader for the purpose of exel'utlon as well as m a large 
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n.ajority of cases-Nattukottai Chettis and other big landholders and other 
people do employ the same pleaders. 

A .• I can only speak of Orissa. 
Chairman.-Q. Once a notict> is served for executiop., would it take effect 

for proclamation P 
A .. I only suggested that the judgment-debtor would be informed that his 

property would be brought to sale. Then it is his duty to pay attention to 
it. So when once he gets one notice I should consider that to be sufficient. 

Sir T. Desikachari.-Q. Do you think that the suggestions in Questions 
-63 and 64 are good suggestions P 

"1. Yes. I have expressed my agreement with the suggestions contained 
in those questions. 

Chairman.-Q. Have you civil appeals in your judgeship that are difficult 
to cope with P 1 

A. Yes; very badly. 

Q. Wbat in your opinion is the best way of managing civil appeals? I 
take it that you yourself can do the civil appeals? 

A .• Yes, if I am not over~·helmed with criminal work I daily deal with them. 
1\Iy Munsifs have been empowered to hear rent suits. These suits involve 
.questions of law or are of the value of more than Rs. 100 and they are all 
appealable to the District Judge. I have to cope 'with them. I keep all 
miscellaneous appeals. I have also got original jurisdiction. That is the 
position. The Sub-Judge's appeals cannot be transferred. 

Q. You can't expect to deal with 1\Iunsif's appeals; 
A. No. 
Q. What happens? Do you transfer them practically to Sub-Judges? 
A .. Yes. Sometimes, the High Court sends an Additional Judge. 
1/. As regards the 1\Iunsif's appeals do you transfer them immediately or 

-after they have been in your file for some time P 
A. They are not transferred the moment they are filed. As a matter of 

fact service is effected and then after a certain interval of t-ime they are 
brought into what is called the peremptory list. When there is just a chance 
of its being heard the Sub-Judge wants work or there is an additional Sub­
Judge. Then, I transfer some 50 apt>eals. 

Q. How long does it tak~ from the time that an appeal is filed to get it 
disposed of by one of the Sub-Judges? 

. A. That depends upon how many days a year the District Judue func­
tions. If he functions for a very few days, practically he has h~ard no 
appeal at all and it will be only 50 appeals transferred to the regular Sub­
.Judge to do in the intervals of original work. 

(1. How much are you in arrears now? , 
.1. I am fairly badly in arrears now. I have got work which could be done 

only by the District Judge. 
Q. Supposing somebody files an appeal from tl1e decision of a 1\Iunsif 

to-day, how long will it take for decision P 
.4. He is lucky if he gets a decision within 18 months. 
Q. IS one yt>ar quite an ordinary time for a first appeal taking the ordi­

nary pendency for the last few years P 
A. Yes. That certainly· would not be excessive. 
J/r. Justire Stuart.-Q. How many days did you spend last year in 

criminal work P 
.4. I spent rougbly 180 days. 
Q. Wbat is the average number of working days in a year? 
A. 240 to 250 . 

.Q. 180 days went in criminal work. 
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A. Yes. 
Q. Then you want a certain number of days for miscellaneous work . 

. A. Half the time was taken by civil work. 
Q. You really had no more than 30 or 40 days for civil appeals. 
A. Yes. It all depends on the criminal work. 
Q. Have you a Jury? 
A. In Cuttack only. 
Q. What is your experience? How long does., it take in a Jury case? 
A. A good deal depends upon the counsel engaged in the case. 
Q. Is it a fair idea that it would take double the time to hear a case 

from a Jury than from assessors? 
A. It will be at least 50 per cent. more. 
Q. That in your opinion is further holding back the work of the Civil 

Courts. Every year more and more time is taken up in criminal work and 
the Judge has less time to devote to his civil duties. I suppose you could 
not find time to do that at all. 

·A. Yes, that is so .. 
Q. Can you get any inspections done? 
A. I spend about 10 days in a year. 
Q. Every day you inspect a Court a certain number of civil appeals will 

have to wait." There is too much put on the District Judge's shoulders and 
he cannot do everything. His first call is on the criminal work. 

A. Yes. 
Mr. Mohammad Hussain.-Q. You have had no additional District Judge 

for Cuttack for some years? 
A. Yes. 
Q. You will agree with me that there are some districts where the work 

is congested and where there is often need of additional District Judges . 

. A.:'It is p.ot always congested. It depends only on the criminal work. I 
shall be doing nothing but sessions work partly at Halasore and partly at 
Puri. 

Q. Have you no Sub-Judge with the powers of an Assistant Sessions 
Judge? 

A. I have one. He has got his own file to attend to . 
. Mr. Justice Stuart.-In your experience the work gets into arrear year 

by year. 
A. In Cuttack, certainly. 
Sir T. Desikachari.-Q. I wish to ask you as to. whether any relief could 

be given to the District Judge by transferring some of his powers in the 
succession cases, guardianship cases and insolvency cases to the Sub-Judge. 
What-is the amount of time gen'l!rally taken by guardianship cases? 

A. One set of guardianship cases took 10 days. But that is exceptional. 
Q. How many days do the Succession and Probate cases take? 
A. 10 days. 
Q. Have you had any insolvency cases last year? 
A. The insolvency cases generally do not take long, particularly at the 

adjudication stage. I have got no receiver and whenever necessary I have to 
appoint a nazir as receiver. I do not remember a single instance in which 
we have realised anything. 

Q. Have you had any succession cases, cases under the Indian Su~cession 
Act? · 

A. I have not had succession cases but I have had probate cases. · 
Q. What do you think to be the normal amount of time taken by these 

cases-probate cases, guardianship cases, etc. 
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A. It will rather depend upon the institutions. My ..impression is that. 
in my judgeship the number of such cases that come up in a year is 10 or 
15 and probably they occupy about 30 days of the District Judge's time. 

Q. Do you not think that substantial relief would be given to the District. 
Judge if these cases were tried by the Subordinate Judge? 

A. It would. 
Q. And it would enable him to devote more' time to civil appeals and 

important original suits P 
A. Yes, undoubtedly. 
Q, Undoubtedly it would give him another 30 days? 
A. Yes, 30 days or if I say 20 to 30 days I would be more near the mark. 
Q. With regard to the Village Administration Act, has that Act been put. 

into force in any District? 
A. I believe the intention is to apply that to· some of the districts of 

Bihar as soon as possible and then in Orissa not before long. A certain 
amount of preliminary work has to be got through. 

Q. Have you read.Chapter V of the Act? 
A. I had something to do with the drafting of the Act. 
Q. You think that Chapter V if worked properly wouTd take away a-

large number of petty suits from the ordinary st~pendiary Munsifs _? 

A. I think so. 
Q. Would that take away nearly one-third of the total number of suits? 
A. I cannot commit myself to any figures off har'td. · 
Mr. Mohammad Ilusain.-Q. Is it not a fact that the Act will be intro­

duced in selected areas only, it is a sort of an experiment P 
A. Yes. At present it has not been introduced; when it is introduced it 

will be a sort of an experiment. ·. 
Sir T. Desikachari.-In Chapter V there is a reference to trial by abori­

ginal panchayatsP 
A. I have not looked into details recently. 
Q. I see that the total number of suits under Rs. 50 in this province, forms 

much more than 50 per cent. of the total litigation. Do you think that 
if these panchayats could be entrusted with suits below Rs. 50 in value more 
than 50 per cent .. of the tota~·'litigation could be dealt with by village 
panchayats P · 

A. It all depends upon the way in which the panchayat will work. There 
may be a tendency at work in the opposite direction. 

Q. I suppose in Chota Nagpur there are aboriginal panchay.ats doin~ 
work? 

A. We had no panchayat there, but it has been working in Cuttack which 
is in Orissa. 

Q. Is it a fact that these aboriginal panchayats deal also with succession. 
cases? 

A. I have attended meetings of these panchayats but matters like suc­
cession, etc., do not come up before them. 

Q. What is the distance that ordinarily has to be traversed by litigants 
in order to have their cases tried in the nearest Munsif's Court P 

A. We have got canals in Orissa and one of my Munsifs is at a distance· 
of 40 miles. The actual travelling is done either on foot or by canal. 

Q. You mean to say that the average distance is 40 miles P 
A. I am saying that one of my l\Iunsifs is located at a distance of 40 miles­

from the railway station. I should say that an average distance travelled by 
a party is 20 miles. It is very very roughly. It may be a little less. 

• Q. You have a number of outlying munsifis in your district? 
A. Yes, I have. . 
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·<J. And l\Iu~sifs there have their own deputy nazirs? 
A. Yes. 

(J. And it is only at the headquarters that you have a central nazarat? 
A .• That is so. 

Q. How does the service of a process in a l\Iunsif's Court compare with 
-:the service made through the agency of the central nazarat? 

A. It is much the same. 

Q. There is no difference between the results achieved through the employ­
ment of a deputy nazir and through the employment of a central nazarat? 

A. Very 'little difference. 

Dr. DeSouza.-Q. Are there any complaints from l\Iunsifs that their 
.reports are. not sufficiently attended to by the Judge in charge? 

A. I am in personal touch with my l\Iunsifs and I do not think that there 
are any complaints. They have never been brought to my notice. 

Sir T. Desikachari.-There is one other matter relating to district, 
namely the mofussil Bar. Are there any first grade pleaders or second grade 

_pleaders? 
A. We have no distinction on this line. \Ve have High Court vakils and 

District Court pleaders. 
Q. What are qualifications of a District Court pleader? 

A. They may be graduates in law of a 'C'niversity or. they may have 
,passed pleadership examination. 

Q. Those who have passed an examination without any further apprentice­
--ship become District Court pleaders? 

A. Yes. 

Q. How is the Bar in the l\Iunsifs' Courts and the District Court, is it 
·crowded? 

A. Yes, particularly at my headquarters. 

Q. Do you think that it is advisable to have a sort of training after a 
_-young man passes his University examination? 

A. If training can be provided it is good. It will, however, increase the 
cost of education. 

Q. But can it be insisted on? 

A. The pleader's fee will be increased. At the present moment there is 
competition between pleaders and a large number of mukhtiars and touts 
and good many parties are ruined. It is not advisable to take any steps, 
at the present moment, which will increase the fees of the members of the 
Bar. 

Q. ·As regards the ·members of the legal profession, is there any system 
whereby junior pleaders are attached to the senior pleaders in this district? 

A. There is no definite system. 
' Q. Is there any complaint in your district that young men starting in the 

·profession learn their 'work at the expenditure of the litigant? . 

A. I don't think it is true. 

Mr. Mohamma<l Husain.-Q. Do you think practical examination is re­
.quired before they actually enter the Bar. 

A. I don't think so. 

Sir T. Desikachari.-Q. With regard to the Civil Procedure Code. drawin~ 
·-up of plaint, use of sections relating to inspection. discovery and intern~ 
gatories, don't you think that a preliminary training would improve the 
members of the Bar? 
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A. No. It is really difficult. 

Q. Touts I suppose are helping the members of the Bar P 

A. The Bar in a body are against touts .. 

Mr. Justice Stuart.-Q. Do you mean to say that the minority of the.._ 
members of the Bar employ touts and the majority do not approve of it? · 

A. Actually they are not employed by anybody at all. They catch hold' 
of the villager in the railway station itself, and say that they would take· 
him to an eminent vakil and do everything for him. The tout prepares· a 
written statement for him, gets some money and goes away. The villager' 
takes the written statement to the pleader and asks him to file the statement. 
When they question the client as to who prepared the statement, they say· 
nothing, but ask the pleader " will you please file the st.ntement or not P" 
Some of them do it for Rs. 2. It is a pity. 

Sir T. Desikachari.-Q. Don't you think that the touts fix the fees for. 
the pleader and get 4 annas in the rupee? 

. . 
A. I don't think so. 

Q. Do you think that these touts could be eliminated altogether by train--
ing the young pleader P · , ·• • 

A. If you do that naturally the pleader would have to get higher fees .. 
A large number of young practitioners are not in a position to understand 
how to draw up petitions, or how to follow rules of proceedings. 

Dr. De~ou.za.-Q. Have you any idea of the system of pr~bation to the-· 
1\1 unsifs P • 

A. At present, he is asked to take notes of cases and to write short­
proceedings. The Subordinate Judge will look into them. He will look to• 
all work. I shall ask him to sit with me and take down notes. I will see 
them. 

Q. Do you think that he can be trained in all the different branches in· 
six months? 

A. The training is for 2 years. I should say a year and a half will be­
a fit time for trying cases and f~ the management of the C_?urt. 

Q. How do you examine the accounts? Do you examine them in detail• 
as in some provinces? 

A. I am not in charge of the accounts. 

Mr. Justice Stuart . ....:... You go .to Court at half past ten. 
A. Yes. 
Q. When do you hope to take your seat in the Bench P 
A .. I could not take my seat before half past eleven. 

Q:You rise usually at 4. 
A. At half past four. 
Q. Half past ten 'to half past four comes to 6 hours. You take half an·• 

hour for lunch. 
A. Yes. 
Q. Out of·the 5! hours available ll hours go to office work and 4 hours go-

to judicial work. ' 
• A. There is something else to be tl!-ken into account. I never read the 

records or write the judgment during Court hours. The public are getting· 
3 hours of my time at no cost. 

Q. Then you would be strongly in favour of any proposal to give you 
an assistant-a Hcgistrar, who would take a lot of this ,work off your hands­
to enable you to do the judicial duties. 

A. Yes. 
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Mr. R. STUART KING, Circle Manager, Darbhanga Raj, 
Muzaffarpur. 

Written, Statement. 

1.. A: (a} Title suits, 6 months. 
(b) Money suits, 4 to 6 months. 
(c) Rent suits, 3 months (contested 6 months). 
(d) Other suits, 2 months. 
B. (1) In l\Iuru;ifs Courts, 2 to 3 months. 
2. Yes. Causes of delay (a) slack and inefficient under paid process-serving 

:accentuated by parties bribing the process-servers. 
(b) Want of time of Munsifs to supervise. 
(c) Delay in calling for and procuring records from Judge's and Collec­

torate record-rooms. (Remedies suggested in answer to subsequent questions). 

3. (a) Speedier and more effective service of processes on defendants 
pleaders, vide answer to Question 25. 

(b) Giving fewer adjournments. 
(c) Modifying rule of evidence to accept certified copies of records. 
(d) Relieving l\Iunsifs of petty suits (vide answer to Question 9). 
6. Not to any serious extent in lower courts. 

- 8. Sometimet~. 
9. Yes. In addition to the Munsif there should be a junior officer (wh~ 

might be called Deputy Munsif or Sub-Munsif) to try all ex parte claims and 
all contested claims up to Rs. 100, the l\Iunsifs bemg given jurisdiction up 
to Rs. 2,000. 

10. Yes, see above. The Small Cause Court limit to be from Rs. 100 
·to Rs. 250. 

·Exclusive Jurisdiction. 

14. Yes. I liave no experience of these tribunals, but would say-yes, 
for the class of cases provided for in the Union Boards. 

16. Yes, (a) To l\Iunsifs in suits up to Rs. 100 (to be appealable). 
(b).Yes, in cases of previous decrees (not on registered Kabuliats). 
17. No, Sub-Registrars have not the confidence of the public. 
18. The present right to appeal should not be curtailed. 
21. Yes. Before second appeal is allowed the decretal amount should be 

deposited. 
25. The evil is unlimited. 
Vakil should not be allowed to accept a Vakalatnama without entering the 

postal address of his client thereon. All processes should be served on 
client's Vakil-a CQpy being sent also to client by registered post. 

29. Yes, t!ee answer to Question 25. 

30. Yes, the process-server should report himself to the p~rty on whose 
behalf the notice is issued or to his authorized agent. 

This ~ practically what I have been directing the Raj-Pleaders to arrange 
for " sub rosa " all along-the inducement to the process-server being that 
·he gets a diet allowance from me if he complies and duly brings certificate 
of one local agent at the village, that the process has been duly served. 

(I know from Government officials who have had charge of Government khas 
mahalls that a like gratuity has to be given by them to ensure proper service.) 

If this is made a Court rule as suggested it will make for efficiency 
-and check corruption. 
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33. Certainly. This should be done. 'fhis would result in t;aving of time 
and expense and should be made a rule l.n all contested suits. 

To obviate calling of unnecessary witnesses, it should be made obligatory 
on the parties to give the points on which the witnesses are to depose 
before summoning them. . . 

Though, in some complicated cases the Munsif may not have time to 
eliminate much unnecessary evidence--yet in most cases it will cause a good 
effect. 

3-!. At the first appearance of the witnesses they may be bound down 
to attend on all subsequent occasions as in the Criminal Courts (in which 
latter case no expenses are paid to them). 

35. See answer to Question No. 33. 

3G. Affidavits in l\Iunsi£'s Courts are not such as should be given much 
weight to being generally hastily ill-drawn and not carefully considered and 
drawn up and sworn to by responsible persons as in the High Courts. Such 
a procedure would facilitate pressing false claims. 

37. A time-limit would not be advisable and would be liable to be arbi-
trarily and irregularly applied, causing injustice aO:d frequent appealS. 

46. No grievance reported by pleaders. 
47. No. 
48. (a) No. 
(b) The amount of costs allowable under the rules is '·not sufficient to 

prevent frivolous applications for anjournment. The costs allowable might 
be doubled. 

49. Not as much as they should be. Parties are put to enormous expense 
in examination 9f witnesses and pleaders owing to this. 

53. The extension will not expedite the proceedings but should improve 
justice. 

58. The proposed alteration may be made to take effect ·in all save rent 
suits, but the advantage is doubtf?\· 

60. There appears to be no objecition. 

63. One notice should suffic-e. Th~ is one of the most useful and.. praqtical 
suggestions in the questionnaire. 

6-!. Yes. The judgment-debtor should be served with a copy of sale pro­
clamation by registered post, and the writ of attachment and sale proclama­
tion~ should be issued simultaneously. But I would also retain the service 
by beat of drum in the village to ensure as much publicity as possible. 

(B) Rule should be made that all notices and processes may be sen-ed 
on th~ vakil who appeared for the party and his refusal to receivt~ be 
tantamount to refusal by the party. 

6G. (a) Unfair to plaintiff. 
(b) Unfair to plaintiff. 
(c) If the plaintiff so desires, Yes. 
(d) This would be extremely unfair to other claimants, and would possibly 

lead to collusive sales at less than value. 
6i. A special poundage of 10 per cent. might be exacted in such cases. 
68. The power should be limited to cases in which the decretal amount 

i:; deposited. 
72. No. The production of a witness may at same time be optional with 

the plaintiff, if he wishes to put one forward. 
(a) Every registered mortgage document should be presumed valid till th6 

contrary shown. 
76. No. No need apparent. It may obviate future litigathn. 
81. Such a. plea. should not be countenanced. 



82. Not the court-fees, but the Court should decree double cogts, in 
such cases. 

85. Yes. Provided that the referee's decision is open to appeal. 

Mr. R. STUART KING, Circle Manager, Darbhanga Raj, 
Muzaffarpur, called and examined on Wednesday, 

the 2nd July 1924. 

Mr. James.-Q. \Vnat is your special experience of liti""ation in Darbhanoa 
State? Are you concerned with .big cases? 0 0 

A. I have experience practically of munsifs' courts and sub-divisional 
courts. 

Q. You had no concern with the big case of the Darbhanaa Raj that 
la:;ted for about ten months? 

0 

A. I supplied the evidence of many witnesses and it was largely at my 
Instance that it was started. 

Q. Did you have anything to do with the running of the case? 
A. No. 
Q. Do you think that that case took too long and that it should have 

been shortened? 
A. I do not feel in a position' to say. 
Q. What i>~ the chief cause of delay in a suit like that? 
A. The commission took a. very long time-two years were occupied and 

then its report was treated as waste paper practically. 
Q. Were there commis:lions to examine witnesses who did not appear in 

the civil courts? 
A. Yes, the Chief Engineer of the Government of Bengal was examined 

in Calcutta. He had been Superintending Engineer at Muza.ffarpur .. 
Chairman.-Q. What sort of case was that? 
A. The removal of a. dam against fl~d which was flooding 60 square 

miles of our district. 
Q. Then the commissson that took so long was a. commission for local 

investigation, for regular survey? 
A. Yes, and it had a very difficult business. I think it bad to see why the 

country was so largely flooded-it was a very difficult task. It had to see 
the land in the dry season as well as in th·3 flooded season. I think if the 
~ommissioner had been a man of higher qualifications he would have finished it 
a little earlier. He was appointe·d by the district judge. 

JJir. James.-Of course if he had to see it at more than one sea~on it was 
b,)tmd to be delayed. 

A.. Yes. 
Mr. Justice Stuart.-Q. How long did the commission take-two years? 
A. Yes. 
Q. ·was not one year sufficient--he could have seen it in one dry seaso11; 

and one flood season? 
A. I think he was appointed after one season of the year was over a::~d 

he had to go through two dry seasons and one flood season. 

Mr. James.-Q. If a witness has to come from a distance of 200 mill's 
ill then• nny reason why he should be examined on commission? 

.4 .• l cannot give any opinion. 
Q. In suits in munsifs' courts I see you say that the first c·ause of 

!lelay is !neiDcient process serving, accentuated by the fact that the peona-
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-are bribed by the parties. Do you find much difficulty in your case? You 
give them a ce1·tain allowance for every process served. 

A. Yes. 
Dr. DeSouza.-Q. Is that an allowance by way of diet money? 
A. By way of diet money. Peons are not very well treated by courts. 

They are not given- railway fares and I pay them their ~iet money. 
Mr. James.-Q. Government officials also do it? 
A. Yes, various civil service officers have told me that they did the >;arne 

thing to ensure efficient service. I have not heard it during the last year, 
but I heard it some ten years ago. 

Dr. DeSouza.-Q. When is the payment made? 
A. After the village accountant has certified that the process has been 

-duly served. It passes back through my office to the court. 
Q. Who does the identification? 
A. There is an identifier sent with· the process-server. 
Q. You always' send an identifier? 
A. Yes. 
Q. Where do you get your identifier from? 
A. He is the barahil, a village man. 
Q. Then he is a resident of the village? 
A. Yes. He knows every body in the village. 
Q. And you use him to serve your processes? 
A. Yes." 
Q. Is the barahil a servant of the Raj? 
A. Yes. He is a tenant in the village and he is not very well off. He 

gets something_ for doing this work. 

Q. Of course, in your own villages, you. have got an organisation to get 
your processel! served. What happens with processes which have to be served 
·in villages which are not Raj villages? 

A. We have very few such cases, but they are served in the same wa,;y. 

Q. Do you find that there are ,too many adjournments in munsif's court 
-cases and that much trouble is due to that? 

A. I think there are. 
Q. You have to send the witnesses several times? 
A. Yes. 
Q. There is actually much delay in the disposal of suits in munsif's' 

courts? •. 
A. They are not disposed of within the time which I have put as a reason. 

able time. They generally, I think, take unreasonable time. 
Q. Are there many adjournments in hearing the- case? 
A. Yes. 
Q. How many times are the cases adjourned for bringing evidence? 

· .!. I should say, they are adjourned many times to bring the witnesses. 
It is the pleader who asks for adjournment to get money from the c-lients 
ior appearing in the next hearing. 

Chairman.-Q. Do you instruct your pleader in your cases not to ask for 
.adjournments? 

.4. Yes. 
Q. We have had cases in Bengal where the plaintiff applies for innumer­

.able adjournments. 
A. Yes. In most cases it is the pleaders who do it to get their fees. 

Q. How do you make payment to your pleaders? 
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A .. Every month. We have special pleaders and they get their fees 
per day. 

Q. If the Court is to go on adjourning for 7 or 8 months then the suits 
will become very old. 

A. Yes, they .don't try the case, and I can't blame them. 
Q. Then the High Court will have to ask the Munsifs what action they 

have taken in those .long pending cases? 
A. So far as my experience is concerned, I think there is very little 

control over the 1\Iunsifs by the District JudgeS. They have no time to 
supervise. 

Mr. James.-Q. What is your experience of village courts? 
A. I have no experience. I have been recently elected as presi­

dent of a village panchayat. I have had some experience of getting cases 
settled by village panchayats. I send for the plaintiff and the defendant. 
Of course they are my tenants. I may act as president: but I prefer not to 
do so and to nominate a respectable villager as president. Some member-3 
will be nominated by each of the parties. When the parties have agreed 
on this, the case will be enquired into. The plaintiff will represent his case 
and if the defendant shows his willingness to abide by the decision of the 
panchayat the matter will be amicably settled. This is. quite practicable 
snd this is what is going to be done in the Union Boards. 

Mr. Justice Stuart.-Q. Do you think that the system would work well 
with all people? 

A. All the people in the village will accept this, of course. But it will 
take effect only very gradually. There are only 4 Union Boards selected in 
a district where there are three millions of people and I don't think that in 
other zamindaris, the people are going to such courts. 

Sir T. Desikachari.-Q. You have been appointed President of Union Board? 
A. Yes. 

Q. And the members of the Union Board would be elected by the villagers? 
A. Yes. 

Q. And would the election be upon a very low franchise or is it a universal 
franchise? 

A. Practically universal franchise. 
Q. All chsses will be in a position to return representatives under the 'C"nion 

Board? 
A. Well, there was no actual election by ballot. There is a meeting 

calling the villagers of 5 or 6 villages and they unanimously choose their 
members from among them. They discuss thoroughly. I had a panchayat 
cf the best men who had the confidence of the villagers and who have been 
settling their disputes for the last 9 years. These men were mainly elected. 

Q. What sort of castes are th~ ·~embers of this panchayat? 
A. They are representatives of all classes. 
Chairman.-Q. Do you have any really very low caste men on this 

panchayat? 
A. I think there is one dhoby. 
Mr. Justice Stuart.-Q. Do you get many Kewats? 
A. It is full of them. There is a very large Br~hmin population and ths 

Kewats are servants Clf the Brahmins. 
Q. Are there Ahiyas? 
A. Yes. 

Sir T. Desikachari.-Q. This panchayat, of which you are PreO>ident,-does 
ib. command the ."t >l'tdence of the people? 

'A. We have n.,t lilctually been given powers to try cases. 
Q. H these Union Boards settled petty disputes and litigation, would it 

not save a lot of time, trouble and money to these people? 
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A. Yes. 
Q. Do you think similar success will be obtained in the circles outside your 

district? •• 

A. I am afraid not. My estate has been under the management of the · 
Court of Wards. The accounts are kept under those regulations practically 
up till now. Even up to now they don't give the legal forms of receipts. 

Q. Do these Union Boards have exclusive jurh;diction? 
A. I think they should have and I am strongly in favour of that. 
Q. Do you think the litigant would be ordinarily fairly treated? 

A. Yes. The village panchayat would get into the bottom of all the facts. 
There would be nothing concealed from it and it C'Ould give more justice in 
that way to a poor man. - · 

Chairman.-Q. What is the present limit for trial of suits in Union Boards? 
A. Up to Rs. 100. 
Q. You think that such Union Boards would be a success if they are given 

exclusive jurisdiction. 
A. I think at present they would not have a chance in placeid where th~ 

people have no regular state management. But when they see the advan­
tages gained under such Union Boards especially· in such estates as are run 
well, then in the course of 6 or 10 years, it woUld be a success in other 
estates. . ·. 

Mr. Justice Stuart.-Q. In other words you are very strongly in favour 
of the experiment but you would not be in too much- hurry to expect to se.~ 
its result outside well regulated particular estates. Do you think whether 
there it; any harm to try it? 

A. I dou 't think it can do any harm. 

Mr. Jamea.-Q. Would you limit the right of second appeal in any way? 

A. I think I said that the decretal amount should be deposited before 
second appeals are allowed and not otherwfse. · 

Q. But that would practically mean in ordinary title suits only the 
deposit of costs decreed? 

A. Yes. 
Q. You are in favour of one notiC'e only in execution proceeding$~ 
A. One notice only, both for execution and sale. 
Q. And not a separate service of sale proclamation on the judgment-debtor? 
A. I think I have provided that it should be served by registered posli. · 
Q. But that means more than one notice. 
A. I think every chance should be given to the defencl,ant and a regist&ed 

post card will be quite sufficient. 
Q. At present notice has to be serv~d on the judgment debtor ahvery 

stage? 
A. Yes. 

' Q. And when sale is about to be confirmed the judgment-debtor comes 
forward to get it aside, !laying that he bas not received. no~ice of attal"hment 
or some other notice. Do you not think that it would be better tc, have 
one notice issued in the beginning? 

A. I think I have e~pressed myself in favour of that. 
Q. But you say that copy of proclamation should be sent by registered 

post. · 
A. Every possible publicity should be given in the matter of proc!amatio:u 

and I would also like beat of drum. I know that in ca.se of petty zamindars 
the notice is suppressed. 

Q. But the moment you make more than one notice nece~sary ;rou give 
chance to the judgment-debtor to delay the proceedings? 
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.A. I see the weak point. Service on the pleader will be sufficient. I may, 
however, mention that my struggle all along has been with the lawyers that 
they try to evade resporu!ibility as much as they can. 

Q. Do you think that the pleaders will be responsible for all notices and 
processes and they will represent the party? 

A. I think they should ta.ke the full responsibility. 
Dr. DeSIJuza.-Q. In practice would it not be very difficult for a pleader 

to keep himself in touch with his client? 
A. Of course, he can be in touch with his clieu"t. ' 
Q. So far as you are concerned i~ it so that your plead~r is &e!'ved with 

notice for you? 
A. Everything is served on our pleader. 
Mr. Justice Stuart.-Q. When you recover the decretaJ. amount do you 

always go to Court and say that the amount hlld been recovued and file a 
satisfaction application? 

A. Yes. An appliC'!ltion of satisfaction is filed by the pleader. 
Chairman.-Q. At present I understand that in Bihar lid in Aasa.m. the 

1\Iunsif's decision in a rent suit does not decide the question of title or the 
- rate of rent. The Munsif's decision is final up to Rs. 50 and the Sub-Judge's 

decision up to Rs. 100 under section 153. 
A. I am afraid I have no information about that. · 

· Q. Have you ever considered whether those limits should be raised? 
A. I think 1\Iunsif~ may try title suiljs up to Rs. 200. 
Q. That is rather a different thing. I am thinking solely of rent suits-

Would it be of any particular service to you if those limits were rai~ed a litt!P'> 
A. I don't think I have many such suits. 
Q. You are not troubled by appeals. 
A. I cannot say I have been much troubled. As far a.s I can see 1 think 

it would be an advantage to increase it. · 
Q. Do you think any greater use could be made of the certificate proce­

dure than is made now? 
A. We are not using it. 
Q. I think under the certificate procedure, the execution is by the Revenue 

Court. 
A. Yes. 

Q. If there is any great extension of the certificate 'procedure, it mi,ght 
be necessary to have execution in a civil court, because you will get a lot 
of trouble by way of claim petitions. 

A. I don't like tg answer the question; but I should think that would pro­
bably nullify the certificate procedure. 

Q. Have you experience of execution under certificate procedure? Do yo~t 
know how it is done or whether it is satisfactory? 

A. I don't know. 
Q. Are a great many of your rent suits decided ex-parte? 
A. Yes. 
Q. Do vou think anything could be done in saving your time or in saving 

the time o'f the court; 'if a special form of summons ma:v be issued in a rent 
snit and unless the man appears to contest, without taking any evidence at 
all the decree should g;o? Do you think it would be possible to do that? 

A. It might be possible. But I won't dare to do it. 
Q. Could you suggest any other improvement in the way of deciding the 

rent suits? 
A. I cannot suggest any improvement. The 1\Iunsifs insist on seeing 

settlement records even in ex-parte suits; end also see that the amount 
claime:l is really in accordance with the rights. 
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Q. You think the time taken in ex.parte work is well spent .. 
A. Yes. 
Q. You would not be in favour of making it meehanical. 
A. No .. 

Q. Do you find any difficulty in deciding the question about ttle rate. d 
rent p There seem to be cases where the landlords and tenants fight w1th 
each other successively and never get the rate of rent deeided. 

A. I have very few cases. 

Mr. MD:IAMMAD YUNU5, M.L.C., Bar.-at-Law, Patna. 

Written Statement. 

1. A. (i) High Court. 

Original suits.-We have got no original side, 
First appeals.-Two years. :Kow takes about 3 years. 
Second appeals.--One year. Now takes about 2 years. 
llliscellaneous appeals-

1st appeals.-One year. They are generally disposed of in a year. 
2nd appeals.-Six months. They are generally disposed of in a year. 

(ii) District Courts. 

Original suits. 

(a) Title, one year. Takes about two years. 
(b) Money, six months. 
Regular appeals, six months' ... • 
Small causes, three months. 

(iii) llfunsif's Court. 

(a) Title, nine months. 
(b) Money, six months. 
(c) Rent, three months. 
Small causes, three months. 
B. Claim proceedings, three months. 

2. They do exceed in many cases. The causes of delay are-

(1) 'Vant of proper method of work and in some cases, insufficiency­
in the number of judicial officers. 

(2) Corruption of process-serving peons. 
(3) Time of District and Subordinate Judges being taken up with the 

administrative works and other miscellaneous works of the 
Court, which might be done by a special officer, such as a 
Registrar. 

3 A l\Iunsif may be spe<;ially appointed to dispose of miscellaneous and 
admini'ltrative works as a Regist.rar does in the Patna High Cour1. 

4. The recruitn.ent should be made from the practising lawyers, pleaders, 
vakil" and :~rlvocat-es with experience according to the grades of their offices. 

5. The l\Iunsifs should be required to pass in languages of the provinces 
and should pass nn examination in survey either before or after selection. 
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6. Sometimes it is. 
7. The standard of efficiency should be the number of contested cases 

he di!!poses of in a month, of course, the bulk of the records of cases will 
have to be taken into consideration. 

8. It is true that delay is sometimes caused by Wl\iting for members of 
the legal profession but generally Courts do not wait, but no purpose wilt 
be served by distribution of Courts to different plll,ces. 

9. I do think so. 
10. From Rs. 1,000 to Rs. 2,000. 
11. Yes, that may be done. 
Selected l\Iunsifs may be given jurisdiction up to Rs. 4,000. 
12. District Judges should be relieved of miscellaneous works. 

(a) Judicial.-The exclusive jurisdiction of the District Judges in 
probate and insolvency matters may be done away with. 

(b) Administrative.-Accounts, Copying Departments and Nazarat may 
be taken up by l\Iunsifs and Subordinate Judges. 

13. Subordinate Judges and Munsifs may take up these works. 
19. (a) It would be better if no single Judge is allowed to dispose of 

second appeals. 
(b) In revisions. No Letters Patent appeal is allowed by our Letters 

Patent. 
20. Some frivolous second appeals are filed in our High Court. They are, 

however, disposed of under Order 41, Rule 11. 
No second appeal should be allowed up to Rs. · 1,000. 
21. Certainly not. 
22. In our High Court the power is duly and systematically exercised. 
23. The right "is not much abused. If it is sometimes abused the appli­

cations are summarily rejected. 

(1) No. (2) No. 

25. I think application of the procedure under section 106, Transfer of 
Property Act, is desirable. 

26. The usual form of plaints differs sometimes from statement of claim. 
Lawyers here try to follow no doubt the Civil Procedure Code. But even 
where it is not done I do not think' any delay is caused thereby. Hence 
there need not be any penalty for non-compliance. 

27. Provisions of Orders VII and VIII are not much neglected. But 
strict rules may be made to compel the parties to conform to the provisions. 

28. I think notices in some CIISes may be conveniently served through 
post office. Union Committees under the Bengal Self-Government Act may 
he so utilised. 

29. Yes. 
30. I think this is a very valuable suggestion. 

31. I do not think any better provision than the one in vogue can be 
tmggH~ted. 

32. Provisions of Order X, etc., are generally neglected. The Court 
should insist that the parties should follow the rules strictly. 

33. I entirely agree with this suggestion. 
34. Not strictly followed and fines should be imposed on witnesses if 

tl1ey do not come without any reasonable cause. 
35. No. In view of the answer to the first part other questions do not 

nrise. 
36. Affidavits may be accepted as proof in ex parte cases but not in other 

cases. 
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37. No time-limit should be fixed by Court. 
38. Order 37, Civil Procedure Code, can be extended to Small Caust~s 

suits and rent suits. 
39. Principle of representative suits should have a wider application. 

(a) In case of Mitakshara family Karta should represent the family 
• in all cases and for all purposes. 
(b) One co-owner may represent another. 

40. No change in the present system for making substitution in case of. 
death, is desirable. 

41. Some delay is caused no doubt, but I think it can be minimised by 
appointing a pleader-guardian which is very often done. Generally suc­
cessive applications are not filed here, a guardian is proposed and if he 
refuses to act or does not enter appearance then generally a pleader-guar­
dian or an officer of the Court is appointed to act as guardian. 

42. A.d interim injunctions are allowed. But that ought to be granted, 
otherwise the granting of application may be infructuous. The hearing 
may be expedited. 

43. Judgments are not unduly. long and I do not think any _delay is 
caused thereby. 

44. Yes, sometimes it is disposed of. 
45. Dates • are fixed by Bench clerks. If dates a're fixed in consultation 

with the vakils of both sides, by the Court, unnecessary delay and post­
ponements would be avoided. 

46. Pleaders are seldom consulted. If the Court fixes time afttlr con­
sultation with parties there may not be any necessity to adjourn the 
case subsequently. 

47. Trials are, no doubt, sometimes delayed by examination of witnesses 
on commission. The chief reason is that the parties are allowed to ask for 
it at a late stage. Then again irrelevant questions are often put and the 
r.eommissioner not being in a position to disallow them, time is wasted unduly. 
I would not add to the powers of the commissioners. 

48. Yes. Amount of cost is insvfficient. 
49. Suits are tried continuouslY:: 
50. It is extremely doubtful. 
51. Commercial suits are very uncommon in our province .. 
53, 54, 55, 56, 57, 58 and 59. l\Iy opinion is in the affirmative. 
60. There is no necessity for it. The Court will exercise discretion in, 

proper cases. Otherwise if it is deleted altogether it might cause hardship 
to the judgment-debtor in some cases. 

61. (a) No notice under Order 21, Rule 22 is necessary. It can be made 
a part of the notice of the execution petition in which substantial relief is 
asked for. 

(b) It can also be deleted altogether. 
62. In proper cases stay should be granted by the Court which is 

executing the decree and there is no necessity to get a final order from the 
original Court which transferred the decree. '"' 

63. Notices to the judgment-debtor at the time of attachment and also 
notices under Order 21, Rule 66, are necessary. But if the judgment-debtor 
appears the notices may be dispensed with. 

64. There is no harm if a copy of sale proclamation is served on tne 
judgment-debtor as well. Writs of attachment and sale proclamation may 
be issued simultaneously. 

Notices cannot be served on the vakils unless the vakils accept them on 
their own risk. 

65. 'fhe answer is in the negative. 
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66. (a) Yes, it is desirable that with the plaint tli.e plaintiff should be 
required to file an encumbrance certificate. 

(b) Yes, this may be adopted. 
(c) All parties to the mortgage may be allowed to plead their rights and 

the rights of all the parties may be finally determined. 
(d) Yes, this can 'be done. • 
(e) Too much time is not granted by the preliminary decree. Time should 

be granted. • 
There is no necessity for a final decree in simple mortgage suits. There 

is no necessity for a separate personal decree where the security is ex­
hausted. 

67. Stay by the Appellate Court is often necessary to protect the parties. 
Delay is unavoidable. But in order to stop frivolous application being 
made the order for ad interim stay may always be made conditional on the 
applicant furnishing security to the satisfaction of the Court. 

68. It is desirable that before injunction be granted decretal amount should 
be deposited in Court. 

69. I do not think any change is likely to improve the situation. 
70. Execution proceedings are sometimes delayed by the judgment-debtor 

avoiding service. The present procedure is that if a judgment-debtor goes 
<>ut of the jurisdiction of a particular Court the decree is transferred to 
the Court where he has gone in order to get his arrest. The application 
for transfer has to be made in the Court which passed the decree. This 
often delays the matter and if the Court to which the decree is transferred 
for execution, is also given powers to transfer the decree in its turn to 
another Court then much time would be saved thereby. 

Yes, provision for arrest and attachment before judgment has to a great 
extent prevented ·the delay. 

71, 72, 73. The answer i~ in the affirmative. 
74. I do not think it need be more stringent in any case. 
75. Abolition of all notices to judgment-debtors in connection with execu­

tion proceedings. 
76. Yes, partition of immoveable property should be evidenced· by regis­

tered document. 
77. Partnership started with a capital of Rs. 100 and other contractual 

partnership should be by registered document. 
78. I agree. 
79. It may be so done. 
80. There is no necessity for registration. Finger-prints may supply 

the place of signature in case where the parties are illiterate. 

81. A party to a document should not be allowed to say that it was only 
a sham transaction or that the apparent owner is not the real owner. 
Benami should not be allowed to be pleaded but as it has been the custom 
of this countr:v to purchase property in the name of others the law should 
be made applicable to those transactions only which take place after the 
expiration of one or two years since the passing of the Act. 

82. No enhancement of court fees necessary. As it is, in many cases it is 
prohibitive in our province. 

83.,No justification for making any difference . 
. 84. English Law on the subject may be introduced. 
85. I would not. 

86. The multiplication of law reports no doubt has interfered with speedy 
justice, but it has made it more efficient. In this view I do not suggest 
minimising their number. 

P,7. I do not think so. 
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Memorandum of the oral evidence of Mr. MOHAMMAD YUNUSP 
M.L.C., Bar.-at-Law, Patna, taken on Monday, 

the 7th July 1924. 

It takes 3 years sometimes for a suit in the Sub-Court to be disposed 
of-a question of adoption or a suit of very high valuation. It is through 
no fault of the trying Court. The suit was started as a pauper suit. Then 
a Court fee had to be paid according to orders of the Court. The question 
arose whether the proper Court fee was paid. This had to be settled by 
the High Court. Therefore delay. 

There is a lack of proper method of work. Work is allowed to be inter­
rupted by miscellaneous work of different kinds. This want of method 
causes delay. 

Too many suits are fixed for a day-more than could be disposed of 
reasonably. Sometimes short dates are given. It would be desirable to 
have dates fixed in consultation with lawyers. · 

Service by process-servers, at present, is unsatisfactory. My impression 
is that at least 80 per cent. are not personally served, though they may be 
reported to be personally served. In cases in which the signature of the 
defendant is not obtained the report is not likely to be true. In such cases 
the process peons do not go out of the Court compound. Defendants refuse 
to receive the summons sometimes, but more often the return to the effect 
that they refused is false. 

Service through the post office may be a remedy for putting down this 
evil. 

If the process-servers obtain the signature of the village h1!adman, it 
would improve matters. 

If process servers are made. to sign a visitor's book maintained "by a 
Village Union official this might/ensure the visit of tqe process-servers to 
the village. 

I am in favour of the appointment of a Registrar for 'an the CourtS" 
at headquarte1s, to do much the same work as the Registrar of the High 
Court does. He could dispose of ex parte decrees. He should not be 
allowed to dispose of interlocutory applications, as applications for in­
junction. 

I am in favour of work, under the special enactments like Indian Su .. 
cession Act, Probate and Administration Act, Land Acquisition Act, Insol­
vency Act, Succession Certificate Act, etc., being devolved on Sub-Courts. 

I am in favour of preventing second appeals in suits of the value not 
exceeding Rs. 1,000. Many of them are frivolous. Second appeals may be 
allowed in all cases where the first Appellate Court differs from the original 
rourl. · 

Section 106 of the Transfer of Property Act-the provisions like those 
of this section may be used in the case of service of processes. 

Parties must be examined after the settlement of issues, before the 
hearing is commenced, as a part of the trial. 

Commissioners to examine witnesses should not have the powers to 
decide questions of relevancy. 

Executions are very much delayed-! mean execution proreedings in 
Courts. I am in favour of cutting down the period prescribed. by sectiorr 
48, Civil Procerlure Code, to eight years provided Article 182 is "alto~ether­
got rid of. 
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Mr. P. C. MANUK, Bar ... at-Law, Representative, Bar Association, 
Patna High Court. 

Written Statement. 

1. A. (i) High Court. 

O~ginal suits.-We have got no original side such as in the Presidency­
towns. Only matrimonial and probate cases and cases under the extraordinary 
i•1risdiction are occasionally tried in the High Court. These are so rare as 
'tO be negligible in this Court. . 

First appeals.-One year, now takes about three years. 
Second appeals.-Nine months, now takes about two years. 
Miscellaneous appeals-

1st appeals, 6 months, now they are generally disposed of in a year. 
2nd appeals, 3 to 6 months, now they are generally disposed of in a 

year. 

(ii) District Courts. 
Original suit-

(a) Title, one year, takes about two years. 
(b) Money, 6 months, takes 8 to 12 months. 

'Regular appeals, 6 months, takes about 9 to 12 months. 
Appeals from orders, 3 months, takes 6 to 8 months. 
Small causes, 3 months, takes 5 to 6 months. 

(iii) Munsifs Court. 

(a) Title, 9 months, takes 18 to 24 months. 
(b) Money, 6 months, takes 12 to 15 months. 
(c) Rent, 3 months, takes 9 to 12 months. 
Small causes, 3 months, takes 5 to 6 months. 
B. (1) Claim proceedings, 2 months, takes. 3 to 4 \months. 
C. We are not concerned with this. 
2. They do exceed the reasonable limit in most cases, the time now 

ordinarily taken is given already .. The reasons of delay are:-

(1) Want of sufficient number of judiciai officers. 
(2) Neglect by parties in getting notices served, avoidance of service 

and substitution proc~edings. 
(3) District and Subordinate Judges being burdened with adminis­

trative work of the Court, e.g., supervising copying depart­
ment and nazarat, etc. 

Generally an officer is deputed from amongst the judicial 
officers for these purposes. 

3. The ministerial work should be left entirely in the charge of junior 
l\Iunsifs and District Judges, Subordinate Judges and other Munsifs would then 
be free to dispose of more cases. Other remedies are suggested in the replies 
to subsequent questions. 

4. The recruitment should be made from practising lawyers, pleaders, 
vakils and advocates with experience suitable to the grades of their offices. 

5. The 1\Iunsifs should be required to pass in languages of the pro­
vince and should pass an examination in survey either before or after 
selection. 

If possible they should at first be allowed to dispose of only ex parte 
cases, rent suits and petty cases and should receive their training for at 
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least three months by attending the Courts of experienced Subordinate or 
District Judges. 

6. Transfers may sometimes impede the speedy disposal of cases but if 
before an officer is transferred he is consulted as to whether he is in the 
midst of a lengthy part-heard case or not, this would be helpful. In this 
province in some case this practice has been adopted. 

7. Judicial officers should not be required to do a particular number of 
cases. Their standard of efficiency should be judged from the manner in 
which their work is done and the quality of their work. The present 
method ol' asking for returns as to the number of cases disposed of, number 
of witnesses examined, and even the number of words written daily is 
highly undesirable. The District Judge should exercise general super­
vision and rectify 'errors. 

8. Little delay of any consequence is caused by waiting for members of 
the legal profession~ 

9. We do think so as to speed, but are doubtful as to costliness. 
10. l\Iunsif's jurisdiction should be enhanced from Rs. 1,000 to Rs. 2,000. 
11. Yes, this may be done. 
Selected l\Iunsifs may be given jurisdiction up. to Rs. 4,000. 
12. District Judges should be relieved of miscellaneous work. 

(a) Judicial.-The exclusive jurisdiction of' the District Judges in 
insolvency and guardianship matters may be done away with- · 
also possibly in unimportant suits under section 92, Civil Pro-. 
cedure Code and probate matters. 

(b) Administrative.-Subject to general supervision by the District 
Judge, accounts and copying departments and nazarat tnay 
very well be taken up by junior l\Iunsifs. 

13. Subject to reply to Question 12, generally acceptable. Only selected 
officers for periods which may or may not be extended. 

14. There should not be any Village Courts at all. 
15. No. 
16. (a) Yes, but not {/) (ii).' .. • 
(b) Yes. 
17. It will certainly save the time of the officers concerned. The un­

contested cases in sub-divisions may be tried by Sub-Registrars, who hold 
a law degree or are qualified to practise as pleaders, up to the jurisdiction 
which l\Iunsifs have. This is only practicable in sub-divisions, as in dis­
tricts the Sub-Registrars are generally already overworked. 

18. The right to appeal cannot be' curtailed in the present state of the 
judiciary. 

19. (a) It would be better if no single Judge is allowed to dispose of 
second appeals in which event Letters Patent appeal would automatically dis­
appear. 

(b) In revisions civil and criminal no Letters Patent appeal is allowed by 
our Letters Patent, clause 10. 

N.B.-So far as orders in transfer matters passed by a single Judge 
are concerned, these should not be placed before a single Judge or, if 
placed, no J,etters Patent appeal allowed. 

20. ·we do not think so. Even if some are filed they are disposed of 
under Order 41, Rule 11. 
· In all title suits second appeals should be allowed for although the 

valuation of that particular case may be small, it might involve important 
questions of law affecting other valuable properties. 

21. The appellant should not be asked to deposit the decretal amount ift 
full for that may have the effect of stopping bona /ide appeals in man~ 
cases. 
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22. In the High Court the power under Order 41, Rule 11, is duly and 
systematically exercised in respect of second appeals. First appeals ar~t 
admitted as a matter of course and this practice should be followed. 

23. The right is not generally abused. Even if stray attempts ar~t 
made to abuse it, that cannot cause appreciable delay, for applications are 
moved in Court and may be at once rejected if without substance. If the 
question implies that such revisions are too generously dealt with, I do 
not agree. On the other hand, I am strongly •of opinion that it will 
curtail litigation if the High Court's hands are unfettered. "\"Vhen the 
High Court can by interfering in revision terminate the litigation, th~t 
mere fact that another remedy by suit only lies should not per se be a 
reason for non-interference. 

(1) Deposit of the decretal amount would often cause hardship and 
in a perfectly bona fide and good case a man may be deprived 
of his remedy because of poverty. 

(2) Our High Court seldom interferes with interlocutory orders, but its 
power to do so should remain. 

'l4. It iq difficult to see how any change 
make justice more speedy and economical. 
allowed for processes may be curtailed and 
frequently 11:iven. 

in the present procedure could 
The practice as to the period 
adjournments should not be so 

25. Service by parties as is done under section 106 of the Transfer of 
Property Act would certainly lead to complications and to frequent applica­
tions under Order 9, Rule 13, or Order 21, Rule 90 (see also reply to 
Question 28). 

26. The usual forms of plaints differ generally from statements of claim. 
The English form may be adopted with advantage. Lawyers in India no 
doubt try to follow the Civil Procedure Code but are apt to be prolix and 
argumentative. 'Ve cannot recommend any penalty but would suggest 
that the plaint should be returned in all such cases. 

".fl. Provisions of Orders VII and VIII are often neglected. Stricter 
observance of the rules should be enforced (see reply to Question 26). The 
time for filing written statements under Order VIII shquld in practice be 
shortened. Ordinarily written statement should be filed within a month 
from the date of service of summons failing which the suit will be decreed 
unless very special grounds are shown for extending the time. Extensions 
of time are far· too generously allowed. 
' . 28. We do not think notice can in all cases be effectively served through 
the post office. The services of the Union Committees under the Bengal 
Local Self-Government Act may be utilised with advantage. 

29. At the time of appearance a party may be asked to give a regis­
tered address where all notices would be sent in future--such a rule would 
be advisable. Notice may also be effected by service on the pleader if he 
accepts it. 

30. It is always desirable that the process-server should report to the 
pleaci~r. 

31. The practice now generally followed in this province is that the 
pleaders of both sides are asked to suggest issues and the Court finally 
settles them. There is no reason to deviate from this practice. 

~2. Provisions of Orders X, ~I and XII. etc., are generally neghct~d. 
The Courts should insist that the parties should follow the rules strictly 
and disallow costs which mav have been saved by observance of the rules. 

!33. The suggestion would tend to minimise the evidence but I doubt if 
1t is practicable. Is it contemplated that the plaintiff and defendant must 
be examined before either is allowed to call any evidence? Then. what 
about vurda11ash in ladies who are parties? Possibly a discretion might be 
vvpn to the Court to insist on such procedure in appropriate cases. 
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34. Not strictly followed. Fines should be imposed on witnesses if they 
· fail to attend without any reasonable cause. 

35. Unn~essarily witnesses are sometimes called. The Courts even now 
have discretiQn to overrule irrelevant questions and thereby control the evil. 
They have not and should not have. the power summarily to refuse permis­
sion to examine particular witnesses, but they should be armed with power!! 
to mulct the party in penal costs regardless of the result of the suit. The 
authorities are now to the effect that penal costs cannot be allowed. 

36. Affidavits, may be the mode of proof in ex parte cases, succession 
certificate proceedings, etc., but noli in claim cases. Fuller. enquiry is 
therefore advisable in such cases. 

37. Impracticable. A competent officer can always control this. 
38. Order 37, Civil Procedure Code, should be extended to Mofussil 

Courts in Small Cause Court suits and Rent suits and in fact in all suits 
covered by Order 37, Rule 2, irrespective of value. 

38. The general question is not understood. 

(a) In the case of a Mitakshara f~tmily, a Karta should represent the! 
family in all cases and for all purposes. 

(b) Regarding co-owners, the law requires no change. 

40. No change in the present system for making substitution is desirablE!. 
Any change seems impracticable. 

41. Some delay is caused and I think it can be minimised by the 
remedy suggested in the question. After exhausting this procedure a 
pleader-guardian should be appointed, as is now generally done. 

42. In my experience undue advantage is not taken of the practice. 
A.d inffri1n injunctions are and should be allowed. The hearing should 
always be expedited. 

43. Judgments are not generally speaking unduly long. When they are, 
it is open to the Appellate Court to animadvert on the particular. instance 
and thus correct the tendency. • 

44. Yes, usually, but not always. 
45. Dates are fixed usually by the Judge himself, but if dates are fixed 

in COJ;!Sultation with the vakils of both sides, whenever practicable, un­
necessary delays would be avoidecl-~ 

46. Pleaders are generally consulted. 
· 47. Trials are invariably delayed by examination of witnesses on com-· 

mission. One reason is that the parties are allowed to ask. for commission~ 
at a late stage of the suit. Then again irrelevant or argumentative ques­
tions are very often put and the commissioner, not being in a position '!:o 
disallow them,· time is wasted often in a scandalous fashion. The commiS..: 
sioners should be given powers to disallow questions whenever they think 
necessary in the same way as the Court. ' · · 

Interrogatories should be insisted upon in all cases. 
48. Here written applications for adjournments are. generally made. · 

Costs are in the discretion of the Court (Order 17, Rule 1) and where 
the Court thinks that. the application is frivolous or, for any other reason, 
the Court should grant it only on condition of payment of penal costs. A 
rule to this effect may be added in Chapter III of the General Rules and 
Circular Orders of the Patna High Court. 

49. Suits are tried continuously . 
. 50. T am not in a position to answer this, but I think that inspection by 

High Court Judges (during holidays) should be more frequent than ·at. 
present. 

51. Commercial suits are not very common in our 1\Iofussil Courts. The 
Courts are competent to exercise discretion in expediting commercial suits. 

52. See reply to foiiowing questions. 
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53. May be extended. 
54. The Court to which a decree is transferred for execution shou1d be 

invested with the same powers as the Court which passed the decree. 
55. Section 47, Civil Procedure Code, should be modified to include pro­

ceedings taken by a stranger purchaser. 
56. (a) Period of limitation as given by section 48, Civil Procedure Code, 

may be curtailed in case of money decrees below Rs. 500 or Rs. 1,000 but 
not in other cases. 

(b) s.nd (c) Period of three years as allowed by• Article 182 of Limitation 
Act may b~· altered to one year, if the period is computed from the last 
order and not from the last " step in aid " of execution by the decree­
holder. The words "step in aid" have led to much controversy and con-
fusion. ' 

N.B.-Very debatable. 
The last suggestion in the question would be acceptable. 
57. This may be done. 
58. This should be done. We would add the words "or solicitor" after 

the word " vakil." 
59. An affidavit by a transferer may be considered sufficient. The first 

proviso may be modified accordingly. The second proviso may be modified 
by adding to it the words: 

" but contribution pro rata may be obtained by execution proceed­
ings," 

We see· no reason to drive such a purchaser to a separate suit on so small 
a question; 

60. There is no necessity for a change. The Court will exercise dis­
cretion in proper cases. 

61. (a) No notice under Order 21, Rule 22, is necessary. It can be made 
a part of the notice of the execution petition, in which the substantial 
relief is asked for. 

(b) It can also be deleted altogether. 
62. A provision as suggested would work hardship in our opinion. On 

the contrary we would give the executing Court power to grant a stay on 
terms without referring the judgment-debtor to the Court passing the 
decree. 

63. If the judgment-debtor once appears; no further notices need be 
served on him at the different stages of execution. 

64. I would favour a provision for a copy of the sale proclamation being 
served on the judgment-debtor as well. "\Vrits of, attachment and sale 
proclamations may issue simultaneously. 

65. I do not think it practicable to lay down that service on the vakil 
is sufficient service and refusal by him is tantamount to refusal by the 
party ·to accept service. There are numerous difficulties in the way of 
framing so stringent a rule. 

I do not approve of the execution of arrest warrants by village officials. 
The present system is satisfactory. 

66. (a) Yes, it is desirable that with the plaint the plaintiff should be 
required to file an encumbrance certificate. 

(b) Yes, this may be adopted. 
· (c) All parties to the mortgage may be allowed to plead their rights, 

~md the rights of all the parties may be finally determined whether the 
plaintiff so desires or not. 

(d) Yes, this can be done. 
le} Too much time is not granted by the preliminary decree. Reasonable 

time should be granted according to the amount of deoree up to six months 
'I.CJ !lOW. 
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There is no necessity for a final decree in simple mortgage suits. An. 
· order for sale is all that is necessary. There is no necessity for a separate.· 
person_al decree where the security is exhausted. 

67. We do not think that much avoidable delay is caused. But in order 
to stop frivolous applications being made, the order for ad interim stay may­
always be made conditional on the applicant furnishing security to the 
satisfaction of. the Court. If this is done, the necessity for awarding. 
exemplary compensation would hardly arise. 

68. It is desirable that before injunction be granted the decretal amount 
be deposited in Court or security given. 

69. The present law as to insolvency does stand in the way of a decree-­
holder getting thd fruits of the decree speedily. A long time' is taken by­
the debtors m producing books of accounts and filing inventories of pro­
perties, etc., see section 22. These should be filed in Court within two­
weeks after the petition is admitted, and the final hearing of the petition 
should not be delayed more than three months after the date on which the· 
petition is admitted. All Subordinate Judges should be invested with 
powers to try and determine insolvency cases. 

70. Execution proceedings are sometimes delayed by the judgment-debtor 
avoiding service. The present procedure is that if a judgment-debtor goes·. 
out of the jurisdiction of a particular Court tlie decree is trans'ferred to 
the Court where he has gone in order to obtain his arrest. The application. 
for transfer has to be made to the Court which -passed the decree. This 
often delays matter and if the Court to which the decree is transferred for· 
execution is also given power to transfer the decree in its turn to another· 
Court, then much time would be saved thereby. A more drastic remedy 
would be to give the decree-holder power to arrest his judgment-debtor 
anywhere on the basis of an order of arrest passed by any court, but the­
arrest must be made by the officers of Court. 

Yes, the provision for arrest and attachment before judgment' has to• 
some extent prevented delay. · 

71. See replies to next questions. 
72. (a) No. (b) Yes. 
It will be useful to effect both changes . . . • 
73. This should be done. 1\luch time and money are spent and often 

certified copies are not obtainable and valuable evidence. thus shut out. 
74. Present provision need not be disturbed except as to Articles 156, 

157, 173, 178 and 180. 
75. This is far too comprehensive for an answer in the short time at my­

disposal. 
76. Yes. Partition of immoveable property should be· evidenced by regis­

tered documents. 
77. Partnerships started with a capital of Rs. 100 and other contractual' 

partnerships should be by registered document. 
78. The equitable doctrine should prevail and if necessary the Transfer· 

of Prgperty Act should be so amended as to make this clear. 
79. 1\Iay cause great inconvenience in the mofussil. 

80. There is no necessity for registration. Finger-prints may take the­
place of signatures in cases where the parties are illiterate. 

81. A party to a document should not be allowed to say that it was only 
a sham transactiQll, or, that ,the apparent owner is not the real owner. 
Bl·nami should not be allowed to be pleaded. As, however, it has been the­
custom of this country to purchase property in the names of others, the 
new law should be made applicable to those transactions only which take­
place after the expiration of one or two years after the chang~ is effected. 

82. No enhancement of court-fees necessary. 
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83. We would retain the provlSlon. They should be attested and so 
-should deeds of sale and leases. 

84. No change is necessary. 
85. Not without the consent of parties. 
83. No law reports other than authorised reports of Government <!hould 

be allowed to be cited in Court. But there should be better arrangements 
for law reporting. Each High Court should have a Law Reporting Com­
mittee and the members of the legal profession should have a larger hand 
.in t,he matter. 

81. Codification is helpful. 
The Hindu Law may be. codified-likewise the Mohammadan Law. 

Mr. P. C. MANUK, Barrister-at-Law, Representative, Bar 
Association, Patna High Court, called and examined on 

Wednesday, the 9th July 1924. 

Chairman.-You are a Barrister-at-Law, I think; practising in the High 
•Court? "-

Mr . .Manuk.-That is right. 
Q. And the answers which you have been good enough to give us are not 

only your own opinions but, I understand, they represent the opinions of the 
Bar Association? 

~-Yes. 

Q. Is that the Bar as distinct from the Vakils' Association? 
A. Yes. 
Q. lt is not necessary to take you over all the questions as we have got 

your written answers. I understand you to say that first appeals in your 
High Court take about 3 years and second appeals about 2 years? 

A. That is the general impression at the Bar. 
Q. Can you tell me is that going from bad to worse or is the court gradually 

overtaking its file? 

A. I do not think that they are overtaking the file. Even with two addi­
tional Judges they are not catching the work. 

Q. Now as regards first appeals the diffic.ulty there is, I take it, that the 
·preparation and printing of paper books is a matter of very considerable 
expense? 

A. That is so. 
Q. In your High Court are paper books prepared in the court's office or 

are they prepared outside by the appellant's pleader? 
A. I cannot give you any inform&tion because I am not in touch with that. 
Q. Do you find that in practice as a matter of commonsense a. lot of stuff 

is printed for your first appeals, whic.h is really not wanted by the Bar? 
A. An enormous amount absolutely useless--three times out of four. 
Q. I take it that you have a system under which the book is printed with 

part 1 and part 3 so that if there is a Privy Council appeal it can go straight 
away with part 2 added? 

A. Yes. That has been introduced recently. 
Q. Is that applied to first appeals which are, say, under Rs. 10,000, or to 

·all? 
A. I do not know. 
(Mr. James.-No). 
Q. It only applies to those appeals as to which there is some probability 

<>£ their going up to the Privy Council? 
A. That is my impression. 
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Q. In those cases do you have anything at all to do with advising as to 
what papers should ·be included in the appeal paper book? 

A. Counsel of my standing does not. 
Q. Do you know whether in practice that kind of work is really done by 

the .Bar at all . 
• 4.. Yes, generally by the vakils. • 
Q. And do you sometimes come across cases where in order to utilise a single­

item of account, they copy the whole account? 
A. Very often. For a single line, the whole document, which is otherwise· 

irrelevant, is printed. • · 
Q. Who, as a matter of fact, settles the paper book, that is to say decides 

what should be included? 
A. Vakils on either side come down to the office and they inform the office-

as to what they want to print. 
Q. The office does not choose any documents? 
A. I think so. 
Q. It does not exercise any discretion at all? 
A. No. I imagine that the vakils direct the pre,Paration of the paper book 

entirely. 
Q. They submit the documents to be printed? 
A. Ye;,. 
Q. Do they apply their minds and prune them down? 
A. I do not think so. 
Q. To whom is the list submitted--to a clerk or the registrar? • 
A. I believe to the registrar or to one of the subordinates. It goes to the-

registrar eventually. · 
Q. That is all wrong because, first of all, there is an order of the Privy 

Council that the registrar should cut out all that is unnecessary and useless, 
pruning all formal documents. In a recent case in Lahore, that went up to the 
Privy Council, the Privy Council did not look at it until it had taken the· 
paper book and tom out 150 pages and very properly reprimanded everybody 
concerned. It says that the regist,tar is to be there for the purpose of .seeing 
that this sort of thing is not done. You are not an expert on that because it· 
does not come before you? 

il.. Yes. I can only give you results-the results are very unsatisfactory. 
Q. Apart from the Privy Council do you see any reason why all the papers. 

that may be necessary for a first appeal should be printed. If the bulk of the 
papers-the· papers on which the judges will have to spend the bulk of their 
time-were printed, do you think it is necessary to pnnt everything? 

A. I would not, apart from the Privy Council rule. 
Q. But the difficulty is that under the Privy Council rules if the case- goes. 

further you would have to print again and that causes further delay? 
A. Yes. 
Q. Have you a rule that if anything is not printed you will meet with 

great difficulty in using it? 
A. The rule is that if anything is not printed in the paper book you have 

to t:-pe it and give notice to either side. . 
Q. In some places we have met with the suggestion that only cases of 

F.s. 7,500 or Rs. 10,000 in value should go direct to the High Court and that 
under these limits they should go to the district judge; there should only be a 
second appeal to the High Court. 'Vould. you be in favour of that? 

,L I think ~o. I would be. 
Q. On the ground of minimising the expense? 
A. Yes. 

Q. There are two objections; first of all there will be an extra trial, that is· 
to say, you go through the district judge before the High Court and secondly 
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_you have this position, namely, that when you do go before the High Court, 
it cannot interfere 'with facts? 

A. I think the judiciary is improved and I do not see why the limit should 
not be raised. .Tha~ is only my _Personal experience. I would not raise it very 
much but, I thmk, 1t may be ra1sed to Rs. 7,500 as a tentative measure. 

Q. It has been proposed by the Pufljab High Court and we met that 
suggestion in connection with Assam which has. a Ion()' way to come to 
Calcutta and it involves a good deal of expense. 

0 

A. Yes. 
Q. Now about second appeals .• Looking at the list of second appeals in your 

·court, I observe that an enormous number of them are of very small valuation 
-and a very substantial number of them appear to be suits under the Rent Law? 

A. Yes. 
Q. I understand too that the practice here is that second appeals below 

.Rs. 1,000 in value go before a single judge? . 
A. Yes. · · 

Q. And the consequence is that there is a fairly substantial number of 
Letters Patent appeafs? 

A. Yes. ' 
Q. Now, of course, you will agree ~ith me that sometimes, I do not mean 

·seldom but in a substantial number of rases, small cases are of considerable 
importance to the parties and are considerably difficult from the lawyers' 
point of view? 

A. Yes, very often. There was a. case which went to the Privy Council 
and was decided by the full bench consisting of three judges. That was an 
-extreme case. 

Q. We had the same in Calcutta. A very big case which went to the 
Privy Council was actually of very small value. 

A. Yes. 
Q. Now do you think it is impossible in any way to discriminate betwt-Eln the 

·small cases which have importance either as a. point of difficulty or which are of 
personal importance to the parties and the bulk of small cases which are not 
really any more important than small cause suits over Rs. 500? Do you think 
i.t is possible in any way to discriminate between them for the purpose of 
limiting in the unimportant ones the right first of all to second appeals and 
then to Letters Patent appeals? 

A. I do not see why the Registrar should not be given the discretion to do 
that. 

Q. Do you think it is possible, for instance, that under a certain limit the 
right. of second appea~ should b_e allo":ed b.v l.ea.ve of the ~ourt-I. mean on 
showmg that there IS somethmg_ pnmai facte doubtful m the Judgment, 
showing that there is special importance to the parties or showing that it 
raises a difficult point of law? Do you think in any way the :flood of small 
second appeals can be stopped by exercising a discretion such as you can do 
if the second appeal was an appeal by leave as it is in certain cases in 
England? 

A. In some cases I think there is a. check under Order 41, Rule 11. 

Q. My suggestion is that at present you can not stop appeals. merely by' 
n•ason of their value because you get small appeals of very great 1mportance. 
Do you think it is possible to add to Order 41, Rule 11, something like this? 
Instead of sayin()' that the court may summarily dismiss it, the court may 
-dismiss it if in the opinion of the court further hearing is not required in 
the interest of justice. Do you think that would have some effect? 

A. Although my association is against it, I do not see why there should 
not be some such provision. 

Q. Do you think that the provision should be applied to all second appeals 
or that it should be limited? 

~. I mould limit it to vary small second appeals. 
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Dr. DeSouza.-Q. What would be the limitation? 
A. Well something like Rs. 250 to Rs. 500. 
Mr. Justice Stuart.-Q. The appeal would be admitted as a matter of 

course, if it were really important. But there are a number of appeals in 
which a point of law arises which are trivial to a degree. I had myself once to 
decide the following appeal. A man appealed on the ground that he had been 
ordered to pay two annas and that it was too much. There was no question 
of principle involved, but there was a point of law involved and the arguments 
lasted for over an hour. I decided that the man ought to pay one pie and 
not two annas. Do.es not the existence of such appeals justify some limitation P 

A. I should certainly limit it to Rs. 250. Beyond that I do not think 
that the court should have any discretion. 

Dr. DeSouza.-Q. ·would it not in any way affect the present procedure 
that the registrar does most of the admission work? 

A. Yes, the registrar does the admission work under Order 41, Rule 11. He 
passes it on to the bench if it has to be admitted. 

Q. Would it not mean that the registrar will not be able to admit or 
reject? · · 

A. I should leave it to the discretion of the bench and not to the discretion 
of the registrar. · 

Chairman.-The result would be that wherea~. now the bench is· only 
troubled under Order 41, Rule 11 about those cases which the .registrar thinks 
doubtful, the bench or at least one judge would have to hear all such cases 
in order to t>xercise discretion-real discretion. 

A. One judge should do that work. I hav'e no objection up to Rs. 250. 

Q. As I understand at present no minimum limit as regards court fee is 
fixed for second llppeals, that is to say, in very small appeals a man simply 
pays his proportion. Do you think it is possible to fix a certain limit of 
<"<•urt fee, that is to say, that the amount of court fee for small appeals should 
be, say, Rs. 15 or Rs. 2(} and that in every case Rs. 40 security for costs shoulQ. 
be tabled with the appeal? 

A. I think something quite moderate should be fixed. I have no objection. 
Q. If it is true that a second 'a'ppeal takes· something like two years and it 

seems to be true that the trial would have taken at least a year and the 
first appeal probably 9 months or something of that sort, the respondent is 
put to a very long delay and very little is done to preserve his interests. 
Apparently in India we do not do anything at all by way of taking care of the 
respondent's interests and we know that in every court we go to, over 70 per 
cent. of the second appeals are absolutely unsuccessful. ' · 

A. I would not object to a rule if the thing is kept moderate. 
Q .. Of course if a man has got no money at all and if he can't pay even 

Rs. 40 as security, is it not a very serious thing to allow him to litigate further 
against a man who has been found to be in the right? 

A. Yes. 

Q. Another point is this. When a person applies for stay of execution in 
the case of a money decree I think most courts put him on terms, and ask him 
to furnish security. But a man may appeal and be may have no .stay of 
exec11tion. He may take a large number of objections in execution and keep 
l1is creditors at bay and we do not use the fact of his appeal in any way to 
oblige him to pay up any of the decretal amount or the costs in the court 
below. Do you think it would be too severe if some rule' is made which would 
require the courts on the admission of the appeal to consider that matter, 
that is to say, to consider not only whether the appeal should be admitted 
(M under Ord!!r XLI) but whether as a term of admitting it some condition 
should be imposed in second appeals? Do you think a fairly free exercise of 
that discretion would be a good idea? 

A. I rather think not. I think it might hamper the• ends of justice. I 
have already accepted the suggestion altout ihe deposit. 
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Q. Do you find that Order XLI, Rule 11 is exercised very differently in 
different hands? 

A. Yes, like section 115. 
Q. Coming to section 115 in your court I think as in Calcutta, you don't 

follow the Allahabad ruling, that it cannot be applied to any interlocutory 
orders. 

A. We don't. 
Q· It is left to the discretion of the court to take the thing into account. 
A. Yes. 
Q. Have you any idea as to the number of applications in revision U11der 

section 115 that are rejected straightaway? Are they very many? 
A. I can give only the impression in my mind. Of course I have no 

statistics. The impression is probably one in three is rejected. 
Q. In those cases where the rule nisi is granted, what proportion, do mu 

think, are cases where the rule is afterwards made absolute? • 
A. I should say about 30 per cent. probably. 
Q. Have you any idea as to how long it takes from the rule nisi being 

granted till it is dealt with either discharged or made absolute? Is it a 
question of 2 months or 6 months? 

A. It all depends upon the diligence of the vakils and the parties. If they 
are diligent, you can get it done within 3 months. 

Q. Dose the High Court often grant rules .nisi? 
A. No. Only in extreme cases. 
Q. Do you think there is anything in Indian conditions to justify a rule 

nisi not coming on for hearing for 3 months? 
A. Rules nisi should have precedence and should be made to come on 

three weeks. 
Q. In such a case is there anything that could be done to simplify? 

Could you make a rule that it will be sufficient to serve on the vakil in the 
lower ;,ourt? 

A. I don't think it could-vakils would never take the responsibility. I 
don't think in practice you can do that. 

Mr. James.-The notice may be sent to the lower court to be served 
on the party a day before the hearing. The High Court always do so and send 
it to the lower court and they are served a day before the date on which 
the case is fixed for hearing. 

Chairman.-Q. You think, the right to interfere mostly does substantial 
amount of good and you think that there is no grievance as regards anything 
in the Lower Court? 

A. Never. 
Q. As regards section 115, have you ever in your practice thought about 

the line suo posed to be drawn up which could be made? 
A'. The-right is not generally abused. Even if stray attempts are made 

to abuse it, that cannot cause appreciable delay, for applications are moved 
in court and may be at once rejected if vorithout substance. If the question 
implies that such revisions are too generously dealt with we do not agree. 
On the other hand we are strongly of opinion that it will curtail litigation if the 
High Court can by interfering in revision terminate the litigation, the mere 
fact that another remedy by suit lies should not be a reason for noninterfer­
ence. High Court seldom interferes with interlocutory orders, but its power 
to do so should remain. 

Q. One question on general lines I will ask you and that as regards execution. 
You made some suggestions about this qu~stion of section 2 of the code and 
section 47. It seems to me easy to obtain the right of appeal even in a 
case which has no points in it. Is there anv way by which the right of 
appeal in an execution can be specially curtaileil? 

A. I cannot say. 
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Q. Do you think it will be improved if it were laid down that in the District 
Court Order 41, Rule 11 should be regularly exercised in execution? I 
understand that Order 41, Rule 11 is a sort of indecent thing to exercise in the 
district and other courts here whereas in other provinces these powers are 
.regularly exercised and appeals are put up for examination under that rule. 

A. Order 41, Rule 11 is never applied as it is thought it is not the proper 
thing to do. 

Sir T. Desikachari.-Q. You would bear the pleader before passing an 
order? 

A. Yes. In the civil side much time is wasted in the District courts in 
all the districts by hearing quite useless things. There is absolutely nothing 
in the case. 

Q. \Vhy should not the judge interfere? 
A .. Why should he? He is going to write a treatise on the subject anyhow. 

"They do not want to hurt the feelings of any one. 

Q. Is it at all true that the Judge after hearing for three or four days 
.cannot make up his mind? My experience is I argued a case for 2 days 
and· the opponent replied for 3 days. I replied for 2 days. The judge 
hearing all this said " I don't know anything of the case." 

Chairman.-Q. If a man after hearing for 7 days knows nothing of the 
-case then I know no method and the best thing will be to remove him. 
h it a fact that District Judges and Munsifs frequently want time to read 
records and do not come prepared? · . 

A. I don't say that generally now. But stating about Judges it is better 
than it was before. 

Q. Within your experience of munsifs' courts, do you find that the judge 
gives out the decision straightaway or does he take time to read everything 
and decide? 

A .. Often decisions are given straightaway. 
Q. Do you think for lack of an opening on some or most occasions the 

Judge goes on mechanically reporting evidence and admitting questions 
whethe1· relevant or not? Have you met with such an experience? 

.:l. I cannot say that I have recently come across such an experience. ·There 
is a distinct improvement now. But they have no power to shut out evidence. 
I think ill might be possible to gite the court discretion to stop it. · 

Q. Do you have to insist upon your right to open cases? 
A. Yes, it is not easy to get this before sub-judges and munsifs. 
Q. Do you think that if a man is required to open his case, the chances 

-(If his changing in mid career are minimised? 
A. Yes. 
Q. About the pleadings that you see in first appeals, for instance, or in 

second appeals in title suits, do you think that anything can be done to make 
them a little tidy and more reasonable? 

A. Yes by making the gentleman who draws the pleadings a little more 
careful. 

Q. In this province do you think that pleadings, in fact, are drawn by 
pleaders and not by petition writers or touts? 

A. Very rarely they are drawn up by such people but my experience is that 
90 per cent. of the pleadings are prolix and argumentative. 

J!r. Justice Stuart.-They offend against every rule that is laid down in 
the Code as to how pleadings should be framed. 

A. That is riglit. 

Q. And not only they contain every point that they should not contain 
hut they usually omit the points which they should contain. , 

Chairman.-Q. As regards that do you see any practical way of dorng any• 
-thing to improve pleadings? 
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I think the court should return the pleadings for necessary amendment. 

Q. Of course you will have to do that at the time it is filed? 
A. Yes. 
Q. That would mean that every court will have to read the pleadings; 

theoretically it has to do now but it is not done in practice? 

A. Yes, in practice it is not done. 
Q. Do you think it fairly reasonable, as things are, to make the judge read 

all the pleadings? • 
A. I do not see why he should not do that. 

Q. If you accept the plaint you cannot reject it after issuing the summons? 
A. No. 
Mr. Justice Stuart.-Q. Is it not your experience that the plaint is not so 

bad as the written statement? After reading many pleadings in this province 
and in other provinces, I find that the plaint does not ofiend the rules as much 
as the written statement; if the plaint contains one unnecessary paragraph. 
the written statement contains three unnecessary paragraphs. 

A. Yes. 
Chairman.-At the time of the settlement of issues the judge should 

make up his mind whether the pleadings are in reasonable form and if they 
ofiend any rule he should make an order for striking out the particular 
paragraphs. 

A. That is right. 
Mr. Justice Stuart.-Q. Do you not anticipate that there is likely to b9 

friction if that is done? The man, who has drawn the pleadings, thinks that 
they are most beautiful. The judge finds that they ofiend the rules. When 
he points out the defects to him he hurts his feelings and probably causes an 
unpleasant controversy. 

A. Probablj there would be heart burning then. 

Q. And we want co-operation and not friction? 

A • . If the judge is tactful it will be all right. 

Chairman.-! think you may order further particulars to make the mean­
ings clear. 

A: Yes, that will be better. 
Mr. Mohammad Hussain.-Q. "'ould it not be safer to check at the very 

time when the plaint is field? There should be an officer to see whether the 
plaint is in accordance with the form or not. There. is a law but if there b& 
more supervision that would improve matters much. 

A. Would you have a special officer? 
Q. A special officer might do. 
A. You might have a munsif and•he will probably be quite good. 

Chairman.-Now as regards execution I see you suggest that Article 182' 
of the Limitation Act might be altered to one year if the period is computed 
from the last order and not from the last step in aid. 

A. Yes. 
Q. At present the difficulty is that we get an enormous number of appli­

cations in execution merely brought for the purpose of saving the decree. It 
is true that these applications-steps in aid as they are defined-need give 
little trouble to the court. They cost eight annas, or something like that, to 
the decree-holder and as no notice is to be served on the judgment.debt"Or they 
serve no useful purpose. 

A. Quite so. 
Q. And one would like to consider whether you can wash them out altogether, 

that is to say, keep the decree alive for a certain period and wash them all 
away. 
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A. I have suggested that. There is no point in having execution petitions 
filed over and over again. 

(J. Having regard to the tremendous number of ex parte decree~, would you 
object if the period of 12 years, in the case of ex parte decree, 1s cut down 
to six years and all steps in aid abolished altogether? 

A. No. 
Q. "'ould you make any difference according to t~e amount _of the decree, 

that is if a man has a decree for one thousand rupees 1t seems fa1rly reasonable 
that if he "ets nothino in six '"ears, he may drop it altog-ether and if he gets 

0 0 .J • ~ bl . 
a decree for twelve thousand rupees it is perhaps less unreasons e to g1ve 
him longer? 

.4. The interest of the judgment-debtor has to be considered because he may 
find it difficult to pay up a big decree and if the decree holder is limited to 
three years or six years he has to take out the execution. 

<'· Then with regard to big' ex parte decrees. If you want to get rid of 
s_teps in aid, what limit would you fu for big ex parte decrees? 

.4. I would fix six years. 
Q. Yes, give him six years for ex parte decrees in all cases-n_o steps in 

aid-but in big ex parte decrees say of one lakh or more would you like to have 
12 years or would you make a distinction? 

.-1. I 'think I shall make a distinction. 
Sir T. Desikachari.-Q. In cases of larger value it will take a long time to 

recover the money and obviously decrees of large amounts will take longer 
time than dec1·ees of small amounts. 

Mr. Justice Stuart.-).Iy experience is that the number of dishonest judg· 
ment-debtors is larger than the number of dishonest decree holders. There 
are dishonest decree holders no doubt but their proportion is 1 to 100 
dishonest judgment-debtors. 

A. You will have to provide in that case something like steps in aid. 
Chairman.-Q. Do you think that as a sort of practical compromise,· if 

steps in aid were abolished altogether the period of 12 years could be cut 
down? 1 .• 

A .. If that is done I have no objection. 
Q. I see you make a suggestion that the decree holder should have the 

power to arrest his judgment-debtor anywhere on the basis of an order of 
arrest passed by the Court to which the decree was transferred or by the court 
"hich passed the decree. I am speaking of your answer to No. 17. At present 
the position is this. The judgment-debtor is in one district,' the court which 
passed the decree is in another district and the court to which the decree is 
transferred is in a third district and bv the time you go to the court which 
passed the decree be is gone. As regards that would it not be possible to apply 
to any court on production of a. copy of the decree and get .an order pending 
the order of the court which passed the decree what I am suggesting is this. 
The process will have to be to get an order of arrest from any court and all 
that you will have to do will be to produce a certified copy of the decree 
personally, to make out a case that the judgment-debtor is in the neighbourhood 
or has property there and to swear that the decree has not been satisfied and 
get an order, pending the ordPr of the court passin~ the decree, for execution . 
of arrest in th<> meantime. That is, I think, involved in the matter. 

A. Yes. 
Mr. Justice Stuart.-Q. Is there any objection if the warrant of arrest 

issued by the court • which passed the decree is made executable anywhere 
within the jurisdiction of the High Court just as a criminal warrant? 

A. There can be no objection to that. 
Q. The warrant can be executed in any district? 
A. Yes. I do not see any harm since the man is brought before the court. 

If he has paid up the decree he will say so and there will be a case of damages 
if he has really paid up the decree. · 
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Mr. NARESH CHANDRA SINHA, Representative of the 
Yakils' Association, Patna High Court. 

Written Statement. 

1. In my opmwn the period reasonably required having regard to the­
habits and customs of the people of my province, "is 'stated below:-

A. (i) High Courts. 

First appeals, one year to two years according to the nature of the case. 
Second appeals, (1) in cases in which no paper-book is printed six 

months; (2) in cases in which a paper-book is printed, six months to a year. 
Miscellaneous appeals, same as in second appeals. 

(ii) District and Sub-Courts. 
Original suits-

(a) Title, one year. · 
(b) Money, six months. 

Regular appeals, six months. 
Civil miscellaneous appeals against orders, three months. 
Small causes, two to three months. 

(iii) District Munsi/'s Courts. 
Original suit:;-

(a) Title, six to twelve months. 
(b) l\Ioney, six months. 
(c) Rent, three months. 

B. (i) Claim proceedings in execution in District Courts, Sub-Courts and 
District Munsif's Courts, three months. 

2. In a large number of cases the period actually taken now for the 
disposal of these proceedings exceeds the above limit. The main cause of 
the delay is paucity of officers. Another cause is the inability of the parties 
to obtain the attendance of all their witnessea on one and the same day 
which necessitates applications for adjournment from time to time to secure 
the presence of all the witnesses. 

3. I would suggest the following remedies for shortening the period, 
namely:-

(1) 

(2) 

(3) 

(4) 

Appointment of a judicial officer who could do preparatory work 
in relation to C'ases such as is done by the Registrar in the Patna. 
High Court. 

Insistence on the use of the provisions relating to discovery, 
inspection and admission of documents. 

Stricter supervision of Court peons who are entrusted with ser­
vice of processes. 

Taking personal recognizance from witnesses in attendanc~ to 
attend on the next date. 

' (5) Readiness on the part of presiding officers to examine witnesses in 
attendance when it is represented to them that they are not likely 
to be present on the next date which may be fixed for hearing. 

(6) Larger use of the post office for service of processes in addition to 
the service through Court peons. 

(7) To discourage issue of C'Ommissions for ascertainment of mesne. 
profits. 
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(8) Frequent use of the power to impose fines on witnesses given by 
Rule 12 of Order 16. 

4. The present system of recruiting 1\Iunsifs is quite acceptable~ But a 
larger number of the High Court and District Judges should be taken from 
the Bar and an Indian Civil Service Officer to become a District Judge must 
first perform the duties of a Mnnsif for some time, say for six months. 

5. Answered in No. 4. 
6. Justice is not impeded by the too frequent transfer of judicial officers~ 

8. The present delay is ~ot due to the concentration of many Civil Courts 
in one place. Courts· have not got to wait for members of the legal pro­
fession for more than a few minutes, and this even can be avoided by the 
Bench clerk informing parties or their pleaders to be ready with the next 
case sometime before the case then being heard is finished. 

9. The answer to this question will be found in answers to Questions 
Nos. 10, 13 and 16. 

10. I would enhance the jurisdiction of District Munsifs in my province 
so as to embrace original suits of the value of Rs. 2,000 and small causes 
of the value of Rs. 200. I would also give to selected Munsifs power to try 
cases up to Rs. 5,000. . . 

12. I do not think it necessary to relieve the District Judge of miscella­
neous judicial work in order to give him more time·to attend to more import-
1lnt work. He has not got to do much miscellaneous judicial work. 

13. 1 believe the investing of Sub-Judges and District 1\Iunsifs with 
jurisdiction to try probate and succession certificate proceedings and land 
acquisition proceedings will be acceptable to the public. I would invest all 
the Subordinate Judges with such powers but not the Munsifs. 

14. There are no village courts or panchayats in this province. I would 
suggest establishment of village courts presided over by three persons to 
:try small causes and rent suits. 

16. I am in favour of introducing the summary procedure a.s contemplated' 
by section 128 (2) (/), Civil Procedure Code, in the Lower Courts hut only 
with regard to cases referred to in sub-clause (1) other than cases of trust. 

17. The investing of Sub-Regi~trars with the jurisdiction contemplated 
in the question is not likely to make for speedy and less costly justice. 

18. I do not think thai having regard to the present condition of things, 
the right of appeal is granted in too many cases. \ 

19. I would not curtail the right of appeal under Letters Patent from 
the judgment of a single Judge. But I would suggest that the practice of 
hearing a second appeal of a value of below Rs. 1,000 by a single Judge 
.should be discouraged. This would r·educe the number of appeals· under 
the Letters Patent. 

(b) In our High Court no appeal under the Letters Patent is allowed 
irom the order of a single Judge in revision. 

20. There are not many frivolous second appeals filed in our 
High Court. Some second appeals are admitted and ultimately 
decreed by some Judges which other Judges would have rejected summarily. 
This introduces an amount of uncertainty as to the advice a vakil is called 
upon to give as regards the advisability of filing a second appeal and this 
uncertainty leads to the filing of some so-called frivolous appeals. The 
Patna High Court is strict in admitting second appeals and consequently 
not much harm is after all caused by the filing of these appeals. 

I would not curtail the right of second appeal. 

21. I would not agree to the suggestion. that the appellant should be 
compelled to deposit in full the decretal amount before the second appeal 
is allowed to be filed. Money is not plentiful in this country and such a 
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rule will work great hardship .. Moreover frivolous second appeals are almost 
always rejected under Order 41, Rule 11, Civil Procedure Code. 

22: Th~ power given u1_1der Order 41, Rule 11, is duly and systematically 
?xerc1sed ~n ~econd and miscellaneous appeals in the High Court, but seldom 
11_1 the. D1stnct. Co:nrts. I would suggest that that power should be exer­
Cised m the D1stnct Courts as well in respect of miscellaneous and rent 
appeals. 

23. I do not think that the right of application in revision to the Hio-h 
Courts is much abused. I am opposed to the s~ggestion that in cases ~f 
revision under the Provincial Small Cause Courts Act the decretal amount 
should be deposited in Court, for reasons similar to those given in answer 
to Question No. 21. Nor would ·I prohibit petitions for revision of inter­
locutory orders, inasmuch as· many a time they serve a very useful purpose 
by preventing wholly unnecessary subsequent proceedings which take up 
a great deal of time of the Courts and cause the parties' much worry and 
expense. Moreover, the High Court is generally very reluctant to inter­
fere with interlocutory orders except where but for such interference grave 
injustice is apprehended. 

24. The answer to this question will. be found in the previous and suc­
ceeding answers. 

25. I would suggest that in addition to service through Court peons 
processes should always he served by registered post. Application of the 
procedure under section 106, Transfer of Property Act, to civil suits is not 
Q.esirable. 

26. The forms of plaint given in the Civil Procedure Code are not 
adhered to generally. Very often matter of evidence is introduced into 
the pleadings. This, however, does not cause much harm to anybody and 
sometimes helps the other party in ascertaining the case of the party 
pleading more fully. But the more serious defect is that particulars of 
fraud, undue influence and coercion and the like are many a time not 
given. I would suggest that Courts should have the power to compel the 
party so pleading to supply the particulars either of its own motion or on 
the application of the other party and to refuse to take cognisance of that 
part of the case if the order to supply particulars is not complied with 
within the time fixed. This object could also be achieved if Courts were 
to give more attention to the framing of issues and examination of pleadings 
in connection therewith and to refuse to frame the issue upon the point 
unless the particulars are so given. In practice the framing of issues is 
treated as a formal matter and Courts are reluctant to examine the plead­
ings and understand them thoroughly at that stage of the case with the 
result that unnecessary issues are framed and unnecessary evidence adduced 
on those issues. 

27. The provision of Orders 7 and 8 of the Code of Civil Procedure are 
much neglected in this province. • 

28. I think that the more extensive use of the post office for the service 
of notices and summonses will be effective. 

In the absence of an identifier the village chowkidar should always be 
requisitioned by the Court peon for the purpo~e of identification, when 
acting as identifier the village chowkidar should be required to make a 
verified statement of such identification and service on a form to be specially 
prescribed therefor. The filing of affidavits of service by the party or his 
servant has become a mere form, is no effective safeguard against suppres­
sion of proce~ses and should he dispensed with. Such affidavits have been 
dispensed with by the Patna High Court with regard to cases in the High 
Court. 

29. It is not advisable to require the parties to give a regi~tered 
address service at which should be deemed to be good service for all the 
purposes of the suit and execution. 
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30. It is desirable that the process-server should always report himself 
to the pleader of the party on whose behalf he is taking out a process for 
service. 

31. See answer No. 26. 
32. The provisions of Orders 10, 11 and 12 of the Code as regards the 

examination of parties, discovery and admission of documents are seldom 
resorted to in this province. 

This neglect of· the provisions of Orders .10, 11 and 12 of the Code is 
due to the fact that suitors very seldom seek the advice of their lawyers with 
regard to evidence that they should call, and consequently the lawyers know 
very little about the case in its earlier stages, and are unable to offer advice. 

I would suggest that as soon as the issues are framed Courts should be· 
required to call the attention of the parties or their pleaders to the provi­
sions of Orders 11 and 12 of the Code and take steps in connection therewith 
within a time to be fixed by the Court. 

33. Yes, the examination of both parties not merely with a view to· 
ascertaining what the points in controversy are at the first hearing, but 
as part of the trial at the beginning of it, before any witnesses are 
examined, will tend to minimise the calling of irrelevant evidence and 
unnecessary witnesses. 

I would· not agree to the suggestion that it is o.nly after the examination 
of the parties in that form, that any steps for the summoning of witnesses· 
should be taken. · · 

34. The provision in Order 16, Rule 16, clause (1) is not strictly enforced 
in this province. This is due largely to the uncertainty whether the case 
wiii be heard at all on the next date fixed for hearing. · 

35. It is not correct to say that much unnecessary and avoidable oral 
evidence is let in the Courts in this province in any appreciable number of 
cases. On the other hand, in· the majority of cases tliere is paucity of oral 
evidence due mainly to th~ inability of the parties to secure the attendance· 
of all the necessary witnesses on the date on which their case may by 
chance come to be heard. 

36. I would accept the suggestion that in enquiries into cl;ims, !!UC­

.cession certificate proceedings, proceedings for removing an obstruction to 
delivery of property, as also in ernparte proceedings, affidavit should be the 
primary mode of proof, and no oral evidence should be allowed except with 
the special leave of the Court. I would not, however, make such a rule 
applicable to all cases in which there is no right of appeal nor would make 
prepayment of special costs a condition precedent. 

37. I would strongly object to the suggestion that Courts should have a 
discretion to fix a time-limit for examination and cross-examination of 
witnesses. The Court has ample power to disallow irrelevant questions. 
There is not much irrelevant cross-examination of witnesses examined in 
Courts: unnecessary cross-examination is almost always held before corn­
missioners. 

38. I would not extend the application of Order 37, Civil Procedure 
Code. 

39. The principle of representative suits cannot be made of wider applica­
tion. 

40. It is not desirable to throw the duty on a legal representative to 
come forward and request the Court to add him as a party on pain of his· 
being hound by the decree in case he was aware of the proceedings. 

41. There is not much delay caused in the Courts of this province in 
appointing a proper guardian ad litem. 

The suggestion that instead of successive petitions being filed, as each 
proposed guardian refuses to act, the plaintiff or appellant should be made 
to name all the possible guardians in one petition and notire should be 
ordered to go to them simultaneously and the Court should appoint at the · 
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ilearing of the petition the one best fitted to safeguard the interests of the 
minor, is a good one. 

42. There is no serious complaint that undue advantage is taken of the 
practice of granting ex parte injunctions and orders. 

43. Judgments in this province are not unduly long in any appreciable 
number of cases. 

44. Points of law going to the root of the claim or defence are not usually 
:ilisposed of before taking evidence in this province. 

45. Pleaders are usually consulted by the Courts in fixing the time re­
quired for arguments but seldom regarding examination of witnesses. 

46. Dates for original or adjourned hearing are not fixed by Judges them­
.selves. This, however, does not lead to delay in disposal. 

47. Trials are sometimes but not frequently delayed by the examination 
of witnesses on commission. This delay may be avoided hy the Court 
examining the witness itself if the witness is at the headquarters but 
unable to attend the Court on account of illness or parda; and in other 

.eases by issuing commission for examination as far as practicable to Courts 
·within whose jurisdiction the witness resides at that time instead of issuing 
it to a pleader. The Judge should, moreover, have power to award costs 

:against a party indulging in unnecessarily lengthy cross-examination before 
:a commissioner. 

I would not insist on written interrogatories. 

48. Insistence on written applications supported by affidavits for ad­
_'journment is not likely to be of effect in speeding up work. 

The amount of day costs which are allowed on application for adjourn­
.ment are not always sufficient to prevent frivolous applications, but I may 
"be allowed to point out that frivolous applications for adjournment a.re not 
·very common and are many a time the result of the inability of the party 
:to secure the attendance of all his witnesses on one and the same day. 

49. In this province suits are generally tried continuously day by day. 

51. Commercial suits are not common in this province and no system 
.of giving special expedition to such cases is therefore necessary. 

52. The amendments which I would suggest in the procedure for obtain­
ing execution of decrees are indicated in my answers to Questions Nos. 53, 

:54, 55, 58, 59, 60, 61, 63 and 64. 
53. I would like that the principle of section 21, Civil Procedure Code, 

should be extended to proceedings in execution, although this will 11ot affect 
any appreciable number of cases. 

54. There is no objection to investing of Courts to which a decree is 
·transferred for execution with t4e powers which the Court which pa-;sed 
the decree has, as to adding of legal representatives, recognition of assign­
ments of the decree, transfer for execution and similar matters. The sug­
gestion is a good one. 

55. The language of section 47 may be safely modified so as to include 
-proceedings taken by stranger purchaser at a Court sale to obtain delivery 
of the property which he has purchased. 

56. (a) The period prescribed by section 48, Civil Procedure Code, should 
not be curtailed. Such a course will only make judgment-debtors all the 
more determined to delay execution in the hope that after the expiry of 
the proposed six years the decree may become barred. 

(b) and (c) Article 182 of the Limitation Act should not be amended in 
the way suggested. except in respect of the starting point which should be 
taken to be the last order on the last application. 

57. I approve of the suggestion to alter section 66, Civil Proce!lure 
•Code, so as to prevent any party to the suit in execution of which sale 
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took place from saying that the apparent purchaser is not the real pur­
chaser and any one from setting up such a plea. I would, however, make 
no exception in favour of the creditor of the real purchaser. 

58. The suggestion made to alter Order 21, Rules 1 and 2, in such a. 
manner as to restrict pleas of payment out of Court, to payment through. 
post office or registered bank or the vakil of the party to whom the payment. 
is made or in the presence of the Sub-Registrar, is a good one. 

59. It is desirable to allow the transferee of a decree to have execution. 
on proof of the transfer by means of an affidavit pending issue of a notice 
to the transferor. · 

Deletion of the second proviso to Rule 16 of Order 21 will work hardship 
because a joint decree does not determine the liability of the judgment­
debtors inter se and many times in an enquiry into liability for contributioro 
it. is found that some of the judgment-debtors are not liable to the rest. 

60. There is no objection to the deletion of Rule 21 of Order 21 
altogether. The change is rather a desirable one. · 

61. No notice under clause (a) of Rule 22 of Order 21 is necessary; A 
notice under clause (b) is, however, desirable b~t it may be ma~e a part 
of the notice of the execution petition in which the substantial relief is 
asked for. . 

62. Yes, a provision in Rule 26 of Order 21 that 'there ~hall be no interiW" 
stay in the case of money decrees will work hardship. I would, however, 
agree that in the case of money decrees. the proviso of Order 21, Rule 26,. 
should be modified so as to give a greater discretion to the Court. 

63. There is no necessity for special notices in the different stages of 
execution proceedings in the case of money decrees sought to be executed­
by the sale of immoveable properties. Nor is there, in my opinion, neces­
sity for such notices even in the case of mortgage decrees. It will be 
enough if the judgment-debtors are given one notice at the beginning and 
are subsequently informed of the date fixed for sale. 

64. I am in favour of a rule that in all cases the judgment-debtor should 
be served with a copy of the prp~amation of sale. 

It is not desirable that writs of attachment and llale proclamation should 
issue simultaneously but at the same time it is certainly desirable that. 
the notice under the proviso to Rule 16, clause (1), Rule 22, the writ of 
attachment and the notice under Rule 66 of Order 21 be issued all at once. 

A riJie that notice of execution petition may be served on the vakil 
who appeared for the judgment-debtor in the suit, is not desirable. 

6.3. I would not approve of the system of the execution of arrest warrants­
by village officials. As a matter of fact there are no village _officials in 
Bihar except the choukidar. 

66. I would not make any suggestion for so altering the present proce­
dure as regards mortgage suits as to make the sale in execution of a 
mortgage decree clothe the purchaser with a right to the property free. 
fron~ future litigation except as indicated below. I would accept the sug­
gestwn-

(a) That with the plaint the plaintiff should file an incumbrance 
certificate. 

(b) That the persons whose names appear in such incumbrance certi­
ficate or their legal representatives should as a rule be made­
parties and that failure to do so should 

1
make the ~uit liable 

to dismissal for non-joinder of parties. 
(r) That all parties to the suit should be allowed to plead their rights­

to the mortgaged properties and that such · ricrht should be· 
finally determined in that suit. " 

ld) That no period of grace is necessary. 
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It is, however, not desirable to force prior· incumbrancers to participate. 
,1n the sale without their consent. 

There is no necessity for a final decree in simple mortgage suits nor is 
tl.ere any necessity to have a separate personal decree where the security 
.has been exhausted. 

67. There is not much delay caused in the disposal of execution pro-· 
ceedings by orders staying such proceedings made by the Appellate Courts. 
I would not invest the Appellate Courts with jurisdiction to award 
exemplary compensation as suggested in this question. 

68. I would curtail the power of co-ordinate or inferior Courts to grant 
injunctions to stay execution of other Court's decree by laying down that 
such i_njunctions shall not, except for special reasons, be granted unless 
.sufficient security is given. 

70. Execution proceedings are frequently delayed by absconding judg­
ment-debtors. Arrest before judgment is unknown. Attachment before judg­

' mont does prevent delays. I would suggest that decree-holders should be 
given the right to seek execution both by arrest and sale of property at the 
same time. 

71. No amendment in the law of evidence is necessary except as indi­
cated in my answers to Questions Nos. 72 and 73. 

72, It is not necessary to retain the provision that the plaintiff in a 
·mortgage suit must call an attesting witness; but valid attestation in case 
execution is prove1 may be presumed in case of registered mortgage bonds. 

73. It is desirable to allow the parties to consent to secondary evidence 
being given in any form. 

74. The law of limitation may be made more stringent by so altering 
section 20 as to place payment of interest on the same footing as payment 
-of principal. · 

76. It is not desirable to make partitions of immo-veable property com­
-pulsorily registrable. 

78. The doctrine of part-performance should not be allowed scope in the 
country so as to practically nullify the provisions of the Transfer of Pro­
·perty Act and the Registration Act. 

79. I would not approve of a rule that the discharge of obligations 
created by registered documents should be only evidenced by registered 
-documents. 

80. I am not in favour of a rule that no Court should entertain a plea 
that any party executed a document unless it is registered. in the case of 
persons who cannot sign their nmhes. But the making of finger-impression 
should be insisted on in. such cases. 

81. Yes, I agree tliat the ple::t of Benami should be done away with. 
Such a rule will assist in realization of the fruits of a decree speedily and 
reduce litigation to a very large extent. 

82. I do not think that it is desirable to attempt to put down frivolous 
suits by enhancing the rates of Court fees. 

83. It is necessary to retain the provision that a mortgage deed shoulJ 
be attested. 

84. Champerty and maintenance are not common in this province and 
I would not make any suggestion to prevent them. 

815. No, I would not give to the Court power to refer any cases to 
referees. 

86. I do not consider that multiplication of law reports has interfered 
with speedy justice. 

87. I do not think that further codification of law is desirable. 
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Mr. NARESH CHANDRA SINHA, Representative, Vakil~' Asso• 
ciation, Patna High Court, c:alled and examined on 

Wednesday the 9th July 19~4. 

Chairman.-You are 1\.lr. Sinha? 
A. Yes. 
Q. You are reprP.senting the Valdis' Association of this High Court. 
A. Yes. 
Q. I suppose you know the ordinary training that is given to the pleader 

.in a District Court? 
A. Yes. I myself 'practised for' some -time in the District Court. 
Q. I understand it consists of taking the LL.B. degree at the University. 
A. Yes. 
Q. The Bachelor of Laws degree is taken after the Arts degree. 
A. Yes. . 
Q. Everbody is a B. A. before he begins his B. L. course. 
A. Yes. · 
Q. How long does an ordinary man take to get his Law degree when he once 

takes to study law? · 
A. Three yea~. 
Q. What he gets, I take- it, is a good deal of theoretical law. I mean he 

gets probably stiff examinations in Hindu Law, the Code of Criminal Proce­
.dure and the Code of Civil Procedure . 

. 4. Yes. 
Q. I think it is not practicable to give him more than an academic know­

ledge of the Code of Civil Procedure. 
A. Yes. 
Q. The result is that most people here, as most people in England, get a 

"Working knowledge of the procedure after they are admitted to the Bar. 
A. Yes. '··' 
Q. But, in order to get a working knowledge, is it not necessary that there 

should be some systematic study of a more practical kind than a man gets merely 
when he is a student? 

A. I think so. 
Q. Can you tell me up to what extent in this province in the mofussil bar 

senior men in good practice let juniors work with them or for them so as to 
€ain experience? 

A. Yes, to every senior pleader are attached a number of juniors. 

Q. Do they pay for the privilege or does he pay them? What is the 
.arrangement P . 

A. No payment on either side. 
Q. I suppose sometimes if a cli~nt engages two pleaders, the junior may 

get something from the senior in that vyay. 
A. Yes. 

Q. Speaking of the province as a whole, is that system of practising with 
senior people s& well organized and so systematio that the junior pleader does 
,get a good practical training in a couple of years or so? 

A. Not always, because many of them don't get an opportunity to attach 
.themselves to senior ple~ders. There is no room for all .of them. , 

Q. The people in good practice can't have all the people coming along and 
I dare say when they once get a pretty good man, they try to keep him with 
them for 5 or 6 years. · 

0 
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A. -Yes. \But, as soon as the junior pleader gets into some practice, h~ 
sets up independent practice. 

Q. Would it be a hardship -or would it be an improvement if some arrange­
ment was made ·ror examining in a. practical way young pleaders, say, after a. 
year or two at the Bar in such things 88 drafting pleadings, settling interro­
gatories and the sort of a thing that a. man ought to learn in chambers? 

A. Yes. I think it would be an improvement, tust as they have it in the· 
High Court. ' 

Q. Do you think there will be very strong feeling against requiring the man 
to sit for another examination after he had qualified himself to become a member 
of the Bar? 

A. If the examination is not very stiff, it would certainly be useful and 
there will be no objection, because that would be decidedly an improvement. 

Q. I suppose it would not be possible in an ordinary Sadar station to pro­
vide anything in the way of practical lectures for young pleaders. 

A. No. 
Q. All that you can do would be to expect them to make use of their firsb 

year's time. · 
A. Yes, practically chamber work. 
Q. As regards the opening of cases in a mofussil court, utilising the orders· 

about discovery and admission and interrogatories, don't you think that some­
thing might be don~ to require these things to be carried out in the mofussil 'r 

A.Y~. . 
Q. I!'! your Bar in favour of opening cases? 
A. Yes. But as a matter of fact in the mofussil cases are hardly opened 

except in big cases. 
Q. I understand the difficulty is that he gets very scrappy instructions. 
A. Certainly he gets them only at the last moment. 
-Q. He does not really know what his case is or with what evidence he is 

going to prove it and sometimes his opening would rather display the badness­
of his instructions. 

A. It is no~ generally in every case but only in big cases. 
Q. Is there any way in which you could make the opening of a case more 

practicable and more useful having regard to_ the bad state of preparation of 
cases? , 
' A. I believe if the provisions regarding interrogatories and discovery are 
more largely resorted to, at the earlier stages, then the pleader ·will know mor~ 
about the case and will be in a better position. As regards discovery and 
interrogatori~ if the court disallows costs to the party who could have proved 
his case by serving interrogatories or by inspection of documents but has not 
done so, then something might be done. 

_ Q. Is it bec~use the pleader is not properly paid that he takes no troubl& 
to advise his clients as to interrogatories and so on? 

A. No. They don't get any lump sum. They get extra fees for all interro­
gatory matters.' Generally a fee for every work is paid. 

Q. A pleader is engaged only to dr~;~ft 'written statement and submit it in 
court. Then he is not engaged. The party goes in for another pleader in the 
meantime. How could you bring about the state of affairs that the pleader, 
after settlement of issues should be properly paid and_ he should be paid to 
attend to that case doing everything himself? · 

A. It is not possible. Unless the habit of the litigants is changed, I don't. 
think that there is any remedy for that. 

Q. But you can nat expect a pleader to be worrying in his own time about 
.the interrogatories? 

A. Yes. The litigant is almost ignorant of the provisions regarding in­
terrogatories. Perhaps the only way would be to make the judge go into th& 
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matter better and that would also a11sist the parties, regarding interrogatories, 
.and discoveries. 

Q. Now these are the main points about actual trial. Have you really 
.any difficulty about the people cross-examining for a ridiculous ltmgth of time? 

A .• Sometimes .• But all depends upon the personality of the Judges. · 
'- . 

Q. So far as examination is concerned there is waste of time. As regards 
cross-examination is it bad enough to make it necessary to inttoduce a change 
in the Law? I mean, giving Judges power. to shut down cross-examination. 
more than what they have in this province? 

A. Most:y there are .Pig cases, where there may be too many witness~s. It 
~epends upon the pleader cross-examining and the Judge. Some pleaders cross 
examine for hours together and if the judge be weak he does not stop him, but 
to stop, the Judge has sufficient power. He has sufficient power to disallow 
irrelevant questions also. If he is a strong Judge he may curtail the examina­
tion. It also depends upon the nature .of the Counsel. If the suit is in a 
.Subordinate Judge's Court it takes an inordinate length of.time. 

Q. How is it? Is that because the Subordinate Judges expect more? 

A. No. It depends, possibly qn the suit. 

Q. Now, tell me, apart from that, is there· inordinate .delay caused by 
~ommissioners and is that really difficult? · 

A. There it is really difficult. The witnesses are to be examined in a. 
town where there is a Court. The Court itself should examine, if possible, 
witnesses, and should insist, so far as possible, , that they should come to 
·headquarters and examine them there. 

Q. Could yon utilise the better senior type of men for commissioners. Now 
they have young pleaders, with very little experience. Can you get commi&­
sioners with power to disallow questions? 

A. He does not know pmch of the case, and will have to depend upon the 
.documentary notes. If you could get good ~en, it may be in many cases, 
they would dispose of the matter more easily. . 

Q. What about pleadings under this section? 
.4.. My experience in Bihar is·"that evidence is called for many days, but they 

don't give enough particulars as they ought to give. 
Q . .At the time of the written 1>tatement are the parties given some little 

time for the settling of the issues, and is it adjourned say for a week? 
A. Yes, they adjourn it for some time. . 
Q. And that of course· is the time at which the pleader on either side ought 

to ask for such particulars as he wants. T_he Judge ought to explain that it 
is so. , \ 

A . . Yes .. Some :Munsifs state issues as soon as written statements are filed. 
Q. Have you imy objection to the transfer of some cases from the District 

Judge to Sub-ordinate Judges? 
A. No. In acquisition cases, probate and succession certificate proceed-

ings this may be done. 
Q. Do you think that :Munsifs could do some such work? 
A. :Munsifs to a limited extent. Subordinate Judges co-qld do that~ 
Sir T. Desikachari.-Q. Then the only difficulty is administra.tionP 
A. Yes. If a Registrar is appointed that difficulty will vanish. 

Chairman.-Q. As regards estates being administered, do you think it would 
be possible to leave the actual administration work of \he estate to district 
officers and not to judicial officers? Even from their own admission it ;il 
evident that even quite good judicial officers are not' good 'idministrators of a 
zamindari. 

A .. It might be entrusted to revenue officers. 
o2 
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Mr. Ju8tice Stuart.-It is the case in other provinces too. When a District 
Judge gets anything which he can call an estate say three or four villaaes it 
is easily arr~nged when he hands over the administration to the Collecto~. ' 
. A. Here it is not the case. I know one case when the District Judge 
at Bhagalpur handed over the estate to the Collector to manage it under a 
District Judge. • 
• ChairmatJ..-Q. There is .no difficulty about management. The estate can be 
leased out to other propr1etors and the Collector 'has simply to supervise • 
• !s~auming that in a case like that a large estate is leased out to small tenants 
how do the parties bid? Do they bid more than really they can pay with the 
result that the tenants are rather oppressed? 

·A. No. 

Sir T. Desikachari.-Q. Under the Religious Endowment Act is there any 
i)bjection under section 18? 

A. No. Not under the Act but under section 92. 
Chairman.-Q. Coming to the suggestion of a registrar would you agree to 

have another man, call him by whatever name, in order to get a unified office 
serving all the courts at a central station? 

A. Yes, that is a good idea. 
Q. They should not be merely a sort of personal assistant to the District 

Judge, but a Registrar with a unified office with time to look after the office. 
A. Yes. 
Mr. Justice Stuart.-Q. You say a Registrar. There might be two regis­

trars in a large district, where one would be a personal assistant to the District 
Judge and the other would be more as a Registrar ih an English County?' 
Don't you think it is also necessary to relieve the District Judge of a large 
amount of his routine work? 

A. Some of it will go to the Registrar. 
Chairman.-Q. What do you think of the present system? 
A. There is no responsibility in the work under the present system. 
Q. I suppose you could tell us the practice here as regards first appeals as to 

the printing of books. As I understand cases are only printed in Privy 
Council form if they are likely to go there and if they are over Rs. 10,000. As 
regards first appeals over 5,000 but not over 10,000, what is the practice in 
your court? 

A. Paper books are printed generally locally by the High Court office. 
Formerly they used to be in the same form as the Pnvy Council but now they 
are not. 

Q. I want you to appreciate what the difference is? The Privy Council 
lays down that papers are to be printed in a certain order. 

A. There is no difference as regatds that. The difference is only in shape. 
Q. But apart from the form is there any difference in principle? • 

A. I do not think that there is any difference. As regards Privy Council 
cases they print each document separately. If a document is finished in the 
middle of the page they do not print on that page anything else. 

Q. Now as regards first appeals you endeavour to print everything that 
may possibly have to be referred to? 

A. Yes. 
Q. And I understand that if you do not, you have to give notice to the 

other side antl have to wait and see whether. the court; would give you leave. 
I think the court generally gives you leave. 

A. ·res. 
Q. As I· understand in some cases -a great many formal documents are 

printed when all that is wanted is the ·heading of the column. 

~- Yei. 
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Q. Can you help us to put that down? The Privy Council, in their 
rules, have got a very strict injunction that 'the registrar should be on the 
look out that unnecessary documents are not printed. We understand that 
the Privy Council refused to look an appeal from the Lahore High Court 
till they had taken all the papers and torn out about 150 pages and then 
they made a proper order as to costs and made some remarks. It seems that 
for some reason or other people love printing unnecessary numbers of pages. 

A. So far as this court is concerned there has been a great improvement. 
I was also in the Calcutta High Court and there they used to pnrl't a large 
amount of papers which were absolutely' unnecessary; for instance to prove 
your possession you have to print one or two receipts but there they used to 
print the whole of the iuma-bandi • . · Here there is a vast improvement and 
whenever the matter comes before a registrar he looks into that. 

Q. Does the registrar apply his mind and really settle the list of the 
documents t~ be printed, or do they print the whole thing? 

A. If there is no objection they print the whole thing. As a matter of 
fact, I was there yesterday and I found that there was an objection in one 
case. One pleader wanted to have 200 rent receipts printed whereas th«o 
registrar printed o_nly the first and fue last .. 

Q. That was a case where the other man took".objection? 
A .• Yes. 
Q. Are you sometimes questioned by the respohdent that appellant has 

not printed this or that, which he ought to have printed? 

.1. The rule is that the appellant must print not only· his papers but 
also other papers upon which the decision of the case depends. 

I 

Q. Would you have any objection if it is laid down that it should be the 
duty of somebody, the registrar or at any rate some senior person, to examine 
the question of unnecessary printing, so that the registrar may pass orders 
upon the matter to keep down foolish printing of papers P 

A. That would be very good. Of course unnecessary papers are ·printed 
and sometime the court does not allow cost for that. 

Q. Has your c,ourt made such. orders? 
A. Yes. Wheri unnecessary p~pers are printed no cost fs allowed for that. 
Q. Have you had it suggested that it would be better if Rs .. 5,000 limit is 

raised and that appeals should go to the District Judge and second appeal 
to the High Court;> Is there any dema!ld for any change of that sort? 

A. No. 
Q. You would prefer to leave it at Rs. 5,000? 
.1.. Yes. 
Q • .At present it goes to the High Court both on facts and law and it 

had the advantage of eliminating an appealing stage which may last for 
three years? 

.4 .. Yes. I 

Q. The disadvantage is that printing for first appeal is very costly and that 
you print nothing before the District Judge and therefore people might get 
it decided cheaper? 

A .. One of the remedies would be to reduce the cost of printing. 
Q. Do you not think that if the bulk of papers is printed, the things which 

only require occasional reference and a short amount of attention might not 
be printed at all? 

A .. So far a& certain kinds of papers are concerned, for example juma­
!ia11di, only extracts may be printed. They should not be eliminated altoge­
ther but extracts from them should be printed to give an idea of the whole 
thing. 
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Mr. Justice Stuart.--Q. Take ~he question of evidence. You know in . 
some cases the printed evidence exceeds 300 pages. Would it not be· possible 
to ask the counsel as to what evidence of the witnesses he is going to refer P 
There may be 80 or 90 witnesses whose evidence would never be referred to. 

A. It is very difficult. Unless you read the whole of the evidence, you 
cannot be in a position to say as to what should be printed. 

Q. Would there not be a saving of money and time if people do that? 

A. There may be a saving of time and money "but there are various diffi­
culties. Most of the :first appeals come to seniors and the list is prepared 
by juniors who say as to what should be printed and what should not be 
prin~ed. 

Q. That is the r~:>ot of the whole evil, that there is no consultation between 
the junior and the senior. It is done in England. 

A. So far as :first appeals are concerned I do not know what benefit there 
will be in consultation between the junior and the senior. 

Chairman.-As a matter of fact, in India I take it the paper book when 
it is printed serves as a brief practically to the senior man. He gets his ins­
tructions from it, but if you are to provide him with copies of the whole 
proceedings beforehand, it will'be a matter of very conSiderable expense. 

A. There is one difficulty which I feel and it is this. When the case is 
argued, many questions arise in almost all cases out of .discussions between 
the judge and the counsel which were not thought of before. Therefore it lS 

better to have the whole of the paper book printed because in its absence 
references have to be made to the original records. 

Q. As regards second appeals, I suppose, you know tJ:tat a great bulk of 
the second appeals in this court are of very small valuation and a large 
number of them are small matters under the Rent Law, and there are other 
matters also. I suppose those that are below Rs. 500 in value are something 
like 70 per cent. 

A. Yes. 

Q. One understands easily enough in India that a small valuation does 
not necessarily mean an unimportant case. It may be of great importance 
first of all to the parties and one understands too that there is a point of law 
that requires careful attention because a bad decision gives a lot of trouble. 
Our present method is that we let in every case whether it is really import­
ant or not. We let them all come in without any discrimination between 
cases that require a third hearing and cases in which the third trial is an 
abuse. 

A. You cannot draw a line because a small bit of land or a small variation 
in rent, however small, may be of greater importance to the poor tenant 
than to the proprietor. • 

Q. That is perfectly true, but still it is an exaggeration to say that the 
bulk of small cases really ought to have three hearings. In India the trial 
llf a case instituted by a man takes about a year or nine months, then he files 
an appeal which may also take nine months or a year and then comes the 
second appeal involving points of law which, if it is allowed at all, will go 
()n for two years? 

A. Well in India it is rather very necessary because a small bit of land 
may be of very great importance to the tenant . 

.. -Q. I know. It makes him litigate anything and everything. Unless it 
is really impossible to find out a case where justice requires a third hearing, 
where· it does not it is rather tragic that so many second appeals should be 
allowed when the proportion of success is so small as it is? 

A. 1\Iany of them are dismissed outright as soon as they are filed. It 
entails no hardship. I think it is a sufficient safeguard. The registrar 
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does this work. These appeals pass through him, and then; if necessary. 
they come to the bench. 

Q. How do you find Order 41, Rule 11, ~working here in Patna? I think 
if there is a point of law, it is admitted. 

A. No, not merely a point of law, but a substantial point of law. 
Q. Does it always require a substantial point of law? 
A. Yes. It does not require a simple point of law, but a substantial 

point of law. , , 
Q. Do you think that the judges work it all right? Do you believe in the 

way in which some judges work it? Do they admit appeals if there is a 
aimple poin~ of law? 

A .• Not here in Patna. In Calcutta in old days especially I found that 
aome judges seemed to admit these appeals rather more lavishly. But there. 
it was a case of extreme latitude. Here in Patna we have got almost one 
uniform system. All these appeals first go to the registrar and, if the 
registrar does not admit, they go to the bench and generally before a parti­
cular bench for some time. There is one uniform system here. 

Q. Of .the&e admitted under Order 41, Rule 11, have you any idea of tht 
proportion of success? , ' 

A. I think 10 per cent. judgments were revers.ed outright and there may 
be 10 per cent. to 20 per cent. of cases in whicli .there was a remand. In 
t~mall cases raising points of law, there is the first appeal, then the second 
appeal and there may be a Letters Patent appeal and then there may be a 
remand. I would suggest that the hearing of appeals by a single judge 
should be done away. with because 50 per cent. of these cases are appealed 
to under the Letters Patent. The Chief Justice and other Judges hear Letters 
Patent appeals. They are first put up for preliminary hearing and some-of 
these cases are dismissed outright, but some pass through the preliminary 
hearing and they are finally heard. To obviate this double hearing, so far 
as possible hearing by single Judges should be dispens~d with. 

Dr. DeSouza.-There were 34 Letters Patent appeals last year. 

A. Last year the single Judge did 'not sit for a long time. He sat for a 
little period. 1 .·' 

Q. The figure which I have given relates to 1922. 

A. I believe it was much larger before that. In former years I have seen 
the number rising to or over 100. The single Judge used to sit for a longer 
period. 

Chairman . ...:...Q. What I want to suggest is that if you look to }ndia as a 
whole, it is impracticable that on the civil side single Judges should not be 
used at all. Some High Courts could not manage their work at all. At this 
moment in Burma, single Judges hear appeals up to Rs. 3,000 and by the 
Burma Letters Patent there is no Letters Patent appeal except on certificate. 
I am suggesting that it should be applied in Bengal and Bihar . 

. 4.. There is no reason why these cases should not be tried by two ·judgea. 
As a matter of fact I find so many of these judgments set aside. • 

Q. Have you eve·r thought of India as a whole why small cases should not 
be tried by a single Judge. For instance let us take criminal work in 
Burma it is being done by a single Judge; so in Punjab except for transport­
ation for life, and so on in other Provinces. What is the principle that 
when it comes to civil work, even in small cases it requires two Judges to d~ 
justice? ' 

A. As a matter of fact in criminal cases here, cases of imprisonment up 
to six m.onths, are tried by two Judges. 

Q. Looking at India as a whole, don't you think that we in Bengal and 
Bihar have got rather large notions of the rights of a small appellant t.o 
have his case tried by a Bench? · 
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A. I would rather think that in some of the other provinces the people 
have got a narrower notion. 

Q. Would you be content to say this-that every time a case comes to the 
High Court, the High Court should make up its mind one way or another­
if· it is necessary to try it by two Judges, finish it and if it is a case that 
can be tried by one Judge, for God's sake, finish it. Is not that reasonable? 

A .• Yes. He can ask and that is often asked. 
Q. If there is anything in the request, it is generally granted. 
A. Yes. · \ 

Q. Don't you think that this whole business of giving a man a third and 
fourth trial in order to get a final decision from the High Court is an 
execrable method? · · 

A.. There should be no fourth trial. So far as Bihar is concerned the 
difference is not much. As 1\fr. James said, the difference is 30 cases. Thera 
is no practical difficulty here. The single Judge, here, I believe has not more 
than 100 cases .. 

Dr. DeSouza.-Q. What is the limit here for a single Judge's jurisdiction? 
A .. Rs. 500. It has refently been raised to Rs. 1,000. 
Mr. Justice Stuart.-Q. Do you mean to say that there are only 100 cases? 
A. There are great many more. But many case-s are 'not tried by tha 

single Judge himself. Cases under Rs. 500 ordinarily go to a Bench. 
Sir T. Desikachari.-Q. I find that 480 of the aEPea1! are summarily re­

jected. By whom are they rejected? 
A. By a Bench. 

Chairma11,.-Q. Do you find as a rule that you do get a less satisfactory 
hearing before a single Judge who is taking all the responsibility than you 
do before two Judges sharing the responsibility? 

A. Two heads are better than one. They hold consultatio~ among them-
selves. · 

Q. You agree with me that Letters .Patent appeals that are brought into 
the High Court are brought generally after getting the views of the High 
Court practitioners. 

A. Yes. 
Q. The other appeals are often br~ught after getting the opinion of a 

junior practitioner of the District Court. 

A. No~ necessarily on the views of the District Court practitioners. 

Q. I mean that the average number of appeals brought depends not only 
on the judgment but it also depends on the discrimination and care with 
which the Bar selects cases to bring in appeal; and when 40 to 50 per cent. 
of t'he second appeals are kept out under Order XLI, Rule 11, then the nnm­
ber of successful second appeals would be very small compared to the total. 
But in Letters Patent appeals where nobody brings the appeal unless upon 
pretty good advice, you would expect a higher proportion of successful second 
appealS. Ia not the proportion of the successful second appee.ls rather • low 
to the total number brought? 

A. I am not really depending upon figures. I haYe really felt that Letters 
Patent appeals are better disposed of. 

Q. No~ about the revision. You see the damages done by the revisional 
jurisdiction. Presum~bly its final interference does good in lower courts. 
'rhey take very long time. Is it not possible in Bihar for exa.mple, to insist 
upon its expedition? It seems it takes six months. Is there any Tea} reason 
why it should not be done before a month? 

A. Ye-s. it may be done-. I sl.ould think, even 15 days are enough. I used to 
find it within 15 days. Bihar has improved a great deal in that respect. 
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Q. Don't you think that a month is very reasonable time for•a man to 
prepare himself, if so ordt>redP 

A. Oh, yes. 
Q. I have seen reports that it used to take •ix months. What is the caus.o 

for that? 
A. So far as this province is concerned there is not much difficulty about it. · 
Q. I gather that you are not in favour of the view that section 115 should 

not be applied to interlocutory orders? 
A. Yes. 
Q. As a matter of fact, in your expe.rience, in the District Court, do you 

find that cases ~Lre hung up unduly until rules a:re disposed of by the Higb 
Court? 

A. The High Co~rt have issued very few rules. 
Q. Do you think 1t possible in any way to speed up execution matter& 

either on first appeal or second appeal? 
A. It all depends upon the stay order. Sometimes it happens in th_ese 

execution cases, 118 a matter of fact, that the judgment-debtor makes a lot · 
of delay in the proceedings in execution .cases. , 

Q. Have you any suggestion to get over thatf . 
• . I 

A. Judgment.debtors have various troubles and. there is no remedy. So 
far as appeals are concerned, they should be allowed because a great deal of 
matter concerning them arises. 

Q. Between the parties to the decree is appealing necessary? 
·A. Yes. 

Q. Now take section 47. Between parties to the decree, if a party has 
bad a decree against him is not that rather a stronger case than usual for 
making him responsible for giving security P 

A. There would be the difficulty that the application may be barred by limi­
tation. That will prevent justice being done. A decree-holder can execute his 
decree when there is no stay of execution. · · 

Q. Even _if the party never g!(ts stay .of ex~ution· except on terms, is_ it 
always practicable to sell when Q.!( appeal JS pending? 

A. Yes. He can sell. · 
Q. What price is he going to getP 
A. If it is a third party purchaser the sale will not be set aside. If the 

decree-holder purchases the sale will be set aside. 
Q. Third party knows that there is an appeal in which the judgment. 

debtor is attacking the decree. Would he be safe in buying itP 
A. If he has the knowledge then it would not be safe. It must be a 

bona fide pur~hase. 
Q. Now claim cases. What is the practice in this province? Does he ut1ually 

get a stay of execution P . 
A. Sometimes he gets a stay and an injunction. 
Q. And the suit under Rule 63 goes on. He can bring Rs. 10 court fee 

and the debtor can putt up all his relatives to bring a suitP 
A.. On the material before it the court has to decide if it is really a 

bona fide one. If it is not bond. fide then the court need not give an injunc­
tion. Discretion is to be given to the judge. 

Mr. Justice Stuart.-Q. I have seen a case at Agra where a property could 
not be sold at the end of 20 years. Every time the debtor brought up another 
relative to bring a suit. 

A. The court ,should not take this case into consideration. Discretio• 
should be given to the court. 

ChaiNTl(J,n..-Q. Tell me in such cases do they grant an order to recover 
the mesne profitsP Do they take any care for the decree-holder at allP 



420 

A. I don't think they do. One thing more I wish to ask. This Committee 
is the Civil Justice Committee and it embraces an enquiry into the dP!a:v 
in civil cases. Now there is apart of this province called the Santa·! 
Parganas. It has six sub-divisions or districts with a population of about 30 
lacs. About 7 or 8 lacs of these are aborigines and the rest civilized being 
mostly Hindus and some Muhammadans. Portions are Bengali speaking or 
Hindi_ speaking. Administration of justice is car;ried on in this province by 
two different courts. (1) Courts established under Act 12, 1887. (2) Court"! 
under Act 31), 1885, established under the authority of the Lieutenant-Gov­
ernor. They try suits up to the value of Rs. 1,000 and less. The appeal in 
these caseg goes to the Commi&sioner _of Bhagalpur. Cases over 1,000 are 
tried by subordinate judges just as in the regulation districts and the appeal 
is to the Deputy Commissioner and the District Judge and then finally to the 
High Court. Each D!strict has a Sub-Divisional Officer invested with the 
powers of a Subordinate Judge under Regulations 5, 1883. As an officer 
appointed by the Lieutenant-Governor he tries suits up to 1,000 against Deputy 
Collector's decisions and administrations, looks after appeals governing suits. 
There is a great deal of delay in these courts. In the dayii when I was there 
it used to take 7 or even 8 years, These Subordinate Judges are sometimes 
taken out in the mofussil miles away in the hills and one instance 53 miles. 
That causes great inconvenience. As 99 per cent. of these cases are between 
non-aborigines it will be good if whole-time Subordinate Judges could be 
;:tppointed. 

Q. As regards this question has that been noticed in the local council? 

A. The local council is making a Santa! Parganas regulation. Some 
regulations have been passed but so far as the administration of civil justice 
is concerned not much was done. Circulars are.now issued to try these cases 
at the headquarters :.s far as possible and to try them as speedily as they can. 
But for sometime past there has been great accumulation of work. 

Sir T. Desikachari.-Q. Are there settlement officer~ still? 

A. Settlement is still going on in some parts. Cases relating to land 
-can be tried in these courts. There is not much delay in settlement courts. 

· Q. It is not much use our recommending the same thing, if already it has 
been put up to the Local Government and they for any definite reason have ex­

pressed an opinion that the door is shut. 

Mr. Sinha.-As regards administration of civil justice it has never been 
properly stated. 

Q. At any ·rate if we think fit to recommend we have no reason to apprE.'­
hend that the Local Government would not consider it on its merits. 

A. No. 
Q. It is no question of anything except efficiency . 
. 4.. Yes. 
Mr. Justice Stuart.-Then separate arrangements will have to be made. 

A. As a matter of fact recently I think another case is before the Privy 
Council. It is a difficult case relating to underground rights of coal-field. 
Coal cases are always important. Lately it had to be transferred to Bhagalpur 
and it was valued at rupees ten lakhs. • 

Sir T. Desikachari.-Q. What is your proposal? 

A. That there should be a whole time Subordinate Judge for the whole of 
Santal Parganas, or if necessary there should be an itinerant Subordinate 
Judge who may sit at Bogar and Raj Mahal. 

Q. Subordinate Judges under the Civil Court Act? 

A. Yes. Sub-Divisional Officel' hears these cases as Civil Court Officer. 
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THE CENTRAL PROVINCES AND BERAR. 

Evidence recorded at Nagpur. 

PRESENT: 

The Hon'ble Mr. Justice G. C. Rankin, Bar.-at-Law, Chairman. 

The Hon'ble Mr. Justice L. Stuart, 
O.I.E., I.C.S. 

Dr. F. X. DeSouza, I.C.S., Bar.­
at-Law. 

Diwan Bahadur Sir T. Desika 
.Achariyar .Avargal, Kt. 

Mr. D. G. Mitchell, C.I.E., 
I.C.S., Legal Remem­
brancer: 

Dr. H. S. Gour, M . .A., 
D.Litt., D.C.L., LLD., 
1\I.L . .A . 

Mr. C. V. Krishnaswami .Ayyar...,.-Secretary. 

List of witnesses examined at Nagpur. 
. . 

Tuesday, 15th July 1924. 

1. Mr. G. B. De . • Sub-Judge, Burhanpur. 
*2. Mr. M. B. S. Niyogi • Pleader, N agpur. 

Wednes~y, 16th July 1924. 

3. l\Ir. Ramrao l\Iadhorao Mandle­
kar. 

4. l\Ir. K. L. Pande . 
5. Mr. K. B. L. Misra • 

Tenant, Nagpur. 

Pleader, Ramtek. 
District and Sessions Judge, West 

Berar, .Akola. 

Thursday, 17th July 1924. 

6. Rao Sahib D. Laxminarayan • Landholder and Contractor, Kamptee. 
7. l\Ir. Y. K. Rajwade . . . . Pleader, .Akola. 
8. 1\Ir. Jageshwar Harbaji Parkhi Merchant, Nagpur. 

Friday, 18th July 1924. · 

*9. l\Ir. G. S. Findlay, I.C.S. 
*10. l\Ir. F. E. Sanjana . 
11. Mr. Radhesham Wahi 

District and Sessions Judge, Raipur. 
.Advocate, .Amrooti. 
Secretary, Central Provinces and 

Berar Mining .Association, Kamptee. 

Saturday, 19th July 1924. 
12. l\Ir. G. B. Lule . . . Pleader, Wardha. 
13. Rao Bahadur D. M. Khare • Pleader, Wardha. 

•u. Rai Bahadur D. N.·Chaudha.ri. Pleader, Raipur. 
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Monday, 21st July 1924. 

*15. Mr. S. M. Chitnavis, I.S.O. , 
16. Mr. A. S. Sathe 

*17. Mr. H. D. Coggan 

18. Mr. R. N. Bakshi 

Retired Deputy Commissioner, Nag­
pur. 

Additional District and ·Sessions 
Judge, W ardha. 

Manager,. Central India Mining Com­
pany, Limited, Kamptee; 

Nazir, District Court, Nagpur. 

Wednesday, 23rd July 1924. 
19. Mr. R. M. Bhagade . 

*20. 1\Ir. Habibullah . . . . 
21. Mr. Pandurang Krishnaji Deo­

tale. 

Additional District 
Judge, Balaghat. 

Pleader, Burhanpur." 
Tenant, Nagpur. 

and 

Thursday,r24th July.,l924. 
22. Mr. S. Y. Deshmukh 
23. Mr. Nagji Bhai . . . . 

*24. Rao Bahadur N.D. Wadegaon­
kar. 

Bar.-at-Law, Nagpur. 
M:iddle Class Trader, Nagp"Q.r. 
District Judge, Nagpur. · 

Sessions 

Written statement of Mr. D. G. Mitchell, C.I.E., I.C.S., (not examined.) 

Written statement of Mr. M. B. S. NIYOGI, M.A., U..M., Pleader, 
Nagpur. 

Preliminary.-It is an undeniable fact that the course of justice is inordi­
nately lengthy and means must be devised to reduce delay. It must not, 
however, be ignored that the law courts are the sanctuary of justice and are 
sought for as the last resort by contending· suitors. It must consequently be 
clear that the primary purpose of law courts is to dispense justice. The length 
of time is of necessity a secondary consideration. Concentration of attention 
on accleration 9f speed may in all probability result in the wrecking of justice 
itself. Speedy justice is indeed eminently desirable; it is, however, by no 
means easy to determine the point of equilibrium between maximum speed of 
the machinery of law courts and the dispensation of real justice .• The rules of 
procedure, type of individuals that constitute the judiciary and the habits of 
litigants are the factors which have to be analysed and examined. There is 
room for improvement in varying degrees in all these. Although the essential 
fact is admitted and proper measures are taken, still as a rule, in practice, one 
would rarely- find the work of dispensing justice rise up to the exact t4.eoratical 
standard. There are human elements which upset all theoretical calculations 
and are not amenable to the control of law making. The law's delays mu~ 

. therefore be accepted by the Government as inevitable and endured by the 
people as one of the tribulations of life. 

• Written statements and oral evidence printed. 

Also written statement of Mr. D. G. Mitchell, C.I.E., I.C.S., M.L.C., 
Legal Remembrancer to Government, Centt:al Provinces. 
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Qurdion. I.-Subject to the aforesaid general consideration it may be stat-ed 
that the reasonable period required for disposals is:-

In High Court. 

First appeals, eight months from the date of presentation of appeaL 
Second appeals, (a) nine months in case of intermediate ez parte beari~; 

(b) four months in case of those which could be disposed of under Order 41, 
rule 11, Civil Procedure Code, 

Miscellaneous appeals, same as second appeals. 

District and Bub.Courts. 

Title suits if contested, one year. 
Money suits, six months. 
Appeals, four months. 

In. District Munsif's Courts. 

Title suits, eight months. 
l\Ioney suits, four months. 
Questions fJ and a.-Ordinarily the period aetually taken now exceeds in 

many cases. 1\fain cause of the delay is the shdrtage of hands to cope with 
the increasing volume of work. · 

Apart fro~ the root <!ause, remedy may be suggested as below:-

(i) Improvement in the method of recruitment of. judicial officers and 
special training, 

(ii) Alteration of rules of procedure. ' 

Method of recruitment and training. 

Questions 4 and 5.-The entire judicial service should be recruited from the 
'Bar. Recruitment to Munsifship should be made oy a system of competitive 
examination to be opened to e:H graduates in law who have practised for not 
Jess than two and not more than five years. 1\fembers of the Civil Service 
f>hould not be appointed to any judicial post. High Court judgeships should 
be recruited directly from the Bar; one post on the High Court Bench must 
be reserved for the members of the provincial (judicial) service. 

District Munsifs, after appointment, must work for six months under the 
guidance of Subordinate Judges of not less than ten years' standing. 

(NoTE.-The subjects prescribed for the competition examination should be 
Registration Act, Court Fees Act, Stamp Act, Limitation Act, Succession 
Certificate and Probate and Administration Acts, Guardian and Wards Act 
besides leading cases decided by the Local High Court and reported ·in the 
Local Law Reports). 

Change in. procedure • 

.Question 3.-It should be left to the' parties, through their legal advisers,­
to work out the suit up to the stage of framing of issues. This will obviate the 
necessity of hearings fixed simply for recording pleadings. After the issues are 
framed on mutual, agreement of parties through their legal advisers the case 
should go before the Judge for trial. The Judge should then examine the 
pleadings and the issues struck. He should receive all documentary evidence 
and examine the parties personally at one sitting and order issue of processes tc 
witnesses accordingly. An intermediate date be fixed to ascertain thst ·the 
witnesses are served. In every case the party must be held resfonsib1e for 
the proper service of witnesses. Rules provided in Order 16, Civi Procedure 
Code, 1908, must be rigorously enforced. 



424 

Other minor changes. 

Question ~.-(a) In all regular suits of the value of Rs. 10,000 and abover 
rules must be framed making it compulsory for senior practitioners to appear 
";ith one junior to assist him in the case. 

(b) Frequent transfers must be avoided. 
(c) Civil, Criminal and Appellate Courts buildings must be· so distant from 

each other as to render it difficult for legal practitiopers to appear in all th~r 
courts on the same day. · . 

(d) Special enhanced jurisdiction may be conferred on selected munsifs to 
the extent of Rs. 5,000 in original suits, and up to Rs. 500 in Small Causes. 

(e) District Judges may be relieved of their work in probate and succession 
cases and land acquisition proceedings. They may be transferred to Senior 
Sub-Judges. Public have had no reason to complain whenever this has been 
tried. • 

(f) Village Panchayat Courts must be instituted for trial of minor cases 
involving money claims not exceeding Rs. 100, eject_!Dent and rent suits between 
landlord and tenants, subject to revision by the District Judge . 

. (g) Summary powers under section 128 (2) of Civil Procedure Code, 1908, 
ought to be conferred on selected First Class Sub-Judges allowing a right of 
appeal to the District Judge. No second appeall. should be allowed. 

Question 19 (b).-Appeals-Section 102, Civil Procedure Code, 1908, should 
be amended so as to include suits up to the value of Rs. 1,000. 

_Question 20.-It is probable that out of the many second appeals that are 
, filed in High Courts, some are frivolous. They do not, however, take up much 

time as they are disposed of under Order XLI, Rule 11, Civil Procedure Code, 
1908. No party who has any claim in regard to specific immovable property 
(which cannot be compensated in money) must be deprived of his right of second 
appeal, irrespective of the value of the property. The District Judges, parti­
cularly members of the Civil Service who sit in appeal without adequate 
knowledge and ex:perience, cannot invariably be accepted as final judges of facts. 

Question ·20.-In cases of concurrent judgments of the two lower' Courts 
only, the party should, in money suits, be compelled to deposit the decreta.f 
amount before the date of hearing and not at the time of presentation of appeal. 

In case of revision petitions against the decrees of Small Cause Courts, the 
petitioner must be made to deposit the cost-s in court and decretal amount or 
furnish adequate security. There is really no reason why the plaintiff who· 
wins his cause after a full trial should be placed in a worse position than one­
who manages to get an ex parte decree in his favour. 

As a rule no revision petition except in rare cases should be allowed against 
interlocutory orders. The only restriction that may be introduced is that the 
Counsel should certify that the case i~ a fit one for consideration by the court 
:with a view to shorten litigation or avoid multiplicity of suits. 

. Questions 25, 28, 29 and 90.-Substitution of postal agency for the present 
system of service of processes will not improve matters. The process-servin~· 
staff must be under the direct control of the judiciary. Nor would the e:rlen· 

·;;ion of provisions of section 106, Transfer of Property Act, meet the ends in 
view. Reporting by the process-server to the pleader of the party will nofi 
be salutary since the pleader has to rely on his client. There is likelihood of 
false reports by the parties themselves and the pleader may be misled. This 
will result either in palpable injustice, denial of justice or protraction of pro­
ceedings. This remedy is worse than the disease. 

Questions 25, 28, 29 and 30.-The only remedy is to utilize the services of 
village officials to a greater extent than is done at present. 

Questions 27 and 28.-Plaint and pleadings ought not to be received if they 
are argumentative and verbose. The provisions of Orders VII and VIII ought 
to be more rigorously enforced. They: are generally overlool\ed. 
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• Question. 31.-.A.s proposed in answer to Question 3, the issues should be 
first framed by the pleaders of the parties and the. court should -examine 
.them with a view to make them clear or reduce the nUlllber. 

Question 92.-Provisions of Orders X, XI and XII, Civil Procedure Cod~ . 
.are practically ignored. This is due largely to want of time which a legal 
practitioner can spare in view of the scale of fees he receives for his responsibi­
lity of the entire case. This neglect must continue until there is specialization 
-of work amongst legal practitioners. · 

Que·stion 39.-Examination of parties themselves for the pu~ose oi aUcitin~ 
the nature and volume of evidence will dispense with a good deal of urelevan"G 

·Oral evidence. Apart from this procedure, the Judges ought to get the docu­
ments admitted or denied on the day on which issues are. framed. 'Unneces"Sary 
denial of documents for protracting litigation ought to be visited with penalties 
.in costs. · 

Questions 34 and 95.-As a rule the provisions of Order 16, Rule 16 (1) are 
followed.. There are some cases wherein large number of witnesses are cited 
.to harass the opponent. The remedy in such cases is to penalise the party by 
refusing costs of such superfluous or futile witnesses. . 

Question 96.-If the system of affidavits is introduced as a primary mode of 
_proof to the exclusion of oral examination of witnesses, it is sure to :fling open 
the doors to perjury and fraud. ·. · · · • 

Question 97 . ..:.No time limit should be fixe~ for examination and cross­
examination of witnesses. It ought to be left to the good sense of the· Counsel. 

Questions ~0 and 41.-The work .of appointment of guardian ad litem or 
.adding legal representatives should be entrusted to a ministerial officer of some 
standing and experience unless there i!l a. contest. 

Question 42.-Ex parte injunctions and orders are not generally issued in 
.the lower Courts. 

Question 43.-Length of judgment depends upon the idiosyncracy of the 
.Judge. As a rule they are not lengthy. 

Question 47.-In comparatively few cases witnesses are examined on com· 
mission. This is by no means a serious cause of delay except in rare cases. 

'The commissioner should not- be given larger powers such as disallowing ques-
tions and so on. 1 • · • 

Question 67 .-Stay of execution proceedings ought to be left entirely to the 
discretion of the Court of first appeal. A good deal of time is taken up in the 
Judicial Commissioner's Court, in deciding applications for obtaining orders 

·staying execution. The costs of these proceedings should. be separately taxed 
and if the Court is satisfied that such order is obtained on insufficient grounds, 
the party concerned must be made to pay interest at 12 per cent. ·on the 

·decretal amount. 
Question 68.-It is not advisable to curtail the powers to grant injunctions 

.as it is in many cases absolutely necessary. Such orders should be given on 

.adequate security being furnished by the party benefited. ' 
Question 72.-Examination of at least one attesting witness is indispensable 

-so long as the mass of people are illiterate and ignorant_: If such evidence 
is dispensed with, unscrupulous money lenders and land-grabbers will have a 
wide field for their mischievous activities. 

Question 74.-Law of limitation may be made more stringent in cnse of 
alienations by widows.. Twelve years period of limitation commencing with the 
death of the widow coupled. with the law as to the burden of proof regarding 
legal necessity on the alienee is a prolific source of litigation from which, not 
the reversioner, but champertous speculator derives real gain. It ought to be 
compulsory for a reversioner to sue within 6 years from the date of alienation. 

ln case of redemption suits 12 years rule should be introduced. 
Question 76.-It is highly necessary that all partitions of property should 

be evidenced by registered documents as it will prevent false pleas and evident;e 
-and save the time of the Court. 
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Question //.-Partnership transactions with a capital over Rs. 100 must bE!' 
evidenced by registered documents. 

Question 78.-Cases' in which doctrine of part performance comes into play 
are few and it is not necessary to limit it on equitable considerations. 

Question 81.---J3enami transactions should not be recognised by law. They 
are responsible for a good deal of fraud and unnecessary litigation. The ple& 
of a document being sham should not be entertained. 

Question 89.-The rule of attestation is necessary in case of mortgage deeds 
as well as sale deeds and long term leases. In case of registered instrument~ 
it ought to be enough to prove admission of execution. ,, 

Question 84.-Champerty and maintenance bid fair to be a profession. 
They ought to be declared as offences and the Courts should be authorised too 
send up such cases to Magistrates by way of complaints and when found proved 
ought to be visited with fines. 

Question 86.-Increasing number of law reports does to some extent inter­
fere with speedy justice. Although citation of cases unofficially published i~ 
discouragl)d, it is difficult in practice to prevent it: Subordinate Courts follow 
as a rule the rulings of their respective High Courts published in the officiaf 
Law Reports. In the High Court it is not advisable to restrict the range of 
reference to case law. It seems to speed up rather than retard the course ot 
justice. 

Codification of personal laws is extremely necessary. In the absence of 
codified enactments, prevalence of conflicting views or ambiguous enunciation 
of law by the Privy Council on intricate questions of Hindu and Muham­
madan laws have to be considered by Bench of Judges and this procedure­
necessarily tax& the· time of the Courts. 

Mr. M. B. S. NIYOCI, Pleader, Nagpur, called and examined on 
Tuesday, the 15th July 1924. 

Mr. Justice Stuarl.-Q. I understand you ar~ a senior member of the Bar 
at Nagpur. For how many years have you been practl.sing hereP 

.A. I have been practising here for the last fourteen years. 
Q. I understand too you are a Master of LawsP 
A. Yes of Bombay. l have been practising exclusively in the High Court 

for ten years. 
Q. I will not take you through all the matters. Your ;written statement is­

written very carefully and we will keep it on the file. I will just ask you 
questions with regard to one or two points. I see you are in favour of leaving 
the preliminary work in a suit to the counsel of the parties as is done t{) s 
large extent in England. 

A. Yes. 
Q. Do you think. that will be feasible every where? 
A. I think it will be feasible in contested cases. You will find a number 

of pleaders even in sub-divisions and they are always available. There is 
hardly any case here which is contested and in which parties do not engage-
counsel. · 

Q. To go into details, what is the procedure ~re? Is the case opened by 
filing of the plaint? 

A. Yes. 
Q. How would you 'fix the date? 
A. As soon as the plaint is filed it will go before the judge; the judge wili 

direct that the issues must be ready within four months or so; he will send 
the file to the ministerial officer and the ministerial officer will go through it 
and make it ready for trial after the framing of the issues by that date. 
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Q. But how would you check the waste of time? There are large number 
of cases in which the defendant wastes time by putting forward every sort of 
absurd excuse for the omission to file his written statement. Take the case 
of a defendant in a suit on a mortgage who is in possession of the property. 
The longer the case lasts the longer he remains in possession. Now he puts 
forward every sort of excuse why he could not get his written statement ready , 
in time. How would you apply the check there? . 

A. Every thing will be decided by the ministerial officer and he will be a 
competent man with sufficient legal knowledge. 

Q. Of course that is the registrar's system which we ourselves are willing 
to introduce. -

, A. Yes. In the Central Provinces there is not much delay except in. some 
cases-about 10 or 20 per cent. of cases. 

Q. I have come across instances in other provinces where for no reason at 
all-absolutely no reason at all, the ·written statement has not been filed after 
nine months. 

A. It must be an exceptional case. 
, Q. It is by no means exceptional in other parts of India. There might be 

. no delay here, but I am sorry to say that such delay in other places is very 
common. If you take 20 or 30 cases at random yo~ will find delay in seven or 
eight cases. -

A. You won't find it in the Central Provinces. 

Q .. Then with regard to issues, you would hold the judge responsible for the 
checking of issues and 1.1aying that they are correct issues, but you say that it 
will save a lot of time if the issues are framed by the pleaders on both sides. 

A. Yes, otherwise t]lere will be a chance of remand. 
Dr. DeSouza.-Q. I think your idea is that all the work right up to the 

settlement of issues should be. done by the ministerial officer. 
A. Under the direction of the ministerial officer by the pleaders. 
Mr. Justice Stuart.-Q. Do you wish to see the whole of the judicial service 

recruited from the Bar and every body else excluded? Is this based upon 
general principles or other consideration P Without mentioning names do 
you find that the judges who ha~ pot practised at the bar are not good? 

A. I think so. It is based up~n my experience of appellate courts. I com~ 
maud good practice in almost all districts. I have practice in the Central 
Provinces and Berar. · · · 

Q. You find that there are large numbers of reversals of cases on points of 
law? 

A. On points of law and also op findings of facts. 
Q. Do you find that there are more reversals of cases from civilian judges 

from points of law than there are of other judges? 
A. I cannot give you exact statistics. But I think the majority must fail, 

that is, those appealS deeided by civilian judges. _ 
Q. Do you find that in the case of subordinate judges? 
A. I think that subordinate judges who after y~ars of experience take up 

the work can be trusted to come to better :findings of facts. A civilian has no 
experience and he cannot know the inner life of the people. 

Q. How many of the Hindus know about the inner life of the Muhammadans? 
Sir T. Desikachari.-1 think they understand enough. 
A. In Nagpur both communities have been on very cordial relationship. 

In Berar also it is the case. 

Chairman.-Q. What you tell me really surprises me in some ways. We 
have been told in other provinces that people complained only of their lack of 
legal training, but that they· are very good at facts. Your point is that they 
are bad in facts. In other provinces what they say is that they are better on 
facts. 
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A. Probably the period of probation there is mud\. longer. 
Dr. DeSouza . ._In this province there is no period of probation at all. 
Mr. Justice Stuart.-Q. Would you tell me some thino about champerty and 

maintenance? Is it a very serious evH? · 
0 

A. I can say very definitely about Berar. The great complaint is that 
most of the lands are now passing into the hands of the Marwaris. That is 
-due to the fact that he has got agents and himself takes interest and finds out 
people who are in litigation, advances money and gets the land. . 

Q. They are on the look out to buy these claims and these claims are 
-successful P . 

A. Yes. 
Q. When the claim is successful how much is the advantage to the Marwari 

and how much is it for the owner? 
A. He gets as much as half so far as the contract on paper goes. But I am 

.afraid he does not get even half. 
Q. In many cases does he get more than half? 
A. I have no definite data. 
Q. What is your general impression? 
A. Litigation is on the increase every day. They make a profession of it not 

1lnly in Berttr, but in other provinces as well. 
Dr. DeSouza.-You say that these claims are successful. Then they must 

·he bona fide. 
A. Yes. 
Chairman.-Q. There are three entirely separate problems. One is to make 

6 special law dealing with that matter; another is to give the court power to 
drive away the man who gives financial support; and the third is to take steps 
to protect the defendant from being sued in a false case and put to a great 
deal of trouble and expense. Now the last thing, I gather, is not a form of 
the problem that is most rampant in Berar. 

A. No. 
Mr. Justice Stuart.-You do not get false and speculative cases? 

A. No. 

Q. So perhaps the best remedy, we can suggest, would be to put the parties 
<>n terms that if such a case succeeds, the actual man-the reversioner-should 
be permitted to come to the court and state what had happened and say " 1 
am ready to re-pay the man what he advanced, even on a higher interest, but 
be is not to get the property." If that is done the evil will very soon stop. 

A. They ought to produce their agreements in the court and the court should 
-see the nature of the agreement. 

Dr. Gour.-Q. As regards making over cases to the Village Panchayats, · 
would you like them to hear cases of this character, where communal, racial 
<>r caste feeling runs high P I will give you an instance. A mohargar draws 
water from a Hindu well. The Hindu beats him. The mohargar institutes 
.a suit for Rs. 50 for damages for assault. The case ~mes before the Village 
Panchayat. Would you like the Village Panchayat to deal with that case? 

A. That would not come within the ambit of money suits. 
Q. You will therefore classify suits to be tried by the village panchayat, 

-exempting cases in which communal or racial feeling is likely to be displayed? 
A. Yes. • · 

. Q. And now as regards the Honorary Magistrates, you say that they have 
not given satisfaction. Do you not think that it is due to the method of 
selection? 

A. It is to a very large extent. 
Q. Generally, you think, in Central Provinces, magistrates are selected on 

grounds other than their qualifications? 



429 

A. They are. 
Q. Now supposing there was a better selected agency appointed, do you not. 

think that Honorary :Magistrates would shorten litigati,on of that character 
and they will command wider public confidence? 

A. By all means. 
Q. Therefore the complaint is not so much against the magistracy as against 

the method of selection? 
A. Exactly. 
Q. Now as regards the civilian judges, is your complaint confined to the 

subordinate judiciary or also to the High Court judiciary? 
A. Well, as regards the High Court, I may say that their findings on facts 

may be accepted, but then as regards the knowledge of the Law, I think, they 
ought to be' of somewhat high level. 1 

Q. You think that civilian judges' knowledge of law is not up to the mark? 
A. Yes. 
Q. They do not inspire public confidence to the same extent as Barrister 

Judges? 
• A. Well I do not know what is meant by p)lblic confidence-confidence of the 

Bar? 
Q. Yes, confidence of the Bar. 
A. I do not think they do. 
Q. Do you not think that it is g?od not to have justice which does not 

obtain public confidence P • 

A. Yes. 
I . 

Q. Do you not think that public feeling in the courts is that civilian judges 
are apt to be summary in the disposal of their cases; that they do not bring to 
bear upon the disposal of cases that knowledge of mankind which a profession­
ally trained lawyer would do? 

A. A civilian judge relies upon his individual commonsense whereas he should 
rely upon the judicial commonsense. Certain fact.s which are before him 
ought to be seen in the light of judicial principle and not merely in the light 
of individual commonsense. He' clay, from his own standpoint, be perfectly 
right, btii he cannot be correct from the judicial standpoint. 

Mr. Justice Stuart.-Q. What is the " judicial 'l!tandpoint " in knowing 
whether a man is telling the truth or not, as opposed to commonsense? · 

A. That depends upon with what mind and training the judge looks upon 
the statement of a man. I know of some cases. There was a case of a Hindu 
who wanted to show his defence in a suit for maintenance filed by his wife 
saying " I have seen my wife going wrong." A Hindu judge would come to a 
different finding whereas a civilian judge would come to a different finding. 

Q. Supposing the civilian is a Hindu? 
A. A. Hindu Civilian will come to a different finding. 
Q. Would an English Barrister come to a better finding? 
A. If he were to pass a competitive test, which I have suggested, he would, 

under my scheme, become a High Court Judge after 15 to 20 years' service 
and by that time a Barrister would be good judge on facts. But a civilian is 
appointed formally to acquaint himself with the superficial work as a subordinate 
judge and then he is posted as a District Judge. 

Sir T. Desikachari.-You will like him to serve as a District Munsif? 
A. Yes. 
Dr. Gour.-Your point is that professional men make better judges than 

the civilian judges, on the ground that they have got professional experience, 
and that you say is a necessary equipment for the performance of efficient 
judicial work. · 

A. Yes. 
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Q. Now as regards benami transactions do you know that they are not. 
uncommon in England, it is a branch of the Law of Trusts? 

A. Yes. 
Q. V.~ould you like. to alter the Law of Trust:; to do away with benamt · 

transactiOns? · 

A. Not being educated in England, I would not be able to say very definitely 
about it. So far as I know the idea of benami, as it prevails in India, does 
not prevail in England. It is in form a trust. • 

Q. Resultant trust? 

A. It is only with reference to certain legal contracts . 
. Q. You would like to do away with benami transactions because they have 

the effect of obscuring title? · 
A. Exactly. 
Q. They are generally used for that purpose? 
A. To defraud the creditor. 
Q. The obscuring of title may lead to a number of results~efraudin" of 

creditors, failure of justice, defeat of creditors and so on. " 
A. Yes. 

Dr. Gour.-Q. As regards champerty and maintenance, the Privy Council 
say that the law of champ~rty and maintenance does not apply to this country 
and the 'question is whether the contract is against public policy. You think 
that a contract being against public policy is one thing and the embarking of a 
person on litigation or he.Jping litigation, righteous or unrighteous, is another 
thing. Do you think that the evil of champerty and maintenance is such as 

. calls for legislative interference? 
A. Yes. 

Q. Don't you think that the present Act should be amended so as to make 
champertous and maint.enance contracts void subfiect to wha,t Mr. Justice 
Stuart has pointed out, viz., that the creditor might be given the refund of the 
money he has paid together with a reasonable rate of interest and that the 
courts should be given the power to revise the contract by giving to the person 
having the benefit of champerty and maintenance the amount of money which 
he has advanced together with a reasonable rate of interest? 

A. Yes. 
Q. That will support the claims of pauper litigants and at the same time 

avoid the evil of champerty and maintenance. 
A. Yes. 
Mr. Mitchell.-Q. You were referring to the question of Civilian Judges in 

the High Court. I understand that yolil' point is t]!at their knowledge of law 
is below the necessary standard. • ' 

. A. Yes. In· some very sensational cases the rulings of the Judges of our 
High Court are not ·accepted by the Privy Council. 

Q. Your point is that they are below the necessary standard and you cited 
2 cases which went before the Privy Council; so that I understand from you 
that you take as a sure test of the Judges' knowledge of law, the decisions of 
the Privy Council. · 

A.- Yes, as well as our experience that often fine arguments do not appeal 
to an European Civilian; and particularly we find that the l\Iadras judgments 

. do not appeal to a civilian, because they go into fine distinctions. Bombay 
judgments might appeal, because they are based upon commonsense . 

. Q. Have you collected figures to sho~ the results of appeals from the different 
provinces and the Judges of the local Htgh Court? . 

A. It is unnecessary; because it is very rarely that we find two civilian 
Judges sitting together. 
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Q. You take it from me that when this test is applied the Judge who come!! 
best out of it is an Indian Civilian who has had no training whatever and 
the Judge who eomes worst out of it is an ,Indian Barrister. 

A. It may be in one case. But then even now, I can say, that e"'!ery day 
that view is creating trouble. 

Written Statement of Mr. G. S. FI~DLAY,' I.C.S., District and 
Sessions Judge, Raipur. 

I. 

1. There is no Original side in the Central Provinces High Court. 
A. 

(i) High Courts. 

First appeal, 6 months. 
Second appeal, 8 months. 
Miscellaneous appeal, 4 months. 

(ii) District and Sub-Courts. 

· Title suits, 6 months. 
Money suits, 4 to 5 months. 
Regular and civil miscellaneous appeals, 3 months. • 
Small Causes, 3 months. 
B. (i) I should say 3 months should prove ample .. 
C. Not applicable to Central Provinces. 
2. Within the last 10 to 15.tears there has been a great improvement in 

roy opinion in this connection. A stringent system of annual inspection of 
all Civil Courts by the District Judge is now in force and in these inspections 
great attenton and stress is laid upon the matter of unnecessary prolongation 
of proceedings. There has also been a grsat improvement in the Judicial 
personnel. 

3. I can suggest no panacea in this connection. I have referred below to 
possible remedies or palliatives. · 

4. (i) Of recent years there has been a great improvement in the class of · 
Subordinate Judges recruited. Practically all are law graduates. I am very 
dubious as to whether any great advantage accrues from insisting that candi­
dates should practise at the Bar for a time before being appointed. I have 
had experience of officers who have fulfilled this condition and have found 
them to be no more efficient than candidates who joined directly. In these 
provinces there are a number of outlying stations where the work is light 
and simple in nature and in practice it is usually possible to post the in­
experienced beginners to such places. For a certain type of man this answers 
well: in the case of others it is advisable to post them at a headquarters 
first of all. There guidance and help is easily available to them. 

(ii) District Judges. 

I think 6 years' experience on the Bench should be insisted upon before a 
Civilian or member of the Commission is appointed a J;>istrict Judge. I 
lhould also be prepared to agree that the possession of a Law Degree or of 
the qualifications of Barrister-at-Law should be made a &ine qua non. 
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(iii) High. Court Judges. 

In the case of Civilians or members of the Commission, I f;hould insist oa 
the qualifications last specified in their case also; space does not permit of 
the discussion of the vexed question as to the distribution of posts between 
members of the Bar and officials, whether members of the Commission or 
members of Provincial Service. I do not, however, regard the question as 
involving this matter. 

5. Not applicable to the Central Provinces. 
6. Undoubtedly in the past there was an abuse in this connection but of 

recent years the trouble has been, if not eliminated, very much minimised. 
' 7. 'Any a priori or arbitrary standard of efficiency is impossible. Speedy 
or large disposals do not necessarily mean good work. Any suggestions I 
have to make will be found below. 

8. Very little delay from this in Central Provinces. I think certain 
Judges are inclined to make far too much of the delay supposed to be due 
to waiting for legal practitioners who have cases in more Courts than one on 
the same day. A little tact and care on the part of the individual Judge 
should practically obviate all such delays for it should be possible to proceed 
with other case work or with administrative or chamber work in the interval 
of waiting. Indeed, if cordial and sensible relations prevail between the 
members of the Bar and the Judge, such intervals will but rarely occur. 
In the Central Provinces the legal practitioner is usually paid a lump fee 
for the case so that no abuse arises over the matter of daily fees. 

9. No. 
10 and 11. Not applicable to the Central Provinces. 

12. In these Provinces the District Judge has considerable administrative 
work. l\fy miscellaneous office work probably consumes 1 to 11 hours per 
day. I moreover re4!kon that in my own Division (Chhattisgarh) about 
!th of my working time is spent in inspection work but in my opinion the­
result amply justifies the time so consumed. Every Subordinate Court has 
to be fo.rmally inspected once a year. On the other hand there is a tendency 
to load the District Judge, particularly under the new political conditions, 
with duties which could be equally performed by others. I cite, for e-xample. 
the hearing of objections and petitions with reference to the preparation of 
electoral Rolls for the new Councils and the like. "Several days of my time 
this year have been consumed in almost mechanical work of this description 
which in my opinion might be performed equally well by an agency which 
would correspond to a revising Barrister at Home. Again the District Judge­
from time to time finds himself saddled with such non-judicial work as the 
correction of law papers in departmental examinatons: Duties like these 
make considerable inroads on his til(le. 

13. We have already considerable devolution in this respect in the Central 
Provinces and I do not think anything more is at present required. Suc­
cession Certificate powers might be given more widely to Subordinate Judges 
at outlying places. ' 

14. In certain parts of these Provinces village courts or Panchayats might 
conceivably be invested with exclusive jurisdiction in petty money suits but 
the measure could not be a general one. A large part of the province is not 
sufficiently advanced for such an innovation. 

15. The answer is in the negative to the first question except that I would 
exclude Article 35 (ii). As regards the second question I do not think that 
such suits could with safety be tried by the summary procedure. 
1 16. The suggestion is unnecessary in these Provinces. 

17. I am strongly opposed to this suggestion. The type of Sub-Registrar 
we have in these Provinces could not suitably be empowered with any such 
jurisdiction. Were it conceivable that the suggestion could be adopted ill 
the Oentral Provinces, it would not make for justice at all. 
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18. I do not think it is practicable further to restrict the right of appeal. 
19. Not applicable to the Central Provinces. 
20. In my experience as Additional Judicial Commissioner the percenta~e 

:of frivolous second appeals is comparatively small. I am opposed to curtail­
ing this right. 

21. In suits below Rs. 1,000 in value I should be prepared to accept this 
-suggestion. It. might conceivably cause hardship in isolated cases in which 
the litigants are poverty striken but on the whole the benefits would exceed 
-the disadvantages. It is very often the poor litigant who is led by interested 
.or ill considered advice to file hopeless second appeals and the measure 
proposed would effectively check this practice. 

22. This power is sufficiently used in the High Court but District CouTts, 
lor some reason or other, frequently fail to have sufficient recourse to it. 
In the case of Judges with appellate powers under the District Judge it is 
up to the latter to see that full use is made of the power in question while, in 
the case of the District Judge himself, the same duty rests with the High 
.Court. , 

23. There is possibly some abuse of the right of application- of revision 
to the High Court. I accept the suggestion that as regard!\ Provincial Small 
.Cause Courts revisions, the decretal amount should be deposited in court. 
I think that the right of revision under section 115 against interlocutory 

.orders could with safety be abolished. 
24 and 25. I believe the sending of summonses and processes by regis-

tered post would prove a considerable palliative in this connection but in 
-these Provinces Post Office age_ncy would not be available in a large propor­
tion of cases. In th'e Central Provinces, when a defendant wilfully avoids 
-service, the Courts usually order substituted service promptly enough. A 
;great cause of delay in these Provinces occurs in the service of minors. Not 
•Qnly the proposed guardian but the minor has to be served and the iatter 
process is little less than a farce. I think the onus should be thrown on the 
nominated natural guardian of the minor of showing sufficient cause for 
nfusing to act on the minor's behalf in the suit and I ·would empower the 
Courts in the event of his continued refusal (if the Court considers him a 
proper guardian) to recover from him by summary process the amount of 
fee ner:essary to engage a pleac:l.tr to defend the suit on behalf of the minot. 
If the minor has no natural guardian a pleader should be appointed as 
·guardian, the fee for his appointment being in the meantime paid by the 
.other side and becoming costs in the suit. 

At present our Courts often have to resort to the farce· of appointing the 
Nazir or the Court Reader as the minor's guardian. This official has no 
'knowledge of, or interest in, the case and there is usually no way of securing 
funds to employ a pleader for him. The matter thus leads to a mere reductio 
.ad absurdum, being nothing more than a mechanical compliance with the 
1etter of the law but a glaring negation of its spirit. _ 

As regards recourse to the special procedure under section 106, Transfer 
.of Property Act, I am not enthusiastic. I think it would give riSe to 
·~ifficulties in practice. 

26. Our plaints are quite different' from the English writ and statement 
-of daims which would be unsuitable in thjs country. 

27. No, they are very generally observed. 

28. As regards the Post Office vide my answers to Questions 24 and 25 
above, village officers in the Central Provinces assist· the process-server in 
serving-processes. It is, indee.d a duty imposed on them by statutory rule 
'?-nder the Land RE:v:enue Act. On the other hand this cl~ss of village officer 
-m the Central Provmces could not safely be used for servmg-processes alone. 

29. Quite inapplicable to Central Provinces conditions. 

30. Nothing would be gained by this. In these Provinces the process­
•eerver proceeds to the village where his process has to be served and enlists 
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the aid of the village Kotwar or Mukaddam to point out the man required. 
A pleader of the party concerned could not probably do this and in any event 
recourse to him would involve delay. Where there is doubt or difficulty 
about the identity or place of residence of a person to be served, I call on 
the party at whose instance the process is being issued, to send a man to 
assist the process-server and the average party is only too glad to do this. 
It is difficult to understand what benefit could accrue from this suggestion. 
The same delay would accrue as at present plus the time lost by the process­
server in consulting the pleader. 

31. It is in my opinion the duty of the Court to frame issues and I would 
not insist on parties submitting draft issues. . What is desirable is that the 
Oourt should read out or show its tentative issues to the parties and if they 
or their counsel have any suggestions to make, the Court can consider them 
and amend or alter the issues. The system of expecting the parties, as a 
matter of course, to frame draft issues is in my opinion undesirable. 

32. -For some reason or other Orders XI and XII in particular are often 
not given fair play by an individual Judge. It is difficult to be dogmatic as 
to the reasons for this neglect. Pleaders and Judges alike must share in the 
blame. Inspec~ing Officers can do much in this connection to put Judges on 
the right path a':rid the latter in turn can bring home their responsibilities 
to parties and pleaders by penalising them in the matter of costs. 

33. In the conditions prevalent in this country where perjury is regret­
tably common in civil cases, I regard this suggestion as a dangerous one. 
The conditions in Bengal are very dissimilar from Central Provinces and I 
do not think that the examination of the plaintiff and the defendant should 
be carried to the length suggested at the first hearing of the case. 

34. Yes, I believe it to be strictly enforced. 
35. Undoubtedly much unnecessary and avoidable oral examination is 

admitted. This tendency can be effectively curbed by saddling the party 
responsible with costs of the witnesses but this is a power that the individual 
Judge is often lath to exercise. 

36. I am strongly in favour of this suggestion. Its adoption would save 
time and simplify procedure. , 

37. The suggestion in this form seems to me an impossible one. At the 
same time there is nndoubtedly much abuse of cross-examination particularly 
by junior members of the Bar. The Court's power to disallow irrelevant 
questions no doubt e~ists under the Evidence Act but it is a matter of 
extreme difficulty to say when the limit of relevancy .has been reached. 
J\luch depends on the personality of the Judge. A tactful Judge who knoW9 
his law and procedure can usually curb useless cross-examination but another 
type of Judge who always sees the appellate court hanging over him from 
behind is usually to blame for timidity in the way of not disallowing unneces-
sary cross-examination. • 

38. I do riot think that the suggestion would be an easy one to carry out 
in practice. The procedure under Order XXXVII would appear almost 
wholly inapplicable to Central Provinces conditions. -, 

39. The princ1l,lle of representative suits might suitably be extended. ru~ 
this connection I have discussed the matter with Rai Bahadur D. N. 
Chowdhuri with whose detailed answer I find myself in sympathy. 

40. I am opposed to this suggestion. It would work unfairly in Central 
Provinces conditions. . , 

41. Vide my answer to Questions 24 and 25, I accept the suggestion made 
in the 3rd sentence of this question. i 

42. There is little or no abuse in this connection in the Central Provinces. 
Section 95 of the Civil Procedure Code is sufficiently deterrent. , 

43. No action is required in these Provinces in this connection. 
44. As a rule this is done. 
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45. Judges usually fix the dates. This is a matter in which, owing to the 
thorough system of inspection, there has been a great improvement of recent. 
years. The keeping of a judicial diary by the Judge in this connection 
provides most valuable material for the Inspecting Officer to scrutinise the 
Judge's method of work and arrangement of his file. .I regard the fixing 
of the dates for cases and the general arrangement of the file as peculiarly 
a matter for the Judge himself. It is disastrous to leave this duty to some 
Subordinate Official. 

46. I believe pleaders are usually consulted. 
47. 1\Iuch delay occurs in the case of commissions issued to Native and 

Feudatory States. I do not think it would be safe to add to the powers of 
the commissioner nor would insist always on written interrogatories. 

48. I do not think in these Provinces it is necessary to insist on a written 
application supported by affidavit for adjournment. Adjournments are rarely 
Asked for. · 

49. Here usually as many witnesses as are present are examined on one 
· day and, if not, are finished on the following days also. This system works 

more satisfactorily and is conducive to less delay in the end than that of 
waiting until all the witnesses required are present at one 'time. In the 
.conditions prevailing in the Central Provinces, with bad communications and 
tong distances to travel, the latter system would prove impossible in practice. 

50. Yes. · · 
51. Hardly applicable in the Central Proyinces. 
52. I have nothing to suggest. 

'53. I have been unable to undetstand the real meaning of the proposal. 
54. A good suggestion. ' 
55. I accept this also. 
56. (a) I agree. The period might with safety be reduced to 6 years. 
(b) I dislike the proposal. I question if it would reduce work. · It would, 

probably entail more frequent and inopportune applications. · 
(c) I accept this. I am also in favour of the suggestion that the decree­

holder need not apply every 3 years or one year provided he does not exceed 
the 6 or 12 years' limit. It ist.Always open to the iudgment-debtor to' pay 
up or comply with the decree and if instead of doing SO he allows the interest 
to accumulate that is his look out and it does not lie in his mouth to complain. 

57. I see no objection to the proposed amendment. 
58. This suggestion would, work hardly in the Central Provinces. , 
59. I agree with this suggestion. As regards the proposed deletion or 

modification of Order 21, Rule 16, I have little experience of this particular 
matter and can offer no opinion of value. 

60. Although this power. should be seldom used, still I think it is necessary 
to retain the provision; otherwise we might have, for example, a determined 
find vindictive decree-holder taking out execution at the same time against 
both the property and person of a pardanashin lady. 

61. (a) I see no reason for the special notice under Order 21, Rule 22. 
(b) I would redraft all this ·rule. At present issue of notice is mandatory. 

I would leave the matter to the Court's discretion. It could then issue the 
notice if the circumstances of the case appear to it to make the step advisable. 
As our Judges improve in training and qualifications we can afford to make 
our procedure in such points of detail less rigid and more adaptable. · · 

62. On the whole I do not think these suggestions could be adopted with 
safety. It is only "on sufficient cause shown" that .the Court acts. 

63. I concur in this suggestion. 
64. I think the judgment-debtor should be served with a copy or/a pro­

clamation of sale. If writ of attachment and sale proclamation is issued 
simultaneously hardship would be involv.ed in the case of bona fide objectors to 
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the attachment. 1\Ioreover, I cannot understand how proclamation of sale 
could issue before the act of attachment.· This proposal seems to me an 
illogical one. It is also impracticable as it would not be possible to describe 
the property accurately before attachment. In these Provinces pleader~ 
often do not appear in execution proceedings, their services having terminated 
with the· passing of the decree. The suggestion that notice should be 
served on the pleader is, therefore, not a feasible one. 

65. No, our village Mukaddams and Kotwars could not safely be entrusted 
with powers of arrest. Under the system in vogue they give valuable 
assistance to the process-server but I would go no further than this. 

66. I think the suggestions in (a), (b), (c) and (d) are sound ones. 
The one suit would last longer but the total saving would be considerable. 
(e) Usually 6. months are allowed. Some time is in my opinion necessary 

but on the whole the tendency is to be too liberal in this connection. I 
should put the minimum period at 3 months. 

I dislike the idea of abolishing the preliminary decree in simple mortgage 
suits. It would put the mortgagor in a worse position than a judgment­
debtor finds himself in under Order 21, Rule 83. 

I do not think a separate personal decree is required. 
67. Stay orders are infrequent in these Provinces and no changes arit 

necessary in this connection. 

68. I favour this suggestion. 

69. Undoubtedly the insolvency law tends to aid the dishonest judgment­
debtor who even in these Provinces is rapidly awaking to the unscrupulous 
use he .can make of it. An adjudication order can be secured far too readily 
at present. I would insist on most stringent enquiry as to the judgment­
debtor's bona or mala fides and the like. Were this done there would be no 
need for· further devolution. Our Additional District .Judges usually dispose 
of these cases and there is no great delay. 

70. Little delay from this cause occurs in these Provinces. The provision 
for arrest or attachment proves sufficient. 

71. I do not know whether it would be possible to amend the law of 
evidence in such a way~ as to give the Courts more specific powers to curb 
unnecessary minute or detailed cross-examination. In theory, it is desirable 
for the Courts to have some more specific power in this .connection but the­
difficulty is· to frame any provision which would prove efficient in practice. 
The need of such a provision provides an excellent opportunity for an 
adept draftsman to exercise his skill. 

72. I would accept the position that a mortgage deed, if registered, is 
valid until the contrary is shown but I would retain the provision for 
attestation. Vide answer to No. 83 below. 

73. In the Central Provinces the;e is little scope for improvement in this 
connection. Where it is necessary to obtain certified copies very little time­
is lost. The copying department is under the supervision of the District 
Judge and any undue delay in preparing copies necessarily comes to his 
notice. · 

74 and 75. I have no suggestion to make. So far as the Central Provinces. 
is concerned there is no crying evil in this connection. 

76. No. The proposal would involve great hardship on the poorer classes 
unless a fixed fee be provided for instead of ad valorem stamp duty. 

77. In this case I am inclined to concur but I would place the pecuniary 
limit higher-say Rs. 300 instead of Rs. 100. 

78. I do not concur in the _suggestion. 
79. I see . no necessity for this suggestion. The return of the document 

with endorsement of payment made thereon by the obligee should also be­
sufficient. It would entail great hardship to insist on registration-alto­
gether apart from the question of the expense involved in the latter process. 
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80. Such a provision would work hardly under the conditions prevalent in 
the Central Provinces. In these Provinces many bonds for petty amounts 
.are executed by illiterate people who if registration were so insisted upon 
would have to travel many miles-a week's journey or so to reach a Sub­
Registrar. 

81. The benami system is undoubtedly an undesirable one but just .as I 
believe that a country has, as a rule; the kind of Government which it . 
-deserves, so also I think it is impossible to eradicate the device by any such 
heroic measure as that proposed. '\\'"ere the suggestion adopted it might 
.conceivably reduce delay in a few cases, but would prove impossible of fulfil­
ment in the present conditions of Indian society. The change can only 
come about by evolution-not by a revolutionary measure of this description. 
·The proposal in effect' implies deliberately closing one's eyes to a custom 
·which is engrained in the life of the people and which is in particular almost 
:inseparable from the Joint Family System. 

82. Our Court-fees were recently considerably increased and I do not 
think that any further increase is possible at present. I wish, however, one 
•Could allow double pleaders' fees to the defendant dragg~d to Court in a 
frivolous suit. 

83. I would retain the provision for attestation of mortgages but I accept 
-the widened scope of attestation as including adllrission of execution by the 
.mortgagor to the witness concerned. 

I am aware of the argu:g:~ent often advanced ·by those who favoUr the 
-abolition of attestation of mortgages, viz., that this condition is not required, 
e.g., in the case of out and out sales and perpetual leases. With all respect 
this argument seems to me a superficial one. Firstly the sale or perpetual 
lease is evidenced straightaway by overt facts like possession and enjoyment 
.()f the property. This is not true of the ordinary mortgage. Again the 
jnterests of .third parties are so often involved and further there is the item 
-of the right of redemption as an existent fact to be kept in mind. The 
particular question before me' is, I gather, whether the abolition of the 
necessity for attestation would lessen judicial delay. Pe·rsonally, I believe 
it would have precisely the opposite effect. If, in a mortgage suit, pleas 
Tegarding non-receipt of consideration, non-execution, undue influence, state 
-of mind of the mortgagor and p~e like are raised, the existence of attesting 
witnesses rather narrows than widens the scope of the oral evidence which 
bas to be taken. The attesting witnesses stand, so to speak, on a higher 
plane than other witnesses and it is on their evidence--that of witnesses who 
in the normal case were undoubtedly present at execution-that the Court, as 
a rule, decides the questions at issue. If we abolish the attesting witnesses, 
the field . of evidence will, in Indian conditions, be widened rather than 
·curtailed and the proposed reform would, I believe, defeat the very object 
-which I presume it has in view. 

· 84. I can suggest no specific remedy at present. Indian society is not 
~eady yet for any specific advance in this connection. 

85. A very common type of suit in these Provinces is between partners 
•Or principal and agent in a retail business where a mass of details as to, e.g., 
·shortages and the like in merchandise have to be considered. The evidence · 
()n which the Courts have to decide these matters is, a8' a rule, of a stilted 
and comparatively worthless description which a Court is peculiarly unfitted 
to deal with and very often the Court has to choose between two almost 
equally worthless alternatives. It is extremely difficult for the Judge 
really to do justice between the parties and this class of case I should like , 
-to see sent to a referee with technical knowledge who could delll much more 
satisfactorily with the matters involved than any Court can. Use might also 
be made of referees in suits for mesne profits, damages and the like. 

86. A certain type of conscientious and painstaking Judge no doubt 
becomes obfuscated by the heterogeneous mass of law reports and often goes 
through his service losing sight of the wood because of the trees. Personally 
I think this· type of Judge would probably be hdped if a yearly digest like 
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the old " Woodman " were from time to time available for him. It is difficul" 
to suggest any other remedy. If we were to have prepared a. yearly compiled 
selection from the various High Court Reports published in India much delay 
would ensue before these can reach the Courts. Moreover ·the compiler 
would have to choose between conflicting opinions on a given point in 
published decisions of various High Courts. It is difficult in short under 
present conditions to suggest any radical remedy in this con'nection. ' 

87. Our Indian arrangement in law is very largely codified I do not 
believe. any fu~ther codification would make .Civil Justice mor~ speedy or 
eoonom1cal. Hmdu and Muhammadan Law w1th that of Torts are the main 
branches outstanding but there is no crying need for their codification. 

II. 

Note on the propo&al, to constitute benches of two Judges to deal with certain 
Civil Appeals. 

I understand the proposal on which I desire to give my opinion is to 
oonstitute benches of two Judges who would deal finally with all appeals in 
nits under Rs. 1,000 in value. 

2. In the first place, as regards any such scheme, I should be opposed to 
it if the decision of the two Judges would be necessarily final both on ques­
tions of fact and law. Any such scheme would not command the confidence 
of the public or of the members of the Bar and the trying Judges themselves 
would probably find themselves embarrassed if any novel or especially knotty 
point of law arose, and such a point is quite as likely to arise in a suit of 
small value as in one of high value. I would make it a sine qua non in 
any such scheme that the Judges should have power to refer a legal point to 
the High Oourt. · · • 

3. I willingly concede that any such seheme, cutting out automaticallv as 
it would the right of second appeal, might tend to shorten and speed up 
litigation but I feel constrained to point out that there are graver considera. 
tions of expediency to be set against the proposal. In the first place the 
litigating public and the members of local and High Court Bars alike are so 
habituated to look on the High Court decision as the steady and authoritative 
beacon in comparison with what may be termed the will o' the wisp decisions 
of Lower Courts that in my opinion the scheme would prove intensely un­
popular in practice. Secondly, the members of the Bench would in practice 
have to be Subordinate Judges: men of the rank of District Judge would 
not be available unless we were to have an ad hoc peripatetic Bench of 2 
District Judges which would inove through the Province or part of the Pro­
vince trying such appeals. If the Bench were to consist of Subordinate 
Judges, anomalies would arise in practice with possibly Judges senior to 
them taking the opposite point of view, let us say, on a legal point in a 
similar suit of higher value. Let us assume that the District Judge's view 
is confirmed in appeal or second appeal by the High Court. The Bench of 
Subordinate Judges takes the opposite point of view and refuses to refer 
the case. Under such circumstances a highly anomalous position would arise 
unless the High bourt had power suo motu to call for the case and interfere 

· so as to set things right. If we admit this latter condition, then we are 
back at our starting point, for litigants in cases in which the Bench had 
decided would doubtless move the High Court to interfere and thus in practice 
there would come to be a right of second appeal-under pbssibly another 
name-again. 

4. Thirdly, there would seem to me to be grave practical difficulti.es in 
working out any such scheme, at any rate so far as the Central Provmces, 
are concerned. The two Judges of the Bench would have to be of approxi­
mately equal standing: as a rule in any given district of the Central Pro­
vinces these would not be available. The obvious alternative would be to 
mtroduce a Subordinate Judge from another district but this step would 
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involve dislocation of the latter's work and would entail undue loss of time 
and expense. Lastly, if 'We take away these two Judges for, let us say, a 
week in a. month from their other work, there will necessarily be delay 
thereto and in the end, looking at litigation as a whole, I question whether· 
the saving of time involved, if any, would be sufficient to .mak~ up for the 
disadvantages of the proposal: ·· 

5. On the whole therefore, although I admit the proposal is attractive, I 
am inclined to think that the disadvantages outweigh its advantages and 
that in practice it might prove to be one of these attractive " short cuts " 
which the way-farer ultimately :finds the longest road of all. 

Mr. G. S. HNDLAY, I.C.S., District and Sessions Judge, Raipur, 
called and examined on Friday, the 18th July 1924. 

lllr. Justice Stuart.-Q. I think Mr. Findlay, you joined the service in 
1898? 

JJtr. Findlav.-Yes. 
Q. And you have been in the judiciary for many' years? 
A. Since 1904. . 
Q. And you have been a Divisional Judge-a District Judge as it is called 

now-in a large number of districts and also been in the Judicial Commis­
sioner's Court for various periods? 

A. Yes, I have been. 
Q. You lay a great stress at the beginning of your valuable note on the 

necessity for continued inspection of the Courts below. Do you think that 
it is possible in the Central Provinces always to provide the necessary inspec-
tion, with the present staff? · 

A. In the divisions of which I have been fortunate enough to hold charge 
during the time I have been in judicial service-! was in the Secretariat for 
good many years-it has been possible, but I understand that conditions in 
Berar are somewhat different. 1,·' · 

Q. Berar consists of four districts? 
A. Yes. 
Q. Then it might be possible to arrange for inspection .. H~wever, it is 

your opinion that constant supervison is absolutely necessary if judicial work 
is to be efficient in this Province? • 

A. I must certainly think so. 'When I compare the' conditions now with 
the conditions at a time when inspection was not insisted on rigorously, I 
see a change myself, particularly as regards the work of outlying judges. 

Q. Does personal inspection bring you absolutely in touch with the present 
staff? 

A. It does. 
Q. In your experience does the staff welcome that kind of inspection? Do 

they like having the District Judge in close touch with them? 
A. Good men like it. · 

Q. After all the majority of our provincial judicial officers are good men 
and they do very much better if they are in close touch with the supervising 
officer and if they can state their difficulties to him. 

A. Undoubtedly, that is a very important point. There is a M:unsif in 
one of my outlying tehsils, and with him, I have been able to talk things 
over. I take his diary; I choose cases and have a careful look over them 
and see how they are disposed of. We are able to talk things over. 

Dr. DeSouza.-Q. Are Or~er Sheets kept in English or the vernacular? 
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A. Invariably in English except in the case of one or two Honorary Magis­
trates. The Order Sheet is normally written by the Subordinate Judge 
"himself, and perhaps the absolutely formal diary is written by the reader. 

Q. But if the Order Sheet is not written in English then inspection 
becomes more difficult? 

A. Undoubtedly, but that question does· not arise in my district. 
Mr. Justice Stuart.-Q. Do you have statements of delays sent up to 

you? • 
A. Yes. 
Q. Does the Order Sheet accompany them? 
A. No. Under the old system one had to prepare a sort of Order Sheet 

showing why a case was pe~ding. • 
Q. In my province a· statement showing delays in suits pending for six 

months goes to the District Judge and a statement showing delays in suits 
pending over a year goes on from the Judge to the High Court. 

A. We show cases pending over six months and judgments pending over a 
'month. 

Q. Does that go to the Judicial Commissioner? 
A. Yes. 
Chairman.-Q. What goes to him, ~imply a return showing how many 

~ases are there ? 
A. Yes. That is the practice, but the Judicial Commissioner sometime 

wants to know the reasons for delay. 
Mr. Justice Stuart.-The statement itself does -not show the reasons? 
A. No, it gives only the statistics. 
Q. It is not sent up like this-this case is pending over a year, the reasons 

being that it is awa~ting decision from the. Judicial Commissioner's Court? 
A~ This is sometime noted in the "Remarks column," but not invariably. 

Q. Now the next point you have taken up is that as a matter of expe­
rience, you find that newly appointed members of the judiciary, even if they 
have no practice at the Bar, are not very much handicapped. . 

A. I find it very difficult to be dogmatic in one direction or the other on 
that particular point. 

Q. But is it not your experience that a man, who does not know very 
much, turns out to be a good :tnan after a year or two if he applies his mind 
and really tries to learn? 

A. I should think so. 
Q. Is it not your experience that all these things depend upon the man 

himself? • 
A. It depends upon the personality of the man concerned. 
Q. If a man does not try to learn he will not learn? 
A .. That is so. I was an example, if I ·may say so, of the other type. I 

joined the judicial service under the old system and I was appointed as a 
District Judge. I used to hear appeals from the decision of a Subordinate 
Judge, who was a peculiarly able man, though I never tried one civil case 
in my life. 

Q. Of course, want of experience is naturally a handicap in every thing, 
but do not you think that possibly it is rather exaggerated in the case of 
<;:ivilian Judges? 

A. As regards having practice a~ the Bar I should say so. 
Q. You would strongly recommend that before a man gets a higher 

appointment in the judiciary, he should be put in for six years to try 
original cases," before being allowed to hear appeals P 

A. I have put six years as a rough limit. 
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Q. Do you think it possible, in the Central Provinces1 that Government. 
would be able to spare a civilian for six years as a Subordmate Judge? 

A. I do not see why the Government shoUld not do that. 
Q. Your idea is that a civilian should be trained? • 
A. Yes. I have strong personal feelings in that direction because I 

myself had no training. 
Q. You know, of course, that of late years the Government of India h~~;ve­

sanctioned certain concessions to members of the Civil Service to ge,t tram-
ing in the-Chambers of practising lawyers? · 

A. Yes. 
Q. You think that is useful? 
A. Undoubtedly. 
Dr. DeSouza.-Q. What is the practice now prevailing with regard to­

Oivilian officers appointed to judicial posts P Do they get any preliminary 
training or do they get at once appointed P 

A. Not now-a-days. They are trained as a Sub-Judge. They begin with 
Munsif's work. I had several Civilians under me. 

Dr. Gour.-Q. What percentage of Civilians, Mr. Findlay, have been 
doing all this reading in chambers to qualify themselves for judicial work? 

A. A very large number now-a-days. · 
Mr. Justice St'U(J,rt.-Q. I think this rule cam& into force only about a 

few years ago. It has not been in force long enough to see how it will work. 
A. My recollection is that it came into force only 3 or 4 years ago. I 

•am afraid I have not got very much personal interest in the matter. 
Dr. DeSouza.-Q. Is a new Civiliaa appointed as a Munsif put in exclusive- ' 

charge of a Munsif's Court or is he expected to do only such small cases as 
·are transferred to him by. the District Judge? 

A. He is put in charge of suits under Rs. 100 in a certain local area: • He 
does not work full time in that way. He is made to sit in another Court 
and see how the appeals are tried and the criminal work goes on. 

Q. Has he got to pass any further departmental examination P 
A. No. , .• 
Mr. Justice St'U(J,rt.-Q. With regard to appointments to the Supreme· 

Court, you think that the appointments should in the case of Civilians 
go to persons who have had wide experience as District Judges P 

A. Yes. 
Q. You are against laying down any standard of work for the Courts­

belowP Would you have any objection if it was understood that the standard 
would be applied reasonably P The laying down of a standard is very useful 
to those in charge of the administration when it comes to the question of 
asking for extra help. In our province the Greeven Committee appointed 
about 1907 or 1908 laid down a standard for. Sub-Judges and Munsifs. It-. 
has always been understood that that standard cannot be applied in excep­
tional circumstances, but we find it very useful. We are then able to point 
out that such and such a man is working above the standard and should be 
given additional help. In that way don't you think that a standard is­
perhaps not a bad thing? 

A. I have got no predeliction in its favour. I am afraid it will lead to· 
a mechanical outturn of work. 

Chairman.-Q. Do you think it leads to mechanical outturn of work? , 
A. I mean in tha. sense that there is a type of man who has always got 

statistics and the fear of remarks which come down periodical).y every three­
months from the High Court in his mind. He will delay taking up big cases. 

Q. Is it not possible to check it if you had proper supervision of the­
District Judge and a moderate amount of intelligence in the High OourtP 

A. It will come to light only years after. 
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Q . . What I mean ro say is this. The High Court looks into the state­
. ments and says that such and such a man's outturn is very bad. But it 
· could be pointed out that he had 2 or 3 heavy cases that year, that he has 

worked exceedingty well though his total outturn of work is undoubtedly 
below the standard. When it goes to the High Court, that ought to be put 
in as an explanation. 

A. I can do that. But there is a type of man who will not take that 
course. 

Q. Do you find people, for instance, refusing adjournments, decreeing 
ex parte and then restoring it on the ground that it looks better in satistics? 

A. Personally I have not noticed it. 
Mr. Justice Stuart.-Q. With regard to the question of cause lists and 

adjournments, in your experience do you think that a Munsif or a Subordi­
nate Judge or District Judge or anybody else is handicapped in making a 
r~asonable estimate as to how long a case is likely to last? 

A. I think an average capable Munsif or Subordinate Judge ought to be 
able to make an approximate estimate. 

Q. If the Judge is properly in touch with the Bar, is there any reason 
why he should not be able to fix that amount of work which can be done in 
the day? You think that overloading the file is not prevalent in this pro­
vince, but in other provinces it is prevalent. 

A. It is not prevalent here. The inspecti6n system ·and the keeping of a 
judicial di:l.ry make for improvement now-a-days. 'Ve check all these things 
very carefully at the time of inspection of lower Courts and examine the 
records. 

Q. The reason why I am taking this point is that in other provinces we 
have been told that it cannot be done at all, and that nobody can make an 
estimate as.to hpw long a case will take. But you are of opinion that this 
can be done without any trouble. If the Judge is a man of reasonable 
intelligence and is on good terms with the members of the Bar, there is no 
reason why he should not be able to make an estimate and fix a reasonable 
am'\unt of work for one day. 

A. Of course I can only talk of my own province. In my province, I say, 
that this can be done and is being done at present. 

Chairman.--Q. Is it possible to take up cases from day ro day? 
A. We always try ro do that. . 
Q. Is.there any difficulty about that from the witnesses' point of view? 
A. Not he:re. There is no great difficulty in putting down sufficient work 

for the day and then to take up cases from day to day. If they are once 
told to do so, they ~ill do it without any trouble. 

Q. Is not the real explanation. this, that if a Judge puts down too much 
work for one day and the people know that there is not much chance of 
cases being reached on that day, nobody brings his witnesses with him and 
accordingly applications for adjournment are put in and encouraged by the 
fact of putting down too many cases? If a reasonable amo~nt of work is put 
down for one day, people can reasonably expect that their cases would be 
taken up on that day and there would be no application for adjournment. 

A. Here the average litigant does not know anything if the average 
Judge puts down too many cases for one day. 

Q. But the average litigant is pretty shrewd not to bring his witnesses 
for the first time because he expects that old cases will be t~ken up first 
and then most probably his case will be postponed? 

A. But here the position is that when a Court fixes some work for the 
day he disposes it of on that day. 

JJ!r. Justice Stuart.-Q. Your opinion is that if a Subordinate Judge puts 
down a case for hearing for the first time, it is usually taken up on the day 
for which it is put down~ · 
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A. Yes. But sometimes under certain conditions a case may not be taken 
\lp. In my own case I cannot always take up a case on the day for which 
it is put down because sometimes a sessions case comes and that has to be 
given precedence and the civil w.ork has to be postponed. 

Dr. DeSouza.-Q. How do you fix dates for evidence after the settlement 
of issues? Are cases generally taken up 1>n the date fixed for that purpose? 

A. That largely depends upon the distance at which the witnesses are · 
living. If they are living near the Court then a short date is given; but 
when they are living at a great distance then a long date has to be given. 
There are remote places from which they have to come and so we have to 
.fix dates extending over two months. · 

Mr. Justice Stuart.-Q. Do you consider that two months' date after the 
settlement of issues is a fairly long adjournment P 

A. Yes. 
Q. I know of some provinces where dates are fixed for two years on which 

witnesses are heard P 
A. I hope Mr. Mitchell will agree with me .that six weeks' time is a 

Teasonable time. 
Dr. DeSouza.-Q. Do you work on the diar;r system or prosp_ective list 

·system? 
A. We have not got any suspense list, but we fix dates for particular 

.eases to be heard on those days. 
Q. If you take up cases in two months from the date of settlement of 

issues, there is no need for a sine die list at allP 
A. Yes. 
Mr. Justice Stuart.-Q. About the administrative work, do you think that. 

-there is a considerable amount of administrative work that the District Judge 
!has to do in the Central Provinces P 

A. That is tending to increase under the new conditions. 
, Q. Does it take about an hour or an hour and-a-half a day to get through 

-your ordinary administrative work? 
A. That is the minimum. 
Q. Will not that depend upon·'the district? 
A. That largely depends upon the district in which a District Judge is 

working. In some places it is heavy and in some places it is light. 
Q. How long does it take at the place you are working? 
A. There it is only child's play. I should think half an hour. 
Q. Who does the accounts work? 
A. The accountant. 
Q. Do you check the accounts yourself? 
A. Yes. They are comparatively simple here and there is no difficulty 

felt in doing that work. 
Q. What about deposits and repayments? 
A. That is done by the Court concerned.. 
Q. Then you find that the accounts work is not heavy here P 
A. No. 
Q. You lay great stress on the fact that the Judge must find timo for 

;nspection. How long does it take to inspect your Subordinate Courts? 
Does it come to 30 or 40 working days a year P 

A. Inspection can hardly be done thoroughly in less than that period. 
Under the orders in force one is supposed not only to inspect the Co".lrts of 
Subordinate and Additional Judges but also the Courts of Tahsildars who take 
up rent cases and are practically Civil Courts. Thus I have to go to H~trai 
Bari which takes me two days to reach there and so five working days are 
-taken up for an hour's work. 

p 
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Q. Is not the Deputy Commissioner quite capable of inspecting the work 
of Tahsildars and Naib-Tahsildars and seeing whether they are wasting time­
or not? 

A. I should think that the Tahsildar's work should be inspected by the-
district staff. 

Q. Have you to inspect the Sub-Registrar's office here? 
A. No. 
Q. In the United Provinces the District Judge has to do this. 
A. It is not done here. 
Dr. DeSouza.-Q. How many days do you take to inspect the Court of one­

Subordin'ate Judge? I want the average. 
A. The average is one day but the Court of a Senior Subordinate Judge­

takes two days, and then the inspection of office takes a very long time. 
I have to inspect the nazarat, record room, etc., and I have also to inspect all 
the criminal record rooms. :For some reason or other I have not got to­
inspect the Magistrate's courts but I have to inspect the Deputy Commis­
sioner's record room once a year. 

Q. Do you entruS't the inspection of \"egisters to your clerk of court? 
A. Yes, I do, but I also s~e them myself and the important registers of 

civil suits and such other things I inspect myself. 
JJlr. Justice Stuart.-Q. Is there any disposition on the part of the Sub­

ordinate Judge to resent his inspection by your clerk of court? 
lJlr. JJlitchell.-Is there a general practice for the clerk of courts to inspect 

part of their work? Do you allow your clerk of court to interfere? 
A. Never. Moreover there is no reason for the Subordinate Judges to­

have any ill-feeling in that connection. "When I first started inspection I 
found the register of civil suits in a deplorable condition and therefore I 
personally saw such things myself. 

JJir. Justice Stuart.-Q. In any part of the Central Provinces has the Dis.­
trict Judge sufficient work to justify the appointment of an officer in the­
nature of a Registrar to help him in his administrative work? 

A. I think so. You are referring to Central Provinces excluding Berar? 
Q. No, including Berar. 
A. This is really a new matter for me. 
Q. You see the point is this. Should th'e District Judge have more work 

than he can get through: do you think that it would be an advantage if a 
man of the status of a 1\Iunsif-a young lawye~hould be given to the 
District Judge as his personal assistant in his administrative work as a staff 
officer? I think you would. find him very much more useful than a clerk of 
the court. 

A. Yes. 
Q. Of course it would entirely depend upon the amount of work. If in 

a district the administrative work is very heavy, and in consequence neglected,. 
and the inspection work is hardly done at all, then in your opinion could­
the Registrar system be of special advantage there? 

.4 .• Well, it is a new question· to me. I have no experience of this. 
Dr. DeSouza.-Q. H11ve you to devote much time to your Guardian and 

Wards cases? 
.t. When I was District Judge in Jubbulpur I had to do this work but 

whou I came to Raipur I did not find it much. On the other hand in 
Jubbulpur it was becoming distinctly heavy. 

Q. Is there a considerable amount of management work of the estates of 
minors for which the District Judge is entirely responsible? 

.. 4.. There are two divisions of this work which are considerably heavy as 
compared with others. The one is the question of the appointment of a 
guardian. Two men fight for the little girl's money and we have to decide-
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who should be appointed her guardian, and the second is accounts. There are 
very difficult things in these cases. 

Q. Do you have to decide the question or sanction the marriage of a minor 
and to see whether the bride is a proper one or sanction the repairs of a 
<lilapidated houseP 

A. I am glad to say that I have not to decide this class of problems. 
Q. That being so, if a responsible assistant be given to the District Judge 

he would be able to decide such matters which are I am afraid being done in 
these days by the clerk of courts. 

A. Yes. 
Sir T. Desika Achariyar.-Q. Do you think that the guardian cases could 

well be tried by Subordinate JudgesP 
A. I think so. The District Judges can also be relieved in this way. 
Q. If the District Judge is to be relieved of any of his duties for inspection 

work, would it not be better to take guardian or ward applications from him 
and have them tried by some other judicial officer P 

A. Undoubtedly so, and this is the direction in which we are going in this 
province. In heavy districts-even in Jubbulpo;re-these applica~ions go to 
the Additional Judge there. 

Q. Do you not find that some of these guardian ond wards applications 
are within th~o JUrisdiction of the MunsifsP · 

A. Yes, many of them are small. 
Chairman.-Q. I suppose you constantly get these applications-to sell 

:Some property. People take all these guardian and wards cases to the court 
because they want leave of the District Judge to sell some property which 
they have. Isn't that a kind of case which comes to you occasionally: P 

A. Very often. 

Q. You are. able to pass some sort of order. Do you give the guardian· 
liberty to sell it at a certain price and then you make him submit a scheme 
for the education or for the living of the minor P Does he work out a proper 
scheme, or does he simply, in most cases, sell the property, and professes to 
invest the necessary balance in 'I'I;Aat he considers to be suitableP · · 

A. In a case like that we get the guardian to render a careful account 
annually. 

Q. Do you think that anything can be done by insisting upon every 
guardian having for his guidance a scheme as regards expenditure P In 
many cases they may be necessary, but a man comes a year afterwards and 
s~yg that he has expended so much on this and so much oa that. You are 
entirely in his hands unless he has got some instructions to begin with. Do 
you not think that under the Guardian and Wards Act, very little is done 
in looking after the minors p 

A. ~fy experience is ttJnt it is ine:ffectire in practice, and it is the practice 
:to require a statement at the eucl uf thP year. 

Sir T. Desika Achariyar.-As a matter of fact under the Act you must say 
that so much money should be allotted for the education of the minor, and so 
much for the maintenance of the family and you have to take a bond from the 
-guardian who is appointed P 

A. Yes. But the difficulty is that those terms are nominally complied 
with and it is impossible for the Court to check them unless there is sQme 
local enquiry. 

Dr. DeSouza.-Q. Are the guardians, you mention, private gnaroiansP 
Do you also have ex-officio guardians P 

. A. No, only private guardians. Of course, so far as my present division 
is concerned these questions hardly arise. 

Mr. Justice Stuart.-Q. You will find a registrar exceedingly useful. You 
will be in considerable doubt whether property is being sold at a sufficient 

p 2 
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price. You would be able to send the registrar, it might be a couple of day& 
journey and you might not be able to go yourself. I think there is a great 
de~al in this idea of Registrar. 

Dr. Gour.-Q. Supposing the Registrar is to see whether it will be profit­
able to the minor or not, would not this eventually throw the responsibility 
upon the District Judge, who will have to find out whether the guardian was 
right or the Registrar P • 

A. I fancy it will. 

Q. Supposing we suggest a plan that the guardianship cases should be, 
·according to the pecuniary value of. the estate, tried by the District Judge 
and the Senior Subordinate Judge, District Judges taking over cases over 
rupees ten thousand--or whatever the valuation may be--and the Senior 
Subordinate Judge taking all cases below that. Do you not think that it 
will give District Judges more time to deal with only important cases leaving 
less important cases to the Subordinate Judges? 

A. It might, I think. 
Mr. Justice Stuart.-Q. You note one point that under the present condi­

tions more and more work is being thrown upon the District Judge, which 
was never contemplated at the time the duties were originally assigned, for 
example, matters connected with elections. I think you agree with me that 
the tendency now is that whenever any new duty arises the usual rule is to 
hand it over to the judiciary? 

A. I noted that point because I find that before the last election I had 
to sit for .three days doing what I may call a futile mechanical work, correct­
ing an electorate roll'. I may say that the performance of such duty by a 
highly paid officer is waste of time and money. Such work, I think, might 
be done by a very junior barrister. 

Dr. DeSouza.-Q. I suppose you get similar work in regard to municipal 
election? 

A. No. 

Mr. Justice Stuart.-Q. Do you think that panchayat courts are likely too 
work fairly well in the Central Provinces? 

A. Only in certain parts. 

Q. But you think that experiment may be successful in some places? 

A. In some districts only. Not 'in many districts and I particularly said 
in certain parts of the province. 

Q. Are there many aboriginal inhabitants? ,. 
A. There are Gonds and others. They are advancing slowly but not quite-

to the stage of the panchayat. ~ 

Q. I want to take you to two other points. Do you think that it will be­
possible and feasible to endeavour to introduce a system of registered 
addresses? In the first place, of course, you must get a man before the Court. 
You cannot proceed ex-parte. Once you have secured his presence, you tell 
him "You have to give to Court a registered address to which all notices 
will be issued and if you change your address it is your business to let the 
Court know it. No excuse will be listened to, of non-service, if you change 
your address without informing the Court." Then all notices can issue to 
him at that registered address right up to the end of the suit. Do yon 
think that is quite feasible P It is in practice in certain provinces, bm; I 
want to know whether it will be feasible in the Central Province" P 

A. I cannot quite say in the case of the class of litigants we hav~ to deal 
with here, 

Q. Don't you think it would be a good thing in appeals to send the notice 
to the respondent to his registered address? 

A. It could be ttpplied only to an extraordinarily limited extent. 
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Q. It would not necessarily follow that the notice ·would be. served by 
registered post. The point is this. If he has giv~n his registered address and 
if the man is not found in the village, a copy of the notice would be affixed 
on the man's house and he cannot afterwards come and say "I was not in 
the village and I did not know it." 

A. I should•think it possible that under certain conditions the proposal 
would save time. I do not think in the Central Provinces it would make much 
difference one way or the other. 

Q. Would you carry it out in execution? 
A. I think so, if there are suitable conditions. 
Q. The objection raised so far is th.tt it is very hard on a poor man to 

require him to inform the Court of his change of address. Do you think 
there is much force in that? 

A. In a great majority of cases, the average litigant does not change his 
address. 

Q. What is your opinion of the qualifications of your subordinate judi­
ciary-the senior members? Do you think they are fairly good P 

A. I think the new lot are quite good. 
· Q. Do you think that it would work in pra~tice if two selected Sub­

Judges were appointed on a Bench, say, one at Amraoti and another at 
Akola, who would hear all appeals valued at Rs. 1',000 and under and whose 
decisions will always be final on facts and law P . They will be taken away ·from 
the district judges and all second appeals should cease up to Rs. 1,000. 

A. It is a very novel suggestion to me. I should be prepared to accept 
it as regards facts; but as regards law they should be able to refer them to the 
High pourt. 

Q. Yes, I would add a qualification that they would have permission to 
state a case. 

A. I shall consider and give my written opinion on the point. 
Sir T. Desikachari.-Q. I was going to e.sk you for some information 

about the distribution of work. I see from a list given to me that work is 
distributed among the various Judges according to Rs. 500 or Rs. ·1,000 
jurisdiction and so on. How do y~,tu manage itP Do Munsifs have territorial 
jurisdiction P ' 

A. Yes, to a large exteD..t. 
Q. According to the new Act they have got pecuniary jurisdiction to try 

all suits up to Rs. 5,000. 
A. Yes. 
Q. But I find from the distribution list that sqme Munsifs try only 

suits up to Rs. 500, some up to Rs. 1,000 and some up to Rs. 2,000 and so on. 
How is that arranged? 

A. It is arranged roughly on the following lines. To a Junior Sub-Judge 
up to a certain stage-I forget the exact Iimit-I do not entrust cases up .to 
Rs. 5,000. To the j1l'lliors we give them up to Rs. 500. Then we get another 
stage as regards such and such a man. I write to the Judicial Commissioner 
that he may be allowed to try suits of more value. We judge them on :heir 
personal qualifications. It is always very difficult to look to distribution of 
work. He may be quite capable of trying suits up to Rs. 5,000, but he 
would have too much already. All sorts of considerations· like that come in. 

Q. And the distribution that you make is distribution which is recom­
mended to the Judicial Commissioner and approved by him. Is that the way 
in which it is done? 

A. Yes. It is approved by him. But I can make a change within the 
general orders. I could not give a Junior Munsif cases up to Rs. 5,000. I 
report any change monthly to the Judicial Commissioner. 

Q. So that in the Munsifs' or Subordinate Judges' Courts here if a judi­
cial officer is posted to a station, he does not being work right up to Rs. 2,000 
or Rs. 3,000 as in other provinces? 
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A. No, you feed him up tp it. 
Q. I suppose that is the rule which applies also to the Small Cause Court 

jurisdiction. 
A. Yes. 
Q. What jurisdiction is given to a Subordinate Judge? • A. Well, ordinarily he is invested with powers up to Rs. 100. 
Q. That is the jurisdiction with which a Subordinate Judge is invested 

'When be is appointed as such? · 

.4.. Yes, but you cannot take down a general rule, because it all depends 
upon the local conditions of the area and it also depends upon the man on 
whom these powers have to be confened. In one tahsil you can invest him 
with Rs. 100 but in the next tahsil it is possible to invest him with Rs. 200. 
H depends upon the conditions of the area under his jurisdiction. We work 
on general rules of empowering Subordinate Judges according to their capa­
bilities and experience. 

Q. According to the Act, Subordinate Judges can be empowered to try 
Small Cause Court suits up to Rs. 500? 

A. Undoubtedly. 
Q. Who deals with succession certificates? Are they disposed of by the 

District Judge P 
A." No, by the Additional District Judge. 
Q. Why should not Subordinate Judges take them? 
A. They are specially empowered to take them and we have got a law of 

devolution in that respect. 
Q. What about testamentary work? 

A:. That is also done by the Additional Judge here. That also depends 
upon other work that the Judge bas to do. As be has to do criminal work 
so he has to hand over this work either to the Additional District Judge or 
the Senior Subordinate Judge. 

Q. So you can devolve that work upon Subordinate Judges? 
.r1. I think so and I have mentioned that in my statement. 
Q. "What about land acquisition cases? Do they occupy any portion of 

the work of the District Judge? 
A. They do. Last year that was a very heavy item because of the wide­

Rpread irrigation scheme. 
Q. Do you not think that they can be well diposed of by Subordinate 

Judges? Are they more complicated and troublesome than the ordinary 
cases P 1 

A. Well, I think they are fairly important suits. The District Judge has 
to do that work so long as the other important work does not suffer. They 
are very troublesome and difficult cases. 

Q. So that you ·think that it is advisable to have these cases yourself or 
that these cases should be tried by the District Judge only? 

A. Yes, they are highly ticklish in places like Rai Brari where the land 
bas to be reckoned as for agricultural purposes and also for building purposes. 

Q. Cannot the Senior Subordinate Judge be safely entrusted to take up 
that work? 

A. Yes, I prefer to give that work to the, Senior Subordinate Judge. 
Q. At present the Additional District Judge can do it? 
A. Yes, under the special law. I think be bas all the powers. 
Q. Are suits against Government tried by the District Judge P 
A. They are tried in the ordinary way. 
Q. I wish to ask you whether you are in a position to take up original 

civil suits. Do you try original civil suits P 



A. No, I do not think it is possible to try original suits. The only suits 
that I have been trying are divorce cases. There are some places where the 
District Judge can try original civil suits, but it is not possible at every 
place. In Soini, the District Judge tries a fair number of these suits. 

Q. So far as you are concerned, it is only the sessions work that pzavents 
you from doing original work. Is it not advisable that the District Judge 
who has administrative control over judicial officers should try original cases 
himself? · 

A. I do not think it is advisable. 
Q. Are there many District Judges who never have any opportunity to 

. try original cases P 
A. In our Central Provinces system there is a majority of District Judges 

who have tried a number of original cases and probably are still trying 
them in Jubbulpore division and other places. 

Q. What prevents you from taking up original cases in your present 
charge? 

A. The heavy amount of sessions and criminal work. 
Q. Cannot your sessions work be advantageously devolved upon the . 

Additional District Judge P 

A. Only a small amount of sessions work I tran.Sfer to the Additional Dis­
trict Judge and roughly speaking the ratio can liE! 3 to 1. If I give them a 
large. amount of criminal or sessions work it will interllere with their civii 
file unduly. If the original work is taken up by the District Judge, iher. 
the civil appellate work is horribly upset. 

Q. So in your present charge original suits are being tried by the 
Additional District Judge P 

A. Yes. 

Q. With regard to the training of civilians, do they get any civil suits to 
try just as they are given third class magisterial powers in the beginning P . 

A. Well, 'I do not know, because I think that when a_young ,civilian starts 
he has three branches to work in. He has got magisterial work, then the 
revenue work actually trying third class cases dealing with Mukadam cases 
and then he has got department&:\ examinations. If he is under some Deputy 
Commissioner then he has to do some work in connection with sanitation and 
looking after the municipality work. He has also to do some office work. I 
think they are already over-worked at the start and the imposition of this 
duty, i.e., of trying civil suits would add to their already heavy burden. 

· Q. After how long would you entrust a civilian with this work? 

A. It largely depends upon the departmenal examination. I think he 
should take up this work after two or three years' training and he should 
be made a District Judge only when he has got nine years' experience at his 
back and when he has attained the age of 33 or 34. 

Q. When will you ask him to do civil work? Would you relieve hi~ of 
his. magisterial work during the time he does civil workP 

A. He must learn something about the local conditions of the area in 
which he has to begin work. 

Q. But you agree with me that he must have experience in judicial work 
before he begins work as a District Judge. 

A. Yes. 
Q. He must have more judicial experience than he has at present? 
A. Yes. 

I 
Dr. DeSouza .. ~Q. Who controls the nazarat in your district? 
A. One of my assistants-the officer in charge of the process-serving 

establishment. 
Q. What assistant do you employ for the purpose? 
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A. One of my Subordinate Judges. One of the Subordinate Judges is 
put in charge of nazarat, one in charge of the record room and one in charge 
of the copying department. , 

Q. Have you got a central nazarat, i.e., one nazir serving all the Court~ 
situated there. 

A. Yes. 
Q. How many Courts are there in RaipurP 
A. Four. I have two Additional Judges' and· 11 S1.1bordinate Judges 

under my control. 
Q. Four courts including your own are served by one central nazirP 
A. Yes. 
Q. Here I notice one of your circulars. According to it you have a first 

class process'-server and he is not supposed to serve processes, notices, sum­
monses or warrants but his business apparently is according to the circular 
to check the process-serving done by the second and third grade process­
servers. 

A. That was the system but it is now abolished and they are thinking of 
introducing it again. 

Q. I understand they are going to continue the old system again. Would 
you kindly give the Committee an idea how the system is employed there, 
i.e., how the first grade process-server checks the process-serving done by the 
second and third grade process-servers P 

A. We have got district circles. One man is allotted three days and then 
to come back, while another man is given 20 days for a remote place and 
this man-the first grade process-server-is supposed to travel like Travel­
ling Ticket Inspectors. He is supposed to pay unexpected visits and to find 
if the real persons are being served. 

Q. How does he check P 
A. By meeting them in the way and by seeing the persons to be served. 
Q. Then such a class would naturally be of superior qualification and of 

sup~~or social position than the second and third grade process-servers? 
A. No, that is my difficulty. His pay is from Rs. 12 to Rs. 18, and after 

a long service he will have the glorious pay of Rs. 18. 
Q. From this checking system is any fraud brought to light by the 

checker? 

A. Occasionally, but in many cases the checker himself requires chec1.-ing. 

Q. According to the circular you are entitled t~ appoint an official on a 
pay of Rs. 30 to Rs. 100 for the checking of process-servers P 

A. No, I have to get special sanction for that purpose. 

Q. No, the circular empowers -you to make this appointment? 

A. I do not think so. If I thought I could do that, I would employ one 
to-morrow but I am certain next month the Controller will cut the bill down. 
So far as I am aware I have to get fipecial sanction. 

Written Statement of Mr. F. E. SANJANA, Advocate, Amraoti. 

1. A. (i) High Courts. 

First appeals, .one year. 
Second appeals and miscellaneous civil appeals, six months. 

(ii) District and Sub-Court~. 
ORIGINAL SUITS-

(!~) Title suits, six months generally; one year in complicated cases. 
(b) Money suits, six months. 
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Regular appeals, six months. 
B. Claim proceedings, etc., six months. 
2. The period artually taker. now for the disposal of these proceedings 

exceeds the reasonable limit in many cases, · the main causes of the delay 
being non-service of defendants and witnesses and sometimes the congested 
state of work. · 

4. All Munsifs should be recruited from members of the Bar, who 
have practised for not less than five years. The selection should be made 
by a committee consisting of the District Judge and Senior Sub-Judge, who 
should report the names of persons selected by them to the High Court 
for appointment. Promotion to the grade of Sub-Judges should not be as of 
right. Only such l\lunsifs as are found to be efficient should be promoted to 
Sub-Judgeships. Competent members of the Bar having a practice at the 
Bar of ten years and more may directly be recruited as Sub-Judges. 

6. Too frequent transfer~; do necessarily impede justice, as .a judge who 
is transferred to a new file has to go over and study from the beginning cases 
which could have been finished easily by the Judge transferred. 

8. In our District this question does not arise as there is no concentration 
of many Civil Courts. Very seldom have cour~ to wait for members of the 
legal profession, and some courts never wait at all for them. 

13. There would be no objection to invest Senior Sub-Judges with juris­
diction to try probate and succession certificate proceedings and land acqui­
sition proceedings from the public point of view. Only senior officers should 
be invested with these powers. 

15. The following suits should be made triable by Small Cause Courts:-. 

(a) All suits for the recovery of rent. 
(b) Suit by one of several joint mortgagors of immovable property for 

contribution in respect of money paid by him for the redemp­
tion of the mortgaged property. 

There would be no objection to suits relating to partnership with small 
capital being dealt with by these Courts. 

18. The right of appeal graJtt;ed at present should not be curtailed except 
in purely money suits of the value of Rs. 200 and below tried as regular suits. 

22. The power given under Order 41, Rule 11, is very rarely exercised. 

25 and 28. Service of summons should be effected as ordered by the Civil 
Procedure Code. In addition a copy of the summons should be ordered to 
be affixed to the Chaodi or some public place. Service of summons cannot 
be effected generally because of the temporary P.bsence of the defendant from 
h\s village. The headman of the vi·llage should be supplied with a copy of the 
summons to be served on the defendant when he turns up after the process­
server has left; the headman should keep a register of summonses to be so 
served and should always take the thumb impression of the defendant in his 
register in token of such service. Service through post should always be 
resorted to whenever there is a Post Office or reasonable chance of the service 
being effected even when there is no Post Office. But service through post 
must be in addition to the ordinary method now in use. 

As soon as one process-server returns with the summons unserved, the 
district nazi.r should make it a point to send another summons with another 
process-server as the defendant when he has evaded service once in collusion 
with one server thinks himself safe and does not keep away from his village 
till the date fixed for the case .. 

29. No; it would not be advisable. 
30. This suggestion does not seem to be very practicable. Few litiganh 

will be found ready to lose a great deal of time by accompanying the process­
server to some distant village to effect service on the defendant. Moreover 

.. unless the district nazir can send the process-server to the pleader on · a 
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fixed day after payment of process, the party issuing the summons will no& 
know when the process-server would be available and much time would be lost 
and inconvenience caused to the party and the prooess-server. 

32. The provisions of Orders XI and XII, Civil Procedure Code, are 
very much neglected in Berar, the main reason being the backwardness of 
the litigants in education and their mcapacit.v to understand and follow the 
provisions of those chapters. It is only in big towns that these provisions 
are likely to be strictly followed and insisted upon.· 

33. This procedure would cut down much unnecessary evidence. In fact 
· in some cases after parties are thoroughly examined as witnesses there will 

be no necessity of any evidence.• Even before issues are framed it would be 
more advisable to examine the parties personally to determine the points in 
issue. 

34. A per~on summoned as a 'litness in this province, if he is not examined 
on the day of his appearance in court, is ordered to be prepaid for the next 
hearing and generally appears on that date and if he fails to do so, he is 
ordered to be arrested under a warrant. 

35. It sometime~ happens that a party calling a number of witnesses i~> 
ultimately not able to prove anything by their evidence. The costs of such 
witnesses should gener~tlly be saddled on the party calling them independently· 
of the result of the case unless .the court has reason to think that they have 
ueen tampered with by the other side. But in order to apportion the costs 
~:xactly and accurately the ministerial staff may have to be increa4ed. The 
only means to control the citing of a large number of witnesses is to examine 
the parties thoroughly and in detail even before 1ssues are framed and to 
examine the parties as witnesses before witnesses are cited and examined. 

36. In the class of cases referred to in this question, affidavits should bd 
the primary mode of proof, as there is no reason why affidavits should not be 
considered sufficient proof in such cases. · 

37. The suggestion is not practicable. 
40. It is not possible to throw the duty on a legal representative to come 

forward .ftnd request the court to add him as a party, as it would be very 
difficult tq prove that he was aware of the proceedings. Any such attemp1 
would only lead to much perjury on the point of his having or not having 
knowledge of the proceedings. · 

41. The delay caused by the difficulty of appointing a proper guardiall 
ad litem is often very great, especially in cases where there is no real defence, 
the object of the natural guardians of the minors being to protract the liti­
gation as much as possible so as to delay the 'passing of a decree against the 
minor defendant as long as possible. I· entirely approve of the suggestion 
that the plaintiff should be made to name all possible guardians in one peti­
tion and notice should be orderecr to go to them simultaneously and the one 
best fitted should be appointed by tne court at the first bearing of the suit from 
amongst such of them as appear on that day and on none of them appearing 
the court should at once proceed to appoint an officer of the court as such 
guardian. 

42. Tht> practice of granting ex parte injunctions and orders is never taken 
undue advantage of in our province. In fact injunctions are not granted as 
often and as early as they should be in urgent cases so that the mischief which 
is sought to be prevented is completed before the injunction is granted. 
Similarly attachments before judgment are very rarely granted with the result 
that the defendant or debtor.as soon as he apprehends that ,a suit is likely ta 
be filed against him disposes of his property to some relatiotl or friend with t.he 
result that when a decree is obtained and attachment of defendant's property 
sought, claim petitions come in and then suits under Order 21, Rule 63 and 
appeals from the decrees in such suits naturally follow. All this litigation 
would be stopped in many cases by the judicious granting of ex parte attach­
_ment before iu~ment es;oeciall¥ when Droperty sought to 'be attached ia im.-
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'movable property. 1\Iany cases are even compromised out of Court when 
attachment before judgment is granted. 

43. No. 
44. No. 
45. Generally by Judges. No delay is caused by dates being fixed not by 

Judges themselves but by the reader of the court. 
46. Yes. 
47. No. Only when commissions are issued to witnesses residing out of 

this province much time is taken up before the commission is returned. I 
would not add to the powers of commissioners. 

48. Written applications supported by affidavits for adjournment will be 
of some effect in checking the request for adjournments, but they should be 
insisted on only when the court is satisfied that an adjournment is unneces­
Barily asked for. Generally nominal costs are allowed at the time of granting 
adjournments and the payment of costs is never enforced, the party to whom 
costs are allowed being asked to seek execution if he wants to realize them. 
The payment of fairly substantial costs should be made a condition precedent 
to the granting of adjournments. 

49. Suits are often fixed for hearing continuously day by day, and courts 
sometimes fix no other cases for such days. But generally the whole number 
of witnesses does not turn up with the result that the case which is fixed for 
two or three consecutive days does not take one day' even and on the following 
day the court has no work to do. When however witnesses are present courts 
generally take them continuously from day to day even if the case is fixed to 
be taken on one day only. 

53. When the question is between the decree-holder and judgment-debtor 
'>nly, the latter should not be allowed to raise the question of jurisdiction when 
he has not done so in the beginning, but if the rights of innocent third par­
ties are likely to be affected, the principle should not be made applicable. 

54. It is extremely desirable that courts to which a decree is transferred 
for execution should be invested with powers referred to in the question; but 
the executing court should always inform the court passing the decree of all 
orders passed by it, so that that court may make all necessary changes in 
its Registers. ' l 

55. Yes. 
56. The period should be cut down to six years, it should not be necessary 

to apply every three years, or one year and if an application under Article 182, 
Limitation Act, is to be retained the limitation should be one. year and the 
starting point for limitation should be altered from the date of the last appli­
cation to the date of the last order on the last application. 

57. The rule laid down in section 66, Civil Procedure Code, should nuG b~ 
extended and further as, if a defendant is not allowed to show that property 
in his possession was purchased benami for him, courts will be assisting a 
JPerson who does not come into court with clean hands to perpetrate a fraud ot• 
rather to carry out and complete a fraudulent transaction which the partil;ls 
themselves had left incomplete. Courts should not be made the channels for 
.carrying out or assisting fraud. . 

58. Alteration suggested is desirable, as pleas of such payment out cf 
court are generally false and made with the object of delaying execution of 
decree and are never substantiated by evidence. 

59. Yes. Execution may be allowed to the transferee on his filing an 
affidavit. The second proviso should not be deleted if the object of doing so 
is to allow the transferee judgment-debtor tQ execute the whole decree against 
the other judgment-debtors. The transferee should not be allowed to proceed 
against the other judgment-debtors except by suit. · 

60. Courts generally exercise their discJ1ltion in favour of the judgment­
debtor and there are hardly any instances in which both processes are issued ' 
at the same time. 
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61. (A) If the period under Article 182 of the Limitation Act is reduced 
from three years to one, there will be no necessity of notice on account of the 
lapse of a year from the date of the decree; even if the period is not changed 
there does not seem to be any reasonable ground why a notice should be issued 
on account of mor~ than one year having elapsed after the passing of the 
decree. 

A. notice however W<?uld be necessary when the decree is sought to be 
executed against the legal representative of the original judgment-debtor. 

(B) There seems to be no valid objection to the rule being deleted except 
perhaps in so far as a notice to the legal representatives of a deceased judg­
ment-debtor may be considered necessary. 

62. No chnnge seems to 1e necessary to the rule in its present form. Dis­
cretion given by the rule is wide enough and no greater discretion is necessary 
if that now given is properly exercised. 

63. One notice at the beginning of execution proceedings is quite enough. 
The judgment-debtor should then be obliged to be present at all subsequent 
stages of the execution petition. If he does not appear afterwards he should 
not be allowed to raise any objection later on to the execution proceedings. 

6i. There is no reaso,n why writs of attachment and sale proclamations 
should n6t issue simultaneously. Notice of execution petition should be 
serveO. on the party personally. Service on the Vakil who appeared for the 
judgment-debtor will not be sufficient as the engagement of the Vakil may 
be for the conduct of the suit only and even if otherwise, it will be extremely 
difficult to inform the judgment-debtor of the execution proceedings when he· 
is living far in the interior in the mofussil and there is no proper postal 
communication. 

65. No. The power of executing arrest warrants would be abused by 
village officials, especially as in each village there are two or more factions and 
the ,;i1age officials would be likely to favour persons belonging to their faction 
and misuse their powers against persons belonging to the rival faction. 

66. The suggestions made in this question are not practicable. Even if all 
persons holding encumbrances or mortgages of any property are joined it may 
happen that the claims of some of them may not have become ripe for suit 
and such persons would object to be paid off before the time fixed for payment. 
Moreover the puisne encumbrancer who brings a suit on his mortgage will 
never wish that the rights of all prior and subsequent mQrtgagees should be 
determined in the suit brought by him, especially of the prior mortgagees. 
Even if all mortgages are ripe for suit and the mortgagees are willing to have 
their claims tried in one suit, the result will be that more than two or three 
suits, all more or less independent of each other, will have to be tried together. 
Moreover, when properties are sold by court auction it is well known that they 
do not realize the full value that can be obtained by private sales, so that not 
only will the mortgagors suffer by"Such sales, but even the mortgagees will not 
be abl~ to realise their monies in full. Final decrees are not necessary in simple 
mortgage suits and courts may at once proceed to sell the properties on the 
failure of the mortgagors to pay up the decretal amount within the time fixed 
by the decree. It is not necessary to pass a separate personal decree, such a 
decree may be passed when the original sale decree is passed, making other 
property of the mortgagor liable in case the sale of the mortgaged property 
does not satisfy the decree in full. 

67. lf appellate Courts dispose of appeals quickly and exercise their dis­
cretion properly in granting or refusing applications for stay of execution, 
no hardship wi1i be caused. Some appellate courts grant stay orders as a 
matter of course and others refuse equally as a matter of course without much 
consideration as to the merits of each application. A wise use of discretion 
on the part of appellate Judges is all that is 1_1ecessary. I would,_ however, 
suggest that when the execution of a decree for Immovable property IS stayed, 
the judgment-debtor should be asked to give security for such crops as may be 
fixed by consent of both parties and he should not be allowed to challenge the 
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amount fixed when the appeal is decided against him. If the decree-holder 
is prepared to furnish security for a higher amount than the judgment-debtor 
is prepared to do, he should at once be put in possession and should not be 
allowed to plead that he got much less than the security given by him in case 
the decree is reversed. This will stop much unnecessary further litigation. 
In money decrees, as the execution is stayed on giving of' solvent security, 
neither party is either a gainer or loser by the stay, and the only compensation. 
that may be allowed is a higher rate of interest on the full decretal amount 
(usually the rate provided by the contract) than the court rate. 

68. Security to the satisfaction of the court executing the decree may be 
taken in case tho injunction is issued at the instance of the judgment-debtor. 

69. The law a~; to insolvency ought not to stand in the way of the decree­
holder getting the fruits of his decree speedily, if it is worked properly, rather 
it should assist him in getting them more speedily than by the ordinary exe­
cution of the decree. But the working of the Insqlvency Law is not very satis­
factory as there is no proper supervision of the work of the Official Receiver 
and to a great extent the decree-holders themselves are very slow in moving 
the Official Receiver to sell the insolvent's property or to avoid the tra.n.;fers 
made by him in fraud of creditors. 

70. No delay is caused by absconding judgment-debtors. Provisions about 
attachment before judgment in money claims if rightly used would be effective 
in preventing delay, and checking further litigati-on. 

72. The law requiring mortgages to be proved by attesting witnesses is 
working great hardship. Attesting witnesses are won over by mortgagors by 
payment of large sums of money and are made to depose that they did not 
witness ·the execution of the mortgage bond by the executant. Mortgages 
which are all registered should be held to be validly attested unless the con- , 
trary is proved. Sub-Registrars may even be authorized to question the exe­
cutants not only as to execution and receipt of consideration but also as to valid 
attestation by the mortgagor so that much perjury may be stopped, if the 
present law is to be retained. 

73. There would be no objection to admit copies such as mentioned in this 
rule being admitted as secondary evidence. Again it sometimes happens that 
both parties to a suit have got P,rivate copies of previous litigations; if both 
parties agree that such private ·topies may be admitted on being satisfied of 
their correctness much unnecessary delay would be avoided, as certified copies 
generally take a great deal of time to procure. 

76. Notwithstanding the frequent difficulty of proving oral partitionE, the 
state of society in this province, at any rate of the litigant Public, is not so 
advanced as to make all partitions compulsorily evidenced by a registered 
instrument. 

77. Even though the suggestion is not likely to be very useful as people 
will avoid the trouble of registration whenever possible, some other agency like 
that of a Notary Public may be started where parties may be compe!Jed tilt 
register their names on payment of a nominal fee. 

78. Yes, it does; but if a strict adherence io the letter of the Law is likely 
to result in injustice, the equitable doctrine of part performance should be 
available for preventing such a state of things. Laws when made e:xtremel.:r 
rigid and inelastic tend to become oppressive and must be relieved against. 

79. No. Creditors who are generally unwilling to give any receipts will 
be much more so if registration of documents evidencing discharge of obliga­
tions is made compulsory. 

80. I would suggest that no court should entertain a plea that any party 
executed a document unless it bears his clear thumb mark in the case of 
persons who cannot sign their names. If registration is made compulsory it 
will stop all transactions of any kind with illiterate persons. 

81. In trying to prevent one kind of fraud, the suggestion ·made in this 
question will have the effect of encouraging another kind of fraud, and a man 
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who holds a sham document will be assisted by Courts of Law in perpetrating 1 
and perpetuating the fraud. : 

82. Court fees have been increased sufficiently already in this provincl( 
If, however, the court trying a case finds in its judgment that the suit wa~ 
frivolous the plaintiff should be made to pay compensation to the other si~e, 
as it is well known that court costs do not at all represent the actual cost~ 
incurred by parties. ' 

83. The provision that mortgages must be attested is a salutary one, but 
attestation may be made to include admission of execution by the mortgagor 
in addition to the strict meaning put on the term. · 

84. It is doubtful if it is possible to prevent champerty and maintenance. 
In the case of poor persons who are kept out of possession of their property by 
trespassers without title, it would be extremely difficult for them to recover 
their property, unless they could find some one to finance their litigation and 
no one will do so and take a.change of failure in some cases unless he has an 
~xpectation of making a reasonable profit from such venture. The only point 
is what would be considered reasonable in each case and whether the transac­
tion is a fair one or is unconscionable. 

85. Where the decision of the case depends on technical expert knowledge­
a reference to referees would be advisable. 

86. There is no doubt about it. In the present bewildering state of con­
tradictory authorities on almost every question of law, justice cannot be ex­
pected to be speedy. No unauthorized publications should be allowed to be 
quoted or referred to by any Judge. 

87. I do not think it is safe to codify any law; the effect of codification of 
a Law is to make it inelastic and incapable of amendment even if it is found 
to be wrong in some particular unless there is again a change in the Law. 

Mr. F. E. SANJANA, Advocate, Amraoti, called and examined 
on Friday, the 18th July 1924. 

Sir T. Desikachari.-Q. You are practising at AmraotiP 
"Mr. Sanjana.·-Yes. 
Q. Barristers practise there or High Court VakilsP 
A. Both. 
Q. Is the Bar overcrowded there P 
A. There are about eighty of us. 
Q. Are there any who have recently joined the Bar? 
A. :Many are coming in. 
Q. Have they any training in procedure or drawing pleadings? 
A. No. 
Q. Do you think anything can be done for their training? 
A. Yes, if you make their training compulsory under the seniors. 
Dr. DeSouza.-Q. Can you make the seniors to take juniors? 
A. That is unfortunately not possible. 
Chairman.-Q. Would there be enough people in seni!Jr practice to be abl& 

to accommodate all young people? 
A. Some would be seniors and some would be juniors and some would be 

in between, 
Q. You will have to lay down that in the first couple of years he JUUSt go· 

with a man, say, with ten years' practice. It is very difficult to check Whether· 
a man of ten years' standing would really be worth his workP 

A.. It would be difficult indeed. 
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Sir T. Desikachari.-Q. There is a sort of apprenticeship in the Higb 
Court? 

A. I have not practised here, but I think there is. 
Q. And there are seniors available to take. up juniors as apprentices? 
.4.. I think there are. 
Q. If we make a rule that new practitioners should apprentice them­

selves to the senior practitioners there would be seniors forthcoming to have 
them? · 

A. I think there will be, but the question would be whom to call seniors and. 
whom to call juniors. 

Dr. Gour.-In the Calcutta High Court a,ny Barrister of fifteen years' 
:Standing is called a senior. You will have to make an artificiai ru!l:!. 

A. Yes, an artificial rule will have to be made. 
Sir T. Desikachari.-Q. Are there any touts? 
A .• To some extent there are. 
Q~ Is there anything that the Bar Association has done to put down the 

touting? 
A. Some persons are reported to the district judge and they are declared to 

be touts, but they work all the same. · 1 
- • _ 

Chairman.-Q. All that means is that they ~re prohibited from comine: to 
.the Court? · . · - · 

A .. Yes. 
Sir T. Desikachari.-Q. I think more can be done? 
A. Yes. 
Q. 1Vhat can be done? 
A. By the Bar itself. 
Q. I may tell you that there is a clause in section 13 of the Legal Practi­

tioners Act which renders legal practitioners, who resort to touting,. liable to 
-dismissal. · · 

A. It is very difficult to put that in practice. 
Chairman.-Q. 1Vould you very much object to this-that when a maB, 

who has been after due process• declared to be a tout, comes up after that, 
having carried on business as a tout, he should be liable to punishmeni 
for a criminal offence? 

A. I think that is possible. 
Dr. Gour.-Q. There was a proposal of the Government of India that such 

men would be liable to six months' punishment, but that was never' put for­
-ward before the Legislature? 

Chairman.-! know that there was a good deal of attention paid at one 
time by the Government of India to amending the Legal Practitioner& .Aci. 
I think that is not unreasonable because the man gets a very good warning. 
·Of course in the case of any member of the Bar, who is found to be helping 
touts, you can deal with him under the Legal Practitioners .Act? 

A. Yes. 
Sir T: Desikachari.-Q. Do you not think that touts are responsible for 

·some of the useless litigation? 
:1. Largely. They foment litigation at times. 
Chairman.-Q. Do the patwaris foment litigation·? 
A. Yes. I am not in the Central Provinces, I am in Berar. There are men 

who aro called village barristers and they do foment litigation, 
Dr. Gour.-But these are not patwaris necessarily, 
A. They are village wisemen who are in the habit of taking up a case and 

-charging as fees more than that charged by the members of the Bar. 
Chairman.-Q. Is not that an offence? 
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A. The man says "You are entitled to a certain share, I will show you. 
a way if you pay me five thousand rupees." He gets a share in the whole 
ecncern. I 

Sir T. Desikachari.-Q. With regard to pleadings, are they drawn u 
properly? ' 

A. I think so. 
Q. Do you use the provisions regarding discovery and inspection? 
A. No, I am sorry we do not. • 

1 
Q. Would the training of young vakils in the course of apprenticeshiP' 

!lelp this matter? ' / 
A. It is due more or less to the ignorance of the litigants themselves. 

rhey do not know what documents they have to rely upon and far less they 
ean know the documents of the other party. After a case has beeJl going. 
on for a long time then even they bring in certain documents. 

Q. Do you use the interrogatory sections? 
A. They are used at times. 
Q. Are the parties examined to elicit information from themP 
A. Some judges do, but generally they are satisfied 'with the written state­

ment. If they want anything further they examine the pleaders and not the 
parties and elucidate the matter further. 

Q. At the time of settlement of issues, is any enquiry made? Do the­
judges want any information as to what is the point really at issue? 

A .. Some judges do not like that. They do not like issues prepared by 
the pleaders. 

Q. What is the usual procedure? 
A. The usual procedure is for the judge to frame issues. 
~~. You think that the main cause of delay in the disposal of cases is non­

service of processes? 

A. There are three or four causes. The chief cause is the non-service of 
processes. Then when the man is served there is some difficulty under sec­
tion 7 of the Court Fees Act--clause 5, I believe-and that leads to lot of 
trouble. 

Q. What is the difficulty? 

A. There are certain decisions of the High Court, I think, following the 
Allahabad High Court. The decision says that when you sue for a portion 
0f the field you must pay on the market value. We do not know in which 
t::ourt we have to institute a suit. 

Chairman.-Q. You are talking• now of Berar? 
A. Yes. 
Q. You have got rules under th~ Valuation Act covering land valuation? 

. A. 12! times will govern cases where the land is assessed to revenue in 
the Collector's register. 

Q. What is your difficulty? · 
A. We are asked to state what is the jurisdiction in the suit itself. We 

say it is according to the market value. Then it is sent to the court having 
Jurisdiction. Then it takes up the case. The defendant comes and objects­
that the court has no jurisdiction and that the market value is not proper 
and that it ought to be 10 times assessment or some such thing. Then the 
case has to be sent to another court. 

Dr. Go'ur.-Q. Is it not done very often to gain ti~e? 
A. Yes. . . 
Chairman.-! don't' see how the Judges can help it under the present 

law. In any case the second class Sub-Judge is supposed to have jurisdiction 
up to Rs. 5,000. The litigants will look at the court as a second class Sub-
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Jut.lge's Court but not whether he is a young Sub-Judge. The litigant 
has nothing to do with it in instituting the suit. 

A. Yes. 
Sir T. Desikachari.-Q. Under the present Act are not all Sub-Judges 

entitled to take cognisance of suits up to Rs. 5,000? 
'A. They are. 
Q. It is only for administrative purposes that they are asked to try cer­

tain suits up to a certain value. The trial has got nothing to do with juris-
diction.? · 

A. When an objection is raised that the court in which the suit is insti­
tuted has no jurisdiction, that court sometimes thinks that it has no juris­
diction and tries to send it up to another file. 

Q. With regard to this question of valuation, have you any constructive 
suggestion to make .as to whether any rule might be made or the law has to 
b~i~ altered? What is the remedy that you would propose? 

A. I would propose that section 7 (5) may be suitably altered. 
Q. You say another cause of delay is process service. What is the nature 

of the delay ? 
A. The defendant generally knows when a suit is to be filed against him 

and he manages to avoid service. 
Q. How would you propose to remedy this? 

A. I think service through post may be followed wherever possible. As 
soon as one process-server has brought a report saying that the man is not 
served, another may be sent. I would also propose that the headman of the 
village might be entrusted with a copy of the summons because it often 
happens that the man is only temporarily absent and the headman may give 
the copy of the summons to him as soon as he returns to the village. Pre­
caution must be taken that his thumb impression is always taken. 

Q. Then the headman must maintain a register showing the summons 
1erved? 

A. Yes. 

Mr. Justice Stuart.-Q. Wouhf it not be simpler if the process-server when 
he goes to the village and does not find the man, simply hands over the 
summons to the headman and comes back and reports to the court sayin"' that 
he has done so? Why should he bring back the summons and then send it? 

A. It can be done like that. 
Dr. Gour.-Q. Would the headman do the work without payment? 
A. He should be paid. It should be made a part of his duties. 
Sir T. Desikachari.-Q. What about the Post Office? Why should you 

not send the summons through the Post Office? 
A. I have suggested that it should be sent in addition to the ordinary 

summons and not in substitution. 
Q. The ordinary summons should be left with the headman in case the 

defendant is not available? 

A. Yes. 

Q. You have given answers to various questions. I am taking those ques­
tioM only in which I feel any doubt as to what is actually meant. With 
regard to examination of witnesses, you are of opinion that a large number 
of witnesses are cited and very few are examined P 

A. Yes. When they are examined they do not support the party calling 
them. 

Q. In that way a lot of time is wasted? 
A. Yes. 
Q. How would you prevent it? 
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A. As I have said the costs of these witnesses might be ddl d th 
party calling them. sa e on a/ 

Q. The party calling them might call them to prove half a dozen point/ 
.Some of them may be. proved and some. not. 1 j 

A. I am told t~at In the BombaY: High Court there is a system of taxing 
costs. You can disallow costs of witnesses also and even disallow costs lfor 
wasting time. But the trouble is we have not got a taxing 'officer. j 

Q. You simply apportion costs. I will give you lrd and you suffer cjrds 
·for having called an unnecessary witness. ' 

A·. Yes. 
Q. Is there anything that prevents the judge from doing anything in that 

'WQP ; 

A. He does not like to do so. There is nothing to prevent him and he 
-can exercise his judicial discretion. But at the time of writing jndgment. 
be should make up his mind as to how to apportion the costs. 

Q. Are there no daily fees here? 
A. No daily fees are paid here. 
Q. Why cannot the judge discourage that? 
A. But five per cent. is the only fee. 
Q. He can allow special costs? 
A. There is no provision about that. 
Q. You seem to think that if attachments before judgment are freely 

.granted, there will be less litigation? 
A. I think so. Attachments before judgment are asked generally when 

the defendant is going to transfer his property. They are not granted as 
-often as they should be. It is my opinion that if they are granted, attach­
ment takes place and there is no alienation. 

Chairman.-Q. I think the difficulty i~ that the fact that the defendant 
is going to transfer his property cannot he! proved. Is that not the trouble P 

A. Yes. It is very difficult to prove -~nu.c. the man is going to alienate hi3 
.property although it is very well known in the village that he is going to do 
so and as a matter of fact he disposes of his property with the result that 
wheu the property is attached after alienation, miscellaneous proceedings 
-start and so on. 

Sir T. Desikachari.-Q. What do you suggest about the provision of the 
.Code? 'fhe provision of the Code must be followed before you have attach­
ment before judgment. 

A. But the provisions of the Code ought to be interpreted rather liber­
ally and more use of them ought to be made than is generally done. Generally 
-the tendency is not to allow .attachment before judgment. In cases of 
attachment of immovable property there is no hardship. 

Dr. Gour.-Q. How will it shorten the delay? It will prolong litigation 
because in every case of attachment before judgment there is likely to. be an 
-objection to the attachment, then there will be an enquiry and then at the 
-end there will be an appeal. 

A. On the contrary it will cut down litigation. If you give attachmen~ 
before judgment then alienation is not made, but if alienation is made, the 
-object of the plaintiff's claim is defeated. 

Q. I am not talkmg of the protection of rights to property, but I am 
-dealing with delay. I am speaking as one who wants to accelerate the pace 
-of litigation. Now in that case if the judge resorts to giving or granting 
attachments or injunctions, then do you not think that there will be objec­
-tions? 

A .. Objections will no doubt be raised. 
Q. Appeals will be filed and I do not think the defenqant will take them 

tying down? 
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.4 .• I have seen defendants taking them lying down because there is nO' 
defence. It is generally hi hopeless cases. 

(),. You are speaking of cases where there t>hould have be?n ~ttachment 
l>eforE' judgment. Do you mean to say that attachment applications should 
he more carefully examined and disposed of? 

.4 .• Yes. 
Q. That they should not be disposed of in a cavalier fashion? 
A. Yes. 
Sir T. Desikru:hari.-Q. With regard to execution of decrees, you .think 

that 12 years' rule may be modified? Your personal view is that it can be­
made six years. What about steps in aid of execution? 

A. Well I think there is a suggestion that he can ap]>ly at any time. I 
do not think that is a bad suggestion. He can apply at any time. 

Chairman.-Steps in aid means nothing. It does not involve even ser­
dce on the judgment-debtor. 

A. Yes. 
Sir T. Desikachari.-Q. So you will not be in favour of having any provi-

sion like Article 182 of the Limitation Act P · 
:1. A man can put in application at any time·. when he thinks that he is ' 

likely to realise the amount. 
CJ. What is your suggestion about benami transactions? Will the enact­

ment of a rule that no party to a transaction shall be allowed to plead that 
it is benami, assist in the realisation of the fruits of a decree speedily and 
prevent unnecessary claimants? Do you not 'think that benami transactions 
should be discouraged because they have the effect of concealing the title? 
The object of Section 66 is to prevent all transactions which cloud the title. 
Do you not think that benami transactio!ls should be stopped in every quarter 
wherever they may be found P 

A .• I am of "opinion that in trying to prevent one kind of fraud, the sug· 
gestion proposed will encourage another kind of fraud. People are not s<> 
educated as to know what conduct should be followed and what should not 
be followed. 

Chairman.-Most people are• .~ducated enough to see that if they buy 
property they ought to take in their own name. This idea of benami is not 
of uneducated men only: it is a highly fictitious sort of thing. 

A. Even the uneducated resort to it. 
Dr. Gour.-Q. What is the advantage of a benami transaction? 
A. There is no advantage. 
Q. No advantage whatsoever? 
A. No. . 
Chairman.-Q. Then I should like to know why so many benami transao­

tions are entered into? 
Dr. Gour.-The apparent reason is this. Suppose I trade in cotton 

and the possibility is that after some months I shall go bankrupt. In these­
months therefore I should keep my profit to my wife and children and should 
also make all purchases of property in the name of my wife and children. 

Mr. Justice Stuart.-Let me give an illustration. An official getting 
Rs. 100 a month buys a property worth twenty thousand. Now it is difficult. 
to explain how he {:Ould have obtained Rs. 20,000 from his salary and there­
fore he will buy the property in the name of some one else. 

Dr. DeSouza.-That is to conceal fraud. 
Mr. ll!itchell.-Q. In your experience, Mr. Sanjana, are not benami trans­

actions largely intended to conceal some form of fraud? 
A. Yes, they are. 
Dr. Gour.-Q. Or to conceal'the truth? 
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A. Yes. 
Jlr. Mitchell.-Q. Would it not be better to put them down altogether? 
.4.. Yes. 
Uhairman.-Q. Do you think that it is possible to make a change in the 

law to put them down? 
A. I cannot say. 
Dr. Gour.-Q. You know very well that the Civil Procedure Code dis­

courages benami purchases and in consequence of that legislation t:bere are 
many benami purchasers who have lost their property. 

, A .. Yes. 

Written statement of Rai Bahadur D. N. CHAUDHRI, Pleader, 
Raipur. 

- 1. A. (i) High Courts. 

(1) There is no Original side in the High Court in the Central Provinces. 
(2) First appeals, six months. 
(3) Second appeals, nine months. 
(4) l\liscellaneous appeals, four ·months. 

(ii) District and Sub-Courts. 

(1) The Courts of District Judcres do not ordinarily try any original 
suits excepting divorce cases but those of additional District Judges do so; 
I think the average duration, as stated below, for each class of suits will be 
reasonably sufficient:-

(a) Contested title suits, nine months. 
(b) l\Ioney suits, six months. 

(2) Regular appeals, four months. 
(3) Civil miscellaneous appeals against orders, three months. 
(4) Small causes, four months. 
(iii) We have no such courts in Ce~tral Provinces. 
B. (i) Claim proceedings in all courts can be, and as a matter of fact, 

are disposed of with 3 or 4 months. 
0. We have no experience of such courts. 

· 2. So far as my personal experience and information go, I think, the 
Subordinate Courts in Central Provinces proper (Berar excluded) cannot be 
charged with unduly delaying proceedings but on the other hand, I believe 
I would not err on the side of exaggeration if I were to say that no civil 
courts in any other province in India can claim the honour and credit of 
such quick disposals. 

3. So far as Central Provinces Civil Courts are concerned this question 
need not arise but I will deal with it below. as a general question of principle 
when I come to details of procedure. 

4. It is really very difficult to say whether any change in the present 
method of recruitment of judicial officers will have the effect of speeding up 
the proceedings but a change in the method is, nevertheless, desirable with 
a view, at least, to bring about an improvement in the quality of the work 
turned out and perhaps with it, a speedier outturn. I would propose as 
follows:-

(1) Sub-Judges (there are no 1\Iunsifs in Central Provinces now).-A law­
graduate must put in at least 2 years' practice at the Bar and preferably 
he must be articled to a senior practitioner of at least 10 :vears' standing 
before he should be qualified to apply for enrolment in the judicial service. 
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(2) District Judges.-None without at least "10 years' experience on the 
Bench or at the Bar should be appointed, the present practice of appointin,; 
members of the Indian Civil Service to these posts only after a very short 
training as Sub-Judges should cease; at least one-third of these posts should 
be thrown open to members of the Bar. 

(3) High • Court Judges.-In the Central Provinces the permane~t cadre, 
a~ now fixed, consists of only four Judges but it seems a fifth Judge has 
become indispensable and one gentleman has already been temporarily 
appointed to this post and very likely he would be made permanent. I 
would propose that the five posts should be filled in, as follows:-

3 members of the Bar. 
1 civilian. 
1 member of the Provincial Judicial Service. 

5. I have answered above. 
6. No. 
7. I am sorry I am unable to understand this question and therefore to 

answer it. To my mind the pure " amount of work done " can never form 
a sure and safe element in prescribing the standard of efficiency for an 
officer. He may do a lot but on the whole s-qch bad stuff that frequent 
remands or reversals may be necessary. I would, on the other hand, give 
the palm to an officer, who, though somewhat -slow, turns out carefully 
solid and satisfactory work. I am against basing ·any standard of efficiency 
simply on the largest amount of disposals. 

8. This question is also not quite clear to me. In a district headquarter 
which is also the seat of the Judge of the Sessions Division, there must neces­
sarily be at least 3 or 4 civil courts of different grades, viz., a District Judge, 
an Additional District Judge, who is the principal civil court of original 
jurisdiction and the court of first appeal up to the value of 1,000 or 2,000 
rupees and one or two other courts of Sub-Judges of the 1st and 2nd class, 
even in other district centres of importance though not the seat of the 
Sessions Judge there must necessarily be two or three civil courts; this 
cannot certainly be called " concentration of many civil courts " when it is 
the normal condition and I do not think it can be avoided. 

Now, as regards averting the·'" waiting " for members of the legal pr~ 
fession, it is no doubt true that the request to wait is often made and as 
often complied with but so far as my experience goes, the courts do not 
sit idle for that but take up other work from the day's list in which the 
parties and pleaders are ready; this does not, so far as I know, impede the 
progress of the work materially and in cases of unreasonable request, if apy, 
the. courts are not bound to wait and do not in fact allow the indulgence. 

9. It is not necessary in Central Provinces so far as I think. 
10. As stated above we have no system of District Munsifs here. · 
11. As stated above we have no system of District Munsifs here. 
12. It is not necessary in Central Provinces; the misce1laneous judicial 

work done by the District Judge is very small. 

13. In Central Provinces. Sub-Judges have been invested with jurisdiction 
in certificate cases: the Additional District Judges try Probate cases, which 
are very few and the Land Acquisition references are tried by District 
Judges; these cases are very small in number and no change in the present 
system is called for here. 

14. We have had no experience of Panchayat courts which have not been 
instituted in all places yet though an Act has been passed; I have no objec­
tion to invest suer courts, when established, with power to try petty local 
money suits. 

15. I would no1 restrict the scope of Schedule II of .the Provincial .Small 
Cause Courts Act and think that all conceivable exclusion has been incor­
porated in it; it is not desirable to have any of these excluded suits tried in 
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a summary manner; I am of opinion that suits on simple mortgages and 
those relating to partnership irrespective of value often involve complicated 
questions which should not be tried summarily. 

16. I think the summary procedure contemplated by section 128 (2) (/), 
Civil Procedure Code, should not be introduced in the lower courts of this 
province. It is meant primarily for Presidency towns or big centres of 
commerce where dealings are made between intelligent business men with 
full formalities. 

17. I would not create another class of civil courts, viz., Sub-Registrars 
and do not think that will make for speedy or less costly disposal at all. 

18. I do not think that the right of appeal has been given in too many 
cases at present; I would not curtail it at all. 

19. There is no Letters Patent appeal in Central Provinces and I do 
not propose to answer this question. 

20. I do not think very many frivolous second appeals are filed in the 
High Court of' this province; I would not curtail this right at all. 

21. No; that will result in practically shutting out poor litigants. 
22. I think this power is very rigidly exercised in the Central Provinces 

High Court. 
23. I do not think the right to apply for revision is much abused though 

no doubt there may be instances where frivolous applications are made but 
I would not curtail the right; t.he remedy is in the hands of the High Court 
itself which has the power of summary dismissal in such cases; I am not in 
favour of the view that the decretal amount should be deposited beforehand 
in applications for revision against judgments of Provincial Small Cause 
Courts; revision against interlocutory orders is sometimes very necessary. as 
otherwise by the time the decree is passed one party may obtain undue 
and perhaps irreparable advantage over the other. 

24 and 25. (1) The service of summons on the defendant is the initial 
huge task which the plaintiff has to apply himself to and if the defendant 
is a minor the task becomes very difficult indeed and out of the total 
duration of the suit, more than half and sometimes three-fourths of it is 
taken up in this preliminary chase; I must say, however, that the dishonest 
tricks which are played invariably in Bengal, Bihar, and United Provinces 
by the process service department are much less in Central Provinces. Here 
the normal state of things is a good, correct and prompt service by the 
unaided efforts of the process-server even in the remotest parts of the 
district and it is only when there is attempt at evasion by the defendant 
himself that some delay and trouble are caused but I am prepared to absolve 
generally the serving department from blame for this and would fasten the 
guilt primarily on the elusive defendant; there is difficulty of service by 
post in the interior of many districts in these provinces and the substitution of 
the Post Office agency will not !neet the requirements of the case but a 
provision for service by post within the area of jurisdiction may be intro­
duced in the Code; of course, where two summonses are returned by the 
process-server with the report that the defendant is avoiding service, a 
prompt order of substituted service often settles the matter. 

Now as regards minors the trouble is indeed very great and I am afraid 
a too cautious and withal complicated procedure laid down in the Judkial 
Commissioner's circulars of this province makes the matter still worse. The 
present procedure is as follows:-

(1) the plaintiff sets down somebody, often times the nearest relative 
with whom the monor lives, as his guardian ad lite-m and he 
swears an affidavit to that effect; 

(2) the court orders a notice to issue to the proposed guardian and 
also the minor; 

(3) the notice is often returned after service on the guardian but 
not on the minor; 
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(4) notice after notice has to be sent but a minor can never be served 
and ultimately the plaintiff or his agent secures a false report 
of service on the. minor but the guardian is non est; 

(5) the court calls upon the plaintiff after perhaps six months have 
been lost by this wild goose chase, to nominate another guardian 
and this is done, and sometimes the same game is repeated and 
ultimately when both parties and the court become tired and 
exhausted the suit is allowed to continue with the court officer 
being appointed guardian ad litem and the plaintiff has to pay 
for the appointment of a pleader for his own adversary. 

(2) I believe there is much scope for improvement in the present com­
plicated procedure relating to service on minors and his relatives take 
.advantage of the same and cause harassment and delay. I think the attempt 
to serve the defendant minor personally is a farce .. Who is to accept service 
for him? Evidently the same relative who 'has been playing hide and seek. 
I am led to think that the report of personal service on the ·minor is in 
majority of cases false and manufactured with a view to get rid of the 
trouble. Is it at all possible to serve a minor who is an infant in arms, 
but even in his case the present practice insists on a personal service on 
him as well. 

(3) I would, therefore, propose the following change in the practice :­
(a) I would do away with the farce of serviJ;J.g the minor, 
(b) when the nominated natural guardian, such as the father, mother 

or the joint brother or uncle does not appear or refuses to act 
for the minor in whom he or she is naturally interested, the 
court may at once presume that the refusal is contumacious 
and the proposed guardian should be called upon to show su:ffi- · 
cient cause for his refusal and on his failing to show cause the 
court may impose on him a fine not exceeding, say, 50 rupees 
and straightaway appoint a pleader of the court to act as 
guardian and order the plaintiff to pay him a reasonable fee, 

(c) if the minor has no nearest natural relative, then after the service 
on the guardian proposed by the plaintiff and on his non­
appearance or refu.sal, the court should proceed at once to 
appoint a pleader' a's guardian as stated above. I' am confident 
this will produce a salutary effect on the recalcitrant natural 
guardians and contribute towards the speedy disposal of suits. 

26. The English writ and statement of claim are quite unknown in this 
· -country and I would not insist on this form. 

The forms of plaints given in the Civil Procedure Code are generally 
adhered to. 

27. No, they are fully conformed to. 
28. I have answered above; there is no facility of prompt service through 

the agency of the post office in the interior of any district in Central 
Provinces. 

As a matter of fact the processes of all courts and public offices are served 
in the villages by process peons with the aid of the village officials, but 
they should not be solely trusted with service, the presence of a· public 
servant such as the process-server, with the aid of the village official will 
-ensure service. 

' 29. This is possible only in. the case of firms and trading houses and 
only in big cities; it will not work at all in the mofussil. 
· 30. Yes, there is no harm in that, but the pleader can hardly assist the 
process-server much. 

31. The court should ask each party to submit a draft and then after 
consultation with the pleaders of the parties the issues should be framed. 

32. Examination of parties 'is not much neglected but the provisions 
about discovery and admission of documents are seldom observed; I think it 
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is due to the pleaders and the courts not understanding the value of these 
provisions and their longstanding disuse; the remedy that I can suggest is 
to mulct the defaulting party in costs. 

33. I would be no party to the giving of power to the courts to examine 
parties at the first hearing on the merits of the whole case; though this 
may shorten evidence to some extent but may be the fruitful source of 
suborning and bribing witnesses afterwards. I will give an instance; sup­
posing the plaintiff says in his statement that such and such persons were 
present at the time of the contract; his statement may be perfectly true 
but the defendant may take advantage of the information and try to suborn 
the witnesses and when the trial afterwards begins none or some of the 
witnesses may not support the plaintiff. At present neither party is supposed 
to know beforehand what the witnesses of his adversary are going to say and 
that is some safeguard against subornation. I am, therefore, against the 
suggestion that parties should be examined fully on the merits of the whole 
case, before the trial begins and moreover the institution of examination of 
the party as his own witness is a plant of very recent growth in Central 
Provinces where this procedure was seldom followed and I still come across 
judgments in which I find that the courts are prone to attach no importance 
to the depositions of the parties, which are taken for granted as unreliable 
and are absolutely ignored. 

I am aware of the practice in Bengal of examining parties at great length 
by the court at the first hearing but there the parties are very intelligent. 

34. Yes, this is generally observed. I think the rule should not be departed 
from except for special reasons. 

35. Yes, in not an inconsiderable number of cases, I think the court can 
saddle the party calling such worthless witnesses with the costs thereof 
irrespective of the result of the case. 

I cannot suggest any means by which the courts may control the citing 
of witnesses by parties. \ 

36. Yes, I agree. 
37. This is not possible and should never be attempted; the courts have 

ample powers to disallow irrelevant questions but no time limits ought to 
be fixed. 

38. I would not extend the provisions of Order 37 to any other classes 
of suits; even as they are, they have seldom been sought for by the parties 
in the mofussil courts. 

39. I think the principle of representation is capable of wider application 
and may be insisted on in the following classes of suits:-

(1) 

(2) 

(3) 

Suits between the landlord and tenants of the same village re­
garding all communal rights, claims of easement, rates of rent, 
pasture land, right oi irrigation, rights to timber growing on 
tenancy lands, etc. 

Suits between sons and alienees of a Hindu father, or between co­
parceners and the manager of a joint Hindu family or between 
reversioners and the Hindu widow or her alienees. 

Suits regarding places of public worship, public meeting, public 
way. In all the above description of suits though they partake 

, of the nature of representative suits but the point is not quite 
clear and there are conflicting decisions of High Courts wi..th 
regard to some of them. 

As soon as a suit of the above description is instituted the court should 
insist on the plaintiff and the defendant when he appears, to name all the 
members of the community, the tenants of the village and members of the 
family and fraternity in the neighbourhood so far as possible and then issue 
a proclamation to be made in the neighbouring area inviting all interested 
persons to come and join with the parties or urge any objections to the 
maintenance of the suit between the parties named or any other; the courts 
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should stay the suit for 3 months and then after deciding all the. objections 
proceed to trial. 

In case of l\Iitakshara families, other co-owners and 1\falabar tarward, I 
would proceed in the above way by issuing a proclamation inviting all 
interested to join or object and then staying the suit for a short period before 
proceeding to trial. 

40. No I would not throw the duty on the legal representative even if 
he is awa:e of the proceedings. It is the plaintiff's duty to bring him on 
the record as he has filed his lis in court; others are not bound to come unless 
the plaintiff brings them in the proper way. 

41. I have dwelt on this subject at length in my reply to Question No. 25 •. 
.As regards the suggestion that the plaintiff in his first petition should 

. name all the possible guardians so that the court may select one out of them, 
I quite approve of it. 

42. There is no complaint, so far as I am aware, about unnecessary e:x: 
parte injunctions and orders in this province; section 95 provides sufficient 
.:!heck. 

43. I do not think that 'the judgments of the courts in Central Provinces 
are, as a rule, unduly long though there may be a few Judges who are in 
love with that practice but it is quite negligible· and does not call for any 
drastic step. · 

44. Yes, very often. 
45. Yes, the Judges fix.the dates. 
46. Pleaders are generally consulted. 
47. Yes, much time is taken up in the commissions and particularly when 

they are sent to Indian States; I do not see any way of controlling their 
length when the witnesses are out of the court's jurisdiction; I would not 
add to the powers of the commissioners; I would not insist on written 
interrogatories as a rule. 

48 . .As I have stated there is not much complaint about unnecessary 
adjournments in the courts here; affidavits are not filed as a rule, the costs 
awarded are sufficient. 

49 . .As a rule all suits are not tried continuously day by day but what 
happens is that the courts generb.tly examine all the witnesses present of the 
party leading evidence at a hearing even if that takes up more than one day 
and then fix another date; I think this contributes more towards a speedy 
disposal than to wait till the presence of all the witnesses of the parties is 
secured. 

50. Yes. 
51. There are no suits of the nature of commercial suits in Central Pro­

vin9es. 
52. I cannot suggest any amendment. 
53. I would not extend the provisions of section 21 to applications for 

execution. 
54. I have no objection; I think these powers should be given to courts 

to which the decree has been transferred for execution. 

55. I am in favour of the modification. 
56. (a) I am in favour of the alteration proposed; 

(b) I am not in favour of the curtailment of the period of limitation; 
(c) This may be done. I am not in favour of the suggestion that the 

decreeholder may be allowed to execute the decree at a,ny time 
convenient to him within the lifetime of the decree; this will 
unnecessarily swell the interest on the decree; the sooner the 
l!:xecution is taken out the better both for decreeholder and the 
judgment-debtor. 

57. There seems to be no objection to the proposed alteration. 
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58. No, I would not restrict the pleas of payment out of court in the way 
proposed. 

59. This may be allowed; the second proviso to Rule 16, Order 21, seems 
to be unnecessary. 

60. There is; a judgment-debtor should not be harassed unnecessarily and 
the discretion of the court should not be taken away. 

61. (a) No special notice seems to be necessary where a notice of the 
execution petition is given but it seems to me that the notice provided for­
is· not a special notice but one of the execution itself. 

(b) There is; the rule is n!lcessary. 
62. Yes, it will work hardship; the court is to proceed only upon sufficient 

cause being shown and I would not restrict it. 
63. There seems to be no necessity for special notices at each sta"e. 

Permission to bid is always given ex parte. "' 
64. Yes. There is reason enough against simultaneous issue of attach­

ment and sale proclamatiou. Objections to attachment would otherwise be 
hampered in many cases. No notice of execution petition should, as a rule, 
be served on pleaders in the suit as their engagement generally ceases after 
the decree. 

65. No, the village officials will seldom assist in the apprehension of a <'0-
villager. • 

66. I would suggest the following :-

(1) In all mortgages the right of sale should be given to the mortgngeer 
if he so chooses ; 1 

(2) the right of a person joined as a defendant claiming a title in­
dependent of the mortgage and adverse to that of the mortgagor 
may also be adjudicated instead of leaving it open for a separate­
suit; 

(3) it is absolutely necessary that all prior and subsequent encum­
brancers should be impleaded and all their rights may be­
adjusted once for all; 

(4) I think the filing of an encumbrance certificate from the· Regis­
tration Office showing existing encumbrances up to the date of 
the suit will be a step in the right direction; 

(5) sometimes much time is given but when the mortgagor shows his. 
bona fides by making some payments from time to time and in 
other ways, the court's discretion to grant time should not be 
taken away because it is often the case that the value of the 
property far exceeds the amount of the mortgage. ln decrees 
for sale there is no provision to grant time but, I think, it 
should be made as in ,the case of foreclosure decrees on the above 
conditions. 

I think in simple mortgages also a preliminary decree should be made t~> 
allow the judgment-debtor an opportunity to raise money to save his property 
from sale; this right is given to all judgment-debtors even in case of money 
decrees (vide Order 21, Rule 83). 

It is not necessary to record a separate personal decree; it may be 
provided for in anticipation in the original decree and the present clause 
No. 3 in the form No. 4, Appendix D, Civil Procedure Code, may be amended. 

67. :My answer to all the questions in the clause is in the negative. It 
does not appear to me that the stay orders are so frequen.t that any power 
should be given to the appellate courts to award compensation. 

68. No; I am not in favour of any provision in any proceeding taken 
against a decree or execution for a condition precedent to deposit the decretal 
amount, which will, in my opinion, deprive the aggrieved in many cases of 
having recourse to the remedy. 
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69. Yes, very much; it hampers as the l'!sult ·of the very great facility 
afforded to dishonest judgment-debtors to secure the adjudication order; the 
number of insolvency cases is increasing on account of the facility of securing 
an adjudication order; if the law is made more stringent, e.g., if a full 
enquiry is made into the judgment-debtor's mala fides and his right to make 
the application is somewhat restricted there will be no necessity for a 
<levolution but the cases will automatically decrease in number. I think this · 
jurisdiction should always be vested in an experience,d officer. 

70. The present provision for arrest and attachment before judgment is 
enough. 

71. I can only suggest the following:-
(a) regarding admission of secondary evidence the law may be some­

what relaxed, e.g., when the party makes an affidavit as to the 
loss of a registered document, the certified copy may be forthwith 
admitted without calling upon him to give evidence of loss; 

(b) as regards proving account books, I think proof of each item of 
dealing should not be insisted on but if the party swears as to 
the regularity of the books and their correctness the whole of 
them may be accepted unless there is dispute about any parti- . 
cular items. · · 

72. Yes, it is necessary but I would widen the· meaning of attestation by 
including in it admission of execution before a witness. . 

No, I would not clothe a mortgage deed with such a presumption and 
·change the law of burden of proof. 

73. This is, I think, the practice at present; if· the parties consent 
secondary evidence is always admitted without further proof and even un­
·Certified copies are admitted. 

74. I cannot think of making the law of limitation being made more 
:stringent than it is at present. 

75. I cannot suggest any. 
76. No. 
77. As above. 
7R. I do not think so; tU.·• doctrine of " part performance," what­

·ever it may mean, does not create a title by itself but only leads the 
way to its acquisition; I do not think the creation of a mere charge by pay­
ment of a part or whole of the consideration in pursuance of an unregistered 
·agreement, which does not per se create ~t title, should be· made dependent 
·on a registered document. 

79. No; thedischarge of the obligation by the return of the document with 
an endorsement of payment made by the obligee should be enough and no 
registration should be insisted on. 

80. No, I would only limit the general proposition by insisting on a 
thumb-impression in the case of illiterate persons. 

81. I am personally against benami but it cannot be rooted out of the 
•Country so speedily; as a matter of fact we come across many cases of bona 
fide bennmi, if I may use such an expression; and it would be a great hard­
ship if the plea is disallowed; it may speed up the trial in a few cases but will 
perpetrate an injustice in the present state of the society. · 

82. No, I would not recommend a further increase of court-fees in any 
case; the recent amendmen.t in the law regarding grant of compensation in 
-such cases is enough. 

83. I think the rule of attestation may be retained in cases of mortgage 
and lease and extended to sales as well but the definition of attestation may 
oe widened as suggested above; a law has already been passed to this effect 
and it may be extended to all provinces. 

84. This is again another long standing habit of the people and cannot 
be done away with. The Privy Council and all the High Courts in India are 
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of opinion that to help poor limgants to get possession of their property from 
rapacious and stronger relatives is not an act against public morals. I woula 
not stop it by legislation but the courts have ample power to afford remedies 
in unconscionable and too hard bargains. 

85. The present powers of reference to ·arbitration may be applied in all 
classes of cases and no further power seems to be necessary. 

86. The multiplication of law reports is a n~essary evil. I would not 
purchase speedy trials by curtailing law publications or reports but an effort 
at co-ordination of the many reports issuing from all quarters may be made. 

· 87. I would draw a distinction between "speedy justice," and "speedy 
trials," the one does not necessarily include the other and sometimes what 
may be " speedy trials " may be miscalled " speedy justice." The term 
often imports justice administered in a summary manner. I am against 
the introduction and development of a system of this type of justice, however 
much the trials ma;r be delayed. 

I do not think there is any scope for further codification of any substan­
tiv~ law in India, except perhaps some branches of the Hindu and l\Iuham­
madan Law. 

Rai Bahadur D. N. CHAUDHRI, Pleader, Raipur, called and 
examined on Saturday, the 19th July 1924. 

Chairman.-You are a pleader at Raipur, Rai Bahadur? 
A. Yes. 
Q. I gather you agree that as regards delays in this province you have 

not got much to complain? 
A. Not at !1.11. 
Q. I understand that even your Additional District Judges' Courts or 

first class Subordinate Judges' Courts are not so congested as to make ar.y 
changEs necessary? 

,t, Yes. 
Q. Then I see t],.lt ~ u11 have pt.t down as rea~or•;!!,]e time for th•! disposal 

of first appeals, six months, and for second appeals, nine months P 
,1. Four months for first appt.-als. 
Q. But I do not quite follow why second appeals should take longer 

time than first appeals P 
A. Because there are so many, and dates are fixed at intervals of nine 

months or a year and they come from all parts of the province. 
Q. First appeals also come from all parts of the district? 

A. Y.es, t.hey do come, but they are generally fixed within a very short 
interval in the Judicial Commissioner's Court. 

Q. There is no question of time which is likely to be taken, but the ques­
tion is with regard to the right and reasonable time that should be taken­
never mind, whether it now takes so much time or not. You will agree with 
me that first appeals would require more time than second appeals because 
you have got to deal with the evidence and do many other things. Second 
appeals ought to be disposed of in less time. 

Dr. DeSouza.-As a matter of fact I find the duration of first appeals in 
Nagpur is 418 days while duration of second appeals is 343 days. 

Chairman.-There is no question of duration, but the question is what 
should be the right and reasonable time. 

A. ·when I have used the word "first appeal" I have meant bench 
appeals. Bench appeals here are fixed generally within two or three months 
and they are generally disposed of on the dates fixed for them. Of COltr~ 
there is a slip of the pen. 
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Q. Then you think that the time for regular appeals in distl-ict courts. 
will be four months P I quite al!;ree with you that it is ~ reasonable time. 

A. Yes. 
Q. Then you think that the reasonable time for contested title suits 

should be nine months P 
A. Yes. 
Q. As regards the method of recruitment of judicial officers you ·think 

that Subordinate Judgt·.s should have 1wo years' pract!l·e nt thl' Bar a.tt .. r 
taking their law degrees and they should preferably be attached to senior 
prnctitioners during these two years? 

A. Yes. 
Q. As regards District Judges you think that there should be ten years' 

experience either on the bench or at the Bar before a man is taken as a 
District JudgeP 

A. Yes. 

Q. And you would like that one-third of the District Judges' posts should 
be open to the members of the Bar P At present have you any District 
Judge who has been directly appointed? 

A. No. 
Q. Other provinces have got one such appointment. Do you not have 

oneP 

A. Nc. 
Q. In past years you used to have? 

A. There was only one instance. 

Q. Then you say that in the Judicial Commissioner's Court, there should 
be five Judges and three of them should _be appointed from the members of 
the Bar, one from the Provincial Judicial Service and one from the Civil 
Service? 

A. Yes, but here I may add that with regard 1ltl the selection of Judges in 
our High Court, there is almos~ ~onsensus of opinion that selections are not 
made properly. ·· . 

Q. Do you mean to say that more care should be taken in the selection of 
Judges of the High Court P 

A. Too much attention should not be paid to the amount of work, but to 
the quality of work. 

Q. I take it that in this province you have a much better system of 
inspection of courts than in any other province P 

A. I cannot say anything with regard to other provinces, but the District 
Judges here make thorough inspections. _ 

Q. If you have got a very good •system of inspections, that is the only 
way, I think, by which you can determine the quality of the workP 

A. Yes. 
Q. And further there is nothing in this province to indicate that this 

question of quality is being overl3oked, but on the contrary the inspection 
system seems to show that the authorities have that question very well in 
mind. 

A. But my point is that if you pay more attention to quantity, then it is 
natural that you do not pay so much attention to quality. 

Q. You must not make the standard of quantity too high, but do you not 
think that he is a good Judge who gets through as much work as anybody 
else? 

A. But sometimes a good Judge with a view to show good outturn of the 
work sacrifices quality to quantity. 

q. As a. general rule, do you not find that he is frequently a qmc:t worker? 
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A. Not necessarily. I think that if an inspecting officer finds that a. 
Judge has turned out more work and speedy work, he perhaps gives him all 
the credit rather than if he were to turn out a smaller amount of work but 
work of a better quality. · 

Q. Well, what is the best test of determining the quality of work for all 
practical purposes P 

A. It is very difficult to determine. 

Q. I think the only chance you get for determining the quality of work 
is when you see something of his work, when you are sitting on appeal, 
because then you go through the records and can at once judge what is the 
-quality of the work. 

A. But sometimes it so happens that the Judge wants to dispose of cases 
.on technical points with a view to show a speedier outturn._ 

Q. If the Judge disposes of a case wrongly on a technical point and if 
it comes back again after appeal, then, of course; it is bad work. 

A. But there is the risk of all cases not being reversed. 
· Q. You say that it is no loss of time in waiting for the legal practitioners 
as the courts can take up other cases P 

A. Yes. ' 

. Q. As regards the question ·of work done. by the District Judges being 
~ntrusted to the Subordinate Judges is there anything that you would approve 
of? You do not want to change the •system of land acquisition cases or 
probate cases not because you think the Subordinate Judges incompetent for 
these cases but because you do not see that there is any call for making this 
.change. 

A. Yes. 
· Q·. You do ~ot want to entrust the Small Cause Courts with classes of 

.cases which are at present excluded? 
· A. Yes.· 

Q. Take a case which is entirely about money or movables. If it is a 
.question of cancellation of document or of specific performance then it could 
· not be tried by a Small Cause Court, but have you gone through the schedule 
<Jf the Presidency Town or Provincial Acts with a view to consider in detail 
whether there are any changes which could lie made? . 

A. I have gone through them rather hurriedly. 
Q. Let us take one sort of thing. We have a suit for specific performance 

in which the contract is to sell a small movable of the value of Rs. 20. That 
case you would probably leave for the Small Cause Court? 

A. If it is a suit of that kind I would not object. 
Q. Do YQU think that a further enlargement of the clause would probably 

lead to more congestion P 
A. Yes, QUt it is, of course, not bad to include the cases like the illustra­

tion you have given in the schedule. 
Mr. Justice Stuart.-Q. I do not think that an ordinary case of cutting 

down a tree should be kept outside the'Small Cause Court. It is a very 
common class of cas-at least according to my experienc-in other pro­
vinces and I do not know whether it is so here or not. There is a tree in the 
village and one man cuts it down and another man brings a suit against that 
man for Rs. 10. Now this kind of suit cannot be tried by a Small Cause 
Court. Do' you think there is any advantage in that? It is a very petty 
~ase. 

A. That is a question of title. 
Q. It has nothing to do with a question of title. It is for damages. 
A .. I do not think that such a case would ever arise in the Central 

Provinces. 
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Mr. Mitchell.-Wbat :Mr. Choudhri means is that in the Central Pro­
vinces trees go with the land and the cutting down of a tree would lead to­
the question of title. 

Dr. GO'Ur.-Q. You have spoken about the recruitment of the highest 
judiciary. What do you suggest? · 

A. I have suggested that three should be members of the Bar, one 
should be a Civilian of high standing and the fifth should be a member of the­
Subordinate Judicial Service. 

Q. Now, are the cases of specific performance-decisions on contract and' 
injunctions-too numerous? I am talking .of those relating to movable pro· 
perty. ' · 

A. Very few. . 
Q. Do you not think that there will be difficulty in specifying the class of 

cases, for instance, injunctions against actors and singers. They are cases 
of great complexity? 

A. Some of them are. 
Q. Consequently if you are to include thesa rescissiJns of 6ontract and 

injunctions, you will have to categorise them? 
A. The question was put to me by the ·Presi~ent. Supposing· the pro­

perty is only worth rupees twenty-a movable property-and with regard to 
that a man was to bring a suit. In that case if you were to fix a money 
limit of the suit then I would not object. 

Q. The money limit would not take away the complexity of the case; take · 
for instance an injunction upon a particular actor or a singer, value of which 
might be five rupees. 

A. That would not be for movable property. 
Sir T. DeBikachari.-Q. All such cases, rescission of contract, injunction, 

or claim cases under section 232, if they relate to movable property will,. 
without regard to value, come in the Small Cause Court jurisdiction? 

A. Yes. 
Dr. &our.-Q. You say that in the Central Provinces i;here are not many 

cases of this character. Supposing a change were made t'b.at these cases be­
included within the Small Cause Q:lurt jurisdiction, would you advocate that?' 
Cases are very few and there will be no saving of time. 

A. I think so. 
Q. It would not affect, tB.erefore, the question of delay in the disposal of 

suits in the Central Provinces P 
A. It would not. 
Chairman.-Q. Now I see you say that as regards these questions of 

natural guardian, if the father, m~ther or the joint brother or uncle does 
not appear, or refuses to act for the minor, the court· may at once presume 
that the refusal is contumacious, and the proposed guardian should be called 
upon to show sufficient cause for his refusal and on his failing to show cause 
the court may impose on him a fine not exceeding, say, 50 rupees and' 
straightaway appoint a pleader of the court to act as guardian. What i!! the 
object in imposing a fine P · 

A. To make the natural guardian to come forward as a guardian. 
Q. But an unwilling guardian is not likely to serve the interests of the­

ward? 
A. The father, mother, brother or uncle would not be unwilling but they· 

do not appear and they are always behind :the scene.· · 
Q. You will regard that a duty to the court and that the court, on prin­

ciple, should appoint a father or mother as a guardian? You will enforce 
it by a ~ne with a view to ensure that they have no interest in refusing to­
act? 

A. As a matter of fact they have no interest in refusing to act unless 
their interests are adverse. 
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Q. Of course in that case the court cannot appoint them as guardians? 
A. Yes, but the natural guardians have no interests adverse to the minor. 
Q. You say that the post offices cannot effect service in most of the dis.. 

tricts here, and it is the elusive defendant who evades service and that with 
the aid of the village official the process-server would effect service better 
than in any other way. 

A. Yes. 
Dr. Gour.-Q. You have to pay the village official? 
A. In that case you will have to pay him. 
Q. Would not that increase the fee? 
A. It would. 
Mr. Mitchell.-Would you require the village official to serve the processes 

himself? 
A. No. 
Dr. DeSouza.-He should.be only called to identify the party. 
A. I would simply say that the processes should be served through the 

assistance of the village official. 
Q. He will point out the man? 
A. Yes. The process-server goes to the village official even now and he 

points out the man to him.-

Chairman.-! see you say that you are not in favour of the idea that the 
parties should be examined fully on the whole case before the trial begins? 

A. Yes. 
Q. You prefer the present method? 
A. The present method, of ctourse, supplemented by the present practice 

also. The parties are examined at great length without being subjected to 
any cross-examination by the other party. The Court examines them at 
length and tries to elucidate all points in controversy. That, I think, is 
quite satisfactory. 

Q. Now, I see in answer to Question 39, you suggest that the principle of 
representation might be applied to certain class of suits-suits between land­
lord and tenants of the same village regarding all communal rights; suits 
between sons and alienees of 8 Hindu father, or betw~en co-partners and 
the manager of a joint Hindu family or. between reversioners and suits 
regarding places of public worship, public me~ting and public way. You 
say that ih cases of this nature there are conflicting decisions and you would 
like to have the law made clear so that in this class of cases you may get 
certain defendants and get an order for making them represent the interests 
of the whole of them. 

A. Yes. 
Q. At present you can bring • a suit during the lifetime of 8 widow to 

declare that an alienation should not take effect beyond her life and to 
restrain her from committing acts of waste. Do you mean that in that class 
of cases you would allow a Hindu widow to bring 8 suit for declaration 
that a certain alienation is valid and binding and produce the reversioners 
who are the apparent reversioners at that time and get an order that it 
would bind the ultimate reversioner whoever they might turn out to be? 

A. I think the present law is like that. At least the Madras High Court 
has taken that view. 

Q. There are some decisions of the Privy Council that such 8 suit as that 
is in the nature of a representative suit. 

A. I don't think the decision in -such a suit would bind the ultimate 
reversioner if he gets into possession. , 

Q. Suppose a suit is not brought during the lifetime of a widow to set 
aside a certain alienation made by her. More than 12 years elapse after the 
alienation. Then after 12 years the particular man who is the heir a5 
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that time wants to start and challenge the alienation, no suit having been 
"brought one way or the other in the meantime. Would you be in favour of 
.limiting the law of limitation as to the time within which such a suit could 
"be brought, say, so many years after ~he alienation P 

A. Now the law is he can bring it within 12 years after he becomes 
-entitled to the reversion. 

Q. It may be even 60 years after the alienation. If no one of the families' 
from whom the ultimate reversioner is likely to come during the 12 years 
.after alienation takes any steps at all to bring a declaratory suit or anything 
<Of that sort, do you think it would be possible to prevent an ultimate rever­
,sioner years afterwards raising the question P 

A. I do not think that it should be prevented. 
Q. You think that even 60 years afterwards the ultimate reversioner 

-ought to be able to challenge the alienation? 

A. If nobody does it for so many years he is not bound. 
Q. Would it not be fair to make him be bound? 

• 

Dr. Gour.-Q. The case contemplated by the Chairman is this. If an 
.alienation is made and if it is challenged after 60 years then all the evidence 

'lis lost and the burden is on the alienee to est.ablish the validity o:( th 
transaction. He too might have gone and it may be his grandchildren. 
Don't you think it is just and fair that every op'P,ortunity should be giveu 
()nly for 12 years from the date of the known alienation to challenge the 
.alienation-whether he is the next or presumptiVe in the line of reversioners 

· it does not matter- and then when the reversioner files the suit he should 
Jlot be at liberty to challenge the alienation? , 

A. The present reversioner might collude with the widow. · 

Q. Visualise cases of that character. Take, for instance, the following 
-case. 60 years ago an alienation was made. You have the alienee's repre­
sentative-possibly his grandson or great grandson or he may be a perfect 
stranger on the one side and the next reversioner on the other side. The 
next reversioner presumably knows something about it-not very much per• 
haps. But the alienee's transferee who is a perfect stranger-it may be 
yourself-knows nothing at all !l~out it. Now is it not right that when a 
suit is brought after certain lapse of time, the law should presume that 
what was done was right? In English Law, for instance, there is a· well­
known case that if for 20 years a certain transaction is not challenged, then 
it must be presumed to have been right. 

A. In that case the whole of the Hindu Law will have to be changed. 
Q. This is no part of Hindu Law . 
. A. It comes hi incidentally, because no reversioner represents the others. 
Q. It is .Article 141. It is Statute Law. • 

A. '\\"hat I mean to say is that the present reversioners did not take any 
;action and ultimately after 50 years the widow dies leaving the then existing 
-reversioner. No action was taken by the reversioners who were living during-
-the lifetime of the widow and they did not represent the existing reversioner . 
. He has got his own right to look after. 

Q. It is perfectly right. 
A. Why then should he be debarred P 

Q. The Privy Council has settled that nobody in the line of reversioners · 
-can sue . 

.4 .. That would be during the lifetime of the widow. 
Q. I am dealing with that point. The next reversioner was in the line 

·of heirs. He had, therefore, a right to sue; but he had his father or grana­
father. They have not sued. 

A.-I understand that. .But their failure will not bind the ultimate 
rreversiol'U.'U'. 
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Q. Do you not see the gross injustice to a bona fide transferee for valu& 
without notice who has to bear the burnt of establishing the validity of a 
transaction made in favour of, say, half a dozen of his predecessors 60 years 
ago? , 

A. I do not like that. There are already safeguards' provided for it. 
Q. I want you to give me any reason for that. 
A. I would not like to bind the ultimate reversioner who would like to-

challenge the alienation, though it may be after 5D years. 
Q. I want you to justify your statement. 
A. I do not wish to bind him. 
Sir T. Desikachari.-Prima facie an alienation by a widow need not be 

justified by any party for any period beyond her lifetime. A person dealing 
with a widow knows her limited rights. Why should he be protected P 

A. Yes. That is my view. 
Chairman.-Do you know anything about the position of the customary 

law in the Punjab P 
A: No. 
Q. Well, in the Punjab they apply a similar principle to alienation an<I 

adoption. There, practically according to the customary law of the Punjab, 
nobody has got the right of defeating his own sons by alienating land. There­
the period for bringing a suit is six years. 

A. They reduced the period to six years, but the proprietor is disqualified 
from alienation and that is why the sons can come in 

Dr. Gour.-By a ruling of the Privy Council the widow is the owner and' 
proprietor of the land though her power of alienation is fettered by some­
rules. 

A. There the father is disqualified from alienation to the detriment of his 
sons' interests, but here the widow is not disqualified. At the same time her· 
rights are subject to certain rules of reversion. 

• 
Written statement of Mr. S. M. CHITNAVIS, I.S.O., Nagpur. 

1. A. (i) Hig~ Courts. 

Original suits.-No original suits are tried in the court of the Judicial 
Commissioner in this Province. 

First appeals.-Between 6 and 12 months. Care should be taken that 
'judgment is delivered within a- ~onth from the date of hearing of appeal. 
The period intervening institution of appeal and delivery of judgment should-
not exceed one year. ' . 

Second appeals.-Same remarks as above. The Judges ought to sit regu­
larly from 11 A.M. to 5 P.M. and if this were done the duration mentioned' 
above would be found to be adequate . 

. Miscellaneous appea7s.-Six months. 

(ii) District and Sub-Courts. 

Original suits. 

(a) Title. 

The durafio~ in these suits depends upon the nature of th~ suit, the­
tlature of defence, ·residence and number of defendants and witnesses. A. 
reasonable period for the disposal of these suits may be assumed as on& 
year. 
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Uncontested suits may be disposed of in 6 mo!lths. 

Contested suits 
Uncontested suits 
Regular appeals 
l\Iiscellaneous appeals 
Small Causes 

(b) l\Ioney. 

B. (i) Claim proceedings in Execution, six months. 

One year. 
Four months. 
Four months. 
Two months. 
Three months. 

2. It does. The main causes of delays appear to be the unsatisfactory 
service of processes. It was also due to inattention on the part of Judges 
occasionally in arranging their cause list, bad drawing up of pleadings, 
procedure in the appointment of guardians, frequent adjournment of cases, 
want of rectitude among the clerical and pro<:"ess-,serving staff, procrastination 
caused by parties and their legal advisers. In some cases little or no efforts 
are made to check the advancing of frivolous pleas and to dispose them of 
promptly. 

3. :\Iore effective measures should be adopted to ensure the service of 
processes within a reasonable period, even by repetition of processes. Strict 
superr-ision should be exercised over the process-serring staff. -

6. It does. No judge should be transferred except for good reasons, before 
he has put in three years in one place. 

8. Probably it is. 
13. This is being done in this province. 
14. There are no vi11age courts and Panchayets in this province. If any 

.are established hereafter, I would not give them "exclusive" jurisdiction. 

17. I am opposed to this being done. The Sub-Registrars in the Province 
are generally not qualified to try civil suits, nor will they have time to take 
up this work. The staff is being reduced and registration offices which do 
not show average full day's work are being closed. 

18. I do not think this is the case. I am not in favour of curtailing the 
existing right of appeal. t .·' 

20. I believe they are. In suits of the nature tried by Small Cause Court, 
I would not allow second appeals when the value of the claim is Rs. 1,000 
·or under. 

21. This should not be laid down as an absolute rule. Discretion may be 
allowed to the judges of the Judicial ~ommissioner's Court. ' 

25. The application of the procedure under section 106 of the Transfer of 
Property Act to civil suits seems undesirable. It is liable to be abused. 

27. These are, I believe, being properly enforped. 
28. The agency of post offices for the service of processes would n(lt bring 

about a result without an enormous amount of delay. As to. the empioyment 
,of village officials in the service of processes there is danger in the system. 

29. This may be tried. 
·30. This will not be practicable as regards pleaders. 
·31. There are already circular orders on this subject. 
33. It would. I agree to the suggestion. 
34. I believe not. 

35. It is. Presiding officers should award adequate costs against the party 
wasting time in needless cross-examination, or calling witnesses who uitimate-
1y prove nothing. 

37. I do not agree. 
3S. I woold not do this. 

Q 2 
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40. This is worth trying, a time limit being fixed. 
41. This does occur frequently. If the de/acto guardian refuses to ac-. 

ex parte proceedings should be undertaken. The suggestion made herein may: 
be adopted. 

42. This is rarely done. 
43., There is no complaint on this score. 
44. Generally they .are not. 
45. They are. 
46. They are. 
47. I do not think they are. Interrogatories should be put in by both. 

parties and questions outside these should be permitted only in spuciaL 
instances. 

48. The insistence on written applications would speed up work .. 
49. This procedure has been introduced in this province. 
54. This may be done . 
. 55 . .As above. 

•56. (a) The present period should not be curtailed. 
(b) I do not agree. 
I agree-as regards the last· suggestion. 
57. This may be done. 
!58. This is objectionable and will lead to injustice and hardship .. 
59. This may be done. 
60. May be deleted. 
62. The discretion allowed at present to Courts seems to be sufficient;.. 
63. The procedure suggested may be adopted. 
64. I agree as to (1) and (2) but not as regards (3) and (4). 
65. I do not approve. ' 
61. There is no complaint about this. 
68. I do not agree. , 
69. It does. The former law was better and !>hould be restored. 
72. I agree as to the latter query. 
74. The limitation for redemption of a mortgage should be reduced from 60• 

to 12 years. 
'i6. I agree. 
79. This would obviate fraud. 
8(}. This does not appear to be practical. 
82. Court fees have already J>een enhanced in this province and this is­

operating as a hardship. I must strongly oppose any more enhancement. 
83. Attestation in the case'of :ri:J.ortgage deeds should be retained. ' 
86. It has. 

Mr. S. M. CHITNAVIS, I.S.O., Nagpur, called and examined 
on Monday, the 21st July 1924. 

Mr. Justice Stuart.-Q. 1\Ir. Chitnavis, you have had a very long expe-· 
rience in serv,ice? ' 

.4. Yes, I have 30 years' experience. I retired in 1916 having officiatelf 
as Commissioner for about 18 months. At the time of :retirement, I was.. 
Deputy Commissioner. . 

. Q. You know the Central Provinces very well? 
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A. Yes, I belong to the Central Provinces and I hold a big landed estate 
in the Nagpur division. I have worked in the Agricultural, Veterinary, C()o 
operative, Excise and Industrial Departments. 

Q. What is your opinion about the judiciary? 
.4. I think they are much better than they used to be when I was doing 

civil work as District Judge. They are better now. 
Q. Were you also a district judge? . 
A. In the old times deputy commissioners had to do civil work as well. 
Q. "What is the general opinion about their integrity? 
A. Their integrity is not questioned as a rule, but there are always some 

black sheep in the flock. 
Q. At any rate you think that it is a very small proportion? 
A. Yes. 
Q . . Wbat is your opinion about the integrity of executive officers? 
A. They are too, I think, much better now than they were befor$. 
Dr. DeSouza.-Q. I think improvement in their integrity has taken phce 

si nee graduates have been entertained in service P -
A. Yes. · 
Q. Formerly clerks. were given these appointmeuts but now direct appoint­

lnents are made and all the candidates are graduatlls and their integrity has 
improved? 

A. Yes. 
' Q. I ~hirtk the same was ~he case in other provinces, i.e., Punjab, Burma, 

United Provinces, etc. 
A. Yes. 
Q. There used to be some trouble, but now there is none. 
A. Yes. ' 
Mr. Justice Stuart.-Q. Now with regard to the figures of duration given 

at the beginning of your note, do' you put down these figures as the best 
figures? 

A. These are the figures whi<lli' show the average that ought to be taken 
in the disposal of cases, but sometimes there may be some cases in which 
more time may be taken up in their disposal. 

Q. Do you not think that we can reduce the figure of uncontested suits 
considerably? You have put down six months for the disposal of uncontested 
suits. 

A. It depends upon the file of the subordinate judge. 

Q. But if you start with a clean file and if you make better arrangements 
for their disposal, there is no reason why an uncontested suit should not be 
decided on the very first day that the parties are brought before the court? 

A. But the difficulty is with regard to bringing the parties before the 
courts. 

Dr. Gour.-Q. Do you think that the files of subordinate judges are -very 
congested? Are they overloaded with work? , 

A. I cannot tell you because I have not seen their files. 

Mr. Justice Stuart . ..,..-Q. You make a very strong point of the necessity of 
effective supervision over the process-serving establishment, but you are not 
verv much enamoured with the idea that much assistance mav be hatt from. 
the. village officials? • 

A. Mukadam's gumashtas are always illiterate people and much as~ist­
ance cannot be expected from them. I do not think they will be able ,;o 
giva any help. 

Q. Can you not utilise tlie services of patwaris? 
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A. The patwari has got a large number of villages under him and it de­
pends upon the area oi cultivated land in each circle. His services cannot 
be of much use. · 
. Dr. Go1tr.-Q. Just .as 'patels '· are .educated peo,;~le, if yeu have a system 

hke that do you not thmk that these village officials can be utilised? 
A. But they must reside in the village. · 
Q . .As an experienced revenue officer, do you think it is possible to utilise 

the services of pa twaris? • 

A. To a certain extent. You can utilise their services when there is noi 
a rush of work, but when they have got a very busy time, it is not possible 
to utilise their services. · · 

Dr. DeSouza.-Q. Of course patwaris have to inspect a number of villages, 
but would it not be better to utilise the services of village headmen? 

A. There are 1\Iukadams, but sometimes these 1\Iukadams reside at some 
other place and leave their Gumashtas behind in the village and they are 
not literate. They will be of no use. 

Q. What sort of duties do they discha.rgeP 
.4 .. Statutory duties, they have to report crime, births and deaths. 
Q. That certainly requires a certain amount. of education? 

.:1. They go to t.he patwari or some other educated man in the village and 
get their reports written by them. When the process-server does not know 
a particular party to be served, he can go to the patwari who may point out 
the man to him. · 

Q. Will the executive authorities object to it? 
A. I should think not. 
Q . .At any rate the patwari can do this duty along with other duties? 
A. Yes. 

JJlr. Justice Stuart.-Q. Do you think that the process-server really re­
quires very much the assistance of the patwari or som~body .else in finding 
()Ut the man? Do you not think that if the process-server is an intelligent 
man he can find out the man at once without any trouble and difficulty? If 
he only wants to find out the man he can do so. 

A. Yes. 

Q. If he is only properly checked and supervised by the nazir, I consider 
the thing will improve straight off? 
· A, Yes. 

Q. Perhaps you will agree with me that when a nai or his wife who is sent 
out with invitations to a wedding can find out the men to whom invitations 
are sent in spite of their being- .quite ignorant of the whereabouts of those 
people in the village, a process-server will find no difficulty in.finding out ths 
man on whom the process has to be served? Do you not think that if a process­
aerver wants to find out the man, he could do so without any trouble? 

.4 .. Yes. 
Q. Do you not think that if these men are properly supervised and bad 

work on their part ends eventually in dismissal, there will be some improvs­
ment? 

A. Yes. 
Q. We notice that.in some provinces the process-server on the revenue side 

is quite good, while the process-server on the civil side, although he belongs 
to the same class and is paid equally, is quite bad. I suggest the explanation 
is that the one is not well supervised and the other is well supervised. 

A. Yes. 
Dr. DeSouza.-Q. Is there no complaint as regards the service of the 

processes issued by the Tahsildars? 
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A. No, as the tenant in the village is known to everybody there :ia no· 
difficulty to serve him. ' 

Q. I think there would be congestion of service as in the civil courts? 
A. It is, but not to the same extent. 
Q. Did you ever hear charges of fraudulent service? 
A. I have not heard any such complaint. 
(/. No complaint in the land suits at all? 
A. Nothing of the sort. 
Mr. Justice Stuart.-Q. What are your views about the prospects of village 

Panchayat Courts in this Province P 
A. We have the Village Panchayat Act but so far no Panchayat Courts. 
Q. Will the experiment soon be made? ' 
A. Yes. 
Q. Do you think that it will have a chance of success? 
A. Before trying one cannot give his opinion. 
Mr. Mitchell.-Q. I think there is no keenness of establishing such courta. 
A. No. 
Chairman.-Q. Keenness on the part of the parties or keenness o~ the part 

of Government? 
A. I think both sidell. 
Mr. Justice Stuart.-Q. May I put a suggestion to you. Do you thinil 

that it would be possible to create Divisional Benches for hearing all appeals 
under Rs. 1,000-a bench to consist of two selected Subordinate Judges· who 
would do nothing but the hearing of appeals not only for one district but for· 
more than one-the amount of their work- being limited by their capacity and 
their decision wauld be final on facts and law subject to two qualifications, 
one of which is that if they differ an appeal would lie to the Judicial Commis­
sioner as of right and the seeond qualification is that if they consider a point 
of law of great importance-a !JOint upon which there should be a precedent 
which should govern in future--:-they will have power to refer the matter for a 
decision on the point to the Judicial Commissioner? Do you think it is a.' 
feasible or a desirable suggestion? · 

A. If you have got selected Judges for that purpose I think the sugges-
tion is worth trying. . 

Q. I mean if you have good Subordinate Judges. 
A. Then it is all right. 
Dr. DeSouza.-Q. For the purpose of working o~ this scheme do you consi-· 

der that one Subordinate Judge-a really good Subordinate Judge-would not 
be sufficient? 

:1. No, there must be two Subordinate Judges. • 
Q. What would be the advantage of having two Subordinate Judges? Why 

do you prefer two instead of one? 
A. There are already District Judges and Addition~! District Jud·ges who 

hear appeals and then there will riot be any advantage in crea-ting separate 
ceurts. 

Mr. Justice Stuart.-Q. But by doing this you would make the thin<:t final 
and it would be rather unfair to give the litigant the same tribunal and mako 
that final. If you are going to make it final then you must strengthen the . 
appellate court. 

A. A bench, I think, would be preferable. 
Sir T. Desikachari.-Q. For suits of all values? 
A. No, only up to Rs. 1,000. 
Q.-It would increase the cost of the establishment. You woul~ have to·. 

appoint more Subordinate Judges. 
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A. You will require some more, i think. Of course some of the present 
staff will be relieved and you will be able to utilize them there. 

Mr. Justice Stuart.-The question of expenditure is not the question 
\\·hich I thought of. If the scheme is considered feasible, it will have to be 
worked out by the provinces themselve8 but if you are taking the work from 
a. District Judge on a salary of Rs. 2,000 and handing it over to two officers 
on a salary of Rs. 850 it would be a saving of Rs. 300 a month. 

A. Yes. 
Sir T. Desikachari.-Q. In that case you are in favour of a decrease in 

the number of District Judges? 
.4 .• That will have to be considered. 
(J, Will there not be any reduction in the number of District Judges? 
A .• I ·don't think so. 
Mr. Justice Stuart.-Reduction will not be in the District Judges but in 

Additionp,l District Judges. In most provinces there are Additional Distriet 
Judges. 

A. Yes, that is so. 
Dr. DeSouza.-Q. I ask you to approach this question from another point 

of view. You have got many acquaintances among litigants in this country, 
you are a high Government Officer and a big landlord and probably you must 
have had litigation yourself. Do you consider that the public apart from the 
lawyers will be satisfied if they are deprived of the "right of access to the 
High Court and if their final court of appeal in suits under Rs. 1,000, which 
may, as you know, involve questions of land and other important questions,­
be made local benches consisting of two SuB'Ordinate Judges. 

A.. I think they will be saved from the trouble of going to the Judicial 
Commissioner's Court and in this way will be able to get speedy justice. 

Dr. Gour.-Q. Have you considered that we will be sacrificing a very great 
advantage of taking cases direct to the High Court where you get better law 
and where the case is tried on the principle of law which is better understood 
by the High Court than by the Subordinate Judges? 

!1. There are perhaps very few intricate questions involved in these cases. 

Q. It may be a case of hundred ruJ:'ees, a hundred rupees mean a lot to the 
litigants and there is a poor man who, in his whole life, depends upon it. 
He finds that two Subordinate Judges have disposed of him. Won't he go 
with a roll of paper and say " "'"here is the justice "? 

1l. He will probably ha:e the privilege of revision. 

· llir. Justice Stuart.-! do not think that we are clear on the point.· If 
1 a man has a grievance "because his appeal has been disposed of by the Sub­

ordinate Judges, he will probably have a grievance because his appeal 
has been disposed of by one Judicial Commissioner. I see no reason to 
humour those who take up that sort of attitude. Of course the difficulty 
is this. There are cases under a thousand rupees in which a point of law of 
extreme difficulty will arise. But in these cases it will be open to the bench 
tc.> rEfer the point to the Judicial Commissioner, and if they are competent 
and honest they will not have the slightest hesitation in referring such cases 
~o the Judicial Commissioner. This is done already in some places. For 
t::tample, the Commissioner of Kumaon has the right, in case of difficulty, 
to JState his cases for decision to the High Court, and generally we find that 
}u; takes advantage of that. 

Sir T. Desikachat-i.-Q. There is one matter with regard to valuation. 
HaYe you taken into consideration the fact that suits which are worth one 
t.h011sa'nd rupees relate to propE>rty really wortlt four thousand rupees. As 
to that wfwt do you say about valuation, will you have the Act amended? 

A. ln that case it will ha,·e to bE' amended 
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Q. 'Yhat you say is with reference to property, the actual value of 
which is one thousand rupees, but have you further considered suits which 
though valued one thousand rupees relate to property valued ten times mor~? 

A. I have not considered that. 
Dr. Gour.-Q. You can very well say that you have valued your suit at 

the market value and the Court can say " Why should we not charge ~he 
court fee over that "P Do you not think that there will be some disparir.,. 
between the payment of the court fee and the value for jurisdiction. 

(No reply.) 
Chairman.-Q. Can you tell me in what class of cases, in th1s province, i:ner~ 

is a great disparity between the valuation of a land under the Cour~ Fees Aei'. 
and the market l"alue? · 

A. I am sorry I cannot. 
Q. If you have a suit valued under thousand rupees for court fees, will 

you be able to get a market value of fifty thousand rupees for it in these 
parts? 

A. I have no experience. 
Mr. Justice Stuart.-Q. I think we will have:to exclude such ~ases from 

the jurisdiction of the Bench and after exclusion ·of such cases we will have 
to see how many cases will be left and what will be the advantage in in­

. traducing this Bench, and that will be for each prdVince to decide for itself: 
UndoubtE.>dly in many provinces these benches would work well? 

A. Yes. 
Q. What is your idea about calling unnecessary evidence? 
A. Of course some witnesses are called who are unnecessary ·and are theu 

given up. 
Q. Do you find cases like thisP A man begins by putting down 10 wit­

nesses. On the first day of hearing 7 are heard. On the next day of hearing_ 
two are heard and one is reported to be ill. He then applies for an adjouFn­
ment for lfearing the man who is reported to be ill and asks and receives per­
mission to bring 8 new witnesses. On the next hearing one man is reported to 
be ill and six of the new witnesse;s are heard and then he applies for an ad­
journment and applies for permission to summon 9 more new witnesses and 
he gets that. Do you know that such things happen? 

A. I don't know. 
Q. I have just been looking into the records of the Judicial Commissioner's 

Conrt and in the very first case that I picked up at random I found that this 
proces!!' was palpably done on no less than 7 or 8 occasions. The evidence was 
taken in this way for 18 months. The case has been decided by the Judicial 
Commissioner's Court and not one witness so-called was found to have spoken 
the truth. Don't you think that in such cases the court oujl;ht to have madg 
the party who called those witnesses bear the whole costs? 

A. Yes. 
Q. With regard to guardians ad litem, would you be in favour of giving 

the court certain powers to oblige people who are natural guardians to bE' 
guardians? 

A. I think so. 
Q. For example a brother who is the managing member of the family and 

who really represents his minor brother flatly refuses to be his guardian 
ad litem although he is himself a defendant. 

A. Perhaps it may be that their interests are adverse. 
Q. But if both the brothers have got an interest in seeing that the suit 

is dismissed? 
.4 .• It may, be so. 
Q. You are also in favour, I find, of written interrogatories in respect of 

commissions. 
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· A. Yes. 
CJ. Have you seen very much in the course of your experience as to cham• 

~!'ty and maintenance? · 
A. No. 

· IJr. Gour.-What is the advantage of the rent suits being tried by the 
tahsil dar? 'l'he appellate court is the District Judge's Court, a purely civil 
court . 

.!. I don't see any particular advantage excepting of course that the proce­
dure is somewhat more elastic. 

Chairman.-Q. Is the tahsildar's court nearer to the village than a second 
, clus Sub-Judge's Co~rt? 

A. Of course in every tahsil town there is a Subordinate Judge's Court. 
Q. So, there is no advantage? 
A. No. 
Sir T. Desikachari.--Q. I see from the report that naib-tahsildars are ap­

pointed as civil law Subordinate Judges for the purpose of disposing of rent 
suits? · 

A. Yes. 
Q. Is it that the naib tahsildars are posted in places where there are no 

Sul>ordnate Judges? . 

A. No. He is· in every tahsil and most of the tahsils have got Subordi­
nate Judges. I think only few have got none. 

Chairman.-Q. If you take the rent suit work from the tahsildar and 
put it on to the Subordinate Judge's Court, that would tend to give a greater 
<:ongestion in civil court? The tahsildar will have to do less work. 

A. But, it will shorten delay. 
Q. If you take away rent suits from tahsildars and naib tahsildars, cer­

tainly. they will have other work to do? 

A. Yes, they will do revenue and criminal work. But the wo~k of civil 
courts, I mean of Subordinate Judges, will be increased, or more Subordinate 
Judges will have to be appointed. 

Sir T. Desikachari.-Q. With ~egard to touring tahsildars and naib 
tahsildars, could they not dispose of cases as n:ear the village as possible? 

A. They are supposed to do so. 

Q. In Madras all rent suits that are tried by deputy collectors are either 
disposed of near the village or in zamindari cases within the precincts of the 
zamindari. Well, why should not this procedure be adopted here? 

A .. That procedure leads to delay here. 
Dr. DeSouza.-Q. So far as the public are concerned, do you think there 

is any feeling in the matter that they prefer to ha>e their cases decided by 
munsifs rather than by tahsildars and naib-tahsildars? 

A. I do not think there is any pronounced feeling about that. They will 
not object to their cases being tried by munsifs; they are quite indiffer('nt. 
The only question is wit~ r~gard to. delay. If de~ay can be ~voided b~ ~ak­
ing some chnnge, then It IS all nght. There IS no questiOn of principle 
involved. 

Dr. Gour.-Q. About the constitution of appellate benches, do you think 
ihat if these benches of Subordinate Judges are constituted, there will be a 
sufficiently s~rong bar in the mofussil to argue·small cases up to Rs. 1,000 on 
fnct.s and law before these appellate benches? . 

A. In certain cases, but I think these benches will sit at district head· 
quarters. I cannot say exactly whether the mofussil bar will be sufficiently 
strong to argue these cases before these benches. 
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Mr. Justice Stuart.-There will be, say, one appellate bench in Nagpur1 
another at Jubbulpore and another will be at Amraoti . 

• 4.. Litigants will have to come to headquarters and they will be in doubt 
whether· pleaders at Nagpur or Jubbulpore would be able to help them much. 

Dr. DeSoma.-Q. Do you think that in small cases of that sort pleaders 
likely to b~ engaged would be very much better in Nagpur than in 
J ubbulpore? 

A. But they can take the opinion of these people in Nagpur and fight out 
the case accordingly. They can consult them. 

Dr. Gour.-Q. On reflection you think that the constitution of appellate 
benches of Subordinate Judges in a proposal of doubtful advantage? 

A. Well it may be tried. 

Q. You say that there are both objections and advantages and you cannot 
give a definite opinion till the question is thrashed out in detailf 

A. Yes. 
Chairman.-Q. Have you anything to say with regard to the Judicial 

Commissioner's Court P · • . · • 
A. There is great delay. in the disposal of appeals in that court. 
Q. I understand that a fifth judge is being appointed and steps are being. 

taken to expedite the disposal of appeals? 
A. Yes. 
Q. Have you paid any attention to the question of translation?· 
A. That is a great complaint of course. Questions were asked in the Coun­

cil and resolutions were also moved here with regard to the same subject. 
Litigants had of course objected to the costs of translation. 

Q. Do you not think that tho ~bjection was .not so much with regard to 
that as to certain orders passed by the Judicial Commissioner? He would 
(iay that he would not look at certain documents because they had not been 
translated. 

A. I have no knowledge of lh.~t. 

Q. Translations are made to ~ave the time of the High Cou;t ,Judges. In 
bench appeals there are vernacular documents which may be of considerable. 
importance but which may at the same time be quite difficult to decipher and 
to translate. If translation is not made of these documents then a lot of 
time is wasted for whiC'h the State has to pay. Do you not think that it would 
be possible for the judge who tried the case in the court below to state that 
such and such documents are really important and should be translated? 

A. Yes, that would be better. 
Q. If some moderate business-like proposal of that sort is made, do you 

think that the Legislative Council will view it with open mind or regard it as 
unobjectionable P 

A. I have no knowledge about that. 
Q. But do you con!lider that this proposal looks like an improvement oa 

the existing system? 
A. Yes. 
Dr. DeSou:a.-Q. There was a recommendation by the Retrenchment Com-­

mittee to have all appeals between Rs. 5,000 to Rs. 10,000 disposed of by the· 
District Judge instead of being sent to the Judicial Commissioner? 

A. I have no knowledge, but I think cases up to Rs. 5,000 are disposed of 
by District Judges. · 

Q. Have you got any suggestion to make about the recruitment of Munsifa? 

A. I do not think so. I think three years' practice at the Bar would be 
sufficient. You cannot have any other special-training. 
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Written statement of Mr. H. D. COGGAN, Manager of the 
Central Indian Mining Co., Ltd., Kamptee. 

Question 6.-I am unab)e to quote any concrete instances as far as 
judicial prCtCeedings are concerned, but from my experience of executive 
matters I consider that the too frequent transfer Qf judicial officers from one 
district to another must be an impediment to the speedy dispensation of 
justice. 

Question 8.-I do not think that the concentration of many civil courts 
in one· place is responsible for the present delay, but the insufficiency of 
efficient members of the legal profession and the excessive demands for the 
services of its abler members. The prescription of a higher standard of 
efficiency for the profession appears to be the only remedy. 

Question 13.-I think that selected Sub-Judges and District l\Iunsifs 
might be invested with powers to conduct land acquisition proceedings. 

Question 15.-I can see no reason why suits ·to enforce simple mortgages 
by the sale of the mortgaged property and suits relating_ to partnership with 
small capital should not be dealt with by Provincial Small Cause Courts. To 
these I would add suits for the recovery of rent other than house-rent, 
at present excluded by the provisions of Schedule II (8) of the Provincial 
Small Cause Courts Act. 

Question 16.-I consider that the application of the procedure under 
paragraph 2 of section 106 of the Transfer of Property Act to civil suits 
would be desirable and tend greatly to avoid the delays caused by wilful 
evasion of service. I think the procedure should be made applicable both to 
parties to a suit and to witnesses. ' 

Question 28.-I consider that the more extensive use of the post offi,p& 
for the service of notices and summons, at places where there is a registered 
service, would largely reduce delays. The avoidance of service is even then 
possible by refusal to accept a registered article but certification by the 
post office that the article was tendered and refused should be accepted as 
evidence of service. 

I Village omcials cannot be wholly trusted for the purposes of process­
serving but might be used for the purposes of the application of section 106 
Qf the Transfer of Property Act, jointly ·with the parties serving such 
notices or with persons authorised by them in that behalf. 

Question 29.-The rule suggested would be advisable. 
1 Question 30.-I consider the· adoption of this suggestion most necessary. 

A case has recently come· to my notice where a process-server has reported to 
the court his failure on six occasions to find the residence or office of a well­
known business man who was summoned as a witness in a civil suit. 

Question 33.-I consider that the. examination of both :plaintiff and 
defendant as part of the trial, at the beginning of it, before any witne,;ses 
are examined or summoned, would narrow the issues and minimise the 
introduction of irrelevant evidence, as after thoughts, and the calling in of 
witnesses unnecessarily. I consider that the multiplicity of witnesses is one 
of the chief causes of the law's delays. 

\ 
Question 3,6.-The provision in Order 16, Rule 16, Clause (1), does not 

appear to. m~ to he strictly enforced: I woul~ sugget;t ~hat in order to 
avoid the 1ssuma of summonses to a. w1tness agam and agam fior the several 
h~>arings, the date of the next hearing be made known to him at the hearing 
at which he attends and an acknowledgment taken from him in writing to 
the effect that he has been so notified. His expenses or fees for attendance 
at the next hearing should be paid to him at the time. 

Question 95.-l\ly experienre of the law courts is small but from such 
expet·ienre as I have had T <'onsider that a great deal of unnecessary ann 
avoidable ornl evidence is let in and I consider that the suggestion contained 
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in Question 33 would obviate much of this. Before a witness is examined or 
summoned the parties to the suit should be obliged to state exactly what 
point or points it is sought to prove by his evidence, and his examination 
confined to those points. If, however, such points appear to the Judge to 
be i1•relevant to the issues .the examination or summoning of such witnesses 
.should not be allowed. 

Quf.~t'ion 37.-I think the suggestion that courts should have discretion to 
:fix a time limit for the examination and cross-examination of witnesses is 
a good one. ' 

Question 49.-Suits are not tried continuously day by day in a large 
nnmher of cases, frequently on account of the absence of witnesses and not 
infrequently for the convenience of one or other or both of the parties 
themselves and of their legal representatives. The remedy appears to me 
to be to refuse adjournments on any grounds whatever provided that all 
witnesses summoned through the Court are present and all documents, tl1e 
production of which has been ordered by the Court, have been produced. 

Question 51.-Any system that would give special expedition to commer 
·eial suits would, of course, be welcomed by the commercial community but 
it is difficult to see how special expedition can be given to such cases any 
more than to others unless they are tried contill.uously day by day subject 
to the conditions referred to in my answer to Ques.tion 49. 

Question 56.-(a) I consider that the curtailment of the period for the 
·execution of money decrees from 12 years as provided in section 48 of the 
1Civil Procedure Code might without disadvantage to any one be altered to 
six years or even less; (b) that Article 182 of the Limitation Act might be 

• :altered by substituting one year for three years and (c) that the starting 
point might be altered from the date of the last application to the date of 
the last order on the last application. I do not think that it should be 
necessary for a decree-holder to apply for a fresh order at any interval but 
that he should be allowed to execute his decree at any time during the time 
limit. 

Question 58.-I think that Order 21, Rules 1 and 2, should be altered so 
as to restrict pleas of payment out of Court to payments through the post 
office or a registered bank or in the presence of the Sub-Registrar. Payment 
to the vakil of the party to whom the payment is tdue is undesirable on the 
grounds that he is not a representative of official authority. 

Question 59.-I can see no objection to the transferee of a decree, on 
filing an affidavit by the transferer to the fact of the transfer, to have 
execution as though he were the briginal decree-holder pending issue of 
notice to the transferer but I do not think that the second proviso to Rule 16 
of Order 21 should be deleted or modified, as a partner may in collus~on 
with the plaintiff assist in the obtaining of a money decree against 
himself and his partners with a view to gaining at the expense of the other 
'Partners. 

Question 60.-Rule 21 of Order 21 appears to me to be unnecessary. " 

Question 61.-(b) It seems to me that Rule 22 of Order 21 will ajlto­
matically cease to operate if Article 182 of the Limitation Act is altered as 
'Suggested in Question 56. 

Question 62.-A provision that there shall be no interim stay in the case , 
of money decrees may work hardship. . · · 

Question 63.-There appears to me to be no necessity for special notices 
in the different stages of execution proceedings in the case of money decree» 
sought to be executed by the sale of movable properties and it should be 
enough if judgment-debtors are given one notice at the beginning of execu­
-tion proceedings and it is ordered that they should be called to be present in 
Court at all subsequent stages. 

Question 64.-I think that all the measures suggested by this q11estion 
-should be given effect to with the exception that notice of execution pAtition 
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may be served on the vakil who appeared for the judgment-debtor. I think 
that the notice should be served on the latter. 

Question 65.-I do not approve of the suggestion that arrest warrants 
might be executed by village officials. They are not of the class nor have 
they sufficient status to be entrusted with this duty. 

Question 72.-I do not think that it should be necessary for the plaintiff 
to call an attesting witness before he can sue on a mortgage bond but that 
all such documents should be presumed to be valid and that the onus of 
proving the contrary should rest with the person disputing their validity. 
The necessity for the production of an attesting witness may put serious 
obstacles in the way of filing such suits, if he is hostile to the suitor, and 
raise questions which would be better dealt with in the course of the trial. 

Question 77.-The insistence on a registered document in the case of small 
partnerships would in my opinion to irksome and prove a hinderance to 
business. Sma.ll partnerships of a temporary nature are frequently entered 
into in places far removed from registration offices and it would be a waste 
of time and unnecessary expense to have these registered. I do not think 
that it should be necessary to register documents in the case of partnerships 

,extending over a period of less than one year. · 

Question 79.-I think that the discharge of obligations created by regis­
tered documents should be valid only if there is a registered document to 
evidence it and that the cost of registration should be made uniform what­
ever the value of the obligation. 

Question 83.-I do" not think that it is necessary to retain the provision 
in the case of mortgage documents that they should be attested. There is 
no justification for making a difference between them and sale ·deeds or· 
~u~. . 

Mr. H. D. COGGAN, Manager of the Central Indian Mining Co., 
Ltd., Kam.ptee, called and examined on Monday, the 

21st July 1924. 

Chairman.-! think you represent the Mining Association? 
Mr. Coggan.-I am a member of the 1\Iining Association, but at present 

I do not hold any office in it.· I have been a Chairman of the Association for­
some time. 

Q. What sort of mines are there in this part of the world? 
A. Chiefly manganese and coal. 
Q. I see you are manager of a Mining Company at Kamptee? 
A. Yes. 
Q. What 1\Iining Company is that? 
A. I am manager of tne Ce1;1tral India 1\!ining Company. 
Q. In the course of your experience in India, have you much to do with 

litigation P 
A. Not much. 
Q. That is, have you had occasions to see how the law courts in this 

part of the world operate p 
A. I have had some opportunities to go as a vitness and occasionally as · 

a party to a suit also. 
Q. I take it that you would like to speak to us as a member of the public 

and not so much from the point of view of the lawyerP · 
A. That is so. 
Q. As regards your experience as a witness, have you been called to court 

~vera! times, without having your evidence heardP 
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A. No. 
Q. You have no complaint of that sort? 
A. No. 
Q. Witnesses are required, so far as you know, to come again and again 

and then they are sent away? 

.4. No. They are examined. 
Q. You have no complaint to that effect? 
.4. Not at all. 
Q. As regards your experience as a party, what do you say? 

.4. There are many delays on account of witnesses not appearing on due 
dates, and cases are postponed till they are produced. 

Q. That is the chief thing you have noticed from the party's point of 
-view? 

A. Yes. 
Q. Well now, 11"hen the case is fixed for hearing-that" is t() say, after the 

settlement of issues it is fixed for evidence-! understand the Judge is 
-willing and ready to take it up, but he has to grant adjournments because 
·some of the witnesses are not present. · · 

A. Yes. 
Q. As regards those witnesses, who are present; are they sent away? 
A. I do not think so. 
Q. You think that the Judge hears those witnesses who are present and 

_gives another date for witnesses who are not present? 
A. Yes. 
Q. Does be do that where the witnesses have been served and are not 

·present or does he, do that where they have not be~n served? 

A. I think it is in the case of witnesses on whom service has not been 
made. 

Q. He gives an adjournment so that better process may go against the 
witness, or with a view to compl(lling the attendance of a witness, who has 

·been ser.-ed. In your experience· he hears those witnesses who are there? · 
A. Yes. 
Q. What will you suggest to prevent this constant adjournment because 

·witnesses are not present? 
A. Very often the process-server is not able to find the witness. 

Q. Is that because insufficient address is given or is that because the 
plaintiff bas not taken the trouble necessary to get him pointed out? 

.4. I think it is on account of the callousness of the process-server. 
Q. Do you think that process-serving departments are generally in need 

()f supervision P , 
A. Judging from the results I think they are. 
Q. Have you any complaint as to the corruption of the process-serving 

department, .the nazarat and the peon P 

.4 .• I have heard a good deal of that. 
Q. Their general reputation for honesty is not high? 
A. Quite so. 
Q. You think that it is easy for the defendant to get hi~ to pretend that 

·he has not been found? 
A. Yes. 

Q. Do you think that there will be an improvement if the plaintiff is 
charged with the service of summonses on his own witnesses? 

A. I think that will be a good plan. 
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Q. Because very few people call those who are utterly unknown or are­
likely to be hostile. You think that in the ordinary way he will be able to. 
serve them and if he does not serve them and takes proper steps you can say 
that he has no ground for adjournment? 

A. Yes, that will be very good. 
Q. I see you have answered some of the questions. What we really would' 

like to get is not so much further legal opinion qn "particular sections of the: 
Code as businesslike suggestions from the points of view representing the 
public. Do you think as regards the Judges in the Subordinate Courts in 
this province that, on the whole, they are a good stamp of men? 

A. That is my impression. I have a favourable impression about them. 
Q. So far as you know there is no ground for real complaint as regards. 

the attainments of the men and their degree of education? 
A. None, whatever. . 
Dr. DeSouza.-Q. Or their integrity or honesty? 
A. None, whatEWer. 
Chairman.-As far as you are concerned you have no complaint? 
A. No. They are free from such aspersions or charges of inefficiency? 
Q. What about the village officials, do you know anything about them? 
A. I have come across a good deal in the course of my work. 

Q. In connection with process-serving, do you think that the assistance­
of village officials could be usefully relied upon? 

A. I don't think that the village official could .be trusted entirely to serve­
it. 

Q. Do you think that the peon could go from the Civil Court to the 
village and with the assistance of the village official identify the man and 
have the summons served? 

A. I think there should be some assistance of the plaintiff or 'the defen­
dant or some representative. The peon may not take the necessary trouble .. 

Q. In some provinces they do require the plaintiff to furnish an identifier 
and that is in Bengal and Bihar. But it is full of other defects and the: 
identifier is open to corruption if any process is intended to be suppressed. 
Supposing you are not to have an identifier and the peon does not know the 
defendant, do you think that if the peon goes to the village and then gets: 
the village official to point out the defendant and give him assistasce in 
finding out the defendant, he would be given such assistance as one coul<l 
devise? 

A. I think so. 
Q. N O'lf, who is the actual official in the village? Who is he? 
A. He is usually a very low-paid man.• 
Q. What do you call him? 
A. Patwari. There is also a Kotwar under him. 
Q. 'Vho is this Kotwar? One does not want to serve the civil processes. 

through the police. Is the Kotwar really a police official? 
A. He is under the Tal5.sildar. He makes weekly reports to the police. 
Q. Do you think for this purpose he would be likely to be of use? 

A. Yes. 
Q. Is there any other person of rather better standing to whom the civi) 

court peon could go ? 
A. The Patwari is available for all purposes. 
Q. But he is not always in one village. 

·A. No. 
Q. You think the Kotwar would be the most practicable person l' 
4.. He is the only one, I think. 
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Q. If he were given so:Uething out of the process fee, he at any rate 
would be of some service. 

A. Yes. 
Q. So far as you are concerned, yo~ would not object to the time for 

execution of the decree being cut down if the necessity of taking steps-in-aid 
of execution is abolished P 

A. Yes. 
Q. You would like to restrict pleas of payment out of court to payments 

that were certified P 
A. Yes. 
Q. You are not in favour of insisting .on a registered document in the 

case of small partnerships P 
A. No. 
Q. I see you say that small partnerships of a' temporary nature are 

frequently entered into in places far away from the Registration Office. 
A. Yes. i ' 
Q. Have you experience of Berar as well as the Central Provinces P 
A. No. 
Q. Have you any experience as regards rent s~itsP 
A. No. 
Q. I understand there is very little commercial litigation of any sort in 

this province. Have you sometimes to do with a certain amount of com-
mercial litigation P · 

A. Very little. I have been concerned with only 3 or 4 cases. 
Q. "Wbat class of commercial litigation was itP 
A.. Failure to deliver the goods. 
Q. Apart from that, was there any case of breach of contract, failure to. 

take up the goods, or pay fot the goods P 
A. That is what I meant. 
Q. Are they tried fairly satisfactorily like other suits? 
A. Yes. But they are not' .·hied continuously. Sometimes issue~ _are 

framed which have been thought of afterwards. 
Q. As far as the Judge is concerned do they seem to be reasonably com­

petent to try that class of cases as ot4er cases P 
A. Yes. 
Q. Have you anything else to add besides what you have stated in the 

written statement? 
A. In arbitration cases it is very difficult to find arbitrators. 
Q. Have you any experience of arbitrations in this part of the country? 
A. No. ' 
Q. Do you know whether they are successful as a rule? / 
A. I don't know. I have been engaged only in one case where the 

people were reasonable and abided by the decision of the arbitrators. 
Q. Are you aware of cases in which people who go to arbitration after­

wards say that the arbitrator was partial or unjust? Have you had any 
experience in that way? 

A. No. 

Written ~tatement of Mr. HABffiULLAH, Pleader, Burhanpur. 
Question No. 4.-In our provinces (Central Provinces and Berar) DO>· 

8ub-Jurlge should be appointed-
(a) unless he has practised at the Bar in District Courts at least for 

five years; 
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(b) unless at the end of five years of his practice he passes a competi­
tive examination, which should be prescribed by the Local Gov. 
ernment, in consultation with the High Court; 

(c) unless he is of, or below, 30 years of age, and 
(d) he is reported by the District Judge of the district in which he 

has at least practised for 3 years to be of good behaviour, sound 
intellect, and judicious discretion. 

(NoTE.-Any legal practitioner who intends 'to enter into Government 
-service as a judicial officer or a Sub-Judge, should get his name enlisted, and 
a list of such candidates should be kept in every district office so that District 
.Judges may pay special attention 'to the careers of such candidates during 
the 5 years' practice preceding the competitive examination; and no candi­
date should be allowed to attend such competitive examination without the 
production of certificates of fitness from the District Judge.) 

Question No. 6.-Yes. A judicial officer should be kept at I least for 3 
.Years at a place, but not for more than five years. If he is a good man let 
other districts be also benefitted by his goodness. If, however, he is not, let 
him be shared by other districts also. 

Question No. 8.-Yes. It would be much better if each tahsil gets a 
judicial officer. 

Question Nos. 24 and 33.-Qn the date of first hearing (all the defendants 
represented), all the parties to the suit should be very minutely examined 
and cross-examined by the presiding officer who would take into consideration 
all the questions that would be suggested to him by one party for cross­
axil-mining the other party. The party should not only be examined and 
cross-examined with regard to real points in controversy, but they should 
also be examined and cross-examined as to by what oral and documentary 
evidence it would support and substantiate the point the onus of proving 
which' lies on him. If he wants to substantiate _the point by oral evidence 
the name or names of his witnesses should at once be ascertained and he 
should further be asked as to how that particular witness -would substantiate 
the particular point in controversy: If he wants to substantiate the point 
in controversy by documentary evidence the original document or its certified 
copy be called for and produced in court. When all the documentary evi­
dence original or otherwise is brought on the record and all the names of 
the witnesses are ascertained in the above manner then and then only an 
adjournment should be granted for summoning the named witnesses, and 
producing the specified documents at a reasonably distant date or dates, so 
that· by the adjourned hearing all the documentary and oral evidence be 
ready. The hearing for evidence having once commenced should not, as a 
rule, be discontinued till the whole documentary and oral evidence available 
goes on the record. After this is done the parties should be called upo!J. to 
argue out their respective cases, 01nd the Judge after hearing the arguments 
should immediately proceed to judgment before he takes up any other case. 
as a rule. This will make justice· not only more speedy and less costly, but 
more substantial also. 

Question Nos. 25 and 30.-As a rule the process-server should not go to 
effect service on a defendant or a witness without the aid of the plaintiff or 
the party who sides the witness. This will prevent, in majority of caseg 
wilfully avoiding service. In places where there are post offices service may 
also be effected through post. This will partly avoid delay in disposing of 
cases. • 

Question No. 31.-When all the points in controversy are ascertained by 
minutely examining at;d cross-examining all the parties concerned, the 
pleaders of the parties if there be any, should be requested to frame their 
own issues on a sheet of paper and that sheet be handed over to the presiding 
officer to be kept on recurd. The prE.'siding officE'r should take into considera­
tion such issuE's and thE.'n finally frame his own issUE'S in the case. This will 
ensurE> the better framing of the issues. 
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good one; if it be prop~rly followed, it will surely avoid much delay. 

- Questirm No • . 4-f.-As a rule not; but such points of law which go to the­
root of the claim or the defence should be disposed of before taking any 
evidence. This will, in several cases ensure speedy justice. 

Question No. 56.-I approve the 'amendments and alterations given in · 
clauses (a), (b) and (c). The suggestion is no doubt a good one, and if pro­
perly followed, will certainly end in early disposal of cases. 

Question No. 66.-The suggestions contained in clauses (a), (b), (c) and (d} 
of this question are all sound, and if followed, would in respect of sale in 
execution of mortgage decrees clothe the purchaser with a right to property 
free from the future litigation to the greatest possible extent. As to the 
clause (e) of this question one month's time, if granted in the preliminary 
decree would be sufficient; at all events, more than three months' time 
should never be granted, and this" too in very· exceptional cases. In simple 
mortgage suits also preliminary decrees granting one month's time should be 
passed, but never more than one month granted. In cases in which the 
security has been exhausted a clause for a personal decree may also be inserted 
in the final decree. 

Questior~ Nos. 72 and 83.-Mortgage deeds sliould be proved exactly in ' 
the same way as the sale deeds and leases are proved. No special provision 
for calling an attesting witness is, in my opinion, 'necessary to be retained. 
From my experience I can speak frankly that owing to the question of 
attestation in mortgage suits many an attesting witness has very improperly 
and unjustly enriched himself at the cost of parties. 

Question Nos. 10 and 77.-Yes. All future partitions of immovable pro­
perties should be evidenced by registered documents. 

I would similarly suggest that partnerships started with a capital of 
Rs. 100 and more, and all contractual partnerships should be· evidenced by 
a registered document. This will prevent much useless and false evidence on 
questions arising out of such alleged partitions and partnerships. 

Question No. 79.-I agree that the discharge of obligations created by 
registered documents should be V\llid only if there is a registered document. 
to evidence it (the cost of registra'tion being made uniform). 

NoTE.-! should like to suggest here that in cases of registered documents 
the presumption should be that' the document has been duly executed by 
the person by whom it purports to have been executed, and the person who 
denies its execution should primarily be called . upon to substantiate the 
plea of non-execution. In cases of non-registered documents the usual 
course should be followed. -

' Question No. 81.-Yes. I think the enactment of a rule will be good that 
no party to a transaction should, in future, be allowed to plead that it is 
a sham or benami transaction. This will avoid a good deal of mischief, fraud 
and a good deal of litigation. 

Quotion No. 85.-Yes, in cases in which near relations are concerned as 
well as cases in which very respectable persons are concerned courts should 
be empowered to refer cases to referees. 

Question No. 86 . ....:...Yes, I would suggest that all the existing law reports 
should to begin with be sent to an office or officer specially created for this 
purpose, wherein or by whom, all the law reports on a particular point 
differing from each other may be duly considered, and the one approved of 
or amended by such office or officers be finally published. Such final publica­
tion on a particular point should be followed by courts. This will prevent 
good deaJ of interference with speedy justice. 

Question No. 87.-Yes, codification of law to a larger extent would 
certainly make justice speedy and economical. I suggest that 1\fuhammadan 
Law (both branches, Shia and Stmni), the Hindu Law and the Law of Torts 
should be codified. 
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Mr. HAB-mULLAH, Pleader, Burhanpur, called and examined on 
· Wednesday, the 23rd July 1924. 

Mr. 1llitchell.-Q. 1\Ir. Habihullah, where do you practise? 
A. I have 'Leen practising all along in Khandwa and Burhanpur. 
Q. You practise largely on the civil side P 
A. Yes, and some criminal WQrk too. 
Q. Are there many Muhammadan pleaders in Khandwa? 
A. Recently we have three more. 
Dr. DeSouza.-Q. Are they all Boras? 
A. This year we have three Boras_. There are two Muhammadans and five 

Boras but two of them have since changed their place of business. 
Mr. lllitchell.-Q. Do you think that your clients come in due time to 

allow you to get proper instructions-? 
A. There are few intelligenb clients of this kind. 
Q. Then in the majority of casrs it is your experience that the client 

particularly the defendant, comes too late to allow you an opportunity to pl't 
in proper pleadings? 

A. Yes. 
-Q. Do they bring all.the documents in the cas&? 
A. As a rule we hav.e to cross-examine them and screw out from them 

information as to documents on which their defence would be based. 
Q. You use the phrase " screw <mt ••? 
.4.. Yes. 
Q. Why screw out? Is it due to their lack of confidence? 

A. :rheir ignorance. They do not know what correct information or what 
relevant document they should put 'before-their counsel. 

Q. Do they always give you the names of the witnesses required in the 
case? 

A. On that also we have to cross-examine them. If they have got ten 
witnesses they would not give all the names. 

Q. Is that due to lack of confidence? 
A. Ignorance again. They do not suppress this information on account 

-of any bad motive. 
Q. Have you had occasion to ask for adjournments because you have not 

been properly instructed? -
A. Yes, I have had to ask for adjournments. · 
Q. Then in your opinion is .that a· noticeable cause of delay in justice? 
A. It is one of the ·causes of delay on account Qf ignorance of the 

:people. 
Q. On the whole do you consider that the delay is serious? 
A. The delay is serious, but I would not approve that there sho•1ld not be 

such delav at the cost 'of the justice. If we look to delay justice will be 
sacrificed. · 

Dr. Gour.-You say that whatever the delay, it is necessary? 

.4.. Yes. 
lllr. Jlitchell.-You think that any serious hastening of the process might 

have a bad effect on the quality of just'ice dispensed? 

.4.. Yes: 
· Mr. Justice Stuart.-Q. Do you not think that it will be possible to sp.,~ 

up a great deal. and. do everything: which you reas~nab!y require, if the 
-following suggestiOn 1~ adopted? The present practice 1s . that the court 
fixes a date on which 1t c-n1ls on the <lefendnnt to file a written statement. 
1t allows something like this. Say, the suit is instituted on 1st January 
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and you get hold of one man on 1st March. You allow him time till ~st May 
· to file his written statement. He is called on 1st May and when he lS called 

he says "I have got no written statement. I have not consulted the pleader 
yet": The court says "very well, file it on 1st June." On the 1st June 
he turns up and says "I forgot to bring the papers." The Court says "I 
allow you time till 1st July," and so it goes on till 1st August. Now, 
supposing instead of that you say to the defendant when he comes to the 
court on 1st March, " Do you contest?" If he says " No," you decide the 
case, but if he says "I contest," you say "Very well, I give you 1st May 
to file your written statement and you go to your pleader to-day." If he 
does that you have the written statement filed on 1st May instead of 1st 
August. Do you not think that it might be done in that way? 

A. I have not seen a singTe Judge of the kind who will go on granting 
adjournments every month-at least in the Central Provinces. 

Q. I am very glad to hear that, but such things happen in other prnvin<'es. 
I have seen cases where written statement has not ,been filed for 12 months. 

A. I have also experience of that in one or two cases where the defendant 
purposely avoided. 

Q. But is there any objection to the suggestie.n that the man should be 
asked on 1st of March as to whether he would contest? If he says "Yes," 
he should be asked to go at once to the pleader ·~nd the court should say 
"You should file your written statement on the 1st May. You contest now 
and you get two months to go to a pleader and to file your written statement.'' 
What do you think of this suggestion? 

A. It is an excellent suggestion. 
Dr. Gour.-Have you considered that every summons that goes to the 

defendant does imply-that if y~m do not contest, keep quiet, hut if you 
con test come along ? 

A. It is so, but in majority of ca.t!eS the defendants do not read the sum­
monses, and in my opinion the suggestion that has beeri made to me is 
excellent. · 

Q. Your reply is reduced to hypothetical question because you have 
a'lready stated that the facts posf,blated by Mr. Justice Stuart do not arise 
in this province? 

.-1. That is a different thing. 

Mr. Justice Stuart.-My point is that some Judges, when they fix a date,· 
include in that date the time within which to prepare the written state­
ment. The man does not avail hilllSelf of the time allowed and he turns up 
on the first date unprepared. 1\Jy point is that if the man says that he 
wants to contest you give him reasonable time to prepare his written state'­
ment. If the case is a petty case you give him four days, six days or ten 
days. I have seen cases, in my experience in Oudh, where I do not think 
that six months' time was too long to prepare written statement, because 
tbe man had to go and consult eminent lawyers. There are cases in which 
even one year might not be unreasonable. My point is that every· case 
should be decided according to the condition of the case. If the Court 
has given too short a time, the counsel can come up and say " I have got 
so many documents and I could not get the written statement ready within 
two months. \Viii you give me an extension now P" The Court would give 
him another date. I think the suggestion might be worth ·considering. , . 

Dr. DeSouza.-:-Would you go a Iit:le further in ta.king up the sugges­
tion of l\Ir. Justi<'e Stuart. A date IS fixed for the defendant to appear 
and to state to the Court as to whether he would contest the case or not. 
You are in favour of that? 

A. Yes. 
Q. If he does not appear on that date, then. of course, the <'&se would 

proceed against him ex purte? 
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A. Not on that -iery date. That date is fixed to get information to pre­
pare his written statement. 

Q. Supposing he does not appear on that date? 

A. If the suggestion of Mr. Justice Stuart is adopted, then I think onE 
more date should be fixed for actually filing the written statement. 

Q. So you will have to issue two summonses instead of one in a case which 
goes ex parte P • 

A. Yes. 
Q. Would that procedure cause delay? 

' A. It depends upon the peculiar circumstances of the province. In our 
province the practice is that instructions are given in the summons to the 
effect that date for hearing is such and such, say, lst January or lst 
February, and that "You have to file your written statement four days or 
ten days before that date." This practice has been going of late and the 
defendants have been growing wiser and most of them go to the pleaders 
in time and they are anxious that their written statement should be ready 
by the date fixed. 

Q. And if they do not P 
A. If the time allowed is not sufficient we have to ask for further time. 
Dr. Gour.-But such cases are becoming exceptions? 

. A. Yes, they are exceptions and of late there has been improvement. 
Dr. DeSouza.-70 or 80 per cent. of cases, in this province, are uncon­

tested. In such cases do the defendants come before the court and say " We 
do not contest "P 

A. Some of them do come and admit the claim. Some of them say that 
they wanted to 'settle out of court and therefore the cost should not be­
awarded. 

Dr. DeSouza.-Now under the Code, the law says that if the ·defe~ant 
is served and does not appeat: on the day fixed, the court shall proceed against 
him ex parte . . That means it becomes the duty of the court to record some­
evidence and make out a prima facie case. Would it be possible to alter in 
a certain class of cases at least the form of thi!'! process and to say to the 
defendant "If you do not appear on the day, judgment will go "against 
you " and thus the necessity of summoning the plaintiff and taking evidence· 
be done away with? 
· A. That will make them a little more cautious. 

Dr. Gour.-Without evidence? 
.4.. No. 
Q. That was the question. 
A. Even if the defendant knd'Wingly and intentionally does not appear, 

without evidence no judgment should be passed. 

Chairman.-Q. This is generally done every day in England. The point 
is this whether the non-appearance of the defendant after a warning may 
not be taken as a practical admission of the claim. A man gets a summons. 
He is told " The plaintiff claims Rs. 50. If you want to contest this, turn 
up on such and such a day. If you don't turn up judgment will go against 
you for Rs. 50." If the man does not turn up after service is there any 
objec.tion in giving· a judgment for Rs. 50? 

A. 1\Iay I know, Sir, whether you take this simile from England? 
Q. Yes. If there ·is something in Indian conditions, that is one thing. 

Up to the present it is rather only theoretical. As long as the man is served 
and he is told exactly what will happen if he does not turn up, is it very 
different from the case of giving a judgment on admission P 

A. The conditions in England and India are quite different ani I would 
not persuade myself to give my consent to this. 
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Q. Now what is the condition in India that, you think, makes it un-
desirable to apply this form of procedure? 

A. Ignorance. 
Q. Do you think that the man would not read the summons? 
A. There may be other circumstances which he cannot foresee. He might 

be deceived. Some relation of his may ·die. One can't know what emer­
gencies will arise. 

Mr. Justice Stuart.-The point is this. Is a man really better off under 
the present arrangement? If a-plaintiff deliberately gets a summons served 
on the wrong man and is so dishonest as to deliberately bring a false claim, 
there will be little difficulty in procuring false evidence. How is the defen­
dant better off? In the end he will have to get the ex parte decree set 
aside. I suggest that such a dishonest plaintiff will invariably produce 
dishonest evidence and get a decree. So what difference does it make? 

A. I am not able at present to meet your arguments in any way. 
Q. Now, in your experience how often have you known of a court refusing 

to grant an ex parte decree on the ground that the evidence was insufficient? 
A. There have been such cases. 
Q. In the whole course of _your time, can you remember five such- cases? 
A. I can say that some such cases were dismis~ed for want of proof even 

in the absence of the defendant. · 
Q. Will it be five or six? 
A. I would not commit myself to any number. It may be about 20 to 25. 
Q. Well, my point is this. Nobody wants to protect the defendant more 

than I. I very much doubt whether by the present system you ·protect him 
at all. There have been a very large number of fraudulent cases in which the 
man had not the slighest difficulty in procuring false evidence, so that if an 
ex parte decree had been passed without any evidence at all, the result would 
be exactly the same. If the defendant was really protected by the pro­
duction of evidence, I would not suggest the passing of a decree without 
evidence. But my experience·. is that he is not protected in the least and 
that the worst fraudulent cases have not been ex parte at all and there have 
been cases in which judgment PiiS been confessed by a man who has per­
sonated the defendant. That is· the worst form of fraudulent cases and a 
very common one. 

A. Yes. 
Dr. Gour.-Q. Have you not had cases where the plaintiff got the sum­

mons served upon a person other than the defendant and got a decree against 
the defendant? . 

A. I do not know a single instance of the kind; but I hear that there ~er~ 
such instances in Nagpur and Bombay. 

Mr. Mitchell.-;Ur. Habibullah, in answer to Question No. 44, you say that 
the points of law which go to the root of the claim or the defence shpuld be 
disposed of before taking any evidence•. This will, in several cases, ensure 
speedy justice. Is that generally done by the courts in Khandwa? 

A. In very few cases, but it ought to be done. That is my opinion. 
Q. If it is not done at present can you tell me why it is not done? 
A.. It depends upon the peculiar temperament of the Judge. 

. Q. Have you many cases 'where a suit has been decided on a preliminary 
point of this sort and a fresh trial has been ordered by the Appellate Court? 

A. I cannot say one way or the other. l\Iy memory fails me. 
Q. Do you think that the reason is simply due to the idiosyn<;rasy of the 

Judge? • 
A. He does not do that intentiona1ly, but he sometimes expresses his fear 

that the case may be remanded and there may be some difficulty. It is 
better to decide the whole case so that he may not get a remand hereafter . 

. It is in that sense that he wants to decide the whole case. 
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Q. In an~wer to Question No. 86 you have suggested that the existing. 
law reports should, to begin with, be sent to an office or officer specially 
created for this purpose. Can you give us an idea of the status of this 
officer? 

A. You mean his qualifications. 
Q. Yes. I 
A. He must have the qualifications possessed 'by the Judges of the Privy 

Council. I have not made my answer complete. He should be an officer 
possessing the qualifications of Judges of the High Court or Privy C:>uncil. 
H~ may make his own suggestions and if he thinks it proper to send hi>~ papers 
to the Privy Council and get its opinion, he may do so and then publish it. 

Q. Do you mean to say that the final publishing authority would be the 
Privy Council; if so, would it not involve great delay? 

A. I would prefer this delay to the inconvenience to which the Judges are 
put ctherwise. There are no rules tHat they should follow. The Bombay 
High Court says something, the Calcutta High Court says something else 
and the Madras High Court says something quite different. So the Judges 
are put to great inconvenience. 

Q. Do not the Judges here follow the rules laid down I by the Nagpur 
Supreme Court? · 

lllr. Justice Stuart.-! think the best method would be to follow Calcutta 
whenever Nagpur is silent, or to follow Bombay which is at less distance. 

A. That is not the question. · 
Jllr. llfitchell.-Do you not think that this committee of publication can 

be constituted in In,_dia in the form of a small committee of High Court 
Judges? 

A. Yes. That is only my idea and it may be improved by others. 
Dr. Gour.-You mean to say that the functions of this committee or 

officer will be to reconcile conflicting rulings of the High Courts and to 
suggest certain rules ~hich should be followed by all the Judges? 

A. Yes. 
Q. Would it not be like the advisory committee we have got in NagpurP 

All the rulings are brought up before this committee and then it recommends 
which should be followed and which should not be followed. Do you sug­
g~~!; that there should be a council of law reporting for the who!~ cf India? 

A. Yes. 
Mr. j}fitchell.-Q. You recommend that the Muhammadan Law both 

branches, Shias and Sunnis, should be codified-also the Hindu Law and the 
·Law of Torts. As regards Muhammadan Law do you think it will be popular 
in the Muhammadan community? 

A. If you do not change the principles of Muhammadan Law, of course, 
there should be no reasonable objection to that. 

Q. Do yo~ think there is any chance of the codification of the l\Iuham­
madan Law being carried out with the consent of the Muhammadan com­
munity? 

A. By community if you mean each and every individual then there is no 
chance, but if you mean the educated persons, i.e., ll!embers of the Bench 
and the Bar and now there are so many people on the Bench and the Bar, 
then you can codify it with their consultation. In order to come to a point 
we have now to read pages after pages of books such as Amir Ali's l\Iuham­
madan Law and so on. 

lllr. Justice Stuart.-Q. Do you ever come to any point? 
- A. Yes, we do sometimes. I would read Amir Ali's or Taibji's l\Iuham-
madan Law and then would be able to come to my point. . 

Q. Would you also be able to understand the Hindu Law? 
A. I would not under111tand the Hindu Law as I would understanrl the 

Muhammadan Law. 
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Mr. Mitchell.-May I take it you consider that the Muhammadan Law:: is 
.a fit subject for codification, but as a political step the codification of the 
.Muhammadan Law may present difficulties? 

A. I do not think there should be any difficulty. 

Written statement of Rao Bahadur N. D. WADEGAONKAR, 
District Judge, Nagpur. 

Before I proceed to give answers to the several questions prepared by the 
Civil Justice Committee, I may observe that speaking generally the evils 
which have led to the appointment of the present Committee exist in a much 
smaller degree in this province than in many other provinces. Except in 
the Judicial Commissioner's Court, there is not much delay in the disposal 
of suits, appeals and miscellaneous proceedings. Such delay as occurs is 

,generally attributable to the complex nature of suits or to causes beyond 
the control of the judge. We have in the Judicial Commissioner's Civil 
Circulars an excellent body of rules which are aimed at minimising the causes 
•of all avoidable delay. For the last five or six years, these rules are being 
strictly enforced in this province with the result that the duration of suits 
which would otherwise have, owing to the growing strength of the Bar, 
considerably increased, ha~t been kept at a fairly low level. 

The delay in the disposal of appeals in the High Court is, in my opinion, 
due to the under-manning of that Court and it requires to be strengthened 
by the addition of one or two judges. 

I do not deny that there is still room for further improvement but here 
I would like to utter a word of caution. Proposals for shortening the delay 
in the disposal of cases lead frequently to the advocacy of short and summary 
methods of justice. While speedy justice is heartily to be desired, it must 
not be forgotten that summary justice is fre~fuently an euphemism for denial 
of justice. Care must be taketl.·'that the remedy proposed is not worse 
than the disease. It must also be borne in mind that so long as 'human 
nature is what it is, even the best attempts to reduce the causes of delay in 
the administration of justice are liable to be frustrated without the sincere 
co-operation of all the parties concerned, i.e., judges, pleaders and the litigant 
public. With even the best nules in the world it would be easy to find loop­
holes or means for procrastinating the trial of suits if the parties find it 
to their interest to do so. 

From the trend of some of the questi~ns in the Questionnaire of the Com­
mittee it would appear that the object of the inquiry is to shorten as well 
as to put down litigation. That is as it should be. It is the duty of a 
civilised Government to remove the causes which are the fruitful sources of 
litigation. If therefore I have rightly understood the objects underlying 
the questionnaire, I would propose the establishment of Conciliation Courts 
;-at the Headquarters of each district· and tahsil presided over by two or 
more gentlemen of position and influence who enjoy the confidence of the 
·public. All money suits irrespective of the value of their subject matter 
should be filed in the first instance in these Courts with a small institution 
fee-say five per cent.-on the valli:, of the claim and these Courts should 
be authorised to dispose of only those cases in which claims are admitted. or 
~ompromised. Suits in which claims are not admitted or in which Concilia­
-tion Courts' are not able to bring about an amicable settlement should be 
transferred for disposal to the regular Courts where full court-fee should 
be levied. If this proposal is accepted it would be possible . to reduce the 
number of stipendiary judges and there will be a substantial reduction in 
the cost of administration of civil justice. 'k>'lides, when the regular Courts 
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are relieved of a considerable number of money suits-and the number of sucn 
suits is very large-they will have ample time at their disposal to devote 
to contested suits. The evil of delay is really confined to contested suits 
and if delay in the disposal of such cases is lessened·, the object which the 
Committee have in view will have been gained. With these preliminary 
remarks, I proceed to answer the several questions formulated by the Civil 
Justice Committee. 

Question No. 1 A. (i) In this province the High Court does not take up 
original cases. 

In my opinion, first appeals in the High Court ought to be disposed of 
within six months, second appeals and miscellaneous appeals within four 
months from the date of institution. 

(ii) The time taken up in the disposal of a suit depends more or less on 
its nature and value. I am of opinion that contested suits at the head­
quarters of a district and in the outlying places should be disposed of 
within the period shown below :-

In headquarters Courts . 

. \ 

Value. Title suit. Money suit. Rent suit. 

, 

Up toRs. 1,000 . 9 months . 6 months 3 months. 

Between Rs. 1,000 and 12 " . 9 
" Rs. 5,000. 

Over Rs. 5,000 15 12 -
" 

. , . 

In outlying Courts . 

. 
Value. Title suit. l\Ioney suit. Rent suit. 

. 
Up toRs. 1,000 6 months 4 months 3 montb.s. 

Between Rs. 1,000 and 9 .. . 6 
" Rs. 5,000. 

Over Rs. 5,000 12 .. 9 
" 

Suits in outlying Courts are disposed of earlier because. the Bar is not 
so strong there as at Headquarters and consequently claims are not so-
keenly contested there. · . 

Regular and miscellaneous appeals in Di~trict Courts ?ug~t to be disposed 
of within four months from the date on which they are mstltuted. 

Contested suits in Small Cause Courts ought not to take more than four 
·months. 
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Question No. 1 B.-Claim proceedings in all Courts ought to be disposed 
of within three months. 

Questions Nos. 2 and 3.-ln this province the time taken for the disposal 
of proceedings of the above nature does not exceed the above limits in many 
cases except in the Court of the Judicial Commissioner where considerable 
time is taken up in the disposal of first and second appeals not disposed of 
under Order 41, Rule 11, Civil • Procedure Code as the following table will 
show:-

Average duration of· appeals. 

Appeals disposed of by the " Court of the ,Judicial 1920 1921 1922 
Commissioner. 

ReiJular Appeals. 
. 

.. 
First appeals . 396·2 442·2 418·7 

: 

Second appeals 374·1 358·5 343·5 

llliscellanenua appeals. 

First appeals 244·8 247·4 249·8 

Second appeals • 323·5 242·4 213·0 

This delay -is, I presume, due to undermanning of the Court of the 
Judicial Commissioner. The above period is also exceeded in partition, 
partnership and other suits which involve taking of complicated accounts, 
but in the nature of things delay in such cases is almost unavoidable. 

The main causes of the dela:y',.·'in my opinion, are as follows:-

(1) The difficulty in appointing guardians ad litem to minor defendants. 
The real guardian who is interested in the litigation takes every 
opportunity of protracting the trial by refusing himself to act 
and inducing other relatives (who are likely to be appointed) 
not to act as guardian. 

(2) Inability of pleaders to answer material questions which arise on the 
pleadings recorded at the hearing in the absence of the parties 
and to admit or deny documents produced by the opposite party. 

(3) Objections raised respecting court-fees and jurisdiction of the 
Court. 

(4) Deliberate withholding of witnesses mentioned in the list with the 
sole object of protracting the trial and delaying justice. 

(5) Pleaders taking up more cases ·than they can manage, the result 
being that judges have sometimes to wait for them. 

I would make the following suggestions to remedy some of the above 
-defects:-

(1) In suits against minors the plaintiff should be required to name all 
possible relations of the, minor who co,uld be appointed- guardian 
ad litem. Notices requiring them to state if they are willing to 
act as guardian ad litem for the minor should then be sent to all 
tbP pPr~ons named and in case .of their refusal or default of 
appearance at the date of hearing, the Court should forthwith 
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appoint a pleader or one of its officers as guan;lian. This would 
make it possible to have a guardian appointed for the minor at 
the first hearing of the suit. 

t~) Parties generally put in their appearance on the date of the first 
hearing through pleaders who are not prepared to llnswer all 
material questions arising out of pleadings, nor are they accom­
panied by any person who can answer all material questions. I 
would therefore propose that it should. be made obligatory for the 
parties to attend in person or to send a representative who can 
answer all material questions and admit or deny documents pro­
duced by the opposite party. Courts should have discretion to 
treat failure in this respect as tantamount to non-appearance. 

(3) Very often, in suits for possession of land and houses, objection is 
raised as to the value of the subject-matter of the suit and about 
4 or 5 months' time is taken up in trying the issue regarding 
valuation. As the bulk of title suits relates to agricultural land 
assessed to rent, it would be highly desirable to fix an artificial 
value of such land separately for purposes of court-fee and jurisdic­
tion at a certain multiple of the assessed annual rental of such 
land. Similarly in suits for possession of land assessed to revenue 
its artificial value for purposes of jurisdiction should be fixed at a 
certain multiple of. the assessed revenue. This will mitigate the 

·evil of technical objections regarding valuation of land for pur­
poses of court-fee and jurisdiction. 

(4) The ·practice in the courts; in this province is to require pa~ties 
after issues have been framed to put in lists of witnesses they 
want to examine in the case, but it is generally found that with­
the object of delaying the proceedings and of . improving the 
evidence as the trial proceeds, parties deliberately keep back a few 
witnesses named in the lists. The adjournments caused in conse­
quence of this are taken advantage of by the parties for summon­
ing or producing new witnesses. On the authority of the cases 
reported in 13 C. P. L. R. 152 and 20, Calcutta, 740, the Courts can 
neither refuse to issue summonses to new witnesses nor to record 
the evidence of such witnesses if produced unsummoned. T(t 
remedy this, the Courts should have power to refuse to summon 

• new witnesses or to record their evidence. 
(5) Pleaders should not take more work than they can conveniently 

manage but I fail to see how this can be enforced. 
(6) In order to avoid frivolous defences and to shorten the duration, it 

may perhaps be advisable to offer some inducement in the shape 
of partial refund of court-fee where the claim is admitted or com­
promised before issues are framed or where the defendant does­
not put in appearance at all and the case is decided ex parte. 

Question No. 4.-(a) To fill llp the vacancies in the Central Provinces 
Judicial Service a competitive examination should be held in the beginnin~ of 
each year in English and in the knowledge of the practical work in the Law 
Courts. Pleaders who have put in at least three years' practice at the Bar 
and who are not more than 30 years of age should alone be eligible for 
appearing at this examination and appointments should be made from 
amongst the successful candidates' in the order of their merit. 

(b) No officer who has not worked for at least five years as Subordinate 
Judge and for at least two years as Additional District Judge should be 
appointed a District Judge. 

Question No. 5.-If my suggestions in answer to Question No. 4 (o) are 
accepted, ·I do not think any further training for judicial officers is 
necessary. 

Question No. 6.-Yes. In this province transfers among Subordinate 
Judges are very frequent and a reference to the History of Services of 
Gazetted Officers of this province will show that many of them have baj 
as many transfers as the number of years for which they have put in service. 
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The following table shows the changes in the· personnel of the differeat· 
Courts at ~agpur during the last four years:-;-

Xo. Name of the Court. 

1 .Additional District Judge 

2 First Subordinate Judge, 1st Class • 

3 Second Subordinate Judge, lst Class 

4 First Subordinate Judge, 2nd Class 

5 .Additional First Subordinate Judge, %n~ Class 

6 Second Subordinate Judge, 2nd Class 

7 Judge, Small Cause Court 

Number of 
changes or trans· 
fers of the pre• 
siding Judge. 

Six. 

Six •. 

Eight:. 

Nine. 

Five. 

Four. 

Twelve. 

I would therefore suggest that a Judicial Officer should ordinarily be· 
kept at one place for a period of at le~~,St three years unless exigencies of 
public service or the particular circumstances of any officer necessitate an' 
early transfer. 

Question Xo. 7.-Qrdinarily the average outturn oi work in a particular· 
Court for the past three years should be taken as the proper standard of 
efficiency for that Court. The present system of check in this province is­
this. Every Court submits a monthly statement of civil business to the· 
District Judge who in his turn submits it with his remarks to the High 
C<Jurt. This ensures the necessary standard. . 

Question No. 8.-In this province civil work up to the full capacity of 
judges at outlying C<Jurts is give.Jl to them and it cannot be said that there· 
is undue concentration of C<Jurts in this province at any place. 

Question z..·o. 9.--The Central Provinces Civil Courts .Amendment .Act No.8 
·of 1923 has already raised tbe .ordinary jurisdiction of Subordinate Judges, 

2nd class, from Rs. 1,000 to Rs. 5,000 and with the existing Courts at tahsil! 
headquarters, it cannot be said that there is any undue concentration of 
Courts at Headquarters. 

' Questions Nos. 10 and 11.-I would not further enhance the ordinary· 
jurisdiction of Subordinate Judges, 2nd Class, in this province but I would' 
raise their jurisdiction in Small Causes from Rs. 200 to Rs. 50(} as generally· 
officers of not less than eight years' standing are posted to Courts exercising· 
such jurisdiction. 

Question No.' 12.-In this province District Judges have already been 
relieved of miscellaneous work both judicial and administrative. For instance­
cases under Succession Certificate, Insolvency and Land Acquisition Acts 
are tried by Subordinate Judges, 1st Class, who are specially empowered 
in that behalf. Similarly Subordinate Judges are placed in chuge of 
administrative work in different branches such as Nazarat, Copying, Record 
Uoom, etc. 

Question Xo. 13.-The investing of Subordinate Judges, 1st Class, with· 
powers to try Probate, Succession Certificate and Land Acquisition proceed­
ings would certainly be acceptable to the public. 

Question So. H.-There are no village Courts and Panchayats in this· 
produce and I have consequently no observations· to make on the subjeet. 
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Question No. 15:-1 would make suits mentioned in Articles Nos. 8 and 3.5 
'Of Schedule II of the Provincial Small Cause Courts Act triable by Small 
'Cause Courts as I do not see the propriety of excluding such cases from 
their cognizance. At present suits for recovery of rent other than house 
rent are tried in the Central Provinces by revenue officers who hardly possess 

-any knowledge of Civil Law or procedure. The trial of rent suits by these 
officers is highly unsatisfactory and there is no likelihood of any improvement 
in the quality of their work as they do not take any interest in civil work 
(which they do not regard as part of their legitimate work) and as they 
are not amenable to the control of District Judges. 

I do not agree with the suggestion of making simple mortgage suits 
triable by Small Cause Courts as such suits are always fixed for final disposal, 
and when uncontested they are promptly disposed of and there would be no 
-saving of time by their transference to Small Cause Courts. In other 
mortgage suits of a complicated nature various questions of law and fact 
arise and I am therefore not in favour of mortgage suits being tried by 
'Small Cause Courts. 

Question ·No. 16.-(a) Summary procedure as contemplated by section 128 
(2) (f), Civil Procedure Code, may be applied only to such suits of the 
nature of Small Causes as are tried ex parte. 

Question No. 1i.-Sub-Registrars as a rule are men of very little educa­
tion and have no knowledge of law or procedure. They are therefore 
absolutely unfit for any kind of judicial work. 

Question No. 18.-No. The right of appeal is greatly valued by litigants 
and any curtailment of it will be very much resented. 

Question No. 20.-I do not k!\ow if many frivolous Second appeals are 
iiled in the Court of the Judicial Commissioner, Central Provinces. Assuming 
that many such appeals are filed, they are as a rule summarily disposed of 

, under Order 41, Rule 11, Civil Procedure Code, and no further restrictions 
seem necessary. 

Question No. 21.-I do not agree to the suggestion to compel an appellant 
to deposit the decretal amount in full before a second appeal is allowed to be 
iiled as it will wor)>: a great hardship in many cases. 

Question No. 22.-The power given in Order 41, Rule 11, Civil Procedure 
"Code, is duly and systematically exercised in this Province. 

Question No. 23.-I cannot say if the right of application in revision is 
much abused, but I agree that in cases of revision under the Provincial 
Small Couse Courts Act, the decretal amount should be deposited in Com-t 
along with the revision petition. I am, howeyer, against the second sugges-

. tion of curtailing the right of revision under section 115 against interlocu­
tory orders as such orders, if wrong, should be revised as early as possible 
by the Highest Court of Appeal in the province_ so as to avoid further 
'Proceedings and consequently the costs. 

Question No. 24.-See my answer to questions No~. 2 and 3. 
Question No. 25.-ln additio~ to the ordinary agency of the Courts I 

, would also recommend the adoption of service by registered post, but I 
am not in favour of the procedure laid down in section 106 of the Tran~fer 
of Property Act being made applicable to civil suits. Rule 15, Ord~r 5. 
'Civil Procedure Code, may also be modified so as to include adult femalE' 
members. 

Question No. 26.-Generally speaking plaints are properly draft•!d ir. 
thi.,; province. 

Question No. 2i.-I do not find that the provisions of OrdE>rs VII and 
VIII are very much neglected though pleadings are occasionally defective 
and ambiguous. The examination of the parties or their pleaders by the 
Cot:!"t, however, supplies the defects. 

(htestion No. 28.-1 have already recommended the use of postal ageJ1 <'Y 
for the service of notices -and summonses in addition to service by the ordi­
nary means in my answer to Question No. 25, but I am not in favour d !he 
-suggestion to utilise the services of village officials for the purpose of servmg 
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pro<:eRses. They are likely to make false reports. owing to the existence of 
factiuns in the villages and no effective check over their acts is possible. 

Question No. 29.-I agree to the suggestion requiring parties to give­
a re-gistered address for the service of processes for all purposes of the suit 
a::.d execution. It would be open to parties to give noti<Ja of any change· 
in iheir address from ·time to time. 

Q-uestion No. 80.-I do not agree to the suggestion contained in this. 
question as it is not always possible for the process-server to fintl time to 
report himself to the pleader of the party. But under the system prevailing 
in this province a party can roughly ascertain as to when the process-server· 
is likely to be near about the place where his (the party's) process has to· 
be served. For the purpose of distributing processes to process-servers, a 
Taluka or Tahsil is divided into, a number of circles each containing a 
certairt number of villages and a list of such villages is always open for 
inspection in the N azarat. Days of the week are fixed for the issue of 
processes to each particular circle and similarly dates for the return of 
the servers are also fixed. This information is always available to a party 
in the Nazir's department, and the party can, if he likes, have a rough idea 
as to "·hen the process-server is likely to be at a particular place so . as to­
render him all the necessary help. 

Que.~tion No. 81.-With a view to ensure th~· better framing ~f issues 
I would suggest that judges should frame issu'es in the presence of and in 
consultation with the pleaders of the parties and that the pleaders should' 
be made to state that no more issues are needed. 

Question No. 82.-The provisions of Order X, Civil Procedure Code, as 
regards the examination of the parties are generally followed by Courts in 
this province but not those of Orders XI and XII: Examination of the­
parties by the judge is generally thorough and is made in the presence 
of the pleaders on both sides. The suggestions made by the pleaders, if 
any, are always considered. The necessity of resorting· to the provisions 
contained in Orders XI and XII, Civil Procedure Code, is not felt as' 
discovery and admission of documents form part of the' statements of the 
parties recorded by the judge. Moreover, as cases are heard within five or 
six weeks from the date of the registration of the plaint, there is hardly 
any time for the adoption of thE%, elaborate procedure laid down in these­
Orders. If, however, anything important has been left out during the ex­
amination of the parties, the defect is generally supplied by recording 
further statements at the next hearing. 

Question No. 83.-I am in full agreement with the suggestion that after­
the framing of issues parties should be examined and cross-examined as 
part of the trial and then time should be given to them to file list of wit­
nesses and to produce more documents which may have become relevant 
after the framing of issues and the examination and cross-examination of 
tho parties: 

Question No. 84.-The provisions of Order 16, Rule 16, Civil Procedure 
Code are strictly followed in this province. If a suit is adjourned without 
examination of witnesses, all the witnesses present are pre-paid for the next 
hearing and their receipts obtained and filed in the Court. No fresh sum­
monses are therefore issued to them for their attendance at the adjourned' 
hearing. 

Qunfion No. 35.--=-Unnecessary and avoidable evidence is not generally let 
in in this province. I am not in favour of curtailing the right of parties to-· 
examine any number of witnesses in proof of a relevant fact as this right 
is not much abused. l\Ioreover, the trial judge is not a final judge of 
facts, and while he may think that a few witnesses have satisfactorily proved" 
a point, the appellate judge may diff~r from him and consider the evidence 
insufficient. 

Question No. 86.-I am not in favour of proof by affidavits and counter­
affidavits as the judge would find his task of deciding cases more difficult than: 
when oral evidence is adduced on both sides. 
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Question No. 37.-I am not in favour of the suggestion contained in this 
oquestion. It is always open to Courts to disallow irrelevant and objection­
-able questions. · 

Question No. 38.-I am not in favour of extending the application of 
Order 37, Civil Procedure Code. 

Question No. 39.-I consider that the representation by father or manager 
~f a joint family should be considered as sufficient for purposes of binding 
·all the members of the family. It should, howeyer, be· open to any member 
•of the family to apply to be made a party to the suit on the ground that 
"the father or the manager does. not properly represent him. 

Question No. 40.-I am not iii favour· of the suggestion as it will be 
very difficult for the legal representative to prove want of knowledge of the 
:proceeding on his part and would lead to perjury. 

Question No. 41.-l\:luch delay is caused by the difficulty of appointing a 
-proper guardian ad litem for minor parties. I agree to the suggestion con­
'tained in this question. See also my answer to questions Nos. 2 and 3. 

Question No. 42.-No undue advantage is taken of obtaining ex parte 
;njunctions in this province as such applications are not very common and 
'Courts are chary of making such orders. 

Question No. 4.~.-J udgments are not •unduly long in this province. 
Question No. 44.-Points of law going to the root of the claim or defence 

:are generally disposed of before taking evidence in this province. 
Question No. 45.-Dates for original and adjourned hearings are fixed 

by judges themselves according to the instructions contained in Judicial 
'Commissioner's Civif Circular No. 1-4. · 

Question No. 46.-Pleaders are consulted in fixing the time required for 
examination of the witnesses according to the instructions contained in 
.Judicial Commissioner's Civil Circular No. 1-5, paragraph 4. 

Question No. 47.-Trials in this province are not unduly delayed by the 
·ex,amination of witnesses on commission except where commissions have to 
be issued to distant places, i.e., wheQ a witness resides at a distant place 
outside the jurisdiction of the Court. I am in favour of insisting upon 
interrogatories being filed as the other side may not be in a position to go 
all the way to cross-examine a witness. Unless therefore interrogatories are 
'filed the opposite party will not be in a position to file cross-interrogatories. 
But where both parties ask for a viva voce examination, the judge should 
·invariably permit it. In my opinion, the commissioner possesses all the 
powers of a judge of ruling out objectionable and .irrelevant questions and 
no addition to his powers seems necessary. 

Question No. 48.-Written applications supported by affidavit for adjourn­
ment need not be insisted upon as unnecessary adjournments are rare in 
the Central Provinces. The instructions contained in Judicial Commissioner's 
·civil Circhlar No. 1-5, paragraph 5 are very strict and exhaustive and 
are carefully followed by the Subordinate Courts. In case of avoidable 
adjournments, substantial day costs are as a rule allowed and this is a 
sufficient check upon frivolous applications for adjournments. Before grant­
ing the request for adjournment, the Courts in this province do in some 
cases require a written application supported by reasons and accompanied 
'by an affidavit. 

Question No. 49.-Suits are tried continuously from day to day in the 
l\Iofussil Courts of Central Provinces and all witnesses in attendance are 
·examined continuously from day to day under instructions contained in 
-Judicial Commissioner's Civil Circular No. 1-5, paragraph 9. Such suits 
are always taken at the beginning of the day. 

Question No. 50.-The Judicial Commissioner's Court in Central 
·proper inspection of the Lower Courts. Under the standing orders, District 
l'rovinces exercises sufficient supervision over District Judges to ensure 
Judges are required to inspect all the Courts and offices subordinate to 
them at least once in 1.1 year and they have to submit quarterly statements­
oshowing their inspections of subordinate Courts and offices made during 
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the q)larler. In case any Court or office has not been inspected .during the 
year, reasons for the omission have to be given. 

Question So. 51.--commercial suits are rare in this Province. 
Question No. 52.-(1) Section 73, Civil Procedure Code, which relates to 

rateable distribution should be amended by deleting the words " for the 
execution of decrees " appearing in that section. A mere applicatiOn for 
rateable distribution although it may not be an application for execution of 
the decree ought to suffice. At present, decree-holders applying for rateable 
distribution are ofteh defeated on the technical plea that their application 
for rateable distribution was not an application for execution in the strict 
sense of the term. 

(2) Order XXI, Rule. 54 read with Rule 67, Civil Proced~re Code, lays 
down the order in which copy of the proclamation should be affixed. lt 
says that it should be first affixed on a conspicuous part of the property 
and then on a conspicuous pa·rt of the Court house and Rule 68, Civil 
Procedure Code, enacts that no sale shall take place until the expiration · 
of 30 days or 15 days calculated from the date on which the copy of the 
proclamation was affixed on the Court house of the judge. In practice, it 
happens that much time elapses between the date on which copy ·of the 
proclamation is affixed on a conspicuous part of the property ordered. to 
be sold and the date on which it is affixed on the Court house of .the judge 
ordering the sale. The latter copy is always affixed by the server on his 
return to headquarters from his circle after service of all the processes 
entrusted to him for execution within his circle and in many instances this is 
done when less than the prescribed period is left for holding the sale. This 
gives an additional ground to the judgment-debtors who are dishonestly 
inclined to apply for setting aside the sale. I therefore propose that Rule 
68 should be modified by providing that the period of 30 or 15 days should 
be calculated from the date on which copy of the proclamation was affixed 
to the property ordered to be sold. I further propose that the word " then " 
occurring in clause. (2) of Rule 54, Order XXI, Civil Procedure Code, 
should be deleted as I see no special significance in affixing copies of procla­
mation in the order laid down in the aforesaid clause. 

Question No. 53.-I am in favour of the extension of the principle of 
section 21, Civil Procedure Code, to proceedings in execution. 

Question No. 54.-1 agree ~.'the investing of Courts to which a decree 
is transferred for execution with the powers which the Court which passed 
the decree has as to adding of legal representatives, recognition of assign­
ments of the decrees, transfer for execution and similar matters. 

Question No. 56 (a), (b) and (c).-1 am in favour of curtailing the 
period given in section 48, Civil Procedure Code, for the execution of money 
decrees to six years. I am also in favour of the suggestion that a decree­
holder be allowed to execute the decree at any time he finds it convenient te 
do so provided he does not exceed the six years' limit, as it will save the 
Courts' time which is wasted in deciding technical questions of limitation 
and also questions as to what is or is not a step in aid of execution, etc. 

Question No. 57.-1 am in favour of the suggestion contained in this 
question. 

Question No. 58.-1 do not agree to the suggestion contained in this 
question as the' proposed restriction will cause great inconvenience and 
hanl,hip to illiterate and ignorant parties. There aFe no registered Banks 
in the interior of the districts and there are many cases in which no pleaders 
are engaged. I would, however, propose that a decree-holder must also 
certify repayments to Court within three months of the date of the payment 
as it is not infrequently that a decree-holder credits a false payment in 
order to save limitation; but it will not be necessary to adopt this sugges­
tion if my suggestion in. answer to Question No. 56 is accepted. 

Question No. 59.-I agree to the suggestion contained in the first part 
of this question but not to the deletion or modification of the second proviso 
of Rule ·16, Order XXI, Civil Procedure Code, as it will be difficult to settle 
the equities arising between the several judgment-debtors. 

R 
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Question No. 60.-0rder XXI, Rule 21, may be deleted but provlSlon 
should be made that before issuing a warrant for judgment-debtor's arrest 
Court should have discretion to issue notice to him to show causa why he 
should not be arrested. A judgment-debtor may be unable to pay for no 
fault of his and in such circumstances it would be very hard upon him to 
~xecute the decree against his person. 

Question No. 61.-(o.) Special notice under Orde~ XXI, ;Rule 21, Civil 
Procedure Code, is not necessary. In cases where execution of a money 
decree by attachment of judgment-debtor's prope'rty is sought, notice should 
in the beginning be issued to the judgment-debtor .irrespective of whether the 
application is or is not within one year from the date of the decree or the 
last application for execution.· This will dispense with the necessity of 
issuing further notices at subsequent stages of the same proceeding. 

(b) Subject to the above qualification, there is no objection to the dele­
tion of Order XXI, Rule 22, so far as the rule refers to judgment-debtors only 
and not their legal representatives. The reason is that the issue of such a 
notice to the judgment-debtor serves as a hint to him to evade execution, 
but in the case of the legal representative, he may not have knowledge of 
the decree or he may not possess assets belonging to the judgment-debtor. 

·Question No. 62.-A hard and fast rule preventing stay of execution in 
all circumstances is likely to work hardship. In my opinion, Order XXI, 
Rule 26, gives ample scope to Courts for passing suitable orders in case of 
money decrees. 

Question No. 63.-There is no necessity for special notices in different 
stages of execution proceedings in the case of money decrees and in cases 
where execution is sought by attachment of property, only one notice in 
the beginning should be enough. See also my answer to question No. 61. 

Question No. 64.-I do not think that it is necessary to serve the 
judgment-debtor with a copy of the proclamation of sale, for after service 
of notice upon him as proposed in questions Nos. 61 and 6_2, it is his duty 
to be present in Court at all the stages in the proceedings and ascertain 
f<'r himself the terll)s of the sale proclamation. Notice of execution petition 
to the pleader of a judgment-debtor may not be justifiable as the pleader 
may not be in communication with his client since the passing of the 
decree. · 

Question No. '65.-I do not approve of the service of arrest.warrant by 
village officials. See my answer to question No. 28. 

Q1testion No. 66.-I agree to the suggestions contained in_ clauses (a), 
(b), lc) and (d). 

tJlau.~e (e).--Only six months' time is allowed by the preliminary decree 
and 2 or 3 extensions of about six months each are granted to judgment­
debtors in the case of decrees for foreclosure. :~~.·o extension can he allowed 
under the law in the case of decrees for sale. In my opinion, six months' 
time should always be allowed in 'all mortgage decrees as is done at present. 
No final decree is necessary where the decree is for sale of the mortgaged 
property and provision for a personal decree should be made in the original 
decree if the plaintiff is found entitled to it. 

Questio~ No. 67.-Much avoidable delay is caused in the disposal of 
exenttion proceedings by frequent orders of stay made by tbe appellate 
Com-ts who make such orders more or less as a matter of course. In future 
it slwuld be provided that if the appellant asks for stay of execution and 
his application is granted but his appeal is subsequently dismiss_ecl the appel­
late Court should have power to award interest to the opposite party not 
exceeding 12 per rent.: in the case of money decrees and reasonable compensa­
tion in other cases. 

Q!testion No .. 68.-Yes. I would c:urta~l. the ·_power of co-orclin~te or 
inferiOr Courts m the matter of grantmg InJUnctiOns to stay executiOn of 
nthPr Courts' money decrees by imposing restrictions and terms as. proposed 
in the question. 
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Question No. 69.-The present law of insolvency does not stand in the 
way of decree-holder getting the fruits of his decree speedily; In this 
province debtors applying in insolvency are mostly poor agriculturists :whose 
oanly property consists of occupancy land which is not liable to attachment 
and sale. In this province, Subordinate Judge~ 1st Class, are invested with 
insolvency powers. ·. . . · · 

Que8tion No. 70.-Instances of absconding judgment-debtors are almost 
unknown in this province. · 

Question No. 71.-I would propose th;; following modifications of the pro­
visions of the Law of Evidence :-

(i) In the case of registered documents admissible ·in evide:abe under 
section 90 of the Evidence Act, the period of 30 years -may well 
be reduced to 20 years. 

(ii) Certified copies of registered documents should also be admitted in 
evidence· without formal proof when the original would be admis­
sible under section 90 of the Evidence Act: 

(iii) Certified copies of plaints, written statements, applications, etc., 
filed in a suit or proceeding ought to be admitted in evidence 
without further proof-the presumption being that ·the original 
w.as signed and presented by the person who purports to have done 
so and the burden,of proving the c6~trary should rest upon th& 
party who disputes it. . 

(iv) Documents required by law· to be attested may be proved like any 
other documents. 

(v) There is some doubt as to whether official records and reg;stl!rs of 
local bodies like Municipal Committees, District Councils and Local 
Boards are public documents. I think they should always be pro• 
veable like other public documents, i.e., by production of certified 
copies, and the doubt in this respect ought .to be cleared up. 

Question No. 72.-It is not necessary to retain the provision that the 
plaintiff suing \upon a mortgage must call an attesting witness to prove it. 
1 would also suggest a modification in the definition of the express.'.nn 
" attestation " so that it may include attestation by a person to whom the 
.executant has admitted execut.i~n. Looking t.1 the illiteracy and ignorance 
of tile m:tss of the rt1ral population, I am not r,repared to accept the sugges.' 
tion that a registered mortgage should be presumed to be valid. 

I would suggest that all deeds and documents by which immoveable pro- . 
perty is transferred should be required by law to be attested in the above 
sense. 
1 Question No. 73.-In this province much time is not taken up in obtain­
ing certified copies of documents. . I would therefore always insist on pro-
uuPtion of certified copies of public documents. · 

Question No. 7~.-A period of 12 years should, in my opinion, be the 
maximum period of limitation except in the case of Government and public 
bodies in which cases also I would reduce the period to half of what it is at 
pre~et;t. 

Questions Nos. 7'6, 77 and 7'8.-I am agreeable to the Sl~ggestions made 
.in these questions. 

Q1Lestion So. 79.-I do not agree to the suggestion that the discharge 
-uf a'' obli~=:ation created by a registered dofument should be cnly by a 
regi,tere.l document as it will work great hardship. • 

Que.~tion No. 80.-The registration of all documents purporting to trans­
fer property worth Rs. 100 or more and also of documents in which the 
cons;deration is Rs. 100 or more should be made compulsory when the P.Xecu­
l.ant of ~uch documents is a person who cannot sign his name. 

~lue.•f10" Xo. 81.-A party to a docum.:nit C·T trnnsactiiJil ~;hould be 
absolutely estopped from pleading that it is a fictitious document not 
intended to be acted upon unless he pleads fraud, coercion, undue influence 
ot mis-representation. I have every hope that such an enactment will put 

n. 2. 
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down benami transactions and assist in the realisation of the fruits of a 
decree speedily and prevent unnecessary objections to attachment of 
property. 

Question No. 82,.:_I do not think so. Besides mu:::h of tl1e time of the 
Court is likely to be wasJ;ed in deciding the question as to whether a 
particular suit is frivolous or not. 

Question No. 83.-See my answer to question No. 72. 
Question No. 84.-I have no suggestions to ::Jffer upon the qlleo.twn of 

champerty and maintenance. English Law should not be made applicable 
to India as the present case law sufficiently provides against cases where 
the agreement is against public policy or immoral. 

Question No. 85.-See my introductory remarks where I have proposed 
the establishment of Conciliation Courts. 

Question No. 86.-I do not think the multiplication of law reports inter­
feres with speedy justice. 

Question No. 87.-I am of opinion that codification of law would help 
to make justice speedy and economical. The Hindu and Muhammadan Law 
as also the Law of Torts ought to be codified. 

Mr. N. D. VIADEGAONKAR, Distr;ct Judge, Nagpur, called and 
· examined on Thursday, t~e 24th July 1924. 

Chairman.-You are district judge at NagpurP 
A. Yes. 
Q. I am mu.ch obliged for your careful statement. I would like just t() 

take some of your main point!. You propose the establishment of Concilia­
tion Court.q, You know that in Bombay that was done at one time? 

A. My idea is that those courts had power's to decide all cases, but I 
would give them power to deal with money suits, and only those in which 
claims are admitted or compromised. Suits, in which they do not succeed 
in bringing about an amicable settlement, should be transferred to regular 
courts. In this way people would be inclined to take their suits to the Con­
ciliation Boards. 

Q. Would you prefer Conciliation Boards- to village or panchayat courts? 
A. I hav<' no experience of village courts. 
Q. Do you think that it would be possible to get village courts to decide 

small money suits-suits relating to movables? 
A. Petty suits up to fifty rupees and money claims may be given to them. 
Q. Now in thir. province, I think, you say that. there is not much delay 

except in the Judicial Commissioner's Court? 
A. Yes. 
Q. And ~-uu give the average duration of appeals, not disposed of under 

Order 41, r'ulo 11, as-second appeals 343 days, first appeals-418 days, mis­
cellaneous anleals-249 days and so on. 

Now ta'king. up the causes of delay one difficulty is in appointing a 
guardian t<> a minor, and you say that the real guardian gets out of the 
way and yv11 would agree to the plaintiff tabling all the possible alternative 
guardian~ a>id the comt meking an appointment then and there. 

A. Yes. 
0. Do you think it practicable in the case of a karla of a family to 

oblige a man to be guardian ad litem to a minor? 
A. I do not think that that would be practicable, 
Q.- Then you say that pleaders sometime turn up on the first hearing 

unprepared to answer questions, and you say that it should be obligatory 
for somebody to be there who can admit or deny documents at the first 
hearing? 
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A. Yes, so as ,to answer questions put by the court. 
Q. Then you say that there is a lot of time taken by objections 'as to 

"aluation? 
A. Yes. 
Q. And you think that an artificiai value of land should be fixed separate­

ly for court fee purposes and for jurisdiction purposes; in the case of 
tenancy land the valuation being so many times the assessed revenue or the 
assessed rent P • 

A. Yes. I would give power to the local Government to frame rules on 
the subject under the Court Fees Act, and the artificial value will be a mul­
tiple of the annual rent. 

Q. Of course the Local Government have that power under the Suits 
\·aluation Act, already. 

A. At least no rules have been fr~med. 
(J. You would like to see that done? 
A. Yes. I have a very litrge exp6rience of these cases. In so many cases 

frivolous objections about valuation are raised and about 4 to 5 months are 
wasted in deciding it. 

Dr. DeSouza.-Q. At what stage and for what purpose are these objections 
raised? · . · 

A. Simply for the purpose of delaying suits aqd nothing else. The defen· 
dant would always raise the objection that the land has been under-valued o.r 
~ver-valued. He would like the case to go from one court to another. 

Chairm6n.-Q. But, is not the present valuation 5 or 10 times the 
revenue? 

.'1 .• Of course, it is 5 times the revenue; but in the case of land assessed 
to rental, you have to fix value according to the market value of the land. 

Q. I see you say that there are certain rules which prevent your refusing 
to issue summons to new witnesses. What you would like, I take it, woulll 
he this. If the plaintiff has one witness who bas been served but has not 
appeared and be comes tG an end of the witnesses he has got,~ then you 
would like to be able to adjourn the case for hearing that witness only without 

()pening up the whole case and without allowing him to bring any more 
witnesses. Is that what you would like to do? 

A. I would not compel the defendant to begin his case until the plaintiff 
has closed his case, unless of course the defendant is willing to do so before 
the plaintiff finishes his case. · · 

Q. You would like to get the power on the part of the court to say that 
one witness for tho plaintiff might be heard at' a later stage and that thv 
defendant should begin but that if the plaintiff's other witness is heard the 
defendant would have the right to call in any further ~vidence occasioned by 
that? , 

A. If the defendant has no objection, I would surely do that. But if he 
has objection, I would not like to do that, because there is this fear that 
the plaintiff by keeping back that witness might try to rebut the evidence 
which the defendant has adduced. . 

Q. One appreciates that. I mean, ought not the Cour~ to have power in 
cases like that to give the plaintiff a chance, where he thinks that the plain­
tiff is not deliberately keeping the witness back? Ot1ierwise you have got 
to mak~ up your mind to grant the adjournment and there must be unneces­
tlnry waste of time if you are obliged to grant the plaintiff an adjournment 
and the defendant refused to go on. That is done in the ordinary way in 
England. Don't you think it is a matter of discretion? 

A. I have told you m:v onl:v fear is_that if the witn~t.<>'> is kept back ia 
this way, probably the plaintiff would try to rebut the evi~ence giyen by 
the defendant and the defendant in all such cases would 110t hks the 1dea of 
beginning his case unless the plaintiff has closed his case. 
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Q. Of course at present they think they have that right and they exercise­
It because they are very suspicious of each other. But, if you have any reason 
to suppose that that is the object of the plaintiff of course then you woulc1 
oblige him to finish before the defendant begins. But in any other case it 
would not be Decessary. What do you think? 

A. Yes. I think so. 
Q. Have you any other point as regards witnesses that ought to be consi­

dered? 
A. I shuuiJ make it obligatory on a party to produca all his witnesses in 

timo. Of course he is entitled to the assistance of the court. But he cannot 
sxpect the court to indefinitely prolong the trial simply for a witness or two. 
I have often had cases before me in which all witnesses have been deliberately 
kept back. What the party would do is that he would produce new witnesses 
and compel me to examine new witnesses and I could not refuse to examine· 
those witnesses. 

Q. Iu such cases you would like to be able to refuse to examine new 
witnesses? 

A. Yes. I should like to have a discretion. I would like to refuse to sum­
mon or examine new witnesses. That is the power which I should like to have. 

Q. Then that means that he would have to table a list of his witnesses at 
the commencement of the hearing. A list of witnesses, I .understand, is filed' 
soon after the issues. 

A. After the framing of issues we give 8 or 15 days' time to the parties· 
within which they should file the list of witnesses and documents and then 
we consult the pleaders on both sides as to what time the trial of the case 
is likely to take and then we give the hearing. 

Q. Does· this list of witnesses include those for whom a summons is not . 
• required? I mean-is a man bound by his list of witnesses? 

A. Yes. He. will be bound. He must give the names of all the witnesses. 
whom he proposes to examine except of course himself. 

Q. Then you say that in this province there are too frequent tracsfers of 
judicial officers. I gather that in the last 4 years the Judge of the Small 
Cause Court has been 12 different people, the Subordinate Judge first class,. 
eight, and the Subordinate Judge second class, nine. · . . 

A. Often it so happens that nobody works at that place for about a week or 
10 days. So all the cases during that period have to be adjourned. 

Q. Now, you make some remarks about the trial of rent suits by Tahsildars­
and Naib Tahsildars. I understand that you say that that is not satisfactory. 

A. I say that that is not at all satisfactory. It is most unsatisfactory in 
fact. They don't know anything of law or procedure and they make most silly 
mistakes. I can give you many instances. Suppose the defendant is not present 
and a relation is present. The relatiO'II. will be examined and on the statement. 
of the relation a decree would be given in favour of the plaintiff. It is not 
necessary that he should be the duly authorized agent of the defendant. There 
is another instance. Suppose there is a suit for recovery of arrears of rent 
for three years and only jamabandi 'for one year is produced. The Tahsildar 
will dismiss the whole claim on the ground that jamabandi has not been pro~ 
duced for two years. 

Q. You are against issuing the form of notice referred to in section 106 of 
the Transfer of Property Act. Do you think that it would not work well? 

A. Yes. 
Q. Do you think that adult female members might be included among the 

persons through whom service might be made? 
A. Yes. 
Q. Now, as regards discovery and admission of documents and so on, you 

say that the necessity of resorting to the provisions of Orders 11 and 12 of the 
Code is not felt because discovery and admission of documents form part of the 
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statements of the parties recorded by the Judge. Do you mean to say that at 
the time of settling the issues, the Judge has got the written statement before 
him and makes enquiries as to what documents the parties have and tries to 
narrow the issues by getting admissions from the parties? 

A. Before framing is~ues he calls upon the parties to produce all the neces-. 
sary documentary evidence and calls upon the other party to admit or deny 
and if necessary he questions the parties with regard to those documents. 
\Vhen a case is instituted we generally give a date within 4 to 6 weeks for the 
hearing of the case and there is scarcely enough time left to comply with the 
provisions of Orders 11 an'd 12 of the Civil Procedure Code. 

Q. Does the judge really examine the parties before the framing of i.~sues? 
Do you think this practice is universal throughout the province? 

A. Yes. 
Q. I see you say that the representation by manager of a joint family s4ould 

be considered as sufficient for purposes of binding all the members of the iamily 
and that it should be open to any member of the family to apply to be made a 
party to the suit on the ground that the father or the manager does not properly 
represent him? · 

A. Yes. 
Q. Now as regards taking of evidence on commission, do you find a great 

deal of unnecessary CJ"OSS-examination before commissioners? 
A. That has not been my experience here. 
Q. Do you think that as a rule written interrogatories should be employed? 
A. Yes, I have stated that in my vrritten statement. 
Q. I understand you think that a case when once begun can be tried from 

day to day and there is no impossibility about that? • 
A. There is no impossibility about that and orders of the Judicial Commis 

siooer are very clear on that point. 
Q. Are inspections by district judges made effective!y? Do you think they 

get time to do this work properly? ' 

A. I would not say anything about time, but I thin~ that inspections by 
district judges are made effective!~. I may point out, sir, that district judges 
have to note all these facts in their inspection notes and they have also to note 
down in their confidential reports whether cases are tried from day to day. The 
orders are to the effect that evidence cases must be taken at the beginning of 
the day and all the witnesses present should be examined on that date. 

Q. Then I see you suggest that the date 'for the sale should be calculated 
not from the date on which the proclamation is put upon the court house, but 
upon which it is put upon the property? 

A. Yes. I would leave it to the discretion of the court and it may be, say, 
more than six days and less than 30 days. In any case it shu<1ld not be more 
than 30 days and less than 6 days. I would leave it to the discretion of the 
court. . 

{
. Q. Then I see you are in favour of curtailing the 12 years limit for execu­

t on to 6 years? 
A. Yes. 
Q. And abolishing steps in aid under Article 182? 
A. Yes. ' 
Q. But you are not in favour of refusing to accept payment unless it iA 

made by cheque? You would leave th~ law as it is at present. You think 
that it will cause great inconvenience and hardship to illiterate and ignorant 
parties. 

A. Yes. 
Q. And as I understand you think that if the judgment debtor geia a 

proper notice at the beginning of the execution he need get no more notice? 
A. Yes. 
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Q. And you do not think it necessary to serve him with a copy of the 
proclamation? 
. A. No. 

~· Then you think that in some cases it is not necessary in mortgage suits 
ro have two decrees? 

A. No, it is not nec~ssary, but in foreclosure cases there ought to be. 
Q. Yes I quite agree with you that in foreclosure cases there should be two 

dedrees. 
A. Yet>. 

· Q. And you say that too many orders of stay are made by appellate courts 
hanging up execution and you think it should be provided that the respondent 
should be awarded interest not exceeding 12 per cent. in case the appeal comes 
to nothing. · 

A. Yes, in the case of money decrees and reasonable compensation in the 
case of other decrees. 

Q. I see you say that the power of co-ordinate or inferior courts in the 
matter of granting injunctions to stay execution should be curtailed? 

A. Yes, because the object of such suits is merely to delay execution of 
decre!JS. 

Q. Then you say that in this province debtors applying ,in insolveDcy are 
mostly poor agriculturists whose only property consists of occupancy land which 
is not liable to attachment and sale. I .take it that the law of insolvency is not 
of much use in this province? · 

.4 .• Except crops, because crops are liable to attachment. 
Q. Do you think that people get rid of their crops before they present their 

petitions? · 
A. They sell their crops and then apply. 

Q. Then you have made some suggestions for altering the Law of Evidence. 
You say that in the case of registered documents admissible in evidence under 
Section 90 of the .Evidence Act, the period of 30 years may well be reduced 
to 20 years? 

A. Yes. 

Q. Then ;you say that certified copies of registered documents should also be 
admitted in evidence without formal proof when the original would be admissible 
under Section 90 of the Evidence Act? 

A. The above suggestion is subject to thE> condition that the loss of the 
original has been accounted for or made out. 

Q. Then you say that certified copies of plaints, written statements, appli­
cations, etc., filed in a suit or proceeding ought to be admitted in evide-nce 
without further proof? 

A. Yes. 
Q. Next you say-this is very important--that the documents requhed by 

law to be attested may be proved like any other document. Under what section 
of the Evidence Act? 

A. Sections 68 and 69. 
Q. What you really would do is this-that in any case of an attested docu­

ment you would apply Section. ~9 of the Evidence ~ct to prove that the 
attestation was in the handwntmg and that the signature of the person 
~xecuting was in his handwriting. Would that do? 

A. Yes. 
Dr Gour.-Q. Do you think that the plan would be to amend section 59 ot 

the T;ansfer of Property Act to give a larger definition to the word "Attesta-
tion "? 

A. Yes. 
Q. If you Jo this then would you be in need of amending section 69? 



515 

A. Then I would make obligatory on the parties to examine the attestinjl 
witness. 

Chairman.-Q. Then you say that the official records and records of local 
bodies like :Municipal Committees, District Councils and local Boards should be 
treated as public documents? 

A. Yes I would like to have this matter cleared up. 
Q. 'I11en you say that it is not necessary to retain the prOVlSlon that the 

plaintiff suing upon a mortgage must call an attesting witnesll to prove it. 
Vnder what section? 

A. Section 69. 
Q. You also suggest a modification in the definition of the expression 

•' Attestation " so that it may include attestation by a person to whom the 
executant has admitted execution. Do you want to get rid of the Privy Council 
ruling? 

A. Yes. 
Q. But you are not prepared to accept the idea that a registered ~ortgage 

should be presumed to be valid? 
A. Yes. 
Q. Would you suggest that deeds and docume~ts by which imm~vable pro-

perty is transferred should be required by law to be .attested in the above sense? 
A. Yes. 
Q. Then what documents of transfer are not required _to be attested? 

A. Sale deeds. 

Q. Don't you require attesting witnesses to sale deeds at all? 

A. Yes. 

Q. You" say that the registration of all documents purporting to transfer 
property worth Rs. 100 or more and also documents in which consideration is 
Hs. 100 or more should be made compulsory when the executant is a person who 
-cannot sign his name? • 

A. Yes. 
I • 

Q. By that you would include 'all movable property? 

.4.. Yes. A receipt for Rs. 100 should not be admissible in evidence unless 
it is registered. 

Q. But having regard to the fact that the Registrar is not sometimes readily 
available, don't you think that that might be a little inconvenient? · 

A. I suggest this to put down forgery. A receipt must be registered when 
the man is illiterate. 

Q. That would raise the questwn whether the man could sign his name or 
not? That will be a hardship. 

A. Yes, it is possible. 

Q. You say that a party to a document should be absolutely stopped from 
sayina that it is fictitious or unreal document and you think that you will put 
down °benami transactions in this way and assist execution? 

'A. Yes, I think so. 

Q. Do you think that to ignore benami transactions might open the door to 
fraud, but you are prepared, I think, to go a long way to put down this evil 
of benami and the people who enter into such transactions would do so with their 
eyes open? That is your idea. 

A. Yes. My idea in objecting to these transactions is more or less to avoid 
fraud. 

Q. One thing on ":hich I am not q~ite satisfied is whether there are legiti­
mate benami transactwns. Do you thmk there are? 
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A husband buys some property ir, the name of his wife or·son and: 
why he does so is to keep off his creditors frotn attachin~ that; 

. g. Do you think that there are some benami transactions which are entered· 
mto fraudulently? . . · 

A. Yes. There is no ooject. in entering into such transactions but to 
deh'aud somebody. 

Dr. Gour,-Q. There are cases where a father, ~ho does not want to "'0 tc. 
the court, executes all the documents in the name of his son, who is a ~inor 
and unable to go to the court. The intention of the father is merely to save 
unnself from the trouble of going to the court. 

A. He c_an save himself t~e trouble by executing a Power of Attorney in 
favour of h1s son. I should hke to put down the transaction. There may be 
injustice ~ few cases but they will be very few. 

Chairman.-Q. Of course every body will know that, .if he entered into any 
benami transaction, he would be putting himself into the hands of the other 
party and he will have to thank himself if he is defrauded by the other 
party. 

A. Yes. 
Dr. DeSouza.-Q . .Are purchases made in the name of a lucky member of 

the family in this province? In some provinces purchases are made in the 
name of a member because he is considered to be a man of luck . 

. A. I would not include such cases in the category of benami because in 
such cases the purchase of the property is for the whole of the family. You 
can say that the man, in whose name the transaction has been conducted, is 
not the real owner of the property. 

Dr. Gour.-Q. But the name of the man is there? 

A. After all he is the vendee. 

Q, Ostensible vendee-the sale vendee, and not the real vendee, as, for 
instance, property purchased in the name of " God Mahadeo " or " God 
Ganpati." 

A.' In these cases the party ~ill be quite safe, the god would not come 
forward. 

Chairman.-Q. Is there any reason why this idea of a lucky name shoulcl 
have any respect shown to it? Could not one say that if a man has a foolish 
reason, and for that reason he puts his property in the name of somebody else, 
he must still take the consequences? 

A. I would say that I would not give it retrospective effect. 

Q. You can give some. time-t~fl or_ three years a~ _least--and have it laid 
down and then carry on ngorously 1gnormg all the eqmt1es between two people, 
who get themselves into this trouble. The more one defrauds the other thEt 
better one would like it? 

A. 'Yes. 
Q. Of course there would be difficulty in distinguishing the benami transaa­

tion from the transaction where a family is represented by an individual? 
/ 

A. Yes. 
Q. You will have to draw that line very carefully and t?~re may be ot?er 

cases where there is, for example, an agent who may leg1bmatel:v be domg 
somethin"' in his own name, on behalf of his principal. So there will be some 
difficulty"in defining the benami transaction and some particular classes n~ar 
the border line will have to be sepa~at~d. But as regards the r~al ~enann­
.A's property is put in the name of B . .As regards that you w1ll bmd them 
absolutely to the terms of their document? 

A. Ytls. 
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Wrjtten statement of Mr. D. G. MITCHELL, C.I.E., I.C.S., Lega: 
Remembrancer to Government, Central Provinces, 

dated the 7th July 1924. (Not examined.) 

I regret that pressure of work has prevented me from answering as many 
of the;e questions as I would like to have answered: I have dealt below only 
those questions relating to matt~rs which stand out prominently in my 
memory. 

2. I must record my opinion that the most serious cause of delay lies 
not with the legal practitioners or with the courts, but with litigants them-­
seh·es; and this cannot be eradicated by amendments to rules of procedure 
or by instructions to judges. It is most regrettable, but it is an undoubted 
fact that in this province legal practitioners frequently do not receive any 
instructions at all until the morning of the first hearing; and even then their 
instructions are imperfect. "'hen a court proceeds to examine the parties, 
it is met with the plea that the pleaders have no instructions on the points 
raised, and adjournments are asked and usually have to be given. .Again 
pleaders are not furnished with complete papers in the case until the very 
morning the documentary evidence has to be filed. The client thrusts a great 
bundle of papers at the pleader who has no time ·to sift them. He places 
them on the court table and, I am afraid, the cour~ frequently places them. 
on record without going through them and rejecting those which are irre­
levant. The result is that in a contested case, it frequently happens that 
not more than 3 or 4 out of a bundle of 30 or 40 documents are even referred 
to in a judgment. Another undesirable feature in this province is that of 
refusal of parties to submit their witnesses to the process of what is known. 
as " precognition " in Scotland. There is undoubtedly an idea abroad that. 
if a pleader examines a witness before the case comes up for hearing, he is 
open to charge of tutoring that witness, and the result is that none but a 
legal practitioner of the very high~st standing will ever attempt to sift out, 
economise and arrange his oral evidence. These matters all go to the root. 
of the question and there seems to be no cure for them but a steady education 
of the litigant public to a realisation of the need for business methods and 
to an apprec-iation of the fact that a pleader may examine a witness without. 
unnecessarily tutoring him to gin;f .false evidence. I must also refer to the 
evil practice whereby dishonest defendants cite large numbers of witnesses 
and then keep them out of the way of service of summons. The intention 
is to delay the trial and annoy the other side. No rule can be devised to 
overcome this evil. It is a question of morality. 

Question. Xo. 7.-I do not think it is desirable even to attempt to prescribe­
a standard of efficiency for an officer as regards the amount of work _done. 
The nature of the work in different courts varies and it is impossible to set 
up a standard which would apply to them all, or even to a large proportion· 
of them. .Any standard must necessarily be of a statistical nature and in my 
experience, the prescription of statistical standards defeats its own object. 
The im·ompetent officer leaves the bard cases alone and concentrates his 
energies on easy cases, so that his court disposals at the end of each month 
"·ill show a high statistical average. On the other hand the competent officer 
is inclined to slacken in his efforts when he has reached the required 
statistical standard for the month. The only method to secure a reasonable 
.outturn of work i~ that of regular inspection and supervisio~:. 

(luestion No. B.-There is no doubt that the time of courts is frequently 
wasted by their inability to obtain the attendance of pleaders, and I doubt 
if this evil can be satisfactorily overcome. The public will naturally engage 
the successful pleader only, and the usual complaint of a local bar is that 
a few leading members have more work than they can undertake, while the­
rest h11ve a very little work at all.· The result is that frequently the sue­
ressful pleader's presence is required at the same time in two or more different­
courts. Personally, I have found that much can be done by a co-operation_ 
between the Bench and the Bar. .An agreement can be come to whereby the 
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different classes of courts may have the first call on the members of the bar 
.at ~ifferent period,s of the day; for instance, the district courts may have 
theu call at 11 o clock and the courts of sub-judges at 2 · and the courts 
.attempt to arrange their work accordingly. This is only a palliative, but it 
.does help. 

Question No. 28._:_The post office might be employed to a greater extent 
in the service of processes, but its employment cannot be extended very far 
.for as soon as that point is reached when it is j\lSt likely that a postal peo~ 
is bringing a _summons as that _he is bringing an ordinary letter, then any 
person expectmg a summons. Will make himself scarce and the postal peon 
will be no more effective than the court Mazkuri. · 

I most strongly deprecate the proposal that the village officials should be 
used for this work. · These officials are one of the last relics of the old Indian 
village community and their work now-a-days is connected with revenue 
.matters and with the local self-government of the village. They are an 
integral part of the village social life and are necessary to its amenities. It 
wia be most unwise to foist upon them duties chiefly in connection with 
collection of debts. This would tend to make them the enemies of every man 
against ·whom a decree exists, and the potential enemies of every man who 
.owes money to a bania. As these persons form a very large proportion of 
the peasantry in every village, it follows that the village official would be 
looked at askance by such a large proportion of the village society that their 
functions as revenue and local self-governme•nt officials would be seriously 
prejudiced. The evil thereby done to village life would greatly transcend any 
possible benefit that might accrue to the small body of decree-holders-a 
body for whose benefit the State has "done quite enough. I would enter a 
.most emphatic protest against an attempt to organise village social life on 
.a debt-collecting basis. ' 

. Question No. 31.-1 regard the correct framing of issues as the most 
important stage of the trial. It can only be achieved by a regular course 
·of instruction, inspection and comment. At present the issues framed by 
.many judges are a mere hap-hazard collection of points asserted by one side 
and denied by the other, without coherence or logical arrangement of any 
kind. The ideal set of issl\es should be a logical body of questions which 
will ultimately form the heads of the judgment, in the order set forth; and 
it should be so drafted that the earlier issues govern the latter issues as far 

. ,.as possible. I think that· greater insistence shQuld be laid on the degree of 
care that has to be exercised in regard to these issues. I even would like to 
go to the length of issuing instructions to the courts that, in a case which 
is at all complicated, the issues should not be framed in court on the spur of 
the moment, but should be dealt with by the judge in camera, with the same 
-care or even greater care, as he expends in writing the judgment. There is 
no doubt that a few minutes spent at this stage frequently save hours during 
the trial and during the writing of the judgment. 

Question No. 32.-1 have al;eady referred to this in the prefatory para­
graphs above. I admit that the judges are frequently at fault in accepting 
large masses of documents without examining and sending them. The correct 
procedure ought to be insiste~ upon, and that n? d_ocument sh~mld be accepted 
unless it ia_examined by the Judge and the admissiOns or demals of the other 
side recorded. But, as I remarked above, the abuse lies chiefly with the 
parties themselves who fail to give the counsel time to sift the documents. 
In this the bar can assist greatly by making the processes as uncomfortable as 
possible to clients. The procedure laid down in the Code is excellent; it is 
the practicethat is wrong. 

Question No. 39.-The suggestion contained i~ t~e last seritence of this 
question seems to be s<?u!ld and I would support It If th~ procedure can be 
so framed as to avoid g1vmg an excuse for unnecessary adJournments. 

Question No. ·95.-A great deal of unnecessary and avoidable oral evidenC'e 
is admitted in the courts of this provinC'e. The courts have the remedy in 
their own hands but they seldom apply it. The remedy is to be more parti­
cular in framing the schedules of costs. All expenses connected with an 
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unnecessary witness should be borne by the party summoning that witness.' 
Dut I am afraid that, at pre6ent, the costs of the parties are usually lumped 
together and not differentiaMd in this manner. 

Question No. 41.-A great deal of delay is frequently caused by difficulties 
in appointing a guardian ad litem. The practice in this province is to make 
two or three fruitless efforts to find a suitable relative and then to appoint 
an official of the court. I think the suggestion contained in this question . 
~hould be supported, but I would deprecate the issue of notices to more than 
three possible guardians at a time. If the court cannot get one out of these 
3 to be a suitable guardian, then it will be justified in appointing one of its 
own officials. • 

Question No. 49.-Judgments are frequently too long, but the causes of 
this are so numerous that it is difficult to suggest remedies. One cannot. 
provide for the constitutionally long-winded nor for the man who regards 
every tiny point as of supreme importance. These are defects of mentai 
constitution that cap.not be cured. The best remedy of general application 
is an insistence on the correct framing of the issues. Still more might be 
done by cautious instructions that judges should depend more upon their own 
powe.rs of interpretation of the statutes and ·less upon the interpretations 
given in public rulings. I have frequently seen long discussions of -numerous 
rulings ending up in a decision which in itself is' perfectly obvious from the-
wording of the statute. · . 

Question No. 45.-The instructions by the High Court of this province 
are ntost peremptory in this matter and I think that most judges now do 
arrange their own programmes. The trouble is that they do not always 
arrange them to the best advantage. Some judges have some rough and 
ready rule of thumb whereby they fix so many execution applications for 
one day, so many cases for issues for one day, and so many cases for evidence 
for one day. This is all very well as far as it goes, and was an undoubted 
advance on the practice of 20 years ago, whereby a miscellaneous batch of 
work was fixej for each day in a quite hap-hazard manner. But the judges 
might still do more by endeavouring to elicit the amount of work that will 
probably be involved in a particular case and by obtaining the advice and 
co-operation of the. bar in this important matter. Heil"e again the trouble is 
that even the members of the ba,t themselves have no idea of the number of 
witnesses their ·clients are going to summon. 

Question No. 46.-See above. If the bench were to exercise a steady · 
pressure on the bar and the bar to exercise a steady pressure on the litigants, 
then it ought to be possible in time for the court to be able to ascertain the 
probable amount of work involved in any particular case. When this is 
ascertained, the court should boldly allow time without regard to the statis­
tical returns at the end of the month. This again may be secured by a 
steady pressure from above and the judges should be taught to appreciate 
the fact that statistical returns are not a conclusive guide to the amount of 
work done. At present, I am afraid, many judges have not the courage to 
allow a whole week to an important and heavy case as that will mean that 
at the outset they will dispose of only one case in that week, and their return 
at the end of the month will show a drop of approximately 25 per. cent. on 
the average figures. Nevertheless, it should be possible to get all judges to 
appreciate that delay in tackling heavy cases must in the end react most. 
unfavourably on their outturn of work. 

Question No. 47.-In my experience, it is not the length of an examina­
tion which leads to delay in the return of the commission, but the dilatorin~ss 
of the commissioners. I do not see any cure for this except the drastic and 
" unprofessional " one of not paying the fees of the commissioners until the­
commission is returned. 

Question No. ,&R.-I doubt if the filing of an affidavit in support of ad­
journments would have any real effect in speeding up work. Affidavits are 
f:~Pile things in this province. The amount of dav costs which is allowed in 
this province is either Rs. 5 o::- Rs. 10. I think this could be increased with 
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.advantage, but even this would be of little avail if the present convention of 
many bars is maintained whereby these costs 11-re earmarked as subscriptions 
to the bar library. 

Question No. 49.-Bee 45 and 46. The correct procedure can only be 
enforced by regular inspection. 

Question No. 56.-ln my opinion, the rula should be that a decree mav 
be executed at any time within 6 years from the .date on which it was passed. 

Question No. 65.-My remarks on Question No. 28 apply here with still 
greater force. I would again protest strongly against the diversion of these 
village officials from their important legitimate duties to the prejudice of 
their efficiency. 

· Question No. 66.-1· doubt if the proposals in (a), (b), (c) and (d) would 
appreciably expedite a trial or a mortgage suit, though they might avoid 
future litigation. As regards (e), the almost invariable practice in courts 
in this provin()e is to grant 6 months for the redemption of a preliminary 
decree. To m:v mind this time is.too long. The terms of the mortgages have 
already been hroken and there IS no reason to prolong the agony. If the 
defendant has already had ample notice and if he cannot raise sufficient money 
to redeem the decree in two months, it is most unlikely that he will ever 
raise it. 

Personally I can see no point \\·hatever in framing a separate final decree 
in a simple mortgage suit. 

Question No. 69.-lt is a regrettable fact that the provisions of the Insol­
·vency Law are being more and more used in this province. They undoubtedly 
stand in the way of a decree-holder getting the fruits of the decree speedily 
or even of getting them at all-though I do not regard that as a very serious 
evil. But a much more serious matter is that the Insolvency Law is entirely 
inapplicable to the conditions of a province wherein the vast majority of the 

-defendants are cultivators whose holdings are not transferable. The tenant 
undoubtedly borrows money on the implied security of a succession of crops; 
but when he gets into financial difficulties he flies to the insolvency court and 
his creditor is left with nothing from which his debt can be realised. The 
-habit is a most demoralising one' and the amount of dishonesty and chicanery 
that goes on in an insolvency court is almost incredible. 

Question No. 70.-Execution proceedings are occasionally but not frequently 
ilelayed in this province by absconding judgment-debtors. The provision for 
arrest or attachment before judgment does not operate effectively to prevent 
such delays as the person who absconds is usually a man who has no property 
to attach either before or after the decree. I do not think that any remeuy 
is possible or is needed. If a man is forced to the extremity of absconding 
he may very well be left alone. 

Question No. 7.2.-1 think the proposal in the second part of this question 
is unsound. It offends against ilhe principles of sections 101, 102 and 103 
of the Evidence Act and it also seems to offend against any fairness. It is 
a simple matter for a mortgagee to prove the execution of his mortgage, but 
it is a very difficult matter for the mortgagor to prove non-execution. 

'Q-uestion No. 73.-1 think a great deal might be _done by allowing the 
admission of secondary evidence by consent of the parties. 

Question No. 82.-"'e have recently enhanced the court fees in this pro­
vince very considerably and I think that for the present the limit has been 
reached. In any case I do not believe that a higher rate of court fees will 
prevent the institution of a suit of a gambling nature, though it may stop 
merely petty frivolous suits. A true litigating gambler does not mind if the 
stakes are made a little higher by the court fees. :.I'he danger is that High 
Court fees_ will oust a poor man with a genuine claim. 

Question No. 85.-1 have seen cases which an ordinary civil court was 
incompetent to try. Such cases related to complicated facts of a technical 

-character, such as la~e contracts in the Public ·works Department. The 
policy of the Local Government is to have these cases referred to arbitration 



521 

•wherever possible and to endeavour to secure that the arbitrators are men 
with technical knowledge of the subject. I think this idea might be expanded 
and that in a case of such a nature the decision of. a technical expert on the 
.spot is to be more accurate and more expeditious than the decision of the 
.civil court. The court should have power to make a reference .. 

Question No. 86.-There is a large and infiuential body of opinion that 
the multiplieation of law reports in India is a serious obstacle to speedy 
judicial administration. The practice takes its rise from the English pre­
cedent whereunder most of the law is not codified and has necessarily to be 
sought for in the judgments of the various courts from Norman times down­
wards. The analogy does not strictly apply to India where the law, with a. 
few exceptions, is all codified. The Indian statute law professes to be com­
p!e.te in itself; and in fact, for the most part, it is extremely well drafted. 
Logically, therefore, the vast majority of points of law should be decided 
from the statute, and references to authoritative interpretations by the

1 courts should only be required in cases in which the statute law is ambiguous. 
\Ve should expect, therefore, that the number of published rulings in India 
should be comparatively small. 

On .the contrary, however, we find that there are half a dozen or more 
series of authorised law reports, every number of which is carefully preserved. 
At first glance a thoroughly exploded ruling has the same v~Mue as the 
latest authoritative decision of the Privy Council; and I fear it must be 
admitted that these exploded rulings are frequently cited by practitioners 
·who know that they are of value, In addition to the aul{orised law reports, 
there are numberless unauthorised reports, edited by legal practitioners. of 
varying ability. Some of these reports are carefully edited and are on the 
whole useful. Others again are carelessly edited and their unguarded use 
is apt to lead a court into an error. They will publish a judgment which 
'has been written by a judge as a piece of ordinary routine work,. without the 
slightest intention that any decision contained therein should be used for 
any other purpose than for the decision of that case. These are published 
with headings which sometimes contain a generalisation which cannot be 
justified from the body of the judgment. ' 

In practice, the Indian Law Reports Act, 1875, is ignored and. all these 
published judgments, authorised a.nd unauthorised, confirmed and overruled, 
are freely cited on any law poin!·"that may arise. I consider that the result 
is prejudicial to the intellectual development of the judiciary. Young judges 
acquire the habit of looking for other peoples' interpretations of statutes 
instead of boldly applying their own knowledge of first principles to the 
elucidation of their own interpretations. In extreme cases a young judge 
will sometimes discuss 20 or 30 rulings in a judgment and then make a deci­
si!tn which he could have made by a half-minute perusal of the statutory law 
concerned. Once a man has formed the habit he tends to lose the faculty of 
interpreting a statute on his own initiativ~J, or of trusting to his myn 
interpretation. 

It may fairly be argued that if judges early develop their own powers of· 
initiation and interpretation they would become more and more certain in 
their decisions as they gain experience and even to begin with I think on~ 
the whole their decisions would be more accurate, for to interpret a statute. 
which explains general principles clearly is a simpler matter than· to hunt 
for a principle in a mass of conflicting and overlapping judgments delivered 
in ca;;es which are not always exact parallels with the case in hand. The 
statute law is a steady beacon; the judicial ruling is sometimes a will-6-the- · 
wisp. 

To my mind the remedies are as follows:-

(a) The procedure whereby a judgment comes to be published in an 
authorised series should be overhauled and regularised for all 
the High Courts in India. The selection should be carefully 
done by a mixed committee of judges and legal practitioners; 
and the first selection of cases for discussion should be made in 
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a quit~ impartial manner. There is some reason ·to suspect that 
in some provinces the selection of cases for publication depends 
to some extent upon the vanity of the judges. -

(b)" Only authorised. law reports should be allowed to be cited in courts, 
or 'quoted in a judgment. I do not wish to prevent publication 
of these unauthorised law re-ports, which are most useful both 
to judges and to legal practitioners who are perfecting their 
studies in the law, and desire to keep in touch with current 

".developments. My object is only to secure that no judgment· 
can be cited in a court as authoritative unless that judgment has 
been so selected as to be worthy of the distinction of being. 
regarded as authoritative. 

(c) A periodical commission should be appointed to overhaul the 
authorised law reports and to eliminate all judgments which are 
out of date, have been overruled, or no longer have any cogency. 
I would suggest a 10-year period. The committee should be an 
all-India body and should have power to reconcile conflicting. 
rulings by the elimination of those rulings which do not recom­
mend themselves. 

(;JlT-:w r. c. J. c.-3-4·25-soo. 


