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(Shri M. C. Setalvad was called in.)

CHAIRMAN: Let us begin now.
We are here to consider the amend-
ment proposed by Diwan Chaman Lall
to the Penal Code sections 292 and
203. We are very  happy that
today Mr. Setalvad, who is not only
an eminent lawyer hut is also our
esteemed colleague, is with us, Now
he will give his evidence. It is con-
fidential except for Members of Par-
liament—1 need Mot point out that.
In connection with the proposed am-
endment we have received opinions
from different States and different
people, which are sharply divided, and
we are therefore in difficulty. In
such a situation I am sure your evi-
dence will be very valuable to us.

SHRI M. C. SETALVAD: The pro-
.posed amendment may be approached
from two aspects. First, is it neces-
sary? And, secondly, if necessary, is
it an appropriate amendment? And
I will deal with these two aspects in
the order in which I have mentioned
them.

‘As to the first, it appears to me
that the amendment is not needed.
It seems that the amendment is in-
spired by a recent change in the law
in England regarding obscenity effect-
ed by the Obscene Publications Act,
1959, known as the Jenkins Act.

Now if one examines the provisians
of that English Act, it appears to me
that the law in India, as laid down
recently by the Supreme Court, real-
Iv has all the elaments which the
recent English statute provides for
The first element in this statute is:
“(1) to take into consideration ths
dominant effect of the whole book”
Now that, indeed, is what the Sup-
reme Court has laid down in its re-
cent judgment and I am reading
portion of the judgment.

“In judging a work, stress shoul¢
not be laid upon a word here and

— R
a word there, or 2 passage here and
a passage there”

So it means that the effect of the
whole has to be looked at.

The second part of the English
statute provides this: *“(ii) tfo find
whether, the publication of the matter
is justiﬁ)d on the ground that it is in
the interest of science, literature or
learning and of other subjects of
general concern;” Now that is laid
down alsg in the same decision; if I
may again read anolher portion of
the judgment of the Supreme Court-—

“In this connection, the interests
of the contemporary society, and
particularly the influence of the
impugned hook on it must not be
overlaoked. Where cbscenity and
art are mized, art must so prepon-
derate as to throw the obscenity
into a shadow, or the cgbscenity so
trivial and insignificant that it can
have no effert and may be over-
looked,”

so that art—and that is a broad term
which includes literature and all
kinds of general knowledge, is well
provided for. Only the court thinks
it must predominate, and that is re-
ally the effect of the second provision
in the English Act, The third and
final part of the English statute pro-
vides this: “(iii) to admit opinion of
the experts as to the literary, scienti-
fic or other merits of the publication.”
Well, that is permissible in Indian
law, and, indeed, in the case which
came before the Supreme Court, evi-
dence was tendered before the magis-
trate, I think, by Mr. Mulk Raj Anand
as an expert, so that, if the desire of
those promoting the amendment is to
bring our law into line with what the
English statute has provided, it seems,
broadly speaking, that our law is more
or less in conformity with what the
English statute contemplates. Well,
that completes: the first aspect.

Taking the second aspect of the
amendment, if you have to have the
amendment at zll, the language does



not appear to be apt, because what
is provided therein is:

“Nothing contained in section 292
or section 293 shall apply to any
book, pamphlet, writing, drawing,
painting, representation or figure
meant for public good or for bona
fide purposes of science, literature,
art or any other branch of learn-
ing” etc.

Now the words “meant for public
good”. That seems, if I am giving the
correct meaning of the language, to
iake us back to the question: “What
did the author mean it for? Did he
mean it for the bona fide purposes
mentioned, or some other purpose?”
Now with regard to that, from the
decisions in India and England it is
clear that what is to be regarded is
not what the author designed te do,
or what he meant to do, but what the
effect of it is and, therefore, the pro-
prosed amendment, even if it were to
be made, really misses the fundamen-
tal point, namely, that what is to be
judged is the effect of the writing on
society or people in general, and that
is what the courts have said. Further
an amendment or a law, which may
be suitable to one country, may not
be suitable to another. Well, that is
mv comment on the language, of the
proposed amendment, and that is 211
that T have to say.

CHAIRMAN: Now there is the
Exception there provided as that, and
will it not make the matter clear if
in that exception this exception re-
garding science, art and literature is
also added? If that had been in the
section with the. exception, then the
position would have been different.
But as you said, the present judg-~
ment of the Supreme Court has taken
note of the Jenkins Act and so in your
opinion will it help to clear the mat-
ter if this excention is also added to
the exception already existing there?

SHRI SETALVAD: This is an ah-
solute exception and gives complete
immunity. What you want to propose
in the amendment is not an absolute

exception. You say “povided it does
not have or does not tend to affect
the mind of the public and so on”.
So what you propose will not go
with the existing exception which is
an absolute exception.

SHRI JAISUKHLAL HATHI: The
word “obscene” is not defined and
whether a piece of publication is
obscene or not has to be judged from
the effect that it causes on the mind,
having regard to the circumstances.
In such cases we find it difficult fo
decide and although we feel and think
that a particular article published in
a newspaper is obscene, because of
the law, we cannot say that it is
obscene. So could you find some way
of defining the word “obscene”? Now
the matter has to go to the court. In
the UK. Aect the word is defined as
“For the purpose of thig Act ‘obscene’
shaill be deemed...... embodied in it”.
If some such things were attempted
here, would it be a correct approach?

SHRI SETALVAD: The definition
we find in the English Act is practi-
cally the same as what we get from
the courts’ decisions here, The defi-
nition does not take us any the nearer
the objective. Even with the defi-
nition the court has to put itself in
the same position as it does these
days in considering a writing and try-
ing to see its effect on that section of
society which reads that publication.
After seeing that it has ‘o come to its
conclusion. So the position will be
the same whether you have the defi-
nition or not.

SHRI A. D. MANI: I would iike to
put to Mr. Setalvad what we have been
thinking on this matter. I have been
one of those who supporied this Bill
being referred to a Select Committee.
We have been supporting it on the
ground that there are a number of
publications in India which are really
a disgrace to Indian society since
they deprave the minds of the people.
I asked the Secretariat to get some
copies of this publication—“The Con-



fidential Adviser”, This is a publica-
tion which is causing the Home Min-
istry difficulty since it is not able to
deal with it, This is younger brother
of “The Observer”. I do not want to
scandalise the eyes of Mr. Setalvad,
but T would like him to see this pub-
lication and tell us how we can deal
with such publications. See the last
page, It is awful,

“The Blitz”, for example, is facing
prosecution for obscenity in a court
in Nagpur for publishing a pin-up
photograph on its last page, of a
lady almost in the nude, except for
a few essential coverings, The Blitz
is being prosecuted. Such publica-
tions are to be found all over the
country. In England some 35,000 off-
ensive publications are seized by Cus-
toms. That is why we are consider-
ing this matter,

I want to ask Mr. Setalvad particu-
larly whether if we leave the words
“meant for public good” and have the
words “the effect on the minds of the
people” or some such words—the
exact words to be drafted Ilater—it
would serve the purpose, It is the
effect on the mind of the public that
matters and not the intention of the
person who produces the book.

About the word bona fide” even
though the original Act contains
that phrase “bona fide” I have come
across a’ publication sold in Bombay
“How to be happy even though mar-
ried.” There is no necessary contra-
diction between these two states and
the case went up to court in Bombay
when Mr. Setalvad was Advocate
General, I think.

SHRI SETALVAD: I cannot recol-
lect. Perhaps I was.

SHRI A. D. MANI: And the ruling
was that as long as that book was
meant for circulation among married
people, the question of obscenity did
not come. This publication is by Her-
ring and Kent and is being sold in
that corner in Hornby Road near
Victoria Terminus and the man says

that the book will be sold only to a
person who makes a solemn affirma-
tion that he is married, We got that
book sent to the Press Commission.
There was a good deal of medical
material available in that bock. But
largely its appeal is to the prurient
taste. So if we drop the word “bona
fide” it may be better. I am not hap-
py with the word “bona fide” even
in the original enactment.

The words occurring here are “of
science, literature, art or =any other
branch of learning.” Mr. Chaudhuri
in his opinion says that these words
“any ofther branch of learning” are
redundant. Even if you stop with
the words “science, literature and art”
you would be giving the authorities
the necessary powers to deal with
such publications as The Confidential
Adviser”,

DIWAN CHAMAN LALL: If I may
interrupt my hon, friend I would say
that what Nirad Chaudhuri says is
that as far ag literature, science and
art are concerned, they are not
branches of learning,

SHRI A, D, MANI: 1 would sug-
gest the dropping of “bona fide” from
the original Act because it seems fo
substitute the intention. It is not the
intention that really matters but the
effect that the thing produces on the
mind of the public. If we have this
it may enable the authorities to deal
with such journals.

While I am on this subject, I may
say that after Mr. Setalvad has ans-
wered, may I request the Home Min-
istry to tell us their experience in
dealing with this particular publica~
tion? :

SHRI SETALVAD: May I know,
Mr. Mani, what. the actual gquestion
is?

SHRJI A. D. MANI: Suppose I drop
the words ‘meant for public good’
and put in an equivalent phrase
“whose effect is for public good’. or
any proper legal phraseology in that



place and drop the word ‘bona fide’
and stop with ‘literature or art’ would
that be all right?

SHRI SETALVAD: It appears to
me that you are dealing with the
second aspect; that is, improving the
wording of the amendment. But what
about the first aspect? The first as-
pect was, is the amendment necessary
at all?

SHRI A. D. MANI: That is covered
by what 1 said earlier. There are
publications of this kind and the Gov-
ernment is not able to deal with
them.

SHRI SETALVAD: If I understanc
the idea of the proposed amendmen
correctly, it is meant to liberalise the
provision while you seem to be want-
ing to move in the other direction.

SHRI A. D. MANI: That is on
account of the judgment in the Bom-
bay case. I am having that Bombay
case in my mind. If a person says
this is meant for the adult audience,
those who are over sixty, who are
not susceptible to prurient iastes, he
gets some measure of protection.

SHRI SETALVAD: ({If you want
to have that remedied, then you will
have to make the law even stricter.

. DIWAN CHAMAN LALL: What
Mr, Mani is trying to do is to survey
the entire situation regarding obscen-
ity, not merely this particular amend-
ment, Arnid one aspect is, what is to
be done in the circumstanceg that
prevail in India today? What are we
to do in regard to the Observer or
the Confidential Adviser; not merely
releasing the works of literary art,
literature, art or science, from any
restriction that may have been placed
upon them by this particular legisla-
tion, but also to tighten up the law
regarding obscenity?

SHRI A. D. MANI: That is what
1 would like to do because it is true
that if it is for purposes of science . .

CHAIRMAN: That does not strict-
ly come within the consideration of
this amendment. But I think we are
all thinking on that line as Mr. Mani
mentioned and as Diwan Chaman
Lall pointed out; we want that as-
pect also to be considered.

SHRI SETALVAD: If the inten-
tion is to tighten the law ...

SHRI A. D. MANI: We would like
you to help us in that.

SHRI SETALVAD: . one might
insert a3 definition of the word ‘ob-
scene’ which will have the effect of
tightening it. That will have to be
drafted; it cannot be done here.

SHRI A. D. MANI: We will like
your help in that matter.

SHRI SETALVAD:
assist and help.

I can always

SHRI A. D. MANI: I would also
like to ask whether it is necessary to
have this proviso which says “Provid-
ed that in the event of any dispute
arising as to the nature of the publi-
cation the opinion of experts on the
subject may be admitted as evidence”.
1 am not a lawyer but I believe that
the courts can always take evidence
of experts whether or not it is speci-
fically provided for in the law.

SHRI SETALVAD: There is an
express provision in the Evidence Act
for taking the evidence of experts,
and expert evidence was faken in the
case I mentioned of Mr. Mulk Raj
Anand. There is no difficulty about
it at all.

SHRI JAISUKHLAL HATHI: Even
the words ‘any dispute arising as to
the .

SHRI SETALVAD: That is not ap-
propriate language.

PANDIT S. S. N. TANKHA: Mr.
Setalvad, proceeding on the assump-
tion that a change has to be made in
the law, may I know whether you
consider that in proviso to section
293A, the proposed amendment  of



Diwan Chaman Lal, the words
meant for public good’ would permit
a large volume of literature, which
is not allowed at present {o creep

in as permissible because of these
words?
SHRI SETALVAD: 1 appreciate

what you are putting to me. Suppos-
ing this were the law and if a prose-
cution is launched the court will have
to ask itself the question, what is
meant by the words ‘meant for pub-
lic good’. Is it, ‘meant’ by the author
or is it what the court may think it
is ‘meant’ for? &It is quite conceiv-
able that the words as they stand may
be construed to mean ‘meant by the
writer or the author’, in which case,
of course, there is nothing more left
except for the author to come and say
on oath that it was meant by him for
public good. And that would be an
end to it, but I do not think that that
was the intention of the draftsman or
the mover of the amendment.

PANDIT S. S. N. TANKHA: The
second point I have to ask is, whe-
ther in your opinion it is at all neces-
sary to provide for the opinion of ex-
perts to be taken in under this clause
here because a provision to consult
experts already finds a place in sec-
tion 45 of the Evidence Act.

SHRI SETALVAD: I think it is
unnecessary.

PANDIT S. S. N. TANKHA: The
third point is that already a proviso
exists in the Penal Code under sec-
tion 292. Now if a proviso of the
type as that provided in section 293A
is again added, do you not think that
it will create some confusion in the
mind of the courts that this implies
something other than what is alteady
covered under section 2927 ™

SHRI SETALVAD: As I have al-
ready pointed out, the proposed am-
endment will not fit into the excep-
tion because that is an absolute ex-
ception. Take, for example, some of
our temples, which have clearly ob-
scene sculptures but they are abso-

lutely immune because they come

under the exception, That is not the

intention of the proposed amendment
and therefore it would not fit in with
that part of the exception as it stands.

PANDIT S. S. N. TANKHA: Do
you think that this proviso is needed
at all?

SHRI SETALVAD: 1 do not think
so. It is already there. It need not
be repeated here.

DIWAN CHAMAN LALL: You
have said that this amendment is not
necessary. Is it not so?

SHRI SETALVAD: - Yes.

DIWAN CHAMAN LALL: And you
ground is that what the Judgment of
the Supreme Court in Lady Chatter-
ley’s Lover case provides for is the
English law which is in the amended
Act. Yet the decision in England was
entirely different from the decision in
India. Don’t you think it would be
necessary to provide for the protec-
tion of rare works of literature, art
and science by an absolute exception
in regard to these three just as we
have an absolute exception in regard
to temples? Even in temples, there is
Konarak, there is Khajuraho. They
are ruins, they are no longer tem-
ples. The provision is to protect ex-
isting temples but not to protect ar-
chaeological ruins as Konarak and
Khajuraho, And if we are going to
protect works of art, literature or
science, it is very necessary that there
must be an absolute proposal to this
effect.

SHRI SETALVAD: If I may look
for a second at the law as it stands
in regard to the exception, the words
in the exception are:—

“Any representatioﬁ sculptured,
engraved, painted or otherwise pre-
sented on or in any temple...”

Kajuraho or Konarak are they mnot
temples?



DIWAN CHAMAN LALL: They are,
no longer iemples, They were once
upon a time temples. They are just
monuments of ancient times,

SHRI SETALVAD: 1No doubt at
one time they were temples, although
we have ceased worshipping in these
temples, They will still come
- within the exception.

DIWAN CHAMAN LALL: Wouid
they come within the exception? I do
not know. But why are you against
this particular effort on our part do
try and make it impossible for any
magistrate, for instance, or any judge
to ban a work of ar{? Such work of
art has been banned here, although
it is considered as a work of art in
Great Britain. It is no longer con-
sidered in India as a work of art.

SHRI SETALVAD: The Qifficully
which I feel is this, Suppose you want
to make an absolute exceptivn or ex-
‘'emption in favour of works of art. You
will have to define what works of
art and works of literature are, which
will again bring you back to the pre-
sent definition. Tt is easier in a temple,
where you have got a physical ob-
ject. You have got it engraveq or
sculptured, but when you come to the
other part of it, works of art or lite-
rature, you are not dealing with a
physical object. Who is to determine
and on what standards whether it is
a work of art or work of literature,
which is entitled to an  absolute
immunity? Again, somebody will
have to do it with reference to some
yardstick,

DIWAN CHAMAN LALL: But we
may do it by legislation.

SHRI SETALVAD: May I know
what is in your mind? You ecan make
it absolute only by saying that a work
of art will be this, that or the other,
Your work of art wil! be a 'work
which does this or that. That means
you will have to give a definition.
Merely saying that it is a work of
art will not help. What is a work of

art as distinguished from an obscene
writing? )

DIWAN CHAMAN LALL: Let us
take the case of Rousseau’s Confes-
sions. I do not know if you have read
it. :

SHRI SETALVAD: I read that long
ago.

DIWAN CHAMAN LALL; Now, 1
remember in 1924 when this matter
came up, I referred to Rousseau’s
Confessions and Mr, Mohammed Ali
Jinnah, in the Central Legislature
objected to my saying: “Why should
a third class magijstrate be permitted
to ban a work of Iliterature like
Roussea’s Confessions? He said he
did not think that there was any per-
son in the world, such as 1 contem-~
plated, who would ban a work of art,
a work of literature, like Rousseau's
Confessions, That was his opinion in
those days. If Lady| Chatterley’s Lover
could be banned right up to the Sup-

‘reme Court obviously Rousseau’s Con-

fessions could be banned. The Tropic
of Capricorn ang the Tropic of Can-
cer could be banned and a hundred
and one other works of art by Oscar
Wilde, Dorian Gray and others could
be banned. Certainly these are all
works of literature, The difficulty
that we are faced with at the present
moment is that these works of art
and literature, which are sanctioned,
which are considered to be not obs-
cene in other countries like Great
Britain and the United States of
America, are nevertheless considered
to be obscene here in India. What

are we to do to get over this particular
difficulty?

SHRI SETALVAD: I think even
under the law as it stands at present,
some of these, which you have men-
tioned, would not be regarded as
obscene. It all depends on a particular
book, its context, etc. Dorian Gray is
being sold in India so far as I know
and nobody has banned it so far.

DIWAN CHAMAN LALL: Even
Lady Chatterley’s Lover. I remember



in 1930 I brought a copy form Great
Britain. It was taken hold of by Mr.
Gauba, who immediately published
an Indiap version.

CHAIEMAN: I would like to point
out that during this week I could not
g2t a copy of it.

DIWAN CHAMAN LALL:Y1 do not
suppose that the library has got it.

SHR] SETALVAD: The remedy is
to leave it to the court, either if you
like under the present law, to deter-
mine it in each case and the court has
said in its judgement that an opinion
will have to be formed in regard to
each case and each book. Or, if ypu
would want to go further, make a
definition of art or literature.” But
personally I think it would be very
difficult really to work out a definition
and you will be much in the same
position as you are now. ’

SHRI P. K. KUMARAN: I would
like to know whether Mr. Setalved has

thought of any definition for obscenity.

Now, when Mr. Mani produced a
weekly and sent it to him, he saw the
picture and said that it was really
obscene. On the walls of the sun tem-~
ple at Konarak there are carvings,
which are very similar to this. All
the postures described in Kokkogam
Alankar are carved on the temple
walls. So also at Khajuraho. These
two centres are an attraction for
tourists from all over the world. Now,
I would like to know where you would
like to draw the line between obsceni-
ty and art. If this is obscenity, what
about the carvings on the walls of
temples? Not only these two. There
are other temples also where you find
innumerable carvings like these, Then,
it is no more a temple. There are
temples where the gods are very much
alive, where people go apd pray every-
day. There also we have got such
carvings, especially in the foldings of
the minarets and all that. These carve-
ings speak very eloquently. People go
and see them in the temples. - Would
you stop them? Are we going to ban

it or demolish all these carvings, which.

. are considered to be a heritage of art?

CHAIRMAN. Thut is protected

under the present law and, thercfore,.
your question does not arise.

SHRI P, K. KUMARAN: They are
all temples. If you see it on a certain
wall of a temple, it is all right, but
if you sez it in a magazine it is obscene,
How deo- you draw the distinetion?

SHRI SETALVAD. As I understand
it—I may not be right—the idea is

- this. These sculptures =and paintings,

in the temples, subsist in a particular
context, They are in a place where
groups of religious people come
for religious worship. Therefore, ob-
scenity would be entirely in the back-~
ground or as has been saig by the
Supreme Court theres art and religious.
feeling predominate and obscenity is
in the shadow.

SHRI P. K. KUMARAN: If that is
your view, then the judgment of the- .
British Court regarding Lady Chatter-
ley’s Lover is correct.

SHRI SETALVAD: It depends. I
am sure you are aware that matters
affect different minds in a different
way. Perhaps in the Supreme Court
itself if the Bench had been differently
constituted, a  different conclusion
might have been garrived at. These
things lie on the borderline. What one
has produced is on this side of the
line or that will be a matter of human
judgement. Thus in practice there
can be no fixed line.

DIWAN CHAMAN LALL: Can any-
thing be done to help us? The Sup-
reme Court declares *Lady Chatterley’s
Lover” obscene, whereas in the English
Courts they declare that it is not ob-
scene, Can anything be done tp help
us in regard to this matter?

SHRI SETALVAD: In this connec-
tion I may draw your attention to
one circumstance which generally
speaking is correct. It may well be
that what may be obscene here will
not be obscene there and vice versa



It all depends on the state of the
.society, the people, the way things
.are looked at, and sp forth. Because
in England a book has been pronoun-
ced not {0 be obscene one must not
.necessarily conclude that it must be
50 pronounced upon here.

DIWAN CHAMAN LALL: In Great
-Britain they are bound by original sin.
Right through their history the origi-
‘nal sin has operated in order {o limit
their vision, In India in temples, n
«our cuiture, we have been much more
liberal in this respect. Some of these
books here would be banned ordinarily
in Great Britain. They are not pub-
lished in an expensive manner. But
here they are part and parcel of our
life and we are much more tolerant
‘from that point of view than they are
in Great Britain. Nevertheless the
-compulsions of English law take us in-
<40 an intolerant attitude. That is what
has got to be objected, That is what
is very objectionable as far as I am
-coneerned,

SHRI SETALVAD: All that I can
-suggest is an attempt at a definition of
what is obscene in literature or art
-which may liberalise the law. Such a
definition could be framed.

SHRI ARJUN ARORA: The prob-
fem is not merely what Diwan Chaman
Lall is faced with, Diwan Charman
Lall wants liberalisation of the law to
protect works of art and literature
from the mischief of the Indian Penal
Code. That is only one aspect of the
problem, ‘The other aspect of the
“problem as raised by Mr, Mani is also
:a real thing because the present law
‘is such that iy gives Diwan Chaman
Lall and ug a reasonable fear that
works of art and literature may not be
-exempted from the mischief of sections
292 and 293, whereas sections 292 and
293 are such that they give a licence
to the publishers of literature men-
~tloned by Mr. Mani and the Home
‘Ministry headed by My, Hathi is help-
less because the arms of the law are
neot long enough to catch the mischief-
maKers peinted out by Mr. Mani. So

the present amendment as envisaged in
the Bill does not really cope up with
the whole problem. We expect your
guidance, your advice and your opi-
nion in this matter as to how to cope
up with both the fears of Diwan
Chaman Lall and Mr. Mani.

SHRI A, D. MANI: May 1 say some-
thing in support of what he says?
Since this Bill is before us, the section
is open for discussion. It is open to
the Select Committee to reject the
amendment—this is my reading of
this—or introduce matter not contem-
plated by the Mover. When some of
us spoke on this Bill we had referred
to these offensive publications which
are appearing all over the country. In
regard to the definition we have before
us some material supplied by the Sec~
retariat  on the revised Statutes of
Canada which say “any photograph,
model, picture, tending to corrupt
morals”, The definition is more or less
attempted here. In the United States
Code the words “leud, lascivious or
filthy” which are not legal terms have
been used. I would like to give both
these things to Mr, Setalvad and ask
him to see whether the time has not
come for us to have a definition at an
appropriate place. I would like to
suggest that besides ascertaining Mr.
Setalvad's views foday we might give
him time to consider the question of
definition and meet zgain to consider
the definition because the members of
this Committee would be fully justified
in giving a definition of obscenity
which would help the Government as
well as the public to deal with such
publications. I would argue this from
another angle.

CHAIRMAN: He has already said
that.

SHRI A. D. MANI: I am suggesting
now today and this has the approval
of the Committee and T would ask him
to think over the matter and the Sec-
retariat would assist him with an
material to work out a definition which
¢an be inserted at some place, which



w.ill tend to make the law gz little more
stiff than it is. It will not meet Diwan
Chaman Lalls purpose but will meet
my purpose.

- DIWAN CHAMAN LALL: You want
in addition to do something, namely,
to make the law so stiff that these peo-
ple who are capable of being sentenced
to three months are at least sentenced
to two years’ imprisonment as the law
provides in other countries like Canada
and the US.A,

' CHAIRMAN: Wg are all contemplat-
ing that not only we try to have the
idea of giving gz little more elasticity

so far as art, literature and other things

are concerned, we are also thinking,
as you suggested and our friend sug-
gested, to make the present law more
strict.

SHRI JAISUKHLAL BATHI: We
can introduce a definition of the word
“phscene”. My first question was to
clearly define the word ‘“obscene” so
that we may be able to bring to book
these people. I read also the definition
which you just now read.

SHRI A. D. MANI: We would like
< to examine it again on the question of
definition.

SHRI DAHYABHAI V. PATEL:
Excuse me for my being late. The
plane was late. Two aspects of the
matter which may not be strictly with-
in the framework of the Bill strike me
today. There is no doubt that a cer-
{ain amount of action would be justi-
fied. Writings of this type, scurrilous,
leud, dirty are something we would
not like to read in front of our fami-
lies. When my sister is there, when
my wife is there, certainly I would
not like to read them. There is a cer-
tain difference between our society and
the American society. Yet if American
or Canadian law has put 2 restriction
on this, is it not time for us to put it?

The other aspect is, what is happen-
ing to the student world  today?
There is great indiscipline there, With
great respect and restraint, 1 would

like to submit my experience when we
tour about. Unfortunately the fact is
this—in large meetings in the North,
1 have seen young mern trying to push
away ladies, push their hands and
pinch them. This does not happen,
let me tell you, in Gujarat or in Maha-
rashtra., There, if anyone does that,
the students of colleges would have
fallen upon them and pushed them
away. But, unfortunately, in Uttar
Pradesh and Delhi we hear of these
things and the other students look on
wity fashion and enjoy. This is what
hurts me. This may not be strictly
within the purview of this Bili. But
does it not have something to do with
this? And what we need is to do
something to prevent this.

These are the few thoughts that I
wouid like to put before you.

SHRI SETALVAD: If I may so state,
the Mover of this amendment may
also think of moving some other am-
endment to some other provisions of
the Penal Code to meet the situation.

CHAIRMAN: Mr, Mulka Govinda
Reddy, would you like to say some-
thing? ’

SHRI MULKA GOVINDA REDDY:
No, I came just now. I would like to
watch for some time.

PANDIT S. S. N. TANKHA: While
answering one of the members on this
side, you wanted to know whether his
intention was to tighten the present
law on this subject. Suppose We wish
to tighten it; because in spite of the
present provisions in our law certain
publications, newspapers and other
things which have so much objection-
able matter in them cannot be touched
and the Home Ministry finds itself un-
able to prosecute them with success.
In these circumstances suppose it is
necessary to tighten the law what
suggestions wou'ld you give for doing
so0?

SHRI SETALVAD: What has been
put t® me is really covered by what



has been said. We can put in some
definition for the effective tightening
of the law as well as getting in
genuine works of art and litera-
ture

PANDIT S. §, N, TANKHA: You
think that merely defining the word

‘obscene’ would suffice for the purpose? .

SHRI SETALVAD: By merely defin-
ing ‘obscene’  You are talking of
the liberalising of the law. A further
exception dealing with works of art
may be framed in proper language so
as to ensure community io true works
of art and literature, As to making the
law stricter, perhaps to the word
‘obscene’ may be added some other
following words. This is merely a
suggestion,

SHRI ARJUN ARORA: I agree with
Mr. Mani that we should some time
later have the considered opinion of
Mr. Setalvad on the twin aspects of
definition,

CHAIRMAN: I would suggest fo the
Law Ministry to draft an amendment
on the lines that we have been discus-
sing and place it before Mr. Setalvad
so that he may also apply his mind
and either tomorrow or at a later
stage . . .

SHRI A. D. MANI: Since Mr. Sefal-
vad is one of us—he is a- Member of
Parliament—we suggest that the Law
Ministry gets in touch with Mr. Setal-
vad instead of their preparing a draft
and taking his opinion luter on. We
want to cut down the time, They will
put material at his disposal to help
him draft a suitable amendment which
will be placed before us by Mr. Setal-
vad. We shall consider it and it is
open to us at that stage to take the
Law Ministry’s view.

SHRI SETALVAD: I would do it
but I do want to be assisted by some
others as I would be assisted by some
juniors in the courts.

CHAIRMAN: Let there be a draft.

SHRI S. S. BHALERAOQO: The mo-
ment the Law Ministry gives the draft,
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we will circulate it to the Members.
Members may then make their sug-
gestions on that draft and give them
to us and the whole thing will be sent
to Shri Setalvad that will still cut
down the time,

SHRI SETALVAD: They will have
to collect the material, the Canadian
Statute, etc.

SHRI A, D. MANI: I would suggest
that we may give to Mr. Setalvad the
material that we have already because
a good deal of documented material
is here. Op the basis of the draft
which the Law Ministry submits and
the opinions received from those Mem-
bers who may choose to submit opi-
nions, Mr, Setalvad will consider the
matter fully and then give us a draft
on that.

SHRI SETALVAD: We will have all
that material. But I should like to
have the matter pinpointed in the two
directions discussed here.

SHRI S. S. BHALERAO: Members
may give their ideas pinpointing . ..

CHAIRMAN: I am suyre the Law
Ministry will take note of the dis~-
cussions which we have had this after-
noon.

SHR! A, D. MANI: Instead of our
pinpointing the Joint Secretary knows
what points have been made, He can
circulate them saying that these are
the points made by the Members.

DIWAN CHAMAN LALL: That is
exactly what should be done.

CHAIRMAN: I would suggest that
the things that have been given to the
Members may be sent to Mr. Setalvad.

SHRI A, D. MANI: If I may make
a request to you, in order to enable
Mr, Setalvad and the Law Ministry to
have the background of this matter in
its entirety, I would like Mr, Hathi to
tell us what his difficulty experienced
in dealing with obscene publications



in Delhi has been, since we are not
examining him.

SHRI JAISUKHLAL HATHI: When
the Law Ministry assists Mr, Setalvad,
it will be able to tell about their diffi-

~culties because we are guided by their
advice.

CHATRMAN: Now, the Law Ministry

will say something.

SHRI S. K. MAITRA: The other
witnesses are coming. So, it would
be better if we hear all the witnesses
and get their ideas.
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SHRI A. D. MANI: It is a very good
idea.

SHRI SETALVAD: That would be
better undoubtedly because we can
have some other opiniong also,

CHAIRMAN: Anything else?

We are very grateful to you, Mr.
Setalvad, for your very valuable advice
and suggestions and we hope to have
your further advice and help in this
difficult task.

SHRI SETALVAD: Thank you,

(The witness then withdrew)
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{(Dr. V_ K. Narayana Menon

called in}

was

CHAIRMAN: Mr. Menon, you know
it is 3 Select Committee on the Indian
Penal Code on which there are Mem-
bers of Parliament, and we want the
help of experienced people like you
so that on this rather delicate gques-
tion we may be able to form a balan-
ced view., We will be glad fo have
your views on this matter. Now we
begin the evidence.

You must have seen the amendment
as well as the original sectiong rela-
ting to obscenity. We would like to
have your opinion on these, Will
you please tell us if the amendment

is necessary and, if so, what are your

views?

SHRI K. K. SHAH: Ang if the
amendment is necessary whether the
wording should be the same?

CHAIRMAN: I will come to the
wording next, First, we would like
to know whether the amendment is
necessary. If it is so, for what rea-
sons, if not, for what reasong?

DR. V. K, NARAYANA MENON:
I certainly feel that the amendment
would protect works of art which are
likely to be banned because of the
Act as it stands today. But I also
feel that the definition of the word
“obscenity”, and even the application
of the amendment may not be a very
simple matter. But there is a clause
in the amendment that in difficult
cases this could again be referred to
experts.

SHRI A. D. MANI: Mr. Menon, will
you come closer to the mike? You
are mot audible,

DR. MENON. Without
into details of the actual
in oprinejplé I think the amend-
ment would be @ step in the
right direction fo prevent works of
art being condemned or banned be-

going
wording
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cause of the Act as it stands at the
moment. But the question is: what
should be i{he definition of the word
“gbscenity’ and how much the “artis-
tic” part of a work cap be separated
from “obscenity”. Now if is difficult
to state whether the artistic wvalue
predominates over other eiements, In
order to appreach the subject, we
may have to go into the intemtion of
the creative artist. The creation of
art implies various factors and the
so-called “obscenity” may be inci-
dental in the creative process; where-
as in the really “pornographic” work,
the infention is obscenity, to create
something for a specific obscene pur-
pose. There is also the question of
whether the “sexual” feeling aroused
in a reader is legitimate or not. Take,
for instance, the last pages of Ulysses
which I can say is one of the greatest
works in fiction. The purpose of the
work is not to arouse sexual feelings
in the reader, though incidentally it
may do that. “Madam Bovary” is
another instance of a great work
where  the intention is not
merely to arouse sexual feel-
ings. I suppose the same kind
of thing is true of works of art
in other fields. A nude photograph,
the type of photographs which are
sold, let us say, in Port Said, is spe-
cifically meant to serve a kind of
cheap, lewd purpose—which is very
different from a nude by one of the
Dutch masters wh2re the nudity of
the figure does not even occur fo the
viewer, One does not feel embarras-
sed by such a picture in one’s draw-
ing room or anywhere, This is the
same in regard to sculpture. Even the
extreme examples of erotic sculpture
in Konarak and Khajuraho are not as
embarrassing as the picture posteards
available in Port Said because the
intention of the Ilatter is different,
and the sum total of its image on the
human mind happens to be different.
But, of course, there is the problem
of their impact on a comparatively
unsophisticateq mind who may see
even in these works of art only cer-
tain aspeets of nudity or obscenity.
Now this is a problem.



As against this, there is also this
aspect of the changing ways of our
living and thinking. One’s attitude to
sex as a whole has changed in recent
years. '

The younger generation’ to-day
perhaps has not the same inhibitions
as we had, and sex is discussed and
spoken of with much more objactivity
as a result of an understanding of
some of the basic motivating factors
behind sex, particularly aftey Freud.
However there will always be prob-
lems in regard to works like “Lady
Chaiterley’s Lover” which was banned
in England and which is mot banned
now, and which is banned in certain
Progressive counmtries like Japan and
which is not banned in other places,
There will always be certain contro-
versies even among thinking people
and people of liberal ideas and flexible
minds. There will be differences of
opinion, but on the whole, the
amendment would help in not smo-"
thering some major works of art from
being banned ag merely obscene or
lewd. If you look at the thing his-
torically, whether it is incest with
one’s mother as in QOedipus Rex or
with one’s daughter as in Shelley’s
“Cenci” or passages form Chaucer’s
works or passages from-Shakespgare
—these do not strike us as obscene.
It is when we are concerned with
non-established nameg and reputa-
tions that we begin to fee]l shaky and
one is not sure about the artist’s in-
tention and his ability to deal with
certain specific problems ip certain
specific ways. So generally the
Amendment should help major
works of art by establishegq masters.
This is a vague statement because I
am not a legal authority nor a spe-
cialist.

CHAIRMAN: Your suggestions
have bezn helpiul., I assume you
mean that we should see the pre-
ponderance, whether it is on the side
of art o: on the side of obscenity. If
the preponderamce is on the side of
art, then, a little obscenity should
not be minded. If the preponderance
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is on the other way, it should be:

banned. Am I right?

DR. MENON: Yes, but my point
is about the “intention” of the crea--
tive art. :

CHAIRMAN: How to find it?

DR. MENON: If a work of art has.
artistic integrity, then the other ele-
ment ceases to be “obscene”, The:
element that can be described as-
“lewdness” oy “filth” or something.
bad, ceases to be “obscenity” if the
artistic integrity is there. So it is
difficult to say it is 25 per cent ob--
cenity and 75 per cent art. If you
take a magnificent piece of sculpture
of Konarak it is a great work of art
and because of its greatness as.
work of art, because of its integrity
as a work of art, I do noi see the
90th century “obscenity” there, and-
the feeling of obscenity disappears.

CHAIRMAN: You go by the in~
tention.

DR. MENON: Iniention of the ar-—
tist. The integrity of the artist is
of very great importance. It is the-
people who want to make capital-
out of something which might have
a vogue, to exploit sex or the lewd:
aspect of it, who have to be banned.

DIWAN CHAMAN LALL: I am:
grateful to Mr. Menon. indeed f'or a.
very clear exposition of the situa-
tion as we find it today. Would L
be right in considering that Chau--
cer’s Canterbury Tales and a great:
portion of the obscenity that  one
finds in Shakespeare would ordinari--
ly be banned uader the 'aw as it

exists?
DR. MENON: It could be.

DIWAN CHAMAN LALL: In
gard to Ulysses, I entirely agree with
you, the last portion of it where Mrs.
Bloom sits on the chamber-pot and
cogitates—that, taken by itself,..
would certainly come under the law
and be banned. I entirely agree that.

re=-



-would happen but you have to look,
.as you say rightly, at the intention
-of the writer. After all James Joyce
was one of the greatest novelists of
his days and one of the greatest
writers in the English language. One
cannot possibly divoree the intention
of the writer from the actual writ-
ing itself. It is not possible for us
-and I am grateful to you for having
pointed out this aspect. As far as
India is concerned we are more libe-
ral people than, let us say, Christen-
dom, where this problem arose and
the law that we have unfortunately
-is the same as the Christian law.
It is practically word for word the
-same law which was enacted in Great
"Britain until 1959, What I am trying
to do by this amendment is fo make
even that Christian law applicable
under the changed circumstances; as
you said quite rightly, what was true
“vesterday is not true any longer and
therefore we must take note of the
changed circumstances, How are we
going to do that? A double aspect
-appears to us. One is how to pro-
-tect the works of art and literature
and science which obviously would
"be hanned under the law  as it
exists. How are you going to do
that? Secondly how are we going to
“tighten the law against people of the
nature that you exemplified by re-
ferring to nude photographs purvey-
-ad in the streets of Port Said or on
the docks...

SHRI A. D. MANIL:

In Bombay
“too. :

DIWAN CHAMAN LALL: I did
-not know that. There is no doubt
-about that. How are we going to
tighten the law as far as people who
~are wanting to take advantage pecu-
niarily, of a situation like this where
they can be free to purvey, as Mr.
Mani said even in Bombay those
‘nude photographs? I remember one
friend was going with me in Port
Said and he was pressed and a pack
-of cards was forced infto his hands.
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He wanted to get rid of this insidi-
ous individual who was trying to sell
him some photographs having shown
him some photographs. He wanted
to get rid of the man, but he dis-
covered that it was a pack of cards,
I am not so sure whether in Bom-
bay the same sort of thing happens—
I hope it does. The point I am driv-
ing at is this. Yesterday we had

"Mr, Setalvad, the former Attorney-

General here, and we requested him
to look into this particular matter,
the dual aspect of this problem, to
save, by any means that we can,
works of art, literature and science,
which really are great works of art,
Hterature or science, like Lady Chat.
terley’s Lover for instance, from the
clutches of the law as it stands to-
day, and, secondly, how to tighten up
the obscenity portion of the law, so
that people do not indulge in what
Mr. Mani knows and referred to
yesterday—he referred to people who
were taking a paper called the Ob-
server, and a paper called the Confi-
dentigl Adviser. Now these are the
dual aspects. We want you, Mr.
Menon, to be kind enough to throw
some light on this dual aspect, on
how we can, first of all, protect real
works of art, literature and science
and, on the other hand, how we can
tighten up the law in regard to pure
pornography or obscenity as such.

DR. MENON: The secong aspect of
how to tighten up the law secems
a little difficult for me to answer,
but I would like to say that in actual
practice, it is in areas where the law
is not very restrictive in the working
of censorship, that obscenity in mat-
ters of sex has been less harmful.
Maybe 1 am gen'eralising, but in
France, for instance, where censor-
ship is not rigid, it is not uncommon
for a family, husband, wife, and some-
times children, to go to a show where
there may be semi or more than semni
nude dancing. It is when the law
bans a thing like that that the secret
desire seems to mount up. The
moment a book is banned, the desire
among the public fo possess it goes

.



up and up; and people will be proud
that they have been able to see or
read a banned book, and the very
lab=! of a banned hook becomes an
incentive to want to reag it.

DIWAN CHAMAN LALL: We
could not get a copy of Lady Chat-
terley’s Lover.

DR. MENON: So it becomes desir-
able.

SHRI K. K. SHAH: I can give him

a copy of Lady Chatterley’s Daugh-~

ter; another book bearing that name
has come. It is a very good book
and I think nobody can say that Lady
Chatterley’s Daughter is not a work
of art.

SHRI A. D. MANI: The daughter
has set up a much better standard
than the mother.

DIWAN CHAMAN LALL: The
same thing can bz applied to Lady
Chatterley’s Lover.

DR. MENON: A more liberal atti-
tude tp censorship is often a better
social corractive rather than a more
severe approach to it. Thers are of
course things which are on the bor-
der-line like this new American book
called “Human Sexual Behaviour”. It
is suppased to be a sci-ntific study of
how human beings respond to or
behave during the sex act. I have
not seen the book; I have seen only
the revi-ws, It is not banned, It is a
best seller and has been among the
best sellers in the United States for
the last several wrceks. It deserib2s in
great detail the responses of human
beings, of the male and the female,
to the sex act, in different circums-
tances, and so on. measured accurat-
ely and scientifically by two doctors.
But whether the bLest selling factor
is because of the scientific value of
the book, or because of the curiosity. ..

| SHRI K. K. SHAH: Curiocsity.
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DR. MENON: This is what I meant
by a border-line case in which the
intentions cannot be measured. Quite
obviously, a book cannot Eo on sele
ling in tens of thousands week alter
week out of scientific curiosity, It
has bzen the first, second or third
among the best selling works of
non-fiction in the United States for
the last two or three months, that
meaans, a fantastic sale, ¥t will be
difficult to maintain that it is the
scientific worth of the book or the
scientific curiosity of the reader that
makes him buy this book. So there
is that danger. How to cirecumvent
that, is something on which I may
not be able to suggest anything in
concrete terms.

PANDIT S. S. N. TANKHA: I do
not know if I have understood you
properly but I think you said that
the application of the amendment
may not b= helpful and at the same
time, I think, you said that it would
be a step in the right direction so
far as works of art are concerned.

DR, MENON: I think the amend-

ment would be helpful; that is what
I said.

PANDIT 8. S. N. TANKHA: I
agree with you where yoy have said
that obscenity will depend upon the
attitude and intentions of the mind
of the author; you are quite right
in saying that, but the question is,
if we leave it at that, how are we 0
be sure that the courts will consider
particular cases from a right point
of view because it is human nature
that while onz mind thinks one way,
the other may think in another way?
It is possible that one court may hold
that this is obscene, while another
court may say, “No, this is a piece
of art” In such a case how could
this difference be reconciled and what
in your opinion is the best method
we can adopt?

CHAIRMAN: What is the criterion?

DR. MENON: I did say in the
beginning that this is 3 difficult pro-



blem and that very highly intelligent
and sophisticated minds have differ-
ed on one and the same work of wurt,
whether it should be held obscene
or not, and different countries, equal-
1y sophisticated, equally developed,
have differed on such matters. That
is why one part of the amendment
offers a solution, where it says that
in certain cases you may have to go
to a court of arbitration to really
decide whethe> 3 particular work in a
particular context in a particular area
ghould be banned or not; that is to
say, what may have been considered
obscene in, let us say, the Victorian
times, may not be so considered so
foday, may be more acceptable today;
or what might be considered obscene
in certain parts of the world where
Puritanism prevails, man not be con-
sidered so in other more advanced
and liberal parts of the world. The
customs of different parts of the
world differ, and they may also de-
termine this question of obscenity. I
do not think there can bs a simple
rule of law which can clearly and
categorically state the cass. That is
why I have felt that the amendment
will ba a step in the right direction
in preventing works of art often be-
ing smothered or banned. It will
help these works of art to come out
into the open, and then, where there
is difference of opinion, these can
be arbitrated upon—the pa-ticular
works in particular circumstances—
and decisions taken.

PANDIT S. 8. N. TANKHA: Do
you think that, under the present
law, there have been cases where
particular works of art have been
held as obscene and thrown out,
which should not kave baen so held?

- DR. MENON: Yes, for instance,
Lady Chatterley’s Lover, which is
&till banned in certain parts of the
world, and which is not banned in
certain other parts of the world,
which has been banned in England
during one rparticular period, and
which has not been banned after a
particular period, or, ‘“Ulyssss”,
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which was banned in practically the
whole of the United Stales and in.
Britaint. I was banned like that
once, but now I am not sure whether
the official ban has been lifted; it
is now available in the shops in Eng-
land and America and probably even
here. But for a long period it was
very strictly /banned; copies of
“Ulysses” were, in fact, burnt at the

port of entry in some countries,

PANDIT S. S. N, TANKHA: Cases
which are on the borderline, I be-
lieve, do not arise often. It is only
in borderline cases, as in the case.of
Lady Chatterley’s Lover, it is possi-
ble that Britain took one view, be-
ing advanced socially, while India
dig not tolerate it.

CHAIRMAN: India is not alone in
this respect. In other countries also
the book has been banned.

PANDIT S, S. N, TANKHA: Sculp-
ture, I think, is on an entirely differ-
ent footing from books on literature,
because the intention of the sculptor
can never bz to deprave the mind of
the youth. i

DIWAN CHAMAN LALL: *“Kok
Sastra™ itself ig kased on scientific
development as far as sex is concern-
ed, the base on which Havelock Ellis
and Freud built,

CHAIRMAN: TFor instance medical
knowledge is developed on that basis.

SHRI M. P. BHARGAVA: Mr.
Menon, have you in your office any
guilding principles for the Film Cen-
sor Bcard?

DR, MENON: Well, I do not deal
with the Film Censor Board as such,
because that is another wing of our
Ministry. I only deal with broad-
casting and for that we have a small
Board which listens to film songs be-
fore we accept a whole lot of them

for broadeasting purposes. It is not
a very strict censorship, because
after all the film itself is usually

passed by the censor before we lis-



ten to it. So, there is not really
very much more for us to screen, but
we keep an eye on the kind of songs
which go on the air.

SHRI M, P. BHARGAVA: Mr,
Menon don’t you feel that the law of
obscenity as it exists today is not
ajequate to prevent all the trash
which is beinp published and the au-
thorsities find themselves in a very
peculiar position in dealing with this
matter? Would you not like a tighten-
ing of the law, rather thap have the
present amendment which will pro-
tect only a small portion of art or
science and the “ike and for which
there are adequate precautions- al-
ready in law?

DR. MENON: Well, there is a great
deal of trash in existencz, but great
works of art are very few in number.

SHRI M, P, BHARGAVA: Art has
to be  preserved—that is all right.
But how shall we deal with trash,
which is being published? There is
more trash in the country than real
art,

DR, MENON: Evecn in the amend-
jng law there is provision for that.
The amendment only suggests a differ-
ent kind of approach to the protec-
tion of major works of art. It does
- not, therefor, necessarily mean lax-
- ity in dealing with trash, as yau have
said.

CHATRMAN: What Mr. Bhargava
wants to know is this. There should
be relaxation so far as works of art,
science and literature are concerned.
In addition, we are also thinking that
we should have some amendment s0
that the other part of it which is
prudich and not verv healthy for the
growth of our society, is not allowed
t0 be sold. How are we to tighten
up that part of it?

DR. MENON: The Act as it stands
provides for that

CHAIRMAN: In the Act obscenity
ijs not dafined and there are some
difficulties. As far as I know, we
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could not proceed against some of the
papers that have been referred to,
such as the “Confidential Adviser”
and the like, becausez there is a
lacuna in the law and we are not
sure that they would come under the
grip of the law, So, that also is
something which we are thinking of.
On the one hand we want to widen
the scope of the Act and on the
other hand we want to tighten up
the Act so that such things, which
are really injurious to the healthy
growth of our society, are checked.

DR. MENON: I agree, but I could
not say how effectively it could be
done, what should be the modus
operandi for meeting it.

SHRI M. P, BHARGAVA: I think
you are connected with the Natya
Kala Academy.

DR. MENON; The Sangeet Natak
Academi.

SHRI M., P, BHARGAVA. Have
you got any code to guide you in
deciding wkat is obscenity and what
is not obscenity in the institution?

DR. MENON: Therz is no specific
code for this particular purpose, ex-
cept the usual commonsense approach
to the thing. But there are interest-
ing =aspects, for instance, of music
and dancing, which come in, ffom
time to time, for serious discussion,
particularly, the art ‘of “Thumri”
singing and the art of the profes-
sional singer, the courtesan type.
It is a very delicate, subtle and highly-
developzd art, but which is primarily
created to please, as it were, which
has got, shall I say, an erotic element
in it, but again, with the develop-
meant of the art itself, the musical"
quality of it, the musical aspect has
become mors important than - the
earlier basic intention which was
definitelv to please, the patron, as it
were, There have been some moves.
in the last fifteen or sixteen years,
when suggestions have been made
that this tyne of professional sincers
should not be used for broadcasting



ang all that. But all that has changed
now. The art of the Devadasi or the
“bai” the art of the professional
singer and dancer is no Tonger a kind
of debased art. There Lave been
somz discussions on this, but there
is no clear cut code, a3 it were.

SERI M. P. BHARGAVA: Mr,
Menon, if I understand you aright,
the present difficulty has arisen be-
cause thrre is no definition anywhere
of what is obscene or what is obsce-
nity. What would be your reaction
end would you like an attempt to be
made to define obscentiy?

DR. MENON: It would be difficult.

SHRI' M, P, BHARGAVA: The
attempt would be difficult or to d:fine
obscenity would be difficult?

CHAIRMAN: He means that
would be difficuli to
nity.

it
define obsce-

DIWAN CHAMAN LALL: With re-
gard to this particular matter there
are criteria available today under the
law with reference to obscenity, as to
what is and what is not obseenity.
For instance, it has been said in de-
cided cas-s that it is the effect on the
immature mind that is one criterion.
The effect on the immature mind is a
criterion. While that might have been
true some 20 years ago, it may not b2
true today. And then it has bzen held
in England that a negative of an ob-
scene photograph cannot bs  seized
beczause it is not for sale. But there
are these things that are for sale and
that is why they have amended the
law now. However, there are many
aspects of obscenity which have been
laid down under the law. So it is
not correct to say that obscenity has
- not been defined., Attempts have been
made {o define it in the law, But
whether they are adequate or not 1
do not know. That 1is what Mr,
Bhargava ig driving at. They are not
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adequate as they are today. There-
fore, can you help us to devise some
means by which we would be able
to collar people who write what is
calledl—what was that—Confidential
Adviser or the Observer?

DR. MENON: Perhaps it might not
be a complete definition, but one of the
attributes rcould be that it appeals
to the baser instincts. But then one
is immediately faced with the prob-
lem whether sex in itse’f is base. It
may not be. ;

CHAIRMAN: If it is under control.

DR. MENON: The other aspect of
the matter is that the obscenity is
actually in the mind of the reader
rather than in the subject, in the piece
of literature or art, because it is a pro-

_jection of the reader or the viewer

jnto the material which makes it
obscene. For instance, there is the
worship of the Shiva Linga. I do not
think that obscenity comeg into it at
all, although it is the worship of the
phallus, it is the symbo]l of the
phallus put in front of men, women
and children that is actually worship-
ped. But I do not thinl it appeals
to any of thes based instinets in our
minds, ¥ don't think it is a debasing
thing at all, although it is clearly
and specifical'y understood that it is
a symbol of creativity. So it is the
suggestion that ig there in the mind
that matters. Here I am reminded of
a story which may be relevant, which
shows how suggestiveness is more in
tha mind than in the object itself,
Two Americin boys obsessed with
the femala form, particularly the
upner vart of the female body, saw a
girl with a very good figure having
her bath in thz nude, One of the
boys exclaimed: - “Can you imagine
her in a tight sweater?” This is an
interesting phenomenon, An oblique
suggestion about the s2x act mav bé
ob=cene but th-» picture of the phal-
Ius itse'f hecomes an object of wor-
ship and does not seem to be obscene.



So a great deal depends on two fac-
tors. One factor is the appeal to
some part of the consciousness of the
person. The other is what the per-
son himself sees in the object that s
viewed or the passage that is read,
because he projects himself into the
situation. That is where the baser

instinet comes into rlay or into ope-
ration.

DIWAN CHAMAN LALL: I am
very glad, Dr. Menon, that you men-
tioned the case of the Shiva Linga
worship, because that also shows that
Indian society is entirely different
from Christendom as such, As I said
yesterday there the society started
with the basic guilt symbol of Adam
and Eve. It is entirely different from
ours. Therefore, we ars a little more
liberal and we have to be a little more
liberal though we just followed in the
footsteps of the British until 1959

SHRI M. P. BHARGAVA: Dr.
Menon, you just said that obscenity
depends upon the person who is view-
ing the object. If that is so, then it
is not necessary to have any law at
all about obscenity. So why not let
things take their own course? let any
person view the thing in whatever

way or manner he likes. We need
not attempt to make any law.
CHAIRMAN: I do not think he

meant that, ’

DR. MENON: I don’t think T meant
that.

SHRI MULKA GOVINDA REDDY:
Dr. Menon, you said that the inten-
tion of the author is very important.
But at the same time it would be diffi-
cult to judge what is the intention of
the author. So the effect of the work
of art that is produced on the mind
of the reader or the sgeer is more im-
. portant. So would you advise that
the opinion or advice of an expert is
necessary to say that the intention of
the author was so and so and so it is
a work of art. Or should we just leave
it to the judgment of the common
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reader? Can we leave it to the com-
mon reader’s judgement to say that
the intention of the author is like this
and therefore jt is 3 great work of

art? What is your advice in this res-
pect?

DR. MENON: What I meant to say
is this, The creation of a work of
literature or the ereation of a work
of art implies many things, . It may
imply also many intentions. Litera-
ture, for instance, deals 5 great deal
with human relationships, with human
behaviour, the resolution of human
problems, the integration of human
relationships, morals and other things,
In faet, it is @ compound of a large
number of significant factors, And it
may often happen that the element
of love or even sometimes the delinea-
tion of the sex act may come in as a
perfectly legitimate factor, among
many other factors, in the creation of
that work of art, That is why I said
that the intention of the - person is
importani. As against that you have
the intention of the person who sells
picture postecards or writes lewd
verses merely to appeal io the baser
instincts of people to make capital or
to make profit out of it. There is
the example of James Joyce who in
actual life was a moralist, almost a
puritan, T mean the sort of person who
was incapable of uttering one obscene
word He was that kind of a person,
a moralist among moralists. That is
the kind of man that he was. But in
writing “Ulysses” and in depicting the
thoughts of Molly Blom he has reveal-
ed a complete Jack of inhibition be-
cause he was dealing with basic truths,
That is artistically vital. That is why
one does not criticise him for trying
to cash in on sex or appealing to the
baser instincts. That is why I said, the
intention is very important. This is
the case with Sophocles, or Shelley or
Chaucer or  Shakespeare, even
James Joyce or D. H. Lawrence, But
when confronted with an unknown
author or figure, it does become diffi-
cult, Then you have to study the
work yourself and then come toa
conclusion,



SHRI MULKA GOVINDA REDDY:
It may be difficult to define the wozxd
“obscene” or “obscenity”. But wih
the assistance of legal] pandits and
otners it may bz possible to define the
word “obscenity” and enlarge thke
meaning of that word, But even then
some works of art or great books
might be banned. At that time, is it

necessary to call in the advice of .

experts?

DR, MENON: I think it would be,
especially where there is difference of
opinion in individual cases, bccause
what we may consider chscene today,
we may not consider to be obscene
some ten years later. What wmay be
considered obstene in some part of
the country may not be considered to
‘be obscene in some other part. So
the particular place, the people and
the time 2ll become important.

DIWAN CHAMAN LALL: Have
-you read ‘The Canticles of Solomon’ in
the Bible? It is one of the most
obscene things that I have come ac-
TOsSS in my experience. But it is part
ang parcel of the Bible,

SHRI MULKA GOVINDA REDDY:
‘The meaning of ‘expert’ is defined in
the Evidence Act but it does not cover
the expert that we have ipn view in
this particular context. So is it neces-
sary to define who is an expert?

CHAIRMAN: I do not think so.

DR, MENON: That depends on the
type of work of art—whether it is
sculpture, painting or g book.

SHRI K. X, SHAH: Dr. Menon, 1
am f{rying to combine in me both a
lawyer and the man who understands
something about this. There are two
types of approaches which are advo-
cated. One is, examine whether the
matter is obscene, then examine wha-
ther it contains any element of art.
The other method is, examine whether
it is some sort of art and don’t bother
at all whether it is obscene or not.
If the answer is that it is a5 piece of
art or liferature, permit it. In the
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first method you examine whether it
is obscene and if it is spo then examine
whether an exception can be made in
the sense whether it is a piece o° art
or literature and the compromise is,
if it is a piece of art or literature,
though obscene, if the preponderating
influence is art or literature, permit
it but if the preponderating influence
is obscenity, prohibit it. If there is a
balance between the two permit it.
Now if we have to select between
these two approaches which is  the
batter approach? I hope I have made
mys:1f clear, abundantly clear.

DR. MENON: Yes; you have made
it clear.

SHRI K. K. SHAH: If you can indi-
cate which approach is better then
our task becomes much easier, I hope
I bave put it in a nutshell.

DR. MENON: My suggestion would
be that the first consideraticn should
be its validity as a work of art and if
it passes that test it becomes a major
contribution to human consciousness
or welfare and then the so-called
obscenity part of it ceases to have
the sting of obscenity.

SHRI K. K. SHAH: Therefore let
us now go step by step, Would you
allow a piece of art to cover ludicrous
obscenity, to cover even the worst
type of obscenity? My difficulty is
this. I understand that you say, exa-
mine whether it is a piece of art or
literature and if you come to the con-
clusion that it is a piece of art or lite~
rature, don’t bother whether it is
obscene or not but to what extent?
For example, now you referred to
Lady Chatterley’s Lover. And the next
book is Lady Chatterley’s Daughter,
But there is a wvast differenca. OfF
course I propose to come to the ques-
tion of intention later. Now to what
extent can this be deseribed as a dis-
cussion of the question whether the
lover’s incapacity on the one hand
and the demarss of physical life of
the other cannot be balanced. Now
it is a very great guestion of much



high?r importance. From that point
of view it is a piece of art or litera-
ture, _that a permanently crippled tnan
permits his wife to have the physical
aspzeet looked info. But it is in the
presence of her husband and that too
in a way which is not permitted. It
1s not physical aspect alone; it is some-
, thing more. ] want to understand
_ therefore to what extent it is a piece
of art or literaturz or 1o what extent
and what type of obscenjty it is.
Therefore I want your opinion because
that is a very difficult question to de-
cide. I have been struggling after my
friend Diwan Chaman Lall's propo-
sal that while discharging our duties
we may not do something which may
not meet with the intentions of my
friendd Diwan Chaman Lall or the
object with which he has brougnt
this. }

. DR. MENON: Perhaps I said this
once before; my own fesling is that
once the validity of the work of art
is established, th=n the sting" of
obscenity ceases . . . .

SHRI K XK. SHAH: To what extent?

DR. MENON: . . . . .in the
sense that it is valid and necessary
component of the work -of art and
therefore it becomes even difficult to
label that part of it as obscene,

SHRI X. K, SHAH: Supposing there
is an evident attempt?

DR. MENON: That is different; that
is why I said intention is important.
As far as anything is introduc:d into
a work of art which is integral to it
- and essential for its existence as a
work of art, that component I do not
consider obscene,

SHRI K. K. SHAH: That means,
may I say that if there is anything
which ephances or enables to interpret
any piece of art or literature, how-
ever gbscenc it may be, it may be peér-
mitted but snything thai degrades or
reduceg the value of the piece of art
or literature should not be permitted?
De you agrec with me?
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DR. MENON: Roughly, yes.

SHRI K. K, SHAH: The second
Point is gbout intention. You know
intention is always judged from effect,

SHRI A. D. MANI: That is lawyer's
Point of view,

CHAIRMAN: That is the ' przciical
point of view.

SHRI K. K. SHAH: ‘There is no
othler way of judging the intention.
You cannot delve into the recesseg of
the human mingd except to the extent
that it is exposeqd either in the writing
or in the art. 'That is the only way.
If the intention is to be compromised
with the effect, o what extent should
it be done? That is a very good ex-
ample, the example of Lady Chatter-
ley’s Lover, Thrre the man has given
his intention. In the beginning the
bock says, there is g man crippled for
al] his life. To what extent his wi’e’s
demands for sexual cohabitation with
others should be permitted. The man
kas given his complete intention, Yoy
have not to go jn search of the inten-
tions. Not having to go in search of
intentions in this case, the question i3
to what extent does that intention g2
in effect. If 1 put it this way per=
haps it will be easier for you. If the
effect is within judicious bounds . . .

SHRI A, D. MANI: Would you ex~ -
plain that?

SHRI K. K, SHAM: T will explain
that, since my friend wants to under-
stang that. I am very happy that he
is going deep into that. Judicious
bounds wiil bz what a deceni man or
a decent woman would physically ex~
pect to satisfy her physical require-
ments. That will be within judicious
bounds; pot what a depraved waman
would demand for satisfying her
physical demands,

DR, MENON: I wag thinking more
in terms of the creative grtist himself
treating a particular prob’em, whether
he is 3 sculptor or painter or writer

-or novelist, and there I would like to-



use the word integritv instead nf in-
tention. If the artist’s intez:ity, if
the arlistic integrity of the person is
beyond doubt . . .
SHRI K. K. SHAH: Author’s integ-
rity as revealed in the work of art,

DR. MENON. Yes, If that is estab-
lished, then . . .

SHRI K. K. SHAH: In other words
you would modify intention by saying
that if the artistic integrity is main=-
tained by the author in the piece of
art or literature wunder review, if
should be permitited,

DR. MENON: Yes. Ultimately it
means the integrity of the author,

SHRI K, K, SHAH: T will come to
the next qifficulty. It iz not neces-
sary to elaborate, you know it much
more. Cinemas in the modern world
are quite different from the world
where pieces of art and liferature
flourished. But there is a massive way
of either creating standardg or demeo-
ralising standards by cinemas and
cinema slides. Do you not think that

this creates z necessity for a special -

consideration?

DR, MENON: Yes.

SHRI K. K, SHAH: The first thing
is the top priority. I will not say that
somehow you must wriggle out of
that position, but this massive media
of mass education should not be
allowed to be so utilised as to lower
standards, and if the first demand can
be brought in tune without reducing
the jmportance ¢of the first, it can be
also met do you not agree? For ex-
ample, personally I have been exa-
mining thiz question, the student un-
rest. To what extent it should be
attributed to certain types of films is
a question stil] to be answered,

CHAIEMAN: It has its own confri-
bution,

SHRI K. K. SHAH: Tf has.

DR, MENON: But the problem there
is for instance, there is a great deal
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more of strictness in censorship in
Indian films. For instance kissing.

SHRI A. D. MANI: Which is a very
healthy demonstration.

DR. MENON: But the Indian film
is so suggestive. Anj the d=gree of
vulgarity tha' can be achieved in spite
of these restrictions becomeg fantastie,
If you take the films of Bergmann. the
Swedish film-maker, there have been
films in which you see nude fizures
and so on, but Bergmann’s films are
not vulgar or debasing. In fact they
could almost be described as very
moral films; but while we eliminate
‘even such an act as kissing from the
screen, we manage to achieve p tre-
mendous amotunt of vulgarity and even
obscenity. Whether the law itself can
protect this state of affairs and give

it a moral tone is the problem,

SHRI K, K, SHAH: I will not go to
that extent as a2 man who lives in the
20th century. If you cannot preach
meorals through the mass media, even
that I do not care. If you permit the
circumstances to seitle down in their
natural way,"even that is enough, But
if it has the effect of not permitting
them to settle down, then it gges trou-
ble us, For example, there js just now
a film “Moment to moment” which is
being shown. A first clasg scientist,
an educated wife; the scientist busy
with his conferences; one son tep years
old: wife struggling at home trying
to get the company of her husband;
sometimes when she is not able to
control herself, she telephones her hus-
band and demands hig company for a
day or two; husband not realising this
is unable to come pcross to her. The
struggle is worth seeing, how she is
struggling. When she is struggling
against templation, she telephones her
husband again, so that even that mo-
mentary help She is not receiving and
falls a prey to it. It is 3 struggle of
mind, But supposing that struggle of
ming were to create complicationg in
life without being 5 real struggle. of
mind? I do not know i you have seen
the film. “A man.who allows himsell
to be compromised ig a fool.”



SHRI A, D, MANI: What is the

‘question?

SHRI K. K. SHAH: My question is
this, When there is a mass medium
which is likely to affect the day-to-day
standards of hundreds of thous nds of
peop’e. to what extent the demang of
art should be allowed fo d:generate
into gexy film episodes? That is the
point. ‘

DR. MENQON: When you saig “dege.
nerate” into gexy films .

SHRI K. K. SHAH: I said sexy
opisodes. Misadventures of a carnal
type, -

DR, MENON. The word you used
“degenerate” is the answer.

CHAIRMAN: The general and the
more pronounced effect is on the side
of sex rather than on the more cons-
tructive and better aspects, That is
in a way telling upon the ming of our
young people,

* DR, MENON: There is no doubt that
both the cinema as well g5 television
in other parts of the world have mas-
sive, enormous audiences. Orne hag fo
pay due regard to standards.

SHRI K. K. SHAH: I hope you will
give thought to it later,

SHRI P, K. KUMARAN: In your
-introductory remarks I think you have
.given a very good idea about obsceni-
‘ty gnd art, That is my Iimpression.
That is the way how an intellectval
looks at it, but in the law I think we
are concerned with the impact of these
-things on the lay mind. I agree, when
.a lay man looks at 5 work of art, st a
-figure of Venus or some such thing,
the impression that he gets is gifferent,
Ang if the pictures that are gvailable

at Port Said are quite different, I can
understand . ..

SHRI.A. D, MANI: They are avail-
. able in Delhi also,

SHRI P-K, KUMARAN: I do not get
them.
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CHATRMAN: Goog offices of Mr.
Mani will help you,

SHRI P. K. KUMARAN: I will take
a concrete example. In the north-
west corner of the Konarak temple
there is the figure of 2 rishi with hia
—I do not know whether the word is
parliamentary or not—it is in aa up-
right position and he is about fo em-
brace 3 woman. I saw it only last
year or so; that is why I remember it
There were a large number of peoplt
who saw it. 1 do pot think that many
people who saw it will take it as a
work of art. I had been watching the
impact of the figure on the people, it
was quite different, not as it woulq be
when they view a work of art in the
temple, etc. How are you to disting-
uish that when something is repro-
duceq in this thing, in Mr, Mani's
magazine?

SHRI A. D. MANI:
“Mani’s magazine”.

Do not say

SHRI.P. K. KUMARAN: It is ob«
scene, But where do you draw the
line? How to define the impact, the
effect on the layman? It is an elu-
sive thing. So also is ‘intention’. In
the court of law if the editor of this
magazine comes and says. “My inten-
tion is honourable; it is only to dis-
close or expose the bad things that are
there in the society and that is my
intention”, then we should exonerate
him. T do not know how he will plead
otherwise. So, where will you draw
the line. That is why I come back to
the question whether you can in a
large way deflne obscenity in the
Indian context because yesterday from
the notes I found that while Lady
Chatterley’s Lover was considered not
as an obscene literature in England,
the Indian Supreme Court has decided
that it is obscene. In the Indian con-
text how will we be able to define
obscenity largely? Thig effect, inten-
tion and integrity, they are also elu-
sive. The integrity of an author who
died long ago is a matter of discus-
sion now,



DR. MENON: I fing it gifficult to
answer the question regarding the
figure at Konarak. Even there, I
would say that you have to see the
Konarak temple a5 5 whole, let us say,
not view it serarately just as one can
take out passage from Lady Chatler-
ley’s Lover or take oui some passages
from Ulysses out of context, which
can appear obscens. But in the major
frame-work of the whele work lies
its own purpose and therefore the
sense of obscenity goes. I you look
at Konarak pnd Khajuraho as sculp-
tures showing the juxtaposition of
human figures as symbols of creativity
and vi:ality, if you take the picture
as a whole, as links in the continuing
acts of living and procreation, they
are not obscene. But if you separate
one or two or three pieces out of their
con‘ext, they may look and suggest
different things. This is the only in-
terprefation that I can give of this
particular figsure at Konarak. PBut it
is also ap example of a case where it
is gifficult to draw the line as to whtre
art. begins and obscenity ends.

CHAIRMAN: What he says is, let us
 take it ag a whole piece of art, not
piecemeal.

SHRI P. K. KUMARAN: Tha effect
is different on different minds,

DR. MENON: I said earlier, it is in
your own mind,

SHRI P. K. KUMARAN: It is with
that aspect that we are more concers~-
ed.

CHATRMAN: I do not think that the
standard of the society that w= live in
«can change at present; it may be that
after 10 years we may alzo change, In
the present circumstances, what would
you suggest?

DR. MENON: We cannot ban

Khaju-aho or Konarak now. ‘They
have been there far too long.
SHRI A. D. MANI: Mr, Mrenen,

would you broadly accept this proposi-
tion that obscenity is not capakle, or
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works of art are not capable, of any
rigid test ang that obscenity denends
on the circumstances and the mind of
the community into which an gbscene
matter iz put. I will explain the
thing I have in mind. Can 1 have
that journal whi¢h Diwan Chaman
Lall is reading with so much of inte-
rest? I would like Dr. Menon who
hag seen the painting of Van Gogh and
other famoug painters to see the phint-
ing on this page, It might pass for a
juvenile examination. It is still a
wnrk of art but because it is puklishied
in the Indian Observer, it becomes
obscene.

CHAIRMAN: There also the stand-
ard differs.

SHRI A. D, MANLI: The second
illustration that I would like to put
before you is, Venus de Milan’s statue
in Paris is a work of great beauty. I
have seen it. But whenever thic sl3=
tue has been exhibited in Indian
homes, the suggestion has been made
by womer, “Why not tie 3 saree rcund
this statue?” 1 mean, it devends c¢n
the circumstances. The point that I
want to put is, would you accept the
proposition that obscenity and works
of art are not capable of a definite,
rigid test and that a third party has
to judge the circumstances in which
a work of art or a work of obscenily
is offered [or exhibition?

DR. MENON: I said that obhscenitiy

- lies, to some extent, in the mind of

the person who views a particular
object,

SHRI A, D, MANI: You have nct
answered my question. My quesiicn
is about the mind of the eommunity.
This has arisen from the Supreme
Court judgyment in Lady Chatterley's
case. ] mean the mind of the com-
munity an:l the circumstances in which
a work of art is offered for exhibi-
tion, I will give an jllustration, For
example, reference to the human ana-
tomy concerning procreation may be
quite in order in a discussion in a
medical association, it will be guite
in order in a discussion on a Contra-



<eptive Bill, but it will not be in
order, it will become obsceng, if those
expressions are used in conne:tion
with the Bonus Bill. The circumstances
of each case will have to be taken
into account. Would you accept that
proposition?

DR. MEWON: Yes.

SHRI A D, MANI: If you accert
that proposition, we cannot have the
opinion of experts taken as being the
final word on the subject. It js the
third party who has got to decide this
matter; it is not only the expert but
a third navty who looks at it nat from
-an artist’s point of view but who
tak=s the fotality of the circumstances
and the communrnity in which 5 perscn
lives has also fo be taken into acrount,
Would you accept that propositicn too?

DR. MENON: Yes.

SHRI A, D. MANI: Will you accept
that? That means the opinion of ex-
perts is only a guide line for the
third party to decide but the opinion
of the experis is not final.

DR. MENON: The guestion is whe-
ther the opinion of an expert or the
validity of a work of art is an absolute
thing or pot.

SHRI A. D. MANI: The question is
this. I put the case of the study of
Venus de Milan, It is a work of great
beauty. You have seen it in Paris
and hon'b'e Ma2mbers here have zoen
it too, Rut if you exhibit it iz an
Indian home it does not fit into the
tniliew.

Then agzin it gepends on the cir-
cumstances . . . (Interruption by
Diwan Chaman Lall.) I want . the
witness to answer, Diwan Chaman
Lall—I do not want interruption—be-
cause he is a person who, I know, has
seen a large number of paintings
abroad., I have gone round with him
and seen Vincent Van Gogh’s paini-
ings, He knows a lot on this subject.
Would you say that it depends on the
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circumstances and not the intention of
the person? The intention of the
person is not of very greii importance
or relevance as the effect a work of
art or work of obscenity produces on
the mind of the people.

DR. MENON: In judging the achic-
vemant of the artist, his intention znd
integrity are very vital factors but
what others might read into pis work
is a different factor. But in certain
cases and in certain circumstances
one may have to bear hoth in mind.
But the fa:t that some people are able
to s2e obscenity in Venus de Milan's
work does not take away from its in-
tezrity as a work of art. ‘

SHRI A. D. MANI: Dr. Menon, 1
want to pursue this line again. Speak-
ing about the work of art, there are
a large number of people all over the
world who regard kissing as a nor-
mal, healthy biological demonstration.
But you know well that the very Iis-
sing, if permitted in Indian films, pro-
vokes demonstrations against what is
considereq as very normal and healthy
demonstration.

DR. MENON: I go not know whe-
ther it would provoke demonstra-
tions, -

SHRI A. D, MANI. There are peopla
who hate seeing kissing in publie,

DR. MENON: 1t is trve that in ccr-
tain areas of the world public kissing
is not uncommon.

SHRI A, D. MANI: I am only point-
ing out to the difficulties of the pro-
blem.

T may #o ¢n to another point, and
that iz that some people in the count-
ry feel that the jaw of obscenity as
it stands today, lras many loophaies,
that the law should be made a little
rigid so that offendzrs like the Indian
Observer may be properly and guit-
ably punisheé. It is difficult fer you
or for me or for any Member to offer
a rigid definition now. That matter
has got to be seen by lawyers and by



the people concerned with the drafting
of the Bill, Now I would like to ask
you whetrer you would agree with
this definifion. It is not my definition.
It has occurred to me in the course
of the discussion this morning as going
some way t0 meet the needs of the
situation znd in making the jaw on
obscenity rigid. Section 292 of the
Indian Penal Code reads as follows:

“Whoever—

(a) sells, lets to hire, distributes,
publicly exhibits or in any manner
puts into circulation, or for pur-
poses of sale, hire, gistribution, pub-
lic exhibition or circulation, makes,
produces or hag inp his possession any
obscene book, . . .

It _has not been defined.

"’

pamphlet, paper, draw-
ing, painting, representation or
figure or any other obscene ghiect
whatsoever, . . .

.

This is the relevant section concerning
the contents and offence of obsecenity.
Suppose I suggest that a  suitable
definition on the pattern of the U.S.

Code is admitted. Ag I said, it is not
final:

“ lewd, filthy pamphlet,
drawing, painting, representation or
figure which tendg io corrupt the
morals or deprave the tastes of the
community.”

Do you think this definition would
serve the purpose that all of us have

in view, namely, in the name of work'

of art filthy material should not be
allowed to circulate in this country. 1
-want you to think over the wordings
which I have suggested. It is pot a
final word but something which occur-

red to me during the course of the
discussion.

CHAIRMAN: That is a guggestion

.given in the Supreme Court judgment
itself,
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DIWAN CHAMAN LALL: Mr. Manj
mentioned women objecting to  the
sculpture of Venus ge Milan on the
ground that it is obscene and, there-
fore, it must have a saritied round
it. What zbout the lingam-worship?
Do they have a langoti tied round it?
It is really an absurd way of looking
at it.

SHRI A. D, MANI: With great res-
pect to Diwap Chaman Lall, lingam
is worshipped in temples or wherever
lingam is, placed it is a place of wor-
ship. - But suppose it is placed in the
midst of a political meeting organised
by one of the political parties against
the Congress, it would become c¢h-
scene, Ag I said, it depends on the
circumstances of the case,

DIWAN CHAMAN LALL: My
mother used to worship the lingam in
her room.

SHRI A. D. MANI: With due res-
pect I am trying to go a long way with
the mover of the Bill. But I would
like the witness to answer the ques-
tion that I have put to him. Does he
consider what I have just said now as
a basis of a workable definition? It is
a lewd or filthy object which is not
a work of art at all “which tends to
corrupt moralg or deprave the tastes
of the community”, The word “com-
munity” is taken from the Supreme
Court judgement. Do you think that
it is a workable basis or definition?

DR, MENON: As you earlier said,
I agree that under the cloak of “art”
you must not let gny one get away
with a filthy and lewd work.

CHAIRMAN: That is ag a whole.
DR. MENON: Yes, as a whaole,

SHRI A. D. MANI: One more point.
You are agreed on the point that
lewd and filthy objects should not be
allowed to pass as work of art.

CHAIRMAN: He is

i conditioning
it ‘under the ploak”. :



SHRI A. D, MANI: You will have
10 put it in 5 proper phraseology.

DR, MENON: If it is 3 work of
art, then those elements do not come
into it,

SHRI A. D. MANI. That has heen
the whole idea. There is no rigid
standard test for art. -

SHRI K. K. SHAH: Dr. Menon says
that a real work of art cannot b= of
that type.

SHRI A. D, MANI: Now I go on to
the clause in the Bill. The clause
gays, “meant for public gozd”, We
have had an expert opinion of a great
lawyer in our country. He said that
the intention of a person was of no
material consequence in prosecution
for obscenity., The intention may he
goog but the effect may be bad, The
Chirman as a great lawyer himself
would agres with what the Jlaw courts
have said. Supposing the words
“meant for pub’ic good” is dropped
altogether, it would be in conformity
with the law as it stands now beciuse
thre intention is pot of material eon-
sequence as the effect that it produces,
Would you agree with the legal opi-
nion that this phrase “meaat for
public z00d” be gropped?

DR. MENON: I woulg like to he
guideg by legal opinion, “Intention”
is an extremely imnortant facter in
human life and human behaviour.

SHRI A, D, MANI: Unfortunately
the law which is blind does not take
into account the intertion, but the
effect of it, The lawvers who are pre-
sent here and the Minister of State
for Home Affairs also knows that the
intention perhaps plays a part in re-
ducing the severity of the sentence
but not the offence.

DR. MENON: I know nothing about
1aw but I have a'ways fe't that if a
man did not intend to kill a person,
but killed him ....

SHEI A. D. MANI: He goeg in for
culpable homicide.
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SHRI K. K. SHAH: There iz the
extreme case of a mother suffering
from gn incurable disease for move
than 12 months ang the son bzing un-
able to bear it shoois her. It is argued
that it may be that he is tired of
serving his mother arg therefors he
shoots her, The effect is that the
mother js shot, His intention may be
to save the mother from agony.

DR. MENON: Suppose the intention
is to protect gne-self, then isr't the
intention relevant?

SHRI K. K, sHAH: There are cases
where the intention can be dangerous.

SHRI A. D. MANI. In clause 2 it
js said: “For Bona fide purposes of
science, literature.” The word occurs
in regard to nainting ard so on, The
word ‘bong fide’ has occurred in regard
to matiers which are now of archazo-
logical and historical interest. We
need not go inte why that word is
put in at all in 1925. There ig just a
possibility that the word ‘bona fide’
may be usel by those prosecuted for
obscenity for defending themselves in
a prosecution by saying: T did it for a
good public bpurpose’. In fact tha
‘Indian Obszerver’ always says that it
stands for morals of the community,
that it is publishing all the materials
iri order to exnose the vices of the so<
called higher brackets of the society
in order that the country may become
worth of Rama and Sita. If the legal
interpretation is that the intention is
not of material consequenc2 would you
mind the word ‘bona fide’ being
dropped altogether and the clausé
reading ‘for purposes of science, lite~
rature, art or any other branch of
learning’? Why should you put in
‘bone fide’? It may be mala fide but
if it served art, it should stand. Would
vou mind that being dropped?

SHRI K. K. SHAH: He s2id: Tt

cannot pass under the cloak of art’

and so the word bona fide becomes
lately of no great importance,

CHAIRMAN. That is one of the
evider~e—bona fide—as suggested by
the witness,



SHRI JAISUKHLAL HATHI: I
understand that you have real a
number of books, Can you cite from
yous experience any instance where
books which you consider pieces of
art have been banned in India as be-
ing obscene? Have you come across
any book publication, piece of art or
photograph or painting which you
consider or others consider as pieces
of art that have bzen banned in India
as obscene?

DR. MENON: Yes “Lady Chatter-
ley's Lover” 1 consider that a great
novel.

SHRI HATHI: Therefcre you think

some protection should be granted
to pieces of art.

DR. MENON: Yes.

.SHRI HATHI: Have you come

across publications which you consi-
der as obscene that have notf been dec-
Iared obscene or banned?

DR, MENON: I have found some
at variousg levels but I cannot give
particulars, But there are such publ-
cations.

SHRI HATHT: So while it is necas-
sary to relax the law but it ig also
necessary fo tighten the law about
obscene literature?

DR. MENON: Yes.

SHRI HATHI: Have you read any
books or magazines which you con-
sider as pieceg of art but which you
would hesitate to put in the hands
of children? It may be 3 piece of art
to a mature mind but you wou!d nct
like it put in the
children,

DR. MENON. Yes,

SHRY HATHI: Would wyou like
“Lady Chatterley’s Lover” t{o be
placed in the hands of young children?

DR. MENON: Young children, per-

haps not,

hands of young .
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SHRI HATII: Why not?

DR. MENON: Because they may
not see the greatness or the validity
of it as a novel but will only pick
out little odds and ends of it out of
context,

SHRI HATHI: Therefore you contri-
bute to the idea that what may not be
obszene to a particular individual un-
der particular circumstances may, be
obscene to others?

DR. MENON: Yes.

DIWAN CHAMAN LALL: You know
during the evidence that was given in
the Lady Chatterley’s Lover ease, this
specific question which Mr. Hathi has
put to you was put to experts and
to clergym:on and their reply was that
they would not mind their children
reading it and then discussing it with:
their parents,

DR. MENON: I said ‘ittle child-
ren’. 1 will not mind my 18 year
ocld daughter reading it, but g little .
child who may not be able to under-
stand what love or sex is, will only
find ugly passages in it.

PANDIT S. S. N. TANKHA: The
Film Censcr Board often rejects cer-
tain portions of films and they are
made to bz deleted. Is there any set
formula for such rejections and what
is the guideline for it?

DR. MENON: I have very little to
do with the Film Censor Board but
they have certain formulae which they
do follow but there are probably even
more ways of getting round the res-

trictions. This is the difficult thing
about Film Censoring.
PAND™T TANKHA: Is there no

guideline that certain portions to which
exception is taken is so done on the
ground that they consider it would be
against the public morals to  exhibit
that portion?



DR. MENON: If you mean by mcrals
things primarily associated with sex,
yes; but the wo:cst immorality in the
films that we often see is 3 degradation

_of taste and the inculcation of attitudes
which are low and vulgar. So it is a
wider problem than narrow  “gbsce-
nity”.

PANDIT S. S. N. TANKHA: Wil
you not agree that such considerations
which compel the Board of Censors to
delete certain portions should also be
taken into account when judging whe-
ther a particular book should or should
not be prescribed or whether, or not
it should be considered obscene?

DR. MENON: Yes, but my point is
that the applicalion of these principles
is only wvalid to a work of art, where
the intention of the person, or what is
at the back of the mind of the author,
is very important. But, unfortunately,
the film is rarely a work of art; films
which are works of art are few and
far between—that is the trouble; It is
mostly a commercial venture and a
long time may have to pass before it
is highly developed and before we
may be able to judge which films are
works, of art, and which not. So the
application of certain principles rele-
vant to works of art may not apply
to commercial ventures,

DIWAN CHAMAN LALL: May I
continue asking 5 few more questions,
one or two questions? Now, Mr,
Menon, please tell us if you have read

La Garsonne either in English or in
French.

DR, MENON: I have not.

D:WAN CHAMAN ILALI: Have

you read the Tropic of Capricorn and
the Tropic of Cancer?

DR. MENON: Yes.
DIWAN CHAMAN LALL:

Now would you consider those two
works, Tropic of Capricorn, and Tropic
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of Cancer—would they be liable, un-
der the present law as it exists, liable
to confiscation as Lady Chatterley’s
Lover has been?

. DR. MENON: Yes, as the law exists
here, it would be.

DIWAN CHAMAN LALL:

Have you read Peyton Place?

DR. MENON: I have heard about
it but I have not read it.
DIWAN CHAMAN LALL:

This is also 5 book which ordinarily,
if the Government so decided, or the
executive authorities so Jecided, could
be made liable under the law as it
exists today. Now I mentioned Chau-
cer; I mentioned Shakespeare. There
are portions of Chaucer, and portions
of Shakespeare, which ordinarily
would come under the ban if the law
is not changed.

DR. MENON: That is correct.

CHAIRMAN: Do you want to put
any question, Mr. Dahyabhai Patel?

SHRI DAHYABHAI V, PATEL: No,
Sir.

CHAIRMAN: We are very thankful
to you, Dr. Menon, for telling us
your experience and your knowledge
in this matter. Your evidence has
been very helpful to ws, and I thank
you on behalf of the Committee and
myself,

DR. MENON: Thank you for the
compliment, 1 thank you, Sir. "

(The witness then withdrew.)
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(Shrt Mohammad Fazl-ur Rahman
was calleg in.)

CHAIRMAN: I think we may begin
now since we are all here.

May I introduce the witness to you
all,. Mr. Rahman has been the
Director of the Radio as well as Direc-
tor of Publie Instruction in Hyderabad.
He i3 a writer of repute in Urdu. He
is at presont Pro-Vice-Chancellor in
the Muslim University. Aligarh,
"Though Mr. Rahman has been in the

official line he has always been very
helpful on all national issues even
though be was in Government service,

We are very glad to have you here.
Mr, Rahman and I welcome you.

SHRI
RAHMAN:

MOHAMMAD FAZL-UR-
Thank you, very much.

CHAIRMAN: I hope your experi-
ence will help us in the delicate matter
that is for consideration before us now.



Mr. Rahman, this is all confidential,
I mean what is said here and it cannot
be published, though it will be open
to Members of Parliament. If you
want any fusther steps to be taken,
that is to say, if you want anything to
be kept in still greater confidence, you
may suggest it,

SHRI RAHMAN: 1 hive none.

CHAIRMAN: You must have seen
the amendment that has been moved
by our esteemedq colleague Diwan
Chaman Lall and also the history of
this subject, as also the recent deci-
\gions on the book Lady Chatterley’s

er and the previous decisions. These

d some of us to think in

) Ae Kalidas iaiderin_g wl}ether the pre-

sent law u.. ..hexists is adequate or

‘whether it needs “nodification, I mean
modification on bofh sides.

SHRI A. D. MANY: SIir, you ‘were
good enough to say Yhat the evidence
tendered here will be\confidential. We
are under the obligatioh to place the
- text of the evidence bkfore Members
of Parliament. The dvidence given
before a Select Committee is always
published. It is confidential only to
this extent that what i said here
should not be publisheq in the news-
papers. But all the evidence will be
placed before Members of Parliament,

CHAIRMAN: Yes, the evidence will
e open to Members of Parliament. 1t
will be placed before the House.

SHRI A. D. MANI:  Before both

Houses of Parliament.

CHAIRMAN: Yes, both Houses of
Parliament.

SHRI BHALERAO: May I clarify
the position? The position is like this.
The evidence tendered by the witness
is confidential in the sense that the
witness cannot say to the Press what
has been stated before the Committee.
It cannot be given to the Press before
it is laid on the Table of the House.
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But when it is laid on the Table of

. the House then it is a public docu-

ment and anybody can make use of it.

Another point is this. If the witness
has to say something which he consi-
ders to be very confidential he can
point it out to us and of course, it will
rest on the Committee to treat it as
confidential or not. It will be within
the discretion of the Committee to de~

- cide the matter.

CHAIRMAN: Now we would like
to have your views on the subject,
whether the Jaw as it stands should be
modified or not.

SHRI RAHMAN: Personally I think
as has been. referred to in the proceed-
ings also, the need for an amendment
was felt on account of the controversy
that raged on the book Lady Chatter-
ley’s Lover. That book was proscrib-
ed for a long time in England and
about 4 years back the ban was lifted.
Then the publishers here tried to put
it into the market and then the court
cases went on against them and then
jt resulted in the Supreme Court deci-
sion upholding the lower court’s deci-
sion, I think this is the only important
case of a recognised book of high liter-
ary merit which had been banned in
one country while the ban was with-
drawn in another counfry, namely, the
country of its origin. This has led to
a feeling, 1 think, that there is some-
thing wrong with the present section
of the law dealing with obscene matter
in literature, Otherwise, as a preblem
it has not been felt that there is any
such urgent neeqd that the present law
is not in 7 position to deal with obvi-
ous cases of obscenity either in print,
in printed word or in pictures or in
other forms of art. In India from
what I know of the present day litera-
ture which is being imported from
America and England as well as which
is being produced in different Indian
languages here certainly the climate of
opinion in this country has changed
and there is a lot more freedom of ex-
pression with regard {o sex and other

-matters than there was for instance 30
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or 40 years ago and yet at least I have
not heard of many cases brought
agains{ these publications or these
journals or the printer or publisher or
the importers of these books which
dea]l with sex matters so frankly that
perhaps some thirty or forty years ago
there might have been 3 hue and cry
in India if anything like that had
appeared in print. That is one thing.

There is another thing with regard
{o the pictures that we get and the
pictures that are being produced. As
is well known everything nowadays
from literature, from art to zdvertise-
ments has been tinged with sex
appeal and that is becoming a problem
for our younger generation. As it is
I wonder with or without obscenity
whether it is a healthy thing for any
nation to feed its young men and
young women with so much of sex as
to make them feel that nothing else
matters in life. That is my view in
general,

Now with regard o the other ques-
tion of a great work of literature or
art being banned because of certain
cbscene passages in it if the trying
magistrate or the judge is incapable
of appreciating its literary value or
has got a moral outlook which attaches
too much importance to these free ex-
pressions which are known in certain
conditions as obscene, as far azs that
is concerned, my own personal opinion
in a general way I will give. Of course
I will speak about the Lady Chaiterl-
ey’s Lover also which 1 have read—

the unexpurgated material—and
I will give my opinion about
that also. There has been a
big controversy about that book

and many well known critics have ran-
ged themselves on one side or the other
and it is rather difficult for those who
have not read the book to know whe-
ther actually there was any justifica-
tion for banning it in India. I feel that
great literature or great art, if the
writer or the artist has recourse to
obscenity in it, is being blemished to
that extent. That the value of the
literature or the art has been recognis-
ed in spite of that is 5 merit not of
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the obscene passages in it but of the
book as a whole which overshadow
these small passages which are known
as obscene. So the higher the piece of
literature the less has been the obscene
material in that. Shakespeare is often
quoted. If you read a whole play of
Shakespeare there might be that way
half a dozen lines incidentally cccurz-
ing in places which might be regarded -
as obscene and which many producers
omit when they produce plays. Even
now . . .

CHAIRMAN: You mean to say that
we should take a work of a:t or htera/
ture and find out whether as a wb”
it is really a work of art or~
obscenity preponderates ~
right?

SHRI RAHMAN: That is only part
of it. - What I feel is the greater the
artist, the greater the writer, the larger
the chances of his avoiding obscenity
because as an artist or a writer he feels
that obscenity is a blemish. He might
have an obsession with sex but his ex-
pression will be such that he will not
give occasion to make the critics feel
that he has stooped down to vulgarity.
I will quote the instance of the “Lady
Chatterley’s Lover” which I read in the
origina] and I felt that it was certainly
a very high work of literature though
not as high as it is claimed to be by
some people and I felt thai as those
passages had not been there it would
have bsen a greater piece of literature
than it is. Those vulgarities had per-
haps been indulged in deliberately to
Push up the sales of his book or be-
cause of his morbid . . .

SHRI K, K. SHAH: And the four-
letter words,

SHRI RAHMAN: Yes, the four}
letter words. Ang I think lf an expur-
gated edition is published in the
country it would do more credit to the
author and it will give more enjoyment
to the readers. That is my opinion
after reading that hook.



I have known of far cleverer and
far greater literary men than Law-
rence, immortal poets in Persian, For
instance, I will quote Jamin who has
described in his Yusuf Juleka such in-
timate scenes of sexual intercourse gnd
yet the language is so poetic and so
beautiful that there is not one vulgar
word in it, not even a word. People
who have read will know it abounds
in love of all kinds, mystic love,
romantic love, human love but all
those passages ae in their place and
the result of reading ‘the whole book
is an ennobling feeling. That kind of
high literature does not indulge in the
kind of phrases I find in the book of
Lawrence.

SHRI K. K. SHAH: For example,
Kalidas in Meghdoot where he gives
the description of the woman with a
light covering on the body.

SHRI RAHMAN: Yes. Many great
works that are far greater than this
controversial book, Lady Chatterley’s
Lover, have described equally intimate
scenes in language which does not
offend sensibility. That is one thing.

Now the other thing which is before
this Committee and about which you
wanted my opinion is whether under
the present law there is such a wide
possibility of literature or art of good
quality being banned by not so very
artistic-minded or literary-minded
judges and magistrates that unless the
law is changed or amended it would
cause great handicap to the writer or
the artist. Personally in practice I do
not think many literary works of merit
or art—I do not know much of art—
have bBeen banned in this country to
justify this feel.ng that unless the law
is amended our literature” ngugyt will
- suffer. Secondly, as far as legitimate
" bounds are concerned, because of the
. mport and influx of literature from
America and England where there 1s
legally even far more freedom on
account of the recent legisiation which
has affected the outlook of both writers
and readers, in our own country, take
for instance the stories that are writ-
ten nowadays. 1 leave out poetry
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because poetry has not been affected
and poetry naturally is lyrical and
philosophical in our country. So it is
in only the novel and the short stories
and in the magazines also where short
stories are given, I find a marked diff-
rence between for instance the kind
of freedom which was availed of by
writers some thirty years ago or forty
years ago and the freedom of expres-
sion that the present-day writers in
India enjoy. -

SHRI K. K. SHAH: Why do you say
thirty years? Why not say 15 years?
Don’t be modest.

CHAIRMAN: Do you think that
“Lady Chatterley’s Lover” glso is a
piece of art and the literary people
would think that it was wrongly ban-
ned?

SHRI RAHMAN: That is a matter
of opinion. Now you may say  that
Kamasutra which is banned in English
is not banned here and in England they
may say that Kamasutra is not banned
in India whereas it is banned in Eng-
land, I bave read that book also and
except that the author does not use
vulgar language—there is a slight

difference of emphasis in the
outlook and mpurpose—the diffe-
rgnce is not very great but
certainly the tone—it iz not
merely the language in the work of

Lawrence—his whole attitude towards
this part of human life, his extreme
cynicism that has to be noted. I do
not know if people have felt how
cynical he is not only to that gentility
and nobility which he wanted to ex-
pose—others have exposed it in far
better and far more decent man-

‘ner, but also to the conventions or to

the prejudices, gs I would ecall them,
in the human approaches which are
valid for their own sake, because they
have a place in the cultural life of a
country. You cannot have an absolute
prejudice Tor or against a certain thing.
He is very cynical in that book. As
I have mentioned before, those passag-
es have marred the book. I do not
take such g crude view of things that



any kind of unconventional discussion
of sex life or sex passages should be
regarded as indecent or as obscene,
Personally, as an explanation of my
own attitude, I feel that nudity in art
is unavoidable because when there is
portrait painting, you cannot paint a
woman or a man with clothes on. You
will then be painting only the clothes,
You cannot have statues like that.
Nudity of mind and nudity of soul is
unavoidable in literature. Unless you
place a naked soul before the reader,
you are not a great literary man,
Therefore, that kind of nudity, whether
of the mind or of the body, which
some people who are extremely con-
ventinal or old-fashioned might think
to be obscene, I personally think, is
not obscene. It is an essential part of
literature and art. In spite of that
with regard to these particular passag-
es, I felt that these are not artistic,
There is always difference of cpinion,
as I have mentioned, One book is
banned in India ang not banned in
" England. Another of the same type is
banned in England and nof banned in
India. That kind of difference Wwill
always remain between judge and
judge, between man and man, bhetween
country and couniry and between
writer gnd writer,

CHAIRMAN: What is your opinion
about some of the literature which is
obscene, but still does not come with-
in the grip of the law? For instance,
you must have seen seme magazines
like the “Observer”, the “Confidential
Adviser” and things like that.

SHRI RAHMAN: I am afraid I
have not seen them. I have only
read some novels and stories and not
these “magazines.

SHRI A. D. MANI: Here is one
¢coPY of a magazine which I want the
witness to see and which contains
objectionable passages. I will give

something more today. That is not
art,

SHR.I RAHMAN: (After seeing the
'rfwgazme) Some might overdo it a
little, but the whole technique of
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modern advertisement is based on sex
appeal, whether it is an advertisement
about soap or an advertisement about
some clothes or fabrics. They give the
public what it wants, I do not blame
the film producers. I do not blame the
writers, If they do not do like that,
they do not have that kind of market.
Every producer knows that he has to
give a very good dose of sex appeal
His heroines need not know acting,
his heroines need not be beautiful,
but they must have sex appeal. You
ask any producer and he will tell you
that because of the sex appeal they
are making money., It is a very
decent kind of prostitution.

CHAIRMAN: Do you not think that
they are overdoing it?

SHRI RAHMAN: Naturally, because
of competition. When there is compe-
tition one has to outdo the other.

CHATRMAN: In the best interests of
the society, how wlil you control this
unhealthy competition? Now you are
a Professor and a Pro-Vice-
Chancellor. .

SHRI RAHMAN: It is an unfortu-
nate thing, but it is a different matter
as to how to stop this practice. Now,
already the Indian film industry has
a grouse that there is discrimination.
Under the guise that there are differ-
ent social conventions between the
West and the East, things are allow-
ed in Western films which will never
be allowed in Indian films. They say
that it is diserimination against them.
Perhaps you might also have come
to know about it. The remedy for it
is something far more expensive and
far more drastic. The remedy for it
is for the State to have a film enter-
prise under which high quality films
would be produced. In the beginning
it may not be appreciated by the
public, but gradually, in the course
of ten or fifteen years, they would
come to like it. It needs a very big

- artist and a very big writer to have

general and universal appeal, with_—
out using cheap methods. An ordi-
nary writer has a temptation to have



recourse to cheap methods in order
fo make money. He
great writer, 1f a mediocre tries to
become a high-brow, he produces a
dull picture. Not all can be Tolstoys,
not all can be Goethes. Mediocres also
exist and in order to make a living
they resort to cheap methods.
produces cheap films.

CHAIRMAN: Now, I would request
some of my colleagues to put ques-
tions 1o you.

DIWAN CHAMAN LALL. Mr. Pro-
Vice-Chancellor, first of all, would
you tell us what is the difference
between a Vice-Chancellor and a
Pro-Chancellor?

'SHRI RAHMAN: Both are digni-
taries without any executive powers.
Of course, the Vice-Chanecellor has
got executive powers and the Pro-
Vice-Chancellor acts as his deputy,

DIWAN CHAMAN LALL: Could
you tell us where you were educated?

SHRI RAHMAN: I was
in Hyderabad and in Poona.

educaied

DIWAN CHAMAN LALL: So, you
have not been abroad.

SHRI RAHMAN: I
abroad, but not in connection with
my education. I was attached for
some time to the BBC. T was in the
staff college of the BBC.

have been

. DIWAN CHAMAN LALL: First of
all, I would like to thank you for
your very kind enunciation of what-
ever you have told us. May I take
that statement of yours up and ask
yvou whether you have read, apart
* from Zami, the great Persian poet,
"any other part of literature, modern
literature, which is likely to be ban-
ned by any action that the executive
might take under the present law?

SHRI RAHMAN: Now, I read and
did my best to go through “Nlysses”.
but I must confiess—there inay be
something wrong with my literary

is not a very -

He
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aptitude—that I felt bored after go-
ing through a hundred pages. It
was with great difficulty that I could
go through those hundred pages,
whereas I read with relish, I must
say, the other book, “Lady Chatter-
ley’s Lover”, in spite of those blem-
ishes. But in this book I could not
see the points. I know that it is a
famous book, but I could not make
head or tail of it.

DIWAN CHAMAN LALL: Have you
read the last vortions of “Ulysses”
where Molly Bloom sits in the Chamn-
ber . . .

SHRI RAHMAN: No. I have not
read it. My friends ‘gave me the
book, but T could not go through the
voluminous book. Probably the
younger generation can enjoy it.

DIWAN CHAMAN LALI; Tell me
now, would ysu consider “Ulysses”
to be a work of art of a work of litera-
ture?

SHRI RAHMAN: Tt might be litera-
ture of a kind which I cannot appre-
ciate, because of a certain sub-cons-
cious fact, because of the obviously
disconnected and incongruous theme
and techmique. I do not know whe-
ther Freud andv other exponents of
psycho-analysis meant exactly that
kind of thing. I know that that book
has influenced modern literature far
more than anything else. There is a
kind of admiration for the author,
because I have heard so much about
him. But I was disappointed in this
way that I could not read the book.

DIWAN CHAMAIN LALIL: Anyway
You did not go through it

SHEI RAHMAN: I just went
through a hundred pages.

DIWAN CHAMAN LALL: Would
you consider “Lady Chatteriey’s
Lover” as work of literature?

SHRI RAHMAN: I consider
a work of good literature.

it as



DIWAN CHAMAN LALL: Have you
read the “Tropic of Cancer, Tropic of
Capricorn”?

SHRI RAHMAN: No, I have read
another bgok “Lolita”.

DIWAN CHAMAN LALL: What do
you think of “Lolita”?

SHRI RAHMAN: I think there is
far less kind of that stuff than there
is in “Lady Chatterley’s Lover”

DIWAN CHAMAN LALL: You like
“Lolita”?

SHRI RAHMAN: I think “Lolita”
will be less objectionable for any
court of law,

DIWAN CHAMAN LALL: Now in
that edition there are scenes, for
instance, where the nymphet gets
hold cof the man where he mastur-
bates?

SHRI RAHMAW: Not in that edi-
tion which I read. Perhaps it was
an expurgated edilion,

DIWAN CHAMAN LALL: Now the
real proper edition of Lolita, would
you consider that as a work or litera-
ture?

SHRI RAHMAN: I do not know
what those expurgated passages mare.
In spite of those passages I would
consider that a work of literature,

DIWAN CHAMAN LALL: Would
you consider that under the law as it
exists today that book would.be ban-
ned if the executive attemptied to
bring a case against the author or the
publisher or the bookseller?

SHRI RAHMAWN: As far as that is
concerned, I am afraid I must say
another thing which I 1feel &about
these things. I personally feel that
more than the law 1he individual
ouilook and opinion of the reader and
the critic or the frying Judge would
matter in cases where a decision
should be taken if a particular thing
should be banned or not. Under the
existing criminal law or after the
amendment which has been proposed
this situation I feel will not changa,
even after the amendment. As
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regards expert opinion also, whether
you take it under the present eivil
procedure or after the amendment as
proposed , it is the most indefinable
and the most coniroversial part of the
whole thing as to who is an expert
and who is not, because every writer
and his supporter would claim that
he is an expert whereas his opponents
would say that he has no place in
literature. We know as a matter of
fact how many well known writers
are cried down and liow many insigni-
ficant scribblers are raised ta tha
high pedestal and declared as emi-
nent.

DIWAN CHAMAN LALL: What 1
am driving at is this, that under the
law as it stands today, it is a law that
was passed in the year 1924 and I
happened to be a Member of the
Legislature at that time and Mr.
Jinnah opposed me when I asked for
this particular exermption which I am
asking now in this amendment Bill.
Then Mr. Jinnah opposed me on the
plea that there was ne third" class
magistrate dishonest enough ov igno-
rant enough who would ban = real
work of art. But we have seen, es
you have admitted yourself, that
“Lady Chatterley’s Lover”, is 5 work
of literature, great art, yet it has
been banned in Indie, Is it not sc?

SHRI RAHMAT: It has been ban-
ned in India. It has been banned in
the home country for many years ...

DIWAN CHAMAN LALL: Until
the amendment of the law. The law
was amended in the year 1959 in
Great Britain under which the mat-
ter went to a jury and there was un-
animous verdict that it was not

obseene, It was not covered Ly the
obscenity section of the law. Now
under the law as it stands today

what we are worrird about is tnat
Lady Chatterley’s Lover has actually
been banned. Tt has been banned
actually by the Supreme Court than
which there is no higher authority,
but because of the law existing at the
present moment and since you coasi-
der Lady Chatterley’s Lover to be



a great work of lilerature, would you
believe that there should be some
provision under which Lady Chaiter-
ley’s Lover and novels like that or
literature” of that description is not
banned?

SHRI RAHMAN: { do not Xknow
what this ban wculd imply, As I
have mentioned before, I would

regard an expurgated edition of Lady
Chatterley’s Lover as a better piece of
literature than the one in its original
form, because I ronsider those places
for which it has Dleen banned as
blemishes.

DIWAN CHAMAN LALL: That is
your persondl cpinion. I am very
glad that you empharise the fact that
it is really a matter ¢f the individual,
the way he looks xat the matter just
as you are looking at the matter. Is
that not so?

- SHRI RAHMANWN: Quite so.

DIWAN CHAMAN LALL: Could
we devise some ineans by which such
works of literature, whether expur-
gated or unexpurgated, would be
exempt from the ban which has been
placed by the law?

SHRI RAHMAN: Yes, perhaps

- we could but the danger in that case
would be because works of high

quality are not produced in abun-

dance—it is only once in a generation

that four or fve such books are pro-

duced but trashes sre produced in

abundance—if in order to protect

such things we try to make the law

less stringent than it is, there is a

possibility that thz forces of law and

the judiciary might find it so difficult

to pass sentenccs ia cases of obvious

;ﬁlth being suppiied to the public by

" newspapers, by trash, that it will be
so difficult to control them because

0f these handicaps under which a

clearer .definition of the works of

literary and artistic quality is to bLe
given. That is the danger. In order

to protect one book like Chatterley’s

Lover we might release on the public
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one thousand obscene publications,
and there are thousands of starving
authors here who would not at &ll
seruple to write sny  pornographie,
obscene thing and make some mcney
out of it.

DIWAN CHAMAYN LALL: Lot us
look at another aspect of the matter.
We are seized of that particular mat-
ter. Now the quesiion is very simple.
Does the law as it exists today pro-
vide for the confiseation and elimi-
nation of works of literature such as
“Lady Chatterley’s Lover”, “Ulysses”,
“Peyton Place” “Iropic of Capricorn,
Tropic of Cancer”, “Jami”—I am talk-
ing about the present law; and not
only Jami but as Mr. Shah pointed
out Meghdoot—perhaps you have not -
read that—but “Shakuntala” yecau
have read; there are passages in
“Shakuntala” which would be consi-
dered utterly obscene; not only that -
but the questinn arices whethec parts
of the Bible which is a religious book,
of the “Old Testamanent”, like the
‘Song of Songs, ldt2 the “Song of
Solomon’, the ‘Canicles of Solomon’,
the book of Leviticus, would they
be banned under th2 law as it exists
today? They are 2apable of being
banned under the Iaw, Shouid not -
something be done t2 avoid such a
contingency?

SHRI RAHMAN: I am not a lawyer
my self. But I understand that there
is enough of zase law in the country
to protect works of Literature and of
artistic value just as works of religion
are protected from the application of
those laws relating to obscene mat-
ters. I am not a lawyer and there-
fore I do not know. But certainiy
the manner in whick the decision of
the Supreme Court was given in LLie
case gives a guidance to the judiciary.
Naturally, the Supteme Court's deci-
sions are always quoted. And in.
spite of the fact that that book wns
banned, there could be two opinions
about banning that book in the
country. In its = origin it was banned
for a long time, Shaw’s “Mrs. Warren’s
Profession” was kaazed on the stage.



“Mona Van'" was banned. on the stage.

DIWAN CHAMAN LALL: “Monza
Van” was baaned on the stage aud
at the same time Mrs. Warren's
“Profession” was banned; “Picture of
Dorian Gray”’ was banned. And a
lot of literatures which were produc-
ed which we, the rmembers of this
Committee consider to be litera-
ture of great valuz are, under the
law, capable of being banned. That
is the whole poini. Ihe point is: Can
you suggest something whereby such
literature, such works of litcrature,

© will not be banned? That is the
. erux of the whole matter.

SHRI RAHMAN: [ think this fact
that you have moved an amendment
and the discussion has taken place
will mean that this problem has been
brought into the limelight and would
make people think everyone of them
including the Judges and the lawyers
and the magistrates . .

SHRI M, P. BHARGAVA: The pur-
pose is served.

SHRI RAHMAN: My only point is
this, with certain features like the
examination of the experts, I entirely
agree but the difficulty of examining
the experts remains even today and
will remain even after the amend-
ment, and the question will always
be challenged as to the particular
person being an expert or not.

DIWAN CHAMAN LALL: Do not
“werry about the amendment that I
have put in. What we are asking you
to do is to assist us in devising some
means by which works of literature
would not be banned and any exe-
cutive officer who takes it into his
head to ban ulysses or ban any of
those books that I have named or
ban Jami—can prefer a complaint

straightway against the publishey and
have it banned.

) SHRI RAHMAN: But then there
s an appeal against it and an appeal
in the Supreme Court against the
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High Court's decision, I personally
think—I am speaking - as a layman
both in regard to Ilegislature and
Indian law—I am afraid, if the frying
judges from top to botton take a very
narrow view of things, they can
always interpret a thing, in spite of
the amendment, in such a3 manner as
to ban it,

CHAIRMAN: When there are some
difficulties we amend the law and
try to improve the situation. You
will see that certain exceptions have
been made in this particular section—
for instance, exceptions in religious
matters. ‘Similarly, what Diwan
Chaman Lall has been trying for the
last 50 years is, could we not have
another exception so far as science or
general literature is concerned? That
is the point. Am T right?

DIWAN CHAMAN LALL: That is
qt}ite right,

SHRI RAHMAN: I will again men-
tion. My only fear is that in a vast
country, in an illiterate and develop-
ing country as ours, we might let
loose certain forces if we try to bind
the judiciary still further. You may
have the amendment but it may go
in the opposite direction.

DIWAN CHAMAN LALL: That is
the second part of it, »Mr. Mani,
when he comes to deal with that in
regard to this matter, will bring this
particular matter up. Now, in
regard fo that particular aspect of
obscenity which is pornography——Ilet
us say it is pornography—pure and
simple, it is for the love of gain or
for making money out of such litera-
ture or such art or such writings as
*he case may be, but it may not be
literature; often it is not. 'There is
the qusstion of the “Observer”, a
copy of which was handed over to
you. There is the example of the
“Confidential Adviser™ also published
by the same genileman and as a
weekly, I think . . .

SHRI A. D. MANI: Whenever he

gets a printer and publisher, he does
it.



DIWAN ,CHAMAN LALL: It is
pure filth.

SHRI RAHMAN: 1 know.

DIWAN CHAMAN LALL: The
second part is: you give us some
guidance as to how we can strengthen
- the law regarding purveying of such
articles. How can we avoid such type
of .filth protecting at the same time
works of art, literature and_ science?
For instance, you mentioned “Kama
Sutra”., You have read “Kama Sutra”
which is really the basis of all scienti-
fic development that has taken place
in the matter of Havelock Ellis or
Freud., I remember, when I was a
child of eight, I saw a manuscript
copy of the “Kama Suira” and I was
not shocked. And I did ask my

elders as to what it was all about.
They tried to explain it to me. And
“Kama Sutra” is something that is

basic as far as Indian life is concern-
ed.” A witness has admitted the fact,
when Mr. K. K. Shah put it to him,
that here in India there is a set of
people, a very large number of
people, who worship the Siva Lingam
and nothing is obscene as far as that
is concerned. Now, we are a more
liberal type of people than the Chris-
tian civilisation which owes its origin
to sin where Adam was tempted by
Eve and that origin, sin, has continu-
ed all through the centuries and
decades. We are a much more liberal
people. As for instance, witness
Konarak, witness Khajuraho. They
are not temples any longer but they
were originally temples. And we
are a people who are addicted to this
particular aspect of life. We are a
Jittle more liberal than Christendom
was and yet the law that we have
regarding obscenity is copied word
for word from the British legislation.
And what we are trying to do is not
to upset it but to amend the law
to bring it into line with the British
developments that have taken place
since 1959. Have you any objection?

SHRI RAHMAN: My fear is that
our social developments and our
educational developments have nof
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been on the same lines as those of
Great Britain. So, we have to consi--
der the social conditions of our-
country rather than of countries:
which are far more advanced educa-
tionally. For instance, if the country-
is educationally advanced, naturally
these things are taught to a man in-
different ways. Being an educated!
person, he is able to undersiand, he-
is not amenable to that kind of influ-
ence as an uneducated man is, and a
nation which has got 80 or 90 per
cent of illiterate people, will differ
even among the educated classes.

DIWAN CHAMAN LALL: We are-
governed by religious customs like-
the worship of the Siva Lingam.
Nobody in England would ever
attempt to worship publicly or openly
the sexual organ of the Siva., Here:
we do so openly and publicly. The
point is here we are addicted to some--
thing else. We have some other type-
of civilisation. Why should there be-
a ban on works of art, literature and.
science in India?

SHRI RAHMAN: 1 do not think
there is'a ban here on books of science.

DIWAN CHAMAN LALL: Well, let

that be put to you. Suppose after the
Supreme Court Judgment in the ‘Lady
Chatterley’s Lover’ book, any execu-
tive officer institutes a complaint
against any one of the books, even
against the Bible or against Jami, the
law as it stands today, the books would
be banned.

SHRI RAHMAN: Another thing
which I would like to mention is that
in these matters it is not just the qua-
lity of the work, but far more impor-
tant than the quality of the work is
the intention and the purpose of the
work which determines whether a
thing is objectionable or not. For
instance, if the object is to give medi-

. cal knowledge or scientific knowledge

or knowledge of psychology, that book
should not be banned, For instance,



the medical book which we read in
<our medical colleges for fifty years

.gives all sorts of sex perversities and -

knowledge about sexual life. It gives
all the intimate details about sex per-
-versities. It was prevalent in so many
places but we did not ban it because
the intention was to impart knowledge.
Similarly, in the case of a book writ-
ten on psychology or a novel where the
purpose is not obscenity because
obscenity consists more in the purpose
than in the actual description that is
there, it should not be termed as
obscene. Similarly, a dictionary, for
instance, contains all possible obscene
words but nobody thinks of banning
it because the purpose of the dictionary
is entirely different. Of course, it is
an extreme example.

DIWAN CHAMAN LALL: You think
under the existing law this would not
Thappen.

SHRI RAHMAN: I do not think it
-will happen.

DIWAN CHAMAN LALL: Because
you are not a lawyer. Therefore you
do not know,

SHRI RAHMAN: My near relations
are lawyers and I have some faith in
their common sense.

DIWAN CHAMAN LALL: I am a
lawyer and I have been a lawyer for
a very long time. I would not have
attempted to amend the law if it had
not been necessary to do so under the
existing law, Now can you give us
any indication as to how you would
strengthen the ordinary law against
pornography and obscenity?

CHAIRMAN: Make it more stiff and
morg stringent.

SHRI RAHMAN: I am afraid I can-
not been necessary to do so under ithe
if it is made more stringent how many
hundreds of cases would® ecrop up
which might give a handle to the police
to prosecute many who have escaped
prosecution, As I said, that tendency
in itself is bad.
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DIWAN CHAMAN LALL: Thank
you very much, Mr, Pro-Vice-Chan-
cellor,

PANDIT S. S. N. TANKHA: Mr.
Rahman, from the evidence that you
have just given before us I understand
you are of the view that the present
law as it stands is sufficient to protect
works of art, literature and science and
that there have hardly been any cases
where real works of art, literature or
science have been banned by the courts
and therefore you are of the opinion
that the present law is sufficient to
meet the needs, Now supposing the
Committee comes to the conclusion,
rightly or wrongly, that it is necessary
to change the present law., Mark the
words of the proposed amendment cir.
culated by Diwan Chaman Lall.

SHRI RAHMAN: Instead of think-
ing of an alternative between “public
good” and “works of literary wvalué”
let us put them together t{o guarantee
against any misinterpretation or mis-
use of -that privilege, T would say
“public good and for bone fide pur-
poses of science, literature, art or any
other branch of learning”, Instead of
the word “or” the word “and” should
be used. It would not give the people
an opportunity to explain away their
works that it is for the “public good™.
The book will have to satisfy hoth
these criteria, namely that it is for
public good and it is a work of lite-
rature, )

PANDIT S. 8. N. TANKHA: That
is one aspect of it. Now I would like
to know whether you are of the view
that the addition of the words “public
good” will not create any confusion
and whether because of the use of
these words there is not the danger
that a lot of literature which is at
present banned may be let in by the
authors saying that they have written
it for public good.

SHRI RAHMAN.- If the word “or” is
not changed. It should have literary

value and it should be for public good.
It should be foolproof,

DIWAN CHAMAN LALL: What the
hon’ble Member is asking is in regard
to public good itself. Would such a



vague term not enable authors to bring
mn a lot of literature which ordinarily
‘would be banned?

SHRI RAHMAN: Exactly that is
what I feel. If it is only for “public
good” it would let in a lot of undesir-

~able material in the name of public
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good.. But if you say “public good
and literary value” that would meet
OUr purpose,

Suppose you say only “public good’
an author of an obscene literature can
still say that it is for public good, It
may not be for public good. The in-
tention is s¢ obvious to corrupt the
morals of the public. You might say
that it is written in such a beautiful
style. Therefore, it should not be only
works of literature or art; it should be
both for public good and works of
literature, art, ete. It would be pro-
iecting real works of literature. It is
only pseudo-literary work which is not
for public good.

PANDIT S. S. N. TANKHA: So you
think that by the substitution of the
word “or” by the word “and” it will
improve matters and then by the use
of the words “meant for public good”
a book which is otherwise banned at
Present is not likely te¢ come in under
the heading “public good?.

SHRI RAHMAN: Quite right. One
might prove that the book is a piece
of literary work. But it is not meant
for the public good. The whole inten-
tion is to find out whether the inten-
tion is not pronographic or obscene,
whether it is not written with a dirty
intention. I know cases where writers
with a beautiful command over the
language have written books consider-
ed by them as works of literature
while their own friends thought it to
be obscene literature. Therefore, my

—suggestion would protect this situation,

PANDIT 8. S. N. TANKHA: So you
think changing of the word ‘or’, for
‘and’ will simplify matters?

SHRI RAHMAN: It will make &
difference for the better, if it is decided
to '‘make 30 amendment.
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PANDIT 8. 5. N. TANKHA: Can
you suggest now we should ban lite-
rature of the type pointed out which
are obscene, like ‘The Observer’ and
how can we tighten the law by chang-
ing the present Act?

SHRI RAHMAN: I have no parti-
cular suggestion to offer as regards the
amendment. I should think that more
prosecution should be launched against

. circumventors and if these cases are

advertised it will act as a deterrent,

CHAIRMAN: So you do think that
we need something to control this?

SHRI RAHMAN: In Maharashira
there was a paper which was described
to me by @ friend who was the magis-
irate then and he said that the editor
got a moonth’s sentence for this kind of

writing,

DIWAN CHAMAN LALL: Under
{he law he can be senfenced to 3 mon-
ths maximum. 1f you increase the sen-
tence to 2 years or more then that
would act ag a deterrent? Would it

not?

SHRI RAHMAN: 1 will not suggest
such extreme punishment of 2 years.

CHAIRMAN:
the young minds,

SHRI RAHMAN: Do you think six
months is not deterrent? That is a
matter for those dealing with the
law, Giving discretion does not mean
necessarily going that far and it de-
pends on the magistrates,

It will be affecting

PANDIT S. S. N. TANKHA: May I
ask whether you have geen journals
in the hook stalls with the .caption
For men only or ‘For women onty’
which contain nothing but trash and
which can not still be banned under
the present law?  TUnless we find
some means of tightening the law it
will not be possible to stop the dis-
tribution of such publications. What
is your suggestion for tightening the
present law?



SHRI RAHMAN: I have not seen
those jourmals. If jt is just nudity al-
most all magazines coming from the
West are so in abundance.

CHAIRMAN: If they are so you feel
that the law needs tightening?

' SHRI RAHMAN: Yes. I personally
think that even without this pornogra-
phy or obscenity there is too much of
this for commercial reasons that can
be regarded as healthy. It is to the
exclusion of art or literature, in movies
and even in advertisements. The con-
centrated effect of this kind of bombar-
ding the youth with this kind of sexy
literature and advertisement ig bad.
Individuvally it iz nothing. If a boy
reads one novel among a dozen it does
not matter but if there is nothing else,

then his sense of values undergoés a’

radical change. Teo him this appears
to be the only thing worth in life.

CHAIRMAN: That has to be cont-
rolled?

SHRI RAHMAN: Yes.

SHRI K. K. SHAH: First of all I
must thank you. You have a clear
idea and you have explained in a very
clear way. I want 1o ask two or three
questions. First{ is about Lady Chat-
terley’s Lover. There are 13 instances
of sexual corgy described in that book
and if 12 out of them were removed
there would have been no occasion for
the book to be banned. Take those 12.
‘Would you not describe them as indi-
cating obscene?

SHRI RAHMAN: I would. As a
matter of fact I first read the expur-
gZated edition without knowing that it
was expurgated. Then I told my
friends: ‘What is wrong with this
book?” That was 25 years ago. Then
I was told it was an expurgated edi-
tion. Then some years ago I reagd the
unexpurgated edition. The expurga-
ted edition as a literary art was
superior to the unexpurgated, If that
book had succeeded in spite of these
blemishes it is a compliment to the
writer,
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SHRI K. X. SHAH: The second.
question is, there is an attempt, even
though the intention given in the
beginning is that a crippled man.
should accommodate his wife so far as-
her sexual demands are concerned, but.
when you read those 12 instances that
intention is replaced by the fact that
he wants to prove that a gamekeeper
is able to provide a tremendous type of
sexual variety in comparison to a man
higher up in the society. This is much
more objectionable. :

SHRI RAHMAN: So I said the cyni-
cal attitude towards the respectable-
classes. There have been people who-
have had that kind of attitude but it
is for different reasons that they have
exposed them.  Writers glike Shaw
have exposed this kind of thing but
not in this manner, This is a kind of
extreme low minded cynicism.

SHRI K, K. SHAH: Therefore bet-
ween art and science and extreme
obscenity if the balance tilts in favour
of obscenity then would you agree
that it should be treated as obscene
rather than as a piece of art?

SHRI RAHMAN: That is an entirely
different matter because I would still
regard the work of art in spite of obs-

" cenity as art and simply point out that

these are blemishes but for them the
book would have been better but whe-
ther it is to the banned or not, de-
pends on the conditions in the country.
In India I would think that at present
the risk of being as liberal as in

America or England would be a little
top much.

SHRI K. K, SHAH: Would you per-
mit the so-called piece of art or litera-
ture to be a cloak for hiding extreme
type of obscenity?

SHRI RAHMAN: Of course I do not
remember the name. They are not
famous writers but I read some no-
vels recently imported from America.
; found as compared to what was be-
Ing written the amendment of the law
has released wvarious forces. They
have passed beyond control, The USA



might realise after some time. After
all public opinion has to take shape
.in the changed circumstances. I have-
not read much of these but in the few
books that I read even by women writ-
ters, T found that there is far more
use of words unconventional and inti-
.mate.

SHRI K. K. SHAH: 5o yod are not
.in favour of this . .

SHRI RAHMAN: Not in favour of”

that thing but, otherwise, in favour
-of everything that could be described
-and described with relish.

SHRI K. K. SHAH: 1 have asked
this question because I want to provide
-a little background for the next ques-
tion. The next question is this. There
are two ways to examine; first, exa-
mine whether it js obscene, and then
examine whether the demands of art
and literature make it imperaiive to
tolerate that obscenity, or, second,
examine whether it is g piece of art
or literature and forget obscenity. I
‘hope T have made it clear., You exa-
mine whether a piece is obscene and
then examine whether the demands of
art and literaiure make it imperative
to tolerate that obscenity, or examine
whether it is a piece of art or litera-
ture and forget the obscenity, how-
ever vulgar it might be. Which
approach would you prefer?

SHRI RAHMAN: I will have one
<riterion. I will see what the purpose
of the book is. If the purpose of the
author in writing the thing—leave
alone science—in writing the literature
if the purpose of the novel is to depiet
certain aspects of human life which,
ultimately, and in the end, would en-
lighten the reader and also inspire him
as regards certain feelings with regard
to 1ife, such as social life, and in that
background these passages occur—
naturally the whole book would not
be full of these passages, otherwise
the purpose of the author will not be
served—then I would regard it as a
piece of literature because, as T said,
the intention of the author is not ob-
scene, that is, the intention is not to
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exhibit his Jower passions in the book,
or to bring it out purely for merce-
nary reasons to clock over these
things, the intention is not to be cyni-
cal about the decencies of life, but
the author has some great psycholo-
gical motive behind him @and as part of
that he has to, he cannot do otherwise,
he has to show these aspects, I mean, -
if we find that the purpose is different
from what the passages by themselves,
wou'd lead to, we should regard 1t
as a piece of literature, never mind
what obscene passages occur,

SHRI K. K. SHAH: May I inter-
pret or paraphrasg it in this way? To
the extent it is necessary to interpret

art or literature, obscenity should be
tolerated,

CHAIRMAN: 1If it is a piece of art.
SHRI RAHMAN: If the purpose of
the book is . . .

SHRI K. K. SHAH: The purpose is
always judged from the effect. .

CHAIRMAN: The purpose is to be
seen from the totality of it.

SHRI RAHMAN:
book,

SHRI K. K. SHAH: In the case of
the “Lady Chatterley’s Lover”, the
purpose is quite different in the begin~
ning; the mind of the author is quite
different in the beginning, but then
you find that the effect is quite diffe-
rent, For example, I have got another
book, which my friend, Diwan Chaman
Lall, has taken, and it is “Lady
Chatterley’s Daughter.”

DIWAN CHAMAN LALL: Six mil-
lion copies were sold of this particular
book; three millions were sold in
England because of this taste which
it creates

SHRI RAHMAN: There is another
thing; the publishers themselves some-
times encourage this thing.

Of the whole

SHRI K. K. SHAH: Here you will
find . . . I won't say it is obscens,



but surely nobody would say that the
author has gone even a step further
than what is necessary to make it a
piece of art or literature.

DIWAN CHAMAN LALL: May I
also add to what Mr. Shah is saying
that in the “Lady Chatterley’s Lover,”
out of 100 odd pages of the book, only
30 pages of that book deal with these
sexy aberrations, ony 30 pages?

SHRI K. K. SHAH: But I differ
from Diwan Chaman Lall so far as
the Supreme Court judgment is con-
cerned; I agree with the Supreme
Court judgment.

DIWAN CHAMAN LALL: They
had no choice.

SHRI K. K. SHAH: But that diffe-
rence apart, the purpose of both of us
in asking this question is the same,
namely, to the extent it is necessary
to interpret a piece of art or litera-
ture, to enhance the value of that
piece of art or literature, obscenity
may be tolerated, but if it detracts
from the value of that piece of art or
literature, obscenity should not be
tolerated.

SHRI RAHMAN: 1 agree with you.

SHRT K. K. SHAH: Thank you
very much, One more question, and
I have done, and that question is this.
Will you kindly tell me who has been
responsible for cultivating this taste
among the present generation? Which
factors have been responsible?

SHRI RAHMAN: It is a reciprocal
phenomenon. There are these agen-
cies that cafer 1o the public taste,
which say, “Give the public what it
wants” and they develop that taste
and also make money in the process.

SHRT K. XK. SHAH: I will ask you
this question also, Don’t you think
that the mass media has been respon-
sible for this taste of the generation
which likes sexy films, and no film
will have box wvalue unless it has sex
portrayed in it? -

SHRI RAHMAN: It is true.
SHRI K. K. SHAH: Thank you.

SHRI A. D. MANI. Mr. Pro-Vice-
Chancellor, may I ask you whether
judgment on questions of art and li-
terature should be conditioned by the _
good of the community? For exampie.
I will illustrate what I have in n:ind.
There may be a novel or book which
it of high literary value, but if it
creates a communal riot and creates
law and order problem, would you
agree that whatever might be its ite-
rary value, some action will have to
be taken?

SHRI RAHMAN: Certainly I en-
tirely agree with you; public good is
the supreme test for any kind of art,
literature, politics, ethics, everything.

SHRI A. D. MANl: Now, while T
do not believe in prudish literature, T
have seen that the values of the youn-
ger generation are disappearing; there
is widespread indiscipline. There is
more seX crime in the capital, in Delhi,
as Mr, Hathi will say, than there was
ever in the past, during the British
days, There are cases where young
students catch hold of girls going on
the road, put them in a taxi or scooter
and take them home, While you may
appreciate that the Lady Chatterley’s
Lover ijs a work of literature, would
you at least envisage the possibility
that, if that book falls into the hands
of a man without your cultural level

and background, it might be a source
of mischijef?

SHRI RAHMAN: Well, I have said
something to that effect in different
words. I have said that at the pre-
sent time, when the leve] of develop-
ment in India is still Jow, we have
got to be very careful to guard against ..
the spread of obscenity. Not only
obscenity; I have gone one step fur-
ther and I have said that, even with-
out obscenity, this king of concentrat-
ed sex appeal from all quarters, from
all means of communication, from all
media, js verv harmful.
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SHRI A. D. MANI: I am directing
my questions to the need for stiffening
up that particular section of the Penal
Code. I want to lay all my cards on
the table. I will come to this guestion.
If it is manifestly and demonstrably
proved to you and to other persons
who are interested in literature and
art that the kind of material which
has come into circulation has created
a serious law and order problem,
would you allow the absolute test of
literature to stand aside and let the
needs of the community be taken
into account? I have read the book
Lady Chatterley’s Lover and I did not
admire it myself. T thought that the
book was a little crude. But if it
falls into the hands of persons who
do not have the cultural background
that you or myself have, then it might
create a serious guestion or situation
for the Government. Would you
agree that in these matters the autho-
rities and public opinion should have
¢he final judgement in saying if fur-
ther restrictions are called for?

SHRI RAHMAN: Certainly, Always
public opinion and the authorities are
the final judges.

SHRI A. D. MANI: T want you to
examine this. You must have seen
some of the photographs published in
the journal called. “The Indian Olser-
ver.”

SHRI RAHMAN: What is the name
of the journal?

SHRI A. D. MANI: “The Indian
Observer”. This is being subscribed
to by almost all the students in Delhi
and it boasts of a circulation of
100,000. It has created a serious
headache for the Home Ministry and
that Ministry is not able to take ac~
tion against the Observer. There are
so many prosecutions geing on.

DIWAN CHAMAN LALL: You
don’t say it is a piece of literature, I
hope?

SHRI A. D. MANI: This is an ob-

~ jegtionable publication which the
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Government is unable to deal with.
This kind of writing js becoming com-
mon all over the country and in every
language. Of course, I want things
of art and literature to be protfected.
Also I want that a note should be
taken of the serious effect that such
writings have on the minds of the
younger people, Here are some passa-
ges. I do not want the witness to read
all that is here. But I want him to
see the marked portions, There is no-
thing written here in the marked
portions which can be said as describ-
ing the sexual act, But my objection
is that it is so badly written If it had
been written well, it would have
passed off g5 literature. But because
it is badly written it becomes chscene.

I wi'l pass this on to the witness.

(The publication with marked pas-
sages is handed over to the witness
who reads them to himself.)

CHAIRMAN: You are referring to
the picture?

SHRI A. D. MANT: I want him fo
read the marked portions.

CHAIRMAN: You want to make
this paper also part of the records?

SHRI A. D. MANI: You can do it.
It is very important.

SHRI BHUPESH GUPTA: Anyhow,
you read it.

SHRI A. D. MANI: Tt can be part
of the records. T may read it aloud
because we are considering amending
the Penal Code. If is very badly writ-
ten, :

SHRI RAHMAN: 1 have read it
Some of the novels which I said
1 had read from American writers,
and that too women writers contain
passages as intimate as these and
sometimes even more intimate and
more outspoken.



SHRI A. D. MANI: As the Pro-
Wice-Chancellor would know, there
.are passages in Venus and Adonis
-whieh describe the anatemical regions,
but there are passages which one
.could guote as pieces of literature.

SHR]I RAHMAN: But I do not
think that that kind of a thing should
be right in a newspaper.

SHRI A. D, MANT: Would you like
me to read oui the passages?

SHRI RAHMAN: The whole point
is this, T think passages like these
appear in novels today, written in the
West. But in a bulky novel with all
the other things described these pas-
sages do not become so objectionable
as when they are printed in news-
papers. That is because in the news-
paper the whole limelight is now
concentrated on that passage only.
“There is nothing else. But in a bulky
novel there is the whole panorama of
life described and there are many
-other things also described.

SHRI A. D. MANI: Tt is badly writ-
-ten,

SHRI RAHMAN: You cannot expect
from these people here that kind of
English which writers in England or
America have,

SHR]I A. D. MANIL: That is why I
mention these words, Sexual abuse
or abuse based on sex has become the
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-web of our conversation. People when .

they talk to each other refer to one
another, yoy know, ag ‘“brother-in-
law"” or “sister-in-law” and so on.
"That has aglmost become part of their
conversation.

SHRI RAHMAN: With century old
-tradition.

SHRI A. D. MANT: With this fall in
-cultural level, values disappear. I am
glad you agree that the good of the
community is paramount. T would
like you to see clause 292 of the Penal
«Code which says: -

“Whoever allows, lends for

" hire. .. obscene object...”

Suppose we attempt a definition of
what is obscenity, since the USA has
defined obscenity, since the Canadian
Statute has defined obscenity, If we
were to say that “any object which is
lewd and filthy”—neither lewdness
nor filth can be literature or art—
“which tends io corrupt the morals
and deprave the taste of the commu-
nity”, do you think that can be the
basis for sz workable definition for
dealing with the sociological prob-
lems that we are confronted with as
the present time?

SHRI RAHMAN: Excuse me. Does
the author there describe the husband
and wife relationship? ‘

SHRT A, D, MANI: Just now Diwan
Chamn Lall is reading it.

SHRI RAHMAN: Does he do it in
order to protest himself?

SHRI A. D. MANI: Always when-
ever a prosecution is launched against
him he says he is the upholder of the
morals of the community, that he is
the man who protects the community
against immorality and that is why he
abuses immoral people, exposes such
people, that it is all meant for publie
good. This is what he says.

SHRI RAHMAN:
done it.

Others also have

SHRI A. D. MANI: Because of all
this, the suggestion has been made
that we should for the first time de-

- fine obscenity. You know Macaulay

did not do it and all these 140 years
the law has remained unchanged on
the Statute Book. But since so many
problems of public good and other
things have arisen now, the point has
been put forward to us that we shoulg
define obscenity. With regard to this
matter I might read out the American
Statute. They use the words “lewd”
and “filthy”. For example: “lewd,
lascivious, indescent, filthy or vile
article” We peed not adopt all these



epithets. Lewd and filihy would de-
note what we have in mind. Do you
" agree that in the name of "literature
such’ objectionable things should not
Ppass?

SHRI RAHMAN: T agree with that
definition,

SHRI A. D. MANI: Which tends
to corrupt the morals and deprave
the tustes of the community. Now, this

will enable the Administration to deal

with such writings which are not

literature. Do you agree?
SHRI RAHMAN: Yes, certain'y.

SHRI A. D. MANI: You would not
‘objeet to that being a workable de-
finition. Of course, the final draft will
be done by the legal draftsman.

SHRI RAHMAN: Yes.
very difficult to define anythmg, as a
maiter of fact

SHRI A. D. MANI: You would say
that this roughly corresponds with
what you have in mind?

SHRI RAHMAN: Yes.

SHRI A. D. MANI: You also agree
that that kind of writings should be
discouraged by law in some form or
the other?

SHRI RAHMAN: ° Yes.

SHRI A. D, MANI: Now I want
yYou to please look at this clause in
the Bill; “Nothing contained in sec-
tion . . . meant for public good” In

law it has been explained by expert

'legal witnesses that what is meant, or
in other words, the intention does not
matter, but it is the effect that cer-
tain things have on the minds of peo-
ple which has valid consequence in
law. If it is the presentation of a
figure, its effect on the taste of- the
public should be .pgood. This man
says he writes everything for publie
good., It 'is not he who should sit in
judgment, Tf we say “for public good’
instead of ‘meant for public good’ you
would not mind the amendment?

12711RS—4.

It is very'

47

SHRI RAHMAN: Yes; I think it is
beiter to drop out the word ‘meant’

because ‘meant’ would again lead to
loopholes.

SHRI A. D. MANI: .We say, ‘which
is for public good’,

SHRI RAHMAN I would prefer
-that.

SHRI A. D, MANI. I wolld like you
to go on to another clause: . “for bona
fide purposes of science, literature,
art or olher branch of learning:” 1
want to give this to you, no, 1 cannot
make a presentation; it is somebody .
else’s volume., This is calied ‘Uver
Sixtern’, It is a2 series of ‘volumes
which our generous Government
allows to be imported on O, G. L. at
the rate of five doRlars per copy. These

- copies are available at the Dalhi Air-

port, at the Santa Cruz Alrport and
at thas bookstal's on Jan Path It 18
freely imported.

DIWAN CHAMAN LALL:
Lady Chatterley’s Lover,

Not

SHRI A. D. MANI; This is freely
available in the United States also pe.
cause it has not been declared. obscene
under the U.S, Statutes. Now we ao
not want our conversalion to become
exirémely rigid and puritanical. You
also agree as a student of literature
that sex sometimes gives colour 10
conversation. Some jokes and s0 on .
on sex ‘are necessary. My peoint 18
that wit and humour based on sex,
even though they may be 3 little on
the borderline, should not be pena-

‘Hsed, Once you put in the definition,

because of that wit and humour shoulq
not suffer. Now on page 78 here
there iz a sma'l thing. A cub reporter
of a newspaver wrote an item about
an auip accident and in that he stated
that the weman driver had her breasts
lacerated. The prudish editor insisted
on the de'etion of the word ‘breacts’
because of the Obseenity Act. The
revorter comnlied and re-wrota the
gentence as followws:  Tha woman had
her ... . lacerated. This kind of
thing otcurs . everywhere; it hanpens



particular'y in newspapers. ‘ This is a
kind of joke which vaa can enjoy and
this sort of thing should not be pena-
lised. Therefore, would you have any
objection to the phrase ‘wit and
humour’ bzing added after ‘literature
and art’? Suppoase we say that, what
is your view? We do not wan{ our
. conversation 1o become rigid.

SHRI RAHMAN: Wit and humour
is included in literature.

SHRI A. D. MANI: When you are-
there -

amending the Penal Code,
should be nothing lelt for ambiguity
before thz magistrates or judges. My
suggestion is that wit and humour and
ordinary jokes with a little bit of sex
must be there. It is there in every»

~ body’s conversation and it should not
be penalised.

_ CHA'RMAN: That must be left to
commonsanse.

SHRI RAHMAN: I am afraid it
might be misused. I will just give an
instance.
are very bvopular especially when
there is a men's meeting and when
ther> arg no women present everybody
indulges in, enioys and appreciates
, such things. But suppose a bogk con-
tains 4 very I'rge number of such jokes
about sex. Now that book cannot be
confined to either men only or adults
and this kind of thing mizht have
exactly the kind of effzct on the minds
that we are trying to avoid.' That
might vulearise the idea of sex.in the
minds of readers. Thev are all
right as firesie jokes which men oc-
easionally indu'ge in. And literature
ineludes wit and humour, whether it
has got to do with sex.or with any
other asvect of life. Literature in-
cludes all that. That is what I feel.

SHRI A. D. MANI: Here is ano-
ther book “Playboy’s Party Jokes”. It
is auite popular and it is there in gl
bookstalls. This has been brought by
my friend Mr. Bhargava,

SHRI M. P. BHARGAVA: No, Mr.
Shah.

Naturally jokes about sex
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to have a variety programme,

SHRI A. D. MANI: I am suTry.
Here is a joke. lmagine the girl's
surprise wih.n she went in{o the piay=
boy's apartment and discovered that
he had no chairs, no tables, no bed,"
no furniture and she was floored. This
is a kinl of joke which is n.cessary
for the liveliness of conversation. 1
do not regard this as obscene at all,

SHRI RAHMAN: Before the war
when I was in the R.B.C. ' they used
It is
always mzant for .aughter, wit and
humour, And there arose a bhig con-’
troversy about it on the ground that
it was not merely wit and humour but
that therz was some amount of vul-
garity anj obscenity. I do not remems-
ber now all the things but one thing
I rememb2r n>w and I ecan tell you
that. A Duk2’s sweetheart has fallen
ill and he is trying to console her by
using certain phrases which obvioisly
mean that he will aiteng on her, ook
after her and nurse her but which
have a double meaning. One of them
was, ‘I will squeeze your oranges’. For
a sick patient, naturally orange ju'ce
iz given. And so on, they carricd on
for ten minutes in that - progrumme
There was a big hue and cry from the
public that this was absolute vulgarity,
that this was obscene.

SHRI A. D. MANI: If jt is found
in the drafting of this that literature
may or may not include the lively
adjuncts of conversation would you
have any objection to wit and humour
being separately categorised? It is a
question of drafting really, Wou!d you
like this kind of wit anq humour to
be preserved bacause some basis of
sex is necessary for lxght conversa-

 tion?

CHAIRMAN: Mr. Mam he has al=
ready said that 11teratu_re includes
this.

SHRI A. D. MANT: I am just putting
it to hxm

SHRI RAHMAN: My answer would

“be it is better not to emphasise this

as a separate thmg when it 1s part of
it.



SHRI A. D. MANI: The olher point -

is about bora fide purposes. In the
amendment of 1925 t0 which my
friend, Diwan Chaman Lall relerred,
there is. a reference to the word bona
fide in regard to sculpture.
Now it has b2en h-1d in 3 number of
judgments that the intention of the
person is not of very great validity in
Juiging obscenity. As far as sculpiure
is concerned wa do not want to in-
terfere with our templ-s and -0 on; we
do not want tg interfere with the
original enaciment but if you are go-
ing to have a furth2r en2cimeant would
you like the word bona fide to ba
dropped because you have aTreed to

the dropping of the word *‘m-ant’ and .

to saying ‘which is for public good'?
This droppinz of the word bone fide
is also on the same lines.

SHRI RATTMAN: If it is dropped
I do not think it will mak- muzh
difference because literature must be
defined zs literature. Trash will not
be defined as literature.

CHAIRMAN: Mr. Pro-Vice-
Chanc:-llor, we are grateful to you for
your very lucid and very clear ex-
position of the subject with which we
are dealing, We are glad that you
have found time to come here, and
I have no doubt that, vour views on
this d-:licate question will be of great
help to us., I thank vou on mv own
behalf and on behalf of the Committee,

SHRI RAHMAN: 1 thank all the
Members for the patieat hearing they
gave to my rather long speeches,

{The witness then withdrew.)

(Shrimati Sundari K. Shridharani
was then called in.)

CHAIEMAN: Now, we will begin.
I am glad, Shrimati Shridharani, that
you have acceded to our request to be
_here znd your association with the
Triveni Kala Sangam, I am sure,‘will
help us in the statement that you will
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~make money, which are

giva in the matter that is before us
for consideration. I reguest you lo
give us your v.ews on the amend-
ment that is before us.

SHRIMATI SUNDARI K. SHRI-
DHARANI: Mr, Chairman, it is a _
very grzat honour that I have been
called as a witness here to give evie
dence because the subject j, very
dear to me. I have pgone tnrougn
many. problems in ! our inslitution
waere w2 have exhibit.ons, plays and
ot1e~ things. Recently, about two
weeks ago, this question came up,
bzzause there was aa exhibition by a
very good artist. Some of the art
worts were nude s.udies and then
I got som2 anonvmous letters
acking why we permitted such 2 thing
in the K.la Sangam. I very strong-
ly feel that we must somcshow protect
the interests of the artists. Of course
I'terature and other things also come
in the same field. but I do understand,
at the same time, that there is a
certain kind of art which is not real-
ly acceptable as 2 work of art and it
can go low In our - estimation. But
where you draw th- line is something
which has to be kept in mind before
taking aciion. We must somehow, I
feel, safeguard very strongly the in-
terests of the artists. )

CHAIRMAN: 1 would ' like to
know whether you think that the pro-
visions which at present exist regard-
ing obscenity are adequate, whether
they are defective and, if they have
to bez modified, in what direction .
they should be modified. ’

SHRIMATI SHRIDHARANI:; 1 am
afraid I have not really understood
the language as it is worded in the
Act. I can only speak in very general
terms. There are these posters which
appear, whether for cinemas or for
something else. Now, it is likely that
things which are shown there can he
construed as ob-cens, I think' that we
should separate it in this fashion wviz,
those which are meant for 2dvertise-
ment and publicitv, by which people ~
meant  for
quick money making. That should be



a separate category. You should classi=

fy it differenily from those whaich ar2
really high class art work amd not
means for business.

CHAIRMAN: So, one criterion that
you sugg:st is that it is pat commer-
cial, just for making money. That
. should be one of the tesis 10 judse
whether it is really an art or whether
it is- something eise.

SHRIMATI SHRIDHARANI. Artists
also sell their paintings, but we can
have definitzly two categories when
we are trying to judge whether a
thinz is obscene or not. t can Le
divided into two categories. One can
be purely high class art, where you
have exhibitions by artist;- in the
galleries. You have also works done
purely on a commercial basis for pro-
paganda, cinema acveriisemen!s, etc.
TCHAIRMAN: Apart from the
commercial aspect, would you draw
a line a3 fo which is pure art and
which is trash and not at all worth
beinz considered as ari? Fruom your
experience, which would be the ling,
which svould be tha test for distin-
guishing the ore from thz other?

SHRIMATI SHRIDHARANI: T do
not think I can really draw the line
and I do not think anyone can really
draw the line, becausa if i3 very
difficult, It varies from country to
country, It depznds on the customs
which are in vogue, Now, something

which will be considered as abso'ute- -

1y all right and highly artistie in the
West may not be accepied jn this
country and wice versa, So, to draw
a line definitely batween what is
obscene and what ijs art from the
artistic point of view is very difficult.
1 think the only way is to divide it
up into two cat-gories, Then, .of
course, you can have an expert ‘coms-
mittee which shoud go into cates and
give their decision.

DIWAN CHAMAN LALL: Mrs.
Shridharani, you have said something
gbout‘the West versus East, but we
are concerned with India. Would
you agr-e with me that thes tradition
in India is much more- liberal than
the tradition in the Wesi?

50-

SHRIMATI SHRIDHARANI: Yes.

DIWAN CHAMAN LALL: There
are things that are permissible in
India today, which would be looked
down upon as far az the West is con-
cerned,

SHRIMATI SHRIDHARANI: Yes.
For instance, let us take the Ajanta
and Ellora Caves. You see the sculp-
tures. They have been done cen-~
turies ago, If we really want to put
down that, wg will have to destroy
the caves before we can say that this
is obscene and this is not obscene,

DIWAN CHAMAN LALL: There-
fore, it would be right and prop:r that
we should not follow British tradi-
tions—regarding these restrictions that
are placad on art, literature and
spience_ Is that correct?

SHRIMATI SHRIDHARANI: Yes.
I was just trying to say'that art is
international. I think art has moved
with the timrs. T think today in India
we are infuenced by what is happen-
ing in the West. Today, in the 20th
century, we are in a different at-
mosphere, whether w2 accept _it or .
not. Young artists are greatly in-
fluenced much more than musicians
and dancers. Art travels faster, I do
not say that w:z should keep back,

- but this factor is there that the influ-

ence of the West is there already,

- DIWAN CHAMAN LALL: Quite
true, the infiuence of the West is there.
There is no doubt about it, For ins-
tance, in painting we follow the post-
impressionist, For -instance, in our
painting and in our sculpture fortu-
natsly we have given up the tradition,
which is apparent in Konarak or in
Kajuraho or in the hundreds of other
temples, round about Dethi too., As
you know, we have given up that
tradition as far as sculpture is con-
cerned, That sculpture has died down
mora or less, Painting is reviving
following the traditions of Gokak and
other post-impressionists. but what I’
am driving at is something different



It is this general liberalisation to the

attitude towards life in India as ¢om-~

pared with the West. The West, asg
I said a little while ago, is gov:rned
by the old, original idea of sin, which
has come down right through the
centuries, »iz, Adam being tempted
by Eve, and that tradition is there. It
- is_a restrictive tradition. It is an in-
tolerant tradition. Not so in India,
wherz you worship the Lingam. For
instance, we opcnly worship the
Lingam, It is a free movement. It is
worship of the generative organ, the
generative principle in life, the o2ean
of life. Unfortunately the restriztion
came with the British when the
British ruled us. Forty odd years ago
they brought in the conception of law
as they saw it following wron an in-
t:rnational conference. That was 42
years ago. Now we are free, wa have
fo go back to our own tradition and
see to it that the works of art and
literature and science-in the context
of ithe life that we lead in the con-
text of the religion that we practise,
are freed from the restrictions whish
were imposed, the in‘olerant resirie-
tions that w:re imposed wupon art,
literature "and sciznze, Doa't you
egree? '

SHRIMATI SHRIDHARANI: I do
agree. 1 think perhaps we are tradi=
tionally more liberal but I do not
think in practice we are, I think the
West in practice today is more liberal.
This is my feeling. Maybe {iradi-
tionally w> are, but how much of the
tradition is influencing the present-
day life? I think our life is full of
inhibilions- as to rights and wrongs.
Maybe wa do not really believe in
it, but the socieiy cover has come
over, I do not think really we are
free in our thinking. I will give you
one instanca. A famous poem was
being beautifully dir:cted with slides.
Very good slides were selected. Thara
- was g per-on who was in graat tem-
per as to why we were showing such
a thing, I went through. a great deal
of trouble to convince him  that it
was the greatest piecs of art that we
were showing and the poem was a
famous poem. But there was going lo
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. Egg”:

b= a complaint a2gainst me. Tha
f:bj:cti:n was what we were showing
I w2 way o s.des ABuill Was pus=
haps obsc:ne,

DIWAN CHAMAN LALL: That is
the exa:t thing that I am driving at.
The point-is that although we  have
got a ftradition of tolerance much
greater than in the West, neveriheless
in practice because of two hundr:d
years of British rule intolerance has
crept in as in the case which ysu-have -
cited. Perhaps it will interest you “to
know that I was one of the {irst to
read a poem by T. S. Eliot many years
ago. Eliot and I were at Oxford ta-
gether. We found it a little crude
called Colerie. “The Wasteland” came
much later, You know “A Cooking

“lI shall not want . Capital in
. Heaven For I shall meet Sir
Alfred Mond;

And we two shall e together Japt

In a five per cent Exchequer
- Bond.”

I remembet Tulsi Goswami citing this

- when Sir Alfred Mond, who was Lord

Mond later on, was sitting up in the
gallery in 1924 about the time of this
particular measure; Tulsi Goswami

. Was speaking and he cited that, This

. bocause it is really beaauty

iz what I, am driving at,
it has become intolerant., You wduld
be in favour of that particular
tolerance and freedom. .

In practice

SHRIMATI SHRIDHARANTI:
muzh. I think we ne-d
freedom. I do not separate art from
lif. T think progress really depends
on how our attitude towards it is~
in life;
without it to me th-re is nothing
really worth, if that is to be cramped.
I think the artist should have full

Very
complete

-freedom of expression whether it i3

painting or-whether it iz writing or
whether it is any other form, and
I think it is very ecssential that we
protect their rights completely and
give them freedom. 1 do agree also at



the same time that there are a number
of people who do not qualify for it.
Therefore, 1 say that you can work

it out into two calegories; pure art -

a separzte category; then these little
publications and posters which should
not be counted in art as
Thsa rules for them shou!d be d.fferent,

DIWAN CHAMAN LALL. That is
to say, you would be in favour of
protecling works of art, literature
and science?

SHRIMAT] SHRIDHARANI:; Yes.

DIWAN CHAMAN LALL: Those
which are really good works of art,
literature and science?

SHRIMATI SHRIDHARANI: Full
and compleiz freedom I think is es-
sential. 'To be honest I d.d not even

know that there was such a law or.

restriciion which has come up now,
and I think I have becn saved, We
had a numb:r of exhibilions and it
somebody really wanted, to come and
give trouble, we would have been in
trouble. In any exhibition we have to
be very careful.

CHAIRMAN: The judgm-nt cf the
court to 5z certa’n extent gid that.

SHRIMATI SHRIDHARANT: So far
we have not reathed the court lavel
but I am sure that it will because
they know what we do, the work we
do, but it is v:ry disheartening {o b
cramped in this way. '

DIWAN CHAMAN LALL: Thank
you very much,

PANDIT S. S. N. TANKHA: I
suppese you are aware of the {uct that
the law as it stands today, the Indian
Penal Code, ha3 certain provisions res.
tricting obscene paintings, literature,
and all that. Am I to understand
from what you have said that wvou
think that this s-ction of the Indian
Penal Coda is coming in the way of
the development of painting drawing
or art and that these provisions should
go instead of being tightened or being
allowed to remain there?

separate.
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- SHRIMATI SHRIDHARANI: I think
it should go. I think we should have
freedom. Also I do not know how far
the law in this re-pzct is b2ing observ-
ed. We have had a number of éxhi-
bi'ions in our gallery and I was not
aware of this law, and I am sure 1
would come under punishment if it
was rrally taken up. Anyway the
artist should be fres. Obscenity--
that again is a question. I did get
letters from various people saying
that this is obscene. . Where do
you draw the line? Wp have revro-
ductions mor~ or less from thz Ajanta
and Ellora Caves.'I have post cards.
I may still htve some in my files. But
tomorrow somebod~ can s2y. The
point is, it is not obscene. Who i5 to
sav that it is not obscene? If som:-
body takes the case to the court, how
do we decide the case? That is very
important as to who is going to be
the judge in this case,

PANDIT 8. 8. N, TANKHA®* You
must reali-e that unl-ss the State has
some standard 2and it places some res- -
trictions, all sorts of paintings and all
sorts of caricatures will come wup.
Will that be in public good or for the
morality of the society?

SHRIMATI SHRIDHARANT: 1
agrez that was what I said right at
‘the beginning, It is possibla that
many people-will take advantage ot
that. Thercfore we must safe guard
against. that, I am not quite an ex-
pert and I cannot sa» how it car be
done, At the same time in trying to
safeguard against one side, we can-
not give up the other side.

_PANDIT 8. 5. N. TANKHA: Have
_you knewn any cases where pieces of
art have b-en proscribzd and "have
not been gllowed to be exhibited by °
the State b-cau-e of this provision of
the Indian Penal Code?

SHRIMATI SHRIDHARANI: I may
be wrong; I am saying only what 1
have heard. 8o, it can just be discarde



d. I heard that in Bomuay some years

ago there was an exhibition by an
was the

artist. Shri Morarji Desai
Home Minister then. And I was told

by this artist that there was a cas2
and that the exhibition was closed.
When our present Minister, Mr.

Chagla, was there, he fought the case,
So, there was an incident. I may be
compl-tely wrong But this incident
was quoted to m: by the urtist when
we had the trouble in Triveni,

1

PANDIT S. 8. N. TANKHA: There
has been a case in thz  court, you
mean?

SHRIMATI SHRIDHARANI: In the
court, because th= exhibition was
clozed, ‘As I say, it is not obscene to
us, So far, we have had many ex-
hibitions. But if the law is there in
print, it can happan gnd therefore we
should try and see that we safeguard
agamst it,

PANDIT S. S. N. TANKHA: There-
fore, what ycu gare saying is that the
present provision should be re'noved
Is that what you want?

SHRIMATI SHRIDHARANI: I
would not say that it should bz re-
moved ab-olutely, ccmpletely but
separately removed 2as far as high
quality art ig concerned.

r

PANDIT S. 8. N. TANKHA: Ac-
cording to me, high quality art is
exempted even at present, ' There is
- no question of binding high quahty art
under the present provision. of ° the

Indian P:nal Code, v

SHRIMATI SHRIDHARANI: Al
right. But who is to decide whether
it is high quality art or not?

- PANDIT S. S. N. TANKHA: The
court decidss. If the matter is taken
up before a court of law, it is the

.ecourt which decides and then an
appeal lies against that d:cision,

SHRIMATI SHRIDHARANI: As I
have said, if there is complete {ree-
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dom already provided, then the gues--
tion doss not arise. But there must
bz restrictions. Thereforg this point
comes. And if there are any restrice
tions of any kind, I very strongly feel
that they should go, .
CHAIRMAN: In Dewan Chaman -
Lall’s amendment there will be suffi-
cient protecidon. Have you gone
through it? ’ '
SHRIMATI SHRIDHARANI; I am

-afraid, I can only say as a lay person.

I do not undserstand the legal terms.
Bui I do feel this and I have discussed
it with the various artists who are in
the in.titutions as to their feeling to-
wards_it and their reactions because
not only are they concerned but we
are also concerned because it says that
even if we rent out a place for exhi-
bitions, we are liable, Al of us feel

" very strongly about it

CHAIRMAN: What is the reaction
of your colleagues?

SHRIMATI SHRIDHARANI: They
feel very strongly that they should
have complete freedom; .they say,
frredom or no freedom we will go
on and do our work,

PANDIT 8. 5. N. TANKHA: About
the public sentiment, apart from the-
restriction imposed by the State, it is
possible that the public may object to
a particular cinematograph film as
hurting its feeling. You say that a
picture was exhibited in an art gallery
and a gentleman came and objected
to its being put up there, That is a
different thing., Now it is not g pro-’
hibited thing under law; it is not pro-
hibiting the displaying of it. in your
gallery, One person. may come and
objeet to it. Thatis a different thing,
Now the only question is wheth:r the
State should be empowered to do it
in th: general public interest. The
present provision is like this:—

«992. Whoever—

(a) s:lls, lets to hire, distributes,
publicly exhibits or in any manner



puts into circulation, or for purposcs
of sale, hire, gistr.bution, public ex=-
hibition cr circulation, maxes, pro-
duces or has in his possession any

obscene book, pamphlet, paper, draw-

ing, painting, representation or figure
or any other obscene object whatso-
ever, "

This is the present provision.

SHRIMATI SHRIDHARANI: Yes, If
iz mll right, The question is about the
word ‘obscene’. We are trying to see
what is obscens and what is not
obscene, Whers do you draw the
line?

PANDIT S, S. N. TANKHA: There-
fore I am asking you whether in your
opinion no restr.ction should be placed

-on the obscenity which may be found
in an art or painting or drawing.

SHRIMATI SHRIDHARANI: It
.should not be called ‘ohscenz' what-
ever is in the art, I will not say ‘no
restriction on obscenity’ because there
is no such thing as obscenity in art.
It is an expression of life, It is there
ony whexn it js used for some pur-
pase by whizh p:ople want to make
money, want to  usz it for cheap
selling. It is a special thing. J do not
know what it is called, It is a very
leng word,

DIWAN CHAMAN LALL: Porno-
.graphy.

SHRIMATI SHRIDHARANI:
les; it is used for it

Un-
I do not accept

that any gooJd art can be obscens= no

matter what it depicts,

PANDI?' S. 8. N., TANKHA:
Therefore, it comes to this that you
are oppos2d to the present provisicns
contained in the law and accordinz to
you this provision should be removed,

in order to enable the artist to present -

whatev:r he likes for public exhibition
and in any manner he likes,

' SHRIMATI SHRIDHARANI. I am

not speaking in a legal way because,.

I am afraid, I do not know the legal
term. I can only say in a simple way
that the =rtist should be free to ex-

-

press in any wéy he hkrs whatever
is in his mind or in hiz lhought and
it cannot be called obscene,

PANDIT S. S. N. TANKHA: You
call it by any name you like, If you
do not want to call it ‘obscene’; call
it ‘objectionable’, that it is an objec-
{ionable picture op drawing.

SHRIMATI SHRIDHARANI: I cail

it high aesthetic views’, 1 cannot
call it ‘objectionable’. Why should
it be called ‘ohjectionable’? 'Truth is

not objectionable. It is only how we
depict it. I think, anvihing that is
true in life is frue. That is there

PANDT S. S. N. TANKHA:
You think that a person who considers
a picture as obscenz is wrong in doing
s0.

SHRIMATI SHRIDHARANI:
scene’ is low quality of art.

PANDIT 5. 5. N, TANKHA: So
according to you it is a defect in the
mind of the person who sces and .
considers a picture as obscene. -

'Ob-

SHRIMATI SHRIDHARANTI: I think

. that obscenity is more actually in the

mind to a great extent because scme-
thing very plain and straight forward
can look to one person as very ob-
scene and to others it may be just
normal. Therefore I talked of East
and West. You take our present-day
women in India. We wear the saree.

- And for any Indian girl to show her
- legs bare will be ccnsidered obscene.

It is not so in the West. Here in villa-
ges they wear very short cholis. Even
in England it will be considered ob-
scene. I have studied dramatics. T
know it was embarrassing for me to
get into thz Ballet School, because it .
is traditiona. It is in your own mind
and it is your mental make-up. - There
fore I will naver put it down as de-
finitely obscene; whether it is bad

. literature or good .literature or bad

painting or good painting, here it is

. a great deal in the mind also. At the

same time, I do agree with you—
there is a great deal of trash which



tas got to be stopped not only to
safeguard against obscen:ity but to
protect ihe real art. I put it in that
way because I have fo fight for the
artists, because there ares these cheap
dirty things, not only are thecy obs-
cene but they are contrary to the
art. :

PANDIT S. S. N. TANKHA: . Then
what is your suggestion for shuiting
off that class or portion of it?

SHRIMATI SHRIDHARANI: I can
only suggest that you divide it into
two categories. I think the experts
should think out the legal ways of
how to do it.

CHAIRMAN: We agree that what
is really art cannot be cbjectionable,
cannot be obscerie. But what is really
very trash, very objcctionable, that
is not art. ‘

SHRIMATI SHRIDHARANI: I
really think that it is the quality
that we have to protect. We have to
see and to guide and leave the quan-
tity separately.

PANDIT
or proper to hand it

S. 5. N. TANKHA; What
over to your

upon gezing it do not think it right.

or propar to hand it over to your

daughter?

SHRIMAT:E SHRIDHARANI: 1 do
not see anything wrong in handing
over a piece of art to the children
unless therz is something really bad.
We must szparate the two., It also
varies from pe:son to person. A high
elass piece of art can look.to a per-
son who does not understand it as
very obscene, more obszene . than
what tha artist considers it. Actualiy
it demends on who sit in' judgment.
We should have experts tu judge it.

SHRI A, D. MANI: Expe:ts may
oot agree.

SHRIMATI SHRIDHARANI: Ex-
perts may not agree, 1 agrce, But 1
am. glad they do not agree but that
you have to find out, .
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PANDIT S. S. N, TANKHA: There..
fore, you concede that some sort of’

resirictiun 1s necessa.y under the.
law. '
SHRIMATI SHRIDHARANI: Not.

on art but on trash stuff. Anything
by the word ART must be ffece.

" PANDIT 8. S. N. TANKHA: But it.
is gnly tarough a pariicular process.
that wz can judge whether a particu..

lar thing is 'a niece of art or not,

SHRIMATI SHRIDHARANI: I do
not say it should be judged. On the
confrary I am saying that there should

~ bz a proper expert committee for the-

" the pictures from the

purpase, I have agreed to that. But
I will never agree to a real p.ece of
art being banned. For instance, take
Ajanta and"
Elora and put them along with -the
posters that have been declared as-
obscene by any high commitice. Any
lay person will s3y that the former:
are more obscene. But can we dest-.
roy those caves? '

PANDIT S. S. N. TANKHA: I have
not known of any case whare an ob.
ject of art, whether jt is picture or
drawing or any sculpture, has been
prohibited under the present law.

SHRIMATI SHRIDHARANTI: It may
not be but it can be because present-
ly people are not bothered to take
note of these things. But tomorrow,
it can hawpen. Now when exhibitions
were taking place in the ‘Triveni’
Gallery, if this law had been thers
then, we would havé been in trouble,
Even if the law is there, perhaps the
authorities concerned do not go to
these exhibitions, I do not krow who
is the authority

SHRI A. D. MANI: Home Ministry
is th° ~authority,

‘SHRI M. P. BHARGAVA: 1 can
qui'e aonreciate vour anxiety to pre-
serve real art. But I hope you will
agrez with me when I s2y that a lot
of trash is being published these days



‘in the name of art and, I think, the
authorities are finding it difficult to
prevent all that trash being published
under the present law. Would you
like the law to L2 tightened as far as
all this trash is concerned?

SHRIMATI SHRIDHARANI: 1
think I said that. Another thing can
.be done. Very often there have been
¢ases where such literature attacks
peop’e personally. You can have a
Jaw t> say that any art whizh intro-
vertly or direstly or by way of pos-
ters is directly attackng some one
else, That is punishable. Art should not
bring in personal attacks. You can
.have that safeguard. There 5 a lot
.of trash appearing in those little
weelklies. It must be absolulely stup-
ped.. You can say that anything, even
if it is not diractly giving ihe name,
that gives such a thing shcuid bz
stopped. If any such thing even In-
d'rectly implies that someon, invel-
ved, that should be renishable, Art
will never do such taings. You can
always safeguard that, and I think,
wery strongly.

SHRI MULKA GOVINDA REDLY:
Mrs. Shridharani, in fact it is rather
difficul to demarcate between art
and obszene things. What guaraniee
-d3 you preseribe to judee that a cer-
‘tain object is a pizce of art? Secondly,
if there are no restrictions peopie
-will begin to publish or write things
of obscene nature. And there 15 frea-
dom given to the public also, instead
of these things  being put down
through law, thry may voluntarily
put down such sort of obscene pub-
lications.

SHRIMATI SHRIDHARANI: Where

«do you draw the line? It is very 4iffi-
cult, Again, I think, the whole thing
comes down %o background, education,
I think a great deal can be done but
it is a long proeess of educating peo.
ple’s mind towards the right king of
art, right kind of sculpture, encour=-
aging them fo learn. But obscenn,
aeain, as I sald. it can be separated
though it is difficcult. But you can
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separate the good wt from fhe tad
art. You can separate a high quality

. art frem something trash,

CHAIRMAN: Again it will be a
matter for experts.

SHRIMATI SHRIDHARANI: Yes,
but may bz experts . may not agree
But only experts should be permitted
to dazide what is trash, Let there be
some law. But leave the art as much
as possible, When I was in England
I was quite free to work, Similatly
hz:e we should be free in tha matter
of art. Supposing we hold an exhibi-
tion in cur gailary. Scinebody may
want to hang a painting which may
be considered obscene by the law. Be-
fore this I never knew such a thing
and we were quite happy. Our ariists
also> did not know, I have tlaiked to
many artists, I am afraid it is going
to tighten the thing to a grea: exient
and’ they will resent if they Lknow
that there is such a thing. - Suppose
there is a young artisi. After this law
he will be confused in hizs mind whe-
ther his objezt will be recognised as
a piece of art or n2t, What guaranfee
is there that the exper:s will ot think
that his work is not a work of art?
I think, by making such a law and
puttin? restrictions we draw peorle’s
attantion more to obscene things by
giving it too much emphas’s. For in3-
taace, the Film Censor is doing the
same thing. If drinking is not allowed,
the person in the film who is supposed
to have a glass in his hand, is cut off
when the glass comes near his lips,
The purpose of it is defeated, On the
conwca ¥y, you draw more altention. of
the pzople. And that way we really
work up the mind of the youngsters
more towards it.

SHRI K. K. SHAH: T agree with
you that all art must ba protecled.
Your anxiety is that real art shauld.
b2 protected and trash should not be
allowed to masquerade under the
guise of art? '

SHRIMATI SHRIDHARANI: Yex



SHRI K, K., SHAH: It has been de-
fined in Sanskrit as”. . gt g F

aEgd Sl Q21 ®F WA )

This has been da2fined in Sanskrit. It
means evaly ilime ¢1at one looks at
it, scmzthing new attrazts the mind
or eye. This is very well transluted
into actuality by different writers in
Sanskrit. There is also art in expres-
sion and in writing. A piece of art
-will not he a place of art unless there
is also art in expression. - Would you
"agree? '

SHRIMATI SHRIDHARANI: Yes.
“That iz a very gocqd definition, but for
.that aga'n the lay person has to be
‘aware of it.

SHRI K. K SHAH: I will give how
it is being expressed in Sanskvit:
w37 9d WadiafaE vgus o

Instead of sayinz ‘I want your com-
pany or Krishna and Radha should

have company, it is said Krishna i3 |

such a coward that after sun-set it

is not right to perm:t him to be zlcne’.

*This is an artful way of expressing.
It is not necessary that’ we should
resort to obscenity or we should open
up by resorting to obscenity, what is
more enjoyable by being coverrd.
Therefore all this could have - been
expressad in a vulgar way alse. So
you will agree that when you are
worried about are bzinz  protected

SHRI JAISUKHLAL HATHI: She
is more an expert in art.

SHRI K. K, SHAH: Take the eyes
being in a real staiue, The shade, the
colour, the blosseming, the smile, in
everything, even if it is the -human
beauty as put forward by human
beings, there is an expression. By
‘making art naked art ceases to be art.
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SHRI A, D, MANI: Who says that?

SHRI K. K. SHAH: It is said by

. the second well-known' person, next

to Kalidasa,

SHRIMATI SHRIDHARANI: That
way obscene can be in posters with-
out nakzdness. Obscene does not
necessarily mean that because there is
nudz painting, it is obscene, You can
have a compvleiely closed figure but
have obscznity.

SHRI K. K. SHAH: Ther-fore what
you are interested ultimately is that
a real piece of art should be protected.

SHRIMATI SHRIDHARANI: It
should be protected and artist's mind
should be protected. Suppose a younz
artist does tend to go a liltle far—
a twenty-three year old artist may
produze scmathing—if you cramp his
style at this moment by putting this
fear, you kill the artist,

SHRI K. K. SHAH: Side by side
you would like to protect the mind
of the young artist by not permitting
him to sink into depravity?

SHRIMATI SHRIDHARANI: Bo‘h
are necessary. ’

SHRI K, K. SHAH: You want {o
protect the real artist?

SHRIMATI SHRIDHARANI: That
is th2 job of the teachers or historians -
but not the job of the law and you
cannot do that by law.

SHRI K. K, SHAH: Law will come
into effect only after he has passed
through his teachers. Your anxicty
is before h2 passes through teachers
like you. ...

SHRIMATI SHRIDHARANTI: I .have
not passed any test.

SHRI K. K. SHAH: To-day there
is a vast difference between what you
had tafere 30 years and to-day. The
mass meadia of . publicity has opened
up & number of dangers. Do you
agree there?



SHRIMATI SHRIDHARANI:

egr-e. That is where we Should see—

the mass media,

SHRI K. K, SHAH: If you agree
there and if you also agree that the
present day tastes of the generation
has gone down to somz extent on
account of the mass media of publi-

city which caters to baser tastes and .

a good film will not have a box office
success ’

SHRIMATI SHRIDHARANI: Yes.
‘SHRI K. K. SHAH:
it is also necessary that the standards
do not go dewn in ihis country by
permitting this type of art.

SHRIMATI SHRIDHARANI: Yes,
not only by not permitting it but by

. encouraging the other kind of art. We

)

should give more freedom and stress
and funds to the real art so that it
comes up but there can b2 a ban on
certain quality of m3ss media. You
want to test the artist by an expert
before he is condemned. You do
not test the publisher of a  certain
magazine to see whether he j: quali-
fied. The question before you isg
really to protect from what is hap-
pening to-day, I think art is brought
as the background, but why blame
the poor artist? You can straight-
away test the person bringiiy out
the magazine by hrinzing him before
a qualified Selection Committez and
saying that he is responsiblz t3 that
Committee for what is produced in
his magazine and you can straight-
away control that. Actually that is
the real thing needed and not any
restriction on the artist,

SHRI K. K. SHAH: Will you
‘anything that is necessary to
plain art, the interpretation of
living art, even if it is obscene may
be permifted but anything which
detracts from the valus' c¢f art or
which degenerates art
should not be permitted?’

say.
ex-

If th=t js so,

the

into trash
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SHRIMATI SHRIDHARANI: Yes,
anything which degenerates art into
trash, T wili say that, but I cannot
say two words together; ‘obscene’
and ‘art’, I cannot put together; I
don’t understand. ‘art’ as being
‘obscene’. Therefore I will not agree

there, But anything which is going
to detract, anything which is dege-
rerating into the cheap thing, which

is going actually to take away from
thz genuine, by all means separate it,
by all means take away the trash.

SHRI K. K. SHAH: I understand
it is ‘not possible for you to diffe~
rentiatz between the two, But would
you agrez here? It is said in- the
Roman history that the Romans went
out of their way to mix with the
barbarian; and so Roman life became
debased.

SHRIMATI SHRIDHARANI: I do
not know,

SHRI A. D. MANI: Who says that?

SHRI K. K. SHAH: It is a well
known saying in the Roman history,
and that debased mentality became
pervading, or parvaded the Roman

mind so much as to make art dege-
rnierate inte trash.

SHRIMATI SHRIDHARANI: Yes,
I agrez again and I sayv that it must
not bz allowed, but we shou!d not
also allow a mixing up of ths two
and thea try to get the trash out.

SHRI K. K. SHAH: That is our
trouble.

SHRIMATI  SHRIDHARANI:

think ths whole. ...

SHRI K. K. SHAH: How to trans-

late what you say into actual legis-
lation?’

SHRIMATI SHRIDHARANI: Ves,
you translate it this way. First of all
see that the art is high quality art,
that the art is recognised art, The
other art, which is trash, if it is no
good, should not be allowed. Take



any good thing. You will not find one
painting by an artist done twice, like
in Nature you never see two things
exactly alike, There may be a re-
production, there may be a reprint-
ing, but no artist-will again paint
exactly the same thing done once
with his hand. But you can do it in
your posters, in your. publications, I
do-not exacily know, but I am sure
one can think out, may be not to
protect it completely, but to a great
extent, Why don't you really. have
a law by which any obscene printed
‘matter, any obscene publication,
which has mass ecirculation, circula-
tion, say, more than 10,000, where the
art value of it is practically nil,
where it is sold very cheap, does not
com> into being? You can say that so
and so must all gualify. Why do
you permit all these publications which
are obscene?

SHRI K, E. SHAH: May I put it
this way? May I take it that you
would like to differentiate hetween
. something which is in mass circula-
tion from something which is a rare
piece?

SHRIMATI SHRIDHARANI: Not
exactly. You can never produce a
lovely painting on a mass scale ex-
cept by printing it. I cannot just put
the word ‘mass circulation’ there also,
but no mass cireulation, which is not
a reproduction, can really be pieces
of art.

SHRI K. K. SHAH: Now supposing
a piece of art or literature is placed
before you, how would you look at
it? Will you examine it first whether
it is a piece of art? -’

- SHRIMATI SHRIDHARANI: I see
it; T see the feeling aroused by it and

then I judwe it as a piece of art I.

do not think you can sit down ...

SHRI K. X SHAH: Will you agree
that, when you look at a piece of art
or literature, if the feeling first is a
fecling of repulsion, it is not an art?
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SHRIMATI SHRIDHARANI: Nbo,
not necessarily. I have seen mogdern
paintings. Even recently there was
an exhibition. I could lock at it, but
that does not mean that it is not good
art,

CHAIRMAN: Especiaily modern art.

SHRIMATI SHRIDHARANI- Art is
and must remain -an expression of
life. If today's life is repulsive, then
the art must express the repulsion, 1f
the life tcday is a hotch-potch, then
also the art must express the hotch-
potch, Now we do not like this hotch-
potch, but then that does not dis-
qualify an art depicting it from being
a -piece of art. If today’s mind is

- repulsive, vhen the art will be repul-

sive, But that repulsive mind will
not be repulsive because the mind
changes,

*SHRI K. K. SHAH: Once ‘again, i
the modern mind is repulsive . . .

SHRIMATI SHRIDHARANI: The
modern mind is not necessarily re-
pulsive. What I am trying to say is
that a true artist will express life as
he sees it; that is all.

SHRI K. K. SHAH: Art can never
be; if it is really a piece of art, it can
never be repulsive.

SHRIMATI SHRIDHARANI: I
am not saving that art will be repul-
sive; I am saying that art must ex-

.press all those moods,

SHRI K. K. SHAH: A real piece of
art, the moment you look at it if it
is inviting, it is a piece of arf. If it
is repulsive, it is not a piece of art.

SHRIMATI SHRIDHARANT: Not
necessarily. Rea) art or quality art
is how well an artist is able to pre-

‘sent it. Now you see a trag-dy. No-

body likes to see a tragedy, bhut we
go and see a tragedy. Now the more
movingly it is done the greater art it
is. -



SHRI K. K. SHAH: Perhaps you
have not followed my observation. If
you 'look at that piece of art and if
you do nut like to take away your
eyes from it, it means that it is invit-
ing, that it is a good art.

SHRI A. D. MANI: Not nceessarily.

SHRIMATI SHRIDHARANI: Sup-
pose an artist is showing the horrors
of the war and you see tae death and
devastation caused by it and the
horrors that are in a war are . . .

SHRI K. K. SHAH: It mean; that
even in representing the horross of
war there is art,

SHRIMATI SHRIDHARANTI: It is
art,

SHRI K. K. SHAH: And the mind
immediately sees the art.

SHRIMATI SHRIDHARANI: How
receptive the mind is to the . .

SHRI K. K. SHAH: So it is the art
which g-t3 over the horrors.

SHRIMATI SHRIDHARANI: But

how mtny people in this count:y or
in any couniry are so , .

SHR] K. K. SHAH: May I take it
now thut your anxiety is that a real
Piece of art should have complete pro=-
tection?

SHRIMATI SHRIDHARANT: Yes,
In 3n artist doing a piece of art, the
artist should "not have any fear in
his mird as to whether thig wil] land
.him in trouble. He should have com-
pPlete freedom,

SHR1 K. K, SHAH: Thank you very
much. . ' .

SHRI A. D. MANI: Mrs, Shridha-
rani, you stated earlier that obscenity
may perhzps be in the mind; I wouid
like to follow it up. In a mitter of
art and literature one cannot be very
categorical about the circumstances
which operate in art and literature.

Obscenity may not be necessarily in.
the mind, but in the circumstance, and.
in the commuaity. For example, there
is Nagaland—ang there are other parts
of Iniala—whare people go without
any clothes, and it jg regarded by
them as u form of civilization. But
then it caanot be done in Delhi be-
cause it wou'd be considered a fiithy
act. So would you like to gqualify it
and say that obscenity may be in the
mind but also in the circumstances
and in the community?

SHRIMATI SHRIDHARANI: Yes 1
gave the cxample of England, And
in India how do wa look at it? In
exactly the same way it is the eustoms
of a country that have to do a great
dea] with it,

SHRI A. D. MANI: Now you said
that an artist’s -style should nct be
cramped. Nobody likes to cramp the
st7le of an artist or a writer. But
will you agree that artists cannot

- have any special privileges which are

not shared by other citizens? They
are part of th: community, If, for
examp’e, the work of art of ap in-
dividual is going to causz eivil commo-
tion or disturbance, or lead to feelings
of revulsion, would you still say that
the artist should be protested even
though the community is horrified by
what he goes? 1  will give you an
hypotheticul example, If a disgusting
drawing about a -espected leader of
the counrty is pasted in the form of
bosters. all over Dalhi, it may arouse
the widest feelings of revulsion; there
may be disturbances. Tt may be a
work of art. . Now would vou like to
but restrictions o such things?

SHRIMATT SHRIDHARANI: I
wish to safeguarq against it, where-
ever it appeareq if it directly concer-
ned a person I explained that, I said
?hat You can alwavs safeguard against
it by saviag that wherever a literature
_or drawing directly mentions a-persen
in derogatorv terms or derogatory

form. no matter how great the art it
Shanld ha mumiabovs. i



SHRI A. D. MANI: Now the ihird
point I would .ike to go to is tais.
you must have heard of the paper—
“The Indian observer”,

SHRIMATI SHRIDHARANI: It
shoud be banned.

SHRT A: D. MANI: “The Indian
Obsarvr” specialises in the publica~
tion of a large numbear of suggestive
photographs of the human anatomy.
I do not want to place any copy of
this paper in your hanis, but the
latest issue is pretty horrible. The
Government of India ani the Local
Government ‘a-e not able to take effec-
tive action. You suggested that such
& jourral should be banned, journals
which iry to exploit-the baser feelings
in the community to build up their
circulafion. It is with that c’assy of
people ‘ve are dealing 2nd that is why
we di:cuss this question of ohsecenity.
. We are concerned with the. real
artist. The real artist will always get
the sympathy of the community, how-
ever obscuras or difficu’t the form of
that a-t may be. While a nude photo-
graph can be a thing of great beauty,
if a particular vulnerable part of the
humin anatomy is highlighted and
that alone is drawn, then ‘it bzcomes

obscene -and vulgar,

SHRIMATI SHRIDHARANT: 1
don’t really see any reason why we
should mix up =rt with this kind of
publications, publications like the
“Indian Observer.” Why can’t we
divide the two and place press pub-
lications separate?

SHRI A. D. MANI: 1t is difficult,
The line that the Edito: of the Obser-
ver takes jg that he stands for moral-
ity, that he wants to expose vices that
he wants to put an end to scandals,
and that is why he publishes his jour-
nal. This is the plausibla line of de-
fence that he takeg and-as Mr. Halhi
knows, lawyers can always twist a
mazatter in a court of Jaw and they are
not able to get a firm conviction
against this paper except once in Cal-
cutta., Now, such journals are multi-
plying all over the country and they
are disgrace to our country and (o our
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-in England also.

society. There had Yeen such journals:
in the United Staies of America and
But public epinion
Wag so slrong againsg them that thoy
could not flourish.

Notv, Mrs. Shridharani, if ycu agree
that trash which passes in the name of
ast should net bz eacouraged . . .

SHRIMATI SHRIDHARANI:
have said thag‘..

SHRI A, D: MANI: If you agree
there . .. ' ‘

SHRIMATI SHRIDHARANI: You
cannot give the name of ary to that.

SHRI A. D. MANI:. Any person can
say he js an artist. Art is never
labelled as you know. A man cam
offer a2 painting without calling him-
self an artist. That alsc hoppens. Art
itself is the basis of-its own perform-
ance. Nobody can object to it being
callei art. We have gur Fundamental
Rights in this counatry and any per-
son literatz or non-literate, artist or-

.non-artist, czn bring out a paper. The

man in the exsreise of his Fundamen-
tal Rights, brings out 2 trash cal'ed
The Indian Observer. He publishes
the In“ian Observer with suggestive
photographs. Thig is to deal with
such categories-of trash. They are a
diszrace’ to Indian societv, to any -
society. Tpat is part of the problem
and we-are concerned with tl}at part
of the problem now, '

Now,. Mrs. Shridharani, I do not

_want to tike you to the niceties of

law. But when the Indian Penal .
Code was drafted by Lord Macaulay,

‘he never defined the word *“‘obscene™.

The word “obscene” occurs in section
292

“If any person has got in his
possession paper, - pamphlet, draw-
ing, painting representation or figure:
or'any other obscene object”

But *obscene” has not been defined.
If in place of the word “obscene” wer
should substitute this phrase—and 1
want to mention it very slowly so that



~you may grasp the import of it, I men
the import of the phra:e—as a defini-
-tion, “any filthy, lewd object”. Thry
.are not art, “Any filthy, lewd object
which tends to corrupt the morals and
.deprave the taste of the community.”
1f we do that, would you think that
real art will be protected by this?

SHRIMATI SHRIDHARANI: You
-should also add “which attacks a per-
son” or “which attacks personally,”
or some such thing,

SHRiI A. D, MANI; Yes, we can add
-that also.

DIWAN CHAMAN LALL: If I may
interrupt-for a moment,

SHRI A. D. MANI: Let me finish
“this- argument,

DIWAN CHAMAN LALL: Hereis a
judgment of the court, When the
judge says it is not filthy, then what
happens?

SHRI A. D. MANI: Let us not con-
fuse the witness. The w.tness is very
clear in what she says. Now, would
you 2accept this as a workable basis
for a definition? 1If it is ;ewd or filthy
it is objectionable. That is something
that is understood and felt. If it is
lewd or filthy. And we also say,
“which tends to corrupt morals and
-deprave the taste of the ‘community™.
Ang we .can also add “which seeks
to traduce a person”. We could put
it in whateve: legal phraseology may
“be needed. Would you accept that as
.a workable definition?

"SHRIMATI- SHRIDHARANI: I
“don’t know, but . . .

SHRT A. D. MANI: T mean as a
‘workable basig for a definition?

SHRIMATI SHRIDHARANI: ‘The
whole purpose, as I understind it is
this,- that somehow you shnuld stop
‘this kind of publications. Instead of
saying a’l this and bringing in art in
a roundabout manner, why not leave
art alone? Don't mention art anv-
‘where, Just draw up a schedule »nd
say that the following will be -banned
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or not pernﬂtfed, and in that list you
may put (his kind of publications.

. O- whatever publications here may

be, you can say that certain resiric-
tions woud be put in. But why
bring in art at all? If you do, then
this question will arise, what is a
piece of art and what is not art,

SHRI A. D. MANI: My difficulty in
drawing up such a schedule is this.
If I mention the Observer by name,
then the Indian Observer may be-
come the o-gan of the Sadachar Samiti
tcmorrow. After all the march from
sin to virtue is a never-ending. march.
A sinner can be reformed. In draw-
ing up a schedule you brand the per-
son as a permanent sinner., A’so art
can be revolutionising. New forms
of art may emerge.

SHRIMATI SHRIDHARANI: When
these pubications come up I don’t
kn-w—but I think they take the per-
mission of the Press Registrar. Don't
they? ' )

SHRI A. D, MANI: That is going
a little wide of the field and that will
be putting restrictions on Fundamental
Rights. We can discuss that aspect
of the maiter also. But now I would
like to come back to the - original
thing. If you say that trash should
‘go. then a reasonably acceptable defi-
nition may become nedessary as to
what is trash and what is not. Lewd
and filthy, we all understand that
they are. No artist will ever support
a filthy thing, if he is a real artist.

SHRIMATI SHRIDHARANI: We
all understand it here. I am sure
everybodv understands that. But law
is something so tricky that it can
find ways. and means to get round
things.

SHRT A. D. MANT: I am coming to
that concept also. But as 1 said
earlier, the artist cannot claim

any special privileges denied to other
.citizens,

SHRTMATI

SHRIDHARANI: In
what way?



SHRI A. D. MANI. If a lawyer
breaks the law, say, steals a motor
car—] am glad it has not happened
s0 far—he is not tried by the Bar
Council. He is tried by the ordinary
court of the land according to the
ordinary law of the land. If you say
‘that an expert artist should find out
whether a thing is proper or not, that
meang you are constituting a special
tribunal for artists to decide matters.
So it iz a negation of the law as it
stands now. Law is equal to all. The
law is common to everybody. If once
vou say that this point should be
decided by a special tribunal of
artists, it would be against the law as
it is. It has got to be decided by
the ordinary courts of the land. The
judge may be literate or not, he may
be an artist or he may not be. But
you have got to take the chance.

SHRIMATI SHRIDHARANI: I
really think against that insteag of all
this .

SHRI K. K, SHAH: It is not fair to
the witness to say this, because courts
also have to depend opn expert wit-

nesses to decide, say whether a hurt

or injury Is a serious one or not.

SHRI JAISUKHLAL HATHI: She
said that the case should be tried by
experts. That is all.

SHRIMATI SHRIDHARANI: I
wonder why we should go on thinking
of this in this manner. Our real aim
is to ban trash, We are not trying to
ban ari. So why are we bringing in
go much of definition and this and
that. Let us work out a list of what
are the things that we want to be
banned,

SHRI M. P. BHARGAVA: You mean
putting it in the pegative way.

SHRIMATI SHRIDHARANI: I
mean it is easier. Otherwise it is so
very difficult.

CHAIRMAN: It is difficult to enu-
merate all thege things. Many things
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may come up later which may pot be
in our minds for the time-being.
Generally the procedure of law or
rather the method of law is to put
things in a general, bui at the same
time, definite manner. Art a; you
understand it, is above all this.
What goes in the market as art, you
also agree, that it is objectionable and
that it has to be checked.

SHRIMATI SHRIDHARANI:
it will safeguard real art also.

- Yes,

SHRI A. D. MANI: ] will go on
We have studied your poini of view.
You want trash to be dealt with in
some suitable way, That way it is
for others to decide.

SHRIMATI SHRIDHARANI:. Which
will allow real art to flourish.

SHRI A. D, MANI: We understand
your point.

CHAIRMAN: What is real art is &
matter for the artislts to decide, not
for others.

SHRI A. D, MANI: I would like
you to see this clause in the amend-
ing Bill which you must have read.
This clause seeks to protect real art.
It says “which is meunt for public
good” Can I read it for you? Or
have you read it? 1 think even if
you have read it you should keep a
copy before you now because you
must see it. Would you generally.
accept that as a protection for art?

SHRI K. K. SHAH: I wanted to
read the judgment of the Supreme
Court which could have set at yest all
her anxiety, All along any piece of
art has been protected. It is only for
marginal cases that my friend Diwan
Chaman Lall has brought this amend-
ment. Only one case has happened
and that is that of “Lady Chatterley's
Lover".



SHRIMATI SHRIDHARANI: More
than the marginal cases, I think it is
fair that the artists should know this
because they do not know that such
a thing is there. In fact, one of the
points I wrote down to say was that if
there is any such law we should be
informed. We cannot be reading
always these things. I have written
through the Academi that this should
be circulated because the poor artist
sometimes does not know. At least
we should know as an institution; to-
morrow 1 might put up some Exhibi-
tion and if anyone were to come and
say . .

CHAIRMAN: Normally you would
not have any difficulty.

SHRIMATI SHRIDHARANI: Things
are not always normal you know.

SHRI A. D. MANI: 1 do not want
10 ask many questions excepting’ this.
Do you think this clause generally
protects the artist, namely, this law
of obscenity shall not apply to any
book, pamphlet, writing, drawing,
painting, representation or figure
meant for public good or for bona
fide purposes of science, literature,
art or any other branch of learning?
You are in general agreement with
this?

SHRIMATI SHRIDHARANI: VYes,
I think so. One has to think a little
if something else is alsc to be added,
if this is to become the law.

CHAIRMAN: This is the protection.

SHRIMATI SHRIDHARANI: Even
if it is protection, it is perhaps possi-
ble f{o protect further. I cannot
straightway think of something else
but generally it seems to cover.

CHATRMAN: At present under the
existing law there is no such safe-
guard. That is why Diwan Chaman
Lall has brought this smendment,

SHRIMATI SHRIDHARANI: 1
think it iz very essential, He will have
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the googq wishes of the artists because
thig is very important.

PANDIT S. S. N. TANKHA; It
seems to me that your opinion is that
the artist ghould be left absolutely
free to give expression to his feelings
in the drawing or painting in any man-
ner he likes, If that is your view
cannot a writer or a poet would also
say that he should be given that right
and liberty also . . .

SHRIMATT SHRIDHARANI: He
should be.

PANDIT S, 5. N. TANKHA: .
and he will say, it is not for you te
judge if my writing is obscene or not.

SHRIMATI SHRIDHARANTI: I agree
there; just as you have good art and
bad art you have good literature and
bad literature. If it is bad, it is not
literature; it is trash.

PANDIT S, S. N. TANKHA. You
have said that the court is not entitled
to judge whether 3 particular piece
of art is art or is not art, Tn the
same way others can say that the
court should not he asked to judge
whether their writing or journal is
or is not obscene.

SHRIMATI SHRIDHARANI: Wten
I say I am not talking only of the
dancers or the painters or musicians.
It covers literature, it covers every-
thing,

PANDIT 8. 8. N. TANKHA: Then it
comes to thig that according to you
this provision of law should be de-
leted from the IP.C. only because
it should be left to be decided by the
artisty etc. whether something is or
is not desirable and obscene in their
writings orf paintings ete.

DIWAN CHAMAN T.ALL: But Mrs.
Shridharani glso said that gshe is .
against trash, ‘

SHRIMATI SHRIDHARANT: I am
again ang again saying that there je
more of trash and less of art. There
is more of quantity than of quality:
and so you require stronger law to
protect the quality against quantity.



PANDIT s, S. N. TANKHA: The
moment you say that trash has to be
stopped or removed then somebody
has to decide what js trash and what
is not trash.

SHRIMATI SHRIDHARANI: In the
beginning itself I said somewhere a
line will have to be drawn by the ex-
perts but in trying to safeguard one
interest we should not kill the gther.
In our eagerness to get the trash out
we should not allow the good thing to
go also, Therefore this is not a job of
the lay people.

CHAIRMAN: She is agreeable that
art should be protected fully but at
the same time the trash and other
things which are undesirable should
also be checked angq controlled pro-
perly,

SHRIMAT1 SHRIDHARANTI: 1

_ think I fully agree with what has been
provided in this amendment. It pro-
tects art but it doeg not say that you
do not punish the others, In fact 1
think it is good for the artists them-
selves that the others are punished.

PANDIT S. S. N. TANKHA: Then
you agree with this point of view
that some restrictiong will have fo be
put under the penal law on a parficu-
lar class of writing poeiry or art,

SHRIMATI SHRIDHARANI: I do
say a particular class; as I said I will
not say art, I do not use the same word
for both. As I have been saying from
the beginning, trash should be chee-
ked and how best it could Le check-
ed, it is the job of the experts.

PANDIT S. S. N. TANKHA: And
you also agree that it is the courts
~which will decide what is and what
is not obscene art or ohscene litera-
fure.

SHRIMATI SHRIDHARANI I do
not agree there, I think the courts
should decide with the help of ex-
perts. We live in a country where 1aw
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is essential and things must go
through according to law. But I think
just as they have the jury system in
many places, there can be expert peo-
ple from among the public whose
opinion will count outside and who
are knowledgeable and impariial. The
court can listen tp the two gides put
the judgement should be left only
in the hands of the experts. There can
be one separate for painting, one for

"literature and so on.

PANDIT S. S. N. TANKHA: That
stage will arise only when a particu-~
lar person objects te a partiewlar writ-
ing or art or a portrait. If nobody
objects then there is no- question of
its being judged. But once someone
objects to it then it becomes a matter
for the court to decide. You cannot
ask us to have annther forum or a se-
parate tribunal for this.

SHRIMATI SHRIDHARANI: Then
I think there js something in the law
which will have to be changed.

PANDIT S, S. N. TANKHA: It is
the courts which will decide. The
court can be assisted by expert opini-
on. Provision already exists for it in
law. The Evidence Act gives right to
the court to ¢all for expert npinion as
to whether or not a particular litera-
ture is obscene, or whether or not a
particular painting is obscene.

SHRIMATI SHRICHARANWTI: It
they call for expert opinion that is
exactly what 1 am saying. It would
not be fair to the Judge himself to
expect him to be an expert in all
fields of art., Today he may deal with
literature and tomorrow he will have
have to deal with painting. No one
person can be the judge so far as art
is concerned.

PANDIT S. 8. N. TANKHA: What
happens in the court is that both
sides produce experts who more often
than not contradict each other.

SHRIMATI SHRIDHARANI: Can-
not you have 5 kind of jury.



PANDIT 8. S. N. TANKIIA: When
there is difference of opinion between
the experf themselves then the court
will have to decide as to which of
the two expert opinions is correct.

SHRIMATI SHRIDHARANI: Will
the experts he brought in hoth by the
defendants ang the plaintilfs?

PANDIT S, S. N. TANKHA: Yes,
and the court itself can call for ex-
perts.

SHRIMATI SHRIDHARANI: They
wiil come only as witness for on2
particular case, whoever brings them.
What I am thinking is just as the
Judge is there in the court to decide,
there should be attached a body of
advigsers and the final judgment is
given by the Judge.

PANDIT S. S§. M. TANKHA: You
mean a permanent body for each
court?

SHRIMATI SHRIDHARANI:
not know .

1 do

CHAIRMAN: 'That is a matter of
detail,

PANDIT S. 8. N. TANKHA: But
she must know ihe position. Experis
should he conwsu'ted, but there are
80 many courts.

CHAIRMAN: She mentioned at the
very outset that she does not know
these legal details,

DIWAN CHAMAN LALIL: May I
draw your attention to the fact that
in the London ecase of 1959, when the
case was considered there were no
witnesses from the sidz of the plain-
tiff? All or most of the witnesses
were brought in by the defendants,

CHAIRMAN: Thank you very
much, Mrs, Shridharani, We are
grateful to you and I am sure your
exposition of this delicate question
will halp us to come to a deeision. I
assure you that we are all anxious
to profect art, literature and seience.
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At the same time, we want to cone
trol what appears in the guise of ari,
but which is not art. That is rezlly
our problam, On my behalf and on
behalf of the Select Committee IX
thank you for giving your exposifion.

SHRIMATI SHRIDHARANI; Thank
you very much.

(At this stage the witnesy left the
meeting.)

(Shri A. S. R, Chari was then called
in.)

CHATRMAN: Mr. Chari, as you all
know, is one of the Senior Advocates
of the Supreme Court and is very
progressive in many matters, We are
very glad to have you here, Mr,
Chari, and we hope that your experi-
ence will help us in dealing with
thig delicate matter, which is, in a .
way, controversial. Now, I would re-
quest you to give evidence and,
if I am permitted, I would begin. So
far a3 the present law is concerned
and the amendmont is concerned, do
vou think that the present law is
adequate or it has to be amended
and, if so, in what direction? We are
faced with the fact that goog litera-
ture and art is being penalised on
the one hand, We do not want that
to be done, At the same time, we
know of many things in the name
of art, but which ure not reallv art
at all. They are trash and in &
way they corrupt the mind of our
young people, S3, we would like
to have your advice on hoth these
counts, i.e., where are wes {2 relax
the law ang where are we to tighten
up the law? That iz my first ques-.
tion to you.

SHRI A, S. R, CHARI: I must con-
fess that this is the first time I am
appearing as a Witness before a
Select Committee and I do not know
what are the ‘Dos’ and ‘Don'ts’. If
you think that certain general state-



ments on the question of obscenity
and on the question of literary and
artistic development might be of use,
then I will not make a speech but
I will give it to you in the form of
points, as I have thought about it,
if it helps you. If you want me to
restrict myszlf only to the question
of Diwan Chaman Lall’'s amendment
and what my attitude to that js, I
will do that also.

CHAIRMAN: You may give your
views,

DAHYAFHAI V, PATEL: There
are no ‘Don’ts’. They are all ‘Dos’.

SHRI CHARI:
would like to make iz that in all
early human societies the act of pro-
creation was considerzq to be one of
those great mysteries of nature in
the field of fertility and, therefore,
in all early societies the sex act, the
act of procreation was considared to
be something sacred, something good
and not something about which one
need be ashamed of. That you can
see in all our old temples, in our
old literature, where the wholx act
of procreation and the sexual act is
dealt with not from the point of
view of carrupting people, but of
making them realise what an ennobl-
ing mission has fallen to man in the
dev:lopment of human society. That
iz the first point that must always
be kept in mind, because we in India
have got temples, we have got lite-
rature which very clearly and can-
didly and sometimes in great detail
d:al not only with the sexual act,
but also with what may be described
ag voluptuous descriptions. One c¢an
read “Ritu Samhara’’ the description
of the thighs of a2 womsn and things
like that which when you read
does not deprave you. It gives you
" an artistic appreciation of what you
probably have been cnjoying without
a sense of art. That is the first
point that I want to make,

The second is that in the West the
effect of Pauline  Christianity.—St.

The first point 1
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Paul’s ideas—made sex a girty, vulgar
thing of which one should ©be
?shamed, and it was permitted only
n a marriage which was considered
a sacrament administered by the
Church, and even then you were
only permitted to do it but not to
speak about it, This shame-faced
and puritanical and in many respects
thoroughly wunzeal attitude to the
sexua] act prevaileq in Europe for
guite a long time. It was only the
thinkers of the French Revolution
who fought against the Church as g
feudal lord and also fought the
Church in the realm of ideology;
they bogan the battle against the
Church’s hypocrisy of celibacy in
such a way that they dealt with the
sexual act as a thing of beauty
which ean be written about and
which can be read ang with great
benefit by the people. French
writers like Thcophile Gautier in
Mademoiselle Je Maupin” ang Jules
Romain “Body’s rapture”’ and others
give a detailed description of the
sexual act, but one must have really
a very depraved mind if hz2 reads
that and says that there is something
vulgar, because it is an ennobling
description; that is how the F¥rench
did it,

The Elizabethan writers in Eng=
land were never shame-fac:d about
it. In variousg plays of Shakespeare
and in Shakespeare’s Venus, Adonis
sex was considered a part and an
important part of life,

Then comesg the period of what
may bz described as Victorian
prudery where the aristocracy and
the upper circles in English life
considered mention of any intimate
part of a man’s life as something
obscene and vulgar, and this Victo-
rian prudery continued for quite
some timz. Thomas Hardy's novels
and things like that show how the
writers f:1t absolutely straightjacket-
ed under those conceptions, The real
break came only after the First World
War, After the First World War
when hundreds of thousands were



killed in the war and western so-
ciety went back to the status quo,
the privileged sections keeping
their privileges and the poor people
not being able to better their lot, in
my opinion this led to the develop-
ment of an anarchistic attitude to
art and literature in the West. The
artist finding no cause larger than
" himself to jdentify himself, finding
that he was out of tune with this kind
of society withdrew into himself and
declared “I am an artist for art’s sake;
T have nothing to do with society”.
That in my submission is the socic-
economic reason for all the wvarious
aberrations that we find in the field
of art, where the artist draws some-
thing which nobody can understand,
but he says *“I am drawing only to
express myself’. D, H. Lawrence was
one of those writers who carried a
gocial protest in the only form in
which he could express it. He him-
self was the son of a miner. He regis-
tered the social protest of the working
class against the aristocracy and he
did it in two ways: one, he made
aristocratic women fall in love with
common men, and second, he delibe-
rately used four-letter words which
were considered taboo in the upper
circles but which were perfectly pre-
valent among the common people in
the East End, In fact in our country
too in many of our languages persons
speak the four letter word as if it was
nothing unusual. When I borrowed a
light from an English army officer in
Secunderabad and thanked him, he
gaid “fuck off’. Hg just used the ex-
pression not meaning anything vulgar.
But that is the way he expressed it.
The same is the case with Telugu,
Tamil and other Indian languages.
Lawrence said, “I am going tn defy
them by including as many of the
four-letter words in my literature”, It
gshould be understood from that point
of view. It is a kind of social protest
not only against the upper class but
against the mores and norms of that
upper class. As far as the background
is concerned, I think that is enough to
indicate how I approach the question.

The question of obscenity is un-

68

doubtedly a wery very tricky gques-
tion because a great deal depends
upon the individual, his attifude to
art, his attitude to literature, his atti-
tude to life, and his attitude primarily
to one aspect, namely, after his work
does a man throw himself into joy or
not, This is an extremely important
aspect which I think we as & people
have not developed. We have not
developed our capacity to throw our-
selves into joy after our work. This
is partly due to the fact that many
millions of our people do not have
the opportunity to throw themselves
into joy. This attifude reflects itself
in the upper classes of Indian society.
When we come to the question of the
existing law as to obscenity, as we all
know, sections 292 and 293 were in-
troduced because of the international
convention for suppression of iraffle
in obscene literature, and we intro-
duced it in our law, The real diffi-
culty arises always in this way. It is
true that there is good literature in
which there are parts which deal with
what a person may czgll obscenity.
There is also guite a lot of socalled
Iiterature which ig no literature at all,
which is just sheer obscenity and no-
thing else. They are pornographie
literature. I think there will be no
difficulty so far as pornographic lite-
rature is concerned and no two per-
sons are likely to disagree when they
see it, But, so far as literature proper
ig concerned there are two aspects:
one, where the law as it exists ex-
empts only things connected with re-
ligion from the taint of obscenity. I
believe Diwan Chaman Lall's amend-
ment—insofar as it wants to extend
this to art, literalure and various
other things which are for the publie
good—is necessary. The prevailing
practice is to take the obscene pas-
sages first, reag the obrenne passages
and say, “Is this not obscenity?”.

SHRI A. D. MANI: The totality
should be taken.

SHRI CHARI: The method follow=
ed gt present is, they read the obscene



passages and say, “Is this not obsce-
nity?” First they come to the conclue
sion that this is obscene and then say,
“Does the rest of the book or the book
as a whole outweigh the obscenity
that we have already found in the
book?”. Here comes a personal factor.
It depends upon the particular indi-
vidual, whether he thinks the passages
which we considers obscene are so
weighty that the rest of the book does
not matter at all or whether he thinks
that that is part of it. For instance,
D. H. Lawrence had no other way to
show how a common gamekeeper was
a better man than the aristocrat ex-
cept by showing that he was very
good in the sexual act. ‘That is only
the form he expressed. He expressed
it on nine occasions. But a person
who takes the totality of the book will
say that these soxual acts which come
in only as 1interwoven into the
character that he wants o present are

as good as, if not better than, those

of 3 fellow from the aristocracy. Then
we would say it does not matter, he
is describing it only for that purpose,
It is an incidental matter intended to
build up the character of his hero as
a person who is proficient in some
field. And he can only prove he is
good either as a good marks-man or
a good lover, These are the only two
things that he can show. Put the test
of obscenity as laid down in the Hick-
ling case in 1883 was, as a matter of
fact, whether the tendency is to dep-
rave or corrupt the morals of persons
into whose hands it is likely to fall
gnd they were defined as young per-
gsons. Our Supreme Court, in Lady
Chatterley’s case, does not quite agree
with that view. Though it accepis
that it is there, still it says that lite-
rature and art will be poor if you are
going to test it on the bhasig of what
effect it will have on a 15-year old
boy or girl. I agree with Diwan Cha=-
man Lall’s asmendment except that I
have got certain verbal changes to
suggest. I support the idea of Diwan
Chaman Lall's amendment. The ver-
bal changes that T would like to sug-
gest are like this. In section 203A,
the whole of the first part remains—
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“representation or figure”—up to that,
Then I suggest, instead of the words—

“meant for public good or for
bona fide purposes of science, lite-
rature, art or any other branch
of learning:”

you should say—

“justified as being for the pub-
lic good on the ground that it is in
the interests of science, literature,
art or learning or of other objects
of general concern.”

Now, the words “other objects of
general concern” are in the English
Act itself but they are wide enough
to cover a case which may not strict-
ly fall under the head of either
science or liferature or things like
that. And still if it is of public con-
cern, it is in public good, and that is
why it is done. There are posters in
respect of the ‘Loop’—the IUCD. You
cannot say that it is science, you can-
not say that it is learning, you can-
not say that it is art. But none the
less, it is an object of general con-
cern for a country that wants to
limit its population and various things
like that may happen in the coursae
of the development of society, and
our law should provide a wide encugh
cover in the language . . .

CHAIRMAN: Under ‘science’ you
can have medicine,

SHRI CHARI: Quite all right. But
the difficulty you will face is this,
Whereas in a medical book wvaricus
fllustrations can be given and it will
not be considered obscene, a poster
merely brought out as such will be
held as obscene normally. I was only
explaining. It may be so, I am not
saying that it cannot be brought. I
suppose that with a certain amount
of argument it can be said that it is
science. But this covers those cases
which may not strictly fall] within
these categories,



CHAIRMAN: It may widen the
fleld very much. We map also
feel . . .

SHRI CHARI: “Other objects of
general concern”—I do not think we
need have any fear about that be-
cause it is not the writer or the artist
who is asked to say about it. He can
say that this was the general con-
cern for which I wrote. That he may
say. But then the second part will
be for experts. He may come and
show how far it serves the purpose
or not and the decision will be with

the court. Even then it will not be,

with the experts.

CHAIRMAN: The ‘Observer’ might
come and say that it is in the general
good.

SHRI CHARI: But nobody will
agree with the ‘Observer’. That is
the whole thing. My suggestion is
like this, Section 293 may be marked
g@s sub-section (1). That is the first
part. Then I suggest certain things,
Instead of using it as a proviso, I
suggest a sub-section (2)—*It is here-
by declared that the opinions of ex-
perts as to the literary, artistic, scien-
tific or other merits of such book,
pamphlet, writing, etc. as is men=
tioned in sub-section (1) may be ad-
mitted as evidence and due weight be
given to such opinions.”

I will explain. What I am driving
at in the second sub-section is this.
The second sub-section is not only to
provide that expert opinion be ad-
mitted, but it should not be rejected
out of hand by the trial magistrate
or judge. There is an English case

where experts were called; the pro-.

secution called no experts. The trial
magistrate did not even say why he
did not accept it. He said, we do not
accept it. And what I want to em-
phasise is that it should be given due
weight which means, not that it should
be necessarily accepted, but the opin-
ion of the experts, if not accepted, the
reasons should be given for the non-
acceptance.

DIWAN CHAMAN LALL: You
have got that case?

SHRI CHARI: I have got it here
because I thought it would be inter-
esting to you. I will give you the
reference—1965, All England Reports,
page 159: John Calder Publications
Lid, vs Powell.

I will read only one passage:

“ . . . It is true that the Jus-
tices in their Cases did not say
that, while accepting the evidence
as to literary merit they did not
think it outweighed the demerits.
They merely say that they did not
accept the evidence of the witnes~
ses, that jis, evidence of the wit-
nesses that publication was for the
public good.”

Now my attitude to it is like this.
There is no use calling experts if you
have got a magistrate or a Judge just
rejecting whatever they say. If the
experts are wrong, if the experts are
taking an anarchist attitude, if all of
them differ, it is both in the interest
of the society and the experts and of
the person charged that the court
should give its reasons for rejecting
their opinion. I have put “due weight
should be given” not to mean that
they must necessarily accept what the
experts say but they must give due
reasons for rejecting it. That is what
I have said so far as that is concer-
ned.

There is a suggestion also that I
would like to make. But before I do
that it will be of interest if you gen-
tlemen have the time and permit me
to quote certain portions from Justice
Stable’s charge to the jury in a case
where an American novel called “The
Philanderers” by Stanley Kauffman
wag charged as obscene. Now “The
Philanderers” in my opinion has not
even one umptieenth merit of Lady
Chatterley’s Lover, It is that publi-
cation that came up in England on
a charge of obscenity, I would like
just to reed certain portions from
Justice Stable’s charge to the jury be-



cause, I think, it is of great import-
ance on a question like this, on a
question which, in my opinion, is very
legitimately agitating the Members of
the Select Committee, ¥You will find
the reference in the Criminal Appesl
Reports, Volume 38, at page 124, R.
V. Martin Secker Warburg Lid. &
others—they are the publishers. Jus-
tice Stable directed the jury as fol-
lows:

“The charge against two limited
liability companies and the indivi-
dual is a charge of publishing what
ig called an obscene libel . . )”

The novel was calledq “The Philan-
derers” and they all pleaded not
guilty.

“ . . There can be no dispute
that the verdxct which you will give
is a matter of the utmost conse-
quence. It is a matter of very real
importance to the defendants and
to the individuals who are associa-
ted with them. It is of importance
too, to authors whe from their
minds and imagination, create ima-
ginary worlds for our edification,
amusement, and sometimes, tco, for
our escape . Your verdict will
have a great bhearing on where the
line is drawn between liberty, free-
dom to read and think as the spirit
moves, on the one hand, and licence,
which is an affront to the society of
which we are all members, on the
other.”

It goes on to say:

“It was suggested that by what
you decide today, you are to deter-
mine whether books like this will or
will not be published in the future.
May I venture to say that your task
is nothing of the kind? We are not
sitting here as judges of taste. We
are not here to say whether we
like a book of this kind. We are
not here to say whether we think
it would be a good thing if books
like this were never written. You
are here trying a criminal charge. In
the criminal court you cannot find
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‘a verdict of Guilty against the de-
fendant unless, on the evidence that:
you have heard, you are fully satis~

fied that the charge has been
proved.” '

Then it deals with the affairs and:
says:

“The test of obscenity today is
extracted from a decision of 1863,
Hicklin (1868) L. R., 3 Q. B., 360."

The question was asked:

“What can bz more obscene than.
many pictures publicly exhibited,.
as the Venus in the Dulwich Gal-
lery?™.

And it said:

“When we reach the Middle
Ages, we find an entirely diffe-
rent approach. The priesthood
was compelled to be celibate and a.
particular qualitative holiness was
attached to the monks and nuns
who dedicated themselves to a-
cloistered and sheltered life. You.
may think it is lucky that all the
people were not quite as holy as
that because, if they had been,
none, of us would have been here
today.”

Then it goes on:

“Are we fo take our literary
standards as being the level of
something that is suitable for the
decently brought up young female
ageq fourteen? ....The gnswer to-
that is: Of course not. A mass of
literature, pgreat literature, from
many angles, is wholly ynsuitable
for reading by the adolescent, but
that does not mean that a publisher
is guilty of a criminal offence for
mzking those works available to
the public,”

Then he takes up the question of
depraving of the mind, and that is
very important:

“This is a very crude work, you
« may think, You will consider whe-
ther or not it dues seek to present



.a Tair picture of aspects of contem-~
porary American thought in rela-
-tion to this problem. You will, no
-doubt, further consider whether or
not it is desirable that on this side
of the Atlantic we ghould closg our
-eyes to a fact because we do not

find it altogether palatable. Yoy have .

heard a good dea] gbout the putting

.of ideas into young heads, But 8
‘it really books that put ideas into
young heads, or is it pature? When
a boy or a girl yeaches that stage
in life’s journey when he gr she is
passing from the state of blissful
ignorance through that perilous
stage which we call “adolscene” and
finds himself or Lkerself traversing
an unknown country without a map,
without a compass, and gometimes
I am afraid, in the case of g bad
home, without g ‘guide, it is the
natural change from childhooq to
-maturity that puts ideas inlo young
heads.”

“Then he goes on:

“The literature of the worlg from
the earliest y1imes when people first
learnt to write—literature, sacred
:and profane, poetry and prose—re-
presents the sum fotal of human
thought throughout the ages and
from all the wvarious civilizations
-which the human pilgrimage has
iraversed. Are we going to say in
England that our contemgporary
literature is to be measured by what
:ig suitable for the fourteen-yearold
schoolgirl to read? You must con-
sider that zgpect of the matter and
-there is another aspect of the matter
which I should like you to consider
"before you come to your conclusion:
"I do not suppose there is a decent
‘man or woman in this court who
does not wholeheartedly believe
that pornographie, filthy books ouzht
t0 be stamped out and svppressed,
‘They are not literature. They have
got no message, no inspiration, no
thought. They have got nothing.
“They are just fifth, and, of course,
they ought to be stamped out: but

-in our desire for a healthy society,
if we drive the criminal law too

72

far, farther than it ought to go, is
there not a pisk that there will be
a revolt, a demand for g5 change
in the law, so that the pendulum
will swing too far the other way
and gllow to creep in things that
under the law as it exists today
we can exclude and keep out? Re=
member what I said when I began.
You are dealing with a eriminal
charge, This is not a question of
what you think is a desirable book
to read.”

That is really the whole question.
My owp feeling is that in sp far as
our law js concerned, I say with a
certain amount of hesilution because
we have abolished the jury system
everywhere, that I am strong-
ly of the opinion that the accused mn
a charge of obscene publications
should be given the right to claim
a trial by jury because of two things,
In first place any judge or magistrate,
however steeled he may be, is none
the less a human being and it may
very well be that his feeling that it
is not 3 desirable book may overweigh
al] other considerations. Thiz danger
is a real danger particularly when
you deal with subjects of this kind,
where there gre many persons, for
instance, who do things anq never
speak about it. On the contrary,
there are persons who never do but
speak ghout it. All kinds of human
examples you can have, But there is
the danger that the Judge's idea of
undesirability of a particular book
may outweigh all other considera=
tions, literary, scientific and various
other things and also, since the Sup-
reme Court itself said “obscenity is a
matter to be judgel from the modes
of the people of the country My
suggestion is that threre cannot be a
better test of that than picking up
what T would call a special jury which
means educated people. A special jury
like that will Ye able to near the evi-
dence of the experfs, will b2 able to
epply the mind to the evidence of the
experts, will be ztle fo apply their

. own knowledge of sociely ag it exists

at the time, the various. difficulties and



«iangers that the gaid society has to
face and will be able to give a deci-
sion which will take into consideration
the needs of the society to which they
belong. They are drawn fromy that
society and if the trial by jury has
any virtue, it has this greatest virtue
in such matters because the judge or
magistrate however much he may say
1T will keep myself free of zll these
influences’ is likely to be influenced
by his own opinion. If the jury says
that it is undesirable, it is obscene
and it should go, there js nothing to
question because they are the best
Jjudge. I an expert says, “This is ab~-
solutely necessary that I must make
the statue showing the sex act’ and
the jury says: ‘It is not necessary to
show the sex act; show the human
figure which is very good, show the
human form and in +various poses’,
then obviously it will be a corrective
also to certain traits of aberration in
the artists, which we. do not have
now. The artists and the non-artists
are in two compartments, The artist
. says: ‘I live for my own class but
you cannot understand’ How far it
is possible to do that I do not know
but in my humble feeling, in these
. matters, trial by special jury will be
of very great benefit not only in weed-
ing out of pornographic literature but
also in getting a healthy attitude to-
wards what is generally described as
obscene. I cannot see why Lady
Chatterley’s Lover should be banned
and a number of films which deal
with murder and glorification of cri=
minals gshould be allowed. That is a%
much corruption for the morals of
the youth as Lady Chatterley’s Lover
does not. That is my impression with
respect to that.

So far as the Supreme Court is
concerned, T will read one passage
where they gay:

“If obscenity and art are mixed,
art must so preponderate as to
throw the obscenity into a shadow
of obscenity be so trivial and insig-
nificant that it can have no effect
and may be overlooked”

73

- trivial and insignificant.

In my respectful submission, this is
not the correct test because what is
trival? How is obscenity put into a
shadow? These are expressions which
make the whole question dependent
upon individual zpproaches ¢of Judges
rather than upon any objective ap-
proach at all, It is surely subjective
and you cannot test them. Suppose
a Judge says ‘it is not a shadow
thrown jnto’, you cannot say anything
about it. So this test which they are
given, in my submission, does not
clear the particular danger of indivi-
dual ‘opinion deciding the case, First-
1y it is required to take one passage
from Lady Chatterley’s Lover and
says: “This jg obscine’. You read the
novel as a whole including the pas-
sages which are objected to as obscene
and say what is the total effect of that
novel. Is the total effect concentrated
on that passage? If jt is not, it is
not. an obscene hook but if you say.
Take the passages first in isolation,
consider whether they are cbscene or
not and then see whether it is thrown
in the shadow or whether it ix
When the
game keeper became the lover of
Lady Chatterley it was not a trivial
matter. In Lawrence's Book of Social
conditions, it was a big thing. The
test should be where a book is attack-
ed on the basis that there are passages
in it which are obscene, the first ques-
tion should not be to read some pas-
sapges which are obscene first and find
out if it is obscene. I say, read the
book as a whole first and ask your-
self what is the effect of the book
despits passage objected fo as ob-
scene.

SHRI JAISUKHLAL HATHI: Judg-
ments are always individual.

SHRI CHARI: All judgments must
be to a certain extent individual: If
the tast is pushed more into the sub=
jective fileg it becomes dangerous. If
it is pushed into objective field. It may
be that one person after reading a
book may say that the hook is bad but
the point I am raising is against a
particular development that has taken
place in the courts of law where they



have laid down that the proper method
is to read out the obscene passage and
determine whether they are in isola-
tion obscene and then decide about
the book as a whole.

CHAIRMAN: This
not say that.

judgment does

SHRI CHARI: No, it says. It says:

“To adopt such an attitude to-
wards Art and Literature would
make the Courts a Board of Censors.
An overall view of the obscene mat-
ter in the setting of the whole work
would of course be necessary but
the obscene matter must be consi-
dered by itself and separately to
find out whether it is so gross and
its obscenity so decided that it is
likely to deprave and corrupt those
whose minds are open to influences
of this sort and inte whose hands
the book is likely to fall”

It hag been said by the courts for so
many decades. They take it as a
method that has to be adopted by the
judicial mind, that is, taking the ob-
scene passage, determine whether it
is obscenz and whether it is gross and
then ask ‘Is this grossness put into
shadow by the rest of the book?’ That
in my submission would not be a pro-
per test at all. That is why 1 say
that Diwan Chaman Lall’s amendment
is a good one because it does not place
the test of obscenity first in respect
of the passages but it places the test
of public good first in the interests
of science, literature or art and then,
it jt is upheld, it means that even
if there are one or twop obscene pas-
sages in the book, if it is woven into
the story, that should not affect the
question at all. As I pointed out,
there are reasong why Lawrence's
baok was banned. It was absolutely
tabooed by the higher society. That
is all. :

CHAIRMAN: Thank you.

SHRI K. K. SHAH: Mr. Chari, in
the revised section 293 (a) which you
have given which is justified as being
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for public good on the ground that it
is in the interesis of art and science,
will that not mean that if it is in the
interests of art and science, it is for
public good and that if it is in the
interests of art and science, it is pre-
sumed to bte for public good?

SHRI CHARI: Yes. I will answer
your question this way. Suppose you
did not put the test of public good,
then any art expert can come ang
say that the modern trend to-day is
to show all these figures in this parti-
cular way.

SHRI K. K. SHAH: I want to carry
out your opinion in this way. I want
to translate what you have said into
words, Here what worries me is this.
Instead of that supposing we were to
say in 292 (a)....

SHRI CRARI:. The words that I
have put tauere are not my words, 1
have taken them from the English Act.
I will reag the words in the English
Act so that you will be in a better
position *o speak about these lines of
the English Act.

This is section 4, sub-section (1):

“A person shall not be convicted
of an offence against section 2 of
this Act, and an order for forfeiture
shall not be made under the fore-
going section, if it is proved that
publication of the articlein question
is justified as being for the public
good on the ground that it is in the
interests of science, literature, art
or learning, or of other objects of
general cuncern.”

That means the same words.

SHRI K. K. SHAH: 1 have studied
that and therefore I am asking, Here
my only difficulty is this that 1the
interpreta:icn will ultimately be, as
the wordiag goes, that if it is in the
interests of art and science, it is for
the public good, and the entire mean-
ing of ‘pablic good” will disappear.
As against that, if you kindly look at
the amendment, at the proviso sug-



Eested by Oiwap Chaman Lajl, what
have you got to say if it is changed
like this” * * * book, pamphlet, writ-
ing, drawing, pjainting, representation
‘or figure which is (I have substituted
‘which is’ for ‘meant’) and which is
bona fide meant for purpose; of
science” ™ * * and <o on (I have subs-
‘t tuted ‘and which is bona fidz meant”
for ‘or for bong fide.

SHRI CliARI: I will tell you what
my objectition to that is. “Which js
for pubic good” js a matter which is
to be decided by the court ultimately.

SHRI K K. SHA)): Now you have
suggested

SHRI CHARI: I »in only talking of
the original form. *“Which is for pub-
lic good™ ias to be cetermined by the
court, and “which is bona fide meant
for purposes of science, literature”
ete. puts the whole thing into the sub-
Jjective approach of the writer or the
artist, The artist will say, “you may
<onsider il obscene sad all, but excuse
me, Sir, I dd it bona fide for the

purpcse of advancitg science, litera-.

ture, art, etc. Now both these in my
respectful submission, are matiers
which ocught to be brought more into
the open objective field. For instance,
when we suy that the court must hold
that it is for public good, the mere
fact that it is done in the interestis ot
gcience or literature will not exempt
a man from punishment. The court
must say that those interests are
such that furthering of those interests
is public good.

SHRI K. K. SHAH: Therefore, to
translate your idezs into words, I pro-
pose to substilute ‘meant’ by ‘s’ in
the third line of the proposed section
293A. “Which is” will take the place
of ‘meant’ there. Therefore, your idea
is carried out; from the subjective we
<come to the objective by saying “which
is for public good” in place of “meant
for public good”. *“Meant for public
good” will take the subjective test of
the artist into consideration, whereas
*which is for public good” will take
away that subjective test and bring in
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the objec.ive test in its place, whirch
the judge will apply. Then I propose
to substitute ‘and hich iz bona fide
meant for purposes of science,” efe.
in place of “or for bona fide purposes
of science,” etc., because I want to
get rid of the feeling . .

SHRI CHARI: I will tell you what
the difficulty will be—there are two
things there, To say ‘is’ in legal ter-
minology— in the wording of a seclion
if you 3ay ‘is’, it means that the mat-
ter is decided, mnot to be decided
That is why the English Act says, “is
jusiified as being for the public good".
‘Whether it is ‘for the public good’ or
not is to be decided by the court. “As
being for the public good” is what you
claim; if you succeed in establishing
that claim, then the court will say that
this matter is for the public good, and
exempt it. That is why the choice of
the word ‘s’ or ‘meant’ is, in my res-
pectful submission, not quite appro-
priate for the purpose we want to

achieve.
CHAIRMAN: “Meant” j5 what ke
meant. In fact I thought that it

would not serve the purpose if it was
put that way.

SHRI CHARI: And so various peo-
ple in their replies to the question-
naire have pointed out that this fell
into the subjective field and has to be
judged accordingly but, generally, in
the obscene sections, there is no such
subjective test at 2ll; it is purely ob-
jective.

SHRI K, K. SHAH: We can meet it
by saying, “which is proved to be for
public good™.

SHRI CHARI: Yes.

SHRI K. K. SHAH: Here he has
grasped my point, My purpose here
is this. As you pointed out, “justified
es being for the public good on the.
ground that it is in the interests of



science literature, art" etc, means
that the moment you prove that it is
in the interests of science, literature,
art, ete,, it is presumed that it will be
for the public good. I want to get out
of this if you can help me there,

SHRI CHARI: 1In the English Act
the wording is, “justified as being for
the public good on the ground that
it is in the interests of science, litera-
ture art” etc.—it means you prove that
it ig in the interests of art and science
and even then  whether it is for
public good will have to be decided.

SHRI K. K. SHAH: Correct, I
don’t want that. I want ‘the public
good’ to be pre-eminenty judged.
Therefore there should bhe two crite-
ria, namely, that it should be in the
interests of the public good and in
the interests of art and science.

SHRI CHARI: I have no objection
to that.

PANDIT S. S. N. TANKHA: Mr.
Chari, I am very grateful to you for
the learned exposition of the law
which you have placed before the
Committee, I am sure we have been
much benefited by it. All the same
I would just like to put one or two
questions to you, The first one 1is
that, as I understood it, our view is
that the present law should be chang-
ed in some manner or the other. You
have suggested that instead of a judge
there should be a special jury for the
trial of such cases. It is a good sug-
gestion and it will be considered by
the Committee. But what I want to
know is this: Under the law as it
exists today, there are various jour=-
nals and other publications which go
scotfree and which ynder the present
law cannot be prosecuted by the au-
thorities. Therefore I would like to
know what your suggestion ig in the
regard and in what manner cun the
law be tightened on tha* point so that
such scurillous journals and other
things could be banned.
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SHRI CHARI. 1 think the answer
to that, if you will permit me to say
S0, 18 . . .

PANDIT S. S. N, TANKHA; One
of the journals in my mind is the
“Observer” and there is another by
the name of “Confidential Adviser” or
something like that. Ang then there
are various magazines from Europe
and America, which are being receiv-
ed by the book-sellers here, and they
are available for publie in the market.
In some of these they mention only
“for males only” or *“for females
only’ or something like that, But
they are also objectionable journals.
Now the question is: How are we to
ban them? Do you or do you not
consider it advisable for the Govern-~
ment to prohibit such publications?

SHRI CHARI: May I answer it in
this way? I am wholly in agreement
with you, if I may say so with respect,
that there are several magazines that
require to be suppressed. But the
question is not essentially a legak
guestion, as seems to be present in
your mind. I believe that the policy
of the Government has a great deal
to do with these matterg because
apart from the Penal Code. Sections
292 and 293, there are also under the
Sea Customs Act, the Post & Telegra-
ph Act and various other Acts, the
right tp prohibit the transmission or
import of literature of this type. Un-
fortunately it so happens that during
the years after wp attained freedomr
and particularly in the last 10 years,
there has been no exercise of this
power in respect of magazines of the
European and American kind that
come here and which are allowed free
eniry and free display. They are
available to the young and at fairly
cheaper rates than many magazines
which have got literary, scientific or
artistics merits. This can be remedied
provided the Government applies its
mind to it and sees that it uses the
powers given to it under the Sea
Customs Act and the other Acis to
ban the entry of such books or at least
to see that they are not allowed to
come freely into the country.



Whether such powers are to be used
ang when, is g matter for the Govern-
ment to consider and decide. This is
not purely a legal question because
you find none of these things when
they come before the court can escape
from being found obscene. Being
obscene they cannot escape the Iaw.
In the case of The Observer, I have
had occasion to deal with some cases
because two or three persons who
were very severely hurt by all kinds
of slanderous and vulgar articles in
‘it have consulted me about it. There
is no reason why under the Press Ob-
jectionable Matter Act or other Acts
you cannot take action against such
vulgar and libellous attack on indivi-
duals ang condign punishment meted
out. I am one of those who feel that
it will not be difficult to change the
law at all, if necessary. We must do
it because such are blackmailing
journals.

SHRI DAHYABHAI V. PATEL: Is
it not because our Law of Libel is
defective?

SHRI! CHARI: No. Our law in that
respect is not defective. But the
persons who are libelled against are
afraid and they feel they may have
more dirt thrown on them if they
went to court and appeared as a plain-
tif or complainant. They feel that
very few people read The Observer,
may be 3,000 or so. If they file a suit
many questions may be put and all
kinds of suggestions will be made.
It is that fear that prevents most
people from coming up in court with
a case.

PANDIT S. S. N. TANKHA: 1 am
glad you have referred me to the
other Acts which prohibit the entry
of this kind of literature freely into
this country. But do you think Gov~
ernment would be justified in prohibi-
ting them so long as there is nothing
fn our Penal Code to condemn them
or to ban them?
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SHRI CHARI: The Sea Customs-
Act and all the other Acts do not-
depend on the Penal Code.

PANDIT 8. S. N. TANKHA: True;.
but what will be the justification for-
banning them if the Penal law does

not prohibit? If we make any
changes in the Penal Code we will
make corresponding changes in the-
Post Office Act ang such other Acts.
But now when the Government:
takes action under any Act the point
will be raised as to whether it is-
justified or not, since the Penal law
does not prohibit journals of that type-
from coming in . How then will the
action be justified wundep that the-
Post Office Act or the See Customg Act
prohibiting them?

SHR] CHARI: The possession of
obscene materials is banned and there-
is nothing wrong in law that prohibits-
the import of such obscens materials..
I wilj go step by step. The Customs:
authorities and all these preventive-
authorities are not bound to let the-
thing come into the country and al-
low any person to exhibit jt for sale..
If it is exhibited for sale, let them:
seize them and produce them in court.
for the purpose of testing them..
Prohibit these things and let the per-
son go to court and let him take out
a writ petition and say that a parti-
cular magazine I imported and@ the
Customs authorities have no busincse
to keep it because it is my fundamen-
tal right to carry on my trade and:
right iz affected, Then the Govern~
ment can come and say that this is-
obscene under section 292 and so they"
are not allowed to let it come in.

PANDIT S. S. N, TANKHA: 1
understang that. But what about a-
paper like The Ohserver?

SHRI CHARI: [ think for papers-
like The Observer, the Press Objec=
tionable Matters Act must specially-
contaln new provisions.

PANDIT S. S. N. TANKHA: So far-
as My information goes, the Home:



Ministry has been unable to fiing a
formula by which if can check it.

SHRI CHARI: I do not ihink the
Jhuman brain is so poor that a for-
mula cannot be found if you are really
-anxious to find one. I may also add
‘that in general the legal mind tends
‘to be conservative because we have
the Anglo Saxon system of looking
-to old cases, looking for precedents,
‘what has already been decided and
.80 on. This kind of a conception has
‘to go and new ground can be broken.
“There js ne reason why in our society
-we should not break new ground and
‘I think this is not difficult at all

PANDIT 5. S. N. TANKHA: With -

Tegard to this particular amendment
before us you must have seen the
various opinions which have come
-on this Bill. Some of them, as you
“would have seen, have objected to the
use of the words “public good” and
-they feel that by the use of these
‘words you will be letting in such
literature which has so far been pro-
“hibited, since they will come in on
the ground that they are for the
public good. Therefore, those giving
‘the opinions suggest that the words
“public good” should not be there.
“What is your opinion?

SHRI CHARI: My
.submission iz that those gentlemen
“who have written that either are not
‘keeping their eyes open to see the
‘kind of material that is flooding this
-country, material that is really vul-
.gar ang obscene, or they are unneces-
sarily panicky and think that any
thing can be defended as being for the
‘public good. I do not think porno-
_graphic literature can be defendeg as
being for the public good. There may
"be borderline cases about which there
-may be two opinions, But that is a
different matter. What I am saying
is that really vicious things, prono-
graphic material, dirt for dirt’s sake,
-that kind of tning cannot be for pub-
lic good. How can any man say that
4t is for the public good? '

respectiul '
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PANDIT S. S8, N. TANKHA: The
printer and publisher of The gbser-
ver also says: “We are publishing thig
for public good.”

SHRI CHARI: He is bound to say
that, But what he says does not
decide the matter,

PANDIT S. S. N. TANKHA: But
if we do not have these words, will
it not be better?

SHRI CHARI: It i like thiz 1
speak as a person who does not know
art. It is true that there are several
trends in art and I do not understand
them at all. But I know there are
certain artists who think that this is
a very good development in art. I
am unable to understang it. None-
theless if T make an artist himself o
judge of what is best, then I will have
no control over him at all. That is
why the interest of public good be-
comes the over-riding consideration.
You may say whatever you like,
but the public will be really the judge
whether it is for its good or not, That
is why in my suggestion for trial by
special jury I wanted to concenirate
on this aspect, that the persons should
be drawn from the public and they
shall give the wultimate judgment.
From time to time norms will change,
the mores may change, A particular
danger may be far greater in a parti-
cular period than at other times. At
that particular period the man may
be convicted, But after five years
the danger may not be so much there

- and the person may not be convicted.

You are afraid that by the use of the
words “public good” there will be
laxity and more of such literature
might come in. I do not think that
your fears are justified.

CHAIRMAN: In fact it may be &
corrective.

SHRI CHARI: Yes, it may he a cor=
rective and the artist cannot claim
that he is the sole arbiter of his paint.
ing or work of art and that it 1s not
for the court to decide the matter. I
said that this claim has developed be-
cause the artist has denied his inlegral
connection with society.



PANDIT S. S. N. TANKHA: Now,
Please see sec. 293A. There you have
‘the words “or for bona fide purposes
«of science, literature,” and so on. It
Jhas been suggested that the word “or”
.should be changed to “and” so that it
will read “and for bong fide purposes
-of science, literature,” and so on.
This change is suggested in order to
make it more precise and clear. What
is your opinion.

SHRI CHARI: Of course if you
want to retain the words as they are
I suppose ‘and’ will be better than

¥

“or’.

PANDIT S. 8. N. TANKHA: The
thirq point is whether in your opinion
the deletion of the word ‘meant’
occurring here in the amendment
‘would be desirable,

SHRI CHARI: I think ‘meant’ has

really no place in it bacause suppose
a quack says that he conducied a
surgical operation for he meant it for
the recovery of the patient. But he
ig a quack ang kills the patient. The
word ‘meant’ is a subjective thing,
First of all it is difficult to establish
and secondly it is irrelevant. What
does it matter if you say that you
meant if for the public good :f what
you have done is really for the pub-
lic bhad?

- PANDIT S. S. N. TANKHA: If we
retain the word ‘meant’ the result of
{that will be that a person can come
forward and say that he meant his
writing for public good and that wiil
have to be accepted.

SHRI CHARI: I  Dbelieve what
+ Diwan Chaman Lall’ had in mind
when he used the word ‘meant’ was
'not what he thought was good but
‘what is for the public good. ‘Meant’
‘meang the tendency of a thing being
for the public good; it is not the sub-
jective intention of the writer or the
artist.
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PANDIT S. S. N. TANKHA: So do -
you agree that this word ‘meant’
should be substituted by some other
word?

SHRI CHARI: Yes.

PANDIT &£. S. N. TANKHA: Lastly,
I would like to know, supposing the
Committee comeg to the conclusion
that the present law should not be
changed but it should be left to--
remain as it is, them as a lawyer

‘could you suggest any other method

whereby we can make the law more
stringent so as to make it work bettier
regarding publications, etc. of the
kind we have spoken about?

SHRI CHARI: Speaking for myself
I do mot think anything very serious
is going to happen if you do not
amend the law because broadly
speaking art, liferature and all these
things are considered in one way or
amother but when we are considering
the matter, when you, gentlemen, are
considering this in the Select Com-
mittee, you are not primarily con-
cerned only with the particular
amendment. You have also to apply
your mind to the general total pie-
ture and see what best could be done
in the circumstances. It may be this
amendment; it may be some addition-
al amendment; it may even be a
separate Act to be passed by Parlia-
ment. All these questions are natu-
rally part of the things which you
will be considering. 1f you ask me,
there iz no urgency for this except
for the fact of the Supreme Court
decision in Lady Chatterley’s Lover
case which is also not quite a correct
decision. Perhaps that led Diwan
Chaman Lall to saying: well, In
England it hag been upheld, in Ame-

‘rica it has been upheld, in various

countries it has been upheld a; a
piece of literature and therefore the-
faet that there are offending passages
in it should not overweigh the thing.
So as I said here is nothing serious
or urgent which is likely to happen
if an amendment is not made but
since the matter has been brought '



forward it is good that Rajya Sabha
and the Lok Sabha consider the mat-
ter because after all many of our laws
which have been there for quite some
time require to be changed and
amended according to our concep-
tions, according to our society, our
mores, our approach and things like
that.

So far as tightening is concerned,
I do not think you can make any
impact by providing for a punish-
ment of imprisonment for three
months. Three months is nothins.
If a man makes Rs. 80,000 through
such magazines he is quite willing to

go in for three months and come out. -

DIWAN CHAMAN LALI: Would
you suggest that it should be two
vears 35 in the British legislation?

SHR] CHARI: Not necessarily two
years every time. But anything up
to two yearg can be given.

PANDIT S. S, N. TANKHA: By
tightening what I understand is that
we have to tighten it in such a way

that all these scurrilous matter may.

not come before the public and not
that we should impose a higher sen-
tence of two to three years’ imprison-
ment. People are bringing out such
journals because they know they can
make much money by writing all
these scurrilous things.

SHRI CHARI: That is why I say,
my own impression—pardon my say-
ing so—is that in these matters our
preventive sections of the police and
the customs do not seem to e as
active as they should be. There is
no reason why many of these pave-
ment books which are really porno-
graphic in character should not be
immediately proscribed. But then the
question of policy arises. On the one
hand it will be said that these are all
magazines which are accepted in Ame-
rica and Britain. But we can say,
well we do not need , them. Why
should we accept whatever American

“dhas. accepted? We need notf. So tight-
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ening has to be done anyway but the
law as such does not require any
tightening. The law of obscenity 1s
quite clear. Many of these pornogra-
phic things cannot even he defended.
Supposing T were to appear in their
defence, I would not khow what to
say.

CHATRMAN: Still, The Obsevrver
anq things Iike that have been
defended and judgments have been
given in their favour that there is
nothing wrong in them.

DIWAN CHAMAN LALL: The
point Mr. Tankha is trying to make
is this. Mr. Hathi referred to a
particular judgmenf, a four-line
judgement in which the Magistrate
thought there wag nothing obscene in
the article in the Observer, What
are we going to do in order t{o put an
end to such things?

SHRI CHARI: Why should not the
State take it up or the party take it
up in appeal?

CHAIRMAN: That will be done but
still the difficulty is there. If we
have got something more definite,
more concrete, if we define ‘obsceni-
ty’ in the light of the different judg-~
ments, probably that might help us
more and the original ecourt also,

SHRT CHARI: However well vou
may define it, the application of the
definition will still be an individual
matter, !

CHATRMAN: But if there is no

definition then the field will be much
wider, .

SHRI CHARI: We cannot say that
there is no definition because if you
take the Indian cases, even though
the Act itself does not define what is
obscene, they have aeeepted the Hick-
lin test and there iz a whola lot of
case law on the subject. %o the law
is settled on the question of obscenity.

CHATRMAN: True, but if we can
embody what has been settled in flie



Act itself I think that will normally
- speaking help us in bringing to book
cases that you and most other col-

leagues here think should not go
scot-free, '

SHRI CHARI: I wish you all hap-
piness in that task but it is going to
be g difficult one, You can {ake the
obscenity test from English cases and
from the English law but my own
impression is that it is much easier to
allow the courts to change it from
time to time as the times change
rather than bind them down to any
particular definition. )

CHAIRMAN: That will have to be
very wide.

SHRI CHARI: My own impression
is that it is not so much the definition
of obscenity which matters but it is
really who is deciding obscenity.

CHAIRMAN: And whether

the
law is being implemented or not,

DIWAN CHAMAN LALL: May I
thank you, Mr. Chari, for your very
lucid exposition on the subject and
for your remarks. I entirely agree
with you. AIl that I want to do is
to draw your attention to this. You
said yourself that there has been
change in the customs and habits of
our people. Compared with the
changes that have taken place in
Europe we, for instance, still worship
the Lingam. We have Konarak; we
have Khajuraho., We have got many
temples where the proclamation of
the sex act has been permitted for
centuries. We are a little more libe-
ral than the concept which governs
Christianity and vet in the law of
obscenity which prevails here it is the
Christian doctrine of original sin
which has been imported into India.
Do you not think that it would be
worth while differentiating, as you
have said quite rightly, between what
we have in India and what they have
jn christendom, which has been the
governing factor as far as moralsg are
concerned in Great PBritain? Now,
for instance, as I said. do you find the

8t

" have

‘Kalidasa's

worship of the Lingam anywhere else
in the word, except here in India?
I do not think that you will find it
anywhere else and yet it is permitted.
It is not only permitted, but it is part
and parcel of our life. Now, in those
circumstances, considering that we
got Xok-shastra, which is
the basis of all scientific writing on
the subject of sex, we have got
Anangaranga and we have got all
sorts of other books, we have got
Kalidasa who is really from that
point of view very obscene, how are
we to view it? If Mr, Hathi were to
direct his department fo bring a case
against the publishers of Kalidasa’s
works, he would succeed under the
law as it stands. He would succeed -
against any complaint that is level-
led against ZXalidasa’s Meghdoot or
Shakuntala. Now, take
the case of the song of songs. It is
treated as an obscene thing. The
book of Leviticus I was compeiled {o
read when I was in a Convent school.
We have a great deal of literature
and art, sculpture, etc. which may be
considered to be obscene. Therefore,
it is necessary to change the law. It
ig absolutely essential that we must
change the law. When you said that
you do not think that it would make
any difference at all, I remember that
fortytwo years ago when I raised this
particular matter in the Legislature,
Mr. Mohammed Ali Jinnap objected
to my statement that a third class
magistrate would decide if it was a
work of art or not. I had read both
in French and in English in those days
Rousseau’s Confessions and I asked
Mr. Jinnah. Have you read ZRous-

seau’s Confessions? To my utter
surprise he said that he Thad
read Rousseauw’s Confessions not
only once but twice. Nobody ever

reads Rousseau’s Confessions a second
time, having read them once. If my
friend, Mr. Hathi, were today to de-
cide, it would be considered as an
obscene book. Similarly, Lady Chat-
terley’s Lover was considered to be
an obscene book and, therefore, ban-
ned. I think that you will agree with
me that it is necessary to liberalise



and lock at this matter with the eyes
of an Indian and not with the eyes
‘of an Englishman ruling India,

SHRI CHARI: 1 entirely agree
with you, but I would like to say a
few words in reply. Early Indian
society regarded the aci of procreation
as sacred, just as important as any
other fertility act in nature. I do not
think that the same position obtains
today in Indian society. I do not
think the fact that we have had such
an ancient approach to the guestion of
the act of procreation, the sexual act,
their glorious descriptiong by Kalidasa
and others would require us to allow
more of such things than the other
countries allow, That is how we have
to look at the thing. There is no
need ifor us to state that in our coun-
try we ought to allow a freer discus-
sion of the sex act and things like
that than in any other country which
has been under Christian influence for
a long time, because if we take our
own literature, our own Vedic litera-
ture, apart jrom a few of the old
giants, I do not think that normally
our literature has indulged in obsceni-
ty at all. T arn not talking of the new
trends. Now, if you read the writers
of the last fifty years in .Marathi,
Tamil or Telugu they have -writien
novels and they have not drawn upon
our ancient traditions in order io des-
cribe the sex act and things like that.
This is an indication of the fact that
our attitude even so far as the pre-
sent society is concerned is not the
same as the old one. We worship the
Lingam because that is part and par-
cel of the enlire religious approach by
the various sections of our people. But
there is no doubt that, if, apart from
ilemplez, you show the genital organs
of a man amd a woman in that action
it would certainly be obsecene. That
is whv I am not aainst a revision of
-the law. Al that I am saying is that,
first of all, it is not guife clear to me

in what sanse the law of ohscenity has
to be liberalised. We can onlv say
that the test of obscenitvy should not
-be made in & partleular wav. Tt
sshould not submerge works of litera-
- fure ang art under the guise that thers
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is a passage of obscenity in it. A
judge or a magistrate is not the law.
Looking at the amount of pornogra-
phic literature that is really coming
into this country, you will have to
control it. A walk around Connaught
Place would reveal so many things.
Some of them are hidden under other
books and he asks you whether you
are interested in such and such maga-
zine. 1 do not think the authorities

are taking sufficient care to prevent
this,

““CHAIRMAN: Who is to determine
whether it is obscene or not under the
Sea Customs Act?

SHRI CHARI: It-is not difficult at
all. The courts will decide.

SHRI DAHYABHAI V. PATEL:
They put a blankef ban on all litera-
ture from Taiwan, including a bock
entitled “How to increase agricultural
production”, They gllow all this por-
nographic liferature to come into
India without restriction. It is the
attitude of the Government that mat-
ters really.

CHAIRMAN: They must be fur-
ther tightened up.

SHRT CHARI: They must be acti-
vised. Why are you allowing all these
magazines? Do not allow them t{o
come, Take action against the book-
sellers who are ordering these things.
If vou think that it ig pornographie,
then do not aliow it. Let them go to
court and tell them that they have
a fundamental right 1o bring such
books into this country.

SHRI DAHYABHAI V. PATEL:
Mr, Mani was showing some books
which are priced five dqllars and they
are imported into this country, just

now, this afternoon. He has taken
them away when he went.
DIWAN CHAMAN LALL: Mr.

Chari in your opinion, this will meet
the position that you have explained.



SHRI CHARI: That is what I think.
K is for you, gentlemen, to think, I
am only placing my humble sugges-
tions before you. I am very grateful
to you, '

CHAIRMAN: I thank you, Mr, Chari
on behalf of the Committee for the
very clear exposition that you have
given us of the background of the
whole question and the legal authori-
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ty and we are really gratefu] and I
am sure your statement will be very
helpful in coming to our conclusions.
T thank you.

SHRI CHARI: I thank you also for

giving me this opportunity of placing
my views before the Committee.

(The witness then withdrew)
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: (Shri Asoka Sen was called in)

- CHAIRMAN: Now we begin and
we shall examine Mr. Sen, Joint
Secretary Ministry of Home Aflairs.
T am glad that Mr, Sen is here with
us to help ups. Mr. Sen, you know
the amendments which have been
suggested by the mover of the Bili,
and you also know that the idea and
the objective of this committee is two-
fold. Onme is to liberalise, if neces-
sary, the law as it is today, so taat
a real piece of art, whether literature
-or anything, should not come -under
and be hit by the present provisions
-of the law. The other thing is that
there are many things which are
really filthy, which are not at ali de-
cent but, as I understand it, the Home
Ministry finds it difficult to caich hold
of them. So on that aspect alsc we
would like to hear your views as 10
how to tighten the law, so that we
may just catch hold of really ob-
scene and undesirable things, and at
the same time see that a real piece
of art or literature merely because
of certain things appearing there
should not be banned or should not
be hit by the provisions of the cri-
minal law. You know this is a Par-
liamentary commitiee and whatever
your evidence is, any Member of Par-
liament can look into it and if you
want that anything said in the evi-
dence should be confidential, you
can indicate it to us, and we will con-
sider about it.

Now, Mr. Sen, I would like to know
whether the amendment that hag been
brought by Diwan Chaman Lall is
needed and, if so whether in  its
present shape or with alterations. That
would be the first question.

SHRI ASOKA SEN: Yes, S8ir. We
in the Home Ministry have been deal-
ing with this problem of obscene lite-
rature for some years now. Straight.
way 1 would like to submit that so
far ag pornography is concerned, I
distinguish it from obscenity. We have
had no gdifficulty with tackling porno-
graphy; pornography is the filthy

- two-fold difficulty.

stuff that is sold on the sly in road
corners, and there prosecution is laun=
ched ynder sections 292 and 293 of
the Indian Penal Code. Of course
under each of these sections the
punishment provided is small but
the offence in either case is a‘cognis-
able one and an officer in charge of a
police station or any other police offi-
cer that will do for the purpose can
catch hold of the man selling porno-
graphic literature and send him to
court: So in that regard, if I may
draw a distinetion between  porno-
graphy and obscenity, we have had
no difficulty. But the main difficulty
arises with regard to obscenity,
which is not purely pornography and
so is often overlooked as being only
obscene in parts. Now we have a
It is a somewhat
strange provision of the law that we
have absolutely no legal provision
for proscribing anything that we may
consider obscene; there ig nothing at
all; there is no law against such books
printed and published in India,
whereas against the books imported
we have the advantage of the Sea
Customs Act, using which we can pre-
vent the eniry of such a book al-
though we cannot proseribe it if
somehow or other it finds its way into
this country. When it comes to notice
that an attempt is made for the eniry
of such a book ino this country im-
mediately the Customs people refer
it to us and we take the decision and
tell them not to allow it to be import-
ed. Now whether any book of that
kind can be brought into surreptitious-
ly and then reproduced in India with
impunity I am not quite sure what
the legal position there is. It is
being examined. Now there has been
the other difficulty in a case of that
kind where we wanted to ensure that
at least such books did not enter this
country from abroad. But for Indian
publications we have no law under
which we can proscribe  them. Of
course if a prosecution is 1aunched
and it ends in success then the copies
seized are forfeited and the  book
is proscribed for ever. But a blanket
proscription order we cannot pass.
Now in the case of an o¢bscene



ook also a- Sub-Inspector of Police

<an launch a prosecution if it involv~
«ed a cognisable offence, but no police
officer proceeds against a book jf it
is not pure filth. Naturally, he would
like to be sure that the offender will
get a conviction if he is proceeded
against. 'So where he thinks that
a case merits the launching of a pro-
secution he at once refers it to the
State Government, and in Delhi gene-
rally it is referred to us in the Home
Ministry, and we also, before advis-
ing the local administration to launch
a prosecution, like to get the support
of legal advice, and we have been
trying to get the Iegal advice from
time to time, and the Law Minisiry,
on the basis of past judgments and
Case Law, have genczrally found it
difficult to agree with us. In some
cases they have agreed with us and
we have advised the local administra-
tion to launch the prosecutions, and a
number of prosecutions are pending
now. But very often the Law Minis-
try have quoted from British law
and from Indian law, particularly
from the judgments in fhe case of
the ‘Lady Chatterley’s Lover’, and we
have been advised that the ecase in
question is not likely fo succeed in
court. So with that advice we have

alwayg been reluctant to launch pro-

secutions where doubts are expressed
as to their success.

‘CHAIRMAN: But have they sug-
gested anything as fo how those
things which are generally consjder-
ed to be obscene could be brought
mnder the law? .

‘SHRT SEN: I was coming to that,
Sir. When we came across thig diffi-
culty and approached the Law Minis-
try for a solution what the Law
Ministry always pointed out was that
obscenity was not something that was
defined under the law and that the de-
finition that had been applied over
the course of years was from Case
Law. Also the views of the judges
differed from country to country, and
from time to time, on the question of
how far it was obscene and how far
not in a given case. So as things
gtand at present in India, we had
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found a number of publications im
India, which we in the Home Minis-
try  thought should be proceeded
against, but they found that they
could not be proceeded against, be-
cause the cases were not likely to
succeed in court. So we in consulta-
tion with the Ministry of Information
and Broadcasting made g recommen-
dation that we should amend ths law
somewhat on the lines of the Orissa
Amendment which was an improve-
ment on the present law in two res-
pects. One was that the definition
of obscenity has been enlarged to
include the words ‘grossly indecent
and ‘scurrilous’. Another was that the
punishment has been enhanced. For-
merly the State Government could
only proscribe bocks and pamphlets
under section 99A of the Criminal
Procedure Code if they were seditious
literature. It now covers obscene
literature also in the sense that a
book, if it is obscene, even without
launching a prosecution against it,

‘eould be proseribed. But of course

under the Criminal Procedure Code,
an order of that kind is justiciable;

it can be taken to a court, and
go the legal difficulty still re-
mains. We suggested the difficulty

to the Law Ministry and they feit
that just adding a few words to the
present provision in section 232 will
not remove our difficulty at all. At
present it says ‘obscene’ and even if
you say ‘obscene, grossly indecent and
seurrilous’, even if you add these two,
three words, the same difficulty in
the court of law will remain. There
is no definifion which is binding on
the judge and so on the basis of
the existing law it will be of no con-
sequence. We have taken it up again.
I intend going and discussing it with
the Law Secretary and sée whetner.
anything can be done. This is the-
position at present.

CHAIRMAN: So nothing practical
haz heen done.

SHRI SEN: No.
CHAIRMAN: No definite sugges-

tion has been given by the Law Mi-
nistry.



SHRI SEN: OQur suggestion has
been that we may follow the Orissa
Amendment and take powers to pro—
scnbe them,

CHAIRMAN: Have you anything
more to say?

SHRI SEN: No, except this, that
fortunately this type of books are not

wxitten and published in our country,

I mean of the type that we get from
abroad and which in the Home Minis
try we have found and considered to
be obscene. Such best-sellers wide-
1y read books are not produced and
published in the market here, books
by authors like Milley or Lawrence,
Cur eminent authors have not yet
taken to the writing of this type of
books, Here we have either pure
pornography for which we can take
action or the other variety. The only
exceptions are some newspapers acd
weekly magazines,

CHAIRMAN:  According to us
even Lady Chatterley’s Lover i3 to
be banned.

SHRI SEN: Yes, and books like
Fanny Hill or the Tropic of Cancer.
We have prevented their enfry ianto
the country. But if such books be-
gin to be published in Indig then
our difficulties would, be much more
because then the help from the Sea
Customs Act will not be available to
us. The only publications causing
us {rouble are the weekly and mon-
thly magazines from Delhi. We have
prosecuted a few cases and in some
the Law Ministry supporteq us, but in
a large number of cases we ﬁnd that
the legal advice is against cur Jgun-
ching a prosecution.

CHAIRMAN: Now Members caa

ask any questions that they may
want to put.
PANDIT S. S. N. TANKHA: M.

Sen, you referred to the Law Minis-
try’s remarks or advice with regard
to this matter. Is it that except for
saying that under the present law
nothing more can be done, have they
made any practica] suggestion at any
time or no?
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SHRI SEN: No, Sir. When we
sought their advice they have said
on the basis of Case-Law and the
existing law a case cannot be sustaine
ed.

PANDIT S. S. N. TANKHA: Then is
it not pertinent to ask: If nothing
more ¢an be done under the present
law, then what is the State to do in
such cases?

SHRI SEN: We have a reference
pending with the :Law Commission
for a long time. I think the Law Com-
mission will be going into it.

PANDIT S, S, N. TANKHA: You
have also stated that since  there
is no definition of the word “obscens”
therefore the difficulty arises ag to
which particular publication is ob~
scene and which is not. Doubt arises
in the mind of everybody, Is it pos-
sible to define “obscenity™? Do you
think we can have 3 satisfactory Ge-
finition of it?

SHRI SEN: Various attempis
have been made and in England under
the Jenkins Act they have made some
sort of a definition, Here we can
perhaps follow the line taken by
our courts in the case of Lady Chat-
terley’s Lover, As for putting all that
in a definition I do not know whether
it can be put in legal shape, I mean
all that is in the long judgment giv-
ing the views of the Judges. Whether
it can be put in proper legal shape
perhaps the Law Ministry will be
able to tell us. But our suggesticn
is that the scope of the present sec~
tions may be extended so that thereis
more geope for bringing in these pub-
lications also. Bug that hag not been
found acceptabie.

PANDIT S, 8. N. TANKHA: Would
it be possible to get from the Law Mi-
nistry some definition so that this
Committee may consider it and adopt
it with such modifications as may bhe
considered necessary.



SHRI SEN: The Law Ministry has
got some definition.

SHRI BHUPESH GUPTA: What
does your Ministry think of the pro-
posed amendments in the light of
their experience?

SHRI SEN: We are keen to make
some amendments and we had made
a reference to the Law Ministry.

CHATIRMAN: ©No, hig question is:
“What is your own view”?

SHR1 SEN: Our teniative view is
~—not that we have taken any view,
we have left it to be obtained after
circulation—that we have not a singla
case where 2 piece of art or literature
or scientific publication had been
affected by our existing law. The
courts generally are fully conscious of
the need for protecting publications of
this nature. Actually we have had the
other difficulty, the opposite difficully.
But this difficulty we have not expe=-
rienced at all at any time,

- SHRI K. K. SHAH: You say,
Mr. Sen, that the word “obscene” has
not been defined. But Justice Cop~

per’s judgment on the Hicklin ° case
makes the position quite clear. Mr.
Setajvad also confirmg this view.

There should be the tendency fo cor-
rupt or deprave minds open to such
jnfluence, minds of persons into whose
hands the publication may fall. So it
is very specific. 1 do not know how it
is said there is no definition of obs-
cenity. -Firstly, the mind should be
open to such influence. 1t is not as if
everybody should be affected. Secondly
the reference is to hands into which
the publication is likely to fall, not
that it falls into everybody’s hands.
Third'y the effect or the tendency
should be to deprave or corrupt the
mind, When this is the opinion of the
highest court in this country the law
is settied. So either the Law Ministry
should be able to {ell you or Yyou
ghould be able to tell them. What
are the difficulties? I asked this gques=
tion to Mr.
specific on this
of a little experience I

point and as a lawyer
too feel the

gatalvad and he was very .
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same way, There should be no diffi-—
culty.
SHRI SEN: On the basis of this:
classical judgment ‘the Law Ministry-
afivises whether a particulap publica-
tion is covered or not. In a num-
ber of cases they have told us, “Go-
ahead with the prosecution.” Even
with this definition it is a matter of
subjective determination by the court.
Also it is difficult to produce- evi-
dence. Without including this in the
law the advice of the Law Ministry
has always been guided by this opi-
nion, whether it is likely to fall into
such hands, whether it is likely to.
deprave and corrupt the minds open
to such effects ete. ete. 1 am not
sure whether by including it in a de-
finition the position will be any dif-.
ferent from what it is now.

CHAIRMAN: As Mr. Shah pointed .
out there are two factors. One is
whether the publication is likely to
corrupt the mind in the condition of
our society as it is. Can you sug-

. gest an improvement?

_interpret the thing in all

SHRI SEN: We can certainly
make a suggestion.

SHRI K. K. SHAH: 1 want fo un-
derstand the position. Here is defi-
nition of ‘obscene’ by Justice Copper,
We have to consider the conditions
prevailing in the country, the iype
of people and the type of educalion
available to our young people and the
effect that such publication is likeiy
to have. All these three aspects have
been covered by this judgment, It has
stipulated or defined what is obscene.

SHR] SEN:

That is what is being
followed now.

SHRI K. K. SHAH: Then kindly
tell me where is the difficulty?

SHRI SEN: One of two courses is .
open to us. One is to have the court
doubtful
cases. If the thing is felt to be ob-
scene, let it go to court and et the
court apply the test. The other is not
0. go ahead Where we ourseives .



:feel it may lead tp an gequittal. The

matter is still under examination in
the Law Minisiry. We can still think
.over it,

SHRI K. K. SHAH: The words in
the judgment are “tendency to dep-
rave”. What is the difficulty of Law
Ministry?

SHR] SEN: In some cases tiney
felt there was no tendency ito dep-
rave.

SHRI K, K. SHAH:
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Did they say

.SHRI SEN: The difficulty is from
the point of view of the prosecution.
‘What sort of evidence is to be pro-
»duced? What kind of witnesses are
.to be produced?

"SHRI K. K. SHAH: As for ten-
‘dency to deprave, really speaking,
there is no evidence necessary. It is
only ocular inspection by the Court
or a reading by the Court and the
effect that such ocular inspection or
reading produces, the effect produced
on minds that are open fo such influ~
ences.

"SHRI SEN: Then again we come
"to a subjective determination by the
" Court.

"SHRI K. K. SHAH: In inety-nine
. cases out of a hundred your judgment
may be acceptable to the Court, in
one case it may not be.

Now, our present amendment may
- create more difficulties than exist at
presenf. In the new amendment
you find the word “intended”. If it is
understood as meaning “intended by
the author” then there is an end of
it. The author simply steps into the
witness box and says, “That is nst
my intention”.

SHR] SEN: As I said g little ear-
“lier, our view has been that we really
do not need this type of amendment
“bacause the protection that is sought

to be given has already been given
by the couris of law.

SHRI K. K. SHAH: We wanted the
Home Ministry to tell us what will be
the effect of this intended amend-
ment. As you know, there are twao
things, in it intended for art, science
and go on and bona fide meant for
such and such things. That again
also will create difficulties.

"SHRI SEN: When this matter is
already ‘before the Select Committee
I really do not know whether we can
have a view at this time.

SHRI K. K. SHAH: Supposing we
make some recommendation ang then
you find some difficulty and find that
the wording has not been good then
we will be in difficulty.

SHRI SEN: Yes; the difficulty is
there. But we left it to the Select
Committee to come to some conclu-
sion.

SHRI K. K. SHAH: So you have
nothing to say? Supposing instead of
‘intended’ we use some othér exprese
sion . . .

SHRI SEN: We have gomething {o
say. We have our difficulty but our
difficulty has always been the reverse
of this. We were not thinking of
liberalisation but we were thinking
of making the law more stringent,

SHRI K. K. SHAH: So you say
that this amendment is not necessary?

SHRI SEN: That is my personal
view.

SHR] K. X. SHAH: After taking
the evidence, supposing for the sake
of argument the Committee comes to
the conclusionp that an amendment is
necessary, then this amendment which
is before the Committee must be exa-
mined by you. That is an eventuality
which you have to meet and if you
do not examine this we neither get
your assistance nor your views, With-
out your views we may come t0 some
conclusion which may not be palatable
o you or which may not be workable



drom your point of view. So will you
Please examine this and let ys have
.yYour views?

SHRI SEN: Yes, yes.

SHRI K. K. SHAH: Thank you.

SHRI M. M, DHARIA: Mr. Shah
‘has tried to get clarified several points
that were in my mind. The point
3s, as has been said here, there are
various States, various High Courts
;and there will be varioug rulings and
various interpretations. Even if we
look at the amendment we find it
‘says: “Provided that in the event
of any dispute arising as fo the nature
-<of the publication, the opinion of
eapetrs on the subject may be ad-
imitted as evidence” Now have you
‘ever tried to define who should be
treated as an expert to interpret whe-
ther a particular thing ig obscene or
maot,

SHRI SEN: No; except indirectly.
"Though not in the Home Ministry I
Imay mention that when the Customs
Pprevent the entry of certain books
‘which are considered obscene they
have a system of consulting a Com-
mittee. That is really an executive
«decision, that is not a judicia] deci-
=ion. They consult a Committee to
«decide whether a book is obscene or
not and there the experts are gene-
rally being taken as processors of Ii-
terature or professors of history or
people high up in the academie world,
That is all right for a decision of that
type that is taken by the Customs
authorities. Buf in a court of law
it will be difficult. I¥ an expert com-
mittee is to be consulted, I am not
quite sure what the intention is and
when it is to be consulted. If it is
f0 be consulted by the prosecuting
-guthority before sending up the case
then I envisage a certain amount of
difficulty in this sense; if the expert
committee says that a particular thing
iz a fit case for prosecution and if we
start prosecution there may be no
difficulty—but the Administration of
the Government should have the op-
‘tion of disagreeing with the advice of
the expert commitiee and in a case
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where the expert committee feels that
a prosecution should not be launched
il the Governmeni were to decide to
Jaunch a prosecution then  possibly
there will be complications in the
court and the findings of the expert
committee will be quoted by the de-
fence. These are the practical diffi-
cuilies.

SIIRI M. M. DHARIA: The point
is, il you say that this amendment is
not going-to gatisfy the purpose we
all have in view thep is it possibie
0 hLave some olher amendment by
which we can fulfil the obiects that
we intend to have?

SHRI SEN: I would at once say
that if we could make the law more
specific to enable us to deay with
ohscene literaiure then there would
be no cobjection in also making a spe-
cific exception to cover things or arti-
stic value. As it is we find it impos-
sloje more or less to take action
against obscene literature and we
tienk that the time is not really ap-
:wropriate Tor making this relaxation.
That would be our view.

SHRI M. M. DHARIA: But have
you ever thought of finding some con=-
crete solution which would be better
and what are your suggestions in
that regard? Now this amendment is
Lefore you. I can understand your
ieeling that this amendment may not
Le of any use to you but if this
amendment is not going to be of any
use in what way should the law of
obscenity be amended?

* SHRI SEN: Amended for what
purpose if I may ask?

SERI M. M. DHARIA: For prohi-
biting obscene literature and  other
obscene things that are coming up
very fast in the country, especially
when we are not in a position to deal
with these things that are coming up.

SHRI SEN: From that point of
view, as I said, we have made some
recommendations which have however
been considered not feasible by the
T.2x Dlinistry. They are the experts
and they say, ‘well, we have seen



your recommendations but they will
not serve the purpose.’ So that way
we did make concrete recommenda=
tions.

SHKI M. M. DHARIA: Is it your
con‘ention that the Ministry to be
consulted by this Committee ig the
Law Ministry and not the Home Mi-
nistry?

SHAI SEN: The Law Ministry ig
the advisory Ministry., We put up
ceriain proposals and they feel that
they will not be feasible, Naturally we
“will take it up again,

SHBRI M, M. DHARIA: Is it possi-
ble for you to consult the Law Minis-
try and then come before the Select
Committee with some concrete pro-
posals in place of this amendment?

SHRI SEN: Yes, that is possible.

CHAIRMAN: In fact last time
we did say that after mutual consul-
tations between them they should
submt their proposals. But as the

evidence is not complete they are
waiting for that to be finished.
SHEI M 3. DHARIA: I wouid

like to bring to your notice one more
point. There are certain literary bo-
dies }like the Marathi Sahitya Pari-
shad, Gujarati Sahitya Mandal and
so on. Is it possible for the Govern-
ment to consult these bodies also in
thig respect?

CHAIRMAN: We can ask them,
it will be much better., We can ask
them to come here.

SHRI M. M, DHARIA: What I
feel is, these Sahitya Academies and
Sahitya Mandals can advise which

book is an obscene book and what will

“be of great help for the Government.

SHRI M. P. BHARGAVA: Mr. Sen
could you tell us when this question
was first referred to the Law Com-
mission and what wag the exact diffi-
culty which you felt for which you
referred it to the Law Commission?
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SHRI SEN: I have not got the

exacdt . . .

SHRI M. P. BHARGAVA; I just
want a rough idea—whether it was
three years back or a year back.

SHRI SEN: Certainly more than

three years back,

SHRI M. P, BHARGAVA: Will
you please fell us what steps have
been takem to study the law on the
subject in other lands to meet the
difficulty which is being experienced:
by you? May I know whether youw
in the Home Ministry vr anybody in
the Law Ministry has made a study
of the problem which has been created
by your being umable to take action:
against that kind of literature which:
you think is obscene?

SHRI SEN: I should think that
the examination would legitimately
be our duty and the Law Minisiry
will come in later in an advisory
role. We made an examination of if.
A sub-committee was set up. Thera
were three officers, one from the Home
Ministry, another from the Ministry
of Information and Broadcasting and
the third one from the Law Ministry.
Of course, the officer of the Law Min-
istry at that stage acted in his indivi-
dual capacity and not as an adviser.
As I submitted earlier, we made
certain proposals for strengthening
the law. Those proposals have not
been acceptable to the Law Ministry.
Not that they have any reason to
disagree with our views, but they
feel that the proposal we made
would not meet our purpose and the
difficulties would remain. It would
just mean adding 3 few words to the
law. The matter is still under the
consideration of the Law Ministry, If
they can provide us with an alterna-
tive amendmenit, which will meet our
purpose, then we shal} consider it

SHRI M. P. BHARGAVA: Now,
when was this committce appointed
and when wag the report received?



SHRI SEN: Ii will take me 3 little
~time to find out, :

SHRI M., P. BEARGAVA: If you
-do not have the dates now, I would
like to have the dates chronological=-
1y given to us, i.e., the day the diffi-
-culty was experienced, the day the
commitliee was appointed ang the day
.you made the recommendation to the
Law Ministry. What was the action
taken by the Law Ministry? After
“their reply, what are you doing and
‘whalt other proposals are there to
‘meet the problemm which is there be-
-fore you?

SHRI SEN: We will give you the
-dates,

SHRI M, P. BHARGAVA: Do you
by any chance have any idea as to
what the Law Commission are doing
over it?

SHRI SEN: No.

SHR; M. P. BHARGAVA: After
‘making the reference, you have not
asked them as to what lthey are do-
ing. :

SHRI SEN:
‘them.

We have reminded

SHRI M. P, BHARGAVA: They
‘have not indicateq what they intend
‘to do. Can they take an indefinite
period of time over it? Is there no
way to expedite it?

SHRI SEN: We do not directly
deal with the Law Commission. There
again we have to deal with the Law
‘Ministry.

SHRI M. P. BHARGAVA: No, the
‘problem is yours, but a solution is
-nolf being given by the Law Ministry.

SHRI SEN: I will not put it as
«categorically as tha:, There has been
-a large number of cases which have
“been sent up to courts, There were
‘some castg in Dellt and there was a
Marge number of cases 1 West Bengal,
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We have been zble to secure convice
tion in those cases even without the
advice of the Law Ministry.

SHRI M. P. BHARGAVA: In what
types of cases conviciion was secured?
would you give us some idea of it and
under what law?

SHRI SEN: In West Bengal they
lIaunched a number ¢f prosecutions.
Fourteen cases were registered
and . . .

CHAIRMAN: Under which sedtion?

SHRI SEN: Under section No., 292.
Thirteen cases ended in conviction
and in one case he was acquitted.
This is the position.

SHRI M. P. BHARGAVA: With the
experience of West Bengal convie-
tions, has any note been received or
has any note been sought from the
West Bengal Government about the
procedure followed in their cases, viz,
what were the charges, how were the
convictions got and all that?

SHRI SEN: 1 have to check up on
that. This relates to August, 1964.
I will go through ithe papers and find
out,

SHRI M. P. BHARGAVA: My
worry is this. 1 would like to be
assur~g that all possible steps are
being taken to meet the situation,
because we find that more and more
obscene literature is coming up.
When questions are put in Parlia-
ment, we are told that the law is de-
fective and the Government is unable
to take any action. Now, if that is
‘the state of things, we must do some-
thing expeditiously to meet the situa-
tion. So, what zll is being done bn
that account? That is my worry.

SHRI SEN: Well, as I said, we
are trying to change the law. As far
as the increase in obscene literature
is concerned, I am not sure of that
except for this journal that comes
vut in DP<lhi and possibly in Punjab
also it has made its appearance. I



am for the moment torgetting the
pornographic aspect of it. I do not
know whether there has been practi-
eally any increase. It has come to a
head only in respsct of one type of
publication, a certain type of journal

SHRI M. P. BHARGAVA: So, is
the Committee to understand that ex-
cept for the “Indian Observer” and
the “Confidential Adviser”, there is
no problgm for you?

SHRI SEN: No, There are other
problems, but I am nolt sure whether
there has been any tremendous in-
crease in the problem. The increase
has beepn caused mainly by these pub-
lications.

SHRI M. P. BHARGAVA: As far
as 1 understand, in Calcutta, Madras
and Bombay every type of obscene
literature is frecly wvailable. I do
not know whether you have come
across it or ndt There are several
types of things, There are monthly
journals, then there are detective
stories and the most common thing is
ad hoc publication. Whenever they
get material, they come out and then
they stop it.

SHRI SEN: There are certain de-
famatory things which appear in some
papers which verge on vulgarity, but
I am not aware of anything else.

SHRI M. P. BHARGAVA: Have
you addressed any communication to
the States on this problem?

SHRI SEN: Yes, on a number of
occasions.

SHR; M. P. BHARGAVA: Do the
replies received show that the pro-
blem is not of such a magnitude?

SHRI SEN: The replies show that
there is the problem, but they have
not said that if has inctreased wvery
rmuch. The replies show that they
have tried to take as much action as
is possible under the existing law.
They have the same difficulties as we
"have.
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.you cited an example

SHRI M., P. BHARGAVA: Now,
as far as foreign literature is concern—
ed, you said that you can prevent it
under the Sez Customs Aect and then-
how som=z-
literature came in.

SHRI SEN: That was not obscene-
literature,

SHRI M. P. BHARGAVA: Thsn,
there is another question. Suppose &
copy of some sort of obscene litera-
ture printed abroad comeg here and
ap Indian printer and publisher pub-
lishes it here. How can we stop that?

SHRI SEN: I would not be very
definite about it, Under the laws of
the Customs Department we will no
be able to stop it. That is my tentta-
tive view,

SHRI M. P. BHARGAVA: So,
foreign literature you cannot stop. In
respect of Indian literature you do not.
have enough powers. That is the-
position.

SHRI SEN: The saving grace is:
this, The types of books that we have:
prevented coming in are not the-
types of books which anybody would
try to republish here, They are well-
known publicdiions with copyright
and nobody would dream of publish-
ing them here,

SHRI M. P. BHARGAVA: Under
the Sea Customs Act you can apply
a cerfain check. Suppose I am com-
ing from Europe or England and T
bring a book with me and pass it on
to a publisher saying that he can go-

ahead with it. You ecannot prevent:
[that.

SHRI SEN: If he doeg not infringe-
the copyright he can do it.

_SHRI M. P. BHARGAVA: Copy-
right is a different thing, As far as:
this is concerned you cannot stop it.

SHRI SEN: That is my view. I amu
not quite sure about the Customs law..
We are going info that, :



SHRI M. P. BHARGAVA: I am not
sure about the Sea Customs Act, whe-
ther you can prevent its coming be-
fore it actually lands.

SHRI SEN: There is the possibility
of some leakage certainly; they do
open parcels,

SHRI M, P. BHARGAVA: But
normally the thing will come to your
notice when the parcel has been re-
ceived, taken possession of; and it is
being sold; then only you will know
that some sort of literature has come;
then you will find yourself in the
same helpless condition as in other
cases.

SHRI SEN: It is quite possible but
in a large number of cases we have
found that the Customs authorities
had been able to intercept the parcels
before delivery.

SHRI M. P. BHARGAVA: That 1s
only if they get some prior informa-
tion that some such literature is com-
ing. but in the normal course what
the consignment contains will not be
known. ’

SHRI SEN: 1 think it will be
known, They have a manifest,

SHR]I M. P. BHARGAVA: Manifest
will only say books to this amount.
It will not say this kind of books.
How do you krow whether any
obscene literature is coming or any
real good stuff is coming? Only cer-
tain categories are indicated in the
manifest.

SHRI SEN: It is extraordinary
that in such a large number of cases
they have been able to prevent and
make reference to us about political
and obscene literature; in a large
number of cases they have consulted
our own Committees about delivery
to the consignee or withholding.

SHRI M. P, BHARGAVA: That
will be another problem worth study-
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ing because in the normal courses:
they cannot. Manifest does not indie
cate,

SHRI SEN: We will check up on.
that matter.

SHRI DAHYABHAI V. PATEL: I-
understand that the Customs have got
methods of finding out what is com-
ing. Particularly in the matter of"
political literature it is well known
that all literature from Taiwan was.
banned. There was nothing against
this country. There was a political:
bah when there was nothing against:
this country, but somebody in the:
Finance Ministry issued 5 ban. Is it®
not possible to do something? Why
not a little more vigilance be exercis-
ed by the Sea Customs authorities-
instead of diverting their energy on-
preventing something which is use-
ful? Literature on production of rice-
has been prevented,

SHRI SEN: As far as foreign.
obscene publications are concerned®
we have been able {o be a little more
effective. We have been doing-
what you are saying and we have
been to some extent fairly effective..

SHRI DAHYABHAI V. PATEL; If
you feel you are effective, then it.
meang that the amount of literature
that is tried to be smuggled is tre--
mendous. We still see large quantities.
of that along the footpaths of Delhi.
I will congratulate you on what you
are deing but the problem is so large-
that what you are doing is insignifi-
cant,

SHRI BHUPESH GUPTA: We do
not know exactly what is being done. .

SHR] SEN: This is what is done-

" If the Customs people are sure that

the book is obscene and pbjectionable,
they prevent its entry. If they are-
not sure, they make a reference to
the right quarter. Then we advise
them. I had submitted that we were-
more effective in this matter than:



-with publications in India., We have
-really very little powers to do any-
thing, With regard to foreign publi-

- cations if we received notice, we
" would do something,
SHRI BHUPESH GUPTA: Some

“kind of declaration should be there in
the case that it does not contain such
literature, Bu! this kind of thing has
flooded Madras, Bombay, Calcutta and
Delhi. There is no doubt some acti-
“vity on the part of the Home Minisiry.
not that your Minis‘ry is not active in
ofther fields; but how to counteract
*this? If it is left to the Home Minis-
“try, nothing much happens. At the
State level nothing happens. Then
we should seek it somewhere else.
We know in the diplomatic bags books
-can be easily brought in. But so
many people go outside and they can
“bring them in, You are unabie to
take action, Suppose I violate the
- copyright; the Government of India
‘cannot take action. Therefore, as
“matters stand we are most helpless;
-and whatever effectiveness you may
-claim it is not very effective,

SHRI SEN: If I may limit myself
to  your question  books like
the Fanny Hill we do not allow
“to come in, Although we may not be
able to launch any nrgsecution for
breach of the copyright 1 do not think

.anvbodv has thought of it. There is

cerainly a good deal of this
trash

CHAIRMAN: It is coming through
~undesirable means, not openly,

SHRI SEN: Possibly we have to
Took into the matter as to how these
people scrutirise.

SHRI BHUPESH GUPTA: Some-
how lots of foreign literature typical-
ly obscene which fall within our
description or definition are sold in
Dethi. Am I to understand, that the
" Home Ministry is helpless in this
matter?

SHRI SEN: If it falls within our
- definition, we will certainly.launch
~.prosecution,
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SHRI BHUPESH GUPTA: There
are two things. Either these litera-
ture which are displayed and sold Jo
not come under your definition and
hence are not actionable or alterna-
tively somebody is conniving at it.

SHRI SEN: I would not know of
anyone conniving in a matter like
this. A lot of publications nowadays,
from the cover, on the face of it, may
appear to ‘contain obscene matters,
They say it is high-pressure sales-
manship and if you have that it sclls
better. But the position is like this.
If it is really filthy, the sub-inspecior
himself takes action. If it is not that
type, if it has got all the gei-up of a
respectable publication and it jssug-
gestive and not direct, then a re-
ference is made to the State Gov-
ernment or to us. If it is legally ad-
vised that it is actionable, then action
is taken, But in a vast majority of
cases we have been finding that action
is not possible.

SHR] BHUPESH GUPTA: We have
a way of doing things in our country.
Cover is always good whether in poli-
tics or literature. You said that
action cannot be taken subject to con-
sideration by legal authorities.

SHRI SEN: If it
action can be taken, Techrnically it
is discretion of the officer in the
charge of the police s‘ation whether
a case could be Jaunched or not; but
np police officer is going to launch a
prosecution  without getting legal
advice.

is cognisable,

SHRI BHUPESH GUPTA: Between
the discovery of the thing on the
pavement and the availability of the
legal advice things are sold.

SHRI SEN: It is quite possible.
SHRI DAHYABHAI V. PATEL:
Sir, I have not finished. I would like

to ask whether in the opinion of the
Home Ministry, the coming in of so



.

much of pornografic literature, whe-
ther smuggled or otherwise has nrot
had any effect over the increase in
production of similar liferature in the
country and if so, has not the Minis-

_ try thought of what to do about jt?

The other question that I would like
to ask 1is: Has the Ministry any

_knowledge of printing presses, parti-

cularly in TP, that copy publications,
the exact paper, the type, the page
rumbers, and print cheaper editions
of text-books, expensive text-books
like medical text-books, and scientific
text-books? And are those presses
busy with this work also? Has not a
survey or an enquiry been made
into this matter?

SHRI SEN: I wotild not hazard a
reply as to what has led fo an in-
crease in this type of literature. But
this increase is visible not only it
India but all over the world. It is
difficult to say whether it has led to a
fall in the moral standards of the
people of this country; that is for the
sociologists to say. There are diver-
gent, different views, If you look for
filth, you could find it; if you do not
look for it, you do not find it. If you
forgive me. I may quote Havelock

Ellis—a school teacher had lewd
ideas, lewd homosexual thoughts,
when he saw young boys in short
pants. Whether to punish or take
action against that teacher is one
angle; whether it is a correct thing
to ban young boys wearing short

pants is another angle. That is one
way of looking at things, The other
is a scientific and advanced way of
looking at things. But my personal
view would be that we have not
reached that stage of sophistication.

SHRI BHUPESH GUPTA: We are
not dealing with this particular pro-
blem, we are dealing with a particular
amendment, what would be effective
in preventing this,

SHRI SEN: I have said that we
have not reached that stage of sophis-
tication. And we have to look to the
problem in the circumstances of the
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SOC%Ety as it is, and we have been
trying to do our best,

SHRI DAHYABHAI V., PATEL:
Have you made any survey about the
other thing I mentioned, about those
printing presses?

SHRI SEN: No.

SHRI DAHYABHAI V., PATEL:
You have had no complaints even
from the publishers of text-books that
their copyright is being infringed?

SHRI SEN: They have not come
to us.

SHRI BHUPESH GUPTA: Cannot
we have a simple law that foreign
imported books of such g category
can be proscribed in this counfry?

CHAIRMAN: It should be obscene
or something else?

SHRT BHUPESH GUPTA: Obscene.

CHATRMAN: The whole question
is what is obscene and what is not.

SHRI BHUPESH GUPTA: He is
quite correct there. We do not find
eminent men producing such literature
here, Anyhow, we have not got that
thing here. But then %hings are bor-
rowed from foreign 1liferature and
adapted by some writers, Now, the
Sea Customs Act is.-the only weapon
that we have got in our hands, But
we cannot proseribe them when they
come in, and we have difficulties in
dealing with them. Now, as has been
pointed out, the Sea Customs laws are
not very effective or adequate. Any-
how, they can be circumvented. Then
we will have a whole series of sub-
jective reactions to them. Whether
a sub-inspector has a subjective or an
objective reaction is not known. We
do not know it. We do not know how
to prevent this kind of thing. That is
the main thing. This question you will
reconsider whether we cannot have
a simple. law so that a certain litera-
ture should be proscribed especially

_when it comes from abroad, knowing

fully well that the main source is the
foreign source.



SHRI SEN: Yes, that can be done,
we can have a separate law with
reasonable restrictions. But whether
we would be able to give a definition
and give it a shape which can be
handled easily by the administrators,
I am not very sure on that score.

SHR] BHUPESH GUPTA: 1 am
not suggesting that you should give a
fool-proof definition. That is perhaps
very difficult especially from a legal
angle. From a social angle one can
give it. We are having foreign books
of that description—I am using the
word ‘description’., Internally, we
are not faced with that problem; we
can tackle them, there are various
Acts also, But as far as foreign
things are concerned, is it possible to
have some kind of a broad legislation
which enables one to take action
immediately? It is for you to consi-
der; it is not for me to suggest the
"exact nature of the law, ‘Then per-
haps, much of the problem might have
been tackled. It might not be a legis-
lation of the kind of amendment pro-
posed.

CHAIRMAN: You will have {o think
over it?

SHRI SEN: Whether it falls within
the fundamental rights, whether it can
be passed or not, T do not know.

SHRI BHUPESH GUPTA: I can
dea)l with it. That it is my fundamen..
tal right to read obseene literature you
cannot say. Nobody will say that I
have a fundamental right to read
pornographic literature, You can just
tackle a particular type of book com-
ing in. Nobody will say that he is
going to the Supreme Court because
you are not allowing me to go through
it. The very entry of it is illegal.
There is no fundamenta] right in
that as far as we understand. If is
worthwhile considering.

SHRI SEN: Yes, Sir.

CHAIRMAN: One thing I would
suggest. In view of the frend
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of the questions of the hon, Membhers
and their anxiety to expedite the mat-
ter, I hope your Ministry and the Law
Ministry will sit down and try to
come to some conclusion early. 1
know it is a difficult task. Bui we
have to come to some decision and
see what best we can do to improve
the law as far as possible.

SHRI SEN: Certainly.

CHAIRMAN: I thank you on
behalf of the Committee for all the
help that you have given to this Com-
mittee.

(The witness then withdrew).

(Shri K. M. Bamzai was then called
in)

CHAIRMAN: Mr. Bamzai, we are
glad you are with us. As you know,
it is a Parliamentary Committee ap-
pointed to look intp the question of
the amendment to the Criminal law.
I am sure you have seen the amend-
ment that has been proposed by our
colieague, Diwan Chaman Lall We
want your opinion on that amend-
ment.

We are thinking to liberalise as
well as {o tighten up the law, libera-
lise in the sense that as the law
stands, it should not hit any piece of
real literature or art or anything of
that kind. At the same time there is
a lot of trash, obscene and other
matter, that is circulated. We want
to sce how we can tighten the law
to control itg circulation because it
has been reported to us that the
present law is not adequate enough
to meet such g contingency. There-
fpre, on these two scores we would
like to be enlighteneq by a person
of your experience as Registrar of
Newspapers, Now I would like to
know what do you think of ‘the
amendment that is before us.



SHRI K. N. BAMZAIL: Sir, I hap-
pen to deal with this question in two
capacities. I am Registrar of News-
papers ag well as Chief Adviser in
the Ministry. To every  newspaper
there is the question of declaration.
Since newsprint is a rationed commo-
dity every newspaper has to come
to us. Now there are quite a number
of people who feel offended. They
feel that on the one hand Gov-
ernment wantsg to put a certain
check on newspapers and on the
other it feeds them. But we cannot
stop them. We have to feed both
papers of bad and good character,
Under the Act we cannot take action.
That is a problem for us.

Before a newspaper comes out it
“has to go before the Magistrate for
title. Then the Magistrate refers to
us, Before independence the Magis-
trate used to exercise some sort of
discretion before giving permission
to the title. He used to have poli-
tical as well ag various other consi-
derations.

CHAI'RMAN: Mostly it was poli-
tical.

SHRI BAMZAI: Now it is 5 sheer
formality. He goes before the Magis-
trate for necessary permission to the
use of a titlee The Magistrate refers
to us. Some of the titles are so offen-
sive that they cannot escape attention,
for example, Sex, Psychology and
Romance and it gives pictures of
naked girls. I have no authority to
stop it, no sanction if the title Iis
available, They give pictures of
such beautiful girls, naked girls. All
sorts of Sanskrit title come to s
but I am not authorised o stop them.
Informally I do consult my Secretary
and my Minister,

CHAIERMAN: Did you come to any
conclusion?

SHRI BAMZAI; Actually the Gov-
ernment should move in this behalf.
At the Magistrate’s level something
should be done. When a party goes
before him with a title, he should
not just pass it on to the Press Regist-
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rar. Although the title looks harmiess
it contains nothing but the same
matter.

'CHAIRMAN: Just like the Indian
Observer and Confidential Adviser,

SHRI BAMZAI: Yes, Sir. Then
there is another aspect of it, Apart
from what comes under obscene,
there are some other titles which
require the attention of this Commit-
tee. For example, there is a gentle-
man who has been producing a
journal! under the mame iC.P.W.D.
Gazette. - Now for all practical pur-
poses it appears that it is a Govern-
ment publication. Now we wrote to
the Magistrate saying that this is the
complaint from the Ministry of Indus-
iry. This gentleman has been going
about saying that it is a Government
sponsored journal and it has the
backing of the Central PW.D. So
we had suggested informally “so many
titles are available, why don't you
take up some other title,” because as
such we can’'t stop it. In the same
manner, there is a journal by the
name “Defence Equipment and Sup-
plies”. Now it deals withy the various
aspects of weapons and armaments.
Ang when I saw it in the routine way,
I thought it might be a Defence
Ministry journal. But I found that it
was again a private journal, although
it used a lot of restraint in using the
information available to it. So this
is another aspect of the matter—whe-
ther in such a situation, where it
apparently looks like the name of a
Government journal, it should be
allowed tp be utilised as a name by
the private parties. . .-

CHATRMAN: Hefe We are concern-
ed with, “obscene” literature.

BAMZAI: Yes, that 1s
one  aspect. But regarding the
amendment, I personally {feel that
only a tightening up of the present
machinery is needed. T perhaps do not
agree with Dewan Saheb. There is
already available a lot of scope under
the present Act %because the word
‘obscene’ has yet to be defined, It

SHRI



can be relative to various situations.
For instance, the “Indian Observer”
might look from our point of view,
according to our social characteristics,
very obscene, But all the same, we
are rmporting so much of literature—
which is also available at the same
store sold by the same book agent—
from a country where the social
system is such and where the mental
development has gone to such an
extent, that it does not look obscene,
and the Government dess not con-
template, has not contemplated, any
action against such a journal.

CHAIRMAN: But is the law ade-
quate enough to take cognizance of
such literature?

i

SHRI BAMZAI: 1 personally feel
the present law is adequate, but it

would need a severer punish-
ment

SHRI ARJUN ARORA:. . . and a
better definition.

SHRI BAMZAI: Yes. But what

has happened is that even in foreign
countries, they have not been able to
define that precisely to be able to
pinpoint a thing straightway. Again
it is a question of discretion left to
the judiciary.

CHAIRMAN: But it might be
made more definite than what we
have at present?

SHRI BAMZAI: Yes, Sir, it could
be. But the term “obscene” itself is
so comprehensive, perhaps if it 1s
left vague, it is also an advantage.

CHAIRMAN: But it has been the
opinion of certain departments that
as it is many things which are nor-
mally considered obscene, cannot be
covered by the present position.
Would you suggest anything specific?

SHRI BAMZAI: I have not looked
at it from that aspect. I have two
suggestions. I would submit that the
punishment should be severer., And
I feel that such literature, as suggest-
ed by Dewan Saheb, in the present
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circumstances does not come under
the present provision.

CHAIRMAN: There is no necessity
to liberalise it?

SHRI BAMZATI: In the context of
things, I am personally of the opinion
that there is no need for liberalising
because wherever things are of such .
a nature as mentioned by Dewan
Saheb, there is-no restriction on them,
and the present law does not in any

manner impinge on the production of
such things.

CHAIRMAN: But some have been

proscribed, as for example “Lady
Chatterley’s Lover.”
SHRI BAMZAI: Even about that,

opinion is divided,

SHRI ARJUN ARORA: The Privy
Council has held that it is not ob-
scene, but our Supreme Court has
said that it is obscene.

SHRI BAMZAI: When the case
came to the Bombay High Court,
there was divided opinion.

PANDIT S. 8. N. TANKHA: You
are of the view that the present law
is adequate for the purpose. But do
you consider that these papers, the
Delhi papers that have been mention-
ed just now namely—*“Observer” and
others—are capable of being prose-
cuteq under the present law? Be-
cause so far we have been told that
the Home Ministry finds it impossible
to prosecute them even though the
matter which they contain is highly
objectionable,

SHRI BAMZATI: Yes, that aspect is
there; but in my opinion, the present
law is adequate. But if the element
of punishment is increased, perhaps
that would work as a deterrent.

PANDIT S. S. N. TANKHA: The
difficulty with the Home Ministry is
that they can’t prosecute. Once a
journal iz prosecuted, then only the
question of punishment will arise.



SHRI BAMZAI: Broadly form a
legal point of view, this is the position.
But I have not looked at it from this
position. If the Home Ministry’s view
is that the present provision is not
enough to prosecute a person who is
indulging in such a thing, then my
opinion will not go against if. I my-
self have referred some cases to the

Law Ministry. But I have not so far

got the advice of the Law Ministry.

PANDIT &. S. N. TANKHA: There-
fore, we should take it that since you
consider the present law to be ade-
quate, you are of the opinion that no
change ig needed in it. Buf if it is
a fact as the Home Ministry says that
the law is not sufficient, for awardig
punishments, then you agree that it
shoulq be suitably amended?

SHRI BAMZAI. Yes, of course, if
they have consulted Law Ministry In
the matter.

PANDIT 8. S. N, TANKHA: If the
law is amended as desired by Dewan
Saheb, would it improve the position
or place more difficulties in the pro-
secution of the objectionable publi-
cations?

SHRI BAMZAI: I personally feel
that if the scope of what is provided

under the present law is allowed to -

be extended, then ‘much more could
be done.

PANDIT 8. S. N, TANKHA: Then
it would be helpful if an attempt is
made to describe what “obscenity”
means.

SHRI BAMZAI: As far as I know
T can only base my opinion on what
I have read—even in UK or in
U.S.A., whereever an attempt hag been
made to explain it. I think they
again come back to the same thing
that finally it cannot be explained.

PANDIT S. S. N. TANKHA: Are
there any difficulties which the news-
papers experience because of want
of proper definition about obscenity?
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SHR] BAMZAI: My experience is
that we have more than 10,000 news-
papers and it is a very small fraction
of the whole newspaper community
which is infringing. We have a lib-
rary of all the newspapers, It is
a wvery small number that infringe.
As such it does not concern newspap-
ers in general. ‘

SHRI ARJUN ARORA: But
number is increasing.

their

SHRI BAMZAI: It might be increas-
ing. But at present, out of 10.000

papers, they constitute a very smail
fraction,

PANDIT S. S. N. TANKHA: But
don’t you think that papers of this
type which provide this objectionable
sexy matter to the public, have greater
sales than the other papers which
are healthy and therefore the latter
suffer? A

SHRI BAMZAI; But actually  they
do not cut away the circulation of
other papers. They have a circula-
tion of their own in a particular sec-
tion of the community. They are not
going to give up the other papers.
But, as I said, these titles cowld be
tightened, the wvery titles which are
offensive in nature. We should con=-
sider what could be done about them.

CHAIRMAN: But that matter should
be moved.

SHRI BAMZAI: 1 have moved
that direction.

in

PANDIT S. §. N. TANKHA: Don't
you think that whenever you consi-
der a particular title to be objection-
able, it should be necessary for you to
ask for further details from the per-
son concerned?

SHRI BAMZAI:-I have no autho-
rity to do so. Under no provision of
law can I do it.

PANDIT S. S. N. TANKHA:
could be done if we make
changes in the law.

It
some



SHRI BAMZALI: It will depend upon
what changes are 'made.

PANDIT S. 5. N, TANKHA: By the
mere title I do not think it can be
possible for you to judge correctly and
say that the contents of the book will
be objectionable.

(Interruption)

SHRI ARJUN ARORA: Have you
examined the possibility of curbing
this sort of tendency in the press
through the newly established Press
Council and have you taken any sieps
to bring, what you have said today,
to the notice of the Press Council?

SHRI BAMZAI: The Press Council
has just been established. I had an
informal talk with some of them but
they are still in a preliminary stage.
Actually you must have seen in today’s
papers that they want to build up
some code of ethics, but they are not
vet quite clear as fo what is the
sanction behind it. Actually it is at
a very very early stage.

SHRI ARJUN ARORA: What do you
think should be the machinery to de-
cide whether a particular piece of
journalism or literature is obscene or
not, because literary people are very
much divided on this issue?

SHRI BAMZAI: As you know, they
have set up a Board of Editors. When
we have a problem of such a nature
or a situation is developing like that,
we remain in touch with the Central
Press Advisory Board. - When we see
that the atmosphere of a particular
place is going to be disturbed, we put
it before the editors and they decide
between themselves and they give
their advice to the persons concerned.
I think it should be the editors them-
selves who will have to come to judg-
ment and lay down cerfain norms that
if it infringes this, then they will
recommend action or various steps
could be taken. After all voluntary
efforts must be there. For example,
during several disturbances, language
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disturbances, ete. the voluntary
efforts of the editors of these papers

‘have succeeded to g great extent and

they were able to stop certain stories
from spreading. The co-operation of
the press has been remarkable,

SHRI ARJUN ARORA: Are yo
hopeful that such co-operation can be
available in a case like the present
one?

SHRI BAMZAI: There is another
aspect of it. For instance there was
the language question and there were
disturbances; there was the mizo
trouble or rebellion or revolution but
this has nothing to do with the emer-
gency as such. When it is put to the
editors, they themselves are able to
lay down certain norms and some code
which is circulated to their other col-
leagues. The editors give their atten-
tion to this problem and I am sure
they can be better able to exercise
their influence, because they have a
number of committees where they
meet and discuss such problems.

SHR] ARJUN ARORA: Thank you.

SHRI M. M, DHARIA: So far as
the title ‘Naked Girl’ js concerned, by
itself it is obscene. Buif you mention-
ed sexuality and romance. How do
you say it is obscene?

SHRI BAMZAI: 1I.have not said
that. I said such and such a thing is
possible by the very title of it, there
might be such material inside it. I
had only some titles which T wanted
to mention here,

SHRI M. M. DHARIA: You sug-
gested severe punishment and also a
morte concrete definition of ‘obscenity’.
You may be aware that the present
concepts of liberty are extending
every day. Even the British Govern-
ment recently legalised homosexuali-
ty-—you may have read it in the press.
In view of that, is it possible for us
to put more and more restrictions on
the people or whether it would be
advisable to leave this literature to
the good taste of the people? What
is your advice?



SHRI BAMZAI: But the context
changes from country to country.
- Social development of one country is
different from that of another country,
depending upon what type of religion
is followed and to what extent they
have faith in religion. It all depends
upon these things to decide whether
we go downthe drain or up the drain.
After all there are different ways of
writing an article about sex or with
regard to beauty of a girl. It can be
written in a way which can mean one
thing to one section of the community
and on the other hand it can be writ-
ten in a way which might ‘hurt the
susceptibilities of some other sections
- of the community, Regarding social
development, it is a very relative
term. Again we feel about it because
it emanates from a place like Delhi
There are a number of factors which
go to make up our minds.

SHRI M. M. DHARIA:. You said
something about definition. Have you
ever tried to have a better definition
of obscenity?

SHRI BAMZAI: We better leave it
as vaguely ag it is because it can
cover a number of things.

SHR] M. M.-DHARIA: TIs it possible
to give more and more incentives for
literature of better taste and quality
say by giving them a good quota of
newsprint or say good advertisements
to such magazines which are maintain-

“ing taste? Is it possible?

SHRI BAMZAI: As a policy the
Government should never try to en-
courage any newspaper, whatever be
its content because then the paper
cannot remain jndependent.

SHRI M, M. DHARIA: Regarding

obscenity, is it possible to create in-

. centives in those who maintain the
norm? : ‘

SHRI BAMZAI: Normally they
maintain and only a few papers do
not.
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SHRI M. M. DHARIA: Is it possi-
ble to discourage such papers?

SHRI BAMZAI: By denying news-
print? .

SHRI M, M. DHARTA: Yes.
SHRI BAMZAI: No.

CHAIRMAN: Would you suggest
any such thing?

SHRI BAMZAI: First of all it pre-
supposed that you have arrived at a
conclusion as to what is now obscene.

CHAIRMAN:
that? ’
SHRI BAMZAI: If the law court

has given a definition and if a paper
is condemned . . . . .

Supposing we know

CHAIRMAN: Suppose the Ministry
comes to the conclusion that it is
obscene, in that case, would you advise
that so far as giving of paper is con-
cerned, 1t should be controlled?

SHRI BAMZAI: The Ministry's
views will not matter in this. The
person can take me to the court of
law for infringement of Fundamental
Rights.

SHRI ARJUN ARORA: In @Great
Britain homosexuality has not been
legalised. What has been legalised is
homosexuality between consenting
adults in private,

SHRI M. P. BHARGAVA: You said
that the powers in the Act are
adequate and obscenity is vaguely de-
fined. Supposing you come to the con-
clusion that a particular journal deals
in obscenity, in spite of the wvague
definition, have you any power to take
action against it?

SHER] BAMZAI: No.
SHRI M., P. BHARGAVA: Would

you not consider it desirable to
amend the law to meet that situation?



SHRI BAMZAI: If you put it to
me that the present law needs to be
tightened and if it helps, 1 would per-
sonally have no objection.

SHRI M. P BHARGAVA: Have you
come across any situation where you
wanted to take action against a paper
and you found yourself helpless?

SHRI BAMZAI: I have been in this
post only for 5 months and ¥ have
always held that I cannot take action
as long ag there is no provision in the
law, whatever be the content of the
paper,

SHRI M. P. BHARGAVA: What
steps you have taken to rectify the
anomaly?
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SHRI BAMZAI: I have made refe-
rence to the Govt. that these are the
complaints from the public in the
different categories.

SHRI M. P. BHARGAVA:
many yearg back?

How

SHRI BAMZAT: - I have been in
this post for 5 months and I have made
so far 2 references,

CHAIRMAN: We are thankful to
you for coming gver. If there is any-
thing you can communicate to us. We
hope your evidence will be found to
he valuable,

(The witness at this stage withdrew)
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(Shri A. K. Jain was called in)

CHAIRMAN: We begin now. You
know, Mr. Jain, that this is & Par-
liamentary committee get up to consi-
der the amendment proposed by Di-
wan Chamap Lal] to the existing cri-
minal law on the subject, ang I am
sure you must have gone through it.
This committe2 will now record your
evidence and it will be made avail-
able to Parliament Members to go
through and make use of it. If you
want that any portion of it should be
treated as confidential, we shall cer-
tainly consider it.

The position, so far as the proposed
amendment is concerned, is that we
want to consider whether it is neces-
sary to liberalise the nresent provi-
sions of the law, bccause some people
think that the present provision is
likely to hit good literature fine pie-
ces of art, and things like that. Simi-
farly who have the evidence of those
who feel the necessity to tighten up
even the present provisions, because
cases have come to their notice where
a thing is apparently obscene or in-
decent but still it appears that the
law is not adequate enough to catch
hold of the persoms responsible for
such things. So on that ground the
provision of the law should be tigh-
tened, they say. So, having both these
aspects in mind, you being a very ex.

perienced person in this line being

the President of the All-India News-
paper Editors’ Conference, will please
enlighten us on them. T woulg like to
* have your views first of all.

SHRI JAIN: At the outset I
must say that as g newspaper-man I
will not support any curb on freedom
of expression and therefore I feel
that the present law is quite adequate,
more so because my feeling is that our
sense of obscenity, ete, will be chang-
ing from time t{o time. Let me cite
this as an example. T remember, when
I was only a hoy and started my
career as a journalist I remember the
pictures which I saw then—pin-ups
as they were called—which, if we
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now see in the papers nobody would.
tolerate them. We al knoy that in-
fluential weekliss starteg it on the last.
Pages and it was all done only to.
build up their circulation. And today
it seems that more and more papers.
have followed suit, If you look at
the Western countries—I am sure you
have seen all the literature they have
produced—the  literature produced.
there is horrrible, it is such that a
father cannot read it in the presence
of his daughter or even his son.
Therefore, it shows that the times have
changed, they have come to this stage
and T do not know whether it ig com-
ing to our country or not, but I am
sure that any curb on freedom of ex-
pression placed at a particular time
may not hold good for all times to
come. So, if you are going to change

the law, you should be very careful
about it,

CHAIRMAN: According to the
proposed amendment, experts will be-
constituted to opine on a thing. Now
their opinions may differ. Now, when
to take their evidence? Before chal-
lanning the case or after?

SHRI JAIN: 1 think it should be
after, because you say that the need
has come up. But there are only two
or three newspapers which are be-
having like this, may be not more than
half a dozen in our country. For the
rest, for good literature or good pie-
ces of art, we should definitely libe-
ralise the provision of the law. Other-
wise, the police or the smaller autho-
rities can act as they like, sometimes
on very very ordinary pretexts.

CHAIRMAN: You would also
appreciate that, so far as the young
mind is concerned, if possible without
putting a curb on the producer’s li-
berty or freedom of expression, the
young mind should be put on the right
lines. Now, ftoo much of sex some-
times appears in black and white.

SHRI JAIN: Sir, there are diver-
gent opinions on this subject. Some
people think that sex education is
very necessary, and because we have
had no sex education in this country,



:therefore this thing seems to be very,
deterimental or harmful to the young
mind. For example I can say . that
when there was no co-education in
schools perhaps the attitude of young
men was slightly different from what
it is today. Surely there are certain
things which change with time. Of
course, it will be a matter of opinion
-whether a thing is desirable or not at
a particular time. When our young
men go outside the country they have
more and more chances of moving
about and seeing and reading things.
How can you stop them from reading
the literature they come across there.
So in my opinion it is better to libe-
ralise the law. Of course, defaulters
and those cases which need to be
given some punishment should be
properly dealt with. But certain genu-
ine papers or books which may not
have been written with a view to aug-
ment their circulation or %o make
money, they should not be affected.
Suppose there is an album of Khaju-
raho pictures or something like that.
It will be only a mattep of art or
eulture. What will happen in that
case?

CHAIRMAN: If you want to libe-
ralise the present law, would you tell
us how to liberalise it and what pro-
visions should be introduced in order
to “iberalise it?

SHRI JAIN: I have not thoughf of
that.’

CHAIRMAN: You will agree it is
very material.

SHRI JAIN: I think the provision
‘here of having expert opinion is quite
sufficient. If there iz any such lite-
rature or piece of art found out any-
where then it can be scrutinised by
the experts. -

CHAIRMAN: You think the taking
of expert opinion is sufficient?

SHRI JAIN: Yes.

CHAIRMAN: Now, Mr. K. K. Shah.

SHRI K. K. SHAH: Mr. Jain, 1
-agree with you that so far as freedom
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of expression is }:oncerned, nothing
should be done to' curtail it. But con-
sistently with complete freedom of ex-
pression, don’t you think it is desir-
able to provide safeguards against its
abuse? '

SHRI JAIN: It is desirable, no
doubt,

SHRI K. XK. SHAH: If it is desir-
able would you not differentiate sex
education from encouraging sexy atti-
tude?

SHRI JAIN: That is right.

SHRI K. K. SHAH: Therefore to
the extent it is necessary to curb the
incentive to sexy attitude, don’t you
think that some kind of a provision
may be desirable? '

SHRTI JAIN: May be, but it will be
difficult for the person to judge whe-
ther a thing is developing a sexy atti-
tude or whether it is sex education.

SHRI ¥.. K. SHAH: In that case
you should err on the safer side. For
instance there are  pictures on sex
education showing some dance poses
ang so on. But surely naked danc-
ing is not to be permitted.

SHRI JAIN: That would not be
necessary, not for the present.

SHRI K. K. SHAH: No, not neces-
sary at anyl time.

SHRI JAIN: It may be difficult to
say that.

SHRI K. K. SHAH: As a lawyer I
have read all the literature including
all the different poses and so on. You
know night clubs, But you will agree
that it is not necessary to have naked
dancing or the type of pictures which
are sometimes shown?

SHRI JAIN: I don’t know whether
some 2,000 years back they had such
“Nanga Avadhoots” as they were call-
ed. I do not know if they had naked



dances. They might be having. It is
difficult to say whether during that
period they had such dances.

SHRI K. K. SHAH: You have seen
night clubs where they show pictures
of three men in unnatural attitudes
both at the front and at the rear. That
surely is not necessary for sex edu-
cation?

SHRI JAIN: No.

SHRI K. K. SHAH: I am prepared
to accommodate to the farthest ex-
tent possible. Would you agree with
me if I say that any piece of art so-
called or obscene article or literature
which later on leaves on the mind an
effect not of art or literature but the
effect of a sexy taste, should be dis-
couraged.

SHRI JAIN: But Mr. Shah, it is
very difficult. The effect may differ
from person to person. How a thing
affects the mind may differ from per-
son to person.

SHRI K. K. SHAH: Therefore Jus-
tice Copper had defineg the word
“obscene” and that holds gooq even
today. In his definition he says that
the effect will be that of depraving
the mind, the mind of people who are
likely to be depraved and who may
come across this type of literature.
Therefore he has taken the most ex-
ifreme cases,

SHRI JAIN: It may be that in the
case of weak minds this may be true.
But in the case of the large number of
persons who live a natural life, the
effect will not be that ang I do not
think we should attach much import-
ance to this matter. '

SHRI K. K. SHAH: .In the case of
young minds?

SHRTI JAIN: Even young minds. All
those who live a natural life they will
not be affected. They will feel that
this is bad, this is in bad taste, that
they should not look at it, should not
discuss it. That will be their natural
feeling. |
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SHRI K. K. SHAH: I agree that
the time has come when parents
should give sex education to children.
Incompatibility or inadequate know-
ledge of sex is the cause of many un-
happy' marriages. On that point 1
have no quarrel. But you know his-
torians have said that the Romans
went down before the onslaughts of
the barbarians because the Roman
life was debased. We do not want to
go to the extent where the social
structure will be entirely debased.

SHRI JAIN: That is right.

SHRI X. K. SHAH: I am only try-
ing to take you with me to the ex-
treme case. Don't make our people
saints, do not encourage the saintly
attitude in this modern scientific world.
There I agree with you. But let us not
go to the other extreme also.

SHRI JAIN: Yes, extremes will be
bad.

SHRI K. K. SHAH: Would 3zou
then agree with me that only mini-
mum legislation—I am using the word
“minimum”—to curb extreme attitudes
should be undertaken?

SHRI JAIN: Yes, but T am afraid
that. may affect the other things like

SHRI K. K. SHAH: T will qualify)
it by saying that I wil] exclude works
of art, literature ete. Will that be all
right?

SHRI JAIN: Yes.

CHAIRMAN: Yes, Pandit Tankha.

PANDIT &. 8. N. TANKHA: Mr,
Jain, you are of the view that it is not
desirable to place curbson the press.
As a representative of the press and a
distinguished representative of it, we
value your opinion. All the same, do
you think that sexy literature should
be allowed to fall into the hands of
young boys and girls without restric-
tions?



SHRI JAIN: No, I saig earlier that
it is not desirable to give thaf sort of
sexy literature. But sex education
should be there.

PANDIT 8. S. N. TANKHA: That
is quite a different subject. We are
now concerned with the ordinary sexy
literature which is sold in the market
to young boys and girls, Tt is that as-
pect of the matter that I want you
to consider and tell us whether you
do not think it desirable to put some
restrictions on literature of that kind.

SHRI JAIN: T was only thinking
that the restriction may not restrict
the other side also, art literature etc,
We can have some restriction over the
sexy literature as it is calleg but I gqo
not know whether after fen or twenty
vears a Committee might not sit like
this and then again . .

PANDIT 8. 8. N. TANKHA: That
is a different matter. The conditions
in the country change and with them
the laws also change and the inter-
pretation of the laws by the Judges
alsg changes but as the country is
situated today what is desirable and
what is not desirable is what we have
to consider for the moment. T am sure
you do not approve of the tvpe of
journals like The Observer which is
in the market and surely you would
agree that some restriction should be
placed on papers of that type.

SHRI JAIN: That is perfectly right.
At the last meeting of the All India
Newspaper Editors Conference we
censured that paper but then, as I
said, opinions were expressed that
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there was another paper which was -

quite influential politically and we
could say nothing about it. It started

printing pictures like that and T may
mention in the Blitz for the last ten-
twelve years—you could see even to-
day—they liave been publishing such
pictures and earried some spicy sto-
ries about maybe murder or things
like that. If that was tolerateg for a
number of years—an1i this is not my
opinion bul this was expressed at the

last meeting of the Newspaper FEdi-

tors Conference—why there should be:
so much of talk about this? If this is
blackmailing the young mind then we
know such a thing started from this
place and we had taken no action.

CHATIRMAN: Buf don’t you think
there is a difference of degree?

SHRI JAIN: There may be, but it
is very difficult to draw the line. T do-
not say that Blitz now is sold only on
account of these two things.

CHAIEMAN: But this other one
sold only on account of that.

is.

SHRI JAIN: Yes. But I do not know
how they were prosecuted a number
of timeg and how they escaped.

SHRI K. K. SHAH: I do not want
to interrupt you. But if you consider
that you cannot be effective in con~
trolling your Press would you not
allow the Government to keep them
under control?

SHRI JAIN: No doubt whenever

there is any extreme case it should be

checked but as I have saig I do not
know how far one will consider it an
extreme, for how many number of
years, '

CHATRMAN: We are concerned
more with the present society and
with the present position of law and
the publication of such literature. -
That is what we want to meet. You
are right, Mr. Jain, when viou say that
things change rapidly these days. But
at present we want to know what
would be the best thing to do in your
view.

SHRI JAIN: One thing more I have
seen and I am sure it must have come
to your notice also. There are car=
toons, small size pamphlets and books
which come with naked pictures.

AN HON. MEMBER: Foreign?

SHRI JAIN: Yes, foreign and you
are not stopping them from coming.



CHAIRMAN: I think that
within the ambit of the Jaw.

comes

SHRI JAIN: If you put a curb here
then you must also see that the sale
-of such things is also prohibited.

SHRI K. K. SHAH: We will take
.care to see that that is not there.

PANDIT S. S. N. TANKHA: The
purpose of this Committee is not to
shut out one particular paper only but
to prohibit all types of such literature
-whether it comes from foreign coun-
tries or whether it is produced here.
I do not know whether you are aware
of the fact that there is strong public
opinion against allowing papers of this
1ype like the Observer to be circulated
in the country and that in spite of the
c¢’ear verdict of the people, the Home
‘Ministry has been unable to place any
restriction on it because the existing
law is not adequate and hence the need
for a change. If you agree that papers
of this type should not be allowed to
be circulateq then what is the sugges-
4ion that you would like to make for
that?

SHRI JAIN: May I ask one ques-

tion? Is that the only paper which
has come to your notice?
CHAIRMAN: Apart from the

Observer and the Confidential Advi-
ser there are other things also.

SHRI K. K. SHAH: Yes, in verna-
-cular.

SHRI JAIN: In any case I do not
think there are more than half a dozen
papers of that type and the point is if
you make a restriction by law whe-
ther it will not give a bad name to
‘the good newspapers which are there.
Anybody who sees the law might feel
-why it should be necessary to put
-restrictions on papers like this. If it is
only the Observer and a few other
things, they should be dealt with
under the present law. But you said
that the Home Ministry has not been
able to doitbutl do not know why?
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PANDIT S. S. N. TANKHA: It has
been found that the present law is
not adequate and if you agree with
that point of view do you not think
that it is desirable that we should at-
tempt to define what obscenity means?

SHRI JAIN: But so far it has been
very difficult to define obscenity.

PANDIT 8. S. N. TANKHA: True.

SHRI JAIN: And as T said times
might change and after a few years
you may have to change the definition
but I do agree that if the law is in-
adequate at the moment to deal with
such bad taste papers we should have
some provision.

PANDIT S. S. N. TANKHA: Since
You were of the view that the present
law is adequate, I pointed out to you
the instance where the Home Ministry
found itself unable fo take any action
against the paper. Therefore if you
agree that such papers should not be
allowed to be circulated then would
you help us in finding out ways and
means whereby the Committee could
change the law without any detri-
ment to the other gocd newspapers or
journals?

SHRI JAIN: For my information I
want to know wether that was the
legal experts’ opinion also that noth-
ing could be done about such papers.

CHAIRMAN: As the law stands, yes.

SHRI M. P. BHARGAVA: That is
the real difficulty; the Law Minisiry
savs that no action can be taken under
the present "aw.

SHRI JAIN: Against papers of this
type, against literature of such bad
tasje if anything is done, by and large
the Press will not object to it, sp long
as it does not affect the freedom of
expression. But we should iry to put
as little curbs as possible. -



CHAIRMAN: Yes; the leas. possible,
In fact it would have been better if
‘your own Association could have done
something to control papers like the
Observer.

SHRI JAIN: As I said we censured
it at the last meeting.

CHAIRMAN: Has it had any effect
on the Editor?

SHRI JAIN: Nothing except that
the Editor is not attending our meet-

ing.

CHAIRMAN: We agree that
things in bad faste must be controlled,
T know young people going in for
such things which are sold like hot
cakes in places like Bombay.

SHRI JAIN: I am afraid it is not
only young men or Woung girls who
purchase these things but the reader-
ship is fairly ‘high among the elders
also. Ang this has been our hypocrisy
whatever we want to curb for others
we would like to enjoy ourselves.

PANDIT S, §. N. TANKHA: Now,
Mr. Jain, have yoy carefully studied
the amendment which has been pro-
posed by Diwan Chaman Lall and do
you consider that if that change is
made in the law it would be helpful
or detrimental in any manner?

SHRI JAIN: To be very frank my
office has been having a lock-out for
the last 20 to 25 days and I have not
gone through it very carefully, But I
know it is a very small thing and
there was a provision that such mat-
ters should be referreq to the experts
and then action should be taken. I
should think that it s quite all right
if, before taking any action, experts’
opinion is obtained. This is what is in
my mind.

CHAIRMAN: So, you think that thls
may be adopted.

PANDIT S.S.N,TANKHA: Thank
you.

such”
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SHRI M. M. DHARIA: Mr. Jain,
in the beginning you made a state-
ment that the present law should be
liberalised. May we know the reasons
why you made the statement that it
should be liberalised?

SHRI JAIN: Because I know of cer-
tain cases where newspapers were
penalised for no fault of theirs. I
received a number of compiaints from
the papers and as President of the All
India Newspaper Editors’ Conference
T had dealt with certain State Gov-
ernments and other officers. So, I
know of certain wordings in the law
and that is why 1 said it.

SHRI M. M. DHARIA: Have you
got any specific cases? The proceed-
ings here are confidential angd if you
can mention the names or cases of
newspapers where they were harass-
ed unnecessarily, without any reason
whatsoever, it may be useful to us.

SHRI JAIN: I shall send them to
you later on. T do not remember any
now, beczuse it is more than a year.

SHRI M. M. DHARIA: Do you re-
collect at least the nature of the com-
plaints?

SHRI JAIN: They were like this.
Some police action was taken against
two newspapers in Rajasthan. Then I
wrote to the Chief Minister and the
matter was settled. Theyi were let off.
If you like, T shall ask them to send
it on to you.

CHAIRMAN: Was it anything de-
famatory or obscene?

SHRI JAIN:
obscenity,

It was on acount of

SHRI M. M. DHARIA: You say
that you support this amendment, if I
am right. May we know your concept
of experts? As you know, so far as
experts are concerned, they do not
usually agree. Two editors write edi-
torials on the same subject which are
diametrically opposite. What ig your
concept of experts’ view, 6 If they



differ, as they do, how are we to reach
any conclusion?

SHRI JAIN: As the Chairman right-
ly pointeq out, it would be only advice
from the experts. That may not be
binding on the Judges. They can take
the opinion of three experts and from
their arguments the Judges them-
selves can come to a decision. It is
true that it differs from person to per-
son. One Judge may see a lot of ob-
scenity in a particular case and ano-
ther may not. It has happened, as you
know, in the case of certain books in
Britain, in America and in France.
This might happen in our country also,
if we are free to expresg our views,
Therefore, we should not mind if
there is any difference between two
opinions.

SHRI M. M. DHARIA: In that case
again the matter will go to some other
Judge. Judges of course, may have
different views on the subject. In the
circumstances, do you think that it is
necessary to have some definition
which would concretise to the extent
possible our own concept of obscenity?

SHRI JAIN: I feel that the defini-
tion of “obscenity” will then  differ
from man to man. If you put down
one definition, there may be other
Members of Parliament in the Rajya
Sabha who may not agree with that.
They may differ. One may think that
the definition is too rigid and another
may think that it does not go far
enough, Why should you make a law

‘like that? That is why I feel that it

shoulg remain undefined. The defi-
nition may change according to chang-
ing times. After twenty years or ten
years, who knows they may take a
different view of obscenity as it is
thought of at present. If you define
it, you confine it and it may not last
for many years. From person to person
a judge might differ. If he is very
liberal, he will say, ‘this is not ob-
scene’, Everybody can define obscenity
from his own point of view, but I do
not think it will be very good to de-
fine obscenity.
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SHRI M. M. DHARIA: 1 entirely:
agree with you. I know it is very-
difficult to define obscenity. If we do-
not put forth our concept of obscenity,
then naturally we ghall be just flow=-
ing with the current and particularly
because of the impact of the modern
Westernised world of today on this.
country of ours, it may not be pos-
sible for us to resist in any way such
obscenity that is flowing and getting
accelerated in our country. Should we-
not check that sort of feeling in our
country? That is the main problem.
We would like to have your advice as
to how it would be possible for this:
country of ours to check these con--
cepts of obscenity which are absolu-
tely bad in taste.

SHRI JAIN: I will just put one-
instance before you. We had also some
two years back compiled a code of’

.conduct for newspapers. The first
Press Council of Britain did it, but
the second Press Council gaid: ‘No,
we cannot do it. We shall have to-

change it.” The Code of Conduct shall’
have to be changed if not every year
at least during every three or four
yvears. Therefore, if you define obs-
cenity it would be difficulf to do so.

CHAIRMAN;: Don't you stil] think-
that there should be a Code, no matter
even if it has to be changed after a
couple of years? If there is no Code,
don’t you think the difficulties will be-
still more?

SHRI JAIN: There are difficulties,
no doubt.

CHAIRMAN: My friend, Mr. Dha-
ria, said: “True, it may be changing,
but to meet the present situation some-

_practical and specific effort is neces-

sary.

SHRI M. M. DHARIA: I woulg like-
to know how far you fee” that the:
present, Press Council would be in a
position to puf some curbs on this-
growing tendency of creating obscene-
literature or other obscenity in some-
other form.



SHRI JAIN: As a member of this
Press Council I do not know whether
I should express my opinion or not,
but my opinion is this. It was at the
last meeting of the Press Council and
we were of course dealing with a com-
plaint by a very big man of our coun-
iry against g small newspaper that it
comes under obscenity. I think if this
Press Council is given time, I am sure
it should be able to do something to
curb such things because ultimately
the complaint will go to them and
they shall have to deal with it. Then
as I said, regarding this code of con-
duct, we also thought about it at the
Press Council and then we said let us
not {ake it up at the moment, we wiil
do it later. In the next meeting if
there are more complaints about this
type of literature and newspaper, we
shall have to think about defining
‘obscenity or otherwise, As the Press
Council in Britain has been able to do
something in this respect, I think the
Indian Press Council should be able
to do something.

CHAIRMAN: That will enhance the
prestige of the Press Council if they

could take up these matters and deal

‘with them.

SHRI ARJUN ARORA: You said
something very significant when you
mentioned the Khajuraho album. I
agree with you that in our desire to
prevent the circulation of obscene lite-
rature we should do nothing which
will rea'ly discourage or put out of
circulation real pieces of art. Will
you be satisfied if we lay down that
a jury composed of artists and men
of letters will decide whether the
thing is a pure piece of art or not?
And a3 pure piece of art may be ex-
empted, surely you will agree. Art
-covers literature alse.

SHRI JAIN: Yes, T agree,

SHRI ARJUN ARORA: Another
thing which occurred to me, while
you were expressing your views, was
that as a newspaperman Yyou were
literally more concerned with the
press and what the press ig doing and
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what the press shoulg Pe gble 1o do.
There ig another means of masg com-
municaiion in the country which is
very pertinent in this problem and
that is the films.

SHRI JAIN: Yes.

SHRI ARJUN ARORA: And you
were correct when you said that the
offenders in the press were so few
that one could count them on one’s
fingers, That I think is not true about .
films. As a matter of fact you could
count -the exceptions on one's fingers.

SHRI JAIN: That is correct,

SHR] ARJUN ARORA: 8o, don't
you think that some law will have to
be made which will look afier at
least the films?

SHR31 JAIN: I understand that the
Films Censor Board are looking after
that. In that case also if you allow
the American films which are very
popular, then how can you curb your
own films and allow the foreign films |
to come?

SHRI ARJUN ARORA: As Mr.
Shah pointed out, ther@ cannotf be any
discrimination.

SHRI JAIN: Sp far there has been.

SHRI ARJUN ARORA: That is cor-
rect. I personally feel that the Board
of Censors, which is supposed to cen-
sor not only indigenous production
but also imported films, has failed.

SHRI JAIN: Yes, so far as this is
concerned. because T do not see films
very much. but whatever I see I also
find bad taste in them.

SHRI ARJUN ARORA: If you take
the films In view perhaps tightening
of the law is more justified than the
code of the press as a whole,

SHRI JAIN: That is right.

SHRI M. P. BHARGAVA: Mr. Jain,
the Law Department and the Home



Ministry find it difficult to meet the
situation about these things being
printed. You say that in your Asso-
ciation you came to the conclusion
about a certain paper and you cen-
sured and the result was that the edi-
tor stopped coming to the meetings
and beyond that nothing could be
done. Have you any concrete sugges-
tions to make to meet the situation
created in this conhection? Neither
have you any powers nor the law
gives any power to take action. How
to meet the situation when yoy find
vourself helpless in trying to bring
the editor to book?

SHRI JAIN: In such cases public
opinion is the only way and it is the
thing which matters, I do not know
how the public opinion should be
made in this respect because, profes-
sional hody ag ours is, we have cen-
- sured the paper, but he gets readers
and they like to read it.

SHRI M. P. BHARGAVA.: Mr. Jain,
you say public opinion should be crea-
ted, and I hope you agree thaf news-
papers are one of the media of creat-
ing public opinion. Has any sgingle
paper come out with a condemnation
of the “Indian Observer” and “Confi-
dential”?

SHRI JAIN: My own Dpaper. I
wrote an editorial abouf it. T can
speak only about my paper. Of course,
I zaid that obscenity cannot be defined,
but then I said that such bad things
should not be tolerated. :

SHR; M. P. BHARGAVA: T quite
agree that obscenity cannot be defined
but even in cases where you come to
the conclusion with a vague definition
of obscenity that a particular thing
is obscene and you want to take act-
ion, yet you cannot take action, What
to do about such cases, that is our
WOrTYy.

SHRI JAIN: 1 think that should
be a matter for the lawmakers to go
into.
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CHATRMAN: We want your sugges-
tion,

SHRI JATN: I have not given any
thought to it. I do not know, bui
when you say that the Law Ministry
and the Home Ministry with the pre-
sent law cannot prosecute them, I
think those pictures or those writings
which are of bad taste should be de-
finitely checked. ‘

SHRI M. P. BHARGAVA: You just
said you have not thought about this
matter, The problem having been
posed before you would you like to
send us a note Jater on as to how to
meet this situation so that before the
Committee finalises it; report it has
your view on this matter?

SHRI JAIN: I would.

SHR] MULKA GOVINDA REDDY:
Mr, Jain, instead of leaving the matter
to the Judges to decide whether it
comes under obscenity ormiot, is it pok
desirable to have a broad definition?
It may be difficult to define the word
“obscenity” but is it not desirable to
have a broad definition so that the
Judges can act and the lawmakers can
act?

SHRI JAIN: You can have it. But
as I said in the beginning, it is not
very good to define a particular obsce-
nity or anything. If you define it, you
will confineit, Therefore, tomorrow
if something else gprinigs up, then you
will be again thinking of amending
the law.

SHRI MULKA GOVINDA REDDY:
To meet the present situation a broad

"definition can be arrived at. Later on

if it is not sufficient it can be amended,

SHRI JAIN: You can iry, that is
what T think.

SHRI MULKA GOVINDA REDDY:
Regarding experts, you said that the
experts might differ. But how do you
define who is an expert in such am!
such a thing?



SHRI JAIN: As the judges differ—
they are supposed to be experts in
deﬁmng the law—I think the experts
on art and literature may differ. It
is only this that a man is very famous
and he has a reputation of being a
big artist. or a literateur. I do not
think any other definition we can
bave to define an expert on art and
literature.

. SHRI MULKA GOVINDA REDDY:

Then, is it necessary to prepare a
panel of experts  om art, literature,
drama, etc. and some of the members
who are included in thaf panel may
be invited to give evidence?

SHRI JAIN: Yes, that would be
desirable,

SHRI D. P. KARMARKAR: Well,
Ur. Jain, T would like to ask you two
or three questions. I take it that if
you were to attempt to describe ob-
scenity, would you agree that what-
ever depraves would be obscene and
whatever is otherwise, has a neutral
effect would not be so? For instance,
-you mentioned Khajuraho. You have
been to Khajuraho?

SHRI JAIN: 7VYes, I have been,

. SHRI D. P. KARMARKAR: I have
also been there. You see in its an-
cient temples some of our sculptural

pieces like Shiva -and Parvati,
-Parvati’s whole anatomy being
@bvious. That is number one.

. Number two, in XKhajuraho , they
have actually described the. sexual
- poses without paying any attention
'to anatomic excellence. One. would
not mind it because it is a sculptural
. miece and is not depraving.and weuld
say it is not obscence; another may
Yeel that the purpose appears to have
. & demonstration of the sexual act and
.therefore it is cobscene. Would you
agree with that?

SHRI JAIN: That is perfectly nght
Sir. But I do not know whether you
will consider it right or wrong. Even
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a pude picture can excite feelings,
whereas pictures of the actnal sexual
act may not. That will differ from
man to man.

SHRI D. P. KARMARKAR: So,
you would not broadly define it?
Where the main purpose is to describe
a sexual act as such without any
sense of art, would you ignore that?

SHRI JAIN: They say that there is
some artistic thing in that also. I do
not know, I am not an expert. But
I saw those pictures. Of course, I
find that some of them are really
pieces of art but some of them seem
to be of bad fasté;

SHRI D. P, KARMARKAR: What-
ever is of bad taste would, in your
opinion, be something objectionable?

SHRI JAIN: Yes.

SHRI D. P. KARMARKAR:- Now
in these things, it is obvious that the
thing is obscene., Taking our society
of today and not what it might be to-
‘morrow or ten years hence—that is
another matter—in today’s sociey, you
would call it naked, bland sex or sexi-
ness—as my friend, Mr. Shah, put it—
which is something which is not iked
by society] niormally?

SHRI JAIN: Yes.

SHRI D, P. KARMARKAR: We are
not abnormal, either this way or that
wayi; we here are normal beings.
Either it depraves or it does mnot.
Would that be broadly agreeable to
you, that type of thing?

SHRI JAIN: That does not seem to
be desirable. And there is something
which the society knows—which is not
desirable or fair, You may call it
obscene or bad taste.

SHRI D. P. KARMARKAR: 'That
is right.

_My other question is this. The
difficulty is about the experts. Is it
m?t? The expert may be old and nearer
his end. He might say, it does not



matter. Buf if the expert is young?
It depends upon whether he is mar-
ried or unmarried. Married people
know all the things worth knowing.
I am just putting it to you. In West-
ern Railway’s Central Station they
put them all girls at the reservation
and much of the complaints from
Bombay Reservation  disappeared.
Suppose there is to be a panel of
judges or juries and if the panel is of
three ladies to judge whether a thing
is obscene or not, would that be a
safer guide? Or we can have some
men even?

SHRI JAIN: I do not think that
al" the ladies alone would be better
judges. But of course, one or two of
them could be included.

SHRY D. P. KARMARKAR: Oh! I
see. Suppose a magistrate wants to
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decide what is obscene, it may be de-
sirable to have a panel of what you
call experts and, if necessary, al least
one of them should be a 1ady?

SHRI JAIN: Yes, that is correct.

SHRI D. P. KARMARKAR: Thank
you very much.

SHRI K. K. SHAH:; In such an
eventuality when it is difficult to de-
fine it, the assessment should be by
whom?

SHRI JAIN: Tt may be by anybody
but ultimately the decision should be
with the court.

CHAIRMAN: Thank you very much,
Your comments have been very use-
ful. You will kindly send us a note.

{The witness at this stage withdrew)
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(Shrimati Leela Chitnis wag called in)

CHAIRMAN: I am much obliged
to you all, who have taken pains and
come here and we have got g very
encouraging number here. We are
also happy that the Home Ministry is
also represented through our friend
Mr. Ramaswamy. We are also glad,
Madam, (Mrs. Leela Chitnis)  that
you are here. As you know, we are
considering an amendment proposed
to be made by Diwan Chaman Lall
relating to sections 292 and 293 of the
Indian Penal Code regarding obscene
literature and other matters. Hg is of
the opinion that the present provision
may come in the way of the deve-
lopment of art and scientific litera-
ture. So he has brought in an amend-
ment with the idea of liberalising and
widening the scope of the present
provisions of the Indian Penal Code.

There is also a view that the pre-
sent provisions are rather too wide
angd there are many matters which
are obscene and which escape the
arm of the Iaw. So some of the
friends think that these should be
tightened up. You have got a very

wide experience in this matter and -

we want the benefit of your experi-

ence. We will be grateful if you will
give your opinicn in this matter.

DIWAN CHAMAN LAIL. May I
interrupt, Sir, for a minute? Your
remarks might possibly imply that
there js a distinction between the
latter and the previous suggestion that
wag made. There is no distinetion,
One does not restriet the other. All
that the Chairman wants to imply is
that the present law as it stands does
not bring certain thingg within the
arm of the law for the purpose of
catching the culprit. My amendment
js also designed for another purpose,
and that is to remove certain works
of art, science and literature from
the purview of the present law. Take,
for example, the controversy about
the book on Lady Chatterley’s lover,
in Great Britain. The court decided
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that it was a piece of art and was
found fo be innocent. All T am seck-
ing to do is to have that sort of im-
munity governing such works of art
like Lady Chatterley’s Lover.

CHAIRMAN: We want to have your
opinion on that too, as Diwan Chaman
Lall has pointed out. But, as I said,
people are thinking of the other side
of the question also, as it was repre-
sented {0 us at the previous meetings.
What do you think of the proposed
amendment?

SMT. LEELA CHITNIS: Mr. Chair-
man and memberg of the Select
Committee, at the outset I would like
te say that I wag expecting to see
some ladies on this Committee but I
am disappointed to see that no ladies
are included in it. But, after all, that
is not my business. I am here to give
my opinion on the particular Bill that
Dewan Chaman Lall has brought in.

According to the note for the guid-
ance to witnesses which has been
given to me, apart from the Bill
which hag been brought in, there are
a few other questions on which opi~-
nion of witnesses like me has been
sought. 1 will first of all stick to the
Bill itself and tell you what I think
about it.

I personally feel that what is sought
to be obscene is what mostly relates
to sex and sex desires. Buf I must
say that sex is a part and parcel of
human life, of human mind as well as
of human life. I for one do not see
why so much fuss should be made
about obscene literature, We do not
make any fuss about other matters in
human life and human mind on which
a lot of literature is written and pub-
lished, and I think, if is just because
we make such a fettish about sex and
sex desires that we find more and
more offences in this regard. In
this note it has been stated that of
late it has been observed that more
and more obscene literature has been
in circulation. I feel that the reason
for this is that too much fuss is made



about obscenity and too much restric=-
tion is imposed on the general pub-
lic on writers as well as, on artists.
I have come to believe, from experi-
ence that the more we try to restriet
a thing the more it will come out in
undesirable ways and forms. Accord-
ing to me, that is what is happemng
in India today, ang that is why things
are going wrong in our young genera=
tion. I do not think that by tighten-
ing the law against obscenity things
can be improved. On the contrary I
have a feeling that the more the law
is liberalised, the better it will be for
the development of art and literature,
and what art and literature have io
teach and depict to the common man
and the general public.

Young people start getting an aware-
ness of sex desires at a very early
age—during their adolescence. It is at
this stage that their lives are fo be
moulded by the iype of upbringing
that they get, the education they re-
ceive and the environments in which
they grow. Parents and ieachers are
duty bound to impart the right type
of sex education to them. But mostly
what happens in actuality is that
when an adolescent starts becoming
of his sex desires, he develops a guilt
complex 'and this leads to all sorts of
complications in his mental make up.
He feels isolated. He tries to hide
his instincts because of the ideas of
what is virtuous and what js sinful
as they are imbibed into him. He feels
it is he who is sinful and the hypocri-
tie society around him is genuine, and
that there is something wrong with
himself.

He tries to shove and push these
instinets and desires out of his cons-
cious self and what Is called conrrup-
tion of consciousness thus sets in. His
suppressed desires needing an outlet
keep banging on his consciousness,
and it is this turmoil and conflict with~
in himself which produces psychologi-
cal problems and abnormalifies in
him.
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It is for educationists and psychia-
trists and other experts in that fieid
t0 say in what exact manner sex edu-
cation should be imparted to adoles-
cents. But I feel that it is only when
the right type of sex knowledge i3
imparted to them that they will grow
up into healthy citizens of tomorrow.
But today’s problem is that even the
parents and teachers in schoolg have
themselves led suppressed lives and
thus are suffering from all sorts of
complexes,

I have brought up my own children
and I have observed my friends and
relatives bringing up theirs, .anq I
feel their problems need delicate
handling.

Now, apart from adolescents let us
come to the adult problem angd let us
see whether the so colled obscene lite-
rature should be kept away from the
adults of today. I entirely agree with
Diwansahab’s Bill and would even
go a further than that.

As a contrast fo the obscene litera-
ture that ¥ rampant today—though I
cannot say that there is so much of
such literature in India today as in
the Western countries—I ean authori-
tatively talk about the films in India.
Films are also a vital part of the artis-
tic development of a people. But the
films have simplified life to0 much. I

feel it is 3 very wrong thing to do. It

is a much worse crime than writing
or circuling obscene literature.

Films are a very powerful medium
of instruction as well a5 enteriain-
ment. Therg is hardly any other en-
tertainment worth the name available
to our young people today, ang it is
today’s filmg and what the heroes and
hercine are shown to do in films, It
is these things that create a deep
impression on the mind of our young
people.

The. complex problems that face an
individual or a society are never de=

‘picted in our films. They are too un=-

real, too simple and too exotic. The



hero may be a poor man or he may
belong to the working class. But he
will wear expensive imported jerkins
and suits, and must visit night clubs
" where girls in exotic costumes—the
type of which are never seen in India
will be fantasiically dancing away. I
have hardly seen any night clubs in
Bombay or in any other cities of India.
The heroine, whether she js a viliage
lass or a middle class gir], will have
‘fancy hair-does and expensive costu-
mes. Romance in Indian films means
the hero running after the heroine
and both singing away songg at the
most beauntiful locations of Xashmir or
Manalay or Paris or New York. Sce-
ing this life on the screen, today’s
young man gets a terrific feeling of
frustration and despondancy. The
hero may be shown to be as poor a
man ag himself, but he cannot dresm
of having the same expensive jerkins
and beautiful surroundings. His own
sweetheart, or wife or sister can stand
no comparison with the heroine on the
screen.

Never does he see in films the real
problems facing him in real life. This
creates a deep feeling o bewilder-
ment in our young people.

It is very important and impera-
tive that our films should tackle the
real vital problems of life and even of
sex that are encountered by the peo-
ple as some of the Western filmg do.
To give just an instance I would quote
Dr. Zhivago. It is only when a var-
iety of themes depicting life as it real-
1y is are tackled in our films that our
young people would get a proper pers-
pective of life.

As these notes before me here say,
it is true that of late it has been
noticed that there has been a gpurt of
obscene literature which is very much
in circulation. I think this is a sort of
a reaction to too much simplification
of life as depicted in filmg and litera=
ture of today. Obscenity we can say
is a consequence of over-simplification
of life ag shown in art and literature
of the day. Apart from the disastrous
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effects that this unrealistic over-sim-
plification of life is having on the
minds of young people, life itseli,
which is day by day going to another
extreme with increasing handicaps and
difficuities in conditions of living and
double standards and hypocricy seen
amongst those who have to be models
in society, young people are getting
terribly disillusion in life. There is
one class of young men on whom the
reaction of all this ig that they stop
living and merely drift and exist,
There is another class of young men
who are equally disillusioned and
frustrated, but then they are the type
whom nature has gifted with much
more sensitivity and an inborrx artistie
or literary talent. It is because of these
innate qualities that his deep frusta-
tion and the utter shame and hypo-
cricy around him hag a devastaiing
impact on him and he looses all sense
of values, he finds no ideals to live for.
Ideals angd values just crumble down
before him Iike a house of cards., The
very earth under hig feet he finds is
giving way and The is living in 3
vacuum. His despair makes him want
to die but then the instinet to live
proves to be too strong for him. Life
around him and the goings on around
him make him mad. It is this gifted
but disillussioned man of today who is
the angry young man and as a reac-
tion to the over-simplified unreaq lite-
rature and art of the day it is he who
utilises his gifts in producing the so
called obscene literature and artistic
work to wreak vengeance on conven-
tional and pridish society.

But I think unless a balance is struck,
in our art and literature, this sort of
action and reaction is bound ibo be
there. Because what we found today is
that something which is allowed is too
insipid and what is not allowed be-
comes too strong, I do not know whe-
ther T should bring in lthe anology of
prohibition here, but from my expe-
rience and my contact with members
of the younger generation, 1 find that
oh account of the restrictions, the youn-
ger generaltion fs inclined more and



more {owards drinking rotten stuff and
this applies is as well in the field of
literature also. Because they are
working under terrible pressure of
‘donts’ life for them becomes oo in-
sipid, and that is why they go to the
extreme end of using and reading or
writing and indulging in such type of
literature, -

Regarding the question as to the test
for deciding what is obscene, I fee] that
if any work of art or literature depicts
sex life and sex desires framing them
in the larger canvass of life then jt
cannot be considered obscene, because
it is g part and parcel of our life but
it becomes obscene if it is isolalted and
enclosed intp a very narrow frame of
its own, if it is removed from the can-
vass of life, I personally feel that Gov-
ernment should appoint a Commission
of Experts in the soclal sciences,
psychology, child-psychology, psychia-
try to collect a lot of data and to
study the problems of the young gene-
ration and also to find out why then
go after sp called obscene literature.
Just as elders feel thalt something is
drastically wrong with them, the
young people also think that something
is wrong with the older people. The
Commission may go intp-all thése ques-
tions and find out what constructivly
can be done for the betterment of our
_youth. I do not think I have anything
further to say in the matter,

CHAIRMAN: You referreq that no
lady is in our Committee. I think it is
just an accident, Madam. We will be
very happy to have them in our Com-
mittee and we will always have them,
but I am really sorry that in lthis Com-
mittee there is no lady member,

As regards other things I feel in
general you agree with the amendment
of Diwan Saheb. Yoy have given a
very helpful suggestion that there
should be sex educdtion. But, do you
think that what goes on to-day in such
literature or in such cinemas in help-
ful for proper sex education?

SMT. CHITNIS: I do not think that
there is anything obscene in our films
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as they are, [ have already stated why
I feel that today’s films over simple
joy life hence are harmfu! to the youn-
ger generation.

CHAIRMAN: Is it a sort of encour~
agement always to think in sex and sex
only? .

SMT. CHITNIS: Sex education
should be given its proper place. If
a young person is given proper educa+
tion he can thoroughly understand the
problem, he can thoroughly under-
stang his own desire as well as what is
sex and what are sex desires. He has
to understand it thoroughly. Unless he
understands it properly, I do not think
thait he can place them in their proper
place in the whole perspective of life,
One has to learn first, inorder to un-
learm.,

CHAIRMAN: I would rcquest the
members to put questions, if they se¢
desire. I will start with Mr. Mani.

SHRI MANI: Mr. Chairman; may I
ask the witness whether it is her con-
sidereg opinion that there should bhe
no ban on obscene literature. May X
ask her whether her attenltion has bees
drawn to the articles in the Indidm
Observer of Delhi, whera there i

heavy concentration on sex. -

SMT. CHITNIS: 1 think I have said
that very obscene literature which is
in circulation to-day is a sort of reac-
tion to the life that to-day young
people are living, It is a sort of sufine
caled reaction, and that they have ne
ideal. In old times, 20 or 25 years
ago young people had some ideals like
fighting for the freedom of the coun=
try, and for social and religious ree
forms. May be because we were 2
slave nation then. To day because of
the stifling, lack of integrity that
young people see all around and
consequent hard living conditions
they have to face, it is for this reason
that they have gone to the other ex=
treme. Thalt is why this sort of litera=
ture is too much in eirculation among#
people. There are no values in life
and there is nu id‘ea,li:u’;r to live fok,



That is why probably they are throw-
ing a challenge to society by indulg-
ing too much in lthis sort of literature,
I think such literature is too much in
circulation because of the conditions
under which today’s suffocating gene-
ration is compelled to live,

SHRI MANI; I know ithat there is
lot of circulation and that the people
have gone to the extreme. My ques-
tion is whether such literature help*
yoyngsters or while you liberalise %he
sectiont you should also tighten up the
section deazling with these journals.
About one of the magazines which is
devoted to the industry lthere were
questions and answers. I do not want
to give the name of the magazine. A -
question was asked gbout a politician
who married an elderly lady. A
supplementary was put by sombody as
to what is going to be the result of the
marriage. The answer was wait for
ten months, That was published,
in one of the high class magazines de-
voted to jndustry. Would you con-
cede that this type of publication in
the journals devoted to industry is so
bad and that the word “obscene”
should be defined? Or, you think that
stich publication should be banned?

SMT. CHITNIS: If you ban such
publication from circulation, do you
think that the matter is going to end
there. I personally feel that the mat-
ter goes much deeper. TUnless the
“general public is educated on the cor-
rect lines this sort of eirculation will
go on in secret. T gave the analogy
of Prohibition. Just because people
are prohibited to drink, it does not
mean that they have stopped drinking.
I think in every sireet corner and
every lane there are places where
they not only drink on the sly but
drink the dirtist possible liquor,

_ SHRI MANI: About obscene.publi-
cation it is not even art or good sex.
It is not the sex which iz so much
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objectionable, but it is the wvulgarity
which is most objectionable. About
the Indian Observer it is in circulation
in hundreds of fthousands. The bvuys
and girls purchase this journal and
reag them. Would you like to consi-
der the definition of the word ‘obsce-
nity’ on these lines, What is obsce-
nity? “Any object which has the ten-
dency to debase public tastes and cor-
rupt public morals”? Would you like
that to be put in? My suggestion is
that, while liberalising the law re-
lating to obscenity, we must also
strengthen the law to limit such pub-
lications. '

SMT, CHITNIS: From what I see
around me. I find that this sort of
thing will go on even if you put 2a
check op it. How can you guarantee
that there will not be such bocks and
such journals secretly circulated
amongst young people? You may to-
day try to put a stop to these maga-
zines and tighten the laws, but a time
may come, say after 10 or 12 years,
when you may have to liberalise the
whole thing, just as it has happened
in the case of prohibition. Slowly peo-
ple are geiting convinced that prohi-
tion has not made much headway. 1
remember that guite a number of years
age, there was g book ‘Lolita’ which
was proscribed. Even I myself felt like
reading it because it was banned. That
is human nature, ang if that is so with
middle-aged woman like me, then:
naturally you can imagine the state of
mind of the youth which is very much
prone to such things.

- SHRI MANI. As long ag there is
such a section in the Indiapn Penal
Code about cbscenity, we have to see
whether the situation justiied the
reiention of such a section or it jus-
tifies a modification of the section.

SMT. CHITNIS: T am all for the

amendment that has been suggested to
v the law.



SHRI MANT: You are in favour of
something to be done about obscenity.

SMT, CHITNIS: That is so, but
when all is saig anq done, I feel that
a Commission of experts should be
appointed to go into this matter. It
is they who should guide Govern-
ment in this matter. It is a good thing
thalt the opinions of people are called
for, but in addition to that, the most
jmportant thing is, I think time has
come when such a Commission should
be appointed ang ithey should tell us
what should be done for the present
generation in India.

CHAIRMAN: I may point out for
vour information that, regarding this
amendment, we have solicited the
opinion of ‘the public on a very large
scale, &and we have received, from
practically all the States, their com-
ment regarding this matter which also
throws good light on this  subject
which you have just now referred to.

SHRI KUMARAN: In the course of
your speech, you said that modern
films rather simplify life, I gm under
the impression that modern films
deal with fantastic nonsense. May I
know in what sense you say that they
simplify life,

SMT. CHITNIS: They do not tackle
the vital problems of life. They are
a fantastic nonsense as you say, the
same type of boy meeis girl, romances
have been going on for the last so
many ycars,

DIWAN CHAMAN LAII: You re-
ferred ito ‘Lolita’, Have you read other
similar novels which were proscribed
in Great Britain?

SMT. CHITNIS: Yes.

DIWAN CHAMAN LALIL: Even
- though they were real works of art,
they were proscribed. May I, on be-
half of all those present here, give
you a great compliment for the clarity
with which you have dealt with this
subject? With your permission, Sir,
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1 would like to say that we are very"
grateful to Smt. Chitnis.

CHATRMAN. That would be done
at the end of our deliberations,

DIWAN CHAMAN LALL: We are
really grateful to her and my friend
on my right joins me when I say ithat,

SMT, CHITNIS: I too thank you
very much.

DIWAN CHAMAN LALIL: You are-
in favour of this amendment?

CMT. CHITNIS: ,Yes, I am positi-
vely in favour of this amendment,

SHRI DHARIA: You said something
about the appointment of 3 Commis-
sion. . What is your idea aboutl this
Commission =and what would be their
terms of reference?

SMT. CHITNIS: What I feel is that
the youth of today is really proving
t0 be a problem for the country and
for the family. It is our duty to find out
the causes and try 1o eradicate
them. That is why I feel that the
appointment of g Commission of ex-
perts in social sciences and psychiat-
rists would help 1o solve the prov-
lem. They shoulg get together and
try to copllect the datm as to what is
going on and why fthere is sp much
Irustration and so much anger in our
young generation. There is alsp un-
rest in the minds of our young people,
It is quife apparent thai there is
something drastically wrong. They
are the people who will lead the so-
ciety tomorrow angd so it is our duty
to find what is wrong with them so
that some ways and means can be
found out.

SHRI DHARIA: This committee has
very limited scope so that it cannot
suggest [the appointment of any Com-
mission. But are you happy with
this amendment? Do you think that
this amendment is enough so far as
this aspect is concerned?



SMT. CHITNIS: I would evepn g0
"bayong that. I am all for lthis amend-
.ment. But I feel that experts should
handle this problem and that is why
I stressed the neeq for such a Com-
‘mission,

SHRI DHARIA: You arp refcrring
to experts., But are their any experts
‘in this couniry for solving this prob-
lem of obscenity?

SMT., CHITNIS: Don't you think
that the people who have made a deep
study of human psychology would be
proper guides?

SHRI DHARIA: Here we Want to
-define obscenly. | According to courts,
it is very difficult to point out what
is obscenity because the term differs
from individual to individual,

SMT, CHITNIS: There are experts
in educational field and in literary
field. Opinions of some people may
differ; bu! opinions of pecple who
have made special study of human
psychology should matter much. ~

SHRI DHARIA:
some experts?

Can you name

SMT, CHITNIS: Oh, there are so
‘many.

SHRI TANKHA: I must express my

regret for being late so that I could

not have the opportunity of listening
to the early part of your speech. I
‘heard the latter part of your speech.
According to you, there is agitation in
the minds of the students. But do
you mean 1o say that the society
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SHRI TANKHA: What I thought
was thalt there is frusiration in the
minds of the young people—men and
women-—because society is not allowing
them to go the way they like or in-
dulge in such things which they want -
to do and therefore they gare frust-

., Tated and raise alarm against the so-

should allow them to go the way they -

like irrespective of the conseguences
that may be there? Is that what you
want?

SMT. CHITNIS: Not, not at all. 1
said the right-thinking persons should
tackle thig problem and from that
point of view I made that suggestion.
1 did not mean to suggest that ‘the
young people should be allowed to go
the way they like. How can that be?

ciety?

SMT, CHITNIS: No, no It is not like
that, This is not a superficial question
of not allowing the children toread
obscene literature or something of
that kind. The frustration in the life
of young men ang women is hot be-
cause of elders, but it is due to scar-
city of jobs, the all-round rise in prices

-of things and so on, the lack of accom-

modation. For instance a young man
wants to marry, but he has no job or
no accommodation and so has to wait
for such a time till maybe he reache
40. Don’t you think Itherefore that

these young people have enough prob-
lems today?

SHRI TANKHA: These are pro-

blems not only for the youth, but also
for grown-ups.

SHRIMATI CHITNIS: But the
grown-ups can take care of them-
selves. Today we are more concern-
ed with the youth because they are
the citizens of ‘omorrow. I will take

care more of my children than of
myself.

SHRI TANKHA: The main point
is whether the type of literature that
is in circulation, can it be called a
piece of literature or art?

SHRIMATI CHITNIS: That ~pro-
blem would worry me as it would do
anybody else.

CHAIRMAN: You also think this
is objectionable?

SHRIMATI CHITNIS: The trash
journals referreq to by Mr. Manj are
disgusting and as I said it is sex for
the sake of sex and whether it can
be stopped by law, I am very scep-



tical about it. There are ways and
means found out by scme people to
n:mke easy money by selling such dirty
literaiura to young people. If it is
siopped by law, it will go under-
£ground.

SHRI TANKHA: We are concern-
ed with the failure of society so far
as our young generation is concerned.
What is the reaction of young people
to such literature when they have no
idea of the standard of morality?

SHRIMATI CHITNIS: It is an un-

fortuaate thing, particuiarly so far as -

growing children are concerned. It
u'roul:l be aVmost unfortunate situa-
tien when such journals fall in their
hands. Tt is the responsibility of
Darenis and teachers and the society
to see that children are kept away
from such filthy literature ang to give
them correct education about sex on
proper lines. Parents must take in-
structions from psychiatrists as to
how to deal with such children. We
should not scold our children for
reading such literature, becauge if we
do that, it will have adverse effect on
their minds and they might even go
to their friends and read such litera-
ture and that would create more dan-
gerous situation. Instead, we should
take them into confidence and bring
home to them the evil effects of such
literature,

SHRI TANKHA: Would it not be
still better that the, State does not
allow such books to go to them?

SHRIMATI CHITNIS: First of all
we shall have to decide what is ob-
scene and what is not obscene. By
depicting, what may appear to be ob-
scene, reality in life, if a piece of art
or literature is produced, it should be
brought out from the purview of the
ordinary law and that is perhaps the
purpose of this amendment that is
sought to be introduced.

SHRI MANI: May I suggest that
this is a talk between Pandit Tankha
and the witness. We are not able to
hear it at all.
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CHAIRMAN: You may use the
m’ke.

PANDIT TANKHA: Certain por-
tions of films are obscene and they are
not certified by the Board of Censors
for exhibition. Do you think whether
such portions of filmg are really such
as should be avoided?

SHRIMATI CHITNIS: Unless we
personally see how can we judge what
exactly they are?

PANDIT TANKHA: You as an
artist must have seen many cases
where particular portiong have been
objected fo either by the public or by
the Central Board of Censors. Do
you think that it is right to allow
them or not to allow them and what
other type of portions should be de-
leted? Or, whether they are also of
some social type which should be de-
leted and therefore they are object-
ed to?

SHRIMATI CHITNIS: Some such
portions are objected to. Censors feel
that some portiong should be deleted.
In crime pictures some shots are de-
leted which make g very unhealthy
and wrong impression on the minds
of the people. But at the moment I
cannot think of any particular film or
any particular portion of the film
which has been wrongfully deleted.

CHAIRMAN: Madam, we are very
thankful to you. Diwan Sazheb has
already wvoiced our feelings, Once
again ] thank you on my behalf and
on behalf of the Committee. Your
evidence has been very helpful to us
and we hope to benefit by your evi-
dence., I thank you again.

SHRIMATI CHITNIS: Mr. Chair-
man and Members of the Committee,
It is T who must thank you for having
patiently given a hearing to what I
had to say. You have heard lot of opi-
nions and it is possible that my opi-
nion may seem unique to you, But
after all it is my opinion formed
from my own experience of life. More
experience may make me change my



opinion. But to-day I have been feel-
ing in the way in which I have ex-
pressed myself before you, I must
thank you all for having given me a
patient hearing. Thank you.

CHAIRMAN: Actually we very
much appreciated your point of view.
This is for the Parliamentary Commit-
tee. It would not be published unless
the Parliament so desires. It will be
for the consideration of the Members
of the Parliament and no statement
should be issued on this point,

SHRIMATI CHITNIS: Yes.

CHAIRMAN: I am much oﬁ]iged to
you, Madam.

SHRIMATI CHITNIS:_
very much.

Thank you

{The witness withdrew at this stage)

{Shrimati Snehprabha Pradhan was
called in)

CHAIRMAN: Thank you very much
Shrimati Pradhan for coming over.
You know what is the subject under
consideration. We would like to have
your opinion on the amendment pro-
posed by Diwan Chaman Lall. This
statement will be for the Members of
Parliament gnd it will be sirictly con-
fidential unless the Parliament decides
to publish if.

SHRIMATI SNEHPRAEHA PRA-
DHAN: Well I have read the re-
ports which were sent to me. I have
read the original-Bill and the amend-
ment too. Am T allowed to speak
anything on the original Bill or am I
strietly forbidden?

CHATRMAN: You are at llberty to
give your opinion.

SHRIMATI PRADHAN: T shall first
consider the original Bill and take the
liberty of saying that according to me
the Bill like the Prohibition law has
never been effective. First of all I
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fee} that the punishment that is
awarded for any person who commits
the offence is too mild. A person who
makes a profession of producing ob-
scene literature wanis to make money
by indulging in such things. He will
not be worrieq about three months’
rigorous imprisonment, During the
time he is imprisoned he would en-
trust the job to some of his friends
or relatives” interested in that type of
work who would carry it out under-
ground. He will take up the work
immediately after he is released. . My
first observation about the Bill is that
if at all the Bill has to be effective
it has to provide for intensive pun-
ishment, Tt has to be made clearly
impaossible for the man to think of in-
dulging in this sort of social offence
after he is released. Ewven hefore he
is punisheq he should have to think
twice before committing the offence.
In this the Bill is not effective. All
over Bombay such offences are being
committed and Bombay is not an ex-
ception. to the rule. Such things are
going on 21l over India. There are
people who do not have a sense of
social responsibility or obligation and
they do not think they have to con-
tribute something to the society to
make it a better place to live in. Then
how and where exactly does this Bill
come into force, Let us take the
cinems posters. According io me,
most of the modern cinema posters
are downright vulgar and an insult to
womsanhood. I -eall it an insult 1o
womanhceod because I do not like the
ides that a woman should be made to
think that her survival in this world
merely depends upon her physical
charms, Our mothers, and here I
refer to my mother and to your
mothers—they were not necessarily
beautiful women, but they were good
women, They hved for a certain
cause. Mavbe they lived only for
their families but they were loved and
respected. Nowadays the stress is
mostly on a woman’s physical beauty.
T wronld like a woman to be charming
mentally. One should be mentally
more attractive. Of course, men and
women have to be physmally fit 1o
produce a healthy generation. We



all have to live physically. It is cri-
minal to become repulsive due to in-
difference to physical well-being. But
the body also has a mind. These days,
no matter whether the substance of
the book is philosophy, law, medicine
or religion, somewhere or the other
one comes across an advertisement
which uses a scantily clad female
figure to draw the readers’ attention.
‘The other day I came across an ad-
vertisement advertising some fabric
for males. A woman was lying on
the floor naked; she was covered with
‘bare covering of this particular fabric
an) it was mentioned that it was
meant only for men. You can see the
idea behind it. I, as a woman, feel
that this is a bad trend in human
thinking. There are millions of such
posters and millions of such books
freely circulated. What is being done
about it by Jaw?

1% is a medical fact that a man can
turn impotent if his mind is not
awakened or if he is under siress.
Sirrilarly a woman can turn frigid if
her mind is filled with fear or revul-
sion, which proves that the mind
comes first and the ming alone decides
whether two people would be happy
sexually. Obscene books and pictures
reduce woman to the lowliest level
and =zdvertise her as merely a play-
gréund for man. The idea is most re-
pulsive to me.

CHAIRMAN: You want something
siricter to be done in thig respect?

SHRIMATI PRADHAN: Yes. I
feel that each person is born with a
definite trend. I have done a great
deal of reading in psychology and
menta]l diseases and T find that every
person is born with a certain definite
trend. There are two paths in life;
one is low and one is high. There are
people who will always take the Tow
path. For example, a man who is rich
drinks because he is rich, He woman-
ises because he is rich. A man who

_is poor drinks and womanises for
other reasons. If he became rich, .he
would do the same thing and the rich
man_ if he became poor, would also
do the same thing, A friend of mine
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once said that he would like to leave
smoking because I did not like jt. I
told him that he should leave it only
because he wag convinced that it
was bad for hig own health and not
because A or B or C did not like it.
I, feel that no amount of restriction
is going to stop people from reading
dirty books, if their minds are set
upon reading such books. Yet, with
all this, certain people in society do
believe that such regulations and rules
are necessary. Therefore, let us make
them more effective and watertight so
that an offender is so punished that
it will be impossible for him to in-
dulge in sueh an offence again. Un-
fortunately I do not find that this is
so. I was compelled to read, a book
like “Lady Chatterley’s Lover” be-
cause ] kept on wondering as to how
some people could think that it was
a piece of art and some people could
think that it was obscene. When I
read the book I found that it was
nothing but downright obscene. I was
saying to a friend this afterncon that
if it is very artistic to describe in
words, in minutest details, what the
physical intimacies between a man
and woman are then it should be
equally very artistic for a man and
a woman If they indulged in the open
on a footpath in physical intimacy,
say, according to the teachingg of
Kama Sutra, Why should it not be
considered as g brilliant example of
art? Man and woman will continue
to indulge in sex for as long as the
world goes on. Even then we do
restrict ourselves because of certain
gocial bindings. A man may be sit-
ting in his own room in half pants
but when 3 visitor comes, he puts on
a shirt. He does so because of certain
rules and regulations, imposed wupon
by society. If that is so, why should
we make allowances in this particular
case and permit anything t¢ go ‘on in
the name of art? 1 do not accept
Lady Chatterley’s Lover as a piege of
art bhecause I do not believe it is
necessary to describe every dirty de-
tail to educated people. I am also
against taking opinions of experts in
this matter, Is the reading of the
book going to be limited only to the



experts and are the objects of art go-
ing to be seen or handleq by them
alone? Or is the general public going
to reaqd the books and view the pieces
of art? Therefore I feel that this
amendment would be very seriously
harmiful and it would open up a very
royal path for all people who want
to indulge in obscene literature and
art ete. They will make use of this
particular amendment and they will
manage to get a few experts to say
that it is a very good thing and thus
it would be a complicated affair, be-
cause every time a book is published
or a piece of vulgar art is exhibited,
so many experts will come and say
that it is good.

CHAIRMAN: You have said that
2 man or a woman is born with cer-
tain trends. Don’t you think by edu-
cation, by association by company and
particularly by the good association
of a lady companion these trends
would be modifieq or changed?

SHRIMATI PRADHAN: 1 do not
think that unless a person is basical-
ly of a good fibre he will respond to
any oufside factor.

CHAIRMAN: There are people
who are responsive to good company?

SHRIMATI PRADHAN: Yes, but
only because basically they are good.
The weak minded or people who have
a natura] tendency to turn to the vices
of life cannot be reformed.

CHAIRMAN: Do you not think
that some sort of sex education is
necessary for our young people?

SHRIMATI PRADHAN: Definitely.
But I feel thai the school for that type
of education is at home first and in
colleges and schools second. These
days our young people are not able
to find their way be-ause parenfs have
lost control over them and educational
institutiong have lost control on the
students. Our young people have not

got any burning problems except the

pleasures of flesh. Their problem is:
‘“How can T take a girl out; and how
soon can I get her to bed?’ In the
days of our freedom struggle, young
people had some ideals before them.
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Such ideals are not there now in them.
Modern life is different. The parents
of the girls go to bad films again and
again, I have seen so many parents
saying that they had gone to a par-
ticular pictyre twenty times. The
picture showed nothing but how girls
are dressed up in the most sexy man-
ner. How can such elders guide or
control their children? 1 have seen
mothers proudly praising their 5-6
years old girls or boys for being pre-
cocious and for being able to exactly
imitate some sexy song or dance from
a film. 1 have seen that even when
parents have different views they are
unable to prevent their children from
reading trash, from indulging in anti-
social behaviour or from turning
totally to the bad in Western culture.
These youngsters are not only com-
pletely ignorant of Indian religion,
art, music and literature but they
turn away contemptuously from any-
thing Indian. Even our Maharash-
trian people, supposed to be conser-
vative, are gleefully crowding the
theatres to watch plays in which
arfress dresses in skin tight pants,
exhibiting the ugly contours of a badly
kept figure. This audience comprises
women and men of 60 years and also
girls ang boys of 8-9 years of age.

CHAIRMAN: What is the reason
for all this?

SHRIMATI PRADHAN: I Thave
already discussed the point, The eld-
ers cannot inspire the children to live
nobly, The teachers also are no more
in a position to do so. These days,
when they can afford it, modern
women leave their kitchen in the
hands of cocks and their children in
the care of Ayahs. They spend hours
before the mirror and pass their even-
ing with their husbands in the com-
pany of friends. They say that if
they did not do so the husbands would
turn to other women. What educa-
tion can Ayahs give to the youngsters?

PANDIT TANKHA: I am extremely
thankful to you for giving out your
forthright views on this matter. I en~
tirely agree with what you have said-



SHRIMATI PRADHAN: I want to
tell you one more thing, I have also
objection to making exceptions to ob-
scene literature or pieces of art on
the ground of religion. For example,
t}_le carvings on temple walls may be
Pleces of art to an artist, but from the
layman’s point of view they can only
look erotic. I do not agree with the
view that people going to temples go
with a pious mind and they have no
temptations. It is amusing that we
are going to consider the carvings in
temples ag pure and nice and the re-
production of those carvings elsewhere
as obscene. When Amrapalli was re-
leased in Bombay, 5 strip reproducing
these carvings was used as a decora-
tion. Next day it was removed be-
cause it was considered wvulgar. Is
not this amusing! The same man in
a temple is supposed to consider them
sacred and pure while when he sees
them reproduced elsewhere he must
brand them as vulgar! T know or
rather T am told that at Mahalaxmi
during Navaratri flower girls beau-
tifully dressed sit along the steps of
the temple and people visiting the
temple do not go there to take the
darshan of gods inside the temple but
goddesses sitting outside along the
steps. Therefore I object to the law
making exception to certain things on
the ground of religion. So also there
should not be any exception in the
case of books, pictures, paintings,
sculpture, etc., except when these ob-
‘jects are treated from a purely scien-
tific angle, Scientific treatment will
limit the books, ete, only to those who
are making a study of a subject speci-
fically—either for a degree or a thesis
" with their prohibitive prices these
books, ete., will not be handled by
the general public.

These are modern works of art
crowding all the big halls, We are
told these are great pieces of art. But
I find them most repulsive poses and
when gz layman looks at these awiful
poses, his mind is obsessed with
strange ideas.

:

SHRI ARJUN ARORA: How will
you distinguish between a genuine
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piece of art and an obscene piece of’
literature or- sculpture?

SHRIMATI PRADHAN: There is.
no such yardstick, but common sense:
should help us to decide what is good.
and what is bad, Individual opinion
should not be considered since what
might appear as a piece of art to one-
will appear to another as vulgar and
erotic. A case snou.d be judged by
the opinion of the general public as to-
whether a particular thing is obscene
or ig a piece of art. That should be-
the only way of judging what is ob-
scene and what is not obscene.

CHAIRMAN: You mean the im--
pression created in general?

SHRIMATI PRADHAN: Yes,
on a cross-section of the
only way"

society. That should be the
to judge. :

SHRI ARORA: Once that criterion:
is accepted who will be the judge?

SHRIMATI PRADHAN: The pub-
lic, Suppoge the court is full of 50°
persons. The judge insteag of decid-
ing it for himself, can ask those who
are present whether they would agree
to have a particular object or book in
their homeg to be handled by their
own children? That would be the:
only way to judge.

SHRI ARORA:. What is the correct’
age for starting sex education? The:
desirability of sex education is expres-
sed by many in these days.

SMT. PRADHAN: I am afraid, the-
modern generation can teach us in this
matter. It seems they start from the:
time they are born.

SHRI ARORA: What has led to this
sort of situation in our society?

SMT. PRADHAN: I think the trend
started during war time, The #flms
which were meant to entertain the-
soldiers from abroad have been most
responsible for the degeneration, And'
now our own producers have started
producing such pictures. During
British Raj we were constantly con-
scious of Indian. heritage. To-day"



with the stigma ot slavery gone, we
are Dbecoming more British—more
westernised lthan we ever were in the
past.

SHRI ARORA: I presume you have
Hollywood pictures in view when you
mentioned imported pictures.

SMT. PRADHAN: Yes.

SHRI ARORA: There is 5 Board of
Film Censors which censors imported
and indigenous films. Do you think it
hus faileq in its duty?

SMT, PRADHAN: Very frankly I
-do not wish to give an opinion on this
matiter because I have no intimate
vontact with the Members of the Cen-
Sor Board but from what we see in
the pictures to-day it does not seem

to give any proof of the exidtence of
the Board.

"SHRI ARORA: Some people seem
1o say that it is the affluance coming
in vur Society, which is leading to
-obscenity. What is your opinion?

! SMT.PRADHAN: Ithinkit is gene-
rally loneliness and boredom which are
leading many people to seek cheap
thrills and pleasures. The joint family
system has ended. The neeq for sac-
‘rifice, tolerance, mutual adjustments,
self-control and self-denial is no more
felt. There is not enough to occupy
“the time of either the grown-ups or
‘young people. Now we have gmall
families, that is, the huvsband and
'Wiffe and a couple of children. Sup-
posing I invite the husband and
wife and two children to my
house, we adults begip to talk on
several matters. The children get
“bored as they cannot and will not
participate in the talk. So, they want
to go cut. When the husband and
wife are together, they are also bored
-and they also want to go to pictures
‘or to clubs, ete. In the case of the
poor people alse harmless pleasures
"have become expensive.

SHRI MULKA GOVINDA REDDY:
"Miss Pradhan, you said that the parent
-control the boys and the girls and the
professors cannot control the boys and
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i - it is not possible to
girls. That mean.s.:l.t is no
control the activities of the boys and_
girls, How is it possible to cont{ol
them by stricter legislation.and stric-
ter enforcement Of legislation?

SMT, PRADHAN: 1 did not say that
we cannot control them. The fault
lies wilth. the modern parents and
teachers. In practice they show pre-
forence for the wrong values. They
will talk of virtue but will rush to
honour a rich black-marketeer. They
will talk of spiritual values but run
after pleasures of the flesh. At ho.me
this is the state op affairs. OQutside
also the youngsters can easily lay
hands on Sexy books ang see sexy
pictures (our heroines are already
stripping upto the hip-bones)! Is it
then surprising that with no solid good
values to believe in, the young of fo-
day have become disrespectful to
elders® Bereft of faith they are be-
coming a destructive force. Even as
a top film star of yesterday I have
never taken one pie in black. I do
not drink, smoke, gamble or go 1o
races. I do not visit temples but I
observe the principles of Religion in
every day life. But for all this the
credit goes to my parenis who have
inspired me with their own brilliant
behaviour, Another draw-back of
modern life is the complete lack of
personal touch. Every-body is in a
hurry to go somewhere (God knows
where!) and no body is interested in
burdening himself with another’s
problems. Parents have lost that per-
sonal touch, teachers have Iost it.

Doators have lost it. Neighbours have
Tost it.

Our elders hag family Doctors who
knew every single thing about the
patients’ family background and prob-
lems. To-day we have only specialists
who freat every part of our body as
a geparate unit! How can the young
find answers Ito millions of questions
which crowd their }life? 'They cannot
and obscene literature ete. has become
for them a thrilling diversion—offer-
ing them easy respite,



‘What I feel is that unless we zet
hefore the young people a good exam-
ple ourselves we will not be able to
control them merely by the fact of
" being their elders or teachers! We
must create for them proper values by
ourselves believing in those values and
applying them in life. We must not
damnage their failth gnd we must not
cause confusion in their minds by our-
selves saying one thing and doing an-
other, If we want them tp be
virtuous, we must be so ourselves. If
we say they must honour virtue then
we must also dg likewise, Mostly the
elders constantly contradict their own
- teachings,

SHRI REDDY: You said that there
should be stridier enforcement of law
Telating to obscenity ang there should
‘be deterrent punishment. Don't you
think that if it is done the literature
that is published will all go under-
ground and there will be more clam-
our for such literature?

_.SMT. PRADHAN: 1 quite agree
with you. I personally feel that no
{aw which comes inlto force will have
any effect. Inspite of prohibition
drinking -is going on, + The Book of
Lady Chatterley’s . Lover has been
panned. Are we to believe that in
India the millions of books that have
come, all of them ar. good books?
The vther day I went into a library,
-which is very close lto my house, T
was very tired and 1 wanted {o do
some light reading. T took a book
from the library., I picked up the
book at random. From the title and
cover picture it looked a nice clean
book. But in fact, it turned out {0 bhe
van extremely obscene book, The
author (g female) had taken lesbian-
ism was the subject of her novel. From
first page to the last she haq filled it
with horrible descriptions of intimaeies
bellween man and woman and also
between woman and woman. In
sheer vividity of description and
sexual knowledge I wonder if any
other author would be gable t, beat
her! This was one of the many books
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which =are easily available to the
reader. I could not go beyond glanc-
ing through the pages as it filled me
with nausea bult all the teen-agers
who would read this and such other
books—would react like me? In
fact, it would make them think that
lesbianism i.e. sexual love between
two femaleg wag the most thrilling
pastime, Hundreds and hundreds of
such books are being imported. There
are obscene pictorials called ‘Peep
Shows’ openly available in many book
stalls and way-side libraries. They
show lovely female figures in most
tantalising poses. These are books
which are shaping the thoughts and
character of our men and women,
What future have we? What has law
done about this? Hundreds of books
on the line of ‘Lady Chatterley's
Lover' flood the book stalls, You can
see how little the law is effective in
preventing the spread of obscenity.

CHAIRMAN: When you order these
books, there is nobody to judge as to
whether they are good or bhad?

SHRI A, D, MANI: They are allow-
ed to be imported.

SMT. PRADHAN: Law becomes
effective only when a famous writer
writes 2 bad book. If Lady Chatter-
ley’s Lover was mot written by a
#amous writer, nobody would have
bothered about it. I should say that
millions of authors, who write such
bocks, go scot free. I have ‘not seen a

Dblue film, but I am told that in Bom-

bay very respectable families see these
blue films.

CHAIRMAN: Are they shown pub-
licly? ’

SMT. PRADHAN: They are shown
in private houses. Private ghows can
easily become public shows. If one
invites 2 couple of hundred people to
a private party, it is as good as hav-
ing a_ public function. T would say
here that the relationship between man
and a woman is not an animal rela-
tionship. Ming is an important thing
in anv intimacy between man and a



woman. When any book or picture or
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any piece of_ art deals wityp human -

beings as though mind is not exist:ent
at all, I cannol accept it. Physical
relationship is not a mathematical cal-
culation. A common approach to life’s
problems, a common approach to man
and religion are important. Com-
plete sex is or should be the sum total
of all that a man and woman share
together in life. Physical intimacy
should be a culmination of all the
tender, beautiful moments, hours and
days s}}ared together,

SHRy1 P. K. KUMARAN.: Do you
consider the carvings of some of our
temples—for example the carvings at
Kadirapur and in other big temples—
which are considered as the heritage
of India and a refiedtion of our ancient
culture, as a piece of art?

SMT. PRADHAN: I am a little al-
lergic to this word ‘heritage’. We use
many big words to say many ordinary
things. We have also thp great herit-
age of having treated our other human
beings as unltouchables and kept them
at arms length. It depends upon how
the average wonlooker views these _
things, I am talking of law in rela-
tionship to an average onlooker,

SHRI KUMARAN: Earlier you said
that human beings are born with cer-
tain trends; 'if that is so, even if the

law is amended, or even if we are -

able to enforce the law properly, it
will not have any effect.

SMT. PRADHAN: 1 said that I do
nof believa that it will be effective,
but I know that just because it is
not going to be effective, it is not go-
ing to be removed from Jlaw books.
If it is in the law books, then if should
be made watertight 1 gave the
example of prohibition,

SHRI KUMARAN: There are cer-
tain faets of )ife. In India it is not a
problem, but in certain countries it is
a burning problem. Are we to avoid
them? -

SMT. PRADHAN: Obscene books
etc. can make these problems more
intense. They are not educative in
nature. When I say that it is a ques-
tion of giving scientific education, I
mean that you must publish these
books in a scientific manner. We
have literature on family planning, but
we do not give a full description of
the physical inlimacy between man
and woman. We tell them everything
in 3 scientific way.

DIWAN CHAMAN LALL: Have you
read the book on Lesbianism?

SMT. PRADHAN: No. When I hear
of any bock that includes some of
these things in the name of literature
or art, I just avoid it. The same can
be said about newspapers. I intensely
dislike pornographic literature. I am
not such a widely read person of ob-
scene books.

DIWAN CHAMAN LALL: Have you
Tead Rousseau’s Confessions?

SMT, PRADHAN. Yes.

DIWAN CHAMAN LALL: The mat-
ter confained in this Bill was raised
originally in 1924 when Mr. Moham-
med Ali Jinnah gbjected at that time
and when he was speaking on it I
interrupted his speech and asked
him whether he had read Rousseau’s

- Confessions, He said he had read the

book not once but twice, and then ask-
ed him a series of questions. Lord
Hailey, who was then the member in
charge of Home in he Viceroy's Exe-
cutive Council, made a reference in
connection whtj a book that he had
banned; but when he went home he
found that the book was lying on his
table. La Garconne was one of the
other books mentioned at that time.
What do you think about Rousseau’s
Confessions?

SMT, PRADHAN: Probably when T
reag it, I dig not study it from any
particular point of view. I could give
opinion on some of {the books which I
have read carefully. I shall repeat
that T am averse to obscene literature
etc. My aversion became more in-
tense after I joineq films. And now
in the film world of to-day the woman



-

is only a female body to be exploited
for the box-office. I abhor the modern
definition of a woman. I belong lo a
family where we were given freedom,
but on healthy lines. We were allow-
ed to speak freely but with respect for
elders. We could bring our friends
home so that there was no danger of
our becoming closeted ip restaurants
or elsewhere. At home, the elders’
presence disciplined our talk and ac-
tion. I grew up with a sharp but
healthy mind. My endeavour all
along hag been to raise the level of my
thoughts ang actions. As such there
is no room for obscene literature in
my lifz. I am fond of books of serious
nature, I like those which dea] with
psychologizal or social problems, [
have read ‘Lady Chatterley’s Daug

ter’— a book which effectively des-
cribes the girl’'s problem. Having seen
the shameless affairs of her highly
sexed mother, the girl develops nausea
for sex. She cannot let any man come
near her. She falls in love but the
idea of sexual intimacy fills her with
fear and disgust.  Fortunately the
man has understanding and patience.
He marries hey but does not indulge
in marital intimacy until she herself
comes to him won over by the depth
and sleadfastness of his love. Such
books I like. I also read books on re-
ligion, medicine, law, science, etc,

DIWAN CHAMAN LALL: Have you
read Rufino?

SMT. PRADHAN: I shall say again
that I do not like reading vbscene lite-
rature.

DIWAN CHAMAN LALL: I am
worried about this particular amend-
ment. It is interesting to hear your
views on various topics of life and
literature. But I am worried about

this amendment. Mr. Kumaran zsked-

you some questions about Khajuraho.

" SMT. PRADHAN: I have seen the
reproduction of these carvings in
books.

DIWAN CHAMAN LALL: But
there is a tradition in India which does
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‘not exist in Europe.

The tradition is
the idea of reproduction ang this is
contemplated in those carvings. The
jdea is that of reproduction. So, he
asked you about that tradition.

SMT. PRADHAN: But, is the word
‘radition’ going iio be understood by
an onlooker? The onlooker will not

" see those carvings from that point of

. dog down.”

- mind was erotic,

view,

DIWAN CHAMAN LALL: You
want to see them from a western pomt
of view?

SMT. PRADHAN: No; no. You
stated whether |that amendment should
be accepted or should be modified.
You are not asking my suggestion as
to what Miss Pradhan feels about it,
but you want my opinion as to what
Miss Pradhan feels mabout an average
man’s reagtion. I am trying honestly
to tell you what the average man or
woman would think if he looks =at
something. I am very found of dogs.
Most of my dogs are females. When
pups are born, most people do not
take females. So I have many female
dogs. One of my female dogs was
lying on the sofa. You know when
dogs are bothered with heat, they
usually lie in such a way as to have
the minimum part of the body touch
the flooy because that cools them on
al' sides. One young boy came to
visit me once. He is almost like a
brother tome. Hesaid, “Oh put that
I said: “What is the ma-
tter?” He said: “Look at the pose she
has taken,”. The obvious effect of the
dog’s posture on the young man's
Well, here is the
average mind, How are we going to
convince this young man and his
like |that the carvings in temples are
not meant for erotic pleasures:

DIWAN CHAMAN LALL : What

conclusion do you draw from this
story? )
SMT PRADHAN : When T see

these carvings my mind is full of
wonder that-even so long ago they
could carve the intricate designs and



figures but it is no use denying that

many carvings are of an erotic nature..

The general public, I am sure, has
the same im.prESSion.

DIWAN CHAMAN LALL:. When
experts look at them, they look with
a different angle.

SMT. PRADHAN: That is exactly
why I am against taking’ an expert’s
opinicn. The expert is not a repre-
sentative of a cross section of people.
Suppose a young man Or a woman
feels quite excited because of the
erotic pictures, or literature, how is
the exper’s opinion going to convin-

ce him or her that they are not erofft?” )

»*

DIWAN CHAMAN LALL: But you
convince the judge by the evidence of
experts who can testify that this is a
work of art and literature.

SMT. PRADHAN : Is the law wor-
ried about expert mind or average
mind? Law is for all citizens. And
experts have no right to give opinion
on behalf of all the society. Law is
trying to look after the welfare of
the socielly and the society is made up
of gverage men and women and not
experts and therefore the opinion of
the general public is of importance,

DIWAN CHAMAN LALL: The aver-
age man and woman were also consi-
dereq by Ibgen.

SMT. PRADHAN: Bui the average

man and woman do not know. Ibsen
and Shaw.

DIWAN CHAMAN LALL: T jm

talking about Iife in England at pre-
sent.

~ SMT. PRADHAN: jJ refuse %o judge
the reactions of our people from the
reactions of people outside India, For
better or for worse, I cannot do sb.
For example, westerners look least
self-conscious when they get into
swimming costumes. Their ease and
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their slim figures below jthe waist
make them look decent but our In-
dian women do not look so o me.
Indian woman’s anatomy usually in-
cludes ainple proportions below the
waist which is not suitable for a
swimming costume. What suits the
people of a couniry does not neces-
sarily suit the people of another coun-
iry.

SHRI A. D. MANI: It is a very good
evidence that you gave before this
Committee. We wanted to take the
evidence inp Bombay because we wan-
ted {0 have the reactions of the people
connected with films on the question
of obscenity, because at times there
are obscene passages or poses in the
films or posters showing obscene or
vulgar scenes, Now would you agree
with the view that obscenity depends
on the state of public mind as it stands
in a particular time and that the
ideas about obscenity change from
time to time?

SMT. PRADHAN . Basically the
man of to-day is as conservative ws
he was yesterday.

I have already said earlier how I
have to work with men shoulder to
shoulder, It amuses me how a man
has different sets of moral code for
the girl he wants to flirt with and
for the women of his household. A
man always has a different set of
rules for good behaviour for the wo-
men he respects %o the one which he
wants other women to follow. This
shows that the conception of what is
basically a correet moral code has
not changed., Most men, even in these
days want virging as wives. Why?
Now we consider even polygamy an
anti-social action! How can then it
be saig that conception of morality
or obscenity has chaged in fact? To
tolerate a wrong thing is not neces-
sarily to approve of it. If sexual free-
dom between the two sexes has in-
creased to-day it is not because the
participants believe it o be good.
The increasing marriage-age, growth



of erotic literature and films, the evil
influence of western culture and
absence of a noble goal and faith in
elders have made our young men and
women lose their resistance to temp-
tation. Scientific prevention of concep-
tion has aided them. Limited accom-
modation and the lack of privacy give
them further glimpses of sexual life,
awakening their desires. Bull all men
who indulge in such a freedom know
that they would not have their own
children do so,
conscious of their downfall,

SHRI- MANI. Many of these consi-
derations come up when we try to
define obscenity. It is also mention-
ed about some of [the statues that we
find and also the works of art and
other things. I can give you a very
fine example. When an art was ex-
hibited in Delhi some wvisitors said
why don't you tie a saree or some-
thing round it. It is a curious re-
action. Now, would you accept this
proposition that -one should take a
very clear line and must 'know all
code of Censors or for the matter of
that any branch of learning? Do you
want all these to be governed Dby
rules or would you like the public
morals to develop itself ?

SMT. PRADHAN: I personally feel
that public mind must be educated to
distinguish bdiween what is good and
what is bad. But then again the
difficulty is who is going to educate
whom? The parenis are not in a
position to educate ihe children. The
teachers are not in a position to edu-
cate the students.

SHRI MANI: Coming back to the
point, this fis a matter which we
have to consider, Unfortunately,
Shri K. K. Shah, who is @ member of
the Commifitee, is not attending be-
cause he has become .a Minister.

CHAIRMAN: He was {o come,
He could not come because of some
engagement in Delhi,
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The girls are also

SHRI MANI: I perscnally feel that
Indian films would become more real
and would attract more people if kis-
sing was permitteg in films, The ques-
tion of obscenity also comes in. What
are your views as a film star?

SMT. PRADHAN: Long ago in a
Marathi film in which I had acted,
this controversial point had been dis-
cussed. Actually, there was nec kis-
sing but only an illusion created by
clever placing of the camera. 1 was
interviewed by the Press then. T told
them then and I say it now that I am
strongly against kissing being intro-
duced on the screen. Kissing defi-
nitely is a way of expressing either
emotions of love or passicn but why
ape the westerners by introducing it
on the Indian Screen? Kissing is a
natural part of the Westerners’ social
life but it is not so in India. Since it
is not done in actual life why allow it
on the screen? If we shall do that
soon over youngsters will take it as a
green light shown to them to do it
freely in public. Do we want this?
There is something wonderfully sweet
about the modest woman who loves
her man and yet will not demonstrate
it in publie. This type of love is so
tenderly romantic. Why not stick to it
in social life, or otherwise?’

SHRI MANI: While we are dis-
cussing about obscenity ang kisses we
do not take into account only indivi-
dual reactions. While Jour views on
this matter may be genuinely felt
there may be large number of people
who may not share with your opinion,

SMT, PRADHAN: Surely:

would want more also. I have
doubt about it.

They
no

SHRI MANI: Would you not mind
kissing scenes being allowed?

- SMT. PRADHAN: Yes, I am against

kissing on the screen or for that mat-
ter kissing in the open even if the
participants may be married. It does
not go with the Indian pattern of
life,



I am not a puritan. I was the first
actress to infroduce on the Marathi
stage freedom of movement and action
between the actors ang actresses. In
the Marathi play Ranicha-bang’ you
can witness the most tender Ilove
scenes. But let us not forget that
whether on the stage or the screen,
the intimate scenes are not the private
doings of two persons. We must not
forget that public witnesses the per-
formances of the players. Therefore,
the acting in those scenes must not
overstep the boundry of decency. I
ask you gentlemen, are the love
scenes on the screen natural? How
many of you have behaved so with
your wives? Besides, tender Ilove
scenes, within the limit of decency
would be an education to the young.
Exhibiticnism does not show love. It
only shows the evil influence of over-
powering passion.

We Indians have a long history of
noble love. Our fathers, fore-fathers
and fore-fore-fathers did not need
" the western people to teach them how
to love. When a man loves and res-
pects 2 woman - -he does not demons-
trate it publicly for the lewd eyes of
the onlookers. We have a popula-
tion of millions, how many couples
are seen kissing in public? Why then
introduce it on the screen? Have not
our producers sufficiently aped the
western films? Must we now have kis.
sing also? For Heaven’s sake let us
stop in time. Already it seems too late,
One very famous American Producer
said during his visit to India, “In
India I expected to see Indian films
and not cheap imitation of baqd Holly-
wood films!” Yes, let us stop aping.

SHRI MANI: I have one more
guestion. One of the difficulties which
the Commitiee experience in studying
this matter is while the Penal Code
speaks about obscenity, there is no
definition of obscenity. It is allowed
to be judged by Judges in the
light of the prevailing climate of cul-
tural oninion. That is’ where the diffi-
culty: has arisen which hasled Diwan
Chaman Lall f{o move the amendment.
One of the definitions which the Com-
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mittee is considering about obscenity
is, whether the tendency of the mat-
ter charged as obscene is to deprave
or corrupt those whose minds are open
to such immoral influence into whose
hands a publication of this sort may
fall. Some of us feel, as you seem to
feel, that there is a great deal of ob-
scene publications in the country which
is not raising the cultural level of the
people. Something has to be done to
see that such publications are dis-
couraged and that there should be a
proper description of ‘obscenity”.

SMT. PRADHAN: From what I
have read from the reports submitied
to me, this will ultimately have to be
judged on the basis of the evidence
which will be tendered and in terms
of the effect it will have on the
general average public.

-SHRI MANI: Thank you.

SHRI M. P. BHARGAVA: You
seem to think that the law as it stands
to-day has many loopholes. Would
you like some Commission to be
appointed to see that the law is tight-
ened up?

SMT. PRADHAN: I personally do
not think that it would be possible to
tighten up the loopholes in this law
to such an extent that generally it
could bring about glaring reforms in
the type of books that are being sold
or the type of objects that are being
exhibited under ‘the name of art. It
will require every citizen in this
country fo bring about this reform.
There are hundreds and thousands of
objects and books. TUnless every
member of the society awakens to a
social responsibility, the production,
sale and use of obscens literature and
pieces of art are not going to be curb-
ed. I would say that the punishment
part of it should be made stricter.

SHR! BHARGAVA: Woulg vou like
to have the section removed and have
a sort of an atmosphere created to
make educated people realise as to
what is obscene and what is not ob-
scene?



SMT. PRADHAN: What I should
like to be done is to take away the
minds of the people too much from the
subject of sex, What is impossible to
do is to stop people from thinking of
sex altogether. What is possible to do
is to educate the people, to make them
deviate from sex and to give them
some diversion. For our young people
and even for cur grown ups there are
no diversions. There are no activities
in the city where they could go and
join in, unless they went to clubs or
restaurants or films., There should be
proper substitutes, particularly those
which will build up the people
physically and spiritually. Use of phy-
sical strength in constructive hobbies
is the best way to diverge sexual
energy. Good games and open air life
are conducive to good health. So,
there should be proper diversions and
proper education of the people. Sex
has a strong power which cannot be
ignored. But the intimacy between
man and woman should mnecessarily
have spiritual foundation. That, ac-
cording to me, is very important.

SHRI MANI: You do not go to the
Wellington Club?

SMT. PRADHAN: No; I am not a
member of any! single club.

SHRI M. M. DHARIA: I would like
to know from you the definition of
“obscenity’. You say that obscenity is
something which creates a certain king
of unfavotrable trend of thinking.
‘What do you mean by that?

SMT. PRADHAN: Men and women,
in their relationship, always find some-
thing attractive and interesting on the
physical side, but when sex becomes
an obsession and heightening of sexual
pleasure becomes the only proof of
“living and enjoying life’ then it must
be put an halt to. Such thinking or
an*thing that leads to such thinking I
shall call obscene.

SHRI DHARIA: In the matter of our
conception of morality, how can we
define obscenity?

SMT. PRADHAN: Some famous
author has said that we consider that
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thing immmeoral which is done by others,
1 would say, whether it was five hun-
dred years ago or 5,000 years after-
wards, the basic instinct of sex is
going to be the same always, and the
reaction to objects and to spoken or
written words which create or en-
courage or aggravate this basic mstmct
is also going to be the same,

SHRI DHARIA: As you know, the
concepts are changing from year to
year. In the famous book of Dr. Ra-
dhakrishnan on ‘Society and Reli-
gion’, he has stated that prior to 1500
years, if a priest came {0 your door,
it was taken to be a maftter of pri-
vilege and the lady of the house had
to be in the company of that guest.
If that was the idea which was taken
to be the custom in those days, how
do you like that ideg to be taken to-
day. When you say that our concepts
are changing, is it not a proof that
our approach towards obscenity is
also changing every day?

SMT. PRADHAN: When I say that
the concepts are changing, I mean
that it is the individual awakening
that is seeking to have a change. For
example in those days, the woman
was considered fo be a property; she
was as good as a glass of water, a
property the man owned. Today, this
will not be tolerateq by the women.
A woman is more free these days,

SHRI DHARTA: When you say that
women are more free these days, then
to put men and women on an equal
level there should no objection. Why
should we be so much sensitive about
it?

SMT. PRADHAN:. To be an equal
level does not mean change of sex.
Man and woman, each has his or her
individual field. Sometimes, these
fields merge into one another but
even then the anatomiecal, physiologi-
cal and psychological differences bet-
ween the two sexes cannot be done
away with. Promiscuity, lose beha-
viour have far reaching effects on a
woman’s life, not so on man’s.

SHRI DHARIA: We are living in
the days of democracy and naturally



our ideas are also changing. Under
these circumstances 'what is the im-
pression on the minds of the public.
How can obscenity be curbed?

SMT. PRADHAN: There will al-
ways be loopholes. The only way is to
educate through parents and teac.hers
No law would be effective.

SHRI K. S. RAMASWAMI: You
said that in jjour days, students had
some ideals before them like the
freedom of the country and so on.
‘What is the solution for these students
now?

SMT. PRADHAN: No outside
means would educate them. It is the
family whieh should educate them.

The joint family system should come
" back though it looks an impossibility
as things are today. The young and
the old must find their home more
absorbing. In Englang efe. the psy-
chiatrist has got g foothold in practi-
cally every home because the young
are trying to live without the balming
help of the mature elders. The old~
are forced to be by themselves. Each
age has its good points but each needs
the help and influence of the other
group. The young bring hope into the
life of elders. 'The elders lessen the
pitfalls for the young.

Responsibilities in life are like the
four walls of a home. The four walls
give sense of security.

Responsibilities give fruitful occupa-
tion fo the mind. They bring a sense
of fulfilment -and-create spiritual wel-
being. I have looked after cousins
and nieces and néephews ang it has
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been an enriching experiece. May be
that is what has helped me to keep
aloof from vices. Not that I have not
committed mistakes. Oh, I have com-
mitteq blunders but they have beemr
due to bad judgement and not due to
wrong inclination or motives.

Our modern life, with its single-
family system is a curse to happiness.
It is a soil for loneliness and ‘boredom..

CHATRMAN: The family love is a
sort of binding force and I think the
same purpose can be achieved if yom
love poorer sections.

SMT, PRADHAN: My reaction to
poor people is very strong. The poor
are faking great advantage of their
position. Poverty is not the only factor
which makes one unhappy. There are
other factors also. The poor use their
poverty to exploit those with means.
Labour has been taught to fight for
tights, but they are not taught to do
their work honestly. -

CHAIRMAN: Tthank you very
much on my behalf and on behalf of
the Committee for giving the evi-
dence. It was very helpful and it will
help us to come to a decision on this
subject particularly. I am obliged to
you for your precise way of making a
statement on this very delicate subject.

SMT. PRADHAN: I thank you, Sir,
and T also thank you gentlemen. Please-
forgive me if I have offended anybody
by my frank testimony.

(The witness withdrew at this:
stage.)
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(Shri B. R, Chopra wuas called in)

CHAIEMAN; Shall we begin? Shri
Chopra, we are glad that yoy are with
us notwithstanding your many other
engagements. You know we are con-
templating an amendment moved by
Diwan Chaman Lall regarding Indian
Penal Code, sectiong 292 ang 293 about
obscene matters. How far the present
provision is adequate and how far it
is not adequate? We want to have
your opinion from your experience.
We would like that in order to give
a free hand we have to see that the
literature and other things are not
put in a disadvantageous position on
account of the provisions that is exist-
ing at present. At the same time there
is another view that the present pro-
vision need to be tightened up as well,
So, we would like t0 know firstly, do
yiou think whether the provisions that
are existing to-day are working al-
right? The other thing on which we
would like to have your opinion is
about the amendment that our Diwan
Chaman Lall has fabled. Y suppose
you have received our note and some
of the papers also regarding this mat-
ter. We would be very happy to have

your views in the matter. You know
this is a confidential matter ang it
will be placed before the Parliament
and before the Parliament publishes.
it, it hag not to go to Newspapers. This
will betreated confidential. If thereis:
anything which you want to treat as
confidential you may gay so. So, we:
would like to have your views on the:
amendment.

SHRI CHOPRA: In the beginning I.
would like to know what is really
provided in the law which you want.
to amend and what is agitated,

CHAIRMAN: For instance, I may
tell you that Lady Chatterley's Lover
iIs a book which was prescribed in-
England some time back. Now that.
thing has gone. In our country our
Courts have held that it is something
obscene. At the same time, some of
those who have discussed this amend-
ment think that a real piece of art or
literature or something relating to
science may be lost by the present
provision unless there is some provi-
sion on the lines suggested by the
amendment, '



SHRI CHOPRA: I feel that it 1is
most unfortunate that Lady Chatter-
ley's Lover was proscribed. It is rare
piece of literature. I don't think it
could ever be called gbscene although
some portion could be called erratic.
At the same time, if you ask me I
many say that there is a difference bet-
ween a picture and a book.

SHRI BHARGAVA: Why there is
differentiation between a picture and
-a bool:?

SHRI CHOPRA: A book makes a
gtatic reading. It is not necessary
for you to read at length—you may
read part of it and get it aside to
use it later. The film on the con-
trary has to be seen all at one time
-and its impact done to the visuals is
-far greater than the dead print of
the book.

CHAIRMAN: Do you think that
what we have in films is quite alright
or would you like it to be improved

and that greater control should be

exercised by the Board?

SHRI THOPRA: 1 personally feel
-that the Boarq does exercise quite a
Iot of control. We feel that it is too
strict in certain matters. A certain
point has beem agitating my mind
that there are two standards. They
allow something in British pictures,
which they disallow in Indian films
on the ground that the custom and
culture of that
those things and they should be
allowed, whereas Indian culture and
-customs are different and therefore
should not be allowed. This has been
agitating my mind. Personally I feel
that there should be ne dual
standard of judging films though I
“believe that sex in India is a wvery
sacred thing and shoulq be treated
“with restraint,

CHAIRMAN: That has to be pre-
-served.

SHRI CHOPRA: I may give you an
-instance, My neighbour is a Chris-

place has admitted
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tian. When he and his wife go some-
where the daughter and the son-in-
law kiss in my presence. I do not
mind. But if the same thing is done
by my daughter I will not like it. I
do not know why, but that is inherrent
in. me. That is why personally I
oppose these things. We should be
more careful in these things. We
should %ry to preserve our culture
and customs as much as possible,
Otherwise it is not an Indian film.

CHAIRMAN: What do you think of
the amendment? Do you think that
we meed to have an amendment as
proposed by Diwan Saheb?

SHRI CHOPRA: What is the amend-
ment? 1 do not know.

CHAIRMAN: The gmendment is
to liberalise the present provisions.
We had sent it to you. The addition
is thisi—

“Nothing contained in section
292 or section 293 shall apply to
any book, pamphlet, writing, draw-
ing, painting, represcntation or
figure meant for public good or for
bona fide purposes of science, lifera-
ture, art or any other branch of
learning:

Provided that in the event of any
dispute arising as to the nature of
the publication, the opinion of ex-
perts on the subject may be admit-
ted as evidence.”

SHRI CHOPRA: - According to me
it is too wvague to say that it shouild
be liberalised. What it really means
I do not understand. Everything has
to be judged on its own merits, A
thing which is liked by somebody may
be disliked by somebody else, We
have to draw a line where it becomes
vulgar and whether the reactions of
that literature or painting or art is
repulsive,

CHAIRMAN: You are righf. Do
you think that we need accept the
amendment or the provision as it
stands is enough?



SHRI CHOPRA: 71 am not a legal
man. It is entirely a matter to be
judged by experts and jurists. What
I want to say is that one should not
“be very rigid.

CHAIRMAN: Do you think that the
Jaw as it stands is enough?

SHRI CHOPRA: 1 do not know
what is the law as it stands. I would
mot be able to say.-

. SHRI BHARGAVA: Have you seen
the art in Khajuraho ang Kurnal? Do
FJou call it obscene?

SHRI CHOPRA:
obscene,

SHR] BHARGAVA: What would
be your broad definition of obscenity?

SHRI CHOPRA: When you go to

, 3 temple you do not go to see sex.
You go with difféerent frame of mind.
The statues of Khajuraho do not
excite the baser instinets in our mind.
If we study the background of Khaju-
rahe we will discover that the temples
were meant only to divert the people
from the Budhists trend of escapism

I will mot eall it

from life, a Jove for life ang a venera-

tion. for ’che Grihastha Ashram the
beauty and attraction of which are on
the walls of these temples. If however
- the intention is to create some kind of
vulgarity in the minds of the people,
+that should be stopped.

CHAIRMAN: We have to see how
it does affect an average young mind.
‘There may be highly developed peo-
ple like you and others. 1 can. quite
appreciate what you say, but now
when we are dealing with the general

pattern, we have to see hoyr it does

affect the average young mind,

SHRI CHOPRA: You cannot go on
putting any “restriction on art, I
personally feel that art which gene-
“rates feeling of elation and is not er-
ratic is the most beautiful thing in the
world and should be encouraged.

SHRI BHARGAVA: Have you seen
this paper “Indian Observer”?

SHRI CHOPRA: It should be ban-
ned; it should be destroyed completely.
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" obscenity

This paper should not be allowed to
appear in public,

CHAIRMAN: So you would like
the law to be tightened, because such
publications are permissible?

SHRI CHOPRA: T do not allow my
children to read it,

SHR; BHARGAVA: So broadly,
shall we defina that whatever has a
bad effect on the minds of children,
should not be allowed.

SHRI CHOPRA: Anything that you

think is wvulgar ang in bad taste,
should not.be allowed.
SHRI ARORA: It appears that

there ig a thin line between a thing
of beauty and something that is vul-
gar, ‘

SHRI CHOPRA: Yes; there jg real-
ly a thin line,

' SHRI ARORA: That makes the
task of a legislator more difficult.

SHR1 CHOPﬁA: Yes; law is, there-
fore, ambiguous.

SHRI ARORA: We think that, while
should not be paraded, a
piece of art should be protected. How
could that be achieved?

SHRI CHOPRA: Will whereas the
statue of Venus is a piece of rare art
if the same statue was to become alive
and starts on the road it become
vulgar? So, while the statue of Venus
is not objectionable,-the same Venus
walking round the road without clo-
thes would be most vulgar.

CHAIRMAN: And the same thing
given in a book?

SHRI CHOPRA: The book with its
dead print makes it a medium of
greater. acceptance for example Lady

Chatterley’s Lover is to my mind, an
artistic writing but the same in a film

“may perhaps became obscene because

of its greater impact.

SHRI ARORA: 1Is there any obs-
cenity in Indian films or not?
~ SHRI CHOPRA: Some of the pict-
ureg are stupid; they try to Bring in
obgeenity, The difficulty perhaps



seems to be that, by seeing foreign
movies which are popular, and which
parade sex blatantly we try to imitate
them as far as we can. We ftry to
go as far mear them as possible, but I
do not think there is any actual obs-
cenity in our films.

SHRI ARORA: Do you consider
the Hollywood films ag obscene?

SHR] CHOPRA: VYes. In the year
1963 1 went to Berlin as a member of
the jury at the Berlin Film Festival.
Out of the 22 films that I saw, 19 of
them were nude. That is fhe trend
there. In the American movies also,

-in the biginning there were no kisses;
then they brought in the kiss; then
they brought in a kiss for a longer
duration; then they went {o the bed
room. I do not know where they go
now? But these pictures come to
India and they are seen by our pro-
ducers. They are the biggest earners
today. The producers in India try to
copy them, which will be the easiest
way to earn money. _Audience of
both Indian and Foreign pictures be-
ing the same the Indian producer can-
not resist copying the Iauder aspeets
of the American Movie because of its
ready acceptance and great popularity,

SHRI ARORA: Don't vou think
that the standard of Indian films will
improve if we ban the import of vul-
gar films?

SHRI CHOPRA: That is so; I
wish it was done earlier. Already the
effect has been bad. We had started
locking up. Suddenly there came a
spate of the James Bond pictures and
nudism of west invaded the citade] of
Indian pictures and here we are now
with 3 thousand invitations.

CHAIRMAN: Why not stop them
now? ‘

SHRI CHOPRA: it may not be easy
now, because effect is already there.
Many of the pictures have gone into

production: We will not be able to
wipe out the effect,
SHR1 ARORA: But the trouble

will not be accentuated,

138 -

SHRI CHOPRA: That is true, but
since there have already been prece-
dents, it will be argueq that since-
some pictures were already allowed:
why not allow the others.

SHRI ARORA: The Board of Film
Censors was supposeq to proiect our
people from the undesirable effeets of
such pictures, Don’t you think it has-
fafled?

SHRI CHOPRA: When there are
double standards of judgement, things
are likely to happen like that. You
judge differently the English and
Indian movies.

SHRI KUMARAN: You said that
the ‘Indian Obesrver’ should be ban-
ned immediately. We are unable to
ban it because of the Jlaw, but be-
cause it corrupts the mind of children,
It should be banned. Do you think
that, because of a certain piece of art,
it should be preserved?

SHRI CHOPRA: A piece of art is
entirely different from the Observer;
a piece of art is entirely a piece of
art, an observer is not a piece of art.
I read Lady Chatterley’s Lover as a
piece of literature, I go mot think it
will corrupt the mind of the people as
the ‘Indian Observer’ does. The
Indian Observer has so much of dirt in
it. When I read Lady Chatterley’s
Lover, I dig not have anything like
vulgar effect in my mind,. If omne
puis it on my table, I do not mind
reading it

SHRI KUMARAN: The statue of
. Venus is considered 1o be a piece of
art, A naked woman’s statue is also
considered to be a piece of art. But
at the same time a woman walking
naked in the street is tonsidered obs-
cene, Now, how #o draw the line
between an art and obscenity?

SHR1 CHOPRA: It is for the peo-
Ple of law to draw the line.

CHAIRMAN: In Parliament, where
should we draw the line? How obge
cenity can be defined?



SHRI CHOPRA:
define,

It is difficult to

SHRI KUMARAN: 'The law has

-50 far failed to intervene in the mat-
-ty of the Indian Observer, We would
like to ban it. But it is said to be a
‘work of art,

SHRI CHOPRA: You cannot help
it.  Unfortunately in the mame of
freedom of speech and published such
vulgar stuffl is hawked about.

CHAIRMAN: You yourself said
that the Indian Observer shoulg be
‘banned; but we are not able fo ban.

SHRI DHARIA: Our intention in
inviting you is to have your opinion as
to what is that line.

SHRy CHOPRA: I only say that
line’ has to be gqrawn. How it should
be drawn is very difficult for me to
shy. '

DIWAN CHAMAN LALI: I have
suggested in my amendment as under:

“Nothing contained in section 292
or section 293 shall gpply to any
book, pamphlet, writing, drawing,
painting, representation or figure
‘meant for public good or for bona
fide purposes of science, literature,
art or any other branch of learning.”

So, this is where the line can be
. grawn.

SHRI CHOPRA: But public good
js a vague term.

DIWAN CHAMAN LALL: It is. Butf
vou said that while Lady Chatterley’s
Lover is not vulgar in that particular
-sense, the Indian Observer is a vulgar
paper. But mow we have to draw the
line somewhere, We draw the line by
saying that there are certain works
of art, literature and science which
should be exempted from the operation
of this law. How are you going to
find that out? We have asked this
question not only to experts but also
to the general public,
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SHRI CHOPRA: I am quite in
agreement with what you say; but I

- have only said that you shoulg draw

the line. The amendment, as it is,
is perfectly all right. But you have’
said ‘public good’. Now that is a
vague term.- What is public goog to
you may not be so to me,

DIWAN CHAMAN LALL: What
would happen when an  evidence is
leq before 3 magistrate is this. There
will be a dispute regarding a parti-
cular book. You have perhaps read
Ulysses. The last statement of Madam
Bloon is a work of art ang it should
be protected. That is the reason why
I have brought in this particular
amendment. The origin of this thing
goes back to 1924 when the Legisla-
tive Assembly was seized of this mat-
ter by means of a reselution which
was moved by the Government of the
day, the British GGovernment at that
time. They wanted to accept the
Geneva convention. Lord Hailey was
the Home Minister who moved that
this particular convention should be
accepted by India, I got up and 1
objected at that stage in 1924—about
43 years ago—that works of art, litera-
ture, science woild also be equally
banned and Lord Hailey sald that he
banned in his capacity as Home Minis-
ter a particular book; but when he
went home he found that particular
book lying on his drawing room table.
Mr. Jinnah got up and objected as
some people are objecting today. I have
said that an ignorant policeman or am
equally ignorant magistrate would be
banning Lady Chatterley’s Lover or La
Garconne or Rousseou’s Confessions or
Bernard Shaw’s ‘Widower's’ Houses’
It is said that the British Government
brought this particular legislation not
realising that there are in existence
in India Khajura}!w and Kunarak which
are dedicated to the work of procrea-
tion, Nevertheless we have good
works of art where the Indian artists
have gone out of their way to produce
something really good. How are we
to protect all these things except by
means of this amendment?



SHRI CHOPRA: There is point in
protecting such things. But 1 have
my fears hecause there may be a
spate of obscene literature, You
might put it in any way, but they may
try to find out some loophole and
justify this erotie ‘literature also as
a piece of Art,

DIWAN CHAMAN LAL: There
may be a spate of bad literature like
the Indian Observer. That is the
second point I want to come to. What
is it that you would suggest to put an
end to this kind of bad literature?

SHRI CHOPRA: The legal pandits
. like you gentlemen should be able to
find out a solution. The intention of
the artist should be noble and if that
is so we have to give him the pro-
tection of the law. I always resisted
the idea of putting a kissing scene in
my picture although people around
have been insisting on my doing so.
They say let the directive come from
the censor. 7 said no. If we think
that kissing is a good thing then we
can put it and not because the censors
have not taken objection to it. You
say that kissing is a very good thing,
but it is not only kissing itself, but it
is the way in which it is represented
that matters much,

- DIWAN CHAMAN LALL: So if it
is used for bona fied purposes of sci-
ence, literature, or are, you want fo
make the yaw liberal, but you will not
say that the Observer is literature or
science?

SHRI CHOPRA: But he would say
that it is literature,

) DIWAN CHAMAN LALL:
would you do io stop it?

What

SHR1 CHOPRA: I do not reaq it.
That is the way to stop it.

DIWAN CHAMAN LALL: This
paper has got wide circulation which
means it has large readership.

SHRI CHOPRA: Do you think that
by liberalising it you will be able fo
catch the culprit?
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DIWAN CHAMAN LALL: Could
it be stopped by deterrent punish-

" ment?

SHRI CHOPRA: If it is possible, I
shall be happy, but the ‘commercial
instinct in people is far greater than
cultural instinct.

SHRI DHARIA: Mr. Chopra, I
want you to read the amendment
again. The amendment says:

“After section 293 of the Indian
Penal Code, the following ~ section
shall be inserted, mamely:—

. “293A. Nothing
section 292 or section 293 shall
apply to any book, pamphlet,
writing, drawing, painting, repre-
sentation or figurz meant for pub-
lic good or for bona fide purposes
of science, literature, art or any
other branch of learning:

contained in

Provided that in the event of
any dispute arising as to the na-
ture of the publication, the opi-
nion of experts on the subject may
be admitted as evidence.”

Provided that in the event of
any dispute arising as to the na-
ture of the publication, the opi-
njion of experts on the subject
may be admitted as evidence.”

The only point for us to consider is
whether this sort of amendment can
ba effective enough 4o curb the obs-
cene literature. But don’t you think
that to determine what is public good
or bona fied opinion of experts should
be taken as evidence?

SHRI CHOPRA: Don’s you_ think
it is being done now?

SHRI DHARIA: According te the
Present law, whenever any issue iz

. raised in the court as to the obscenity

of literature some exports are called
and examined. Amd that is being
done foday also. The two expressions
‘public good’ and bona fide are abso-
lutely vague, especially in the context
of the several headlines appearing in
the Indian Observer, if you happen to



go through them. If we go by these
two criteria ‘public good’ and ‘bona
fide’ cause, it is possible that every
time the miscreants will come for-
ward saying that whatever they do is
for the public good and bona fied
There may be difference of opinion
whether what is produceq is artistic
or obscene. And the publishers of
several magazines dhat we see also
say that whatever they publish ig also
a part of literature. According to the
definition if it is said that it is for
public good mothing can be done, and
it will not come within the purview
of this amendmant. The present law
will stand as it is. Is it therefore
going to help us by saying that what
is for public good or bona ﬁed should
be protected?

SHRI CHOPRA: 1 do mot think
this amendment will be able to help
us much. It is actually going to libe-
ralise the gefinition of obscenity. It
is not going to help us unless we are
able to decide what is literature and
art and what exactly is obscenity,

SHRI DHARIA: How is it going
to help our purpose through this
amendment, although the intentions
are very honest?

SHRI DHARIA: About taking the
evidence of experts you know that ex-
perts always are bound to disgree.
For one expert it may be obscene and

4

convicted for keeping her foot open-
for one inch from the ground.. To-
day in that every country we see the
change of outlook.

SHRI CHOPRA: I may give you
an instance. There was a nude pic--
ture in London. The Country passed
it. The crities did not like it. They
said that the picture was no liked be-
cause the lady was not nude but was:
waoaring chappals,

SHRI DHARIA: Are you gware

- that the House of Commons has very

for others jt may not be because their .

_definition changes,

SHRI CHOPRA: Yes, it does change,
Now I cannot think in terms of my
father's time. There has been a change
of outlook.

SHRI DHARIA: Having regard to
this change of outlook 1 may draw
your attention t¢o a case. There was
one ecase in Saudi Arrabia. Before 25
years a Pardah Nishin lady was put-
ting her pardah. Only one inch of
her foot from the ground, that is the
toe, was open. ' She was prosecuted
for wearing such a dress in & way
which was likely to create unfavou-
table atmosphere. That lady was

recently enacted 3 law and homo-sex-

uality has been made legal. I may-
draw your attention to this that it
may be madness but it is there, Hav-

ing regard to the change of purpose-
do you think that this is going to-
serve any valid purpose?

. SHRI CHOPRA: 1 have been ex-
pressing my doubts, that the present
law itself is not able to curb it inspite
of protecting the true artists, You
may on the contrary be giving a han--
dle inthehands of \these people and 1
wonder if the true artists will be pro--
tected. Of course some kind of incen-
tive should be given to true artisis
for the public good. But how is the
problem.

SHRI BHARGAVA: The original
law in the Indian Penal Code was"
drafted by the Britishers at the time
when the conditions were very much
different than what they are to-day.
Do you think that the time has not
come when p Commission fhould be
appointed to examine this denowvo and’
enact some law which will suit the
present day conditions of the condi-
tions of the country and make the-
layw tighter so as to be able to curb
these activities? At least do you think
that we should make the law upto-
date?

SHRI CHOPRA: We have to see
whether the present law hos in any
may proved a damper on the artistic
work of people. Has it proved a dam-
per and has it discouraged people from-
indulging in such things?



DIWAN CHAMAN LALL: 1 am
:sorry to interrupt you. May I draw
your attention to the fact that the
law is as it is existing in Great Bri-
-tain. This amendment merely follows
:the legislation of the House of Com-
.mons. The legislation was to the
effect that the work of artist should
-protested. Lady Chatterley’s Lover
was the first case of its kind which
~.came up before His Majesty, where
experts were called in to state whether
in their opinion the work was a work
-of literature or not. They said that
-it was a work of literature, The
.Judge held upon the verdict of jury
-that it was a work of literacy. Now
-this amendment follows upon the
amendment that was made in the law
-in Great Britain and nothing more.

SHRI CHOPRA: My difficulty is
-thise: If it comes before the Bench
any time you have to depend on the
-personal a*titude a judge may take.
Ultimately you have got to go to the
"Bench to decide whether a particular
-thing should be allowed or not. A
1ot of personal attitude does come into
play. It the Lady Chatterley’s Lover
was allowed to be banned and this
Indian Observer is not alloweq 1o be
“banned, then there is something wrong
with the human attitude and not the
“law.

., SHRI BHARGAVA: Something is
-wrong in the law also because as the

‘law is placed to-day neither the High

“Court nor the Home Ministry is able
t0 adhere to their view and stop
“Papers like the Indian Observer, That
‘is why I say that it is necessary to
-tighten .up the law and not losen it:as
‘it ijs invisaged in the amendment,

SHRI CHOPRA: 1 cannot say either
-this way or that way. I would prefer
-the safe middle. We must be able to
create some interest in the mind of

real.artist to do something good to the
-public. I would not be able to say
much about people like Durlab Singh
“becase I am a lay man.

SHRI RAMASWAMY: What should

“he the yardstick or principle by which

a Judge has to decide whether it is
obscence or a picece of art? Who shoulg
be the people that judge whether a
thing is a piece or art or obscene,

SHR1 CHOPRA: 1t is the infellec-
tuals who will be able to say whether -
it is pgoing to have an impression and
what kind of impression is going to
be creafed.

SHRI MANI: Mr, Chairman: My
honr. friend Shri Bhargava raised a
question whether this matter should
be considered by a Commission, The
witness said that he did not mind
going into the matter, May I draw
your attention to the fact that this
question of obscenity was consider-
ed at length by the Press Commis-
sion and it dealt with this matter in
its voluminous book. This rnatter
was also considered by a Committee
appointed by Government to go into
the working of Smal] Newspapers,
of which I was the Vice-Chairman.
Mr, Chopra knows what . happened
to it. You are not a lawyer Mr.
Chopra. Nor am I. I am a layman

as you are. Some of us have been
working on attempting a definition
of obscenity, because the weakness

of the Indian PenalCode is that ‘obsce-
nity’ has not been -defined. It has
been left to the Judge or the Magis-
trate concerned. I may mention here
that ‘Blitz is facing a case in Nagpur
for the publication of a photograph
on the last page. They said that it
is obscene. If is going to be decided
by the Magistrate there, So, some of
us have besn working on this to de-
fine what obscenity is. The draft is
as follows. I am not asking your
legal opinion as a lewyer.

The definition is thisi—

“For the purposes of sub-section
(2), a book pamphlet, paper,
writing, drawing, painting, rep-
resentation, - figure or any other
object, shall be deemed to be ¢bs-
cene if it appeals fo the purient
interest or if its effect, or (where
it comprises two or more distinct
items) the effect of any one of its



items, if, taken as a whole, such
as to tend to deprave and corrupt
persons who are likely, having
regard to all relevant circumstan-
ces, to read, see or hear the matter
contained or embodied-in it.”,

Woulg you consider this as a
working  draft? What the final
draft would be, that will be in the

hands of the fegal draftsmen and
the Law Ministry. Do you think
that a publication like the ‘Indian

Observer’ will coma within its ten-
tacles?

SHRI CHOPRA: It would be a
good starting point, but whatever
you may draw, it has to go to the
court ultimately to decide whether
‘Indian Observer’ is obscene or not.

SHRI MANI: The difficulty is that
there are various types of publica-
tions. For example, there was some
pub’ication about the ‘sisters of
Kashmir’, pertaining to two simple
school mistresses. So there are va-

rious types of publications, apart
from the Indian Observer, even
among the film journals. You will

agree that there should be some kind
of a check on these. If a film star
is accused, it is her own affair, All
such trials one woulg like to be in
eamera. Do you consider this as the
starting point for the consideration
of this draft?

SHRI CHOPRA. I think it is a
good starting point, but I have my
personal opinion in this matter.
Could we not create some kind of a
Censor, composed of highly learned
people and public men, to whom these
things could go?

SHRI MANI: We had the Board
of Censors. It considered the. case
of a weekly journal, It consjdered
its journalistic standard and passed
a resolution, That almost led to a
debacle. I would say that even
among the fi'm people, there are
persons who take a severe view of
exposure of the body. In the western
custom, one does not feel embarras-
sed to see a well exposed breast or
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.and the

a tight fitting dress, but that Adors
not suit our Indian standard.

SHRI CHOPRA: I would not be
backward to see an Indian woman
in a sweafer,

SHRI MANI: Would you suggest
some heavy penalities in these cases?

SHR1 CHOPRA: That would be a
good thing,

SHRI MANI: We are keen on put-
ting a stop fo obscenity in the film
trade, because the question about
obscenity comes up often in Parlia-
ment, There is also the question of
Night Clubs. In every film you see
a Night Club, which perhaps does
not exist at all.

SHRI CHOPRA: It is there. What-
ever you see is just a semblance of
ittt Night Clubs are there in Cal-
cutta as well as in Bombay. In the
Indian films, there is trouble about
one thing. The Censor Board is not
able to decide as to what a dance is.
The main infention of a dance was
to excite people, whether it be
Kathak or in Bharat Natyam. The
dance took different shapes, It went
to jazzy music, then western musle
came in, then we had the twist etc.
I was on the Advisory Committee
of the Censor Board. We had diffi-
cult problems to tackle. In Calcutta,
somebody raiseq an objection about
some lady’s dance. When she went
to court, the court said that it was
perfectly all right,

SHRI MANI: If a thing is to be
considered as obscene, it would de~
pend upon the oulture of a person,
the cultural evolution of a persom
general tradition of the
country. For example, in the Naga
Land, exposition of a human body
would hardly create any sensation.
That would depend upon each re-
gion. If that was done in Bombay,.
that would be considered as obscene.
So, there comes the difficulty of
coming to a proper definition of ob-
gcenity. Fina'ly, having defined it,



we will have to leave it to the
courts concerned to decide whether
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a particular publication would come .

under obscenity or not. The other
thing is that onee you accept a good
working draft, you can accept Mr
Divan’s amendment also because it
protects works of art.

SHRI CHOPRA: While profecting
the art, we should not give a handle
1o bad artists, because they might use

that very amendment to their ad-
vantage,

SHRI TANKHA: You have said
that obscene literature should be
banned?

SHRI CHOPRA-: Some - steps
should be taken to ban it.

SHRI TANKHA: You also agree

that the present law is not sufficient
10 ban such literature to the extent
you would like?

SHRI CHOPRA: That js apparent
now.

SHRI TANKHA: You are alsp of
.the view that the real art, real lile-
rature should not be stopped from
exhibiting or from circulation. But
the difficulty arises as to what is an

obscene? You say that Lady Chat-
terlie’s Lover is not obscene; but
the Supreme Court has held the

boock to be obscene.

SHRI CHOPRA: That way I per-
sonally feel that the famous story
of Kalidas should be considered
vulgar when he describes
ang her sweat which starts from her
forehead and goes o the navel. That
also these should be bad; but nobody
has challenged that.

SHRI TANKHA: But that book
‘which was before the Court was held
obscene and therefore books of that
type or the journals which the courts

Parvati

have not seen should be curbed.
Question is how best to stop their
circulation and how to prevent their
sale? The contention of Shri Divan
is not to encourage circu'ation of
such papers or journals. He feels
that according to his amendment
the genuine art should be protected
if there is no objectionable matter
in it. But I suppose you do agree
that the words used in that amend-
ment are likely to allow such objec-
tionable matter to come in even to
a greater exient than is allowed at

present.

SHRI CHOPRA: If this amend-
ment seeks to protect the genuine
artists and bans the tendency of

people to go astray, it is welcome;
but if it does not and if it allows
the people to dabble in these obscene
things, then it will not be helpful.

SHR] TANKHA: The amendment
is: “Nothing contained in section 292
or section 293 shall apply to any
book, pamphlet, writing, drawing,
painting, representation or figure
meant for public good or for bona
fide purposes of science, literature,
art or any other branch of learning.”
The words used are: “meant for pub-
Jic good or for bona fide purposes of
science etc.” Do you not think that
under the authority of these words,
objectionable matter will come in
and it will be allowed. In the case of
the Indian Observer the author stat-
ed that he wanted to reform sociely
by these articles and he says I am
bringing these facts to the notice of
the society in order to remove the
dirt which is there in the society.
Bl_.lt do you or do you not think that
with the addition of these words
there is likelihood of more objection
able literature being alloweq to
come in?

'SI-IRI CHOPRA. Whether the ad-
thion of those words will allow ob-
Jectionable literature to come in, I
am unable to say, because ‘public
good’ may be a debatable point. I
wonder whether by inserting those
words whether the law would work
more effectively,

-



SHRI TANKHA: I am afraid the
addition of those words may  give
more lattitude for the people who

are interested in
literature,

writing obscene

SHRI CHOPRA: 1 wonder whe-
ther the present law really acts as a
deterrent. The jrehl artist always
Soes against the present frend in so-
ciety and he will exhibit only those
ihings which he thinks worth exhi-
biting. I have never experienced
any handicap in the case of real arti-
sts. They are meant t{o change the
trends in society. The real artist
will not care for law. He will pre-
sent his art and then allow people to
criticise if. That is my view about
the artists, They run against the
current so to say no real artist will
first read the law before attempting
a piece of Art.

CHAJIRMAN:. You do not think
‘there is any difficulty as the law
exists at present, in producing this
literature?

SHRI CHOPRA: The only point is
about Lady Chatterlie’s Lover and
therefore Shri Divan Saheb feels
that his amendment will serve as a
deterrent.

CHAIRMAN: Do you think that with
the present law, there has never
been any difficulty?

SHRI CHOPRA.: I have always be-
lieved that artists have always defi-
ed all kinds of law. Even if you
put restrictions on artists, a real
artist will exhibit the thing that he

. wants,

SHR] TANKHA: The law will not
prevent the artist from drawing the
picture of a nude woman, but will
prevent it from going in circulation.

SHRI CHOPRA: If the law can
create incentive for the artist it is
good, if it is going against that, it
will not be welcome.

I would like to state here one
thing that there are many restrie-
tions during the course of the pro-
duction of a film put by Govern-
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ment and obscenity is not the only
ground for putting such resirictions.
If we want fo show a corrupt Minis-
ter or Officer, that is not permitted,
because, they say, it will shake the
confidence of the people in the Gov-
ernment machinery. They say we are
backward ang if we show such
things, #he people will stop show-
ing respect to its administration and
the administrators. So I think if
there are curbs in providing real tal-
ents to the couniry those curbs must
go. That I think is the intention of
the amendment. If there are any
curbs serving as a deterrent for the
real artist to come out, they should

g0,

DIWAN CHAMAN LALL: Accord-
ing to you there are no curbs?

SHRI CHOPRA: I hava not felt

any handicaps,

SHR] TANKHA: Has it been your
experience that the producers have
complained that the censors have
usurped certain powers which are
according to them essential for
bringing! out the story .n an effec-
five manner?

SHRI CHOPRA: Many times.
Everybody looks at the picture from
his own point of view and the jude-
ment varies from man to man, and
as a result many unhappy restric-
tions are put on the producers.

The producer in turn does not like
interference with the vital things
which would affect box-office,

SHRI TANKHA: Are there objec-
tions raised by artists themselves?

SHRI CHOPRA: Artists do not
fisure very much in the ultimate
analysis of things. It is between the
producers and the censors.

CBAIRMAN: Mr. Chopra we
thank you very much for having
come here and given excellent evi-
dence before this Committee. I
would like to convey special thanks
of Diwan Chaman Lall, the mover of



this amendment, I am sure, the state-
ments made by you will be very help-
ful in coming to our conclusicn.

We will now adjourn to meet at
230 p.v.

(The witness withdrey at this stage)

(Shri Prithviraj Kapoor was called
in)

CHAIRMAN: Now, shall we begin?
Mr. Kapoor we are very happy you
are with us, You know we are con-
sidering the amendment of our
esteemed friend Diwan Chaman Lall
regarding section 292 or 293 of the
Indian Penal Cocde relating to obscene
matters, He has brought an amend-
ment. I am sure you must have seen
the original as well as the amendment,
‘We had also sent some noles to you.
¥You might have gone through them.
We want to know your cpinion on
this very difficult question. As the
law stands, do you think that it is
adequate or not? If it is not, whether
we have to liberalise it or not. There
should not be anything which would
in any way stand in the way of the
progress of art, literature and science.
At the same time if there is anything
filthy and demoralising we would like
to tighten up our law to see that such
things are prevented and the person
concerned is dealt with. These are
the two objects with which this
Committee is interested. We have
been very well benefited by the
opinions of so many friends, lawyers,
administrators, cine people and people
from the literature field. We are
very keen to have your views also on
the subject. Let the Committee he
benefited by it. You have been our
ex-colleague also. I need not tell you
much about it. This is confidential
and it is for the Parliament, If there
is anything on which you would like
to be stil] more confidential you may
tell us. With these words I woula re-

quest you to give your views on the
subject.
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SHRI PRITHVIRAF KAPOOR:
Thank you Sir, for giving me this op-
portunity of meeting friends and for
seeing the old faces and new faces.
About this particular question we have
before ug I have read some of the 1e-
marks that have come from the Com-~
mittee, but basically the amendment
says something about the intention. I
find that the intention of the amend-
ment was not looked intpo when the re-
marks were given, I welcome 1twne
amendment. Most of the laws are
the laws inherited from the British
regime and they have negative defi-
nition, that there should be no loop-
hole in the law for the people to pro-
gress and come forward, This amend~
ment is quite simple and the intention
seems to be to cure the negative side
of it. I welcome it. If you minimise
thz pressure of the law it will held
the hon. Judges as well. As you
know the particular word obscene is
not defined either in the original law
or in the amendment thereto. We have
in our own couniry the Rishis have
given the yardsticks of ‘Satyam’,
‘Sivam’ and ‘Sundar*. Here we are
giving something to the society, to the
poets to the publishers, to the paint-
ers. The intention, of course, is very
fine no doubt, but in so many cases
it will be hard to find out what is the
intention of the person whe is the
creator of the poster or the book or
the poem or painting. See the view
at the Regal cinema-right in front of
the Council Hall “Golden Finget”.
That is the picture running there, A
man shows the golden finger. It is
written there. But there is a nude
body lying there. Who is going to
find out the intention of the producer
of the picture and had it was pro-
duced somewhere in Hollywood. It
is rather difficuit to find out the in-
tention. Instead of going after and
hunting the intention of the person
we should straight look at it. What
does it show? 1Is it something good?
Yes, if it is so, it is so “Then we g0
further. Does it do any good to those
who see it, If we find the answer is
Yes—, then comes another thing, Is it
‘sunder’? Is it aesthetic? If tae
answer fo all the gquestion’s is yes—



then it should stay otherwise not I
believe that Satyarmn’ ‘Sivam’ and
‘Sunderam’ is’the only yardstick with
which things of art and public usage
should be judged and measured. The
mover of the amendment has in his
own statement brought out also soO
many cases. I would say that so0
much good has heen annihilated be-
cause of the existing law. The letter
of the law and the spirit of the law
depends upon the interpreter, under
‘what  circumstances it was in-
terpreted, ete. I welcome every step
that would remove the shackles on
an artist. I welcome every step that
would help him to minimise his fears
Even in the film world, every  pro-
ducer has his own fears which he
would like to be allayed. Imposing a
ban on anything will not take us
much further. Even in the Bible we
hear of-the story about the daughters
©of Solomon, We read in it that they
slept naked with their father to pro-
wvide heat and warmth to the lying
man’s cold body. Now, because of this
‘we should ban the Bible? I would say
that a negative attitude presupposes
that the man has a dirty mind, pre-
supposeg that we are bad people.
Even in our temples we find beauti-
. ful ancient carvings. Perhaps those

people thought that the people of our
land are all good people. I would
say that bpeauty lies in the eyes of
the beholder.. You take even the
‘best of books. In all the these cases
it all depends upon how you look at
them.

I can give you here also the ins-
tance of Dhondu—one of my theatre
setting staff. This incident took place
in Calcutta, I happened to be there.
‘That man met with an accident, He
was lying as if he was dead, with
saliva dripping from his mouth,
Doctors proclaimed him as dead. I
rushed to him, embraced him, I placed
his head on'my naked chest and
gave him warmth. The heat brought
back life in him and all this because
I had read the Soloman’s incident in
the Bible which played at the sence
of my mind at the hour of need.
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So, it all depends upon hew we
take things, If something good is to
come out of the present amendment,
I would welcome it.

CHAIRMAN: Do you think that
the law as it stands does come in the
way of progress of the right kind of
art, literature, painting etc?

SHRI KAPOOR: It has been ins-
trumental in banning that book Lady
Chatterley’s Lover ete. Bernard Shaw
wrote if he had a daughter, he would
ask her to pass an examination in that
book and then be allowed to marry.
There exists fine art in the beautiful
statues and the carvings we see art in
temples, There are beautiful carvings
in the famous Minakshi and Konark
and Khajuraho temples. But it all de-
pends upon the mind of the Bachol-
ers, We are now free people, We
had been slaves for hundreds of
years. When we are slaves, our minds
become dirty we should trust our
selves. The more we trust ourselves
and respect each other, the better our
minds would be and stronger we will
all become,

I may mention that I did not smoke
or drink till I stopped producing
children that was my resolve. I
started smoking at the age of 35
when my youngest son was 3 years
old. I had my first beer when I was
45. The idea was that these things
should not go into the blood of my
children. My father did not drink at
all. He lived ypto the age of 75. My
grandfather used to drink but would
thave

two chholas of brandy
only. Well my sons started
drinking comparatively -at a
very early age. Why? It is be-

cause of prohibition. The law that is
supposed to safeguard us from drink-
ing has made the young people in- -
quisitive as to what is it that is in the
drink? ‘Therefore, they start-drink-
ing JIfyouaskamannottodo a
particular thing. he will do it more
readily taking it up as a challange.
Therefore, such laws are broken. In
the freedom struggle we were faught
to break the laws and when such laws
are made, people try to circumvent



these laws. If the prohibition law had
not been there, perhaps good people
would not have even touched liquor
till quite an advenced age. I was in
Bombay in 1932, Mr, Wallas was the
chief in the Burmah Qil Company.
One night I was invited to his house
where I was offered ligquor. I said No.
Then he said that I must drink other-
wise that wil] look bad when he was
drinking and so were the other guests,
I said, “You bring me lemon squash
and I shall drink it along with you”.
And just as they drank their whisky
and sody fourteen times, I drank {hat
lemon ‘squash measuring 14 glasses.
Because the law was not there and 1
considered that drinking was not for
me at that age, I mever touched it
though it was offered to me. Similar-
ly, when I went to Bangalore, with
an English Company. At different
parties the then military  Officers
friends of the Boss of our company
would insist that Imust take whisky,
or brandy or any other type of a’'coho-
lic drink along with them, I refused
to take liquor and so one of the
officers poured gz hottle of cham-
paigne on my head and yet I never
drank. But now that the prohibition
law is there, I feel that the laws
which prohibit us from eating or
drinking this or that thing really in-
sult us. Our fisher~-woman comes to
our house to sell fish. Once she invit-
ed us to her Zopadi at Danda. It was
a purely simple Zopda. We went
round and round those zopadas and
she took us to one zopda, I found

there was nothing but gold on  the
bodies of these men and women,
The earning of House  diestelled

liquor and not the sale of fish which
was their basic profession, Her peo-
ple said that we did well in coming
to their place. They asked us what
we would like fo have, We told
" them to give us tea but they said you
take some liquor because it will give
them more irouble to prepare tea than
to give - us liquor. So, the reac-
tion is there. If you frame a law
asking not to do g certain thing, peo-
ple will try to do that thing.
CHAIRMAN: There are some
papers like the Indian Observer. Many
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of ug think that such a paper should
be stopped. What is your view?

SHRI KAPOOR: The test is that
of Satyam, Shivam and Sundaram.
If it is not Satya and Shiva and Sun-
daram, then it is positively ugly and
filthy it should be stopped.

CHAIRMAN: But our law at present
doeg not.take hold of the man who in-
dulges in these things. The man does
not come within the orbit of Ilaw.
Would you not like something to be
done to stop such things as Indian
Observer?

SHRI KAPOOR: Again we come (O
the question of law, Take the law re-
garding defamation. The law is very
weak and you can get away with it.
The result is that the man gets de-
famed in such newspapers. He cannot
go to the court, because he fears that
some more mud would be thrown at
him. But something should be done to
stop such persons who have no infen—
tion of serving the society.

CHAIRMAN: But they say they
are publishing these things for the
good of the public to improve their
moral.

SHRI KAPOOR: You apply the
yard-stick again whether it is satyam
whether it is shivam and whether it
is sunder. He might say, it ig satva:
but is it shiv? Is it sundaram?

In 1962 I had been to West Berlin
and thereafter to Kartovivari
(Czechoslovakia) in 1966, There were
some films exhibited which could be
described ag biue films all ~ shown
under the garb of Art. They were
most undesirable—as they might have
seen satya, but they -were mneither
Shiva nor Sundar. Such filmg should
should have been banned.

SHRI MANI: Are there

blue
films in Bombay?

no

SHRI KAPOOR: At least, I have
not seen any.



CHAIRMAN: I would request some
oif my friends also to ask you some
questions so that the matter may be
further clarified.

SHRI TANKHA: You seem fto be
of a view that much depends upon
the attitude of mind of a person who
seeés or reads things which really
determines whether or not a thing is
bad or good?

SHRI KAPOOR: Yes, as Shakespear
has said, there is nothing either good
or bad, but thinking makes it so.

SHRI TANKHA: From that point
of view, I helieve that the law should
be changed so as to keep away un-
desirable or obscene things from the
hands of the peopie,

SHRI KAPOOR: I personally feel
‘and this is what I felt many years ago
which now appears to be phantastic
that the Education Minister should be
handed over a]l the money for edu-
cating the public.

The power of diseriminating should
be developed in ourselves. Then no-
thing will harm us. We are in a
hurry so much so that in that hurry
we have lost time also which perhaps
we wanted to save.

SHRI TANKHA: You have stated
that laws should be carefully made
and that their reaction on the minds
of the people should not be such as
would compel them to break the Jaw.

SHRI KAPOOR: The restrictions
should be placed, but they should be
such that it will not affect the minds
of common man. In deciding what
iz obscene, the trouble is how to de-
cide what is obscene, There was some

magazine mentioned by our friend.

It is very ugly. It gives gz bad taste
and it is wunbearable undesirable.
If you read it, it does not make you
happy and it does not do any good to
anybody. The disgust is for the man
presenting it. Such people should be
discouraged. It is like throwing dirt
on the road. Such things should be
discouraged. If they do not know
what harm they are doing it they
should be taught {o learn if.
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CHAIRMAN: The law should be
such as to do it?

SHRI KAPOOR: Yes. Yoy remem-—
ber the famous case of Punjab
Diwanji, where somebody was
murdered. The case was held at Jul-
lundar. The famous criminal lawyer
Raizada Hansraj was appearing for
the defence, The old man whose son
was murdered gaid to the Judge so
long as the Raizada is alive nothing
could be done. Leave the gecused, he
is also somebody’s father somebodys
son who has murdered my son, But
I have to make one request, and that
is if you want +to save the future
generations ‘hang that man’. He was
a great crimina)l lawyer of Punjab.
The Judge asked why. He said this
man came and told me that he will
murder my son, He gaid look here,
vou cannot do it. You will be hanged
for it. But he replied as long as this
lawyer is alive nobody dare hang
him, There is another instance. In
December 195¢ when Sardar Patel
Saheb died, I was at Bhavnagar with
my theatre, Hearing the sad news of
the great Sardar’s sad demise - the
entira town of Bhavnagar went into
mourning. All the cinema houses and
all the Mills had been closed. All
the people were roaming about in the
streets, Then we realised how much
was the population in Bhavnagar
which looked a small town otherwise.
People were roaming about in streets.
The Congress President came to my
house and said you please open the
theatre, otherwise people go on
loitering in the streets and it is diffi-
cult to go on the streets. So, some
occupation must be there,

SHRI TANKHA: You are of the
view that restrictions should be
placed on the people by law?

SHRI KAPOOR: We should have
minimum restriciions and maximum
punishment. There should be maxi-
mum punishment for the people who
throw muck-o-dirt on the body poli-

tic of the country. ’



CHAIRMAN: When a certain thing
affects the general public mind, then
the hand of law comes in,

SHRI KAPOOR: We know the
intention of most of the laws of those
days. Look at the dramas. You know
that the censors were the police.

CHAIRMAN: But now that is not
the position.

SHRI KAPOOR: But formerly I
'had to go to the police authorities to
#et my dramas passed.

DIWAN CHAMAN LALL: An ave-
Tage policeman is unable to under-
stand 5 work of art, a work of
literature or a work of science. So
is the average Magistrate. He is so
very jlliterate that he is incapable of
understanding what art is.

SHRI KAPOOR: I would say that
by itself the law binds him so much
that he does not get time to think,
All the time the poor man is seen
writing. In the court room there is
always a rigmarole. People coming in
and going out, etc. The only people
who get time to think are the Under
Secretaries. The Ministers are busy
with seme function or the other, with
inauguration ete. The only people
who are calm and quiet are the Under
Secretaries, not even the Secretaries.
‘The Minister depends upon his Under
Secretary. 1 would not question the
intelligence of a magistrate. He is
engrossed in the form of the law that
The has to interpret, Even if a murder
is done in his presence he cannot
punish the culprit. I pity the poor
magistrate. He is bound hands and
feet all the time, and he is all the
time writing,

DIWAN CHAMAN LALIL: T had a
friend of mine who was a First Class
‘Magistrate. He had sentenced a man
1o six months’ imprisonment. An old
man came to him and started weeping
-and said, “You are sentencing my son
‘who is the only earner in the family;
you will be starving us all” 'The
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Magistrate reduced the sentence from
six months to one month. Then a
young lady came and she started
weeping. She said, “My peor husband,
you are sentencing him to death. He
has little children, They will have
neither father nor mother.” The old
man’s heart was touched and he acquit-
ted that person.

SHR] TANKHA: Am I to under-
stang that you woulq like the present
provisions of sections 292 and 293 of
the Indian Penal Code to be removed
from the Indian Penal Code because
they place certain restrictions on the
circulation of obscene literature?

SHRI KAPOOR: In that case, you
will have to remove all the laws. As
long as they serve the purpose of ithe
amendment they may be there.

SHR]I TANKHA: So the law as it
is will remain, with the relaxation
provided in it by Diwan Chaman Lall?

SHRI KAPOOR: Yes.

SHRI TANKHA: Yoy have also
said that something should be done
to prevent literature of this type from
being circulated freely and that
severe punishment should be given.
How is it to be reconciled?

SHR] KAPOOR: I would take the
other way round. In spite of this
law, if all the stalls are full of porno-
graphic literature, coming from Ame-
rica or England, then ¢f what use is
the law at all? That means, we have
not got enough people to enforce the
law. Something should be done which
this law has not done. The good
cannot be stopped because of the bad.
Because of the good, bad came in
and we find foday bad literature. If
the law protects the good, defends the

. Bood and stops the bad, perhaps the

good will be greater in number and
t‘he bad wil] be discouraged. In that
light T welcome this amendment that
it may be able to release the p'ower
of good and make our hands stronger
and giving us more time to think about
the bad. As it is, both the hands of
law are occupied. We can use both



the hands to stop the bad. Now,
‘when the law is there, you are able
1o stop the bad with both the hands.
From that point of view I welcome
the amendment, '

SHRI TANKHA: What you mean
is that since there is not sufficient

wvigilance,

SHRI KAPOOR: Not vigilance, but
discrimination. Discrimination is not
there between the good and the bad.
As we say, both the things—the good
and the bad—are measured with the
same yard-stick just as in Hindj we
say, “Take ser Bhaji and take Ser
Khaja".

CHAIRMAN: Would
to have some law which would help

this idea of discrimination controlling
the filthy part?

SHR] KAPOOR: 1If this amend-
ment controls the filthy part, that is
filthy literature, it is very good.

CHAIRMAN: You are right in
saying that there will be more vigil-
ance and more thought on the bad. But
at the same time should there be some-
thing in the provisions of the law to
see that such filthy things are conirol-
led effectively?

SHRI KAPOOR: The amendment
should be brought in to control such
filthy things.

SHRI TANKHA: Your idea is that
bad things should be prevented from
coming in the open and good things
should be encouraged. Then, should
there be any law to consider which
is good and which is bad? If that is
the position, then you must have law.
If you feel that the words in the
amendment are not proper, then
better words should be provided.

SHRI KAPOOR: 'The Amendment
is: Nothing contained in section 292
or section 293 shall apply to any book,
pamphlet, writing, . drawing, painting,
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you like -

representation or figure meant for
public good or for bona fide purposes
of science, literature, art or any other
branch of learning. Now there is
the intention of doing something for
‘public good’. A new thought is being
given to the interpretation of the law?
I feel this is for the good of the
people. Then the amendment says
about bona fide purposes of science
ete.

CHAIRMAN: Shri Durlabhsing
takes the plea that what he writes is
to form. the society.

SHRI KAPOOR: You are not going
to decide what Shri Durlabhsing is
saying. The court will decide what
is good and what is bad.

SHR] TANKHA: Have you any
jdea or suggestion for us to say as to
how we can prevent such dirty litera-
ture coming in the public hands?

SHRI KAPOOR: An individual has
not got the strength to fight the force
of evil. Ewvil has got more strength,
more backing and more power. Talke
the case of bootleggers. If anybody
goes and says that this particular man
is a bootlegger, the next day he will
be stabbed. He dared not -do so
because the power of evil is great. So,
the fight should be with the State.
The State should file a suit against
him,

SHRI TANKHA: The State will
take notice if there is law.

SHRI KAPOOR: Well, I have not
studied law. If the law is not there,
it should be there, In one film indus-
try, I have not filed a single suit
against my debtors, because, as you
know, there will be more and more
adjournments and the justice is delay-
ed. Therefore, justice should be
cheap and it should be simplified.

SHRI MANI: We have been consi-
dering the amendment., One of the
difficulties that we have experienced
is that there is no standard definition
of obscenity and obscenity is ailowed
to be judged by a magistrate or a



judge according te his intentions, Ot
course, the judge takes many things
into consideration; but even then what
may not seem to you obscene may be
obscene to others. For example, a
woman with an exposed breast may
not be obscene to some, while it may
appear obscene to others,

SHRI KAPOOR: Well, a mother
giving milk to a child is a figure which
is worshipped by some people.

SHRI MANI: We have had here
some witness who stated that they
were shocked to find some Indian
girls wearing skin-tight gins.

SHRI KAPOOR: They are very old
people. o

SHRI MANI: The amendment is
sought to be introduced because it is
found that many escape the cluiches
of law., For example the Indian
Observer which has been indulging
in rabid and vulgar writing could not
be proceeded against because the
Supreme Court held it as an infringe-
ment of its fundamental rights.

SHRI KAPOOR: Best course would
be to ignore such journals and writ-
ings. The same Indian observer had
written about me in praise and in the
same issue, he wrote defamatory
articles about one of my sons. But
we did not accept the praise nor the
abuse and ignored his observations
and remarks.

CHAIRMAN: But there must be
some provision in the law to prevent
such writings or to punish the offen-
der.

SHRI KAPOOR: By and large,
people have got power of diseriminat-
ing between good and bad.

CHAIRMAN: But people have got
to be educated.

SHRI KAPOOR: We must trust our
people. ‘

SHRI MANI: Would you like some-
thing to be considered for incorpora-
tion in law and what should be the
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provision to deal effectively with sucl
journals like the Indian Observer.

SHRI KAPOOR: Nobody reads sucl
journals.

SHRI DHARIA: You rightly saic
that we are free people and we shoulc
have trust in ourselves. When yol
are making this statement you are ol
the view that ultimately it is for the
people to decide what should be done
By accepting this amendment, how
do you feel that it may be possible
for us to curb the present tren¢
towards obscenity. Because under the
Jaw as it stands at present, in spite
of the enabling provisions such jour-
nals like the Indian Observer are¢
coming up. How do you feel that by
accepting this amendment, we are
going to solve our problem and how
it will be helpful to us. You said
that prohibition did not become
successful because of the restrictions
put by law. If that is so, having pro-
hibitory provision in law perhaps
people will go in more and more for
this obscene literature.

SHRI KAPOOR: I have already
stated that there is a basic thing, the
yardstick which has been given in the
hands of the nation by the Rishis,
viz, Satyam, Shivam Sundaram. But
in any case, protection has got to be
given to those who are likely to be
affected. Although, it is a matter of
discrimination and it will be the job
of the interpreters of the law.

SHRI DHARIA: Mr. Kapoor, the
L_mint is this, if you look at the various
judgments so far as obscenity cases
are concerned, we find that the Magis-
trates have nowhere punished the
people. I may tell you that I have
myself conducted the famous case of
Poona (Menaka's case). I was the
lawyer for the accused people. There
I referred to several judgments of
the Privy Council and the Supreme
C_'ourt, and I could see. that these
bieces of art and literature have heen
exempied. My point is this when the
court decides the cases it refers not
only the law but the case Jaw also.



The cases are clear on that point.
This provision which we have got and
the previous provision, both are nega-
tive. That is why Shri Mani has
been insisting on a positive definition
and a positive provision, whereby it
will be possible for us to educate
what is meant by obscenity. Is it
necessary? Do you agree with this
view?

SHRI KAPOOR: Can we go beyond
the point and discuss all these things?

CHAIRMAN: We want to make a
distinction in law as far as possible
to point out what is obscene and
what is not obscene.

SHRI DHARIA: With your permis-
sion, Mr, Chairman, I may clarify the
position that this Committee is com-
petent enough to make its own recom-
mendations to the House, In case
we are of opinion that this sort of
positive definition is necessary we can
do it.

DIWAN CHAMAN LALL: Whether
we can enlarge the particular defini-
tion? The definition only is limited to
works of art; literature and science,
ete,, for the public good. What he
wants to do is to enlarge the definition
of obscenity to include such papers as
the Indian Observer.

CHAIRMAN: The word ‘obscene’ is
not defined there.

SHRI KAPOOR: It is very strange.
Every term has got to be defined, It
is not defined.

SHRI MATNI: In this confext my
amendment will read as follows:—

“For the purposes of sub-section
(2), a book, pamphlet, paper, writ-
ing, drawing, painting, representa-
tion, figure or any other object, shall
be deemed to be obscene if it ap-
peals to the prurient interest or of its
effect, or (where it comprises two
or more distinet items) the effect
of any one of its item, if taken as
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a whole, such as to tend to deprive-
and corrupt persons who are likely,
having regard to all relevant ecir-
cumstances, to read, see or hear the:
matter contained or embodies in it.”

What I have in mind is a cartoon
with a letter press. Supposing it
arouses public taste and corrupts-
public mind then it will come within
the mischief of this section. The
Indian Observer always does it. A
large number of people in Delhi are:
affected. In Madras also there is a
vaper which Tublishes scandalous
things about humble persons, They
talk about Matunga. They write what
the ladies do when the husbands go to
office, It is published in the paper.
It is not in public interest. They are
sent by air to- Bombay and it is sold.
in Fort. There are many such jour-
nals. There are such journals in
Kashmir, Jullunder, We have sug--
gested the following for the Excep-
tion:—

“For the Exception, the following
shall be substifuted, namely:—

‘Exception—Thig section does not:
extend to—

{a) any book, pamphlet, writing, .
drawing or painting,—

(i) the publication of which is
proved to be justified as being.
for the public good on the ground
that such book, pamphlef, writ-
ing, drawing or painting is in the-
interest of science, literature, art
or learning or of other objects-
or general concern, or

(ii) which is kept or used bona
fide for religious purposes;

(b) any representation sculptured,
engraved, painted or otherwise re-
presented on or in any temple, or-
on any car used for the conveyance
of idols, or kept or used for any
religious purpose’.”

When I am reading this to you I-
want to siress the importance of one
point. This section of the Indian
Penal Code was drafted by Mecauley:
over 130 years ago. This section has-



-not been touched so far. It is based
.on Pritish law. The British law has
vundergone a change after Lady
Chatterley’s Lover case. We are try-
ing to reopen the section which was
. considered to be good by Collin. We
“want your opinion, in the inferest of
the film industry. If you think that
- there is a case for reconsideration, it
-will help us to come to some definite
 conclusions. We would like to know
- whether the law should be tightened
up in this way., What are the bosi-
tive measures that will be necessary
“to do this?

SHRI EKAPOOR: In order that
“these things should be effective, we
will have to curb the bad elements
-by releasing the good. There should
not be the danger of this section
-curbing the good element as well.
"When we release the good elements,
‘we will be making our hands stronger
to curb the evil, Good should be
encouraged and the bad should be dis-
-couraged. If that is not served, then
something more may be added to if.

DIWAN CHAMAN LALJ: May I
take you to a distinctly forthright
statement that you have made? That
‘was excepted of you. That was about
the point that was made by Mr. Dharia
relating to certain journals and the
case law that has been decided,
certain works of art, literature, ete.
As a matter of fact, the House of
Commons, in the year 1954, came to
the conclusion that works of art like
Lady Chatterley’s Lover and litera-
ture like Rousseou’s Confessions ete.
ete,, all these were wunnecessarily
‘banned and so they brought in an
amendment of the law, The law in
India was made by the British. It
so happened that the publisher pub-
lished one million copies of Lady
Chatterley’s Lover and immediately it
was pounced upon by the police and
a case was brought against the pub-
lisher. The publisher won the case.
The words used in the present amend-
ment are exactly the same as those
used in the amendment of the law in
*Great Britain. I would like you to
“be categorical about it. You accept
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this particular amendment as being
for the public good, and would pre-
vent the confiscation by the police or
the magistracy of any work of art,
literature, science, etc. which is for
the public good?

SHRI KAPOQOR: I think I will be
merely repeating what I have already
said before. As I have said, it should
release the good for curbing the bad.
In my early days, even the physical
culture magazine, with phoiographs
in bathing costumes, were not allow-
ed. A magazine, “Love of Bedy
Beautiful”, was not allowed to be
published. 'The publisher was sued
for that. Eventually he was released.
The President gave him an interview.
He went there with his thirteen
children, All the children gave &
smile, but the youngest who was in
the arms of the mother was rather
serious, and the President asked as to
why it was so, and the reply given
wag “Perhaps he is thinking of occupy-
ing your Chair?

Then about our girls going about
in giens. It is a healthy sign. In
America there was a law that danc-
ing around the May Pole would be
punished by hanging. Those who did
50 on May Day were immediately
hanged on the nearby trees. But that
Punishment was stopped. Girls going
about in giens is something that
would go to improve the health and
Physical stature. You should do some-
thing to curb the bad part, that is,
punish those Romeos who try to tease
the girls round the streets, and har-
ass the girls. They should be punish-
ed severely, whosoever is interfering
with freedom of this type. People are
jnecoming healthier this way. Even
in Europe people used to have ugly
legs, but ever since the ladies raised
their skirts, their legs have improved.
So, the punishment shoudM be given
t‘? those who tease and harass the
girls, Let people realise what is
beautiful. In the schools and colleges,
children should be thrown in:o the
open playgrounds, If they have no
playground, let them plough the fields



in the villages. These roadside
Romeos should not be allowed to
tease girls. That type of behaviour
should be discouraged,

DIWAN CHAMAN I.ALL: You said
that first of all works of art, litera-
ture, science etc. should be exempted,
Then any party which produced
papers like the Indian Observer should
be curbed.

SHRI KAPOOR: All those things
which throw mud should be discou-
raged. That which spoils the beauti-
ful face of our land, should be dis-

couraged. If a thing is bad for our.

country, and if tourists come and see
such a thing, they will have very bad
impression about our couniry. So, all
that is bad should be severely dealt
with.

SHRI MANI: You mentioned that
the Indian people have got dome
characteristics,. For example, some
people do not put on anything on their
heads. Then in the past the idea of
beauty was different. How do you
explain these young Indian girls
wearing skin-tight gins?

SHRI KAPOOR: If you come to the
Museum I will show you some pic-
tures which would exhibit the stan-
dards of beauty 100 years back and
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the standards of beauty applied now.-
For example Venus was shown very-
fat and thick 100 years ago; today-
Venus is shown thin. So, the stan--
dards of beauty are changing.

CHATRMAN: Thank vyou very-
much Mr. Kapoor. Your evidence has .
been very interesting, I am sure we-
will be benefited by it. On my behalf”
and on behalf of the Committee, 1
thank you very much,

SHRI KAPOOR: I also thank you:
for having done me the honour of
inviting me here to offer my views,
As a matter of fact, I was not well, .
but even then I am glad to have come
here to meet such beautiful company -
and T am happy’ foday to have met .
you all.

CHAIRMAN: In fact, we wWere=
really anxious to have you with us.
because of your old assoc'iation with
us.

Tomorrow, we are meeting here at
11.00 oM. instead of 10.00 a.nM, in view—
of the fact that we are going to see
the Chief Minister who has invited.
us. Then again we will be meeting
at 2.30 in the afternoon,

(The witness at this stage withdrew) -
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«{Shri B. P. Bhatt ang Shri B. K.
Nundee were called in).

CHAIRMAN: Mr. Bhatt, we are
" happy to meet youw You know the
purpose for which this Committee is
- meeting, It is in connection with the
amendment brought by one of our
« colleagues Diwan Chaman Lall to the
" Indian Penal Code, Sections 292 and
*.293, with the object that these present
: sections may not hit against anything
which is a real piece of art or litera-
- ture. 'We are considering that amend-
ment. There is also another view
Wwhich has been presented to the Com-
mittee that there is lot of literature
- which is really filthy and yet the arm
- of law has not been able to reach it
and in order to achieve that object
how far the present law can be
tightened so that such things which
- are generally considered to be obscene
do not get out of it and the offenders
are brought to beook, So these are
the two aspects that we are consider-
ing. As you are experienced and you
are proficient in this matter, we will
be very happy to have your views on
this subject from both the points of
view,

SHRI B. P. BHATT: Sir, T have
gone through the papers emphasising
those two aspects underlying this
amendment. I do not understand
<whether the purpose is to bring the

existing law in conformity with the
law that is prevalent in UK. Thal
is not mentioned here.

CHAIRMAN: That is one of ihe
things, We have to consider the con~
ditions prevailing in our own country.

SHRI BHATT: Therefore, I cannot
understand this because what is pre-
valent in UK. may not be whole-
some here, because conditions vastly
differ. This is a country of massive
illiteracy. It is a developing country.
There are different levels of educa-
tion and culture. Tn UXK. it is very
easy, since it has got a common back-
ground of centuries and a uniform
public opinion, its standard of educa-
tion is high.

CHAIRMAN: You are entitled to
give your opinion independently in
view of the general trend in the whole
world as well as taking into full con-
sideration the conditions prevailing in
our own country. You can give your
own opinion. .

SHRI BHATT: Considering the
baclkground which I just traced, mas-
sive jlliteracy, lack of uniform public
opinion, vast differences in levels of
education and culture all these things
would suggest that we should not be
in a hurry to imitate what is in U.X.
law. I am inclined to think of today



“where markets are flooded with what
is called cobscene literature. Look at
«our advertisements.

CHAIRMAN: We would like to
‘know how to control that.

SHRI BHATT: 1t is true that there
is a growing trend towards obscenity
and whether yoyu read a popular
Journal or see advertisements in
responsible newspapers today, this
irend is there, It is a point whether
we should tighten up the existing
provisions of law. I am not a legul
pandit to say anything with authority
-on this subject, but I feel that some-
‘thing has got to be done to maintain
the social responsibility. The other
«day there appeared an advertisement
of a talcum powder in which a nude
-woman was shown with an inch thick
strip round her waste. The whole
thing was suggestive, It pains me to
see that responsible and respectable
newspapers allow such advertisements
to be published in their papers. It was
only reassuring to know that many
of its readers wrote in the paper
against the publication of such an
advertisement and the editor  has
published some of the letters and that
:shows that there is social awakening
and social consciousness among people.
And I do not therefore take a very
‘pessimistic view of things.

CHAIRMAN: We would like :o0
‘know whether you think that the law
as it stands, apart from this amend-
ment, is adequate to meet ihe situa-
<tion.

SHRI BHATT: I am afraid, it is
not and people go scot-free either
‘because the law is not adequate or
there is no desire for the adequate
implementation of the law.

CHAJIRMAN: We would like to
’know whether in your experience had
there been cases where a real piece
wf art or literature has been taboo as
«obscene.

"SHRI BHATT: I would like to
know whether there is a single inst-
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ance where the real piece of art or
literature has suffered from a handi-
cap because of the provisions of the
existing law. I cannot recall z single
instance. Of course, this is my per-
sonal experience, I do not recall
whether such a great artist wanting to
create any piece of art or literature
has been stopped by any legal sanc-
tion. I do not think we have met
with a situation like that. Even the
present law would ensure the publica-
tion of work of art and literature. We
do not think that there is any contra-
diction between the unfeftered pub-
lication of a piece of great art and
the provisions of law as it exisls
today.

In our country we did not pros-
cribe the famous book ‘Lolita”. It
—is a piece of art, a book of literary
merit like Lady Chatterley’s Lover.
Some people put it at a_higher level
also, It is not prescribed in our coun-
try. When a film was produced based
on that novel we thought that it cer-
fainly lowers the morals of the audi-
ence. If I am asked the why of it
my idea is that the two media, book
and film, are different. What js all
right in printed word is not all pight
in visuals; because the film as a mass-

" medium has tremendous vitality, it has

_tremendous intimacy, immediately ang
mebility, It is a straightforward.
presentation of facts. All these would
suggest a greater emotional appeal
than a book to the viewer. With a
sophisticated educated man when he
reads a book the projection and iden-
tification would be considerably less.
That would not be in the case of an
average film goer. When we certify a
film it is not certified exclusively for
educated people. It is not certified for
intellectuals. It ig certified for the en-
tire couniry. Yoy will therefore ap-
preciate that when we certify a pic-
ture for the entire country it will have
a country wide audience, audience of
literate people, illiterate people, so-
phisticated educated men, semi-edu-
cated men, etc, So, we have to take
a middle course, That probably is all-
right in reading. But, we cannot ac-
cept such a film for the reasons I



have given, because a film has tremen-

dous impact on the audience. If is
open to .all sorts of people and it is
shown to all parts of the country.

CHATRMAN: Are you not satisfied
that the films that are produced in the
country at present are upto the mark?

SHRI BHATT: Weli, Sir, I frankly
say that I am mostly disappointed,
It is a private sector industry.

CHAIRMAN: You are in the Censor
Board.

SHRI BHATT: It is a negative jcb
in a sense that a Magistrate cannot
make a citizen a good man. He can
put him in the lock-up if he wviolates
the law. So, the film Censor Board
cannot lay down a strict guide line
for the film makers, If that be so,
then the State must take over the
industry which is certainly not a good
thing to do. Though it is a work of
art, and is primarily meant for enjoy-
ment its production is an industrial
undertaking. Where the production is
an industrial undertaking a profit
motive is a dominating factor. How-
ever, some Indian films have won
international awards, Some Bengali
films are certainly of a high quality.
But when we see the average films,
we feel that we have to go a Iong
Way yet to produce films of high artis-
tic standard. But things are coming
ap, '

CHAIRMAN: As things stand today
I feel you are not satisfied. What
remedies would you suggest to make
the film industry more useful for our
public and more helpful and more
attractive on the constructive nation
building lines.

SHRI BHATT: They are slowly
moving in this direction. As I said
there are certain films which are pur-
posive and are really of educative
value. There are very clean pictures
and they have certainly the objective
which you have in mind. In a matter
like this public opinion is a positive
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factor. For example, how is it that
an average Bengali film that is pre-
duced in Bengal is clean? I use the-
word “clean” in a special sense. How~
is it 507 The reason is simple because
the audience would not accept any-
thing less than that, People demand
it. We have ailso to put across our
point of view in a manner which will
be acceptable to them.,

CHAIRMAN: I would ask my cql-
leagues to question you. Diwan
Saheb, have you got any questions?

DIWAN CHAMAN LALL: Would
you kindly tell me whether you are:
satisfied with the projection of Ameri-
can films dealing with crime, ete, in
America?

SHRI BHATT: Well, it is difficult
to say ¥Yes or no, but I will explain
the position. Where the excessive pre.
occupation with crime and sex is
found in American pictures, the Cen-
sor Board takes due care to delete:
such scenes, and what emerges in the
end is by and large acceptable. But
1 cannot say I am satisfied, and ones
own satisfaction need not mean any-
thing.

DIWAN CHAMAN LALL: You are
the Chairman of the Film Censor
Board. Do you remember a case of
crime committed in India. After that
crime I have seen a particular film
produaced depicting the crime. Here
is a case in  point, Would you bHe
against any depiction of any such
film?

SHRI BHATT: We certainly sec
that the modus operandi of crime
shown is banned.

DIWAN CHAMAN LALL: I would
like to draw your attention to one
other point. You made a distine--
tion between a novel and a film. You
referred to “Lolita”. You would not
consider ‘Lolita’ as obscene?

SHRY BHATT: As a novel I would
not. I think it is my view, I would
consider the same about Lady Chatter-
ley’s Lover, '



DIWAN CHAMAN LALL: Since
Lady Chatterley’s Lover has been
banned, the case went up to the
Supreme Court and it was necessary
to amend the law to protect such
works of art and literature.

SERI BHATT: I am mainly con-
cerned with the t:pe of things that are
being circulated. It is to that limited
extent that I would base my reply,
but there is 5o point in laying siress
on one isolated instance of a book
like Lady Chatterley’s Lover. One
has to go to the market and see what
kind of filmg are being circulated,
what kind of things young people
read, and what type of newspapers
and journals have a good sale, All
that woulg point out that there is a
growing tendency towards obscenity.

DIWAN CHAMAN LALIL: There-
fore, you would like to stiffen the
law?

SHRI BHATT: I would like that

some serious thought should be given .

to the question as to how to slop it.
To my mind it does constitute 3 posi-
tive danger to young and immature
people,

DIWAN CHAMAN LALL: Evep to
people like you and me?

SHRI BHATT: You and I will not
be ‘' shocked even if we read Lolita.
The same thing cannot be said about
adolescent people.

DIWAN CHAMAN, LALL: Any
way, you are for tightening up the
law in regard to obscene literature
or gbscene documents like, T presume,

the Indian Observer, Have you seen .

it?

SHRT BHATT: I have not seen it;
but anything that falig under this
calegory is not a desirable publica-
tion,

CHAIRMAN: But the difficulty is
that- we are not able to get hold of
such persons.
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SHRI BHATT: The law should be
tightened up, but in our desire to pro-
tect an isolated piece of art, which
could be produced only in one century
or so, in_order to protect hypothetical
interest of one such publication, we
should not neglect the possible
dangers which might result thereform.
If you logk at the whole thing in a
proper perspective, there is need to
tighten up the existing law.

DIWAN CHAMAN LAIL: So it is
your opinion that, so far as works of
literature are concerned, they should
be exempt,

SHRI® BHATT: Yes. But there
again—has there been any instance
where the existing law is inadequate
or where a great writer wanting to
publish his book or a painter wanting
to put his paintings in the market but
there have been legal disabilities in

. that behalf? Have such instances

come to the attention of the Law
MiniSLry' or Government or even to

- the attention of Diwan Chaman Lall?

DIWAN CHAMAN LALL: Have
you read ‘Canticles of Solomon in the
Bible?

SHRI BHATT: That 'is not pros-
eribed.

DIWAN CHAMAN LALL: If any-

" body takes an objection to that, would

it not be proscribed?

SHBI BHATT: Certainly not. In

. that case you will have to scrap some

of the best literature in the world.
Take, for example, Geeta Govind and
similar literature in Sanskrit. You
cannot look at these things in frag-
mehts. You must look at the entire
picture. So many factors count in the
making of art that it will not be pro-
per to isolate one from the cther.
Our Sanskrit literature is full of
erotic ritings. Law has not bannegd it;
on the contrary, law is helping it.
Law is not able tg take "action be-
cause it finds that there is no ground
for taking action. I speak as a lay-
man but you are legal experts. Let



us not look at things in fragments.
There is a nude statue of Gautama, 2
huge statue in Mysore. Thousands of
people go there. When you stand
before that nude statue, you are only
conscious of nudity and ebscenity and
other associations. No. Those who
are immoral or abnormal persons,
they will find fault even in paradise.
Law is meant for the protection of
decent people. There are so many
nude statues. We have not thought
for 2 moment that they are obscene.
I would like to know what your idea
of obscenity is. .

DIWAN CHAMAN LALL: We will
come to that later. You admitted
that Lady Chatterley’s Lover is a
work of literature and yet it has been
proscribed. In.the circumstances, don't
you think that it is necessary to ban,
in law, such works which are obscene?

SHRI BHATT: My reaction is, in
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order to help an isolated work like -

this perhaps unwittingly we are open-
ing flood gates and you will not be
able to resist once you do it. “Where
will you draw the line?

DIWAN CHAMAN LALL: Have you
- read Ulysges?

SHRI BHATT: It is not obscene.

DIWAN CHAMAN LALL: If any-
kody raises a complaintg he will suc-
ceed. Take, for example, the last
chapier in it. That would be con-
sidered to be obscene if anybody made
a complaint about it, under the law

as it stands. I take it you agree with

that?

SHRI BHATT: I have answered your
query by saying that in anxiety to
help - one piece of art gr one rare pub-
. lication, we need not commit tp some-
thing the consequences of which may
be serious.

DIWAN CHAMAN LALL: Suppose
we tighten up the law for proscrib-
ing extracts like those that come in
* the Indian Observer. Do you agree
that we should tighten up the law?

~

SHRI BHATT: I have said we should
seriously consider the growing social
menaice.

DIWAN CHAMAN LALL: Would
you agree to tighten up the Jaw in re-
gard to Sanskrit literature?

SHRI BHATT: There is 30 much in
Sanskrit literature agnd there is so
much in our art and heritage and yet
the law does not come in their way.
If that is so, where is the anxiety of
giving exemption tp hypothetical in-
stances? .’

DIWANM CHAMAN LALL: Yady
Chatterley’s Lover wag banned. To-
morrow they may ban other pleces
of literature?

CHAIRMAN: The witness has said
that that is the only instance.

DIWAN CHAMAN LALL: Yes, it is
a single instance, but there are other
things like Solomen’s Canticles zand
the like. They have not been barned
so far. -

SHRI BHATT: 1 woulq appreciate
if instances are given from the Indian
literature, You are considering ' the
amendment of the Indian Penal Code.
Let us not go to Lady Chatterley’s
Lover. These are foreign to us, You
are concerned with the average
citizen of the country. Therefare, he
is no* bothered. Whether he ecan
purchase this book in the market or
whether he cannot, we should not
consider that. The point is has our

literature suffered for the last 100

years from this handicap? Hus it
ever happened that the writer wanted
to write something; but he could not
because of this? If we have a large
number of such instances, then we
can come to the conclusion that there
is certainly a case for liberalising or

“for giving exemptions. I find we are

arguing in a vacuum, Nothing is be-
fore us except some foreign examples.
Secondly, how many persons read
English in this couniry, Thev are
hardly 2 per cent. Out of these 2 per
cent. how many really would be in-



161

Lerested in reading Lady Chatterley’s
Lover? Suppose Tulsidas’ Ramayan
has been proscribed on grounds of
obscenity, then certainly something
should be done. But why should we
be anxious and worried about come
foreign publications? You are going
to amend the law for the entire popu-
lation. They do not read newspapers
and you are only thinking of some

50,000 people in this country, Are-

we justified in amending the law for
the sake of these few people? It is
teally not necessary unless there are
instancesg of the kind. '

DIWAN CHAMAN LALL: Taere is
a Bengali poet who wrote to me say-
ing that his poem has been proscrib-
ed for certain reasons. He says-this
Poem has literary value and yet it is
proscribed?

CHAIRMAN: Unless those poems

are before us we cannot take any
decision, :

SHRI BHATT: After all the test of
gooqd literature is whether it lasts.
See whether it has the element of
universality, see whethdr it appeals
to the people and whether thera is an
element of permanency.

DIWAN CHAMAN LALL: An aver-
age magistrate or a policeman is
qualified to tackle such cases?

SHRI BHATT: That is a different
matter. That means you are not satis-
fied with the quality of the judges in
thig country. That does not mean
vou should amend the law,

DIWAN CHAMAN LALL: It is the
British who made this law?

SHRI BHATT: Yes.

CHAIRMAN: But it has stood the
test of time. That is he is saying.

SHRI BHATT: My friend Mr. Nandi
will explain further, with your per-
‘mission. _ ‘

SHRI B. K. NUNDEE: A certain
magazine has published a story. It

was g filthy story and the writer has
not suffered for that.

’

. SHRI DHARTA: Mr. Bhatt what can
be the definition of obscenity?

SHRI BHATT: I am not in a posi-

tion tp say how it should be amend.-
ed.

SHRI DHARIA: You may have read
sections 292 and 293 of the Indian
Penal Code. Don't you feel that the
present law as it stands is of negative
character and there is nothing posi-
tive which would guide a judge to
decide what is meant by obscenity?

SHRI BHATT: I am glad you raise
the point as to what is obscenity, I
raise a counter guestion: What is
Truth? What ' is God? What is
Beauty? These are abstract concepts.
Can you give one single comprehen-
sive all-satisfying definition as to
what is God, Beauty and Truth like
that? It is very difficult to define
obscenity within the four corners of
the law. Just as you feel the presence

_ of God, just as you feel the impact of

Beauty, you can distinguish between
truth and untruth and in the same
manner you should be able to feel the
impact of obscenity. Is that not cor-
rect way of looking at it?

SHRI DHARIA: What is against
social morality is obscene. It is de-
fined that way.

CHAIRMAN: There should be some
guide-line,

SHRI BHATT: The general guide-
line with me is that a filtn is not
certified if it ig against accepted
standards of decency and morality.
Now what is deceney  and morality?
In order to iltustrate that certain
broad principles are laid down such as
that which lowers the moral standards
of thase who see the picture should
not be allowed, that which depraves
the minds of the people; things such
ag crime, 'sex, vice or immorality,
nudity, ete, are examples of indecency
and immorality. A picture showing
in delicate sexual situations is con-



sidered obscene without having to
know the definition of obscenity be-
cause there are certain social accept-
ed cannons of good taste and good be-
haviour. If a rape scene ig showr it
is obscene; then prostitution, procura-
tion, lustful scenes are all considered
to be obscene. We have drawn up a
list of such things as a guideline. But
there is no limit to0 human ingenuity
and the question of obscenity ig a
difficult one. In all such matters,
what is socially acceptable and what
is within the four corners of the law
shou)d be taken. And we should take
a middle course. If you interpret the
law tog rigidly, you cannot pass a
single picture.

CHAIRMAN: We can define obsce-
nity in some such way as you hav
suggested. '

SHR] BHATT: Under the Cinemato-
graph Act, these guidelines have been
prepared and we work on the basis of
those guidelines. I do not c¢laim
they are perfect, but it is not a [ailure
either and you will agree that some
sort of censorship is necessary until
such time as the industry imposes
upon itself some king of restrictions.
In our Act the word ‘obscenity’ has
not been mentioned at all

SHRI DHARIA: Obscenity has been
defined. It may not be a perfect
definition, but it can be defined so
that it is possible for us or the Judge
to assess what is obscene and what is
not. In order to find out a positive
remedy, we shall have to put some-
thing concrete. For instance, English
courts have held that the test of
obscenity is whether the tendency of
the matter charged as obscene is to
deprave or corrupt those whose minds
are open to such immoral influence
into whose hands a Publication of this
sort may fall. If such a concrete
solution is found out and , definjte
remedy suggested, it will help in
prohibiting particular thing coming
‘up in a large measure.

SHRI BHATT I understand it
Your anxiety is to give exemption to
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real work of art rather than 1o dis-
courage obscene things,

SHR]I DHARIA: It is both,

SHRI BHATT: We have taken our
basis from Art. 13(2). It lays dewn
reasonable restriction and thete it is
anything which is against decency
and morality that is prohibited and
that is what we want to achieve so
far ag we are concerned, Eeyond
that we need not go.

CHAIRMAN: If some such restrie-
tion is put to same extent, then it will
meet the requirement which is in
your mind?

SHRI BHATT: It is there already.
Obscenity has not been defined in our
Act.

CHATRMAN: Some of us feel ihat
unless it is amended, the Act as it
stands may hit real piece of Art, but
some of us think that it does not hit
and it might encourage some filthy
literature and some such thing. So
you think some such thing after care- -
ful consideration might be introduc-
ed which will discourage such litera-
ture. At the same time it will not
discourage the rea] piece of art.

SHRI BHATT: In the name of art.
you can have all kind of pornographic
literature. It will be difficult to draw
a line.

CHAIRMAN: That is why we have
to solve the difficulty. None of us
think that it is very easy matter, but
the difficulty will have to be faced
and solved.

SHRI BHARGAVA: Mr. Bhatt, you
feel that there are lots of thiugs
which are coming in the market which
should be dealt with and the law as
it stands today is unable to deal with
such matters, Therefore, do you think
that there is necessity for examining’
the question denovo because our law
was made about 100 years ago and
the conditions at that time and the
conditions to-day very much differ?



Would you advocate of a Commission
to go into this entire matier of
obscenity and make recommendations
befitting to the present day condi-
tions?

SHRI BHATT: Well, Sir, it is a very
serious question, I do not think how a
Commission can really meet our re-
quirements. Probably you jhavle in
mind that that Commission will lay
down certain broad principles.

SHRI BHARGAVA: Yes., What 1
personally fee] is that the law which
was enacted about hundred years
back was enacted under very different
circumstances and by people who had
nothing to do with the Indian condi-
tions and their requirements. Now,
the conditions have changed, the
country has become free and we have
1o deal with the problems which are
facing ug to-day. Dom’t you think
that the law requires denovo thinking
and enacting of a new set of legisla-
tion which will deal with the situa-
tion? T

SHRI BHATT: In other werds, do
T take it that the terms ‘decency’ and
‘morality’ have undergone a radical
change and therefore they require re-
defining?

SHRI BHARGAVA: I should think
so. Decency and morality have
undergone change not only:- in t{his
country but in the whole world, What
was not decent 20 years before is
decent to-day.

SHRI BHATT; May I submit that it
has not. When we say decency and
morality there is a certain basic desi-
deratum. That does not change. Only
the contemporary fashions change.
The country’s cultural heritage re-
mains. Its values .are permanent,
They cannot change. If they change
the country has no heritage. If they
change there is no abiding cultural
value. Contemporary fashions have
changed. For instance, now-a-days
a boy may smoke in the presence of
his father. But this does not affect
the basic desideratum. N
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SHRI BHARGAVA: Has not the
standard of decency gone down in
that case,

SHRI BHATT: I say the ferms
‘decency’ and ‘morality’ are very en-
during terms they are not subjected
to periodical vivisection. Otherwise
they are not part of culture. What
is culture is something which is im-
bibed for ages. Twenty years or fifty
years are nothing. It is only a spec¢
in the vast course of time. Probably
we are foo impatient tosee the things.
I do not think that the basic morality
and culture of the Indian society has
been affected by the recent political
changes.

DIWAN CHAMAN LAILl: May I
interrupt?

SHRI BHATT: I must frankly say
that I do not want to oppose for the
sake of opposition. I must hold the
opinion which I consider to be wvalid.
I shall be too glad to be converted by
distinguished persons like you.

DIWAN CHAMAN LALL: 1 want to
draw your attention to one fact. You
yourself said about obscene pictures.
What shoulg be done to put an end to
such filmg or to take action against
such films?

SHRI BHATT: To that I started in
the beginning by saying that probably
the law Is not adequate and it requires
tightening up.

CHAIRMAN: He says that the law
and its implementation needs tighten-
ing up.

SHRI BHATT:. Yes, both should be
adequately tightened up. Perhaps
people are not taking it serjously. I
am not in the field of law and I cannot
definitely say about it. If it is defec-
tive there is certainly a good case for
tightening up.

SHRI BHARGAVA: Diwan Saheb
referred to the Bengali poetry. Were
there any comments in the Newspapers
condemning that kind of poetry?
Have you any information on that
point? |



SHR! BHATT: I have not come
across any such thing.

SHRI BHARGAVA: Is that gentie-
man being prosecuted?

SHRI BHATT: I do not know

SHRI BHARGAVA: So far you did
not allow kisses in the films?

SHRI BHATT: It is not true to say
that we do not allow. The sociely
does not permit. Does society permit
kisses on the Marine Drive? Do the
children or lovers kiss in the presence
of their parents and friends? There-
fore, we do not allow. We oniy redect
the prevailing social climate. If it is
something which is not allowed by
social custom we do not allow.

SHRI MANI: What is your opinion,
They themselves do not kiss or you
do not want them to kiss?

SHRI BHATT: They themselves are
divided about it, On the screen they
do not want to be shown kissing each
other. Kissing is a very minor thing.

SHRI BHARGAVA: Yoy have been
with the film Censor Board for a long
time. Have you at any time come
across any difficulty in deciding whe-
ther a particular scene was obsence
or not? If that was so, what did you
do to decide it?

SHRI BHATT: I do not want to be

dogmatic about it. As I said previcus-
~ly there can be situations, there may
be two opinions or the same person
will not say the same thing after
some time. If you say this is obscene
to-day it may not be really so the
next day. Whenever we come across
any obscene scenes while seeing a film
we certainly suggest deletions, If
there is a difference of ¢pinion we
refer it to a revising Committee. If
they disagree then a reference to Gov-
ernment is permissible. So there is g
three-tire system and ultimately the
- matter is cleared up to everybody’s
satisfaction. There may .be one or
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two things where it is difficult to say
whether it is obscene or not, After
all what is good taste? Anything
whicp, violates good taste is obscene,
It is very difficult to> define it. I do
not know whether you will agree with
me, Bharat Muni said, what is
Ashlil? He among other things says
‘you cannot see it with your entire
family’. That means I can see with
Diwan Saheb and we can still be nor-
mal but when we take our children
or other members of family, there
will be embarrassing moments and
it is not good that which you cannot
see with your family and children,
is ‘Ashlil’,

There cannot be any laws for that
but these are time honoured social
customs,

SHRI BHARGAVA: Have jpu
seen Diwan Chaman Lall's amend-
ment?

SHRI BHATT: I have seen. My diffi-
culty, there is argument in vacuum. In
that way no great artist would be
wanting to bring out a book and the
existing law is defective. Ig it really
so? I would like to be convinced of it
and I do not find any convincing ans-
wer. For example, was Rabindranath
not allowed to publish certain things?
If Warerkar, Vallathol, Bharti,
Vishwanath Satyanarayan, Sumitra-
nandan Pant or Umashankar Joshi
could not bring out their writings ete,
then consensus would suggest that
there is something wrong with the
law, Then, only let us liberalise it.
Let us think of exemption there.
Take any instance of a valid kind, of
any great book. It must satisfy the
definition of greatness. For example,
is Tulsidas’s Ramayana banned in this
country? It is one of the immortal

_books we have had.

SHRI BHARGAVA: So your view is
that the amendment is not called for?

_SHRI BHATT: I want to be con-
vinced that there are great artists 1n

_ this country today waiting to bring

out their works and we are anxious
to give protection to them legally
Unless it fulfils this condition, I hardly
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see any necessity. Probably, when
the situation changes, it may be neces-
sary, For example, in this country
we have three Academies, piz., Sahitya,
Sangeet and Lalit Kala Academy. You
are concerned with giving exemption
to great pieces of art. Therefore, you
are really concerned with the work

that falls within the purview of these .

three national Academies. Have these

academies approached vou? Have they

said that this should be brought about
because of Iegal difficulties?

SHRI BHARGAVA: Not to my
knowledge.

SHRI BHATT: These are Sahitya
Acedemies. I think our President is
still its President.

SHRI TANKHA: I am sorry I could
not follow the whole of your evidence,
From what I have been able to under-
stand, you say that it is not necessary
to relax the law of obscenity. While a
book like Lady Chatterley’s Lover has
been proscribed and considered as
obseene by the highest court, a book
like Shakuntala, which also contains
some obscene passages, has not been
proscribed. Do you think, that from
that point of view, there are any pas-
sages in Shakuntala which are cap-
able of being banned and which
should be banned? .

SHRI BHATT: I would say that no
two books of art should be compared.
It is wrong to compare Shakuntala
with Lady Chatterley’s Lover, because
the climate, background, social value,
everything is different and, therefore,
the comparisons here are invidious;
but Shakuntala is not obscene, judged
by the strictest standards because you
must look at the entire picture. You
cannot pick out, one line from Shakun-
tala and put a different connotation
on it “‘which was not at all intended.
When the whole thing is read, the Im-
pression left behind on a reader Iis
certainly not one of obscenity, -

SHRI TANKHA: In the course of
your experience in the censorship of
films, have, you come across any in-

stances where the artists or the pro-

ducers have protested to you regard-

ing banning, on the ground that the

portion which has been weeded out

is such that, if it is allowed to be re-

produced, would have completed the

story and it would have made it ap- -
pear more lifelike than with the dele-

tion?

SHRI BHATT: I do not remember
any concrete instance off-hand, but as
I said before, production of a film ic
an industrial undertaking and profit
motive is there. Nobody wouid like .
{0 have any cuts at all. Tt is obvious
that it is a business proposition. Se-
condly, why should freedom of ex-
pression that an artist would demana
be independent of moral principles?
To my mind, real freedom which is
liberfy under the law, is not incom-
patible with moral principles. There
is np such thing as freedom nf
exemption under the {aw which pooh-
poohs a moral responsibility., Then
certainly we do not want that law.

SHRY TANKHA. If we allow
the sculpture of Nataraj to be shown
to the public without any restriction?

SHRI BHATT: The differencc
between the sublime and the Iudicr-
ous is very thin.

SHRI TANKHA: Then why do you
delefe the same thing being mention-
ed in the book?

SHRI 'BHATT: It is not the same

thing. - It is not allowed in the film.

CHAIRMAN: He is referring to
book only.

SHRI BHATT: The book is avail-
able in the market. Now, Lolita is a
well known book which is available
in the markef, but the film is banned.

SHRI TANKHA: My contention is,
if you allow a thing fo be seen in a
sculpture, the same thing can te
depicted in language also by the artist
or a writer. Why do you proscribe
that book and allow the other?



166

SHRI BHATT: You are oversimpli-
fying the thing. Its total impact
would certainly vary in different
media. :

SHRI TANKHA: That brings cer-
tain ideas in your mind, Those ideas
might be brought in the stories glso'?

SHRI BRHATT: You are only advo-
cating that such books should also be
allowed. There are books also even
now of that nature and the law has
not taken any objection.

SHRI TANKHA: If the law is
amended in the manner suggested by
Shri Divan, do you not think that
there- will be a larger scope which
will be allowed for objectionable
literature to be circulated?

- CHAIRMAN: He has said that it
will encourage such literature.

SHRI ARORA: You have correctly
pointed out that our law today does
not prevent a real Ppiete of literature
to he published on the grounds of
obscenity. But the difficulties which
some of us are faced with are that
the failure of law would prevent the
circulation of obscene journals, books
and ‘lierature. Would you like the
law to be tightened up in this res-
pect?

CHAIRMAN: That also he has said
that he wants the law to be tighten-
ed.

SHR] ARORA: When the law is
tightened, would you like the law

to make a provision that the real .

pieces of literature should not be
prevented from their circulation?

SHRI BHATT: No real piece of
art has been prevented from publica-
tion. So, we are arguing without any
material evidence before us.

SHRI ARORA: If the law is tighten-
ed,~would you like an exception to be
made?

SHRI BHATT: Even now excep-
tion' is made under the existing law
because all great works of art conti-
nue to be Published.

SHRI ARORA: There is a cinema
advertisement of Gold Finger and the
hoarding there is obscene, The law
today is such that such hoardings are
not objected. ’

SHR1 BHATT: The law is there.
It is the apathy of the law_implemen-
ters. Some time ago complaints came
from various parts of India about
certain posters and hoardings and we
drew the attention of the State Gov-
ernments. It §s in their jurisdiction.
Even the Municipal Corporation can
order removal of objectionable hoard-
ings. So, as I said the Magistrates
and the other agencies are not suffi-
ciently vigilant or the State Govern-
ment does not pay sufficient attention

to these things.

In Bengal we have a good arrange-
ment where no obscene hoarding or
poster can be shown. because the
State” Government under the existing
law has set up a machinery whereby
everything is subject to screening.
After this machinery okays the thing,
it is exhibited in public. If Bengal
can do it, the other State Governments
also can do it.

DIWAN CHAMAN LAIL: 71 would
draw your attention to the fact that
Mr. Mulkraj Anand produced in Prague
a reproduction of Khajuraho Sculpture.
That book hag not been permitted to be
sold in India although it is sold in
Europe,

SHRI BHATT: What is good for
Europe is not good for this country.
This is a country with a background
of massive jlliteracy.

SHRI KUMARAN: But Khajuraho
is in India.

SHRI BHATT: That is true. But
a publication considered good for the
Western society may not Be good here.

SHRI ARORA: T ath grateful to
you for this information that the West
Bengal has got that machinery. But
with your vast experience of film in-
dustry, do you find that kind of social
awareness in existence in Boinbay?
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SHRI BHATT: Why say in Bomibay?
Bengal has certainly given a lead In
this matter; but it is coming in other
parts also. Some of the films made
in South India are very good. I am
not indlined to condemn the entire
film industry, There are very res-
ponsible producers who have shown
this social awareness. For example,
take the pictures preduced by Vijay
Bhatt in Bombay, .He is one such
instance. Like him there dre others
also who make first class pictures pro-
fessionally, qualitatively and have also
brought in lot of money. ~So, it is not
that unless you keep something vulgar
you will not make money. Some Dro-
ducers produce high level stuff and
satisfy all people. So there are people
who operate this way also.

SHRI ARORA: Would you mnot
"agree that by and large the standards
of our flm is deteriorating?

SHRI BHATT: I would- not say
deterlorating, but they have to go a
Tong way yet to produce professionally
speaking quality films, The films are
made In different languages Apart
from certain examples in Bengali and
Hindi there are very good films In
Marathi., There are good attempts
made in Oriya and in Gujarati. Last
year a film in Malayalam ‘Chemeen’
was awarded the national prize. These
are indications of this awareness of
responsibility.

SHRI ARORA: Some witnesses
said here that there are double stan-
dards applied in the matter of censor-
ship of films. What s good for an
imported film is not considered good
for an Indian film.

SHRI BHATT: I am grateful to
you for having raised this point,
which is to me a fallacious agrument.
1t is true the film reflects the society
and the country and its own environ-
ment and straightway I would say that
there is some divergence of culture
and outlock on life in the foreign
films and thé films produced in this
country.

-shown im cities. There

SHRI BHATT: Having said this, I
would maintain that the same set of
rules operates in the censorship of
Indian and foreign films. There are
no double standards, but certain allow-
ance is made for the divergence of
social standards and cusfoms,

SHRI ARORA: The filmg which are
imported in India are meant for the
same sociefy for which the films are
produced in India. "~

SHRI BHATT: Exacfly not. When
you say foreign and Indian films are
discriminated, it is not so. For
example, there are 6,000 theatres in
India out of which only about 80
theatres show foreign Tilms. This will
Eive you the idea, These Sfilms are
are people
who see and enjoy these films and the
audience generally consist of sophisti-
cated persons.. The film is one of the
many sources of enfertainment to
them. They are sufficiently educated.
The tofal screening time of foreign
films is less than 5 per cent of the
entire screemng time for the Indian
films.

SHRI ;ARORA I beg to d.lsagree
with you. How does it justify your
digerimination between an Indian
film and the imported films and im-
ported films are getting more and
more popular.

SHRI BHATT: It is not so, - If is
based on insufficient appreciation of
the censorship law. But by and large,
the workmanship of the foreign film,
of course I am not generalising, is
superior. It is competently done.
If it is vulgar, we delete that portion.
Secondly, the audience iz not the same
as for Indian pictures. Then we give
to as high as 45 per cent of foreign
films Adult certificate. As against that
how many Indian films are given
adult certificates which have the same
liberal treatment_of sex? It is hardly
five per cent. We have banned
between T to 10 per cent of the foreign
films on these grounds, but rarely an
Indian film is banned. It will show

that there is no discrimination, In fact .

we are far more sirict with foreign



films than our own films, Our
people cannot have it both ‘ways.
They do mot want to accept the adujt
certificate for fear of losing income,
There is no double standard. This is
th: underlying position.

SHRI MANI: It is true that ideas
of obscenity vary from one part of the
couniry fo another and from one
country to other. For example,
Bombay might have its own idea of
obscenity which I may not share. The
posters about loop and the cinema
hoardings about love scenes in Tokyo
are instances in point. Now it has
been suggested to us that if the law
is to be tightened it can be done on
the following lines by amending the
Act. The Act was originally framed
by Lord Macaulay aboui 130 years
ago.

CHAIRMAN: What is your
tion to this clause Mr. Bhatt?

SHRI BHATT: Still I do not think
I can answer it fo your satisfaction
because T do not understand the legal
nicities. There may be many things
and it would be unfair for me to say
yes or. no. I am all in favour of
tightening up of the existing law and
not thinking of cases for exemption.

reac-

'SHRI MANI: Somewhat on these
lines?

SHRI BHATT: I keep aloof from
saying so. I am not a Draftsman,.

"SHRI KUMARAN: I want to in-
form Shri Bhatt regarding the ques-
tion put by Shri Arjun Arora that
some of the English films are flocked
by .people who do not understand even
a bit of English. T have seen it in
Vizagapatnam, Vijayawada and
Madras.

SHRI BHATT: They are all cities.
I was talking about rural population.

SHRI KUMARAN: Any body who
do not understand a single word of
English flock these houses when there
are English pictures.

SHRI BHATT: Iet us know tiheir
number. T,
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SHRI KUMARAN: The . House is
always full

SHRI BHATT: As I said the audi-
ence for the foreign film is not a drop
in the ocean. -

SHRI ARCRA: That audience is
increasing even amongst non-English
knowing people because they are more
realistic and more obscene,

I would not accept
that it is obscene. If it is obscene it
would not have got the certificate.
If they are more realistic it is a chal-
lenge to the industry. If they cannot
do it the State can give a lead. They
go in large numbers because they do
not get disappointed.

SHRI BHATT:

SHRI ARORA: I would prefer to
see every ‘Indian film and get dis-
appointed.

SHRI BHATT: We do not go to see
films for disappointment.

SHRI KUMARAN: 1 agree with
most of the views which Mr. Bhatt
has said except that the law is for the
normal. I will say that the law is for
the abnormal. The law should be
useful to curb indecent manifestation
of abnormality. The Bombay High
Court did not approve of the Lady
Chatterley’s Lover, At the same time
the law of the counfry is unable to do
anything with Durlab Singh. Whe-
ther a curb can be put on publications
like the Confidentia] Adviser or Indian

"Observer and whether the present law

can be amended in that light,

SHRI BHATT: I have said that I.
am all for that, The publication of
filthy literature should be stopped.

CHATRMAN: Thank you very much
Mr. Bhatt. Your statement was very
interesting and we will be benefited
by it and we are benefited by you
I thank you on behalf of the Com-
mittee and on my behalf.

SHRI BHATT: Sir I have immense-
1y enjoyed the meeting, Sir. Thank
vou.
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(At this stage both the witnesses
withdrew)

(Shri D. K. Bedekar was then called
in)

CHAIRMAN: Mr. Bedekar, we are
happy to have you. You- know the
purpose for which this Committee is
working in connection. with the
amendment proposed by my esteemed
friend Diwan Chaman Lall about sec-
tions 292 and 293 of the Indian Penal
Code regarding obsence matters. As
you have been in this Parishad, and as
you are a literary man, in addition to
your experience in the political field
we are here to be benefitted by your
views., So, we would like o have
your view,

SHRI D. K. BEDEXAR: At present
I am only representing the liferary
aspect. The Maharashtra  Sahiiya
Parishad wag established in 1907 anqg it
is the cldest Marathi Literary Society.
In fact we were having our Exeeu-
tive Committee meetings when this
question came to us. We have outlined
in a Memorandum our recommenda-
tions, I would like to read it.

CHAIRMAN: Have you sent the
Memorandum %o us.’

SHRI BEDEKAR: 1 have brought
it with me and I may be permitted
to read it.

{1) The Maharashtra Sahitya Pari-
shad is an organization for the ad-
vancement of Marathi literature and
language. It wag established in 1907.
The Parishad is keenly aware of the
harmfu] effect of pornographic writ-
ings on social morals and even more
on literary taste. It has passed reso-
lutions, in recent successive confer-
ences, expressing its concern regard-
ing the spread of pornographic writ-
ings.

(2) The Parishad has, in the said
resolutions, clearly arid explicitly
differentiated befween pornographic
writings angd literature. The distine-

tion is based on the fact that while
pornographic writing seeks to and
succeeds in commercially exploiting
the reader’s interest in sexual matters,
literature does not do se, A porno-
graphic work may not have ‘used a:
smgIe word or phrase, which is offend-
ing, while a literary work may con-
tain a word or incident, which may be
offending. The real distinction lies
not in words, but in the total effect.
The amending Bill, 1is, therefore,

- considered, in this ~‘memorandum, in

the light of thé sfesolutions of the
Parishad and the distinction stated.
above.

(3) Sections 292 and 293 Indian
Penal Code provide for action against
pornographic writings and other forms
of expression, such as paintings, ete.

{(4) The object of the Sections is to
penalize only pornography and not to
penalize works connected with science,
art, literature or religious activity.
The actual operation of the Sections
shows that, by and large, only porno-
graphy was penalized.

(5) The amendment sought to be
jntroduced by the Bill has a very
limited objective, namely to make ex-
plicit what is intended in Sections 292
and 293. Section 292 hds an Excep-
tion, which states that writings, draw-
ings etc., which have a “bong fide
religious purpose" will  not be pena-
lized under the Secfion. This Ex-
ception was, in practice, extended by
courts to writings, drawings, etc,
which have bona Jfide = scientific,
aesthetic and literary purposes, as will
be seen from case law in this connec-
tion..

The amendment now seeks to
codify this extension of the Exception.

(6) The Rajya Sabha debates on
the Bill and the opinions on the Bill
(circulated to us) have discussed at
length the difficult questions relating
to the definition of obscenity ang to.
the effect of certain words or descrip-
tions in literary works.
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It is submitted that these difficult

questions have to be faced, and are.

faced by the Judiciary, even with the
«xisfing Sections 292 and 293, The
.amending Bill does not raise these
issues a new.

In the discussion of the amending
‘Bill, therefore, these difficult, and one
‘may Say perennial, questions need not
‘be deliberated upon..

The Bill may be supported or op-
‘posed on this very limiteg considera-
tion: whether the Exception already
granted to works of religious purposes
‘be extended ‘to works of science, art
and literature? :

(1 It is submitted that the Bill be
‘supported, because it extends the said
‘Exceplion ang will thus be particular-
1y beneficial to the literary worker.

The amendment is a protection to
the literary writer, who ig threatened
with prosecution under the existing
sections 292 and 293. It is submitted
that in a society like ours, which is
undergoing transitions in the fields of
Teligious, moral and social behaviour
and norms, there are persons who
consider, honestly but dogmatically,
that every deviation from current
mnorms is depravity and expression of
new norms is pornography. It js the
experience. in other countries that
eminent literary writers were prose-
cuted under the law of obscenity and
their works were banned. Even, with
us, the poet .Shri B. S. Mardhekar
had to face a brosecution.

The amendment will not pfevent
such prosecutions, but will at least

give the writer a defence, based on ex-

plicit provision in law.

(7) There are two points in the
amendment which need to be com-
mented upon.

(a) There is the word “meant” (for
public good...,..), which may indi-

cate that what is to be judged is only .

the ‘intent of the writer. (The words
“religious purposes” -in the original
Section 292 Exception alse may be so

interpreted). It is submitted here

to be judged by the effect on e
average reader. The average reader
is neither an impressionable adoles-
cent nor a saint., The effect, more-
over, of say a word or an expression
or a description, will have to be judg-
ed in the whole context of the work.

that what is ‘meant’ by the autho?his

(b) The amending Section 293A
specifies “public good or bona fide
purposes of science, literature, art or
any other branch of learning.” It is
suggested by some that the word “or”
be substituted by the worg “and”.
It is submitted that such a change
would be harmful. The writer of a
book, pamphlet ete. should only be
required to prove that his work is for
“public good” or that it is for bona
fide purposes of science, literature,
etc.” The author of- a pamphlet on
say- Family Planning technique can-
not prove that his work is for bona
fide purposes of science, etc.,, but he
can prove that it is for “public good”.

(8) In conclusion, it i submitted
that the amending Bill will be con-
ducive to the growth of literature and
will not adversely affect the operation
of Sections 292 and 293 against por-
nographic writing. The Bill, there~
fore, deserves the support of lite-
Tary persons.

This is generally the opinion of
the Executive Committee zs well as
of literary persons. There are some
persons who oppose the Amending
Bill, but the memorandum may be
taken as the sense of the Executive
Committee and of the organisation as
such.

CHAIRMAN: Thank you, Mr.
Bedekar. {t was a helpful state-
ment. I would request some of my
friends to get some clarification,

DIWAN CHAMAN LALL: Thank
you for the very interesting. docu-
ment that was read out to us. All I
want to know js this: There are
cases of sheer vulgarity and obscenity -
which have got to be curbed in the
interest of society,

SHRI BEDEKAR: That is a sound.
proposition,
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DIWAN CHAMAN LALL: Have
You any suggestions to make?

SHRI BEDEKAR: 1 think the
existing sections agre enough,

DIWAN CHAMAN LALL: further
. thing is about penalties; perhaps if
they are severe, then they will have
a deterrent effect. Take, for exam-
ple, the Indian Observer. Have. you
seen it?

SHRI BEDEKAR: No, but I have
seen a number of things in Marathi.

CHAIRMAN: Would you like such
things to go in the market?

SHRI BEDEKAR: No.

DIWAN CHAMAN LALL: Would
you like presses to be confiscated?

SHRI BEDEKAR: I have given by
thought only to the amendment, If
the whole section is to be considered,
the penalty may be made more
severe,

DIWAN CHAMAN LALL: Do you
know gbout Lady Chatterley’s Lover?

SHRI BEDEKAR: Yes; it is a con-
troversial book. I would say this,
‘that. even the existing sections make
an exception, say, in the matter of
religious practices. I know that in
Maharashtra itself there are devotees
of one particular Goddess in Poona.
They are castrated persons and they
dance in g manner which cannot be
considered as anything but obscene.
They dance for ten days at the time
of the festival of the Goddess. People
go there and witness the dance. That
is certainly obscene but then it is
fa:na religious purpose and will not
come ynder the mischief of this par-
ticular section. I think the amend-
ing Bill is giving some protection, to
litef™ure, science and art which is
already to give religious expression.
Obscenity ig often there in these
things but it is to be tolerated. In a
work of literature there may be ob-
scenie words. In a good book there

may be obscene words here and there,
but the whole book is not therefore:
obscene, Pornography is different, In.
pornographic writing, the writer may
not have useq a single obscene word.
and still it may be pornography. I
think ‘Pornography’ should be more-
carefully defined, as already submit-
ted in the Memorandum.

SHRI BHARGAVA: Do you think.
that there has been any case where
a literary work has been not allowed
to be published and some difficulty
was felt and that is why it is neces—
saty to have Diwap Chaman Lall's:
amendments?

SHRI BEDEKAR: Yes. In Maha--
rashira itself one of our best poets
was prosecuted under this Act and
recently many young authors were:
brought under this Act. This is caus—
ing a sort of fear complex amongst.
authors. I would consider this very’
detrimental to literary progress.
Authors may escape prosecution.
because they will not use certain
words for which they may be pro~
secuted. But I think this would im--
poverish literature.

SHRI BHARGAVA: What are your-
suggestions to deal with obscene
magazine appearing in  Marathi zs:
well as in cother languages?

SHRI EBEDEKAR: The present:
section shoulg be implemented vigo-
rously and at the same time the cir—
culation of the pornographic literarure-
which is mainly circulated through
the penny libraries should be curbed..
If it is possible to curb their activi-
ties by preventing them from circu-
lating, these magazines would not:
exist. ’ .

SHRI BHARGAVA: The Indian Ob--
server has been prosecuted at several
places, but the law has not helped
to write such writings,

SHRI BEDEKAR: That js going ona
everywhere.
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SHRI BHARGAVA: Would you like
1iterature of this fype to conlinue or
some steps be taken to curb it?

SHRI BEDEKAR: I would not like
+that such writings should continue;
‘but some people are spreading this
‘pornography by exploiting the’ lite-
racy of the people. It is a socia:
«evil against which mere law canaot
do much, But even though these
are the difficulties, one should not be
‘induced to penalise a literarv writer
who is not a pornographic- writer.
A literary writer may g0 wrong in
-expressing himself but there are
‘literary critics who will eriticise him;
Literary methods will have to be
used in such cases ‘and not police
-methods.

SHRI TANKHA: 1 take it, it is not
-your intention to say that filthy lite-
-rature should be allowed to be circu-
lated.

SHRI BEDEKAR: I do not want
-filthy literature to be circulaied,

.SHRI TANKHA: Will you kindly
‘sée Shri Divanm’s amendment? The
-words useq are “Nothing contained in
:section 292 or section 293 shall apply
to¢ any book, pamphlet, writing,
drawing, painting representation or
-fipure meant for public good or for
bona fide purposes of science, lile-
rature, art or any other branch of
“learning:” Dont you think that the
words “meant for public good” will

.-open a wide door for literature of all
kinds to come in which ig prohibited
~under the law?

SHRI BEDEKAR: I do not think
250,

SHRI TANKHA: Don’t you thitk
that writers whose writings are ban-
ned at present will come forward
‘with the plea that what they are writ-
.ing is meant for public good?

SHRI BEDEKAR: They will come
forward with that plea,

SHRI TANKHA: Do you think it
-would be desirable to allow that?

- public good,

SHRI BEDEKAR: They may come
forwarq with that plea, but the judge
will have to say that what the
writer has written is not for public
good.

SHRI TANKHA: The present law
does not give any scope for any per-
son to say that this writing is for
the public good. But if you say that
the law should be changed in the
manner suggested by Shri Divan,
then it would give scope for people
to say that though they have been

.writing filthy writings, they are doing

so in order to improve society and
ag such their writings are meant for
public good. I would give an ins-
tance of the Indian Observer, The
author said that his writings were
for the removal of corruption and
therefore he has been writing those
articles in order to improve gociety.
His contention was that his writings
were for public good. Would you
agree with me when I say that” once
the words “meant for public’ good”
are inserteg in this section, then we
cannot prohibit the pubhcatmn like
the Indian Observer?

SHRI BEDEKAR: The problem is
similar to the exception that.already
exists in the case of writings and
other things meant for bong fide reli-
gious purposes. Now, it is open for
a writer to say that he writes such
things for bong fide religious pur-
poses. Similarly, “public good” is a
.term which can be interpreted by a
judge. If the judge says for example,
that a book on family planning is for
public good though it may contain
obscene drawings and obscene writ-
ing, he is right in saying so. The
book on family planning cannot be .
read by children or by youngsters,
but yet it is to be considerei for
Divan Chamanlal’s
point is that the existing sections do
not give protection to genuine writ-

ings of scientific, literary or artistic
character.

SHRI TANKHA: Is it your coliten-
tion that writings of scientific and
literary character should not be pro-
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hibited? If that is your intention,
then the words “means for publie
good” are not necessary at all. If the
writings are for any other purpose
than for literature or science, then
they should be prohibited.
contention of the Indian Observer that
the author of that paper has been
writing for public gooed will not be
proper because he is not writing for
literature or for art. Therefore, do
you agree that the words ‘meant for

public good’ may not be there in the -

law?

SHRI BEDEKAR: This edilor cof
Indian Observer may take shelter
under the other provisions of the
law also. He would say he is writ-
ing to efucate the people in science,
etc.

SHRI TANKHA: But tha court
may not accept his plea. But if you
allow the words “public good” tu be
inserted, the court will have no
option but to say that since he is
saying that his writing is meant for
public good, T allow that writing,

SHRI BEDEKAR: The word,
science, literature and art do not

cover ceriain books, and they may -

have to be distinguished as hooks
meant for public good.
lawyers on behalf of a pornographic
writer may utilise these words ‘public
good’ and say that the writings are
for public good. But then the judge
will have to consider whether the

contention of the author that a par- .

ticular writing is for the pullic good
is proper or nof. I personally feel
that the words shoulg be retained and
the word “or” should not be changed

into “and”, which will indicate that’

any book, pamphlet, ete., is both for
public good as well as for bona fide
purposes 'of science, literature, art, etc.

SHRI TANKHA: You are not ob-
jecting if any person writes any
writing in order to reform the s0-
ciety. Whatever he wants to write,
he should write for reforming the so-
ciety; but at the same time you hold

But the -

Of course,

the opinion that filthy literature

should not he encouraged?

SHRI BEDEKAR: On that point I
am very clear. I 3o not want to en-
courage pornography. But I would
like to distinguish between porno-
graphy and scientific literary and ar-
tistic writing,

SHRI TANKHA: You must tighten
the law so as to enable the courts to
take definite action. If you keep
those words, ths court cannot, but
accept the plea.

SHRI BEDEKAR: The market is
floodeg with such kind of literature.
By adding one word, we are not
going to deal with this situation. very-
seriously and vigorously. The section
should be operated vigorously by the
administration,

SHRI ARORA: Do you think
that the penalty should be more severe
than what is prescribeq ab present?

SHRI BEDEKAR: The penalty
should be enhanced.

SHRT KUMARAN: You are in
agreement with this amendment, but
there is a fear that if you accept this
amendment, many books containing
pornographic literature might be pub-
lished. You are in agreement that the
present law is not adequate to pun-
ish surh writers?

SHRI BEDEKAR: 'The amendment
arises because the present law is
adequate, but as was suggested the
penalty is rather light. That can be
enhanced, but the present law is quite
adequate. It is not proverly imple-
mented: if jt is implemented it is
quite all right. By accepting- the
amendment there is nof going to be
any deterrent to final action against
pronographic writings.

One more thing which I wantedq to
suggest is that the law should make
provision for calling literary experts
to give their opinion. The law a5 it
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court to call these experts or not to
call them. The law should provide
for calling experts to give evidence
in- determining whether a particular
literature or a piece of art is porno-
graphlc or not, 'There should be a
specific provision.

CHAIRMAN: We will ~ record it
and consider this matter. Even now
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experts can.be called, but it is left
to the discretion of the Jjudge. I
thank you on my behalf and on
behalf of the Committee. We hope
in coming to our conclusion your
valuable views will be of great help
to us.

SHRI BEDEKAR: Thank you.

(The witness withdrew at thiz stage)

Thursday, 4th May, 1967

PRESENT

1. Shri Akbar Ali Khan—Chairman.

MEMBERS

. Shri M. P. Bhargava

. Pandit S, 8. N. Tankha
Shri M. M. Dharia

. Shri Dahyabhai V. Patel
Shri P. K. Kumaran
Shri A, D. Mani

. Diwan Chaman Lall

. Shri D. P. Karmarkar.

WU kM

REPB.ESENTATIV’ES OoF THE MINISTRIES

Ministry of Law
Shri S K. Maitra, Additional 4egislative Counsel.
Ministry of Home Affairs-
Shri S. 8. Varma, Deputy Secretary,
Shri G. 8. Kapoor, Under Secretary.,

SECRETARIAT
Shri S. S. Bhalerao, Joint Secretary.

Shri S. P. Ganguly, Deputy Secretary.:
Shri Amar Nandi, Under Secretary.

WITNESS

Shri A. N. Mulla, M, P.

(Shri A. N. Mulla was called in)

CHAIRMAN: Justice Mulla, we
are thankful to you for conceding to
our request and coming to give us
the benefit of your knowledge and
wide experience in different fields
Tiot only law but literature and other
matters. You know the subject that

Wwe’are contemplating is about set-
tions 293 and 294 relating to obsce-
nity. It hag been our difficulty and
the difficulty of the admimistration
to pin down what is obscenity. On
the one hand, we have felt -there is
a risk of real piece of art, Ilterature
or science being tabooed as obscene,
at the same time it has come to our
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knowledge thai many filthy things
go round and we cannot get hold of
those persons because they do not,
technically and strictly, come under
the provisions on obscenity. There-
fore, what we are wcontemplating is
that with the help of friends like
you let us make the law more speci-
fic so that any good piece of litera-
ture or science may not be hit by
these provisions and-at the same
time the filthy things that go in to-
day and are likely to deprave the
mind of our young people, there
should be some provision to make it
more stiff and more straight so that
such things may be effectively con-
trolled. In these maiters we would
like to have your opinion, Now I re-
quest you, Mr. Mulla, to give your
opinion. .

SHRI A. N. MULLA: Mr, Chair-
man, I am very grateful to you for
inviting me here so that I may give
my opinion though I feel a bit hesi-
tant to accept the ro'e of an expert
for I know the law a little bit, I
have dabbled in poetry a little poetry
but I do not know what qualities I
possess that I should be considered
. to be an expert on obscenity,

i
CHAIRMAN: To control obscenity.

SHRI MULLA: Till I believe that
obscenity is a mattep which is neither
purely a question of law nor purely
a question of art and the main per-
son who is to decide whether a par-
ticular thing is obscene or not is the
citizen of that country in which ob-
scenity is sought to be defined. Now
we must have a picture before us as
to what are our values of life which
we want to propagate and laws
which are framed are always
framed to attain those objectives
and values. Therefore, when we de-
cide such a question we have to
keep in mind the moral, the ethical
and the cultural values of the com-
munity in which this definition is
sought. I fing from the Bill which
is drafted by Diwan Chaman Lall
that he noticed a great deal of di-
vergence between what was consi-
dered obscene in this country and

in countries like America and Eng-
land, and one of the reasons given
for moving this Bill was that this
difference of wvalues befween the
other parts of this world and our
own country make it necessary that
we must also have our values cor=
respond to the values prevailing in
other countries, The first thing in
my opinion, on which you should
concentrate is whether it is neces-
sary that there should be an appro-

. Ximation or a uniformity of values,

at all. If it is necessary to have
approximation and a uniformity o
valueg only then it becomes relevan
that we have different values and the
have different values. But if we d
not accept certain values in  oiher
countries—we have our own values—
then obviously the laws would b
different. After all, what are laws?
Laws only represent the urge of the
community and the stage a com-
munity has reached after a process
of evolution. And laws are made
for the needs of the community when
it has reached a certain stage. Now
in the West, girls have boy friends
and they talk about it before their
parents and the parents raise no ob-
jection for unmarried girls to have
boy friends. In the West, women g0
out topless to offices and other
places. They have the strip-tease
act which is performed before all
audiences. [They have clubs. where
hundreds of nude women come 10-
gether ang perform before the audi-
ence. They have developed their life
in such a way that it a husband
surprises his wife in a compromising
situation with somebody else, the
husbang apologises and withdraws
and then perhaps files a divorce
suit. And so many things are there.
Their life has reached that stage.
But in our country, where are we?
In our country, we have in our std-
tute sections 497 and 498 where adul-
tery and running away Wwith anothe:r
man’s wife are considered to be cri-
minal offences. We have still large
sections of persong who are observ-
ing -purdah. - In our country, it a
husband sees ‘his wife committing
adultery, in 90 cases out of hundred,
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he will try to take a lathi and attack
him then and there. I am placing
these facts to illustrate that we are
at different stages of cultural, ethi-
cal and other values which constitute
jife. We Eay have similar laws.
But when the stages are different,
those laws in one place would re-
flect the urge of the community, in
another. place they would not reflect
the urge of the community,

Apart from that, we may consider
from the artist’s point of view, After
all, it is necessary that an artist
should have the liberty to express
himself because unless an artist has
the liberty to express himself, he is
stunted. His creative capacity does
not reach its full height. Therefore,
in the inferests of self-expression in
the interests of the artist’s he is
granted a latitude and a liberty to
express himself. Now it is true that
an artist should be granted this faci-
lity. And it is here that a sort of
compromise has to be made. How
much liberty is to be given to the
artist ang how much the prevalent
values of the community should be
protected even against the attacks of .
an artist? Because even an artist
when he does something which in-
jureg the approveq values of a com-
munity, stands on no different foot-
ing than any other citizen. He can-
not claim any greater rights than
any other citizen. His only right is
that if he has expressed himself in
a manner that apart from the obs-
cenity which is there, he has also in-
troduced certain other walues in hig
expression of art which have an abid-
ing va'ue, then obviously, if he has
succeeded in giving those values
also, you can fignore the obscenity
which he has introduced. But who
would be the judge of it? After all,
the artist alone cannot be the judge.
And finally, nobody else except a
court of law, would be the final ar-
biter in the fnatter as to whether the
obscenity introduced by the artist
has addeq an abiding value a'so in
it or not. Of course, if such values
are introduced, I think the artist
should be forgiven his indulgence in
obscenity provided these other va-

" that

_ by the courts are

lues are also introduced. But if
these other values are hardly notice-
able, then it remains obscene and it
has to be declared obscene,

CHAIRMAN: Could we not help
through the provisions of law he'p
the public as well as the court in
this matter?

SHRI MULLA: I find that ths pro-
visions of law as they exist to-day
are sufficient, but if you think that
some added help shoud be given to
courts in order to crystallise thcir
minds on certain definitions, on cer-
tain aspects of the case and issue you
can do so. After all, your experi-
ence, gentlemen, is perhaps greater
than mine. But I personally think
in many cases which have
reached the higher levels, the pro-
nouncements wich have been wade
such that they
have taken into account both aspetts
of the case-—obscenity as well as
other values being present there or
not. I think ag a whole there is no
reason to be disatisfied with the in-
terpretation given by the higher
courts at least. I don't know what
interpretations were made at the
level of the magistrate’s court.

CHAIRMAN: Dy you not think,
Justice Mulla, that these values are
also changing as you also suggest-
ed, in our own country? The values
that were observed, say, when you
and I were students are not at all
the same in, the present society—in
the same families, in the same so-
ciety,

SHRI MULLA: Yes, law as I un-
derstand it, at least criminal law as
far as 1 understand, translates the -
social and political objectives of the
ruling. Eroup. When the ruling
group changes, perhaps there may be
different objectives. Then that ruling
group tries to have its own objecti-
ves in the frame work of law. But so
far as social values are concerned,
there are two ways. One is that we
first find whether there is an urge
in the cimmunity or not and then we
translate it into law. The other is
that we give a guidance to the urge
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of the people that they should pro-
ceed towards a particular goal and
for that reason we draft a law, For
example, take the Sharda Act. It is
a dead letter. But you enacted the
Sharda Act in order tg focus atien-
tion on certain things which you con-
sidered desirable though the people
- Tailed to follow the direction given by
the legislature. What you have to see
here ig that in the case of framing
laws regarding individuals, it is the
popular urge or the people’s urge that
the law should be drafted to define ob-
scenity or that this liberty should be
given to the arist to express himself
or not. If you find, after all you
are in a betfer position to under-
stand if this urge exists in the com-
munity that the artist iz being fette-
red, the artist is not being given his
right to express himself fully, if that
urge exists, then obviously you will
be only translating the people’s urge
when you will be liberalising the
strictnesg of the law ag it exists hui
if no such urge exists in the com-
munity, then you would only be try-
ing to direct the mind of the people
that you should think like this and
you should evolve towards thess ob-
jectives, So far as my opinion goes,
I think the urge in the community
- does not exist. The community is
not chafing against the alleged res-
trictions on an artist’s expression
that exists in the present law. It may
be that individual artists may be
chafing but the individuaj
are not the community and if you
want to give a direction, you have to
crystallise as to what ig the value
which is in your mind towards which
you wanf to take the people along
with you. You should be very clear
in your mind that these are the va-
Iues which you want to propagate
and you want the people to adopt
and accept these values. So far as I
could understand, the only wvalues

which can be advanceq in favour of
liberalising the existing law is that:

the present law acts as a hindrance
fo an artist to express himself fully
and it may adversely affect some
works of art and an artist may not be
able to produce those works of arts

artists |

unlesg the law is modified {0 a certain
extent. Now I have, unfortunately
or fortunately heen classed as an
artist also. I have my artist friends
and they are sculptors, paintars,
poets, story writers, etc. and quite
a Jarge circle of them iz there.
Whenever 1 tried to find which
is the class wihch ctaff against
the existing law as it exists, it was
really those who are seldom willing
1o accept themselves as a unit of the
community, who are egoists really,
the artists who are epgoists, who be-
lieve in se!f-expression ahbove every-
thing else, self-expression in which
they want seli-fulfilment as their
dominating goal. After all so far as
I am concerned, I think an artist
should regard himself as a useful
unit of. the community also and such
artists have seldom chafed against
the existing law. It is only that class
of artist who says there must be
self-fulfilment, who thinks in terin

of self-fulfilment alone who wants
that the law should be changed. I
read in one of Maugham’s stories

that this self-expression finds very
different ways of gutlet. There was
a gathering of artists, in one of the
Maugham’s. stories, when, for the
sake of self-expression, one of the
artists took off his socks and started
cutting his nails. That was just to
show that he does not care who is
looking on, that he is absolutely un-
inhibited. The idea is you must be
absolutely uninhibited as an  artist
and he gave expression to that, Ob-
viously I think you would not like
the law to be relaxed to such an ex-
tent hat the final discretion of what
is artistic or what is obscenity left
to the artists. After all it would be
for the representatives of the com-
munity to be the final arbiters to de-
cide whether a certain thing is ob-
scene or not and if you leave it to
the artist, let me assure you that
every artist has a different value. No
twp artists will agree and every ar-
tist will have his own values because
they are all egoists and they all claim
to be experts. Everyone of them
will become an expert and will be

only wvoicing his own opinion when
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he comes forward as an  expert
Therefore in the final analysis the
thing will have to be decided by the
representatives of the community
and it cannot be left to the artists.

I will give an example as to what
are the claims for self exprassion so
far as poetry is concerned. It is a
woman poet and four of her poems
were published in a well-known li-
terary weekly journal and one of
her lines in that poem was: +<and
she masterbated a pglitter in her
eyes.” meaning that glitter was arti-
ficially produred in the eyes. She
expressed that idea by using tihis
language. It is for the community to
judge whether such expressiong are
necessary for expression and if they
are used, the community should take
notice of it or not. My own reaction
is that I would not object to this sort
of ‘expressions provided there are
other parts in the poetry also which
gave some other artistic valueg also.
I will forgive her for that because so
long as there are other values in the
poetry, but she is alsp contributing
something to the advancement of
the values of the community, So 1
will let her use that expression. Ob-
scene expressions, if they are wused
to present certain values which the
community approves, should not he
held to be obscene because the pur-
pose is to advance those values znd
not merely to use obscene words, For
example in the recent decision of
the Supreme Court I do not think T
object to the decision in the - Lady
Chatterley’s Lover case though I have
a slight difference of opinion. I do
not agree with it entirely because
though they have certainly said that
if the artistic aspect dominates over
the obscene part it is permissible but
that is not enough. They should a'so
have observed that whether it pre-
dominates over it or not, but if there
is something else alsp apart from ob-
scenity there which adds to our lite-
rary or artistic values it is permissi-
ble. T wil] let it go for at least part
of it is a work of art. It has to be
taken as a whole, and if the other

_ sider this to be a very

values are there, then you have to
excuse the other part also.

CHAIRMAN. May I take it, Justice
Mu'la, that you would not, on the
whole, like Lady Chatterley’s Lover
not proscribed? as decided by the
Supreme Court? »

SHRI MULLA: On the whole, yes,
taking the hook as a whole I would

" not proscribe it,

CHAIRMAN: Now the other aspect
is this. You know that there is a lot
of filthy things going about. Do you
think that our law is adequate
enough to get hold of such things be-
cause our experience has been that
the administration has failed to get
hold of them on the plea that the
law does not help them.

SHRI MULLA: Well my idea is—
I may be wrong—that it is nol the
fault of the law; it is the fault of
the administration. The administra-
tion has not pursued it. The admi-
nistration has not gone in  appeal
The administration has not pursued
these cases in the higher courts, It
has entiraly depended upon the de-
cisions of the magistrates and re-
mained gilent afterwards.

CHAIRMAN: Depending on their
legal adviser’s opinion.

SHRI MULLA: Exactly. I would
leave it to courts, Leave it to courts
and depend upon the courts. Wher-
ever there has been a failure on t‘hese
matters, it has not been the failure
of the law; it has been the failurz of
the courts, the magistrates’ courts.
Therefore, even if you improve the
law, the failure of such courts would
still continue. You cannot improve
such courts that way. Therefore,
ail that I can say is that—as you con-
important
thing—you may not, so far as this
type of cases is concerned,_ leave.
them to the ordinary magistrates;
you may have some other ‘forur-n
where a more experienced mind 1S
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brought to function in deciding such
cases, because the ordinary magis-
trate is too raw for this, and is too
much guideq by, as I say, the inter-
pretation of the wooden word of the
law; he very seldom catches the
spirit of the law.

CHAIRMAN: One last question so
far as I am concerned. Do you think
that the punishment which is pres-
cribed at present is adequate?

SHRI MULLA: I am very glad you
put this question to me. There have
been so many other types of cases in
which 1 have been agitating that the
punishment is extremely inadequate.
I have always been dealing with cri-
minal cases, As a matter of fact, my
entire practice as a lawyer, my en-
tire functioning in the field of law
also as a Judge has been on the cri-
minal side. Therefore, I have obser-
ved in many of my decisions that
people seem to be very much im-
pressed, where a murder iz com-
mitted or where a dacoity is com-
mitted and the maximum sentehce
is given to the persons who committed
the murder or who committed the
dacoity, and somehow the State feels
that fthis would in a way teach a
good lesson also to the prospective
murderers and dacoits. But  those
who are murdering the community,
they go very lightly off, and they
are not adequately punished, for
example persons who adulterate food,
adulterate drugs, and I am of' the
opinion that death sentence shouid
be provided for this type of offences,
and it may not be provided for a
person who commits a murder, for
a murder is committed only once—
one man may be killed, or two men
may be kiled, But here the entire
community is being wiped out,
where we only provide a sentence
of two years or three years. We do
not look to the social wrong and the
great crimeg that are being commit-
ted by these adulterators. Similarly,
in this question of obscenity, where
the whele community is being in-
fected, or sort of corrupted in a
manner, I would say that a sentence
much more than the existing sen-

tence should be provided. I will not
be satisfied even with a sentence of
two years because, after all, it is in
the discretion of the court as to how
much the sentence should be, and
the sentence awarded may not be
even this much. If you provide a
sentence of five years, at least the
scope of the sentence will be extend-
ed. It does not mean that it should
necessarily be five yearg in all cases,
but then we must have an adequate
sentence which may act as a deter-
rent for most of the persons who in-
dulge in character assassination or
in this type of crimes, they profit by
committing these crimes because, if
they are paperowners, or if they are
edifors, it helps them in the sale of
their papers, but then, if the sen-
tence prescribed is adequate, they
will also think twice before they do
a thing since there is the possibility
that they may be sentenced to five
years of rigoroug imprisonment in a
case. Then perhaps they will feel that
the game will not be worth the eandle
and they wil] be more careful. It is
not necessary that the sentence award.
ed should be one of five years’ rigo-
rous imprisonment; a case may merit,
in the eye of the court, perhapg only
one year of imprisonment, but still the
hands of the court should be strength-
ened so that they may be able to
award adequate punishment where a
case merited it.

CHAIRMAN: Now I would re-
quest my colleagues, if they so de-
sire, to put some questiong to you.

DIWAN CHAMAN LALL: T thank
you for taking the trouble io come
here and tender evidence before us.
Now it is wvery wvaluable evidence;
whatever you have been saying is
important. Have you considered the
other aspect of the problem which
was put to you by the Chairman,
namely, little rags like the ‘Observer’
being broadeast everywhere increas-
ing their ecirculation up to 125,000
each week, making money out of the
prurience that they exhibit in their
columns, and get off eventually not
suffering anything thereby? Have
you considered that particular aspect
also?
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SHRI MULLA: I think in my re-
ply to ihe Chairman’s question I my-
self mentioned something about it.

DIWAN CHAMAN LALL: Now
yvou wouid be in favour of increas-
ing the penalties?

SHRI MULLA: Yes.

DIWAN CHAMAN LALL: Now
you notice that in section 292 of the
Indian Penal Code the sentence is
only a sentence of three months;
“sha’l be punished with imprison-
ment of either description for a term
which may extend to three months,
or with fine, or with both".

SHRI MULLA: In my opinion it is
totally inidequate. What is more,
there would hardly be any case
where the courts have given the
senfence of imprisonment. They have
mostly imposed fines. They  have
not considered the gravity of this
type of crime at all. Ag I said, they
only consider murders and dacoities
as grave crimes.

DIWAN CHAMAN LALL: I am
very grateful to you for that. Now
the second portion of the measure
that I am proposing covers a long
history. Perhaps you are not aware
of the fact that in the year 1924 I
raised this matter on an issue, which
compelled the British Government
of that day to come before the legis-

lature and to introduce a measure,

which is now incorporated in sec-
tions 292 and 293 of the Indian Penszl
Code. Now you ‘have said about
‘Lady Chatterley’s Lover’. But in
those days TLady Chatterley’s Lover’.
had not been written; it only came
into existence in the year 1930, but
another book had gained a great deal
of prominence then. It was called
‘La Garconne'.

SHRI MULLA: Yes, I have read
it. At that time Sir Malcolm Hailey,
later on l.ord Hailey, was the Home
Minister. He is still alive, I am glad
fo say. And when he replied to
what I had said, he in his remarks
said that he hag proscribed a parti-
cuiar book, It was Le Garson’ that
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he had proscribed. But when he
went home, he found the book on
his drawing room table. His wife
apparently did not . ..

SHRI D. P. KARMARKAR: She

‘wag perhaps curious to know what

her husband was doing.

DIWAN CHAMAN LALL: She
was a little more of a literary person
than he was. Now he found this parti-
cular book in his room. Well, the
question is not a question merely of
a particular obscenity being attach-
ed to books like ‘La Garconne’. But
you have classical literature of a very
high order., Now for instance, in
our own country we have tha Kama
Sutra,

SHRI MULLA: I have read a tran-
slation of it but I could not read the
original.

DIWAN CHAMAN LALL: But the
‘Kama Sutra’ is an important book, -
which lays down certain . . .

SHRI D, P..KARMARKAR: It is a
very useful book,

DIWAN CHAMAN LALL:. As my
learneq friend says, it is a  useful
book too. But it is the basis of Jater
psychology in the matter of sex.

_SHRI MULLA: 1 have read por-
tions of Havelock Ellis.

DIWAN CHAMAN LALL: Now
would you like Havelock Eliis or
Jung or Freud, for instance, to be
proscribed?

SHRI MULLA: I would not have

proscribed even Lady Chatterley’s
Lover,

DIWAN CHAMAN LALL: ' The
point is, I do not know if you, Mr.
Justice Mulla, during your visils to
the various parts of India, have
visited Khajuraho or Konarak.

SHRI MULLA: I have not visited
any of these places ang it is my loss.



DIWAN CHAMAN LALI: You
should take a trip to some of these
temples. Now, in Konarak particu-
larly and in both these temples very
obscene sculpture is exhibited, but it
15 the tradition in India that procrea-
tion jis something sacreq and these
templeg are dedicated to the idea of
procreation.  Naturally nothing is
wbscene as far as these temples are
concerned angd that is why the excep-
tion was made. You notice in sec-
1ion 292 there is an exception:—

“This section does not extend
to any book, pamphlet, writing,
drawing or painting kept or used
‘bona fide for religious purpases or
any representation sculptured,
engraved, painted or olherwise
representad on or in any temple or
on any car used for the conveyance
of idols or kept or used for any
religious purpose.” '

‘Then, comes section 293: —

“Whoever sells, lets to hire, dis-
tributes, exhibits or circulates to any
person under the age of 20 years
any such obscene object as is refer-
red to in the last preceding section,
-or offers or attempts to do, shall be
punished with imprisonment of
either description for a term which
may extend to six months, or with
fine, or with both.”

SHRI MULLA: I have already said
that if there is something obscene,
but along with it there are certain
other abiding values, then we can
excuse the obscene part of it. Now,
I will give a very clear illustra-
tion of what is in my mind. You have
mentioned the fact that on [he
temple walls or other places there

are what could be described as obs-’

cene sculptures or paintings, but
along with it the religious motive is
so strong, the other abiding values
are so associated with it that the
impact on the mind of those who see
it goes towards the other values and
is not confired merely to what is exhi-
bited before them. It may be that
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a boy of fifteen or sixteen may not
go to the other values and he may
concentrale on this presentation
along, but that does not take away
the importance of the artistic presen-
tation because those valueg exist
there. Now, for example, you, gentle-
men, all know that Nero killed his
mother, Agrippina. Now, when Nero
sent hig soldiers to kill Agrippina
and Agripping came to know that
those soldiers were sent by Nero, she
unrobed herseif completely and then
asked the officer-in-charge of those
soldiers to strike her at that part of
her body which gave birth to Nero.
Now, if an artist were to paint a
picture of Agrippina being killed by

‘the soldiers and she is presented in

the context of what I have said and
the artist fails to convey what was
in the mind of Agrippina, the agony
of her soul, the feeling in her mind
as to how a son was going to murder
his own mother, it woulg be an obs-
cene picture, But if the artist has
succeeded, along with the presenta-
tion of thig fact, to so poriray the °
features of Agrippina or so present

it that her mind goes {o show those

feelings of the mother at that time,

when her son orders her to be mur-

dered, then it would be 3 work of art

and any representation of the obscene -
part of it would not be obscene,

because, as ] said, it has other abid-

ing values.

DIWAN CHAMAN LALL: Thank
you very much, Now, I suppose my
colleagues want to ask you some ques-
tions.

SHRI M. P. BHARGAVA: Am I
correct if T say that you neither want
the law to be relaxed, as desired by
Diwan Chaman Lall, nor would you
like it to be tightened to geal with
rags like the Indian Observer, except
that the penalty provided should be
increased?

SHRI MULLA: You are in a way
right because I think that the exist-
ing law ig sufficient to cope with both



the questions that you have Taised
The existing law is sufficient to cope
with it.

SHRT M. P. BHARGAVA: Our
difficulty, has been that neither the
Home Ministry nor the law courts
have been able to deal with the rags
uke the Indian Observer. The editor
has been prosecuted in several courts,
yet he has not been punished by any
court.

SHRI MULLA: Have you reached
the stage of the High Court in any
case?

SHRI M. P. BHARGAVA: Yes, in
two cases.

SHRI MULLA: Then I would only
say that their interpretation of the
existing law is not the same as mines.

SHRI M. P. BHARGAVA: So, there
is some lacuna somewhere.

SHRI MULLA. May be. If I had
been the Judge, I would not have
interpreted the law in that way.

SHRI M. P. BHARGAVA: Do you
not think that the law as it exists
today was enacted by the Britishers
about a hundred years back and con-
ditions at fhat time were very diffe-
rent from the conditions today and, if
so, does not the law require de novo

consideration to meet the present
situation?

SHRI MULLA:  The difficully is
that it is an abstract thing with which
you are dealing, What is cbscene and
what is not obscene is an absiract
thing. To lay down in words as to
what is the definition of obscenity is
really not possible. Again, human
agency would come in to interpret
those very words which you use for
defining obscenity. Apart from that,
it is not correct to say that obscenity
js not defined. The deflinition need not
necessarily be in the statute. The
definition of several terms comes in
the decisions of law courts ang if
every sucenpding court follows the
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decision already given, then the defi-
nition already exists. You can at best
incorporate it in a statute also, but
you do not advance it any further.
What is the definition of a term in
a decision, you «can only incorporate
it in the statute.

You are not advancing it. The
courts have already accepied the de-
finition by following precedent after
precedent.

SHRI M. P. BHARGAVA: What
would be the remedy to meet the pre-
sent situation?

SHRI MULLA: The present situa-
tion is one, ag Diwan Chaman Lail
suggested and the Chairman suggest-
ed, that I think that the punishment
should be made more severe. Second-
ly, more experienced courts shouid be
entrusted to interpret and make out
what is obscene and what is not obs-
cene, and raw magistrates should not
be given these cases. If you want
something further, then you can say
that these cases—if the appeal is for
less than the appealable sentence,
should also be made appealable. 1 do
not advocate associating of jurors or
assessors with these cases because our
experience of jurorg has not been very
good. So far as my experience gocs
both as a lawyer and then as a Judge—
there were no juries when I became
a Judge; my knowledge of the jurois
was only when I was a lawyer—is
that it ig only opening another gate
for corruption. .

SHRI M. P. BHARGAVA: Would
you like to try some sort of a defini-
tion so that they might act as guid-
ing lines for the courts and prosecu-
ting authorities?

SHRI MULLA: I suppose obsce-
nity has been defined in some cases.
Why not adopt that definition? After
all that is being followed. If you
think that definition is still wanting
and not completely expressing what
you want t0 express, perhaps you can
improve upon that definition. But you



can make that definition which ‘the
courts have observed as the basis for
your defining the {erm “obscenity”,
and if there are any particular aspects
which yoy think you want elucidated
further, you may =add #o that defini-
tion.

SHRI M. P. BHARGAVA: Have
you seen an amendment suggesied by
the Law Ministry, ang would you like
to comment on it?

SHRI MULLA: This looks o me the
definition in the English cases. I have
no objection to |this definition, but do
you really think this advances the
case any further than what exists at
this moment?

SHRI M. P. BHARGAVA, I would
like to have your comments.

SHR; MULLA: Again it is the ques-
tion of the individual Judge. In the
final analysis even after this szmend-
ment we do not appreciably advance
any further. We are just where we
are.

CHAIRMAN: Will it help a little
more?

SHRI M. P. BHARGAVA: In his
opinion it does not.

DIWAN CHAMAN LALL: What
would happen in the case cited about
“Lady Chatterley's Lover”? You are
against banning the book =and yet the
Supreme Court has held that it should
be banned.

SHRI MULLA: Judges have dis-
agreed in so many matters and ‘then
the Second Bench sits, You see in
the case of fundamental rights what
happened recently. It was upset by a
recent decision. The legal procedure
is like that. It so happens 'that in
the Bench that is constituted the domi-
nant Judges happen to hold one par-
" ticular opinion,

SHRI DAHYABHAI V. PATEL: I
would like to ask one simple ques-
ltion. Does the witness with Ris expe-

~
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rience not feel that people who pub--
lish such articles or publications are-
emboldened to do se because the law
of defamation is rather weak in 1ihis:
country and the courts do not award
sufficienly heavy damages?

. SHR1 MULLA: I have said that the
courts do not consider that as s seri-
ous crime, They tfreat it as a light
erime, It is an administrative failure,
not a judicial failure. The administra-
tion shoulq make it clear,

SHRI DAHYABHAI V. PATEL:
Would you say that the suggestion.
that the law of defamation should be-

tightened also would help in this mat-
ter?

SHRI MULLA: I have not thought
over it, but 1 am not in favour of
actually any change in the existing.
law so far as sections 292 to 294 are
concerned; I do not think any change-
in ‘that law is necessary.

SHRI A. D. MANI:; May I ask DIJIr.
Justice Mulla whether he has seen
this awful newspaper called the
“Indian Observer”? o

SHR] MULLA: I believe those whao
are ip Delhi are more fortunate [
should say In getting copies of it. 1
do not get it. '

SHRI A. D. MANI: I want you 1o
see this particular cartoon in which
there is a slight reference to the Prime
Minister, and let the Committee know
whether a feeling of revulsion is not
produced in your mind by seeing ithis
cartoon.

SHRE1 MULLA: Let me say one
thing very frankly. So far as obsce-
nity is concerned, I have expressed
myself as I could, But so far as
nudity is concerned I do not think in
India at any rate we can be squeam-
ish about it. We have Nagas, we
have women who feeg their children
openly in the running railway trains.
Afier all T have said we should have
the background as to what the com--



munity feels. A few literates might
fee] insulted that ‘this sort of thing s
not good. So far as mudity is concern~
ed it is accepted by a large seciion of
the people.

SHRI A, D. MANI: Would you see
this cartoon?

SHRI MULLA: That is different, I
have seen this cartoon. If you are to
prosecute him, certainly under the de-
finition .

SHRI A. D. MANI: TUnfortunately
this paper cannot be successfully pro-
secuted in a court of law. 1 am not
:able to cite the exact case where the
railway bookstalls refused to sell this
awful journal, and the Supreme Court
:said that it was an infringement of
the fundamental right and forced the
railway bookstalls to sell it.

SHRI MULLA: That is another mat-
ter, Yoy are drawing my attention
to this particular cartoon. So far as
this particular cartoon is concerned I
can say you can sue him. I do not
know abouf the other things.

SHRI A. D, MANI: As an olg jour-

nalist 7 can tell you that we are
finding 1t extremely difficult to cope
with journals of this kind. These

journals are subscribed to in thou-
sands by young persons in Deihi
The paper claims a circulation of
100,000, . And not only that, though
the Press Council has been set
so many public figures come in for
slanderousg and obscene comments; one
of them had been eledted as a Member
of Parliament also in the recent gene-
ral elections.

SHRI MULLA: This comes very
near pornographic type of publication.
This is almos{ pornographie, -

SHRI A. D. MANI: This paper has

become a problem in the country.
There are other journals like that in
Madras. There is a paper, a rag,

published in Madras and flown by
air to Bombay. Copies of that paper,
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up, -

dealing with a female clerk working
in the Import Controller's Office in
Bombay, making slanderous comments
on her and describing her as a nude
and all sorts of things are being soid
at blackmarket rates in the Fort area
in Bombay. It has become a problem.
This is one of ‘the reasons why some
of us suggested to the Law Ministry
that a definition should be attempted.
And I am coming to the definition.

May I invite your attention, Mr.
Mulla, to the definition which has
been given? I want you to go through
it line by line and want to submit to
you that in some respects, it is an im-
provement over the existing law. In
1837—that wag - much before the
Woolfenden Report that was before
Oscar Wilde—Macaulay used the
word ‘obscenity’. There was no other
word for obscenity. I have figured as
an expert witness in some cases and
in at least tweo cases, I gave my ver-
dict in favour of the journalist; con-
cerned. Now, it is judged by a Mag-
istrate, and then the paper goes on
appeal, and all sorts of arguments are
advanced. And their no well-codified
law of obscenity in the country. This
is one of the difficulties, ¥You see the
case law under obscenity. It is so
limited because very few want to pro-
secute obscene journalg for fear that
more mud might be thrown at them.

The second 'thing is that these jour-
nals seem to get some free hand at the
hands of the law courts.

Here it says—

“For the purposes of sub-section
(2), a book, pamphlet, paper, writ-
ing, drawing, painting, representa-
tion, figure or any other object,
shall be deemed to be obscene , . .”

Because obscenity has not been de-
fined and this is based on the English
Law and the Canadian Law.

@ ”

. if it is Jascivious . . .

I would I.ike personally to drop the
word ‘lascivious’ because any rumantic



novel also produces erotic senti-
ments on a person.

“....or appeals to the prurient
interest....”

It is where the essence and ingredient
©f obscenity lie:

“....or where it comprises _two
or more distindt items, the effect of
any one of its items is, if taken as a
whole, such as to end to deprave
and corrupt persons who are likely,
having regard too al] relevant cir-
cumstances, tp read, see or hear the
matter contained or embodied in
it......”

The argument is about the words
‘all relevant circumstances’. You said,
nudity is not considered obscene in
Nagaland. I have gone to Nagaland.
Nudity is not a matter of comment at
.all. Some of lthem are extraordina-
rily beautiful when they are nude,
and they take it us part of the com-
munal life of Nagaland. If you go and
talk to them about it, they would say
that it is part of their communal life.
It would depend upon the relevant cir-
cumsiance, it would depend on the
miliey in which the cases lie. ¥ a
nude photograph is the subject-mat-
ter of a case in Maharashtra where
there is some sense of propriety in
all these matters, naturally the courts
there will hold that they are taking
the relevant circumstances intg  ac-
count, and that it is an obscene photo-
graph or vbscene drawing.

Some of us feel that this draft
might strengthen the hands of the
Government in launching prosecutions,
We do not have the representative of
the Home Ministry here. But I be-
lieve the representative of the Law
Ministry would be able to tell us how
many  prosecutions are launched
against obscenity in the country. The
number may be at the most about two
or three a year because of the defect
in the section of the Indian Penal
Code which does not define obscenity.
Suppose we include it, it may not lead

185

to a gredt improvement over the pre
sent situation but if it comes as
weapon in the hands of th
Government or the concerned parties
to prosecute journals like the Indian
Observer, some good will be done
What is your reaction?

SHRI MULLA: T understand you,
Mr. Mani. You want to find some
provision by which this type of jour-
nals are prosecuted. But the law
remains where it is. Every person
who would be prosecuted after the
passing of this amendment can be pro-
secuted today. If you have it, it does
not advance anything. Any man can
be prosecuted to-day whe would be
liable to be prosecuted, after the am-
endment ig accepted.

CHAIRMAN: Mr. Mulla, you agree
with us and Mr. Mani that such
journals should be proscribed. What
would you suggest to make it more
definite and easy for the prosecution
to get hold of such journals or the
writers in these journals?

SHRI MULLA: I do not know how
the prosecutions have failed, I have
not seen those cases in which the pro-
secutions have failed. For example,
in regard to the cartoon that has bean
shown to me, I will be surprised if
a prosecution is launched and it does
not succeed. '

SHRY A. D. MANI; May I ask
him—I do not know if the representa-
tive of the Law Ministry could guide
us in the matter—whether there has
been any substantive case law, and
how many cases have been launched
on the advice of the Law Ministry in
Delhi where this Indian Observer is
printed? Can he throw some light
on the matter?

SHRI S. K. MAITRA: The repre-
sentative of the Home Ministry will be
able to give the statistical information,
But so far as I have been able to
gather from the files, I have found
that in most of the cases where it
was proposed to launch a prosecution,
the advice given by the Advice Branch
wag that the prosecution would not



succeed, angd therefore, on the basis of
that advice, no prosecutions were
launched.

SHRI A. D. MANI: Would it be
correct to say that there is no subs-
tantive case law also?

SHRI S. K. MAITRA: Case laws
are very few on this point,

SHRI MULLA: If the Law Minis-
try has finally decided the cases with-
out going to courts of law, it cannot
be said that the courts of law would
not have come to your help,

-

SHRI A. D. MANI: May I ask the
Law Ministry’s representatives here?
Suppose this amendment is passed, do
you think that in those cases where
the advice was not to launch prose-
cutions, you can advise prosecution on
the basis of this amendment?

SHRI S. K, MAITRA: I would like
to explain how this draft has been
prepared. The latter portion of this
draft is based on the test laid down
in the Hicklin’s case and that was
incorporated in the Jenkins Act of
1959, in the UK. The same test was
applied in Australia and America, The’
American Supreme Court found that
the test which was laid down in Hick-
lin’s case in the 19th century did not
go sufficiently far enough and that
something more was necessary. And
therefore, the American Supreme
Court laid down the test that if ac-
cording to the contemporary com-
munity standards, it appeals o the
prurient interests, then it is obscene.
In Ranjit Udeshi case our Supreme
Court said that if it is lascivious or if
it appeals to the prurient interests, it
is obscene, I have put in that test in
the draft, and I feel that that makes
the Section clearer than what it is
today. '

SHRI A. D. MANI: In the light of
what the representative of the Law
Ministry has said, it does make the
law stronger. It may enable the Law
Ministry to launch prosecution in
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. ‘strengthens their hands.

some cases where it could not be .Eione-
Would that be a substantive basis?

SHR1 MULLA: In the opinion of the
Law Ministry, this added amendment
But my
opinion is that the law ig still strong.
without this amendment. And when
the Law Ministry adviseg that there
were not sufficient grounds for prose-
cution I am unable to appreciate it.
After all they are the prosecutors.
They may feel that it strengthens their
hands.

SHRI A. D. MANI: Wouid you mind
if they give a trial?

Then, going back to Lady Chatterley’s
Lover, the objection to that book
which, 1 think, is a well-argued
objection, is that it uses four-letter
words which you and I would not use
in ordinary conversations. If the sexu-
al act is described in opprobrious-
terms it introduces into the minds of
those who read the book some revul-
sion and what iy happening is, because
of the so-called licence on the part of
literary artists, the standards of publin
discussion are being lowered. What is:
being written in Lady Chatterley’s
Lover is also being spoken in publie
platforms. There js considerable de-
pravity in public taste and corruption
of public mind by books like the Lady
Chatterley’s Lover. On that ground,
taking 2all relevant circumstances into
account, as per this amendment, that
book should be banned in India.

SHRI MULLA: So far as our Society
is concerned, I think it can be divided
into three big groups, firstly, the lower
group consisting of the poor people.
The poor people will not be shocked
by the use of these wordg even if they
understang it becauze when they sit
round, they use these words. FEven
their women-folk indulge in these
words and speak these words. Then
we come to the middle class. It ig the
middle class people who are the most
conservative in this matter and they
are shocked. They have different
ethical values and cultura] values. But
s0 far as the very rich classeg are con-



rerned, you will share my statement
that in their drawing-rooms, in their
conversations, if not exacfly these
four-letter words, something very
similar is being spoken, angd very free-
1y it is being spoken. So it is a sec-
tion of the community which is shock-
ed while a big section of the commu-
nity iz not shockeg by it.

SHRI A. D. MAN]: Mr, Mulla, since
vou mentioned about nudity being
obscenity in certain circumstances,
may I ask you a connected question
about a matter which has come up
repeatedly in our evidence, namely,
the public reaction to kissing in Indian
filmg with which we are also concern-
ed? When loop advertisements were
exhibited in Connaught Place, a Iarge
number of people—the matter was glso
raised in Parliament—objected to it
that it is obscene. Now what ig your
reaction as a poet yourself as a man
of art to kissing being depicted on
public screen, provided the actors and
the actresses concerned do not object
to kissing?

SHRI MULLA: We are living in a
country where we are not confineq to
only those things which are produced
in our country. The filmg which we
see, the dramas which we see, they
are not all staged by our people alone.
So if in the American films, or in the
British films you can see women in
arms and so on, I do not see any
reason why if the same thing iy wit-
nessed in the Indian films it is not
tolerated. It -does mnot shock the
people if they see it in the Waestern
films, but they will be shocked to see
it in the Indian films. Either thev
should see it or they should not see it.

CHAIRMAN: For the information of
you, Mr. Mani, and others, in . 1963,
out of 42 challans on obscenily 28
were convicted and in 1966, out of 28,
17 were convicted. So there is some-
thing going on.

SHRI MULLA: It depends on merits
of each individual case,

CHAIRMAN: And there are some
still pending, not yet decided.
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SHRI M. M. DHARIA: Mr. Mulla,
You say that thig picture, according to
you, will be obscene and the Editor
will not only be prosecuted but con-
vieted too. But I have not yet fol-

lowed how it would fall under obsce-
nity,

SHRI MULLA: The second cartoon
on the right is a definite atiempt to
excite the woman. That makeg it com-
pletely obscene,

SHRI M. M. DHARIA: The point is
that he can say that in this country of
ours we should have banned making
money through prostitution. But this
Government hag not done that so far.
Therefore, this cartoon is to expose the
palicies of the Government and there
is nothing wrong in it. It is for the
public good.

SHRI MULLA: So far as thes ques-
tion of public good is concerned an
offender always takes that plea. You
will never find an offender not taking
this plea because that is the only
defence open to him. After all, an
objective view is to be taken by the
courts of law and other members of
the community and their decisions
will be final.

SHRI M. M. DHARJIA: With my
limited knowledge of law—] have been
an Advocate and I have seen such
cases—I can say that such cases were
never convicted. N

SHRI MULLA: I do not know if
they can be convicted or not. I have
functioneq as a High Court Judge and
if a revision from conviction had come
before me, T would not have admitted
the revision.

SHRI M. M. DHARIA: One more
point. You know that obscenity has
not been defined in sections 292 and
203 or anywhere in the whole of the
Indian Penal Code. Of course, there
ig that section whereby fhese religious
things are that way exempted from the
operation of the law on oObscenity.
According to the case law, as hag been
well-established in our country, what



Diwan Chaman Lall ig trying to do is
to give that exemption to the pieces of
art, literature and all that. Now
it ig making the law more perfect.
Besides that, some of the Members
feel that we should also make an
attempt to define obscenity because
it has not been defined in the Act.
But, as you rightly said, our case
law hasg definitely decideq what is
meant by obscenity. According to
you what would be the best possible
definition of “obscenity”? You have
gone through it. Can you suggest
some amendment to the draft of the
Law Ministry that is before you?
Not today, you can give it in three
or four days,

SHRI MULLA: I will go through it
carefully and if it is possible to give
any suggestion I will give it. There
is one difficulty about it. As I gaid,
words like ‘“obscenity”, “ove” etc.
are such abstractions that an indivi-
duzl can define them according to his
own individualistic reaction. It is
very difficult to give a definition to
these terms which may be accepta-
ble to the community,

SHRI M." M. DHARIA: Certainly
it is very difficult to define “cbsce-
nity”, but we can create some norms
and guide-lines for the magistrates
and it is in this context that I re-
quested you to examine this draft
by the Law Ministry. We would
like to have your advice within three
or four days, before we prepare our
final report. We hope, Mr. Chair-
man, we shall get some suggestions
from Mr. Mulla during this time.

CHAIRMAN: We will consider it
today.

PANDIT S. S. N. TANKHA: May
I draw your attention to the pro-
posed amendment of Diwan Chaman
Lall? Kindly see clause 293-A as
proposed by my hon. friend and
mark the words “meant for nublie
good” in line 3. Do you or do you
not think that with the addition of
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these words in clause 293-A the
effect will be that the literature or
other things instead of being prohi-
bited will be retained by these
words?

SHRI MULLA: I think the words
used are capable of the meaning
that public good would be determin-
ed by the subjective approach Of
the artist and I don’t agree with this
because public good can only be
determined by a court of law or by
the representatives of the commu-
nity and the subjective approach of
the artist is not very material.

PANDIT 8. S. N. TANKHA: The
thing is that the publisher of the
journal ‘Observer’ maintaing that

what he is writing in this journal is
for the publie good, in order to bring
to light the defects of the society,
so that it may guard itse’f against
them. Therefore, people like him will
be excluded from the operation of
the section by merely saying that he
is acting for public good. .

SHRI MULLA: The word “meant”
may not be the correct word used
here because “meant” indicates
that the subjective appreoach of the
artist is also material. I think the
subjective approach of the artist is
not material at all. He may intend it
for public good but if the represen-
tatives of the peop’e or the courts of
law find that it tendg to corrupt the
morals of the people, then his inten-
tion is irrelevant and only the reac-
tion of the community is material.

DIWAN CHAMAN LALL: Msy I
draw your attention also to the fact
that we are dealing with works of
science, art and literature? T don’t
think that ‘Observer’ can be called a

_ work of literature,

' SHRI MULLA: We have known of

poets, at least several Urdu poets
who chafe under the present law.
But I don’t think the proper crite-

rion' would be the subjective satis-
faction of the artist’s mind,



CHAIRMAN. It may be a factor,
but it is not conclusive.

SHRI MULLA: It is not relevent
at all. In all social laws mens rea
is not a material thing at all. When
you play with dangerous weapons
you must be an expert. Otherwise
you do it at your risk.

PANDIT S. S. N. TANKHA: May 1
draw your attention to the proviso to
this amendment? “Provided that in
the event of any dispute arising as to
the nature of the publication, the opi-
nion of experts on the subject may be
admitted as evidence”. You have in
the course of your evidence said that
you are not in favour of any jury
being brought in to judge whether a
thing is right or wrong. But the
words here are “the opinion of ex-
_perts on the subject,” that is, experts
in literature, experts in science, ex-
perts in law. . .

SHRI MULLA: So far as the opin-
ion of the experts is concerned, if I
mistake not the words of section 45
of the Indian Evidence Act do already
permit the copinion of experts,

PANDIT S. S. N. TANKHA: Quite
right. :

SHRI MULLA: This only elucidates;
it dots not advance. Personally, so
far as the opinion of experis is con-
cerned, as I said in the very begin-
ning, it is very difficult to accept that
there is anybody who is an expert on
deciding whether a certain thing is
obscene or not. He may be an expert
writer; he may be an expert artist.
But if any artist says that in his opi-
nion a certain thing is obscene or is
not obscene, that would be just his
individual opinion. That would be no
contribution.

PANDIT S. S. N. TANKHA: You
are right in that. But it would be a
better guidance to have an opinion
from an expert rather than from a
lay man,
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SHRI MULLA: I may assure you
that T am not against this proviso.
But let me assure you that you will
have as many opinions as there are
experts.

SHRI M, P, BHARGAVA: Ng two
experts agree.

SHRI MULLA: Yes. There are
three types of witnesses—unreliable
witnesses, false witnesses and then
the experts . .

PANDIT S. S. N. TANKHA: Apart
from professional experts, supposing
a man of your calibre .,

SHRI MULLA: I would be only
voicing my opinion on this point.

PANDIT S. S. N. TANKHA: Quite
right. But it would be worthy oi
greater consideration than an opinion
of any ordinary person. Therefore, if
the opinion of eminent men is taken
by the courts, it will certainly carry
weight.

SHRI MULLA: Well, these opinions
when they are given may be con-
sidered, but more importance than
that should not be given to these
opinions. After all, the judge con-
siders these opinions, but it would not
be of much evidentiary value.

PANDIT S. S. N. TANKHA: Ulti-
mately the matter will rest with the-
judge himself; he need not be guided
by the opinion at all,

The third point is that you said you
would prefer a severer punishment to-
be provided in the law. Do you think
a sentence of five years or fine or both
would be adequate to meet the-
situation?

SHRI MULLA: I think five years-
would be adequate.

PANDIT S. S. N. TANKHA: And
fine? .

SHRI MULLA: Yes.

DIWAN CHAMAN LALL: And-

confiscation of the machines?



SHRI MULLA: As a matter- of fact,
I should suggest that in this type of
cases, especially dealing with papers,
if you want to stop this type of pub-
lication, in the first instance, you may
get them convicted, but in the second
instance you may also have this type
of penalty, that their licence to have
the paper would be taken away.

PANDIT S, 8. N, TANKHA: Your
view is that the matter should not
be placed in the hands of magistrates,
but men of greater experience in law
should judge these matfers. Do wyou
think that if we provide that a Ses-
sions judge should try . ..

SHRI MULLA: You may make it
an offence triable by the Sessions
- court. '
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CHAIRMAN: We are very grateful
to you, Mr. Mulla. On my behalf
and on behalf of the Committee, I
thank you very much. Your evidence
has been very helpful and I am sure
it will guide us and we will be bene-
fited by it in coming to our final
conclusions.

SHRI MULLA: I am very grateful
to vou, gentlemen. I wish I could
have been of more assistance to you.

CHAIRMAN: You may please take
a copy with you and if by tomorrow
yvou think there is anything to be
added or subtracted or modified, you
can send it to us by tomorrow. We
will feel much obliged.

(The witness withdrew a¢ this stage).
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Shri G. S, Pathale was called in)

CHAIRMAN: Shall we begin? Mr.
Pathak, I thank you very much for
coming before this Select Committee,
I am sure your statement, in view of
your long association with law and
with public life, will be very helpful
in enabling us to come to our conclu~
sions, I suppose you know that we
are dealing with sections 292 and 293,
regarding which our friend, Diwan
Chaman Lall, has brought an amend-
ment, This amendment has got two
aspects. Some of us feel in view of

the fact that science, art and litera-.

ture should have free scope, that the
present provisions might hit and be
a stumbling block in the way of free
expression, There is also a view that
there is a lot of filthy literature, if
you call it newspaper and things like
that, which are currently seen, and
that the present provisiong of law, so
far as we could see, and so far as the
administration also feel are such that
they are not able to get hold of sush
persons who are issuing such un-
healthy literature. So we would like
you to tell us, in view of these two
facts, how far the present law should
be liberalised, and. how far it should
be tightened. You have perhaps also
seen the draft which the legal secre-
tariat has made, and we would like
to have your valuable advice on that
draft as well. Yes, Mr, Pathak.

SHRI G. 8. PATHAK: Mr. Chair-
man, Sir, I am very-grateful to you
for allowing me to come to this fable
and try to help this Committee in the
way in which it is possible for me to
help it.

Mr, Chairman, Sir, in my opi-
nion the present Secion is not a stum-
bling block as you had been pleased
to express it as one of the views, nor
will the amendment make it easier to
get holq of persons guilly of commit-
ting the offence of obscenity. {S.ccord-
ing to my thinking, the existing Ia_w
is clear and comprehensive, and it is
not necessary to amend it in the way
in which it iz being sought to
be amended by my hon. friend, Diwan
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Chaman Lall, He seems to be of the
view that considerations of public
good and bona fide persons of art,
science, ete. should be an exception
to section 292, Now my reading of
the law as it exists today, ang as it
has been interpreted by the Supreme
Court, is that considerations of public
Eood or social purposes are relevant
considerations under the existing law'
itself, and even now it is open to the
accused to set up, by way of excep.
tion, a plea that the book or the arti~
cle he has produced was intended to
serve public good ang that he was
merely fulfilling bona fide the pur-
poses of art, science, etc. Now, the
Supreme Court, in its decision on
‘Lady Chatterley’s Lover’ ., . .

CHAIRMAN: I suppose you have
read that book, Mr, Pathak,

SHRI G. S. PATHAK: Yes, I have
read it. I have read the unexpurgated
edition also, but that I did when I
was in the United States, not here,
several yearg back, Now, this ruling
of the Supreme Court lays down that
where there is the question of Dropa-
gation of ideas in the public interest—
I am giving the substance of it—then
if public interest preponderates over
the possibility of obscenity, public in-
terest will prevail. ‘The Supreme
Court angd other courts had cited the
instance of medical books, which con-
tain many details on sex matters,
which if dissociated from the public
good or the social purpose of educa~
tion or from the scientific purpose,
might be objectionable, Now, the
Supreme Court has -also said that
where art and obscenity are mixed,
art must be so preponderant as to
throw obscenity into the shade or into
the shadow, as they say, and while
balancing the demands of art against
what appears to be obscenity, national
standards—I am quoting the Supreme
Court when I am using the expression
‘nationa) standards’—have to be borne
in mind. Therefore, there is always

" a clash in such caseg where art is

mixed with sex matters, clash between
social purpose and sex mafters, It



is for the court to decide which, in
the circumstances of the case, prepon-
derates. If it appears that in order to
subserve the social purpose any ten-
dency which may flow from the re-
presentation of sex is not so material,
then in that case the court will hold
that social purpose must be subserved.
Even though there might be some
slight tendency in the evil direction,
the social purpose must preponder-
ate. On the other hand, if it appears
that the tendency is towards creating
depravity or creating immorality, then
that tendency must be checked, Ac-
cording t{o the present law it is for
the courts to judge whether the social
purpose preponderates in a particular
case or whether the tendency is to-
wards immorality. That is the law
here. Now, if the law, as I stated
takes into account the social purpose,
public purpose, also takes into ac-
count the bong fide purposes of art,
science, literature, etc., then it does
not appear to be necessary to make a
law by which publiec purpose or pur-
poses of art science and liferature
have to be protected because it is
already there. Now thai it is there
would appear from thé Supreme
Court’s judgment. The Supreme Court
has stated that in England at one time
obscenity was prevented by common
law. Later in 1857 the law was made
into a statute, In 1868 there was a
case known as Hicklin’s case and in
that case obscenity was defined. The
Supreme Court says that that defini-
tion has been accepted by the High
Courts in India and the Supreme Court
says that although the world has mov-
ed very far from what it was before,
that test stands valid today. That is
what the Supreme Court has - said,
Now, therefore, I think that the com-
munity standards or national stand-
ards—the Supreme Court used both
the expressions—are a very relevant
factor in these matters. It is for this
reason that, although thig very book,
“Lady Chatterley’s Lover”, received
a different treatment both in England
and in the TUniteg States, in India
that was not allowed to be put in the
public market, Section 292 was ap-
plied to that case and the Supreme
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Court upheld the judgment of the
Maharashtra or Bombay High Court.

‘CHAIRMAN: Do you approve of
that judgment?

SHRI PATHAK: Yes, absolutely.
Now, I say there are other reasons.

SHRI A. D. MANI: Not approved.
The Supreme Court is a superior body
and there is no question of approval.

SHRI BHUPESH GUPTA: We do
not accept it here.

SI—IRi PATHAX: The word ‘ap-
prove’ was used by the Chair and I
did not want to contradict the Chair.

I did not use any expression of my
own.

SHRI M. M. DHARJA: The Com-
mittee should not fee] that you are
disapproving the Chairman.

SHRI PATHAK: There are one ol
two more reasons why I think that
no amendment of this kind should be
approved by thig Select Committee.
One is that this very question was
considered by the Select Committee
in the year 1925 and the Select Com-~
mittee said they were opposed to ex-
lending the scope of the exception
which they made in that year, This
you will fing in page 2 of the thinner
collection of papers here, this is quot-
ed. I am merely stating the fact. If

1 am wrong, Diwan Chaman Lall can
always correct me,

Then another reason why I am in-
clined to oppose this Bill is that the
view which has been expressed by
some people to whom the matter was
referred for opinion that it is not de-
sirable to extend the scope of the ex-
ception seems to be correct. The Sup-
reme Court’s decision, which is a re-
cent decision of 1965 in my view re-
flects the national standard or the
community standard, and when ac-
cording to the consistent decisions it
has been helq that the Court is the
ultimate judge of whether any parti~
cular matter is obscene or not, then
in cases where public opinion has



<changed, where views of the commu-
nity on sex matters have become more
liberal if I may use that expression,
then it is for the Supreme Court on
the evidence before it or on the know-
ledge of such notorious facts as it has
to take into account the change in the
conditions which have come over the
- society, and such g situation is taken
care of by the fact that the ultimate
judge of the question whether any
particular matter is obscene or not is
the highest Court in the land.

‘What object will this Bill fulfil? The

objects and reasons say that there is.

a lacuna and it is necessary io fill the
lacuna so that the law may be brought
into conformity with modern practice
in ecivilised countries. To my think-
ing there is no lacuna in the law.
What may be obscene foday may not
be obscene tomorrow. That would
depend upon the national standard
which might change, the community
standard which might change, That
has got nothing to do with the law,
and the attempt seems to be that those
standards should change; that is to
say, we have to bring into line our
thinking with the thinking of civilised
countries,

CHAIRMAN: You mean by civilis-
ed, modern countries?

SHRI PATHAK: The word used
js “civilised” in the objects and rea-
sons, 'Therefore, I should think that
it is not a change in the law that is
required. It may be that a change in
the thinking may be developed, If
the object is to bring our thinking on
sex matters into line with the think-
ing in other countries, then that ob-
ject could be better fulfilied by means
other than introducing a2 change in
the law.

I also agree with the view which
has been expressed by some persons
who have expressed their views in thfs
matter, although I am not using their
language that there might be some
confusion in thinking if we amend the
law, People might think that the
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Parliament wanted to depart from
what has been laid down by the Sup-
reme Court. If Parliament by passing
this Bill does not seek to depart from
what the Supreme Court has laid
down then in that case there is no
necessity of changing the law. If Par-
liament wants to emphasize what. the
Supreme Court wantd to say, even
then there is no necessity to change
the law. I do not think that any am-
biguity has arisen from this judgment
or that there is anything in that judg-
ment which is in conflict with the
view taken by Diwan Chaman Lall
The- view axpressed in the language
of the amendment is that there should
be a requirement of public purpose,
public good as it has been termed or

bona fide purposes of art, science and
literature.

SHRI A. D. MANI: If I may just
interrupt, you perhaps do not have
the background of " the discussions
which precedeq this draft. The re-
presentative of the Law Ministry said
yesterday that in many cases, for in-
stance, the “Observer” which is a
scurrilous journal they were not in
a position to advise prosecution. The
second point that we considered yes-
terday with reference to this draft is
that now obscenity cases are tried by
the lowest courts.

SHRI PATHAK: I say we will be
defeating that very purpose if we pass
this amendment. ¥ you want to
cateh people who are guilty of com-
miting obscenity, you cannot catch
them by enlarging the exceptions for
escape, o .

CHAIRMAN: How to tighten it?

SHRI PATHAK: That is a different
matter.

CHAIRMAN: We are considering
both.

SHRI PATHAK: 1 thought—that
is what the letter said—that we were-
considering this amendment. I have
not considered the question in what
different manner . ..



SHRI M. M. DHARIA: We have
decided to send the draft to the hon.
witness.
has received the amendment.

SHRI PATHAK: I am not aware
of that because the letter sent to me
mentioned only the amendment. There
are two questions that should be kept
apart. One, the question of the am-
endment of Diwan Chaman Lall. That
amendment will not help the State in
catching the guilty any better than
the present law does because the am-
endment seeks to create an exception.

‘That exception might be availeq of by
the accused, That would be a legis-
lation which may assist the accused.
That ig not a legislation which makes
the law against the accused more
stringent.

SHRI M. P. BHARGAVA: It will
facilitate matters if Mr. Pathak sees
the latest amendment; then his opinion
will be valuable,

SHRI M. P. BHARGAVA: Now,
what is before the Committee is the
latest amendment,

SHRI PATHAK: It says:—

“For the purposes of sub-section
(2), a book, pamphlet paper, writ-
ing, drawing, painting, representa-
tion, figure or any other object,
shal]l be deemed to be obscene if it
is lascivious or appeals to the pru-
rient interest or if its effect, or
(where it comprises two or more
distin]ct items) the effect of any cne
of ity items, ...”

Now, this is nothing but a repetition
of what the Supreme Court has said.

SHRI M. M. DHARIA: I would like
him to go through the whole of the
amendment, '

SHRI A. D. MANI: As a lawyer,
he smells the amendment and speaks,

SHRI M M. DHARIA: We have
also expressed regarding punishment,
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I do not know whether he -

conviction and al]l that in the Ilatter
part of it.

CHAIRMAN: That enhances the
punishment,
SHRI PATHAK: I am reading it.

I will dea] with it one by one.
Now, the first object is this—

“For the purposes of sub-section
(2) ...5see ¢r hear the maiter
contained or embodied in it.”

This is nothing but what the Sup-
reme Court has said and I do not
think any amendment is necessary
when the Supreme Court has describ-
ed what obscenity is,

CHAIRMAN: Is there
wrong in putting it here?

anything

SHRI PATHAK: In principle, you
do not do it uniess there is any am-
biguity in the law. When some court
in India hag ever said something
which is contrary to what the Sup-
reme Court has said now, certainly
You can amend it in order to remove
the ambiguity, But I have never
heard of any amendment being made
merely to repeat what the Supreme
Court has said.

CHAIRMAN: The difficulty was—
you know, you were the Law Minis-
ter—that it was told that the law was
not sufficiently stringent enough. That
is why we have brought forward this
definition so that we will give an idea

- and direction as to how the legisla~

five mind works.

SHRI PATHAK: It is not on ac-
count of any ambiguity in the word
‘obscenity’ that people were not
brought to book or that people escap-
ed punishment. It was not on account
of any ambiguity in the concept of the
word ‘obscenity’. This concept of
obscenity has come from 1868. The
Supreme Court has said it, all the
?Iigh Courts in India have followed
it; we approve of it, No court has
ever said that that concept is wrong.



If any court had said that, it would
be necessary if the State had failed on
account of the fact that the word
‘ol_)scenity' was not there or that it
failed on account of the fact that it
could not prove the case of obscenity.
If- what the Supreme Court hag not
given in the description of obscenity is
?bscene, then I could have understood
it, because in principle unless you
find some ambiguity somewhere there
is no necessity for legislation. Since
1868 in India there has not been a
single court which has departeq from
that view and every court in India has
said that they follow the definition
given in the Hicklin's case in England
in 1868. The Supreme Court has said
that that has been the law and they
approve of it. Obscenity has not been
defined clearly. But everyone knows
what obscenity is. People may have
different views. about it. But there is
no question that the meaning is clear.
The tendency to deprave is the test
and that is what the Supreme Court
hag said and that is coming since 1868.
I am opposing this simply on the
ground that there is no necessity for
it. The word ‘obscenity’ may be a
little elastic, But the judges will al-
ways understand what obscenity is be-
cause they are the ultimate judges of
the quality of a particular. article or
book on which they have got to pro-
nounce their judgments.

Now, at page 2—

‘(i) for the words “with impri-
sonment of either description for a
term which may extend to three
months, or with fine, or with both”
substitute “on first conviction with
imprisonment of either description
for a term which may extend to
two years and with fine which may
extend to two thousand rupees, and,
in the event of a second or subse-
quent conviction, with imprisonment
of either description for a term
which may extend to five years and
also with fine which may extend to
five thousand rupees.”’

in your "making

1 have no objection :
as you like by

the law as stringent

en!lancing the punishment, But to-
doing things which may create excep—
tions in favour of the accused, I am-.
opposed. I am not opposing enhance--
ment or increasing the sentence.

“This section does not extend to—

(a) any bobk, pamphlet, paper,.
writing, drawing, painting,—repre--
sentation or figure— :

(iy the publication of which is-
proved to be justified as being for
the public good on the ground that .
such book, pamphlet, paper, writ-
ing, drawing, painting representa-
tion of figure ig in the interests-
of science, literature, art or learn-
ing or of other objects of general
concern, oOr

(ii) which is kept or used bona.
fide for religious purposes.”

I believe that for religious purposes:
the exceptions already exist.

CHATRMAN: Previously, it was
only ‘for religious purposes’. But we,
have included science, literature and
art in these exceptions.

SHRI PATHAK: I am opposmg.
this on the groumd that I have al-
ready mentioned viz, all this public
good—the interests of science, litera---
ture, art, etc—is already covered by
the existing law. The Supreme Court
has said that it is open to the accused
to take the plea that he is doing it for
public good, it is open to the accused
to say that it was a work of art. And’
rien therquestion will arise which the
court will have to adjudge, ~Where
some matter, sex matter, is mixed up-
with art, what should the court do?
Now, if you make these exceptions,
they may create an impression that
even apart from the balancing as bet-
ween the requirements of art and sex
matters, the moment the accused says’
that he has done it for the spurpose’
of art, he is safe.

SHRI A. D. MANL:
prove it,

No, he must:



CHAIRMAN: It has to be adjudg-

SHRI PATHAK: I would appre-
ciate it if I were to be told that under
‘the existing law it is not open to the
.accused to say that he is doing it for
the purposes of art or that he has
'.done it for social good or public good.
1 will accept that.

CHAIRMAN: Mr. Pathak some
witnesses came from Maharashtra.
“They said that in some cases the writ-
.2r's were under a handicap and they
Telt that this provision, without any
.vxception, creates difficully.

SHR]I PATHAXK: Therefore you
awre removing the handicaps from the
way of the writers? You are not mak-
ing the law stringent against writers
-of such things?

CHAIRMAN: As I told you, libera-
lisation ang being stringent. When
'Y mentioned this, I gave you the opi-
nion of those who want to liberalise
it.

SHR] PATHAK: I am accepting it.
“Liberilise it ag much as possible. But
you should not liberalise it in such a
‘way that those who are guilty of ob-
-scenity should have a larger latitude.
‘That should not be the case. You have
got to keep a balance between the
right to freedom of expression and
speech and the requirements or inter-
-ests of decency and public morals. T
-am using the word of article 19(2),
and that is balancing. To give a grea-
-fer emphasis to one side would be to
«disturb that balance, when the balance
-itself has got to be determined by the
-court.

CHAIRMAN: But the exception alr-
-ready existing in the section, do you
.approve of it? Yes,

SHRI PATHAK: Yes.
F
CHAIRMAN: Not science, ete.?

SHR1 PATHAK: The Supreme
<2ourt has said—where there is pro-
->agation of ideals opinion and infor-

.
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mation of public interest, books, etc.
may not be conisidered obscene. My
point is this that since it is already
there it will be a superfluity which
may create some misapprehension if
you introduce it.

DIWAN CHAMAN -LALL: Lady
Chatterley’s Lover was banned.

SHRI PATHAK: Lady Chatterley’s
Lover was banned for {wo reasons.
One, the Supreme Court says “No plea
of public good was taken in that par-
ticular case”. It could be taken; it
was not taken. Two, there was no
question of social purpose in that
book. That was done by Lawrence to
propagate his ideas on sex matters.
It is not necessary that every idea of
sex matters promotes social good. It
says that where there is' propagation
of ideas, opinions etc, in public inter-
est, it may not be considered obscene
even though it may be considered im-
modest. Then on page 839 of the L.L.R.
the Supreme Couri says:—

“We can only say that where ob-
scenity and art are mixed, art must
be so preponderant as to throw the
obscenity into 3 shadow or the ob-
scenity is so trivial and insignificant
that it can have no effect and may
be overlocked. In other words,
treating with sex in a manner offen-
sive to public decency and morality
{and these are the wordg of our
fundamental law), judged of by our
nationa] standards and considered
likely to pander fo lascivious, pru-
rient or sexual precarious minds,
attempts tp bowdlerize all liferature
and thus rob speech and expression
of freedom. A balance should be
maintained between freedom of
speech and expression and public
decency and morality but when the
latter is substantially transgressed,
the former must give way.”

So where the charge is under section
292 the pieces of art, literature or
science relevently fall for considera-
tion in a court of law. And so is the
question of public good. But all the

amanmiinh



factors have to be taken intg consi-
deration. A balance has to be struck
between the demands of public mora-
lity as against these other factors.

An exception has to be made for '

religious matters. In 1925 an excep-
tion was considered necessary because
they place religion on a higher
pedestal. There is no doubt about that.
But so far g5 all the other matters are
concernsd there are just 3 few of
those factors which, according to deci-
sions, appropriately fall for considera-
tion when the charge under the un-
amended section 292 is made, There-
fore, it is mot necessary.

Then “Any ancient monument with-
in the meaning of........ » I have no
objzction to “monuments”,

Then I have no objection to sub-
section (c).

Then New Clause 3.

CHAIRMAN: We are giving powers
to the Sessions Judge.

'SHRI PATHAK: We have no ob-
jection.

'SHR1 A, D, MANI: I want to ask
him a clarification. Any person who
vends thig thing 1s liable to be punish-
ed with conviction of seven years or
with fine to the extent of Rs. 5,000,
Now a newspaper boy is mot only a
person who not only vends but he
earns his livelihood by vending this
thing: he sells it not knowing what is
contained in it. The economic con-
ditions are so bad that many people
have become hawkers just {0 eam
some money. Would you like t¢ pres-
cribe 2 punishment of seven years for
such 3 man because a man who vends
it in an ordinarily commercial way
would also have a sentence of seven
* years? N

SHRI PATHAK: The punishment is
maximum, It is open to the court to
reduce the punishment., Now if there
is an innocent hawker, 5 poor boy, no
court is going to award him Seven
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years. But if the author himself goes:
about selling how much does he get?
He should get seven years. Therefore,

this should be left to the discretion of |
the court,

DIWAN CHAMAN LALL: What do -
you suggest should pe done in arder

to protect works of grt, literature and .
stience?

SHRI PATHAK: I think such works:
of art, literature and science are:
already prolected under the existing.

law. They do not need any further
protection.

‘DIWAN CHAMAN LALL: If it is-
merely the opinion of the Judge, the-
Judge may in one ¢ase agree With you'
while in another case he may disagree:
with you. The Judges of the Supreme
Court have disagreed with Lady-
Chaiterley’s Lover, It is not banned
in America. It is mot banned, since:
the amendment was made, in England,.
and yet it is banned in India. What.

. do you suggest should be done?

SHRI PATHAK: I would prefer the:
ultimate decision of the Judges to my.
view or to any other view because
there must be some  finality in these
matters, There is difference of
views in human affairs. Opinions:
would vary from man to man. But
where there is the question of the
liberty of the citizens, where there
iz the question of somebody receiving
punishment, there we must leave it
to the Judge to decide ultimately. I
cannot be a proper evaluator of the
situation im such matters.

DIWAN CHAMAN LALL: There-
fore, you would agree that all law
should be abolished and left merely
to the whims of the Judges of the
Supreme Court,

‘SHRI PATHAK: I neither agree
that all law should be abolished
nor do 1 agree that Supreme Court
Judges are whimsical.



CHAIRMAN: But doyouleave any
.scope for Legislature in a case where
the law is ambiguous, in cases where
Parliament decides that this decision
+of the Supremg Court has to be re-
verseq and the view of the law taken
"by the Supreme Court is not the
.correét view? I say that the legis-
lators should not intervene where the
Supreme Court has not departed from
any thinking which the legislators mnay
have. We should not consider it
simply because in England or in
.America, the courts there have taken
:a different view. It is our national
character, our community standard
which must override all other con-
- siderations.

DIWAN CHAMAN LALL: You
-talked about national standards, com-
munity standards. Have you ever
visited Khajuraho or Konark?

SHRI PATHAK: Yes I may or
"may not have visited but I know that
there are such engravings or such
- seulptures which may appear to be
nude, I have seen their paintings; 1
have seen their pictures, I have seen
-all that, but I have not yet come across
a man who has become depraved by
seeing them, )

DIWAN CHAMAN LALL: Have you
not really visited Konark, the chariot
temple there? Konark is 3 few miles
‘from Bhubaneswar and the sculpture
“there is the most obscene type of
-sculpture that I have ever seen in my
“life,

SHR] PATHAK: Then that must be
-obscene,

DIWAN CHAMAN LALL: Talking
about our national standards, our
-national standards take their cue from
*soulptures of that particular type . . .

SHRI PATHAK: No, I don’t
-agree. Many, many years have passed
-since then and I don'’t aceept the view

that wihgtever has happeneg in the
past determines our thinking today.

. DIWAN CHAMAN LALL: Now you
know Dr. Mulk Raj Anang brought
_gut a .book in Czechoslovakia contain-
‘Ing pictures of the sculptures of
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Khajuraho and Konarak. That book

has been banned ang not glloweq
entry into India,

SHRI PATHAK: Well, I am
glad to know that. - I don't know

because according to their standards,
Czxchoslovak standards , .. stand-
ards , ., .

DIWAN CHAMAN LALL: It is not
banned there, it is banned here.

SHRI PATHAK: Then I am very
happy. But we have to judge each
case on its own merits. We can't
draw several inferences from any
situation, if I may yse that expression,
or argue from one case to another and
say we have must make a law. 1f Di-
wan Chaman Lall could have
pointed out any decision of any court
which might have come into conflict
with the definition of obscenity as
it exists today or with the concept
as it exists today, then that would
have been an occasion for altering
the law by legislation. Simply be-
cause Diwan Chaman Lall holds the
view or I hold the view that a parti-
cular thing is obscene, that does not
matter. That does not mean that the
law should be changed, Mr. Justice
Hidayatullah hag said in the judg-
ment itself that the question is not
about the definition. The question IS
that many people wil] think different-
ly about the same matter. Some peo-
ple will think it is obscene; some will
think it is not obscene. But that
the thinking and the background of
the people themselves. That has noth-
ing to do with the question of def-
nition of obscenity.

DIWAN CHAMAN LALL: =S¢ fhe
definition should be left to the indl
dual opinion of the judge?

SHRI PATHAK: That is w;:::
the Supreme Court has said. o

is what the Indian High Co .
said ever since 1868 without oné di

senting voice.

DIWAN CHAMAN LALL: T

law was made by the British?



SHRI PATHAK: I believe in 1925
the British made the law. From that
I am inferring it.

DIWAN CHAMAN LALIL: You
have not seen the debate on this par-
ticular measure?

SHRI PATHAK: TNo.

DIWAN CHAMAN LALL: Mr. Jin-
nah took your point of view. There
were certain books which were cited
by me 1n the legisiature and Mr. Jin-
nah took your point of view and said
“You leave it to a policeman, leave
it to a third class magistrate to decide
what is obscene and what is not ob-
scene.” Then one can go to the High
Court and then to the Supreme Court,
I asked him while he was speak-
ing whether he had seen Rousseau’s
Confessions, a3 book that was equiva-
lent to Lady Chatterley’s Lover at
that time. We cited La Garconne. We
referred to the Canticles of Solomon.
1 don’t know if you have read the
Canticles of Solomon. Bernard Shaw
is alleged to have said that he would
rather strangle a daughter of seven-
teen years of age, his own, than allow
her to read the Canticles of Solomon.
And we cited many other things. Now
the point that I want to ask you is:
How can you help us to give a direc-
tion to the judges of the High Court
and the Supreme Court and to all
other judges dealing with obscenity
to examine works of literature, part
and so on? Can you help us in any
way?

SHRI PATHAK: The Constitution
requires that there should be a
balancing of freedom of expression with
interestg of public decency ang mo-
rality, Now the question requires me
to help the legislators in the protec-
tion of freedom of expression of
works of art, which is one method of
expression. But the Constitution re-
quiries a balancing. The Constitution
says that a law can be made to pre-
vent breach of decency. That is arti-
cle 19(2). We can’t think of protec-
tion of works of art, that is freedom
of expression, ignoring the require-
ments of public decency and morals.
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They have got to be weighed in the
scales. And the question if I have un~
derstood my distinguished friend
right, would require me to protect the
art that is freedom of expression. But
the Constitution does not give protec-
tion to expression or to art without
reference to the requirements or the
demands of decency and morality and,
therefore, I can’t answer a question.
I am saying it with the utmost res-
pect, which disregards this balancing.

DIWAN CHAMAN LAIJI: Keeping
this balancing in view, can you not
point to something that you can sug-
gest to us which would be effective in
guiding the judges to decide the cases
of this nature like Lady Chatterley’s
quer.

SHRI PATHAK: The judges so0
far have never been in any difficulty.
They have consistently taken one
view. Therefore, in my humble opi-
nion, they do not require guidance.
But if the Parliament feels that there
is any discordant note anywhere
and there is g clash of judgments, then
of course we can give them guidance.
But so far I have not been able to
find any conflict of authority or con-
flict o view so far as the definition
or concept of obscenity is concerned
among the judges and I would loath
to volunteer guidance where they
don’t stand in need of guidance, and
reading of the judgments does not
show that any guidance is necessary.

DIWAN CHAMAN LALL: And yet
the fact remains that TLady Chatter-
ley’s Lover is free to sell itself any-
where in Europe, anywhere in Ameri-
ca, and yet not in India.

SHRI PATHAK: Yes, and the fact
remains also, with respect, that the
decision of the Supreme Cowrt in In-
dia may take a view different from
what the English courts take, or what
the American courts take because In
such matters, the Supreme Court was
right in saying that it is the commu-~
nity standard or the national stand-
ard which has to be taken into consi-
deration, and today, national interest



would not become world interest; it
"has pot become identified with world
interest. It may be that mnational
standard in one country may be very
different from national standard in
another country; the whole back-
ground may be quite different, Things
which are looked down upon with dis-
favour in any particular country
might, in another country, be treated
as things of daily occurrence, as daily
" happenings. '
DIWAN CHAMAN LALL: You
have read Kama Sutra?

SHRI PATHAK: I had ne occa-
sion to but there has been the case
about Kamy Sutra and it has been
said in that case that thereare no. ..
vou will read it from Ratanlal’s Law
of Crime; this is mentioned there; it
is not necessary to read the book in
every case, but there is a decision on
‘this Kama Sutra jtself. I may have
to devote more time if I &m to dilate
on it.

DIWAN CHAMAN LALL: 3 think
the reason as to why Lady Chat-
terley’s Lover’ was nof banned in
Great Britain was the existence of
"this particular amendment. This
amending ]aw was passed in England
in 1954 and then the case started.
When the said law was on the legisla-
tive anvil as a Bill, immediately then
the publishers decided fo publish one
million copies of ‘Lady Chatterley's
Lover’, and before they could put it
out on the market they were prose-
cufed; the prosecution followed the
passing of this amendment by the
House of Commons and House of
Lords. Now what I am suggesting is
this. Can you not help us, guide us
in regard to the saving of works of
art, literature, science, ete. etc. which
may be of a kind like TL.ady Chatter-
ley's Lover’ or like Havelock’s, Ellis’s
or Freud’s etc. etc. They have all
been saved by the amendment of the
law in 1954 in Gerat Britain.

SHRI PATHAK: I shay divide
this question into two parts, one be-
ing as to how they were saved in Eng-
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land. I have not studied the pro-
ceedings of the English court; my
friend, Diwan Chaman Lall  might
have studied them, and he might be
in g better position to tell you what
was the ground on which the court
proceeded. But so far as I am con-
cerned,, I think that there was a trial
by jury. The judge gives the law to
the jury, and the jury in the end says
whether the matter is obscene or not
obscene, The court then does not
come into that matter again, and most
probably the jury returned—that is
my  recollection—a verdict of ‘not
guilty’. So far as the law is con.
cerned, it you find from the charge
to the j that the judge said that
you pronounce a verdiet of acquittal
only if there is an exception of this
kind; otherwise you ignore the ante-
cedent law, or you ignore the decided
cases, the Hicklin’s ease which would
show that it ig the tendency towards
depravity which is the test then I
would be prepared to accept Diwan
Chaman Lall’s observations, So far as
helping the art is concerned, I am not
prepared to help Lawrence’s book

‘Lady Chatterley’s Lover. After
I read it, I threw it away.
I did not %bring it to India

because I did not want anyone of my
family to read it.

DIWAN CHAMAN LALL: You
have read Ulysses.

SHRI PATHAK: 1 have read its
extracts. I have not read the original
book ag I had many other things to
de in life.

DIWAN CHAMAN LALI: The
trouble is that this is a matter of li-
jcerature and some of us are interested
in literature.

SHRI PATHAK: T am a Master of
Arts in literature but there are so
many books other than this Ulysses,
other than these books of a doubtful
character, .

DIWAN CHAMAN LALL: When
you took the Degree, Ulysseg was not
born at that time.



SHRI PATHAK: There were other
books written at the time,

‘DIWAN CHAMAN LALL: Ulysses
came to be written much later than
that time.

SHRI PATHAK: T am saying about
such books; I am not bothered about
Ulysses or any other.

DIWAN CHAMAN LALL: There-
fore now the position is as stated in
my amendment and the proviso there-
of in this:—

“Provided that in the event of
any dispute arising as to the nature
of the publication, the opinion of
experts on the subject may be ad-
mitted as evidence”

Now experts were taken in, experts
on literature were taken in, and they
gave evidence in this case of ‘Lady
Chatterley’s Lover” angd it ig mostly
‘wased upon their evidence and the
cross-examination of these witnesses
that the direction was given for its
acquittal.

SHRI PATHAK: Now these words
“experts on the subject”; what is the
meaning of “subject”? Does the
“subject” mean obscenity?

DIWAN CHAMAN LALL: Litera-
ture, science, art etc.

SHRI PATHAK: For that there is
Section 45 of the Evidence Act, which
provides for admissibility of evidence
on points of art, science and foreign
law. If you think that a question
arising out of literature is not cover-
ed by this then you may amend the
Evidence 'Act, the Section 45; I have
no objection to that. But it is other-
wise, if the ‘subject’ is something big-
get than art, science, you could have
experts on matters which require ex-
pert knowledge, like art, like science,
like foreign law as has been men-
tioned in Section 45 of the Evidence
Act. But you cannot have experts on
everything. If you want to extend
the scope of Section 45 of the Evidence
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Act, if you think that literature is not
c_;overed, I have no objection to enlarg.
ing the scope of that Section. But [
have gerious objection 16 anybody
being called an expert on ‘obscenity’

and his evidence taken ag authentic
evidence,

SHRI M, P. BHARGAVA: What
would you do with such people who

want to call themselves experts on
this?

SHRI PATHAK: They can please

ih.emselves and they can please their
friends,

PANDIT S. S. N, TANKHA: Mr,
Pathak, asfarasIam concerned—I do
not know what the gther Members of
the Committee think about it—I am
concerned not with the liberalisation
oi the law, but I want to make it
stricter, to award deterrent punish-
ment, I do not know whether you
are aware of the fact that the weekly
published. from Delhi known as the
“QObserver” has been published for the
last several years and it is a very
dirty paper, The Home  Ministry
made several attempis to get the paper
proscribed. The editor and publishe1
of that paper was also arresteg at
various places, in Bengal and other
places, but ultimately he was let off,
because it was found that the law
was inadequate to punish him. There-
fore, as far as I am concerned, my
view is'that there should be a stricter
law and to make that stricter I would
like you to help us in finding out ways
and means for throwing off such papers
as the “Observer”. From that point
of view, I would like to know what
suggestions you can offer.

SHRI. PATHAK: This is a matter
which requires intensive research. So
far as the judgments are concerned,
judgments of the High Courts and the
Supreme Court, I have not seen any
defect in any of those judgments
which might be responsible for the
acquittal of such people. It may be
that it requires a very intensive study
of all those judgments. It may be that
on some question of fact he might
have been acquitted,



CHAIRMAN: But you will remem-
ber Mr, Pathak that the Law Ministry
has advised that under the present
law it is not possible to actually pro-
secute such papers.

SHRI PATHAK: I do think the
Law Ministry will be able to tell you

how the laywy could be made more
effective.

CHAIRMAN: They were consider-
ing that.

SHRI PATHAK: Let us wait,

CHAIRMAN: Would you give us
some suggestions?

SHRI PATHAK: As I have fold
vou, the proper way of dealing with
this matter will be to study the cases
which have resulted in acquttals.
Then, you will find whether there is
any loophole in the law or any defi-
ciency in the law, which is responsible
fcr the acguittals, If it is op some
question of fact or the effect of 1the
particular article which might have
resulted in acquittal, you have got to
examine that. Unless you examine
icopboles, unless you examine the
judgments in order to see whether
there is any loophole or deficiency.
you will be groping in the dark. That
is my submission. If the Law Minis-
try is already engaged in this task,
then I would like this Committee to
eipress its view that this task might
be completed ang greater intensity
nught be used in this matter, because
il i= 2 matter which would require
change in the law which is exisung
in India for many, many years, for
aboul a hundred years. Before 192
there might have been other cases. In
England there was a common law of
ubseenity before 1857, All  these
things have got to be examined in
areat detajl. One cannot simply jump
to conclusion that there is some defi-
ciency in the law, some loophole in
the law, which we may plug up. The
first step should be to find out what
the loophole is.

CHAIRMAN: That is your answer
to Pandit Tankha.

202

SHRI PATHAK: If you would
narmit me to say so, otherwise 1 am
in sympathy with your sentiment
that the law should be made wmore
stringent.

PANDIT S. S. N. TANKHA: The
i.aw Ministry gave us the information
that one or two cases went up even to
the High Courts in respect of this
paper “Observer” and ultimately he
was acquitted. I do not know how fir
it is correct, but that is the informa-
tion we have received. 1 have not
seen the judgments either.

SHRI PATHAK: As I have inform-
ed this Committee it will be an in-
adeguate treatment of this matter if
we just presume that there is defi-
ciency without reading the judgments.
There might be some other reason. It
might be that the particular article
itself might not be so offensive to
morality. I do not know, but we should
not say, with all respect, that the
Judges have not understood the law
or that there js some deficiency in the
law already existing without know-
ing how it was that the acquittals
took place.

PANDIT S. S. N. TANKHA: From
that point of view a draft was pre-
pared by the Home Ministry of an
amendment. 1 do not know if you
have seen that.

SHR] PATHAK: It is the same
one which I have read just now.
They have merely copied it from Lhe
Supreme Court judgment. 1 wouid
like to have a note from the Law
Ministry pointing out what was the
flaw in the law which created the
difficulty, what was the lacuna, what
the deficiency in the law which crea-
ted the difficuity.

CHAIRMAN: It is only then you
can suggest something.

SHR1 PATHAK: That is
that is logical.

PANDIT S. S. N, TANKHA:
would draw your atiention to
amendment proposed here:—

natural,



“(a) section 292 shal] be re-
numbered as  sub-section (2),
thereof and before sub-section (2)
as s0 re-numbered, the following
sub-section shall be -inserted,
namely:—"

SHRI PATHAK: I have read it.

PANDIT S. S. N, TANKHA: It
ays:—

“(1) For the purposes of sub-
section (2), a book pamphlet, paper,
writing drawing, painting, repre-
sentation, figure or any other objecct
shall. be deemed to be obscene if
it is lascivious or appeals to the
prurient interest or if its effect or
{where it comprises two or more
distinct items) the effect of anv
one of its items, is if taken as a
whole, such as to tend to deprave
and corrupt persons who  are
likely,...... ”

Now, do you not think fhat with
these words in section 292, that sec-
tion will become very clear and the
scope will be gistinct?-

SHRI PATHAK: As I have already
pointed out, this does not lead to any
clarification at all. This is  merely
copying out in subsfance what the
Supreme Court has said. If it is
merely copying outf, the Legislature
is not going to copy out the judge-
ments of the Supreme Court.

PANDIT S. S, N. TANKHA: That
I recognise, but you will see that the
‘matter which. went up befora the
courts was perhaps, I think, prior to
the judgment of the Supreme Court.
The case of the “Observer”, I believe
went up.

SHR] PATHAK: No, no. I  wiil
forget the “Observer” because I do
not observe the “Observer” here. 1
am not meaning any disrespect to
Pandit Tankha when I say this. I am
saying it with al] respect that unless

" you see the particular judgment which
.has deal{ with a particular article of
the “Observer” and see how he got
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the a:cquittal you will be merely
surmising why the “Observer” was
acquitted, That is my humble view.

. PANDIT S. S. N. TANKHA: The
information given to us is that the

present law was found inadequate to
convict him. '

SHRI PATHAK: I am prepared to
accept the observation if it was held.
that the present law is inadequate.
But how can anyone advise “how the
inadequacy has to be removed with-

out knowing in what respect it is in-
adequate?

PANDIT 8. 8. N. TANKHA: T un-
derstanq that, Another matier about
which I would like to know is that
the view of the Committee’ is that
cases of this type should not go up
before he Magistrates but shoulg be
decided by Sessions Judges. What is
your view on this point?

SHRI PATHAK: I do not think

- that sp far the Magistracy has shown

any leniency in such matters where
the facts have been established. My
feeling is that the Magistrates in the
country are quite strong in these mat-
ters. If the case is established they
do conviet and award suitable sen-
tences. If you feel that way, then in
other matters also it wil] have to be
said that it is better that the higher
court should decide it. There are
practical reasons also, You see that
the Sessions Judges’ files are over-
loaded. Unless you find that the
Magistracy is for some rteason  or
other not competent to decide such
cases—they are not very compiicated
cases—or if you find from any judg-
ment of 3 Magistrate that he has not
given adequate treatment to the sub-
ject or he has not properly appreciated
the law, then of course that will be a
proper case for considering whether
there should be a trial by the Sess-
jons Court and committal by the
Mapgistrate.

PANDIT S. S. N. TANKHA: I have
not seen those judgments, but there



are several cases which went up be-
fore the Magistrates in various cuurts,
and they were all acquitted.

SHRI PATHAK: 1 do not know, [
will loath to proceed on surmise, if I
may say so respectfully. I would rather
be on soligd ground because we are
making the law for the future. We
would be interfering with the present
laws, with the working of the Magis-
tracy, Judiciary, etc., and we should
not lightly do so unless there are some
good reasons of which we are aware.
Simply because we fee] that these
things are done in the country .. ..

PANDIT S, S. N. TANKHA: You
agree with me that the  Sessions
Judges are more experienced officers,
elderly officers and therefore 1t is
better that such cases should be tried
by them rather than by young men
whose views we do not know as to

what they may be about particular
matters.

SHRI PATHAK:. There are young
men ang young men. I think some
young men give harsher sentences
than older people,

PANDIT S. S. N. TANKHA: - The
next point I would Jike you to tell me
about is regarding punishment. Do
you think that the present punishment
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as provided in section 292 is sufficient
or it should be increased?

SHR] PATHAK: I think I have al-
ready said that,

CHAIRMAN: He does not disagree
with our amendment of enhancing the
punishment. He agrees.

PANDIT 8. S. N, TANKHA: What
is the punishment you think should
be provided in the jnitial stage for
the first offence?

SHR1 PATHAK: I have got
fixed views on the matter. It 1s an
elastic matter and you may  decide
whatever you like. I am in favour of
the view that the law must be made
more stringent.

no

CHAIRMAN: Thank you, Mr.
Pathak. On my behalf and on behalf
of the Committee I thank you very
much for your very lucid statement.
I am sure it will help us in coming to
our conclusions.

SHRI PATHAK: Mr. Chairman may
I address the Members of the Com-
mittee through you? 71 fee] honoured
in having been invited gnd I am feel-
ing very gratefu]l for the courteous
hearing that you have given me in
receiving my evidence, Thank you.

(The witness at this stage withdrew.)
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