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(The representatives of the High 
Court Bar Association, Delhi, Shri 
Radhe:V Lal Aggarwal and Shri B. C. 
Misra were called in). 

CHAIRMAN: You are· welcome to 
appear before the Committee. You 
have not sent any commenb and
without your comments it will be 
difficult for the Members to put you 
questions. I noticed this fact onlY 
this morning. 

SHRI B. C. MISRA: We have tried 
to draft a memorandum. We could. 
not complete . it. If the Members 
agree we will send a memorandum 
after oral evidence is recorded. 

CHAIRMAN: Since you are before 
us we shall try to hear what you say 
and then you be good enough to send 
your comments and, if necessary, we 
will .call you again. 

Secondly, l h;l.ve to inform you 
that proceedings: here are not to 
be published ~nless the report is pre
sented to the Parliament. They remain 
confidential till then. 

Now, you niay kindly tell us on 
what particular matters of the Civil 
Procedure Code you will deal with
which particular sections of the Bill
so that we may have an idea. 

SHRI B. C. MISRA: With your per
miss~on and with the permission of my 
Pres1dent, may I begin, Sir. I leave 
out the details which I will submit in 
my Memorandum. On th~ broad 
principles which I touch, I want to 
discuss. 

1. It is page 3, line 5, Clause 7 i.e. 
C)ection 25 of the Civil Procedure 
Code. This is a very salutary provi
sion . for transfer of suits and appeals 
in civil matters from one State to an
other and the power has been rightly 
given to the Supreme Court as dis
tinct from the previous provisions. 

CHAIRMAN: Do you agree? 
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SHRI B. C. MISRA: It is a very 
salutory provision, I agree. But I 

want to add further provision there.. 
It should be added: 

After 'it is expedient for the ends 
of the justice' and before 'direct' 
add 'is conductive to the conveni
ence of the parties to the suit or at. 
least the defendant and his witness. 

CHAIRMAN: You want to res-
trict the powers of the Supreme 
Court. 

SHRI B. C. MISRA: I want to ex
pand the powers. I want to add fur
ther clause 'or is conductive to the 
C'Onvenience of the parties to the suit'. 

CHAIRMAN: It is shifting the 
power of the Supreme Court, if the 
parties say that this does not suit us. 

SHRI B. C. MISRA: The first clause 
and the second clause are independent 
c.f each other. The first clause 'in the 
ends of the justice it should be possi
ble for the Supreme Court to do. 

Now I want to add another ground 
on which it can be done. That is for 
the convenience of the parties. My 
reason in support of my submission is 
similar words which were added in 
Section 527 of the Cr. P. C. when the 
power t0 transfer criminal proceed
ings was conferred on the Supreme 
Court. There, the words were: 'ex
pendient for the ends of justice' and 
the Hon'ble Minister, I believe, it was 
Dr. Katju, in his debate in Parlia
ment had stated that if this is for the 
convenience of the parties, it should 
be given. Then there is expenditure 
and the findings of justice. Thereafter 
we found that the Supreme Court has 
not accepted that and the Supreme 
Court rules out. Do they do when 
there is misguided justice, as a ground 
under ·section 526 of the Cr. P. C.? 
With that experience of the Supreme 
Court we might .be conscious now that 
it should be pdssible to do it for the 
convenience of both the parties or if 
both cannot agree, at least one of 
them and that should be the Defen
dant. That is the additional ground. 
Normally expedient and in the inter
est of justice, if the parties cannot 



have a fair trial, in that form where 
the suit or proceeding is pending. 
That is only expedient in the inter
est of justice and not the C<Jnvenienre 
of the parties. 

SHRI J. M. IMAM: Convenience 
point of the litigant. They can move 
the Government which is convenient 
to them or both to transfer the case 
from one high court te> the other. But 
now the power is in the hands of the 
Supreme Court. Will it not be of 
great inconvenience for those who 
live very far off and naturally it will 
involve extra expenditi.Ire for them. 

At present it will be very conveni
ent and less costly because they can 
mc-ve the local Governments, of 
course, the High Court, and they have 
been transferred from one court to 
another. If this power is given to the 
Supreme Court, people living in 
Kerala and other places will have to 
come all the way to Delhi- It will 
involve a great cost and expenditure 
and great trouble. 

CHAIRMAN: That is a point 
<lf principle. We have to decide whe
ther such all amendment should be 
made or not. 
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SHRI J. M. IMAM: This is not the 
suggestion which has been put for
ward by the gentleman. There, some 
words are to be· added to the Bill so 
that it may rest with the Supreme 
Court to consult the parties and· then 
decide. The object of this amend
ment is to avoid delaj- and to make 
litigation less expensive. That is the 
main object with whl.ch all these 
amendments are sought to be incor
porated. So, my contention is this. If 
the power or' transfer is taken away 
from the local Governments and if it 
is vested in the Supreme Court, will 
it not create an additional burden and 
make the litigati<ln more ccstly? 

I do not challenge it. But we have 
to see both sides of the picture. 

CHAIRMAN. My own view is 
that this is not. a matter on which the 
witnesoes should be questioned. This 

is a change which has been suggested ·· 
by him. He is not putting forward 
this argument that the power should 
be given to the Supreme C<luri. 

S~ P., C. MITRA:. Fundamentally 
the Hon'ble- Member has got right to 
put the q4estions. Whether· it will 
mitiga,te the expenses of. the litigants 
or it will" increase the cost? 

CHAIRMAN: Naturally it will 
increase the cost. It is nut for the 
witness to tell you: 

SHRIMATt SAVITRI SHYAM: Sir 
the information can be sought. , 

CHAIRMAN: Suggestions were 
made by the Law Commission. Yob 
have got 27th Report befe>re us. As 
to. why you: have· done it, reasons are 
there. This question may not be put 
to· the witness. 

SHRIMATI SAVITRI SHYAM: On 
this Bill, opinion of the learned wit
nesses and lawyers can be sought and 
it- is for the Committee and for you 
to decide what t0 accept or not. But 
as a matter of fact the opinion can be. 
sought. 

CHAIRMAN: Opinion can dif-
fer certainly. It is for you te> oppose 
it when we proceed clause· by clause. 
I am · making my own suggestion to 
you so that you might take that into 
consideration · also. 

SHRI S. C. GOYAL: The witnesses 
are at the Bar for the last· 40 years 
and: their- vast experience should 
help us- orr. certain'· controversial" is
sues: So; it will be desirable that 
Members should be afforded oppor
tunity to solicit their views. 

SHRI- B. C. MISRA: I- am thank
ful to the Piesident for trying to pro
tect the as they protect the witness in 
a Court. But really speaking, I · am 
open to answer all question on a!l as
pects of the matter and it will certain
ly helJ;} me . clear my. thoughts . and 
also- assist the Committee. ;May ~ now 
answer? ''fhe objection raiSed i$ that 



this power a.f transfer to the Supreme 
Court is likely to increas~ the ex
pense and the inconvenience of the 
litigants and the power should 1est in 
the local Government. To that my 
answer is two-fold. Number one is 
that so far as the judicial proceedings 
are concerned and transfer from one 
(!Ourt to another court on the same 
High Court or of a different High 
Court is concerned,· it is a judicial 
work and should be entrusted to a 
judicial tfi.bunai on judicial conside
rations and the executive .can neither 
be expected nor should be entrusted 
with the interference in that kind of 
work in the very . nature of things. 
SecondlY, there is not much inconve
nience or expense. The petition to 
the High Court costs only Rs. 10 and 
the party need not come to the Sup
reme Court personally. · They can 
send the petition, and like all other 
writ petitions and other matters of 
the Supreme Court, this can also be 
dealt with. There are moving peti
tions in the criminal cases from one 
State to another and nobody has com
plained that they are expensive and 
inconvenient. Thir-dly, when more 
than one local Government would 
come into the picture. An illustration 
was given here by an Hon'ble Mem
ber. If the defendant wants his case 
transferred from Kerala to Uttar 
Pradesh, which · iocal Government 
would have that power to transfer the 
(!ase from Kerala to U.P.? So, this 
local Government is out of question. 
This matter should be left to the 
Supreme Cot:lrt which is the onlY 
authority to deal with judicial matters 
in · inter-state matters. Fourthly, 
though a minor reason, the seat of 
the local Government is not extended 
all over the State. A- man residing 
at Meerut or at Ghaziabad will find 
it more inconvenient to go to Luckow 
rather than to come to Delhi. So, the 
question of inconvenience in this con
text is really a matter of not much 
consideration. 

SHRI SYED AHMED: I just want to 
know from the Witness one thing. 
Your amendment is, if I have rightly 
heard it, "or is conducive to the con• 
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venience of the parties to the uit 
at least convenience to the defe~dan~~ 
Am I correct? · 

SHRI B. C .• MISRA: You are right. 

SHRI SYED AHMED: Now 
pose the transfer is not convenle;tu~
both the parties, but only to the defen~ 
dant. The defendant can under this 
amendment which you are proposin ~ 
:s~ the Su~rem: Court to transfer hi; 
wt t.o .su:t his convenience. The 

local JUnsdiction has been provid d 
for not according to the convenien~e 
of any party but according to 'where 
the cause of action has arisen'. Now 
you want to eliminate this clause in 
effect I should say 'as to where' the 
cause of action arises'. If the defen
dant wants, he can appl'.rfu'the Sup
reme C:ourt and say that it suits his 
convemence only where he resides 
whether the cause of action arises' 
there or not. In that case the Supreme 
Court is bound to transfer the case to 
where the defendant resides, and this 
clause about of the cause of action 
absolutely becomes a nullity. 

SHRI B. C. MISRA: I thank the 
Hon'ble Member for his observation. 
My answer is fuatthe Supreme Court 
is not bound to transfer it because it 
has been requested to do so. The 
matter is of discretion. The Supreme 
c.ourt can as well refuse. We are only 
giVen further jurisdiction to the Sup
reme Court to transfer it. Now, the 
question about its conflict With the 
other Sections 15 and 20, aoout cause 
of action, is the subject matter of' ano
ther provision that I have made. I 
want another suggestiOn to be made 
in this Clause 25, Section 25, Sub
SPction · 3 as inserted in Clause 7. I 
want tliese words to he added there-
"the court to which such suit, appeal 
or proceeding is transferred by or 
under the orders of the Supreme Court 
shall be deeme-d to have ~urisdiction 
to try the same notwithstanding anY
thing contrary contained in the CPC 
or other provision of any law." The 
reason is th~ clause- as it Stands itself 
permits the transfer of the suit to 



another State. Kn<I on -the observa
tion of the Hon'ble Member, for ex
ample, Section 16 requires a suit to 
be filed only -where the immovable 
property is situated. Now, it is not 
<:onvenient for the hands of justice to 
have the suit tried at that place;· the 
party comes to the Supreme Court for 
the suit to be transferred to another 
State where the property is not situat
ed. S"o, the transfer power must be 
invested with the jurisdiction. If 
these clauses stand, then there is ab
solutely no question of vesting the 
Supreme Court with ·any power. tu 
transfer. Any power of the Supreme 
Court to transfer the suit or appeal 
from one State to another in the very 
nature of things militates against the 
provisions contained in Sections 15 to 
20 and 21. 

SHRJ SYED AHMED: The amend
ment of Section 25 gives tne Sup.rPmP 
Cou:-t the power to transfer notwith
standing Section 20. Notwithstan-ding 
pecuniary jurisdiction and notwith
standing the local jurisdiction, the 
Supreme Court is giveTl. power to 
transfer the case. Now, if a defen-/ 
dant appears before the Supreme 
CourT and says that everything apart, 
it suits his convenience to get the 
case transferred from Meerut to 
Bombay, the Supreme Court cannot 
refuse because such a transfer mili
tates against other provisions of the 
P.C.P. 

SHRI B. C. MISRA: At its own dis
cretion. 

SHRI SYED AHMED: Once you give 
right, to get a case transferred from 
one place to another, the Supreme 
Court will not refuse to exercise its 
power of transfer if this clause is 
there. 

CHAIRMAN: The witness has sug
gested that these words may be added 
in this clause that this power should 
be given to the Supreme Court and it 
should be unrestricted. 

SHRI SYED AHMED: What is the 
use of giving a power which should bP. 
restricted? 
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CHAIRMAN: It is for us to decide. 

DR. B. N. A!-iTANI: You say, it 
should be to the convenience of both 
the parties. The defendant is an 
aggrieved party .. Would you not be 
.satisfied if you agree to add the words 
"only for the convenience of the de
fendant", not both the parties? 

SHRI B. C. MISRA: I will not be 
satisfied with that. There are cases 
where both the_ parties may find it 
convenient. For example, the property 
situated is in Bombay and both the 
plaintiff and the defendant reside in 
Calcutt~;~· As the hon. Member put it, 
under Section 16, the suit has got to 
be filed in Bomba.,Y: It is not 'conve
nient to any party. Both the parties 
may well agree. · 

-DR. B. N. ANT ANI: I have vf!ualis
ed that. But suppose there are cases 
which are filed in a vexatious manner. 
What is 'the protection to the defen
dant? 

SHRI B. C. MISRA: I say,' either 
convenience of both the parties or, if 
the Supreme Court so considers, ·the 
eonvenience of at least the defendant. 
That is my suggestion. But the matter 
must rest at the discretion of the Sup
reme Court. It is not intended to say 
that for the ends of justice the Sup
reme Court is bound to do it. There 
r.an be no fetters on the power of the 
Supreme Court like that. It is to be 
exercised judicially, not arbitrarily. 

SHRI TENNETI VISWANATHAM: 
.You have suggested the amendment 
that the Supreme Court should be 
given the power to transfer the suit if 
it is convenient to one of the parties. 
Now there is a reasonable amount of 
certainty as to where the suit will be 
filed under Section 16 and other Sec
tions of the Civil Procedure Code. If 
you say, at the convenience of tb.e de
fendant not of both the parties-! can 
understand if it is convenient to both 
the partieS- the suit may be trans
ferred to some other place, it may le:.d 
to further difficulties, say, in the case 
of immovable property where the con-



ditionof the property may be affected. 
If one of the parties makes a request 
and a lawyer with a pursuasive tongue 
'lPpears before the Supreme Court for 
.he transfer of the suit will it not 
make matters more. uncertain? No 
plaintiff will be certain where the suit 
will be conducted. 

SHRI B. C. MISRA: The strength of 
your objection can be tested when the 
High Court transfers the suit from one 
di'strict to another. The same principle 
aPplies. Xn criminal cases, the prose
cutiorl starb: at -one· place. There is no 
sanCtity abuut' the prace of offence 
where it fs committed and about the 
trial by a particular judge. It is trans
ferred to another State. That objec
tion has never been found to be rele
vant for the purpose. There is no 
sanctity about the place of suing. 
There is no sanctity of filing a suit 
where the defendant resides or where 
the plaintiff resides. If I may refresh 
your memory, there are some provi
sions, say, under Section 20 of the 
Civil Procedure Code, the suit is to 
be filed either where the cause of 
action arises or where the defendant 
resideS". Then, unde-r the Copyright 
Act, the suit is liable to be filed where 
the. plaintiff resides. There is a de
parture. Nobody has thought of that. 

SltRI TENNETI VISW ANATHAM: 
You say, there is no sanctity about 
the place. Don't you think, if there is 
no sanctity where· the suit has got to 
be. filed, there will be no certainty at 
ail? If each piece of legislation gives 
liberty for the suits to be filed wher-

. ever the defendant wants, then there 
-will be no certainty at all as to where 
the suit is going to be filed. 

_ SHRI B. C. MISRA: It is not like 
that. A suit will be instituted at the 
proper place under Sections 15 to 20 
as the case may be of the Civil Pro
cedure Code and the other party will 
be served the notice. Thereafter, if 
they like, they can move the High 
Court or the Stipreme Court for the 
transfer of the suit. Nobody can file 
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a suit straightway in any place he 
wants. 

. SHRI TENNETI VISWANATHAM: 
After ~ suit is filed, if the defendant 
says that jt is- more convenient to him 
tha~- the suit should be""tried in Delhi, 
because he is a Member of Parliament, 
do you mean to say thai the plaintiff 
and the clients from the area should 
be disturbed? 

SHRI B. C. MISRA:. I hope Mem
ilers of Parliament w1ll not havP. suit~ 
instituted against them. 

SHRI TENNETI VISWANATHAM: 
He may be carrying on some business 
in Delhi. I am only asking whether. 
it will not lead to greater uncertainty. 

SHRI B. C. MISRA: There is no 
question of uncerfllinty. The suit is 
instituted at the proper place·. Then, 
both the parties appear before the 
Supreme Colirt and the Supreme 
Court directs that it should be tried 
at a particular place. 

SHRI TENNETI VISWANATHAM: 
I thought you said, for the conveni
ence of either party, - the Supreme 
Court must be given the power. 

SHRI B. C. MISRA: What I said was 
that the Supreme Court must have 
the power of transferring the suit on 
the ground of the convenience of both 
the parties or of the defendant. 

SHRI KRISHNA KUMAR CHAT
TERJI: The question of jurisdiction is 
a vital issue in the matter of litigation. 
When you suggest, if both the parties 
agree, then certain changes can be 
made according to their desire, I say, 
that will lead to a cerf:dn kind of 
situation where justice may be a 
rather difficult thing. On the question 
of jurisdiction, a certain person, as my 
han. friend pointed out, by eloquence 
or by some subtle reasoning may find 
it easy to get the suit transferred to 
some place where it wouia be difficult 
for the litigation to continue in a pro-: 
per climate. The amendment that you 
are suggesting might hit at the very 



root of the question of justice being 
properly given. 

CHAIRMAN: Please do not forget 
the fact that the Law Commission has 
made that suggestion. It is for the 
CommittE'e to adopt or reject it. It is 
not that the witness is saying that this 
power may be given to the Supreme 
Court. 

SHRI KRISHNA KUMAR CHAT
TERJI: That is not the point. The Law 
Commission has recommended that. 
But we want to get his opinion. ·He 
is an expert; he is the President of the 
Bar Association. Do you not feel that 
this will lead to certain difficulties so 
far as meeting the ends of justlce- is 
concerned? The ''place'' is a very ifii: 
portant issue in tl}e matter of litiga
tion. Sometimes lt has so happened 
that when a particular litigant finds 
out, either a defendant or anybody, 
that a particular court has taken a 
-particular view and he finds himself 
shaky, probably, this court will not be 
advantageous to him, then somehow 
he brings about certain reasoning-a~~( 
tries to plead that the case may be 
transferred to some other district. 
stances and what they should do. 

CHAIRMAN: That is vital out I 
understand that it is the supreme court 
which will decide whether or not that 
case should be transferred. Why 
should you take it that in respect of 
every petition that is 'presented the'Y 
Wlll tran:::fer the case? They will see 
what is reasonable under the cfrcum
stanceil and what they should do. 

SHRI KRISHNA KUMAR CHAT
TERJI: Am I to understand that his 
idea is, if Supreme Court is given 
power probably both the points of 
Yiew will be adjusted? 

CHAIRMAN: You must not forget 
that the 27th Report of the Law Com
mission gives the ground. It is very 
salutary on theilr part to make that 
change. 

SHRI KRISHNA KUMAR CHAT
TERJI: I do agree; for clarification I 
just Wllnted this. 
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SHRI B. C. MISRA: Sir, the ques

tion is quite simple, the matter in con
troversy is also simple. It has been 
felt, and rightly felt, b'Y the Law Com
mission that there should be powet -to 
transfer suits on appeal from one high 
court to another, and for multifarious 
reasons that power should vest in the 
supreme court. All that I have done 
is, it should not be confined only to the 
ends of ~ustice which Bas been cons
trued by Supreme Court but also 
convenience or parties and arguments 
that were put forward to me, that 
jurisdiction is important and somebody 
manages_ that way, and all that, is an 
argument not of really practical con~ 
siderations because that would apply 
to ever'y suit as it stands. You have 
an integrated country and integrated 
law. As a lawyer l refuse to believe 
that one party can have advantage in 
one court and not in another. As a 
lawyer I refuse to bel_ieve that. If 
we entertain such doubts we have to 
give goodbye to the rule of law. 
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SHRI SHRI CHAND GOYAL: Sub
clause (2) of Clause 25, which is 
sought to be amended says that 
'Every application in this connection 
shall be made ... except when the 

application is made by the Attorney
General or the Advocate-General of a 
State to be supported by an Affidavit 
or affirmation". 

Now, this exception is being pro
vided in this provision. Sir, I want 
to know why this exception is being 
made ... 

CHAIRMAN: This is not for the
witness to reply. 

SHRI SHRI CHAND GOYAL: I 
want his views. What does he think 
about that? 

CHAIRMAN: Let tis concentrate on· 
matters which he suggests. 

SHRI SHRI CHAND GOYAL: WhY 
not to permit us to have his views· 
on this provision ... 

CHAIRMAN: He lias s'taiea tliat he 
agrees to the suggestion subject to
the two conditions which he has pro
posed. ·· 

SHRI SHRI CHAND GOYAL:-
Where is the harm in . having his: 
views?· 

SHRI RADHEY LAL AGGARWAL:
Let me answer ... 

CHAIRMAN: This point may be 
considered by the Committee when it. 
deals with the clause by clause consi
deration of the Bill. Let the witness; 
make his suggestions and then we 
may ask questions. 

SHRI B. C. MISRA: I have my sug
gestions to make in Clause 12 at pages 
4-5 .. I am against this sub-section (4) 
which is sought to be inserted. It" 
should be delected completely. The 
reason is that the transferee court 
should have all the powers that the 
execution court possesses, as up to 
now. This bifurcation of the juris
diction of courts even about this limit
ed matter should not be encourged. 
This is about execution. Section 42 
permits the powers of the execution• 
court to the transferee court. 



CHAIR~.iAN: You want it to exer
cise all -powers without any restric
tion? 

SHRI B. C. MISRA: Yes~ 

My next suggestion is about Clause 
13 on the same page-Section 47. This 
is ·a very important change that has 
been made in section 47. There are 
two aspects of the matter from the 
practical point of view which have not 
been considered. What this clause 
seeks to make is that it attracts the 
provisions of section 11 of the Civil 
Procedure Code. It does not take in
to consideration the nature of execu
tion proceedings. This has consider-

. ed only one aspect of the matter, that 
an'y execution party may not be vexed 
twice or thrice. And the party 
should consider all the possible ob
jections that can be raised about exe
cution or vice ver$a. So, I would sub
mit that section 11 should not be ap
?lied. 
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Then, about things sought to be ap
plied-and if the Committee is of the 
lJpinion tha.t they should be applied 
then my suggestion is-and I want to 
be clear on this .point-that Explana
tions 4 and 5 of the section 11 should 
not be applied in term~ Explana.J 
tions 4 and 5 of Section 11 should not 
be extended even if section 11 is 
sought to be extended. I will eluci
date this point. Section 11 is res 
judicata. Explanation 4 reads-"Any 
matter .... suit., and Explanation 5 
reads:- "Any relief .... refused." I 
tell you as an illustration. A decree
'tolder has moY~d an execution appli
cation and says that this property be 
attached, this be sold and the per
son be arrested. Now, the court 
'grants one relief for the time being, 
all right, ·the proceeds can be attached 
but the immoveable property is not 
to be attached. The relief about the 
sub.sequent things will be completely 
barred. SimilarlY, a judgement-cle
b~:-'r raises ·an objection that this 
decree is not properly framed. That 
objection is debarred. Why did you 
not raise it earlier. This will place a 
very great ~etter on the execution 

proceedings. The result will be two
fould. Either the execution applica
tion will be tried as a full-fledged suit 
with all the attendant circumstances 
and expenses of a suit or there will 
be injusUce. What happens is, the 
execution applictations are treated 
by the courts as miscellaneous appli
cations and they are somehow dis
posed of quickly. They are not treat
ed as suits properly except in some 
very few cases. Section 11 in terms 
should not be applied. Otherwise, 
it should be saved from Explanations 
4 and 5 so that it should be open to 
the party to claim further relief or 
raise objection. The ob'Jection which 
has been expressly tried and raised 
that should not be tried again. To 
that extent the law as it exists is al
ready clea; now. But the other things 
which should have been raised, if 
they are sought to be debarred, then 
it raises these complications. 

Another suggestion relates to 
clauses 14 and 15 relating to sections 
58 and 60 of the Act 

SHRI K. LAKKAPPA: Sir, I could 
not follow what is going on. The 
first thing, is, we are recording the 
evidence of the witnesses and we have 
to follow it simply or we have to ex
press our vi~ws in the matter. Let 
us understand how the evidence 
should be recorded here. 'W_hen we 
are examining the witness, we have 
to express our views. We cannot 
follow it and the witness is saying 
something which we cannot foUow. 

CHAIRMAN: Have you not got the 
Act or the Bill with you? 

SHRI K. LAKKAPPA: It should be 
regulated properly by the C~airman; 
otherwise, we do not follow Lt. 

~: ~~ ~~ ~T : ~p:ro{~ ~. 
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SIIRI SYED AHMED: The witness 
should go on putting forth his sug
gestions and then at the end we 
s!wuld ask quzstions. 

CHAIRMAN: The recorded state
ment he will send and we can con~:i
d9r it. If you want to put questions, 
I do not mind. 

SHRI SHRI CHAND GOYAL: An
other difficulty is that the witness is 
not sitting in a· position from where 
all Members can see him. 

CH f\. 1R:\1:AN: That is the disadvan
ta:,e uf the room. The witness ~.•not 
r:~;:Jonsible for it. 

SHTII KRISHNA KUMAR CHAT
TERJJ: It is a great handicap, We 
cannot li~ten. 

CHAIRMAN: He should be put in 
the centre. Shall we put him in the 
<:entre? 

SHRI SHRI CHAND GOYAL: That 
will be the best position. 

SERI RADHEY LAL AGGARWAL: 
I think the consensus of opinion here 
i;; n~at they should have our views in 
writi::g first before any questions can 
be le.;;itimalely put. Hon. Members 
fb not know what our views are. So, 
t1H'Y cannot give their thought imme
c:i:~tcly to those questions. Therefore, 
I tMr:k, in the best interests of all 
co:1ccrned, we should be asked to give 
our wrilten opinion on the several 
sections. on the proposed amendments 
sa~·. within a week, and if you can 
iind time after a week, we shall cer
t<:Jinly be at your service to give what
l:n'r explanations are necessary, 
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SHRI KRISHNA KUMAR CHAT

'l'ERJI: That will be a welcome sug
gestion. 

CHAIRMAN: When will it be pos
sible for you to come? 

SHRI RADHEY LAL AGGARWAL: 
Within a week or ten days, at the 
most ten days. 

CHAIRMAN: Personally, I do not 
think there is any harm if we hear 
the witnesses at this stage and know 
what they have to say regarding the 
partic;ular sections. Thereafter, when 
they ·send their notes, we shall exa
mine 'tpem. 

SHRI SYED AHMED: That is what 
I have suggested. 

SHRI RADHEY LAL AGGARWAL: 
That would be duplicating the work. 
We do not mind it. We have abso
lutely no objection to that. But that 
will be merely duplicating the work. 

SHRI KRISHNA KUMAR CHAT
TERJI: It is just like a preliminary 
hearing. 

CHAIRMAN: It will not be dupli
cating in the sense that we shall first 
have an idea of the clauses and the 
sections which he wants to deal with 
and then, of course, after your state
ment is prepared, we shall procee<i 
further. 

SHR.I RADHEY LAL AGGARWAL: 
As you like. 

SHRI RAJENDRANATH BARUA: 
Let him proceed and give his views 
orally within about 20 minutes. 

CHAIRMAN: That is exactly what 
I am suggesting. Let him make his 
remarks. The loon. Member!! may 
hear him and take notes. 

CHAIRMAN: I think it is better 
you give your comments. But we 
would like you to e:lq>edite-your writ
ten note. 

SHRI B. C. MISRA: Clause 14. I 
want this clause to be deleted. There 



is no good reason to keep changing 
the law on account of economic condi
tions. 

Clause 15-I want this clause (i) 
should not be amended. Clause (g) 
should be deleted. Section 60 sub
section a (ii) proviso thereto should 
be- deleted. 

CHAIRMAN: Kindly give reasons 
as to why you urant this deletion. 

SHRI B. C. MISRA: The reason i1 
this is a special exemption made in 
favour of Government servants. Gov
ernment servants who borrow money 
should really Pay the money and their 
salary should be liable to attach
ment. The Parliament may well 
bring about conditions under which a 
Government servant does not borrow 
any money at all but if he borrows he 
should pay the money with the same 
care as anybody else does. There is 
no good reason why his salary should 
be exempt from attachment. Half is 
exrnpt for 12 monthts and another 
for 12 months and after 24 months he 
is given free licence not to pay. That 
is not quite democratic. 

The other reason is it is the poor 
Government servant who wants to 
borrow money. If this clause is there 
then he will have difficulty in bor
rowing money when he is in need of 
the same. I do say there should be 
no occasion for borrowing money by 
a Government servant but if he bor
rows and a decree is passed he should 
pay with the same grace and no spe
cial exemption should be given. There 
should be no special privileges to Gov
ernment servants under any account. 
This is my first suggestion. 

If it does not find approval then it 
should be limited to persons drawing 
salary upto Rs. 400-500. Persons 
drawing higher salary should not en
joy any exemption. When the Gov
ernment advances money to its em
ployees it realises every pie. The 
salary is not exempted in that case. 

CHAIRMAN: You want the proviso 
to be deleted. 
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SHRI LAKKAPPA: It hru been 
suggested in the statement of objects 
and reasons. A special provision and 
protection has been made to the Gov
ernment servalllt. So, the provision 
that we should extend some protec
tion, no protection should be given 
either to the Civil Servants, the Gov
ernment officials in private capacity 
or in Government capacity. They 
should also be equal in the ordinary 
rule of law. Such a special treatment 
ought not to be given as suggested by 
the Law Commission. That is my 
objection. I ao not know how it has 
been stated in the statement of 
objects and reasons that special pro
tection should be provided. 

CHAIRMAN: For that you m1ght 
see the relevant portion mentioned in 
the 27th Report as to what are fhe 
reasons for making it. So far as I 
understand the witness says the pro
viso should be d-eleted. That is his 
suggestion. 

SHRI B. C. MISRA: My next sug
gestion is regarding clause 16 which 
deals with Section 80 of the C.P.C. 
I whole-heartedly support it but I 
want to be given retrospective effect 
in respect of those cases which are 
15till pending in the court of first !ns
tant-i.e. in the trial ·3tage. 

CHAIRMAN: You agree with it 
that it should be deleted. What is 
your reaction? 

SHRI SYED AHMED: We are lis
tening to the suggestions and nc.t ask
ing any questions. 

CHAIRMAN: I want to clarify t!'!is 
point from the witness. 

There is a view that it some times 
happens, although not very often that 
when the notice is received b! the 
Government, it takes into comadera
tion the facts in settling the matter 
out of court. Not always, but cer-
tainly in some cases. 

Therefore, what the High Coue:: 
and Bar Ass-ociations have suggest 



that instead of deleting it, the period 
of notice should be reduced from two 
months to one month and the techni
cality of throwing out the plaint be
cause of the technicality of notice 
may be waived. 

SHRI B. C. :MISRA: It should be 
there. Otherwise, Government ser
vants will exploit the situation. Every 
time they will go to the Supreme 
Court. 

CHAIRN'..AN: Please do not discuss 
the matters among yourselves. 

SHRI.MATI SAVITRI SHYAM: 
Please give us the reasons. 

SHRI B. C. MISRA: Do you want 
reasons in support of it or giving it 
retrospective effect? 

CHAIRMAN: He agrees that this 
deletion should be accepted. The 
reasons are in the 27th Report. You 
will know that. 

SHRI B. C. MISRA: I have oth~ 
reasons also in support of it. The 
reason is more of political nature 
than legal. We welcome this change. 
But there is an additional reason for 
that. It is not relating to the money 
but also for injunction. For example 
Government wants to demolish my 
property. If I go to the court with
out serving the notice under Section 
80, the suit is dismissed. In practice 
it has been found that man)' cases are 
settled on serving notice under Sec
tion 80 and in many cases the settle
ment is not reached. · Usually the suit 
is tried and nobody takes the respon
sibility of say!ng that compromise is 
a good scheme once the notice under 
Section 80 is given. 

The Railways which is a commer
cial undertaking, in the case of cla:m, 
2 months period is absolutely wasted. 
That does not serve any purpose. 
Moreover, filing a suit is not cheap. 
It costs money. They make all kinds 
of representations to the Government, 
press the claim in writing and when 
they fail, they want t0 file a suit. In 
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the case of emergency when their 
property is acquired they want to file 
a suit. In the case of a Government 
servant, he has been removed, sus
pended, he wants to file a suit for in
JUnction, etc. Two months is a waste 
and a technicality and nothing co.rr.es 
out of it. 

CHAIRMAN: Mr. Misra. the ex
perience of some others is that mat
ters have been settled after notice 
has been given. Therefore, they have 
suggested that such a provision should 
be there. The period of two months 
could b.e reduced to one me-nth. 

SHRI B. C. MISRA: It should be 
omitted. I want to put an alternative 
suggestion. If noticEl under Section 
80 is to be retained and, the period is 
to be reduced to one month, I will 
suggest that it should be confined only 
to money suits. The suits for injunc
tions, declarations, they should be 
filed immediately. A provision like 
this exists in Municipal Acts. It is 
476 or 477 of the Municipal Act. That 
suit should not be filed before one 
month but in the case of emergency 
and where the plaintiff is likely to 
suffer, no notice is necessary. The 
suit for injunction, declarations, 
shc'llld be filed without any notice. 
The suit for money can wait for a 
month. 

CHAIRMAN: The Bar Council of 
U.P. have made a suggestion that it 
would be better to reduce the period. 

SHRI B. C. MISRA: That is a mat
ter of principle. The reduction · f the 
period does not serve the purpose. It 
will not solve the problem, for one 
month is enough or two months are 
not sufficient. 

CHAIRMAN: If some action has to 
be taken immediately ..... . 

SHRI B. C. MISRA: Delhi Munici
pal Corporation Act Section 477 01' 

476 makes a provision. in the case of 
an emergency if the plaintiff is likely 
to suffer, the suit can be :filed with
out noticer 



I am here to assist you. In my 
vi-ew, the period may be completely 
O'mitted and the Law Commission 
suggested that. Supposing you do not 
agree to it, then I am answering the 
question that the reduction of the 
peric-d does not solve the questicon one 
way or the other. Either something 
can happen in one month or nothing 
can happen in two months. If the 
plaintiff is likely to suffer injury, he 
should be ~ 1 lowed to file the suit 
immediately. 

I have some new suggestions. In 
all fairness I should put them in writ
ing. Now I want to read this. I want 
to refer to Clause 23, s~ction 115 of 
the C.P.C. on pc-ges 8 and 9 about the 
revision. Here, I am opposed to this 
clause itself. I want the Section 115 to 
sLnd G.s it exi:::ts today. And t'!e C:)r:

ditions and proviso 2nd S;.;~-~'":~ic'l 

2 s:10uld go. They sh2uH b~ ::lelct::t 
I a::n oppo-:ed to the proviso. In fad, 
I do not ·want any amendment in 
Section 115 as it originally exists. 

AN RON. MEl\ffiER: What is yonr 
argument? 

SHRI B. C. 1\ITSRA: :!'.Ty arr~ne~ent 

is this. As laid down by the Supreme 
Co crt in 1964 ( 497 AIR), this power 
is a very salutary power and it re
medies the defect of t:1e trial court 
at a very early stage. And the power 
of the High Cottrt is disc-reE•)r:.ary 
even to interfere in what are known 
as inter-locketary orders. By the 
amendment proposed by this Dill, it 
is sought to restrict t!:.e exercise cf 
power to only what would be final 
order or orders which finally dis
pose of the matter. I want t!:.e pc\vE-r 
to remain in the High Court because 
it exercises in discretion i!1 the in
tere::t o.f justice. The pr:wi~b'1 k•s 
be::-n m2de with a view to avoid 
dehy. For the speedy di.-;posal they 
have made this provisbn and curtail
ed the powers of the division. That 
seems to be the main idea. The ques
tion of delays in important matters 
cannot be settled by amending tl1e 
law. That has to be left ultimately 
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to the good sense of the judges, law
yers and litigants. 

SHRI SYED AHMED: Conscience 
of the judg~. 

SHRI B. C. J.lvllSRA: The Hon'ble 
Member put it very well. Conscience 
of the judge. If the judge of the H1gh 
Court thinks that this revision has been 
filed in order to delay the prccc::d
ings, he has the discretion to rf'jcct 
it even thoug/1 t!H~ cvnditio~:s corcbin
ed in Section 115 are satisfied. This 
is what the Supreme Court expressly 
said. The High Cc,;rrt can best lock 
after on the facts and c~rcur.::::ta:1ccs 

of the case rather than be guided t.y 
the law. Secondly the q'.lesticn of 
delay does not arise in this w-a.y <Hl 
cannot be solved by this a'Tien08e:'1t. 
I give you an illustration. The triz.l 
court refuses to i~sue a commi~shn 
for the examination of a witr:e~3. Tte 
case is not c::;mpletely c!osed. This 
is not co'Tered by.(a) or (b) end the 
High Court cannot inttriere I~T.'!. 

The first appeal is tried and the 
matter cvmes to the High Cou:-t in 
second appeal after three or f0:1r 
-years, and all this process starts over 
again. The case of de:c-,y c>~·1· f ~ e 
obviated by the n.Je of t1'c::-b ':· ''" 
passing any law or restricting the 
power o.f High Court. It has !Ot>t to 
be left to the discretion vf the ..;· ... ,".;s_; 
and if they are conscious of the d~;l::ly, 
they will reject the rr.attc. I! c-:. ~:- e 
other hand the matter is of irr.:JorL;~t 
nature, it will be in the ex;edic cy cf 
the justice to correct· t':1at eL·c: 2t 
the very start and allow tr_e suit b 
proceed. 

SE::'I SYED AH~1ED: P,y FI<""''S 

o! r"v~~i,..,...._, aP:' p'lrty c1.n ~r? g 0n :1 

cas2. 

SHRI B. C. :MISRA: If the Hon'ble 
Member says that the High Comt 
was in error in ::c!~Win_:: t"e r:,·i
sion, I will have ro ~ric-! f-:>:- the H' ;-h 
Court. If the Hon'ble i-.Iember s . .id 
that this is only the method o! dcL:y, 
I do not agree v.ith b.i::n, 'J~:::::..:~~ 
numerous other m2tters ca~ l~e fJu::d 
of delaying the matter. 



SHRI SYED AffiiED: No, no. The 
litigants also. What happens is one 
party want<> the case to be decided 
quickly and the other wants it tJ be 
delayed or dragged on and the bc;la
ance of the Law has to b~ struck 
somewhere. 

SHRI B. C. MISRA: Justice de
layed is justice denied. But ju:;tice 
hastened is much worse. That is 
justice killed. 

My suggestion is that Section 115 
should remain as it is. It should not 
be further circumscribed. 

Then, coming to clause 24, amend
ing Section 135A of the Principal 
Act, for the word "fourteen", ycu 
want to substitute "forty". There is 
no good reason to raise it to furty 
days. The Jaw need not be amenrled 
like that. There are very few such 
cases. There are absolutely no casP.s 
where a Member of Parliament is 
being subjected to this and he is 
claiming this privilege. If I may sc...y 
so, if at all, the Members of Parlh· 
ment are detained under the Prev~
tive Detention Act. That is wi1at 
usually happens. In civil cases, this 
has never happened. Then, I would 
say, imprisonment is not a very salu
tary provision. I will be very happy 
if the whole thing is deleted, the im
prisonment provision itself, not only 
for civil decrees but also for arrears 
of land revenue. It is an anachror.i
sm of the British days. 

CHAIRI\1AN: You are of the opi
nion that there should not be any pro
vision of imprisonment at all for any
body. 

SHRI B. C. MISRA: Yes, that is an 
anachronism of the old British days. 
That should be done away with. 
You may attach all the property and 
sell the property. About the salary, 
let there be more attachment of the 
salary. But there should be no im
prisonment at all to anybody; he may 
be a Government servant or a Mem
ber of Parliament or a private per
son. That should go also for reco•:cry 
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of the arrears of land revenue. That 
is really a ramnant of the old British 
regime or a fuedal law. This should 
go. 

CHAIRMAN: Supposing clause 24 
is deleted, will it not be possible thPt 
Members of Legislatures may at 
crucial times be deprived from per
forming their duties by some :mscru
pulous people by just filing suits 
against them and saying that they 
should be imprisoned? 

SHRI B. C. MISRA: It cannot be 
done by merely filing a suit. A suit 
must l;>e filed; a decree must be ob
tained ·and a fulfiedged trial has to 
be there. If the Members of Parlia
ment arid Legislatures are to oe de
prived from performing their duties 
as Members, that may be done more 
under the Preventive Detention Act 
and the Criminal Procedure Code 
rather than under the Civil Proce
dure Code. Are there any cases where 
Members of Parliament or various 
Legislatures been detained under the 
Civil Procedure Code? This has never 
happened in recent history. If we are 
goi~.g to democratise the Bill, the 
detention provision should go. Jt is a 
meaningless provision. It is meaning
less to have this kind of a privilege. 
Increasing the number of days from 
fourteen to forty days is not going to 
serve any purpose. 

CHAIRMAN: You might know th&t 
the Law Commission has made a sug
gestion on the basis of the rights en
joyed by the Members of Parliament 
in Great Britain. There, it is forty 
da'ys. They want to make it here also 
forty days. 

SHRI B. C. MISRA: In the demo
cratic set-up, the less privileges .,..,. 
have the better. We have got so 
many anachronisms of the old British 
days. These things remind us only 
of the old British days and serve no 
purpose. Forty days' privilege, in
stead of fourteen' days, of not being 
arrested does not really do credit 
either to the Member conrr.rned or 
to ire House or to the public. If 



you say, you will not be arrested for 
forty days, you may be arrested on 
the forty-first day. There should be 
no imprisonment for anybody. But 
if you want, let it remain as it is. 

SHRI JOACHIM ALVA: I ;vant to 
congratulate the honourable witness 
for his vecy liberal view on this point. 
When the Prime Minister announced 
in the Rajya Sabha that the Supreme 
Court had passed an injunction on 
the bank Nationalisation Bill, I said 
that the judges should display social 
objectives of the State in their mind. 
Unless they have those objectives, no 
legislation could be effectively im
plemented. 

I mentioned my own case wherein 
my paper, once a famous weekly was 
closed down-it is a well-known 
paper-and there was a court dPcree 
that I had failed to pay an instalment 
of Rs. 100. I had a lot of difficulties 
but I managed to pay most of the 
debts. The matter had gone to the 
High Court. The liquidators, Advo
cates and Solicitor were quite content 
with my undertaking that I will pay 
the amount. But what did the Jucge 
say? The Judge Mr. Shelat who is 
a judge of the Supreme Court now 
said, "Why not commit Mr. Alva to 
Jail?". That happened in 1956, not 
quite long ago. They have this kind 
of mentality. I can take care of my
self. But what about the poor man? 
What about the common man? I 
have mentioned this to you to show 
you the kind of Judges we have. 
I mentioned the name of the Judge 
in the House. There are Judges with 
this sort of mentality. Our courts 
have got to be cleaned of this sort of 
mentality. This is not the only case 
of mine that I have mentioned. 
There may be many other cases also. 

CHAIRMAN: The witness has 
already said about his opinion. 

SHRI B. C. MISRA: This is not 
quite germane to my evidence or in
quiry. There is a particular judge or 
judgement. Either the judge is to be 
trusted or not to be trusted. lf he 
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is a bad judge I hold no brief tor him. 
You have the rule of law. The judge 
has got to be trusted. 

SHRI JOACIDM ALVA: You have 
taken a liberal view and that is all 
right. I can take care of myself. Eut 
I am talking of the poor man. 

SHRI B. C. MISRA: I don't know 
if the judge, whom you called a bad 
judge, would have said the same thing 
to a poor man. He may not have said 
that to a poor man. I don't want to 
say something about any individual 
case or any individual judge. That 
is not the object of the Committee. 

CHAIRMAN:, Let us pass on to 
the next point. 

SHRI B. C. MISRA: Clause 25 
is a very salutary clause relating to 
sec. 144. I support it whole-hearted
ly. This is a very salutary provision 
which will reduce litigation. There 
are a few suggestions which will be 
given to you in writing for your con
sideration. There is one suggestion 
which I place before you for your 
consideration whi<:h I will further re
duce in writing. The Law Commis
sion has not given a thought t0 this 
problem. This is relating to prod
sian in article 22 of the civil proce
dure code, and substitution procceed
ings when plaintiff or defenda:1t or 
party dies and I do not find any 
amendment relating to that. My 
learned friend knows about it very 
Well and the greatest delay ill ..:r!US(;d 
by this provision and it takes years 
before any substitution takes place. 
The other party has to bring his legal 
representative and evidence is re
corded and that takes a long time. An 
amendment is very essential. My 
suggestion is this. It should be 
amended. It should be made tl'e 
duty of the legal representath•e of 
the diceased party to come to the 
court and apply for substitution in
stead of it being the duty of the ac
c;.wed party. 

CHAIRMAN: We will considPr it. 
It is in his interest to put obstacles in 
the way of the suit to continue. 



SHRI B. C. MISRA: I will give a 
few suggestions. The legal represen
tative of the diceased party should 
apply to the court. If he comes to 
know of the death of the party he 
should inform the court. If one of 
the legal representatives has been 
brought on record, he should be ~...m
ciently representing th~ estate of the 
diceased. The last thing is this. If 
a decree has been passed by the 
court ago.inst a person who has died 
after the institution of the suit the 
decree would not be a nullity but 
would be yalid provided the lego.l re
presentative of the diceased would 
have the right to move the court and 
apply to it for setting aside the decree 
on assigning a reason for not :tcting 
earlier on the lines of order 9, rule 
13. In this connection I want to place 
before the CommittEle a provision of 
law which halO not received the due 
and proper notice. There is a statute 
of the British Parliament relating to 
the practice of the judicial committee 
of the privy council. The case is 
3 & 4 William 4, Chapter 41, known as 
Act for better administration of jus
tice in his Majesty's Privy Co~ncil. 
The relevant article is Article' XXTII 
which read like this: 

"In any case where an)' order 
shall have been made on any ,:uch 
appeal as last aforesaid the same 
shall have full force and '!!'feet 
notwithstanding the death of any 
of the parties interested therein 
but that in all cases where any 
such appeal may have been with
drawn or discontinued or any 
compromise made in respect of the 
matter in dispute ibefore the hear
ing thereof then the determination 
of His Majesty in council in res
pect of such appeal shall have no 
e!Iect." 

We have got a precedent that a 
decree passed by court of law against 
a dead person in the absence of his 
legal representative would have full 
force and effect. We can borrow this 
provision and place it in our jurispru
dence either in the supreme court or 
the high court or in all the courts and 
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prov1s10n may be made on the lines 
of order 9 rule 13, or order 9 rule 9, 
and the legal representative comes 
forward and says: We do not know 
of the decree; it may be re-heard. 
The initial hurdle takes a long time 
and no substitution is coming forward 
and as my learned friend. suggested 
the legal representative of the diceas
ed defendent is intere:>ted in delay
ing the proceedings. Now, the pl::lin
tiff is here in Delhi. The party be
longs to a far-off place like Nagal.md. 
It is not known that the man has 
died. He does not know who is his 
legal representative. He brings for
ward an application after six months 
which is time-barred. The provisions 
of the law as it stands now are very 
stringent. The burden is cast un the 
opposite party who may not be in a 
position to do it. If this problem can 
be thought about and some method 
could be found out--of course, I 
shall make my suggestion which this 
Committee may consider-it will go 
a very, very long way in expendit
ing matters which are lying in cold 
storage for a long time on account of 
the substitution proceedings. 

CHAIRMAN: Don't )rou think that 
some element of injustice is being 
done is there? 

SHRI B. C. MISRA: The provi
sion is that the legal representative 
of the deceased party should apply 
and, very often, in practice, they 
know it, that a suit is pending. Then 
the burden is carried from the oppo
site party to the same party .... 

AN HON. MEMBER: Before his 
death or after his death? 

SHRI B. C. MISRA: It will be after 
his death. Before death the question 
does not arise. After his death, very 
often they know it. Nobody can help 
it. He brings forward an application 
after two years. This is one proVision 
y.rhich requires consideration. 

My other suggestions are about 
sections 64 and 76 and if you will 
permit me I will put them in writing 



and submit for your n~....:essary consi
deration. Then, if I can also answer 
any questions. 

AN HON. MEMBER: Have you 
any suggestions to make to minimise 
delays? 

SHRI B. C. MISRA: This ~ugges
tion is to abolish court fees. It will 
mm1m1ze delays very quickly. I 
may quote a High Court Judge-it 
will not be proper to name him here
who said that in his court he had 
huge arrears for ten years and he 
said that if court fees are abolished 
it will work. There is a sensible 
reason <behind this suggestion. These 
appeals have lost their interest, but 
since they feel that since they h<Jve 
paid the fees, why not might fight it 
out .••• 

CHAIRMAN: In making this sug-
-gestion you have to bear this point 
in mind that this is an amending 
Bill, and if this amending Bill does 
not amend that particular section of 

. the Civil Procedure Code, about the 
amending of which you are pressing, 
that cannot be done. 

SHRI B. C. MISRA: I really thank 
the Chairman, and I stand corrected, 
I should have answered to that quEs
tion of delay and expense that it is 
outside the purview of this amend
ing Bill. This certainly is a larger 
question which requires careful con
sideration from many sources. That 
question cannot be answered by 
simple amending or not amending 
some particular provision of the Civil 
Procedure Code. There are various 
other factors. For example, there is 
the High Court Act, Court Fees Act, 
!.imitation Act, etc. 

CHAIRMAN: Will you like to make 
any suggestions, Mr. Aggarwal. 

SHRI RADHEY LAL AGGARV/AL: 
Yes. Firstly, I feel that there should 
·Oe no limitation. The party is given 
tt!e liberty to apply before the dis
posa;l of the suit. It should be all 
nght. In many cases I have seen that 
the parties are living at great distance 
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and they do not know whether t}·.e 
person is alive or dead. And when an 
appeal is taken after ten years, o1;
jection comes that the party has d~ed 
long, long ago and the appeal is dis
missed. 

The second thing is with regard to 
order 41, Rule 1. In that you will 
find that the words used are "copy 
of decree and copy of the judgemE'nt" 
which have got to be filed along \'l.'ith 
the memorandum of appeal. Now, a 
copy, as interpreted by the Supre:ne 
Court, means a certified copy. It takes 
a very long time to obtain a certified 
copy of the decree, with the result 
that in important cases where the 
party wants to get an interim order 
for stay, etc., he is seriously handi
capped. So far as the judgment copy 
is concerned, the court is competent 
to grant him exemption, but so far as 
a decree is concerned, there is no 
exemption. Therefore, either exemp
tion is granted for both or the certi
fied copy should be dispensed with 
in suitable cases and a copy, duly 
signed, or an affidavit of the party 
should be accepted. That is one thing. 

Then I find from the Bill that sOJb
clause 2 of Order has been deleted. I 
think this deletion should not take 
place. 

Rule 2 says: 

"The appellant shall not, ~xcept 

by leave of tbe court, urge or be 
heard in support of any ground of 
objection not set forth in the me
morandum of appeal but the :>ppel
late court shall in deciding the 
appeal not be confined to the 
grounds of objection set forth in 
the memorandum of appeal or t:1l~::-n 
by leave of court under this Rule.'• 

You delete sub-clause 2 of rule 1. 
Rule 1 does not say that the memo
randum will contain any grounds. 
What purpose will it serve by delet
ing sub-clause 2 rule 1? I think it 
should not be deleted because it 
comes just as a plaint. In orders 6 
and 7 it is said that th.; plaint sl-.<•ll 
c<mtain a concise statement of !ads 



and not evidence and so on and so 
fc.rth. Similarly, this also says that 
the memorandum shall set forth c:-on
ci~ely ar:.d in distinct terms the 
grounds of objection. These are the 
grounds of appeal. Sub-rule 2 says 
that the grounds of appeal must te 
there. The first clause does not men
tion anything about it. Sub-rule 2 
says, grounds. Therefore, the exis
tence of this sub-rule 2 is very es
sential. 

CHAIR~IAN: Do you want dele
tion of the whole sub-clause (a)? 

SHRI REDHEY LAL AGGARWAL: 
I say, it should be only amended ac
companied by a copy of the decree .. 

CHAIRMAN: I have noted tr_at 
point. You say, a certified copy of it 
should be filed by the party and thc.t 
should be accepted. 

SHRI RADI-IEY LAL AGGARWAL: 
This should be retained, not deleted. 

SHRI B. C. l'.IISRA: If the Chair
man would permit me, I want to iJ.
lustrate the first point my learrted 
friend made. There is a judg.:ment 
of the Supreme Court in A.I.R. 1969. 
The name of the case is Shakuntala 
Devi. There an interesting situation 
arose. An order was passed under see
tion 47 of the Civil Procedure Code in 
execution of a decree as a decree and 
not as judgement. Now, the High 
Court pa~:;ed an order dispensing 
with the filing of the copy of the 
order. The Supreme Court said, since 

19 

that order is a decree and there is no
judgment, the High Court has not 
~urisdiction to dispense with that 
under Rule 41, rule 1. So that works 
very great hardship. So there should 
be power to dispense with that, unless 
the appellate court desires that a cer
tified copy of the decree or order be 
there. The appeal should be entertain
ed on plain copies or the judgment 
copies in order to save time and get
expeditious justice. 

After we receive the- copy of our 
comments here we will prepare our 
memorandum within about a week or· 
ten daY,s and submit to you. 

CHAIRMAN: It may be necessary 
for the Members to examine ycu 
again. 

SHRI B. C. MISRA: If it is nece
ssary, it will give both of us very 
great pleasure to be at the service of 
the Committee. It is public s~rvice 

and we are all interested in doing 
public good. 

CHAIRMAN: The Committee and 
I are obliged to you for the trouble 
you have taken and we shall except 
your cooperation in future nJso. 
Thank you. 

SHRI JOACHIM ALVA: The ac
companying witness has enlightened 
us very much. 

(The witnesses then withdrew) 
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CHAIRMAN: There are two wit
nes3es today-S./Shri A. N. Gupta and 
Tejvani. The witness before us is 
Mr. A. N Gupta, Munsiff Havali, 
Meerut. 

SHRI SYED AHMED: My impres
sion is that while examining those wit
nesses who have not submitted Me
moranda, we haye wasted a lot of time 
because nobody knew what were the 
suggestions. When we have no notes, 
how can we put questions to them? I 
think we should have notes before we 
ex-amine the witnesses so that our 
time is not wasted. 

SHRI SHRI CHAND GOYAL: It 
will not be correct to say that it will 
be a waste of time. We will have the 
view of the Hon'ble witness and later 
on we can discuss. 

CHAIRMAN: We had very good 
suggestions yesterday. The witness 
promised to appear before you for 
your cross examining him again. 

SHRI SYED AHMED: I submit that 
there should not be occasion for the 
witness to appear again. Had tJ'le 
notes been given in advance, th~re 
should not have been an occasion to 
call upon him to appear again. 

SHRI BALACHANDRA MENON: I 
feel that whatever we did yesterday is 
the best way of doing it and finally let 
them give us his wrhten notes. Yes
terday, he was very helpful to us. We 
should not discourage the witnesses or 
cast a-;persions on witnesses who 
come before us. I am very very 
ashamed of it. 

SHRIMATI SAVITRI SHYAM: They 
are not men in the street. We must 
not treat them like this when they 
come here. 

SHRI K. LAKAPPA: Whether we 
have this principle, while tendering 
evidence, we have right to cross-exa
mine them and re-examine the witness 
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when he comes here again or whether 
we get all the suggestions once for all 
from the witness and the members will 
have the right to say something there
after. What happened yesterday, every 
member was rising and cross-examin
ing the witness. That was not a re
gulated thing yesterday. 

CHAIRMAN: Cross examination 
should take place one by one. 

SHRI K. LAKAPPA: After tender
ing the evidence by the witness now 
before us whether the Member has got 
the right to cross-examine or get clari
fication of the points or to get further 
more ipformation from the witness or 
before tendering the evidence whether 
one by one we are to go on cross..ex'a
mining the witness. It will create con
fusion and the Committee cannot go 
on. These things will have to be re
gulated by you. 

CHAIRMAN: I will ask for the co
operation of the Hon'ble Members not 
to speak at one time, not to put ques
tions at one time. I would expect you 
also to help me in that. We shall hear 
the Witness first in full and then put 
questions. 

SHRI SHRI CHAND GOYAL: In 
that case, you must start from one end 
and finish at the other. Otherwise, a 
few members will monopolise all the 
time. 

SHRI P. N. SOLANKI: There are 
some members who have not received 
the memorandum of the witness in ad. 
vance. If the witnesses are approach
ed today 'for their memorandum and 
if they are circulated as ur~nt papers, 
we could go through them in the 
evening and be ready for cross-exa
mination tomorrow. 

CHAIRMAN: When we ask 
comments from witnesses, we 
ask them whether they would 
to appear before the Committee. 

for 
also 
like 

In 



the case of Shri Gupta, for instance, 
he replied to us stating that he 
would like to •appear before the 
Committee but he regrets that it is not 
possible to send the comments earlier. 
So we requested him to come and he 
has come. It must be realised by us 
that he is a presiding officer of a court 
and he has agreed to spare his valu
able time for us. We must show him 
all respect and hear him. Naturally, 
he is more concerned with the proce
dure in the lower courts. His views 
will be very helpful to us. 

WITNESS: My first submission 
is that there should be constitution 
of Divisional Tribunals. 

CHAIRMAN: At which stage? At 
the lowest stage? 

WITNESS: Not at the lowest 
stage. To hear second appeals and 
revision •and first appeals. 

CHAIRMAN: Would you like to 
offer any suggestion regarding the 
lower courts at the munsif's stage 
or district judge's level. We will 
then to the appellate stage. 

WITNESS: This is a general ob
servation. I am not very much con
cern•=d with the CPC while making 
this suggestion. I am more con
cerned with procedure obtaining in 
the country. 

At present, second appeals go to 
the High Court and there is such a 
block in the High Courts that in big 
Courts like those of All'ahabad, Cal
cutta and Madras, they liake 8-10 
years. So if the Divisional tribu
nals could take some of the work 
from them, that will be very useful 
for litigants as well as for the courts. 
The tribunals may hear second ap
peals and \3.1so revision appeals from 
the munsif's courts. At present, 
actually High Courts are more occu~ 
pied with writ petitions and with 
sessions cases. 

CHAIRMAN: Why is there so 
much jamminJ at the lower leye!? 

22. 

WITNESS: There are chiefly two 
reasons. One is that actually cases 
get blocked at the High Coutt level. 

CHAIRMAN: That comes later. . 
WITNESS: Even in the first ins

tance in several cases. Revision peti
tion is filed and appeal is preferred 
and cases get stayed for 8-10 years. 
A writ petition takes about 4 years 
for disposal. Even for giving a £t
ness certificate to appeal two years 
are taken. This is \3.t the first level 
in the High Courts. 

SHRI J. M. IMAM: So far as the 
lower courts are concerned, it is 
stated that there is a lot of delay, 
because there is delay in the service 
of summons and secondly, there is 
delay on account of adjournments. 
Have you any sugges•ions to reduce 
the delays? 

WITNESS: I have got th~t in 
mind. I shall proceed section by 
section. Adjournment section is 
order 17. I will come to it later. 
What I said was by way of a gene
ral suggestions, not actua!ly concern
ed with CPC. 

CHAIRMAN: This is an amending 
Bill. We can only go into those sec
tions which are touched by the 
amending Bill. 

WITNESS: This falls within the 
purview of CPC. 

CHAIRMAN: But 
\3.mending the whole 
amending only some 
posed in the Bill. 

we are not 
CPC; we are 
sect:ons pro-

SHRI KAMESHW AR SI'XGH: 
But further amendments can be in
serted for speedy disposal. 

CHAIRMAN: That is a different 
matter. 

SHRI KAMESHWAR SINGH: This 
is a very valuable suggestion he has 
Made. People spend time and money 
aa::i. g::-t no result. 



CHl.lii.MAN: We do not kr.o·.v 
what will be the fate of the tribu
nah either. They may be holding up 
cases. 

SI-IRI KAMESHWAR SINGH: We 
can examine the pros and cons and 
see what can be done. 

CHAIP.M!'.N: I would like you to 
confine your suggestions to those sec
tio:Js which ·a.~ being amended here. 
L::~ter on you may give your general 
observations. 

WITNESS: The present procedure 
is to prefer an appeal to the High 
Court. The procedure could be 
amended and the appeals may be 
r-:·eferred before the divisional tr ibu
nals. 

SHRI J. M. IMAM: The most im
portant consideration is how to avoid 
delay and how to ensure speedy dis
p'l''al of ca3£'S. ~o let the witness 
sbte before us what all he wanh to 
s--.y in regard to all the factors ·~hat 
cnr~tribute to delay in disposal of 
cases. 

\VITNE.:iS: At present it takes 
about 8 to 10 years for a High Court 
like Allahabad, Calcutta, Bombay or 
I\!adras to dispose of a first and 
~econd appc•al. In fact there is such 
a Lu·ge a(:currlulation of work before 
the High Courts that it is not possi
b:e for them to l'Jok after the rou
tine work. Most of their time is 
Li.ken up by their writ and criminal 
jurisdictions and a5 the famous say
in-; ;oes, justice delayed is justice 
denier!. The litigant public has 
sta~·t.:d feeling the pinch of extra
o~d:r.•,1fy delay in the fi:wl disposal 
of COt3es especially civil caS'2S. 

This delay can be curt8i1Pri if tri
bunals consioting of two or three se
rlior rtistrict judgl's of the gr~de and 
rank of a Commissioner are consti
tuted in every division. Such tribu
nal~ sh'all have final jurisdiction with 
rc :?''lrd to second appeals, first ap-
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peals up to the valuation of 50 00~ 
it may mean some amendment ~f the 
Constitution-arising out of or from 
the. ~rders of Munsifs and appeals or 
r~Vlswns from the orders or convic
tl~ns made by the magistra•es. The 
High Court . should be left £0 look 
after writ jurisdiction, crimin'al ap
~eals from the orders of the sessions 
Judges, matrimonial and company 
law matters. In the recent past, work 
ha~ grown enormously and with the 
obJec,ive of socialism in view the 
executive excesses are likely to lil
creas~ causing additional strain on 
~h~ High Courts. In view of this also 
1t 1s m;cesS'ary to relieve H.:.gh Courts 
o~ _unnecessary burden. In every di
VIswn as many tribunals as a;:-e 
nec2ssary may be constituted. In 
fact this process of divesting the High 
Courts of some of their work has al
ready started in States likoc U.P. In 
U.P. they have also raised the \'a~u
ation upto Rs. 20,000 'llnd they have 
recently raised the jurisd:ction of 
the small cause court judges; they 
am increasing the jurisdiction of the 
munsifs. The High Courts should be 
left to decide only those questions 
which need their attention. Since 
devaluation the value of money has 
gone down and Rs. 5,000 in th•e old 
day3 is now worth Rs. 20,000. There
fore, the jurisdiction at the lower 
level should be enlarged and the 
High Courts should be concerned with 
some important work. In the dis
tricts it takes about two or three 
ye'ars for a civil suit to be decided. 
It may take even 25 or 50 years if it 
goes up to the High Court and Sup
reme Court. After I pass an order 
t~e. party s:~ks time for fl.ling a re
VISIOn pehtJOn before the High' 
Court and so a stay order is granted. 

CHAIRMAN: You must have seen 
th•? suggestion that a stay order will 
not be g:-antcd. 

\VITI'-<'"ESS: If the High Court ad
mits a revision pe .it ion, 'a stay order 
~~::!l:d be 6:2-nt~J.. 

CHAIRMAN: Herea.fter the rules 
\':ill be changed. 



WITNESS; I have made the sug
gestion. The Committee may consi
der it. 

There is another suggestion with 
regard to the filing of appeals. The 
present procedure is that an appeal 
can be filed only if i~ is accompanied 
by a copy of the decree and judge
ment. It takes about two weeks for 
the preparation of the decree and 
actually litigants pass on some sort 
o'f illegal gratification to the staff to 
prepare decrees as early as possible 
so that they may prefer an appeal 
a8 early as possible. Provision should 
therefore be made that an appeal can 
be 4preferred without 1being ac~om
panied by a copy of the judgment 
and decree. In most cases where an 
\'l.ppeal is preferred against an order 
of the Munsif to the District Judge 
who is sitting just in the next room, 
the appellate court can call for the 
records and there is no need at all to 
obtain copies of the decree or judge
ment. If the appellate court is in 
another district or town that is an
other matter but that may not be the 
majority of cases. Then again notice 
has to be served on the respondents 
and they may adopt all sorts of tac
tics not to get the summons served. 
In that case provision should be 
made that service of notice of appeal 
on the counsel who was engaged for 
the suit should be deemed proper 
service o'i the summons an_d thus a 
delay of 4-5 months can be avoid~d. 

CHAIRMAN: If the party retains 
that counsel it may be valid. It is not 
so in every case. 

WITNESS; In that case time may 
be granted so that the party may en
gage another counsel so that the 
appeal will be ready for he>aring the 
moment the counsel appears. 

I shall now turn to section 20 which 
deals with territorial jurisdiction. In 
the ·commercial world transactions 
take place over the telephone or by 
post and it is difficult to determine 
the place where the contract had been 
entered into. In such suits invariab1y 
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the question whether \'l. particular 
court has jurisdiction to try that suit 
arises and a lot of evidence is adduc
ed. Section 20 should be amended 
so that a suit 'Can be filed at any place 
where either of the contracting par
ties is residing. 

SHRI IMAM: What about the exe
cution of the decree? 

WITNESS: The Court which 
passes the decree will execute it. 

Section 24 refers to transfer of 
c~ses., The suits are instituted in 
permanent courts and several addi
tional courts function in a district. 
The District Judge according to the 
existing provision cannot transfer a 
suit to be instituted. These instituted 
suits wait for sometime for transfer 
to additional courts. At places this 
time is quite large and they are 
transferred to \'l.n additional court 
after a few months: In case a pro
vision is made empowering a district 
judge to trans'fer suits to be instit'..lt
ed, he can make an automatic per_ 
manent arrangement for regular 
transfer. For instance, I h•ave three 
tehsils with me: Mawana, Hapur and 
Sardhana. AU the suits relating to 
those places are filed in my court 
and they remain with me for some
time. I send a list to the District 
Judge and he transfers those cases to 
the addition'al courts and they are 
ultimatdy sent to those courts. Pro
vision should be made that suits 1 to 
M may go to one court and 50 to 100 
may go to another court. That ar
rangement can be made. 

CHAIRMAN: · That is not an 
amendment of the Act. It is a 
question ot procedure which the 
District Judge can regulate. 

WITNESS: At present he cannot 
transfer a suit to be instituted. 

CHAIRMAN: It is not really a 
transfer. Supposing there are seve
ral Munsiffs, he can decide which 
case should go to which Munsiff. 

WITNESS: Actually what happen~ 
ls if suppose a suit i 5 instituted in a 



Court on 18th of September, the Dis
trict Judge has no power to transfer 
it on 17th of September. He can 
transfer it only after it is instituted. 
U lln amendment is made, it can be 
transferred on the 16th or on the 
17th itself. 

CHAIRMAN: Which provisiOn can 
be altered? 

WITNESS: Section 24. 

SHRI RAJID..""DRANATH ;BARU:.I\: 
How can he trans·:ter a non-existent 
suit? 

WITNESS: He may order suits 1 
to 20 will go to such and such court, 
20 to 50 will go to such and such 
court so that there is an automatic 
transfer of cases and there is no de
lay. Otherwise -it takes several 
months. The pr~senf section 24 reoa.ds 
like this: 

"On the application of any of 
the parties and after notice to the 
parties and after hearing such of 
them as desired to be heard, or of 
its own motion without such notice, 
the High Court or the District 
Court may at any sta~ 

(a) transfer any suit, \3.ppeal or 
other proceeding pending before 
it for trial or disposal to any 
Court subordinate to it and com
petent to try or dispo3c of the 
same .... " 

Therefore, the suit or proceeding 
must be pending before it before he 
can order the transfer. 

SHRI P. C. 1\fiTRA: Without any 
notice how can be transfer? · 

WITNESS: He can make an ar
rangement \3.bout it. 

CHAIRMAN: The witness's sug
gestion is that there may be some 
change in Section 24 in order· to en
able an automatic transfer of cases 
from one court to another. 

WITI'."ESS: That is precisely what 
I want. 

SHRI P. C. MITRA: How can the 
Court transfer the case without re
ceiving on application for it? 

WITNESS: Suppose 100 suits \3.re
instituted on an average in a month_ 
The first 50 suits can t;:, tried in this 
court and the next 50 suits can be
tried in the next court so that there: 
is no delay. 

CHAIRMAN: I am sure this sec
tion will not apJ;>lY in the manner 
you want it to be !!one. The change 
you want to be made is only a pro
cedural change. It is not that the Act 
empowers· it to be filed in one court-

WITNESS: They have to be filed 
in one court only. 

CHAIRMAN: There is nothing to-
stop the District Judge from acting_ 
in the manner you suggest. That 
transfur is not under Sec. 24. That is 
lor a different purpose when the 
party wants to get it transferred. 

WITNESS: Actally it is under Sec_ 
24. It is on the application of any o:t 
the parties or on its own motion. It 
is under this provision that the case
is t:r'ansferred from one court to an-
other court. 

CHAIRMAN: You want suo mot~ 
transfer by the court. 

WITNESS: Yes, Sir. 

SHRI P. C. MITRA: Without
knowing the grounds of transfer? 

WITNESS: Ali suits are instituted 
in one court and for expeditious dis
posal some suits are transferred to· 
the other courts. 

CAIRMAN: He files a suit in your· 
court because you have jurisd · ~uon 
in that area You want that ar-:3. to
be split up? 

WITNESS: I do not want the area· 
to be split up .. Suits may be institut
ed in one court and some of them 
may be transterred to some other-
court. ' 



CHAIRMAN: Transferred or dis
·tributed? 

WITNESS: He ,Should distribute 
them in advance. 

SHRI P. C. MITRA: That is dis
tribution and not transfer. Trans
fer here is on the application of the 
parties. 

CHAIRMAN: Personally I think 
this matter will not fall under Sec
tion 24. It is an automatic arrange
ment which the court will look into. 
However, we have noted your sugges
tion. 

WITNESS: Next is about Sec. 34. 
At present the maximum interest in 
a mone'y suit which the Court can 
grant is 6 per cent. per annum. It is 
very low. Even banks charge 9 per 
cent. This should be raised to 12 per 
cent. I want the maximum limit to be 
12 per cent. The court can exercise 
its discretion and grant from 1 per 
cent. to 12 per cent. 

CHAIRMAN: Don't you think that 
raising of the rate of interest will 
.cause hardship to the parties? 
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WITNESS: Not at all. Outside the 
lending rates are very high. The 
banks charge 9 per cent while lending 
money to the customers. 

SHRI J. M. IMAM: It will make him 
pay the money earlier. 

WITNESS: Next is Sec. 35. To my 
mind, an appeal allowing cr refusing 
the costs should be barred. 

CHAIRMAN: Suppose the lower 
court has acted wrongly in that 
matter? 

WITNESS: It is such a trivial matter 
for an appeal to be allowed. 

CHAIRMAN: It ma'y be several 
thousands of rupees. 

WIT!I.'"ESS: My suggestion is just to 
reduce the work of the appellate 
court. 

My next suggestion is about S5(a)
Special costs. The UP Gov~rnment 

has already made an amendrt,ent and 
I think that can be adopted. Under 
thE" present· provision the court can 
award special coSts only i! a specific 
prayer is made on that behalf. The 
UP Government has made an amend
ment in 1954 that special costs can be 
awarded by the court suo motu \vith
out any pra•yer being made." 

My second suggestion is that the 
party should be made to deposit the 
costs before it files an appeal. This 
is in order to make the provision more 
stringent. 

CHAIRMAN: You want the a:nount 
to be deposi'.ed before the appeal is 
filed? 

WITNESS: Before the appeal or 
revision is filed so that frivolous liti
gation does not get much of a fillip. 

Next is Sec. 75-Purposes for which 
a commission can be issued. 

SHRI KAMESHWAR SIXGH: The 
witness should be allowed to express 
his views whatever he has got; later 
on it can be ma-de more spccit1c. \Yith
out interruption we can hear; we can 
understand better. 

CHAIRMAN: You must realise that 
where the Committee has no power 
to make any amendment, how can yoa 
ask the witness to give suggestions? 

SHRI KAMESHW AR SINGH: It is 
within tbe purview of the Committee. 
We can sort it out later. 

CHAIR:-.1AN: He may give sugges
tions on specific clauses which are 
soue1ht to be amended. Later on he rna; give general impressions also. 
We will now proceed further. 

WITNESS: Regarding Section 'i5, 
pl!l poses of issue com!!l.is:;wn,. there 
should be a provision empowenng the 
courts to issue commission:; for seizure 
and inspection of account books. In 
a recent case the Supreme court has 



held that at present a court has no 
such power. The partner tiles a suit 
for dissolution of partnershiP. He can
not seize the account books etc. He 
has no evidence. The court also can't 
come to any conclusion. Therefore it 
is necessary to safeguard the interest 
of the dispossessed in cases of parti
tion, profits and- partnership etc. a:1d 
therefore a provision may be made as 
suggested, in section 75. 

CHAIRMAN: After (d), (e) shculd 
be added. That is your suggestion. 

WITNESS: Yes, Sir. 

Next I come to Section 80 which re
quires giving of 2 months' notice to 
any Government before suit can be 
filed. If the Committee decides ·to 
scrap the entire section I have nothing 
to add. In case it wants to retain some 
of the provisions about it, some ex
ceptions may be made. 

CHAIRMAN: What is your impres
sion? 

. .• 
WITNESS: It should n'Jt be scrap-

ped totally. It may remain. 

CHAIRMAN: What is your s11gges
tion! 
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WITNESS: There shoald be a sec
tion like Section 326 of the UP Muni
cipalities Act. There a provision has 
been made that a notice is not neces
sary in those suits wherein the onlY 
relief claimed is an injunction of 
which object would be defeated by 
the giving of the notice or postponing 
of the commencement of the suit or 
proceedings. A similar proviston 
should be made in section 80 CPC. 
This will also help reduce t'<e work 
before the High Courts as the parties 
have to rusb there in order to get an 
immediate relief. 

CHAIR?.1AN: What al::out the time? 
Should it be 2 months or less? 

WITNESS: If there i~ no imminent 
danger or injury. 2 months is reason
able time. 

456 RS--.1. 

CHAIRMAN: It has been suggested 
by various high courts that time 
should be reduced. 

WITNESS: That will n~t be an ade
quate relief. Exception may be made 
in those cases in which no time may 
be given. Otherwise it may remain 
as 2 months in all cases. 

CHAIRMAN: All right. What is 
Your next point? 

WITNESS: 1 come to Section 82. 
This is about reporting of the matter 
to "the . State Governm£'nt. This pro
vision should be scrapped. It may be 
substituted by a provisivn which may 

-prescribe giving of notice only. This 
provision should be a.Il'.ended so as to 
eliminate the reporting procedure and 
in its place a notice of 3 months may 
be substituted, or whichever time this 
August committee considers proper. 
Instead of this reporting procedure, 
that should be the proc~dure which I 
would hasten to suggest. 

CHAIRMAN: Why should a notice 
be at all necessary--once decree is 
passed against the Gavernment? 

WITNESS: It takes c"~~en after this 
reporting procedure, about a year for 
the Government-ther~ are inter-de
partmental quarrels. The concerned 
department asks the other department 
to pay the money and all that .•. 

CHAIRMAN: Once you make change 
in the Act it is their duty to pay 
within prescribed period 3 months 
or 2 months and they will have to do 
it. 

WITNESS: They must do it; hut I 
feel tliey will not be ai::l~ to do it 

CHAIRMAN: Where is the neces
sity of giving notice? Wh!' sh?uld 
notice be given? Is. r:.otice g1ven 
against an ordinarY litigant! WhY 
should it be necessary against the 
Government? 

WITNESS: It is considered the most 
solvent P}lrf.1· 



CHAIRMAN: Whe;1 passing order 
the court can mention that this should 
be paid in 2 months or 3 months. 

WITNESS: Because it will result in 
some very unpleasant things, 

CHAIRMAN: What is hardship for 
the Government? Why tht:y cannot 
pay? 

WITNESS: They may refer it to the 
Department conc~rntd. The Dept. 
concerned refers it to their lawyer. 

CHAIRMAN: Only reast:-nable time 
should be given. 

WITNESS: Otherwise it will result 
in attachment of treasuries dail:y in 
every district. N~xt ! g':l to Section 
87. 

CHAffiMAN: I want to go bock to 
Section 82. This is o:1 p:.•gt> 7. 

CHAIRMAN: Execwion shall not be 
issued on any such decree unless it 
remains unsatisfied for the period of 
three months computed frcm the elate 
of such report. 

WITNESS: That may also be suffi
cient. I am giving another opportu
nity after the decree is filed. Other

. wise, it will mean attachment of 
treasuries daily in every district 

CHAIRMAN: You do not want any 
change, 

WITNESS: I want just a notice of 
two months be given after an execu
tion application is filed. 

Next is 87(B). It is not included in 
this Act but it is of general impor
tance in the sense that it grants pro· 
tection to former Indian rulers. I 
think, this should be removed as Nlrly 
as possible. 

CHAIRMAN: When their privileges 
are taken awa:y; all these privileges 
will be taken away, 

AN HON. MEMBER: For this parti
cular Section there are already Press 
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comments that the Select Committee 
might amend this Section. I think we 
should not ignore this particular Sec
tion. 

WITNESS: 87(B) should be scrap
ped totally. 

Section 96 and 1(}0: Under Section 
100 at present a second appeal can be 
filed in respect of execution cases. My 
suggestion is that a second appeal 
should be barred in execution cases. 
A party has enough opportunity to 
contest a suit and generally frivolous 
objections are filed in execution cases 
to delay the execution. I think that 
an opportunity upto the first appeal is 
sufficient against the order passed in 
an execution case and therefore a 
second appeal should be barred. 

Next is, although it is not included 
in the Amending Bill, concerning 122 
CPC. 

CHAIRMAN: Have you got any sug
gestions for Section 115-Revisicns. 

WITNESS: It is enough which this 
Committee has proposed. It is very 
satisfactorily being amended. I will 
take up Order 1, ~ule 10 which re
lates to Section 115. At present a 
revision lies against the order adding 
or refusing to add a party to the suit. 
It takes about 8 to 10 years in the 
High Court to dispose- of a civil revi
sion and it results into unnecessary 
delay. In case addition of party has 
been refused, a second suit by or 
against that Party can be disposed of 
twice during the time the High Court 
disposes of the civil revision. In case 
a party is ordered to be added, it has 
full opportunit'y to place its case 
before the court and therefore in 
either of the cases It is not necessary 
to provide for a revision. Thus a re
vision against the order adding or re
fusing to add a party to the suit 
should be barred. 

CHAIRMAN: In what manner do 
you want it to be restriCted? 



WITNESS: No rev1s10n should lie 
against an order adding 'or refusing to 
add a party to the suit. 

SHRI P. C. MITRA: In the lower 
court if the party applies for adding a 
party and if the court rejects it, no 
revision should be allowed. That is 
what you mean. 

WITNESS: Yes, Sir. 

DR. B. N. ANTANl: What are the 
grounds-rot' laking away the right of 
revision? 

WITNESS: Expediency, 

In case addition of party has been 
refused, a secol'ld suit against that 
party can be filed and therefore, it 
does not act to the prejudice of that 
party. In case the party is to be add
ed, it has full opportunity to place its 
case before the court. In that case 
revision is absolutely unnecessary. 

DR. B. N. ANTANI: Is that sufficient 
justification? 

SHRI SHRI CHAND GOYAL: Do 
you not think it as an amplification of 
litigation? 

WITNESS: Actually tne second suit 
can be disposed of ia half the time 
than the other course. 

CHAIRMAN: So far as adding o:t 
the party is concernea, adding the 
name \Vill not effect materially the 
plaintiff. But if the party is dropped 
from the plaint, then it will effect 
materially. 

WITNESS: It is about refusing to 
add the party. The court may reject 
that application or accept it. My opi
nion is that revision should be barred. 
In case the party 1s added, it can 
place full case before the court and it 
has an opportunity to go upto the 
Supreme Court. In case it is refused, 
then that decree is not binding upon 
it. It cannot effect him. 

CHAIRMAN: I have not been able 
to follow your argument as to what 
exactly you want. 
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WITNESS: H the court permits a 

party to be added in a suit or it re
fuses to acfd, ·a revision lies against 
that order. --1\f'y submission is that in 
case party is not added, that decree is 
not binding on him. in case a party 
is added, it has full opportunity to 
put its case before the lower court and 
Supreme Court. Iri either of the 
cases, it is annecessary that the pro
vision shoula be there. 

CHAIRMAN: Mr. Goyal was just 
saying that it will lead to the multi
plicity. 

WITNESS: Revision will take twice 
the time.-

This provision is mis-used by the 
persons and frivolous applications are 
moved generally-in 90 per cent of the 
cases. 

CHAIRMAN: In wliat way are the 
parties effected? 

WITNESS: In case the revision is 
barred, it is not going to effect the 
merits of the case. 

CHAIRMAN: The effect of the red
sian will be that it will take time? 

WITNESS: Not only time but the 
case win get very old. If the part'y is 
added, it will start like a fresh case. 

CHAIRMAN: That will depend upon 
the stage. Suppose at the initial stage 
it is said that such and such a party 
be added and such and such be 
dropped, then? 

WITNESS: I am..not saying anything 
about the dropping of the party. That 
will not cover my suggestion. Drop
ping is more serious than adding a 
party. 

Sir, next suggestion of mine is with 
regard to Section 122 C.P.C. which is 
not included in the Amending Act. 
High Court lias been given power to 
frame rules or amend rules of the 
First Schedule. It has created a lot 
of confusion. There should be unifor
mity. My suggestion is that a sub
Committee of this august body may 
go into this and bring uniformity in 
those rules. 



CHAIRMAN; Attempt has been 
made to bring them in line under this 
Amending Act. 

WITNESS; I submitted that this is 
not included in the Amending Act. 
Since .the Committee is going into it, 
a sub-Committee may be appointed so 
that those rules should be made uni
form. 

SHRI RAJENDRANATH BARUA: 
How are you affected? 

WITNESS: I am not personally 
effected but there should be wnifor
mity. Actually in some cases theY 
are in contrast. Some courts have not 
framed rules and some have framed 
them. 

CHAIRMAN: Do you want that the 
right of the Hi~ Court should be 
taken away? 

WITNESS: Not that. Actually I 
wish that these rules may be made 
uniform as they vary, The rules were 
made in 1908. In the course of 60 
years various rules have been made 
by them. There has been no attempt 
to make them. uniform, 

DR. B. N". ANTANI: Do you suggest 
uniformity of rules in all the High 
Courts? 

WITNESS: Yes, Sir. Parliament 
may amend the rules. at present and 
thereafter the High Court may go on 
amending it. 

SHRI JOACHIM ALVA: You cannot 
pass an opinion as you are not of the 
higher rank of the judiciary. Supreme 
Court has neglected this business for 
the last 50 years. 

WITNESS: Supreme Court has no 
authority to give any directions about 
it. 

SHRI JOACHIM ALVA: Supreme 
Court would have at least given the 
direction like that. 

WITNESS: They make rules under 
122 C.P.C. 
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SHRI JOACHlM ALVA: There is a 
jungle of rules. 

WITNESS: To my knowledge, no 
High Court has made. the rules based 
on its inherent ~urisdiction. A sub
committee is constituted to frame 
rules, then it goes to the State Gov
ernment for approval and afterwards 
it is published in the iazette. 

SHRI RAJENDRANATH BARUA: 
According to the requirements o1 
local conditions and demaAds, they 
have done it. There is no confliet. 

WITNESS: There is conflict. Some 
High Courts have not framed rules. 

SHRI R.AJENDRANATH BARUA: 
It is for the High Courts concerned to 
look into it. 

WITNESS: !f you feel that way, it 
is all right. 

The next is Order No. 5--service of 
summons. The Allahabad High Court 
has made the rules; others have not. 
A provision should be made that a 
court may bQ empowered to issue 
summons or notice suo motu by regis
tered post. 

DR. B. N. ANTANI: In what way 
will it help the- parties? 

WITNESS: Because service through 
the process servers is never personnel 
at least in the first instance. In 99 
per cent cases, it is never personal. 
First it issued for three months' dura
tion. At present, I am giving it for 
8 months' duration. You can imagille 
the plight of the plaintiff. 

DR. B. N. ANTANI: From your ex
perience as a munsif, in how many 
cases will a court be inspired to take 
suo motu action in such matters? 

WITNESS: At least ever since I 
have begun work in the court I have 
been doing it. 1 haTe put in 9-10 
years and I have been doini it right 
from the very first day uptil now. In 
the first attempt, wnat happe~s is that 
the process server reports that he was 



not there. It is in the third instance 
that I order that summoM may be 
served by publication in the loaal 
gazette. What I feel is that the post
man is much more reliable than ~e 
process server. 

CHAIRMAN: What is your exaat 
suggestion? 

WITNESS: The court zhould be em
powered suo motu to is::;ue notice or 
summons in the ftnt instance itself by 
registered post also. 

CHAIRMAN: That is already being 
made. 

WITNESS: Yes, quite so. 

SHRI BRIJ BHUSHAN LAL: By 
adding the pr~viso in 19A(l), will it 
not defeat the purpose? 

WITNI!:SS: It is very muca neces
sary because it may be left to the dis
cretion of the court in particular cir
cumstances of a case. May be the 
parties 1:1re ther&. 

SHRI BRIJ BHUSHAN LAL: Will 
not the powers be misused? The offt
cials of the court will mislead the 
court and get orders pas!ed. They 
just come in the morning and get the 
papers signed. 
are sent by registered po:!st? 
TJ:lere is a lot of corruption due to 

WITNESS: No. 

SHRI BRIJ BHUSHAN LAL: What 
is the necessity? 

WITNESS: It varies from presiding 
officer to presiding officer. 
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SHRI BRIJ BHUSHAN LAL: Where 
is the necessity otUiis-proviso when 
they have said 'shall' in the begin
ning-The court shall, in additioR 
to .. .' 

WITNESS: If the word 'shall' is 
substituted by 'may', the proviso be
comes redund~t. 

SHRI BRIJ· BHUSHAN LAL: Will 
it not be ineffective in that case? 

WITNESS: Yes. 

SHRI BRIJ BHUSHAN LAL: In 
that case, the summons will not be 
served by registered post. What is the 
harm when simultaneously summons 
are sent by registered post? There is 
a lot of corruption due to this. 

WITNESS: There is no doubt about 
that. 

SHRI BRIJ .. BHUSHAN LAL: So the 
inclusion of 'sliall' is a very nice 
amendment. But so far as the pro
viso is concerned, it is redundant; it 
lessens t.he effect of this amendment. 

WI~: It becomes redundant. 

CHAIRMAN: You want to take 
away the discretion of the court. 

WITNESS: I think it is redtmdant. 

CHAIRMAN: The question is 
whether discretion should be allowed 
to the court or not. 

WITNESS: In the first instance, it 
is not necessary to allow discretion. 
Let the summons go by both the 
processes, through the process server 
as well as by registered post: 

SHRI J. IMAM: 
through police? 

What abo11t 

WITNESS: The next is Order 17-
regarding amendment of the plead
ings. This is one of the most misused 
provisions. It is so wide JUY that at 
any stage the court may allow am
endment of the pleadings: I think this. 
should be made more stringent. At 
present, even the Supreme Court 
can allow amendment of. a pleading 
which was. originally field before the 
lowest court, after the suit has been 
pending for 10-15 years. If· a suit has: 
been pending for ten or fifteen. years, 
can it ibe done? Is. it worthwhile to
retain. this provision in the present 
sh~pe? 'J'be rule says: " .... The Court 
may at any stage. of the J)l"Oceed-
ing .......... '' 

' SHRI RAJENDRA NATH BARUA: 
It is n(>Cessary to avoid multiplicity 
of rules. If it changes the character 
of the suit, ..it should be allowed. 



WITNESS: If any fact developed 
after the suit was filed, an amendment 
in respect of that caa be allowed. 
Otherwise there should be some bar 
after which no amendment should be 
allowed. Because, sometimes it r.1eans 
a trial denovo if an amendment is 
allowed. That leads to a lot of delay. 

CHAIRMAN: You want some sti
pulation to ibe put that it will .not be 
allowed at a later stage. 

WITNESS: That is what I am sug
gesting. The parties concerned come 
to know about themselves or the 
other parties within the first six 
monsts of filing a suit. There must 
be some check about permitting 
amendments. 

CHAIRMAN: The amendment in 
the Bill is not sufficient? 

WITNESS: I think so. 

At present under Order 9, rule 2 
a suit can be dismissed if a defendent 
is absent. The suit can be decreed 
exparte. There is no provision for the 
dismissal of a suit in case the plain
tiff does not comply with an order of 
the court. I want that the court 
should be empowered to dismiss a 
suit in case the party fails to co!Tlply 
with the order of the court in un in
terlocutory matter. 

SHRI RAJENDRA NATH BARUA: 
It will be a great hardship. 

WITNESS: In a case suppose the 
party applies for a survey commis
sioner. That application is granted. 
It takes six months for the party to 
take further action. Meanwhile the 
court is waiting powerless. I cannot 
dismiss the suit. All 1 say is that this 
should be made more stringent. Then, 
there is order 9, rules 4, 9 and 13. 
These are the most abused provisions. 
The wording is " .. On sufficient 
grounds". At present a medical cer
tificate on payment of Rs. 2 and an 
application fee of Rs. 1.50 are enough 
to set aside an exparte decree for Rs. 1 
iakh for securing an adjournment of 
the hearing. 

CHAIRMAN: You must consider 
genuine cases also. 
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SHRI RAJENDRA NATH BARUA: 
It is left to the discretion of the 
Court. If the court is not satisfied it 
can examine the doctor who gave the 
certificate and take further action in 
the matter. The other party can object 
to the adjournment. 

WITNESS: If I may say frankly, 
the lawyers are interested in such 
things also. What I am saying is that 
the word 'sufficient' is too loose and it 
is so wide. We may have instead the 
word 'genuine'. 

CHAIRMAN: The word 'sufficient' 
is not a loose word. 

WITNESS: It is very wide. 

CHAIRMAN: The word \:iufficient' 
gives a discretion to the Court. 

WITNESS: But the practice obtain
ing practically everywhere is different. 

SHRI P. C. MITRA: We may say 
'or reasons to believe'. 

WITNESS: What happens is: gen
erally when an affidavit is filed, no 
counter affidavit is filed on behalf of 
the party. 

CHAIRMAN: Who prevents them? 

WITNESS: That is the practice. 
That is because the defendant cannot 
challenge it. It may be substituted by 
the word 'genuine' or a word like that. 

Next is: Order 17, Rule 1-adjourn
ments. It is clause 40 of the amend
ing Bill. Actually Rule 1 is not cover
ed. The Allahabad High Court has 
made an amendment to this Rule and 
it can be adopted. 

Rule-.> 2 and 3 under Order 17-my 
submission is that in case an adjourn
ment has been granted to a party and 
the party fails to appear or if he 
appears just to move for another ad
journment, then the Court should be 
empowered to pa~.> a decree on merits 
and such a decree should not be set 
aside ·by a court on appeal unless 
legally that decree could not have 
been passed. That is the one 



method to curb the practice of asking 
for adjournments on flimsy grounds. 

CHAIRMAN: You say that if the 
decree is passed illegally? 

WITNESS: On merits-that is what 
I submit, 'legally' means on merits. 

Already one or two adjournments 
are granted. Thereafter there must be 
some finality or some check on the 
party asking · adjournments. 

SHRI J. M. IMAM: It is always left 
to the discretion of the Judge. 

WITNESS: Unless there is a provi
sion, there may be some scope for 
mi•3chief. 

Then Order 21, Rule 2. Under this 
Rule a judgement-debtor is entitled 
to make payment of the decree or to 
effect adjustment of the decree even 
outside the court even when execu
tion is pending. This provision should 
be amended so that the judgement
debtor may not become entitled except 
by making payment or adjustment• in 
the court itself. Otherwise, forged 
receipts are filed. Daily it is happen
ing and lot of evidence is given by 
both sides. I have not come across 
even one genuine application. I have 
worked in 4 districts but I have never 
come acros3 a single genuine case. 

CHAIRMAN: Suppose they settle 
the matter outside the Court. What 
objection can there be? 

WITNESS: In case a decree is pass
ed and no execution is pending, then 
the party is entitled to make payment 
or get the decree adjusted outside the 
court. But, in case the execution is 
pending, then the party must pay or 
make the adjustment inside the court. 

CHAIRMAN: Why not outside? 

WITNESS: Then all this forgery is 
started. 

CHAIRMAN: If the . judgement
debtor pays out of court, where is the 
harm? 

33 

WITNESS: Actually, in genuine 
cases there is no harm. But genuine 
cases are practically nil In genuine 
cases the payment is always made in 
the court. They will take a receipt 
and they will get the adjustment 
recorded in the court. Only in falo.oe or 
frivolous cases the payment is said to 
have been made outside the court. 
Suppose tomorrow is the date of sale, 
to-day an application is made that the 
payment is made and a forged receipt 
is produced for getting the matter 
postponed for about 2 years. 

SHRI SHRI CHAND GOYAL: That 
means to suggest that actual payment 
is not" made but evidence is given. 

WITNESS: As I submitted, in 9 or 
10 years of my service, I have never 
come across any single case where the 
payment is really made. 

Next is Order 23, Rule 3. It is again 
like Order 21. When the defendant 
finds that a decree is imminent against 
him, he takes recourse to this proce
dure. The existing provision is: 

"Where it is proved to the satis
faction of the court that a suit has 
been adjusted wholly or in part by 
any lawful agreement or compro
mise, or where the defendant sa
tisfie-3 the plaintiff in respect of the 
whole or any part of the subject
matter of the suit, the Court shall 
order such agreement, compromise 
or satisfaction to be recorded, and 
shall pass a decree in accordance 

therewith so far as it relates to the 
suit" 

It should be amended "so that the 
agreement or compromise shoulq be 
made in writing". I should not be 
oral. 

My second suggestion is that in this 
Rule an amendment should be made 
that a compromise or agreement may 
not take place in a .pending suit 
except in the court itself. It 
should not be made subject to be made 
outside the court. When it is pending 



in the court, there is no fun in making 
a compromise outside the court. 

SHRI RANDHIR SINGH. Why not 
the village choudhuries decide it? 

WITNESS: They may decide it. But 
. that should finally come to the court. 

Sir, that is all what I wanted to 
submit. 

CHAIRMAN: Hon. Members desirous 
of asking questions may do so. 

SHRI JOACHIM ALVA: Have you 
got the permission of your authorities 
to appear as witness? Whose permis
sion have you taken? 

WITNESS: I wrote to my High 
Court but there wal! not sufficient 
time. Therefore, I took the provisional 
;>ermission of m':y district Judge. 

SHRI SHRI CHAND GOYAL: You 
said that the'Se appeals should be 
decided by the tribunal rather than by 
the high court ...... . 

WITNESS: I suggested, second 
appeals .... 

SHRI SHRI CHAND GOYAL: You 
know the personnel that is manning 
the high courts. They are very senior 
advocates or di•.>trict judges but same 
personnel will not be available for the 
constitution of these tribunals. That is 
number one. Nnmber two is this. I! 
we add more judges to the existing 
high court then also .... 

WITNESS: We have 1tt present about 
4 dozen high court judges at Allaha
bad. They are not able to cope with 
it. No State can manage at this level 
to provide 100 judges and therefore, 
some sort of an arrangement w;ll have 
h be worked out. 
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)HRI P. N. SOLANKI: You never 
suggested shortage of personnel. Per
sonnel is there; they are readily 
av<ailable. 

WITNESS: Some judges may be 
appoi.pted. and subsequently may be 
promoted as High Court judges. He 
may go to the High Court. 

. CHAIRMAN: It comes to this, that 
the strength of the high :: •. ·t should 
be increased. 

WITNESS: That will not be the 
solution. Already we have 45 High 
Court judges at Allahbad and it needs 
another 45 judges to finish off the 
arrears. 

SHRI SHRI CHAND · GOYAL: 
Punjab is a very small State; but we 
have 17 or 18 judges there. Even if 
we have 100 judges there is no 
harm .... 

WITNESS: The situation comes to 
the same. My suggestion is that selec
tion grade district judges should be 
appointed among the tribunal who 
should be· considered for promotion as 
high court judges. 

SHRI SYED AHMED: You have 
referred to Section 80 of t.~e CPC. 
Certain witnesses have said that in 
certain cases of urgency this notice 
comes in the way of further proceed
ings of the suit. May I suggest to ycu 
proviso to Section 80. The proviso will 
be that the provision of notice will 
not apply to suits under the Specific 
Relief Act; that is, for suits for in
junctions and declarations. 

WITNESS: That was specially my 
suggestion. I have already said ab:mt 
that. In respect of constitution of tri
bunals, for taxation that tribu.'lal 
exists. For revenue it exists. 

CHAIRMAN: They are not high 
court judges. 

WITNESS: They are somewhere 
between High Court judges and local 
judges Commissioners is between 
Board of Revenue and Deputy Collec
tor. Final authorit'y is commissioner 
Except about the revision jurisdic
tion for taxation the final authority is 
triunal except in certain legal mat
ters etc. 1 have suggested this to re
lieve the high court. 

CHAUDHARI RANDHffi SINGH: I 
would like to put one question to you 
Your real testimony i'3 from the point 
of view of disposal of cases. As Presi
ding officer you are to see that cases 
:ue disposed Of quickly. Have you 
taken the opinion or the interest of 
the public men who •.!'"' taking ad
val"tage of the Bar?" 



WITNESS: I have taken due consi
deration of all these things and my 
point of view is that nobody suffers 
unduly on account of this thing. But 
at some stage you have to put a full
stop. If tomorrow you allow appeal 
against the judgements of the Supreme 
Court you will find several appeals; 
you have to put a full-stop some
where. 

SHRI KAMESHWAR SINGH: I 
would like to draw his attention to 
this point that in many districts, es
pecially in Bihar, the work is so very 
heavy; lot of cases are pending, If ad
ditional appointments are not made 
the work will suffer. If more judges 
are appointed by the High Court or 
here, it will remain in the same 
method and so what is his specific 
suggestion? What should be done about 
it? 

WITNESS: It i•s made up by sub
sequent recruitment. 

SHRI KAMESHW AR SINGH: 
Younger people will get more chan,oes 
to go up. 

WITNESS: It is all the more if you 
increase the high court judges. 

CHAIRMAN: Ultimately it will come 
to that. 
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DR. B. N. ANTANI: You have ad. 
vocated retention of Section 80. Do 
you really believe that this section is 
not exploited by the defendant at all? 
Do you really believe that this sQrt 
of latitude given to Government is not 
exploited or abused? 

WITN"l!:SS: In certain cases it is so; 
in case of demolition it is abused. In 
case some executive authority wanta 
to demolish .... 

DR. B. N. ANTANI: This Section 
80 is a British legacy. Do you think 
we have to retain that legacy even 
today?. 

WITNESS: Unfortunately, we are 
retaining the British legacy. 

SHRI P. C. MITRA: Is it not a fact 
that this Section 80 is a check to the 
officers as complaints against them for 
any omission or commission are sent 
to higher authorities. If that is done 
away with then the officers will be 
free to fall out any case and their 
version will only go to the Govern
ment and not other party's. 

WITNESS: That is why I suggested 
a middle way between the two. · 

CHAIRMAN: Well, Mr. Gupta, thank 
you very much for coming and giving 
your evidence. 

(The witness then withdrew) 
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(The witness; Shri S. C. Mittal, was 
called in). 

CHAIRMAN: Mr. Mittal, I have to 
;point out that the proceedings of· this 
Committee are confidential anu they 
are not to be publicised in any man
ner. Our difficulty, which all the hon. 
Members will experience, is that you 
have not submitted any memoran
dum, and without that it will be a 
great handicap to the Committee. 
However, have you brought any note 
with you which can be passed on? 

WITNESS: I have brought some 
notes, but I have not got them cyclo
styled. I can only speak on the basis 
of these notes. 

CHAIRMAN: Will it be pos.sibl~ 
afterwards to send a note to us, with
in a week or ten days? 

WITNESS: Yes, I C'an. 

CHAIRMAN: Now we have tq deal 
with only such sections of the·· Code 
of Civil Procedure which are being 
amended by this Bill. You cannot go 
to the principal Act. 

WITNESS: Hon. Chairman and 
Members of the Committee, I got a 
copy of the Code of Civil Procedure 
(Amendment) Bill, 1968, from the 
Rajya Sabha Secretariat and I have 
gone through it carefully. I have also 
gone through the principal Act and 
the various State amendments m the 
principal Act as they have been in 
force till now. 

First, I would like to express my 
views about the amendment Bill 
-which is before the Committee for its 
-consideration. I would like to take 
ihe provisions clause by clause. I 
have nothing to say about clauses 1 
1o 7. Clause 8 of the amendn:ent Bill 
1>eeks to amend section 35A of the 
principal Act. Section 35A deals 
with the compensatory costs that c~n 
be awarded to the other party by the 
court if th~ party wh() raises some · 
.objectioi. ! :ins to prove them, cr the 
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objections are made without any 
ground and they are vexatious. This 
section in the principal Act is some
what defective. Sub-section (1) was 
amended by the U.P. Amendment Act 
of 1954 which has made this sub-sec
tion equivalent to section 182 o:( the 
Indian Penal Code. The U.P. Arnend
ment Ad of 1954 has provided: "lf in 
any suit C'l" other proceedings, includ
ing proceedings in execution but not 
being an appeal or revision, the ~ourt 
finds that the claim or defenc~ or any 
part· thereof is false or vexatious to 
the knowledge of the party by whc·m 
.it has been put forward, and if such 
claim or defence or such part is dis
allowed, abandoned or withdrawn in 
whole or in part, the court may after 
recording its reasons in holding such 
claim or defence to be false or vexa
tious, make an order for the payment 
to the successful party of the costs 
by way of compensation, irrespective 
of the decision on other issues of the 
case." This clause 8 has also sought 
to amend the section by adding only 
that the compensation can be award
ed up to Rs. 2,000, instead of Rs. 1,000. 
Sub-section (1) of the principal Act 
is not in conformity with the accepted 
principles of justice. In the Indian 
Penal Code it has been provided that 
when a person makes a false com
plain knowing it to be false and only 
to harass the accused 'and put the 
Government machinery into ·mo~ion 
without any grotind, then he can be 
prosecuted tor an offence under section 
182. Similarly in the Civil Pr:>ce-· 
dure Code it should have been pro
vid~d that when a person makes a c'!e
fence or takes such a plea which is 
vexatious and false to his knowledge, 
action could be taken against him. 
This is the intention of the U.P. 
amendment. So, sub-section Ul ot 
section 35A should be amended bl 
terms of the U.P. Amendment of 1954. 

Clause 10 seeks to amend section 
37. It provides:-

"The Court of first insta"ea does 



not cease to have jurisdiction to 
execute a decree on the ground 
merely that after the institution of 
the suit where in the decree was 
passed or after the passing of the 
decree, any area has been transfer
red from the juri3diction of that 
Court to the jurisdicti•Jn of aLY 

. other Court; but in every such case, 
such other Court shall also have 
jurisdiction to execute the decree, 
if at the time of making the appli
cation for execution of the decree 
it woulci have jurisdiction to try the 
said suit." 

The .purpose of adding this expla
nation will be that two courts will 
have jurisdiction in execution cases, 
firstly the court which passed the de
cree, and secondly the court which by 
scme order of the State Government 
might have become the trial court for 
a certain local area. That will, of 
i!ourse, not mean any change in the 
procedure, but it will create J.>Ome 
Jractical difficulties, as, for example, 

A village is in the jurisdiction of 
court B in 1940 and a decree is passed 
in that year. Now, after adding this 
explanation, the decree will be exe
cutable in courts B aDd C because 
village A has gone into the jurisdic
tion of court C. The decree of court 
B will ibe that when the property of 
the judgement will be in the jurisdic
tion of court C, it will not be possible 
for court B to execute the decree in 
the local area of court C and the de
cree has ultimately to be transfE'rred 
and, therefore, there is no necessity of 
adding this ~anation. The court 
which passed the decree or which 
exercised jurisdiction over the area 
when the decree is sought to be exe
cuted should have jurisdiction for 
execution proceedings. 

CHAIRMAN: WMch court -should· 
have the ~urisdiction, the original 
court or the transferee court? 

WITNESS: The original court which 
I\assed the decree or- the court which 
exercises jurisdiction for the time 
being when the application for exe
cution is presented. 
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CHAIRMAN: Which court would 
you favour? 

WITNESS: I think only the court 
which passed the decree or if there is 
any change in the local jurisdiction 
of the court, then the court which has 
jurisdiction for the time being when 
the application is presented . 

CHAIRMAN: Would it not be 
better if the court which exercises 
original jurisdiction shoulci have full 
powers .... 

WITNESS: This is what is meant 
by this explanation. There will be 
practical difficulty in it and that will 
be that the court which passed the 
decree will have full powers, but 
when the local area has been trans
ferred to the jurisdiction of another 
court, the processers of that court are 
specially sent to that and that will 
mean a huge expenditure and un
necessary complications. 

CHAIRMAN: From that point of 
view the court to which tae decree 
has been transferred, should have 
complete powers. 

WITNESS: Yes. 

Then I come to clause 12 which 
seeks to amend section 42. This 
clause defines the powers of the exe
cuting court and one of the powers 
which is now being generalized is the 
power to sefid the decree for execu
tion to another court under section 
39. That is, clause 12(2) (a) empowers 
the court under section 39 to trans
fer a decree for execution to another 
court in certain circumstances. By 
adding this sub-section in section 42, 
the transferee court will itself have 
the power of further transferring the 
decree to another court for execution. 
And of course, there is a provision in 
sub~sectien (3) that the court passing 
an order in exercise of powers speci
fied in sub-section (2) shall- send a 
copy thereof to the court which pass
ed the decree. Therefore, it means 
that once a decree has been transfer
red, it can again be transferred to an
other court. That mean:; that an 



execution 'application once presented in 
a court and transferred to another 
court will again be liable to be trans
fered to another court if it cannot be 
sat:sfied. That will mean that an 
execution application can remain pen
ding for a period which cannot be 
imagined at present and that will 
frustrate, I believe, the purpose of sec
tion 48 which provides for a period of 
12 years for executing a decree. In 
view of it I feel that the decree which 
has been once transferred by the court 
which passed it, should be only trlms
ferred by it and not by the court 
which has received it from transfer 
because the court which has received 
a decree after transfer has to certify 
to the court which sent it for exe
cution about the execution and the 
reasons why the decree has net been 
satisfied. 

CHAIRMAN: So what do you want 
now to be done? 

WITNESS: I propose that a decree 
passed by a court should be transfer
red by the court which passed it and 
it should not be transferred b"y the 
court which has received it by trans
fer. 

CHAIRMAN: Once a decree is pas
sed on to another court, that court 
cannot pass it on further but it should 
revert to the original court and then 
that original court may send it else
where. That is your view. 

WITNESS: Yes. Therefore, clause 
(a) of sub-section (2) and sub-sec
tion (3) c.f clause 12 are not wanted. 

CHAIRMAN: What is the harm in 
the transferee court transferring it 
further if the party agrees that the 
property is there or if the decree is 
not satisfied here? 

WITNESS: The decree-holder 
should take care in informing the 
court where the property is situate. 
Otherwise, by providing this way, 
the case becomes very old, for 10, 15 
years one case can continue. Th" 
problem of old cases is already there. 

CHAIRMAN: What is the difficulty 
which you think, is likely to arise if 
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the transferee court further transfers 
it? Why should it go back to the 
original court? If it goes back to the 
original court, then, .it will have to 
call upon the parties again and then 
decide where to send it. 

WITNESS: The difficulty is that the 
case will become older and older. 
That is all, otherwise, there is no 
harm. 

CHAIRMAN: It will not be trans
ferred without the consent of the 
Parties naturally. 

WITNESS: I do not think consent 
can be obtained. When the execution 
haS to be transferred, that means the 
judgment debtor has not attended the 
court and he does not have the pro
per jtll'isdiction of the court. 

CHAIRMAN: Decree-holder's con
sent? Why send it back to the origi
nal court? 

WITNESS: It can be transferred; 
we can keep it like that. 

This brings me to clause 16 cf the 
amending Bill which seeks to delete 
section 80 of the C.P.C. This clause 
provides that section 80 of the prin
cipal Act should be omitted. And 
the reason given in the Statement of 
Objects and Reasons is t}:lat in a de
mocratic country there should be no 
discrimination ·between an individual 
and the State. I quite agree there. 
But section 80 provides for a statu
tory notice of 2 months when a suit 
has to be instituted against the Gov
ernment or a public servant for any 
act purporting to be done in his offi
cial capacity. This section has been 
held to be constitutionally valid by 
the various High Courts and the Sup
reme Court of. India. The only diffi
culty in retaining section 80 in the 
principal Act is felt by the parties 
wfien they come to the court of law 
for seeking injunction in some urgent 
cases and there is no time left for 
them to give a notice of two months. 
It happens that in certain cases there 
is no time for a man to give a notice 
of two months and his suit is thrown 
out on this ground. The High Courts 
of Calcutta, Madras, Allahabad and 
Rajasthan have held that even in the 



case of injunction suits the notice 
under section 80 is mandatory and 
the court should not even grant a 
temporary injunction in the case of 
Government or 'a public servant when 
notice under section 80 has not been 
given. This is the only difficulty 
which I believe might have pcted in 
the minds of the framers of the Bill 
when they have suggested that sec
tion 80 should be omitted. But I feel 
that the way out of the problem is 
slightly easier than the omission of 
section 80. I think section llO should 
be retained and it should be num
bered as sub-section (1) and sub-sec
tion (2) should be added ln the prin
cipal Act. It can be said that no 
notilce as laid down in sub-section 
(1) shall be necessary in any suit ... 

CHAIRMAN: That means you 
want an exception? 

WITNESS: Yes. Such a provision 
exists· in the U.P. Panchayat Act, 
1951 and the U.P. Municipal Act also. 
Such an exception can be made in 
section 80 and the difficulty which is 
being experienced by the public now 
objection to defeat justice. 

SHRI J. M. IMAM: Why do you 
favour Government servants? 

WITNESS: By retaining section 80 
the only intention of the Legislature 
will be that the Government or pub
lic servants, when they act in thell' 
official capacity, should not be drc.g
ged into courts of law as and when 
it is found convenient to any p:.rty. 

SHRI J. M. IMAM: It has been 
pointed out by the Law Commission 
that this provision has no influenc~ 
on the Government servants, it is 
merely used in the court as technical 
objection to defeat justice 

WITNESS: It may be a fact in 
many cases but it is also a fact that 
many cases were settled after tr.e 
notice under section 80 was giv,m. 

SHRI TENNETI VISHWANATHAM: 
Have any c:ases come before your 
court where this notice has had any 
beneficial effect? 
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WITNESS: The cases in the court 
come only after the notice. So I can
not say that I have any such cases at 
present in my court. 

SHRI SYED AHMED: I am one 
with you that section 80 should be 
retained. But do you agree that this 
exception should ·be extended to all 
the cases under the Specific Relief 
Act, e.g. possessory suits, declara
tory suits and suits for permanent 
injunction? 

WITNESS: I feel that in a case for 
declaration or in a case for possession 
·there is no such urgency as is felt 
in the case of an:V injunction. In pos
session suits the period is 6 months. 

SHRI SYED AHMED: Suppose a 
Revenue Officer wants to dispossess 
a man, then he must give notice. By 
the time he gives a notice he would 
have been dispossessed. 

WITNESS: If he is being disposses
sed, he can file a suit for injunction. 

DR. B. N. ANTANI: In your ob
servations you have pointed out one 
difficulty.i On the other hand you 
are suggesting some clause to be in
serted. Does not that prove tha.t 
this difficulty is a major difficulty? 
In your experience have you come 
across some frequent abuse or mis
use of this section by the opposite 
party? 

SHRI P. C. MITRA: Sir, we were 
'under the impression that the witness 
will first ·give evidence and then 
Members will put questions. 

DR. B. N. ANTANI: Please allow 
me this question. My question to you 
is this. You say the only ditnculty 
thereby removing the significance of 
tlie difficulty. Is not that a major 
difficulty? It is the experience of 
many and I am sure you too l:ave 
experience of abuse or misuse of this 
section by the opposite party to the 
extent that sometimes justice is de
nied. I am afraid in my experience 
I have seen many eases where tr.e 
very purpose is defeated and jvstice 
is denied. 



WITNESS: I may like to agree 
with you on the point that difficulty 
is experienced by the public when 
the officers are not able to redress ... 

DR. B. N. ANTANI: Able or are 
not willing or inclined? There is no 
question of ability. 

WITNESS: ... the grievances but 
take for example a case where a per
son wants to file a suit against the 
Government or a public servant for 
damages or for some contractual ob
ligation or for seeking some other 
relief in which heavens will not fall 
if he has to wait for a oeriod of two 
months but in the case of injunc
tions only I feel that he has hurry to 
go to the court and he cannot be ask
ed to wait for a statutory period of 
two months. 

DR. B. N. ANTANI: Now I will 
cite an instance. After partition there 
are cases where some people suspect
ed to be Pakistanis are deported to 
Pakistan under the Foreigners Act. 
People claim Indian nationality and 
go to courts for a declaratory suit·"to 
be declared as Indian nationals and 
in such cases where notices are is
sued under section 80 the authorities 
are found abusing it to such an ex
tent that during the pendency of 
these notices, when the courts hesi
tate to give stay orders, they pass 
deportation orders and many Indian 
nationals have been in this way de
ported to Pakistan. Have you go.Jt surh 
experience? 

WITNESS: No; I do not have that 
experience and keeping in Yiew your 
experience I would like to 'agree with 
the hon. Member who suggested that 
the exception should be extended to 
aU cases under the Specific Relief 
Act. 

DR. B. N. ANTANI: That is why 
we say, why keep this nuisance? 
Omit it altogether to be on the safe 
side; why dilly-dally .. 

WITNESS: It will not be safe; I 
believe it will increase litigation. 
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DR. B. N. ANTANI: .. unless you 
convince the Committee that in the 
i~erests of justice its retention is 
essential. Could you give us some 
grounds? You will admit that this 
is a British legacy? 

WITNESS: Yes. 

DR. B. N. ANTANI: Why can't the 
Government be put on parity "lith 
ordinary citizens in civil matters? 
Why are you inclined to give pro
tection to these people? What &re 
your grounds? Let us hear them. 

WITNESS: This section 80 does not 
deal only with cases against Govern
ment. It also deals with cases against 
public servants regarding the acts 
done by them in their official capa-
city. 

DR. B. N. ANTANI: Where decrees 
are passed for years and years exe
cution does not take place. I know 
of a case just now where :from 1948' 
the decree . is there but no steps are 
taken. 

CHAIRMAN: May I read out to 
you from the 27th Report of the Law 
Commission? On page 21, paragraph 
51 they have given the reasons
why they have recommended its 
onuss1on. Have you got the Law 
Commission's Report with you? 

WITNESS: No; I have not got it 
with me. 

SHRI MOHAMMED YUNUS 
SALEEM: When he has come as wit
ness he must have read it. 

CHAIRMAN: They are quoting fro:n 
their earlier Report. 

"The Law Commission in the 
14th Report stated as follows:-

"The evidence disclosed that 
in a large majority of cases U·.e 
Government or the public officer
made no use of the opportunity 
afforded by the section. In most 
cases the notice given under sec
tion 80 remained unanswered 
till the expiry of the period of 
two months provided by the sec
tion. It was also clear that in. 



a large number of cases the Gov
ernment and the public offices 
utilised the section merely to 
raise technical defences contend
ing either that no notice h&d 
been given or that the notice 
actually given did not comply 
with the requirements of the 
section. These technical defences 
appear to have succeeded in a 
number of cases defeating the 
just claims of the citizens." 

Thl:! 14th Report accordingly con
tains a recommendation that section 
80 should be omitted. We have 
been un•able to find a parallel pro
vision in any other country in 
which the Anglo-Saxon system of 
law prevails. We think in a demo
cratic country like ours there should 
ordinarily be no distinction of the 
kind envisaged ;n section 80 bet
ween the citizens and the · State." 
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That is what Dr. Antani just now 
$aid. The Report goes on to say: 

"When that section wa;; originally 
enacted India wa3 dependant under 
foreign rule and the main function 
of the Government was the main
tenance of law and order. India is 
now a free country and a welfare 
State which engages in trade and 
business like any other individual. 
A welfare State should have no such 
privilege3 in the matter of litigation 
as against thl:! citizen and should 
have no higher status than an ordi
nary litigant in thi-s respect. Ex
perience has also shown that the 
provision of this section has workPd 
great hardship particularly in ·'uits 
relating to injunctions. For these 
reasons we have recommended 
omission of this •3ection." 

SHRI MOHAMMED YUNUS 
SALEEM : · Do you agree with this 
Report? 

SHRI SYED AHMAD : He !las al
t"eady said that he does not agree with 
it. 

WITNESS: The main difficulty is 
that the suits for injunctions ..... . 

SHRI MOHAMMED YUNUS 
SALEEM: Do you agree with the 
observations of the Law Commission 
·or not? 

WITNESS: I agree. 

SHRI MOHAMMED YUNUS 
SALEEM : That is all. That is the 
only question. Now, since how 1on~ 
have you been a judicial officer ·; 

WITNESS: For five yeal'3. 

SHRI MOHAMMED YUNUS 
SALEEM: You may have come 
across many cases filed against Gov
ernment and you must have consider-

·ed them. Have you come acros3 any 
case filed either against the Gov
ernment or against 'a Government 
official where merely by issuing 
notice Government has granted re
medy to the pr03pP.ctive plaintiff con
ceding that the claims made by him 
jn his notice are justified and that the 
Government was wrong in taking 
action against that particular s~rvant. 
Have you ever come across any sunh 
cases? 

WITNESS: I have already stated 
before the Committee a short whi~e 
ago that I cannot stay the case:> in 
which the party could get remedy 
after section 80. That I have ·1lready 
said. 

SHRI MO~ED YUNUS 
SALEEM: You never practised as a 
lawyer or have you? 

WITNESS : . I have. 

SHRI MOHAMMED YUUUS 
SALEEM : Have you come across 
any ·3uch case ? 

WITNESS : I came across cases 
where the Government paid the 
dues. 

CHAIRMAN : I am enquiring from 
you whether, after hearing this por
tion of the Report, you still think that 
it would be better to change the w<.rd
ing of this ·section to be in conforr-Hty 
with the U.P. Municipalities Act? 

WITNESS : Yes, I still feel that 
section 80 should be retained a:~d a 



Bub-section '3hould be added to pro
tide for an exception in case of in
junctions. 

Then, this bring3 me to clause 17 
which scek-3 to amend section 82. I 
wonder how · tllere is a discrepancy 
between clause 16 and clause 17 of 
the amending Bill. Clause 16 s~eks to 
.omit -:;ection 80, while section 82, 
by the addition of sub-section ( 3), 
wants to grant power to the ~ourt to 
extend the time for the execution of 
decrees in cases against the Gm·ern
ment. The purpose of these .;ections 
does not seem to be in conformity with 
each other. Sub-section (3) of sec
tion 82, as is sought to be amended by 
the amending Bill, makes thi~ pro
vbion :-

"The Court may, in its discretion, 
from time to time, enlarge the 
period specified in sub-section (1), 
even though the period so speci
fied may have expired.". 

Section 82 has already granted a 
period of three months after "l decree 
is passed before any Court can ~tart 
execution proceedings against ·· the 
Government or public servants. I be
lieve that the period of three months 
is sufficient and if the Government 
or the public servant cannot take 
steps to satisfy the decree within that 
period, the C<>urt ·should not have 
any option or di'3cretion to enlarge 
that period. If the Committee is of 
the view that section 80 should be de
leted, then I would suggest that 
section 82 also should be automati
cally omitted. 

SHRI SYED AHMAD : It w1ll al3o 
be undemocratic. 

WITNESS: It will be on the same 
pattern. Rather I would sugg~:::.L that 
Part IV of the principal Act should 
be omitted which contains sections 80 
to 82. 

Then, I come to clause 23 which 
deah with section 115 regarding re
\"ision. Section 115 of the pnncipal 
Act is sought to be amende<l and 
clause 23 is correct from the drafting 
point of view. But I would like to 
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say that there should be the addition 
of a few words in it. It reads:-

"The High Court may call for the 
record of any case which has bPen 
decided by any Court subordinate 
to such High Court ..•. ". 

I would like to say that after the 
words "The High Court" the words . ' suo motu or on the motion cf any 
party to the suit or proceNimg" 
should be added. 

CHAIRMAN : Why do you think 
these words are necessary ? Even 
withQut these words the Court has the 
power. At its option the Court can 
always do it. 

WITNESS : The Court does not 
have the power suo motu, unle~•!; these 
words are added. 

SHRI SYED AHMAD : D.:~ you 
think that the Court cannot act suo 
motu? 

WITNESS: The Court can not do 
it on the application of a party. The 
High Courts have never acted S•.lO 

motu. In that way section 435 of the 
Criminal Procedure Code provideJ for 
that. 

SHRI SYED AHMAD: We are not 
dealing with the Criminal Procedure 
Code here. The criteria in regard to 
the criminal and civil cases are dif
ferent and the approach also is abso
lutely different. Bringing in the Cri
minal Procedure Code will not help 
us. 

·WITNESS: This ·is what I have 
suggested that the · :High Court should 
be given the power of exercising re
visionary powers under section- 115 
suo motu also, not only on the appli-' 
cation of a party. · 

Then, I come to clause 24. 

SHRI SYED AHMAD : About suo 
motu, do you know if· in the Act in 
section 115 it has beEm stated nny
where that the Court can act suo 
motu ? Is it not stated in the Rules 
that the Court can by itself call for 



records and examine them ? Is it not 
in Schedule !I that the Court for 
the purpoJe of revising any decision 
or order can, by itself, send for the 
record and examine it ? I do not , re
fer to section 115, but is it not in the 
Rules? 

WITNESS : I do not think that it 
is so. 

SHRI SYED AHMAD : I am a13o 
not certain about it. So, I am asking 
you. My question is this. Is there 
nothing in the Rules that enlarges tne 
sections, of the Act The First Sche
dule is · the enlargement of the sec
tions. I was asking whether there 
was nothing in the Rules by which 
the High Court i·1 authorised to send 
for the record of any case in order 
to be able to examine any interlocu
tory order or any final ordP.r S'J.O motu. 

WITNESS: Schedule I dces not 
contain any order regarding revision. 
It contains orders regarding th~ pr!riod 
of appeals, etc., but there b no order 
for revision. Section 115 is com
pii"ehensive in itself. Rules do not 
make any provisiom for it. There
fore I suggested that to avoid unne
cessary complication in interpreta
tions the words may be put in the 
Amendment Bill '30 that the difference 
of opinion may be clarified. 

SHRI RAJENDRANATH BARUA: 
Don't you think that the High Court 
can exercise its power even if the 
word suo motu is not tbe~e? 

WITNESS : The High Court can 
exercise its inherent power but only 
when there is no provbion in the 
Code itself and the grounds for exer
cising the inherent power as laitl Jown 
in the variou1 rulings of the Supreme 
Court and the High Courts are total
ly different from the grounds that 
are mentioned for revision under sec
tion 115. 

Then clause 24 deals with section 
135A. Before I put forward my sug
ge3tion I would like to be excused 
by the Members and I would like that 
they would not take it in any politi
cal way. It is meant specially for 

44 

Members of Parliament and Legisla
tures. The Amendment Bill provides 
that the perioid of fourteen days be
fore and after the meeting of the 
Legi'3lature or the Committee should 
be extended to forty days. I d0 n:~t 
think that the forty days' periorl is ne
cessary because the Parliament re-· 
mains in se3sion for almost four 
months in a year. Then there are 
meetings of Committees, and a Mem
ber can very well escape himself from 
any civil imprisonment or civil pro
cess if he happens to be an influen
tial Member of Parliament and thu:; 
a Member of certain Committef-s 
also because the Parliament remains 
in session for four month3 and the 
Committees will remain in session for 
some period. Forty day before the 
beginning of the Parliament ~nd the 
Committees and forty days after their 
closing, if they are exduded, then 
perhaps circumstances may come 
when it may not be possible to have 
civil process executed agaimt a Mem
ber of the Legislature or Parliament. 
Therefore, I suggest that the period 
of fourteen days is enough and there 
should be no amendment in it. 

SHRI TENNETI VISWANATHAM: 
If fourteen i3 reasonable, forty is also 
equally reasonable. This is barely 
the English parctice. If on the other 
hand you say that the legisiat0rs 
should be arre3ted before they come 
to Parliament, it may be abused by 
several persons. That is the whole 
thing. 

CHAIRMAN: The Parliamer.t 
actually sits for more than six months 
in a year, practically seven months. 

SHRI RAJENDRANATII BARUA : 
Have you got any experience of :my 
M.L.A. or M.P., failing payment and 
evading arrest like this? 

WITNESS : I do not have. 

SHRI SYED AHMED: What I 
was saying about thb amendment to 
section 115 is, the High Court will 
interfere in revision only wher~, if 
the order is reversed, it would h:1ve 
dispo;ed of the case finally. Am I 
correct? 



WITNESS: Yes. 

SHRI SYED AHMED : My point 
is, why should it not be appealable ? 
Why should it not come under section 
104 of the Code i.e. appeals from 
orders? l3 it not a matter of the 
conscien~e of the Judge? There is 
no guarantee that a revision would 
~ucceed except the conscience of· the 
Judge. That is the only guarantee. 
Therefore, why not open it to appeal, 
so that thh amendment can relate to 
section 104? Section 104' deals with 
appealable orders. This could be an 
appealable order, a reversal of which 
can be disposed of in the lowe._. Court. 
That iJ my amendment. 

SHRI MOHAMMED YUNUS 
SALEEM : You can move an amend
ment at the proper stage. 

SHRI SHIVAJIRAO S. DESH· 
MUKH : The bon. Member is invit
ing the view of the witness on a cer
tain vital issue. The issue is under 
the Civil Procedure Code certain 
orders are subject to interlocutory ap-
peals ...... . 

SHRI SYED AHMED : I am mov
ing an amendment. It was wrong on 
my part to a>k the witness. Are you 
accepting it ? 

SHRI MOHAMMED YUNUS 
SALEEM : I will consider it. 

WITNESS : I think that the hon. 
Member means that section 115(1) (a) 
should be replaced under section 1G4 
(1). 

CHAIRMAN : Appealable . order. 
That is what he says. 

WITNESS : I think the wording:: 
of section 115 as provided in the 
Amendment Bill are not fitteti for the 
purpose. That means that the grounds 
for revision have been enumerated in 
sub-section (1) of r:;ectiQil 115 and 
the proviso says that if the above 
three conditions mentioned in the 
sub-section are o;;atisfied the · High 
Court shall not interfere in any case 
in revision execpt in respect of two 
matters. · 
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That me\lns that the· amending sec
tion now provides that the High 
Cour't !has to be saUsfied on the 
t~ee goounds of revi~ion, fi,rstly 1 
Secondly, it has also to be satisfied 
that the order, if it had been made 
in favour of. the party applying for 
revision, would have finally disposed 
of the suit or other proceeding and 
also the order, if allowed to stand. 
would cause irreplarable injury to the 
party against whom it was made. 
That means that section 115 as it 
exists in the pri'ncipal Act is now 
being tig~tened up and the powers 
of revision of the High Court ·are in 
a bit of way restricted that the High 
Court has not only to be satisfied on 
three points, it haJ to be satisfied on 
four points. 

CHAIRMAN: In other words, you 
~re against this suggestion? 

WITNESS: I..am not against it. If 
this is placed under Section 104 I 
agree with it. 

SHRI SHIV AJIRAO S. · DESH
MUKH: This will have to be con
sidered. Section 104 contemplates en
tirely another position. To mix up 
the two will. not be in the proper 
spirit. of the law. 

CHAIRMAN: According to him. 
it should not be entertained and sec
tion 105 should be made .an appeal
able order. 

SHRI SYED AUMED: T~~re· a~e 
two appeals. After that, ·you c'an go 
lnto revision. There .are ~lways two 
appeals in certain cases. As you have 
so many orders appealable under 
section 104, this order also ca~ be 
made ap~al•able. 

CHAIRMAN: May I .remind han. 
:Members that we have a second wit
ness at 11.15? Let us try to hurry up 
so that the other witness may not be 
delayed too long. 

WITNESS: About amendment of 
section 144 (clause '25), one Explana
tion is so1,1ght to be introduced by 



the amending Bill. The Explanation 
as provided in the amending Bill is 
in the spirit of the UP. Amendment 
of 1954 which h'as been substituted for 
sub-clause (1) of section 144. The 
Explanation as is sought to be intro
duced in the principal Act is based on 
the UP Amendment and therefore I 
would suggest that the UP amendment 
should be adopted as sub-c~use 1 
of section 144 and the principal Act 
should retain its sub-section (2). The 
only difference between the Explana
tion being sought to be introduced in 
the principal Act and the UP amend
ment is th'at the UP amendment pro
hibits, as in sub-section 2, etc. of the 
CPC-"the institution of a suit for 
restitution purposes." 

CHAIRMAN: Will you kindly read 
the UP section? 

WITNESS: ''Where and in so far 
as a decree or an order is varied .... 
which are properly consequential on 
such variation or reverse.'' 

The Explanation as has been pro
vided in this amending Bill has also 
been necessitated not only because of 

"revision or other proceeding" here 
but also because it refers to "set aside 
or modify any suit instituted for the 
purpose." That means that a suit can 
also be filed 'for restitution which has 
been necessitated by the reversal or 
modification in an order of the court 
which has been executed. That will 
mean multiciplity of suits and 
clause 25 h'as nowhere provided that 
sub-section 2 of section 144 of the 
principal Act should be deleted. That 
will mean that this Explanation will 
be in contravention of sub-section 2 
and it will create unnecessary com
plications and there will be two pro
visions in the same section. There
fore, l suggest that section 144, sub
section (1) should be amended on the 
lines of the UP amendment and sub
section (2) should be retained as it 
is. 

CHAIRMAN: You W'ant the Ex
planation deleted only or you want 
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the wording of clause (1) also to be 
deleted? 

WITNESS: I want clause 1 to be 
deleted 'and substituted as in UP 
amendment. 

CHAIRMAN: That I understand. 

WITNESS: And if clause 1 is sub
stituted as in UP, then, of course, 
there will be no necessity of adding 
the Explanation. This Explanation is 
based on the UP 'amendment. Simply 
it provides about a suit which is 
specifically prohibited by sub-sec
tion (2) of section 144. With this I 
think, I have concluded the Code p~rt 
of the amendment Bill. Now I would 
like to suggest some amendment to 
the principal Act. 

CHAIRMAN: Since amendment 
has not been provided for in the 
amending Bill in respect of the prin
cipal Act we cannot entertain it. This 
Committee is not empowered to 
amend the princip'al Act. 

SHRI P. C. MITRA: He can give 
his suggestion in writing. 

CHAIRMAN: Please send a note 
and we shall forward it to the Law 
Ministry. Will hon'ble Member put 
any question? 

(No hon. Member put any question) 

WITNESS: I may suggest a 'few 
points regarding the rules in the 
amending Bill. The Bill provides to 
amend order 16 Rule 1 of the C.P.C. 
This amendment is based on the 
amendment in the Schedule made 
by the Rajasthan High Court only 
with the difference that the Rajasth'an 
High Court has provided a period of 
30 days for filing the list of witnesses 
while the amendment Bill provides a 
period of ten days for filing the list of 
witnesses. 

CHAIRMAN: Do you not think it 
is too long a period? 

WITNESS: In property cases 30 
days is not a long period unless it is 



provided in the Civil Procedure Code 
that the parties should be provided on 
the date the issues are framed. 

CHAIRMAN: The idea is to ~duce 
the time so that cost may be reduced. 
We lire trying to shorten the period 
everywhere. In the interest of pub
lic the period may be shortened. 

WITNESS: The Rajasthan amend
ment further provided that when the 
party filing a suit has led his evidence 
on the issues on which it is the bur
den and the other party is allowed 
to lead his evidence then the firs' 
party can, within a period of 15 d•ays 
from the closure of the evidence by 
the other party, file a supplementary 
list of witnesses to be produced in 
rebuttal of the issues the burden of 
which lies on the defend!ant. The 
amendment Bill has not provided 'for 
any rebuttal by the party which is to 
rebut the issues the burden of which 
lies on the other party. 

SHRI SYED AHMAD:· There is 
some confusion. There is the framing 
of the issues which indicates the but
den of Proof on each party. Then 
there is the rebuttal of issues. Ali the 
issues are there and same issues have 
to be rebutted. After rebuttal evi
dence is not allowed to be led. You 
want that there should be two list of. 
witnesses, one at the time of framing 
of the issues 9nd the uther at the time 
of rebutting the evidence of the oppo
nent Party. There ought to be two 
sets of issues, one, when you are about 
to give the evidence and, two, at the 
time of rebutting that evidence. All 
the issues are prepared soon after the 
pleadings have been completed, issues 
which tell you on whom the burden 
lies. Therefore, it is not necessary 
that two list of witnesses should be 
given, at a later stage. That will make 
the whole procedure cumbersome. If 
I bring my witnesses with me without 
summoning them, ,I put the other 
party to a very gre'at disadvantage. 
Therefore, notice should be given to 
the other party, of the intention of 
Production witnesses without sum
moning them. 
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WITNESS: I agree with you that 
the list of witnesses is filed after the 
framing of the issues. Suppose in a 
case six issues are fra~d. The bur
den of four is on the plaintiff and of. 
the two on the defendant. Then the 
list is filed by the party and the 
issues are framed. The plaintiff has 
led his evidence. ~he defendant h'as 
mentioned a number o~ witnesses in 
his list but he does not lead the evi
dence. Then it will not be necessary 
for the plaintiff to give any evidence 
in rebuttal. But when the party has 
given the evidence and it is necessary 
for the. other party to give the evi
dence in rebuttal, he should be given 
the opportunity so that he would not 
ibe taken by surprise. 

SHRI SYED AHMAD: He knows 
at the time of framing the issues what 
evidence he has to give and, there
fore, he has to file ll. list of witnesses 
at that time. Ten days time is given. 

WITNESS: Suppose in a case both 
the parties file in ten days. The 
plaintiff cannot know the n.ames of 
the witnesses and the nature of the 
evidence that the other party wants 
to produce. 

· I would like to mention two or three 
important matters. 

CHAIRMAN: II it is something 
outside the Bill it will be better if 
you send a note which will be passed 
on to the !Jaw Ministry. 

The Committee is very ~obliged to 
you for your coming and expressing 
your views. Please send your note 
within a week. 

(The witness then withdrew) 

(The witness, Shri Anand Prakash 
Singhal, was at this stage called in.) 

CHAIRMAN: Mr. Singhal, I havP. 
to tell you at the outset that the pr'()
ceedings of this Committee are con
fidential and they should not be dts
clo:Sed or publis~d. I would like to 
know it you hllve any further com
ments to offer apart from what you 
have writ!en in your memorandum. 



WITNESS: I can explain, if the 
Committee likes: .. 

SHRI MOHAMMED YUNUS 
SALEEM: No, have you got anything 
to add to your memorandum? 

WITNESS: No. 

SHRI MOHAMMED YUNUS 
SALEEM: Then the Members may 
ask questions straightway. 

SHRI P. C. MITRA: Mr. Chairman, 
his suggestions in the memor'andum 
have hardly anything to do with the 
provisions of this amending Bill. 

SHRI KRISHNA KUMAR CHAT
TERJI: I agree with the hon. Mem
ber; they are not relevant to this Bill. 

SHRI MOHAMMED YUNUS 
SALEEM: The irrelevant portion of 
the memorandum may be ignored. 

SHRI P. C. MITRA: But almost the 
entire thing is irrelevant. 

CHAIRMAN: Mr. Singhal, this 
Committee cannot deal with sections 
which are not being amended by this 
Bill. We have to deal with such sec
tions as are being amended by this 
amending Bill, and not the other sec
tions of the Code of Civil Procedure. 

WITNESS: I did not know about it. 
I only sent proposals which I wanted 
to be incorporated in this amending 
Bill. 

SHRI KRISHNA KUMAR CHAT
TERJI: That is not within the pur
view of this Bill. 

CHAIRMAN: Since you have stu
died the Bill .... 

WITNESS: I received a copy of the 
Bill only three or four days back, al
though I had demanded it much ear
lier. So I could not study it from 
that point of view. 

SHRI KRISHNA KUMAR CHAT
'l'ERJI: I want to seek 'a basic clari.
fication from you, Mr. Chairman. We 
have circulated this Code of Civil 
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Procedure (Amendment) Bill to in
vite suggestions from witnesses on 
this amending Bill as such and we 
want the witnesses to tender before 
us some advice on the amendments 
proposed· in the Bill. So,· his memo
randum is entirely irrelevant, accord
ing to me. He has new proposals to 
make. What has this Committee to 
do with them? 

CHAIRMAN: Mr. Ch•atterji, his 
comments are already in your hands. 
Now it. is for you to decide whether 
you want to put questions on any one 
of those points. 

SHRI KRISHNA KUMAR CHAT
TERJEE: The entire thing, accord
ing to me, is irrelevant. So, I do not 
want to ask any question. 

CHAIRMAN: Is there any hon. 
Member on this side who wants to put 
questions? 

SHRI RAJENDRANATH BARUA: 
Mr. Singhal, I want to know your 
opinion about section 80. One view is 
that section 80 should be deleted. The 
other view is that it should be 
retained. It J.s felt t!_lat bectiuse of 
the notice under section 80, a 
large number of officers, at least a 
considerable number of officers, after 
getting the notice, are either pres
surised from the top to compromise the 
matter with the party concerned, or 
they themselves come round for a 
settlement. In view of that, are you 
in favour of retaining section 80 or 
notr Secondly, do you suggest that 
the technicalities in section 80-that 
at least 60 days should pass before a 
suit can be filed, that the defendant 
cannot raise objections on the round 
that the notice is not within the pe
rfod and things of that sort-should 
be avoided? What is your view? 

WITNESS: My submission is that 
section 80 should be deleted. 

SHRI RAJENDRANATH BARUA: 
Don't you feel that some Government 
officers do settle cases immediately 
after getting the notice, either on ac-



count of being pressurised by top offi
cials or on their own accord? How 
do you save these people? · 

WITNESS: My submission is that 
I have hardly come to know of a case 
where the State Government or the 
Union Government has ever compro
mised just on account of the notice. 

SHRI RAJENDRANATH BARUA: 
But the officer who is directly res
ponsible is sometimes pressurised or 
is compelled to settle such cases. Such 
things do happen. · 

WITNESS: To my knowledge there 
is no single case of that nature which 
was compromised just after notice. In 
90 per cent of the cases even the no
tices are not replied within the time 
prescribed. 

SHRI KRISHNA KUMAR CHAT
TERJI: Mr. Chairman, his answer is 
very categorical. We do not want to 
elicit any more from him under pres
sure. 

P..lf ~0 ~0 ~t :~\ill il+iJ~Slf 
f~~ ~~ll'Q:f~~: 

" . . . cases should be heard 
and decided by a bench of two Civil 
Assistant Judges and in case of dis
agreement, the matters should be 
referred to a third Judge of an out
side district . • ." 

llQ: Ulffi it ~1 ~ f<t; m-er w 
m ~ ~ ~ ~~cnm: ~1 ~ ~ 
:qn: <rQt m-er ~r ~1 ~ ~:q cr;:rm 

'ifTQ.a- ~ :qn: m ~ ~ if ~r 
~r ~ r:n~ ~ ~ ~r ~ <fil m-er~ 
'iiVIT ~ ~. ~~ ~ CfliT ~ 
~? 

m~1 : ~ llQ: ~ f'fi ~ err 
\iR"T ~ ~ ~ iffl gm :q)-{ tr1T\il' 
~ f'fi ~r.n ~ ~1 ~ ~ err '1i 
~ ~ ~ iffl ~PIT I \ill ~ :qrfi 
&: '"i:l ,., .......::\. ""--~ • f 
IS~C('Al 20 ~11f "'(i_l 1'1.'11'\. t:l."' \ifm li 

~ <tiV it ~lm ~ I 
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f •• n ~0 ~o m : ~ ~ ~ f'ti 
~r ~ f;;r;; ~ ~ ~11r rn -~ ' . 
~1 ccrr~ Cfil ~ 'fi~ ~ ~ <til 
err CfliT ~ ~r f~ rn ~ ftW 
'fiiq'"Ri: ~PIT 1 ~ omr ~ ~ f'fi 
mo !fTo ~'To it \ill f~ ~Rft ~ ~ 
~ CfiJf 'iiVIT ~ ~ I ~ \ill ,:mq

~ ~ ~ CfliT :qn: ~ mr <r@ 
~m? ~~"'~:q~~m 
~ r~i:t :q)-{ m ~11'lik if ~r (fr ~ <fil 
~ f;;r~ ~ ~~ ~ qm ~~ 9;fR ~ 
mm:~ ~ I ~~ ~ ij-~ 'SI'lm~ 
m~·~rro~ 1 

m~'f : ifU ~Hnf'{~ llQ: ~ f'fi 
"' 

~ij- ~~ qgCf CfiJf ~Tif I 

P.;{f ~0 ~0 ~t : ~~ CfiJf lfT \i'l('Rf 

'fiT ~"fm' ~T ~ I llQ: ~ 'fiT ~ ~ I 

m~1 : ~r ~~ . it ~ =mu ~ij
ifi~ ~r ~ ~ rm ~~ r~ 'fiT 

f~ ~11'1ik ~r :q'tt ~1 it ~~ ~ ~ 
f~ ~m 1 ~ 'fir{ ~~~a~ m'1l 

m ~PIT er'lft ~ -srlR" q.~ ~rm 1 

P.;Jt ~)Q:~ ~'-~ ~~~": ~ ~ 
~ lfR f'filfl' ~ f'fi wr~ 'fiT 'ifUfS''fm 
~)~~PIT I 

m~) : f~ <tilt~ ~ ~'fe \TT 
' 

~ -srrf<rn 'fiT~~ ~ I 

P.;{f ~~~~ 't'l'~ ~('f)l:r: ~ ll~t 
wrm :q~ ~ ~ f~ it 1 

m~) : ff5f~~e- ~ ~ 1 

P.;£) ~)~~q ~if~ ~)l:r : m'Cf'fir 
~ ~ f'fi ~ ij- fs f~~~~ ~ij- ~ f;;r;; it 
~@"~~ I 

~~~ : ~ iifi1t it '41" ~m ~ . . • 

SHRI MOHAMMAD YUNUS SA
LEEM: The High Court is a different 
thing. 



~ ~';( : ~ Cfi)i if ~ if@ ~Tar 
f<fi ~ CfiT ~ ij' CJi1f ~ WI ~ I 
~ 9;f'li'f Cffti ~ ~ if ij' felim 1:f'fi ~ 
Cfi1 f~ <tl{ ~ ~ I 

f«<ffT: i1u t~atfl1lli'1 ~ ~ f<.fi 1:f'fi 
~ ~-q if'1" ~ ~t ~~ CJ>l" I 

~) ~~ ! 'fa' ~ : m-q- ~ 
srrft;;:r <.fi'Tf;rlr f<.fi ~u "'!<fi'~"{ CJ>l" ~ 1 

T~T : ~ :wr:ti m ~ <fit 
~1 ~ ~ I ~ :wr:fi tficg 
\ifm CfiT ~ 'tflf~ I 
"' 
SHRI KRISHNA KUMAR CHAT

TERJI: Mr. Chairman, I do not think 
we should question him any more. 

DR. B. N. ANTANI: Mr. Chairman, 
I want to ask him just one qut>stion 
for clarification. 

CHAIRMAN: All right. 
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DR. B. N. ANTANI: In your memo
randum you have drawn a gloomy pic
ture with regard to the integrity and 
the malady of corruption even in 
courts. In making that suggestion 
you have advocated some decentrali
sation of revisional power of the High 
Court. What is the specific suggestion 
that you are making? You have gone 

to the extent of wanting decentralisa
tion. At present I understand there 
are judicial magistrates who have got 
civil powers to deal with civil litiga
tion. In what way do you want de
centrlisatiori? You have gone to the 
extent of saying that there is bad 
draftsmanship of the statutes. How 
Will you remedy this by decentralisa
tio:ii"! Please be specific. 

WITNESS: By decentralisation I 
mean that revisional powers of the 
High Court be decentralised to the 
District Judge. 

DR. B. N. ANTANI: I do lnot know 
what specific suggestion you can 
make. But, will it eradicate this ma
lady if the malady exists at all? 

WITNESS: In certain CPC cases 
revision is heard only by the High 
Court. If it is heard by a bench of 
two District Judges, then the power 
of the High Court can be decentralis
ed to that extent. I do not know how 
it will appeal to ~ou. 

DR. B. N. ANTANI: That is all 
right. 

CHAIRMAN: Thank you very much 
Mr. Singhal. I. JS ve.y good of you 
taking the trouole ot coming over 
here. 

(The witness withdrew from the 
meeting) 
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<The witness, Shri H. L. Tejwani, was 
called in.) 

CHAIRMAN: We are now begin
ning the proceedings. The witness be
fore us is Mr. Tejwani from New 
Delhi, whom we could not exa

·mine the other day. He has been good 
·enough to come against today and we 
:have to thank him for it. 

Mr. Tejwani, I may tell you at the 
initial stage itself that these proceed
ings are confidential and they should 
·not go out either in the Press or any
where else. Now, may I know one 
thing from you before you start? Ex• 
<!Use me for asking that question but 
1 believe you are not a lawyer. 

WITNESS: No. 

CHAIRMAN: Then in what manner 
bave you experience of the law 
:courts? 

WITNESS: I will just explain the 
position. I am not an advocate m: 
Special Judge or Judge but on the 
<!ontrary I may state that I passed the 
Matriculation Examination in 1951 at 
the age of 54 and the B.A. examina
tion at the age of 59 in 1956. 

CHAIRMAN: creditable. 

WITNESS: When I joined service in 
1918 I was Gubscriber of the Amrita 
Bazar Patrika paper and at that time 
I became Congress-minded and from 
1920 I was a regular reader c·f 'Young 
India'. In 1929 I passed the Revenue 
-qualifying examination which even 
the ICS officers had to pass in Bom
bay Presidency. Thereafter I could 
rise and retire as a District Magis
trate but being Congress-minded at 
the time of migration I was only a 
Tehsildar. I retired prematurely at 
the age of 50 and due to partition I 
migrated to India. I have had no ex
perience of Civil Procedure Code but 
I have gained experience here from 
Subordinate Judge's Court to High 
Court. There what I have seen is not 
written in the books or in the litera
ture of this Administration. So I 
have to give you something from my 
own experience of how the Civil 
Procedure Code actually works, 
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CHAIRMAN: Your memorandum is 
before the Members and they have 
already glanced through your Memo
randum. If you have anything to add 
to that memorandum you can do SCY 

WITNESS: Yes; that is not written 
even there because this was oral evi
dence. So naturally I could not put it 
in writing. 

CHAIRMAN: You may speak on 
the points which you have not men
tioned in your memorandum. 

WITNESS: Only on Civil Procedure 
Code, is it not? 

CHAIRMAN: Yes, yes. 

WITNESS: Not beyond that; I 
shall not waste your precious time. 

CHAIRMAN: What I am saying is 
you have dealt with the Civil Proce
dure Code in your Memorandum. 
Apart from that if you have got to add 
anything else, that you may point 
out. 

WITNESS: Now, Acts and amend
ments are passed by Parliament and 
we see that their number is increas
ing, but the question is whether these 
amendments or Acts are being com
plied with actually. Statutory provi
sions which are already there are not 
being complied with. If we pass any 
amendments or Acts and they are not 
being complied with, what is the use 
of passing them? 

SHRI SYED AHMAD: Your view 
is that these amendments should not 
be passed. 

WITNESS: Amendments are very 
necessary. I do not say 'No'. I should 
not be misundetstood. There is some 
general talk that in the ordinary 
course we cannot bring in exceptions 
to the general rule. Parliament should 
see actually whether their Acts and 
amendments are being actually com
plied with. The question will arise, 
how will they know it? They have 
got no jurisdiction to go and see any 
office or the High Court. They have 
no jurisdiction. They cannot interfere 
in the administration. How are they 
supposed to know it? Only in some 



cases when they come to know of 
them they can make enquiries. If 
anything comes to their notice they 
cannot take any action, because the 
legal procedure is there. Suppose 
something is wrong with the lower 
courts. The High Court is available 
there. This has ·to be noted. 

Then I may say generally in the 
whole of India and especially in Delhi 
the policy of the Government servant, 
whether he is A or B is, knowingly 
or unknowingly, to increase the vo
lume of work, increase the number 
of staff and again to have higher posts 
and scales. 

SHRI SYED AHMAD: That is 
known as Parkinson's Law. Perhaps 
you have not heard about it. 

WITNESS: They are not being 
complied with. 

SHRI TENNETI VISW ANA TRAM: 
Mr. Chairman, can you request the 
witness to confine himself to the 
provisions of this Bill? In fact, he is 
giving a very interesting lecture. That 
would be very good before the Law 
Commission or some other body;·' but 
not here. We have got a restricted pur. 
pose. Kindly ask him to confine him
self to the Bill. 

CHAIRMAN: I have told the witness 
in the very beginning to confine him
self to the Bill. Now, I ask you please 
to give your suggestions regarding 
the amendments to the Civil Proce
~ure Code. 

WITNESS: I am coming to that. 
The provisions are already there. 
So many good provisions are there. 
For instance, Order No. 10 is a good 
provisio~. There are three objects for 
this meeting to see. There should be 
no delay Tn giving judgment or deci
sions of the courts, all the courts. Se
condly, there should be less of expen
diture. Thirdly justice should not be 
-delayed. Justice delayed is justice de
nied, it is said. Order 10, Rule (2) 
says:-

'1At the first hearing of the suit 
or at any subsequent hearing any 
party appearing in person or pre
sent in court or any person ::1ble to 
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answet any material questions re
lating to the suit- by such party or 
his pleader may be examined oral
ly by the court and the court may, 
if it ·thinks fit, put in the course 
of such examination,. questions sug
gested by either party. The subs
tance Of the examination shall · be 
reduced to writing by the Judge 
and shall form part of the re
cord." 
I think you may have got more ex

perience, but generally I find that this 
provision is not ·being complied with. 
Generally verification is also formal 
in the plaints as well as in the writ
ten ·statements. It is all formal. No
body .cares whether one has to speak 
the truth. So, I have suggested that 
they should give 'their verification on 
oath. 

SHRI S,YED AHMAD: If they put 
down the word 'oath', you think the'· 
will tell the truth and nothing but 
the truth. 

WITNESS: You must have read in
troduction to Fields Law of Evidence. 
I had read it in 1929. I remember it. 
.The general impression was that the 
witnesses· said lies in India on oath 
even. Especially when they came after 
a very long time to give evidence, 
naturally they forget so many things. 
· SHRI SYED AHMAD: IYou want 

them to tell lies on oath in the veri
fication also. I do not want to discuss 
it w1tli you. 

WITNESS: There is no question of 
discussion. The witness is making a 
statement on oath. ·tiere, if the plain
tiffs and the parties give their state
ments immediately, naturally they 
would speak the truth and they would 
be bound down by that statement. So, 
these statements are very necessary 
This is not the practice, I know. You 
may be knowing better, but as far as 
I have seen it, they are not being re
corded immediately as provided for 
here. 

Again, for instance, in Order No. 17 
regarding adjournments it is written 
here:-

"Provided that when . the hearing 
of evidence has once begun, the 



hearing of the sUit shall be con
tinued from dzy to day until all 
the witnesses and attendants have 
been examined, unless the court 
finds the adjournment of the hear
ing beyond the following date to 
be necessary for reasons to be re
corded." 

The general complaint is that there is 
delay. Even fo.r four months the 
Judges postpone the cases without any 
rhyme or reason. 

CHAIRMAN: How do you know? 

WITNESS: I have got my own per
sonal experienee. I have ·got docu
mentary evidence. 

CHAIRMAN: How do you know 
that the Courts . have no rhyme or 
reason for postponement? 

SHRI SYED AHMED: They may 
have their own reason. 

WITNESS: I have .got my personal 
expzrience. I shall give you in writ
mg and there is documentary-evidence 
available. How do I say that? Natu
rally I shall only say that I know it 
personally and from my personal ex
perience. I have been conducting 
my own appeals and even in the 
Supreme Court or High Court .••• 
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SHRI TENNETI VISWANATHAM: 
You should engage.. a lawyer. 

WITNESS: I do not need any law
yer. 

CHAIRMAN: What are your posi
tive suggestions? 

WITNESS: My suggestions are that 
it is very essential that these provi
sions should be complied with. Even 
Order 1 of Rule 10 ..•• 

CHAIRMAN: This Committee has 
been appointed to see whether the 
Civil Procedure Code as it i3 being 
amended by the amending Bill has 
brought · out the ;points which were 
wanted by ·the Law· Commission, 
namely, reducing expenditure, reduc
ing time and other factors. If you 

. think that the Bill as is amende-i is all 

right, then it is to our advanta~e. 
Then you need not give us any other 
thing. If you have any practical 
suggestions to give, you may give. 
This Commit~ee is not going to watch 
over the courts. 

WITNESS: That I do not say. I 
myself say that the Committee does 
not do it. But I say the Committee can 
~ee and take note of these provisions. 
If the adjournment..> are for three 
months or four months, and for twelve 
months, nothing is being done. No 
arguments are being heard even for 
twelve months. Then where lies the 
fun of these statutory provisions if 
they are not actually complied with? 
In every court you will find that hear
ings are being postponed for a very 
long time. Here the provisions are 
statutory that they should not post
po.ne it without any necessHy. Why is 
there delay? Because there are ad
journments. If there are no adjourn
ments there would be no delay. If the 
day-tco..day arguments are there and if 
evidences of witneo.>ses are completed, 
there would be no delay. One officer 
also had to take thirteen months to 
.give his statement which would re
quire only two days at the mo.>t. If 
these provisions are complied with, 
there should be no cry as you have 
been hearing. 

CHAlRMAN: If that is the point 
and no change is to be made in the 
law if the law is perfect, if the courts 
are not working properly, then of 
course the Committee has nothing to 
do with it. 

WITNESS: You may not do any
thing. That is not for me. 

CHAIRMAN: Wherever you find 
the Act faulty, point out those provi-
sions. 

WITNESS: Again, so far as expen
diture is concerned, the fees of the 
advocates may be prescribed, beC'ause 
the fees of the advocates ...• 

SHRI SHIV AJIRAO S. DESH-
MUKH: When you do not get vege
tables at controlled prices, they should 
be prescribed by law. They are pres
cribt!d for purposes of costs. They 



are not prescribed for purpose of be
ing paid. 

WITNESS: When they sanction 
costs, d.:ctde about the cost-3, they 
naturally put the advocate's fees also. 
Actually I have seen in the Supreme 
Court rules also that the fees are 
prescribed for senior and junior law
yers. I had seen it in 1962. Actually 
the provisions are very efficiently pro
vided in all the enactments, whether 
it is the Indian Penal Code or the 
Civil Procedure Code or the Criminal 
Procedure Code. They are very effi
ciently provided. I am thankful that 
we have got these ready-made things 
already. 

SHRI TENNETI VISHWANATHAM· 
You do not want us to tamper with 
them 

WITNESS: I have suggroted in 1957 
that all these books after the partition 
should be revised, that all these Sup
reme Court reports and High Courts 
reports should be incorporated , and 
the law books should be translated so 
that even a common~ man like myself 
or any other man can represent a 
case and conduct a case personally. 

SHRI RAJENDRANATH BARUA: 
On a point of order. I think the wit
ness should confine himself to the 
specific point..> relating to the BilL 
Otherwise the Committee's time is 
wasted. 

SHRIMATI SAVITRI SHYAM: Yc.u 
give your suggestions on the proposed 
amendments in the BilL 

SHRI TENNETI VISWANATHAM: 
You have got a copy of the BilL You 
talk on the Bill. 

WITNESS: The Law Commission 
have said that section 80 is not neces
sary. I know that there were many 
complaints that equal treatment 
should be given, this thing and that 
thing. Why? 

CHAIRMAN: Let us not go into 
that. Your view is that it should be 
retained. 
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. WITNESS: Retained with thi~ pro
VIso that there should be no discussion 
in the law courts about the contents 
of the notice, because up to the Supre
me Court these advocates make small 
things look big and make these simple 
matters complicated. These notices 
with the plaints they again compare 
and create complications saying this 
word is not there and that word is 
not there. That notice should not 
be discussed but notice is very neces
sary in my opinion. Why? What do 
the administrative Ministries general
ly dp? The officers do not spend any. 
thing from their own pocket. They 
say, all right, let him go to the .::ourt; 
Tlie result is the people have to go 
to the courts unnecrosarily and litiga
tion is increasing, because the officers 
have not to pay a single pie from their 
own pockets. Then what happens? 
The Law Ministry is there. They 
know it. Now they have got some 
fear. They are afraid of the Law 
Minisry. Suppose the Law Ministry do 
not agree with them, though in fact in 
several cases you would find that the 
Law Ministry is also an ann c·f the 
administration. They generally look to 
the noting of the Ministry rather than 
what the complainant or the aggriev
ed party has stated in his petition. 
So, they do not verify it so much. 
They only look apparently to the 
wordings. That provision in section 
80 is very necessary and it is my opi
nion because they have got some ear 
and they have to think twice. The 
case will al'So be reconsidered by the 
Law Ministry. I think it is very neces
sary. Butr it is being discussed in 
the Supreme Court and the High 
Courts. 

CHAIRMAN: I shall consider that 
oaspect. We have noted. your opinion •. 
Will you tell me about one or two 
other matters? 

DR. B. N. ANTANI: Sir, may I 
ask a question? Mr. Tejwani., in your 
observations you have said that sec
tion 80 may be retained to enable the 
Law Ministry to guide the executive 
after ' verifying the contents Cf 



the notice to avoid unnece-.>sary litiga
tion in law courts. How do you ex
plain? 

WITNESS: The procedure is this. 
Suppose I give a notice under section 
tlO to any .Ministry. They will put up 
a note and then consult the Law Min
istry. The Law Ministry will look 
into it and sometimes say, that it 
agrees, sometimes it will say that it 
disagrees. Generally, of course, they 
do not go deep. 

DR. B. N. ANTANI: How? How 
would you avoid unnecessary litiga
tion? 

WITNESS: Day by day, litigation is 
increasing. Why should there be so 
much litigation? 

. DR. B. N. ANTANI: Simply by the 
guidance of the Law Minbtry, will the 
litigation go down? 

WITNESS: Then, what is the use 
of having a Ministry at all? If the 
Law Ministry is not able to guide the 
administrative ministries, what is the 
fun of having the Law Minis~y? 

CHAIRMAN: Mr. Tejwani, in your 
memorandum you have stated that the 
di•.scretionary powers of the courts re
quire to be curtailed ... 

SHRI RIZAQ RAM: Sir, may 1 
put one question? It is about section 
80. He has st'ated that the contents of 
the notice should not be allowed to be 
discussed in the court. But if the 
contents of the notice are different 
they should be allowed to be discus
sed. 

WITNESS: That is actually in prac
tice up to the Supreme Court. Because 

. of this notice trials have taken place 
again. ' 

SHRI RIZAQ RAM: 
lawyers competent to 
points? 

Are not the 
raise those 

WITNESS: Only now an aggrieved 
man ... 
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DR. B. N. ANTANI: Under section 
80, does not the notice it'3elf form the 
basis of the plaint? 

WITNESS:· When one plaint is 
given there, there is no necessity of 
giving another plaint. 

SHRI RIZAQ RAM: One other 
question-the notice should be dis
cussed in the case of injunctions and 
emergencies. Would you approve of 
it? 

WITNESS: On any point. If it is 
necessary, the matter will be reconsi
dered by the Law Ministry. 

SHRI TENNETI VISWANATHAM: 
That is your pious hope. For the last 
thirty years, there had been a pious 
hope. 

WITNESS: You can enforce the 
provision. Parliament is sovereign. 
Our sovereign Parliament can do any 
thing. 

SHRI TENNETI VISWANATHA:\1: 
I do not think he is clear in all his 
poinis. I think we should not bother 
him any further. 

WITNESS: I can answer any ques
tion on any point. Why is not the 
CPC being complied with? Actually 
there are many factors. The CPC is 
not being complied with. That is 
why there \lre more delays. There 
is so much of complaint because· the 
CPC is, again, linked up with cor
ruption and with administration. For 
instance, I may remind you that our 
former Home Minister, Mr. G. L. 
Nanda, had declared openly that he 
would eradicate corruption within 
two years, and I had written to him, 
"Only one thing, Sir. You should 
e~adicate corruption from Delhi alone, 
not to talk of India. You will kindly 
eradicate corruption from the lowest 
rung. It should be eradicated from 
Delhi in the Tis Hazari Courts where 
the CIDs are also sitting." 

CHAIRMAN: Mr. Tejwani, we are 
dealing with the amendment oi the 
Civil Procedure Code and not with 
the views of Mr. Nanda. 



WITNESS: I am not talking of Mr. 
Nanda, I am talking of corruption, 
why there is delay. If you give Rs. 5 
to a Reader of the Judge, he can give 
you the date postponned. 

CHAIRMAN: What improvement•.> 
do you want to suggest in the Civil 
Procedure Code. 
WITNESS: In the day-today hearing, 
it is not being complied with. I will 
prove it. 

SHRI TENNETI VISWANTHAM: If 
the rules are enforced strictly, every
thing will be all right. We should have 
an Enforcement Committee. I think 
his suggestion is that we might fopm 
an Enforcement Committee. 

CHAIRMAN: I was asking you-you 
have mentioned in paragraph 3 of 
your note that the discretionary 
powers of the courts require to be 
curtailed. Which particular power:> 
are you referring to, which need to 
be curtailed? · Should they not be 
allowed to adjourn cases? 

WITNESS: No, no. I do r..ot say. 
We cannnot say anything about that 
because discretion is necessary. 

CHAIRMAN: Kindly point out the 
discretionary sectnons of the Bill 
which need to be altered. 

WITNESS: I have already in my 
memorandum said that the discre
tionary powers should be sometimes 
curtailed. For instance, take review 
petitions. The High Court Judges 
have got under CPC discretion. You 
put in your application for review 
The High Court Judges hear and they 
will decide whether it should be ad
mitted or not. This is the procedure, 
and that is discretion. Here there is 
some suggestion also from the Law 
Commission on this point and if you 
go through my proposals, you will 
find them. I am not supposed to keep 
Law books but even then I can 
understand. 

SHRI TENNETI VISWANATHAM: 
I suppose you tried some criminal 
cases. 
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WITNESS: Yes, _I have also tried 
criminal cases. 

SHRI TENNETI VISW ANATHAM: 
Do you think that work in criminal 
courts' is much better than in civil 
courts? 

WITNESS: That eannot · be rienied 
so far as expenditure and delay is 
concerned. But I know what is hap
pening in the Tis Hazari criminal 
courts. Some cases are pending even 
for more than five years. 

SHRJ. SYED AHMAD: You said 
something about having 'been in the
Congress:. 

WITNESS: I was not a member of· 
any party. I was born of poor par
enis. I become Congress-minded I 
said, Its principles I like very much. 
even to this day. 

CHAIRMAN: Let us Know about 
the changes you recommend in some
particular sections. 

WITNESS: I have given a few sug 
gestions here in my written note. To· 
convince you I have brought three 
copies. You may take whatever 
action you may like to take. 

SHRI P. C. MITRA: Do you not 
agree that Government officers will 
be benefitted if section 80 is with
drawn. 

WITNESS: My view is that section 
80 should be retained. But there 
should be . a provision that there 
should be no objection raised in the
court. 

SHRI P. C. MITRA: But there have
been cases where Government officers 
give notice of demolition of a -·build
ing. There is no provision of injunc
tion. The two-month period that 
is given, within that period there will 
be no semblance of the building. Do 
you not think that the party s!:n•1ld 
have the right to go to court im
mediately and get injunction? If 
section 80 is retained, I suppose there
will be no difficulty for the -people. 
What is the remedy for - the ·· poor 
people? 



WITNESS: The object prima facie 
<>f section 80 was that the Govern
.ment, in consultation with the Law 
·Ministry, should reconsider the posi
tion and minimise the number of 
·cases going in litigation to the courts. 

DR. B. N. ANTANI: In other 
words, to a~oid the court work and 
1he court procedure you will leave 
the justice to the executive side It 
.amounts to that. 

WITNESS: If the aggrieved person 
~ets justice from the executive or 
through the Law Ministry so much 
the better. It is a great punishment 
to go to law court. 

DR. B. N ANTANI: Why 
"Ministry discharge functions 
-court? 

should 
of a 

WITNESS: This is a matter for the 
-administration They use their pow-
-ers in excess, and because they do 
not spend anything they sometimes 
.trouble the people and the people un
necessarily have to go to the court. 
1 can assure you that the procedure 
is very good. The Government ad
vocates bec'ause they have got some 
influenc·e with the judges, they create 
~onfusion everywhere. 

· DR. B. N. ANTANI: In your sug
;gestion No. 4 you say: 

"The court may deliver judg
ment when the defendant has no 
defence in the written siatement or 
in the reply to interrogatory or 
evasive and unsatisfactory . " 

Who is going to decide whether the 
.answer is evasive and unsatisfactory 
if the judge does not hear them? 

WITNESS: The judge is the decid
ing authoritY. 

DR. B. N. ANTANI: But before he 
decides, you say that he should pro
.ceed to give judgment. 

WITNESS: Where have I said that? 

DR. B. N. ANTANI: Your sugges
tion No. 4 on page 4 reads: 
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"The court may deliver judg
ment when the defendant has no 
defence in the written statement, 
or hi!t replies to interrogatories are 
evasive and unsatisfactory.'' 

My question is: Who is going to de
cide whether the answers are evasive 
or unsatisfactory? 

WITNESS: Everything is to be 
decided by the court. If you study 
this C.P.C. you will see that the 
chapters are different, but the 0bjed; 
is the same, or they arrive at the 
same thing. First it says that the 
written statement should be there. If 
the written statement is quite clear 
that he has no defence, the judge 
should decide that it should not pro
ceed further. 

DR. B. N. ANTANI: That provi
sion is already there. 

WITNESS: I was also saying the 
same thing. I did not say there are 
no proviSIOns. There are provisions 
but they are not being complied with . 
For instance, the Dowry Act is there, 
but it is not being properly imp1e
mented. 

SHRI RIZAQ RAM: What clo you 
suggest for making compliance with 
these provisions mandatory for the 
courts? 

DR. B. N. ANTANI: Remove the 
courts and leave it to the executive! 

WITNESS: I may tell you that 
even under the British Government 
there were some very dangerous da
coits who were hanged. Even now in 
Iraq some 15 spies were hanged. 
Why ? Only to make an example so 
that fear is there. 

DR. B. N. ANTANI: Thank God, 
we are not following that jurispru
dence here. I may tell you that from 
your suggestions one cannot avoid the 
impression that the very maxim 
on which the Civil Procedure Code 
is ·basecl, namely, audi alteram par
tern, i.e. "here the other side". is 
being nullified in your enthusiasm to 
shorten the process. 



WITNESS: Sir, C.P.C. cannot be 
nullified. The whole C.P.C. is not 
being denied. Only some strong action 
is necessary. There is no fear, there 
is no discipline, there is disorder. 

CHAIRMAN: You have suggested 
that the court fee may ·be taken in 
instalments. Now, if the court begins 
its work and the work comes to an 
end and the plaintiff does not pay the 
court fee. 

WITNESS: It is for the judge to 
understand whether he has got a 
genuine case on the face of it, or a 
prima facie case, and secondly whe
ther the complainant or plaintiff is a 
very poor man. 

CHAIRMAN: There is a separate 
provision for poor men. 

WITNESS: Yes, but the legal pro
cedure is again very difficult. I may 
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also tell you that even in declaratory 
suits, a High Court recently passed 
orders, in 1964 I think, that it can be 
taken in instalments. So it depends 
upon the judge. We cannot snatch 
the discretionary powers of the High 
Court or the Supreme Court. But in 
certain cases, I have seen that they 
do not use their discretion to avoid 
work. Suppose I go to file a writ 
petition, the judge will say "We- have 
already got • too much work." So 
generally their policy is to get rid of 
many writ petitions .. · That has be
come one of the policies of the High 
Court and the Supreme Court. that 
is, to avoii:l work as faf oas possible. 

CHAIRMAN: Thank you for having 
taken the trouble to come here and 
give us your views. 

WITNESS: I am thankful to you. 

(The witness then withdrew) 
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(The Witness; Shri R. Thiagarajan, 
was called in) 

CHAIRMAN: Well, gentle'man, the 
witness is before you. He is Shri ~. 
Thiagarajan of Bangalore, Advocate, 
Supreme Court. He has sent his com
ments. We have circulated them to you 
on the 28th August last and I am sure 
yrJU have gone through them. 

Mr. Thiagarajan, at the outset I 
have to tell you that these proceed
ings are confidential and as such you 
should not give out any of the con
tents to the public or to the press. 
They can be released only after the 
Report has been placed on the Table 
of both the Houses. May I know 
whether you have to add anything to 
your comments sent to us or we shall 
proceed to examine you on the basis 
of the comments received? 

SHRI R. THIAGARAJAN: I would 
like to add something to what I have 
already said in my me'morandum. On 
page 14 of the Bill regarding Order 
III, the words 'pleader' has been used, 
that Pleader includes advocate and 
counsel aDd a legal practitioner. So, 
the consequential amendments will 
have to be made wherever the word 
'pleader' has been used. 'Pleader' 
might be defined in some manner. 
That may be considered. After all, it 
i:; a matter of very small significance 
so long as the party is represented by 
a legal practitioner. 

Regarding the provision for second 
appeal, we find that very often a sin
gle judge sitting in the High Court 
reverses the concurrent finding of the 
trial and appellate court and there is 
no provision in some High Courts for 
a letters patent appeal, This leads to 
gro.ss injustice as I have seen in my 
experience of about 11 years in the 
Supreme Court Bar. I find that grant 
of special leave is refused in several 
cases and when letters patent appeal 
is also refused, the result is that the 
judgment of a single judge becomes 
final and it affects very many parties 
adversely. This is a matter on which 
there is bound to be difference of 
opinion. Mr. Gajendragadkar while 
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addressing the members of the 
Mysore Bar Association in 1964 said 
that giving scope for a large number 
of appeals would lead to more ex
pense and delay and there may be 
few cases of injustice. But I have 
found that in very many deserving 
cases, somehow unfortunately the 
learned judge takes a particular view 
differing from the concurrent judge
ment of the court below. In such 
cases there should be a statutory pro
VISIOn for letters patent appea~ 
Where there is no provision for let
ters patent appeal, it should be intro
duced. One sometimes gets speCial 
leave, sometimes one does not get 
special leaves. Therefore, some provi
sion should be made to have a letters 
patent appeal in ~11 the High Courts. 

CHAIRMAN: The procedure of the 
Committee is that the witness merely 
gives his opinion oand the suggestions 
he has to offer. He need not give 
exact amendments. It· is for the 
Members of the Committee to do that. 

WITNESS: These are the two 
points which I wanted ~o submit in 
addition to my memorandum. 

CHAIRMAN: Regarding clause 5 of 
the Bill, you have stated on page 1 
of your memorandum that there 
should be a change in that. But do 
you not think that once a judgment 
has barred a suit, then all issues 
under that are also barred, by the 
rule of res judicata? 

WITNESS: Not so. Let us take 
a case where a plaintiff's suit is 
dismissed. In that judgment there 
may be some findings against 
the defendant. Unfortunately, 
as he is not given the right of 
appeal, the rule of res judicata does 
not apply. F<>r example, I am the 
plaintiff. X is the defendant. I flle a 
suit. In that suit two issues are held 
in my favour, but the suit is dismis
sed. I can take up the matter in ap
peal. If I do not take up the matter 
in appeal, the defendant, as the suit 
has been dismissed, cannot file an ap
peal. That is why I have said that 
the words" "and/or any decision on 
any issue" may be added. Otherwise. 



it would be meaningless. Supposing 
a court has no territorial or pecuni
ary jurisdiction. It decides a case in 
a particular way. Later on, ·the de
cree is challenged on the ground of 
want of jurisdiction. Such a diffi
culty is sought to be removed by this 
amendment. My suggestion is to o·b
viate the difficulty that once it has 
been decided, it does not become finaL 
Under section 115 of the Civil Pro
cedure Code, there is a prov1s1on 
when it becomes final. Ordinarily a 
High Court is reluctant to grant 
leave for revision petition. But in 
the amending Bill, there is a provi
sion for granting o·f leave to file a re
vision petition. In view of the 
amendment to section 115, I think my 
suggestions may be acceptable, for 
the reason that it will avoid waste of 
time. Please see section 115 as ·it 
exists at present. 

"The High Court may call for 
the record of any case which has 
been decided iby any Court subordi
nate t 0 such High Court and in 
which no appeal lies thereto, and if 
such subordinate Court appears-

(a) to have exercised a 'uris
diction net vested in it by law, or 

(b) to have failed to exercise a 
jurisdiction so vested, or 

(.c) to have acted in the exer
cise of its jurisdiction illegally 

or with material irregularity, 

the High Court may make such 
order in the case as it thinks fit." 

Now, clause 23 of the amending Bill 
says: 

"For section 155 of the principal 
Act, the folowing selction shall be 
substituted, namely:-

115. (1) The High Court may 
call for the record of any case 
which has been decided by any 
Court subordinate to such High 
Court, and if such subordinate 
Court appears-

(a) to have exercised a juris
diction not vested in it bY law, 
or 
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(b) to have failed to exer
cise a jurisdiction so vested, or 

(c) to have acted in the exer
cise of its jurisdictiOn illegally 
or with material irregularity, 

the High Court may make such 
order in the case as it thinks fit: 

Provided that the High Court 
shall not, under this sub-section, 
vary or reverse any order made 
in the course of a suit or other 
proceeding, including an order 
deciding an issue, except where-

(a) the order, if it had been 
maoie in favour of the party ap
plying for revision. would have 
finally disposed of the suit or 
other proceeding, or 

(b) the order, if allowed to 
stand, would cause irreparable 

injury to the party aganst 
whom it was made. 
Exp1anation:-In this sub-sec

tion, the, expression "any case 
which has been decided" include! 
any order made in the course d 
a suit or other proceeding, includ
ing an order deciding an issue." 

In view of this amendment, makin.r 
it clear that an adverse finding on an 
issue can be taken up in rev1s1on, 
which the High Courts will grant es
pecially when the successful defen
dant cannot file an appeal, I submit 
that the amendment I have proposed 
to clause 5 may be accepted. 

CHAIRMAN: Regarding clause 7, 
you have said that after the words 
"affidavit or affirmation'' in line 16, 
the word "of the applicant" shcould be 
added. Why do you want to debar a 
general agent or a special agent of 
the plaintiff from filing the affidavit 
as was the practice? 

SHRI R. TillAGARAJAN: To me 
the reason seems obvious. Very of
ten we find the party who must file 
an affidavit does not choose to do so 
but asks a friend or the relation who 
conducts the case fOr him. Later ')n, 



it ill found that certain facts stated 
therein do not come to be true. The 
applicant wants to avoid responsibi
lity. 

The cases d transfer from one High 
Court to another High Court, from 
one State to another are very few. 

CHAIRMAN: He may avoid, but all 
the same the Principal is bound bY 
the agent or by an affidavit which has 
been filed. 

SHRI R. THIAGARAJAN: Suppose 
he is to be prosecuted. He may try 
to escape. 

If the party wants to come to the 
court, what prevents him to file an 
affidavit himself. 

CHAIRMAN: If the party is not in 
India, then? 

SHRI R. THIAGARAJAN: Finally 
h\! can file the affidavit. The learned 
Counsel in regard to affidavits take 
the plea that the affidavit has not 
been filed by so and so and the co~rt 
mHy give a decisi?n which turns ·o~t 
to be wrong. If the parties them
seh·es file the affidavit, that will help 
the court. 

Such cases of emergency are very 
rare. In those cases the agent can 
say, •at the moment my principal is 
not here, when he comes from abroad 
he will file an affidavit. 

I wanted to make it clear. The 
court may say, as has happened in 
one C'l" two cases, the party ·has not 
filed an affidavit. If some allegation 
is made against an agent, aU this as 
has been said happens. 
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CHAIRMAN: There is a question on 
clause 30. You have stated that the 
insertion in the newspaper should be 
in the 'language of the court'. Adver
tisement Ghould be made in the news
paper in the language of the court. 

Suppose the defendant does not 
know the language of the Court, will 
you not leave it in the hands o·f the 
court to decide in which language the 
insertion should be made? 

SHRI R. THIAGARAJAN: There are 
certain reasons. The regional langu
age is being adopted. Sometimes to 
give wider publicity the insertion is 
made. in. English l~nguage. 

Suppose the party is in Singapore 
and the insertion is made in Daily 
Newspaper-say in English, he may 
not be able to know anyth.ing. If 
the person knows only Telugu and he 
does not know any other language, 
he gets some kind of notice if this 
newspaper is circulated if it is in the 
language of the Court. 

In my experience, I have found over 
43 years that some judges asked when 
an insertion had been in the paper in 
Telugu, Tamil, does the · Defendant 
know the languages? Actually, it ' is 
taken a~ a matter of procedure. Jud
ges do not bother if the notice has 
reached or not. In one case a notice 
given in English paper 'Hindu' was 
considered sufficient, but the party 
never knew English, he knew Tamil 
He was told that it was his duty to 
look to that. Adding theGe words 
'language of the -;:ourt' may· be consi
dered in this' aspect. 

CHAIRMAN: Why not leave it to 
the Court in which language it may 
be published. Let them decide. 

SHRI R. THIAGARAJAN: Judges 
have got many cases. 

About newspaper, there are varying 
rates. Some are cootly and some are 
cheap. At district level some news
papers have these court advertise
ments. I am talking of 1926-1935, the 
average rate of advertisement charges 
was Re. 1 and then it came to Rr3. 2. 
So, I thought language of the court to 
be used all over India will be very 
useful There is reason for my sug
gestion. 

CHAIRMAN: I am now asking other 
Hon'ble Members to put questions. 

SHRI MOHD. YUNUS SALEEM: 
You kindly see page 9 of the draft 
Bill explanation to Section 115. 



Are you aware that conflicting views 
have been taken by the High Courts
Allahabad, Madras, Hyderabad and 
Andhra Pradesh High Court? This 
question was also considered by the 
Supreme Court and there are one or 
two pronouncements of the Supreme 
Court also. 

Do you think that this explanation 
satisfies or settles the contr<.versy 
which was r'aised by different High 
Courts in different cases? Have you 
applied your mind? 

SHRI R. THIAGARAJAN: I think 
the explanation has been put in the 
best way possible. 

The expression 'in cases which have 
been decided'. The word used is 'in
cludes', Any order made in the course 
of a suit or other procedures includ
ing an order deciding the issue. Again 
there will be contradictory decision 
on interpretation. 

Even whh this explanation some 
High Courts may take different views 
as to quality or content of an order 
made in these c'Ourts. What suit ur 
other proceedings against which revi
sion could be entertained is a question 
of personal equation. This depends 
on judges. This is the best explana
tion which could be given. 

I do not want to use the word 
'whim'. Judges have their own opi
nion, views and how far it could fur
ther the cause of justice and avoid 
delay. 

SHRI SYED AHMED: I will invite 
your attention to your suggestion for 
amendment of Section 21A-Cl. 5. As 
you tare aware, this is a new section. 
Upto this time, as I understand, the 
law is that an objection as to the 
place of sueing has to be taken be
fore the issues are framed. Am I 
correct? 

SHRI R. THIAGARAJAN: Yes. 

SHRI SYED AHMED: The appellate 
court will not entertain an objection 
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to this. Now, as I feel it, this provi
sion that has been introduced in Sec
tion 22A is very wide. It has been 
suggested by the Bar Council of Delhi 
th•at this .ought to be deleted because 
it will open doors to all kinds of frau
dulous practices on the part of liti
gants. A man can go anywhere in 
India and if the other party will not 
obj~ct to the jurisdiction. I can go 
and file a suit in Mysore in the court 
of Subordinate Judges, although 
under Sections 16-21 it should be in 
Delhi, and suppose by chance nobody 
takes objection as to jurisdiction the 
decision will be valid. So, the people 
go anywhere in India and take advan
tage of the other party not being able 
to take objection. D'On't you think 
this thing ought not to be there? 

SHRI R. THIAGARAJAN: The 
point is like this. We assume that in 
the court in which the suit was filed 
and in which this objection could 
have been taken, the defendant did 
not take it. Whether he appeared or 
not, whether he •appears himself or 
through Counsel, it is his duty to take 
objection to the jurisdiction. If he 
does, it may be accepted or not. The 
difficulty does not arise if the defen
dant has not taken objection. If he 
come~ to know after the passing of 
the decree, ex parte and if the ser
vices, personal or by registered post, 
were not available, generally courts 
will be reluctant to allow ex parte 
decrees to stand. The courts want to 
proceed after giving an opportunity 
to the· defendant to appear. There
fore, the cases of ex parte decree and 
of some mischief will rarely arise. 

SHRI SYED AHMED: About this 
Section, may I make one suggestion? 
I understand that in the Law of Limi
tation, where a time-barred sult is 
filed, it affects the rights of the defen
d'ant. 

SHRI R. THIAGARAJAN: With 
great respect I say that the Section 
says that it is the duty of the court 
to dismiss a suit if it is time-barred, 
whether or not the defendant objects. 



SHRI SYED AHMED; I am not 
making a statement on the Law of 
Limitation. In the case of Limitaiion, 
whether the court ought to take cog. 
nisance of time barred suits. Apart 
from this judici'al point of view, it is 
the concern of the defendant also and 
primarily because his rights and lia
bilities are affected by the case being 
time-barred. But the duty has been 
cast upon the courts to take notice of 
time-barred suits and n'Ot to enter
tain them. The question of territorial 
jurisdiction is prim'ary concern of the 
rights ot the court, why should not 
the court be allowed to take congni
sance of it. It should be within the 
power of the court to say that the 
suit is not within the jurisdiction of 
the court. Why should it be left to 
the litigants to say that it is outside 
the jurisdiction of the court? Why 
should not the court itself decide 
rather than leave to the party? Do 
you agree with this suggestion? 

SHRI R. THIAGARAJAN: I agree 
with the suggestion because it is th«i 
Judge who has to find out irrespective 
of the defendant appearing and con
testing, on the facis stated alteady. 
Supposing, a particular suit worth 
10,000 is filed in Munsif's Court. The 
Court has not jurisdiction rupto 5,0001-· 
The trial judge may appoint a Com
mission and have the property valued. 
Usually such cases do occur. In one 
case, unfortunately, both the lawyers 
did not take the question of ju.·isdic
tion. There is a case of insolvency 
in Tanjore district. In tm insolvency 
petition, the amount has got to be 
stated and determined. In Madras 
state and several other States, 3,000 
is the limit and beyond 3,000 it must 
be filed in the Sub-Court. What hap
pened was that the debtor had debts 
of Rs. 3,500, and the court's junsdic· 
tion is to the extent of 3,000. He got 
it valued at Rs. 10001- within Rs. 3,000. 
The result was that the Court did not 
look into the question and adjudica
tion was given. I also happened to be 
there. I found that I cannot do any
thing. I cannot challenge. My bitter 
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experience, when I was a junior in a 
District Munsifs Court in South, may 
I relate to the Committee The pro· 
perty was undervalued. Wh~n the issue 
was raised the Commissioner held 
th•at the value ot the property was 
much more than Rs. 10,0001-· It will 
not be too much to expect that if the 
case goes to the Sub-Colirt the client 
may engage a Senior man. Of course 
I am bound to do my duty. Ultimately 
the resrult was that the Commissio
ner's report was accepted. The Plain
tiff was allowed to go to the higher 
court. The cliel'lt of course forgot me. 
I was not engaged by him. li.e said 
'look here. You are too unprectical. 
You should not have raised this ob
jection. 

Anyway these things do happen 
now and then. And I agree · with 
you that the court has to decide· the 
question whether it has pecuniary 
jurisdiction. In one case 1 had to 
decide and I found that fhe fees 
collected had not been correctly cal
culated. The Plaintiff lodged a cloaim 
against which higher court fees 
collected. Here I only wish to stress 
that in the interest of administration 
of justice the judges should be asked 
suo motu to go into the questions of 
jurisdiction. And either administrative 
instructions may be issued or rules 
may be made in this regard. Then 
only the problem can-be solved. 

SHRI SYED AHMED: You please 
turn to page 21, Sec. 6 (line 34). You 
have rightly suggested that inste'ad of 
the words "if the defendant to the 
counterclaim' "if the plaintiff" should 
be inserted. Everywhere the bill has 
used the words 'plaintiff' in one sense'. 
Your suggestion is that the words 
'defendant to the counterclaim' ought 
to be delted and the wor(is 'plaintiff' 
ought to be substituted. I suggest the 
wors 'additional statement' in place of 
'written statement'. Would you agree 
that this will be all right? 

CHAIRMAN: If 'a plaintiff has filed 
a suit, the defendant has to put in a 
counterclaim. If you call him 'plain
tiff' how is it help'iul? 



SHRI SYED AHME:O: . You have 
not followed my point. My suggestion 
is this. I want that the original plain
tiff may be called 'plaintiff' and the 
defendant should be called 'defendant' 
throughout. , Tl;le answer. to the pl•ain
tiff's counterclaim should be called 
'additional written .statement'. 

CHAIRMAN~ I don't think the wit
ness has any objection to it. 

SHRI R. 1
THIAGARAJAN: I would 

submit here that instead of calling it 
additional written statement• you can 
call it 'reply statement'. The written 
statement i~ always used to 'pleading1 

by the defendant. n the state of Mad
ras and Mysore the procedure is to call 
it 'reply statement' i.e. when the plain
tiff. has to file a rejoinder. That is 
called 'reply state'lllent'. 

SHRI . SYED AHAHMED: I only 
say that if you call both 'as 'written 
statements' that is likely to create 
confusion. . . 

SHRI R. THIAGARAJAN: That is 
why I am saying that instead of call
ing it 'written statement' you can call 
it 'reply statement'. The plaintiff files 
a reply statement .. ' There are m'any 
cases where there may be counter
claims. In view of certain facts alleg. 
ed by the defendant in a written state
ment, it becomes necessary for the 
plaintiff to reply to that. He states 
that in the form of a reply statement 
with th'e leave of the Court. Suppose 
a defendant files a counterclaim. The 
plaintiff files answer. We shall call it 
'additional statement'. To this the 
plaintiff will be asked to file. a reply. 
Such reply may be called second addi
tional statement. 

SHRI SYED AHMED: Something 
has been suggested by the hon. Min
ister of law. Under Sec. 6E(l) coun
terclaim can be brought if the matter 
is connected with the original suit. Is 
it so? 

SHRI R. THIAGARAJAN: Yes. 
The .party is the same. There should 
be an identity of the party. Suppcse 
he does not raise the objection, can 
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any such claim be brouhgt under 
that? Am I correct? 

(SHRI B. N. MANDAL began ask
ing questions in Hindi. Witne:n ex
pressed inability to understand Hindi. 
Then Mr. Mandal asked in English). 

SHRI B. N. MANDAL: You S'ay that 
at the end of sub-clause (2) of 
Clause 7, the words "of the applicant" 
should be added. That is your sug
gestion. My argument is that by 
putting in these words, the extent of 
the operation of the sub-clause will 
become restrictive and it will be res
tricted to such extent that an anomal
ous position can be created, and th'at 
position may be created due to this 
that the applicant may be such per
son who does not look after his own 
affairs, but which may be looked. after 
by his servant. In that case, I think 
the servant is the proper person to 
submit the affid•avit, and not the appli
cant himself, who does not know any
thing about that. 

SHRI THIAGARAJAN: If the per
son who wants it to be transferred is 
the applicant ... 

SHRI B. N. l\IANDAL: My argument 
is that the person who knows every
thing of the affairs of a certain person 
is the proper person to make an affi
davit, beC'ause it involves some liabi
lity. So the person who knows about 
the affairs, should make the affidavit, 
and not the person who does not 

- know his own .business. He may be 
the master, but he does not know. In 
that care, the servant is the proper 
person to make the affidavit. 

SHRI KRISHNA KUMAR CHAT
TERJI: The point made by hon. 
friend is that certain informations 
may be in posse93ion of some other 
person, who can give details of the 
correct facts. What are the particu
lar reasons why you imist that these 
words should be added ? What are 
the special advantages and what are 
the fears that you see by moving thi3 
amendment? 



SHRI THIAGARAJAN: If it is 
~iven without the knowledge of the 
Jenon interested, later on he can say 
:hat he does not know the contents of 
lhe affidavit given by hiG agent. It 
tlas happened also. We have given 
the powers to the Advocate General in 
the States and the Attorney General 
of India to apply for transfer in suit
able cases .... 

SHRI KRISHNA KUMAR CHAT
TERJI : Are you prepared to . accept 
the word3 · "of the applicant or his 
agent''? 

SHRI THIAGARAJAN; They can 
always file an affidavit. 

SHRI KRISHNA KUMAR CHAT
TERJI : You have no objection ii the 
words "or his agent" are added ? · 
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SHRI THIAGARAJAN: I would 
prefer "of the applicant and his 
agent", instead of saying "of the ap
plicant or his agents". The ap
plicant can fix the responsibility 
upon the other person. Sometimes 
allegations are made against certain 
members of the State G•Jvermr~ent3, 
The person who makes the applica
tion should be held responsible for 
making this. 

SHRI P. C. MITRA: Is he not 
bound by it '! 

SHRI THIAGARAJAN: No, un
less there is anything on record. 

SHRI P. C. MITRA : The bon. 
Members. Point was that the em
ployees know better about the trans
actiom than the master .. How can 
you insist that the applicant must file 
an affidavit ? Perhaps the transac
tion may have been done by h.i.s em
ployee. 

·WITNESS : , With regard to the 
nature of the suits which have to be 
tranderred from one State to another, 
I think they are very rare. The per
son who files an affidavit must be a 
responsible person and must know 
all the facts when a tramfer is re
quired. Otherwise there will be some 
sort of prejudice. These are all rn?t
ters of a very serious nature and that 
i3 why the Attorney-General is given 

the powers to make such an applica
tion. If a private party want·l t<J 
make an application, should he not 
file a proper affidavit on his own res
ponsibility ? On the criminal side 
there i:3 already a provision for trans
fer but very few cases are transferred 
for some reason or the other. If you 
ask for statistic:3, it may not be even 
10 or 20 per cent., although we are 
having a number of transfer petitions. 
I do not want the repetition of the 
same experience on the civil side. 
Now they have made a provision to in
Gist ~;~pon security. and all that. 

SaRI T.' KIRUTTINAN: . I want to 
put · a general question. As the 
law s~ands at present, in the small 
cause suits the defeated party bas got 
the right of revision in the High 
Courts. I feel that there should be 
a provision en•abling the unsuccessful 
parties to prefer an appeal in the hig
her courts. What is your oninion on 
this is3ue ? · · 

WITNESS: With great respect. I 
think it will be adding to t~1e Ji;
culties of the litigants, because from 
experience it is found that at least in 
80 or 90 per cent., of the c~·:;es the 
judgments of the trial courts are con
firmed, and the litigation cost is so 
much. There is already provision 
for asking for retrial by a larger 
Bench under the Pre:;idency Towns 
Small Causes Act. If we provide for 
appeals, their number will lnc':'ease 
considerably. Already there are so 
many cases pending and we are not 
able to find Gufficient judicial person
nel to dispose of those cases. There
fore it will not be in the interest of 
the public or for the persons who hap
pen to .be umuccessful to be given a 
right of appeal. The statutes are self
contained. I think it will be opening 
the door to a large number of appeals; 
they may not be· on merits but only 
to gain time. There may be a very 
few cases of injustice but I do not 
think it would be proper to make pro
v~:;ion for appeals . to prevent those 
few cases of injustice; there have not 
been many cases of injustice. After 
an there are Judges who do their 
duties, with a high 13ense of respon-



sibility; only in a few cases they may 
not be well equipped. 

SHRI RAJENDRANATH BARUA: 
Mr. Thiagarajan, you have submitted 
your Memorandum pinpointin'7 cer
tain provisions, which you ha~e not 
done in regard to the other clause.-.;. 
Therefore the presumption is that you 
have supported the rest of the clausEs. 
Now my question is with regard to 
clause 13 of the Bill on page 5. It 
says: 

"The provisions of section 11 
shall, •;;o far as may be, apply in re
lation to proceedings under this 
section as they apply to suits." 

This mean:; 'in full'. Normally this 
procedure applies only in a limited 
manner. Now if by this amendment 
it is meant 'fully applicable', don't you 
think that the execution proceedings 
will suffer a long delay, because they 
are of a summary nature ? If the 
principle of res judicata is applied, 
then by the very nature of things, it 
ought to be elaborate and costly and 
the parties should be given the full 
opportunity to fight it out, as in suits. 
Therefore don't you think that this 
amendment ~3 unnecessary ? 

WITNESS : · I should think it is 
necessary for this reason that even 
at present all orders under 3ection 47 
are appealable as a decree, not only 
the first appeal .but also the second 
appeal. Several courts have taken 
different views with regard to the 
principle of res judicata being appli
cable to several stages. The whole 
idea is that there should be some fina
lity with regard to certain orders. 
Therefore what the courts have held 
ia the principle of constructive res 
judicata applies in regard to the exe
cution proceedings. I therefore think 
that this amendment ought to stand. 

SHRI RAJENDRANATH BARUA: 
What is your objection if that amend
ment is not there and it is appHPd 
only in a limited manner as it is ttl
day? 

WITNESS: We are giving by thiJ 
amendment statutory recognition to 
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the applicability of section 11 with re
gard to execution proceedings. After 
a!l some co.urts may apply the prin
Ciple of res 3udicata and some may not 
Very o~ten it leads to multiplicity of 
proceedmgJ and unnecessary delay. 
For example a defendant is issued 
non-payment notice; he is .bound to 
make that payment. Unless it is cer
tified by ~e court within 90 days, he 
cannot ra11;;e the plea which he wants 
to raise. So unless there is such a 
~rovision the court is bound to go ir.t'l 
It. In my humble opinion therefore 
the provision of section 11 is rightly 
made applicable to execution ;>roceed
ings. It should be made applicable at 
all stages. Otherwise there is no res
pollGibility on the part of the defen
dant and any person can take advan
tage at a later stage. Now they have 
been given the right to offer them
selves as witnesses and so on and so 
forth in criminal matters; you must 
make the partie3 feel alert; they can- · 
not just stand aside and later on say 
that they omitted to say something 
previously and therefore they should 
be heard now. 

SHRI J. M. IMAM: This amending 
Bill is intended to minimise delay. 
This Bill aims at minimising delay 
in civil litigation, aims at speedy dis
posal of civil cases and also at cutting 
down the costs incurred by the liti
gants. You have observed in oyour 
opening remarks that the success of 
the Civil Procedure Code will depend 
upon the assiduous application of the 
provisions by the courts. So what 
has been your experience so far? Has 
there been no assiduous application of 
the provisi•ns of the Civil Procedure 
Code and, if so, in what respects, and 
how to ensure assiduous application 
of the provisions of the Civil Pro
cedure Code? What ha9 been your 
experience so far? How far the courts 
are responsible for the delay? What 
are the reasons and how to avoid 
them? 

WITNESS: 1 shall mention a few 
instances. I have already taken the 
liberty to refer to certain instances, 
some relating to the Bar and some re-



lating to the Bench. For example, 
there is a provision in the Code for 
straightway asking the court to pass 
a decree for the admitted amount. The 
party does not ask for it. The court 
does not look into it. Suppose the 
claim is Rs. 5,000J- and the defence 
raises an objection to Rs. 2,0001-. Now, 
straightway there can be a decree 
for Rs. 3,ooo;-. But· the court does 
not pass such a aecree because his 
office does not like to be saddled with 
the additional work invofved in an 
interim decree like this. The judges 
have got to look to the convenience of 
the staff; otherwise- tlley won't ... get 
their co-operation. And the plaintUl 
thinks, "Why should I not "Wait?" The 
result is that the admitted claim is 
allowed to stand over. 'tllus, the de
cision in the suit may take two years 
and three years. Again· there is the 
provision for interlocutory proceed
ings, but this provision has not been 
fully used, and this has been the 
observation of the Law Commission 
in their reports. But some judges-! 
know some of them-have always ·fol
lowed the procedure. As soon as a 
written statement is filed the court, 
after looking into the pleadings of 
both the parties, frames the issues. 
But man)' judges do not have the 
patience, or they think they do not 
A ave the time to go through the plead
ings. They simply come to the 
court at 11 o'clock. Both sides file 
their draft issues. The judge teisure
ly goes through them and then adum
brates a few issues and leaves it at 
that, thus prolonging the time. Some 
judges, District Judges, w'ho later 
became the Judges of the Madras 
High Court, they did not like it. They 
warn the lawyers, the plaintiffs and 
the defendants if they do not come to 
the court and be present in time. 
Some lawyer's clerk is there. The 
party may not come. The draft issues 
are filed without following the pro
visions of the Code. All these issues 
are filed. Later on the trial is taken 
up. The court does not ask which 
are the issues you are going to press. 
And at the time of arguments the is
sues are not pressed. 

69 

SHRI SHRI J. M". IMAM: Can you 
suggest measures as to how to avoid 
this delay? What are )'our concrete 
proposals? 

WITNESS: My concrete suggestion 
will be that all these subordinate 
courts should be informed periodically 
by circulars to strictly follow the 
provisions of the Code, and in the 
notes of inspection there can be the 
questions and answers. There can be 
various questions, about 70 or 80 in 
the focm of a questionnaire ;Bout . ' var10us matters, and tHe answers eli-
~ited in' repiy to the questions, regard
Ing the procedure followed, could - be 
recorded in the inspection notes. If 
a procedure was not followed, it 
should be asked why it was not fol
lowed. For example; about the delay 
there must be issued a circular. · 

SHRI J. M. IMAM: Let me enligh
ten you further. There is delay be
fore the trial There is delay after 
the trial, and there is deWy during 
the course of an appeal, and the cum
ulative delay may come to ten or 
twelve years. Have you any concrete 
proposals by which -you can cut off 
the delay or at least minimise the 
delay? 

WITNESS: I will give you a few 
instances. The suit 1S filed; the 
written statement is filed, and the 
issues are settred. Now the difficulty 
arises in a judge not applYing his 
mind to framing the proper and abso
lutely necessary issues.-A large num
ber of issues are filed ana his mind is 
not applied to the salient ones. So 
somebod'y applies· for the amendment 
of the issues or for framing adaitional 
issues or for the deletion of some is
sues. Thus such· applications are al
lowed. Then some decision is taken. 
Then there is the Revision in the High 
Court and the whole thing_ is got 
stayed. It will be in a suit of large 
value; it was Rs. 65,000 in a case. The 



mother of the minor defendant put 
up the defence that the mortgage of 
the property for ancestral debts was 
illegal. For the main defeiidant there 
was not much defence. On behalf 

If the minOr Oefendant fh!lt friVOlOUS 
1lea was raised. My senior counsel 
:aid, "It will be difficult to get an 
1djournment. I will make an appli
:ation for amending the issues.'' The 
>nus was thrown on the defendant. 
1\. . petition was filed. The court ad
journed the hearing of the suit. The 
:>ther side took time for the counter 
petition. And after the counter peti
tion time is asked for filing the plain
tiffs reply. Later on, after six months, 
when the application was heard, the 
application had to pe wsmissed, Sup
posing the court had applied its mind 
in time, at tlie 1nitial stage, all this 
delay would not have happened. This 
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is a· case wfiere the learned judge 
allowed the· matter to be- protracted 
like this falling a prey ro the in
genious device of the learned senior 
counsel and thus allowed the parties 
to play with time. A similar case 
arose where, when such applications 
were made, the jiidge ·straightway dis
missed them, ana dispo-sed of the case 
in two days' time, Therefore it all 
depends upon the co-operation of the 
lawyers, and the lawyers are expect
ed to co-operate wlth the court. I 
never like to ask for such adjourn
ments whether it be tlle · District 
Judge or Sub Court or Munsiff's 
Court .. In fact, the tron.-Yustice Mr. 
Varadachari; when he was a Judge of 
the Federal Court, said, "The reason 
for the delay is not on the part of the 
court only. It is the court, the clients 
and my learned colleag-ues of the 
Bar." We showa ncit 1all a victim 
to the persuasion of the clients or 
the clerks or the other persons inte
rested in getting adjournments. Gene-

rally the fault lies with the parties 
and the pleaders. In another interest
ing case, the case was lieing heard 
by a learned judge. 1\f that stage ~e 
went on a montn's leave. A Munsiff 
was promoted Sub Judge. He took 
charge when the trial was proceed
ing. One or two witnesses had to be 

examined.· We had marked all the 
printed records of the li1gh Court in
cluding, the evicterlce recorded in the 
previous trial. These ·witnesses were 
not examined by consent. This parti
cular judge always believed in-setting 
aside alienations in favour of minors. 
He said, "I am not gomg to refer to 
the printed record''. He was going to 
dispose of the suit to the pre~udice of 
the defendant wbo had invested large 
sums of money, in thousands. EverY
body was at his wit's end. "If you 
rely upon these printed records of 
the High Court for giving the reasons 
and justification for the alienation, 
you will have to examine those wit
nesses. we h~we ordered the issue of 
summons but- those witnesses were 
not available." And luckily the wit
nesses were not available. Within a 
month the original judge came and 
took charge of the case, a case in 
which injtrst!ce was prevented by 
timely action. So it all depends
there cannot !m-a Tuird and Iast rule
upon how we adjust ourselves to the 
judges. And the judges have got to 
adjust themselves to the lawyers if 
our aim is ro-have quick disposal of 
a case, a matter in-which all of us 
should be interested. There are so 
many ways of obstructing the course 
'Of justice, e.g. by filing frivolo~;; ap: 
plications and so on. _5o, public OPl· 

nion should be ·createcf and - people 
should be told that if they come to 
court they would lose more by . w_ay 
of batta for coming to court, calling 
witnesses and then not bein~ exa
mined. They should be encourage to 
be assiduous and quick in the disposal 
of cases. A person files a petition and 
then thinks that for another ten year3 
nothing would happen. Then, he 
thinks he can appeal if before a 
particular Ju'dge he may not succeed, 
so such kinds of delay shou!d be 
avoided. 'To a large extent we have 
to depend on the co-operation of the 
lawyers and Judges. Some Judges go 
accordin" to the chronological order. 
When I'" was a judicial omcer where 
I was not able to dispose of the cases 
at the end of the month I gave verY 
good reason.2 



_CHAIRMAN: Mr. Thagarajan, you 
will do wei~ to give shorter replies. 
There. are still many Members to put 
questions. 

.":lliHl J. M. IMAM: One more 
question. You have suggested that 
the words "acknowledgement pre
paid" be added. Supp'Ose the party 
is not available, the acknowledge
ment comes back to the court with
out it being served. Then what 
happens ? What is the further step? 
Invariably after independence · w~ 
would like to avoid the issua~ce of 
summonses and notices and often 
perhaps in collusi'On with the postal 
staff they come back unserved. If 
you say that there should be a nre
paid acknowledgement, perhaps ·· the 
party will try to avoid it and both 
the summons and the acknowledge
ment will come back to the court un
served. Is it ncrt the case that if. 
your suggestion is adopted, there may 
be further delays in the service of 
summons and there may not be any 
service at -all? So, what should .·'be 
the means and way of serving it? 

WITNESS: The procedure in the 
case of some courts is that they issue 
summons through the process staff 
and also by p·ost simultaneously. Pre
viously they tried this personal ser
vice. Now, in many places I find that 
the summons is served both by the 
personal staff and through post. A 
copy of the plaint is sent t!trough the 
process server. The simultal'eous ser
vice 'Of summons will reduce the de
lay in the service of summonr.. This 
would work successfully. 

SHRI BRIJ BHUSHAN LAL: 
Please refer to page 15, clause 30, of 
the Bill. It reads:-

"19A. (1) The Court shall, in 
addition to and simultaneously 
with the issue Of summons for ser
vice in the manner provided in rules 
9 t'O 18 also direct the summons to 
be served by registered post a1-
dressed to the defendant or llis 
agent empowered to accept the 
service at the place where the de
fendant or his agent ordinarily re-
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sides or carries on business 
personally works for gain." 

or 

Along with it there is a nr'Oviso. 
·which reads:-' 

"Providet;l that nothinEt in this 
. ~ub-rule shaii require the Court to 
ISsue a summons for sP.n•ke bv 
registered post, where, in the ci;
cumstances Of the case the Ccur 
considers it unnecessar;... · 

My point is this. By keepin,.. this 
provis·o the very purpose of this 
amendment will be defeated. In the 
ordinary course every day the C'lerk 
concerned takes the papers to . the 
presiding officer fQr . signature .. He 
places a huge bundle before him and 
the officer puts his initials in, the case 
or 'Ordinary business. It is not a 
judgement or any parti~ular order. 
On routine papers he puts his initials, 
By keeping this proviso he will get 
an opportunity to say that there is 
no necessity of issuing the summons 
by registered post. S'O, I think this 
proviso is redundant and it should be 
deleted. 1 would like to know what 
YQur opinion is. Is . .it .not redudant? 

WITNESS: I agree with. you that 
the proviso seems to be r~dun,dant. 
Rule 19A provides for the scrvire of 
summons simultaneously, out I 
would like to know what are the 
cases contemplated in which a Court 
may· consider· the issue of summons 
by registered post as unnecessary. I 
am just trying to find out t!1r. position. 

SHRI BRIJ BHUSHAN LAL: That 
is why I said that the proviso is alto
gether redundant. As mY leArned 
friend, Mr. rmam, has said, when . an 
acknowledgment purp.:>rtlng to be 
signed by the defendant or th~ agent 
'Or an endorsement purporting to be 
made by a postal emp~oyee fiJat the 
defendant or the age1•t refused to 
take delivery has· be~n received, the 
Court issuing the summons may de
clare that there ha.s been valid ser~ 
vice. Sp, I think by nC't addi!lg the 
proviso to rule 19A (1), the purpose 

is served by rule 19 (2). 



WITNESS : It should be looked at 
like this. Suppose the defendant is 
not served personally but his agent 
or somebody in his house has been 
served. It is open to the Court not 
to be satisfied with the service of 
summons on the party concerned. 
Probably such cases are contemplat
ed. At various stages several 
kinds of notices have got to be 
issued. The proviso is perhaps in
tended to be applied to cases where 
a number of notices have to be 
served in various stages in civil cases. 
It may refer to the proclamation of a 
settlement or the issue of sale notice 
or objection notice, and proceedings 
of that kind. At certain stages such 
a proviso is perhaps necessary. They 
have given some reason in the Notes 
on clauses. It starts at page 65 and 
goes on to page 66. It says that the 
object of the amendment is to pro
vide for simultaneous issue of 
summons for service in the ordinary 
manner and service by post. Suppose 
in a certain case there is an injunc
tion and the party appears in Court. 
It all depends on the facts of each 
case. I do not think any Judge will 
make use of the proviso so as to 
avoid the issue of summons to the 
defendant, either in person or by 
registered post. The proviso is there 
so as to give some freedom to the 
court. What is the harm ? 

SHRI BRIJ BHUSHAN LAL : I 
just explained to you what happens 
in everyday practice. It is being 
misused by the clerk concerned. In 
order to avoid that and in order to 
check corruption, which is prevalent 
it is better to delete the proviso. One 
o.f the main reasons for delay-before 
the trial of course-is that the service 
of summons is not done properly. 
Then, it is delayed. 

WITNESS : I think we can drop 
the pro"iso. I have known of a 
learned sub-Judge who used to stay 
on till 9 in the night to examine the 
return of summonses and the process 
staff were kept waiting and they had 
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t? work till 9 P.m. He was very par
ticular that the service of summons 
was done properly. He thought that 
it v.:as important to have proper 
service of summons. The process 
service staff complained .•.• 

SHRI TENNETI VISWANATHAM: 
What is your view then ? 

WITNESS : We can drop it. 

SHRI P. C. Ml'l'RA : I would like 
tc. refer you to page 16, Rule 20A(IA) 
where you have suggested that the 
language of the newspaper should be 
the language Of the court But d'O you 
think that the public~tion of one 
advertisement in one daily paper is 
sufficient if at any place there are 
more than one daily newspaper? The 
provision here is: "Where the Court 
acting under sub-rule (1), orders ser
vice by advertisement in a newpaper 
the newspaper shall ,be a daily news
paper circulating in the locality", etc. 
Do you think that publication in only 
one newspaper is sufficient? Besides, 
if you go through page 66, in notes on 
cases of the bill it is given thus : "It 
is considered that where substituted 
service by advertisement in news
papers is ordered, the newspapers 
should be those circulating in the 
locality". Actually if more than one 
daily newspapers are published, then 
certainly it should be published in all 
the newspapers. So, I would like you 
to suggest whether you would like it 
to be newspapers instead of restrict
ing it to one daily newspaper. 
Besides, it may be that in many places 
still English is the language of the 
court. Your purpose is that persons 
knowing only regional language should 
also able to know it. Therefore, 
"including newspapers of the regional 
language" should be added instead of 
only "language of the court". The 
purpose is that there are many clients 
who only read newspapers of the 
regional language. You want the 
language of the court. But still in 
certain courts English is used. So, 
why not include newspapers of the 
regional language ? 



WITNESS : Even as it is the cost 
of publication in a newspaper is very 
high, compared with the cost of 
service through the process staff or 
by registered post. The rates have 
gone very high. If the publication is 
to be made in all the newspapers 
circulating in the locality, English and 
other than English, it will be costly. 
It will be unnecessarily sadling the 
cost on the defendant. I know in one 
case the claim was Rs. 1000. For 
publishing in . some newspapers tl1e 
solicitors• office had to spend Rs. 250. 
The whole amount remained 
unrecovered. 

CHAIRMAN : I suppose Mr. Mitra 
is not aware of the fact that insertion 
in a newspaper costs very much. In
sertion in all :newspapers means it 
will be very expensive. We have to 
pick and choose. I think the best 
thing would be to leave the matter to 
the court to decide after consultation 
with the parties in which papers it 
should be advertised. 

SJIRI P. C. MITRA: Here it. is a 
newspaper only. There may be more 
than one newspaper. It may be two 
also. Why a daily newspaper? The 
court may have discretion. If you say 
newspapers including newspapers of 
the regional language, that would 
serve the purpose. If there are five, 
it may not be published in all five. 
If the word is 'newspapers', then the 
court will have discretion to publish 
in two papers instead of only one. 
Here in the draft it is only one daily 
newspaper. In the explanation the 
wording is "service by advertisement 
in newspapers". That is what is 
given. 

CHAIRMAN : However, we shall 
look into this point at the stage of 
amendment. It is not a matter upon 
which the witness can enlighten us. 

SHRI P. C. MITRA : Witness wants 
it to be the language of the court. 

CHAIRMAN: You had his opinion 
on this point. He wants the language 
of the court so that the defendant 
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and other parties may understand the 
position. 

SHRI P. C. MITRA : Then on page 
65, about notice on the guardian, the 
guardian should state the age, date 
of birth, etc. of the minor. The 
guardian may say he does not know 
the age of the minor. He may not 
have date of birth of the minor and 
for this reasons there may be more 
delay. 

CHAIRMAN : Mr. Mitra, the im
pression I got from the note of the 
witness was that he wants the minor, 
when he appears before the court, to 
state his age, not the guardian. He 
wants the minor or his representative 
to state in cour what is the age of 
the minor. 

SHRI P. C. MITRA : Do you accept 
this interpretation ? 

WITNESS : Previously there was 
no provision for issuing notice to 
the minor. 

CHAIRMAN : When the minor is 
appointed ....... . 

WITNESS : Previously under order 
32 for those who had not completed 
18 or for whom a guardian has been 
appointed by the District Court no 
notice was sent. There was consider
able delay. The plaintiff had to file 
an affidavit as to who were suitable 
as a guardian. Notice will go to one 
after another. If he was not willing, 
then to the second man. There was 
considerable delay. The High Court 
said, do not waste time; issue notices 
to all the proposed guardians straight
way; let us see which of them appear 
in the court. It so happened that 
there were conflicting claims. The 
net result was that the court had to 
decide. Then they thought that the 
best solution was to give notice to the 
minor, make him appear and ask him 
to choose by which guardian he 
wanted to be represented, as if at 
that age of 11 or 13 he had sufficient 
discretion-analogous to the provi
sions of~ the Guardians and Wards 
Act. Whenever there is a dispute 



between rival claimants for guardian
ship, the minor is asked to appear and 
asked to choose, his perference being 
taken into account. Still his pre~ 
Ierence is being taken into considera
tion for selecting a guardian. It was 
for this reason a notice was issued 
to the minor. Usually in the 
majority of cases there is no diffi
culty. In a few cases the parties have 
got their own axe to grind. He can
not appear by lawyer. He has got to 
choose. Generally he would be 
tutored by somebody. In spite of it 
what later on happens is-fortunately 
now we do not have many minor 
suits-later on he will say, "my age 
was not this". There will be all kinds 
of entries, the horoscope having a 
particular date of birth, the school 
register showing a different date of 
birth, and so · on. The result 
was that whichever was ad
vantageous to him he used to take 
the benefit of it. All this was not 
creditable at all. Suppose the minor 
is a student studying, he knows what 
is his age. That is why they have 
introduced the provision. 

CHAIRMAN : Suppose the minor 
comes forward and tells the court 
that his age is 12. Do you mean to 
say that he can l'ater on chan~ it 
whP.n he attains majority ? 
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WITNESS : It should be supported 
by evidence. There would be some
thing to show what his age is. In the 
high school course when he goes to 
the eighth standard, a declaration is 
taken from the parent or guardian 
about the date of his birth and th'at he 
will not change it. But this statement 
is not binding upon the minor. When 
he completes his age of 18 or 21, later 
on it may suit him to change the date 
o'f birth. This question arises during 
elections. In an election this actually 
took place. The result was that w.e 
had half a dozen entries 'about the 
date of birth. The horoscope gave 
one date. There were also dates 
according to different almanacs. The 
minor, after attaining the age of 
majority, should be asked to state his 

age. I would like the court to issue 
notice to the minor. 

SHRI P .• C. MITRA: Notice is given 
to the gU'ardian actually. 

CHAIRMAN : What I have not been 
able to understand is this. Suppose 
the notice is sent to the IJlinor, he 
comes forward and tells the court, I 
am a minor, and he agrees to a parti~ 
cular course of action. Will he not be 
shut off from repudiating it when he 
becomes a major? You cannot bind 
him when he made it when he was a 
minor. 

WITNESS: If he has made a mere 
oral statement, there will be some 
force later on in challenging th~ cor
rectness of it made when he was not 
able to form an opinion. When he is 
supported by the admission register 
about age, he can say it. He may 
later on be given an option to change 
it. 

CHAIRMAN: I think the change 
will not make any difference. 

WITNESS: I am quite aware of it. 
But to minimise the delay, I am sug
gesting it. When a minor attains 

'majority, under the rule-.> he has got 
to be declared a major and a notice 
goes to him at this stage. Then a 
provision may be made to give his 
correct age and he should not be allo
wed to go back on it. 

CHAIRMAN: A minor, on attain
ing majority, can come forwar.d and 
say, I did not realise the significance 
of this when I agreed to it. 

WITNESS: In the Supreme Court 
whenever a person who i•.> a minor is 
to be declared a major, they insist on 
the production of a birth certificate or 
extract from a school register. In the 
subordinate courts, they generally ac
cept the statement or th7 guardia?. or 
the ex-guardian. There IS a proVIsion 
for iso.ming notice under IIA, page .55. 
1 thoucrht, when a notice goes to him, 
he ma; be called upon to furnish the 
particulars. 

CHAIRMAN: I have not been able 
to understand the significance of your 
suggestion. 



WITNESS: A minor's mouth can
not be shut. I understand your diffi
culty. When there is documentary 
evidence in support of his age about 
his date of birth, it is better to have it 
on record to minimise the evil. 

SHRI P. C. MITRA: When the 
plaintiff applies and says that such 
'ind such is the minor ,pernon, he may 
have in his possession a certificate or 
something. Whatever he has got he 
should submit along with the petition, 
in virtue of which he can .. tate that he 
is a minor. 

WITNESS: That is a good sugges
tion. But the difficult is there when 
you have got half a dozen things 
where the date of birth has been en
tered differently. In most of these 
cases, some guardians are appointed. 
If a notice goes to the minor yuu can 
try to get some material about his 
date of birth age or both. 

SHRI S. B. PATIL: On page 3 of 
your memorandum-last but one para"' 
-you have quoted one article regard
ing reform on CPC. published in the 
Mysore Law Journal. I would like to 
have your suggestions regarding mini
mising the delays and also your ex
perience in various JCourts to cu~ de
lays, whether these delays are due to 
the parties or the courts or the plea
ders and so on. 

CHAIRMAN: Will it not be better 
for us to refer to the article in ques
tion rather than a•.:;k the question of 
the witness? He has given you the 
reference. You can refer to it. 

WITNESS: I have got some copies 
of the article with me. -I have only 
eight copies. I will pass on two to 
each side. 

SHRI S. B. P A TIL: Kindly circu
late those copies. 

DR. B. N. ANTANI: I o.>hall cer
tainly read the article and see what 
portion of it can be utilised. But have 
you any specific suggestions yourself 
to make arising out of this article? 

456 RS-6. 
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WITNESS: That article only deall 
with delayo.;_ which arise in the dispo-. 
sal c.f suits, first appeals and t.econd 
appeals, 

DR. B. N. ANTANI: Give !Orne 

suggestions on yaur part. 

WITNESS: The views given by the 
gentleman .are that when the judge
ment is delivered, copies of it should 
be immediately provided to the parti
e-.;. Now. the judgements are being 
dictated. .Previously these judgements 
had to be written. Now, when some 
judges dictate their judgements, they 
are not final in the sense that they 
want to peruse them and make cor
rections. We can make a suggestion 
to the subordi~ate and other judici
ary to have all the corrections made 
before the judgement .is delivered. 
Sometimes when you compare the 
draft as dictated with the corrected 
copies given to the parties you will 
find a lot of additions and substrac
tions. This causes delay. When a 
judg,ement is pronounced a c·opy 
should immediately be supplied with 
a copy to file an appeal. But now it 
takes 15 days and sometimes even 30 
days. In this article it is suggested 
that the suit should not be traeted as 
closed except for the pur.pose of dis
posal. He has suggested that as soon 
as the judgement is delivered, copies 
of it should be supplied to the parties. 
And in the first instance itself, they 
need not have to travel to the district 
court or to the IDgh Court. The office 
examines the papers. As soon as the 
appeal is filed, the office checks the 
papers, checks the correctness of the 
court fees, etc., and straightway the 
parties are asked to appear on a ·par
ticular day. He says this minimises 
delay in the disposal of first appeals. 
Similarly, in the case of second appe
als, the delay can be minimised by 
this process. This article is entitled 
"Reform Of Civil Procedure." This 
can be usefully adopted not in the 
form of a ,section, but by way of 
schedules or rules. ,Another reason 



for delay is that a good deal of time 
is taken to draw up a decree. And 
when the decree is drawn, up, it is not 
shown to the parties as is done in the 
Supreme Court or the High Court. 
Sometimes there are mistakes and 
they have to apply for amendments or 
review. All this takes time. One 
learned judge used to dictate the 
decree also when the judgement was 
delivered, one was able to gef a copy 
of the decree also. In certain difficult 
cases, he used to consult the advocates 
also. I also followed his procedure 
when I happened to be on the bench 
because I found it very useful. 

DR: B. N. ANTANI: . One more 
question. In your memorandum, you 
are quite silent over the proposed de
letion of section 80 of the Civil Pro
cedure Code. Do we take it that your 
silence indicates that you agJ"ee with 
the proposed deletion? 

WITNESS: I am glad you have put 
this question. I was exerclSlng my 
mind over it and I was in two minds 
whether it would be good to delete 
section 80 altogether because in our 
experience we have found that in very 
many cases the Central Government 
or the State Government or the public 
officer says "the threatened suit is 
awaited." So by giving the notice, 
litigation is hardly avoided because 
the Government is as much a bad liti
gant as the private individuals-! am 
sorry to say that. So this section does 
not serve the purpose for which it is 
intended, although in one or two cases 
in my experience, the matter had been 
settled without recourse to a suit. In 
one case, the matter related to some 
supply of irrigation pipes and the Col
lector said ''I am glad you mentioned 
it to me. Let us hold a conference." 
And by reference to the Public Works 
Department and by making some chan
ges in the irrigation channels, etc., the 
matter was settled without recourse 
b a suit. But these are very rare in
stances. Therefore, in one respect it 
is good to retain section 80. But there 
is the other danger also. Some ur-
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necessary. There section 80 will be 
an obstacle. 

CHAIR.MAN: Supposing we say 
that the period of notice should be 
shortened from 60 to 30 days, and that 
wherever immediate orders are neces
sary-e.g. in the case. of demolition of 
a house-then no notice will be neces
sary, and thirdly that for want of 
formalities regarding the notice, no 
suit should be thrown out? 

WITNESS: What I am saying u 
that deletion of section 80 may no1 
remove the difficulty any more than 
the •.>ection as it exists. But in regard 
to suits which have to be filed undex 
section 80, may I make the suggestion 
that the deletion of section 80 may be 
there, but the difficulty may be sough1 
to be obviated by a provision that he 
may not be awarded his costs. Ma) 
I refer to the relevant clau·.:;e ..... . 

SHRI R. D. BHANDARE : Th~ 
principle of rule of law is that all 
persons, whatever may be thei.:- placE 
and po>ition, must stand on the sam€ 
base and between the same parallel-; 
Therefore, this principle is incorporat· 
ed by deletion of section 80. Whal 
have you to say ? 

WITNESS: That is a very valic 
argument for the deletion of this Jec· 
tion. With your permission. I shal 
refer to the relevant provision. Clau::E 
16 on page 61 of the Bill-Section 0( 
provides that no suit ·3hall be institu :
ed against the Government or agains· 
a public officer in respect of an ac 
purporting to be done by him in hi 
official capacity until the expitation o. 
two months after a notice in writin~ 
has been given. The object appear: 
to be to give to the Government ol 
public officer an opportunity to ex· 
amine the legal position and to settlo 
the claim if so advised, and avoid Lti· 
gation. 

I appreciate it but we find s~c .ior 
80 is an obstacle in obtaining the im· 
mediate relief where it is necc~sa~·y. 

I would like to refer to !Jfe-tfl3 
-.-......... ro....ln.,.,. ".4n~to~ nriC1in;:tl1V ir._ lh1 



Madras High Court. There was a 
time when the learned judge in the 
Madras High Court tried to settle the 
~sue before it is contested, or the par
tles filed a written statement. He_ 
used to call the parties, ask them the 
grievance:; and he used to discuss the 
matter and decided how the matter 
could be settled. The result was before 
the ·settlement of the issue, there was 
a compromise. 

A certain portion of the fee i-3 also 
refundable in such cases. 

Mr. Justice Mac adopted this :;;n·o
cedure. He was a very brilliant man. 
He tried this in the original side. He 
wa; successful. He issued a circular 
to the subordinate courts saying 
please try that method. They were 
also successful. 

If there i3 a provlSlon of pre-trial 
method, • . . this may be consi
dered. I was discussing this with the 
Members of the Bar. I could not col
lect their viev.-:;. So, I thought while 
giving the evidence I shall tell.·~Il 
this. 

SHRI R. D. BHANDARE : Kindly 
see on this point whether Section 81 
of C.P.C., is not a sufficient guarantee 
or protection. 

CHAIRMAN : One suggestion ha·s 
been made to us by the Member of 
the Bar. He has suggested that if 
Section 80 is not deleted, th"!n this 
(;hould be amended in the following 
manner: 

In the alternative the provision of 
Section 80 should be made ·Jb!igatory 
and not mandatory and we add sub
section 2 and 3 to the existing Section 
80, similar to 478 of the Delhi Muni
cipal Corporation Act of 1957. 

Nothing in sub-section 1 r·hall be 
deemed to apply to a suit in which 
the only relief claimed is an injunchon 
of which the object could be defeated 
by serving of the notice or the post
ponement of the institution of the 
suit. Provided, however, that the ~uit 
has been instituted without notice, the 

suit will not be liable to be dismissed 
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but the planti.ff shall not be snowed 
the C()3t of the Court. 

Do you agree that this method 
would be-preferable to the abolition 
of Section 80 ? 

SHRI R. THIAGARAJAN: I think 
this is a good provision. 

CHAIRMAN : Do you agree with 
that? 

SHRI R. THIAGARAJAN: Ihat ~s 
ori.e way out of the difficulty, 

SHRI B. B. LAL : I would !ike to 
put one. question to my learned frienrl. 
Justice has become. ·very co3tly the:se 
days. So, there is a recommendation 
of the Law Commission also that the 
Court fees Ghould be reduced. I 
would like your valuable opinion how 
justice could be cheaper. 

CHAIRMAN : The - question of 
Court fee is a State matter. Wlll the 
State agree to it ? Supposing he says 
that the court fee :should be aboli3h
ed, do you think that the State Gov-. 
ernment . will · be prepared to forego 
that? 

SHRI B. B. LAL : In the case of 
unanimous opinion of the Committee 
we can recommend. 

CHAlRMAN : When the Statell 
are not prepared to give uP taxation 
on prohibition, can they agree that the· 
Court fee may be abolished? 

SHRI B. B. LAL : I would like to 
to know the valuable opinion of the 
witness. 

CHAIRMAN : How can he say 
anything on th~3 ? 

SHRI R. D. BHANDARE ; !11 a· 
suit instituted against a Public Officer 
in respect of any Act. purp()rting to 
be done by him in his official capacity, 
the defendant shall not be liable to 
arrest or his property to attachment 
otherw~3e than in execution of the de
cree and where the court is satisfied 
that the defe:tdant cannot absent him-. 
self from his duty without detriment 
to the p~blic service, it shall exempt 

him trom appearmg 1n pe•.;uu. 



SHRI R. THIAGARAJAN : Section 
80 works as a hardship unless it is 
sine quo Ron to Section 81 ..... . 

SHRI R. D. BHANDARE : Are you 
not satidied with the position of Sec
tion 81? So, please give us a note on 
80 which has duties and 81 which has 
certain privileges. 

SHRI R. THIAGARAJAN: So far 
as the equality of law i:; ·:Oncerned, 
the Government cannot deny the in
dividual the fundamental rights 
guaranteed to him under Article 32 of 
the Constitution. The Railway De
partment, etc., can be called indivi
dual. The object of Section ~0 is 
to see whenever an individual 11as got 
a g:ievance against a Department or 
the State, he must firot give notice 
in regard to his grievances and see 
redress. He must first give ~~otice of 
hiG grievance. In this context I am 
considering that either Section 80 
with that proviso as read out by Chair
man under Municipal Act may be i.l
troduced, or in view of the recent law 
which has been passed for the appoint
ment Of officers like Ambudsmen at 
local, 11tate and central level, to consi
der certain representations, 1t is not 
necessary. About some right to try 

. against public ,officials, unle:s it is 
mala fide the question does 11ot arise. 
I know one particular Inspector of 
Police put a pe;:son in custody for a 
few houm. It was said by the Trial 
Court that he exceeded the limits of 
his authority with a view ~o satisfy 
his private vengeance, and was mulc~
ed in damages, but on his appeal thn 
was ·reversed. But some allegations 
are there. Therefo::e, it is only to 
prevent the abuses of the Section, 
that the publi~ notice is there. 

SHRI TENNETI VISWANATHAM: 
The persons most interested with re
gard to Section 80 are the Govern
ment. In this case they agree to it:; 
deletion. Why are you going into i.ts 
pro:J and cons? What is the point m 
V{itness dit:;cussing it ? 

SHRI R. THIAGARANJ AN : Ther~
fore, I left it as it is. 
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SHRI P. C. MITRA : In most of 
the civil swits, the opposite ~artie:; 
are given at least one month's notice. 
What is the harm if the Government 
Servant is given some time tu oettle 
that claim instead of fighting the cases 
in the court ? 

SHRI R. THIAGARAJAN · Very 
often we find that notice is not given. 
If you look at the statistiC'.:>, a 1 and om 
sample may reveal that at least in 50 
per cent of the cases, notice is net 
given. In fact, in view of the cost cf 
litigation, delay etc., many people 
think it iG wise to settle the case cut 
of the court. In spite of that, there 
are so many suits. 

CHAIRMAN: I hope ·no Hon'bie 
Member wants to put any question. 
Mr. Thiagaranjan, I thank yo'tl very 
much on behalf of myself a~ well as 
the Committee for your coming for
ward and helping us with your views. 
Thank you very much. 

SHRI R. THIAGARANJAN: ! m<:Y 
be premitted to thank you for the cp
portunity given to me to explain the 
views I hold on some of the topics. 

CHAIRMAN: Thank you. We 
now meet again at 3.00 P.M. to follow 
up the evidence of Delhi Bar Asso
ciation. 

(The witness then withdrew) 

(The witness, Shri B. C. Misra, wa!! 
at this stage called in J. 

CHAIRMAN: Friends, shall we 
commence the proceeding·~ as it is past 
three and the witness has a l:;o come 
before us? 

The witness before us is Shri Mi:;ra 
who came before us earlier too and 
gave us his own ideas about the Civil 
Procedure Code Amendment whic-h 
were very valuable and we requested 

. him to appear before U<3 again today. 
If any of the members want tv put 
questions to him, they can du ~o. He 
has also promised to send U3 his com
ments in writing. They have b~en re
ceived by us and have been circulat-



ed to you alL I hoJ,.e you have go:"' 
through them. The comments are 
very valauable; they are well written 
an:l are self-explanatory. I am in
deed very thankful to Mr. Mi·;rli for 
having taken the trouble and having 
foun:J time for writing such a note. 
1 hope the Members will now ask 
him anything which they wish to ask. 

A~ the ou~set.' I shall just a;k him 
o.1e cr two questions before I ask the 
o~.he:: Members to follow me. Mr. 
M"•ra. on Sec. 21A you have 3Uggest
ed a verbal ~hange viz., "Please add 
the word "merely" after 'ohJection' 
an:l before the phrase 'as to the place 
of suing. Would it not be better to 
use the wo~d 'merely' before the 
W')rd 'based' instead of where you 
have put in? 

SHRI B. C. MISRA : That does not 
mJ ke a differen~e. 

CHAIRMAN: I think it will be bet
ter to put. it there. 

SHRI B. C. MISRA : That of cour1e 
the drafting committee may do. 

Now, before I answer questians, I 
shculd thank you and othrr hon. Mem
be s for the compliments paid to me. 
I take it as my du<Y to be of as"istance 
to this Committee in the onerous task 
which this Committee has undertaken 
and the duty it is performing. 
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There are two thing>. Two or three 
mistakes have crept in which, if you 
will pe·mit me, I would like to cor
rect before I proceed further. 

CHAIRMAN: You may point out 
them. 

SHRI B. C. MISRA: I do no; know 
whether the pages will tally. 

CHAIRMA~ : Are they typmg 
erro s? 

SHRI B. C. MISRA : They are typ
ing errors. There is also some mi-:take 
in the suggestion. 

CHAIRMAN: Would you point t!1'1t 
out? You give us your commen~s a> 
well as the page number. 

SHRI B. C. MISRA: On page 12,. 
on Rule 11, in D, I have quoted the 
authority of the Supreme court. That 
is not a correct citation. I want 1962 
Supreme Court, 227 to be corrected 
to 1962, Supreme Cou t 89 and 1964 
Supreme Court 215. Another mis
take h on page 13j Reasons--A. See 
line three 1958 Supreme Court 232. It 
should be changed to 321. 

On page 15 la>t but 4,h line, it is 
written as 1961, Supreme Court 575. 
It should be corrected· to 1969 Sup
reme Court. Page is all right. I am 
sorry. these mbtakes have crept in
I should have really 1ooked' into them 
carefulllY. 

With your permission· I shall now 
answer any question. · · The flr:lt ques
·tion that your' honour put to· me was 
about the addition of the word· 'mere
ly'. It does not really make much djf
ference whatever the: draftsman may 
say so long as ~ it. make3 clear: that 
the 'objection' that has. barred is only 
on account of the territorial juris
diction' and not otherwise. 

CHAIRMAN : I do not see any dif
ference. But I thought .that the. word 
'merely' i:3 to be· added on after the 
wo~d 'based'. 

SHRI B. C. MISRA : I accept this 
suggestion and there should · be· no 
difficulty; 

CHAIRMAN : On page 2, on 
Clause 7, this is what you have 3ug
gested. "Please redraft, t.he. su~-sec
tion so . a·3 to include wuhin 1t t~e 
amendment proposed to be made Ill 

Section 24 C.P.C. vide clause 6 of the 
BilL and please further add the fol-
lowing: 

"That High Court or other court 
to which such suit, appeal or other 
proceeding is transferred by or 
under the orderJ of the Supreme 
Court shall be deemed· to have 
ju:isdiction · to try the same nc.:.
withstandlng anything to the cont
rary contained in this code or the 
pr.ovisjona. of anY other law!'. 



I quite agree with your sugge:;tion. 
• My only question is ·whether it is ab
solutely· necessary· or not. 

. SHRI B. C. MISRA : I think it is 
ve::-y nece:osary, 

CHAIRMAN : U once the Sup
·reme Court has transferred a case to 
a particular court,. it may be deemed 
that it is within its jurisdiction. 

. SHRI B. C. MISRA : It may not be 
deemed to have jurisdktion over that 
'because in Sec. 24 there i:3 a similar 

. provision which seeks to have an ex-
press provision for the purpose. And 
sections. 15, 16 and 17 relate to immo
veable property, Under Sec. 16 a suit 
must be filed. Section 24 itself pro

. vi des that after the suit has been 

. transferred, the transferee court will 
exerci:.3e the same powers as the trans

.feror court. This will have to be add
. ed to section 25. Particularly under 
·section 24 it· can be transferred only 
· :tirom one district to another. But 
· section 16 cannot be violated. So it is 
-neces:;ary to have it. 

CHAIRMAN : I only wantej to 
know whether you think it is abso

. lutely necessary ? 

SHRI B. C. MISRA : I think it is 
very necessary. If you look at s,•o::
tion 24, you will see that that jurisdic
tion has to be conferred. 

CHAIRMAN: Now I come to page 
2, serial No. 3. You do not surely 
mean that the man be penalized 

· twice ? Supposing the trial ccurt 
· has awarded it and then the matter 
· come> up to the appellate court, the 

appellate court may awar~ it fur
. ther .... 

SHRI B. C. MISRA : Supposing 
the trial court has not awar:ied it. 
Supposing the appeoal is frivolou!'; 
then? The cause of the appeal rr.ay 
be trifling_ I shall give you an lllus
tration. 

SHRI R. D. BHANDARE : Before 
putting in an appeal, there is a legiti· 
mate remedy at the time of ?relimi
nary hearing before admis·:ion. So 

'frivolous appeals will not be qdmitte<t 
after having· a preliminary hearing. 
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. SHRI B. C. MISRA: In theory • 
the bon. Member is right. But in 
actual'practi~e jt seldom happens that 
fir~t appeals a :e dbmissed. Just as a 
su1t cannot· be dismi:;sed even if i, .is 
frivolous, so the practice is to J~ant ti1e 
first appeal, and not dismi:':;s it. Se
cond' appeals are dismissed as frivo
lous, but first appeals are usually not 
dismissed, because the party is entitl
ed to an appraisal of facts at both t!J.e 
levels. So far as the law is concern
ed, I want the law to be ccmpre
hensive . 

CHAIRMAN : At page 3 you have 
said that the fines should b~ raised 
from Rs. 2,000 to Rs. 5,000. Is it not 
too much amount ? 

SHRI B. C. MISRA : It is ccnceiv
able that the small cau:;e court will 
award Rs. 2,000. Very often section 
35 (a) is not really in use in practi"e • 
except in rare cases. If you wan~ to 
give that power, make it sufficiently 
deterrent and }eave the minimum to 
the court. 

CHAIR~AN : The value bas gone 
down . 

SHRI B. C. MISRA : This b :me 
of my objectives which I am very 
much conscious of. Because of the 
change in economic conditions, do n0t 
go on revising the law. 

CHAIRMAN : Of cour·:;e, 'let. 

SHRI B. C. MISRA . The value 
may go up or it may go down. You 
do not take that into consideration. 

SHRI R. D. BHANDARE: 7he 
maximum is laid down here . 

SHRI B. C. MISRA : Rs. !:iCCO is 
really a deterrent figure. The idea is. 
to have a deterrent penalty, so that 
fictitious and false evidence i> not 
taken uo. It should be really cete~
rent. 1iake it deterrent. That i 1 the 
idea. Either delete it or make it suf
ficiently deterrent. If the Ce>mmit
tee really wants to make it, then n.ake 
it really deterrent. 

CHAIRMAN : The only poi'1: here 
is that if we make it Rs. 50CO, some 



court may put it into its head and 
award Rs. 5000, in ordinary cases, and 
~hen it may amount to a ha1·d.ship. 

SHRI B. C. MISRA.: It may be a 
hard:hip. If the people are d•! (:r. e l 
from giving false defen-:e, !he pur
pose of the legislation is served. That 
is my suggestion. It is one of the 
fundamentals. So make it sufficiently 
deterrent. 

SHRI SYED AHMED : It is used 
very ra~ely. 

CHAIRMAN: On page 4, first para
graph, you have suggested that Expla
nations 4 and 5 should be deleted. I 
have not been able to understand why 
Explanation 4 also should be deleted. 
I appreciate that Explanation 5 may 
be excluded. 

WITNESS: Explanations 4 and 5 go 
together. Explanation 4 says that the 
relief which the court does not exp
ressly grant will be deemed to ha\·e 
been refused. I have given the illus
tration there. suppose he takes one 
objection at the time of execution 
proceedings. He can take anot,her 
objection, if it is a valid one. "The 
first objection may have been dismis
sed. No court will entertain the 
same objection twice. The principle 
of res judicata is there but construc
tive res judicata is very dangerous. 
All execution proceedings are heard 
and decided on one day in 
a week and there may be 
about 60 or 100 cases pending 
and the court just disposes them of by 
one stroke of pen and the objections 
are not taken so seriously. The pro
visions of section 11 should not be 
extended. The principle of res judi
cata has been recognbed by the 
courts. I have given one authority of 
the Supreme Court and this follows a 
number of other authorities of the 
Privy Council. The Committee is 
wanting to apply it to execution pro
ceedings the whole hog. The dangers 
that arise out of Explanations 4 and 5 
must be clearly safeguarded. It may 
juo3t happen that he makes an appli
cation only for attachment of property 
and the court says 'All right, attach 
it.'. Then he will apply for its sale. 
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That way it makes the law unnecessa
. rily stringent without any advantage. 

CHAIRMAN: Now refer to page 6, 
S. No. 9, section 64. Now section 64 
is not being amended. 

WITNESS: It is entirely a new 
suggestion; you can amend it, if you 
like. 

CHAIRMAN: What I am saying is 
that the Committee has no power to 
make· any changes to the clauses that 
are not being amended. 

WITNESS: I am not aware of that. 
I thought the Committee had the 
power. to do that. · Anyway, that is 
my suggestion which really requireB a 
serious ·consideration. 

CHAIRMAN: I will ask the Law 
Minister to look into all . your com
ments and if he finds he can make any 
further amendments to the Bill, he 
might do so. 

(Interruption) 

Now the next comment is about 
section 74, Sr. No. 10. My remarks 
about this are also the same as in res
pect of Sr. No. 9, that this is not bein.g 
amended. 

The same thing· about Sr. No. 11 and 
12. 

WITNESS: You may consult the 
Law Minister about these suggestions. 

CHAIRMAN: The Committee can
not do anything except to put it to 
the Law Minister. 

Now about Sr. No. 18 you have sug
gested an alternative. Now which of 
the two do you recommend? 

WITNESS: I prefer the first one to 
the second one. Notice is not at all 
necessary; if some party brings a suit 
against a defendant without previous 
notice, then the court deprives him 
of the costs. That is the normal posi
tion. The Govt. takes plenty of time 
to consider the matters. If, however, 
the Govt. is prepared to satisfy the 
claim, it has ample opportunity to do 
so. Instead of losing two months 
before the suit two months after the 
suit are well spent. I do not want 
notice a~ all. But if it found neces-



sary to retain it, as I understood last 
time-somebody suggested that the 

·period rriay be reduced-! am not in 
favour of it or of the reduction of the 
period because that does not serve any 
purpose. 

CHAIRMAN: This is one of the sec
tions on which there is considerable 
difference Of opinion not only among 
lawyers .~ut al•.so among judges. 

WITNESS: Then my 
suggestion is there. 

alternative 

CHAIRMAN: I think your alterna
tive suggestion will be better. 

WITNESS: About 115 I feel very 
strongly, Sr. No. 14. The amcn~
ing Bill tries to lay down further re
stric~ions 6n the povn~rs of the High 
Court for ~evisioD:. Now it is · not 
appreciated that its rev:sion powers 
do not really t:esult in delay only but 
they lire also able to do quick justice 
where it is wanted. If some court has 
closed t.h·~ case of •a particular party, it 
can go to the High Court and ha,·e 
the matter corrected at once. That it 
takes a long time in the High Court 
is a matter connected with the arrears 
of the High Court and not w:th the 
subs,ance of section 115. 

CHAIRMAN: But why do you say 
that sub-s.::ctions (3) •and (4) restrict 
the powers of the High Court? 

WITNESS: Th·~y do S'l because they 
say tha, thry wiJ not grant the stay. 

CHAIRMAN: It says that the ori
ginal records will not be called for. 

WITNESS: It is not necessary, 
su~h a provision. The High Court 
may call for the record only if and 
when necessary. And is it necessary 
to write it in so many words like 
this? We should have taith in the 
discretion of the judges. 

CHAIRMAN: What I say is that 
t"lese sub-sections (3) and (4) pr~:wide 
that the High Court shall not do this. 
And what \t will not do? It will not 
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call for the records, not that it shall 
han no power under Section 115. 
Only it will not call for the orig:n· .. l 
re::ords so that the work of the lower 
court may proceed on. 

WITNESS; My submission is this 
'These (3) and (4) really 'are wholly 
· uncessary. When you are given the 
jurisdiction of Revision to a court like 
the High Court, then th~y know their 
job. They always do not eall for 
the records. I think the amendmem 
has been suggested in order to obvi
ate delays; that seems to be the 
object behind it, but it is not appre
ciated that delays are not caused only 
on 'account of the exercise of the 
'Revision' jurisdiction of the High 
Court. If the High Court find.~ that 
a matter is frivolous, it is in the dis
cretion of the High Court to refuse 
'Revision' straightway. And that 
pow~i has been exercised, and ·,hat 
power is conceded ev>.?n by the Su'Jre
me Court. If the High Court finds 
that an injustice has been done or a 
juris dictional error is involved, then 
the High· Court wants to correct that 
error immediately, and I h'ave Iound 
from the practice prevailing that the 
Hi~h Court that entertains the 'Re
vision' sends for the records, decides 
the case and sends back the records 
doing all this as expeditiously as pos
sibl~. Now another question in calling 
for the records; now it is not appre
ciated that the mere c'alling for the re
cords by the High Court is not the 
cause of delay. Supposing there is 
the question that a Commission for a 
particular witn•zss had not beon issu.. 
ed and the matter was take"\ to the 
High Court. Now that . ~'lrticular 
witness has got to be ex.'a.mi!1ed. Now 
what is the trial ·court to do in such 
an event? It cannot proceed with 
the suit. 

CHAIR,MAN: When it finds it ne
cessary, of course it can. 

WITNESS: It cannot be like that, 
'necessary' and 'not necessar'y'. A 
statutory power like that would only 



indicate some distrust in the d's::re
tion of the High Court rather than 
exped:te matters. You are limiting 
its powers when you lay down that 
"the High Court shall not call for the 
records." It is not necessary. Very 
many High Courts have themselves 
made rules on the point when the cali
ing for records will be causing delay, 
and when not. Now, a curb on the pro
cedural powers of the High ~ourt like 
tint in the matter or exercising its 
J ur sdi'::.ion is not a very desirable 
t' in~ for Parliament to lay down in 
this Iaw-1 refer to the proposed sub
sections (3) •and_(4). When to call for 
the records and when not to call for 
the records should be left to the dis
cretion of the High Court. Th~ pro
posed sub-section (3) is not the cor
re::t way really to obviate del'ay. They 
kn::.w when to do it and when not to 
do it. So, Sir, what is the good of 
putting if down like this? 

CHAIRMAN: This has been sug
gested in order to save time; otherwise 
quick disposal of suits ·by the lower 
courts cannot come a-bout, ca,J.'mot 
come about if their records are c'lllt:d 
fJr in the middle . The lower courts' 
proceedings come to a halt because 
their records have been called for. 

WITNESS: They may come to a 
·b .• t for this reason, tlrat is to say, 
t.mless and until the High Court dis
poses of the 'Revision' there is nothing 
for the trial court to do; it wm have 
b wait till then till the 'Rev~sion' 
petition is dec:ded separately an-:! the 
j :.ldgment or decree giwn. 

CHAIRMAN: What happen!: is 
this. Very many ct.!:.!s are' filed lUn
de· Se~tion 115 and C1e courts just 
order, "Let notice go. Cal} for the 
re::ords and all that." Now, three 
n' ·nths and four months •.md six mon
t~:s' elapse in .his manner. Then the 
matt·~r b taken up, and it is rejected, 
-so that the proceedings of the lower 
courts are held up during this period. 
'Th-at was the idea behind these amend
ments. 

WITNESS: I appreciate the idea, 
but ·bat is just o"J.ly orie way of ioox:-
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ing tat it and saying that because the 
High Court sends for the records, the
refore the proceedings· are delayed. 
What I am suggesting is not for Par
liament to really lay down the· direc
tions in a small matter like 1his whe'
ther to call for the records or not. 
Parliam~nt may lay down the guide
lines, the broad principles of jurisdic
tion, not this kind of thing as · .. o 
when the records might be called for 
and when not, de. That guidance i~ 
not necessary. Actually the High 
Courts themselves have made rule1 
that the records shall not be. called 
fo: ui:lless it be in such and su-:h cir
cumstance3. In some cases the High 
Court says that the records are to b3 
oalled for .and in some Q'tbetl c~s;es 
that the records are not to be called 
for. It all depends upon the cL:cums
tanceJ of each case, and the legisla
ture, naturally, cannot really envisage 
all the situations in which it may be 
necessry for the High Court to exer
cise its power· one way or the· otl'.eo:, 
and you should trust the Judges of 
the High Court to do ~he right 
thing. I qui~e under1tand also that 
delay occurs in the High Court, but 
for that reason the remedy is not in 
making amendments like that. 

CHAIRMAN: Not wholly ..... . 
WITNESS: Not"· even partially. 

These amendments cannot· really im
prove matters. 

SHRI R. D. BHANDARE.: So you 
are satisfied with Section 115 as it 
i~. 

W!TN"I\c;v::: Yes .. This power is 
entrusted to a particular court, the 
hiahest court in a state,. to th£" ex
pe;iencei judges there, and their dis
cretion must be irusted. If they do 
n.ot do their job properly, they will 
not !=till, in -:;pite of these amend
ments, dO their job properly. And 
how can the legislature help there ? 
We can always persuade them if we 
are so inclined. I am telling my 
lawyer friends; if we are so inclined, 
we can always persuade a Judge, :ay 
to h:m. "Kindly look oat this app'ica
H-,~. Pleas~ send ft:rr the records. 
they can be returned the day- after. 
You have to trost the High Cou!t and 



llave faith in the Jw.!ges' . discret1c.n. 
And writing an article like that will 
not help matters; it i3 hardly a mat
ter deserving of legislative gu ;_Ganc ~. 

CHAIRMAN: -·You have perhaps 
read that portion of the Law Com
mission's Report whe.·e tht!y have 

_dealt with this ma~ter, where they 
have said that that is the main ground 
for the delay. For that rea:on thE::y 
have sugges~ed these amendments. 

WITNESS : I know they say . so, 
but I have got strong reasons to put 
forward against it. Take an Hlustn
tion under Article 136. Can we res
trial is finished and after severo.l 
ner, the High Courts' powers? It is 
confined only to jurdisdictional errors, 
and the Privy Council has held that, 
if there is a ._jurhdictional error, it 
should be corrected at the earliest 
occasion. Otherwise, when the whole 
trial is finished and after several 

· vears the trial comes up to the Hign 
Court, then the que1tion of junsmc
tion is' discovered and the trial has 
to be taken up agajn all over. Ulti
mately it all consumes more t1me. 
·what really happens ? This _power is 
sometimes abuGed also, 

CHAIRMAN: Not abused wilful
ly. 

·.VITNESS: The abuse is quite 
~nough. We need not attribute any 
motives to the abuse of power, but 
it is abused. That I certainly see, but 
that all depend> if the system is there. 
The system is there in all the courts. 
All 0 ver the world there is the power 
of revision like that. In England you 
can always go to the col.!lrt on writ for 
having jurisdictional errors >et aside. 
In some other High Courts the revi
sional powers also rest on the ques
tion of !'act, but here it is not so. 

CHAIRMAN: Kindly turn to page 
11 of your notes. 

WITNESS: Excuse me, Sir. You 
asked me if there is any other manner 
in which it can be restricted. In sub
clause (4) you have added something 
certainly substantial to restrict the 
power. I 'for one will not do it, but 
if it is necessary the only power that 
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is neccessary is if an appeal lies with 
another court, then you raise the 
question in that court. Th•at dces not 
solve the problem. I for one will not 
restrict it in any way. It is already 
restric',ed. T1tere are very many 
cases quite shocking where the orders 
of the trial courts are not corect anrl 
which require quick correction by the 
High Court. They are delayed till 
the appeal is decided. In the lcng run 
it is dilatory. Merely becau~e the 
power is being abused is no re'lson 
for taking away the power. It is also 
d·oing some good in other res:pf'ct!:. 

CHAIRMAN: I am darwing your 
~ttention to page 11 sub-para (a) of 
your comments. 

WITNESS: This is a new sug~stion 
wh:ch I have made. 

CHAIRMAN: You say here that the 
advocate or the recognised "agent shali 
lay before court information about 
the death of the deceased. I think it 
is too great a burden on the advocate. 
How will he follow it up? Suppose 
the litigant is from •a village. He gets 
his instructions and he knows nothing 
more about what is happening. How 
do you ask him to keep a watch on 
the appearance of the party concern
ed? 

WITNESS: Kindly consider the con
text of the provision that already 
exists. Now you have vPry rightly 
pointed out 'that the advocate does 
not know •about the death of a party 
who is his client or his legal repre
sentative. How do you expect tne 
other party to know about it? 

CHAIRMAN: I agree to a certain 
extent, but it should be for the party 
concerned to do ii:. 

WITNESS: Very well. H ynu agree 
with me so far, then the position is 
like this. The advocate or his recog
nised agent should bring to the notice 
of the court information about th~ 
de'ath of the deceased and who is his 
legal representative so far as it i~ 
know to him. Now, very o:'ten H 
happens that the advocate doc.: come 
to know about the death of the party 
much earlier than anybody else His 



Vakalatnama terminates automati
cally. He is in correspondence with 
his client. The advocate gets in touch 
with his client. Of course, this does 
not apply to senior advocates of tha 
Supreme Court. He would be writing 
some le.ter to his client about what 
is happening in the case. He is the 
person who iS likely to know about it 
at the earliest moment. The Iagal re
presentative of the deceased may be 
coming to him, in ctmnection wi!h 
some other matter. If a du.y is cast 
on him to lay the information in coun 
it will serve a very salutary purpose. 
It he commits Bl•Y breach of it, there 
is no punishment. rf he comes tu 
know about it' he will have to lay 
the informali~r- before the· court 
S'aying: My client has died. He died 
on such and such date and his legal 
representative is flO and so. He should 
not postpone doini it till the date of 
the next hearinr which may be after 
six months. 

CHAIRMAN: Within a period of 
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WITNESS: I have not put any limi
tation for (a). For (b) it is 60 days 
and (c) 30 days. I think you may 
consider a period of 90 d•ays. It should 
be most expeditiously done. Even 
otherwise if an advocate comes to 
know about the death of his client, it 
is his duty to inform the court. He 
must tell the court that his client had 
died on such- and such date. , -You 
may give 90 days, but it would be 
better if he does it earlier. 

CHAIRMAN: My difficulty is H.at 
if the party says that he is not inte
p:sted in the sub~titution of any other 
name, the I•awyer will not know it. 

WITNESS: If the lawyer does not 
do it, who else will tel} the court? 
I am not throwing any burden on 
him. It is a duty cast on him. He can 
tell the court that the client had dieJ 
and the legal representative of the 
deceascl i11 so and so. Why _should 
he wait for the other pa::ty to send 
him a notice? The burden is not so 
heavy. It is his duty. 

~HAIRMAN: According to you, it is: 
a duty, but I do not know whether 
other lawyers would welcome it. 

WITNESS; It is not one of those 
cases where any breach would entail 
any penalty. If he knows it, let hitn. 
mform the court. What is the diffi
culty? 

CHAIRMAN: If he knows it he can. 
certainly inform the court, b~t if .he
does not know it. he should not be
bound to do so. Lawyers may object 
to it. They may· ask. Why have you. 
placed this burden on us? 

WIT~ESS: He can tell the cou1 t: 
My client had died on .such and such. 
date. So far as I kriow he hal;' left 
no legal representative. 

CHAIRMAN: My relations with my 
client have finished. How ani I· to be 
kept informed nf n;<; death? 

WITNESS: I am sorry probably we
are arguing at cross purposes. I am 
talking of the lawyer who .is actually 
appearing izi court on his behalf and 
his rel•ations can only be terminated 
by the death of the client and not 
otherwise. He would be. knowing it. 
I am not talking. of the lawyer of the
trial court or in respect of a lawyer 
in the appellate court. The lawyer 
who is conducting, the case is likely 
to know about it. 

CHAIRMAN: The 'same provision 
will apply to the lawyers in the High 
Court and the Supreme Court also. 

WITNESS: The lawyer must. wel
come it. Otherwise, under the l•aw . 
the authority to represent continues 
unless and until it is determined by 
the leave of the court or by the death 
o'f the party. Leave of the court has 
not been obtained and so the lawyer 
will be receiving summons and put
ting in his appearance without telling 
the court that his client died. If he 
does not know it there is no breach 
on his part. If he knows about it, he 
must inform the court. 

SHRI TENNETI VISWANATHAM 
Some proceedings consequent" upo~ 



-that information must start. Who 
will act and on whose instruction will 
notice will go to his· legal represen
tative saying that he is being brought 
.on record. And who is the convert 

·•legal representative to· where· this 
notice is issued? 

WITNESS: Time will be saved. This 
:is only to save time. · If you collect 
statistics you will· find that the l<t rg est 
number of cases ·ot delay 'and the most 
-patent cause of delay is the substitu
.tion of proceedings at all the iltages. 

CHAIRMAN: That is true and I 
-agree, but how to get over that? That 
is the only point .. 

WITNESS: I have tried tto put for
-ward my point of view. ,After an you 
·have to decide the· matter, not I. I am 
·.only ~ fwitri:ess trying to give my ad-
vice. You have to decide it. Parlia
ment has to decide it. 

Another thing you may add here. 
My suggestion has the effect of cast
ing burden· of lay:ng full and· correct 
:information at the earliest opportu
nity on the erstwhile advocate •Jf the 
deceased party as well as On his legal 
-Tepresent"atives. Then I have said 
that any decree passed in. his favo~r 
-or against him will be binding. Th1s 
·may be shocking to the principles of 
jurisprudence. For· that I have found 
.a way out. 1 have provided for re
opening of the decree by the legal 
Tepresentatives appearing · at a later 
stage •and showing sufficit~nt cause for 
·non-compliance of the rules. Your 
hon·our may kindly correct it here. It 
is article 23 on page· 13. This may be 
corrected to read: Article 23 of the 
~tatement known· as 3 and 4, W~lli~m 
IV, Chapter 41, relating' to the J~r~s
diction and practice of the J•U~lClal 
·Committee of the Privy Councll. 

There is a· precedent for that pl!r· 

·pose. 

CHAIRMAN: There is a well kno~ 
principle of law th•at if a d_ecree lS 

. passed when the de~ndant lS dead, 
that will not be binding. 
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WITNESS: That is the principle of 
law unless the Legislature makes a 
depa~ture. In th:s case l have sug
gested that the decree will be binding 
on him when· the information has 
come to the court and the decree is 
pas,ed. Only the.lega} representative 
will ten th~ court why they did not 
come e'arlier and have it set aside. 
That will save time. That. will reverse 
the process. The decree will be bind
ing subject to this. The result of this 
will be that the legal representative 
of the deceased party will be anxious 
to hurry up and to be brought on the 
record. I do not know il you are 
aware of the actual praetice of bow 
this is done. What happens is the 
legal representative knows •about it. 
but they are not interested in any 
expeditious hearing and they want to 
delay the matter as much as possible. 
What they do is th-~y depute one man 
to watch the case. If they find that it 
is going against them, they appear. If 
the process is reversed. th'at it is their 
'duty to do so, then the party will 
come forward. It is a revoluti.or.ary 
suggestion. I· gave thought to th:~ 
matter. If it finds approval of the 
Committee and Parliament, it is a 
matter worth trying. 

CHAIRMAN: You please· come to 
page 14, S. No. 20. This Order bas 
not been amended . 

WITNESS: Order 37 also has not 
been am.=nded. I do not know if you 
will give a· narrow in<erpretation to 
it. For example, you are amending 
Order 41 for insertion of sub-ruce (3). 
I am suggesting amendment for in
sertion of a proviso to rule 1 sub-rule 
(1). It can as well be outstd.e the 
purview of the committee. 

CHAIRMAN: Where a particular 
section is being · amended, you can 
suggest an amendm~nt. Where no 
amendmeftt is bein~ made in the sec
tion as •a whole, y;li cannot do it. 

WITNESS: It is you interpretation. 
I have nothing to do with that mat:er . 
Order 22-it was a new · suggestion. 



Order 38-it was also a new sugges
tion. I .want Order 37 to be deleted 
completely. It is not within the am
bit of this Committee, but Order 37 
should go. I want to submitt be.fo:e 
you the principle which - is really 
working in my mind. If a party is 
poor, the11 you might attach all the 
property that he possesses in the 
world ~nd try to realise the money, 
but do not shut out his defence. That 
is the principle on which I want this 
Committee to really work. Order 37 
rule 3 says: if the court imposes 
terms on him and he doe9 nO! give 
sufficient security, then he is not 
allowed to defend. You have sugges
ted a s:milar thing in Order 41, rule 
3, which says: his appeal will not be 
entertained unless he deposited the 
money that bas been decreed against 
him. My suggestion is, do not do 
that. Hear his appe'al, hear his de
fence, attach all the property that 
he possesses in the world, so that the 
poor man is not really prejudiced 
thereby. He may have a good defenc~ 
That is one principle which is worlt
ing in my mind. I commend it for 
the consideration of the Committee. 

· .. 1 if"':o ~f" Ji \=!' : li'Q' ~) sr)qm ~ 
~ m lf.QT lJ'!Il ~ f'fi 'fi"rf ·.n qrf~Tlfe 
or.r ~ li'T <f.'r{ m m-~ ~~ 
or.r it~ ~ if; ll!~ QR if 4 o fu'rr trQ~ 
~j~ 4 0 f~ Gm' f~m 'l f;p;rr m11 I 

~ ~q ~ it ~ ~<iT ~ f'fi 
~ ~ ;:;.:....&: ' :'\. ~ ' 
1"P1T "1, "11~ 'fit 14 1'<'1 ~ li'T 

1 4 f~ <rr~ R- f riT<i'i ~ it fmq::r~ 
~T f'fili'T \ifT ~ ~T ~f'fi'l w.r \nf 

3;f;;rfJ cf.'r <r!T 'fi~ 4 0 r~ f'f.li'T ';iff w 
~I~~~ lfQ ~ fn WT~ 
<f.'r{ ~ ~ Q'~ 'fit ~r li'T {t lf!IT ~); . 

"fr o7r f~ ~ it m ~n if; !!T~ 

~r.f if 40 Rrr ~ ~1~ <rn it .rr ~ 
rr f'fili'T :m<r ~ ~ ~ ~ ~ mP- f'fi<rr 

-;;miT ~ err \3i; hF-r l:f{ '(9~ r~ ~ 

ffi'fiti cr.r ~ 'f.Tlf qffip:rr~ it li'T 

srn"r.:r ~~ it ';iff'fi~ ~ ~ 1 
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.,..,;«:~~~-'fiT ~r<f1!f<r m 
~ ~ 'l"@.~ I f.ti~ ~it lll. 
m o iTo it'fG it \ifil' ctili ~ n1 ~lffll ~ 

· ·~mrt m ~ 1{-fu:r it ~'wit 'fiT ~ . 
·fi~~ ifi~~1~ I 

~T •fto l:t~ ... ·~~: i:ru 'fi~'lT ~~. 
~ f.t; ~«~~it ~t~f"'~i!( 'fit 
4 o Rrr ~ if; 11!~ ~)if if; ~ ~ afT<:" 

it n1 ffill ~ ~r f'fi'<i'T ';iff ~ ~ ~r 
~ « f.ti~ ~it m ~ ~~ w.rfcr 
Cf'fi n1 (qal ~ 'l f.ti<rT \ill ~ I ~T 

~ ~ .~ fc!; iil"or mq' ft"rfu;r ~it f.Rir 
~f"'~e~ <tiT 40 Rrr ~ li'T 40 f~;:r 
~Cf'fl"m~rrmctrorm'fi'T 

~ ~ or f'fiPtrr~ ~ it 'itT -:a-«" 
40Rrf~'q"n: 4oRrr~Cf'finiNC11~ 

rr f.ti<rT m ~. ~ ~ 'fiT srrf<r.nrr ~fr 
~ it ~Rr 'iilf~ ffi'fiti ~~IT 
qlf<:141?iC! it li'T~r it m m 'tiT 
~~«~~I~ ;mq-~~ 

~ rn ~ m ~ ~ ctr ~· 
~f.ft ~ R; ~ ~ wOCl it qm-r if 
'i9)? f~ m<r mfci; ~ q1f<:141?ic:: it· 
li'T 'q"~ it~~ m ~ ~ 1· 

m~f•· : ~ ~ err lfQ ~ fc!;· 

f~ll'~ ifi~ it~~~ 'fiT ~ ~'l 
ctT mrrr :;uf~ ~~ rr ~ fH<r ~r ~ 
~ ~r ~ 1 q1f<:141?ic:: if; ~ 'tiT 
itm 'tiT~ 'f.Tlf 'l"@ ~ ~ r~« 
~ ~Tif 'fir rrlorn' m1r 1 lfQ ~ fc!; 
~ ~~ rr f.ti<rT m<r ~ -af:qcr ~r· 
fl 

l;.{f tfo ~10 Ji~· : ~ ~· 
'fiT ~<r <rQ: ~ flti ~l"'t~C!~ tl'tR 

~~ ll<ff-a it f~em: f.ti<rT -;;miT ~ err 
~ q ~R1 if (!j~ f~ iii"T<r li'T fqj~ 

n I ~lffll ~ Q:T rr f.ti<rT iii"T<r cr:r"ffc!; q~ \if <reT 

'fiT ~'fi 1~ ~mr ~ tr'R ~ m~zrritc 
it ti'R 'q"~~r if Gig~ ~ Cfi11f ~· 

·~~~ i''l 



WITNESS: The privilege of every
-<>ne of us, including Members of 
Parliament, should be not to do any
thing wrong. If you do anythmg 
-wrong, you should get the same pe-
-nalty as everyb'Ody else should get. 
The only privi!ege that Gild has given 
us is to do the right thing and cto no 
-wrong. That you must exercise. 

~~ ... : 'fl;IT~ 40f~1f;'~w;:r 
t flSJ";:;rr:Jj ~ liT lllfqj<fi ~ ? 

~) iif)o ~ '{o 'i~ : it ~ij' ij'~~ 

1fi lfrflii'li ~ m'f.'f 1:r~ ~ Cf.T l1ffi1<f 

~ t f<li f~tr ~ ~ ~T':rf~ i~~ it 
'{ff er~~ 'fif c'.T<fPH ~ <:~ ~ ~T ~ 
~ ~rr f<fif~ ~fi it 'liT 40 R<r q~<-J 
~h 4 of~ ij'~<f in <~r~ ~r ~r 'fir 
m- lTR ~: errf'li -;;fr 'lif m~ ~r 
~Q: q-rf~~ it ~h ~ li" wrrrr 'fiTlT 

~r ~ ~ ~ ~. ~~it 
~~ ~ f'fl" ~If<:~ f:fif1r.ttr 1f;'~ li" 'lif 
~~~c ~rcrr t err ~r ~w;:r 1f;' f~f it 

, 1ft~ it· t9r~ f~lfr \ifnr criT'fi ~ wrrrr 
"'~ q-rf;;p;rrli"c it m ~~ it >;:0im 
~~ ~ 'fi<: ij'1f;' I 

~'.1<:-q;:rl'.{. q-rfwnli"c- 1fi m 1fi f~r 
it f'lie-r ln=~ ir m ~~p:;;r~r ~ ~ 
'fiT q{R li" ~~ f~ \iiTlT cnfr. ~ ij'~<f 
<til 'fifzhrr[r li" f~ ~ ~ ~ ~er err 
ij'lf~ ij 3A r ~'fi'CfT t 1 

SHRI B. R. PARMAR: Page 57-
Statement of Objects and Re::sons: 

"(a) The Power to traw;f.,.r pro
ceedings in a High Court in a State 
to any other High Cour;;, which now 
vests in the State GOI<tu:mcnt, is 
being passed on to the SuiJreme 
Court. ,Section 25 is bemg suitahly 
modified.'• 

What is your v'.cw in this matter? 
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- WITNESS: I entirely sliJ;port it. It 
should be there: This IS a very sal i..!
tary provision. I have only added 
some sugg:stions there that the trcms
fer should not only on the grounds of 
amendments proposed but on the 
additional grounds I have put 
in my memorandum. About parole, 
some Member is able to. contim:e as 
a member of the Committee or of the 
House and if it is 40 days, then r rt b
ably the whole year may pass out. 
Where anybody i3 arrested under S. 
25 for not paying decrees. ttese cases 
are very few and the cases of MPs 
or members of lcglsi:!ture~ arrested, 
those cases are pracbc.;.lly rare. But 
why should you add a privileg~ which 
is of no practical advantage? If YO'l 

want to abolish it ther~ atolish it for 
everybody and if you want to retain 
it then retain it ior e\·o:>ry!:Jody. We 
should not do any wr~ng and should 
not incur any debts. If they have done 
it and ask for a privilege, it is not ln 
keeping, with the spirit of the yoJn~ 
democracy. To say that there shOtJl3 
be a bar to MPs in .crirr.i(lal cases i3 
a far more serious thing and you ca~
not have the privilege of extending I 
from 14 to ·10 days. 

CHAIRMAN: Well, Mr. 1Iisra, once 
again, I thank you and l\ir. _Aggar
wala, your President, for the kmdn_ess 
you have shown to us m cJop~rat~ng 
with us and putting fvrward your 
points of view so well. 

WITNESS: I am reat:v obliged l:.l 

the Chairman and the hon. M~m!:ler>' 
for the patient hearing t:1.at they have 
given me and the curtesy they ?~ve 
shown to me and if thP I.aw M1ms.er 
is pleased to accept any of the amend
ments of mine. I will be happ.f, I place 
my services at your services as and 
when necessary a.rd I will net grudgE' 
it. It is a very great public service 
that you are doing now. 

(The witness then :vitT1drew). 
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(The witness, Prof. M. S. Phirangi, 
was called in). 

CHAIRMAN: Fiiends, as l have in
formed you yesterday w~ have re
a.uested Shri Phirangi to meet us at 
11-30 AM. today Lul we have .!pe
cially .contacted him to come a little 
-earlier since the other witness has not 
come. Shri Phirangi is r!OW l1efore us. 
He is from Dharwar ann is connected 
with the Law Coll'.?ge. PerhaJ:.s .he i!'l 
a Reader there. He has made s<:>me 
suggestions to us and a copy of his 
comments has been distr!butei to you 
and 1 am sure you mu!'t have gor.e 
through them. 

Mr. Phirangi, at the outset I have 
got to tell you that the proceeding-s 'Of 
this Committee are confidEntial .an:l 
that they are not to be J:UbiiciseJ in 
any manner. I have a:.s~ tc tell you 
that there oare some suggestions made 
by you and you refened tl'l s<:.ctions 
of the orig,i.na1 ACt which a~e not be
ing amended by this Bill. The usual 
practice is that if any section is nc.t 
being amended, then the Committ~e 
has no power to change the language. 
But, all the same, as I have said JUSt 
now that since the Law 1'!inister is 
here he will hear on all m«tters c:nd 
will see if any changes are necessary. 
In that case he will b::-ing forward his 
own amendments in due course of 
time. 

Now I would like to know if you 
have anything to add to what y'Ju 
have already mentioned h :your me
morandum. If you have any, y·ou may 
kindly state th'Ose points. 

SHRI M. YUNUS SALEEM !DE
PUTY MINISTER IN THE MINIS
TRY OF LAW): Before you begin, 
I would make a suggestion. In your 
note you have not given the reasc·ns 
for proposing the amendments. It 
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would be vety nice of you if You sub-
stantiate by reasoning for your 
amendments so that the Mem-
bers of this Committee may Le 
able to appre~iate the spirit under 
which you have sugges~ed those am
endments. Many of the l'.1embers, as 
you know, are not very much fami
liar wi!h tl1i:; and they may not '!..e !n 
a position to underst··md why you 
have proposed such amendments. So. 
ycu will kindly bear this in mind 
when you saY sometll.ing on this BiD. 

PROF. M. S. PHIRANGI: With this 
end in view I shali nuw give you the 
reasons why the amcndrncms arE' sug
gested by me. First of all ::: sl.all t;:)ke 
up proposal No. 1. This is with reg.:•rd 
to Sub-section 2 of Se::tion 2. of Eec. 
35. S'ub-section (2) <lf f.ecti.on 2 re
lates t'O the definition of the decree. 
No appeal has been :rrovided for un
der Section 35. Therefore, it is neces
sary that Sub-section !! o~ Section 2 
should be amended s..; a!; to in~lude 
the words "35 or" after the '\vtlrds 
"The determination of any questic·n 
within Section". This is my first pro
posal. As regards my second propcsal 
relating to enforcemf'nt t.f decree by 
the legal representatives, 1here is no 
provision under th~ Civil Protedure> 
Code for enforcement of decree ty t:t>e 
legal representatives of the decree
holder. Therefore, it is neeessarv th~t 
in the interest 'Of justice that Sect icn 
52A (new section) sl':ould be adced 
after Section 52. 

DR. B. N. ANTAN!: What is the 
present position? 

PROF. M. S. PHIRANGI: There ate 
specific provisions rPgarding the 1ep-a1 
representatives Of the juJgemmt deb
tors. Now, there is no ~·pecific provi
sion ab"Out the legeal representatives 
of the decree-holder<:. Therefore is it 
necessary to add a new sectioH. So. 
Section 52A may be rtdded. 



DR. B. N. ANTANI: So, in your 
CJpinion, the present positiQn is n'rJt 
satisfactory. So, you l!re tempte.l to 
suggest this. How· d"t:3 it efie.:t acl· 
versely? 

PROF. M. S. PHIRANGI: It does not 
effect adversely. The question is that 
there is no provision oat all as regards 
bringing in legal heirs on record. 

DR. B. N. ANTANI: We can always 
bring in. 

PROF. M. S. PHIRANGI: This is 
with reference to execution of the de
cree. If a legal representative has to 
be brought on record, we have to re
sort to the general section, that is 
Sectinn 146. My suggcst~on ~~ that ins
tead of the present general section, 
we should add Sec. ~2-A. 

Proposal in Section fiO, after the 
words .... "The holder of the decree 
may apply to" the vrtJ." ls 

"'The executing C(JUrt" be subs~itut
ed for the words "The court which 
passed it". 

There ::.re conflicting decisions on 
thi3 point. So, that should be set at 
rest. One court says that th~ liOlder 
Of the decree shoul:i apply to bring 
h1 heirs to the court. Another court 
says 'no' to this. But they say it is 
well and good if an applicati(Jn is made 
by the decree holder to the court with 
passed the decree Itself. So there are 
conflicting decisionc;. To ~et at rest it 
is better that the det>re~ holders make 
an -application to the executing court 
as it will reduce the litigaticn and un
necessary time and waste of ene>rgy. 

Now I come to proposal number 5. 
This is about furnishing securit) 
by the judgment debtor under Section 
58. When a judgment debtor is arrest
ed and brought to the court and if he 
desires t'o furnish the security, then he 
~hould be released. This is with re
ference the security, then he should be 
released. This is with reference to 
proposal No. 5 relating t.J Sub-section 
( 1) of Section 58. Then I will come 
to proposal Number 6. This is ab"Out 
Section 80. Notice is neccss·Jry under 
Se~tion 80 in respect of suils required 
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to be filed against Government. As 
regards the individuals, it would create 
a hardship. It would be bard for a 
litigant to issue a notice. S'ometimes 
there may be cases where immediate 
steps might be required to be taken. 
Therefore, if the party wants to wait 
for two months and then file the suit, 
the purpose, or the object of the suit 
will be defeated if the Government 
wants to have n'Otice. 

CHAIRMAN: You must have notice<! 
that in: this the amending Bill it is 
proposed to delete section 80. 

SHRI PHIRANGI: I fully agree. 

CHAIRMAN: . If you fully agree, 
then why do you suggest this amend
ment here? 

SHRI PHIRANGI: I g"Ot the Bill 
subsequently. 

DR. B. N. ANTANI: Are you satis
fied that it should be deleted in 
toto? 

SHRI. PHIRANGI: I. fully agree 
with it. 

CHAIRMAN: The view of some 
of the people oii this omission is that 
some cases are decided or settled out 
'of court, and therefore it is c.lesirable 
that some notice should be ~iven so 
that the matter could be settled out 
of court; and if you abolish it, then 
no ~hance is feft for settlement out 
of C'ourt and the. litigants will have 
to incur all expenditure. 

SHRI PHIRANGI: . Before this hon. 
Committee I want to say something 
about my experience· in · the law 
courts-! have also been practising 
as advocate for the last 17-18 yt!ars. 
I have not come across any compro· 
mise entered into between the 
parties and the Government. 

CHAIRMAN: That may be your 
view, but the experience of some 
others is that often there . is com
promise. 



SHRI PHIRANGI: Very 
But that can be done only 
there is a provision in law. 
23 is there.· It is unnecessary. 

rarely. 
when 
Order 

Then, coming to proposal No. 7, 
i.e. ;with .respect. to section 96. n:>w, 
froln: tl;le original courts the appeal 
will lie to the courts which are 
authorised to hear the appeals. My 
submission is that the appeal should 
lie from the original court to the 
District court, What I have found 
so far is that whenever powers of 
appeal have been conferred upon 
juni·or judges or civil judg,es, we have 
found that they have not discharged 
their duties properly. 

DR. B. N. ANTANI: In what way? 

SHRI PHIRANGI: It requires cer
tain experience. The District Judge 
has the required experience. In 
some states the powers have been de
legated to the civil judges. 

DR. B. N ANTANI: They are 
also experieticed. 

SHRI PHIRANGI: There are two 
things. Immediately after they are 
promoted as District Judge, then they 
wi!l be taken up to the Benches. 
They have no experience as regards 
matters of appeal. My view is that it 
should be amended and the appeal 
sh·ould lie to the District court, and 
only the District Judge should hear. 

CHAIRMAN: There are first appeaJs 
in the High Court. 

SHRI PHIRANGI: That depends 
upon the appellate jurisdiction. Ins
tead of going to the High Court, I 
like him to go to the District Judge. 
As regards this, there are c~rtain pe
cuniary jurisdictions. 

·My subrmissiC'Il is that there are two 
things; From original courts there 
will be appeals to the District court, 
whoever he may be-either the Dis
tt:ict Court or the Civil Judge. Then 
from the Civil Judge the appeals will 
lie to the High Court. 

CHAIRMAN: That would be se-
cond appeal. We are not talking about 
the second appeal; we are talking 
about the first appeal. It is possible 
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that appeal against the order of the 
Munsif would go to the District Court. 

SHRI PHIRANGI: Yes: 

CHAIRMAN: The District Judges 
are .very senior, on the verge of pro
~otlon to the High Court, Now, civil 
JUdges are fairly well equipped; they 
have about ten years' standing as 
Munsif, and then they are civil 
judges. Why can't they decide these 
small. petty matters? 

SHRI BRIJ BHUSHAN LAL: They 
will not fare well, according to you? 

SHRI PHIRANGI: According to 
me, the M.unsif can be raised to the 
post of :Pistrict Judge. Civil Judge's 
post is 1;10t essential. 

CHAIRMAN: Usually, Munsifs are 
of a certain standing, and join the 
bench and immediately are promot
ed as Civil Judges. So, after four or 
five or six. years' experience, they 
can certamly exercise jurisdiction 
over appeals. 

SHRI PHIRANGI: I find that their 
work is not satisfactory. 

CHAIRMAN: The question of satis
faction is a very difficult onE.>. If your 
amendment is accepted, then there 
will be too much work for the District 
Judges. Therefore, I think that it is 
a good practice that civil judges are 
being used for hearing appeals. Why 
d'o wou want particularly them to J.:.e 
excluded? 

SHRI PHIRANGI: My experience 
is that satisfactory work is not being 
(lone by them. 

DR. B. N. ANTANI: In what wny~ 
Illustrate. " 

. SHRI PHIRANGI: Appreciation of 
facts has not been properly done. The 
law has not been properly applied. 

SHR~ P. C. MITRA: Is it also a fact 
that th--~e are cases where civil judges 
are Iic:~!e to be influenced? 

WITNESS: I have no opinion on 
that. 

SHRI P. C. MITRA: Formerly some 
lawyers of standing used to be ap
pointed as munsiffs but now only 
after competitive examinations direct 



recruitment is made and after three 
or four years they are promoted as 
subordinate judges; they have not got 
much experience and therefore they 
cannot do proper justice. 

WITNESS: That is what it appears 
to me. That is why I am saying that 

. there is no satisfactory working. 

Now I come to suggestion No. 8. 
Add the new clause (aa) to clause (a) 
to sub-section 1 of section 100 as fol
lows: "The decision being grossly 
and substantially contrary to the 
important materials on the record." 

Our difficulty now is . that if there 
is any question of law, the ;High Court 
admits appeals but now a stage has 
come where the High Courts should 
go into the question of facts also pro
vided they are grossly and -;ubstan
tially contrary -to the imp'Ortant ma
terials on the record. That is my sub
mission. 

CHAIRMAN: Who is to judge 
whether the decision is grossly and 
substantially contrary to the imp.or
tant materials on the record? 

WITNESS: When an appeal has 
been filed in a High Court, the High 
Court has to decide it. 

CHAIRMAN: But where is the 
necessity of adding these words? In 
practice how does it hinder your 
work for want of these words? 

WITNESS: Under the present law 
the High Courts will entertain apeals 
only on the question of law then only 
they will admit second appeals; I am 
talking of second appeals. If this is 
amended and if the High Court comes 
to the conclusion that the decision is 
grossly and substantially contrray to 
he important materials on the record, 
then it may entertain the appeal and 
admit the appeal. 

DR. ANTANI: But in section 100 
sub-section (a) contains the words 
"where the decision being contrary to 
law or to some usage having the 
force of law. . . ." Why are you 
not satisfied with it? Why do you 
want further adjectives 'grossly and 
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substantially? The High Court in your 
opinion also is a competent authority 
to decide. Why do you want to make 
it so emphatic? Sub-section (a) al
ready provides that. 

WITNESS: It only says that. 

DR. ANTANl: Saying is providing . 

WITNESS: If it is contrary to the 
important · materials on · thE!" record, 
then the second appeal can. ·be admit
ted. 

CHAIRMAN: I have not been able 
to appreciate your argument so far. 
What 'is the practical difficuliy for 
which you want the inclusion of these 
words? 

WITNESS: I will elucidate this 
point. Whenever there is th~ question 
of law involved in the second appeal, 
certainly ·the High Courts will en
tertain it. If the High Court feels 
that the decision is grossly and sub
stantially contrary · to the · important 
materials on the record, then the 
hands of the High Court will be 
tied, because there is no question of 
law involved. 

SHRI TENNETl VISWANATHAM: 
I would like to draw your attention to 
section 103 where it has been said 
tliat in any second appeal · the High 
Court, may if, the evidence on record 
is sufficient, de.termine any issue of 
fact necessary for the disposal of the 
appeal. I think there are also quite 
'a number of cases so far as Madras is 
concerned. This section was used by 
the Madras High Court. 

WITNESS: But my view is that it 
would be better if that section is 
amended adding these words. Then 
the High Courts will have ample 
power to go into the question of facts 
also. 

SHRI TENNETI VISWANATHAM: 
You want the High Courts to be glven. 
the power to go into the question ot 
facts also, more than what ls grv~n 

in section 103? 

WITNESS: Yes. 



SHRI P. C. MITRA: You want that 
facts might nlso be taken into ac
count as a ground for appeal. Is that 
so? 

WITNESS: That is true. 

CHAIRMAN: Did you have the 
reply of the witness on the point you 
had put to him? 

SHRI TENNETI VISWANATHAM: 
He says, in spite of that he wants it. 
That is his view; that is all. 

SHRI SYED AHMED: I just want 
to ask you one thing regarding pro
posal No. 2 in your memorandum 
where you have suggested an amend
ment by means of the addition of a 
new section, Section 52A. May I 
know what is the present situation in 
the courts in which you practise? Does 
a decree-holder go without legal re
presentatives? 

WITNESS: No, because application 
will be made under Section 146 of the 
Civil Procedure Code. 

SHRI TENNETI VISWANATHAM: 
It is Section 146; any persons cl'aiming 
can do it, through any party, in any 
proceeding. Mr. Phirangi says it is 
not enough. 

WIENESS: Yes, Sir. 
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SHRI SYED AHMED: Because I 
want to make the point clear let me 
read out this Section 146. "Save as 
otherwise provided by this Code or by 
any law for the time being in force, 
where any proceeding could be taken 
or applic'ation made by or against any 
person, then the proceeding may be 
taken or the application may be made 
by or against any person claiming 
under him." 

WITNESS: Yes, it does contem
plate it, but what I wanted was that 
there must be a very specific provi
sion in that regard. This is just 'a 

general S~ction. 

SHRI SYED AHMED: Not general. 
If it were a general provision, it will 
cover decree-holders only, but under 

Section 146 an application can be 
made by a legal representative also 
that "I should be brought as party to 
ihe decree 9S the decree-holder in 
place of my predecessor.' Then what 
is the necessity of this Section 52A 
which you propose? 

WITNESS: Now, if we see the 
other provision .••• 

SHRI SYED AHMED: You want to 
make it more specific? 

WITNESS: Yes. 

SHRI SYED AHMED: Otherwise the 
provision is already there; there is no 
dispute about that. Even now one can 
make application to the court under 
Section 146. 

CHAIRMAN: Anyway Section 52 is 
not being amended and does not 
figure in this amending Bill. 

SHRI SYED AHMED: Thank you, 
Mr. Phirangi. 

WITNESS: There •are other Sec
tions also which speak of the legal 
representatives who may be brought 
on the records. Section 50 is there. 

SBRI SYED AHMED: Yes, and 
in practice we have been doing it; 
when a decree-holder dies, the legal 
representatives or the heirs of the 
decree-holder are brought on the re
cords, and there is the Section 146 al
ready for the purpose. I may tell you 
that in the note you have subm'tted 
to the Chairman for present'ation to 
this Commhtee there are only three 
suggestions which relate to the .pro~
sions or Sections incorporated ln this 
amending BID.l. Otherwi~. all the 
other suggestions are outside the scope 
of this amending Bill and naturally 
outside the jurisdiction of this Com
mittee. Anway, we thank you because 
you have brought to our notice cer
tain provisions of the Civil Procedure 
Code which need to be improved 
upon for the convenienc~ ?f th~ pub
lic or for speedier admm:stration . of 
justice, but we are not concerned wnh 
them 'at present. 



THE DEPUTY MINISTER IN THE 
MINISTRY OF LAW AND IN THE 
DEPARTMENT OF SOCIAL WEL
FARE (SHRI MOHAMMED YUNUS 
SALEEM): Are you convinced that 
with section 146 read with Order X.X. 
Rule 10, there is no necessity of intro
ducing an independent amendment 
as put forward by you? Are you con
vinced of it? Kindly read Order XXI, 
Rule 10. 

WITNESS: I have not got the ori
ginal with me. 

SHRI MOHAMMED YUNUS 
SALEEM: I will read it for you:-

"10. Where the holder of a decree 
desires to execute it, he shall apply 
to the Court which passed the dec
ree or to the officer (if any) appoint
ed in this behalf, or if the decree 
nas teen sent under the provisions 
herein-before contained to anotner 
Court then to such Court or to the 
proper officer thereof." 

Wh•at have you to suggest? Uri'der 
section 146 of the Civi! Procedure 
Code an assignee or legal representa
tive of a decree-holder or a transferee 
of a decree-holder becomes the holder 
of the decree. When he becomes the 
holder of the decree he is entitled to 
apply for execoution under Order XXI, 
Rule 10. Is it not a fact? 

WITNESS: J submit I am now 
speaking about Rule 10. 

SHRI MOHAMMED YUNUS 
SALEE::',I: Rule 10 is only an enabling 
section which entitled a decree
holder to apply for execution. 

WITNESS: That is true, but as re
gards the legal representative, what 
is the position? 

SHRI MOHAMMED YUNUS 
SALEEM: The legal representative 
becomes the holder of the decree. 
Under section 146 the assignee or the 
transferee or the legal representative 
of the decree-holder is entitled to be
come the holder of the decree. Is it 
not so? First try to appreciate the 

provision in section 146. Under sec
tion 146 ehher the legal representa
tive of the deceased decree-holder or 
the assignee of a decree-holder or the 
transferee of a decree-holder will be
come the holder of the decree. Is it 
not so? 

WITNESS: Yes. 

SHRI 
SALEEM: 

MOHAMMED YUNUS 
When he becomes the 

holder of a decree, there is difference 
between a decree-holder and the hol
der o.f a decree. Read Order XXI, 
Rule JO. The holder of 'a decree will 
be entitled to apply 'for execution of 
the decree. Wilen he becomes the 
holder of a decree, ·he is entitled to 
apply for execution a!so. 

WITNESS: It is subject to section 
146. 

SHRI MOHAMMED YUNUS 
SALEEM: No. It is subject to Order 
X'XII, Rule 12. Kindly read Rule 12 
of Order XXII. It excludes rules 3, 4 
and 8 and so the rest of the Order is 
applicable. Is it not so 

WITNESS: Yes, for execution t.f 
proceedings. 

SHRI MOHAMY~D YUNUS 
SALEEM: It contemplates that all 
the proceedings of the legal represen
tative to be brought on record will be 
governed by Order XXII. Now, read 
Order XXII with section 146, and 
Order XXI, Rule 1. 

'ITNESS: Order XXI is for the 
execution of a decree. It is not appli
cable completely. A further Rule has 
been l•aid down under Order XXII. 

SHRI MOHAMMED YUNUS 
SALEEM: I am sorry, you have not 
been able to appreciate my point. 

WITNESS: As regards bringing the 
heirs of the deceased on record, Order 
No. XXII is not applicable. 

SHRI MOHAMMED YUNUS 
SALEEM: It is appl;cable, I say. You 

. read it. , If the plaintiff dies, under 
what provisions of court the legal 



representatives are brought on record, 
it is under Order XXII only. Please 
read Rule 12 also, 

WITNESS: Rule 12 says:

"Nothing in rules 3, 4 and 8 shall 
apply to proceedings in execution of 
a decree or order.'' · 

SHRI MOHAMMED YUNUS 
SALEEM: It means the rest will ap
ply. Is it not so? 

WITNESS: Yes. 

SHRJ MOHAMMED YUNUS 
SALEEM: Now, therefor~, if sec
tion 146 is read with Order XXI, 
Rule 12, then, barring rules 3, 4 and 
8, the applicant will be entitled to be 
brought on record as the legal repre
sentative of the deceased decree
holder, because the rest of the rules 
will be applicable rand he could be 
brought on record. Is it not so? 

WITNESS: May I just submit one 
thing, if you will allow me one 
minute? Now, rules 3, 4 and 8 speak 
only of the procedure. 

SHRI MOHAMMED YUNUS 
SALEEM: No. 

WITNESS: How is the legal repre
sentative to be brought on record? 
Now under these rules alone, 3, 4 and 
8, the legal representative of plaintiff 
or defendant will be brought on re
cord. Now, it is only under rules 3, 
4 and 8 the legal representative is 
brought on· record. 

SHRI MOHAMMED YUNUS SA
LEEM: No. Please read rules 3,4 and 
8 There are several plaintiffs. One of 
them under rules 3, 4 and 8 will ap
ply. Kindly read it. 

SHRI SYED AHMAD: The em
phasis is one the survival of the ca1.tse 
·of action. 

WITNESS: Rule 2 speaks of the 
procedure in case of death of o?e. of 
several plaintiffs or of sole plruntiff. 

SHRI MOHAMMED YUNUS SA
LEEM: Therefore, excluding rules 3, 
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4 and 8, the remaining rules of Order 
XXII are applicable to execution pro
ceedings. Is it not so? 

WITNESS: Yes. 

SHRI MOHAMMED YUNUS SA
LEEM: Therefore, under section 146, 
a person will become entitled to be 
brought on record as legal represen
tative and if he is entitled to apply he 
will be brought on record legally. If 
he, she or they are brought on record, 
they will be able to apply for execu
tion under Order XXI, Rule 10. Then, 
they become holders of decree. If 
they are brought on record under 
Order XXII, they become the holders 
of the decree. They step in the shoes 
of the decree-holder. Is it not so? 
They are entitled to apply for execu
tion under Order XXI, Rule 10. That 
solves your problem. Where is the 
necessity of introducing a new provi
sion, as you have suggested? 

WITNESS: As I have submitted 
there should be a specific prov1s1on 
instead of leaving it for argument. 

SHRI MOHAMMED YUNUS SA
LEEM: I hope you are satisfied now. 

WITNESS: As regard•3 that, I am 
fully convinced. 

CHAIRMAN: Would you like to 
make some other important points? 

WITNESS: Yes, as regards section 
107, in respect of powers of an Appel
late Court to remand a case, I have to 
say a few words. Proposal No. 9. The 
appeals have been remanded frequen
tly. If there are sufficient materia~s 
on record, then the court has to deci
de the m!itter. 

CHAIRMAN: Item 9 of your note. 
You have stated that you want (b) of 
section 107 to be deleted. Why is that 
so? It . relates to the remand of the 
case. You do not want the appellate 
court .... 

WITNESS: If there are sufficient 
materials on record to decide it, the 
appellate court can frame the issue 
and decide it. 



SHRI MOHAMMED YUNUS SA-
LEEM: If there is no evidence avai
lable to decide that particular 
issue . . . 

WITNESS: There will be no power. 

SHRI MOHAMMED YUNUS SA
LEEM: The appellate court decides 
whether this is a. fit case to be reman
ded or not. There are rulings to that 
effect from every High Court. If 
there i•.> sufficient material available to 
the appellate court o decide a particu
lar issue, even though the issue was 
not framed by the lower court, the ap
pellate court will frame the issue and 
dispose of the case, if sufficient evi
dence is available and the parti€'3 had 
an opportunity of producing evidence 
and there is no injustice caused. 

WITNESS: That is true. If sufficient 
materials are there on record, the 
appellate court should decide the case. 

SHRI MOHAMMED YUNUS SA
LEEM: Then no court would remand. 
It will only be done if a fresh iso.>ue is 
framed and the parties have not b~en 
given opportunity to adduce evidence 
for or against the issue; then only a 
case will be remanded. 

CHAIRMAN: Therefore, it means 
that in all cases the power to remand 
should not be taken away from the 
appellate court while you have deman
ded that the power of remand should 
be deleted. 

WITNESS; Subject to the othe;:o 
provisions. 

CHAIRMAN: Proceed to the next 
point. 

WITNESS: I have suggested that 
no court shall issue any notice except 
in accordance with the provisions of 
the Code. 

SHRI P. C. MITRA: How can a court 
issue a notice without the provi•.>ions 
of any Code? It may be under some 
other law. Under the provisions of 
that law it will issue notice. Besides 
the provisions of this Civil Procedure 
Code, there may be provisions of some 
other law under which the court can 
issue notice. 
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WITNESS: I have no objection if 
the court issues notice· under either the 
provisions Of this Code or under any 
other law prevalent. Now there are 
cases where the courts are issuing 
notice under no provisions at all. 

SHRI P, C. MITRA: Without ·any 
provision? That is illegal. 

WITNESS: The illegality has to be 
challenged by the parti€'3 concerned. 

SHRI TENNETI VISW ANATHAM: 
Have you come across any notice 
which does not quote the provision? 

WITNESS: During the proceeding 
itself. 'Sometimes the court will issue 
notice to the other side. For a long 
time the amounts are kept in deposit. 
The party will not be able to get the 
amount. If notice is given and when 
there is no provision at all .... 

SHRI TENNETI VISW ANATHAM: 
The lawyer is there to contest that. 
The lawyer can object that no notice 
is nece&.>ary. 

WITNESS: Apart from that if the 
court passes an order for issue of 
notice. 

SHRI TENNETI VISWANA'IRAM: 
As you say, if it is a case where no 
notice i•.> necessary and no notic~ is 
provided for in law, you can chal
lenge. Suppose the court gives such a 
notice you will have to challenge it. 
What 'is not provided for is prohibited. 

WITNESS: Usually the courts will 
issue notices. 

SHRI TENNETI VISW ANATHAM: 
You can act also again•.>t the prohibi
tion. The lawyer is there to contest it. 

WITNESS: In spite of all facts the 
courts will issue notices. 

CHAIRMAN: Kindly see some of 
the important chang€'3 which you have 
suggested and deal with them instead 
of giving point by point. 

WITNESS: Point 11 is covered by 
the amending Bill. That is as regards 
the issue of summons by registered 
post to the defendant. 



SHRI BRIJ BHUSHAN LAL: You 
refer to clause 30, page 15 of the Bill. 
We are going to amend Order 5. After 
rule 19 they have added a new rule 
19A. It says: "The Court shall .... 
also direct the summons to be served 
by registered post addressed to the 
defendant", etc. Along with that there 
is a provist:~ also: "Provided that no
thing in this sub-rule Ghall require the 
Court to issue a summons for service 
by registered post, where, in the cir
cumstance-a of the case, the Court 
considers it necessary". This pro
viso, I think, will defeat the very pur
pose of this amendment, if it is kept. 
In your opinicn is it safe to keep it? It 
should be deleted, I think. 

WITNESS: Yes. 

SHRI BRIJ BHUSHAN LAL: It 
should be deleted? 

WITNESS: YES, yes. 

Then regarding Order 33, Rule 1 
(my note No. 23), that is covered by 
the amending Bill. That is what I 
have submitted. The only difference 
is that the Bill says that if he is to be 
a pauper he should possess Rs lOCO. 
I have suggeoated only Rs 200. · 

SHRI TENNETI VISWANATHAM: 
I think he is quite right. 

WITNESS: My proposal (N·o. 24) 
also is co·vered by the amending Bill. 
I fully agree with the amendment. 

CHAIRMAN: Kindly state your par
ticular reasons for bringing forward 
this proposal. 

WITNESS: I have Guggested 
Rs. 20J because it is not a big amount. 
Rs. 1000 will be a very big amount. 

SHRI TENNETI VISWANATHAM: 
That is, anybody who says that he is 
in possession of property worth Rs. 20() 
he must pay. The Government is 
more liberal: why do you object' 

CHAIRMAN: What is the value of 
property whir.h he should declare 

before he can be declared a pauper? 
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WITNESS: That is Rs. 20U: 

CHAIRMAN: It is for the benefit. 
of. people that the amount is being 
ramed so that any person who posses
se~ Rs .. ~0 can be declared a pauper_ 
It IS for the benefit of the litigant pub
lic. 

Then, if your proposal under No. 24 
is not accepted, do you think that 
there is any bar to a person who has 
not been declared a pauper to continue 
his plant after payment of court fees! 
That is the usual order that the court 
direct. If orderedand if he pays the 
court fee, the suit will continue. 

WITNESS: Sometimes there will be
the question of limitation. 

CHAIRMAN: Limitation will always 
be applied. The period spent in courts 
about deciding pauperism will not 
count. 

WITNESS: If the order is not pas
sed, the difficulty will arise. 

CHAIRMAN: Once the decision is 
taken for declaring him not as .'l pau
per, the usual procedure i'3 that the 
court directs the plaintiff to pay the 
court fee and if he pays it, the suit 
will continue. Where is the need tG 
add these words? 

WITNESS: It says: 'If the applica
tion is refused.' The Court will say. 
"the application is refused". The ap
plicant is not allowed to continue. 

CHAIRMAN: At that very time. 
the court will pass an order-''Let 
him pay such and such court fee 
within such and such time". 

WITNESS: We are presuming that 
the court will pass such an order. 

CHAIRMAN: It does pass such an 
order in -all cases. That is the usual 
practice in all courts. 

WITNESS: That is the practice, 'hut 
it has not been followed by all the 
courts. 

CHAIRMAN: The fact that the 
Act is now being emended does not 



Imply that all the practices in vogue 
will be given up. 

WITNESS: My humble submis
si'on is that instead of putting it as 
a matter of practice, let a rule be 
made. 

CHAIRMAN: There is no need, 
because every court observes this 
practice. I h"<~ve never come across 
any such case where it has not been 
observed. Have you come across any 
such case? 

WITNESS: In lower courts it has 
happened on many times. 

CHAIRMAN: No, I am sure it 
C'Ould never have happened. They 
will never say that even if he is 
prepared to pay the fee, the suit w1ll 
10t be entertained. 

WfTNESS: The application will be 
·efused first. 

CHAIRMAN: What" is the subject 
rou are teaching in the Law C<Jllege? 

WITNESS: Civil Procedure C:bde. 

CHAIRMAN: Any other point 
which you wish to make? 

WITNESS: Th·-.t is ali. 

CHAIRMAN: I thank you '-In bc:'half 
of the Committee and 'On my own 
behalf for the troubl~ Y''U haYe taken 
w come here and t;ive us yoHr 'icws. 

(The witness then withdrew) 

(The Witness, Shri C. B. Agarwala, 
was at this stage cal:ed in.) 

CHAIRMAN: Well, Hon. Members, 
I am very glad to introduce to you 
the witness Of this evenin?,", Shri C. B. 
Agarwala, who has been a very able 
and distinguished Judge -of my State's 
Hig,h Court, namely, the Allahabad 
High Court. He is now practising in 
the Supreme Court. And I am grate
ful to him for accepting our invita
tion to come and appe3r before us 
and to help us with his 3t:ggestions. 
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MR. Agarwala as you might be 
aware, the contents of the proceed-· 

· ings of this Committee are of con
fidential nature and should not be· 
clivulged befcore the Report of the· 

. Committee is placed on the Tables of 
both the H'Ouses. · 

You are well aware of the views. 
why this amending Bill has been. 
brought forward. Now, on~ of thP 

·Judges of the Allahabad High Court, 
Mr. Justice B. N. Lokur, has in hi:>
remarks mentioned "The amendments. 
fail to secure expeditious disp'Osal or
to shorten the procedure", which, in 
effect, means that the Bill is doing 
hardly any good. May I kno\,. what 
is your reactio:::1 to it? 

SHRI C. B. AGARW ALA: My t·e
ac:ion is practically the sam~ because 
the Bill touches 'Only the fringe of the· 
matter. It does not go far enough. 
It does not make ·any sweeping; 
changes. And what is required is. 
sweeping changes. In order to .cut_ 
the delay in hearing of the cases or 
in the disposal of cases, you require 
somthing drastic and not merely 
touching her~ a"l.d there. '1his will 

· not do, this will not help much. 

CHAIRMAN; 
elaborate? 

Will you kindly· 

WITNESS: I will explain. The_ 
delay in the disposal of cases in tfJ.c 
trial court is mainly due to two 
reasons. Firstly, there are very few
judges who can dispose 'Of t:~e nun·.
ber of cases \.hat come up before tl:em 
for trial. The number of judges has. 
to be increased. But that is a pro
blem in every court, in the High. 
Court and everywhere. Apart from. 
that, one other big reason why there 
is delay in the trial court is adjourn-
ment. Adj·ournments are granted for
no sufficient reasons. Counsel comes 
and says, I am busy in some other
court and the court grants adjourn
ment at once, for this reason or for· 
s·ome other frivolous reason. I sug-. 
g.est that there should be no delay; 
once a case is called up for hearing 
and a date is fixed, then there shoulct 



be no adjournment unless there is a 
-very good reason for adjournment. 
Secondly, there are adjournments for 
.filing of documents. Under the CPC, 
_parties are required to file the do
-cument at the .first hearing, But this 
.seldom happens in practice. Again, 
delay is caused and applications are 
.made for filing C:o~u:nents. Why should 
they not come ready with the docu
.ments? If the rule is strictly en
:t'orced, there will not be much delay 
.thereafter. In the High Court or in 
the appellate court and in execution 
cases, delay is caused for various 
:reasons. Our CPC is based upon the 
.English practice and we have appeals, 
second appeals arid revisions. And 
-then you have got writ petitions and 
an appeal from a writ petiti.'on to a 
Division Bench and then an appeal 
.to the Supreme Court. There are 
-appeals, appeals and appeals and re
visions in our system. That is the 
great drawback of our system. Once 
a decree is obtained, there no know
ing when it will be realised. One 
-sweeping change that I recommend is 
-that all interlocutory matters and 
executi'on matters should go to the 
District Judge and not to the High 
Court at all except in revision. Second 
appeals. I am in fav'Our of deleting 
altogether, and first appeals in inter
-locutory matters should go to the 
District Judges. We should be able 
to rely upon the District Judges. 
'Therefore, one sweeping change that 
1 would suggest would be, make all 
the appeals in interlocutory and exe
cution matters, to the district judges 
and revision from those decisions to 
the High Court. But that is not e,n

-viS'ag,ed in the amendments you have 
proposed. 

CHAIRMAN: No, not in all cases. 

WITNESS: But this can be done 
very easily. The load of work in the 
liigh Court will be reduced and 
quicker justice will be obtained in 
the district. Our 'District Judges are 
very efficient. Subordinate judges try 

·original cases of unlimited value, why 
.can't District Judges decide appeals, 
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at least in interlocutory and execu
tion cases? 

CHAIRMAN: Do you think that 
District Judges will have more time 

SHRI 0. B. AGARWALA: You can 
have Additional District Judges. 
There should be quicker justice In 
the. High Court once I had an appeal 
agamst an order of injunction. That 
case came before me for final hearing 
after 11 years. It was frivolous 
appeal that held up proceedings in 
the court below. I wept really on 
the Bench and I dismissed it in 5 
minutes. Not less than 150 judges will 
be able to tackle the matter in the 
Allabad High Court. There 75,000 
cases are pending~ That is not a 
good state of affairs. 

We should enlarge the jurisdiction 
under Order 37 I think. That is to 
say th summary procedure relat
ing to trial of money suits under 
Negotiable Instruments. That may 
be enlarged to C'Over other kinds of 
cases which may be considered 
feasible. Once the decree is passed 
by the trial court, there should be 
some provision, that appeals will be 
heard forthwith but that can only be 
done in the District Court. Appeals 
should be heard more quickly. This 
procedure can be adopted only if 
appeals are to be heard by the Dis
trict Judge. FirS't appeals up to the 
value of 20001- should go to the Dis
trict Judge apart from interlocutory 
and execution cases. 

CHAIRMAN: In that event the 
number of cases in the District Judge 
Court will mount. 

SHRI C. B. AGARW ALA: One Dis
trict Judge has cases 'Of. one district 
only whereas in the High Court there 
are cases from many districts. You 
can appoint two, three or four Addi
tional District Judges. It is less cost
ly to the Government. 

CHAIRMAN: The District Judges 
have so much 'Other miscellaneous 
work. It is not true to say that they 
are sitting idle • 



SHRI C. B. AGARW ALA: But 
then you have to appoint Additional 
District Judges. We should take 
courage in our hands and entrust 
hearing of first appeals also in regular 
cases in additi'on to appeals in inter
locutory matters. I do not want any 
revision in inter locutory matters to 
go to the High Court. That holds up 
the case. Unless you make S'Ome 
drastic changes in order to control 
the situation. the arrears are increas
ing every year in spite of addition of 
judges in the High Court, 

CHAIRMAN: From your time, the 
strength in Allahabaa has doubled'. 

SHRI C. B. AGARW ALA: It is 43 
n'OW. You are incharge of the whole 
thing. You can take this step. There 
is no difficulty about it. 

CHAIRMAN: What is your view 
about conferment of the power from 
Hig,h Court of one Distric~ to an'Other 
instead of State Government? I>o you 
agree that this should be done? .' 

SHRI C. B. AGARWALA: It would 
be better that the Supreme Court does 
it.. After all the State Guvernment is 
a political body. 

CHAIRMAN: Objection is taken 
that the cost for litigant will mount 
because the:;• will have to go to the 
Supreme Court. 

SHRI C. B. AGARWALA: The 
parties have more faith in the 
Supreme Court than they have in the 
State Government. They will be 
m'ore satisfied in spite of the fact that 
they will have to i ncur more ex
penditure. 

CHAIRMAN: There have not been 
many instances where litigants have 
been at adisadvantage if we transfer 
cases from one place to another. 

SHRI C. B. AGARWALA: Not 
man'Y. At present the cases of trans
fer from one State to another, come 
'Only to the Supreme Court but there 
have not been many cases of that 
kind. However, they have more faith 
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in the Supreme Co~rt than the State 
Government. 

CHAIRMAN: It is a matter of cost. 

SHRI C. B. AGARWALA: If they 
want the case transferred, they will 
have to bear the cost. Po·Jr litigants 
generally do not want the transfer. 
It is the rich people who want the 
transfer. 

CHAIRMAN: The next question I 
wanted to ask you was about the 
omission of Section 80 of the Civil 
Procedure Code in the Bill. Do you 
agree .with that suggestion? 

SHRI C. B. AGARWALA: I think 
it sh'Ould be retained because the 
Government or the Government 
Officer should have some time to 
think whether they would contest the 
case or they would compromise or 
what they will do. If yuu take away 
this Section 80 from the code, then the 
situation will be when 'the case is 
filed, Government or the Officer has 
to contest the case willy nilly. That 
is a very salutory provisioa-time of 
2 months may be given. Of course, 
in cases Of urgency where injunction 
is required to be given !mmediately, 
that can be made an exception. But 
in other cases I think SectiOil ao 
should be retained. 

CHAIRMAN: But the criticism 
against it is that time is not availed 
of by the State Government. 

SHRI C. B. AGARWALA: T!tat is 
the fault of the Officer or the State 
Government. The law gives · them 
time. If the law d'Oes nut give them 
time, then they will suffer. They 
suffer now by their own neglect and 
not by the neglect of the law. 

CHAIRMAN: Neither time is avail. 
ed of by them nor there is compro
mise. 

Dlt. B. N. ANTANI: On the con
trary do you not think that this Sec
tion is abused than more uti:isei in 
a ~a fide manner. 



SHRI C. B. AGARWALA: I du 
not think there is any abuse. But it 
is not availed of as they are busy in 
tion 80. It js a British legacy. It is a 
handi,..&P. 

DR. B. N. ANTANI: In Demo
cracy you come in the shape of Sec
tion 80. It is a British legacy. It is 
a British legacy. It is a handicap. 
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SHRI C. B. AGARW ALA: My e:<:
perience is it is not a handicap. The 
plaintiff stays his hands only for 2 
months. He does not feel h:?.ndi
capped. On the other hand tlte 
State Government has not expl.1ited 
it and I do not think any client has 
come to me who has complaineci tl:•at 
he has to wait for two months for 
giving notice to Government. 

DR. B. N. ANTANI: Do you not 
see here the Government says that 
the omission will be advtsab:e? 

SHRI C. B. AGARWALA: Well, if 
it is so, I have nothing to say. I 
will add that if the State Govern
ment: themseLves want t\he deletion 
of Section 80, then we ':lecd not 
worry. · We should delete it. 

DR. B. 1\. ANTANI: The Amend
ing Bill has been drafted by the 
Government. 

CHAIRMAN : It is on the :;ugges
tion of Law Commission. 

SHRI TENNETI VISWANATHAM: 
This notice comes after ceveral 
other notices-after long corre:rpon
dence. This notice for two months 
is given only when man feels help
less. On reaching the stage of help
lessness he goes to the lawyer for a 
notice. Therefore, Government has 
given it up as superfluous. 

DR. B. N. ANTANI: My experience 
at the district level is that Section 
80 is utilised more as a weacon for 
manipulation. I will cite an ex
ample. In the Foreigners Passport 
Law when an Indian national want
ed 'to be declared as an Indian 

· national the police harassed him as 
a ~ki~tani national. And in the 
meantime, they got him deported by 

books and crooks. That has affected 
me so much adversely agairut this. 

CHAIRMAN : Mr. Agarwala. will 
you agree that there are cases which 
are compromised out of court with
in the period of two months of notice 
and, therefore, it will not be very 
desirable to omit this Section alto
gether? 

SHRI C. B. AGARW ALA : State 
Governments themselves have sug
gested the deletion of the Section. 

CHAIRMAN : I do not accept 
that. But, I would certainly like to 
reduce the period of time if you wlll 
agree with it In~ead of 60 days 
noti<::e, it will be 30 days notice, and 
the suit should not be dismised if 
certain regularities mentioned in the 
notice are not technically comolied 
with. 

SHRI C. B. AGARWALA: I agree 
with that. On· technical grounds, 
suits ~hould not be di:~missed. 

CHAIRMAN : Technical as well 
as matters relating to injun<::tion,; and 
all that. 

SHRI SYED AHMED : Mr. Agar
wala lot of legal technic has deve
loped round the Section 30, which 
is unfortuna~e. And the courts have 
been rather very reluctant to acvm
modate the litigants who are fighting 
their case:> against Government. One 
objection that has been raised by 
many of my colleagues on the Com
mittee is that in case of an e~er
gen<::y it is impossible for a man to 
wait for two months. SuppCS0 _a 
house i; to be demolished and a sUlt 
is necessary. In that case he should 
get mandatory injunction. If he has 
to wait for two months, ty that 
time the house will have been demo
lished and no compensacion would 
be forthcoming. I am personally . of 
the opinion that a Governm~nt which 
is ulways <.1 rlo.intiff can never run 
the administration. As far as pos
sible, the suits should be allowed to 
be filed against the Government, 

ther than by the Government 
ra . . 1 ·n favour 
against the c1hzens. am 1 



of retaining this Section and with 
the provisions in case 

1

'0{ certain 
emergencies, the notice will not be 
necessary. 

SHRI C. B. AGARW ALA : I had 
already said that Section 80 should 
be preserved, but it should not be 
made compulsory in certain limited 
cases. 

~-IRI SYED AHMED : We want 
a suggestion about thi:3 prov1s1on 
limiting the scope of Section 30. 
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SHRI C. B. AGARWALA: One is 
the case of injunction as the Chair
man has already pointed out. And· 
there may be other cases of urgency 
in which notice cannot be given. And 
further, after retaining the Section, 
you can provide that the suit will 
not be dismis;ed on account of de
ficiencies cr cefects in the notice, but 
cost will not be awarded to the plain
tiff because, ~fter all the object of 
Seclion 80 is to give the Government 
certain reasonable time so that they 
could think over the matter. That 
object will not be defeated if y'ou 
provide that no suits will be dismiss
ed for want of notice or defect in 
notice. Only thE." plaintiff is de priv
ed of his cost of the suit if the Govern
ment is willing to compromise the 
majer. 

SHRI J. M. IMAM: The Law 
Commission has observed in their re
port that Section 80 has helped 
more in litigation rather thau bring
ing about compromises between the 
parties. They have given some 
figures abo. They observed that 
Se~tion 80 has not at all been useful 
in bringing about a compromise or 
a settlement between the Govern
ment and the party. They have ob
served that the retention cf this 
Section is quite unnecess'iry. And 
secondly, Sir, if you make a distinc
tion as to exclude th<ne cas~s of an 
urgent nature and interlocutory 
na lure, tnen a fresh difficulty may 
arise. It may be contend~d that a 
particular suit is not urgent. So, I 
think it is best to do away with this 
Se~tion, in which case the Govern
ment also is in a similar position as 

the litigant. Secondly, it does not 
prevent a rerson who wants to seek 
remedy from issuing a notice to the 
Go:vernment and wait for itwo 
months. If he is confident that some 
compromise will be arrived at, he 
may issue a notice. to the Govern
me~t and the Government may be 
anx10us to come forward. There is 
no. need to make statutory provision 
compelling certain person to issue a 
notice to the Government. 

SHRI C. B. AGARWALA: My 
r.mggestion is that we should provide 
that a suit shall not be dismissed for 
want of' notice or defect of notice. 
But the Court may disallow costs to 
the plaintiff. That would serve the 
purpose. 

CHAIRMAN: One of the topices 
which I wanted on the Biil at the 
initial stage i:3 about Section 115. 
What is your reaction? 

SHRI C. B. AGARW ALA : There 
has always been a conflict in the 
opinion of the High Courts. Now 
theSupren.e Court has held that a 
case decided may be an interlocutory 
matter and so a rev1S1on can lie 
under Seclion 115 against a deci
sion in a~ i nterlocutory matter. I 
have always been agaimt rev1s1on 
petitions being filed in the High 
Court m interlocutory matters. The 
High Courts, as usual tak~ a lot of 
time in deciding even revi~ions. And 
so the case is held up in the lower 
court. I think we should make it 
clear th;;:t revisions under Section 
115 will not lie in interlocutory 
matters. 

CHAIRMAN: A difficulty may 
come at the end when !he matter 
comes in appeal. We find tr.at inter
locutory order is wrongly gtven. In 
that case the whole thing is upset 
and the time is thus wasted. 

SHRI C. B. AGARWALA : Ap
peals can also be filed against cer
t;:tin interlocutory orders. But in ap
peals against the flnal judgment in
terlocutory;- orders can be challeged 
under the law. 



CHAIRMAN : That is true. But 
all the same the time is wasted. At 
the final stage where inte:-lccutory 
order is passed, such an order may 
be upset by _ the appellate court. 
A case is finished before the appeal 
goes to lhe court. In that event this 
period is wasted. 

SHRI C. B. AGARW ALA: Quite so. 
What you are saying is ('c,rrect the-' 
oretkally. But t>ractical experience 
shows that more often than net rc
viwions are filed. In interlocutory 
matters to delay the pro.·eedings. 
You have to tolerate some injustice. 
In some cases they are causing in
justices. But, in a majority of cases, 
we have to keep in view the gem.ral 
public intere:;t. There will be so!l'e 
difficulty in individual cases. Bu ~ 
allowing revisions in minor matters 
cause - greater difficulties to a lar
ger number of litigants. So, from 
that point of view also we should 
not allow revisions in interlocu~o:y 

mattel'3. Even if you thiPk !hat we 
should allow them, they r.houJd go to 
the distrir.:t judge. If this is ctone 
the matter will be decided quickly 
rather than if they go to the high 
court. 

SHRI SYED AHMED : Is a de
ere~ in a mortgage suit intedocu
tory? 

SHRI Q. B. AGARW ALA : That 
is not interlocutory, 

SHRI SYED AHMED : You will 
now please look to clauso (a) of the 
proviso to section 115, pa~~ ll of the 
bill viz., 'to have exerci3eti a JUrisdic
tion not vested in it by la·n etc., etc.' 

'l'ne High Court will not interfe.-~ 

except where the orders have bet>n 
made in favour of the pnrty. Il: has 
been suggested by no lcr,s a person 
than the Law Minister as to why 
should we not remove claus~ (a) and 
take it to Section 1G4 Appeah 
should be made under t~at seclion. 

SHRI C. B. AGARW ALA : Well, 
it can go under Section Hl4. 
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CHAIRMAN : What Mr. Al.rned 
wants to know it is this. Would it 
not be a _better method to pt·ovide 
that here Itself rather th2n ai.low it 
to go to the High Court in ... ··is;on 
or to the District Court. 

. SHRI C. B. AGARW ALA : I am 
m favour of hearing by the district 
court in these matters. 

~HAIRMAN: But hi-3 suggestion 
w~uch he has put forw.~rll just now 
~Ill not be as good as y0ur sugges
tion. 

SHRI C. B. AGARWALA: If the 
r~vis.ion~ are allowed t,-~ g:> to tire 
distnct JUdge, whether it .:.:: taken in 
re_vision or by way of anpeal there 
Will be no delay in the decbon of 
the case. 

CHAIRMAN : That means the 
litigant will get a better chance. 

SHRI C. B. AGARW.fl.LA : Liti
gant ge!s a better chan-:~ ln the ap
peal from order under Se:::+ion ~a-t 

SHRI SYED AHMF D : I -;;h:nk 
now in criminal matters revisions are 
decided by the Distric+ judges. 

SHRI C. B. AGARW /.;.LA : They 
are now decided by th.: high court. 

SHRI SYED AHMF''J : Revisions 
are es-:;entially a matte,. in which 
points of law a:e involved. And so 
a judge is reluctant to interfere. In 
a civil matter if I go ta the di;~ricl 
judge and if he decides agalnsl me 
it i~ appealable. For the sec,.,nd re~ 
vision I cannot go in appee:.l tc:. the 
High Court because th"r~ is no ap
peal that lie.s on them. In that event 
the decision of the distnct judge be
comes the law fo~· the purpose of 
that case. All ~he other cc1ses are 
decided by the subordinate cour~s. 

SHRI C. B. AGARW ALA : That is 
true. I am thinking of inte .. locutcry 
rna~ ters. I think these s.ho•Jld go tl> 
the district judge. If he make;; a 
mistake in deciding that, that er: cr 
can be corrected by the hi~'l ccurt i!l 
appeal against the finat decree. The 
high court will be there to hear 
appeals from the final decrees when 
the value is 20000 o"· ever. But in 



interlocutory matters why should I 
not go to the District juc:ge whether 
they involve revhion or appeal. 

SHRI SYED AHMED: If the in
terlocutory order is wrung I can go 
in revision before the district ;udge 
who is to decide one way or the ()ther. · 
If there is a final order. I can go 
to the High Court in r~vi.;:ion. 

SHRI C. B. AG A.RW ALA : The 
High Court will decije acocrding to 
law. 

SHRI SYED AHMED : If that is 
not decided according t•l law 

SHRI C. B. AGARWALA: A 
judge may make a mistake but that 
mistake will be corrected by the 
high court. 

SHRI SYED AHMED.: Then what 
is the use? 

SHRI C. B. AGARWALA : The 
U"le will be that in 'i5 ner cent of 
cases decision will be rn~ch quicker. 

... 
SHRI SYED AHMED : There is a 

dictum of a great jurist tllt:t tl~,.ere is 
no guarantee of justic~ excepting the 
conscience of a judge. I am of the 
opinion that tl:ere is no guarantee for 
accelerating the disposal of easel 
except the temperament of the presid
ing judge. You know the present 
position. If a judg~ is suffering 
from a heada-::he he ran be absent 
from court. Another judge can be 
present. The difficulty here is that 
an advocate may perht:,tlS hdVC to 
come from 300 mileJ a way. He maY 
have to come again. But if a party 
is ill, no accommodation i,; given to 
him. So, it all depel"'.ds upJn the 
convenience of the ju-'~ge to take up 
the case. My experience is that in 
many cases end I know of a case 
which is still in pretminary stage 
pending from 1933. 

You cannot make a judge boy law. 

SHRI TENNETI VISWANATHAM: 
The judicial set-up in our States, 
Madras and Andhra Pradesh, seems 
to be that the District Judges have 
also got original civil jurisdiction. He 
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and the person whom you are calling 
Civil Judge both have, unlimited 
jurisdiction with in the territorial 
limits assigned to , them. ',l'herefore, 
the suggestion that ·appeals against 
orders, interlocutory applications, go
to the District judge will not be ap
plicable to our State. I just wante<I 
to point it out. 

.SHRI .AGARWALA: That is right_ 

SHRI SHRI CHAND GOYAL: 
So far oas the section is concerned,. 
you have offered your written views. 
You h~ve suggested the deletion of 
these w;ords: "except in a case where 
an order 'Of stay h!ls been made under 
sub-section (2} "; and your reason for 
saying so is that there is actually no
difference between a case in which 
stay is granted and a case in which 
the stay is not granted. 

SHRI AGARWALA: So far as the 
summoning of the records is concern
ed. Summoning of tlie record entails
delay. That is my experience. This 
is inspite of the fact that it is ordered 
by the CuurL that the record be sent 
forthwith. The record goes to the 
office. Somehow or other it is n'Ot 
sent in many cases. So, then what is. 
the necessity of calling for the record?" 
The record remains in the lower 
court. Only decide· the law point or
the jurisdictional point. That .can be 
decided on the documents which are 
placed before the court. 

SHRI SHRI CHAND GOYAL: 
The record does not move unless 
there are silver wheels provided! 

SHRI SYED AHMED: There is il~ 
remedy for delay. 

SHRI SHRI CHAND GOYAL: 
But at the same time you have sug
gested tbat in section 104, sub-section 
(2) must be inc'Orporated. 

SHRI AGARW ALA: 
some documents, they 
copies. 

If they want 
should file 

SHRI SHRI CHAND GOYAL: 
But there is one difficulty, and that is 
that in . our amending Bill we are not 



-touching section 104. Therefore, it 
·will be beyond the jurisdication of the 
committee to touch a section which 
does not find a place in the amend
ing Bill. 

SHRI AGARW ALA: If you have 
no power, the Parliament has the 
power. 

SHRI SHRI CHAND GOYAL: 
At a subsequent stage. At the 
moment we are considering this piece 
<>f legislation. That is our difficulty. 

Do you think, with your large ex
perience on the Bench as well as on 
the Bar, that the provisions of section 
115 of the C.P.C. are too narrow and 
they should be widened further? 

SHRI AGARW ALA: I would think 
that if there is provhion for second 
.appeal to the High Court, then there 
is no necessity of enlarging section 
115. The need of the present situa
tion is that we should avoid delay. 
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SHRI BRIJ BHUSHAN LAL: Will 
you please refer to Clause 14, page 6 
-of the Bill. In this amendment, the 
amount is to be increased-imtead of 
50 to 200. You have suggested 
Rs. 1000 on t he ground that it is only 
the poor who suffer. 

I will g,o a little further. After 22 
years of independence in this coun
try and this democratic set UP, will 
it n·ot be •advisable to delete section 
58 in toto? 

SHRI AGARW ALA : I agree with 
you. 

CHAIRMAN: Don•t you think that 
in very many cases, the danger of 
imprisonment acts as a deterrent? 

SHRI AGARWALA: That's true 
But I think that imprisonment for 
non-paym'!nt of money decree is a 
barbaric method, a medieval meth'Od. 

CHAIRMAN: You must also look 
at the creditor's point of view. 

SHRI TENNETI VISWANATHAM: 
Creditor's point of view has been 

met. He would not advance money 
to a man of doubtful means, and 
bring himself into trouble like this. 

SHRI AGARWALA: I think tnat 
this should go. More often than not, 
he is unable to pay. That's why he 
does not pay. 

CHAIRMAN: There are some who 
deliberately avoid paying. 

SHRI AGARW ALA: But they have 
some 'Ostensible properties, moveable 
and immoveable properly. You can 
get it attached. 1 am in favour of this 
also that one residential house should 
not be attached or sold so that the 
man sh'Ould not be thrown on the 
street. He should have one residen
tial house. There should be this 
amendment: one residential house 
should be free from attachment . 

WITN"'i:SS: We have to move with 
the times. 

CHAIRMAN: If the owner mortgages 
his residential house, then will it not 
be attached and put to sale? 

WITNESS: In that case it has to 
be sold. Apart f..-om that at present but 
the law does not operate in the case 
of agriculturists' houses are saved 
from attachment. But I say that it 
should be the case for everybody's 
house; I am speaking for everyb'Ody. 
Nobody's residential house should be 
attached and sold, but the law pro
tects only agriculturists now. 

CHAIRMAN: Supposing a· person 
mortg,ages his house and takes muney, 
then what? 

WITNESS: I think in that case it 
has to be put to sale. 

SHRI SHRI CHAND GOYAL: 
Some States have already made the 
amendment that nobody will ba sent 
to prison for non-payment of decretal 
amount. 

WITNESS: Yes, because the credi
tor gets nuthing else but the mental 
satisfa~tion that he ha3 sent the d.ebtor 



to jaiL He is not reimbursed so far. 
as his money is concerned. The pro~ 
vision should be deleted altogether. 

SHRI TENNETI VISWANATHAM: 
1 

Not only that, he has to pay for the 
food of the prisoner. 

SHRI SYED AHMED:· He can go 
to a court of insolvency. 

SHRI RATTAN LAL JAIN: In 
Punjab even residential ho•.1ses are 
exempted.· 

SHRI SHRI CHAND GOYAL: 
The word;; are "occupied by him". 

SHRI BRIJ BHUSHAN LAL: Mr. 
Agarwala, will you please re!er to 
page 15 of the Bill, to the rule 19~ 
which is going to be inserted a.fler 
rule 19? Here they are going to add 
"by registered post". Let me read 
out the relevant portion from the 
proposed rule 19A. "The Court shall; 
in addition to and simultaneously 
with the issue of summons !or s...6r• 
vice in the manner provided in rules 
9 to 16 also direct ~e summons to be 
served by registered post" • • • 
Now along with that there is this 
proviso also which reads: ''Provided 
that nothing. in this sub-rule shall re
quire the Court to issue a summons 
for service by registered- post where, 
in the circumstances of the case, the 
Court ronsiders it unnecessary." Will 
it be in conformity with the passage 
above in the same rule 19A? 

WITNESS: No, I think this proviso 
should go. It is wholly unnecessary. 
It renders the provision almost 
nugatory. 

DR. B. N. A}..'"TANI: Mr. Agarwala, 
yo:1 say in your memorandum deal
in<7 with Clause 15 "There i;; no 
re~son why pensi'Oners of private em
ployers should be treated at par with 
pensioners of Government or of a 
local authority." Will you please 
elucidate as to why there shouid be 
this disparity? 

CHAIR:\IAN: If you kindly follow 
it up and read the whole of it, then 
you will find that Mr. Agarwala has 
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made another suggestion down below 
that stipends and gratuities allowed 
to private employees should be added 
after. the word ''salary'' in clauses (i) 
and (i) (a). 

SHRI SHRI CHAND GOYAL: .This 
lo'Oks anomalous. -

DR. B. N. ANTANI: Mr. Agarwala 
in his memorandum says, ''I therefore 
suggest that the ·words "or ·of c any 
other employer" should be deleted 
from the proposed amendment in Sec
tion 60, Clause (g), and in place of 
that, iii Clauses (i) and (i) (a) of 
Section 60 the words "stipends and 
gratuities allowed to private em
ployees" should be added after the 
word "salary".· If this· suggestion is 
accepted, necesary amendment in the 
~roposed Explanation 1, after the 
word 'salary• "or stipends and gratuity 
allowed to pensioners of private em
ployees", should be added.'• 

CHAIRMAN: Dr. Antani, please 
read also the two lines ahead, from 
where you began. The two lines are 
"Pensions of employees of private 
persons should be placed in the ;;arne 
category &~ "salaries." 

WITNESS: · That is my suggestion. 
In addition to salaries, pensions and 
gratuities also. 

SHRI BALACHANDRA MENON: 
In the case of employees it. will be a 
lump sum payment. What do you do 
with that?· Private employees,· when 
they get a gratuity, it is a lump sum 
payment. In that case, that should 
be exempted. 

WITNESS: That will be put in the 
same category as 'salary'. 

. SHRI P. C. MITRA: It means that 
if it is more than two hundred rup;:!es, 
then the excess 'Of the gratuity 
amount will be attached? 

WITNESS: Then alone it will be 
attached;}hc:t is ~he meaning. 

SHRI BALACHANDRA MENON: 
Now fifteen months' wages will be 



paid _as gratuity when he rP.taes. He 
has no pension or anything. rn such· 
a case would it not be advjsable that 
the entire amount is not to be attach
ed? It is gratuity for the entire period 
he was in. service. 

WITNESS: If he gets the gratuity 
in a lump sum, that will be attarh
able. 

SHRI P. C. MITRA: Generally the 
private efnpl·oyees do not get any 
pension month by month. Gratuity is 
the real amount they get in lieu of 
pension. Therefore, if you say that 
Cltlly two hundred rupees out of that 
gratuity amount will not "be attachEd, 
then it will be too hard on the private 
employees. Whereas the employees 
of the G<lvernment or of a local 
authority are getting a penSion month 
by month, the private employees get 
only a lump sum. 

WITNESS: But the gratuity is in 
a lump sum. 

SHRI P. C. Mitra: So that should not 
be attachable, whereas your suggestion 
gives 1;Wn the benefit to the eJLetent 
of only 'tWO hundered rupees. 

SHRI BALACHANDRA ME-
NON: If this is treated as part of 
salary, in that case the whole salary 

· can never be attcahed. Therefore on
ly a portion of it will be Iiba le t'o 
attachmenet. 

WITNESS: That is what I have 
said. The difficulty raised oy the bon. 
Member there is, in case the gratuity 
is paid in a lump sum, then what will 
be required to be done about that, 
and I think his suggestions is that the 
whole amount sliould be exempted. 

SHRI P. C. MITRA: That should 
be non-attachable; that should not be 
attachable. That amount of gratuity 
should not be touched. It is the same 
as pension for a long period. No pri
vate employee gets a monthly pen
sion. Only they get a gratuity and it 
cannot be so much that on calcula
tl'Ons causes to more than two hundred 
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rupees per month for the remaining 
part of their lives. Therefore, in that 
case I would suggest that the amount 
cf gratuity should_ be not attachable. 
I would like to know whether you 
will accept that. 

WITNESS: I now think that gratuity 
has to be placEd in a different category 
from salary and penSion. A small pen
sion will be paid month by month, 
but gratuity would be paid in a Jump 
sum. A separate provision should 
be made for _gratuity. My own view 
is that there is no reason to exempt 
gratuity from being attached. Whe-n 
a person has got a Jump sum and a 
large amount in his hands, there is 
no' quest:ioon of his being made miser
able or destitute if you attach a p'Or
tion of it. 

SHRI BALACHANDRA MENON: 
Then, the percentage will have to 
be decided. It should not be anything 
above one-fourth. Otherwise, it wc;uld 
make him miserable. 

WITNESS: Some portion wlll have 
to be stipulated and decided. The 
proportion has to be decided. 

SHRI TENNETI VISWANATHAM: 
If the creditor does not take th~ am
ount, the son-in-law will knock it 
away. 

SHRI BALACHANDRA ME...'"\ON: 
If he is to live for another ten years 
what will happen? All his liie he 
has to starve. 

SHRI SHRI CHAND GOYAL: You 
have also suggested the deletion in 
clause 15 of the sub-clause (a) (i). 
You have suggested the delehon of 
the words "or of any other employer". 

WITNESS: Pensions of emp:icyees 
of private persons should be placed 
in the same cat€gocy as salaries. Pri
vate employees should be piaced on 
the same footing as the penslc·ners 
of G'Overnment.- Private emp!oyees• 
salary can be attached to a certain 
level. So also his pension. It shoul<i 
be put on the same footing. 



SHRI SHR~ CH~ND (:JOYAL: You 
want that the pension of a private 
employee sh'Ould not be att-achable. 

WITNESS: It should be attachable 
or non-attachable according to the 
salary being attachable or non-attach
able. 
~HRl SHRI CHAND GOnL: -·It 

goes with that. 
WITNESS: Because grauity is paid 

in -a lump sum, it should not find a 
place here. It should be dealt with 
separately. 

SHRI SYED AHMED: If salary or 
pensi·on is attached', it would caus~ 
difficulty. It is paid from month to 
month. Jn the case cl gratuity it is 
paid in a lump sum. Therefort, it 
should mlt be exempted. 

WITNESS: It should be p!ared en 
a different footing., 

SHRI SYED AimED: You cann·ot 
equate it with a person's sal-ary or 
pension. 

Wl TNESS: Yes. 

f~T i(fo tt {o ~ \'lt : l:tii "!RA" 
if 'TT ~iff ~ ~ I ~ ;;r) for~ ~ 
tnrr ~ ~~ifi q-~ ~ ~T ttrm:cT ~ f<fi 
fs~ Jfr ~RT ~ ~~li) ifi~ l:tcr.r 'iifTll" 1 

~ r~;;r ~ ~"3f q'"{ f<r:qn fcnrr TflfT ~ 

i~ ~c ifi ~~1~'{Vi<r r. l:, ~lli'i <tiT R;;r 

trt, f~, ~Iii~ Cf.~ ~ ~ 1ft 

~ orR ~ ~ if; ~\if t("{, ~P:rf~tr ;qh 
~<tiT~ trt, ~ ~;;r trt f<RTl: 
iii~ ~ if~c ~ tmT ~ I ;;rHrn 
fm ~~ \iff~c~ f~<rT~ t/;~T Cf~T \i!HiT 

~ ~f'f.'f ~'-f.) m 'T>fi,~ Cf.T \iff l:t'i~f
f~ I ~T ~'a~ nr~f~~ it ~~if q'J7;[f 

~ for. i~ crr~r mGlfT ~'fiif111~T ~l: 
~~omr;- it ~P:r <r.u ~aT~ ~'f.<r f;;r'ij~ 
qm im ~t ~~~iii~· if.~ ~fi~~c "':'if 
it, 'ij"lf<r ml'g~ cr.l:if if. r~~r~~ it, 
~r.n m~ ~if it, i>f~t i ~<tiT ;;r~~ 
q~iT ~. ;qT[l: ~G"OJT\iff if if'h: ~'iiT-

~'ij"f ~ Cf.Tlf 'f.'U<I"T "fT~ ~) ~~ liT~ 
~ ~ 
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it~) ~ ~ ~ ~) ~ cp;ftf.p

~~ Cf>l; ~11 ~w ~- ~-~ ~ ,· 
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~~~~~~~~~~ 
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Piict~ll < 'fi"{ ~. ~ \ii1 ~+ft ~qif 
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SHRI BHALJIBHAI RA VJIBHAI 
PARMAR: I want to know this from 
you, regarding section 80. It is pro
posed to be deleted. Do you think 
that it is in the public interest. 

WITNESS: I have already said that 
it should not be ' deleted absolutely. 
What I su2gest is if notice is not given 
or it is given in a defective manner, 



lhen the suit should not be dismissed 
pout costs should be disallowed to the 
plaintiff. That should be the only 
penalty, If you· do not delete it but 
retain it, amend it so that no suit 
Jhould be dismissed because of non
~iving of notice or defective notice, 
put the plaintiff may be-deprived by 
~he court of his coSl~.- The penalty 
for not giving notice under section 80 
~hould be ! deprivation of ~ost. ·The 
court may deprive the plaintiff o1 his 
cost. Why should the suit be dismis
~ed? . 

SHRI .l. -M. IMAM: One question of 
a general nature. You have given 
vecy good suggestions to minimise de
lay in the hearing of appeals and 
revisions. May I know if you have any 
suggestions to minimise delay and also 
the cost in trial suits, in the lower 
courts? Disposal of suits in the lower 
courts takes a lot of time and there 
is a good deal of delay. Have you 
any suggert;on tc• make to curtail de
lay in the trial court? 

WITNESS: I would suggest that when 
a date is fixed, the case should be ad
journed only for very good reason 
and not because the counsel wants an 
adjournment or because a witness has 
not appeared. Sometimes on insuffi
cient grounds courts adjourn the case. 

SHRI J. M. IMAM: The observation 
has been made in the Law Commis
sion Report that litigation has become 
vecy costly. What is your reaction to 
this observation? Are there any 
methods of bringing Clown the cost 
so that justice may be made available 
to every perwn irrespective of his 
position? 

WITNESS: So far as that is con
cerned cost is because of the court fee 
payable. In other countries there 
is no court fee so far as I understand. 
In our country there is court fee. I 
wonder if the Government will do 
away with court fee because that is a 
source of income to the Government. 
I cannot suggest removal of court 
fee altogether. That may not be 
acceptable to the Government. The 

other reasons fer cost is that cases 
are adjo!lrE.d and the fees for coun
sel and witnesses are paid. Once ad
journment is limited and is shortened 
and is done away with, except in very 
special casses, cost will be reduced 
automatically. 

SHRI TENNETI VISWANATHAM; 
I do not know whetner you attenaed 
any time the trial court. 

WITNESS: I have practised for ten 
years in the lower court. 

SHRI TENNETI VISWANATHAM: 
Did it not happe~ that the court had 
to adjourned a case for want of time. 

WITNESS: That is perfectly true. 
Very often the court has no time to 
take up the case becaus·e it is engag
ed in some other case, arur it is ad
journed, and it is adjourned for three 
months. 

SHRI TENNETI vrs'WANATHAM: 
Therefore what is your remedy 
against that? 

WITNESS: M'y remedy against 
that is the appointment of more Jud
ges. I do not know of any other 
remedy. 

CHAIRMAN: What is your ex
perience? Has the addition of Judges 
brought down the arrears? 

WITNESS: Mr. Katju, when he was 
Law Minister, used to say that the 
addition of more Judges will increase 
the arrears. That is absolutely wron '5· 
That is not true. 

CHAIRMAN: The figures actually 
show that. 

WITNESS: Figures show that for 
another reason, not because the ~u~; 
ges have increased. The reason IS 1-

depends on the Judges. As o~e ,o.f 
the learned Members safaprevwus-~, 
it depends upon the Judge, how he 13 

acquainted with the law on the 
subject, how he can under~tand the 
matter. One Judge can dlspose of 
eio-ht cases in a day. Another can 
di~pose of only one case a day or eve~ 
one case in four days. That depend" 



on the selection of Judges. It is really 
very difficult to find a remedy for 
this sort of thing. If you entrust it 
to the Chief Justice, he has also his 
friends. If :you entrust it to the 
Government to do that, political con
sideration may come in. There is no 
remedy I can think of· in the selection 
of Judges. 

III 

SHRI J. M. l~TAM:: It is said that 
the courts inCluding the High Courts 
and the subordinate courts enjoy 
more holidays iiian other Govern
ment DepartmentJ. I think every 
year the total number. of holidays is 
more than 25 per cent ·of ~he working 
da:ys. 

WITNESS: The holidays are fixed 
under the Act. You cannot have more 
than 200, or a little less perhaps, null!
ber of days as holidays. So, the sum
mer vacation has oeen cut -down. 
Saturdays are very necessary to be 
left for the _Judges to write jud~
ments, so that you cannot increase the 
number of working da:Ys now. Th.ey 
are as many as Ui:ey should be. You 
cannot reduce the holj.days. They are 
already reduced. 

SHRI J. M. IMAM: The summer 
holidays are three months in a year. 

WITNESS: It is mY'e:xtrerience that 
Judges do not sit at holM.- TheY 
would like to come to the court and 
decide cases. 

CHAIRMAN: So that they .finally 
dispose of cases. 

WITNESS: That depends on the 
calibre of the Judge. It is very rarely 
that a Judge takes casual leave. He 
would like to sit in the court and 
deal with the cases. That gives him 
more pleasure. 

SHRI TENNETI VISWANATHAM: 
He sees more varieties of human 
beings. 

SHRIMATI SAVITRI SHYAM: It 
is admitted that there must be no de
lay in justice. You have suggeste.I 
that at the district level there ~ust 
be one appeal. But my experlence 

is that _the litigant is not satisfied at 
that level,. Moreover'- I can say with 
cer'tainty, I cannot quote instances, 
but I can say with certainty- that 
whereas the proper time is 10 o'clock, 
it is not so at the district levet· Mr. 
Lal remained in the court_ for so many 
years and fie knows well that mostly 
the District J'udges come at 3 o'clock. 

' CHAIRMAN: I do n~t know if the 
bon. Lady is aware that the Judges 
sit in the Chamber ancf'transact their 
work. You ~;n:riOi:Wliolly · blame 
them.·. 

SHRI· BRIJ BHUSHAN LAL: TheY 
come at 12 or 1 and the entry will be 
10. 

WITNESS: The. situation can.,. be 
.remedied by the Chief •Justice, 

SHRIMATI SAVITRI ,SHYAM: You 
are in favour \hat the. number of 
Judges should be increased at the 
district level, not at the High Court 
level? 

WITNESS: B't! at botli levels you 
need more Judges because the arrears 
have accumulated tremendously, at 
the district level as well as the High 
Court. 

SHR!MATI SAVI'l'RI SHYAM: Is 
the dimension of work at the district 
level more or at High Court more? 
What is your experience? The bulk 
of work is more at the High Court 
level or at the district level? 

WITNESS: More at the High Court 
level; 75,000 cases are pending in the 
Allahabad High Court. There is a 
tremendous load. You require at 
least 150 Judges. Of course it de
pends on the Judge as to how much 
time he takes in deciding a case. 

SHRIMATI SAVITRI SHYAM: My 
question is whether the number of 
Judges should be increased at the 
district level or tTie High Court 
level. 

WITNESS: At both levels. 



. SHRIMATI SAVITRI SHYAM: How 
-tan it be made that the Judges sho·ud 
attend at a particular time, at 1U 
o'clock? 

WITNESS: That can be done. It 
.dependson the Chief J'ustice how a 
District Judge works. 

You can correct this. 

. SHRI TENNETI VISWANATHAM: 
There is another method which is 
follow.ed in some States. The Govern
ments ·there. have resorted to the prac_ 
-tice of passing legislation depriving 
the courts of their jurisdiction. That 
is ··their met{Jod _ of ·speeding ·up 
matters Remove the jurisdiction of 
~ivil co.urts over several matters, or 
reduce their jurisdiction, as they are 
-doing now. The district· judge comes 
exactly ·at 11, ·but he has no work 
after 12-30; he has. got to gc. In our 
State· the jurisdiction of the courts is 
being removed gradually. 

.SHRIMATl SAVITRI SHYAM: One 
question more. I would like to draw 
your attention to page _9, clause 24. 

In section 135A of thoa princiP'al Act, 
in sub-'section (1), for the word ''four
teen", the word "forty" shall be sub
stituted. 

What is your reaction about this 
amendment? Will it not be discrimi
nation? In the eyees of law all are 
equal. 

WITNESS: Forty days may be con-
sidered by save to be too long a 
period. 

CHAIRMAN: This provision will 
·apply even in the case of Committe~s 
on which Members of Parliament s~t 
during the inter -session period. Th1s 
means that they will be exempted •all 
the 12 months. 

SHR.I TENNETI VISWANATHAM: 
In the U.K., it is forty days. 

CHAIRMAN: The reasons for this 
change is mentioned in the Twen~Y
Seventh Report of the Law Commis
sion. It is said there that this change 

is brought about in accordance with 
the provlSlon obtaining in Great 
_Britain where this exemption of 40 
days before and 40 days after is given. 

WI'I'N~SS: I think there is ro 
harm in substituting 40 d'ays for 14 
days. · 

CHAIRMAN: Then, will there be 
'any period of time left at all 

WITNESS: There may not be .any 
-time 1eft. Let them not be arrested 
because they are doing public service. 

SHRIMATI .SAVITRI SHY AM: Doc" 
it not create discrimination? 

WITNESS: I am in favour of this 
amendment. 

CHAIRMAN: I would now like to 
.;ake you to cert~in suggestions made 
by other members of the Bar. A mem
ber of the Supreme Court Bar has 
suggested that on page 3, clauso~ 7, in 
sub section 25(1), after the words 
"e!lds of justice" and before the words 
"direct that", .the following words 
should be added: "Or the court con
siders it conducive to the conveni·~nce 
,,f all the parties to litigation or at 
least the defendant (or respondent) or 
his witnesses, if any.' What is your 
opinion? 

WITNESS: 'I do not think it is 
necessary to add them because the 
court will consid·~r ali the •aspect:;; of 
the matter and if it comes to the con
clusion that having regard to the cir
cumstances of the case, it is exnedient 
for the ends of j·ustice to tra!: sfer the 
case, then it will take acticn under 
section 25(1). 

CHAIRMAN: The reason given by 
him is this. The pharase "expeidient 
for the ends of justice" occurring in 
section 527 of the C.P.C. has received 
from tho~ Supreme Court a narrower 
interpretation than was envisaged by 
Dr. K. N. Katju, Member introducing 
the Bill, regarding the aforesaid pro
vision and the coRvenlence of thP 
parties has not been held to ~e a 
suffic+~nt ground for transfer w1i.hin 



the expression "expedient for the ends 
of justice." 

WITNESS: Then it should be ~he 
convenience of both the parti~s. not 
of one party. 

CHAIRMAN: It is convenience of all 
the part:es. 

WITNESS :Then I am in favour of 
th's amendment. 

CHAIRMAN: Then I would like to 
draw your attention to page 3, clause 
8 (a) and (b) regarding section 35A. 
He has observed: 

In my opinion, the words "ex
cluding an appeal" should rath,er 
b~ omitted f1·om the principal sec
tion than preserved and a·dditi'on of 
the wo!'ds "or a r~vis!Ort'' not be 
mad<:. 

WITNESS: I think the w~rd "re
vision be added. If ''appeal" is to be 
excluded, then "revision:• should tah:o 
be excluded. 

CHAIRMAN: He ·has given 1l1is 
reason that it should be possible .to 
award compensatory costs even, in 
appeals and revision, and since •'they 
are a continuation of the suit, the 
same provision should apply to ap
peals also. 

I asked him, "Don't you think .this 
will result in the S'ame man being 
punishzd twice? At the initial stage, 
he has been fined so much money. 
And when the same matter goes up 
in appeal, the court, if it has the po
wer to impose a fine will again im
pos-~ a fine. This will not be a ·pro
per thing to do". 

WITNESS:. If he has already 
been taxed with compensatory 
ccsts, then the court of appe'al will 
consider that matter also and will not 
impose further costs. 

CHAIRMAN: I told him. "The 
matter may go up in appeal and you 
cannot enforce another penalty upon 
him onc-e he has been given a pe
uahy." 
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WITNESS:. That is why "~xcluding 
an appeal" has been mentioned here. 
When it ioes up in appeal, no com
pensatory .costs are allowed. 

CHAIRMAN: This .appeal .should be 
deleted. Addit:.on of the words 'revi .. · 
sion' should be deleted. 

. SHRI C. B. AGARWALA:Jf .the ap
peal is to be excluded then I do not 
see any reason why. 'revision' sh~uld 
not be excluded. If appeal is to be re:. . 
tained, then revision should also l;>e 
included, Appeal and revision stand 
on the S'ame footing. 

If appeal has come frivolously; the· 
appellate court can · enforc~ .. compe_~
satory costs. 

It will be done in regard to ..appeal 
only. But :t:epeal and xevision can go 
together. 

CHAIRMAN: That is true. 

I refer to page 4 clause 12. 

The suggestion is .cla1,1se 4 should be 
omitted and the transferee court 
·should have the power of origin•al 
court as has been laid by the SUP·· 
reme Court 359 of the Supreme Court. 

SHRI C. B. AGARWALA: If this is 
omitted, it will be bette1·. The trans
feree court should haw. all the powe1· 
of the original court. 

CHAIRMAN: I . feel that should be 
done, and the executive _court :;hould · 
have the same power as the original 
court in all matters. 

Then I refer to clause 13, Section 
47. His view is. clause 13(a) should 
be omitted completely~ 

SHRI C. B. AGARWALA: This is 
intended to cover cases of resjudica
tion where the point was not taken 
but is implied. 'ought' or should have 
taken an obj-ection. That is what is 
meant here. 

CHAIRMAN: Yes. 

13(a) should be ornittt-.t 'l.nd Section 
47(4) should not be add~•J. 



S.l:lrtl C. B. AUARWALA: I am in 
favour of the addition of this b~
cause in my experience great delay 
is caused by taking objection after 
objection in execution proceedings. 
Once an objection is taken. That is 
decided. Then another objection which 
has not been . taken be:fore is taken. 
Before any action is taken that has to 
be decided and the tendency of the 
court is to stay the case till the objec
tion is decided. 

So, the judgement debtor should 
take all objections at one time. He 
should not be allowed to take objec
tion after objection \md cause delay. 

CHAIRMAN: If the principle of 
resjudication is applied in a limited 
measaure as held in AIR 1954 Sup
reme Court 55 and the provision of 
section added, should not be extend
ed. 'Ihat is what he said. 

SHTII C. B. AGARWALA: This 
shoula ba extenC.E'd. I am oppo.:;etj to 
his suggestion, so that the judgement 
debtor should take it at the initial 
stage. One objection after another 
objection should not be 'allowed to be 
taken up as in this way the matter is 
delayed. 

CHAIRMAN: Kindly turn to page 8, 
Section 115. 

He says the proposed amendment is 
strongly opposed.. The insertions oi 
sub-section 3 and 4 of Section 115 
are again not called for and the mat
ter is to be left 'to the discretion of 
the High Court and the power should 
not be restricted by any statutory 
provision by sub-section 3 and 4 of 
115. 

SHRI C. B. AGARW ALA: They 
should not be deleted. I do not agree 
with th'at. As a matter of fact I have 
made a suggestion of amending sub
section 3. 

I have made a suggestion that if the 
case can be decided on the material 
before the court without calling 'ior 
the record from the trial court when 
no stay is granted, it can equally be 
done here too. So, these words should 
be amended 'except where the stay 
has been m•ade in sub-secti<'- 2' This 
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may be deleted. Clause 3 and 4 should 
remain. This is very wholesome. 

CHAIRMAN: Now, I invite your 
attention to Order 22 Rules 2, 3 and 
4. He wants these to be omitted and 
substituted by: "In the event of death 
of a party· to the suit,-

( a) the advocate or the recognis
ed agent, if any who had been ap
pearing for the dece'ased party shall 

· lay before court information about 
the death of the deceasad together 

, with the date of death and the 
names and addresses of the legal 
representatives so far as be known; 

(b) the legal representatives cf 
the deceased party sh'all within 60 
days of the date of death, make an 
application to the court for being 
brought on the record as legal repre
sentatives cf the deceased: 

(c) within 30 days o:f the infor
mation or applicatiOn received l::y 
the court as mentioned, the oppc
site party shall, if necesS'ary, take 
steps to add or substitute the legal 
representatives of the deceased par
ty in the suit if the right to con
tinue or defend the suit survives." 

Now what is your opinion about 
this: 

SHRI C. B. AGARWALA: I think 
the present Rules 2, 3 and 4 should 
remain. In the proposed amendment, 
the burden is cast on the lawyer of 
the deceased party. 

CHAIRMAN: The other party should 
find out and make an 'application. 'Ihe 
lawyer cannot do that. But the re
cognised agent can do it. 

SHRI C. B. AGARWALA: But be 
does not appear (before court. 'Ihe 
party appoints a lawyer and the law
yer appears before the court. Recog
nised agents appe'ar when no lawyer 
is there. Everybody bas no agent. 'Ihey 
got mostly lawyers. The burden should 
not be on the lawyer. 

CHAIRMAN: Then, what are we to 
do? 

SHRI c. B. AGARWALA: The c~
posite party will have to file an appll-
cation. 



;:,.tiRI TENNETI VISWANATHAM: 
The decree holders will be anxious to 
come to the court. Therefore, they 
would not make any delay. 

SHRI C. B. AGARWALA: The
matter does not rest with the decree 
holder. 

SHRI TENNETI VISWANATHAM: 
The plaintiff's successors will be 
anxious · to bring it to the notice of 
the court. 

SHRI C. B. AGARW ALA: That is 
the present law. I do not think 
there is any alternative. That is the 
whole difficulty. There is a defect in 
the law and I do not know how it 
can be cured. You cannot blame the 
lawyer. The lawyer will not be in a 
position to know who are the heirs 
and legal representatives. We can
not cast the burden on the Jawyer. 

CHAIRMAN: That is 
thou.e;ht 

what I 

SHRI C. B. AGARW ALA: I do not 
think there is any way to help J.n 
this matter. It is better to allow the 
law to stand as it is. I cannot sug
gest anything better. 

CHAIRMAN: Something should be· 
thought of in this matter. 

SHRI BRIJ BHUSHAN LAL: Sir, 
I would like to draw your attention 
to one fact. Here none of the minis
ters is present when such an impor
tant and experienced witness is be
fore us. 

CHAIRMAN: But the Law Minis
try's representative is here. 

DR. B. N. ANTANI: When ai'l im
portant witness is before us some 
minister must be here. At least his 
deputy should have been present 
here. It seeml' this morning the 
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Minister was pre:sent by an invxta
tion. Why invitation? He must re
main present throughout when sucho 
an important matter is being discus
sed. Either the Minister of Law or
his deputy must remain present when. 
we are discussing this important BilL 

SHRI TENNETI VISWANATHAM: 
Unless the minister is present here
we cannot know his mind. We caH
oot exchange informations with the
officer. How is it possible? 

DR. B. N. ANTANI: The minister
comes and goes away without re-· 
maining present. 

CHAIRMAN: I shall ask the offi-· 
cial of the Ministry to inform · the· 
Minister about the feelings expressed'. 
by the Members here. 

' ' 

Shri Menon who is the Member of 
this Committee is out of station and· 
so I have invited his Deputy to come 
here. He was here this morning .. 
You might have noticed' that. 

SHRI B. N. ANTANI: But when 
such an important witness is here ht
s:hould have been ~resent. Other
wise we cannot do full justice to our· 
work. 

SHRI BRIJ BHUSHAN LAL: It 1-. 
were present he would have p~ .. .,tt 

Government's point 'of view and it 
would have lessened our burden. 

CHAIRMAN: Anyway your 
ings will be communicated t0 
Minister. Mr. Agarwala, thank 
for having spent your valuable 
to come .before U3 and offering 
valuable suggestions. 

feel
the 
you· 

time 
your· 

SHRI C. B. AGARWALA: I am 
grateful to you Mr. Chairman and the
Members of the Committee for in
viting me to this meeting. 

(The witness then VJithdrew·•. 
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CiiAIRMAN: Mr. Setalvad, kindly 
give your general impressions about 
this amending Bill? Do you think 
that it will do the good that is ex
pected of it? 

SHRI SETALVAD: Well, as I have 
said in my letter sent two or three 
days ago, the Bill is, really speaking, 
for the purpose of clearing certain 
doubts that called for clarification 
and certain conflicts of deri.si.ons. 
Those are sought to be resolved by 
taking one view or the other, High 
Courts having expressed conflicting 
opinions. In other cases it deals with 
matters of drafting, The Bill does 
not introduce any far-reaching 
changes. In many cases what th!~Y 
have suggested is the mere carrying 
out of the recommendations of the 
Law Commission made in 1958. There 
is no general scheme in these amend
ments. It has to be seen whether it 
is a clarification or it is resolution of 
conflicts. Of course, there are t wu 
or three ma.ters like ::;ection 80 wpich 
in 1.1y view, is a vecy good step·' for
ward, and that also is recommended 
by t:1e 1958 Report of the CommJs
si:·::J. I think that the recommenda
tions for amendments are useful so 
far as they go. But as I have al
I eady said, they are not really basic. 
In most cases they are of the nature 
that I have mentioned. 

CHAIRMAN: The object of brmg
ing forward this amendment. ns men
tioned in the Report, is that tl-)e time 
taken up in the law courts should be 
cut down; and seco!ldly, the c•Jst of 
litigation to the public may b~ re
duced. N'ow, the question is whe
ther these amendments which have 
been proposed are sufficient in their 
nature to achieve these two objects 
in view. 

SHRI SETALVAD: In my opinion, 
these amendments do not really very 
much touch that problem. To deal 

with that problem, some root and 
branch changes are necessary and 
these have nof been recommend•ad by 
this Report, and naturally, therefore, 
tpey are not in the Biil. 

CHAIRMAN: I . suppose the Com
mittee, if it has sufficient material 
Wore it, can take some ; other steps. 
J think it will be wise "if ; we make 
those changes. 

SHRI SETALVAD: It would be 
best to let the Committee :express an 
opinion that these suggested amend
ments. are good as far as they go but 
they do not touch the. basic problem, 
and therefore, the Committee is of 
opinion that a more radical or a more 
root and · br'<mch Bill · · should be 
brought before the House. 

CHAIRMAN: Don't you think that 
our labours will be wasted if these 
two objectives are not achieved? ·The 
main problem. is that delays and 
arrears are pending in every High 
Court. So how are we· to tackle this 
from the public point of view and 
the litigant's point of view? Arrears 
are pending for the last ten ye'ars or 
twenty years. Let us tol!ch _the basic 
problems. 
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SHRI SETALVAD: But for basic 
problems there are no worth-while 
recommendations. 

CHAIRMAN: But the Committee 
can consider· them. 

SHRI SETALVAD: Unless there are 
some proposals ·put forward or some 
ideas, how would the Committee deal 
with the matter? 

CHAIRMAN: Such of the clauses as 
are being amended in the amending 
Bill can >always be amended in such a 
manner as may be considered better or 
more suitable. 



SHRI SETALVAD: My own idea is
I do not know the procedure-that it 
would be really necessary to refer the 
Bill back to the proper Ministry, say. 
ing, 'make some proposals which will 
achieve these results'. I do not know_ 
..,hether that is possible. 

<::HAIRMAN: I think the report ·. of 
the Committee itself ;mentions that the 
suggestions we have made are from 
the point of view of these two matters. 
If. they fail to achieve the object, I 
think the Committee will be within 
its powers to suggest that those things 
are not enough and certain more chan-
ges should be undertaken. · 

SHRI M. C. SETALVAD: Yes, in a 
Committee by itself naturally would 
not be in a posit~on to make sugges
tions. These suggestions would have to 
come from the proper quarters, from 
the Law Commission itself or from 
the concerned Ministry. The Minis
try may ask the Law Commission to 
make proposals intended to achieve 
the ends you have mentioned. 

SHRI SHRI CHAND GOYAL: Th•at 
will necessitate bringing forward an
other piece of legislation. 

SHRI M. C. SETALVAD: Yes, in a 
very different form. 

DR. B. N. ANTANI: Would you sug
gest that instead of pushing forward 
with this Bill, we should have a fresh 
Bill dealing with the basic problems 
introduced? 

SHRI M. C. SETALVAD: Why not 
deal with the Bill in so far as it goes? 
For example, the amendment regard
ing sec. 80 is a very important ch•ange. 
It had been recommended as far back 
as 1958. It has come into this Bill in 
1969. Why delay such reforms fur
ther? Why not deal with this Bill and 
insist on a further Bill to be brought 
forward later as you desire? 

CHAIRMAN: The difficulty is that 
in important matters of procedure 
like this the law is not chan~ed from 
day to day. As you know, the Civil 
Procedure Code was passed in 1910. 
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We are now in 1969. After 60 years-~ 
these small modifications have come. 
It may take another 50 years for the 
country to get the Bill in a form 
which we consider most suitable. 

SHRI M: C. SETALVAD: For the 
purpose of expeditious disposal <md 
avoidance of delays-! think I have 
referred to this matter in public 
speeches and eminent people have 
dine so also - a severe curtailment 
down of the right of appeal and revi
fion has bt:en recommended. What 
happens now-a-days is · that many 
orders are subject to appeal and revi
sion which delay matters consider
ably. As a matter of fact, the papers 
and records go up to higher courts 
and do not come back for a )l'lng time 
and so on. To avoid these delays, 
you have to cut down the rights cf 
appeal and revision. 

Another suggestion made - I trunk 
it is in the 14th Report also- is that 
care must be taken in the selection 
of judicial personnel because so much 
depends on their quality. It is not 
so much the number of judges as the 
quality of the judges we appoint that 
!s important. I remember Dr. Katjtt 
telling me once that the more the 
judges the greater the arrears. T.bat 
was his view. If you have more 
judges, the ratio of work per judge 
falls and the court becomes unwieldy 
and so on. All these considerations 
have to be taken into account. 

CHAIRMAN: My impression was 
that the Bill is amended would carry 
us much further forward. But one of 
the Judges of the Allahabad High 
Court, Mr. Justice Lokor, mentioned 
in his remarks that the amendments 
fail to secure expeditious dispo~::tl 
or a shortened procedure. This wc::s 
put by me to Mr. C. B. Agarwala, &n 
ex-Judge of the Allahabad High 
Court and he agreed with this view. 
Therefore, I am putting this before 
you at the initial stage because I 
think that not much good will be 
served by our deliberations unless 
these objects are achieved. 



SHRI M. C. &ETALVAD: It is all 
for you to decide. But the amend
ments suggested do go a step for
ward in setting right many things, 
clarifying mattesrs, resolving !COn
flicts of decisions and .so on. Why 
not deal with these and abo ask for. 
another peice of legislatiQn to ueal 
with the real problem, namely, law's 
delays. 

SHRI KRISHAN KUMAR CHAT
TER.Jl: You say in your letter to 
us that the Bill consists of detailed 
provisions necessary by way of clari
fication and avoiding delays and ' so 
on arising from the conflict of deci
sions. Do you think tliat the Bill 
will not serve that purpose? 

SHRI M. C. SETALVAD: It will 
serve the purpose to a small extent. 
If there are two courts deciding one 
way and two other courts deciding 
another way, when the matter comes 
before the court, the time of the 
court is taken in citing all those deci
sions. If this can be avoided; it 
will shorten the proceedings. 

SHRI KRISHNA KUMAR CHAT
TERJI: Is it your suggestinn that a 
more comprehensive amending Bill 
should be there for the purpose? We 
can proceed with the present Bill to 
achieve certain beneficial results .. 
Then after the Law Commission has 
come out with its own proposals for 
comprehensive reform, we can make 
certain other amendments to this 
amending Bill. 

· SHRI 1\1:. C. SETALVAD: Yes, that 
is \Vhat I think you can do \\"ith this 
Bill because this Bill will help to a 
certain extent. So if you -like, you 
may suggest that what is required is 
a much more comprehensive legisla
tion which should be brought before 
the House. The matter may perhaps 
have to be referred back to the L:nv 
Commission. 

SHRI JOACHIM ALVA: We r,tlach 
great importance to your views. You 
said that there should be a lesser 

number of judges 

SHRI M. C. SETAL,:..o: I s:iid the 
mere increase in the number of 
judges does not help unless you also 
look after the quality of the persons 
whom we appoint. 

· SHRI )JOACIDM ALVA: We res
pect you. You have enjoyed ll com
manding moral"position by virtue of 
being the most illustrious and lead
ing living lawyer in India today. You 
have been the leader of the Bar and 
have occupied the post of Attorney 
General. 

Th~ position in tl_le .country tuday 
is that· we have no~ been able to have 
quality judges As present - I am 
ashmed to say this-we have judges 
who . are accessible. How do we im
prove this position? How c1.o you im
prove the quality of judges? Giving 
amenities like irrcreaseq. salaries is; 
not enough. Even after 20 years we 
have not been able to put this matter 
right. · 

SHRI M. C. SETALVAD: Even 
,,·'!len the 14th Report was written in 
1958, the then Law Commission said 
that the right kind of people were 
not appointed. Since . then things 
have deteriorated very much further. 

SHRI JOACIDM ALVA: Another 
thing is that the right type of people 
do not permit themselves to be ap
pointed. Is it possible to bank on the 
patriotism of people in being requisi
tioned to serve for at least five years 
making a sacrifice of their lucrative 
income at the bar? Could we enlist 
the services of these patriotic men 
so that we have eminent judges? 

SHRI M. C. SETALVAD: That re
minds me of the interim report of the 
Law Commis~ion given- in 1958, 
suggesting that some senior Members 
in each Bar should be asked as a 
matter of duty to take up the burden 
only of wiping 'Out the arrears. The 
lists before them should consist only 
cases in arrears. After finishing the 
arrears, in a year or two, they can 
go back to the Bar. 



SHRI M. YUNUS SALEEM: They 
should be permitted to practice in 
the same High Court. 

SHRI SETALVAD: They can go 
back and practise. When the Addi
tional Judges are allowed to go back 
and practise, why not they? They 
c:an work for a couple of years, wipe 
out the arrears and with their exper
ience they can make quick disposal 
and go back to the Bar. 

SHRI JOACHIM ALVA: We have 
nut been able to put that into .. 
practice. 

SHRI SHRI CHAND GOYAL: The 
important problem is that the Law 
Commission has made certain rt!ccm
mendations which are the basis of the 
present Bill. As far as I know you 
were also there in the Law Oommis
siun. May I know as to what was the 
diffi~ulty before the Law Commission 
to go to the root and branch as you 
have suggested and bring forth a 
more redical measure so that expcdi
ion and aV'oidance of delay could be 
achieved? Did the Law Commission 
think it advisable to bring a Bill at 
this stage or did they think that it 
was not possible? I want to know the 
mind of the Law Commission on this. 

SHRI SETAL V AD: Are 'You talk
ing 'of the present Law Commission? 
I am not concerned with the· present 
Law Commission. 

SHRI SHRI CHAND GOYAL: The 
law Commission which brought forth 
this report. 

SHRI SETALVAD: I am not con
cerned with this Law Commission. I 
am talking 'of the Law Commission's 
14th report which was made for back 
In 1958. 

SHRI SHRI CHAND GOYAL: I 
em referring to the 27th report. 

SHRI SETALVAD: I am not con
cerned with it. 

SHRI SHRI CHAND GOYAL: Can 
you give us an idea whether it was 
not possible for the Law Commission. 
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SHRI SETALVAD: I am sorry I 
cannot. I d·o not· know how they 
considered the matter and how they 
proceeded. · 

SHRI SHlU CHAND GOYAL: You 
are of the opinion that such a radical 
measut'e ought to be attempted in 
order to solve this problem 'of expedi
tion and avoidance of delay. 

SHRI SETALVAD: I think it is 
very necessary in the interests of 
administration of justice. At present 
what is happening is that a person 
does not go to a court of law unless 
he is forced to do so because he knows 
going to a court of law, apart from 
being expensive, means immense 
delays and the people who do not 
want to pay and wh·o do not want to 
carry out their obligations, are the 
people who go to the court knowing 
very well that litigation will drag on 
for years and years. 

SHRI SYED AHMED: I think no 
other witness could be so competent 
and so equipped mentally and intel
lectually as yourself to advise us on 
the amendments to the Civil Procedure 
Code. I mean we have got to give 
the greatest consideration to what
ever opinion you express. Therefore, 
I am putting this question abcut 
delay. Is it not a fact that the ques
tion of delay is the question of tem
perametal make up of Judges? 

SHRI SETALVAD: To a certain 
extent, yes-both Judges and the ap
pearing, advocates. 

SHRI SYED AHMED: There is the 
second questi'on. I was a member of 
the Joint Selection Committee on the 
Amending Bill of Criminal Procedure 
Code. There they prescribed a certain 
period for the disposal of cases under 
Secti'on 145 Cr. P.C. I was practis
ing in the District Court and I did not 
come across a single case under Sec. 
145 which was disposed off in less 
than a year. I think this prescrip
tion of a period for the disposal of a 
suit is wishful thinking. N'Obody can 
di:~pose of a case under Sec. 145 in 45 
days That is why I said that it 



can be prescribed by law that Judges 
should eliminate delays in this 
manner: manner; or in thn; mannE'r. 
causes d delay are as varied as 
human nature. The Judge become::; 
ill or he is transferred. There at:.'! 
other causes Iike the temperament of 
Judges. Sometimes they are mentally 
not inclined to work. It is all a 
question of human nature. If the 
Judges ~rc trained to such an extent 
that they realise that the case$ have" 
to be disposed of oas soon as humanly 
possible, I think we should be able to· 
a:celerate the pace of disposal. That 
way we can eliminate delay to some 
extent. but not altogether. 

SHRI SETALVA:D: You can eli
minate dilatory procedures. For 
example, one appeal to one court 
should be enough on a question 'Of 
fact. In several matters to-day there 
are two appeals on questions of fact, 
sometimes there are fhree appeals. 
Surely all that can be eliminated by 
cleaning up procedure. 

SHRI SYED AHMED: Why, is 
there only one appeal 'On a question 
of fact? As a matter of tact the law 
has not provided for second appeals 
on questi<ms of fact. It is judica.I in
terpretation that has allowed the ap
peal. Law has not provided for 
second appeals on questions of fact. 
ln second appeal you go only on a 
question d law. 

SHRI SETALVAD: This is only 
illustration which I gave. There are 
many other matters like this. Y'ou 
can curtail the right of revision, you 
can allow appeal only with leave in 
certain cases-leave Of the court which 
decided it. 

SHRI SYED AHMED: In that case 
we expe:t that you would sug~st 
certain cases where we can eliminate 
delays. !! you will give us more such 
suggestios, it will help the Committee. 

SHRI SETALVAD: But I am afraid 
this Bill 'On which I have came before 
you to give evidence does not provide 
these remedies I have not thought of 
other remedies. If there is a Bill 
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before you dealing· with-laws delays,. 
I could have perhaps gone back tc> 
the 4th report and tried to give you 
an idea C>f measures which can be
useful. I am not ready to ptJ.t forward 
those suggestions to-day before you. 

SHRI P. C. MITRA: A second ap
peal is prohibited in cases whose 
money value is Rs. 3000 or leSJ instead 
Of the present Rs. 1000. Will you 
suggest that there may be only one 
appeal.but the apPeal must be atleast 
to the "District Court and not below 
that? 'rhe appeal should be heard! 
by the District Judge, not below that 
officer. Otherwise, many cases are 
filed within that amount and present 
standard of Munsiffs and Subordinate
Judges is such that proper justice is 
not available from them. Formerly 
Mm'lsiffs used to be recruited from the
Bar and experienced lawyers used to 
be recruited. N.ow they are recruited 
directly by open competition and they 
have no experience. So their decisions 
are not always fair. 

SHRI SETALVAD: I am one of 
those who hold the view that perfect 
justice is very difficult to attain. We
know cases in which one court takes 
one view, the higher court takes an
other view and the second higher 
court takes a third view, and so on. 
Of course that is ideal justice. But 
that we ~ant is subsfantiaiTy correct 
decision quickly arrived at. It moay 
be that they may not be the highest 
form of justice but Justice to a certain 
degree. But it is much better for the 
people and for the administration of 
justice that the decisions should be 
quickly arrived thoug.h it may not be 
'Of a higher judicial standard. The
quality may be a little inferior. But 
if you -arrive at a quick decision the 
matter is finally decided. After aU 
in law there is no abrolute certainty 
and different courts can well fake 
different views. 

SHRI P. C. MITRA: But the ap
pellate authority should have certain 



-expentwce. Therefore, should not the 
.authority be the District Judge? 

SHRI SETALVAD: Why could not 
a senior subordinate judge be compe
tent to decide civil-questions of fact? 
He is a man of experience of many 
years. He can favour the judgement 
of witnesse3; he . can pronounce · en 
questions of fact. 

SHRI P.C. MITRA: A standard 
must be there, say, 10 years' standing. 

SHRI SETALVAD: You can provide 
for that standing. 

CHAIRMAN: Mr. Mitra, that will 
be for the State Government3 to 
-determine. You cannot . bind them 
that he should be a man of ten years' 
.experience. 

SHRI P. C. MITRA: Regarding 
-section 80 about officers, if no notice 
is sent to the Government, each case 
will be fought out by the officer 
below. Now the question is this, if 
the case is bad and in spite of it the 
officer insists that it should be !ought, 
then the Government says, all right, 
you may fight it, but the Government 
would not bear the cost If he lost the 
case. Now he will go upto the 
Supreme. Court without the Govern
ment coming into the picture, but at 
public .cost. 

SHRI SETALVAD: It is the fault 
Qf the litigant. we· need not go into 
the system 'Of justice. Government is 
the litigant in this case. If the case 
is not a good one, Government should 
not go ahead with it. Should be 
advised by its lawyears to give it up 
or compromise it -and put an end to 
it. 

SHRI P.C. MITRA: If it is delet
~d. the costs to be borne by the Gov
ernment for such cases may become 
higher. 

SHRI SETALVAD: Take a man in 
the district-the Government pleader 
or the district pleader in charge, he 
may be able to tell the authorities, 
whoever is appearing, that he does not 
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think that case is worth fighting. The 
defen:e will not succeed. 

SHRI P.C. MITRA: Who will ask 
him? 

SHRI SETALVAD: Whoever is 
superior. He has to ask for a report. 

SHRI P. C. MITR9: When a case is 
sent to the Government, the Govern
ment cunsults the 'Advocate-General 
and after eliciting opinion, they com
municate. to the officer what he sliould 
do. If no notice is sent, naturally, 
the local government will not be 
aware of any case. Naturally, the 
officers will prefer that this show<! be 
abolished. 

SHRI SETALVAD: As soon as the 
case is filed, I suppose the Govern
ment machinery will provide for 
someone or the other to examine the 
merits of the .case and then Govern
ment will take action just like an 
ordinary citizen! What does he do? 
when a suit is filed against him? 
Sometimes suits are filed against him 
without notice. 

SHRI P. C. MITRA: When it is cb
ligatory, it is sent to the local Gov
ernment. A District Magbtrate will 
not send it to the higher authorities ? 

SHRI SETALVAD: It appears to 
me not a matter for the amendment 
of the CPC; it appears to be a matter 
for tightening up or regulating tbe 
relevant Government machinery for 
dealing with the litigation whatever 
it is. 

SHRI RAJENDRANATH BARUA: 
In cur anxiety to cut down delays, 
we want to minimise the procedure 
on the one hand. But on the other, 
we are confronted with a number of 
judges, :_:,articularl'y district judges, 
with not good quality, with the re
sult that justice will not be done 
properly 

SHRI SETALVAD: Have as good 
a quality of judge3 as you can. I 
started with that. 



SHRI RAJENDRANATH BARUA: 
The quality of the judges is the pro
blem. Will you suggest a via media 
to relieve our anxiety about delays
to reduce the delays and to cut down 
the procedures-so that the people 
will not have to go to the higher 
courts? That i:3 our practical ex
perience. 

SHRI SETALVAD: The litigant 
has to be kept always under some 
restraint. Every day in the Supreme 
Court I see-that a person comes to 
the Supreme Court. If he loses in 
one court he enquires whether there 
i1 a court to which he can appeal. 
That is the mentality of the people 
created by so many appeals and re
visions. If he feels that something 
has gone wrong, he thinks that he 
must have remedy in the next higher 
court. The people's mentality !3hould 
be that after a thing has been in
vestigated by a proper court, it 
should end there. 

SHRI RAJENDRANATH BARUA: 
I came across a case in which the 
District Magistrate passed orderJ 
against a man who was a permanent 
resident. Before the amendment of 
Section 435 there were some provi
sions empowering the Di:1trict 
Judge. The man was a serious suf
ferer. Somehow or the other, the 
District Judge granted the stay order. 
Meanwhile, the civil suit had to be 
filed so that the man could get the 
p:operty. That wa:> the case, I 
should think, of perverse judgement. 
Some facts were there. The Judge 
was kind enough to grant a stay 
order for a civil suit to be filed for 
his right to his possessions.. These 
things do happell at the district level. 

SHRI SETAL V AD : This is a 
matter of opinion. I would rather 
have a tittle inferior texture of jus
tice than wait for five years to get 
jmtice dispensed by the highest or 
the best courts. 

I 

SHRI J. M. IMAM: Mr. Setalvad, 
you have rightly remarked that so 
far as the appointment of judges is 
concerned, you must aim at quality 
and not quantity. You have also 
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said that the delay iJ due to the in
efficiency of the judges to handle 
these cases. You know that at pre
sent so far as the appointment of the 
judges in concerned-it is a direct 
appointment-politi~s plays a good 
dea} and sometimes communalism 
and other conside~a.ions weigh rat
her than the quality or the efficiency 
of •.he person concerned. And on 
account of thb, you must also be 
aware and we are also aware that 
the efficiency of many of these High 
Courts is not the same as it was be
fore. So, can you suggest some 
method. by which we can appoint 
persons. who are competent to fill 
these posts in the High Courts and 
in the lower courts and who will be 
free from prejudices and local in
fluences? 

SHRI SETALVAD: One thing 
broadly I can suggest is, leave as 
little as possible to the executive 
and give the Chief Justice a pre
dominant voi-::e in the appointment-3. 

SHRI J. M. IMAM : At present 
the procedure is that person is ap
pointed judge of the High Court on 
the recommendation of the concern
ed Chief Minister of the State and 
the Home Minister. And you know 
in these days of democracy, parly 
politics play a prominent part and 
sometimes it is possible that they a:-e 
influenced by party comiderations 
and other considerations. I think it 
is an accepted principle that our 
judges who determine the destiny of 
a person must be free from such pre
judice3 and1 ilocal influence. What 
procedure would you recommend for 
the appointment of judges of the 
High Court so that they may be free 
from any sort of influence from any 
quarter? 

SHRI SETALVAD: We did in 
1958 suggest a procedure in the 
Fourteenth Report and that proce
dure provided that the recommenda
tion for the appointment of a High 
Court judge should proceed from the 
Chief Justice and it should not be 
open to the Chief Minister to make 
any recommendation at all. The 
Chief Justice should write direct to 



the Chief Justice of India making 
his recommendations. Then the 
Chief Justice of India may invite the 
views of the Home Ministry and of 
the local executive, but it should not 
be open to the local executive to 
suggest an alternative name. Sup
po3ing the Chief Justice suggest A 
and for sorr.e reo.son A is not accep
table to the local executive, then all 
that the local executive can do is to 
say "We dO not think it advisable 
to appoint A. Would you suggest 
some other name?" So the initia
tive would always remain with the 
Chief Ju~tice of the High Court. That 
was suggested in 1958. 

SHRI J. M. IMAM: But that is 
not being implemented. 

SHRI SETALVAD: Many things 
suggested by that Report have not 
been implemented. 

SHRI J. M. IMAM : What about 
the Bar Council of the S.ate? Is 
it not neces3ary to take their op
inion? 

SHRI SETAL V AD : I do not think 
the Bar Councils have yet attained 
a status at which we can ask them 
to give an 0 pinion. They may in the 
later years reach that status, but they 
have not yet reached that states. 

SHRI J. M. IMAM: So, I think I 
agree with you that the appointment 
must be done by the Chief Jus . .i-;e 
of the High Court and the executive 
should have no voice to overrule his 
recommendation. 

SHRI SETAL V AD : It should 
have no right to veto it. The~e are 
many maaers which the executive 
may know but which the Chief 
Justice may not know. So, the exe
cutive may be permitted to say "We 
do not think thh gentleman is desir
able, but you may suggest some other 
nam~", and so forth. 

SHRI TENNETI VISWANATHAl\1: 
With reference to the appointment 
of judges, the present procedure is 
this. Some time bcfo e a va-;ancy is 
likely to arise, the Chief Ju-;tice 
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proposes a name and sends it to the 
Chief Minister. The Chief Minister 
of the State is not permitted to make 
any comment upon it. If he agrees, 
he will 'say "I agree with the name." 
0Lherwise, he propo3es another 
name. Both these names a··e sent 
to the Governor to the Home Minis
ter at the Centre. He likewise sends 
names, with his choice if he differs 
with Chief Justice and Chief Min;ster 
and the Home Minister in consulta
tion with the Chief Justice of India 
makes the appointment order and 
sends it to the President who signs 
the! order. That is the present proce
dure as far as I know. Now in this 
procedure the only place where the 
Chief Minister comes in is where he 
proposes another name. I agree with 
you that even ~t this stage, his recom
mendation need not go on record. I 
suppose then that will satisfy the re
quirement made by the Law Commis
sion in 1958. 

SHRI SETALVAD: Yes. 

SHRI TENNETI VISWANATHAM: 
You sugges'ed that the rights of ap
peal should be cut down. Some 
friend> have alreadv said about the 
p:esent calibre of the judges at the 
district level and at the subordinate 
level. Now, without an improve
ment in the quality of the judges, do 
you think it safe to cut down the 
rights of appeal? 

SHRI SETALVAD: Both these 
things should go together. You 
must improve quality and cut down 
appeal> and revision. 

SHRI TENNETI VISWANATHAM: 
Then I agree with you; both these 
things should go together. 

DR. B. N. ANT ANI : I am glad 
you have referred to some general 
principles involved in section 80. The 
Law Commission in thP. <~mending 
Bill has recommended cumtJ:cte de
letion of section 80. WoL•ld you 
agree with that ill +oto ? 

SHTII SETALVAD: I 
fa-;t, we recommen::led 
thing in 1958. 

oo. 
th~t 

In 
very 



DR. B. N. ANTANI : Son!e wit: 
nes:es have said that it cou:d be de
le led only to the extent of impor
tant matters likf' injunctions. Don't 
you think it is not fair? 

SHRI SETALVAD: I tJ·,ir.k so. 

SIIRI BRIJ BHUSHAN LAL : 
P!case refer to clause 14 of the Bill 
en page 6, regarding am··~dment of 
!><.ction 58. The proposed amend
lrE'nt seek> to substitut" ;.i:wo hund
red rupees" for "fifty rupees". There 
is a suggestion by ::i'1ri C. B. Agar
wala that the amount !'!llmld be 
lb. 1,000 instead of Rs. 70'1 on the 
ground that it is only the poor 
p'ople who ·>uffer and so t:te amount 
should be increased. I wouid like 
to know your opinion on th:s. Also 
I would like to know your: opinion 
on the question of dzletion of section 
53 altogether. 

SHRI SETALVAD: Do you mean 
that no ar ·est should be made for 
non-payment of money ? 

SHRI BRIJ BHUSHAN LAL: Yes. 

SHRI SET ALV AD : Then how 
c'e you enforce a decree for payment 
of the money? 

SHRI BRIJ BHUSHAN LAL : 
From hi> as,ets, whatever the•· n·ay 
b.:. 

SHRI SETALVAD: Tal--~ tbc ca.:w 
of a man who is affiuent; hf' i.: mov-
111g about and spending moP<.y, T!e 
s<Jys "I have no assets." Ali the 
.,<,·ct-: are in the name of his wife, 
tclation•3 and so on. What do you 
do in such cases? 

~HRI BRIJ BHUSIL4N LAL: 
That is all right, but these lc:ncie>rs of 
money will think twice before lend
ing their money, won•t they'? 

SHRI SETALVAD: Once the 
court has ~aid that the man h;,s taken 
money an 1 he is a debtor ana if he 
is a man of the kind you have des
cribed, surely he should be trought 
to book in some way, 
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SHRI BRIJ BHUSHAN LAL : 

Is it proper these days to put d man 
iu detention for non-payment of 
money? 

SHRI SETALVAD: There are 
pEople who move about and take 
away lakhs of rupees of the people's 
money. You .have seen that in the 
newspapers. They remain comple
tely free. They in effect tell, 'I have 
money, but you find out where it is'. 

SHRI B. B. LAL : The amount 
should be increased to ' Rs. 1,000, do 
you ag,ree? 

SHRI. SETALVAD: I agree with 
that. 

CHAIRMAN : We were discussing 
method> to redur.:e the delays. I 
thought you wanted to ask that. But 

. yott are tak:ug him to some other 
area. 

SHRI JOACHIN ALVA: In re
gard to the Chief Justice of the 
High Courts, personal conduct is 
very important. ·we had a case of 
Mr. Sinha~1hc former Chief Justice 
of the Supreme Court accepting a 
tea party by Mr. James .vho was 
involved in Vivan Bose case. Like
wise is the Mundra case. Some kind 
of moral force is required. What is 
the remedy in a democracy ·r 

Unfortunately as my frienrl point
ed 0 ut generally the Chief Minister 
has his nominee. . You know pre
viously Chief Ju>tice never accepted 
Government's invitation for tea even. 

SHRI SETAL V AD : , May I know 
the question . 

My answer is only one i.€.',' the 
Chief Justice should be selected very 
carefully and that is all. 

You are looking at some very dark 
side:- ol the pictur~ 

.5o many other bright side.3 of the 
picture are there. Why then you 
concentrate on the very dark side. 

SHRI JOACHIN ALVA: We consi
der judiciary as the best part of the 
Constitution. 



SHRI SETALVAD: However care
ful you may be in your choice, even 
after the best scrutiny there would 
alwaYI3 be some black spots in all 
matters, in all other departments of 
life. So, is the case of Chief Justices. 

SHRI MOJID. YUNUS SALEEM: 
Kindly see page 8 of the Bill
clause 23-amendment to Section 
115 of the C.P.C. This amendment 
is on the basis of the recommenda
tion of the Law Commission. You 
will find that the High Court may 
call for the record of any case which 
has oeen decided by anY Court sub
ordinate to such High Court; 'in 
which no appeal lies thereto' this 
phrase has been omitted in the 
amending section. Do you not feel 
that by omission of thb phrase there 
are apprehensions of protracted liti
gation and revision. 

SHRI SETALVAD: You are, there
by, enlarging the field. 

SHRI HOHD. YUNUS SALEEM : 
That is what I say. Instead of nar
rowing, it has been enlarged. 

SHRI SETALVAD: How does the 
CommiSJion support the enlargement? 

SHRI HOHD. YUNUS SALEEM : 
The Commission has substituted sub
section 4 to clause 23-page 9 of the 
Bill. 

The High Court shall not under 
sub-:Jection 1 vary or reverse any de
cree or order against which an ap
peal lies either to the High Court 
or to any other subordniate court. 
This is the substituted sub-section in 
place of the phrase exbting in the 
original section 115 of the C.P.C. 

The difficulty is this that this stage 
would arise only at the time of the 
disposal of the revision petition. That 
the High Court wni be able to apply 
its mind whether the order i3 to be 
reversed or not. But at the time of 
admission if the revision is filed 
against an interim order against 
which an appeal lies, the petition 
under Section 115 will be tenable. 
Therefore, the mischief will be done. 
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SHRI SETALVAD: And the mat
ter may be delayed. 

SHRI HOHD. YUNUS SALEEM: 
How does 'the Commi>sion deal wilh 
it ? Why do they suggest it ? 

CHAIRMAN : Page 23 of the Re
port of the Commission. T!1ere are 
relevant tines on page 24-3rd Jine, 
etc. These have been reiterated. 

SHRI SETALVAD: In soite of 
these rulings the High Court !1as con
tinued to exercbe very wide and ex
tensive jurisdiction under this Sec
tion. The result is that the High 
Courts are flooded with revisiOn ap
plications. 

They seem to be thinking the con
trary. 

SHRI MOIID. YUNUS SALEEM : 
That is what I think. 

Shri M.C. SETALVAD: Probably, 
the removal of the clause in which no 
appeal lies would result in following 
revision application>. 

SHRI M. YUNUS SALEEM: That 
is what I am feeling. 

SHRI M. C. SETALVAD: It seems to 
be the impression that thi•3 change will 
result in stopping the revision peti
tions. On the contrary, it maY in
crease the flood of revisions. 

SHRI M. YUNUS SALEEM: How do 
you feel if Setion 115 is totally delet
ed? Ultimately, law has got to come 
to appellate court where the appellate 
court will be able to consider the 
queo3tion of law as well as the facts. 
Why Section 115 at all? 

At the most, provide appeal where 
appeal ls not .rrovided and do away 
with Section 115. 

Mr. Setalvad, I hope you will agree 
with me that experience shows that 
there are cases where a High Court 
has exercised revision jurisdiction 
suo matu, in 99 per cent the revi3tOn 
application•3 are filed by the aggrieved 
party. In very rare cases, one among 
thousands, the high court exercises the 



inherent jurisdiction of having super
VISIOn. And, therefore, Section 115 
has become a weapon in the hands of 
the litigants to prolong the life of the 
litigation under some pretext or the 
other. When the aggrieved party 
finds convenient, straight away goes 
to the High Court and files a revision. 

SHRI M. C. SETALVAD: By giving 
effect to :Vour suggestion that There 
shall lie an appeal against every order, 
would it not be worse? 

SHRI M. YUNUS SALEEM: There 
are very few orders whit::h are not 
appealed. Take the illustration which 
I gave you. For the aggrieved party, 
the only remedy is to go to the High 
Court. You can provide appeal for 
that, instead of making it final, you 
can provide an appeal and do away 
with appeals and revisions against in
terlocutory orders, may be an order 
is appealable or non-appealable. 

' SHRI M. C. SETALVAD: No ap-
peal and no revision against interlocu
tory orders may do serious injustice. 
Take the appointment of a receiver. 
Now, if you do not give an appeal 
here, then the man has to give up 
possession (Jf hi.:; property and he can
not do anything. That may oe very 
serious. Take a partnership dispute. 
One partner gues to the court and asks 
for :1 1 tceiver, The court refuses the 
receiver. Surely, the suit has yet to 
be deci(;ed and so on. He has no 
remedy. There ought to be a remedy, 
There should be an appeal. 

SHRI M. YUNUS SALEEM: We 
could overcome the difficulty in this 
way. We can say that the question of 
appointment of the receiver techni
cally :;;peaking is not an interlocutory 
order. It is a fmal order so far as the 
que.>tion of disposal of that particular 
application is concerned. Therefore, 
it has nothing to do with the trial of 
the suit. 

SHRI M. C. SETAL V AD: My recol
lection is that, I am speaking from 
memory, the appointment of a rece
iver i:; always, regarded as inteclocu
tory order. 
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SHRI M. YUNUS SALEEM: Yes. 

Technically it is But take for exam
ple, injuction-Order 29, Rule 1 or ap
pointment of receiver. In such mat
ters we are providing an appeal in 
a suitable way, where the apprehen
sion is that injustice will be caused to 
the aggrieved party. 

SHRI M. C SETALVAD: In fact, 
in the present Civil Procedure Code 
you have got express provisions pro
viding appeals against certain orders. 
You may provide appeals against some 
such orders. The advantage of Section 
115 is that any thing which really is 
a matter of substance dealt with by a 
court ·13-nd in which no appeal lies, The 
man is able to .go to the revision court 
and make an application. Now, how 
will you keep that advantage to the 
party? 

SHRI M. YUNUS SALEEM: The 
question is as to how to make the 
scope of Section 115 very limited and 
narrow, that only in ca•.>es when it is 
absolutely necessary. There is no other 
aggrieved pari.y. Only Section 115 
may be applicable, otherwise not. For 
example, what happem when an issue 
is decided. The aggrieved party goes 
to the High Court and files a revision 
petition and the matter is there for 
two years. The party delibt>rately files 
an application to summcn a particular 
witnes•.> or a particular document. The 
Court says that it is not necessary. 
Against that order, a revision is field 
and stay is obtained. Ultimately the 
High Court di•.>misses the revlsJon. 
With Rs. 25 the Hfe of the case is pro
longed for two years. How to over
come that' difficulty? 

You remember that there was con
flict of opinion in giving interpretation 
to a phrase. There was lot of contro
versy and Allahabad Court took a 
different view. The Commission sug
gested a remedy but that doeJ not 
solve the difficulty. The difficulty 
continued. 

SHRI M. C. SETALVED: I do not 
understand all you have said. I would 
not be for deletion of Section 115 al
together. 



SHRI SYED AHMED: One thing I 
wish to submit. I do not agree with 
the Law Minister that Section 115 
ought to be done away with. If all 
powers of the revision are done away 
with, there would be some difficulty 
in the case of those suits from the 
judgement of which only one appeal 
lies. An appeal goes to the District 
judge from a judgement and a decree 
of a subordinate court, and that appeal 
is decided and that is the end of the 
case whether the judgement of the 
District judge i•.:; right or wrong. 

SHRI M. YUNUS SALEEM: So, 
this phrase "the case is decided" has 
been considered by the Law Commis
-sion. You please refer to page 9 of 
the Bill, Explanation. It says: "In 
this sub-section, the expression 'any 
case which has been decided' includes 
any order made in the course of on 
suit or other proceeding, including an 
order deciding an issue." 

Have you seen this? 

SHRI M. C. SETALVAD: I think it 
is surely an enlargement. 

SHRI M. YUNUS SALEEM: This 
explanation in Clause (4) is an en
largement so as to cover the cases 
which are not covered. The different 
rl.l..lin.qg Qf the High Courts are now 
covered by this phra•.>e. 

, 5HRI M. C. SETALVAD:- But this 
works in that direction. It has en
larged the scope of Sec. 115. 

SHRI M. YUNUS SALEEM: That is 
why I want to get your opinion on 
this. 

SHRI M. C. SETALVAD: I would 
not enlarge the scope of Sec. 115. I 
would like to cut it down and not 
completely omit it as you suggest. 

SHRI 5YED AHMED: I just want
ed to point out one thin_~. There is 
a suggestion here to cut down the 
powers of the High Coc:rt:• under 
Sec. 115. You know it is his Bill and 
not your Bill or my Bill. Y e are here 
and we suggest amendments to the 
Amending Bill which he has brought 
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forward. Sec. 115 has been provided 
for in the amending Bill and he wants 
to eliminate it. I thought that he wa•3 
fighting for retaining it as it is. I Jo 
not know why he wants to eliminate 
it. I am so.ggesting here that Sec. 115 
cannot be eliminated -altogether. You 
can have some changes to this section 
if you want. But it cannot be eli
minated. I shall give you one illus
tration. In .case where there is only 
one appeal under Sec. 104 of the 
C.P.C. what should the party do to 
go in revision against the decisi:m in 
the appeal if there is -:;ome law poi1;t 
involved which is imp·ort-ant. Sup
pose the case has been wrongly 
decided by the Additional District 
Judge, Then that should be decided 
by the High Court of the State, but 
there is no provision in the C.P.C. 
under which the party can go to the 
High Court to get the wr-ong de~i

sion by the dis,rict judge corrected. 
So it is necessary that the revision 
provision ought to be retained. r .1£' 

use of this Section should be mini
mised by the High Court But if you 
eliminate it that will n·ot be in the 
in~erest Of justice. 

SHRI TENNETI VISWANATHAM: 
Sir, before going further, I want to 
know whether the Law Minister's 
suggestion means that the Govern
ment is thinking of omitting Sect1on 
115. Or is it a casual suggestion? In 
fact we 'vanted his presence yester
day to know the thinking of Govern
ment on vc.rious suggestions. To-day 
he has come here and is good enough 
to omit Section 115. I think that if 
you omit several 'Other sections like
wise from the C.P.C. half of the sec
tions of C.P.C. will be eliminated? 

CHAIRMAN: Mr. Setalvad, maY I 
enquire from you if it is possible to 
omit section 115 as the Law Minister 
suggested so as to get those cases 
covered by the writ jurisdiction of the 
High Court? After all the high courts 
have writ jurisdiction also where there 
is considerable regularity of law. Is 
it possible to cover all those cases by 
some other section? 



SHRI M. C. SETALVAD: You mean 
Section 226. 

CHAIRMAN: Yes. 

SIIRI M. C. SETALVAD: But how 
can you omit it? 

CHAIRMAN: If we omit Section 115 
and allow such matters to come up to 
the high courts under Section 226, will 
it not be all right? 

SHRI M. C. SETALVAD: I do not 
think that all matters which are 
decided by the High Court under Sec. 
115 can be dealt with under Section 
226. 

CHAIRMAN: That is what I wanted 
to know. Now may I take you to 
page 7, fourth line, clause 16 at the 
top? 

SHRI M. C. SETALVAD: Yes, I 
have got Clause 16. 

CIL'\IRMAN: Section 8() of the 
principal Act shall be omitted. And 
thi,; is your own view also. So may 
I ask you whether under Section 80, on 
several occasions the case is settled-'out 
of court instead of compelling the 
p1rty to go to the court? If that is so 
why should we omit this section al
together and why not reduce the · 
period of two months which is provid
ed for under Section 80 or in any man
ner prescriped for by this procedure? 

SIIRI M. C. SETALVAD: In my 
experience I can say that it is in very 
very rare cases that Government 
takes advantage of Section 80. So it 
really comes to period of limitation. 

CHAIRMAN: The advantage is not 
taken by Government. It is given to 
the litigant public. 

SI-IRI M. C. SETALVAD: I may tell 
:you that in 99 out of 100 cases no 
action is taken by government. 

CHAIRMAN: I agree. 

SHRI M. C. SETALVAD: This is 
practically a dead-letter. The whole 
purpose of this section is for the gov
ernment to be vigilant. If they were 
vigilant they would not allow the 
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matter to go t'o a suit and compro
mise it. This does not happen. 

CHAIRMAN : However, there are 
good many lawyers who have had the 
experience say that the matter is com
promised. And so it has not been 
necessacy for the litigants to go to the 
court of law. Therefore I was of the 
view that we might allow this to be 
retained and circumscribe it by other 
provisions so that the time may not 
be wasted. For instance instead of 
60 days we might reduce the period 
of notice to 3() days. Rather we 
might provide that in cases where it 
gives. the litigant to see the case in 
the court he will not be compelled to 
give the notice. For instance take the 
case of a house which is to be demo
lished. If he wants to go to the court 
it may not be necessary for· him to 
give the notice. If there are any 
defects in the notice, the court should 
not dismiss the suit merely on the 
ground of this technical defect in the 
notice. 

SHRI M. C. SETALVAD: I do not 
agree with the courts suggested for 
the simple reason· that even within the 
days provided the government do not 
act in most cases. If it is limited to 
a smaller period it would be impos
sible for them to act. You know that 
in various courts, even in the matter 
of making affidavits, they ask for 
more time. You cannot expect any
thing to happen within thirty days. I 
think the best thing would be to do 
away with Section 80 altogether. 

CHAIRMAN: Some. witnesses have 
suggested that this section should be 
framed in such manner as provided 
for under the Municipalities Act. 

. SHRI M. C. SETALVAD: I don't 
agree with this suggestion. 

SHRI SHIVAJI RAO S. DESH
MUKH: I draw your oattention to the 
fact of abolition of Section 80. What 
effect it would have in cases 'Of statu
tory Corporations and so on. There 
is a provision under Section 80 to 
give notice for filing any civil pr·o
ceedings against those statutory 
bodies. So in such cases of conflict, 



what would be the position? I mean 
the Acts like the Municipal Act, the 
Zila Parishad Act, etc. 

SHRI M. C. SETALVAD: So long 
as those Acts are not amended, those 
provisions will have to be given effect 
to. If, supposing, a man wants to sue 
the Mu,nicipal Committee, he will have 
to follow that Act, and so on. 

SHRI SHIVAJIRAO S. DESHMUKH: 
There are well-settled distinctions So 
in view of these distinctions if Se~tio~ 
150 is abolished, ·it would also abolish 
those distinctions. 

SHRI SETALVAD: I have already 
stated that I am against the deletion 
of Secti'on 115 altogether. 

'~fr ;:fro q), i~: ft ~ ~ 
~ f"ifi ~~if ~f >;f~ ~r ~r ~. ~if." rnrr 
<f~ ( i'r) ur)9r ~r ~r ~. w ~ 
ur)9;:rr >;f'<''&T ~rm 1 ~~ ~<t$1 11 n 
ur) srrfCl'iR ~T >;f'h;: ~ 4 7 'fiT \iff 
srffi"ifSTr ~. ~~r urf ~~')-;[rr ~. ~·wr.r 

'lr <rQ:r ~~CJG ~fl1T urf w; ifi fsm\i:frr 
n~ra-Pn ..... 
SHRI M. C. SETALVAD: If I under

stand you, you mean the rule of 1·es 
judicata? 

l<,{t •fr o q)" lim : =t~ '3!fst."cr n 
\iff f~T\ifrr ~TaT ~ I ~ ~111rf 2 7 'f.T 

urr f~m ~fl1T ~ 'lr w \i[sr~c:r n 
"ifiT111f."W 1 a-r w <r~ 'l:{"'&i ~1lir ? 

SHRI M. C. SETALVAD: It is a 
matter of doubt whether this.. res 
judicata applies or not. Some courts 
have held it one way, and some the 
other way. 

SHRI RAJENDRANATH BARUA: 
Arising out of this, I would like til 
ask one question. I draw your atten
tion to the original Act. Explanations 
4 and 5 may be read. This is Section 
11 of the Civil Procedure Code. If 
Explanations 4 and 5 are also applied 
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to the summary proceedings and the 
execution cases, will it not amount 
to the hardship on the one hand and 
make the proceedings dilatory and 
cumbersome • • • • 

SHRI M. C. SETALVAD: The sug
~ested amendment says: "So far as 
may be ... ". That leaves an option 
to til.-: court. 

SHRI RAJENDRANATH BARUA: 
My point is this: If' Section 11 is to 
apply, then in an objection in execu
tion proceedings the party shall have 
to take up all possible defence. 

SHRI M. C. SETAL VAD· Why 
should not that be so? . 

SHRI RAJENDRANATH BARUA: 
What is the advantage of that? The 
court will have to give more time .for 
the disposal of execution proceedings. 

SHRI M. C. SETALVAD: Give more 
time at the initial stage. That is 
better. 

SHRI RAJENDRANATH BARUA: 
Supposing the claim is for attachment, 
demolition, etc. There are so many 
reliefs. Only one relief is granted. 
Then other things, according to 
Explanations 4 and 5 will be comider
ed as res judicata in subsequent pro
ceedings. 

SHRI M. C. SETALVAD: Unless the 
court reserves it. The Corut can al
ways provide for that. 

SHRI J. M. IMAM: My experience 
is that in trial courts the appoint
ment of judges and munsifs and 
others is made very haphazardly, and 
often suitable people are not appoint
ed. In fact, persons who have prac
tised for two or three years are con
sidered suitable for these appoint
ments. So I think that there is a 
greater chance of appeals being made 
to higher courts because of the ineffi
ciency and incompetency of officet'f: o! 
the trial court. Can you lay down the 
conditions and qualifications that are 
necessary for the officers of the lower 
court, Munsif's court and small-cause 
courts? 



SHRI M. C. SETALVAD·: The Con
stitution itself lays down the qualifi
cations. 

SHRI J. M. IMAM: The present 
qualification is that if a person· has 
practised for five years, he is compe-

. tent to be appointed as a Munsif, 
with the result that invariably we 
have got raw-hands, who are perhaps 
not able to assess the· evidence pro
perly and to come to right conclusions. 
So this gives room for re-appraisals. 
My anxiety is that in the lowest court, 
the presiding officer must be quite 
competent and must be quite confi- . 
dent of himself and must know the 
law Nery well. So what qualifications 
would you prescribe? 

SHRI M. C. SETALVAD: The 
remed"y 1s to leave these appointments 
to the High Courts as much as possible 
and keep the executive out of them. 

SHRI J. M. IMAM: It is our expe
rience that inexperienced people are 
appointed who have to learn their 
work as judges of these lower courts. 
Better justice will be ensured by .ap-

'· pointing experienced people. · 

SHRI BALACHANDRA MENON: 
P. 6, cl. 15, sec. 60 of the Princtpal 
Act, in (a) (i), they say after the 
words 'pensioners of the Government', 
add 'or of any local authority or of 
any other employer'. Should private 
employees not also be allowed the 
benefit regarding non-attachment of 
their pension, gratuity etc. 

SHRI M. C. SETALVAD: The words 
'any other employer' are there. That 
includes pensioners of all employers. 

SHRI RAJENDRANATH BARUA: 
Is it not undemocratic to specify a 
certain class of people for exemption 
leaving the wageearners, farmers and 
others out of the pale of this section? 
Why not abolish it in the modern age? 

SHRI M. C. SETALVAD: This re
fers to pensioners. The idea is to 
protect people who are dependent on 
a pension. 

SHRI RAJENDRANATH BARUA: 
Thsre are people with very poor in-

131 

comes. There are farmers and wage
earners. Here a provision is made for 
government employees. Why should 
the poor farmers and others be dep
rived of this benefit? 

SHRI M. C. SETALVAD: If you 
want that people with income of so 
much and no more -should also be 
given the benefit, you can add another 
clause. But this is only for pensioners, 
people receiving a monthly stipend for 
service rendered· in the past. 

SHRI RAJENDRANATH BARUA: 
Why is it necessary? 

SHRI M. C. SETAL VAD: Because it 
is the}r means of livelihood. 

· SHRI. RAJENDRANATH BARUA: . 
Government employees drawing 
Rs. 500 and Rs. 1000 also· come under 
it. 

SHRI M. C. SETALVAD: The"y have 
after all finished their service and are 
drawing a pension. 

SHRI RAJENDRANATH BAR:UA: 
Even government employees are there. 

SIIRI M .. C. SETALVAD: This is 
only for pensioners, all pensioners. 

SHRI SHIV AJIRAO S. DESHMUKH: 
This removes the distinction; all pen
sioners are trt::ted alike. It is a 
socialist step which should be wel
comed. 

CHAIRMAN: The Bar Council of 
India was to be examined today, They 
have submitted their memorandum. 
But yesterday they wrote to us sa"ying 
that since Shri Setalvad is appearing 
and is the President of the Council . • 

SHRI M. C. SETALVAD: Not the 
Bar Council, but the Bar Association. 
I had a telephone from their Secretary 
yesterday saying that I should repre
sent the Association. I am not con
cerned with the Bar Council. 

CHAIRMAN: The Bar Association 
has not sent a memorandum, but if 
there are any other aspects dealt with 
in the Bar Council's memorandum on 
which members would like to put 
questions, they may do so.-



As there are no more questions I 
thank Shri Set•alvad for the gr~at 
,rouble he has taken at my particu
~ar insta~ce in corning over and help
mg us with his suggestions which will 
be of great value to us. 

SHRI JOACHIM ALVA: We are 
very fortunate to hear the witness's 
views; it is a rare honour to have the 
benefit of his valuable advice. 

SHRI M. C. SETALVAD: Mr. Cha;r~ 
man I thank you and all the members 
of the Committee. 

The witness then withdrew 

(The witness Dr. L. M. Singhvi was 
called in). 

CHAIRMAN: Hon. Members, the 
quorum is now complete and the wit
ness, Dr. L. M. Singhvi, is before us. 
As you all know, Dr. Singhvi, until 
the last General Elections, was a 
member of the Lok Sabha and I am 
very glad to say that he has, even 
after leaving the Lok Sabha, taken 
great interest in the legislation that 
the Parliament iS passing from time 
to time and he has been good enough 
to give the Committees the benefit 1:f 
hi:1 views. 

He just now told me that he was 
here in response to my summons. 
But I might say that it is not at the 
instance of my summons that he has 
come but •at my special request. I 
made a special request and he is here. 
I hope we shall benefit by his views. 
Being a busy man, he was not able 
to find time to give us detailed com
ments about the Bill but we shall try 
to have some o.f his views as best as 
we can. 

Dr. Singhvi, I need not remind you 
that the proceedings of the Com
mittee are confidential 'and they should 
not be publicised. 

Will you kindly give us your own 
views about the bill in a nutshell and 
then we can proceed to put questions. 
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DR. L. M. SINGHVI: Mr. Chairman 
I az:n extremely grateful to you to; 
havmg expressed your personal wish 
and for having conveyed to me the 
desire of the Committee asking me to 
a~pear befo_re the Committee. It is 
w1th the greatest pleasure that I corn
ply with your wishes 'and the desire of 
the Committee. 

This Committee has had a consider
able advantage, if I may say so w:th 
great respect, because on the Code 
of Civil Procedure we have in addi
tion to numerous reports of various 
Committees, two •authoritative and 
comprehensive expositions on the 
subject in the 14th Report of the First 
Law Commission and in the 27th Re
port of the Law Commission which 
went especially and in detail into 
questions involving amendments in 
the Code of Civil Procedure. That 
advantage is exemplified in the fac~ 
th.at a great many points which have 
arisen from tim~ to time in respect of 
the working of the Code of Civil Pro
cedure have been taken into •account. 
I am extremely sorry to add to this 
the cornmen! that un'iortunately the 
Code of Civil Procedure has b.'!en 
sought to be amended in various ins
talments and there has always been 
a sort of piece-meal approach to the 
problem of law reform particul'arly 
when it comes to the basic Codes on 
our statute book. Here is for the first 
time a fairly comprehensive amend
ment embodied in the Bill of 1968 and 
yet, if I may say so, the Code of Civil 
Procedure Amendment Bill, 1968 com
mends itself 'for what it cont'ains and 
also disappoints us for what it does 
not contain. One would have wanted 
a truly definitive restatement of Civil 
Procedure in the country through this 
most comprehensive piece of legisla
tion because this was indeed an oppor_ 
tunity for the Parliament and the 
Government to attempt a truly com
prehensive, a truly definitive and a 
truly complete amendment of the 
Civil Procedure Code. You will re
call that the First Law Commission 
had gone into the various questions 



connected with our legal system. It 
considered relevance and etlicacy the 
competing claims both of 1he ind:ge
nous system and the European system 
of Jaw. The first Law Commission 
found that it was safest to rely on the 
200 ye'ars of experience that we had 
acquired in th·~ working of what is 
essentially an Anglo Sexon system of 
Jaw and it is in this comext that the 
code of Civil Procedure has to be 
viewed. For if the code of Civil Pro
cedure is viewed from the angle o'f 
any other assumptions then, I am 
afraid, the enquiry is bound to be out 
of time with the legal system that we 
have adopted. 

This Commit~ee, I take it, proceeds 
on the basic \'issumption of the legal 
system in the country and, therefore, 
it is within the frame WO!'k of that 
bas:c legal system, that the Code of 
Civil Procedure and amendment in 
the C.P.C. has ·~o be viewed. The two 
main objectives before us in this 
country in respect of amendment of 
the Code of Civil Procedure are to 
secure expedition and to reduce 1eosts. 
These indeed have been the two basic 
guide-lines in the entire thrust of the 
movement for law reform in so far 
as civil procedure in our country is 
concerned. There is no doubt that the 
del•ays have exasperated the common 
man to an extent that the credibility 
of the system is in jeopardy. There 
is no doubt that 1he delays in our sys
tem of law have caused considerable 
concern among the thoughtful citizens 
and even among those who fully subs
cribe to the basic assumption of our 
legal system. 

The cost of litigation is another fac
tor which is al•arming. The cos~s 
which you find, Mr. Chairman in the 
rules of the High Court~ and' what 
are known as taxable costs are a far 
cry from the realities of the situat:on. 
In reality the costs on litigation are 
very much higher. The counsel fee 
are very much higher. The court fees 
have risen in a very indiscrimin•ai.e 
and in a very un-controlled fashion, 
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particularly because court fees hap
pen to be a State subject. The Law 
Commission pointed out on one occa
sion that it was most unconscionable 
for the s,ate to collect fees for doing 
justice between citizen and citizen 'and 
between citizen and State but what 
is more, it is quite unconscionable for 
the State to try and make profit out 
of 1.he business of justice as it were, 
and thus convert a fee into a tax 
which in my opinion is illegal. That 
was the finding of the Law Commis
sion and I think it is in this context 
also the •amendment in the Code of 
Civil Procedure has to be considered 
and that is why I submit, Mr. Chair
man, ·tha~ as a piece of law reform 
it is not enough. I think it would be 
appropriate for this Committee under 
the Rules of Procedure, under the 
Rules of Procedure which obtain in 
both Houses of Parliament to draw 
the attention of both Houses of Par
li3ment to these basic factors of omis
sion so far as the present code of 
Civil Procedure is concerned. I need 
not refer to the particular rule under 
which the Committee is entitled to do 
ticular rule under which the fami
liar with the explicit provisions in tht? 
rules which so entitle the Comm:ttee. 

I shall confine my testimony mainly 
to the provisions of the Bill as it is 
before the Hon'ble Members of the 
Committee. Before I do so, I should 
like briefly to refer to what the 14th 
Report of the Law Commission had 
to say: 

"It has been frequently asserted 
that the chief cause of delay are the 
laws of civil and criminal rocedure 
which it has been said, are cum• 
brous, wasteful and time-consum
ing, It is pointed out that very 
often the suits are made to depend 
upon the procedural technique to be 
gone through to bring them on 1he 
files of the court for adjudication. 
However, it is not possible to refer 
to \'i single :factor as either th'e sole 
or the main cause of delay in civil 
litigation in India. Every tSystem 
of legal institutions designed to ad-



minister justice in accordance with 
law must necessarily be based ~m an 
~dequate procedural machinery 
aimed at promoting the just adjudi
cati.on of causes before the law 
courts." 

In conclusing, the Law Commission 
had thtis to say: 

"The object of procedural laws 
is to bring the disputants together 
for the purpose of tri•al, to ascertain 
the. facts and the law in dispute so 
as to enable the court \O reach a 
conclusion after full investigation. 
The provisions of the Civil Proce
dure Code are based on the theory 
that there must be a full disclousre 
by each party of his case to the 
other, that the rival comentions 
must be reduced as quickly ~s pos
sible to the form of clear and pre. 
cise points or issues for decision and 
that there must be a prompt afljudi
cation by the court upon those is
sues. An ordinary civil action 
brought be'fore a court of law must, 
therefore, necessarily take some 
time before its final adjudication by 
the court. The time which must 
elapse before the matter is thu·J 
brought to its conclusion will de
pend on ~ number of factors like 
the number of parties to the liti
gation, the time reasonably requir
ed for effecting service, the time 
spent by parties in collecting and 
producing doc-umentary and oral 
evidence and in prosecuting bona 
fide appeals or revisions in impor
tant interlocutory matters and 
above all upon the normal state of 
the court's business. A good deal 
of the criticism against the proce
dural laws as the cause of delays 
when carefully analysed· will show 
that justice is delayed not so much 
by any defects or technicalities in 
the prescribed procedure as by its 
taulty application or by failure to 
apply it." 

That was the view of all responsible 
and experienced persons who answer 
our questionnaire or gave evidence 
before us." 
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I cite this particular passage from 
the Report of the First Law Commis
sion to emphasise the point that not 
all the blame in respect of our litiga
tion can be laid fairly on the doors of 
Civil Procedqre. It must be realised 
that Civil Procedure code is a fairly 
tested document. It has proved its 
soundness by and large over the years 
and many of its shortcomings in prac
tice, Mr. Chairman, are really not so 
much the shortcomings of this docu
ment but the way in which it is work
ed. That is where indeed no Commit
tee of Parliament and no piece of 
legislation can bring about a radical 
change. That is where the quality of 
our judicial officers, the quality of the 
legal process itself would have to be 
improved. Tliat is where a great deal 
of improvement has to be done, which 
cannot be achieved by mere legisla
tion. But that is no argument, of 
course, for saying that the law itseU 
should not be made to keep pace with 
the times and that is where I would 
make some submissions on a few 
limited questions in so far as the Bill 
before this Committee is concerned. 

An important change that this Bill 
proposes to make is the omission of 
Section 80 of the Act. 

CHAIRMAN: Before you go to deal 
with the specific sections of the Bill, 
I would like to ask you whether you 
feel satisfied with the views wh1ch 
the Commission had in mind for 
bringing the changes in the Act, have 
been achieved. You said just now 
that there are two main purposes of 
the Law Commission-to reduce 
delays and to cut down costs. 

DR. L. M. SINGHVI: That indeed is 
the substance to which the Commit
tee should address itself, Sir. my 
respectful submission is that while the 
changes the Bill seeks to bring about 
are very much welcome in themselves, 
they are merely peripheral. It will 
not help in reducing the cost of liti
gation substantially nor will it achieve 
the object of expediting the adminis
tration of justice so substantially as 
to make a conspicuous difference. 



That is my submission. I shall very 
briefly submit as to wh:V I have come 
to that conclusion. 

The cost of litigation, Mr. Chairman, 
depends on a variety of factors. One 
of these factors, of course, is the time 
taken in the disposal of a case before 
the court. If the witnesses do not 
have to go to the court frequently and 
on numerous occasions, if adjourn
ments are not sought or given day in 
and day out, then naturally the cost 
of litigation to that extent will be 
reduced. But, so far as the cost of 
lawyers' fees are concerned, I am sure, 
the Committee is aware that the:V are 
derivative and moderate. The Com
mittee knows that in most of these 
cases, the lawyers fees are not based 
on daily appearances and, therefore, 
particularly in trial courts and in 
many of the appellate courts, barring 
a few and barring the Supreme Court, 
the lawyers fees are payable on a con
solidated basis and, therefore, the law
yer does not reall:V make a great deal 
more out of the case if the case is 
prolonged. There is a misconc~ption 

in this respect. People think that the 
case is prolonged by the lawyer 
because he gets more. That cannot be 
so except possibly in some cases 
where they are paid the fees on the 
basis of the days that the matter is 
argued or taken up. 

SHRI S. C. GOYAL: What is hap
pening in U.P.? 

DR. L. M. SINGHVI: It may differ 
from place to place. I speak of the 
general practice. Even in UP, the 
dail:V fee is an exception rather than 
the rule. By and large the lawyers 
fees are paid in UP in district and 
mofussil courts not on the basis of 
daily appearance but for the whole 
case. I am speaking of the trial 
courts, district and mofussil courts, 
because that is where the problems 
arise in the first instance. Of course. 
there are parts of the country where 
fees are payable on the basis of daily 
appearances, but I speak of the gene
ral practice. But the cost of litigation 
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goes up very high because the inciden
tal costs are high. The man has to 
travel to the seat of the court and 
witnesses have to travel a number of 
times. · The result is that it all adds 
up to the cost of litigation. Therefore, 
the first principle is that expedi
tion secures cheaper justice. The cost 
of litigation, however, has certain 
components which this Committee or 
some other Committee should look 
into. An'yway those components are 
the court fees which I think are ex: · 
orbitantly high in the country. 

CHAIRMAN: Court fee is a state 
subject. 

DR. B. N. ANTANI: We will very 
much appreciate if you give your 
views with regard to the importaRt 
factors-expedition and cost. You 
very rightly discussed ~ust now about 
costs. But the difficulty as you said 
was that it was a state subject. The 
state incurs expenditure in maintain
ing the establishment of judiciary. 
Would you like to suggest that the 
state should make a law or should run 
this machinery on the basis of welfare 
state for the sake of justice or would 

· you like the state to have it on the 
basis- of no profit no loss. After all it 
is a proposition which any state will 
look at from financial point of view. 

SHRI SYED AHMED: What should 
be the basis-the Government should 
charge expenses of the litigation as on 
a welfare state basis or on no profit 
no loss basis? 

DR. L. M. SINGHVI: The basis at 
present is first to defray the cost on 
administration, and unfortunately to 
make as much out of it as possible. I 
submit that both these are not worth:V 
objectives to be attained by the State 
and one does not have to swear by 
socialism or welfare state to say that. 
I would invite the attention of the 
Committee to the principles that have 
been enunciated by the Law Commis
sion on that question, particularly in 
response to the question of Dr. Antani. 
These are enumerated in the 27th Re
port of the Law Commission of India, 
at page 5. The Commission said: "It 

' 



is one of the primary duties of the 
state lo provide the machinery for the 
administration of justice and on prin
ciple it is not proper for the state to 
charge fees from suitors in courts. 
Even if court fees are charged, reve
nue derived from that should not ex
ceed the cost of the administration of 
civil justice. The making of a profit 
b'y the state from the administration 
of justice is not justified". And, Mr. 
Chairman, you will recall that this 
Report was based on a fairly detailed 
investigation of the inclusion of the 
profit element in the economics of the 
court fees imposed in various States. 

SHRI S. C. GOYAL: What is the 
position in other countries? Do they 
make profit? 

DR. L. M. SINGHVI: Hardly any 
country imposes court fees on a scale 
which is done in this countr'y; As far 
as I know, nowhere is any profit made 
out of the business of doing justice. 
Indeed in most countries there is no 
court fees to speak of. Court fee is 
imposed on a very small scale as a 
kind of fixed charge. But the kind of 
heavy court fee imposed in this coun
try is wholly out of tune with any 
social ob~ectives that W'ji! might set
forth before ourselves. Then the 
Commission went on to say: 

"Steps should be taken to reduce 
court fees so that the revenue from 
them is sufficient to cover the cost 
on judicial establishment. Princi
ples analogous to those applied in 
England should be applied to mea
sure the cost of such establishment. 
The salaries of judicial officers 
should be a charge on the general 
tax payer." 

The salaries of judicial officers 
should never be payable from the re
venues raised by levies of court fees. 
There, a very important principle is 
involved. Further, the Report says: 

"There should be a broad measure 
of uniformity in the scales of court 
fees all over the country. There 
should also be a fixed maximum to 
the fee chargeable. The rates of 
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court fees on petitions under Article 
32 and 226 should be very low, if 
not nominal. The fees which are 
now levied at various stages such as 
the stamp tp be affixed on certified 
copies and exhibits and the like, 
should be abolished wnen a case is 
disposed of exparte, or is compro
mised before the actual hearing, half 
the court fee should be refunded to 
the plaintiff. The court fee pa'yable 
in an appeal should be half the 
amount levied in the trial court". 

Mr. Chairman, the Commission made 
its recommendations in two parts, 
that it is the primary dut'y of the state 
to provide the machinery for the ad
ministration of justice, and on prin
ciple it is not proper for the state to 
charge fees from suitors in courts. 
And then the Commission provided 
that if, however, this principle is not 
fully accep led, then also court fee 
should not be levied so as to make 
profit. 

SHRI J. M. IMAM: Sir, the cost of 
litigation comprises of court fees, cost 
of bringing the witnesses, lawyers 
fees, printing charges and other inci
dental expenses such as obtaining the 
copies etc. Of this entire cost, I would 
say that the court fees comes to about 
10 per cent. 90 per cent of the expen
diture is consumed by lawyers, wit
nesses and specially printing charges. 
Printing charges in High Court are 
eno:·mous. For example, some of our 
colleagues, if they file election peti
tions, they have to incur expenditure 
tr. the extent of thousands of rupees. 
So, some reduction of court fees 
which I recommend will not bring 
down the cost of a litigation. 

So, will the witness please clarify 
as to what steps are necessary to 
bring down the cost of litigation and 
cost of lawyers' fees, printing charges 
process fees? Our experience shows 
that a litigant has to incur on lawyers 
fees and other expenditure and he 
does not grudge to pay the court fees 
which is a very low percentage of the 
entire cost. 

CHAIRMAN: I do not think that it 
is only 10 per cent now. 



DR. L. M. SINGHVI: No statistics 
on fees have really been worked out 
on precisely on each component and 
proportion of each item of cost in liti
gation, as a whole. But by and large 
the cost of fees on the lawyer and the 
court fees is almost equal. It is not 
as if the lawyer's c-:>st consumes a 
lion's share and the court fee is a verY 
small part. That is not so. The law
yer's cost is very expendable item and 
a man can engage a good lowyer that 
he can afforci without necessarily 
hdulging in the luxury of engaging a 
most expensive counsel. But, so far 
as the court fee is concerned it is not 
tailored to one's purse or pocket. It 
is a charge which is fixed by statute 
and by and large it works out to be 
very high. Apart from the principle 
that such a heavy court fee is contrary 
to the principles of justice, it has to 
be recognised that it is the duty of 
the State to provide a machinery for 
the administration of justice. But 
even if it is assumed that in a country 
like ours it would be incurring 1 ~oo 
heavy a burden for the State particu
larly now that we are accustomed to 
paying the fees, I would suggest that 
something ought to be done. Firstly 
we should reduce the court fees and 
secondly we should enlarge what is 
known as the in forma pauperis pro
CE'edings so as to make justice avail
able to those who cannot afford it 
because the cost of litigation is too 
high. 

I shall come to it later. There is 
a specific provision in the Bill before 
this Committee in respect of in forme 
pauperis proceeding which I feel 
should be very substantially enlarged 
not only to provide relief in respect of 
court fees to a small class of people 
below a certain income bracket but 
also to provide them with legal costs 
that and other things. 

To come back to the twin questions 
of cost and expedition, I would very 
briefly submit to this Committee that 
this Bill is not likely to achieve any
thing substantially. The object of the 
measure should be to reduce the costs 
substantially and to expedite proccc.:;-
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ings. These, I think, are to be borne 
in mind while you approach this par
ticular amending Bill. But, we will 
not be able to go out of the orbit of 
high costs and delayed litigations. I 
would invite this Committee's atten
tion now to two or three specific pro
'·isions of the Bill. One is, as I said, 
in respect of Section 80 of the Code 
of Civil Procedure the Committee 
would refer to clause 16 of the Bill 
which provides that Section. 80 of the 
principal Act. shall be omitted. Dis
cussing this, thP. Law Commission of 
India, ·in its 27.th Report has something 
to say . .I fully agree that so far as pre
sent Section 80 of the Code of Civil 
Procedure is concerned there is no 
rationale for its continuance. It is, I 
think, quite correctly stated in the 
27th Report of the Law Commission 
that it is unjust indeed. It is cont
rar'y to the spirit of the Constitution 
though not to its letter. I welcome 
the proposal to do away with Section 

eo of the Code of Civil Procedure. 
The Law Comission had recalled in 

its 27th Report that the· evidence dis
closed that in a large majority of cases 
the Government or the public officer 
made no use of the opportunity afford
ed by the section. In most cases, the 
notice given under Section 80 remain
ed unanswered till the expiry of the 
period of 2 months provided by the 
section. It was clear that in a large 
number of cases, Government and 
public offices utilised this section 
merely to raise technical defences con
tending that no notice had been given 
or that the notice actually given did 
not comply with the requirements of 
the section. These technical defences 
appeared to have succeeded in a 
number of cases defeating the just 
claims of the citizens. 

I would also invite the attention of 
this Committee to bottom portion of 
page 22 of the 27th Report of the Law 
Commission where it has cited a pas
s:age from the 14th Report. This, I 
think, is very relevant. It says:-

"Generally, the filing of suit is 
preceded by an advocate's or a soli-



citor's notice demanding redress, and 
these notices form the foundation of 
the suit which is filed subsequently.'" 

"To rush to court without sending 
lawyer's notice in advance is to 
invite a disallowance boy the court of 
the costs incurred in the suit." 

"Costs are always in the discre
tion of the court and where a suit 
is. instituted against the government 
Without adequate notice the courts 
will no doubt deal with the question 
of costs in a proper and just manner. 
If any provision regarding costs is 
to be made it should not only dep
rive the plaintiff of his costs but also 
Provide for costs being paid to the 
Government irrespective of the 
result of the suit. In this connection 
we may invite attention t:> section 
1 (d? of the Public Authorities pro
tectiOn Act, 1893 which was in the 
following words:-

court, the plaintiff has not given 
the the defendant a suffici.:mt oppGr
tuinty of tendering amend> b• fore 
the commencement of the procee
defendant costs to be taxed as 
between solicitor and client'." 

"(d) If in the opinion of the 
court, the plaintiff has no~ given the 
defendant a sufficient opportunity of 
tendering amends before the com
mencement of the proceeding, the 
court may award to the defendant 
costs to be taxed as between soli
citor and client." 

So I submit that the provisions of 
clause 16 which seek to omit Section 
80 are most welcome. But, I think 
the provision like the one referred to 
at page 23 of the Bill can be appro
Procedur~ for this reason that if such 
a provision is included, it would be 
mandatory for the court and not 
merely discretionary to take into 
account the circumstances in which 
a suit is filed. In a sense, so far as 
<'rdinacy noticE is concerned section 80 
is based on good principles. But it 
is wrong to make distinctions as bet
ween a citizen and citizen and as be:t
ween a citizen and the State. But I 
think it is only fair that the law itself 

]
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at this stage should provide that where 
the plaintiff does not give the defen
dant sufficient opportunity of tender
ing amends before the commencement 
of the proceedings, the Court may 
award costs to the defendant, in this 
case the state. I submit that this prin
ciple should be applied not only to 
litigation as between a citizen and 
the State but also to the litigation as 
between a citizen and citizen but 
certainly this principle should be ~tated 
specifically, because experience shows 
that the question of allowing costs i> 
not cosidered on an elaborate reason
ing. Generally, a notion has come to 
be developed in this country, wrongly 
though, that costs are in the uncon
trolled discretion of the court. Indeed 
this is not so. There are certain rules 
which regulate the discretion. That 
regulation of discretion has not always 
been adhered to, and, therefore, it 
might be appropriate for this commit
tEe to consider the inclusion of a pro
vision. that where the plaintiff does 
not give the defendant a sufficient op
portunity of tendering amends before 
the commencement of the proceedings, 
the court should award costs to the 
defendant.- That is one suggestion 
which I should like to make in respect 
of clause 16. 

CHAIRMAN: Some of the lawyers 
have put before us the point of view 
that there are cases in which matters 
are compromised out of court, and 
therefore, they suggested that if we 
dispense with section 80 altogether 
then they will lose all chance of an 
amicable settlement out of court. 

DR. L. M. SINGHVI: There are tw'> 
main reasons of opposition to Section 
80. One was, as I pointed out, the fact 
that the opportunity of making 
amends was seldom availed of by the 
State. The other is that it was un
just, discriminatocy and inequitous to 
make this distinction when the State 
is a part'Y to a litigation. 

I submit that so far as the first 
ground of opposition is concerned, it 
points out not so much to the short
cominc:r of the provision contained in 
sectio; 80 but the shortcoming on the 



part of the administration. My own 
experience is that, by and large, 
notices under section 80 do go un
heeded, and they come in course· of 
time to be availed of by the adminis
tration only to raise some technical 
plea. This is most unfortunate. That 
was not the real purpose for which 
section 80 was brought into existence, 
and certainly this was not the proper 
kind of approach. The fact remains
and this is a fact on the basis of which 
legislation has to be framed, because 
legislation has to take ·into account 
certain existing facts-that the Gov~ 
ernment has ~enerali:Y availed them
selves of technical pleas based on sec
tion 80 rather than availing them
selves of utilizing the opportunity 
offered by a notice under section 80 
to make amends in good time so as to 
remove the hardship and harrassment 
of litigation in respect of a citizen's 
claim and also to avoid prolongecl 
litigation. Mr. Chairman, I may say 
that informally the Supreme Court 
has, in the course of argument!~ on 
many occasions made the observafipn 
that it is hardly fair and hardl:Y pro
per for the State to come forward 
with technical pleas. Indeed, I might 
say here that the Supreme Court has 
found it necessary, therefore, to dilute 
the rigours of the requirements of sec
tion 80 which were imposed by the 
decision of the Privy Council. The 
Supreme Court has really departed 
from the trend of observations and 
dicta of the Privy Council and have 
relieved the rigours of the require
ments of section 80. The Supreme 
Court have said that so far as the 
pra"yer for relief is concerned, we 
should try to read that liberally rather 
than strictly. The Privy Council had 
interpreted this some what differently. 

There is however no way of com
pelling the State to do the needful in 
utilizing the time given by section 80 
for settlement of claims. Had it been 
so, it would have been beneficial to 
the citizen because it would then ha"e 
enabled the citizen to get redress of 
his grievance or to get his claim satis
fied without the harrassment of going 
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to a court lor law. ' : Therefore.
1 

there 
was this ' beneficial · aspect and section 
80 'has, . unfortUhate!'y, come ·to. . be 
ignored by the admihistration. That 
is why a situation 'has arisen . where 
repeated pleas based only on taking 
advantage o:f section 80 against the 
claims of citizens, and not reallY 
making use of it to provide relief to 
the citizen and. to avoid litigation, are 
taken. Perhaps the 'State would rea
lise that it has deprived itself of a 
valuable procedural opportunity -, to 
deal with the claim justly and ex
peditiously, Perhaps when section 80 
is . no'·. more, tlie citizens would also 
realise. that~ the'Y 'have been· deprived 
of a valuable remedy. But, unfortu
nately, 'there is no possibility of com
-pelling the administration to do what 
section 80 had enabled them to do. 

• CHAIRMAN: Supposing we retain 
'this -clause 80 and modify it imd say 
that instead of 2 mohth:s' notice, 'only 
one month's notice shall be enough 
~nd that nti' suW which is filed in 1 a 
court will be dismissed on the grounds 
of technicalities.· ' 

DR. L. M. SINGHVI: I submit that 
this can be done. As a matter of fact, 
to a certain extent, as I ointed ·out, 
the Supreme Court has lalready done 
it by. relieving the provisions of sec
t'on, 80 <>f its earlier rigours. After 
all, section 80 is couched in mandatory 
termS; and. to a certain extent, the 
judiciary can only dilute it. They 
would not re-write the section; 1t has 
to be re-written by the Legislature. · 

SHRI SH-RI CHAND,. GOYAL: I 
cannot understand how a citiZ'en will 
be put to loss. 

DR. L. M. SINGHVI: He is to suffer 
in this way. It can give him a further 
period of Pmitation. Once it is not 
there in the law, it will-not give him' 
the. advantage so far as the limitation 
of the suit is concerned. He will have 
to go to the court. Of course, it is 
alwa:ys open td ·him to gi~ notice 
and to have his claim satisfied as in 
the case of tleliling with artotMr citi- · 
zen. 



SHRI SYED AHMED: Is it correct 
to say that to a certain extent the 
provisions of sec. 80 are beneficial 
but that they have been mostly mis
used by the Government? 

DR. L. M. SINGHVI; That would 
broadly be the upshot of what I have 
said. I would put it differently: that 
Government ha~ not availed them
selves Of the beneficial aspects of the 
provisions, that it can conceivably be 
benefici'al both to the State and the 
citizen, 

SHRI SYED AHMED: Mr. C. B. 
Agarwala, an ex-Judge of the Allaha
bad High Court appeared before us 
and he made a suggestion on the lines 
'You have indicated, th.at section 80 c~n 
be retained but with some proviso, 
i.e. if the notice is found to be defec
tive, the suit cannot be thrown out 
but the .plaintiff should be saddled 
with the cost of the defendant. 

DR. ~. M. SINGHVI: That would 
produce one difficulty. Unless the 
notice discloses, broadly- speaking, the 
cause of action, it will not serve any 
useful purpose. If somebody were 
merely to write two lines to the Gov
ernment: 'In respect of my contract, 
would you please paoy', without show
ing how his claim arises, they would 
not be able to settle it. In any case, 
it is open £o any litigant, any plain
tiff, to give a notice. As a matter of 
fact by and lar~. claims in court are 
preceded by claims contained in 
notices given earlier. But if oyou were 
to remove the penal aspect of sec. 80 
and retain it merely for the purpose 
of the beneficial aspect, it is possible 
to do so. It will however not be 
.particularly beneficial if the notice 
is not sufficiently clear. 

SHRI SYED AHMED: Is not what 
I have stated be a sufficient deterrent 
for the plaintiff to comply with the 
requirements of the notice? 

DR. L. M. SINGHVI: That would 
be better rather than abandoning the 
principle, throwing the baby with the 
bathwater. 
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SHRI SYED AHMED: The Law 
Commission in their 27th Report have 
proceeded mostly on the ground of 
democracy. They say that because we 
have now become free and have a 
democratic ConsLitution-at that time 
w_e were slaves-section 80 may be 
dispensed with. But that is not the
question. 

DR. L. M. SINGHVI: They have 
largely relied on the democratic argu
ment, but that argument does not sur
vive if the penal sting is taken o~t 
of sec. 80. 

SHRI SYED AHMED: I am of tl>e 
opinion-and I think you will agree 
with me-that no government should 
become frequently a plaintiff. If Gov
ernment frequently becomes a plain
tiff, no government can be run effi
cientl'y. The difficulty is that in the 
prese~t set-up, we have got such a 
comphcated nature of litigation and 
so much of bureaucracy, which we 
have inherited from the Britishers, 
that it is not possible to prepare for 
the defence after examining the cas~· 
within the time. If a certain contrac
tor prefers a claim and says that his 
claim should be paid or if he files a 
suit, Government have to prepare the 
defence. This was the beneficial as
pect. But this has been misused by 
Government by bringing in technical 
ob~ections in the courts, not objection 
on the merits of the case. 

So my point of view is that sec. 8J 
is beneficial even from the point of 
view of the administration. There
fore, it ought to be retained with a 
rider that nobody in government or 
on behalf of government should take 
the technical plea that because the 
notice is defective, or is short of tt.e 
stipulated period, it should be thrown 
out. They should not be able to !lay 
that this line is not in tbe notice al'1d 
therefore it should be thrown out. To 
be on the safe side, the other side 
gives a copy of the plaint beforehand 
to the Government as vart of his 
notice. All these are technical objPC
tions. To get over this, Mr. Agarwata 
has made a suggestion which I have 



placed before you, that if the notice 
is defective or falls short of the 
statutory period, the suit cannot be 
thrown out on technical grounds but 
the other iide because he has not 
given all the particulars he should 
not be allowed the cost. That wocld 

. be a sufficient deterrent. 

DR. L. M. SINGHVI: I would ma'ke 
a three-fold proposal: (1) The penal 
consequences of any defect in a notice 
under sec. 80 should be removed from 
the provisions of sec. 80; (2) an ex
press provision should be made either 
generally or at least in respect of the 
litigation between a citizen and the 
State that if the defendant is not g1ven 
a definite and sufficient opportunity 
of tendering amends before the com
mencement of the proceedings, the 
court shall not award the costs to the 
plaintiff. This is a milder penalfy, 
but an absolute ultimate penalty of 
non-suiting plaintiff. (3) The question 
of limitation should be considered by 
this Committee and an express rro
vision made. The beneficial effec~ _.of 
notice vanishes if the man has to fil~ a 
suit on the last day on which the 
normal period expires. The matter 
might be under consideration; he has 
been in correspondence on the subject. 
He has to rush to the court to file his 
suit. If that benefit is not given to 

. him, his incentive to give notice, his 
interest in the proceedings consequent 
on notice disappears. Therefore, thili 
has to be taken into account, that once 
a notice is given a specified period 
would be available, iA addition to the 
normal period of limitation. So, these 
three aspects would have to be taken 
into account. Subject to this, the 
beneficial effects of Sec. 80 can be re.., 
tained. Its penal and undesirable as
pects should be removed and the 
citizen can then pursue this remedy 
as well. One can only hope that the 
administration would be more 1mq 
more inclined to take advantage and 
avail itself to this particular opportu.,. 
nity for settlement that is given. 

The hon. Member said that the 
State should not be too often a pl&in
tiff. I would say it should not also be 
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too often a defendant as far as it can 
help it. If it can help in being a de
fendant by satisfying a just claim in 
good time, it should welcome the 
opportunity that arises as a result of 
the existence of a provision. The· 
penal effect of it must be taken out 
and the State should• no longer be 
permitted to press into service the 
provisions of Sec. 80 for defeating the 
just claims of citizens on technical 
and hyper technical pleas that the 
notice does not correspoPld to the' 
claim to a degree of exactitude. 

CHAIRMAN : It seemJ to me from 
a reading of paragraph 52 of the Com..; 
mission's report on page 22 that the 
main reason for their recommending 
that Section 80 should be deleted is as 
they have stated : 

''We have been unable to find a 
parallel provision in any other coun
try in which the Anglo-Saxon sys
tem of laws prevail:3. We think, in 
a democratic country like ours there 
should, ordinarily., be no distinction 
of the kind envisaged in Section 80 
between the citizen and the State." 

So, that is the main reason. 

DR. L. M. SINGHVI : That is so. I 
submit that at no time did the Law 
Commission really comider the matter 
from the point of view of the benefi
cial component of Section 80. As a 
matter of fact, from the point of view 
of the citizen as well as from the point 
of view of the State, to avoid the 
harassment and hardship of litigatio>. 
for the citizen, this was not really 
considered at all by the Law Com
miS1ion nor has it been considered in 
the various remarks and writings of 
scholar in the country from this point 
of view. · 

I submit that so far as the demo
~ratic objection to Section 80 is con
cerned, it is very valid. But it is 
valid only as long as the the penal as
pect of Section 80 is pressed into ~er
vice. Once that sting is taken out of 
Section 80, it will not offend against 
any dempcratic principle3. 



SHRI TENNETI VI SWAN ATHAM : 
Now, Sir, this section was introduced 
in the Civil Procedure Code for the 
convenience and benefit ot the ad
ministration. You agree. Now, there
fore-, when this section was omitted 
in the present draf~ prepared by the 
Government, who should be the per
sons that :;.;hould be worried by this 
omission ? Is it the Government or 
somebodyelse ? In this case the Gov
ernment has agreed to bmit this. The 
Government ha'3 said, 'We can do 
without this notice. We are sufficient
ly advanced now. We do not want 
two months notice. We can meet any 
challeng•~ by any plaintiff at any time.' 
So they have a~reed with the Law 
Commission and hey said 'Drop i'. 
Why should others plead for the 
Government ? 

DR. L. M. SINGHVI: May I rsay 
that the Government has not said at 
any time that they are prepared or 
equipped to meet the challenge. As 
a matter of fact, what has happened is 
that the Government has realised 
that there is no real excuse because 
they have generally tended to raise it 
n<>t for ·3ettling claims of citizens. but 
they used it really to defeat the claims 
of citizens. It is not a plea of the 
Government that Section 80 should 
continue without its penal sting. The 
only part of Section 80 which may 
conceivably benefit the Gove:nment, if 
the Government are deemed o be 
hositle to the citizen, is the penal pro
vision and I am strongly in favour 
of abolition of that part. Once that 
penal provbion is taken away, . its 
beneficial aspe~t remains. That bene
ficial aspect really is fo~ the benefit of 
the citizen. But I must also add this 
that the past experience does not jus
tify the expectation that the Govern
ment Departments would more expe
ditiou3ly enough to take advantage of 
the beneficial aspect> of Section 80 and 
settle the claims of citizens in order 
to avoid harassment and litigation. U 
it is so, our optimism and hope would 
have been misplaced. All · that one 
can do ill to hope for the be-;t. 
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SHRI B. N, ANTANI: I cannot use 
as soft language as you might but the 
suggestion has come from the Minis
try in the amending Bill that it schoulci 
be omitted. Why should we, -:aviours 
oi the citizen, plead for retaining that 
obnoxious section-I \ISe the word 
'obnoxious' very advisedly-because in 
my practice in a backward district, I 
have seen Government exploitng the 
section to defeat the ends of jmtice. 
I would cite an instance. In passport 
legislation and in foreigner's legisla
tion, whenever some Indian nationals 
desired to avoid the declaratory ~uits 
for main~aing their Indian nationality, 
try in the amending Bill that it should 
seeing that these people without re
sorting to the court were deported to 
Pakistan. Why should we keep it when 
Government itself comes forward for 
its ombsion ? 

DR. L. M. SINGHVI : I sha e the 
feelings of the hon. Member. But I 
would like to say that one has to be 
more against the sin than the sinne~. 
If Section 80 is expurgated of its ob
noxiou> aspe~t-and I am all for ex
purgating it of its obnoxious aspect 
and not retaining it-once that is re
moved from Section 80, the penal con
sequences of Section 80 are wholly 
taken away and then I do not see 
what objection can the~e be merely to 
the continuance of Section 80. Our 
opposition is not really to Section 81) 
but to the obnoxious provdons of 
Section 80 which provided that if a 
notice in a particular form or in a 
particular manner was not given, 
then the claims of the ci izens would 
be defeated. Once that obnoxious 
provil;ion is taken out and it is retain
ed only for the benefit of the citizen to 
enable him to extend the period of 
limitation and once again try and get 
relief and redress from the Govern
ment, I do not see what objection 
there can be. I fully ·-;hare the feel
ings of the bon. Member but I ~ub
mit that the opposition of the Com
mittee should be to the obnoxious as
pect of Section 80 and we should be 
able to separate the grain from the 
chat!. 



SHRI SHIVAJIRAO S. DESHMUKH: 
Removal of Section 80 would create 
the difficulty of not being in a posi
tion to remove similar provisiom in 
~imilar statutes in relation to statu
tory bodies or corporations. You will 
fin;! similar provisions of notice in all 
other Ach Only if it is removed 
from the parent Act, it will remain 
in the specialised Acts of specialised 
bojies and this Committee would be 
charged of removing it.· 

CHAIRMAN : But' that difficulty 
will arise even if we alter it. Once 
we alter it and it is not altered in the 
lo~al Acts, then the same difficulty 
will ari3e. 

SHRI SHIV AJIRAO S. DESHMUKH: 
The anomaly would be tha~ it would 
be abolished in the ·parent Act but, 
the procedure will 1emain)n the spe~ 
cia! Acts of the specialised bodies. 

CHAIRMAN : It is possible. 

SHRI TENNETI VISWANATHAM: 
In all the States you do not have lhe 
provision in re3pect of local auto!Uri
ties. In our State we can file ·the 
suit straightaway. · 

CHAIRMAN: Your State i' more 
liberal. 

SHRI TENNETI VISHWANATHAM: 
It iS mo!'e advanced. 

DR. L. M. SINGHVI : My sub
mission is that the removal of its ob
noxiom aspects and the retention of 
its beneficial aspects would not be in
consistent with tbe objective of laW 
reform that the country or this Com
mittee has before it._ It would not in 
any way bring by any backdoor that 
obnoxious aspect of Section BO. So 
far as the observation of Shri Desh
mukh is concerned, I would submit 
that all that can be done by this Com
mHtce considerng this particular Bill 
is to amend the provisions of the code 
of Civil Procedure as mentioned in 
thb Bill. The hon'ble Member is 
quite right when he says there are 
several acts in which similar require
ments of notice are contained. All that 
one can hope is that such provision 

would also underg0 similar legislative 
changes because the amendment and 
the radical alteration of Section 80, if 
not its omission · altogether, would 1 
think create a certain climate and a 
-.rend in the country. I might also 
think that if 'this happens and this . 
·:;hould be a massive and important ' 
change. I. think the judiciary ~~uld · 
also be inclined to dilute the require
ments of notice under other acts be
cause C.P.C.;

1 
is somehow a . Centra!, 

Act' and it has> alway's been ;regarded· 
. I 

with . greater consideration. Once , 
from Section 80 its penal comequences , 
are take~ out, t ,am quite' su're over', 
a peddd of time the judiciary would 
do. the· rest: ' · 

I 

Mr. Chairman, I · wi1I go ' on to 
clause 17 which· seeks to substitute a ': 
new Section 82_. 

' "Where; in a suit by or against the 
Government or by or·· ,again::;t · •·: 
public officer in r~spect .of any a~t 
purporting· to b~ ·done' 'by him in hi~ 
offi::ial capacity, a d'ecree 'is! passed . 
against the Union of India ·or a' 
State or,'. as the case may be, the ' 
public ·officer, execution shall not be 
is:1ued on the decree \lnless it re

-mains unsatisfied for ·a' period of 
three months computed from ' thi' . 
date of the decree." 

I submit, Mr. Chairman, thi! 
clause 17''which. seeks to substitute 
new Section 82' also suffers from in
firmitives from which . the exis~ing 
Section 80 suffers. There is no rea3on 
to make this kind of distinction-a de
cree passed against a citizen and the 
decree passed against the Government. 

Now I ·3ubmit, Mr, Ch~irman, If.: 
the State wishes to satisfy the decree, 
the State can satisfy it rightaway. 
You might adopt other procedure rat
her than postponing for 3 month~ in 
the first instance and thereafter·· for 
an unspecified period at the discretion 
of the court. 

Sub Clause 3, Section 82,-I think 
it is as a matter of fact far more 
destructive of the rule of law. than 
even the existing Section 82. Section 
82 (3) says:-



82 (3): "The court may, in its di3cre
tion, from time to time, enlarge the 
period specified in :Jub-section · ( 1), 
even though the period so specified 
may have expired." 

Mr. Chairman, I feel that <so far a;: 
the amendment of Section 82 is con
cerned, it leaves a great deal to be 
desired and that this Committee il! 
my respectful submission should give 
its anxious consideration to re-casthtg 
the provisions of Section 82. Far 
more obnoxious than the provisions of 
Section 80 are the provisions of Sec
tion 82 and particularly of clause 3 
of amended Section 82 which gives an 
unlimited, uncancalised discretion to 
the Court. Mr. Chairman you may 
see this'the court may in its discretion 
:from time to time'. The court does 
not even have to make a proper order, 
reasoned order, to ju3t1fy such enlar
gement from time to time of the 
period for the satisfaction of a decree. 

The distinction that I makp is, I 
think, valid. Here is a question of 
not merely a claim against the State 
but the decree against the State. Here 
is a clause which haJ been proved and 
accepted and yet that claim can be 
postponed in the first .place automati
cally by 3 months. It is not such a 
long time but in the second instance 
to an indefinite period of time. This, 
I submit, Mr. Chairman, i:3 wholly im
proper, illogical, irrational and it does 
not subserve any purpose at all. 

CHAIRMAN : I find the Lvw Cern
mission has not given any reasons for 
bringing forward. 

DR. L. M. SINGHVI : I looked an
xiously in the Report of the Law 
Commi3sion to find anything to per
suade me to see that there might be 
some reasoa and I see no reason to 
justify these provisoru of Section 82 
(3) as it exist-3 and much worse still 
the provisions of Section 82. I think 
that is where the Committee snould 
consider that such conferment of un
canalised jurisdiction is certainly not 
consistent and if Section 80 is lJmit
ted, Section 82 would be a lingering 
!lnomaly which this Committee shou1d 
oot permit. 
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SHRI TENNETI VISWANATHAM: 
May I ask you in what particular 
section where the suit is by or agoinst 
the Government, by or agaillst a 
Public Office; and then later it refers 
to decree only, 

SHRI L. M. SINGHVI : That is 
because when the -:;uit is filed hy the 
public officer, then the decree is pass
ed not against him personally but 
against the Government. 

SHRI TENNETI VISWANATHAM: 
But where the Public Officer is a 
plaintiff. 

DR. L. M. SINGHVI : I am !Dying 
about the decree passed ag-aimt tne 
Government or public officer. 

SHRI TENNETI VISWANATHAM: 
We want to understand the lang..Jo:~ge. 
What happens when the Government 
files the suit 'by or against' •he Guv
ernment? 

SHRI SYED AHMED : In a su.it by 
or agansit the Government, if a decree 
is against the Government. 

DR. L. M. SINGHVI : The s1tuadon 
is that when suits are filed aga~nst tne 
Government or public officers and de
crees are passed, Section 82 would 
apply. Even in a suit which iJ filed 
by the Government, a decree may be 
passed against the Governmem. 

Mr. Chairman, I would now make 
two-fold submission, so far as Clause 
17 concerning the provisions of Se~

tion 82 i·3 concerned. My first sub
mission is that so far as the prupos~d 
Section 82 and Clause 3 is concern~d. 
it is wholly unwarranted becau:;~ 
Clause 3 give3 to the court a dJscrc
tion from time to time to enlarge the 
period specified in Sub-Section 1, and 
that that provision is so obnoxwus 
that it should not be permitted to stay 
on the statute book. My second sub
mission is that so far as t.be period 
which is allowed in the first instance 
to the state is concerned, it is posibie 
to take two different views. One view 
is that some little time may be allow
ed to the Government to sati..s!y tne 



decree. Mr. Deshmukh, an Hcn'blc 
Member of this Committee refcrreJ 
to provisions in respect of notice 111 

other Act:>, and that there should also 
be notice in respect of giving timE: to 
public authorites some timeJ to satisfy 
a decree. My submission is that this 
is not necessary. If Section 82 15 not 
neceJsary, then certainly this would 
be inconsistent. But if that is k£pt, 
then the period should .be substanii.d
ly reduced to a month at the most in 
order to allow the Government to 
satisfy the decree. That submis:;iol'l I 
am making in the alternative-if the 
first suggestion does not commend it
self to the Committee. So far as 
Clause 13 b concerned, it is so obno
xious and it should not be allowed to 
stay on the Statute Book. So far as 
Clause 1 is concerned, either t1.~ 
Clause should go and no pa1 ticular 
time should be allowed to the Gov
ernment or if time is to be al!owed to 
the Government, it •:;hould be one 
month at the most. 
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SHRI SYED AHMED : I want to 
know one thing. A decree Is pas .. ed 
against a government official or gobv
ernment. He is given unde:o Sub
Section 1 three months to pay up the 
amount. He does not pay up the 
amount but on the expiry of three 
months he appears before the court 
and ask3 that he be given another 
three months time. Is the court under 
the present Law not empowered to 
give time even if Sub-Sectio!'l 3 is not 
there? 

DR. L. M. SINGHVI : I think that 
is a very pertinent question. The ob
noxious part in this provision is this 
that a special provision is being made 
in the first instance to allow Lhe cecree 
to remain suspended for three months 
automatically and in the second part 
to allow to make a special provision 
for decrees against a State and a 
court to make an order from time to 
time for an unlimited period of time. 
These two 1are obnoxiou3 parts. If 
the court is satisfied, then time may 
be given to them to satisfy Lle decr~e 
on certain conditions because, you will 
appreciate Mr. Chairman, that time 
is not given as a matter of right or 

course and it i:3 always give:t on cer
t~ir_t conditions. Therefore, this pro
VISion so far as Clause 3 is concern
ed, is wholly unwarranted and so far 
as Clame 1 is concerned, it effects an 
undue suspension of the decree. What 
should be done is to reduca the time 
even if the time is to be allowed. 

SHRI S. C. GAYAL: Dr. Singhvi, 
you had suggested that there should l:e 
no distinction between a citizen and a 
State. If this facility of retaining 
Sub-Section 2 is there, then that will 
be placing the state at a higher level 
than the citizen. Why should we re
tain tP,is Sub-Section 1 also because 
when !i decree is passed a~ainst a citi
zen, it .may be executed immediately 
after its pa-:;sing. ·Why shouH State 
be given some time. 

DR, i.. M. SANGHVI : I hav~ sub
mii.ted as a matter of fact that it 
should not be given as a matter of 
course. Particularly if . Section 89 is 
to be omitted, for a variey of reasons 
if would be inconsistent to retain a 
a similar principle in anoLher provi
sion on the Statute Book. I have 
submitted various alternative propo
sals also. 

SHRI SYED AHMED : Suppose a 
decree is passed against th~ Govern
ment of India. Before the amount is 
paid, all the formalitie3 have 'to be 
gone through. The decree has been 
passed against the Union of India 
and reported to the Department . or 
Ministry concerned. ' ' 

Don't you think that it takes office 
time to move the files? 

DR. L. M. SINGHVI: That is .pre
-cisely the reason why on this I wil:!t 
to join issue. Why should the law 
provide for thai? 

SHRI SYED AHMED: But time 
ought to be provided for· the depart
ments to complete formalities. 

DR. L. M. SINGHVI: By law how 
else are you to compel the office to 
move the files 'faster than is done? ' 

SHRI SYED AHMED: If a decree is 
passed, the property of the Govern
ment is atrached and that too with· 
out giving an opportunity to them. 



For this some time ought to be pro-
vided. · · 

DR. L. M. SINGHVI: The Civ:I 
Procedure. Code will take care of that 
and so faJ; as attachement of .govern
ment property is concerned 1 it is all 
regulated by other provisions. 

SHRl SYED AHMED: The court 
cannot do that even if an application 
is made in regard to the •attachement 
of the property. 

CHAIRMAN: The difficulty arises 
only in cases where a decree is passed 
against a governmt<!nt servant. He 
will have, to move the department 
stating that a decree has been passed 
against h'm, Then- the government 
must find out •a way. out: That will 
take time. Can't. ·we reduc~ this 
time? 

· DR. L. M. SINGHVI : How much 
time· is to be -kept? 

SHRI SYED AHMED: It takes time. 
· Don't you know how the files move 
in Government offices? 

DR. L. M. _SINGHVI: I do· know 
how the government functions. But 
I woulq not make that as a rt<!ason for 
a dilatory or a discriminatory provi
sion, to be put on . the statute book. 
That is not an ideal norm which the 
J~gislators would accept. 

CHAIRMAN: We might put. down 
.the period as two months which is 
smaller and reasonable within which 
government is appropriately inform
ed of it 

SHRI TENNETI VISWANATHAM: 
Suppose if it is a decree for a spe.ci
fied purpose; 1 then what is· this three 
months' period for? 

DR. L. M. SINGHVI: I have al
ready submitted an alternative if my 
matn suggestion· is not , acceptaole. 
.The Committee· might de~rmine in 
\ts own way . the reas-onableness of 
-time and provide a cert'ain time. So 
far . as Clause 3 is concerned it is 
wholly unnecessary. So far as 
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clause 1 is concerned, it can be 
omitted but, if it is sought to be con
tin-ued, then the period of t:me should 
be reduced since three months' time 
is too long ~ period. At the most it 
should be o:rua. month after the deci
sion of the decree. - My submissiOn is 
for omission of this clause. If this 
does not commend itself to the Com
mittee, I feel that the basi: reason for 
that is that Government takes t:me. 
One would understand that the gov
ernment takes time to a certain ex
tent. But one would not understand 
in accepting that as the bas:s or stan
dard or norm under the law. I know 
of cases where· the Government have 
taken very much longer than 4, 5 or 
10 years. I would expect that the 
Committee would come to its own 
conclusion as to the reasonableness of 
time. Unfortun'ately the tendency of 
the department is to delay things un
duly thereby causing undue hardship 
to the person. 

SHRI TENNETI VISWANATHAM: 
There was a case in the Hyderbad 
High Court fo rreinstatement of a 
government servant. The court's 
direction was that he should be re
instated. If there is a provision like 
this what is the point in having three 
or two or even one month? The whole 
thing is misconceived. How does it 
function? 

DR. L. M. SINGHVI: So far as the 
decree especi'ally with regard to the 
direction of the court is concerned, 
what happens is this. If it is a civil 
liability, the decree regarding a pro
perty becomes effuctive immediately. 
But there is always a certain time lag 
between the award of a decree and 
its execution. The point is whether 
you would permit tlie time lag to be 
1:0 elongated as to be unfair and un
reasonable? 

SHRI SHIV AJI RAO S. DESH
MUKEH: Hhatever may be the 
nature of the decree, if clause (3) is 
to beread with clause (1), then it 
will give almost an unlimitt<!d period 
to government because any officer 



against whom the decree attaching 
anything is :p'assed, he is bound to 
take the reasonable plea in the court 
to make the payment unless he has 
obtained the sanction of the higher 
authority. The higher authorities 
sometimes may take the plea that 
without th~ budget being passed, they 
won't be in a position to pay even the 
decreetal amount. The point made 
by the witness is to be well taken 
note. This period has- to be reduced 
if possible. 

CHAIRMAN:, We shall consider 
that when we take up clause ·by 
clause consideration of the Bill. , 

SHRI P. C. MITRA: Actually in 
every case it i3 not as if after the 
decree is passed immediately tho exe
cution is ordered. · If the court finds 
that there is a re•asonable ground then 
they would give time of. one month 
or so. On the government side they 
can also put a reasonable· argument 
that for this or that reason they want 
some more lime. No court will • . .re
fuse time on reasonable plea. There
fore I fee} that there should be no 
provision for retention of this clause. 
The government also should not get 
such privilege. 

CHAIRMAN: Anyway we. C'an dis'
cuss this point when we go through 
the clause by clause consideration 
stage of the Bill. We know the posi
tion of the witness. · 

DR. L. M. SINGHVI: Mr. Chair
man, I may submit that the court has 
the inherent jurisdiction to deal with 
a decree and its execution. There
fore, it is not really necessary to 
provide any special protection. As 
Shri Deshmukh pointed out, Sec. 82 
might be taken as •an indefinite char.:. 
ter for the prolongation of the period 
of execution of the decree. That is 
not necessary. Otherwise, of course, 
in the circumstances and the facts of 
the case, Government, just like any 
other litigant or any other party to 

an execution proceeding, may come 
forward with an application. The 
court m'ay or may not grant relief by 
this provision. 

CHAIRMAN: It was agreed that 
this should not be done; · 

DR. L. M. SINGHVI: What is rea.:. 
sonable time is the question. This 
agaln is being taken care of partly by 
the inherent jurisdiction of the court. 
But once the decree is passed it is for . . ' ' 

the court to give time :tor the exe-
cution of the decree.' l'fo difficulty 
woulc;l·. arise. in, , this regard.. If it is 
felt th~t some period sho·uld be allow
ed, I ~hink a month is not. a', long 
period · as . such. · There be 'a · , short 
period of time after a decree. . ,The 
first period is . the . period of suspen.:. 
sion. Claus~ 3 of course. requires 
government to go to the ~ourt and 
then to seek further· extension of 
~ime. But the. first period of three 
months .granted under claW;e (1) is 
a period of automatic suspension of 
the. decree,: : If the Committee comes 
to the conclusion after its delibera
tions that it would still prefer, t9 J;lrO~ 
vide a short period of time to goyern
ment during which it might execute 
the order of decree, two. ot; three 
months' period, is too long. It should 
be. shortened· to one month at the 
most. 

CHAIRMAN: Kindly pass· on . to 
the other matters. 

DR. SINGHVI: Another point I 
wanted to .make is in respect o'l 
Clause 50, at page 46. I wish to make 
two-fold submission in respect. of tht 
entire concept. of suits and appeals in 
forrr'-a pauper~~· In .a countrx . like 
O)-lrs, in a sense, a very large number 
of people are, in effect, "paupers' as 
they are unable to prooecute litiga
tion. I feel that both the Code· of 
Civil Procedure and the Code of· Cri
minal Procedure should make ample 
provisions to take care of the situa
tion in which a large number of 
people in this country often find 



themselves; namely, that they are un
able to prosecute their legitimate 
causes for want of resources. The 
whole concept of in forma pauperis, 
I think, needs to be radically revised 
in this country. It has already been 
revised, Mr. Chairman, in every coun
tries of the world. May I say, very 
briefly, that now the legal assistance 
and aid is considered a pre-requisite of 
the judicial proces:J in a large number 
of countries of the world ? Take for 
example the United States of 
America, which today is thought to 
be a very affluent country. Even the 
administ:t"ation of that country has 
been led to wage a programme which 
is known as the 'War on Poverty 
Programme'; or, more officially and 
formally this is known as the Office 
of the Economic Opportunity. The 
Office of Economic Opportunity soon 
after it was established found that the 
war on poverty cannot be W'aged un
less the common man in the country 
is armed with legal advice, with l.egal 
power and with legal capacity to pro
secute his causes. Therefore, it estab
lished a Legal Services Division as a 
part of the Office of Economic 
Opportunity in the country and legal 
services •are provided through the 
grants made from the public exche
quer. Very large amounts of funds 
have been made available in the 
United States for providing legal ser
vices to the poor and to the indigent 
and to those who on their own cannot 
afford to prosecute their causes in 
courts of law. Unfortunately, while 
we have given ourselves the entire 
apvaratus of the rule of law, where 
we have established fundamental 
freedoms, and rightly so, yet we 
have not thought of providing a 
modicum of legal service to the com
mon citizen. I am not mentioning 
this as an emotional factor for con
sideration by this committee; I men
tion this as a very practical consi
leration beC'a1.1se this committee is 
entrusted with the task of amending 
the Code of Civil Procedure. I sub
mit that the Committee should seri
ously consider revising the whole 

148 

concept, the extent to which ass:st
ance should be available to a person 
who is indigent. 

The whole point is this. Even in 
countries like Sweden and the U.S.A., 
with the highest standard of living 
~nd which have the highes' per capita 
mcome, a great deal of stress is !'aid 
on the availability of assistance, both 
legal and otherwise, for those who 
cannot afford these things, who do not 
have the capacity to prosecute their 
just causes. The concept is there 
even in our Code of Civil Procedure 
but that· concept is a 19th Centur; 
concept. This is a concept of charity 
of doling out something to ~ poor 
man who has nothing of his own. This 
concept is wholly out of tune. I would 
respectfully submit that there is no 
use finding fault with the legal sys
tem. After all, this is a !ega} system 
which is based on the objective of 
providing a fair, equitable deal t~ the 
citizens. This system cannot succeed 
when a very large number of people 
in this country, a very large section 
of our population, is unable to ~rti
culate its grievances and carry them 
to the courts, when necessary. That. 
it appears to me, is wholly out of 
tune with the premises on which the 
whole programme of social transfor
mation is based. This is a 19th cen
tury concept and should be revised. 

Having said this, I would also like 
to mention th'at it is not merely the 
pauper to whom assistance shoula be 
given but it is the man who has not 
sufficient wherewithal, to whom oassis
taJlce should be given. Not only 
should the word "pauper" go, but the 
concept behind it should also go. It 
should be the concept of one's capa
city. If a litigant does not have the 
capacity to pay for litigation, it is the 
duty of the State to provide him with 
'a measure of assistance; it is also the 
duty of the legal profession to pro
vide him with a measure of assistance. 
I think it is necessary for us, particu
larly while considering amendment of 



the Code of Civil Procedure, parti
cularly in relation to cl. 50, to first 
jettison this word "pauper" and put 
in its place the concept of providing 
assistance to a person who does not 
have the caP'acity to pay for prosecut
ing his just cause. We have to bring 
into this question the twin tests of 
merit and need. Full or partial assis
tance should be available to him ac
cording to the need a subject to merit 
at least on the trial s .age if not at the 
appell•ate stage also. 

There I realise the argument would 
immediately be raised that it takes a 
tremendous amount of money to 
underwrite legal aid _ for the whole 
country. I do not think so. Already 
you are providing for vaiving court 
fees under certain circumstances. 
What is needed is an enlargement of 
this concept a little to see th'at a per
son who is unable to prosecute his 
just cause is armed with a remedy
and this can arise in all kinds of fields, 
whether h is between tenants and 
landlords, or in relation to untoucha
bility offences or anything else. '1:he 
point is whether you are prepared to 
enable the disinherited, the disposses
sed, the poor man, to prosecute reme
dies under the law I consider this to 
be an essential pre-condition to the 
success of the legal system. Therefore, 
cl. 50 should be wholly re-written 1\~·,;t 
to redefine the concept on the basi> of 
merit and need, then to waive the 
court 'fees and also provide for other 
expenditure incidental to litigation; 
including a provision for legal ser
vices on a certain basic scale of pay
ments. I am sure the legal .profession 
would be more than gl'ad to join in 
the task of providing this essential 
social service. This is the time and 
place for this matter to be reviewed 
and considered from a very funda
mental angle. 

If any further assistance in this 
matter is needed, I would be prepared 
to send material to the Committee or 
submit a brief memonmdum or even 
supply a draft, once the principles are 

149 

settled on the basis of the submissions 
I have already made. Once the con
cept has been changed, it would be 
easy to draft new and more progres
sive, more sensible and more just pro-

. visions which would be in keeping with 
the postulates of our legal system. 
A country like America has done it, 
It is not as if this is a kind of nationali
sation of the legal profession. It is 
providing an essential legal service to 
meet out justice as .between one citizen 
and another or as between a citi'len 
and the State. In this view, cl. 5~ 
should be recast lock, stock and barrel. 

CHAIRMAN: What should be the 
criteri:on for the assistance? 

DR. L. M. SINGHVI: I have men· 
tioned two basic determinants, merit 
and then need.' 

First, there should be a prima faciE 
inquiry into the merit of the cause 
If it is frivolous, U it is wholly inde· 
fensible, he does not require assistancE 
of the type I am speaking of. The 
second is need. What is his capacity~ 
While some provision is being madE 
now, where reference i:3 made to thE 
total assets being, worth Rs. 1,000 if : 
may say so, this is nothing bu1 
window-dressing, Assistance hal 
alw'ays ~o be related to the kind o 
c'Onditions in which we live. A tota· 
picture should be evolved, some kine 
of economic formula might be evolvec 
and you should prescribe either 
flat amount of money that he has OJ 

a C'ombination of assets which are nol 
disposable and income which he has 
Let us say a man earns Rs. 100 pel 
month and has assets worth Rs. 100( 
in the form of a small hut. Merel: 
because he has a hut and Rs. 120( 
annual income, you throw him out 
Do you think that this man does no 
deserve your consideration? Is h• 
not entitled to justice? I think thi 
has to be considered. 

On the question of need, severa 
factors would have to be laid dowJ 
and an authority or procedure ha 



to be devised for determining ques
tions of need. By. and large, discre
tion should be left to the judges, or 
the legal profession and the judiciary, 
to consider th.is and evolve a criterion. 

Any figure I might now suggest 
\vould be arbitrary-figures · are al
ways." in' the uttimate analysis, arbi
trary. I . But' I would say that this .is 
not a basis on which assistance should 
be refused. 

There is no prov1s10n here in the 
Bill for assistance other than waiving 
of court fees. Much more assistance is 
required for prosecuting a caurse. 
There is the expenditure of lawyer's 
fee, printing cust and other things. 
You cannot have democracy or the 
rule of law on the che'ap. We hiwe 
been trying· to do that, but it is not 
possible. Unless you 1 provide this 
basic service to the citizen, you cannut 
have a proper functioning of the rule 
of ·law. · 

CHAIRMAN: , ,W"ould you suggest 
it ~s the· duty of the. State, as in cri
minal" .cases, murder ·cases, to under
take this at the cost. of the State? 

I ' • 

DR. L. M. SI'NGRVt: In capital 
sentence cases it is there. I. may say 
that the taw Commissi'On is now 
seriously considering that in the' code 
of Crimina] Procedure there should 
be a greater enlargement of the avc~il
-able legal services to the accused. At 
this stage, it 'is in the informal stage. 
they are considering that legal se..rvice 
should be available to the accused at 
much more than the capital sentence 
level. A1 a matter of fact, this is, 
{:!qually important in civi~ cases be
cause there too the need for justice 
is equally fundamental. 

CHAIRMAN: That depends on 
whether lawyers would agree to do it 
without charging any fee. If · .. '"tey 
are not, money has to come from 
s·omewhere. Would you say ihat it 
should be the duty of the State to do 
this? 

DR. L. M. SINGHVI: I would make 
two submissions on this. It is the 
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duty of the State to provide these 
services. I think it is also the duty 
oi the legal professi·on to contribut~ 
to -these services in su~h measure as 
they can. Those who say that the legal 
profession shauld entirely take this 
responsibility on itself are, I think, 
a little unfair. Lawyers are citizens 
and pay taxes. • It is for the State to 
provide the services. But tliat apart, 
I think the legal professiun has a tradi· 
tion and because they ha~e certain 
privileges by virtue of belonging to a 
noble profession, they should also join 
in contributing to this service. These 
services .2hould be provided jointly 
by the State and the legal profession: 

May I also say that the state which 
makes a· profit on the basis of heavy 
court fees is particularly obliged t0 
render some of these services, at least 
to the extent .of spending the muney 
it takes on this account on these ser
vices? . 

CHAIRMAN: I do not know know 
whether the< State Governments would 
accept this .fact that they are making 
money out of this administratiun. 

DR. L. M. SINGHVI: This is the 
finding of the Law Commission and I 
think in most States it is possible to 
identify, if I may say so, the litigation 
surpluses. There are litigation sur
pluses which are identifiable. 

SHRI SHRI CHAND GOYAL: I 
want to make one 'Observation regard
ing providing legal aid in capital 
. sentence cases. There, the position is 
that lawyers who have not got much 
work, who are new to Bar and who 
do not really possess the capacity to 
discharge their duties towards their 
clients, are entrusted with these .cases. 
So long as the client doe:; not get the 
lawyer of his own choice, no pr::;pcr 
service is being rendered to him. 
What have you to say? When they 
are not forthcoming, in criminal cases, 
do you expect that lawyers would be 
forthcoming to give free legal aid in 
civil cases? 



DR. L. M. SINGHVI: I submit it is 
basically wrong to expect the legal 
profession to provide the servi~es 

entirely without any charge-for two 
reasons . One is that the nexus of 
money is a regulator Of standards. 
The client is entitled to expect a c~r
tain quality of services from his 
Counsel. If you put a novice in the 
profession without experience who 
might come forward to helo him he 
would need supervision. oi co~rse, 
they will be learning their profession, 
but it will be at the cost "Of the client. 
The law students and new lawyers 
should be used under supervision? I 
submit that a reduced scale of C(J:rr.

pensation should be devised for the· 
lawyers which should be paid at the 
direction of the court. I think it is 
only fair that a properly trained and 
experienced lawyer, not necessarily 
a man on the top of the legal pro
fession, is provided in these cases. 

CHAIRMAN: That is what I asked 
you. You want this service to be 
provided at Government expense ? 

DR. L. M. SINGHVI: Yes. That is 
what I submit, the legal profes!!ton 
by agreeing to a reduced scale of feec; 
for them in these assisted or aided 
cases and the State by paying at lea·1t 
at this reduced scale of fees should 
join in providing legal assistance .. 

CHAIRMAN: How this thing should 
be arrang.ed is another matter. 'l'he 
only question is whether in civil 
matters also you want the State to 
undertake to pay the lawyers a fee 
which it pays in murder cases. 

DR. L. M. SINGHVI: No. I am speak 
ing of cases where a person is able 
to show the merit of his cause and 
his incapacity to prosecute the case. 
The payments would be on a reduced 
scale. 

CHAIRMAN: In the criminal side 
also it is not necessary that the 
Government should provide in every 
case. If the client himself is prepared 
to engage a lawyer, he can do so, and 
the question does not arise. There is 
one thing-legal aid to the poor is a 
State subject. Can it be provided 
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under this Code? 

DR. L. M: SINGHVI: My submission 
is that this is a problem which has real
ly caused considerable difficulty. Wh<!n 
I was a member. of Lok· Sabha, I 
happened to raise this question se
veral times on the floor of the House 
and naturally the ·Law Minister said 
that while he is prepared to help and 
is very much interested in· helping, 
he cannot persuade the State Govern
ments to .come forward and join • in 
thi:l massive effort .. It is true that 
legal aid is a state subject. If the 
Committee finds that it cannot :make 
any provision in' the Code of Civil 
Procedure, ·then, of course, it will 
have to bring the matter to the atten• 
tion of the Lok Sabha and the llajya 
Sabha and let the matter rest there. 
My submission is that while you are 
embarking on amending the Code "Of 
Civil Procedure and when you' : are 
raising the limit e.g., when ;YOU are 
changing the definition of ' 'Pauper' 
and changing: the limit, you· are also 
to an extent interfering in a matter 
which is in the State List because 
court fees is a maher within the 
S,ate subject. The ·matter is not free 
from doubt. I submit and I would 
suggest that the matter be examined 
from this point of view; If you: like, 
I would examine it myself and let 
the Committee know. The Comm1ti;:!t 
can also have it examined whether 
it is possible to make a provision in 
the Code of Civil Procedure. It seems 
to me that it is possible. It is· germane 
to the amendment nf Civil Procadure: 
If it is a part of"the Civil Procedure, 
I do not think that the State can ad
vance the plea that 1egai aid is a State 
subject. I think it can be done even in 
the present scheme of distribution of 
'uoneu!wexa ue ' uo ;n · 'lns: ·s.ra...v.od 
it is found that it cannot· be done by 
means of an amendment of the Civil 
Procedure Code, then the matter 
should be brought to the attenti'on 
of the Parliament and this Committee 
would be doing a great service to the 
nation by bringing this matter to the 
attention of Parliament in case it is 
unable to recast the provision in res
pect of in forma pauperis 



CHAIRMAN : I am looking at it 
not from that point of view but from 
the point of view of Sec. 50. In what 

· way can we make it easier fur the 
courts to decide that ihis can is 
unable to pay, What sho11lrl be the 
criterion? 

DR. L. M. SINGHVI: Merit of J'.is 
case and his lack of capacity even 
by accepting one part of my submis
sion, you would be helping those 
who do not have the capacity to pro
secute their causes, namely by 
enlarging the area and the definition 
of the word 'pauper'-which worrl I 
do not like-enabling many more 
people to qualify for getting at least 
some help from the State. Even that 
would go a long way, I submit, Mr. 
Chairman, in relieving the rigours and 
incubus of the existing system. 

SHRI RANDHIR SINGlJ : Mr. 
Singhvi has said about provision in 
the Civil Procedure Code. Yl)u see 
that in rural areas there is a lot of 
litigation, lot of revenue cases, 
litigation between landlord end 
tenant and ejectments are there. 
People who are absolutely landless 
tenants and people who hardly make 
both ends meet are there. 

CHAIRMAN: We are not t::1iking 
about that. 

SHRI RANDHIR SINGH : I am 
putting a question specificaiiy about 
revenue cases. Canal cases are also 
there. There are alsQ industri<1l .{Hs
putes. They are also tried by courts. 
70 pQr cent of these cases are on 
revenue side and canal side. Don't 
you think that a provision shoulJ be 
maqe that lawyers and Bar ur-socia
tions should come forward to render 
assistance in such cases ? Con you 
give some concrete suggestions ? Here 
what should be the standard 1aid 
down ? You say it should be o:1 the 
merits of the case. First an inquiry 
has to be made. In a country like 
ours where 85 per cent of the I>OP~Jla
tion consists of 'backward people and 
Harijans what concrete s.1ggestions 
can you make ? Would :.·ou kimlly 
give us an idea of the stanclarrl which 
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should be adopted in the spe<'i.<tl con
ditions in India, speciaiiy in the rural 
areas2 There are landless peasants, 
small peasants hQlding less than 'One 
hectare. Eighty per cent of the 
people own l't'!ss than an hectare. Can 
you put forward some specifi;:: schemPs 
which this committee could consider, 
not only for Civil cases but for cases 
of other denominations also ? 

CHAIR~ : This matter is out
side the scope of this Committee. 

CHAUDHURI RANDHIR SINGH: 
In many cases the C.P.C. applies 

CHAIRMAN: I don't deny. But I 
think it will be a little wrong for us 
to take any evidence on this point. 

CHAUDHURI RANDHIR SINGH: 
I am talking about revenue courts. 
How can you say that it is irrelevant? 
If you go exactly by the C.P.C., you 
will get 5 per cent cases. 

CHAIRMAN: Can we make any 
recommendation in this Bill abo'.lt 
these cases ? 

As far as I understand, Dr. Smghvi 
says that if we fix the limit a buve 
1000 to any figure, it will be arbi
trary. 

CHAUDHURY RANDHIR SINGH : 
With all respect, I am not com·inced. 
I am sorry that you have not au1e to 
follow my question. The!"e are 
revenue cases and there are canal 
cases also. They are also covered 
by the C.P.C:. He is asking about 
civil matters. Revenue case-:; are not 
civil cases. 

CHAIRMAN : Therefore, the Com
mittee is not competent to decid~. 

SHRI SHRI CHAND GOYAL : Let 
us have Dr. Singhvi's views whether 
those cases can be helped. 

DR. SINGHVI : All I would say, 
Mr. Chairman, is that to the extent 
the revenue cases and other cases an: 
covered by the Civil Procedure Code, 
naturally any change you make here 
would cover it. 

CHAUDHURI RANDHIR SINGH: 
I am talking about rural cases-land 
revenue cases-and these courts deal 
with canal water cases. 



DR. SINGHVI : There i.~ n Vl·ry 
large chunk of litigatio'l which w1ll 
not be affected even by •.he change 
that you may make in th~ Civil Pro
cedure Code. Unfortunately, as the 
position obtains today, :my change in 
Clause 50 would not, as the h•m. 
Member points out, necessarily cover 
all cases of revenue and ether indu
strial disputes cases. There the neen 
for legal aid is as greater as in the 
urban cases. But the point is that you 
can do it in two ways. If you want 
to make changes only in the Code of 
Civil Procedure, only in so f:1r as 
Clause 50 goes, the scope would have 
to be limited, that is to say, in the 
first place, limited because somebody 
might raise the objection that legal 
aid is on the State List. and not on 
the Central List or Concurrent List. 
Secondly, it will be li:niteci. 'l:;y the 
scope of the Act itseH. The other 
supplementary as well as alternative 
way of doing it is that either this 
committee should recommend that so 
far as this particular chapter of the 
Code of Civil Procecure is concerq~d 
it should be taken out from here ahd 
an Act should be made by Parliam~nt 
with the concurrence of the States, 
'Or by passing a resolution in the 
Council of States, because Mr. Chair
man, then the problem that you 
pointed out earlier, would come up 
directly in the senose that nobody 
would say that legil a:I is q State 
subject, and not a c~ntral subject 
and the Parliament is not competent 
to enact legislation. 

My submissiOn is this that so far 
as the changes in this Code of C1vil 
Procedure are Cf)nt·ernP,l, they would 
create a climate. They may not help 
all those ca~es o! which the h·m. 
Member spoke -:nJ wl,ich are them
selves extremely imp •rh.nt because 
they really ~once~,, the people who 
need these .;er~·(t·e3 mCJst. For ttem, 

· I suppose, S'O far as these changes in 
the Civil Prucedun~ are concerned, it 
would create a so1·t . of climate f"r 
assisting them at;.;o a•1d then. I think, 
a pressure wo·Jid dev~hp in the 
country which would also enable 
them to benefit. A beginning has to 
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re made ~o:!u:.wl er'.!. The point i.s 
to create a certain clirr.ate. That is 
my submission. But Sll .'ar a~ the Code 
of Civil Procedure is concerned, its 
ambit would neces::arily he limited. 

CHAIRMAN: It is a little out of 
our jurisdiction til make this recom
mendation. 

SHRI SHRI CHAND GOYAl .. : We 
want to understanci. the legal position. 
For instance, tak~ revenue cases. 
Would the provisions of the amended 
C.P.C. govern those cases? We want 
to understand that. 

DR. ·siNGHVI : That was pointed 
out !by the bon. Member that to many 
of th~ revenue proceP.:'Iings the pro
visions of the Code of Civil Procedure 
are made applicable. J f they are 
made applicable, then, of course, it 
will apply in full. But if they a1·e 
not made applicable then it will not 
apply. I do not k11cw what t:he 
position in each State is. 

CH. RANDHIR SINGH: With aU 
humulity, let me put what. I feel, Sir, 
I am giving you my practical diffic\,\1• 
ties in villages. 90 per ce'lt of the 
cases are in revenue courts. 95 pi!r 
cent of the people arP. very poor 
peasants. You say thnt thE' benefits 
of this Committee should go to ouly 
5 per cent. I want your assi:;ta 1ce 
to find a via media as to how C.P.C. 
provisions may be made available to 
the po'or people also. You know the 
subject. You tell us in what manner 
we can make recommendation-;. 
There is no use of making such re
commendations to only 5 per cent of 
people. 

CHAIRMAN : Move n res(Jlutlon in 
the House. 

CH. RANDHIR SINGH: Unfor
tunately you say th3t thi:> is not the 
function of this Committee. But it 
is the function of this Committee. 

DR. L. M. SINGHVI: My submis
sion is, Mr. Chairman, that ·so far as 
Cl. 50 is concerned, this Committee 
has undoubted jurisdiction. So far as 
the other very large to<ly of ca:;Ps is 
concerned, I am sug~estm~ that t:nis 
Commifte,a is entitleJ. to draw the 



attention of the Hou.;~ of Parharn~nt 
to the need for prov.d:ng ful! ar,d 
comprehensive system of le,:pl aid :1nd 
advice. As a matter of fnct it is con
tained in the Rules of pl."ocedure of 
Lok Sabha and I am sure they ~re 
similarly contained i:1 Hajya Sabha 
Rules. The Comm1tt<:!e is wtitled to 
bring matters arising out of its work 
to the attention of th~ Parliament. 
That is what can be dtr!.e s,1 th?t a 
comprehensive legal ::oil s:;~tem is 
evolved by the Government ?11 con
sultation with the State Govern·· 
ments, by means of a spe.:ial rult· o:r 
otherwise. That can be done to C'Over 
the larger or which falls outside the 
ambit of the C.P.C. a!l~. wmch is also 
very important to c.Jver. 

CHAIRMAN: Personally I doubt if 
we can make such .1 sugge;;~H,n. But 
we will examine. 

DR. L. M. SINGHVI: There is the 
express provision in the l ok Sabha 
Rules of procedure nn'l conduct 0f 
business that a Committee is entitled 
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to draw the "attention of the House on 
any matter arising ollt: .. r its work. 
And it is under that Lbnket prr,visior 
that this Committee would be en
titled to draw the attenti'on. 

CHAIRMAN: We will ex'lmine t;,at 
point of view. 

We have taken .'Nllr v:J.!uable time. 
But all the same, as Ia:- :..> 1 am con
cerned, there are vari::ms matt~rs upon 
which I have to tak~ your opinbn 
and views. I do not know if it ~ ;ll be 
possible to spare ~··wr ttme a~ ·:n. 

DR. L. M. SINGHVI: Certainly, 
It will be my duty and ~ C•msHJer 1t a 
privilege to contrio~te in whatever 
humble way I can to the work of a 
Committee of Par1i.vr.cnt. I am very 
grateful to you ann th=: Members ;, r 
having been so pati~nt at:d for 1-taving 
given me the opportLJni!y 

CHAIRMAN: I ll!'l obli~e·l for 
saying that we ne~d you! hc~Jp af,ai:l. 
Thank you very .-ruc!1. 

(The witness withdrew) 
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(The witness Shri R. C. Kar and 
Shri P. K. Sen were called in). 

CHAIRMAN: We did not receive 
any comments from you beforehand. 
Therefore, I will request you, first of 
all, to give your general views about 
the amendments of the Civil Proce
dure. Please also let us know about 
the difficulties particularly felt by the 
members . of the Bar and how they 
should be remedied. 

SHRI SEN: We could not send 
comments because we did not get all 
these things earlier. However we 
shall make our oral submi9sion' about 
the general theme of the amendment. 
It is necessary that there should be 
some improvements and we shall try 
to make some sugge-stions. I will put 
our suggestions section-wise as in the 
draft Bill. Here you have sought to 
make clause (17} of section 2. You 
will find there instead of the Indian 
Civil Service the ' All-India Service 
only has been substituted. My sugges
tion is the State Government Service 
be also included. Members of the 
State Government Service may also 
be incuded. We want to add that the 
State Gdvernment Service should be 
there. 

CHAIRMAN: You mean to say there 
will be States also? 
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SHRI SEN: Apart from the lAS 
cadre, there are Government officers 
in every State. They have to be in
cluded. They cannot be included un
less you put like that. 

CHAIRMAN: And should be in•ser
ted there. 

SHRI SEN: And/or should be in
serted there. 

Then kindly refer to section 8 of the 
Civil Procedure Code. In the proviso 
there are High Courts of Judicature 
Fort William, Madras and Bombay. 
Their names have been changed. So 
similar changes may be made. 

Then, Sir, my suggestion is about 
s~ction 7 of the Bill. In section 7 it 
has been proposed for section 25 of 

the pr:ncipal Act, the following section 
shall be substituted, namely:-Here this 
b a very salient provision and I am 
very happy, because of this. Nowa
days Criminal Procedure Code has 
been amended. We sometimes feel 
difficulty. For instance, there are a 
number of cases in the High Court, 
Calcutta and for some cases there is 
no provision where it can be trans
ferred. So it seems this provision has 
been omitted. There are centrally 
administered areas and -they should 
also be included. 

In India we have so many States 
and some Centrally administered 
areas. The Centrally administered 
areas should be also included within 
this. 

Then in sub-section ( 4) the penalty 
seems to be too heavy. We suggest 
that it should be reduced from Rs.2000 
to Rs. 1000. Let there be some com
pensation but it should not be as 
high as that. 

CHAIRMAN: Do· you say that the 
figure of Rs. 2000 is high? 

SHRI SEN: Yes, Sir. After all, 
costs are are not treated as penalty as 
we find in criminal cases, there should 
be some sort of compensation and let 
it be Rs. 1000. 

CHAIRMAN: But the other party 
will be put to expenses which might 
be as high as Rs. 2000 and naturally 
that figure has been suggested. 

SHRI SEN: I am sorry, Sir. I have 
overlooked the wording of the clause. 
The expre-ssion 'not exceeding' is there 
and so 'not exceeding Rs. 2000, is all 
right. No change is necessary. 

Then, Sir, in section 35A (clause 8 
of the Bill) you have proposed to 
amend section 35A and thereby you 
have sought to increase the penalty 
from Rs. 1000 to Rs. 2000. '!dy sub
mission is that let it remain, there is 
no need for any change. 

CHAIRMAN: The change has been 
suggested becam>e of the fact that the 
value of money has gone down and so 



it has been thought proper to increase 
the figure from Rs. 1000 to Rs. 2000. 

SHRI SEN:. Any way, that is a 
minor matter, I do not want to take 
up your valuable time over this. 

Then, Sir, I come to clause 13. In 
sub-clause (b) it is said th~t all ques
tions relating to the delivery of pos
session of such property, etc. etc. Our 
submission that the words 'sale and' 
be added before the word 'delivery'. 

Then, Sir, regarding clau•.>e 14, it re
fers to section 58 which speaks for 
detention in civil prison. Now, Sir, 
t•Jday in free India our liberty is much 
more valuable than it used to be con
s7dered before. In the Bill the decre
tal amount for six months' imprison
ment has been raised from Rs. 50 to 
Rs. 200. The amount of Rs. 200 for 
six months' imprisonment seems to be 
tqo heavy. In our opinion the decre
tal amount for six months' imprison
ment should not be leo.>s than Rs1 !00 
and so for the words "two hundred 
rupees", please put in "one thousand 
rupees".-

SHRI B. N. ANTANI: May I know 
the justification of your suggestion? ' 

' ' 
SHRI SEN: Here the provision i•3 

that a man will be sent to jail for a 
decretal amount of Rs. 200. Sir, today 
our liberty is much more than it was 
before. The amount of Rs. 200 seems 
to be too heavy an amount of decree 
for a person to be sent to jail for six 
months. Therefore, for six months' 
imprisonment, let the decree be at 
least for Rs. 1000. 

SHRI R. L. JAIN: You don't wan! 
to retain imprisonment? 

SHRI SEN: Yes we want to retain 
it. I do not want to object to deten
tion because there are provisos added 
to it so that a man, under the existing 
Act, can be sent to jail. But there are 
cases where a man has the mean•3 to 
pay and yet he will not pay. 

CHAIRMAN: In the principal Act, 
the provision is that a person shall be 
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detained, where the d~ree is for Rs. 50 
and it relates to 6 months' imprison
ment. In the Bill the amount is being 
rais:d to Rs. 200. . , 

SHRI SEN: My suggestion is that 
instead of Rs. 200 it should be Rs. 1000. 
For smallEr .periods, that is, for six 

'weeks' imprisonment, the amount as in 
the Act is all right but for six months' 
-imprisonment the· decree should be at 
least of Rs. 1000. In any other case, · 
even for Rs; 5 decree there may be im
prisonment for 6 weeks. That is in 
sub-Clause (b). That is not being al
tered.· But there must not be impri
sonment for 6 months if the decree is 
below Rs. · 1,000. 

- We next come to clause 15. in the 
proviso the expression· used is "entire 
portion and .part of such portion" I 
have not been able to follow thi•3 pro
viso. ' I would like to ·put some other 
expression. 

. CHAIRMAN: , It is liable to attach
ment. Where do you want the change 
. to be made? - Do you want tha't the 
entire portion should be changed? 

SHRI SEN: It may be "entire atta
chable portion". 

CHAIRMAN: The expression used 
is "the entire portion or any, part o! 
su~h portion which is liable to attach
ment". The word•s are there. 

SHRI SEN: Now I ~orne to clause 
26. It relates to section; 145. it speak• 
of enforcement of security. It is pro
posed here . that for the words "has 
become liablE: as surety" the words 
"has furnished sec-urity", shall be sub
stituted. That will create confusion. 
It is the party who furnishe-3 security. 
Surety does not furnish any security. 
This suggested change is not proper. 
The old expression should not be 
changed. . It should be re,tained. 

Let us take up clause 34. Here 
Order IX is sought to be amended. 
I have nothing to say about what is 
stated in page 22. · On top of page 23, 
rule 5 is sought to be amended.' I 



would like to add something here. 
This rule 5 of Order IX is very good 

· no doubt for expedition of proceed
ings. But from my experience in the 
Original Side of the High Court I 
have found, somethimes, it works dan
gerously. In the Original Side service 
d~tes are not fixed as in subordinate 
courts. Sometimes it appears that 

·.Sheri has returned to the Registrar 
and three months have expired and a 
valuable suit is lost. I would, there· 

. fore, suggest that the expression "with

. in the said period" should be omitted, 

. so that court may have power in a fit 
_case to do justice. As the fiile stands 
now, the court is powerless because 
the court has no power to extend the 
time. Instead of three months if the 
period is for two months I have no 
grievance but let the court have some 
power to grant relief in fit cases even 
if the application is made after the 
period of the time limit. So far as the 
Original Side of the High Court at 
Calcutta is concerned hundreds of 
suits have been lost in this way. The 
Court says that it is powerless. In a 
subordinate court at a gap of one month 
date is fixed. Records are kept by the 
lawyers and the court but it is not so 
jn the Original Side. Here once a suit 
is filed a writ is issued and it is sent to 
the Sheriff which is another depart
'ment independent of the Registrar's 
office and it is not possible for the 
clients to have day to day information. 
My client may be bed-ridden and I 
cannot have any instruction from him. 
By the time the summons returns 
unserved and unless I cannot have any 
instruction from my client I cannot 
make any application. So the court 
becomes powerless in such cases. What 
I suggest is that some power must be 
given to courts to grant relief in a 
fit case. 

SHRI P. N. SOLANKI: 
meet the obligation? 

How to 

SHRI SEN: Let us use the expres
sion as given in section 5. The court 
may for sufficient cause entertain the 
application after that period .. 
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Now, Sir, I may come to page 48 of 
the Bill. Before clause 52 whereby 
Order 38 is sought to be amended 1 
want to make some provi•.>ion regard
ing Order 37. You will find that Order 
37, as it stands today, is applicable to 
High Courts and specific courts but 
not to all courts. Let it apply to all 
courts. Why should there be distin
ction or discrimination. Let it be 
amended. 

MR. CHAIRMAN: It is for the 
Government to decide. The Commit
tee will deal only with such portions 
and sections as are being amended 
under the Bill. 

SHRI SEN: Rule 1 of order 37 
should be amended so that it applieo.; 
to all courts. Let all courts decide 
such suits in a summary way. Why 
should there be distinction or discri
mination between "A" court and a 
"B" court. A •.;ub-ordinate judge has 
unlimited pecuniary jurisdiction. He 
decides all cases. So, why should 
there be any restriction. 

Sir, let us go back to clause 21 at 
page 8. Here section 102 has been 
sought to be amended. In addition, 
Sir, we have a broad question before 
us and that is this. In cages of 20 
thousand and above an appeal lies to 
the Supreme Court. In those cases 
what happens is that there 'are 'four 
appeals in between the first trial and 
the final appeal. In those cases where 
appeal lies generally to the Supreme 
Court let there be no second appeal 
at all. Our suggestion is that let there 
re two appeals in every case and not 
more than that. But in cases which 
are not to go to the Supreme Court 
Let there be one trial and 2 appeals, 
value whereof is above 20 thousand 
a second appeal may be prohibited. 
Let there be one trial and 2 appeals, 
and not more th•an that, and section 
102 may be suitably amended. 

CHAIRMAN: You want to shut off 
S'Zcond appeal-is that your intention? 

SHRI SEN: In cases where ordi
narily appeal lies to the Supreme 



Court there is no need of second 
appeal to the High Court. 'fhis situ
atiOn was not therebefore because the 
District Judges had limited power of 
hearing appt'als and now in every 
State power is given to District J·udges 
upto 50 thousand and naturally thtre 
will be a large number of cases where 
there must be 4 appeals unless second 
appeal is intended by amending sec. 
102. Formerly there was no occasion 
for this because only the other day 
upto 5 thousand rupees the first •ap
peal lay to the High Court. So, 
second appeal naturallx came ,iJpto 5 
thousand which has no chance of go
ing to Supreme Court. But today 
everywhere the District Judges have 
been given power to hear appeals of 
larger amount and so let there be no 
second appe'al. I have no more sug
gestion, Sir. 
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SHRI KAR: My friend has gene
rally covered our points in this res
pect but I am concentrating on one 
point and that is clause 5 of the bill 
where it is intended to introdu~·'sec. 
21 regarding finality of a decision and 
it is a move in the right direction, bu~ 
it is very limited in its operation be
cause the section has drafted wants 
only a finality only when 'a suit has 
been disposed of and no attack be 
made on the ground as to the wrong 
place where the suit was decided. I 
want to say that apart from the ques
tion of objection as to the place of 
suiting or the physical jurisdiction it 
should be more broad-based and the 
•amendment should cover by deleting 
the words 'as to the place of suing 
and introducing or on any grounds 
whatsoever except when it is attack
ed on the ground that it is a nullity'. 
Sir, my object in stressing this- point 
is this that a crop of legislation on 
many occasions come up on the 
grounds which generally attack a 
decree or jurisdiction of a court aP'art 
from the quest;on of want of territo
rial jurisdiction like a Judge who has 
dec:ided a suit where he has jurisdic-

, tion upto 1o thousand but he has dis
posed of a 'case of 12 thousand. So, 

what I say is that where there is no 
inherent lack of jurisdiction in a court 
to decide a case but bec'ause of these 
technicalities that an attack becomes 
possible why are you introducing this 
amendment. You are restricLing to a 
place of suing as being the only ground 
which can set at rest the disputes 
between the parties. 

CHAIRMAN: In adition to place 
of suing you want on the gro,und of 
valu•ation? 

SH~I KAR: Unless it is an inher~nt 
lack pf jurisd..i.ction. which. makes a 
decision of a , court a nullity,, makes 
all other decisions binding on the par
Lies unless they are going up by way 
of appe'al ar revision because suppos
ing today a decision has taken place 
on the basis of which decree I have 
purchased a property 'from you for a 
'Iakh of rupees but somebody comes 
and says that no, it was not good 
because of this, that and other. De
cisions of court have generally divided· 
the jurisdiction of courts in two ways 
--one is inherent lack of jurisdiction. 
If that is taken place of course a de
cision is a nullity ahd nobody can by 
even consent or concurrence or by 
even legislation that inherent lack of 
jurisdiction which renders a decision 
a nullity make it a good one. But 
when it is not an inherent lack of 
jur:sdiction but want of jurisdiction 
for technic'alities like what has been 
attacked here, I suggest and subm 
that you should take into considera
tion for the purpose of finality of liti
gation that such decision, if it is not 
that cannot be attacked on the ground 
of nullity it cannot be attacked at all. 
I am suggesting th'at the words 'second 
place of suing' should be substituted 
by the word, 'on any ground whatso
ever except where it is attacked on 
the ground that it is a nullity.' 

CHAIRMAN: I find that none rif 
you have expressed anything about 
the omission of section 80? What arc 
your views about that section? 

' 



SHRI SEN: Well, that is a move in 
the right direction. 

CHAIRMAN: Then what are your 
views abo~,tt the changes which are 
sought to be introduced in Section 
115 i.e. Clause 23? 

SHRI SEN: ' That is also a good 
move because our experiences tell us 
that at least three years' del•ay is 
made in the process of collecting re
cords. So this provision is very suit
able and it will expedite disposal of 
cases. 

CHAIRMAN: Now, about Section 
102 you have already expressed your 
views. Do you think that the suggest
ed changes will' generally bring atout 
the desired aim i.e., will it reduce the 
coot of litigation or expedite the dis
posal of cases? 

SHRI SEN: Yes, it will expedite. 

SHRI KAR: It is rather a ticklish 
matter which cannot be tackled piece
·meal and cannot be answered straight
away unless you tackle the evidence 
Act, unless you tackle the ancillary 
rules of procedure. Little purpose 
will be served by merely amending 
the Code of Civil Procedure Bill. 

CHAIRMAN: If you are dissatis
!"ied with any of the suggestions you 
should state that. 

SHRI KAR; Well, our Society re
ceived the copy of the Bill only 4i5 
d•ays back a11d that is. the reason why 
we are unable to give our comments 
on this Bill. Earlier on several occa
sions we have sent our written com
ments to several committees but this 
time we could not do so as we received 
the copy of the Bill only 4!5 days back. 

CHAIRMAN: You can s<'nd your 
suggestions or written notes later on 

. because we will visit different States 
of India to record the evidence of dif
ferent witnesse-:;. So I think there 
will be at least a month's time in 
between our sitting here at Calcutta 
and that at Delhi, and by that time 
you may send your suggestions to us. 
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SHRI KAR: In that case we shall 
send O'J~ written notes on this BilL 

SHRI SYED AHMED : I woulrl 
like to deal with your first item that 
is regarding' the adding of the 
word of 'or a State Service' after the 
words "An All-India Service," in 
Clause-3 of the Bill. You see there 
·.vas the Indian Civil Service before 
the All India Service in ~he coun
try. Commis:;ions were als0 paid tv 
all officers for performance of their 
duties? Do you think that there 
will be no commissions for the State 
Services if Clause 3 of the Hill 
stands as it is i.e., witnout ~t.e pro
posed amendment? 

SHRI SEN : They do not come 
under that clause but !hey come 
under other clauses. In a servi~e 
where the persons from the Stat\! 
Service come, the personJ from an 
All India Se;·vice may also come. So 
this clause may be deleted if ~eem
ed necessary. Besides, you se~ that 
clause (h) reads, "every officer in th~ 
:;ervice or pay of the Governmer.t, or 
remunerated by fees o: eommissic.n 
for the performance of· any public 
duty... So that is a general clause. 

SHRI SYED AHMED : But I 
would like to point out that the In
dian Civil Service men do uc.t come 
under this clause (h). They W(re 
not paid from the exchequer of the 
Government. They were paid from 
London. So I think that you are per
fectly right if you say that ev('n if 
the words "All India Services" are 
excluded theL· character w:ll not be 
affected and that calculation may be 
done in terms of the interpretation of 
clau~e (h). Besides, the words, "All 
India Service" or the State Service" 
are redundant. Am I correct? 

SHRI SEN : Yes . 

DR. B. N. ANTANI: What are 
your views on the proposal to oiT'.it 
Section 80? 

SHRI SEN : Section 80 was intro
duced, as we find. with the object of 



giving the government an Clpportunity 
to dispose of the matter within the 
time allowed. But to-day our ex
perience is that the Government in 
any case is not able to do that. So 
this extra privilege :should not be 
given to the government. Many valu· 
able claims have been lost on this 
t~hnical ground which is not fair 
in practice. 

CHAIRMAN : That we .:an amend 
that no suit shall fall because of 
technical grounds. But it is w1thin 
the experience of some of ·the law
yers that by giving a notice the pur
pose is served sometimes and the 
government does move and s<!ttle it 
out. 

MR. SEN : That is not so. Sec
tion 80 is a special privilege .tu Lhe 
Government. Before the :mit is filed 
correspondence starts and months 
and even years. expire. So the gov
e :nment has got ample scope to set
tle it out if they so like. Sixty ua.rs' 
notice is no good. 

CHAIRMAN: If it b removed \te 
parties will at on'!e go to the cou. t 
and file the suit. 

SHRI KAR : But my point is thE>t 
why this added privilege should be 
given to the government ? Thi3 pri
vilege is unwarranted in view of ~he 
activities of the government e.t this 
stage tO-day. 

SHRI SEN : Beside:; in <tn welfare 
state this should not be the piac,ice. 
Another point Sir, under se~tion 86 
(A) of this Act a suit can be filed 
against a foreign government without 
any notice. So why our home gov
ernment should be treated in a Let
ter way? 

DR. B. N. ANTANI: Sometime~ 
there is a tendency to exploit tlus 
liberty given to the government 
against the members of the public. 
They take advantage of that period 
and during that period they take 
some actions which are ~nwananted 
by law. 

SHRI SEN : Yes, Sir. 
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DR. B. N. ANTANI : So I think 
from the sense of morality and jus
tice it is necesJary to completely re-· 
peal it. 

SHRI SEN : I support it, 

""' iffo tffo m: 11-~itil~ 
m wn: ~"r ~ m r~r it \iiCITir ~ 
~ ~ ~ I ~ . 9;fr:R' lfiW f<tl 
'fWmr 5 it lf~ W:rr g'm ~ : 

No party to a suit shall be allow
ed to question the validity of a 
decree passed in a· former suit bet
ween the same parties, oc between 
partie3 under whom they ·or any 
of them claim, litigatin.:: under the 
same title, on any ground, .based on 
an objection as to the place of 
suing." ' 

. ' 
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SHRI KAR : The Supreme Court 

has held in two or three cases that 
this is nullity and the other is in
herent lack of jurisdiction. 

SHRI MANDAL : It is very diffi
cult to distinguish what is nullity 
and what is irregularity. 

SHRI KAR : Unless it is ou the 
ground that there was inherent lack 
of juri3diction of the court to try a 
case. . 

SHRI P. C. MITRA: Your idea 1s 
to broaden it ? The inherent lack of 



jurisdiction may be of different types 
and one is that the court had no jur
lsdiction or autho:ity to pass a judge
ment on a particular case~ So, what 
is the harm if it is kept as it is? 

SHRI KAR: This is no restric
tion of appeal. This is a right to 
fresh suit. I want to say that you 
are limiting this finality only in one 
case, namely, if there is inherent 1:-cl;; 
of judgment. 

SHRI MANDAL : Then there is 
the lack of territorial jurisc.liction-
nullity on that g.ound h there which 
renders the decree null and void. 

SHRI KAR : Perhaps you are mis
taking. I am supporting this amend
ment. I want to broaden it. My 
only point is whether it will be null 
and void on the ground of inherent 
lack of ju. isdiction of the other 
ground. 

SHRI P. C. MITRA: I may 
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illustrate: a party wins a case in the 
lower court. The second party goes 
to appeal in the District Judge's court 
and then the first party again wins. 
Then the second pa~ty goes to •.Sup
reme Court and the second party gets 
the verdict. You know the expenses 
in the Supreme Court i:3 very 
heavy. It is Rs. 20,000 and unless 
one is a very big man he won't go to 
the Supreme Court. It is always the 
solvent party that goes to the Sup
reme Court. I know about labour 
case where it is a:>ked whether a man 
would be able to spend Rs. 20,000. If 
a man is solvent then only he can 
think of teaching the other pany a 
les>on. Otherwise the weaker side 
always lo:;es even though it. has 
genuine claim and he is forced to come 
to torms for fear of heavy expenses. 

SHRI MITRA : He has not the 
means to fight that out. So 1t will 
give benefit to the solvent party and 
the weaker party will lose. 

SHRI SEN : Under our present 
system of law, however perfect it 
may be, it i:3 always advantageous 
for a rich man and a poor man does 
not get any advantage of it. Rich 
and the poor are relative term. It is 

difficult for a poor peasant in a vil
lage tu go to a District Court or to 
a Supreme Col.l'ft. It is too costly 
for a man to go to Supreme Court. 
Rich people always ~t the ':.enefit 
You cannot stop the rich man from 
going to the Supreme Court. 

SHRI MITTRA: It may be that 
his appeal may not be admitted as 
the Supreme Court admits only on 
ground of law. 

SHRI SEN : SuppoJe ther'e is a 
case of Rs. 21,000 in· the Subordinate 
Judge's Court.. A wins. B app;:!als til 
the District Court. B wins. Then A 
may .go to Supreme Court as a maL
ter of right. Let us say there is a 
second. appeal. Then again A wins 
in the High Court and :then B, as a 
matter of course, can go to Supteme 
Court. Sometimes plaintiff may be 
rich and sometimes a defendant may 
be rich. 

SHRI MITRA: It may be that the 
same pa:'ty cannot go on appeal 
twice. 

SHRI SEN: We must fi:[lish by a 
rule of thumb. We ought to stop 
that a~ ~me r.:;tage. After all, a 
human justice is not heavenly jus
tice. 

SHRI R. L. JAIN: Supposing the 
decree is set aside. Then again, A 
goes to appeal. ' 

SHRI SEN : Why should you give 
him a further right to go to the High 
Court and delay the matter further. 
For anyting good you are · to amend 
the Constilution.- Otherwi3e you 
cannot do that. 

CHAIRMAN : Gentlemen, thank 
you very much for taking the trouble 
of coming here and giving us you~ 
valuable suggestions. I do hope that 
it will be possible for you to let us 
have your views within fifteen days. 
You please ~end it on to the Ra]ya 
Sabha Secretariat. 

SHRI SEN: We also thank you, 
for giving us an oportunity to speak 
here. 

(The witness then withdr.ew) 



Friday, the 16th January, 1970 (at Calcutta) 

PRESENT 

1. P,.mdit Sham Sunder Narain Tankha-Chairman. 

2. Dr. B. N. Antani 

3. Shri Rattan Lal Jain 

4. Shri B. N. Mandai 

5. Shri Jagat Narain 

10. Shri · Ram Krishan Gupta 

11. Shri Heerji Bhai 

·12. Shri Mahendra Majhi 

13. Shri Viswanatha Menon 

MEMBERS 

Rajya Sabha 

6. Shri Syed Ahmed 

7. Shri Purnanand Chetia 

8. Shri .T. K. Patel 

9. Shri P. C. Mitra 

Lok Sabha 

15 Shri Jharkhande Rai 

16. Shrimati Savitri Shoyam 

17. Shri P. N. Solanki 

18. Shri K. Subravelu 

14. Shri Bhaljibhai Ravjibhai 
Parmar 

MINISTRY of LAw 

Shri P. L. Gupta, Additional Legislative Counsel. 

SECRETARIAT 

. Shn S. P. Ganguly, Deputy Secretary. 

WITNESS 

Si.lrl Nirmal Chandra Chakrabarty, P.·esident of the Bar Assiciation, 
~"-Iigh Court. Calcutta. 



(The witness . Shri Nirmal Chandra 
Chakarvarty, was caiZed in.) 

CHAIRMAN : Honourable mem
bers, we now begin our proceedings. 
The witness before u> this evening 
is Mr. Nirmal Chand:·a Chakra
varty. He is the President of the 
Bar Association of the Calcutta High 
Court. 

Mr. Chakravarty, I am personal
ly obliged to you as you have taken 
.he trouble of accepting our invita
tion. We thought it would be best 
!or us, when we have come vn tour 
to record evidence:;, to meet some cr 
the leading members of the Bar her.~ 
in order to get their 1 eacLion on the 
BilL I am very glad that you as tl-.e 
Head of the Bar Association have 
.been good enough to come. I may 
also apologise to you for the delay 
because of want of quorum sa ~hat 
we could not begin early. Now, since 
we have no memorandum of you1s 
befo:e us on the Bill, I would like 
you to kindly state your views on•.i'he 
general aspects of the Bill 'itnd thPn 
the members will question you on 
the different clauses. 

SHRI CHAKRA V ARTY : First of 
all, what I have felt really is this. 
In my personal experience I have 
found that in some ca::;es under Article 
226 of the Constitution, implemen
tation of the orders are needed. So 

. far as our High Court is concerned, 
it has two types of cases--cases which 
are within the original jurisdiction 
of the High Court and cases whi.:h 
are outside the original side juri1Clic
tion. Sometimes orders are passed 
which require implementation. So 
far as the Original Side is .;;on~ern~'d, 
they have got their machinery. But 
~o far as the , Appellate Side is con
cerned, there is no machinery provid
ed and I acted for about fou.teen years 
as the Government Pleader in t~e 
Calcutta High Cou~t-I have [ound 
very gre:1t difficulty someti.at'!s wben 

orders under .1\.rticle. 226 require to 
be implemented that are passed by 
the High Court dealing with applica
tions ma:ked as . "appellate Side". 
What is the machinery in re·>pect o! 
those cases which come from mofus
Sil marked appellate side as stated 
above? There is no machinery pro
vided. I think under section 36 
C P.C., which relate3 to execudcn, 
requires some amendment, for imple
mentation of the order passed nn an 
application under Article 226. ln 
some cases implementation is not ne
cessary; for those ca~es, the matter 
ends there. Suppose the cou;:t hcld.s 
lhat the 1·ule is discharged, then there 
is noth.4Ig to impl.;;ment. But S·lmr.
times court pa>ses an order &nd I 
have found that even compromises 
are allowed. How far that H legal 
or valid I do not know. In case any 
imple~entation of the order is ne
cessary when , the o:der relates, to a 
territory outside the orl.ginal · julis
diction of the Calcutta Hi<(h Court. 
Some provi;.;ion -should be .nade. In 
my experience, I })ave founJ. some
times that orders made in cases under 
Article 226. are very difficult to le 
implemented when they relate to 
the appellate side as indicated above. 
Rules of the Calcutta High Court 
framed under Article 226 may be 
seen. 

1R5 

' i would suggest that when such im
plementation is necessary Civil Pro
cedure Code ma'Y provide that on an 
application made to the CoJ¥titution 
Bench of the High Court preferably 
to the ~udge who originally tried the 
case. On such application being filed 
the honourable judge rna~ authorise 
any court in mofussil to implement 
the order. It would be safe if princi
pal civil court of original jurisdiction 
in mofussil is allowed to implement 
the order. 

CHAIRMAN: But does that require 
a change in the Civil Procedure Code 



and if so, under which particular sec
tion? 

SHRI CHAKRAVARTY: Yes, this 
can be done by amending section 36 
C.P .C. or by making some provision 
in the Execution Chapter of C.P.C. I 
do not know where you woUld put it 
but this is a thing which I think re
quires vei'y great attention. Other
wise relief given to The mofussil peo
ple in an Article 226 case relating to 
Appellate side almost go without 
effect. The executives who under the 
order are to pay the amount may not 
pay the amount. For payment of 
money there cannot be_ any contempt 

- application. I have known of a case 
where a nurse was reinstated in ser
vi~e. She i3 occupying some qua. ters. 
She has been allowed to remain in 
that quarter but nothing has bee.n 
done so far as the payment money Is 
concerned. The result is that as the 
law stands now one has to start the 
execution proceedings in the High 
Court. I do not know under what 
provision it can be done in respect of 
appellate side matters. There maY 
be precept sent to some court in the 
mofussil where the act is to be done. 
But who is to do it.· I remember one 
case which is still pending~though 
it was filed sometime in 1960 possibly 
-as to how to implement the orders 
passed on "Appellate Side" applicati~n 
as stated in the Rules o'"f procedure m 
Calcutta High Court Article 226 cases. 
This is a thing which I think ought to 
engage very serious attention of the 
Government. 

CHAIRMAN: Have you seen the 
change which has been suggested in 
clause 9? 

SHRI CHAKRAVARTY: I have 
seen, but it does not refer to Article 
226 cases at all. 

CHAIRMAN: No. 

SHRI CHAKRA V ARTY: I have look
ed to the Bill. Generally speaking, 
about the amendmenf of orders and 
rules. The Committee is aware as 
to how this Civil Procedure Code of 
1908 came to be divided in the 
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Sections and OrdE;;rs and Rules in 
Schedule I, Prior to the Code of 1908 
there were only sections. Why then, 
I asked myself the question, this de
parture was made in the COde of 
1908 to div:ide it into Sections and 
Schedule I which contains the Orders 
and the Rules? I would simply refer 
you to the Statement of Objects and 
Reasons of the Code of 1908. The 
report of the Select Committee ap
pointed to consider the amendment of 
the Civil Procedure Code, wliich was 
a Committee consisting of eminent 
jurists like Sir Lawrence Jenkins, 
Elias Ismay and Dr. Rash Behari 
Ghosh and others. The reason is 
given in paragraph 1 of the report_ 6f 
the Committee appointea to consider 
the amendment of the Civil Proce(lure 
Code. The Code of Civil Procedure, 
1882 was in existence for 25 years. 
Experience of these years had shown 
that the general lines on which it 
proceeds are sound. The matters in 
which it proved defective are, for the 
most part, matters of detail. They 
arise, it seems to us, mainly from the 
fact that it is impossible to frame a 
fixed, rigid Code in such a manner as 
would sufficiently meet the varying 
needs of the area so diversified as that 
to which the code applie~ In our 
opinion the Select Committee says it 
is essential that there should be S?me 
machinery to enable the variations to 
be made, introduced in the· Procedure 
to meet the different requirements of 
a different localities as well as to 
enable the defects to be remedied as 
they are discovered without resort-to 
tardy process of legislation. W, e pro
pose to make provision for this pur
pose b',y re-arrangement of the code. 
We recommend that matters of mere 
machinery would be relegated to 
rules capable of alteration by High 
Court subject to certain change. And 
those provisions should be re!ai~ed in 
the body of the code in wh1ch some 
degree of permanence or uniformity 
is desirable. 

So, I think that in a countrY, va~t 
country, ranging from Cape Comorm 
to Chandigarh and from Bombay to 



NEF A, ';you cannot prescribe rigid 
rules to be introduced by an authority, 
however gifted it might be. It should 
be left to . the High Court of State 
under which those rules apply. I 
would refer to SS. 121 to 131 C.P.C. 

CHAIRMAN: The difficulty will be, 
the rule will apply within the juris· 
diction of the High Court, not outside. 

MR. CHAKRAVARTY: These are 
matters of detail. The code is divided 
into certain sections. We come to the 
end of the sections. Then, begins the 
orders and the rules. Orders and 
the rules are the details of procedure. 
These details, details of procedure
there are different kinds of people with 
different habits, d:fferent , regions
from Bombay to NEFA and from Cape 
Comorin to Chandigarh-habits of men 
are not same, and so, these details, to 
my mind, should be left, as was left 
by the framers of the 1908 Code, to 
the Rules Committees of the different 
High 'Courts. I have made a little note 
which I placed before you in this vy~y 
which I am going to read, subject· tr. 
any correction that may be made by 
the Committee or by the House. 

Naturally, the question arises, wh:V 
this division was made into Section:•, 
Orders and Rules? The genesis of the 
framers of the code of 1908 was the 
plain fact that in a vast country like 
India,-Burma was then included in 
India-every detail of the procedure 
cannot be so prescribed which would 
be applicable to a country, as I have 
said. from Cape Comorin to Chandi
garh and from Bombay to NEFA. ThE' 
framers undoubtedly took into account 
the varying and different facts 
and circumstances and the complexi
ties of life. 

It is under the circumstances that 
the High Court was given the power 
to frame or to amend the rules which 
might be suited to different regions, 
now the States. In this view of the 
matter it seems to me to be highly 
ambitious to tr'y to frame rules or to 
amend the rules at the instance of 
the Central legislature. I think this 
goes against the very fundamentals of 
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t 11c law relating to Civil Procedure 
Code as understood by the framers of -
the Code of 1908. 

SHRI SYED AHMED: These rules 
as enumerated ,in Schedule I have 
been copied from the rules of the 
,Supreme Court. The rules of the 
Supreme Court in England came into 
force before the amendment of the 
C.P.C. in 1908. They wanted to model 
the entire Civil Procedure Code by 
following the rules of the Supreme 
Court. What I want to know is abou1 
the pr~ctice obtaining in the High 
Courts ~ England about the modifica
tion of the rules. Are the High 
Courts allowed to modify the rules or 
the';y have to be done by the Parlia
ment? 

. · SHRl CHAKRA V ARTY: That is a 
thing on which I can not possibly en
lighten you off-hand because after 
these rules were framed the High 
Court would change them if and 
when necessary to suit the conditions 
of the region.· What I·submit is that 
there may be directions given to diffe
rent High Courts whether these rules 
require any change. They would con
sider the local condition, the ! life in 
that part of the country. They will 
then do the needful instead of Central 
Legislature amending the rules as 
proposed by this Bill. 

CHAIRMAN: Can you offer an:V 
particular suggestion as to where 
changes are to be made, as to which 
sections should be amended? 

SHRI CHAKRAV ARTY: I am not 
on the sections, I am on the rules 
(Schedule I). What I am saying i! 
that, as the Report of the Select 
Committee has said, they have divid
ed the Civil Procedure Code into 
sections and they have put the de
tails in Schedule I as orders and 
Rules. Take for instance, in the High 
Court at Calcutta a question arose 
after the decision on Sundardas in 41 
Indian Appeals page 251 which said 
that or~r 21 rule 22 is mandatory. 
Unless ';you give notice after one year 



the whole thing is without jurisdic
tion. Calcutta High Court made the 
rule as "Omission to issue notice 
where notice is required under sub
rule 1 or to record reasons of the 
case where the notice is dispensed 
with under sub-rule 2 shall not affect 
the jurisdiction of the court." The 
first case was held in 20 Calcutta 307: 
Gopal vs. Gunamani and this was 
reiterated by the Privy Council in 
41 Indian Appeals 251 Raghunath Das 
vs. Sundardas. If there was no notice 
under rule 22 then the whole thing 
is without jurisdiction. You may take 
it that notice is' without a condition 
precedent. Recently the Supreme 
Court held a> to what is "ju-isdiction". 
It is not simply territorial, pecuniary 
but when the law prescribed ce'rtain 
conditions precedent before the courts 
act sometimes they have been taken 
to be the conditions giving the juris
diction. The Privy Council has held 
,in Sundardas vs. Raghunath Das that 
unless order 21 rule 22 is made where 
application for execution is made 
more than one year after the date 
of the decree or against the legal re
presentatives of the party to it, the 
court exer::uting the decree shall issue 
notice· to the person against whom the 
execution· is applied reqUiring hlm to 
show cause for a date to be fixed as 
to wh'y it should not be fixed. In 41 
Indian Appeals it was held that unless 
you give notice everything is without 
jurisdiction. Then the Calcutta High 
Court says by its rule-making power 
(dated 1st February, 1933)-add fol
lowing as· sub-rule 3: "Omission to 
issue notice in a case where notice is 
required under sub-rule 1 or to record 
reasons in the case where a notice is 
dispensed with under sub-rule 2 shall 
not affect the jurisdiction of the 
court." which was also upheld b'y 
Sundardas's case. That is what I say 
about the "details". In some cases in 
some regions this is possible. · Some 
High Cour;s have not done this. Cal
cutta High Court has done because it 
possibly took into consideration other 
factors also. The report of the Select 
Committee says that "We recommend 
that the matters of mere machinery 
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should be relegated to the rules cap
able of al~rations by each High Court 
subject ·to certain changes." These 
are mentioned in Part X C.P.C. The 
Select Committee also said that those 
provisions also should be retained in 
the body of the Code in which some 
degree of permanence or uniformity 
is there. However gifted a Legisla
ture or a certain committee might be, 
even Section 151 is a confession- of 
the Legislature which they have not 
been able to provide for all contin
gencies: So far as a Code goes this 
should be followed. These are to meet 
the ends of justice and the endue of 
justice mean the ends of justice which 
are aimed at by the Codes, viz., 
the procedure. so; I would say that 
where rules are found to be insuffi
cient reminders might be issued but 
that should be left at the discretion of 
the ~igh Court. 

So, I ·,hink these rules should be 
left as they are subject to alteration 
by the High Court under Chapter X 
C.P.C. I leave it to the wisdom of the 
legislature and the members of the 
Committee. to consider my sugg-2stion 
subjec~ to alterations. 

CHAIRMAN: You 'ltay what can be 
done to remedy the defects. 

SHRI CHAKRA V ARTY : About sec
tion 115 and section 80 of the Code. 
Section 115 of the Code has been en 
the Statute Book for more than half 
a century with some modificafons. 
The decision of the Supreme Court
by Mahajai) CJ-(A.I.R 195 S.C. 23) 
the law has been settled, to them to 
try to changiJ it will lead to unsettle 
the settled law and will lead to fur
ther accumulation of cases in differ
ent High Courts I suggest th'at the 
law should be left as it is. 

CHAIRMAN~ Your sugges.ion is 
that it should not be amended in any 
manner? 

SHRI CHAKRAVARTY: Yes. If 
the membets of the Committee look 
to section 115 they will find that it has 



remained the same. "The High Court 
may call for the record of any case 
which has been decided by any Court 
subordinate to such High Court and 
in which no appeal lies thereto, 'and if 
such subordinate court appears to 
have exercised a jurisdiction not 
vestP-d in it by law, or to have failed 
to exerc·se a jurisdiction so vested, or 
to have acted in the exercise of its 
jurisdiction illegally or with material 
irre~ularity." Mahajan CJ in A.I.R. 
1953 Sec. 23 pointed out th'at the 
third clause relates to procedure. If 
somebody wants to adduce certain 
evidence he is not allowed-his pra
yer is rejected. But the High Court 
thinks that that should have been 
granted. That will be acting irregu
larly in the exercise of jurisdiction. 
Suppose th·~ court has jurisdiction and 
it says, look at the plaint filed by a 
very responsible m'an. It cannot be 
said false statements have been made 
in the plaint? So, outright the suit 
should be decreed without giving the 
derendant an opportunity to contest .. \t. 
This will be acting illegally and with 
material irregulent. So, I think a sec
tion which has retained its present 
po>ition for the last half a century an::) 
considering that S.C. has settled the 
law-if any change is made it will 
over-burden the accumulation in 
different High Courts. 

CHAIRMAN: You think the law 
will be unsettled again? 

SHRI CHAKRAVARTY: Yes. Then 
about sec. 47. The Supreme Court and 
the various High Courts have con
sidered this section and I think the 
proposed change would only multiply 
litigations. Further, the proposed 
amendment wants to add sub-sec. ( 4) 
by which res judicata is to be mad(< 
applicable to the proceedings in exe
cution. That is the idea as I find. In 
11 Indian Appeals, 37 it has been held 
that the principles of res judicata NJll 

apply to execution proceedings. Then 
why this amendment is sought to be 
m'ade, I fail to see. So, I think this 
sub-section ( 4) should not be there 
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regard being had to the fact that 
principles of res judicata have been 
made applicable to the proceedings in 
execution uJs 47 of the Code. 

CHAIRMAN: Your attention is 
drawn to clause 23, page 63 of. the 
Bill regarding the change> which are 
being proposed in section 115; 

SHRI CHAKRAVARTY: Clause 
23(i) reads, "to llmit the power of 
revision to such int~rlocutory_ orders 
which. if. dec'dt-d in favour of the 
petitiuz~er would be. sufficient f.>r the
fin•al dtsposal of the su1t or pro~ed
ing, or 1~ which the order " likely to 
cause an irreparable injury;" . ~ere. 
again wf1at is irreparable? You can 
t:~E' these words but the h.w :~ers pun 
over the words. Now-a-day.~ one does 
m•t know what would be irreparc.blc. 
·ro my v'ew it is a section which is 
often re'ferred to everyday in every 
court. 

CHAIRMAN: I would like to draw 
your attem ion to the 27th report of 
the Law Comm;ssi6n at ptage 23 para
graph 54 and 55: There it' is stated as 
to why the ·change is being ' made. 
You may kindly read it and then tell 
us if you agree with that or not. There 
is particular reference to the High 
Courts as well as to the difference of 
opinion between various 'High Courts 
which have necessitated such 'a 
change. 

SHRI CHAKRAVARTY: To that 
my answer is that a man does not 
cease to be a man by becoming a 
Judge. 

CHAIRMAN: Kindly go through 
the report and you will find the rea
sons set out there. 

SHRI CHAKitAVARTY: Th:s 're:. 
port is of the year 1964. 

CHAIRMAN: The Bill is based on 
the findings of this Committee. 

SHRI CHAKRAVARTY: But it 
does not take into account· the deci
sions of the Supreme Court to . ~hich 
I referred. That judgment wa!i deli-



vered by M'ahajan, CJ and in that 
case he held that clause (c) relates 
only to procedure and procedural 
defects. The first 11hing is that when 
a court exercises the jurisdicton 
which it has not or the court refuses 
to exercise the jurisdiction which it 
has. Now, clause (B) has been inter
preted in various ways. It has been 
held by Mahajan CJ in A.I.R. 1953 
S. C. 23 that it is the only law whirh 
the Supreme Court enunci•ates. It is 
one procedure. Somebody wants 
to have a witness. lq. the circum
stances a witness is not available. The 
High Court thinks that evidence 
should have been taken, or the High 
Court thinks that in those cases this 
is a dilatory practice. Or suppose a 
party wants to' adduce expert evi
dence. Somebody S'aYs "Well, this is 
in my handwriting". Others say that 
it is forged. How to get rid of that? 
How to decide that point? A party 
comes with an application-let an 
exp!irt be appointed to examine the 
recorded handwriting and the im
pugned writing. The Court does not 
allow him this opportunity .. It may 
think that the man has not been 
allowed to put this case. Therefore 
clause (c) is very cautiously worded. 
It does not use the word decide but 
uses the word "acting". Clause (c) 
says-if the Committee would mii1dly· 
look to it-the Court acted in the 
exercise of jurisdiction. So far as· 
Amir Hosain' case and othe~ cases are 
concerned they 'are of an earlier time. 
Now the Supreme Court has clarified 
the point, the decision to which I re
ferred-! am giving from my little 
notes that I have-A.I.R. 1954 Supreme 
Court page 23. Here he says quoting 
the judgment, if I remember aright 
of Vivian Bose, J., while he was a 
Judge of the Nagpur High Court-he 
says that this relates to procedure. 
'Acting' doe> not mean 'deciding'. If 

a procedure has been adopted by a 

Court which h'as dicentitled or put 
obstructions to a particular litigent tn 

put his case before the Court or the 

High Court. The case to which the 

President refers-you would kindly 
see-this case is not referred to at all. 
What is referred to is Amir Hosain's 
case. This is. an old case. I think C.J. 
Mahajan in delivering the judgment 
in the particular case has so much 
cl'arified the point under -section 115 
that it does not require any further 
clarification, and if the courts do not, 
follow that decision the reproach is 
not against the legislature and Maha
jan C.J.'s interpretation of it b.1t 
against that Judges who have an over
dose of human kindness. 

SHRI SYED AHMED: In Iaw there 
is no human kindness. 

SHRI N.C. CHAKRAVARTY: Som"
body says that it is an overdose o"f 
human kindness. Others say that it is 
wisdom. After reading that judgment 
I stick to my point. In amending a 
code .. First of all, I would ask myself . 
the question wheri amendments are 
necessary. There are three occasions 
according to me when amendments 
'are necessary. The Court interprets 
a certain law. The legislature thinks 
that it did not mean it to be so. The 
legislature intervenes and says that 
that is not what is meant. Amend
ment is necessary when some other 
law supervenes. Now a new Consti
tution h'as come in. In one of the 
secions I find 'Indian Civil Service' 
has been replaced by 'All India Ser
vices'. ICS men are not there. When 
you refer to ICS men you refer to 
people who a:e not existing at pre
sent. It sa'Ys names those officers who 
are not doing the same work as 
I.C.S men did in the past, Look at 
XXVII (A) C.P.C. The Committee is 
aware that hesction 113 references 
are made under Article 228 from the 
subordinate court to the High Court 
when •a question arises as to whether 
a certain law should be struck down 
or not, because the High Court is the 
only Cm~rt which should do it. So in 
a case where a certain law i:~ ac~ord
ing to lower court is ultra vires !l•e 
subordinate court can refer it to Htgh 
Court under Section 113. The sub
ordinate judiciary is not given the 



power to decide that point. It is the 
High Court which has got the power 
to say whether this is uttra t•ires or 
not. If you would kindly look on 
XXV -A, in any suit in which it ~P
pears to the court that any such 
question as is referred to in clause (1) 
of Art. 132 read with Art. 147 of the 
Constitution is involved, the court 
shall not proceed to determine 
that question until after notice has 
been given to the Attorney General 
for central law and to the ·Advocate 
General so br ~s the State Govern
ment is concerned. ' You find in sec
tion 113 a new proviso is added. It 
is stated "Subject to such conditions 
and limitations as may be prescribed, 
any court may state a case and refer 
the same for the opinion of the High 
Court, and the High Court may make 
such order thereon as it thinks fit." 
"Provided th'at the Court is satisfied 
th~t a case pending before it involves 
a question as to the validity of any 
Act, Ordinance or Regulation or of 
any provision contained in an Ac,t, 
Ordinance or Regulation the det~r
mination of which is ·necessary for 
the disposal of the case, and is oi 
opinion that such Act, Ordin'ance, Re
gulation or provision is invalid or 
inoperative" Ful has not been so 
declared by the High Court to which 
that court is subordinate or by the 
Supreme Court, the Court shall state 
a case setting out its opinion and the 
reasons therefor and refer the same 
for the opinion of the High Court." -

The first thing is when _should the 
amendment be made. If the Supreme 
Court of India which is the highest 
court has decided 'a point of law and 
the legislature thinks that it did not 
mean what the Supreme Court has 
interpreted thep it should be amend
ed, or in cases where a subsequent 
law has come into ~orce, or a consti
tution has come into force, just as I 
have said, some amendments are 
necessary to ~mend the Code of Pro..: 
cedure which has stood the lxsl of 
time for more than half a century. 

' 
456 RS-12. 

CHAIRMAN: May I 'refe~ you to 
the top of page '124 ·of' the· Law Re
port-sec. 115 clarifies the position re
garding the revision of Order there is 
conflict of decision in respect of re
vision in "cases wher.e appeal lies. 

SHRI CHAKRABARTY: To my 
mind it has not taken into considera
tion· Mahajan C.J's judgment tat all 
reported in' A.I.lt. 1953 S.C.' 23 

I, j • 

CHAIRMAN: I understand you to 
say tha~ according .to you since_,there 
has been judgment of the Supreme 
Court no further change is necessary. 

. Now, let us proceed to other points of 
the Bill. · · . · , . . . . ~ · · 

SHRI CHAKRABARTY: I_ am sorry 
I got this brochure very late and so 
l could not · get as much time as · . I 
would desire-I' must tell you this 
frankly. So, I have limited my obser-

. vations to these points. I 'remember 
a C'ase under the Land .Development 
and Planning Act some sections we;re 
interpreted by the Chief Justice 
Chakraverti ~f the .. Calcutta . High 
Court saying that it' did not attract 
the Land Acquisition Act. So, the 
law was , changed by the Bengal 
Legislature. Ten or nine years a'fter 
Chief Justice G•ajendragadkar ob
served that it did attract those sec
tions and the amendment was un
necessary. I would refer you to A.I.R. 

CHAIRMAN: Now, may I draw 
your attention to some of the provi
sions of the Bill, page 5 of the Bill, 
clause 13, sec. 47-changes suggested 
to sec. 47. · · 

SHRI CHAKRABARTY: So far as 
it applies in relation to the proce
dures this is not necessary to my 
mind. I may refer to R'amkripal's 
.case Mangal Prasad Vs. Dharami 
Kanta reported in 8 Calcutta 51 and 
also in the PriVY Council-Ramkripal 
vs Rupkumari 11 Indian Appeels 37. 
It h'as been held that the principles 
of res judicate apply to _proceedings. 

SHRI AHMED: But . it . brings 
money. 



SHRI CHAKRAVARTY: You may 
feel -yery nice about it but you distrust 
it. 

CHAIRMAN; May I invite your at
tention to page 7 of the Bill-Clause 
16, omission of Section 80? 

SHRI AHMED: That i'3 the clause 
on which we want to hear the opinion 
of the witness. 

SHRI CHAKRAVARTY: My view 
on this is that the governmental machi
nery works slowly, sometimes stops, 
and nowadays there i•.; a tendency not 
to take the responsibility but to shift 
it. The result is that the principles 
underlying under section 80 is almost 
fora:otten, but that is no reason why 
the law should be amended or 
altered. If a particular litiga-
tion, is allowed to proceed 
it will involve lakhs and lakhs of rup
ees which the Govt. may have to 
spend over doubtful case which on 
scrutiny on a notice under S. 80 
should have settled. I think S. 80 CP 
C. it ought to remain because it was 
introduced for a benevolent purpose. 
What the State spends, citizens have 
to pay by way of taxes. The pri
vate finance is expenditure according 
to income. The public finance is in
come according to expenditure. Sec
tion 80 was left there. Some Govern
ment Officel".; might think why there 
should be runious litigation. Dr. B. C. 
Roy, while he was the Chief Minister, 
intervened in many cases and compro
mised the matter. Where one enters 
into litigation and that is his free 
choice but once you get into a litiga
tion, you do not carry the litigation so 
much as litigation drags you. In the 
case of Government, they must be 
given power to think over the matter 
whether they should enter into that 
li tiga t'ion. 

CHAIRMAN: It is the experience of 
many others that the time is wasted 
unnece>sarily. 

SHRI CHAKRAVARTY: There are 
60 days onl'y. I can show you a High 
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Court cause list if you like. We are 
deciding cases of 1957. 

DR. AN.TANI: HavP you visualised 
or have You come across cases where 
there have been deliberate attempts 
on the part of bureaucracy to deceive 
the ends of justice by delay and by 
creating so many handicaps during 
the interval so that people suffer from 
innumerable injustices? I come from 
my district which is now notorious to 
have given away scrap of my land to 
Pakistan, namely Kutch. Now there 
is a Foreigner's Act. Suits were filed, 
regular notices were given, no action 
was taken but during the interval 
there were manipulations when so 
many Indians have lost their nationa
lity and have been deported to Pakis
tan. What is the remedy to avoid 
this? 

SHRI CHAKRAVARTY: Look at 
the other part of it. Fault goe-3 to the 
officers because the officials mainpu
late. You and I both will have to pay 
by way of tax what the Government 
pays. Suppose any number of suits are 
brought and they are decreed against 
the Government, all of us pay by way 
of taxes. 

SHRI R. L. JAIN: Almost in all 
ca•.:;es there is a prior correspondence. 

SHRI CHAKRAVARTY: It is only 
a period of sixty days. That is what 
Section 80 says, I believe. 

DR. ANTANI: These sixty days can 
do wonder. 

SHRI CHAKRAVARTY: Your re
proach is not against the law but re
proach is against the others. You can
not, by law, make a man honest. My 
experience is--unless a man is honest, 
by law you cannot make him honest. 
In answer to that reproach what I say 
is this that the nproach is not against 
the law but against the persons who 
are in charge of administering the law. 

CHAIRMAN: Mr. Chakravarty, the 
earlier Law Commission which was 



appointed for the amendment of the 
Civil Procedure Code had taken cer
tain figures from various courts in 
India and it was found that in very 
negligible cases the Government took 
care of the notice and therefore they 
thought it abo.rolutely necessary. 

SHRI CHAKRAVARTY: That is 
what I have stated that almost stereo
typed answer is given-await the 
threatened action. Notice under sec
tion 80 is given, notice is put up before 
the Secretary, Secretary sends it some
times to the Government Pleader and 
writes-await threatened action be
cause nobody' wants to take responsi
bility, everyone wants to shirk respon
sibility or let it be done by others. 
There must be some people who must 
take the responsibility as to what will 
be the cost of the Government in 
conducting the litigation. Suppose, 
the case which I had the honour of 
laying before you, namely, a case 
of specific performance of contract 
brought agaim>t Government, whq 
would allow such suit to Government? 
Nobody. Everybody will allow things 
to drift till the case comes to the High 
Court and in the High Court there is 
accumulation. In one case I may tell 
you that the Bengal Government gave 
a lease of certain properties to the 
Howrah Municipality and there were 
certain conditions of the leasehold and 
there were forfeiture dau•.>es. The 
Government filed a suit that the for
feiture clause has taken effect and 
indeed got a decree on the suit in res
pect of the land. In the meantime 
there were acquisitions by the railway 
of those land and after the decree it 
was impossible to think th'at the How
rah Municipality and it..:; lessees got 
Rs. 16 lakhs as compensation and 
when the matter came to me-l was 
acting there having the incumbents 
(Jf the Government Pleader-they 
took out the execution-! asked them 
how is this, please stop the execution. 
I said where is the appeal? I said that 
there was no proposal for appeal and 
I then filed an appeal. I th1nk the 
case went on for one year seven 
months and a few days and the judges 
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said, oh, you government you need 
another Limitation Act. I lost the 
case here. I wanted to have leave for 
appeal to the Supreme Court. . I lost 
it there also. But now thanks to the 
Supreme Court it has been admitted 
and I believe they will see this that for 
an irresponsible officer who dOes not 
send the propO'.>al for appeal to the 
High Court the State cannot suffer the 
loss of 16 lakhs. Punish Government 
for keeping such irresponsible officers 
but why so? I Gay that when you are 
referring to the fact that that in many 
cases .• 

CHAIRMAN: We are yet to see 
what the Supreme Court will decide1 

SHRI CHAKRAVARTY: I do not 
know. All that is uncertain and as .l 
have said that the result of litigation 
is uncertain. Otherwise litigation can
not go on. No plaintiff would file a 
suit if he. knew that in the Supreme 
Cow;; he would lOGe it and no defen~ 
dant would contest a suit if he knew 
that casting to mathematical horos
cope about it that the plaintiff would 
get a decree in the Supreme Court, 
But yet we find everyday claims are 
filed. For what?-'because-I won't 
say, gamble but certainly the chance 
of litigation. 

CHAIRMAN: Now, Mr. Chakrava
rty, I will ask my friends to put to 
you questions if they have any. 

SHRI CHARAVARTY: I muut tell 
the Committee. first of all that I got 
this brochure very late and consistent 
with my other works that I have here, 
today I took adj9urnmen.ts of certain 
cases to come before this Committee 
because I thought that I ought to Gtate 
what I think about it because this is a 
public dufy and I shall invite any 
through everything which I would 
qJestion from the members but witr. 
this limitation that I have not gone 
like to. 

SHRI SYED AHMED: I want . to 
draw your attention to one thin.l(. 



If an order is passed under article 226 
of the Costitution. Has not the High 
Court got the power to transfer the 
case to the district court for Execu
tion of its order? 

SHRI CHAKRAVARTY: No because 
it relates to mofussil. So far as the 
original side is concerned, I must make 
a disinction. 

SHRI SYED AHMED: What I have 
got in mind is that certain decrees are 
passed by the High Court and they 
relate to morussil. Tfiey are transfer
red to the district judge's court for 
execution or even to lower courts. 

SHRI CHAKRAVARTY: SuppO'.>e 
there are cases in the original side. 
They are transferred on application 
that the judgement debtor has not suf
ficient property here and so transfer 
this to the subordinate judges court at 
Alipur. There are such cases. 

SHRI SYED AHMED: There are 
certain decrees that are passed by 
the High Gourt but since they cannot 
be executed the·re, they are transfer
red to the first-class judge of the Civil 
Court or to the district judge, whoever 
he may be, for the purpose of execu
tion. Now, in such a case why do you 
find any difficulty about execution of 
the orde!'.;; 'because section 36 applies 
equally to the decrees and orders? The 
rules governing the execution of the· 
decree would equally apply to the 
execution of the orders. Suppose an 
order is transferred to some subordi
nate judge for the ,purpose of execu
tion, is there anything in the Con•mtu
tion whereby it cannot we executed 
boy the High Court? 

SHRI CHAKRA V ARTY: I do not 
think that the orders mean there
orders under article 226. If they mean 
orders mad::! on application under that 
article 226, then you will have to add 
an explanation to it saying there 
orders include orders made on applica
tion under there article. 

SHRI SYED AHMED: An applica
tion under article 226 is, in matter of 
evidence, governed by the Indian Evi
dence Act. The Constitution nowhere 
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says that s1nce the Evidence Act was 
passed in 1872 or tlie Civil Procedure 
Code was ;passed in 1908 they would 
not apply to the applications under 
article 226. 

SHRI CHAKRAVARTI: To tell you 
the truth, when I thought in that way 
I also thought if the litigants who 
come from the mo'fussils are to go 
through the procedure ot starting 
execution in High Court and take 
precepts from the High Court and 
take their dates in the mofussil, the 
game will not be worth the gamble. 

SHRI SYED AHMED: But it is 
permissible. 

SHRI CHAKRAVARTY: It is perm
issible. 

SHRI SYED AHMED: Second point 
is about sections 122 and 129 of t.he 
Procedure Code, i.e., the amendment 
of the rules under the previous law 
the power of the High Court except 
the courts of the judicial commis
sioners, to amend the rule, Schedule 
I is absolute. Why should you say, 
there should be 9 special .provlSlon 
to change the entire ambit? I think 
you argued that the rule making 
power ought to be given to the High 
Court. But they are already there. 
That is my point. 

SHRI CHAKRAVARTI: What I 
was saying is that this Bill should 
provide for power to be given to the 
High Court. What is the use of the 
Central L<!gislature taking it up? 

DR. B. N. ANTANI: You said some
thing about lack of jurisdiction for 
execution. What are the limits of in
herent jurisdiction of the High Court 
or Supreme Court? Does not rule 151 
of the Civil Procedure Code give 
that jurisdiction? 

SHRI CHAKRA VARTY: So far 
code goes it is final. But as I have 
understood rule 151, you can imple
ment it, but you cannot supplant it. 

l!>lT sr"-o ~o li~ : it ~ ~ 
if~~~~ lmq;f~if 
fu'fcA' smnm: m ~ ~it, ~ 



'Al1: ~ cr.r m Fctm ~ 'A11: ~ oo 
~ ~.et cr.1 ~ ~ a ~ trM ~r m1:f 

mq-if ~ 'iiT «~ ~ ~ f'ti ~'f.)t 
~ ~ cf.T ~ 'ifil: ij"'fic1l ~ WI"{ ~ 
'fiBr mi I ~ ~ 'fisl~ir« 
~ ~"!IRT cf.T ~ mi1:-~ cf.T 
~lirs 'ifil: m;ar ~ 1 ~ij"furif W¥r ~
~ Ct."'t~« w ~ ~ ~. 
mil: cf.T ~11i'tf<1; <tiVIT, w ~ cf.l' 
~ ~1 cif \iiTrft :qrf~ I 

~l&tT : ~') ~ m ~ ~ I 

q'f otro tt;{o Ji~~ : ~f<r.;:r Q;<fi orm 
~ lf~ ~ ~ ~ f'ti ~ lfT 

cf.T{ oq'f lf>li ~. m 'iiT w ~ ~ ~ 
~ ~ cf.T Wl"•s Cfi7CrT ~ ~ GACrr cr.r 
~ ~ ~ « <rQ.1, orWci; WR'I lfT 

<r~r cf.l' Wr<lT ~ tli!lni « ~r ~ 
~ f'ii f"Jffiij' ~CIT 'f>1 GI"~Q' Cfilf qj1'IRf 

~ ~ mf<fi ~'l'Cfil ~ \ifrt'Qr « ww 
wm: <fi•'l:UT « Cff~Cf ~) ;;mrr ~ 1·1· 

witi f<rn:rcr, U:if,jf~ ~ ~ 

3m: i>ACIT 'fiT srm ~ "{@1 ~ I 
:iii· 11r>r~ cr.rt -q ~ ~- ~~ G1"9cr 
fci zyiT ~ I ~« CfiT{UT « llffiA' 

~ 00 mcr.n: ~ am: ~ 
~err ~ fifi w ~ ~ cf.T{ ~qnr ~Tif 
'<IT~ ~ij' \ifrt'CIT cf.T rlfflf ~ ~ 
mar flR' «~ 1 o'T ~ ~ lf~ ~ fcti 
.;ft ~'lj\l<tq_fc<l ~ ~ ~ ~ am: 
i>ACIT cr.r ~ m ~ ~ f'ti ~ w ~ cr.r 
~~11A' \'inf ~ i>ACIT <til CfiiT ~ 
tn: 9;1)<: ~~) r!l"Tlf fl:r\'1 \ifTU: I ~«T 

<mf'lil ~it~~~~~ 
'A~ foR' Cfil ~ ~ crrf'ti ~CIT <til 
~r ~ Cf.11 ~ tn: ~ f1n;r ~ 1 

~)qr.;:r it~~~~ f~ 
~ ij"11lf ~ w ~ ~ ~im<!i'r m
~ ~r ~ ~ ~-"~~ sca<:>~"'tqfi('. ~r ~ 
~ 1 \ifGf ij"11lf ~err ~. ~t:, ~ 
~ cr) ~ ij"CfiT mR \ifo'fCIT ~ ;,;tn: ~ ~ 
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=dn: fen~ ~ll 'R'm i >i!"T <rir iCficd' ~ 
9;frl::~~ ~ 6T ~if~~ · 

\3'({ ~~ cr.r f<A'. mrrr ~ ~ ~ 
~ cf.l' lfi1r ~r ~), -it qtmrrr ~. ~ ~ 
~ ;;rrif I 

mq;1 '311 9;1"11) 'fi~ fi.fi ~Rr ~)T mid' 
<til ~::r cf.l' \if~l::Q . ~1 ~ <tlflfi.ti ~ 
Cf>la- <fil ~ ~ fi.fi ~ ~<{ ~r ~?i"c 'ifil: 
~ficrr ~ w \3'~ of'fi ~-{ mr ~ i 
~ifi<f ~ ~ ~ f<fi lf>li Ct.) \ill 
~f~T l::Q'CfT ~ Cf~ ctf;;r~R;cr .~11 Cfil' 
-mfr ~-. ~ ~c ~ iql: ~ . 
~t ~m~~mlf~r~~ fop-: 
f«~ sfruf\il'l: <t7tso if . ~ ~ 
'<l.'fifil «il{a rn Ct.r ·~ ~ ~1' ~ 
m-~ ~-rfl ll<f<f11t · ~r "'mcrr ~ WR 

<{cor 8 o Cfi1' « wrer-r ~-{ lf>lt lfT f<P«r 
lf>li q""{ ~ f~r \il'l'crT, cr) ~ 
~ lfT CfililJ' ~-clR:cr ~ cr.l' 
~ « ~ fop- ~;:r 8 0 l1TS' 'fTG Gr) 
f~rfh', ~'fi'f \'ir Cfif1flll'-r i mu;:r 
rn Ct.l' fl. tili eft ~ m \3'ij"Cf,T ~ ~ 
fop-~ ij"lfll' ~ ~ ~ ~ fm<f\'1 srmr
\il'~ <fils 'f>1 CR'Ilf11 f<PlfT ~ "f1fQ'lf I 

f~ srmrf~ <fils 19 o8 if GAT 

~ ;;r.r f<fi lf@ tn: m ~ rn ~ 
~ ~ ~ ~ ~ tfmlf qr I ~f'fi'!' 
9;fCf ~ ~ ;;@' ~ ~ "'~ W<{l{) mf\'i<P 
~ ;;r.r fop- ~ ~ ij ~;;r ~ ~ ~ 
111fu<fi' ~ 'I,:IR ll6t Ct.T ;;r;;crr ~<t:t ;:rf<ti1: 
~r 1 9;fCf qfl::ff?1fcr ~ ~ ~ ~ iJ;fT\il' 

;;r;:rcrrmf~~ 9;1'11:~\ill~~ ;;r;:rar 
Ct.T~~~ 

~!i{4·f . ltl'T ij"Cfl\>f ~J;f'(9lr I 

. SHRI C~RAVARTY: A lawyer 
Is conservative o'f the past, liberal of 
the present and radical of the future. 
Lawyer does not take care of any
body-lawyer serves only one master 
viz, justice, and if there is a chcic~ 
belween the J•ldge and the justice a 
lawyer, true to his salt, does not take 
a morr1enf's time to make the choice 



that I love justice more than anything 
else. 

ttt ilto tt:to li~ ~fcr;r Gffi1' 

li{ lml ~ f<f. <.~ !f"{ GI'Gil< f<f.er GI'Rf 

'fiT f<.1\.c f-ti£1T :.;.,ur ~~or ~ m<: ~'ij' 

(1{,~ ~ "J' .i ~TIT if l:i,Cfi ?·fi <;r ( '-.Tijf 

~ I 
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SHRI CHAKRA V ARTY: It is like 

this. You have got a building . to
day. Some engineer comes and tells -
you that your house is badly built 
and so you demolish it and I am giving 
you a plan and it will make it per
fect. But when the build!ng is rais
ed you find thousands of defect peep
ing in and cropping out. So, tinker
ing is better than destroying. 

t{f i(fo ~tlO ~~ : m<fi'oi :l;f(q' 

lf~ or ~~ ~ fCfi ~it ~ff.~ :;f~ 
~f.Tr :qrf~~ i 

SHRI CHAKRAVARTY: There 
are new forces rising and old values 
are there. The solution lies in ad
justing the two than wiping out the 
one or the other. 

SHRI B. N. MANDAL: But adjust
ment means amendment of law. 

CHAIRMAN: Th'ank you very 
much, Mr. Chakravarty. We have 
taken too much of your time. I and 
the members of the Committee are 
obliged to you for having taken the 
trouble. 

(The witness then withdrew) 
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CHAIRMAN: Honourable members 
of the Committee,' the· witness Shri 
Uajendra Cilandra Mahanty, Advo
cate of. Orissa High Court represent
ing the Bar Council of OrisS'a is be
Core us this morning. The written 
comments of the Orissa Bar Council 
were sent . to . us much earlier and 
they have already been distributed 
to all o'f you, and I hope you have 
been. ·able io go through these com
ments. I would like to thank Shri 
Mahanty for having taken the 
trouble of coming here from Orissa. 
Now, Shri Mahanty,• you have .given 
a detailed memorandum to us and I 
would like to1 know if ~ou have any
thing more to add to it. If. you have 
anything to add to your memoran
dum please let is kriow and· i! you 
do not want to add anythin~ to your 
memorandum then the members can 
put questions to you on different 
matters. '' 

SHRI SYED AHMED: Mr. Chair
man, Sir, before the questions are 
put I would to the witness like to 
say that the memorandum submitted 
by the witnesses consists of two parts. 
In one part it deals with their com
ments as to why they do not support 
the provisions of the amending Bill 
and in the other part they have sug
gested some further amendments to 
Code of Civil Procedure which do 
not figure in the amending Bill. The 
Committee cannot, consider any 
amendments which have already been 
included in the amending Bill. We 
cannot ·take into ~nsiderat~on 'SO 

many items suggested by their Bar 
Council which are not proposed in 
the amending Bill. 

CHAIRMAN: I think there iS no 
harm if you want to ask any questions 
to the witness on these points and 
from his replies the Law Ministry can 
consider the proposals and put for
ward its own amendments. So there 
is no harm in considering these pro
posals also. Now, Shri Mahant'y do 

you · like to add anything to this 
memorand~ of yours. 

, . ~HRI MAHANTY~ We have al
ready submitted this after consider
ing it in our meeting and I have noth
ing more to 'add to it. 

CHAIRMAN: I find that you have 
n?t given any expression of your 
~1ews about Section 80 which is go
mg to be omitted by the amending 
Bill. 

SHRI MAHANTY: So far I re
member that we expressed the view 
that it should be omitted. In any 
case our opinion is that this Section 
80 should be omitted. 

17U 

CHAIRMAN: Then you want that 
this Section should be dropped. 

SHRI MAHANTY: Yes, excePt that 
proviso that in case the government 
admits the plaintiff's claim after writ
ten st<atement is filed the court may 
not grant costs to the plaintiff. 

SHRI P. C. MITRA: That is out
side the scope of the Bill. 

SHRI AHMED: I 'feel that a great 
injustice has been done to our Draft
ing Department. Kindly refer to 
paragraph a of your memorandum. 
It is stated: "In the copy of the Bill 
circulated, Order XLII, Rule 1 (jj) 
is added, _but there appears to be 
some drafting mistake oand the real 
import is not very clear. The coun
cil suggests that if there is a mistake 
in the original itself, it may suitably 
be corrected." 

CHAIRMAN: It refers to Order 
XLIII. 

SHRI AHMED: Yes. So many orders 
from (a) to (j) have been made ap
plicable under section 104. To them 
o.ne more order has been added, and 
that is adumbrtlted in new Sub-Sec
tion (il) 

CHAIRMAN: That is right. 

SHRI AHMED: I find that the lan
guage of the amending Bill is t.h.i3. 



I will read out: "After clause (j) the 
following clause shall be inserted, 
namely:-(jj) an order rejecting an 
application made under sub-rule (1) 
of rule 105 of Order J{XlJ, provided 
an order of the original application, 
that is to say, the application referred 
to in sub-rule (1) of rule 104 of that 
Order is appealable. I want to know 
if there is really an:V confusion. We 
are open to correction. If you 
will refer to Order XXI you 
will find that it contains only 103 
rules. The amending bill has intro
duced Rules 104 and 105 as new rules 
to Order XXI. The new rule 105 is 
similar to some provisions of Order 
IX. Rule 104 speaks of what a Court 
is supposed to do in case there is de
fault in appearance of one party or 
the other or of both. The application 
will later be dimissed or tried Ex
party. In both cases the new rule 
105 provides for the restoration ol. 
the dismissed application or setting 
aside of Ex-party Order. An appeal 
against orders made in Section 105 
is provided to modify order (~j) 
after clause (j) in Order XLIII. 't'tus 
is all very clear. I would like to know 
how this remark about the drafting 
Department of the Ministry of Law 
is justified. 

SHRI MAHANTI: After hearing 
this I think the comment was not 
necessary. 

CHAIRMAN: So, it was not justi
fied? 

SHRl MAHANTI: No, it was not 
justified. 

SHRI AHMED: Thank you. I have 
got nothing more to ask. 

SHRI PATIL: Mr. Mahanti, I would 
like to know from you one thing, It 
is stated in your memorandum 
"Order XXA-the assertion made in 
Rule 2 is vehemently opposed -by 
this Council. There is already a 
scale o'f fees fixed by the various 
High Courts including Orissa High 
Court. (contd.) 

179 

May I know why your Bar Council 
is opposed to this provision regarding 
the lawyer's fees and the reasons 
therefor. You have opposed · this 
Order XXA. 

SHRI MAHANTI: So far as this is 
con<:erned, it is done by the High 
Court by rules. It fixes the scale of 
fees for the lawYers. So, we think 
there is no necessity for this provision. 
It is already there. 

CHAIRMAN: I do not think this 
refers ·to fees of the lawyers but it re
fers to other miscellaneou~ e~pendi
ture incurred in the rourse of institut
ing a suit. It sa:Vs (1) without preju
dice to· the generality of the provisions 
of this Code relating to costs, the 
Court may award costs in respect of-

(a) expenditure incurred for the 
giving of any notice required to be 
given by law before the institution 

of the suit; 

'(b) expenditure incurred on any 
notice which, though not required to 

. 1be given by law, has been given by 
any party to the suit. to any other 
party before the institution of the 
suit; 

(c) expenditure incurred on the 
typing of pleadings filed by any 
party; 

(d) charges paid by a party tor 
inspection of the records of the 
Court for the purposes of the suit: 

(e) expenditure incurred by a 
party for producing witnesses, even 
though not summoned through 
Court; and 

(f) in the cases of appeals, char
ges incurred b:y a party for obtaining 
any copies of judgements and dec
rees which are required to be filed 
along with the memorandum of ap
all. 

(2) The award of costs 'under this 
rule shall be in accordance with such 
rules a•3 the High Court may make 
in that behalf. 



So, this does not refer to the fees at 
alL 

SHRI AHMED: We only want that 
a lawyer should give a certificate. 

SHRI MAHANTI: In our place the 
fees are fixed on the valuation of the 
suit in the lower, appellate and High 
Courts. 

CHAIRMAN: In page 2 of your 
memorandum you have stated "The 
assertions made in Rule 2 is vehemen
tly opposed by this Council. There 
is already a •.>cale of fees fixed by the 
various high Courts including Orissa 
High Court. The maximum fees that 
a lawyer is allowed is determined in 
the Rules. In this view of the matter 
the 'prov:•.>ion that is sought to .be made 
is uuwarranted." 

What I am trying to point out is that 
no change is being made in respect to 
lawyers' fees but it is-only about 
miscellaneous expenditure which the 
parties have to incurred ,and which 
were not so far ihcluded under the 
rules. Now, 'among the other items in 
Order XXA do you find any other 
objectionable feature? 
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SHRI MAHANTI: No, this is all 
our say in the matter. 

CHAIRMAN: Your Bar Council has 
been under the wrong impression that 
by this amendment a change has been 
made in the fees of the lawyern. 

SHRI MAHANTI: The position is 
this: Before the institution of the 
suit some fees are paid which include 
fees of lawyers, other cO'Sts, cost of 
registering a letter etc. 

CHAIRMAN: That is a very small 
thing. Now, according to the High 
Court rules no High Court will tax the 
costs unless a memorandum is filed 
by the Council. 

SHRI MAHANTI: No, as I have dis
closed earlier lawyers fees are taxed 
according to the valuation of the suit. 

CHAIRMAN: Suppose according to 
the valuation of a suit the lawyer's fee 
is Rs. 1000 and in spite of that the 

lawyer gives certificate for Rs. 500 
then Rs. 500 will be taxed and not the 
rest. On the other hand the lawyer 
instead of giving a certificate of 
Rs. 1000 he tiles Rs. 1500 then only 
Rs. 1000 will be taxed and not the 
rest. 

&HRI MAHANTI: At the time of 
the institution of the suit, the hearing 
fee is charged, the lawyer's fe~ lS 

ed and we never file any certificate. 

CHAIRMAN: What is the objection 
in filing a certicate? The Govern
ment would be able to know how 
much a law)'er is getting from The 
point of view of income tax. It is 
very good idea. 

SHRI MAHANTI: That will create 
difficulty. Suppose the valuation 
is Rs. 5 and the case takes 10 days. 

MR. CHAIRMAN: For that reason 
the lawyer cannot charge Rs. 1000. 

SHRI MAHANTI: As I have already 
said the court passes an order that so 
much for lawyer, so much for other 
costs and if the lawyer charges a 
heavy amount, there will be disputes. 

CHAIRMAN: .There cannot be any 
disputes and the heavy amount cannot 
be taxed if the rules are adhered to. 

SHRI MAHANTI: So we have now 
a\i it seems both things that the scale 
of fees prescribes also the certificate to 
be filed and the Court will grant 
which ever is less. 

CHAIRMAN: It is unnecessary with 
the courts in fact, to fix any fee-s in 
each single case when the scale of fees 
is fixed there. 

SHRI MAHANTI: What I was sug
gesting is if the .scale of fees of law
yers be prescribed and courts will 
gi'ant aecording to that, what is the 
necessity for the lawyers to make 
commitment and file a certificate. 

CHAIRMAN: Why lawyers should 
object to that? If they receive Rs. 5 
they will say that they have receivt-d 
rupees five and if they have received 
Rs. 5,000 they will say that they have 
received~. 5,ooo: 
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SHRI MAHANTI: They are some 
difficulties. 

SHRI PATEL: Please refer to page 
No. 2, paragraph 5, section 115. The 
Council oppo-ses the amendment to 
Section 115. The Proviso to sub-sec
tion (1) with the Explanation and 
sub-section (3) should not be intro
duced. The powers conferred under 
Section 115 are very narrow and they 
should not be further curtailed. This 
is all the more so as the lower Judi
ciary ~s gradually deteriorating and it 
will seriously work out injustice if the 
power of the High Court is further 
curtailed. I want to know from you 
by what measures the Judiciary can 
be improved and also I want to know 
what harm is there by amending the 
section. · 

SHRI MAHANTI: Our view 1s that 
Section 115 has &iven us a very nar
row power. very small power, limit~ 

ed power to the High Court to inter
fere in cases which are not appealable. 

CHAIRMAN: You think pvwers are 
not sufficient. · 

. SHRI MAHANTI: 
ent. 

It is nat BUffici-. 

CHAIRMAN: What is the arrear 
in your High Court? 

SHRI MAHANTI: I cannot say off
hand. One has to set! that nothing 
is decided illegally. Our case is that 
section 115 should not be further cur
tailed. 

SHRI PATEL: So what do you 
suggest? 

SHRI MAHANTI: There should 
be orders which are not in accord
ance with the law. 

CHAIRMAN: Look up page 8 of the 
amending Bill-Clause 23. Proviso is 
there. Provided that the High Court 
shall nut, under this sub-section, vary 
or reverse any order made in the 
<'iJursc of a suit or other proceeding, 
including an order deciding an issue, 
except where-

(a) the order, if it had been made 
in favour of the party applying for 
revision, would have finally disposed 
of the suit or other proceeding, or 

(b) the order, if allowed to stand, 
would cause . irreparable injury to' 
the party against whom it was made. 
So how do you think that any part 
of this (a) & (b) is objectionable? 

SHRI MAHANTI~. According to 
our view, there is_ no necessity for 
putting clause (a) and (b) because it 
further limits the power of the High 
Court under Section 115. It says the 
order. if it had been made in favour 
of th.e party applYing . for revision, 
would· have finally disposed of the 
suit or other proceeding •. 

CHAIRMAN: To make the position 
clear, they have added this explana
tion and that is not with a view to 
restrict the power. 

SHRI MAHANTY! ' If this proviso 
is not added, there will be no diffi- · 
culty. 

CHAIRMAN: , Two sub-p·aragraphs 
are there in order to avoid compli
cation so that unnecessarily things 
may not before the High Court. 

SHRI MAHANTI: Already the 
powers of the Hon'ble High · Court 
has been limited and again it &1ould 
not be further narrowed down, 
Those things should not ·be there be
cause different courts may interpret 
them in· different ways. our view is 
that it further narrows down the 
powers of the High Court under sec
tiOn 155. 

CHAIRMAN: It narro_ws down in 
a certain sense certainly and that has 
been done to avoid unnecessary liti
gation. 

SHRI MARANTI: We have given 
our opinion in our memorandum. The 
Council opposes the amendment of 
section 115. 'l'fie proviso to sub-secuori 
(1) with the explanation and sub
section (3) should not be introduced. 
The powers conferred under section 
115 are very narrow and they should 
not be further curtailed. This is all 
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the more so as the lower judiciary is 
gradually deteriorating and it will 
seriously work out injustice if the 
power of the High. Court is further 
curtailed. ..... 

CHAIRMAN: You kindly see page 
63 of the Amending Bill There you 
will find the reasons given for the 
change which has been proposed. 
Clause 23 is modifying section 115,
(1) to limit the power of revision to 
such interLocutory orders which, if 
decfded in favour of the petitioner 
would be sufficient for the final dis
posal of the suit or proceeding, or 
in which the order is likely to cause 
an irreparable injury; and, (2) to 
clarify that the expressi9n '"case de
cided" used in the section includes an 
interlocutory order including an order 
deciding an issue. So these are the 
:basis of the point of view which has 
prompted them to bring forward this 
amendment. 

SHRI MAHANTI: We have given 
our view. 

CHAIRMAN: You don't seem to be 
satisfied with the comments to this 
section. Very well. Will any other 
member like to ask any question? 

SHRI MITRA: Why do you oppose 
the new provision under the new sec
tion 21A. The restriction here is only 
that persons cannot question the place 
where the su1t has been filed after it 
has been decided. Why do you think 
that this should be opposed also? 

SHRI MAHANTI: This is a serious 
matter which should be considered by 
you all. In big towns merchants are 
filing suits and getting decrees and 
starting execution cases in mofussil 
courts . • • 

CHAIRMAN: Are notices not ser
ved on the other parties? 

SHRI MAHANTI: Seldom notices 
are served. Though law presumes ser
vice of notices, the fact remains that 
notices are seldom served. If a mer
chant sues a man of Cuttack at Delhi 
for Rs. 500, he will have to go to 
Delhi ten times and spend Rs. 10,000 
to conduct the case but a poor man 

of Cuttack cannot do so. And i! ulti
mately the merchant gets a decree in 
the suit at Delhi, the other party will 
have no opportunity to say that the 
Delhi Court has no jurisdiction. But 
at the present moment such poor peo
ple can have some relief because they 
can say that such and such court had 
no jurisdiction to try this case, it 
should be tried by the court at Cal
cutta or Cuttack. That is why our sug
gestion is that this line should not 
be blocked. 

SHRI MITRA: But even now if for 
any suit decree is obtained, that 
ground still remains and on that 
ground appeal can be filed. 

SHRI MAHANTI: No, if the origi
nal case is tried by Delhi Court, the 
defendant will have to file the appeal 
at Delhi only-! mean if that section 
is introduced, namely, section 21A. 
But now, he is filing a suit at Cut
tack or Balasore or. at Calcutta, say
ing that the Delhi court has no juris
diction and that decrees passed by 
that court are illegal and not binding 
him. Let that line not be closed. 
This 1s a serious matter which should 
be considered by you all. If this line 
is closed no decree can be challenged 
and no man will be able to challenge 
any decree passed against him at 
Delhi or Amritsar. We know from 
our practical experience that a num
ber of decrees are being sent from 
Calcutta, Delhi and other places for 
Rs. 500 or Rs. 700 and it is not pos
sible for clients from mofussil to 
come to Calcutta to prefer an appeal 
because it is going to cost him ten 
times the amount of claim in the ori
ginal suit. That is why for such re
lief let line remain opened. 

SHRI MITRA: Secondly you also 
oppose the amendment of section 102 
in which the amount for second aP
peal ha been increased from Rs. 1000 
to Rs. 3000. Now, you will realise that 
the Code of Civil Procedure was pas
sed in 1898 and naturally the value 
of Rs. 1000 has increased to twenty 
times, if not more in the present time. 
How can you reasonably oppose in
crease to Rs. 3000? 



OFF1CER OF THE MINISTRY: Sir, 
in 1956 it was raised from 500 to 
Rs. 1000. 

SHRI :MITRA: Any way, that means 
that the increase was made about 131 
14 years back. Within 13 or 14 
years cent per cent increase has been 
there and, we think, it is a good sug
gestion to reduce the number of ap
peals. Why do you oppose this? 

SHRI MAHANTI: Our view is that 
we should not only look to the num
ber of appeals but also to the present 
position of judiciary. We should give 
the litigants another chance of ap
peal. Now, gradually judiciary is de
caying. So, what is the wrong if an
other appeal is provided? If the sole 
intention is to reduce litigation, then, 
we may delete many of the provisions 
from the C.P.C. only saying "Rs. 10,000 
is appealable and nothing else". But 
that should not be the only criterion. 

SHRI MITRA: If the appeal is given 
only to District Judges, will you oa.gree 
that only one appeal should lie up to 
Rs. 3,000? V 
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SHRI MAHANTI: Subordinate 
Judges and District Judges, both of 
them have appellate powers. 

SHRI MITRA: If in such cases only 
District Judges are allowed to hear 
appeal, will you accept this amend
ment? Your point was that stand
ard of judges are decaying and so par
ties should be allowed a second ap
peal in lower courts. So, if the case is 
directly filed before District Judges 
second will not lie. 

SHRI MAHANTI: Subordinate 
Judges will also consider the case and 
examine it and there will be some 
chance of correction, but to seal the 
fate altogether is not desirable. 

SHRI MITRA: They may come for 
revision. 

SHRI MAHANTI: The power of 
revision is very limited under section 
115. 

SHRI MITRA: You do oppose dele
tion of section 80, but do you agree to 
section 82, i.e., the provisio~ that the 

decree cannot be executed against the 
Government three months have ex
pired and, actually, the court can fur
ther postpone the execution exemp
tion of the decree against the Govern
ment time to time. 

SHRI MAHANTI: We do not ob
ject to that. 

SHRI MITRA: But you have not 
given any opinion on that section 82. 
The period can be enchanced or en
larged. Do you agree to this ? 

SHRI MAHANTI : So far as the 
perio'd is concerned, there i:3 nothing 
much. to object to it because, at least, 
Government should be given some 
time. There are various officers. One 
of the officers may be committing some 
mistake and, discretion :should also be 
left to the court to consider whether 
really the decree should be executed 
or not. So far as our objection to 
section 80 is concerned, there are 
some urgent cases mostly concerning 
oa.cquisition of houses and delivery of 
possession. We are not able to file 
suits because notice under section 80 
is necessary. And, therefore, we want 
that section 80 should be deleted. Let 
:section 82 be there. 

SHRI MITRA : There may be cer
tain urgent cases where irreparable 
damage can be done to a prope"!'ty and 
there is no remedy-if in such cases 
a restriction is provided that a party 
can institute a case and temporary in
juction can be obtained, will-you ac
cept that? 

SHRI MAHANTI: · No. There may 
be some other ca'3eS also, not only 
cases of taking delivery of possession. 

SHRI MITRA : If in those cases 
injunr::tion is allowed and we amend 
section 80, will you accept it? 

SHRI MAHANTI: 1t will be dif
ficult to work out the law. 

CHAIRMAN : If you reduce the 
period from 60 days to 80 day::>, ~o 
you think it will not be helpful m 
any manner? 



SHRI MAHANTI: It will not be 
helpful at all because in urgent cases 
we want immediate remedy, 

CHAIRMAN: Supposing_ we 
place certain restrictions on that rule 
that where an urgent matter is in
volved and it is necessary that party 
has got to go to court tliis will not 
be necessar'y and, further say, a 
plaint will not be thrown out on the 
grounds of the technicalities, will that 
satisfy you? So many suits are dis
missed because of technic-alities of 
section 80 that this is not required, 
that this is not filed in time and so 
on. Supposing we do away with all 
these things, will that satisfy you? 

SHRI MAHANTI: Government gets 
notice after the suit is filed. Let it be 
provided that the Government will 
not be liable to be saddle with costs 
if the court thinks that it has admitted 
the plaintiff's claim. Ordinarily be
fore we go to court in money matters 
we give notice to the Government. 
Supposing after giving two or three 
notices Government does not hear 
and we are compelled to go to court, 
in that case we can prove the notices 
and the court will refuse the prayer 
of the defendant against the Govern
ment. Supposing without issuing any 
notice we straightaway go to court, 
the court will refuse to grant our pra
yer for interest and costs. There 
must be some demand. 

DR. ANTANI: In para 16 of your 
memorandum you have suggested that 
in the proviso after clause 0 to section 
51 of the Code, before the word "ar-
rest" the word1 "arrest" and 
may be added. What is the 
ground of this suggestion ? 

'may' 
ba-=k-

SHRI MAHANTI: Please gr-
through section 51 (Read). Some 
High Courts interpret that for the pur
pose of arresting you are not hit by 
this provi:;o but you are hit by this 
proviso for the purpose of detention 
only. So you may arrest a person 
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without complying with proviso. 
That is the background why the 
two words have been used 
in clause C--'arrest and deten-
tion in prisol1' but conspicuously the 
proviso omits the word "arrest" and 
inserts the word "detention" only. 
This is in conformity with clause C 
that we have suggested these two 
words. They say that if we want to 
simply "arrest a person we are not hit 
by the p :aviso. We may arrest 
him ... 

CHAIRMAN : Can you de-
tain him without arrest? 

SHRI MAHANTI: Then, why the 
Legblature has used the two words 
in clause C ? That is why some High 
Courts interpret that you may arrest 
him but you canont detain him. 

DR. ANTANI: You have suggest
ed the word "may". Why you are so 
soft ? Why you do not suggest the 
word "shall'' in plar:e of "may" ? 

SHRI MAHANTI: This is be-
cause in no civilised country for 
money decree a man is put under 
arrest. It should be deleted in toto 
according to me. If there a~e pro
perties of the judgement detector 
get the dues from those properties 
but if he has no property why do 
you put him in jail? That is why 
we have suggested the word "may" 
instead of "shall". 

SHRI B. N. MANDAL. Q,'fi ~~ 

~nr ~. ~trit ~~ l'i ~~r ~11lr f'fl 
Tofift'f'.T11R' ~ffiih tff ~ ;;r) f-slfr .-:;; 
~~fr ~ if~ ;;rm~. ~rn q;~r 
11rrr ~ i <fiT Gila 'fiT tp:rr ~ ! err <~lfT 
~r:r ~ ff :q);;r <fiT oT'fi tfll~a- ~ r. r 
~'ffiT~ 'S[ffirro~ ctiT i'n1T ~T~ 
u~.._r ~f-:n ~ ~"19'i'T l:~J'si~ R<;U 
f'~qr m'l', "f~ ~9T ~n 1 

SHRI MAHANTI: So far as de
cision made in execution proceedings 
are concerned those are not sum
mary decisions-they are arrived at 



by g1vmg opportunity to pariies ap
pearing before the court and they 
are at liberty to adduce any evi1ence 
they like and there is no bar for 
the parties to adduce evidence there. 
So, why go on multiplying li~iga

tiom ? There must be some end to 
these things. 

S'4RI B, N . .M.ANDAL. llS if 'il~~c 
cr.r 5ffifT i ~T ~ m"{ ~if "'1~ ~ ~.rihr 
r~~ ~ ~ 1 "~rf'-lT cr.vrr ~ f<li ~<r~ 
lf~T~Jf ~T 7.~·::=~· <r;r ~ I 'Q'PR ~T ~ f<1; 

<m"r ..r 3 ~) "{.n \i!F.T '<ffi{.:.~ "'''{ ;;r) 

;r) !' f;ro g-m ~ ~ 1 mq- 'F!nf 4 <fit 
~<rr :q~~ ~ 1 ~r if ~ .m it mq 
~ zrq: m<r<rr 'i!JWIT ~ fcr. mq<f.l 11 ~ 
~ ~ iu I{' <:liT 'U11 ~ 1 

SHRI MAHANTI: We don't 
want amendment of 115 we want t1. 
keep it as it is. ' 

CHAIRMAN : May I draw your 
attention to page 5 of the amending 
Bill clause 13 in respect of section 47 
of the principal Act ? I would like 
to know whether you agree with the 
amendment whkh has been propos
ed to be made. 

SHRI MAHANTI: We wani this 
amendment. As I have already ex
plained, if the case is decided in the 
execution p~oceedings parties are 
not debarred from adducing any 
evidence they like and if this is de
cided finally, why again it will 'l!Je 
challenged ? Furthermore, section 
47 is appealable. So, I agree with 
the change suggested. 

CHAIRMAN : Kindly look at 
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page 3 of the Bi1l, regardinb the 
change suggested in clause 7 about 
tramfer of suits by the Supreme 
Court. A suggestion has been made 
to us by the members of the Bar ot 
Delhi High Court that we may add 
some additional words, namely, 'is 
or conducive to the convenience of 
the parties to the suit or at least the 
defendant and hi1 witnesses'-that 
the Supreme Cou~t should take into 

consideration both these factors one 
mentioned in the 'clause as well as 
the words 'conducive to the conven
ien-:e of the parties to the suit or ct 
least the defendant and hi:1 Wit
nesses'. 

SHRI MAHANTI: That is a mat
ter which should be decided by the 
court whether it is in the interest of 
justice. There can be no obje<"tion 
to such amendment. 

CHAIRMAN : Do you think . if 
these word1 are not added is it like
ly to cause any difficulty ? 

SHRI 'MAHANTI: I don't think 
there will be any difficulty. But in 
order to clarify the matter these 
words may be added. 

SHRI' SYED AHMED: I would 
like to know your opinion about one 
matter whir::h is pa~ticularly troubl
ing me and specially the Chairman 
that i.s with regard to the omission 
of Section 80. You know that it is 
sugge>ted in the amending Bill that 
Section 80 should be deleted. Now~ 
if Section 80 is deleted there would 
be difficulty for the Government. 
That is my view, of course. And if 
Section 80 is retained there is diffi
culty for the Iitigan's. Do you think 
that it would serve the interei't of 
the public if no notice is requi:r ~d in 
connection with the ::3Uits famng 
under the purview of the Speci.fic 
Relief Act i.e., if such suits are al
lowed to be filed without notice, and 
if the Government concedes the 
claim in the W.S. but no cost· should 
be awarded to the plaintiff? 

SHRI MAHANTI: There will be 
difficulty also in other matterc;. 

SHRI SYED AHMED : My ques
tion is that would it serve the ~o:~u
pa>e of both the government ani 
litigants? 

SHRI MAHANTI: My reply is 
that Se<:tion 80 should be rleletl!d. 
But if the government as litigant 
wants any special claim or special 



c~n~ession that can be given by pro
vxdmg that only the costs will not 
be awarded to the ~uccessful party. 

SHRI SYED AHMED : It is not 
a question of any special concession 
or to the government. It is ulti
mately the public interest which is 
concerned and in the public intzrest 
the government should be given an 
opportunity not to waste money over 
useless and unnecessary litigations. 

In any other case the clish will 
always follow the Event. 

SHRI MAHANTI: No always. 

SHRI SYED AHMED : But of the 
cost will have to be given because 
the rule is that the cost will follow 
the events. Besides, an order of costs 
is an appealables order. 

SHRI MAHANTI: It is only the 
cost which is concerned. So it 
should not be left to the discretion 
of the Court as to~ whether cost 
should or should not be awarded. 
The best thing would be to delete 
this. 

SHRI SYED AHMED: Even it 
is left to the Court it is a danger
ous proposition. 

SHRI MAHANTI: But it will 
be still more dangerous if you put 
some limitatiom to Section 80-so 
far as your suggestion of cases fall
ing under the Specific Relief Act 
are concerned there will be difficul
ties in future. Why the public 
money should be wasted in frivolous 
cases? 

CHAIRMAN: Many lawyers claim 
that at times the cases are settlerl 
amicably outside before filing of the 
suit. Therefore they say that this 
:section should be retained. 

SHRI MAHANTI: But it is our 
experience that never a litigant gGes 
to file a suit against the government 
without giving prior notice etc. etc. 
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Unless it is of an urgent nature. 
There may be very few cases of the 
type which: you have mentioned, i.e., 
~hose may .be amicably settled. But 
m urge~t ca:3es one may p,o to the 
court wxthout notice and sc·mehow 
may get an order or the cace is dis
missed ultimately. But that is not 
the only reason why Seetion ~0 
should be totally deleted. There are 
other reasons too. The· only thing j3 

cost and nothing else. Then why 
for cost, allow it to be interpreted in 
different ways by different courts. It 
should be totally deleted. 

SHRI P ATIL: I want tCJ knovo· 
whether the present judiciary sys
tem is up to the mark or not. If 
not, what are the reasons. and whe
ther the proposed amendr.1enb tC' 
this Bill are sufficient to lower the 
lower judicial system. If nc!, what 
are your suggestions? 

SHRI MAHANTI: These amend
ments have nothing to do with cor
recting the judiciary. Whatenr may 
be the law, the judiciary may be 
corrupt. To correct the judiciary 
there are other methods. ~t is n.:>t 
possible to change the l";jidary or 
correct the judiciary by amending 
the Civil Procedure Code. The only 
thing will be to have some strict 
vigilance over their work-the Sup
reme Court having vigilance over 
the High Courts, the Hi~~ Courts 
having vigilance over District Courts. 
and Di3trict Courts having vigilance 
over lower courts, and that should 
be strict. If this is done, there may 
be some change. Nowaday::;, super
vision is gradually decreasing. That 
i; one reason. The main reason is 
economic depression. The living in
dex is growing. A Munsif with a 
pay of Rs. 200 to Rs. 300 is required 
to wear on suits. For a man to wz;lr 
a suit and to rear his children in 
Calcutta or Cuttack how much does 
it cost ? These officers are expected 
to decide suits up to Rs. 4,000. We 
must not expect these things from 
them. We must look to both sides. 



Of course, in spite of all this, I 
must say that there are honest 
officers, but we should not expect 
honesty by pinning a man un::l.er 
the3e circumstances. The euviron
ment must be congenial, and the 
other thing is that in thP. · present 
day we find political interference, 
sectarian view and so many things in · 
the maaer of opportunity. So, this 
difficuUy to get justice tnrougfi'lOwer 
courts. To avoid delay, that sh:~uld 
be done. Sections 58, 63, 103, 100 
should be deleted and the scope of 
section 47 -:;hould be enlarged. Second 
appeal may be provided for. 

'-lT i{Jot:ffo #~ : ~ <mf fcrc;Th· 
~ ~~ 'iff ~'iffr "iRf :qrn.~ ifli"Tf'li wa 
f<W'tm ;:r ~·6: m· ({T ~ f'fi "'W CfCfi ~m 
~ ~· 'liT ~ ~ ~iifif ~ il{f 
f~i \itTriT :qTf~li ifli"Tf'fi ~'ti 'lilif <fiT ~· 
~~it~~ f'fi ~ ~~ ~ ~· 
Cfif ~ Cfi'{ ~ ~:ll eft it ~·6: 
\it"fi'RT ~ ~ f'fi fO{C~~ ~ ~· ~~I 
ij 'llli f<r<rT~ ~ I 

~~ ~T?;£ @ ~T~ ~ lt"6: 'iff ~ 
:q~ ~f f'fi ~ ~'lf.t ;it ZtW '11: fcrqr~ 
m ~ ~n:: f\ittr <t~ ~ ~ Hffi" r~ ~ 
~~ it 01"[\i ~ sm ~ 1 \3"~ fcr;:nfr 
'lif Tf~ ~erR ~T¥ ~ ~ f'fi ~ ~ 
\it""'"CIT 'fiT ~r 'fiT ~-~w.r ~ ~ <i 
~"fir ~-q; <t.T ~'-t"A ~ ~ I 

SHRI MAHANTI : If I have un
derstood the Hon'ble member right, 

perhaps it is meant that if different 
High Courts are empowered to amend 
the schedule of -the·· Civil P.ocedure 
Code, what is the necessity of the 
Central Government amending the 
Bill. I :ay that it will be a· model 
for others to follow. Further if ycu 
want to delete a particular rule or 
add one, that will not be poc:;sible un
less the High Court • agree . and 
the Rules Committee aerees. · · 

SHRI MANDAL : . Yes, that is . &o. 
Common people, and from them·' all 
the sugge3tions' have come. ' ,, ' ~ 

CHAIRMAN: Now, Mr. Mahanti 
you have read the object of this 
amendment and you have· in"ade~ your 
observation ·on ·it.' Now do- ymi ~think 
this Bill will be, able: to sl1orteh .lhe 
time of litigation arid-~ niii>iinise .1he 
expenditure in ~he law cciui'ts ? . 

SHRI MAHANTI~ Yes,-~ :Sir. It 
will have some effect m ·shortening 
the period of litigation and shorten
ing or decrea>ing the costs in courts. 

·CHAIRMAN:·. That· .'is: ·all, Mr. 
Mahanti. I thank you very much 
that you have been able to come from 
such a: distant p-lace: and given your 
own opinion and the opinion of your 
Ba·t Council. 

. . - . 
SHRI MAHANTI: I must· apolo-

gise to you, Sir, and to the Commit
tee for being late by 10 minutes be
cause of the traffir:: jam. 

,CHAIRMAN : That is no:hing. 
So, thanks very much. 

(The witness then withdrew.) 
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(The witnesses Shri D. N. Mookcrjee 
and Shri S. K. Acha711a was called 

in) 
CHAIRMAN: Honourable members, 

our second witness for the day, name
ly, the District Bar Association of 
Alipore, is being represented by Mr. 
D. N. Mookerjee, who is the President 
of the Association. He has been very 
kind to come five or ten minutes ear
lier than the appointed time and 
since we have not received comments 
of this Association previously, I would 
request Mr. Mookerjee, to give the re
actions of his Association •briefly to 
the Bill and then the members may 
ask him any questions they like. 

SHRI MOOKERJEE: Actually it 
is not correct that we have not sent 
our memorandum regarding the 
amendments previously. The Associa
tion sent their views about the pro
posed amendments long ago and only 
w~ have received a letter to addu~~. 
evidence today. · 

CHAIRMAN: But so far as I am 
aware we did not receive any com
ments from your Association. 

SHRI MOOKER.TEE: That is very 
un1ortunate. 

CHAIRMAN: It is possible that your 
Association might have sent some 
comments to the Committee-the ear
lier Committee on the Civil Proce
dure Code. That may be so. That was 
appointed by the Government at that 
time some years back-that was the 
Law Commission. But now, of course, 
this committee has been appointed as 
the Select Committee on -the Bill after 
it has been presented to the P-arlia
ment upon receipt of the views of the 
Law Commission. 

SHRI MOOKERJEE: I want to 
tell the Chairman that the Associa
tion received the Code of Civil Pro
cedure (Amendment) Bill 1968 and 
on the different provision as proposed 
here the views of the Association went 
sent over and today for the first time 

we have come to know that we will ' 
have to give evidence and that is way 
we . have come. 

CHAIRMAN: However, there seems 
to have been some mistake-either we 
did not receive it or it might be mis
led, I do not kl'low. Any way, it does 
not matter. Now that you are here 
you kindly assist us by giving us 
your general remarks and then mem
bers will ask you questions, if they 
have any, 

SHRI MOOKERJEE: I shall send 
to you, Sir', again a copy of the views 
for your consider-ation.' We came to 
this conclusion that most of the provi
sions which you have made were ac
ceptable excepting certain point. I 
may mention one. Under order 21 
rule 58 the proposal is or rather was 
.by this amendment that _a separate 
suit has been dropped. But our view 
is that it is not expedient and desir
able. If you will allow me, I may 
give my reasons. 

CHAIRMAN: Certainly. 

SHRI MOOKERJEE: As you know, 
Sir, very well _and my friends also 
know that the scope of enquiry of 
order .21 rule 58 is very limited. 
Wllere the judgment debtor is in 
possession of the property attached 
and which was going to ·be sold but 
if after that enquiry is finished and 
the _party who loses in that . enquiry is 
precluded from bringing a title suit 
in _a comprehensive manner, then he 
will be actually prejudiced. A title 
suit when filed will go into a detail
ed investigation as to whether the 
judgment debtor had or had no title. 
Suppossing there is a suit ·between a 
benamdar and the actual owner that 
may. arise in a possession case under 
order 21 rule 58. Now, in that en
quiry the actual possession is deter
m1ned but the source of the conside
ra1ion money which is the crucial test 
in enabling the court to ~orne to the 
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conclusion whether the property be
longs to the judgment debtor or to 
the applicant owner cannot be gone 
into and that is never gone into in a 
limited enquiry under order 21 rule 
53. Therefore I quite appreciate the 
motive . for which this committee 
wanted to drop the suit, namely, to 
expedite the order because a case 
under order 21 rule 58 takes about a 
year and again a title suit will take 
three to four years. The object is to 
shorten the time of litigation. If 
that is the object, then the view of 
the Association is that either in that 
proceeding an application for enquiry 
would be such as would be made in 
a comprehensive manner as made in 
a title suit. In that application he is 
bound to make all possible allegations 
which are necessary for the purpose 
of aQ. enquiry as to whom the pro
perty actually belongs. The petition 
should contain all those particulars 
and the petition would be taken as 
written statement and that matter will 
be deemed as an original suit and 
that enquiry and that petition will be 
completely adjudicated before the 
execution court. That may be done or 
under order 21 rule 58 a comprehen
sive suit may be, i.e., a party may be 
asked to file a title suit but I think, 
Sir, that would sometimes involve 
not only unnecessary cost but also 
harrassment of the judgment debtor. 
He may be a poor man. If he is ask
ed to at once bring a title suit, there 
may be difficulty. But a · summary 
proceeding may help him to get some 
relief within a short time and at a 
much smaller cost. But if the suit 
is dropped, then provision must be 
made that in that enquiry all the 
particulars should be taken into con
sideration by the court. That is my 
view about the order 21 rule 58. As 
regards the notice under section 50 
of ·the Civil Procedure Code, the 
view of the Committee is to drop 
this notice. The majority view of 
the Association is that that is not 
necessary. It should be avoided. 

We have given our views on other 
questions also. I am hurriedly going 
through them. Section 145

1 
in our 

views, should remain as it is, without 
any amendment. The proposed amend
ments, I think, have been looked at 
from the point of view of the judg
ment-debtor only. 'But we have not, 
by this amendment, been giving any 
consideration to the side of the cre
ditor. So, I think section 145 as 
it stands should remain. 

Under Order XXII, rule 5, one or 
two years' time should be retained, 
not extended. We have also said that 
the Appellate Court should itself 
make an enquiry instead of sending 
it to the lower court for the purpose. 

Order XXVI, (16) (a), clause (2)
should be deleted and our opinion is 
that the Commissioner taking out evi
dence of the witnesses will make it 
possible to place the matter before 
the court next day in presence of 
the parties concerned through their 
lawyers to know whether the question 
and answer should remain or should 
be deleted. 

CHAIRMAN: Commissioner should 
report at once to the court. 

SHRI MUKHERJEE: Yes, if pos
sible, the next day. If the Commis
sioner does not do it, certainly, the 
parties will do it. 

About X, the Association is of the 
view, and I may tell you, Sir, and 
my friends here that in our mofussil 
courts the cases are not opened in 
the manner in which it is done in the 
Original Side of the High Court. In 
mofussil the plaintiff suggests certain 
issues and the defendants also sug
gests certain issues. The judge after 
going through the issues himself 
frames issues of his own accord, ac
cording to his own choice. If the 
parties are very careful then, of 
course, the issues can be framed and 
they can take the matter to their 
lawyers for consideration. 

CHAIRMAN: That means the court 
frames the issues in the abence of 
the parties? 



WITNESS: Yes, after going through 
the suggested issues framed by the 
parties themselves. But formal open
ing of the case as is required under 
rule 10 is not done in the moffasil 
court. The difficulty is that there 
are 50 per cent. of the· cases which 
at the time of the opening, if scruti
nised by the judge, can be understood 
by the judge whether there is any 
real substance in the written state
ments and accordingly the judge may 
take steps for the purpose of early 
hearing within a month or within two 
months. After my experience of over 
50 years I feel if the judge can make 
himself familiar with the points and 
controversies at the time of opening 
under 10, then the judge can at once 
determine whether there is any subs
tance, whether there is any necessity 
for the. discovery of documents etc. In 
connection with obtaining these pre
liminaries one year passes and the 
judge sleeps, the parties sleep, the 
!Jwyers sleep. They do nothing a.nd 
time is wasted U!mecessarily. What I 
am suggesting is that it should be 
maJe compulsory that under ordet.·• 
10 hearing should be made; the judge 
should pass an order whether there 
are any real materials and objections 
in the written statements. 

CHAIRMAN: When these condi-
tions are imposed under the C.P.C. 
then it is for the courts to follow the 
procedure. They do not follow it. It 
is not the fault of the code. It is 
the fault of the judges who do not 
follow the procedure. 

WITNESS: Observations of the 
Chairman nre really correct but I do 
not know how by any proYision in 
the civil procedure code this com
mittee can make it compulsory on the 
j udici:\1 officers to follow this. 

CHAIR!1!AN: I think it is the duty 
of the High Courts to draw the at
te:Jtion of the subo:-dinate courts to 
this asoect of the matter. What is 
the procedure in the Original Side of 
the High Court? 

\VIT:\'ESS: This is done so far as 
I know. 

SHRI GOEL: Provision can be 
made for the horse to drink water but 
if it does not drink? So, please make 
your suggestion as to how you can 
bind the court to do this. 

WITNESS: If the .horse does not 
drink then it may be provided that 
the horse should be made to die or 
should be killed; We can take the 
horse to water. Certainly we cannot 
make him drink. If the judicial offi
cers can be made to feel that if they 
do not do. their duties they will face 
the consequences. 

CHAIR'UAN: . . • The . commit• 
tee can 1"\ardly do anything in . the 
matter if the judges refuse to. follow 
fhe procedure. 

' 
SHRI GOEL: What is your sugges-

tion? · 

WITNESS: There is no such rule 
in order 10 that if the judges do not 
pass an order after a hearing as is 
contemplated by order 10. the judges 
will not be allowed to , proceed any 
further in this case. There may be 
any such provision in the order· itself 
by which the horse will •be made to 
drink water. 

CHAIRMAN: It is the duty of the 
lawyers to insist upon the courts that 
every proceeding should be held in 
the presence of the parties. 

WITNESS: If 'the~e is any manda
tory provision in order 10 then we 
can certainly take steps. 

CHAIRMAN: In Uttar Pradesh the 
parties appear before the court on 
the appointed dates. They have to ex
plain their case and then suggestions 
are taken ~>r the court· itself frames 
the issues and if additional issues are 
to be framed they are alo taken in. 
The Law Commission considered . the 
question of pre-trial. Then they 
thought that it was unnecessary to 
ao so as it would take much time. 

WITNESS: Order 10 should then 
be omitted? · 

SHRI S. AHMJ:i:IJ: l thmk there 
has been some nusappreuens10n about 



order 10. When I started practice the 
practice was that after written state
ments had been filed, the judges used 
to examine the pleaders to find out if 
there was any lacuna' left in the pro
ceedings • • 

CHAIRMAN: ••• That practice 
still exists in Uttar Pradesh. 

SHRI S. AHMED: In Madhya Pra
desh it does not exist. Subordinate 
courts never examine them. They 
never examine the parties orally. 

Therefore, Or. 10 has been very 
rarely used by · some courts. But 
there is another point. As he says 
that Or. 10 ought to be mandatory 
but no order can be made manda
tory because the orders- as there 
exist can be used by some courts 
but may not o>e used by other 
courts, according to the rules fram
ed by the High Courts. If the pro
vi3ion is made that there ou,ght to 
be . oral pleadings some courts may 
adopt it and some may not-they 
may have to adopt t'ue rules framed 
only by the High Court. 

SHRI GOEL : The judge actually 
can tell that there is very little 
substance in the defence and can 
quickly dispose of the case. Some~ 
thing concrete must be done which 
the court should apply. 

SHRI MUKHERJEE : As addi-
tion can be made in Or. 10 that a 
Judge must pass an order after 
hearing the parties with reference 
to issues in accordance with the 
direction given under Or. 10. With
out passing such an order he will 
not proceed any further towards dis
~overy of documents or interro
gatories. If at the time of opening 
it is admitted by the defendant that 
the plaintiff's claim is just there is 
no scope for interrogatories. But 
what happens in such cases is time 
is fixed for the purpose of discovery 
and a date is fixed for interrogatory 
although ultimately at the time of 
final hearing it apper~s that no 
interrogatory was necessary and as 
a matter of fact no interrogatory 
was given. In this way one year 

passes unncessarily, I may teh 
events of about 30 years ago. One 
Subordinate Judge of Alipur Court 
took up rent suits and small cause 
court suits. As soon as written 
statement was filed he used to 
examine it according to provisions 
of Or. 10 and at once sent for the 
lawyears of the defendant and said 
that they have no case. The result 
was that during his incumbem:y of 
office all the suits were- finished 
within 618 months. But now-a-days, 
one year's time is given by our High 
Courts, during which it will not be 
ready for hearing and the judges 
will not look to the suits unless they 
become one year's old. This hap
pem; in subordinate courts also. I 
am told that after 16 years a case 
came up for hearing in the High 
Court and his Lordship said that 
this court [had no jurisdiction and 
then it was returned and it was filed 
at the Alipur Court. 

CHAIRMAN: Would you suggest 
where we should make such pro
vision and how should it be done ? 

SHRI MUKHERJEE : In Order 
10 a rule should be made to that 
effect. 

SHRI SYED AHMED: But that 
rule is changeable--the High Court 
can change it under their rule 
:making powers. 

SHRI MUKHERJEE : If there is 
A section in the Code High Courts 
will say ~hat they are not 1)ermitted 
to introduce any rule when it is a 
provision of the C P. Code. 

CHAIRMAN : When cases of this 
type come up before the High Court 
do they not pass any stricture or 
observation as to why so much time 
has been wasted ? 

SHRI MUKHERJEE : Sometimes 
they do and sometimes they do not. 

SHRI SYED AHMED: You have 
said that the amending Bill has 
suggested omission of sec. 80 of the 
C. P. Code and that is a step in the 



right direction. But we . have heard 
·some people who appeared before us 
saying that section 80 should not be 
deleted. If it is retained it is lo the 
advantage of the administration and 
if it is deleted then that is to the 
advantage of the public. That is my 
view. But there is some opinion that 
sec. 80 has not worked hardship by 
itself, but it has been indiscriminate
ly applied by the courts. It has 
.been applied to the substantive 
issues between parties as well as to 
interlocutory matters. 

SHRI MUKHERJEE: It may be 
modified. We are feeling it now in 
the present day conditions of our 
Government. I myself had to file ·a 
suit as the present day Government 
was going to take possession of a 
land of my client. My client came 
to file a suit and to stay the hands 
of the Government and to prevent 
the Revenue officers from going to 
the land. Now if 1 am to give two 
months' notice and wait Ior two 
months the result will be that the 
suit would be absolutely in!.. 
tructuous. Before expiry o:e two 
months the patient would d.i~··· and 
so no steps could be taken and as a 
matter of fact that has happened, 
Therefore, what my friend has 
suggested that so far as suits for 
emergent relief are concerned 
excepting in such cases in no other 
cases sec. 80 may be necessary. In 
this way modification may be made. 
Of course, there was a time when 
the main object of sec. 86 was to 
apprise the Government of the case 
and the Government would say yes, 
you can file the suit or you ~an settle 
it. But no such settlement takes 
place. We have hardly . come across 
a case where Government through 
their lawyers -said that well, we are 
going to settle the case, don't file 
the suit. Very rarely this sort of 
occasion arises. If such proviSion 
can be made in Section 80 that it is 
necessary except in cases where 
immediate and urgent relief is need
ed by the plaintiff. But the result 
would be that in every case there 
would a prayer for treating . those 
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cases as emergent cases. So we consi
der that the section should be delet
ed altogether. 

SHRI SHRI CHAND GOYAL: 
Don't you think that uptill now the 
Government is taking advantage of 
this section 80 and is only ralSlng 
technical pleas because you have 
said that in your 50 years' practice 
at the Bar you have hardly come 
across a case where the Government 
has come forward after the service 
of the notice or has promised to 
make the payment ? 

, .., SHRI MUKHERJEE: Our view is 
that· ·section 80 should be abolished 
as w~ . find that ultimately . there will 
be no effectual remedy. 

CHAIRMAN: But some lawyers 
are of the opinion that government 
does settle matters out of court be
fore filing of the suit. Some of them 
suggested that the Committee . shot1ld 
make the period 30 days instead of 
60 days in ordinary cases. 1 

SHRI MUKHERJEE : You can 
make it thirty days in .ordinary 
cases But it will not bring any 
benefit to either this side or that 
side. There was a reported case in 
the Calcutta High Court in which 
Mr. Justice D. Basu practically 
.scolded one. of the government 
pleaders. Usually in such cases 
the High Court does not grant any 
cost against the government. But 
in this particular case His Lordship 
said that he was constrained to im
pose heavy cost upon the govern
ment ·because it appears that there 
is a number of government lawyers 
in the High Court so far as Govern
_ment of West Bengal is concerned, 
and in spite of these lawyers and 
in spite of all these notices it appears 
that ~is case has been fought so 
strongly by the government and 
therefore \heavy cost should be 
granted. So hardly we find a. case 
where the government has come 
forward and said that the law is 
right, do not file the case'. 



SHRI SllRI CHAND GOYAL : 
-Please look at page 3 of this amend
ing Bill t.e. Section 2fl-' Sub-clause 
{2). It read,s, "Every application 
under this section shall be made by 

. motion which shall, except whe~ the 
·application is made by the Attorney
General of India or the Advo~ate
General of a State, be supported by 
affidavit on affirmation." _ Now, I 
want to seek yuur :Views· as to why 
should this exception be made in the 
caJe of Advocate-General? Why he 
should also not furnish the affi
davit if the government or the 
party which he represents wants to 

: get a case -transferred from one 
·State to another ? 

SHRI MUKHERJEE : Well, I am 
aga,inst it. No such discrimination 

-sh~ulq be made. . . 
CHAIRMAN : I have not hearcl 

·you. , What is your reply ?. 

SHRI . . MUKHERJEE ': Tl11~rc 
·should be no ·discrimination between 
the Attorney-General of India. 
Advocate-General of a State and 
Shri D. N. ~ukheriee. 

CHAIRMAN-: Th~t , ; means you 
want that. they . shquld also furnish 
·the affidavit. 

SHRI MU~UiERJEE: -Yes. 
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SHRI SHRI CHAND GOYAL: Then 
with regar.d to: the--provision relating 
to. attachment would: you~ agree that 
now in; free India. no people ~hould 
. be sent to Civil prison for non-pay
.rnent.! of:: decretal amounts ? · 

. - WITNESS ~ - It is '-:Written that, "in 
-clause {a) , for . the words fifty 
~upees, ihe·_ words: 'two hundred 
_rupees' shall be substituted. ·· I 
:.-'!?Ye~·-IJ-~ _objec;tion to that. 

SHRI SHRI CHAND GOY AI.. : 
This is with regard to raising of the 
amount to Rs. 200j-. But my ques
tion is that whether the practice of 
sending peoples·. to civil prison for 
non-payment of .·decl"etal amount 
should be stopped alto'gether '! . 

SHRI MUKHERJEE : 1 do not find 
any reason as to why it should be 
stopped. 

SHRI SHRI CHAND GOYAL : 
Do you feel that people should be 
sent to civil prison for non-pa}ment 
of decretal amount ? 

SHRI MUKHERJEE: Yes. I feel 
that !Pfovision should remain and 
that amount should be raised from 
Rs. 50j- to Rs. 200j- as proposed. 
The provision for sending peoples to 
jails for non-payment of decretal 
amount . should not be deleted FS I 
know thaf -there are peoples who 
have got the means to pay but will 
not pay unless they ··, are forced to 
pay thi~ enforcement is possible only 
when they are sent to jails. 

CHAIRMAN : Do you think that 
this increase from Rs. 501- to 
Rs. 200:- is all right ? 

SHRI MUKHERJEE: Yes, it is 
all right. It may be further raised 
but it should not be reduced. Some 
political workers will find pleasure 
in going to jail. 

SHRI ANT ANI : For purposes of 
record I would like to have vEry 
clear clarification. If. this sort of 
socialistic suggestion · is rr.ade to 
allow defaulters ·to go ·without 
detention, arrest or any compul<;ion 
to pay, what ar~:; the safeguards you 
would suggest for the society, for 
those who are going to lend money 
or give credit or any future Govern
ment in the name of nationalisation 
without imposing any liability on 
the defaulters to pay. 

SHRI MUKHERJEE: I 
quite follow. 

do not 

SHRI ANTANI: For the purpose 
of lending money if the defaulters 
are just allowed as my friend 
suggests to go Scot free, I want to 
make it more emphatic. 

SHRI AHMED: He agrees with 
your view. 

SHRI B. B. LAL : I would like to 
draw your attention to clause 5, page 



2 of this Bill. There is a proposal 
to add Section 21A. I would only 
want to add one· word 'contestL>d' &s 
regards the validity of a decree. If 
the previous decree was l on tested 
between the parties then no furt~er 
objection will be taken on the 
ground of jurisdiction. In t':l.at rase 
will it be necessary to add this 
clause 21A on this ground that in the 
Explanation the expression "former 
suit" shall denote a suit decided 
prior to the suit in question whether 
or not it was instituted prior thereto. 
What I want to refer to is jn case, 
suppose a case is }>ending between the 
parties and during that period or.e of 
the parties i.e. the defendant goes 
somewhere in another proYince and 
files a suit and sometime or other 
gets a decree then it so happens that 
in that· case by adding this provision 
I think great injustice will- be done 
to the person ·who is no party to the 
suit filed in another province, and he 
wiJI be debarred from raising this 
point. I want to know your opinion. 
I think that under Section 21 of. the 
Civil Procedure Code it is very clear. 
No objection to a suit will be a~lot.-ed 
unless such objection was t'lken at 
the earliest possible opportU!lity and 
unless there has been co:1sidernble 
failure of justice. So, this remedy 
which is given, why should he be 
debarred if this amendment Clause 
21A is added. Or alternatively in 
this Explanation as it i.:; mentioned 
whether it is insti. uted prior to that 
or not, If it is instituted prior there
to and not decided, because a person 
can ins.itute a suit. without knowing 
whether another person iJ going to 
file a suit. · 

SHRI MUKHERJEE: I have follow
ed you. What I suggest is that if the 
word 'contested' is put there, that 
means that if the suit was filed in 
another province pending the hearing 
of .another suit in another province 
then there cannot be a decree if there 
is contest, if the other man appears 
and contests and in spite of contest 
files a suit. So, it will be safe tu 'put 
it here. 

CHAIRMAN: This point was raised 
yesterday by the representative of the 
Bar Council of Orissa, and according 
to him it is not uncommon that 
decrees are passed against rural peo
Ple in City Courts, 'lind if this provi
sion was given effect to then they 
will be debar1e:i from contesting and 
agitating about their claim later. I 
think that the suggestion offered 
to us is very clear and it will meet 
the difficulty. 

SHRI MANDAL ~ ' ~ · ff;<cft it 
.rrn, '<f~r :Qrq «~ ~~;r 1 

>;;(1 ~io ~:to ~~\'{ ~ 47 -~ ~ 

~err ~ <R"i"'ir 13 m<: ~i,·-i~f~~~ 
<fiT :;;r) f-ifti~ .~ \1ft'ii"T ~t~i~·;-o~~ f<'f>'i"T 

~- """""" .~ ;;:jifff '~ ~- ~1{~!. ·. <f! .\iil\'"1 

SHRL MUKHERJEE_~·.You w·ant all 
ttiese ... pt.ovisions: 

SHRI MANDAL : . ~ .. · ,ifT ( . 1{_ 
~~r-~r ~ ~ ~ f<fi ~- ~~~ ~ ~r 
~ i. i 

r • :r~e 'proyisions nf section .shall,' so 
fa:r ·as ·may 'pe, apply 'in. rela\k•n to 
Proc_eedings1 under SQction ·us they 
'apply' t~ ;;uits. · · · · 

What is your reaction to it. 

SHRI. MUKHERJ.E~: c, . In. _my. view 
this amendm~nt is all · right. There 
are cases even now that '!llthough they 
are not suits litill if there have been 
decisions then these .decisions \Vill 

operate as res 3Ud.icata~ . 

~)or)" qro l{nr ~ ~'fi" «<m1 

~mit ~ ~r ~ r'li w~ 2 1 -~ ~ 
5 8 ~ Gil~ it W11if <fi (T 'IT . f'fi \1 tr <lrr 

~!1T"rcr~ ~ oq: ;;pr ~) f'fi' .. 'lff<fif ~m 

~~,. "iT «~ m~ w: ~if 'f.T :;;rr u~c ~ 

~~I <f@ mqif ~}H.I~~~-Cf~ 
~ ~rr 47 \iff mo q)o !IT"-~ ~. 
~(1lt ~~u ~m ~ tm: ~ .~':'f"',·~a-



ii mro.:r ~r ~~ ~1~ ~p: 'll':n<rr 
~·herm ~1m ~ rrr <r@ ~mr ~ 

Enquiries are onl'y made in relation 
to the question of the satisfaction of 
the decrees otherwise not. 

SHRI MANDAL: ~~U ~f<ffi1 ~ 

l(~ ~ '<f~a- ~ f'fi 4 7. ~ ~ ~ri~ 
~rs~-21 ~ ~ ss r.·r 100 crl]-~~. 
~ uur CfiT ~tfil'-47 ~ ~ ~ f~·r 
m~· m ~ij'ij 'f<i'T ~ ~rm ir'\1: Wtri'r 
~ Gil~ if ¥tT ~ ~ ? 

SHRI MUKHERJEE: Rule 58 itself 
provides thaf there is summary pro
ceedings under rule 63-there is a 
provision of the suit and the commit
tee is proposing that rule 63 should be 
deleted and there would be no further 
sctt. That is why I have said if you 
cto this then all qu~stions rnay be gone 
into regarding the possession and 
everything. Here in section 47 it is 
onl'y the question regarding the exe
cution of the decree. So there is the 
provision that application may be 
treated as a suit. This provision is in 
the Code. It may be treated as a suit. 

SHRI MANDAL: ~ ~ ~ 

'<ff~ ~ f'li ~ 4 7 \iff ~ ~ ~c;;;r 
Cfil=Sf~fiWI' ~ r~r \ii1t( fcf; t:!;Ci*!lCf1 !/1"1 

~ il'it if m- ,:rr itfl$~ ~eft GfRf ~. 
srNif ~ qr-ffi liT ~ ~ ~ if m 
GffiT ~ qr~ ~a.:rr m· ~ ~ ~ 'fiT ~ 
~ if ~ f~i \ii'Tli I 

SHRI MUKHERJEE: It is already 
there. 

SHRI MANDAL: ~ t:!;<i~~"!l."<T 
~ ~-47 00~ if \IIG>:ilCf~l'i cr.r 
~·u r~rm- ~ r~,. \ifn:r Ucr.rrrr s s 
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i!h .1 0 0 cffir m~m;; Cf>) m~47 
~~if@wr~t 
SHRI MUKHERJEE: Sec. 58 deals 

with the party affected and rule 100 
is quite different. 

SHRI MUKHERJEE: 58 relates to 
attachment before sale and 100 after 
it. 

SHRI MANDAL~ ~f'f.'i. ~T 
:;ft~ t:!;~!lf.f « ti"~OT w;fr ~ I 

~mfu({ ~~a-~ f'fi \if~ <:iii, r~Jf'f'l"!iT'i 
% crft if ~r;$;; ~ Ct.T tr<ffii ~ cr~ 
tfilf 4 7 % ~ ~·:r f~4'f \iff'~· 'lf Cflj'f 

~.r ~ I. 

If all these questions are brought 
within the purview of this section, 
what is the harm? 

SHRI MUKHERJEE: All these ques
tions are really brought under sec. 47 
relating to execution discharge or 
satisfaction of the decree within the 
meaning of this section. 

SHRI MANDAL: This is not relat
ing to the delivery of possession but 
it is with regard to other's' property. 

CfQ: aT ;;if ~ I CfQ: Uilf 4 7 % wn: ~~ 
~'T~'t aT q:;,·r ~Jf ~ 1 

SHRI MUKHERJEE: There may be 
cases regarding delivery of possession 
which may not have anything to do 
with the decree. 

SHRI GOEL: Mr. Mukherjee, Mr. 
Mandai's idea is whether all these 
things cannot be incorporated in one 
section. He wants that in order to 
expedite execution, instead of giving 
opportunities for raising various ob
jections why should it be confined to 



the provlSlon of sec. 47-why should 
be this scope for extending the oppor
tunity. 

SHRI MUKHERJEE: Rules 100 and 
103 may not have anything to do with 
the question of decree. 

SHRI MANDAL: ti;M'f~'!!T<f ~ 
if ~ ii"Ti~,'![·1" i..~ 'ifiT \if~ ({~ 

;;rRrT ~ ~ 47 i6" ~ q~ m 
'r<r.lif '>iT ~'fiaT 

SHRI MUKHERJEE: You want to 
delete the provision of the order rule 
tOO and all these things - these may 
be brought under one sec. 

SHI'U :MANDAL: Regarding the exe
cution that should be decided under 
sec. 47. 

SHRI MUKHERJEE: My answer is 
that these questions relating to the 
execution of the decree or satisfaction 
of the decree- are being biought 
under sec. 47 but rule 63 has nothing 
to do with the decree of attachment. 
Rule 100 is a matter which follows 
deliverY of possession after the decree. 
And besides sales there are ejectment 
decrees; questions about delivery of 
pos3ession may not have any reference 
to the executive of suits of the decree. 
There may be three parties. So, all 
these questions cannot be brought 
under rules 100 and 63 and these pro· 
visions cannot deleted. 

SHRI MANDAL: ~ ~ ~ f'fi ~ 
m ~1ti ~ ;;rrrrr ?;T'fi ;; if ~J;rr 1 

7d"<f'-f.'T ~;:rr ~ f'fi ~~ :q'T\if <f.1 ~~ ~'fiN 
t ;;r~ ;;rr;;r oT'fi ;;~ 1 ~)m 1 ~'fi<f f.:t" 
~r tfu1 'fi~ ~ f'fi ~ru mh: 2 1 ~ ~ 
~h ~ f~cr:f OOffi<r i6" ~ ~. 
~~arm \iJ-R ~ G'fif-47 mar~ 
'!:l'rerfsm i6" ~ 1 
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SHRI MUKHERJEE: Your section 
47 limits the restriCtion of enquiry 
only to the party. Rule 100 extends 
the enquirY to third party. So, how 
can you bring that question? 

SHRI MlTRA: You are in favour of 
deleting of sec. 18 on th«; ground that 
generally government does not give 
any reply to notice. Can 'You give an 
idea of the percentage of suits actual
ly filed against public servant after 
giving the notice? Whether it is cent 
per cent or 50 per cent? 

SHE! MUKHERJEE: Without notice 
a ~Uit is not maintainable. It is diffi
cult· .. to ascertain in how many persons 
give notice •but did not file the suits. 

SHRI MITRA: Can oyou give us an 
idea when the government comes to a 
settlement with the party or askes its 
officeri:f to come to a settlement with 
the party? 

SHRI MoOK:ERJEE: How can I 
know that where the Government had 
come to a settlement? · 

SHRI P. C. MITRA: You know all 
the cases against the public servants 
are fought with the Government 
money. Government actually bear the 
expenses for anoy case filed by the 
parties agail1st public servants. Now, 
will it not be easier for the public 
servants to go on with their high
handedness that if any one files any 
suit, Government will fight the case 
up to the Supreme Court with gov
ernment money and whether it will 
be adva:ntage'Ous to the public or 
more advantageous to the officers 
who_ are actually indulging in high
handedness? 

_ SHRI MOOKERJEE: It seems that 
moy friend over there is in favour of 
retaining section 80. My views which 
I have already given out to the learn
ed Chairman are there. My answers 
are the same, namely, it should be 
deleted, at least it ma:V be so made 
that there should be restriction in case 
ol emergency but will be hardly 
effective. 



SHRI MITRA: Have you noticed 
clause 17 of this Bill....,.where the new 
section 82 is being inserted (page 7 
Qf the Bill). What is :vour view on 
that? 

SHRI MOOKERJEE: Of course, that 
depends upon the ' circumstances of 
each case. I do not mind if the court 
is given the discretionary powers 
where it should extend or should not 
extend the period. 

&HRI SYED AHMED: Even without 
this provision the court has the in
herent power to extend the time. 

SHRI MITRA; Sub-section · (3) of 
section 82 says that the Court may, in 
its discretion, from time to time, en
large the period' specified in sub-sec
tion (1), even though the period so 
specified may .have expired. Do :vou 
allow this discretion to the court? 

SHRI MOOKERJEE: Our Associa
tion is of the view that this amend
ment is not necessary. The court has 
already got that power as has 'b4-.!en 

1pointed out by my learned friend over 
there. 

· SHRI MITRA: Now, ·. have you 
noticed that some distinction also has 
·been made about the liability of ar
~l;est o{ legislators ··and parliamen
't~hans' for- civil law which at pre
sent; .. ·. 

_ CHAIRMAN: It does not seem 
necessary for him to sa'y which pro
vision should. be there for the legis
lators. 

SHRI MITRA: I was asking him 
whether he agrees to this provision? 

J 

- SHRI MOOKERJEE: I do not ob
ject. 

CHAIRMAN: I will· just ask you 
one .or two questions ·Mr. Mookerjee. 
You. have not told us anything about 
your .. opinion regarding the curtail
ment .Pf the powers of the High Court 
undet: sectiori 115. Do 'you think it is 
being rightly done? · 

. SHRI .. MOOKERJEE: Sir, I may 
submit thrit I hardly come to the High 

HIS 

Court and pl.::cti::;l! and so I •am not 
so much concerned and interested but 
the powers of the High Court should 
not be .lurtailed. That is my view. 

CHAIRMAN: If you kindly see 
pc~ge i"l, paragraph :O:;i, you will see that 
h~1·c 1t i.; mt:utloned-The High Court 
may call for the record of any case 
wil1ch has been decided by an:V court 
subordinate to such High Court, and 
if such subordinate Court appears (a) 
to have exercised a jurisdiction not 
vested in it by law, or (b) to have 
failed to exercise a jurisdiction so 
vested, or (c) to have acted -in the 
exercise of its jurisdiction illegally or 
with material irregularity. Now, so 
far, the· provisions are the same as 
those in 'the existing Civil Procedure 
Code but further this paragraph has 
been added-The High Court ma'y 
make such order in the case as it 
thinks fit: provided that the High 
Court shall not, under this sub-section, 
vary or reverse any order made in the 
course of a suit or other proceeding, 
including an order deciding an issue, 

.except where-(a) the order, if it had 
been made in favour of . the party 
applying for rev1s10n, would have 
finally disposed of the suit or other 
proceeding, or (b) the order, if allow
ed to stand, would cause irreparable 
injury to the party against whom it 
was made. So this restricts the powers 
of the High Court. 

SHRI MOOKERJEE: I think the 
powers of the High Court should re
majn as they. are. 

SHRI SYED .AHMED: After reading 
this particular section, do you think 
it restricts the powers of the High 
Court? ' 

SHRI MOOKERJEE: Yes, .if this is 
added, then \he powers . of. the High 
Court are to some extent curtailed. 

CHAIR:;\iAN: This new provision is 
being made with a view to prevent 
peoPle from going to the High Court 
unnecessarily, that is to. say, . special 
powers are given to the High Court to 
vary and reverse the order· only whe~ 
this happens. 



SHRI MOOKERJEE: It is very 
difficult, Sir, to determine which 
order finally disposed -of a suit. Simi
larly, if the order is allowed to stand 
that would irreparable damage to the 
party. Is it found, Sir, that a summary 
order by the High Court on applica
tion under Sec. 115 is always a correct 
order? When the case comes in ap
peal before the two judges-division 
bench-the position is entirely differ
ent. But if that matter is finally cut 
at the root by a summary order of 
His Lordship, I do not think, that will 
benefit much. There are more 
dangers also. 

CHAIRMAN: This is not the order 
of the High Cour1';~High Court will 
interfere only if it finds that condi
tions in (a) and (b) have been ful
filled. And to that extent the powers 
are curtailed. Do you think that the 
litigants will suffer by his condition? 

SHRI MUKHERJEE: Yes. I do not 
think the parties against whom the · 
order is passed should be prejua~ed 
by giving such powers to -the -/High 
Court. 

SHRI AHMED: May I draw oyour 
attention to the amendment of section 

. 58? What is the difference between a 
separate suit and the proceedings ad
umbrated by the amendment. 

SHRI MUKHERJEE: If you convert 
that application· into a suit, then, it 
should be drafted in a manner as is 
required under the Order VII of the 
Civil Procedure Code. I may tell you 
very briefly. The property stood in 
the name of the wife. The Central 
Bank Of India attached it and tiie 
judgment-debtor was the husband. 
Wife came and said, it is my property, 
the property stands in my name and 
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the documents were filed. The judge 
also says, yes, the municipal record is 
in the name of the wife and the docu
ment has been filed. Therefore, I 
find that the attachment is bad, and 
only upon the production of the docu
ment and the municipal bill the court 
came to·' the conclusion; But if a title 
suit is filed, the bank, will say, the 
money belongs to the' husband and, 
then, the court will be in a position 
to say to whom the title applies. 

SHRI AHMED: It will be registered 
and tried as a suit.-- -

SHRl MUKHERJEE: There are pro
visions and all particulars will have to 
be given. If 'You want to do that, you 
will have to make provision for that. 
You will have to provide that the 
party losing the , application should 
file a 'plaint in a manner as is required 
under the rules and the other party 
will be ,.given BJ7. opportunity to. file a 
written statement and then there will 
be a hearing., 

CHAIRMAN:: Thank. you so much, 
Mr. Mookerjee. Please send us you:t;" 
written views as earl'Y as possible. 

WITNESS: On behalf of the Asso
ciation I convey our thanks to the 
Chairman and the members of the 
Committee. By our mutual discussion 
if we have been able to do any help 
to the committee we are grateful for 
that. .We have come here only for 
the purpose of seeing as to how the 
litigants can be relieved of the present 
troubles and as to how the life of the 
litig'ltion can be shortened. 

CHAIRMAN: We will certainly be 
guided boy your views. 

(The witness then withdrew) 



(The witness Shri S. K. AchaTJa 
was at this stage called in.) 

CHAIRMAN: The witness before is 
the advocate-General, West Bengal 
I am grateful to him for his having 
tak-en the trouble of coming and ass
isting the committee. I am sure his 
views will 'be valuable and we shall 
give every consideration to what he 
says. 

WITNESS: I am very grateful for 
the kindness that has been shown to 
me. I would like to make a few com
ments. Frankly speaking, I have not 
been able to go through all ·the sec
tions. I will now make my submis
sions. 

There are three sections in the 
civil procedure code which need 
amendment so that the differences of 
opinion of different High Courts maY 
be set at rest. One iS section 11 .which 
relates to the question of R,es Judi
cata. There are violent differences of 
opinion of different High Courts as 
to what is .Res. Judicata. etc. Then, 
there is another section-sec. 47 whi~h 
relates to execution. There are differ
ences of opinion apd the points need 
to . be clarified. Then, there is section 
144 also. We lawyers take a lot of 
advantage of the different opinion of 
different courts and prolong the liti
gation. The second point is about the 
simplification of procedure. It remains 
as it was. If I may be permitted to 
say, it is almost like the criminal pro
cedure code which Dr. Katju had 
done. It has remained the same cum
brous procedure as it was before. Take 
for instance the question of summons 
-serving of summons. I hope I am not 
talking out of turn. If money is paid 
summons are returned unserved. This 
delay is there. I do not know whether 
you can recommend serving of sum
mons by registered post. 
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CHAIRMAN: This has been done. 

WITNESS: I would then make my 
humble submission about the time 
taken for filing the written state
ments. In the original side what 
happens is that the date is there. 
Otherwise you take time for filling 
the written statement and then again 
you extent the time. I do not know 
whether you could limit the time for 
filing the written statement 

CHAIRMAN: Is it your suggestion 
that when the first notice is served 
on the parties it should mention the 
date of filing of written statement? 

SHRI ACHARYA: Yes. After writ
ten statement is filed other procedure 
should follow. Certain time should be 
fixed otherwise this becomes lengthy. 
Sir, my suggestion is that a certain 
short period for disposal of the mat
ter should be there. Of course, you 
cannot lay down an absolute rule but 
something should be evolved. Other
wise, lawyers and judges always get 
the blame and the litigants suffer. 

Then regarding Order 20, the judg
ment should be delivered immediately 
or at some other time. I know many 
instances that judgments are not de
livered for 213 years. You know, due 
to delay memory becomes rusty and 
imagination becomes agitated. I know, 
some judges have retired without de
livering judgment. If the judges can
not deliver judgment they should give 
the reasons for that as to why they 
could not delivers. Judgements. I can 
understand there may be heavy cases. 
But there should be some time limit. 

Then regarding Order 21, rule 91-
you can bring it under fraud and 
reopen execution of decree. There 
should also be limitation. If the fraud 
is not discovered within 3-5 years 
most of the laches should be disco
vered otherwise it help a powerful 



litigant. ;You know, the real trouble 
starts after the decree-holder obtains 
the decree. They create real trouble 
when the execution proceedings starts. 
These are the preliminary points I 
would like you should consider. I can 
tell you frankly that I don't think 
I can improve upon whatever has 
been said just before me 'bY Mr. De
ben Mukherjee. He has put in double 
the years of practice then I have put 
in, and he is a doyen of the Bengal 
Bar, I know, he knows this Code 
almost in and out and he must have 
told you everything. 

CHAIRMAN: Will you kindly see 
sec. 21 clause 5 of the Bill at page 2-
a new clause 21A is ·being added. 
What is you~; opinion about this. 

SHRI ACHARYA: Well it can go 
in. 

CHAIRMAN: An objection has been 
raised by some people that it will be 
hardship on the rural litigants against 
whom decrees are very often obtain
ed from courts without their know..t 
ledge or information. 

SHRI ACHARYA: That happens 
also in Or. 21 or Section 47 but there 
should be an end to litigation.. But 
some protection is to be given-! can
not obviously give any full-proof for-· 
mula-it is not possible for any. 
human being. But there should be 
some more or less full-proof formula 
to serve the parties. I think the re
gistered post would be best in such 
cases. Of course that can also go 
wrong-it can be tampered with-So 
if the new clause is added it will not 
do any harm. 

CHAIRMAN: But others fear that 
it w1ll shut out the claim of a person 
who is not really ~ party to that dec
ree. 

SHRI ACHARYA: I don't think 
so, . but I have no objection on that 
score. 

CHAHtMAN: A member of the Bar 
Council of Orissa said that it was 
not unknown that decrees are ob
tained against rural people from city. 

courts and then at the time when the 
man knows for the first time that 
there has been a decree against him 
and it has been res judicata then the 
man cannot do anything. 

SHRI S. K. ACHARYA: He can go 
and challenge the decree. How any
body can stop him from doing that? 

CHAIRMAN: Section 21A reads 
thus, ''No party to a suit shall be al
lowed to question the validity of a 
decree passed in a former suit bet
ween the same parties, or between 
parties ··under whom they or any of 
them claim, litigating under the same 
title, on ·any ground based on an 
objection as to the place of suing." So 
far as the question of litigants from 
rural areas are concerned they say 
that they should be given the liberty 
to question that decree. But according 
to Section 21A it might shut off that 
right. 

SHRI S. K. ACHARYA: Generall)" 
the principle of law is that a court 
cannot assume jurisdiction which it 
does not have. Of course this a mat
ter which is looked at from different 
angles. 

CHAIRMAN: Will you please come 
to clause 7 at page 8 of the amending 
Bill, i.e., section 25 with regard to 
transfer of suits from one State to 
another or from one High Court to 
another High Court? What are your 
view on that? 

SHRI S. K. ACifARYA: It has be
come necessary. It should be there. 

CHAIRMAN: The power is given to 
the Supreme Court from the State 
Government. 

SHRI S. K. ACHARYA: ·It is better 
Sir. 

CHAIRMAN: One of the witnesses 
has suggested that the words "or is 
conducive to the convenience of the 
parties of the suit or at least to the 
defendants and his witnesses" be 
added before the word "direct".? 

SHRI S. K. ACHARYA: How can 
that be do~e on the ground of trans
fer. 



CHAIRMAN: Their view is that 
when the matter goes before the 
Supreme Court they will have the 
right to say that this is not condudve 
to the convenience of the parties. 

SHRI S. K. ACHARYA: It is upto 
the Supreme Court to say as to what 
is correct or not. 

. 
CHAIRMAN : Then what are your 

views on the omission of Section SO 
as proposed in the amending Bill ? 

SHRI s. K. ACHARYA: The sooner 
it is done the better. Why the State 
should get some special privileges. 
In a court everybody should get the 
same privileges. There are also 
Sections 80, 82 and Order 25 where 
the State does not give any !'ecurity 
for filing an appeal for a decree. 
Section 80 will unnecessarily delay 
matters. Although this only gives the 
State a chance to come to its senses 
and do justice as far as posJlble but 
in m~' experience-previous to my 
being the Advocate General-the State 
never comes to its senses. 
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CHAIRMAN : It is within the ex
periences of some of lawyers, not 
all, that go-vernment does settle out 
the mater before filing a suit. At 
times it is done and not always. 

SHRI S. K. ACHARYA : My ex
perience is that settlements are 
always done by the State after the 
suit has been filed because the State 
wants to take the money-the stamp 
revenue. When they find that their 
case is very weak then they approach 
the oth ~r side. 

CHAIRMAN: Now, will you please 
come to clause 21 at page 8 t•f the 
amending Bill i.e., with regard to 
amendment of section 102. What are 
your views about this limit of 
Rs. 3000!-. 

SHRI S. K. ACHARY A : I think 
there has been an amendement in 
West Bengal. Probably the limit has 
been made Rs. 5000!- I am not sure 
I will have to check it up. The limit 
here i.n the Bill is all right. Let it 
be there. 

CHAIRMAN : May I draw your 
attention to Section 115 regarding the 
powers of High Court. Kindly read 
the proviso and then (a) and (b). 
Do you think that the curtailment of 
power will be resented by the High 
Courts or do you think that it is fair. 

SHRI S. K. ACHARYA: Sir, it will, 
if I may say so, go both ways. To 
some extent it will curtail the powers 
of the 'High Courts. I think that at 
this stage of our country's progress 
you should not at this moment, try 
to curtail the powers of the High 
Court. I think you had better not 
keep it. 

CHAIRMAN: So Section 115 will 
remain without any further amend
ment. 

SHRI AHMED: You have reft!rred 
to section 47 and section 144. 

SHRI· ACHARYA: We have not 
proposed any amendment to section 
4 7 and · secti'On 144. 

SHRI AHMED : Probably, the 
Chairman will tell you that the 
Committee cannot consider any 
amendments which are not in the 
amending Bill. If the proposal comes 
from you that sections 47 and 144 
should be amended in a particular 
way we 'can consider. In 'lrdt!r that 
Government may be able to c.)nsider 
any new amendmen,ts there should 
be some concrete suggestion. You 
experience difficulty in the applica
tion of these sections, but you !">ave 
not put in any suggestion in order to 
meet that difficulty. If there had 
been any concrete suggestion we 
would have been able to consider it. 
There is a lot of litigation in the 
country. It will be helpful if you 
can give any concrete suggestion. 

SHRI ACHARY A : I did r.ot aati
cipate that we can give any sugges
tion. If you permit it I can "Tite out 
my suggestion and send it to your 
office. 

SHRI AHMED: We will welc0me 
it. 



SHRI ACHARYA: These sections 
were not in the amending Bill. Very 
well& I will send it to your office 
within a fortnight or so. 

SHRI AHMED : Will you refer to 
page 8 of the amending Bill-I mean 
section 115 ? There is a proviso to 
which the Chairman has referred. 
The proviso appears to restrict the 
power of the High Court in certain 
matters, and the High Court will not, 
interfere unless the particular point 
raised in the revision is such that 
had it been decided in favour of the 
party applying for revision. It wotm! 
have disp-osed of the case. Do you 
think this diminishes the power of 
the High Court? 

SHRI ACHARYA : It was redun
dant. The High Courts do not 
generally interfere in such .:ases. If 
this provision is there, it will restrict 
the power of the High Court. 

SHRI AHMED: So far as (a) is 
concerned you agree. ·As far as (b) 
is concerned what is your opinion ? 

. . . . ·" 
SHRI ACHARYA: That s'!!ction 'll5 

itself allows it. I think both are 
redundant, because the power is 
there. 

SHRI S. C. GOYAL: Would you 
kindly refer to page 3-sub-section 
(7), section 25 about transfer of suits, 
(Reads) "Every application under this 

section shall be made by motion 
which shall, except when the applica
tion is made by the Attorney-General 
of India or the Advocate General of 
a State, be supported by affidavit or 
affirmation." Do you think there 
shold be no exception even in the 
<:ase of the Advocate General and the 
Attorney General? 

SHRI A CHARY A : There are rules 
for instance in criminal matters and 
we have a certain different procedure, 
but this . is not necessary. If the 
Advocate General supports the case, 
then the certificate of the Advocate 
General itself should be good enough. 
If you want that an affidavit should 
be filed, there is no objection to it. 

456 RS-14. 

203 
The State is presumed to be a neutral 
body; But sometimes it. is not 
neutraL I can ·say .that from· my. own 
experience. I think that 'these two 
lines may be deleted; · 

SHRI GOYAL: Then section 14. 
"In section 58 of the. principal Act, 
in sub-section (1), in clause (a)J fOr 
the words 'fifty rupees', the words 
'two hundred rupees' shall be sub
stituted." . Now· this , amendment 
raises the extent from Rs. 50 to 

· Rs. 250, The provision is for sending 
people to civil prison. Do you think 
that we should also. take away. this 
power and no b_ody should· be sent to 
civil prisori for non-payment of the 
decretaf · amoun:t. · · 

SHRI ACHARYA: Normally, a 
court will never sEmd unless it is 
proved to the satisfaction of the court 
that he had the money and had not 
paid. That. will depend on evidence. 
There are very big business people 
but they do ·not pay .. But sometimes 
it is misused. · 

SHRI ANT ANI : Why should not 
the creditOr have some satisfaction to 
recover.. Here the suggestion seems 
to b_e for ~a~ure to pa~. 

SHRI ACHARYA : Usually the 
courts do not do it. Sometimes it is 
missed. There is no other way to 
get the money. We have this trial 
every day. in courts. 

SHRI GOEL: Regarding n•)tice 
under sec. 80, don't you think govern
ment upto now is abusing ~his l?ection 
by raising technical pleas and this 
has always worked ·to the dJsad.van
tage of the litigants ? 

SHRI ACHARYA :·I alwayS ngree, 
We can catch hold. the other parties 
when they do wrong but if tl"le Rail
ways do it, they go away· mernly. I 
fought against this discrimination? 

SHRI . GOEL : Did you win ? 

SHRI ACHAR,YA,; No, I lo$t com
pletely._ 



- 204 

SIIRI SYED: Sir, i have a3ked the 
witness tC? send the suggestions and 
I would ll'eque.st him to also send 
suggestion for amendment of ecs. 47 
and 14. · -~~-. _,..., 

l5f\' iffo ~o i:ft~: ~ ~T 
. ~ <til ~ rn ~ f~Q; ~~ ~c 
~ ~ m fifiln "~leU ~T if~ \;\GI" 

~ ~ ~ ~rn '1>1' ,. 
~\ifl'\i!CT ~ ~a! ?.IT oar ~ ~ ~ 
srRf ij' ~ SI'Rf it ~ ~~ \;fffiT ~T I 
€1tf.i.f tror ~ m ~ ~ f'P ~sftlf 
Cfi1i ~ ~ri~ ~ cit'{ ~ lt'li' ~ ij' -~ 
SI'Rf it ~ r ~ 1 m 1t mtffi 
~ \il'f.'RT. ~ t. f'P ~~ :q]\n CfiT iffll' 

m -m:rmr ~ 1 

. -~~ : ~ ~ ?.if f.!; tt~ m ~ 
~ ~~ ~ ~-~wCfi)~~ fOfi<IT 
"~TaT ?.if m ~ ~ ~ m 
~~~~ij' f(i'hlf<lil ~~ 

. if~ \;fGI" ~ ~ ifii"< m ?ft oar 
-~~~'Sf~ if~~~) \ifreT ~T I 

ihl'<R ~1 ~~ m ~ t ~ ;j[f~ 
tror ~~+r <filt ~~ ~ ~ m CfiT ~ 
m;:a ij' ~mit~~~ ~a-r ~ 
ir1~~~~~T;;r~ I 

,.;r) ifto ~<fo li~ : \rm m;:a ~ 

~~~~~~·Tar ?.iT I 
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~ ij' ~ m;:a it \hr ~a- ~ 1 ifJ1T 

~rrra- ~ ifR ifrR ~1 it ~w 'li'R 
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~-~) ~ ifR ~~ ~ CfiTi 
~ f'PI.lT ~ ~ffT ~ ~ CfiT ~ 
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~ 'filt t ~ it m ~ ~ w ~ fT--:rr 
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~ itlf'ti mij' ~ ~n: ~ ~ ~ if;~~ 
~~r~m-~, ~~fcra1Tm 
~ JO ij'ffi it~~ ~n: ~ 30m~ 
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~ ~ ~ ~1 ~ ~ :it fifi oflffil' 
it~~) I 
CHAIRMAN : Thank you very 

much Mr. Acharyya for vour assis
tance. We expect your suggestions in 
writing which you may kindly send 
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to the Rajya Sabha Secretariat within 
a fortnight. After that we wlll be 
finalising our report and then take 
up· the Billl:lause by clause. Before 
that we want your suggestions. 

SHRI ACHARYYA: I pm _most 
grateful to you, Sir, and to the other 

-honourable members of the Com
mittee for giving me this opportunity 
to give my suggestions. I shall send 
my suggestions ve;-y soon. . 

CHAIRMAN: Our· 'sec;~ton_ln ... Cal
cutta. ends· here:. -- : 

(The witness then·withdrew_) 



Tuesday, the 27th January, 1970 

PRESENT 

1. Pandit Sham Sunder Narain Tankha-Chairman. 

MEMBERS 

Rajya Sabha 

2. Dr. B. N. Antani 7. Shri Purnanand Chetia 

3. Shri Rattan Lal Jain 8. Shri Rizaq Ram 

· 4. Shri B. N. Mandai 
9. Shri V, T. Nagpure 

10. Shrimati Seeta Yudhvir 
5. Shri Jagat Narain 11. Shri T. K. Patel 
6. Shri Syed Ahmed 12. Shri P. C. Mitra 

Lok Sabha 

13. Shri D. Balarama Raju 25. Shri B. P. Mandai 

14. Shri Shri Chand Goyal 26. Shri M. Meghachandra 

15. Shri Ram Krishan Gupta 27. Shri Bhai:Jibhai Ravjibhai Par-

16. Shri Heerji Bhai mar 

17. Shri J. M. Imam 28. Shri S. B. Patil 
18. Shri Kameshwar Singh 29. Shri Jharkhande Rai 
19. Shri Mushir Ahamad Khan 30. Chaudhuri Randhir Singh 
20. Shri Thandavan Kiruttinan 31. Shrimati Savitri Shyam 
21. Shri K. Lakkappa 
22. Shri Brij Bhushan Lal 
23. Shrimati Sangam Laxmi Bai 

32. Shri K. Subravelu 

33. Pandit D. N. Tiwary 

24. Shri Mahendra Majhi 34. Shri Tenneti Viswanatham 

MINISTRY oF LAw 

Shri P. L. Gupta, Additional Legislative Counsel. 

SECRETARIAT 

Shri S. P. Gangul-y, Deputy Secretary. 

Shri Kishan Singh, Under Secretary. 

WITNESS 

Shri Hargovind Dayal Srivastava, Chairman, Bar Council of India and 
Senior Vice-President of Oudh Bar Association, Lucknow. 

206 



(The witness Shri Hargovind Dayat 
Srivastava was called in.) 

· CHAIRMAN: Well, hon. Members, 
we are commencing the proceedings 
of the day. The witness before us 
today is Mr. Hargovind Dayal Srivas
tava, an eminent advocate of the 
Allahabad High Court and. Chairman 
of the Bar Council of India. He has 
sent us comments on the Bill and 
these have been circulated to all of 
you much earlier. I hope :you have 
had time to go through it. Now, I 
would request Mr. Srivastava to let us 
have any further comments, if he has 
any, on this Bill 

WITNESS: A copy of the comments 
has already been sent to :you. Apart 
from these at the present moment I 
have not got any other suggestions to 
make. If, in the course of the discus
sions any further suggestions occur to 
me, i will place them before -YOU.. I 
may also inform :You, Mr. Chairnian, 
that our Bar Association, of which I 
am a member and also the Vice-Presi
dent, have asked me to convey their · 
comments to you. 

CHAIRMAN: They wanted me to 
examine you. We shall do that also. 
Now, will :you kindly refer to clause 
12? On the first page of your com
ments you have said this:-

"A further clause (d) in the pro
posed sub-section (2) may be added 
as follows: 

'(d) power to execute a dec
ree at the instance of a legal re
presentative or assignee of a dec
ree holder.' 
C07'1'espondingly O:o:del" 2 t Rule 16 

should be amended suitably and the 
proposed clause (a) of sub-section 
( 4) should be deleted." 
I do not understand to which por

tion :you are referring here. 

WITNESS: Now, if you will please 
see Order 91. · .• 

CHAIRMAN: ••• of the existing 
Civil Procedure? 

WITNESS: Yes. May I have a copy 
of the Civil Procedure Code? 

CHAIRMAN: In this I do not find 
any sub-section ( 4) to which you 
have referred. 

WITNESS: It appears there is some 
mistake somewhere. · I will have to 
check up. 

CHAIRMAN: You ma:y refer to the 
amending Bill. KindiST see that also. 

WITNESS: I am referring to amend
ing Bill No. 34 of" 1968 as published 
in the Gazette of India Extraordinary,· 
Part II. 
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CHAIRMAN: I have not been able 
to understand this. You say that cor
respondingly Order 21 Rule 16 should 
be amended suitably and the proposed 
clause (a) of sub-section (4) should 
be deleted. 

WITNESS: You have in :your amend
ing Bill amended Rule 16 of Order 21. 
The referenc~ evidently is to that. 

CHAIRMAN: Order XXI on page 
29, clause 44 of the Bill. 

WITNESS: Your page is not the 
same as mine because the copy I have 
is the copy of the gazette. 

SHRI P. C. MITRA: The Chairman. 
is referring to clause 44. · 

CHAIRMAN: You will kindly see on 
page 29 clause 44 which refers ·to 
Order XXI. Which portion of it is 
referred to in your comments I am not 
able to find out. Take the Bill. Clause 
44, Order XXI. Where is that sub-· 
section which :you are referring to? Y 
have not been able to find it out. 



WITNESS: There appears to be 
some mistake somewhere because, you 
are right, there is no proposed sub
section (2) to section 16 in your 
amending Bill. You are quite right. 

CHAIRMAN: Let us pass on to your 
earlier comments on clause 5. In this 
you want a proviso to be added to 
section 21A: 

"Provided that the provisions of 
this section shall not apply to a 
party objecting to the proceedings 
in a former suit who or whose pre
decessor in interest did not appear 
in those proceedings." 

If we add these words, do you not 
think that it will create some confu
sion? 

WITNESS: "21A. No party to a 
suit shall be allowed to question the 
validity of a decree passed in a former 
suit between the same parties ~r bet
ween parties under whom they or 
any of them claim, litigating under 
the same title, on an'Y ground based 
on an objection as to the place of 
suing". 

CHAIRMAN: You object to 21A be
ing added? 
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WITNESS: We have suggested the 
addition of a proviso. 

CHAIRMAN: " who or whose 
predecessor in interest did not appear 
in those proceedings"-will it not 
make for some confusion? 

WITNESS: Because this is to safe
guard fraudulent ... 

CHAIRMAN: If I have understood 
your comments rightly, in this clause 
I find it has been objected to by vari
ous Bar Councils. The Bar Council of 
Orissa has also objected to the inclu
sion af this. 

WITNESS: If 'You provide the safe
guard, :then there should be no objec
tion to retaining section 21A. 

CDAIRMAN: What I have not been 
able to :understand is, I put the same 
matter to others also. They say that 

there is danger of decrees being pass
ed against persons living in the rural 
areas without their knowledge. That 
is what they fear. But I cannot con
ceive of cases whereaecrees are pass
ed without any notice to the party. 

WITNESS: But notices are not al
wa'Ys served. That is to safeguard 
against fraudulent service. 

CHAIRMAN: The idea of adding it 
is to expedite. 

WITNESS: But at the same time 
innocent parties may not be made to 
suffer, illiterate parties. These pro
cess servers sometimes play havoc. 

CHAIRMAN: If we use the word 
"illiterate"? 

WITNESS: Then it will be very 
difficult to define •.. 

CHAIRMAN: ..• who is literate 
and who is not literate. Thaf will be 
very difficult. 

WITNESS: If it is said in the proviso 
that the provisions of this section 
shall not apply to ex-parte proce
edings, that will serve the purpose. 

CHAIRMAN: Kindl'Y turn to clause 
26, page 2 of your comments. Kindly 
see your comments. 

WITNESS: We have said: "the 
words 'has become liable as surety' 
need not be deleted. Instead the 
word·3 \>r has furnished' be added 
thereafter". 

CHAIRMAN: Thereafter means 
where? 

WITNESS: After these words "has 
beeome liable as surety''. 

CHAIRMAN: What is the use of 
adding these words? 

CHAIRMAN: You sa'Y that these 
woros can be substituted. The addi
tion of these words do not seem to 
carry much weight. 

WITNESS: These words in our view 
should be retained- 'has become 
liable as surety'. In the proviso to 



Section 145 yot.J have said. The words 
"or to the person who has furnished 
security'' should be added at· the end. 

CHAIRMAN: Since you h~ve said 
· that it should be added at the end, I 
do not understand. 

WITNESS: "Or furnish •.• an:Y 
part thereof." That is what we have 
suggested. 

CHAIRMAN: How does it improve 
the matters? 

WITNESS: It will cover the case of 
a person who has furnished security. 

CHAIRMAN: What I am saying Is 
this. If you substitute these words 
in the place of those suggested in the 
clause, will that be all rtgbt? 

WITNESS: These words may be 
allowed to remain-has become 'liable 
as surety'. Thereafter "or has fur
nished" ma:y be added. 

CHAIRMAN: By adding these 
words, you do not make'I't very clear. 
It is already clear. 

WITNESS: It does not cover th~ 
case of a person who has furnished 
security. In order to make Section 
145 comprehensive it should be so. 

CHAIRMAN: Wh:Y not? 

WITNESS: He executes a bond as 
surety. Instead of executing a bond 
for security, he furnishes security. 
How will you cover the case of a 
person who has furnished security? 

CHAIRMAN: Personall:y 1 do not 
see much improvement on account of 
that. If he becomes liable for surety, 
either he must sign a bond or must 
stand as surety. 

WITNESS: Security is of a property. 

SHRI SYED AHMED: A man be
comes surety after he has furnished 
security. 

WITNESS: l'~en without furnish
ing security, he may become a surety. 
By the term 'surety' is understood to 
be a person who just executes a bond. 

CHAIRMAN:· How can a person be
come liable to sure~ unless he exe
cutes, a bond or furnishes cash secu
rity? 

W!TNES~: He exE¥=ute~ ~- Qopd or 
_undert11-kes to indemnify. 

CHAIRMAN: When he undertakes 
to file a security, where is th~ neces
sit! of addin~ these words? 

WITNESS: For the sake of clarifica
tion. Execut~g a surety bond · is 
undertaking to indemnify it in the 
case of. a certain eventuality. But if it 
is security of a property, will it be 
covered? 

CHAIRMAN: According to me, it 
w~ll be covered. 

WITNESS: That is the idea, so that 
no doubt may be left that a person 
who has furnished security of his 
immovable proper~ i:;; not to· be taken 
out of the application (of this pro
vision). Please take the case of a 
person standing surety.· All that he 
does is that he executes a bond, gives 
an undertaking. · 

SHRI SYED AHMED: He does not 
become a surety unless he furnishe3 
security . · · · · 

WITNESS: If these words are allow":" 
ed to remain there, the scope for 
argument may be there, It does not 
cover the case of a person who has 
furnished security. It is b:y way of 
precaution. We have taken the pre
caution that this should cover the case 
of a person who has furnished secu:. 
rity. 

CHAIRMAN: Suppose these words 
are not addea? Will some people 
escape? 

WITNESS: There wnr~ scope for 
contending that this does not cover 
the case of a person who has furnish
ed security. Then objection may be 
raised, may be adjudicated upon, it 
will be subject to appeal, one appeal, 
two appeals. That will dela:y matters. 



SHRI RIZAQ RAM: Is there any 
_authority holding the view that the 
.surety does not include a person who 
has furnished security? If 'surety' is 
interpreted to mean that it should 
include also a person who furnishes 
security by cash or by property, then 
this may be redundant. 
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·. WITNESS: If you allow Section 145 
to remain as it is without the addition 
of these words, then the court cannot 
insist that the person should furnish 
security also, security of property. 
When only a surety bond has been 
executed and no property has been 
hypothecated, then you cannot pro
ceed against the property all at once. 
Property has to be found out and it 
may very well be that a person who 
has furnished surety may make his 
property secure. In the first place, 
the section as it at present stands does 
not authorise the· court to insist upon 
a person to furnish security.· He can 
just execute a bond. 

WITNESS : By the addition of 
the3e words "or has furnished secu
rity in suitable cases" the court maY 
know that the mere execution of 
surety .bond will not be enough. 

CHAIRMAN: Kindly section 145. 
Now you want the words "or has fur
nished security" to be added to this 
section. How doe3 it improve the n at
ter ? Is it not more or less a repeti
tion of the same thing ? 

WITNESS : The section, as it 
"Staads, leaves no option but to court 
to accept a surety bond. But if you 
-add these words, the court may insist 
upon a person to furnish security as 
merely executing a surety bond will 
riot be· satisfactory. 

CHAIRMAN : You think the bvnd 
is sufficient and, therefore, a security 
must be furnished. -

WITNESS : It will all depend up
on the court to exercise the option to 
require a person to furnish security 
instead · of merely executing a surety 
bond. 

CHAIRMAN : It is very diffic1.1lt to 
have cash security. · 

WITNESS : It may be cash secu
rity or it TQay be security hypothecat
ing property. 

CHAIRMAN : According to me, 
it does not add much force to it. 

WITNESS: Under the present sec., 
tion, it is not possible for a ~ourt to 
imist on a person to furnish security, 
either cash or security of property. 

CHAIRMAN : Do you have the 
experience of any judgment w!th re~ 
gard to .section 145 which have not 
covered those cases or the court has 
not taken those person sufficient for 
furnishing security ? 

WITNESS: I will not be ab!e to 
tell you of judgments at the moment. 
Please read the whole .<;ection which 
says: 

"The decree or order may be exe
cuted against him . . . within the 
meaning of section 47:" 

For this shall be substituted, name
ly:-

"The decree or order may b ~ exe
cuted in the manner herein provid
ed for the execution of decree:;;, 
namely:-

(i) If he has rendered him
self personally liable, agairu.t him 
to that extent; and 

(ii) if he has furnished any 
property as security, by sale of 
such property to the extent of the 
security;" 

So that by becoming a surety he is 
personally liable and his prop~rty may 
not be proceeded against. 

CHAIRMAN : In any case he will 
be liable whether- these words are 
there or not. To your knowledge are 
there any cases to the effect where 
they have excluded a person from 
the operation of this clau:e ? 

WITNESS : Under the present 
section they will only execute a surety 



bond making theselves 
liable. 

personally 

CHAIRMAN : This section has 
been in existence for so many years. 
Have there been any case which have 
excluded such persons from the scope 
of this law on the ground that the 
·words were vague or not sufficient to 
cover such case3 ? 
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WITNESS : Case law I will not be 
able to cite at the moment. But t!Ur
ing the course of the proceedings of 
the sub-committee which was consi
dering this amendment Bill of the 
Civil Procedure Code, some of the 
persons coming from 'all over the 
country suggested that they felt dif
ficulty and, they recommended a cla
rification of section 45 by addinJZ the 
words "or has furnished security". 
Reading the whole section 145, you 
feel that it contemplates a personal 
liability -as a surety. He m'S.kes him
self personally liable. The idea of 
furnishing security is absent from 
section 145. Hence the addition of 
(c) : ,_.. 

"The decree or order may be 
executed in the manner herein 
provided for the execution of de
crees, namely :-

(i) if he has rendered himself 
personally liable, against him to 
that extent; and 

(ii) if he has furnished ·my pro
perty as security, by sale of such 
property to the extent of the ser:u
rity; . . . 

and such penon shall, for the pur
poses of the appeal, be deemed to 
be party within the meaning of 
section 47.'' 

SHRI RIZAQ RAM: In my view 
the surety includes all types of per
sons whether he executes a personal 
bond or furnishes surety or secudt:; 
or cast. Anyhow, the witness feels 
an element of doubt. 

SHRI T. VISW ANA THAN : Inst€ad 
of deleting the word!!, "'has become 

liable as surety", you want to add "or 
also has furnished security". Is it be
cause the original section refers only 
to his personal liability and there is 
no liability to proceed against the· 
security or property ? The main clause 
also refer:; to proceeding against the· 
security. But at the same time it has· 
retained the weirds, "in clause (a)". 
Therefore, your contention is that as
the main operative portion of the· 
clause relates to both personal liability 
and to the property that the word· 
"or" will be preferred. 

WITNESS : Therefore, the w01·d:; 
"have. become liable as surety" be sub
stituted by words "has furnished se
curity". This gives an option to the 
court. 

SHRI T. VISWANATHAN: There-· 
fore, your contention is that the word3 
in sub-clause (i) "if he has render
ed himself personally liable" will be. 
out of place .because reference to main 
portion is removed. Therefore, you, 
say that you should have both. 

WITNESS: Yes, Sir. 

CHAIRMAN : . At page 1 of your 
comments on Clause 7 ·you · have
said, "The Committee is of the opinion 
that this is a salutary addition." You 
have admitted this. 

WITNESS: Yes. 

CHAIRMAN: Now it has been 
sugge3ted to us by a mem~er. of the 
Delhi High Court Bar Assoc1at10n that 
some words may be added. I wili 
read out those words and I want you 
to express your opinion. He has sug
gested adding "or is conducive to th_~ 
convenience· of the parties to the su1 
or at least the defendants al"d the 
witnesses" after the words" · · • t~e 
Supreme Court may, at any st~ge, If 
satisfied that an order under this sec
tion is expedient". 

WITNESS : That will be the satis
faction of the court directing the . 
transfer. The addition of these words
is redundant. After all, the Supreme. 



Court or the High Court will consi
der the convenience of the parties 
.abo. 

CHAIRMAN : Perhaps he thought 
that it was not clear enough. 

WITNESS: No, I do not think the 
.addition is necessary. 

CHAIRMAN : So, you think that 
without the addition also the court 
will consider all these aspect3 of the 
matter. 

WITNESS: Yes, certainly. 

CHAIRMAN : According to your 
memorandum do You think that the 
omission of Section 80 is a proper 
step? 

WITNESS : Yes. 

CHAIRMAN: Do you not think 
that by the retention of the existing 
word3 in the Civil Procedure Code 
the chances of many cases which arc 
decided between the partks-the 
Government and the outside parties
out of the court, may go ? So!ue of 
the lawyers were insistent that th£:se 
words should remain because other
wise ... 

WITNESS : If this sectio:1 is not 
retained . . 

CHAIRMAN : the litigants 
will have to rush to the court. ' 

WITNESS : the State will 
have no opportunity of making amends 
in suitable cases. 

CHAIRMAN : But from the 'P"int 
of view of the litigants pe_~hinks that 
there are cases where the litigaP.ts 
have compromised matters and the 
Government acceeded to them. There
fore, it should be taken away. Then 
there will be no question of g1vmg a 
notice and the people vyill rush to 
the court at once. 

WITNESS : I agree some sort of a 
notice should be necessary. But t.iere 
are cases in whlch a great hardship 

is done because of the obligation to 
send a notice and wait on for two 
months and during this time an irre
parable injury has been done. 

CHAIRMAN: Would You ba satis
fied if the period of notice i~ reduced 
from two months to one month and 
at the same time mention that "where 
a suit is necessary because of the im
mediate orders of the court, such a 
notice may not be necessary" end 
further that no ·3uit will be dismissed 
on the ground of illegality of the 
notice or non-compliance of the 
notice"? 

WITNESS: Yes, that will be a 
better solution. 

CHAIRMA..l'{ : Do you think so ? 

WITNESS : Yes, though S(•me sort 
of notice to the State should be given. 

SHRI TENNETI VISW ANATHAM · 
You s-aid some sort of notice is neces: 
sary. The notice under section 80 
comes generally after a number cf 
ordinary notices, letters, requests, pra
yers and petitions have been ignored. 
Therefore, it is not as if the Gov
ernment had not got previous notices 
in these matters. Notice under section 
80 is practically a plaint. Therefore, 
it is coming to the last stage. The 
Government must have had prevwu3-
ly a great deal of time if they wanted 
to entertain a compromise. And with
out these notices if a suit is tiled, even 
then, before the first hearing or im
mediately after the first hearing or be
fore the issues are framed or even 
after the i3sues are framed, the Gov
ernment will have an opportunity to 
compromise. Therefore, the presence 
of section 80A is not necessary tu help 
the Government. Will you agree ? 

WITNESS: It a notice is given with 
a draft plaint accompanyin.~ if or in 
the form of a draft plaint, then the 
Government realises the sericusne3s ot 
the matter and it feels that there is 
a real threat of a suit being filed. 



Then they become more alert and 
they move their law officers to come 
out with their opinion and the stage 
for arriving at a compromise is reach
ed. Earlier letter3, etc., are exchang
ed, but the seriousness whi~h ought to 
be attached, is not attachP.d to mere 
correspondence. Therefore, • • • 
~~-

SHRI TENNETI \11SW AN AT HAM: : 
Section 80 will have the same effect 
as a plaint. 

WITNESS : No, not that of a plaint. 
What happens in practice is that when 
notice under section 80 i3 served then 
the officers of the Government be
come alert and they proceed to seek 
legal opinion of their law of!lcers and 
if they find that a compromise can be 
arrived at, then an amicable settlemfc!nt 
takes place. So, on the scope for that 
amicable settlement the jour should 
not be closed altogether. That i3 the 
idea. 

SHRI TENNETI VISWANATHAM: 
Yes, The idea is even after a plaint 
is filed, the door is not closed. Wh•f;. 
is your experience ? In our part o'f 
the country in 99 cases out of 100 the 
reply from the Government is, "The 
threatened suit i3 awaited." In fac~ 
if you look into the administrative 
files of the departments you will find 
that there may be cases where they 
say, " . . . However, we can c:>nsi
der it after the suit is filed. Therefore, 
if the threatened suit i3 filed is it not 
your experience that you have got 
such replies ? 

WITNESS: Yes. They follow as 
a mater of course like this. But w!1en 
a notice is given, then, as I said, a 
real threat of suit i3 considered with 
all the seriousness that it de3erves by 
the State concerned. There is a 
greater awareness of a suit being filed 
on the part of the State Government, 
and therefore, they consul.t their law 
officer3 and if so advised they try to 
enter into an amicable settlerr.f'nt. I 
mean the door should not be closed 
completely. But the perioi of notice 
may be reduced and an exception may 
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be made that no notice wo1.1ld be ne
cessary tn cases of emergency, as, for 
instance, where a person wants to file 
a suit for injunction. Exception may 
be made and then, as the Chairman 
pointed out, no suit shall fail for want 
of a notice under section 80. The 
hardship of section 80 will be miti
gated considerably, and yet, the pur
pose of giving the Government notice 
to compromise if it is so admitted will 
al3o be served. 

SHRI TENNETI VISWANATHAM: 
If the words are added no suit shall 
fail for want of notice. How do you 
reconcile' with the wording of the sec
tion itself? 

WITNESS: After the suggestions 
made by the Chairman, those words 
})ave to be modified. 

CHAIRMAN: Yes, of course. 

WITNESS: The section will not be 
allowed to stand ·as it is. The ·word
ing of section 80 will have to be 
changed. 

SHRI P. C. MITRA: You are in 
favour of the modification of the 
wording of section 80, not altogether 
its deletion. 

WITNESS: No, if you do away 
with it, there will be no harm done. 
As suggested by the Chairman, if 
some sort of notice is provided in 
order to enable the Government to 
arriv~ at an amicable settlement, 
equally there will be no harm done. 

SHRI P. C. MITRA: There is a sug
gestion that if there be a provision 
that instead o~ this a notice only 
should be sent to the Government 
along with the filing of the suit, not 
necessarily they should wait for 60 
days, so that th~ Government will 
have knowledge of the filing of the 
suit and they can take immediate 
steps, will that be sufficient? 

WITNESS: The wording ~f Sec. 80 
shall have to be modified considerab
lY. It may be like this: 'Before -the 
filing {)f a suit, a notice shall be sent 



to the State Government and after 
waiting for a certain period, if there 
is no response then a suit may be fil
ed.' -

SHRI P. C. MITRA: But instead of 
that, if it is moclified that along with 
the filing of the suit, a copy of the 
petition could be forwarded to the 
Chief Secretary of the Government, 
then the Government will have an 
opportunity to settle the matter. One 
of the suggestions made by the Chair
man was that the case ma'Y be settled 
before the issues are framed. 

WITNESS: My position is, if you 
completely do away with Section 80, 
no harm will be done but in order to 
provide an opportunity to Govern
ment, a notice may be provided for. 

CHAIRMAN: And for the benefit of 
the client. 

WITNESS: The hon. Member to my 
right suggested that along with the 
filing of the suit, a copy of the plaint 
should be sent to the Government but 
then the person filing the suit may 
have paid the court fee and incurred 
other expenses. That can be avoided. 

SHRI SYED AHMED: You know 
that we have to restrict to the terms 
of notice. For instance you have a 
case in which a suit nas to be filed 
and an injunction has to be taken or 
a receiver has to be appointed. There 
are some High Courts that have said 
that a notice ought to be given. Could 
you suggest how to circumvent this? 
Can :You say that it will be helpful to 
the litigant if the High Courts were 
to give circumlocutory orders? 

WITNESS: I agree with you that 
the rigour of Section 80 has to be con
siderably taken away and an excep.. 
tion should be made in the case of 
some matters. 

SHRI SYED AHMED: It works 
hardships because the procedure 
comes in the way. 

WITNESS: So far as our recomm
endation is concerned. we have said 
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that we agree that section 80 should 
be bodily removed from the C.P.C. 
but these suggestions have been made 
by the Chairman that the rigour of 
this section should be considerably 
modified and an exception should be 
made that no notice shall be neces
sar:y·in·cases where immediate remedy 
is needed and further that a suit 
shall not fail for want of such a 
notice, and that a mere provision be 
made in section 80 that before filing 
a suit a person should give notice to 
the State and the period of notice 
should be reduced from 2 months to 
one month-that way, the points of 
view ooth of the litigant and of the 
State shall be met. 

- SHRI SYED AHMED: I want your 
considered opinion. The intention of 
the framers of the CPC should be re
tained with a proviso which should 
consist of exception in those cases 
where remedy is sought under specific 
circumstances. It is meant for ur
gent cases. 

WITNESS: In several other Acts 
als othere is a provision for 2 months' 
notice but there they have made an 
exception that if it is a suit for a per
manent injunction as in the UP 
Municipal Act, a notice need not be 
sent. 

SHRI SYED AHMED: That i3 what 
I have been suggesting. Whenever 
section 80 was put to the witnesses, 
whenever such a remedy was sought, 
it was said that there is no necessity 
to make exceptions. 

I refer you to Clause 5, and to the 
amendment that you have suggested 
to the proposed Section 21A by way 
of a proviso. Now I put it to you: 
What :you have suggested in the pro
viso, is it not the present law? Even 
today this is the law. 

WITNESS: No. Please see the pro
posed Section 21A which reads-

"No party to a suit shall be allow
ed to question the validity of a 



decree passed in a former suit bet
ween the same parties, or between 
parties under whom they or any 
of them claim, litigating under the 
same title, on any ground based 
on an objection as to the place of 
suing. • • •". 

SHRI SYED AHMED: Your pro
posal is that objection can be raised. 

WITNESS: Yes, it is just an objec
tion. 

SHRI SYED AHMED: Your amend
ment appears to me to 'be redundant 
because it is unnecessary. I say re
dundant and unnecessary becau·se, if 
you take out your amendment to the 
proposed Section 21A, then the law 
is what obtains today, and under the 
law as at present objection can be 
taken to the jurisdiction of the court; 
that is the law. 

WITNESS: The proviso is necessary 
-the amendment we have suggested 
-because you are adding Section 21A' 
in order to debar a party "from chal
lenging the decree so passed on any 
objection as to place of suing." 

SHRI SYED AHMED: If there was 
no jurisdiction, then the question of 
jurisdiction can be raised, that is the 
present law. The question of ter
ritorial jurisdiction can be raised. 

WITNESS: And if a court passing 
the decree had no ~urisdiction, then 
that decree is a nullity; it is not 
binding on him. 

SHRI SYED AHMED: That is the 
law that exists today and so to me 
your proviso is redundant; it is un
necessary. 

WITNESS: If you do not add the 
proposed Section 21A, then of course 
it is redundant, and if you want to 
add Section 21A, then it is necessary. 

CHAIRMAN (PANDIT S. S. N. 
T ANKHA): He says that if Section 
21A is added, then the wording of it 
should be modified. 
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WITNESS: If the Section is not 
added, then the question of adding a 
proviso does not arise. 

SHRI SYED AHMED: Your proviso 
will be tantamount to what the pre- · 
sent law is. 

WITNESS: No, because, under the 
present law, a decree, which has been 
passed by a court having no territo
rial jurisdiction, can be challenged 
by a person affected on the ground 
that that decree is a nullity, but by 
providin~ Section 21A now you are 

. taking away that right. That a pre
vious deeree was a nullity cannot be 
challenged now. 

CHAIRMAN: By adding Section 21A 
you think that the question of a de
cree being a nullity cannot be agitat

. ed. That is your view. 

WITNESS: Yes. 

SHRI SYED AHMED: Please turn 
to Clause 11. I find that you are pro
posing an amendment to sub-section 
(2) of Section 39. We have not pro
posed any amendment to sub-section 
(2); the Bill contemplates only the 

caddition of sub-section (3) to Section 
39. 

· WITNESS: It is because Clause 11, 
sub-clause (a) thereof reads thus~ 

"i.n sub-section (1), after the 
words "to another court", the 
words "of competent jurisdiction" 
shall be inserted;~· · 

SHRI SYED AHMED: No, no. The 
words "a Court of competent juris
diction" appear in the proposed sub
rection (3). But in subsection (2) 
they don't exist. -

WITNESS: The court should pass 
-a decree made on the application of 
:a decree-holder and send it for exe
cution to •another court. You have 
said to another court of competent 
jurisdiction. 

CHAIRMAN: Now, you want to 
add the word 'pecuniary'. 



SHRI SYED AHMED: I have no 
objection. Instead of subsection (2), 
it should read sub-section (3). 
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WITNESS: Please read your notes 
on clauses. If reads here:-

"Clause 11-Section 39 of the 
Code provides for transfer for 
execution of a decree by the Court 
which passed the decree to an
other Court. There is a conflict of 
decisions with regard to this sec
tion .... " 

SHRI SRED AHMED: Sub-sec. 
tion (2) does not spe'ak anything 
about "such courts would have". 

WITNESS: 'these words become 
-necessary after the amendment pro
posed, so that the proposed sub-sec
tion 2 of section 39 may be in con
formity with the earlier provisions. 

_ SHRI SYED AHMED: Where you 
have said sub-section (2) it should 
read amending sub-section (3). 

WITNESS:' We have proposed it 
1n the earlier clauses. Please intro
duce these very words here in order 
lo bring them in conformity with the 
earlier clauses. 

SHRI SYED AHMED: Plea•.>e read 
-sub-clause (3) instead of sub-clause 
(2). 

DR. l3. N. ANTANI: May I put a 
very short question? Do you not 
think, when all is said and done, no 
materi'al harm will be caused either 
to the Government or to the litigant 
if section 80 is removed? 

WITNESS: I agree with you. l 
stand for the complete revocation of 
section 80. 

SHRI P. C. MITRA: In clause 5 
you have suggested the addition of 
a certain provision .... 

CHAIRMAN: While we are discus
sing one clause, bon. Members are 
requested to put their questions on 
that clause and not take the witness 
to the other clauses. 

SHRI P. C. MITRA: Regardin~ 
clause 11, I would like to know whe
ther 'competent' does not include 
'pecuniary jurisdiction' also. Why 
should the word 'pecuniary' be added, 
as you have suggested? 'Competent 
jurisdiction' includes pecuniary as 
well as territorial and other juris
diction. Otherwise, it would only 
circumvent the object and only the 
pecuniary aspect will be taken into 
account and not the other aspects. 
Therefore, I think the persent Bill is 
better than it would be with the addi
tion of the word 'pecuniary•. 

WITNESS: It says here 'another 
court of competent jurisdiction'. 

SHRI P. C. MITRA: It includes 
pecuni•ary, territorial, everything. In· 
stead of adding the word 'pecuniary', 
it is better that competent jurisdiction 
should be allowed to remain as it is. 

. CHAIRMAN: He says that if you 
add the word 'pecuniary', then the 
tither aspects may be lost sight of. 
He thil'l.ks that the word 'pecuniary• 
should not be there. 

WITNESS: "Competent jurisdic
tion" will also include the court of 
the District Judge to which the dec
rees are transferred. Therefore, in 
order to enable a court prassing a 
decree to get that decree executed by 
a court of competent pecuniary juris
diction, it should have the power to 
transmit that decree for execution 
straightway to a competent court. 

CHAIRMAN: His :fear is that by 
adding the word 'pecuniary' at that 
place the other aspects of the decree 
may be lost sight of or become inap
plicable. Only the pecuniary aspect 
will remain. Therefore, without add
ing the word "pecuniary', it would be 
better. 

WITNESS: Why then add the word 
'competent' at all? 

CHAIRMAN: According to him 
the word 'competent' covers all as
pects, pecuniary or otherwise. 



WITNESS: I would refer you to 
the explanatory note on clause 11. 

CHAIRMAN: Where is it? 

WITNESS: Explanatory note on 
page 60 • • • 

CHAIRMAN: 'They are notes on 
clauses. They begin at page 58. 

WITNESS: "Section 39 of the Code 
provides for transfer for execution of 
a decree by the Court which passed 
the decree to anotfier Court. There 
is a conflict of decisions with regard 
to this section as to whether (i) the 
transferee Court must be a Court of 
competent pecuniary jurisdiction; and 
(ii) if so, whether the competence 
should be judgecl with reference to 
the decree or suit". Because of this · 
difference of opinion in the High 
Courts and the use o'f "competent 
pecuniary jurisdiction" we have sug
gested that it should be eompetent 
pecuni•ary jurisdiction. We have 
taken this from your notes. & .• 

CHAmMAN: I understand. Will 
you kindly come to clause 21 at 
page 8 of the Bill? · 

WITNESS: We have said that the 
proposed amendment is .not n1!cessary. 

CHAIRMAN: As· you must have 
seen from the comments on the Bill 
this has been done because, since the 
value of the money has come down, 
therefore it was considered that this 
limit s·hould be raised to Rs. 3000 in
stead of Rs. 1000. This is being made 
because of the fact that the value of 
the rupee has come down, therefore 
this limit is being raised. Why do 
you not agree with it? 

WITNESS: Rs. 1000 is quite enough. 
Otherwise to a person who goes to a 
court of law, the right of appeal. .. 

CHAIRMAN: Do you mean to say 
that the right of appeal between the 
amounts of Rs. 1000 and Rs. 300()....... 
those persons will be left out if the 
ch•ange is made, therefore you do not 
approve? 

WITNESS: Yes. It used to be 
Rs. 500. Then it was raised to Rs. 1000. 
A :further rise is not justified. 

CHAIRMAN: Seccnd appeal in 
. small cause courts, not ordinary cases. 

WITNESS: Section 102 refers t() 
suits of the nature of small causes. 

CHAmMAN: Will you kindly come 
_to section 115, ciause 23, on page 8 
of the-Bill? It has been modified. The 
change that has been made in the 
amenqing Bill is that in the provis() 
(a) alld (b) are being added. What 
are your views? Do you think that 
·.these words restrict the powers of the 
High Court, the addition of these 
words?· · 

WITNESS: What we have· said in 
our recommendations is that ·in the 
opinion of this Committee the :pro
posed proviso in section 115 and .sub
section (3) are not necessacy as this 
·amounts to unjustifiable interference 
with the e:x:ercise of judici'al discre
High Court, the addition of · these 
stitute a denial of justice. 

CHAIRMAN: What.l enquire from 
You is whether you think that this 
..Proviso restricts the p'OWers of the 
court in any manner and .. therefore 
you oppose it. 

WITNESS: Yes, it does. 

CHAIRMAN: Therefore, you would 
like the present section to remain as 
it is. 

WITNESS: Yes. As it is, it is very 
-Testrictive in its application. 

SHRI B. N. MANDAL: I want t() 
know from the witness how it res
tricts. He should explain this. 

WITNESS: Please read your :pro
pored additions (a) and '(b) •at page 8. 
This proviso is an exception to the 
exercise of the powers of a High 
Court. "Provided that the High Court 
shall not, under this sub-section, vary 
_or reverse,. any order made in the 
course of a suit or other proceeding. 



including an order deciding an issue, 
. except where (a) the order, if it had 
been made in favour of the party 
applying for revision, would have 
fin•ally disposed of the suit or other 
proceeding, or (b) the order, if allow
ed to stand, would cause irreparable 
injury to the party against whom it 
was made". 
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CHAIRMAN: The object of the 
Government In making this change is 
to reduce litigation, to reduce un
necessary reversal applications being 
iiled in the High Court. The litigant 
'rushes to it in order to stop other 
.consequences. 

WITNESS: Y:ou will please appre
date that already the application of 
section 115 by the High Court is in a 
very restricted manner. 

CHAIRMAN: In spite of that hun
.dreds of applications are being put 
forward every day in the High Court. 

WITNESS: I am afraid that object 
will not be achieved by the addition 
of these. 

CHAIRMAN: Why? 

WITNESS: "the order, if it had 
been made in' favour of the party ap
-plying :for revision, would have fin•al
ly disposed of the suit or other pro
i:eeding" .... 

CHAIRMAN: Where it has been 
finally decided then only the High 
Court will interfere, not otherwise. 

WITNESS: You will come in con
flict with the decision of the Supreme 
Court which says that even in inter
locutory matters if the orders are 
passed which come within the mis
chief of any of these three clauses, 
then the High Court in suitable cases 
may interfere. 

CHAIRMAN: The Legislature has 
the right to change the law and the 
Supreme court will moduy in the 
light of the changes made. 

- WITNESS· The reoasons which per
suaded the "supreme Court to hold 
like that were to safeguard against 
very hard cases. They said if irre-

parable injury has been done if the 
-mischief has been caused bey~nd re
pair by an interlocutory order it 
should be interfered with in revision 
under 115. There will be scope for 
argument whether a certain decision 
is governed by the proposed clauses 
('a) and (b). There will always be a 
contention raised that the order pass
ed is not one which can be governed 
by clauses (a) and (b), so that really 
the door for the filing o·f revisions 
will not be barred. 

CHAIRMAN: Kindly see page 63. 
There are comments on clause 23 • 
Why this change has been made is 
mentioned here. You see on poage 63. 
Section 115 is being modified for the 
reasons mentioned in -sub-paragraphs 
(i) and (ii). - ·-

WITNESS: What has been said here 
is-

"(i) to limit the power of revision 
to such interlocuptory orders which, 
if decided in favour of the petitioner 
would .be suffiCient for the final dis
posal of the suit or proceeding, or 
in which the order is likely to cause 
an irreparable injury; -

(ii) to clarify that the expression 
"case decided" used in the ::;ection 
includes an interlocutory order in
cluding an order deciding an issue.• 
CHAIRMAN: Because, there was a 

conflict. 

WITNESS: That ·conflict has been 
set at rest by the Supreme Cc•urt. 
So, you need not clarify what is meant 
by a case. The Supreme Court has 
done it and so far as (i) is concern
ed ... 

CHAIRMAN: Will it not be better 
that instead of an opinion being ex
pressed, the matter is settled by a 
statute? 

WITNESS: The law has been laid 
down by the Supreme Court Under 
the Constitution the Supreme Court 
also lays down the law of the land. 
Its decision is the law of the land. 

CHAIRMAN: But no harm will be 
done by the change. 



WITNESS: But by introducing 
clause (i) evidently "case decided" is 
being defined. 

"Provided that the High Court 
shall no·t, under this sub-section, 
vary or reverse any order made in 
the course of a suit or other pro
ceeding, including an order decid
ing an issue, except . . ." 

It does no.t particularly refer to any 
interlocutory order because it is net 
merely the decision of an issue which 
may constitute an interlocutory order. 
There will be other matters also which 
may be decided by interlocutory 
orders and yet they may be open to 
revision under the definition of a 
'"case decided'• by the Supreme 
Court. Therefore, by this means you 
are not defining the term "case de
cided" • • • 

CHAIRMAN: No that is another as
pect. That is a separate thing. 

WITNESS: And by providing (a) 
and (b) the powers of the High Co1;1~t 
are being restricted. As it is und~r 
section 115 they are restrictive in 
their application. Even with the pro
vision of (a) and (b) there will be 
scope for argument whether these 
two new provisions apply to a. parti
cular order or not. 

CHAIRMAN: Some of the eminent 
lawyers who appeared before us and 
gave evidence objected to this because 
they thought that it will unsettle the 
law again. Under section 115 the 
matter has been sufficiently understood 
in the legal .phraseology and there
fore, any change at this stage will 
unsettle the law, and thereore, it 
shc-uld not be done. That is what 
they said. 

WITNESS: I agree It did not occur 
to me. But I agree with this point of 
view also. 

P.Off iffo ~lo #•(:!' : ~T ~ffi<t' 
1 1 5 ~ m ihwr<it~ ~ ~ oq''rnfrq<fl' 

Cf.'q:;l ~ f<ti m ;;IT !'C9 ~f~ ~ _ 
<f.'T <tilfmr <tiT ~ ~ ~~~ ~r ~ 
~) oq~ ~)lrr oq'R oq~ ~ Cf>1t 
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CHAIRMAN: Do the hono.uraole 
Members approve of this procedure 
that Mr. ShriYastav will continue his 
evidence tomorrow at 2.30 with refe
rence to the suggestions made by the 
Lucknow _Bar Association? 

SHRI P. C. MITRA: Mr. Chairman, 
regarding one point I also want to 
put certain questions. Shall I be 
permitted to put my questic·ns on that 
point also tomorrow? 

CHAIRMAN: If you can finish your 
questions in five or ten minutes you 
can put them now itself. 

SHRI P. C. MITRA: All right, Mr. 
Shrisvastav, this is regarding clause 7. 
Don't you think that by this provision 
this will give a special right to the 
mc'Ilied party to go to the supreme 
Court for transfer and the weaker 
party cannot do so and may suffer 
on that account? The weaker party 
may E.~d it difficult to go to the Sup
reme Court to contest its claim for 
tr.ansfer. .Therefore, in very exceP
tional cases on the sanction of the 
local. Government cases can be trans
ferred tc• certain other High Cc.urts. 

. But after this provision becomes an 
: · Act, do you not think many parties 

will come up for transferance of the 
case to the Supreme Court and harass 
the weaker parties? 

WITNESS: I do not think your ap
prehension is going to be a general 
rule; it is an exception. The propc.sed 
sect: on 25 ( 1) is made en the basis Gf 
a general rule. Sub-clause (1) says 
that if it is a case of transfer from 
one High Court to another, then an 
approach may be made to the Sup
reme Cotirt, and if it is a case c-" trans
fer from one civil court :to another 
civil court in the very same State, 
then the High Court of that particu
lar State may be moved to deo the 
needful. Therefore, in every cas~ it 
is not the Supre:IT'" r-··-+ to whom a 
rich litigant can come •:;. 

SHRl P. C. MITRA: An application 
may be sent for any type of cases and 
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the Supreme Court will issue a notice 
to either parties. Even to appoint a 
lawyer of the Supreme Court, a fee of 
~s. 500 is 'required. The weaker par
ties have to come to Delhi from all 
over India. It is very seldom that <•ny 
case has been transferred to a court 
of any other State. Only one case, 
Harbanslal was allowed. But after 
we make this Act many parties may 
move the Supreme Court for a trans
fer. 

WITNESS: I do not subscribe to this 
apprehension. This may be an exc"j)
tion rather than a general rule. 

SHRl P. C. MITRA: There is a pro
vision of allowing cost up to Rs. 2,000. 
If cash security is demanded from the 
litigant, in addition to this cost will 
it net be a deterrent? ' 

WITNESS: Furnishing of security 
and the payment of court fee is cover
ed by the rules of the Supreme Court· 
and the High Court themselves. T~1e 
High ·Court may be asked to make 
their own rules for the furnishing o! 
security. 

SHRI P. C. MITRA: There was a 
suggestion here by some witness that 
there should be no limitation of 
amount regarding the cost. And rash 
~ecurity also may be demanded from 
the party to move the Supreme Court 
for transfer. Why are you :i.10t in 
favour of that proviso? 

WITNESS: There is no objection to 
your indicating that the High Court or 
the Supreme Court, as the case mo..y 
be, may make suitable rules for 
demanding cash security from persons 
making applications for tra~fer. We 
may do that, and provide a furt.l-ter 
safeguard against applications indis
criminately being filed for the trans
fer of r---~ before the High Court or 
the Sup1 .. · · ~ Court. I should have 
thought f · so far as the Supreme 
Court is c .-1 ~erned, they have mad:? 
their cwn rules for demanding cash 
security for the payment of the cost 
of the opportunity. An indication 
may be made that the High Courts
may also make their rules for L.i.e 



payment of cash security. But the 
power proposed to be given by sec
tion 25(1) (a) is a salutary provisic.n 
as we have recommended. This power 
does not exist. There are genuine 
cases where a transfer should take 
place. But the Supreme Court and 
the High Court are powerless; they 
cannot make a transfer. I do not ap
prehend that this proposed section 
25(1) will be abused in any manner. 
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8 
CHAIRMAN: Mr. Srivastava, thank 

you very 'much for coming and appear
ing before the Committee. Since we 
have not yet finished with you, may 
kindly aga.in come tcmorrow at 
2 P. M. Hon'ble Members are request
ed to be here in time so that the 
witness is not kept waiting. 

WITNESIS: Thank you Sir. Yes, I 
shall come tomorroy. 

<The witness then withdrew.) 
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(The witness Shri Hargovind Dayal Srivastava was called in) 

CHAIRMAN: Mr. Srivastava is here 
to continue his evidence of yesterday. 

Before you proceed to the note re
ceived from the Bar Association I· 
would like you to continue your com
ments on the Bill. 

WITNESS: Yesterday I had refer
red to clause 12 and the suggestion 
was that a further clause (d) in the 
proposed sub-section (2) may be added 
as follows: 

"(d) power to execute a decree 
at the instance of a legal represen
tative or assignee of a decree hc1-
der." 

And the difficulty pointed out was 
that there were no preceding clauses 
for this to be put in as (d). I have 
since checked up and if you will 
kindly see clause 12 of the Bill you 
will· find in the proposed sub-section 
(2) there are three clauses (a) • .. '(b) 
and (c) and it is after this that we 
liave suggested that another clause (d) 
may be added. Yesterday difficulty 
was expressed because it was not 
noticed that this proposed sub-section 
(2) already has three clauses giving 
the various powers of the court. 
When the other powers have been 
specified this power should also be 
specified. These are the powers of the 
transferee court. The power that is 
sought to be added is the power to 
execute a decree at the instance of a 
legal representative or assignee of a 
decree holder. If, an application for 
executic'Il is made the transferee CO>urt 
shall be competent to execute the 
decree at his instance. 

SHRI P. C. MITRA: I will draw 
your attention to sub-section (4) 
where it is stated that nothing in this 
section shall be deemed to confer on 
the Court to which a decree is sent 
Tor execution any of the following 
powers, namely power to order execu
tion at the instance of the transfere 

of a decree and the proposal is to give 
power to execute a decree at the ins
tance· of the assignee also. 

WITNESS: No, legal representative. 

- SHRI P. C. MITRA: Legal represen
tative or assignee. When the assignee 
is not allowed 

CHAIRMAN: To which clause are 
you rderring? 

SHRl. P. C. MITRA: Clause 12 (4). 
His suggestion is that a further clause 
·be added giving power to execute a 
decree at the instance of a legal rep-

-resentative or ass~gnee· ·.whereas in 
12(4) the power to order execution 
at the instance of the transferee cf a 
decree is prohibited. When the trans
feree is prohibited, how can the exe
cution of the order at the instance of 

-the assignee be .allowed? 

WITNESS: Please read clause 12: 

"Section 42 of the principal Act 
shall be re-numbered as sub-section 
(1) of that section and after sub
section (1) as so re-numbered, the 
following sub-sections shall be in
serted • • .'' 

If you go back to the original sec
tion 42, which is now numbered as 
sub-section (1), it says: 

''The Court executing the decree 
sent to it shall have the same 
powers in executing such decree as 
if it had been passed by itself. All 
persons disobeying or obstructing 
the execution of the decree shall 
be punishable by such Court in the 
same manner as if it had passed the 
decree and its order in executing 
such decree shall be subject to tbe 
same rules in respect of appeal as 
if tlie decree had been passed b7 
itself.'' 
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This is sub-rule (1) now. After 
that it is proposed to add sub-rule 
(2): 

"Without prejudice to the gene
rality of the provisions of sub-sec
tid'n ( 1), the powers of the Court 
under that sub-section shall include 
the following powers of the Court 
which passed the decree, nam~ly:-

We want to add sub-elause (d) :-

"power to execute a decree at the 
instance of a legal representative 
or assignee of a decree holder." 

SHRI P. C. MITRA: My point is 
that sub-clause (4) says:-

"Nothing in this section shall be 
deemed to confer on the Court to 
which a decree is sent for execution 
·any of the following powers, name
ly:-

(a) power to order execution 
at the instance of the transferee 
of a decree;" 

When you say 'assignee' at the ins
tance of an assignee of a decree-hol
der execute a decree or a court order 
in execution of a decree it is practi
cally contradicting. Instead of 'trans-

. feree' you are transferring the dec
ree to the assignee. Thus it can be 

. circumvented. Then, you should op
pose this also. 

CHAIRMAN: I suppose you are for 
the deletion of (a), if it runs coun
ter to sub-section (a). 

WITNESS: That is so. Sub-section 
(a) ought to be deleted. 

CHAIRMAN: Would you kindly 
. ccme to clause 31 at page 2 of your 
comments? 

You have said? 

"In (5) (a) the · word "Stay" 
111hould be deleted, and the word 
"strike" should be substituted. 

WITNESS: You have given power 
to court to strike out the defence. 

. CHAIRMAN: Evidently the Law 
Ministry does not want to inflict such 
a heavy penalty as to strike off the 
suit altogether. 
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WITNESS: For the same fault, i.f 
the defendant has _given a wrong re
gistered address, he is penalised. 
Equally a similar liability should at
tach to tht! plaintiff who has given 
a wrong address. Why make a differ
entiation between the plaintiff and 
the defendant? A similar penalty 
should be imposed on both. 

SHRI P. C. MITRA: Your point is 
both should have the same penalty. 
Both of them should be struck down. 

CHAIRMAN: I agree with your 
point. Both the plaintiff and the 
defendant should be placed in the 
same position. 

WITNESS: If . you read the word 
'stayed', one does not know stayed 
for what length of time. Indefinitely. 
It would be more apppropriate, I 
submit, that the defence or the suit 
as the case may be struck c.ut. 
Staying the suit leads us nowhere. 

CHAIRMAN: Will you turn to page 
3 of your memorandum, clause 39 (a): 
"In proposed Rule 1 (2) after the 
words "through Court or otherwise" 
the words "or producing" may be ad
ded. There is a danger that the pro
posed rule may •be interpreted to 
mean that the production of a witness 
by a party otherwise than by calling 
him as provided for is excluded". 

WITNESS: "A party desirous of 
calling, whether by summoning 
through Court or otherwise, any wit
ness other than those whose names 
appear in the said list, may be per
mitted" . • . 

CHAIRMAN: Original Act section 
3!J. 

WITNESS: It is Order XVI. Rule 
1 of Order XVI is sou~ht to be 
substituted to curtail the right of a 
party to produce wi~s.ses indiscri
minately at any stage oi the proceed
ings. Therefore it has been enjoined 
upon him by the introduction of sub
rule (1) that he must confine himhelf 
to the list of witnesses which he is 
required to give at a specified time. 
But a Court may in suitable cases 
permit a departure from that list if 



it is satisfied .that the production of 
a . witness oustide that list will ad-
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vance the interests of justice. "A 
party desirous of calling whether by 
summoning through Court or other
wise, any witness other than those 
whose names appear in the said list, 
may be permitted -to do so by the 
Court, if he shows good cause for the 
omission of the said witness from the 

list". The fdea is that a person may 
be permitted to produce a witness 
<>utside the list of witnesses. 

SHRI P. C. MITRA: The word 
'"oTherwise" is mentioned. It covers 
that. "Otherwise" is also produc
ing witnesses. So I do not think it 
'is necessary to mention the word 
~'producing". 

WITNESS: I agree. While I was 
<examining this it is not very neces
sary to introduce the word "produc
'ing", but if it is added, ·it may help 
towards a little more clarification. 

SHRI P. C. MITRA: "Otherwi~e" 
<eovers producing of witnesses also. 

WITNESS: I agree. 

CHAIRMAN: I do not see any dan
:ger of misunderstanding being creat
ed without the addition of these 

words. 

WITNESS: It is not very necessary 
'to add the word ''producing" after 
the word "otherwise''. 

CHAIRMAN: That is what I was 
·saying. I do not see much force in 
:adding these words. 

WITNESS: The language is wide 
·enough as it is of sub-rule (2) of 
new rule 1, 

CHAIRMAN: On page 4 of your 
:memorandum you have made sugges
tions regarding such clauses as are 
not amended. This Committee is not 
-competent to go beyond the Bill as it 
has been introduced. The suggestions 
can be considered 'by 1he Law Minis
rtry. 

WITNESS: With ·the change in the 
circumstances and the conditions ob

. taining in the country these amend
ments have been suggested. 

CHAIRMAN: Does any hon. Mem
ber wish to question the witness ·on 
any of the matters which he has put 
forward? 

WITNESS: Just one moment. Re
verting -back to page 1, clause 11, you 
were pleased to put to me the ques
tion as to why it is necessary to. add 
the word "pecuniary"' before the 
word. "jurisdiction". This addition of 
the word "pecuniary" before the 
word 1'jurisdiction in clause 11 as 
suggested by us is traceable to your 
explanatory note on clause 11. You 
have said in the note that there is a 
conflict of decisions with regard to 
this section as to whether the trans
fe.ree Court must be a Court of com
petent pecuniary ]urisdiction. Because 
you have used the word "pecuniary" 
therefore we _have said .that. 

CHAIRMAN: We have noticed that 
yesterday. 

WITNESS: Otherwise we may pro
ceed on to Avadh Bar Association, 

< ' • ' 

·cHAIRAN: Section 10. This too is 
not being amended. 

WITNESS: Then it is outside the 
purview.· 

CHAIRMAN: It is not being amend
ed under the Bill. 

WITNESS: It is a sugestion made 
by the A vadh Bar Association, beca
use difficulty has been felt in inter
preting section 10 whether it e;xcludes 
the oower to consolidate cases, and 
recou;.se has been had by some courts 
·under their inherent powers under 
section 151; in the exercise of those 
powers they have consolidated cases. 
We wanted that there may be no scope 
for difference of opinion about the 
power of the Court to co~solidate. two 
suits fC\r simultaneous trial. Anywa"!" 
because· ~ection 10 is· not being amen~
ed, we rnt.)" not· ask ·you to consider 
it. 



CHAIRMAN: Come to the second 
}>aragraph, section 21A. I would say 

-that when the clause mentioned about 
the decree, whether the decree is 
.based on compromise is includd in 
it. 

WITNESS: ~ es, it is included. 

CHAIRMAN: The words are clear. 
WITNESS: They are comprehen-

sive enough. 

CHAIRMAN: I think it is not ne
cessary to add this. The Act mentions 
'decree passed earlier'. It includes 
decree of compromise also. 

CHAIRMAN: Then, about clause 60, 
you say "It may be clarified that sa
lary shall not be deemed to include 
dearness allowance; house allowance 
or any other allowance.". The Act 
mentions the words 'salary only'. It 
will be deemed 'that it does not in
clude allowances at all. 

WITNESS: No, it does not. Salary 
has not been defined anywhere in the 
Civil Procedure Code nor in section 
60. 

HAIRMAN: But you merely want 
that salary should not include dear
ness allowance or the house allow
ance. 

WITNESS: Otherwise, you will 
have to go into the meaning of the 
word in the dictionary, the meaning 
of 'salary'-it may be all emoluments 
of which a person is in receipt per 
month. 

CHAIRMAN: You can say 'salary 
exclusive of other things'. 

WITNESS: The idea underlying is 
that it will lead to a little stretching 
of the languages, that salary includes 
other type of emoluments which an 
employee is getting at the end of the 
month. 

CHAIRMAN: Section 60-Explana
tion A. According to the definition 
as contained here, it excludes allo
Wances. 'Salary means total monthly 
emoluments excluding any allowance.' 
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WITNESS: Then you have to refer 
back to (1). " .•. which the appro
priate Government may by official 
notificatiop declare .... while under 
suspension." 

All that is left to the Governmentr 
the appropriate Government to make 
a notification. 

CHAIRMAN: To include those 
things within salary. 

WITNESS: Instead of adding all 
those, why not have a clarification put 
here? 

CHAIR...'\iAN: All right. Kindl'y 
turn to Section 80. 

WITNESS: They refer to municipal 
laws. If section 80 is to be retained 
then a proviso as suggested may be 
added on. 

CHAIRMAN: What I wanted to 
know is whether you consider that 
the change made in the Municipal 
Act-if you incorporate this-will be 
a better method or do you think that 
the section may be withdrawn. 

WITNESS: The better of the two 
things would be to completely do 
away with section 80. But if you 
want to retain it .... 

CHAIRMAN: Retaining this witb 
this proviso, would serve the purpose 
all right. 

WITNESS: The other suggestion 
made by you "Yesterday that the period 
of notice may be reduced to one 
month and the failure or want of 
such a notice will not entail the dis
missal of suit-how it can be incor
porated is- more tfian what r can 
envisage. 

CHAIRMAN: That is- for tfie Law 
Ministry to do. We jus-t want your 
reply on that. 

WITNESS: These riders in Section 
80 may 'be retained: 

SHRI SHRI CHAND GOYAL: What 
useful purpose will it serve, he wants 
to know. But: has- the Government 



has ever taken advantage of it except 
to raise the technical plea 'f May I 
have the reasons that you have in 
mind? 

WITNESS: I think instances are 
not wanting where after receipt of 
notice under Section 80 the authori
ties have been alerted and some res
ponsible officers have arrived at a set
tlement. Why bang the door? I 
agree, invariably such a notice has 
not effect. Therefore, I am in favour 
of its deletion completely. But if you 
want to retain it, then its vigour 
should be considerably modified on 
the lines suggested by Chairman yes
terday. 

THE CHAIRMAN: Will you kindly 
read the proviso which has been given 
in the Bill? It says:-

"Provided that nothing in this 
sec~ion shall be construed to apply 
to a suit where in only relief claim
ed an injunction of which the object 
would be defeated by the giving of 
notice or postponement or the cqm
mencement of the suit." 
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WITNESS: Perhaps the cyclostyled 
copy has not given it properly. Kindly 
refer to the original document sent to 
you. Both with regard to sections 80 
and 144 something is wanting. 

THE CHAIRMAN: Coming to sec
tion 144, it says:-

"There was controversy about 
limitation in respect of an applica
tion under section 144. The 
Supreme Court decided that appli
cation under section 144 for execu
tion for purposes of limitation ..• .'' 

This is also incomplete. I cannot fol
low. 

WITNESS: It means that in view 
of the law laid down by the Supreme 
Court with regard to section 144 a 
statutory provision giving effect to 
that law may be added. 

THE CHAIRMAN: Now on page 63 
of the Bill, it is laid down:-

"Section 144 of the Code empo
wers the court to order restitution 

when a decree is set aside or modi
fied. There is a conflict of judiclat 
decisions as to whether the section 
applies in cases where a decree is. 
set aside or modified otherwise 
than on an appeal, e.g., in a sepa
rate suit. The Madras, Allahabad' 
and Patna High Courts have taken 
the view that the section applies in 
such cases also. · A contrary view 

- has been taken by the Calcutta, Al
lahabad and Punjab High Courts. 
The section is being amended to• 
give effect to the first mentioned: 
vie"{.'' 

WITNESS: It is this difference oC 
opinion which perhaps has been set
tled by the Supreme Court .. 

THE CHAIRMAN: According to the· 
comments contained on page 63 - this· 
does not explore any transfer about: 
limitation. But it merely says that· 
there is controversy as to Whether this 
section applies to -cases where a de
cree is set aside or modified. 

WITNESS: I did not see this. But 
I had a discussion with the authorr 
of this note, Mr. Nasir Uddin whom• 
perhaps you know.1 If I had this: 
before me at that time I would have 
asked him as to what is the case ot' 
the Supreme Court to ·which he re
ferred. If you like I may send it tO> 
you after reaching Lucknow. 

THE CHAIRMAN: Now come to the
next paragraph, clause 25, as suggest
ed in the comments. 

WITNESS: These are the two views' 
of the various High Courts. 

THE CHAIRMAN: I have not been
able to follow this -paragraph. 

WITNESS: As I said, I am not able· 
to throw any further light. 

CHAIRMAN: Clause 57 is not being 
amended. 

WITNESS: All that may be done is· 
that a note may be made to the effect 
that an amendment is proposed to
section 57 and it will be for the Law
Ministry, to consider it. . · 



'CHAIRMAN: About order XXI on 
:sections 58 to 63, perhaps the objec
tion of the Association is to the filing 
Df separate suits. Instead of filing 
.separate suits in courts, the matter 

. will be dealt with b'y the executing 
.court. Is it being objected to by the 
.Association? According to this, the 
.decision of the question of title will 
take a long time and then there will 
"be appeals and further appeals. On 
:the other hand, the Government has 
brought forward this to mm1m1se 
time because separate suits take much 

.longer time. 

WITNESS: With reference to this 
.I do not find myself quite in agree
·ment with the suggestion. My per
sonal view is that it will be a very 
salutary amendment of the Civil Pro-

·-cedure Code to do away with double 
proceedings, proceedings under Rules 
58 to 63 and proceedings under Rules 
1)6 to 100 of Order XXI followed by 
a regular suit. 

CHAIRMAN: The whole idea behind 
·this is that regular suits take a very 

. long time, and appeals also take sepa
·.rate time. Now lesser time will be 
..consumed. 

WITNESS: This is what I told the 
author of this note • that, personally 
speaking, I was not in favour of this 
~recommendation. 

CHAIRMA"N:· That is to say, you 
:approve of the principle in the Bill? 

WITNESS: Yes. 

SHRI SHRI CHAND GOYAL: We 
are dealing with Order 21, Rule 58 
as to whether it should be disposed of 

. b'y the objection petition. One view 
given to us by a senior advocate Mr. 

-Mukherjee at Calcutta was that it 
·would be desirable that the objection 
petition itself is treated as a suit, so 
that the remedy of a separate suit can 

·be done away with. Do you agree 
·with clause 5? 

WITNESS: Yes, ·I agree. 

SHRI· SHRI CHAND GOYAL: And 
· everything should De decided on the 
;·petition itself? · 

223 

WITNESS: I agree, in the execution 
proceedings. 

CHAIRMAN: The witness agrees 
that this W'OUld be a 'Detter method . 

WITNESS: fn this connection what 
I would suggest is to ~ut it on a par 
with section 47(2) which says that the 
court may subject to any objection as 
to limitation or jurisdiction treat a 
proceeding under this section as a 
suit or as a proceeding and may if 
necessary order payment of an addi
tional court fee. A similar provision 
ma'y be incorporated in tliis section 
also that just as in the case of peti-

-tions under section 4 7 the same may 
apply to petitions under Rule 58, 
Order 21 and Rule 96. Tliat will meet 
to a certain extent the point of view 
of the Bar Association also. 

CHAIRMAN: Yes; we follow. 

SHRI SHRI CHAND GOYAL: 
want to ask one general question. 
The object of this piece of legisla
tion was to avoid delay and make 
the administration of justice less ex
pensive. How far do you think this 
amending measure is likely to achieve 
that objective? 

WITNESS: This amending measure 
will to a very great extent -achieve 
the underlying object of minimising 
the duration of the proceedings in 

civil courts and it is from this aspect 
that we considered the proposed 
amendments and we found that to a 
very great extent this could achieve 
the objective we have .in view. 

SHRI SHRI CHAND GOYAL: One 
more question and that is with re
gard to section 25. Now one has to 
file an affidavit in support of the 
contentions in the applications but 
the same treatment is not being given 
to the Advocate-General So we 
want an addition · in this that it 
should be necessary even for the 
Advocate-General to support the ap
plication by means of an affidavit. 
'Wiiat have you to say on this? 

WITNESS: The position of an 
Advocate-General as the higest Law 



Officer of a State is ""''·y different. 
lie may not be in a position to get 
.hold of any person who can swear to 
.an affidavit from peronal knowledge. 

SHRI SHRI CHAND GO,YAL: The 
departmental Head. 

WITNESS: All that a departmental 
Head may be able to do is to verify 
an affidavit. It will not advance the 
-case any further. 

SHRI SYED AH~/lED: Is it not 
possible to say that neither the Advo
t:ate-General no the parties should be 
required to file affidavits? 

WITNESS:· An exception may be 
.made. 

SHRI SYED AHMED: What is an 
.affidavit? I give an application and 
I am required to file an affidavit in 
suport of the application. That affi
-davit means that I simply assert that 
whatever is stated in the application 
is correct. Suppose the requirement 
of affidavit is done away with alt<;>-'" 
;gether? 

WITNESS: So far as the application 
of a private party is concerned, it 
must be accompanied by an affida
vit. He must take the consequences; 
he must be prepared to substantiate 
the allegations by means of an affi
davit. The filing of an affidavit casts 
a certain responsibility on a person 
of which he is doubtless aware. 

SHRI SYED AHMED: In your long 
~xperience-and I think you have a 
very long experience in courts-has 
anybody been prosecuted for filing a 
false affidavit? 

WITNESS: Yes; there h:\ve been 
cases and people have been hauled 
up. 

SHRI SYED AHMED: They have 
been? 

WITNESS: Yes. 

SHRI SYED AHMED: Not to my 
knowledge at least. 
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WITNESS: It it like this. If a false 
affidavit is filed at the time of dispos
ing of the case in the judgement it
self according to the provisions of 
the Criminal Procedure Code the 
Judge comes to the conclusion that 
the affidavit is false and the person 
who has sworn to that affidavit should 
be proceeded against for perjury. He 
has to make that observation in the 
judgment itself. It is only then that 
the person may be prosecuted. There 
are a few cases but it is not a fact 
that there are no cases where p<orsons 
have been prosecuted for failing fake 
application. At all events the per
son wha files an affidavit is also 
aware of the consequences of filing a 
.false affidavit • 

SHRI SYED AHMED: My question 
was so for as the merits are concern
ed· would it make any difference !f 
these affidavits are not required t() 
be filed? 

WITNESS: In the case of a private 
individual asking for the transfer of 
a case the filing of an affidavit should 
be made obligatory ·because that gives 
·a sence of responsibility to the person 
who moves for the transfer of a case. 

SHRI P. C. MITRA:· May I draw 
' your attention to page 3 of the com
ments? Proposed Rule 32, sub-rule 
(3) & (4)---''.i.'he ·Committee is not in 
favour. of ·reducing the· period from 
one year to six months as well as 
from six months to three months, 

. because the :suggested reduction 
may have the effect of helping 
dishonest jud~nt debtor. · If no 

· application is made within the period, 
then also the reduction is proposed. 
Our proposal is to reduce the period 

· from six months to three months and 
from one year to six months. Your 

. point is that it helps the judgment
. debtor. I find it goes against him. 
Where it could not be sold within 
one year, now it is proposed to be 
sold after ·six months. At the same 

. time, if no application is made within 
one year ·for sale then it should be 
reduced to six months. 

WITNESS: Please read Rule 31 
first. Where any .attachment under 



sub-rule (1) has remained in force 
for six months, you want to make it 
three months. If the judgment-debtor 
has not obeyed the decree and the 
decree-holder has applied to have 
the attached property sold, such pro
perty may be sold and out of the pro
ceeds the court may award the decree
holder in case where an amount has 
been flxed by the court to be paid as 
an alternative to delivery of property. 

SHRI P. C. MITRA: It goes against 
the judgment-debtor. 

WITNESS: I agrre with you. 

SHRI P. C. MITRA: Similarly, in
stead of one year the period is six 
months. 

WITNESS: Now, so far as Rule 31 
is concerned, I am inclined to agree 
with you that the reduction of the 
period from six months to three 
months will not be in favour of or 
for the benefit of the judgment
debtor. But in sub-rule (3) of Tiule 
32 it will give an advantage to the 

· judgment-debtor. Where any attach
ment under sub-rule (1) or sub-rule 
(2) as remained in force for one year, 
if The judgment-debtor has not obey
ed the decree and the decree-holder 
has applied to have _ the attached
property sold, such property may be 
sold. 

SHRI P. C. MITRA: When the 
attachment has remained for one 'Year, 
instead of six months, if the judg
ment-debtor has not obeyed the 
decree, then also it goes against the 
judgment-debtor. How is it in favour 
of the judgment-deotor? Now it can 
be sold after one year. It is proposed 
that it should be reduced from one 
year to six months. If you can prove 
that it goes against the judgment
debtor, I may accept it, but whe~ you 
say that it is in favour of the JU.dg
ment-debtor, it actually goes agamst 
the judgment-debtor. 

WITNESS: On examining it more 
closely, I think that due to some mis
"Qnderstanding the revision of the 
original period has been recommend
ed. Otherwise, reducing the period 

from six months to three months and 
from one year to six months will 
shorten the duration of the period of 
execution of the decree arid accelerate 
the proceedings in a co~t of law. I 
agree. It will undoubtedly help in the 
expeditious disposal of execution 
cases. 

SHRI P. C. MITRA: That is the 
object of the Bill. 

WITNESS: Yes, I agree with you. 
Due to some misunderstanding this 
recommendation was made. 

SHRI SHRI CHAND GOYAL: The 
hon. witness was not very audible and 
it was not clear as to what he said in 
reply to Mr. Mitra's question. 

SHRI P. C. MITRA: He accepts it 
and concedes that some misunder
standing has been there. 

SHRI SHRI CHAND GOYAL: The 
period has been reduced from six 
months to three months and from one 
year to six months. To that extent 
the amendment is desirable. 

WITNESS: The question put to me 
was th?t the retention of the original 
period of one year and six months was 
not conducive to expeditious disposa! 
of execution proceedings. That is 
why the period i::; being reduced. On 
a closer examination of Rules 31 and 
32 of Order 21, Civil Procedure Code, 
I find that the reduction from one 
year to six months and from six 
months to three months will help a 
speedier disposal of execution ca::es. 

SHRI SHRI CHAND GOYAL: Is 
the amendment in order? 

WITNESS: Yes. 

CHAIRMAN: The Committee and I 
are grateful to you for giving evi
dence. We hope your comments and' 
elucidation will help us. 

WITNESS: I thank you very much 
for giving me an opportunit'y to come 
before you. I owed it as a duty tO' 
come and make my submissions before 
the Committee. After all we have 



a common object In view, namely, to 
avoid laws delays, and to do evecy
thing possible to avoid laws delays. 
Thank you. 

(The witness then withdrew) 

(The witness Syed Ali Zaheer was 
called in). 

CHAIRMAN: Gentlemen, I have 
great pleasure in introducing to you 
Syed Ali Zaheer, an eminent advocate 
of the Lucknow Bar, and ex-Law 
Minister of the U.P. Government. He 
has come to appear before U:3 at my 
special request, and I am grateful to 
him for it. I hope he will give us his 
opinion on the various clauses of the 
Bill. Since we have received no 
memorandum from him previous to 
his appearance here, I would like him 
to express his views on the various 
clauses, which he considers proper. 
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WITNESS: I am thankful to you foc' 
asking me to come. I am sorry, al
though I got the letter quite a long 
time ago asking me to submit a memo
randum, unfortunately I did not have 
time, and there were no arrangements 
for making a study of the Code, 
which should be done. M'y position 
is, although I had received your note 
and the amending Bill, it was a kind 
of matter which required the study 
of the Civil Procedure Code and then 
going through each amendment which 
is being proposed and give opinion on 
that. Unfortunately, I did not have 
time for all that elaborate work 
which I could devote to this and that 
is why I had no intention of appear
ing before you as witness. But 'Your 
Chairman who happens to be a very 
old friend of mine and who also comes 
from Lucknow, he said that I should 
come and express my views on any 
questions which bon. Members would 
like to put to me. It is true that I am 
by and large a civil court practitioner 
and I have been in touch with the 
CPC professionall'Y as well as--for 
about 13 or 14 years-when I have 
been in the UP Cabinet as Minister of 

Law. You know all these things and 
they are matters which come up 
before us either as lawyer or as Min
ister on particular occasions. The 
particular questions which are before 
us, we deal with them according to 
situation and the general circum
stances. So, I cannot make any very 
wide observations about the details of 
all the amendments proposed. I have 
gone through the sections part, but 
not the rules part because that is the 
larger portion, and an'Y questions 
which the Members may like to ask 
me, I am· ready here to answer. 
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CHAIRMAN: A proviso has been 
added to the existing law whereby it 
is feared that there may be some res
triction put on the part o! the High 
Court. 
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It is not very explicit as to what is 
the main purpose of this amendment. 
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:ci .roirr : ~ 'W1TCfT ~ =qft ~ ~ 
~ ~~ ~ srrfcr\iff if 1 . 
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WITNESS: I agree with that view. 
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SHRI SYED AHMED: Not in the 
Act, in the rules. With all this time 
to reconcile the rules remained model 
in spite of interpretation from the 
High Courts. Now these have got no 
value whatsoever. The High Court 
rules are model rules.· Even our High 
Courts have power to make rules 
which they want to change. 

WITNESS: Though there were cer
tain model rules which were embodied 
in the Civil Procedure Code, the 

High Courts, according to exigencies 
of situation kept on changing. Now 
you want to place before the country 
another set of model rules, modified, 
which will reflect the line of thought 
of Parliament, and yet they will have 
the power to modify these rules ac
cording to their own situation. 

SHRI SYED AHMED: At least you 
have uniformit'y in all the High 
Courts. I will draw your attention to 
section 122. This change is unneces
sary till the High Court has the power 
to change the rules. 

WITNESS: That has alw•ays been 
there. 

CHAIRMAN: What is your question 
to the witness? 

SHRI SYED AHMED: I was saying 
that this amendment of the first Sche
dule was unneceJsary in view of the 
powers of the High Courts. 

WITNESS : That may be so but. as 
I told you, 

~ m ~ J;ITq' q~ Cfi1: ~ ~ 1 it ~T 
~ ?t ~ ~ ij- « ~C! ~ ~h: -m
~ ~ ifiW f'li ~:>J ~ l1mf ~~ ~ 
if ~ ~ 'fir GfCIT furr ~ f'li ... 

This is the line on which we would 
like the procedure to go on._ This is 
the line on which we would like the 
procedure to remain in the courts 
subordinate to the High Courts as 
well as in the High Courts themselves 
in civil matters. Now it is ~rfectly 
open to you to change those model 
rules if you ihink th'at some of them 
need certain changes at this stage. 
That is all. But that power will re
main; there is no question of affect
ing or taking away that power of the 
High Courts. In some cases, probably 
because of what you have done, the 
model rules have been modified by 
certain High Courts. You have seen 
that modification and you think that 
it is a better improvement on the old 
rules and you have embodied them in 
your own amendment ·so that t-he 



other courts also, where those rules 
may not be in force to day, may also 
follow. There is. nothin~ wrong iri 
your attempt to modify the. Schedule 
and to introduce rules which you 
think '!Ire according to modem condi
tions and which they should do. 

CHAIRMAN: There" is. 'a; fear in 
the minds of some people that if this 
rule-making power is allowed to the 
High Courts. the changes which are 
being In'ade in the Act with a vie~ 
to do away with certain things will 
again crop up, that because. the High 
Courts have got the power to make 
rules, they will make the rules again, 
Th'at is the fear o'f some. 

WITNESS: Of course they will. 
The whole purpose of your retaining 
Section 122 is because you cannot 
foresoze or anticipa~e; all possible con
ditions which may arise in diffe~ent 
High Courts. For example, th~ situa~ 
tion in Bengal may be one and tl~e~ 
the High Court may like to make cer~ 
tain modifications. The situation in, 
Bombay m'ay be different. · 

CHAIRMAN: That is true, 

WITNESS: So these are things 
which have to be kept elastic because 
they are rules of procedure, th~y ar~ 
not substantive law. These rules of 
procedure therefore should remain 
elastic to make room ·for possible 
changes a.> and when 1vund necessa~y. 
But at the same time it is perfec-tly 
open to Parliament as the highest 
legislative body to make certain model 
laws. In most of the High Courts you 
will find that there have been certai.ri 
modi_fications made but not. a com.plet~ 
overhaul, No High Court has. under.:. 
taken that complete overhaul though 
taken that complete overhaul though 
will remain the basis on which most 
of the Higf!. Courts. will. be wprking iq 
fu~~ • .. - . 
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SHRI SYED AHMED: I want to 
know from you whaf has been your 
exP'=rience of· the law's · delays·' in 
court.i. 

456R8-16. 

WITNESS: De_lays in the High 
Court or. subordinate courts? · 

SHRI _SY~D AHMED:. All courts .. 
Presently I ani. m)"self c::Oncerned with. 
a pending case since 193(), and a decree 
has not been .pa,ssed. . ·Tb,e ,- c,ase has_. 
gone. to the Hig!l Court, s~v~ra1 times, 
but 1t is the court of the AdditionaL 
District Judge which has· ~ot"j~risdic-
tion in this case. There ~re si:weraf 
other cases which have been pending 
for more_ than. twenty years to my 
knowledge. As Minister: in_ Charge of, 
the administration of law your con
cer~ I, t11ke it, was to see: as. tq what 
dev1ces ~an be provided. in order to 
eliminate· delay. How d<>c yqu thin~' 
~is can be done?. 

WITNESS: Well, you know I had 
been very 'closely connected· with this 
question because Allahabad · High 
Court is one of those High · Courts 
which has got 'the iargesf nurpber of" 
arrears in the country. 'It' has got the 
largest number; there .. is no doubt, Of 
course our State is the most populous 
State too but it is 'also- a ·fact th'l!.t' we 
have gone ·on increasing' the ziiimber 
of Judges. In spite of that 'the arrears 
have been almost· constantly- increas
ing. Instead of going down by reason 
of. the increase rn . the . number ' -of 
judges, the arrears have increased al
most equally as the number of jud
ges has grown there: · :My difficulty 
has been that the Righ Court, being 
the highest court of justice they want 
no interference from anybody - ·else, 
however much you may like to make 
•any rules or anything. · Once a High 
Court judge has. been appointed, he 
-works according to ·his owli fancy. and 
just as he likes, and he :feels that he 
is above everything else. He does not 
want even ·advice from us.· ·For 
example, occasionally we try to cut 
d'own some holidays-they have got 
more holidays than. the other sections 
of the people. BUt they refuse' to cut 
them· Clown. ··So i~ tbe 'amount of work . 
which they· do. They always aay that 
it ·is' not 1 their business. to worJi at 
home, the work of Writin~·jud'gments 



or doing some other work. They say 
that they will do all the work during 
only the court hours. They do not 
work on Saturday, and so on. So, all 
these reasons combine to make the 
justice delayed as far as the High 
Courts \:Ire concerned, and there per
haps the quality of the judges or 
something like that may also have 
gone down. 

SHRI SYED AHMED: You are safe 
here; it has gone down. 

· WITNESS: Partly that may be 
responsible because I have known 
periods in my own couri. I have 
been practising for a pretty long span 
in the High Court at Lucknow since 
1922 and I have seen many changes 
there. There have been periods when 
the cases have been disposed of 
-quickly, practically brought up to 
date. And then bec:i\use of changes 
in the person of the judges arrears 
again started •ammumulating and 
after a few years the same position 
has come back-that sort of thing. 
So it is a very very complicated ques
tion. There is not one reason or two 
reasons or a few reasons which can 
be given, and I wish you c'an say that 
you will be able to clear all the 
arrears. As an example I will tell 
you that in Allahabad there are no 
less than about 65,000 cases in arrears, 
\lnd when I say arrears, it means they 
are more than three years old. In the 
cah:!gories o'f more than three years 
but up to ten years, twelve years and 
fifteen years there may be one or two 
cases. There may be cases even 
longer than that. So this is the whole 
position. Now we tried this method 
that let there be classified C'ases. For 
example, in one thousand appeals 
they have got the same question of 
law. There may be a number of ap
peals where the parties are very large 
and some of them have died. There 
tare a number of cases where the 
parties no longer exist, zamindari title 
cases, the property has disappeared, 
only a few bonds remain. If the cases 
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come up for hearing the parties may 
make compromises. ' So we tried to 
persuade the High Court: let or.e 
officer whom we are ready to give 
from our Government go through •and 
examine all the cases and at least do 
this. Let him take out all the cases 
in which the question of law involved 
is the same. There must be at least 
about 100 or 200 cases of the same 
type; let him collect them together 
and put them up for hearing so that 
when you dispose of one case you 
dispose of •a whole batch of similar 
cases. But everything we tried to do 
somehow did not produce any impres
sion. 

CHAIRMAN: That method did not 
work at all? 

WITNESS: No; it did not work be
cause the officer l't·hom we sent in
stead of doing the job he was intended 
to do was given some other job en
tirely ditrerent. He was making ti1e 
court list and attending to just da'y to 
day work as suggested by the Jud;es 
or the Registrar. He just became one 
o"f the Assistants of the Registrar 
there \:lnd started doing that work. 

SHRI SYED AHMED: What Syed 
Ali Zaheer means is the speed of the 
disposal of the cases is a matter of 
personal convenience of the Judges. 

WITNESS: That is right. :r..Iuch 
depends upon the personality of t:1e 
Judges. 

DR. B. N. ANTANI: \Vith regard to 
the proposed repeal of section 80, this 
section which requires 60 days' notice 
to be allowed to Government servants 
prior to filing of the suit has been 
a controversi'al section. The Law 
Commission has eventu•ally recom
mended its repeal. There are two 
schools of thought, one which says 
that the section should be retained sub
ject to certain restrictions while the 
other says that it should be done away 
with. Would you not in the interests 
of justice advocate complete repeal of 
the section? 



WITNESS: I have already answer
ed that question; it wa5 asked in the 
very beginning 'and I said that I quite 
agree that it is a kind of anachronism 
and it should go. 

DR. B. N. ANTANI: Without any 
reservation? 

WITNESS: No reservation at all. 

SHRI SHRI CHAND GOYAL: Two 
points of view have been placed be
fore the Committee regarding the 
object of the Bill being achieved. One 
point of view was that this only touch
ed the fringe of the problem and our 
objective, namely, curtailing the leg•al 
expenses as well as the delay, can be 
achieved only partially, there will be 
only a limited success. The other 
point of view is we would be able to 
do it to a considerable extent. Are 
you in a position to say how far this 
Bill has been successful in achieving 
this objective of curtailing expenses 
and del•ays? 

WITNESS: It ·is a very difficul~.· 
question to answer. It all depends. 
No doubt, an attempt has been made. 
In my State we have made several 
attempts so that the cases may be dis
posed of quickly and expenses may 
be reduced but somehow or other the 
problem has continued. It has got so 
many different facets and implications 
that it cannot be solved. Let us go 
on making attempts like this. This 
is a good attempt and I see your ob
ject is to make it simpler, more ex
peditious and less expensive but how 
far this will achieve that object, it 
is difficult to foretell. If you refer 
to any specific amendment perhaps I 
can answer otherwise I think it is 
difficult to say offhand what the 
general effect of the amendments will 
be. 

SHRI SHRI CHAND GOYAL: There 
is another problem. Sometimes the 
Judges after hearing the arguments do 
not dictate the judgments. Some 
Judges have been retired without 
dictating the judgments. Some Judges 
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hear arguments twice or thrice because 
they forget. So do you think it would 
be desirable to incorporate some pro
vision that after the conclusion of 
the arguments the Judge5 are made to 
write the judgment so that the l'awyers 
have not to argue the cases over and 
over again and so that the Judges do 
not retire without writing the judg
ments? 

WITNESS: I may tell you that that 
is one way. You can provide that 
the judgments should be given within 
so many. days after the arguments or 
something like that. Wll'at I was try
ing to inifi~te was to introduce written 
arguments just· as they have in the 
Supreme Court. In the Supreme 
Court the case is presented in writing 
bzfore the Court and then it is re
plied by the other side in writing. 
After this exchange between the two 
lawyers the case is put up 'for hearing 
and there it is confined to the points 
which they have raised in their note 
or memorandum. In so· many ways 
it is a useful system and I c'an· tell you 
that in the Allahabad High Court 
where I wanted to introduce this- sys
tem there was unanimous opposition 
by the Judges as well as by the _law
yers. Nobody liked this kind of thing 
there because you know in argument 
the time taken is unlimited but under 
this 5ystem the Judge could say this 
point has been raised and this point 
has been replied to. The Judge would 
come prep•ared with the case after 
reading both sides of the case, and he 
could deal with it quickly. This sys
tem is prevalent in America and other 
countries but unfortunately here we 
cannot introduce this system unless 
th lawyers and the Judges agree to 
th:t but they have not taken to it. 

SHRI SHRI CHAND GOYAL: In 
Supreme Court this is not the general 
practice; maybe in exceptional cases 
they 'are doing this. They do . not 
generally entertain written. arguments 
in the Supreme Court as far as I 
know. 



WITNESS: Almost in all the ap
peals there are written arguments 
submitted. But it is not called 'argu
ments; it is called statement of facts 
wh:ch is submitted by the appellant, 
then replied· to by the respondent 
and then there is rejoinder by the 
appellant agaia. This sort of thing 
will solve the difficulty of judgments 
nOf being written immediately after 
the arguments are over. 

SHRI SHRr CHAND' GOYAL: . I do 
not think this happens in the Supreme 
Court. 

·wiTNESS: Yes, yes. What I am 
suggesting is, if this is done, probably 
there will not be so much delay. 
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SHRI SHRI CHAND' GOYAL: My 
last question. Supposing a judgment 
debtor does not dich•arge his liability, 
joes not make payment of' the decree 
J.mount. Then according to you 
should there be a provision to send 
him to civil prison or should there not 
be such a: provision ;but it should only 
be confined to attachment of property 
and so on? 

WITNESS: In practice there are 
not many judgment debtors who are 
sent to prison because the appellant 
has to support him. Apart from every 
other reason, he just does not want to 
throw away good money after bad 
money. But you can keep it as a 
deterrent; there is no harm in that. 
In practice hardly any credit or does 
jt, unless he is a very determined 
type of creditor who wants to send 
'him to jail. Otherwise they do not 
worry themselves teo send him to jail. 

' CHAIRMAN: Do you not think that 
the fear of jail makes the man pay up 
his dues? 

WITNESS': Possibly 'Yes'. It i'> 
better to keep that provision, although 
it does not operate in actual practice. 

SHRI J. M. IMAM: It has been 
admitted that the arrears o·f case~ 

· pending in High Courts are very 
large. Particularly in the Allahabad 
High Ccourt, I think thousands of cases 
are pendinl for years together. 

WITNESS: I have not been able to 
follow the question. 

SHRI J. M: IMAM: It goes on un
supervise~ and unchecked. Can you 
suggest some provision, some method 
by which the Judges should be ans
werable at least to the President d 
India. They may send their statis
tics regarding the disposal of cases to 
the President. 

WITNESS: I believe an attempt hai 
been made, but through the Chief Jus
tice, mind you, not directly. Neither 
the Pre&ident of India, nor the G~.v
ernor, nor the Government have the 
right to ask a Judge about his work. 
It can only be done through the Chief 
Justices of the various High Courts. 

SHRI J. M. IMAM: They are aP
pointed by the President of India and 
they are answerable to him, though 
nc1 to the Government. The President 
may take such action as he deemJ fit 
against any Judge, if he is not func
tioning properly. 

WITh'"ESS: I doubt very much whe
ther. they will accept this. 

SHRI J. M. IMAM: It is not a ques
tiOn of their accepting it. At least we 
must make some provision in this re
gard. 

WITNESS/: This is no part O·f your 
Bill. It is quite a separate matter. 
It is a matter of administration. If 
you can do it, so far so good. 

SHRI J. M. IMAM: Another ques
tion is this. During the year ti1e 
Judges enjoy a number of holidays. I 
think every year they have a three
months' holiday at a stretch. 

WITNESS: I think it has been re
duced now to two months in the 
Supreme Court and probably six 
months in the High Courts. They are 
not ready to reduce it any further. 

SHRI J. M. IMAM: I think when 
all tha Government ~ offices . work 
throughout the year there must be 
some provision by which the Judges 



also work and do not have the pri
vilege of enjoying more holidays than 
the Government officers. That is also 
one way cf reducing the arrears of 
work. 

WITNESS: You can try it. There 
are so many possible methods which 
can be tried. How far you .succeed is 
a different matter. 

SHRI J. M. IMAM: The Law Com
mission has reported that in the Alla
habad High Court there are fifty 
thousand cases pending. 

WITNESS: Over 65,000 when I was 
in the Ministry. It must have gone 
up now. 
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SHRI J. M. IMAM: When the cases 
arc not disposed of quickly, there is 
denial of justice. Justice delayed is 
justice denied. That means so much 
o! cost to the litigants, so much of 
expense to them. When compa=ed to 
other countries, the delay in our coun
try is enormous. 

•• WITNESS: We have to find soine 
s0lution and I agree with you, but I 
am afraid it cannot be within the four 
corners of the Civil Procedure Ce-de. 

SHRI J. M. IMAM: Again, one more 
question. Delay· may occur in three 
stages. There is pre-trial delay, i. e., 
delay before the issues are framed. 
Then, there is delay during the trial of 
c~ses. The third stage of delay is 
after the trial. These three contribute 
enormously to the delay in disposing 
c,f cases. How to minimise th~ delay 
in this regard? Can you kindly favcur 
us with some suggestions? For exam
ple, in the lower courts before a case 
is taken up years and years are wast
ed and cases are not taken up. Even 
during the trial a good deal of time is 
t~ken up before the case is disposed 
of. After the judgment is given, of 
ccurse, the High Courts take their C·Wn 
time. So, all these cases accumulate. 
I think delay will defeat the purpose 
cf justice. At each stage how can we 
minimise the delay? Have you any 
t>uggestions to make! The Committee 
will be benefited. 

WITNESS: So far as the stage before 
the framing of issues is concerned, 
the delay occurs because of the ser
vice of summons. They try to evade 
the service of summons. Then, after 
the issues have been framed, c..f 
ccurse, sometimes both the parties are 
interested, because they are not ready 
with their evidence. They want post
ponement and th{)ir lawyers want post
ponement and things like that. Later 
on it happens that one party is deter
mined to go ahead with the case and 
the other party tries to invent some 
excuse.s for delay. It depends on 
variou~ things and various cases. 
Different kinds of excuses are given 
·Under different conditions. No, one 
general rule can be laid down, nor is 
there any common cause which you 
can point out saying that this .is the 
rtason why these cases have been de
layed. . If you look into each case, you 
will find different reasons. 

SHRI J. M. IMAM: I think you must 
have followed the procedure in other 
countries, for example the practice in 
the UK. How does our procedure 
compare with the procedure in other 
countries? 

WITNESS: I do not know, but there 
may be something in the nature cf 
our people. We are much more fond 
of litigation than people in other coun
tries. That is my, impression, after so 
many years of experience. In other 
countries if the court comes to a de
cision a~d it is a fair decision, it is 
accepted ·bY them. They do not go 
in appeal frorn one court to another. 
They are satisfied. Here somehow or 
other our pecople are not satisfied. 
They take it as a point of honour. In 
other countries if some impartial t:er
son has disposed of the case, they go 
by it. Here it is a question of honour, 
whether the person has won or lost. 
Unfortunately it leads to a spirit of 
prolonged litigation. 

There is one other matter which I 
would like to mention and it relates to 
substituted service. You have said it, 
probably I d~ no k.now what i~ the 
intention: If a postman returns a 



registered letter marked 'refused' then 
the service should be presumed. 

CHAIRMAN: H is simultaneous 
service, both by post a!! well as in 
person. 

WITNESS: Suppc•se there is no per
sonal service. Then, the postman has 
returned it after wrltin~ the word 
'refused'. It is with the Amin. Is it 
to be presll'ffied that the summons 
have been served? Is it the idea that 
it should be presumed to be enough 
and it is deemed to have been served? 

CHAIRMAN: Whichever service is 
given will be accepted by the court 
and the case will proceed accordingly. 
Instead of the summons coming Lac1>: 
and then issuing the substituted ser-

-vice, all that process has been mini
mised. It will be done simultaneously. 
The summons will be sent both by 
post and sent by the ordinary process. 

WITNESS: I am asking quite a 
different question. There is a conflict 
of decisions by different High Courti. 
There are certain recent cases where 
it has been held that if the postman 
writes 'refused' on the envelo_pe and 
if it goes back to the court, then in 
that case that entry would be deemed 
to be an official act and it wc·uld be 
presumed that the SUill'lnons were 
served. It was refused by the deten
ciant and, therefore, it was sufficient 
service. Another set of rulings given 
say that the postman must be pro
duced before the court to prove him 
writing on the envelope and that the 
man concerned has actually refused 
to accept it. It is not because of some 
other extraneous reason or somehow 
he got annoyed or anything else like 
that. The second thing they say is 
that by writing "refused'' it does not 
mean that the defendant is attributed 
with the knowledge as to what is con
tained in the envelope. It may con
t:..in a notice of that case or a third 
cc.se or any other matter or just a 
demand for money. But the more fact 
o.f writing refusal on a registered 
letter, accCTding to your present 
amendment it !'nould be deemed 1'> be 
sutn.cient servhoe. I think it is :rather 
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taking the law too far. It should not 
be like that. But there should be 
some safeguard that refusal must b<;! 
proved, that it was actually refused 
knowing that this was the notice ia 
such and such case .;md the defendant 
refused to take it. It was not there 
before. You have introduced it for the 
first time. You have just accepted 
one set of law which lays down that 
this refusel is enough. It is an official 
act. You know the calibre of our 
postmen, how they may be made to 
write "refused". This I think needs 
reconsideration. 

CHAIRMAN: What would you sug
g::st? 

WITNESS: I suggest on this pcint 
that it may remain just c.s :t wa..> 
before. Subject to the proof it will 
depend on each particular case on t:1e 
Court . . • 

CHAIRMAN: Courts have examined 
it. 

WITNESS: Where it is challenged, 
the man denies that he received, th::!t 
he refused the letter, in that case it 
should be proved knowing that this is 
a notice for such and such a case. 
'Ihat is the present law. It must be 
proved for each particular case as to 
whether the refusal was because of 
the defendant having actually refust:d 
or because of some other extraneous 
reason c·r the post:..nan was made to 
write "refused" without actually tak
inf the trouble of serving it. 

CHAIP~1AN: Your fear is that t:1e 
postman may make the remark with
out actually having served on him, 
ar:.d. therefore that should be S'lf~

guarded. 

WITNESS: That is right. 

CHAIRMAN: On a perusal cf the 
amendments which have been made 
in the Bill and realising the fact that 
the Law Commission has suggeste:i 
these amendments with the idea the:t 
the delay of litigation should be re
duced as also the cost which is more 
or less consequent upon the length cf 
time for which it :oe11 on, do you· 



t:t-Jnk that the amendments suggested 
wjJI achieve the object of the Bill, that 
ili, reducing the time and cost of liti
gation? 

WITNESS: I am afraid I am not 
n ry optimi!tic. 

CHAIRMAN: You are not sure. I 
a~k this particularly because one cf 
the Judges of the Allahabad Hi,;h 
Ccurt in his ccmrnents on the Bill has 
remarked that the amendments would 
not serve the purpose of securing ex
t:editious di!posal. He ha! not otferP.d 
c.ny ideas of his own as to w:tat 
i<hould be done to achieve that objctt. 
'\\'hat is your genera} view? 

WITNESS: Personally I do na-: 
think it will have much effect on the 
expeditioos disposal of cases or re
duction of cost. 

CHAIRMAN: Then the labour of 
ti~t' Committee will go wasted if the 
oLject is not achieved. Thank! you 
v~ry much. l·· f 

(The witness then withdrew.) 

(The witness SHRI N. S. DAS BAHL 
. was called in) 

CHAIRMAN: Gentlemen, the Wit
ness before us now is Mr. N. S. Das 
Bahl, Advocate, Supreme Court. He 
has already sent in his comments 
which had been circutated to you. He 
is now before us. Ma'y I ask you, Mr. 
Bahl, if you would like to add any
thing more to your cumments? 

WITNESS: I have already submit
ted -a written memorandum . 

CHAIRMAN: It will be better if 
:you let us know: what further addi
tions 'you want to make to your com
ments now. 

WITNESS: I have dealt with the 
provisions of the proposed amending 
Bill, and I have given my comments 
against each provision. ·rr you like, 
1 can read that. 
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CHAIRMAN: . Kindly deal with 
those points so that all the Members 
may know as to what you have to 
say; for the benefit of all the Mem
bers you can kindly read it. Read 
out your points. 

WITNESS: May I read out the 
entire memoran<;lam or only the re
levant points? 

SHRI SHRI CHAND GOYAL: You 
just give the gist, instead of reading. 
the whole thing. 

CHAIRMAN: Instead of reading 
the WQole thing, you can explain your 
points .. 

WITNESS: In clause 3, what you 
have proposed is to omit 'the Indian 
Civil Service' and replace it by 'an 
All-India Servcie'. I am afraid, in 
the absence of any definition of 'an 
All-India Service' in the General 
Clauses Act, difficult'y will arise so 
long as the· Service continues. So, 
in my humble opinion, 'the Indian 
Civil Service' should also continue 
along with 'an AU-India Service' be
cause so long as these personnel con
tinue, the diffic1,.11ty will arise when
ever there is any chance of inter
preting it. 

In clause 8, you have said, "for the 
words 'excluding an appeal', the 
words 'excluding an appeal or a re
vision' shall be substituted." My sub
mission is this-in these proceedings, 
wh'y not revision proceedings? Why 
not this compensatory clause in res
pect of revision and appeal? Pre
viously the compensation was not al
lowed in the case, of appeals, in this 
compensatory· clause in respect of 
false or vexatious claims. 

You have said 'excluding an appeal 
or a revision'. It should also be in 
the case. of appeal and revision. Re
vision has . also been excluded. It 
should be uniform in the proceedings 
whenever the question· of compensa- . 
tion regarding falie and vexatioua 
claims comes up. Previot:sly, the 
C'ompens8tory clause was 'llllowe-d in 
the e'tecution proceedings excludin" . 



an appeal Now, the words 'revision' 
also has been ·added, excluded from 
this purview. This · shouLd also be 
allowed in appeal and revision pro
ceedings. 

SHRI P. C. MITRA: It is provided 
there-"excluding an appeal"-in 
8(a). 

WITNESS: I mean to say that 'ex
cluding an appeal' should be omitted. 
That will be a salutary check on false 
and vexatious claims. 

SHRI P. C. MITRA: What is the 
argument given out by you? 
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WITNESS: The argument is, firstly, 
sometimes parties are added at the 
stage of appeal a nd there may be . 
false and vexatious claims or amend
ment of !he plaints arc sometimes al
lowed at the appeal stage. In order 
to check that and to avoid that situa
tion, if there is any false or vexatious 
claim detected or added J.n the appeal 
by way of amendments, it may be 
discouraged. 

SHRI P. C. MITRA: Do you mean 
to sa'y that all these false and vexa
tious claims will be prohibited in ap
peal also, that no false or vexatious 
claims will be put? 

WITNESS: Yes. 

SHRI P. C. MITRA: In a:a appeal, 
a person can put a false or vexatious 
claim. You want that to be pre
vented? 

WITNESS: The claim will remain 
the same. But it is also possible that 
false or vexatious claim may be detec
ted in appeal or revision. 

SHRI P. C. MITRA: 'Excluding an 
appeal'-you mean to say that it 
should be omitted so that no person 
whether in appeal or other proceed
ings can make any false or vexatious 
claim of defence.? That is your 
point? 

WITNESS: Yes, Sir. 

SHRI P. C. MITRA: Is it not possi
ble to incorporate in a revision any 

false claim? That is why this has 
been made? 

WITNESS: I have to submit that 
there is a chance of parties being ad
ded at the appeal stage and even the 
false on vexatious claim may be de
tected during appeal or revision. 

In sub-clause (iv) of clause 12 you 
have taken ~way certain powers:-

"N othing in this section shall be 
deemed to confer on the court to 

which a decree is sent for execu
tion any of the following powers. 

namely:-

(a) power to order execution at 
the il'lstance of the transferee of 
a decree; 

(b) in the case of a decree pas
sed against a firm, power to grant 
the leave to execute such det:
ree against any person other 
tha!'. such l! ~~.r~qn, ~~ i!i referred 
to in clause (b) or clause (c) of 
sub-rule (1) of Rule 50 of Order 
XXI." 

What I have to- submit is that this 
sub-clause (iv) takes away general 
powers vested in section 42 to the 
transferee court. It will delay execu
tion. These powers which have been 
vested to the transferee court are be
ing taken away i.e., all the questions 
arising between the period shall be 
decided by the court which is execut
ing the decree. 

THE CHAIRMAN: Am I to under
stand that you are opposed to sub
clauses (a) and (b) of clause 4? 

WITNESS: Yes, Sir. This will cur
tail the powers of the executing court. 

THE CHAIRMAN: What will be 
the effect if sub-clauses (a) and (b) 
are allowed to stand? 

WITNESS: Then, the matter will 
have to be referred to the original 
court which transfers the decree. It 
means prolonging the litigation. 

THE CHAIRMAN: What is your 
reaction i.o clc.us~ 13, section -ii \Y!'.i::h 



relates to the application of section 11 
to imiher proceedings in the execu
tion proceedings also? 

WITNESS: It is a good provision, 
but please see section 141 of the 
C.P.C. The explanation are already 
covered by explanation to section 47. 
1, Order XXI, Rule 58. And, there
fore, it is redundant. Like section 
80, it is discriminatory when it is pro
posed that three months time must 
elapse before the decree is executed 
against the Government. This will 
happen only when an application is 
put in by the counsel that time may 
be extended in the case of the Gov
ernment. Then it will be extended. 

SHRI P. C. MITRA: You. should 
not grudge three months. 

WITNESS: Th.e Government should 
not discriminate between a citizen and 
a citizen. When the two-month period 
of section 80 C.P.C. has been retained, 
there is no justification in retaining 
these three months. The time of 
three months coming under sub-;s,t~c
tion (iii) of section 82 should be omit
ted. Then the question of extension 
of time would not arise. · 

CHAIRMAN: In your earlier 
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comments which are before me, you 
have attacked the system of the 
courts. But you have made no posi
tive suggestions as to what should 
be done to do away with those diffi
culties. According to the Law Com
mission the changes which are suggest
ed are with a view to minimising 
delays and cut costs. 

WITNESS: According to the 
Fourteenth Report of the Law 
Commission the period which 
they have prescribed for the 
trial court is one year. For the dis
trict court below it is Gix months and 
for the High Court it is one year. I 
am afraid the period will go beyond 2! 
years which the Law Commission 
thought would be su!I!cient for achiev
ing the target. I may submit respect
fully that civil litigation is a s~rt of 
disease which one cannot get nd of. 

The citation is CA No. 703 of 65 decid
ed on 25th March, 59 in which the
case was remanded after 33 years by· 
the Hin'ible Supreme Court. The case, 
was Sugan Chand V. Prakash Chand~ 
What I submit is that during the first. 
stage of the trial everything is possi-· 
ble if there is a will to do. When the, 
plaint is filed the assets of the defen-
dant may · be disclosed in the plaint.: 
because the trouble starts only when. 
the question of assets comes in. If· 
these are disclosed during the trial 
stage, then the· assets can be ascertain
ed. 

CHAIRMAN: At the initial stage
when the case ha•3 been filed and has 
been fought in the court. it is not 
necessary to know the assets of the· 
man. 

WITNESS: This is according to the· 
existing provision. If it is so provi-. 
ded in the CPC that the plaintiff will 
disclose the known assets of the dece-. 
ased so that it can be ascertained dur
ing the trial. .. 

CHAIRMAN: That is to say a pau
per should not be allowed to file a 
suit. 

WITNESS: No, a pauper will still 
be able to file a suit. There is only one
case in thousand where there will be 
no assets of the defendant. 

CHAIRMAN: After all, the plain
tiffs claim must be established. When. 
it has been established, then alone the 
question of realisation of money from 
the defendant will arise and not before· 
that. 

WITNESS: Meanwhile the entire 
assets will evaporate that way. What: 
I mean to submit is the entire proce
edings should be conducted in one 
trial I have cited one case. I have 
come across so many cases like this. 
If there are provisions in the CPC that 
the plaintiff should disclose certain 
assets to cover his amount, then those 
assets can be as certained during the· 
trial stage. 



CHAIRMAN: Supposing he has 
not got those means then, what are 
'YOU going to do? Will the court give 

. justice to that man or not? Will the 
court refuse to give a decision in that 
case? 

WITNESS: No, it has got to give a 
.decision, whether there are any knowR 
assets or not. I have dealt with one 
.case. After the sale deed was execut
.ed by the court, somebody jumped in 
and said, "I was in possession of the 
property." Then the case contiaued 
again. In civil lit~gation there is 
only a beginning and there is no end. 
It is for you, sir as a representative 
of the people to see how far you can 
mitigate the hardship of the millions 
of people. 

CHAIRMAN: The hardship will be 
placed on the other m'an whose assets 
'YOU want to know for the suit being 
decided. You want to know the assets 
·-and if those are not sufficient • . . 

WITNESS: Then the decree may not 
'be passed. The assets may be dis

.. closed. It is for him to say in reply. 

CHAIRMAN: What is the advantage 
of knowing the assets at that stage? 
You do not know whether the plain
tiff's case will succeed or not. 

WITNESS: The advantage will be 
that sometimes the psychological effect 
is there. When the man comes and 
his assets are gone into during the 
trial, he will come round and settle 
the mat~r. My only submission is 
that. 

CHAIRMAN: The question of reali
sing any money from the defendant 
arises only when the suit is establish
ed and if it is found that 'a decree has 
been given in favour of the plaintiff. 
'Before that time you want to know 
what the position of the defendant is. 
:1\t that time you do not know what 
will be the outcome of the case. Then, 
-what is the point in asking him to 
.:stabllsh what his assets are? 
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WITNESS: It is not a question of 
establishing his assets. Simil'ar pro
ceedings which start in execution, 
should !tart at the trial stage. 

CHAIRMAN: If it ill at the 10tage of 
execution, I can understand. But at 
the point when the case starts, there 
is no point in asking for the assets of 
the defendant . 

WITNESS: My basil! is how to avoid 
delay. Will not this procedure mini
mise the del'ay? 

CHAIRMAN: Supposing the man 
does not disclose his assets. What effect 
does it have? 

WITNESS: Supposing I have dis
closed the assets of such and such a 
man to be such and such. Will he 
deny it? If he admits, the matter is 
clinched immediately; otherwise, he 
will be telling a lie. 

CHAIRMAN: All those points will 
have to be decided before the suit is 
decided, whether he has got assets, 
whose assets they are, etc. 

WITNESS: If any :f.'alse·statement is 
made there is also a pen-alty for fil
ing false statementsfplaint. 

CHAIRMAN: In your previous note 
you have mentioned, "There is an 
eminent need to amend or wiPe out 
the chapter on execution." How will 
the assets be realised? 

WI1'NESS: If only there is a rele
vant provision for that in the CPC, 
and not otherwise. 

CHAIRMAN: I do not know, that 
is what you h•ave written. If the 
chapter on execution is wiped out ••• 

WITNESS: I have clarified the ques
tion of wiping out that chapter. This 
question will arise if you are willing 
to provide alternative provisions en
joining on the plaintiff to show all the 
details of defendant's property. I 
may submit that even in the b..'"'~ o~ 
the democratic countries that there 
are pre-trial :;ettlements. Before th~ 
p'artie3 come to the court. the parties 



approacn one another through their 
advocates. U the matter is thus sett
led, well and good; otherwise, the 
matter goesto the Settlement Com
rni!sioner. And it the Settlement 
Commissioner fails, then the parties 
come to tha cour.t. 

CHAIRMAN: I am afraid you have 
not considered the implications of 
what you had written. You have said, 
"In the altern'ative it should be pro
vided that in the initial trial proceed
ings it--,elf all matters connected 111ith 
the case, such as ascertaining of assets 
<A defPndants, may be thrashed 
<Jut . . ." Even when the case ha3 
not been decided and the decree has not 
been passed, you want to charge .... 

WITNESS: No, no, after the adju
<:icat'on of the matter . . . 

CHAIRMAN; You said at the initial 
::t<oge ascertain his assets and place 
a charge on the man. 

WITNESS: Initial stage me'ans the 
( ntire trial from the beginning to the 
(-nd. 

CHAIRMAN: How does it reduce 
litigation? -

WITNESS: Only the practical pro
blem will answer the question. 

CHAIRMAN: I have not been able 
1o understand it. I do not know how 
it can be. 

WITNESS : The question is, to 
realise the decreetal amount. 

CHAIRMAN: Provided it is passed 
in his favour. Then only. 

WITNESS; I do not mean to saY 
that the assets should be •attached 
without determining the claim of the 
plaintiff. The claim has to be deter
mined in all respects. 

CHAIRMAN: You have changed the 
order. You are wanting to change the 
order. Instead of the decreetal amount 
being known and the assets of the 
man being known at this stage, you 
want this procesil to be done at the 
initial stage. Whose property is this? 
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Is this your property? Is it the m-o
perty of a third party? What is the 
value o;f that property? All those 
points have to be gone into at the 
initial &tage. Supposing it is found 
that this claim. was false and falls 
through, no decree is passed in his 
favour. Then, all the work which you 
h•ave done so far will go a waste. 

WITNESS: I have explained the 
interpretation of the words "initial -
&tage". 

SHRI P. C. MITRA: Mr. Chairman, 
it is already 5 O'clock. The wiLness 
may. be requested to come tomorrow. 

W1TNESS: I have submitted about 
the initial stages. After all the first 
claim has to be determined whether I 
have any claim on the de!end'ant or 
n·ot. There may be some confusion 
about interpretation. I do not mean 
at the very outset you should deter
mine the assets. What I mean to say 
is that there should be only one pro
cess. If there is a will there is a way 
and it can be done. 

CHAIRMAN: You kindly give mt 
your own views about quick and che'ap 
justice which you have referred to in 
your comments. 

WITNESS: In the USA and Japan 
there are oral hearings in cases. I 
would suggest in small cau:;e rnatter3 
the parties should be heard in person 
and this way matters can be decided 
easily. For sm•all causes you have 
fixed the amount Rs. 3000. The par-ties 
sh'ould be heard in person. Of course, 
lawyers are not debarred from appear
ing before the courts. But efforts 
should be made to settle the matters 
amicably as far as possible. This is 
being done in Japan and USA. _ 

CHAIRMAN: You want a pre-trial 
conference? 

WITNESS: The court itself can do 
so. 

CHAIRMANl Do you mean to aay 
· that in the court itself the defendan\ 



and the plaintiff should '00 brought 
together and they should be asked to 
explain their cases? 

WITNESS:· I mean to say so. In the 
USA pre-trials are held. If they &re 
not able tc settle by correspondence, 
then they are referred to the ·Settle
ment Commissioner. If the Set
tlement Commissioner also falls, then 
they go to the courts. 

CHAIRMAN: The Law Commission 
has made some . observations on pre
trial conference; the'y have found that 
it will not be helpful and therefore 
they have not provided for it. 

WITNESS: They may not have the 
practical experience of the working 

of the courts. 

CHAIRMAN: What is the proce
dure in your courts? In our courts in 
U.P. the plaintiff and the defendant 
are brought before the court on the 

·day of issues and then they · . . • 

WITNESS: In Punjab it is not so. 

CHAIRMAN: Then they are asked 
to produce evidence. 

WITNESS: That is not so in Delhi 
and Punjab. 

CHAIRMAN: Any further sugges
tions? 
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WITNESS: As I have already men
tioned here, some positive steps are 
required to be taken. Mr. Setalvad is 
feeling that way. I have met him 
twice or thrice and there has been 
correspondence between him and me. 

·Now one positive suggestion that I 
would like to make is this that all 
the proceedings have to be taken in 
one process. Even Mr. Setalvad was 
feeling that whatever we recommend, 
it is not sometimes implemented. If 

· you really want to minimise the de
lay in disposal of cases in the civil 
courts, this is the only positive solu
tion. Efforts should be made to finish 
the matter in one proceeding instead 
of prolonging it in so many hearings. 

CHAIRMAN: Are the lawyers not 
responsible for it? 

WITNESS: Certainly. I include my
self also. Lawyers should not appear 
in small cause matters. 

CHAIRMAN: But the man has al
ready paid to the plaintiff and the 
plaintiff is still claiming because he 
did not take any receipt from him. 
Will it be right on our part to say 
that he should not be allowed to de
fend? After all lawyers are helpful 
in deciding the cases too. 

WITNESS: They are also respon
sible for prolonging the cases. 

CHAIRMAN: The only thing is 
that they should be more conscious. 

WITNESS: Sometimes even the 
Judges are responsible. The proceed
ings are not taken on the dates fixed; 
sometimes they are fixed for proper 
orders when the judges are on leave. 
Cases are often adjourned and some 
other dates are given for the day 
when the bon. Judge is in the chair. 

CHAIRMAN: After all there are 
certain rules to be observed. 

VliTNESS: I am saying that even 
those rules can be changed. Had the 
system been so rigid and strict, there 
would not have been so much delay 
in the courts. 

CHAIRMAN: The system does not 
say that the case should be bruught 
on the record at one time, then after 
three months it should be taken up, 
like that. There are different stages 
for evidence and arguments. Some
times the arguments are heard in 
continuation of the evidence. Some
times it so happens that a few days 
are left to intervene. 

WITNESS: But in Delhi and Pun
jab the position is different. A party 
told me that the case was hanging 
fire for the last about three years at 
argument stage and even the argu
ments had not been completed. 

SHRI P. C. MITRA: Now you are 
against the proposed amendment to 
section 82. Now in section 82 yuu \\·ill 

find that some protection is given for 
Government servants. I would like to 



know whether you are in favour of 
retaining the section, section 82, as it 
is in the original C.P.C. 

WITNESS: I am not in favour of 
it. 

SHRI P. C. MITRA: That means you 
do not want the amendment? 

WITNESS: The amendment and also 
section 82 may be omitted so far as 
the period is concerned. 

SHRI P. C. MI".rRA: His point -is 
that only does he not support the 
amendment but he says that even the 
original section 82 should ·be deleted. 

WITNESS : Only with regard to 
provision against execution of decree 
against Government. 

SHRI P. C. MITRA: Any decree 
passed against a Government servant 
affects the exchequer. So the Govern
ment must be given some time to 
consider whether the Government 
should .bear it or the party against 
whom the decree is passed, namely, 
the officer. For that 3 months' time is 
not much. '··· 

WITNESS: It is a discrimination 
between a citizen and a citizen. 

SHRI P. C. MITRA: :Vou have not 
put forward any suggestion except 
that you have agreed with the Chair
man's suggestion that there should 

be some conference ·before actual trial 
but how could that be done statuto
rily? 

CHAIRMAN : Let us unde.rstand 
the position and then we can think. 
The Law Commission has discussed 
1hat and thought it is not successful 
<.nd so have not made any suggestions 
-r. bout it. 

SHRI P. C. MITRA: What is your 
experience of Panchayat courts? Our 
experience is this kind of oral evi-

dence is not of much avail. You say 
there is an officer in Russia or USA 
called Settlement Of!'lcer but they are 
for matrimonial cases only, not for 
t:ivil eases. They decide cases out of 
court. 
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CHAIRMAN: The witness has a 
right to suggest it for civil cases also. 

WITNESS: Hon'ble Mr. Justice Go
pal Singh said how it is taking place 
in U.S.A. 

CHAIRMAN: The Law Commission 
said there is a procedure in America 
·but no good results are following and 
it will not work out well in India. It 
means having another period of time 
for finishing each case. So they have 
not encouraged it. What is your 
reaction re. ommission of section 80'! 

WITNESS: It is good that it is 
omitte.d. 

CHAIRMAN: You do not think that 
matters are decided because of giving 
notice? 

WITNESS: I have some experience. 
Sometimes even the notices are not 
acknowledged by the Government. 
Even reply- to notice is rarely given. 

CHAIRMAN: What about change in 
sec. 115? 

WITNESS: I have an additional sug
gestion. re. remand. There should be 
no provision for remand in first ap
peals because it only delays matters. 

CHAIRMAN: If the District Court 
feels that the trial court has not pro
perly conducfed the cased, ha,; it no 
right to remand? 

WITNESS: The first appellate court 
can take evidence. I know even ·the 
Supreme Court takes evidence in elec
tion matters in first appeal. I do not 
see the High Court should be made 
the court of evidence but I say that 
in first appeals it can be restricted 
upto the district level. 

CHAIRMAN: A case is remanded 
to trial court because it has heard the 
evidence. So it is in a ·better posi
tion to hear on remand again. The 
time' it is likely ~o be t~ken t,IP for 
remand ev~dence will be taken up 
either ·by the trial court or the ap
pellate court. 

WITNESS: That will minimise one 
stage of the litigation, -



SHRI .\1ANDAL: You have made a 
very gQOd suggestion. 

CHAIRMAN: I thought you were of 
the view that the power of remand 
should be done away with. 

WITNESS: I have made my sug
gestions. 

WITNESS: In small cause matters 
the -amount should be raised from 
three thousand rupees to five thous
and rupees. It was 500 in 1908; the 
value of money has decreased to ten 
times. So it will be immaterial if 
it is raised to five thousand rupees. 

CHAIRMAN: Instead of three 
thousand rupees it should be raised to 
five thousand rupees. This will mean 
that there will ·be equal powers for 
the Munsiffs as well as for the Small 
Causes Court Judge3, if you raise it 
to five thousancf rupees. Usually the 
pecuniary powers of the Munsi.l!s is 
raised to five thousand rupees that. 
they can try all suits up to five thou
sand rupees. But to raise the lev~l of 
the other courts also to five thousand 
rupees would mean that there will be 
equality of jurisdiction between the 
two. 

WITNESS: Yes. The judges of ihe 
Small Cause Courts are very senior 

judges; they are not junior persons. 
They are elevated sometimes to the 
position of even Assistant Sessions 
Judge. 

CHAIRMAN: I take it that t 11e 
Small Cause Court case:> are riiff.crent 
from the regular civil cases. 

WITNESS: Definitely. 

CHAIRMAN: Therefore, in order to 
expedite the trial of cases, which 
do not require much evidence and 
all that, they are sent to the senior 
judge, to the Senior Small Cause 
Court judge. But by raising that 
amount to five thousand rupees the 
jurisdiction . • • 

WITNESS: It is JOUr discretion; I 
· am just submitting taking into con
sideration the value of money. 
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CHAIRMAN: Very welL Please 
turn to page 8 of the Bill, to the pro
posed section 115 to be sutstitute<:l 
for section 115 of the principal Act. 
Do you favour the addition of the 
proviso which has been mentioned on 
pa~e 8 of the Bill? 

WITNESS: "Provided that the 
High Court shall not, under this sub
section, vary or reverse any order 
made in the course of a suit or other 
proceeding," . . . Again, the Expla
nation may create trouble because 
even "an issue" has been included in 
the proviso to sub-section {1) of sec
tion 115. In the proviso, "including an 
order deciding an issue" appears, and 
the same appears. in the Explanation 
also. The Explanation reads: "In this 
::mb-section, the expression 'a>lY case 
which has been decided' inclucit:s any 
order made in the course of a suit 
or other ~roceeding, including an 
order deciding an issue.'' Now this 
Wwould enlarge the scope "of L<n:;· case 
which has been decided" which has 
been a matter of different opinions 
and so many complications, and all 
that, and this power of evJswn is 
frequently resorted to by the parties 

sometimes? 

CHAIRMAN: I want to know whe
ther you favour that this proviso 
should be included in the section or 
not. 

WITNESS: The proviso should be 
there but the actual words should be 
those which the Supreme Court have 
used in SCR 1960 {3) 590. Those will 
better clarify the position. I have 
given the citation in my memoran
dum. "Any interlocutory order which 
did not terminate a proceeding and 
which has not been appealcn frcm 
either because no appeal lay or, even 
though an appeal lay, the appeal was 
not taken, can be challenged in ap
peal from the final decree or order." 
What I mean to submit is th3t this 
Explanation, which has been gh·en 

about the cases decided, might create 
trouble. Similarly ''including an or
der deciding an issue." Now ''an issue" 

·may be a very insignificant issue and 
·yet the parties may go up to the High 

Court. That is, one can agitate the 
matter in appeal when there is no 
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idea of rushing the parties up to the 
High Court level. The provu'l is all 
right ·but the wording can be chang
ed in conformity with the language of 
the Supreme Court, namely "termi- . 
nate a proceeding". 

SHRI SHRI CHAND GOYl".L: This 
provbo curtails the powers of the High 
Court and can you say whether it 
would be desirable in the present cir
cumstances to curtail the powers of 
the. High Court, because it is a salu
tary provision that where the lower 
courts go wrong the parties can ap
proach the High Court and can get 
things set right? 

WITNESS: The Explanation which 
has been given; it may create trouble 
because therein appears "including an 
order deciding an issue". Now "issues" 
are so many. Now, if the parties rush 
to the High Court for setting ·aside 
orders d1~iding, say, immaterial or 
insignifica:nt issues, it means prolong
ing the matter. So far as the proviso 
is c(incemed, it is all right but it can 
be changed to the language of the 
Supreme Court in SCR' 1960 (3) 5911~ 

You may or may not change; it is your 
discretion, but I submit that the Ex
planation may create trouble. 

SHRI SHRI CHAND GOYAL: I 
have understood you. 

CHAIR!VIAN: After the addition of 
this Explanation in section 115 the 
effect will be that the difference of 
opinion on the point of "any case 
decided'' will disappear . . , 

WITNESS: Definitely, but when the 
word 'i!lsue' has been added in "in
cluding an order deciding an issue" I 
have submitted that some issues are 
very muterial issues which can be agi
tated ill appeal also in view of the 
Supreme Court decision. I quite agree 
f11at th'ls is a very salutary provision 
but the word 'issue' which has been 
added In 'including an order deciding 
an issue" may create trouble. 

CHAIRl\lAN: This should not be 
made final? 

Wl1NESS: Let him go up only 
when lt is a 'material issue' or a 'subs
tantia! issue'. 

SHRI P. C. MITRA: Who will decide
whether it is a 'substantial issue'? 

WITNESS: The High Court. 

SHRI P. C. MITRA: Adding any ad
jective like 'material' or 'substantial,. 
before 'issue'. I do not think will cause
any difference. 

WITNESS: I have added "which: 
would dispose of the suit or the pro
ceeding" after the word "issue". 

CHAIRMAN: This Explanation iso 
part or"·clauses (a) and (b), and (a) 
is "the order if it had been made in 
favour ot the party applying for re...; _ 
vision, would have finally disposed of 
the suit or other proceeding". 

CHAIRMAN (contd.): This Explana. 
tion makes it clear as to what is in
tended in (a). So what difficulty would" 
it create? You think that the words· 
'deciding an issue'. ::>hould b~ deleted ? 

WITNESS: I have added the .words 
'which should dispose of the suit or 
the proceeding' as you have in the
proviso. 

SHRI SHRI CHAND GOYAL: You 
would prefer the omissicm of the word:> 
'including an order deciding an issue"! 

WITNESS: Yes. 

CHAIRMAN: At the same time he 
says that it may ·be mentioned that 
it is a material issue. Am I right? You 
say that it should not be all issues but 
material issues? 

WITNESS: I have suggested in con
formity with the proviso that · we 
should say which should dispose of 
the suit or the proceeding. 

CHAIRMAN: That is all. Thank 
you Mr. Bahl. You let us have your 
comments; we will go through thRt. 

WITNESS: Th·ank you for the pa
tient hearing. 

The witness then w'ithdrew. 
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(The witness Prof. D. C. Paride was 
called in) 

CHAIRMAN: I am sorry, Gentle
men, that I was a little late. The 
witness who is before us today is 
Prof. Pande, representativ~ of the 
Indian Law Institute. WC\uld you 
kindly introduce yourself, Mr. Pande, 
and your colleague '! 

PROF. D. C. PANDE: I am D4 C . . 
Pande, Associate Res'!arch Professor 
of the Indian Law Institute. 'fh.is is 
Mr. S. K. · Singh, Research Associate 
of the Institute. 

CHAIRMAN : I c-an tell you before · 
you start, that the proceedings of th!s 
Committee are confidential and shall 
not be disclosed to anybody until the 
Report of the Committee is presented 
to both the Houses of Parliament. 
Gentlemen, the comments C>f lne 
Indian Law Institute have been 
circulated to you already. I hope you 
have had time to go through them.· I 
would like the witness to add any
thing to his comments if he so 
desires. 

PROF. D. C. PANDE 1 Mr. Chair
man I would like to tell this Com
mittee that apart from what was 
circulated to the Committee eJCtrJier, 
I have to add something further on 
the other provisions of the amending 
Bill. 

CHAIRMAN : All right. 

WITNESS : I would like to deal 
firstly with certain minor suggestions 
on the provisions of the amending 
Bill I would like to draw t'le ntten- . 
tion of the hon. members to clat:se . 
30 of the amending Bill ••.. 

CHAIRMAN: You consider the 
word 'declare' to be not proper ? . 

· WITNESS: Yes, jf it is substituted 
with 'presume' it will be in tune with 

the principles of the Law of Evi
dence. 

CHAIRMAN : What I thought was 
if you put the word 'pres11n1e', per· 
haps the meaning might not be clear 

WITNESS : In fact, the words used 
are "may declare". The world 'may' 
has been sulbjected to so many inter
pretations from time to time. 'May' 
in some cases is interprete.J. to mean 
'shall'. ·. Unnecessarily it :will take the 
matter to the superior courts. If it 
is substituted with 'presume', it. will 
ibe in tune with the principles of the 
Law of Evidence and would serve the 
purpose better. 

Then in Clause 44, in addition to 
the words 'sufficient ·cause' sht>uld 
be added. 'the ' wi:>rds 'and reasomible'. 
It wideru; the ·scope for reviewing the 
matter judicially. 

SHRI SHRI CHAND GOYAL: But . 
it will not be considered to be suffi
cient cause unless it is reasanable. 

WITNESS : Reasonableness may be 
determined by other factors as w~U. 

SHRI SHRI CH~D GOYAL: For 
instance? 

WITNESS ~ The eVidence 'may be 
cOnsiderable· in a case then the word 
'sufficient' would indicate the quanti
tative aspect of the evidence whereas 
'reasonable' would indicate 'the quali
tative aspect of the evidence. 

We do not insist on the comments 
that we have offered here about 
Section 16A(2) and we would like to 
pass on. 

1 ·have certain comments to offer on. 
certain policy matters which the 
amending provisions contain. 'First. 
of all, I may be permitted to point 
out certain deficiencies, rather 
anomalies, ·that are ·being created by 



clause .S. Clause 5 purports to add 
new section 21A to the Code. The 
proposed, amendment seeks to vali
da~e something· which· cannot be vali
dated on sound principles -of jurispru
dence. In fact, it is validating a juri5-
dictiofi which ordinarily' . would not 
be- jurisdiction at all.· The . issue of 
jurisdiction is always cat- the root of 
justice, civil. or criminal and want nf 
jurisdiction is . inherently- illegal and 
by validating the want of jurisdiction, 
the law would- be perpetuating the 
illegality_ all through. What would 
happen . H - it ·was permitted that a 
decree would be issued by two courts 
at two , diff~rent places . although . the 
court may ·not have jurisdiction. , Tbis 
will lead_ to many malpra'ctices.: It· is 
likely that a litigant may- just choose 
two forums. He may file · a suit at 
pla~e A and may ·go to a. distant place 

· B:.and ·file.~anothe:f suit there. 'Now by 
certain manipUlations it is likely lhat 
he can get· ex pa'Tte judgment iii an 
ex parte manner. He ·rnay· cause ·to 
c~t !low~. the _processes. He can .see 
tliat the. processes issued by the court 
are not served ·_on the other party: 
He ·can aiso see that other provisions 
of the code are· fulfilled and he can 
get an ex parte decree.. Now on~e an 
ex parte decree is passed ;by a court 
y..rpich: }:las ·not got jurisdiction; that 
would not be challenged. It ls_likely 
to create certain malpractices which 
would rather undermine the faith· of 

·the public in general .in· the judicial 
system. 

Secondly, it would be· wrong eve11 
on. the principle of jurisprudence 
because if a. CQUrt which has not got 
jurisdiction issues· a. decree it amounts 
to·'a private man's:'.writ mens rea. 
Public credulity, as it is, tends to go 

. for the mischief of law, and sectiun 
21A would be a fertile ground for 
such .persons to defeat the. purpose of 
the ·entire· civil procedure and civil 
justice. as well. Therefore, the addi
tion of this clause 21A would ilOt Le 
in conformity with the principles of 
justice or in order to make adminis
tration of civil justice better. 
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SHRI SHRI CHAND GOYAL : WiH 
it be all right if the word "contested,.. 
is added before the word "decree"·. 
''validity of the contested decree" . . . 

WITNESS : Basically it will no!: 
cure the very defect of jurisdiction. 
It is rather against the principles of· 
justice that a jurisdiction which is 
·based on /certain r~quirements, like 
pecunary or territorial · is noj: going ~ 

to cure· that defect. If you put "con
tested decree" it ~ likely to create a 
certain harassment to the cother party 
he 'will have: to go. there- and contest, 
the competence of the· court regard
ing its jurisdiction. 

SHRI SHRI CHAND GOYAL : 
After the proceedings are over U·e 
party should not be allowed a second 
)ppoitunity · to . challenge. · This is 
why we think the defect; would be 
=ured if you qualify the word 
'decree·~. cby adding the word "con
tested". 

·WITNESS : This contesting party 
must ·be- afforded adequate opportu
nity . in· the initial stages to contest 
the jurisdiction of that court also. 

-THE CHAIR..'I\fAN: If ~ party has 
contested a suit in the original court 
and than wishes to contest in the 
executing court, he' Will not be allow
ed to do it.·· But· if. the court gives · 
ex parte decree to which he was 
never a party, then, of course, he may 
be allowed to challenge ·the validity -
of that decree. 

SHRI SHRI CHAND GOYAL : He 
has also the right to raise the question 
of jurisdiction there if he has con
tested. 

SHRI T. '.VISWA..."J'ATHAN: You 
say that· in- a contested ·decree the' 
so-called contest may be a collusive 
contest. Even if he consents to the 
jurisdiction, consent cannot give juris
diction. 

WITNESS : That is very correctly 
put, In fact,. the defect in jurisdic
tion cannot be · cured basically. 

SHRI SYED AHMAD : One clari
fication to section 85. I am told the 
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exemption has been extended to the 
Princes of India under section 87D 
Now we have this Parliament, and 
for the reason of that this -- Select 
Committee has not suggested and 
change or amendment to section 87D. 
You have pointed out- that in your 
memorandum. At the time of the 
merger of the Princely States, there 
were certain treaties entered with 
them and we conceded to them the 
privileges that they enjoyed then, for 
dnstance, the privilege of salute or 
some other privileges. Now if this 
privilege is part of the, in that ·case 
Parliament is not competent to modify 
this proviso because it is part of, tne 
treaty. That provision bas led to 
amend the Constitution. The Consti
tution would have to be amended in. 
order to take away that . priype;ge 
from the Princes An : order · 1mder 
section 85 . may- n~t apply to : them. 
Would you suggest amendment to the 
Constitution ? ·, · 

WITNESS : I doubt whether the 
law of treaties can be so much 
extended so as to protect the privi
leges of the Princes: · At the_ same 
time the Princes who are citizens of 
India an ct. are. subordinated to the 
privisions of the Constitutions, it Rny 
privilege that has been conceded to 
them is an antethesis of ; the funda
mental right~, as· has already1 been 
pointed out by the Supreme Court, 
then why such 'a -privilege' cannot be 
abrogated by a legislative. amend-
ment? · 

SHRI SYED AH:rviAD : The. ques
tion of the· aboliticn of the pri-Jileges 
of the Princes and the Privy purses 
has been the subject of the tre~tv 
between the Princes and the Govern·
ment of India. There is political 
pressure that they should be abo
lished. ·Now the Law Department• 
have come to the conclusio,n that they 
cannot be abolished unle~s ·the Con-· 
stitution is amended. -

SHRI SYED AHMAD : So, unless 
the Constitution is amended, we can-
not take away the privileges that have 
been given to them under the treaty._ 
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SHRI P ANDE: What I want to sub
mit is that under .section 87(b) a cel"
tain procedure has to be followed in 
case a suit has been filed· against the 
Princes. 

SHRI SYED AHMED: It is a pro.:. 
eedure th'at creates an exception and a 
privilege jn the case of the Princes. .. 

SHRI PANDE:" A suit can be insti""
tuted against the Princes if the Gov..: 
ernment permission is sought and ·the 
permission is given by· the. 'Govern
ment;· or when the permission to file 
a suit can be obtained .by an eJDeeutive. 
decree, why cannot ·:a , legislative 
decree animalling all 'thcJSe privileges: 
~or all times to come can be enacted! 

SHRI SYED AHMAD: But :RoW 
would 'section 85 1apply? 'suppose this'~ 
is- a part of the, treatr.: ' It c.annot b,e J 

taken ·a: way· by an ~amendmeht ~of th~' 
Civil ·Procedure Code. 

' - ' 

s:HR'r P AN:b:t~ Our suggestion is· 
baseq on_ what th~'ia:r is asit'i;; t'oday,: 
and we cannot just·_anSv;el" a hypothe-! 
ttc_al que~tion. 

-CHAIRMAN: It i~ not a hypothetic'al~ 
question :at all 

- SHRI_PANDE:,~at we submit. j.~ 
section 87(b) exalts the· Princes into 
so~e hfgher'pedastal than an ordinar~ 
c1tizen. 

- SHRt SYED AHMAIJ~ It is-: ad aca..; 
demic' discussion.' · Suppose .. a .eE!itairi: 
situation has·· arisen 'where · a .. Prince1 

comes and ·tells me, ~you b•ave given' 
me a privilege ' ·adumbrated' · under' 
section 85 and it ca'nnoCbe ·curtailed 
by another section or by an amend-
ment to the CPC. 

' Simi: PANDE::May I just' point out 
fuat ~- pri'llate. M~mbers.:Bill :was. ifitrg.{ 
duced in the Parli-ament, and .the 
Member -was the late Mr.- Jogesh 
Chatterjee. He introduced a Bill some
years back for- tlie repeal of section 
87(b). After going through the deba..; 
tes of the House: I did not come acros!t 
any such poJnt where section 87(b) 
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came in direct conflict with any treaty. 
Therefore, I would -say that it does ' 
not come into ·conflict with treaties 
entered into between the Government 
and the Princes. 

.CHAIRMAN: Yon -cannot rightfully 
draw th'at conclusion from the debates. 

SHRI PANDE: May be or may not 
be so. I just .remember that thing. 
Mr. Hathi was the Minister who reP
lied to the debate at that time and he 
assured that the! Government i~el.f 
was contemplating about it. All these 
questions lead me to infer that had 
the question of treaties been there, 
that must h'ave been raised at that 
point. 

SHRI SYED AHMAD: l cannot 
agree with you, Mr. Pande. Please 
don't mind that. You are a jurist 
whereas I am not. My question is 
this. Suppose I bring an amendment 
to this section, 87(b) or 85, just as it 
has been .suggested by you, and it is 
passed here. And the Prince will go 
to the Supreme Court or the High 
Court saving that it is ultra vires of 
the power of Parli'ament to have 
amended the CPC. Only first by amen
ding the treaty by an Act of Parlia
ment or by an amendment to the 
Constitution can that be done. 

SHRI SHRI CHAND GOYAL: Mr. 
Pande, you were quoting Mr. Chatter
jee's Bill. It is quite possible that that 
point might not have occurred to any
body at that time to he raised as a 
constitutional point. But that does 
not lead ~us to .an in'ference that a 
constitutional .hurdle is no more. 

SHRI J-ANDE: It is <:tU!;c possible it 
might have escaped the atiention at 
that time. As regards the legality 
we can rely on the observation of the 
Supreme Court. The Supreme Court 
In Narotham Kl.lhore vs. UniOJi ol 
India-expressly said that the Sup
reme Court has also urged the Gov• 
ernment to consider seriously whether 
it is necessary to allow section 87(b) 
to operate prespectively for all times 
to come particularly because in the 
light of the basic principle of equality 
before law it seems somewhat odd 

that section 87(b) should continue to 
operate for all times. And it further 
said: "With the passage of time this 
section may be open to serious chal
lenge." 

SHRI SHRI CHAND GOYAL: No, 
No. It is informatory all right. But the 
question is first we have to amend the 
Constitution. This only means that 
a different procedure has been follow
ed. They have indicated the desirabi
lity of amending the :section, but they 
have not indicated the procedure to 
be followed. 

SHRI PANDE: I would rather not 
like to comment upon this aspect 
whether it is in conflict with the 
treaty or not unless I have gone 
through it. 

CHAIRMAN: Moreover, Mr. Pande, 
section 87(b) is not being amended by 
the amending Bill. And there.fore, 
this Ccrmmittee has no jurisdiction to 
touch that section. 

SHRI PANDE: All right. Then I 
come to my ccmments on clause 7 of 
the amending Bill. It purports to 
substitute the old section 25 by a new 
one. In fact, this is a substantial re
production of the draft prepared by 
the 27th report of the Law Commis
sion except that the words "AttC'l"ney
General of India" have been omitted 
from this. If we look through the 
Statement of Objects aftd Reasons of 
the amending Bill. it says-the 
changes which have as a matter ot 
course been included--

"The power to transfer proceed
ings in a High Court in a State to 
any other High Court, which now 
vests in the Stab Government, is 
being passed on to the Supreme 
Court. Section 25 is being suitably 
modified. 

In fact, this statement is based on an 
erroneous assumption. Under section 
25 it woold D()t be very appropriate 
to say that it is the State which has 
been empowered to transfer the cases 
which power is now being vested in 
the Supreme Court. The rationale cf 
Section 25 is that where any party to 
a suit or appeal or other proceedir.gs 



pending in a High Court presided 
over by a single judge, objects to its 
being heard by him, and the judge is 
satisfied that . there are reasonable 
grcunds for the objection,'· he usually 
makes a report to the State Govern
ment which may be notification in the 
-Official Gazette transfers such suit or 
appeal or proceedings to another 
High Court. 

Then there is a proviso with 
which we are not concerned. Sec
tion 25 simply permitted that. il an 
averment was made before a single 
judge, then that averment was firstly 
examined by the single judge and if 
he is of the opinion !or. tran:::ferring 
the case he will or ask the State Gov
ernment to transfer it. The State 
Government comes into the picture at 

. a later stage. It is likely that any 
· person who would like to denigrate a 

judge may just file a petition and 
move the Supreme Court for the 
transfer of the case frcm his State to 
some other State. Then even if that 
petition is dismissed, the 'image o~ the 
judiciary would be tarnished to sdme 
extent and the purpose of that parti
cular party may perhaps be fulfilled. 

CHAIRMAN: But it will not auto
matically be transferred. 

255 

SHRI PANDE: It may YJ.Ot hf. auto 
matically transferred; it is likely that 
the petition may be dismissed but at 
least the mischief will have been 
done. Therefore it would not be a 
very wholesome practice to permit a 
litigant to go to the Supreme Court 
for such matters and t 0 see that peti
tions are dismissed there. In fact 
the Supreme Court has already got 
PQwers to transfer a case if it is ex-

. pedient to do so. By removing the 
inbuilt safeguards we are perhaps ex
posing the judiciary, particularly the 
High Courts, to certain scandalous 
acts cf certain mischievous parties 
and it would affect the reputation of 
the judiciary adversely. Moreover, I 
would like to submit that the Sup
reme Court is already a super court 
with almost all kinds tJf !JOwers vc"tcd 
jn it; it is having jurisdiction 1n all 

~''<Ptters, civil and criminal and it is 
already having constitutional juns-

- .dictio:t;~;. jt has already got powers to 
adjudicate upon inter-State d:sputes. 
Besides that, the Judges cf the Sup
reme Court are required to sit on 
several. Commissions fro-m time to 
time. While we are. increasing the 
jurisdiction of the Supreme Court cr 
its burden, th'e constitutional limita
tion is that we·· cannot increase the 
number of judges. 

SHRI SYED AHMAD: Are you of 
the opinicn that there shaulci be 52 
Judges as in the Allahabad Court? 

SHRI.PANDE: That is a question -of 
policy, · whether there should· be 52 
or less. But considering the situation 
as it is, the judges are limited in 
number and they are supposed. to en
gage themselves in certain questions 

· which are of vital importance for the 
administration of justice. Therefore 
minor matters could be taken care of 
by other agencies which ·are already 

, \}perating at lower levels. 

SHRI TENNETI VISWANATHAM: 
I may agree with the witness that the 
number of Judges iii the, Supreme 
Court requires to be strengthened but 
the main thing which you said was 
that the reputation of the Judge 
against whom this petition is filed 
will be tarnished. Don't you think 
that a party will think twice before 
going to the Supreme Court because 
if his petition before the . Supreme 
Court fails, then all the prospects tlf 
his case will disappear altogether? 
On the other haRd the balance of con
venience will be in giving this juris
diction to the Supreme Court. 

s;HRI PANDE: But if will create a 
psycholcgy, or b8d impression om.ong 
other litigants that simply because a 
particular person had moved against 
a judge, the entire judiciary became 
hostile to him. This is likely to create 
some bad effect. 

SHRI TENNETI VISWANATl'IAM: 
But don't you see that in certain sub
ordinate courts the deciding judge is 

' 



only one and if that gentl?man. for 
some reason or the other-it eatmot 
always be stated in affidavits also
becomes hostile to this man due. t:> 
extraneous considerations, some help 
must be rendered to such a litigant? 
What do you. propose for doing that? 

SHRI P ANDE:. First of all such ins
tances will not be too. many; they may 
be very rare, a very low percentage. 
Secondly, in the lower courts transfers 
can be had by applying to the District 
Judge. ·Why to go all the way to the 
Supreme Cc'llrt? 

SHRI TENNETI VISWANATHAM: 
~ think that provision exists. 

SHRI 'PANDE: If. that exists, then 
the· amendment becomes rewmdant. Is 
it ~o necessazj that a case should be 
transferred from a civil court of one 
State to a civil court of another 
State? 

CHAIRMAN: If justice to the party 
demands it. 

SHRI PANDE: If justice demands it, 
then I . am of. the opinion. that the 
Supreme Court has' got the inherent 
power to, intervene in such cases. 

- . . . -· 

r tHAIRMAN: How will it exerc\se 
ifs inherent • p<)wers unless · tha party 
concerned applies to it? 

SHRI PANDE: The party con
c-erned would move it, if it finds it 
necessary, 

. CHAIRMAN " . The supreme Court 
will say "We have no power; this 
power lies with tt.e · State Govern
ment· and they,· alone can do it. 
Therefore . go to them, not to u3." 

SHRI PANDE: I. think the Sup
reme Court is. a. super court and the 
Supreme Court ·has not hesitated on 
many- occasions to intervene where 
the ·interests of justice have demand
ed it. 

SHRI TENNETI VISWANATHAM: 
The· plaintiff and the defendant m~y 
happen to · be at different pl_aces m 
service, one in military serv1ce and 
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another in some Government service, 
Wo'lld it be convenient to both the 
parties if · it is transferred to some 
other co~rt ? What have you got to 
say about such a contingen-::y? 

SHRI P ANDE : Such a contin
gency would be covered by the word
ing 'ends of juJtice'. 

SHRI TENNETI VISW ANATHAM : 
It would be terribly costly for him 
to go all the way there. 

· SHRI P ANDE : It all depends on 
expediency-the transfer of a .case. 

SHRI GOYAL: I think this is a 
salutary provision because our experi
ence is- the State Governments never 
permitted the tramfer of cases out
side its own States. So the necessity 
arose for this. There are two ques
tions-one, the condition <Jf furnish
ing an affidavit in support of the claim 
in the application. · An exception has 
been made in the case of Advocate 
General and if "the application is by 
the ·, Advocate General he may not 
file the affidavit. Don't you think 
this is discriminatory between a citi
-zen and the State and it will be de
sirable that even the Advocate Gene
ral should be required to furnish an 
affidavit? 

WITNESS :_ I very much agree 
that it discriminates the citizen from 
the Government. Particularly the 
Bill is repealing Section 80 on the 
one hand and if it creates discrimi
naton in other provisions, that would 1 

be aganst the spirt of the amend
ment. 

SHRI GOYAL: If som<:b::dy has 
·to move an application i:1 the Sup
reme Court, that will be ccstly rat
her than with the State Govern
ment. What do you say to that? 

WITNESS : I rather adhere to the 
origindl position. I have already 
taken. Particularly I am not inclin
ed to support thi3 provision that the 
power of transfer should be given to 
the Supreme Court. I may con
cede it may not be given to the State 



Government as well. Why can't you 
rely on the High courts for this ? 

SHRI GOYAL': Those High Courts 
.cannot do? 

. WITNESS: The Stafle Govern-
ment has no power to transfer it un-
1es> the permission of that State 
had been obtained.· The pow~r which 
was hitherto vested in the State 
-Government could now be ·vested in 
-the High Court and the same · pro-
viso can operate !;lrovided the State 
where the case is to be transferred 
permits it. 

SHRI GOYAL: 
wants to transfer 
Court? 

Where a party 
from that High 

. WITNESS : A . F·un . Bench can 
Very well decide whether it is t:Xpe:

-dient for ends of justice or not. We 
cannot rely on one or:., two . ·Judges 
but can we not rely on all judges? · 

CHAIRMAN : How can a High 
·Court transfer· to a High Court out
-<>ide its jurisdiction?. 

WITNESS : ·A sul.iable provj.sion 
can be substituted. ··· · 

SHRI GOYAL : Suppose that High 
.Court dOes not agr~e ? -

WITNESS : If we are going to 
auppose everything, it . Will l:ecome 
difficult. In fact· the .. State Govern
-ment could also refuse earlier •. _. 

SYED AHMED: We have given 
the power to the Supreii1e Cou_rt.-

SHRI P. C. MITRA: You think 
there might be harassment? 

WITNESS : The question of harass
·ment is there. 

SHRI MITRA : Till now there was 
provision for tramferring the case out 
-of the State but now there may be 
difficulty particularly when the Sup
reme Court is burdened with arrears 
of cases._ 

WITNESS : I agree. 

SYED AHMED ; I refer to Section 
'30. Every witness has ex,Pres.sed hi3 
.opinion abou.t the deletion of Sec~icn 
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80. May I know wnether •• 1s not a 
fact that Section 80 is an admiuistra..! 
tive section· and not an undemocratic 
one? 

WI'l:NES~ : I would- not_ comment 
on the democratic char~cte~: of Sec..; 
tion 80._ I would not be agreeing with 
you that it is an adminbirative .section, 
fer haps it was so at some. point of 
history,.: Because the ide<! was to gi'>e 
{U1 opportunity to the administratio~ 
to settle the di3putes .i outside , the 
{!Ourt; but now two· factors arc: respon.,. 
sible for: its abuse;. firstly .Section eo 
was not treated serioUsly· by .. Govern-1 
ment in re~nt years.· :Secondly .the 
Court- also started interpreti.Jlg •it .very 
conservatively. . In fact . they - would 
a'pply it in certain- di.ses~_of. injvnc.., 
UOil.i as well and that· creates hard~ 
ships on ·poor· litigant's. 

- SYED AHMED :- : Suppose~ t;hi$ sec., 
tion was there anci' tne 'order 39 which 
deals: .with- injunc_tions ~ als:O: ., would 
~ou agree· that the·· section'_-~hould · ~)e· 
there but not for_1niirnctions 7 

- WITNESS j~ In:? fact', . I would. now: 
stand ··for its-•:repeal 'ccompletely. ·be.:. 
cause the activities: of the . State have 
increased in :mullifarious:.:ways:~ The 
State is n~ · more a :Paternal· State~ . It . 
engage3 itself. in l)O ma~y _ actiy~ties, 
in State-trading- activities· and · cthe:o 
activities, which were exclusive!~ 
meant for the citizens. So,' when the 
State wants to be' a -trader: why :not 
it be exposed to the~ hazardS. .of law; 
which affects . the citizens - also ? -If 
they want to be traders, then let·t~em 
come to' the court without being given 
any notice, etc., and let the <'ourt de.;; 
cide a3 to what .are the iss.ues 'ind _-all 
the relevant matters. So, if. it wants 
to be a trader, it must just be a liti
~ant in the ordinary ~ay also. 

c ·: SHRI SYED AHMED :. Section · 80 
was to prevent the State from beco~
ing involved in litigation- unnece!;sar_l
Iy. Therefore my suggestion _was th1s. 
·First of all the section has i):)een abused 
~n the sense that it has not . been a:I
. ways the State which has gone to 
file the :suit; it is more often the legal 
advisers of the State who want _that 



1he State should go on with ctigation 
<>r contest a suit. For example, it js 
the Government pleader. He sees 
that the valuation is R!. ten lakh!;! 
and he advi3es the Government to 
tight it so that he could get Rs. ten 
thousand as his fee. Now I know tl1at 
the Government has been very very 
chary of settling a case out of court. 
This is one approach, with which I 
agree. The other apprcoach is to emer
gent cases. Apart from the first abusP., 
suppose the interests of· the litigant 
or would be plaintiff are safeguarded 
in so far as a provision is made for 
remedy in. emergent and interlocutory 
cases then, in that case, is ther~ an:; 
harm in retaining section 80 ? 

WITNESS : WhY not experiment 
by repealing it altogether ? I woul4 
still be of the opinion • . . 

SHRI SYED AHMED : Sectio;'l SO 
has to do with administration also. 
Therefore; in a society like ours, if a 
suit has to be filed by the State, 
about twenty Department3 have to 
be consulted in order·to find out what 
is the real position, and it needs some 
time. In a society like ours with a 
plethora of laws it is just possible that 
the Government might require some 
time in order to think over it. 

WITNESS : By repealing this sec
tion the Government is not t£Oing to 
be a loser. 

SHRI SYED AHMED : Would the 
plaintiff be the loser ? 

WITNESS : Otherwise he will have 
to wait for two month-s under section 
80. 

CHAIRMAN : That is right. 

WITNESS : So, the suggestion is 
that, if the Government wants to 
settle a case, the plaintiff shall in
variably give enough opportunity to 
the Government. to come to terms and 
settle the matter. He will file the 
case only when he is ~ompe;le~ to do 
so and, affer filing the ca<;e even, 
if the Government is desirous 
of compronusmg it, thE'r~ will be 
every chance for the Government 
to do so. 

SHRI SYED AHMED : The ques
lJvla o.c costs arises sometimes, and th~ 
cost may be Rs. ten thousP.:-.o 3nd if a 
suit is compromised, the Government 
may have to pay heavy cons. If you 
suggest that. the costs should be dis
allowed if they are prepared to com
promise at the first hearing, then it 
could be something. 

WITNESS : If the plaintLf'f and the 
defendant can come to terms, they 
can settle the matter about C03ts also 
among themselves. 

SHRI SYED AHMED : It is not in 
the discretioin of the plaintiff and the 
defendant; it has somethin& tc dJ with 
the discretion of the court also. 

SHRI TENNETI VISWANATHAl\1: 
Your pqint with regard to section 8() 

is that the advantage, if it is there, 
is for the Government, and if it is 
not there, the disadvantage would be 
for the Government, and when the 
Goveri:unent introduces L'le Bill 
agreeing or proposing to delete the 
section, your opinion is that you will 
welcome it. 

WITNESS : On this point particu
larly. It is a happy augury in m<'re 
than one way, namely, that it i3 be
ing done tg perpetuate ec;.ua!!ty bet
ween citizens and the Government 
and it is going to remove all sorts of 
inconvenience to the litigants. 

To proceed further, I would now 
like to comment upon clause 17 of the 
amending Bill. 

CHAIRMAN: You have objected 
to the three-month period. but don't 
you think that it is very necessary for 
the Government to find out the ex
act position under which the decree 
was passed. Suppose it is passed 
against an officer of a State Govern
ment, before the Government pays 
the decretal amount, the court must 
come to its finding whether the de
cree wa.s justified against the officer 
personally, or the liability of it attach
ed to the State. So the State must 
k.l'low that position and you mmt give 



some time to the State to consider 
these matters before making the pay
ment. 

WITNESS: It inchdes n0t cnly a 
public officer; it includes the Union 
or the State Government 3lso. 

CHAIRMAN : It has to be seen 
whether the State is liable. or the 
officer . • • 

WITNESS : Individually or in hil 
public capacity. That is quite true 
but, when we were just talking about 
section 80, we were trying to see that 
the entire trend now is to perpetuate 
in some way or the other the spirit of 
equality. 

CHAIRMAN : We must r.ot be un
fair to any party. We must be fair 
to the Government also. Whatever 
the trend of change may be, all the 
same it ha"J to be conside-:ed whether 
it would be right for us to say that 
the State must pay imme1iately a 
decree is passed. 
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WITNESS : In fact, a decree is 
passed or execution proceeding.:; •f.br a 
decree are proceeded with by contest
ing a case and the position gradually 
becomes evident as to whether a 
public servant is liable in his private 
capacity or in his public ·capacity. 

CHAIRMAN : Where the Govern
ment is not made a party to the suit 
at all. If the State is made a party 
to the -suit, then of course I can un
derstand it. It may be the Secretary 
of a particular Department. Now he 
may say, "I in my capacity as Secre
tary did it and therefore this decree 
should be paid by the State." 

WITNESS : In fact, in every tort 
litigation against the Government the 
Government would invariably be made 
a party when the tort has been t.'Om
mitted by a servant. It will be the 
same in contractual matter-; also. 

DR. B. N. ANTANI : You have very 
politely an:>wered the first questior.er 
ti•a~ section 80 is not an administra
'!9'e section but wa:s once. tine ca11 

understand that it was an administra-
tive section during the time of the-

-British but don't you think ttat with
in the last twenty years there has.. 
been very little distinction because 
~ section. is not only applicable to.' 
civil matters but there are so many
other matters in which this section iJ · 
used more for exploit:ltion rathP.r than, 
for giving justice and don t you thirJk 
that the recommendat!on of the Law
Commission for its complE·te repeal 
should be welcomed ? 

CHAIRMAN : He has c.lready said·. 
_that. 

DR." ;B. N. ANTANI •• N .,.. H . o. · .:~11'. e .. 
qualified it. 

WITNESS: Presently ! insist upo~ 
the position that has been put in this 
amen~~g. Bill and I am very happy
that It IS now completely being buried._ 

o_n the question of . three months:
penod for the exten-sion ot decree r: 
WOUld saY that the Govermr.e'nt would 
ordina~ily be included as a party and: 
there IS no question of giving addi
tional time to the Government which. 
is denied to other litigants. Addi
tional time should not be giv£n to the
Government but assuming that there
are certajn difficulties and the Gov
ernment has to be accommodated to
SOPle extent for. that reason I wculd 
submit that this entire section · 82: 
could be restructured somewhat on 
these lines that no application for the 

.. executio·n of a decree against the
Union of India or a State or a public· 
officer in respect of any act purporting: 
to be done by him in his official capa• 
city shall be moved unl~ss its copy· 
has first been serve:d Ur-'Jl! · the Gov-
ernment counsel who conducted the
case at least IS. days before the pre
sentation of the application in the· 
court. 

CHAIRMAN : It amounts. to a re-
cuction of the perilld of time; that_ 
is all. 



WITNESS: Not after the decree 
has been passed but before the execu
tion starts and that should be 3uffi
cierit. 

CHAIRMAN.: After all, three 
months' time is not a very long time. 

. WITNESS : In fact the ordinary 
. citizen is already facing so many dif

ficulties: and the Government 

CHAIRMAN: You know Gov
ernment mar::hinery is more slow than 
the individual. 

· WITNESS : Government machinery 
may be slow but by giving three 
more month3 you will be pmting a 

. ·premium -on their slowness. 

CHAIRMAN: You can take it that 
way also, 

W!TIN.,ESS : We . want that. there 
should be more speed on their part. 

CHAIRMAN : Any other point ? 

WITNESS : ·. Finally I come to 
dause 43 about costs where· Order 
XXA is sought to be inserted. Dif
ferent kinds of expenditure have 

: been itemised in clauses (a) to (e) 
.and it is said these should be award-

. -ed. In practice invariably the costs 
.are awarded .by the courtG and what
-ever is proposed here is already added 
_to the costs by the courts. I do not 
think it is. necessary to mention · all 
·-these here. 'It is already being done 
by the courtG. It is likely that if a 
court wants to exercise is discretion 
and add any other item which has 
)lot been included here it will find it
self helpless because the court can 
give only the items which are Gpeci
iied here. 

·CHAIRMAN : The items mention
ed here are at present not taxable 
items. For instance typing expenses, 
inspection expenses and GO on. 

WITNESS : I do not get the idea; 
what do you mean by 'not taxable'? 

CliAIRMAN : They are not in
cluded as costs. 
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WITNESS : The courts are already 
exercising their discre•ion and award
ing. them. 

CHAIRMAN: No; they are not. 

WITNESS: They · are giving the 
expenditu!'e on typing; they are giv
ing the expenditure on pleader's fee. 

CHAIRMAN : I do· not know about 
the Delhi courts but in . U.P., i3Uch 
items as typing expenses, etc., are not 
there. · 

WITNESS : . Assuming that it is 
necessary to mention them, then an 
al.er_native would be this that • . . 

CHAIRMAN : . Expenditure incur
red on obtaining co!)ie:J is not includ
ed. 

WITNESS : Section 35 of the CPC 
·_is so comprehensive that it would al
_low the court· to exercise its discre
. tion to vermh all such expenditure. 

CHAIRMAN : But the courts do 
not do it. It is not customary to in
clude these item;. These items of ex
penditure are considered as out of 

. court expenses. That is why they 
-have been specially brought in so that 
all these expenses incurred by the 
litigant can be incuded a; costs. What 
is the objection to it? 

WITNESS : Then the better thing 
would have been to amend section 35 
and this provision in order XXA could 
have been inserted in section 35 as 
clause (2). It. could be said that the 
costs under thb section shall be in ac
cordance with such rules as the High 
Court may make in this behalf. I 
would submit that these powers should 
ordinarily be with the courts. 

CHAIRMAN : That make3 no dif
ference, if the power is put in the 
statute itself. 

WITNESS : If the High Court is 
vested with this power then the High 
Court in each State will be able to 
meet the situation that might prevail 
in the area under its jurisdiction. 

CHAIRMAN : Whether you put it 
in the rule or whether you put it in 



the statute should make no difference 
~t all Do you comider any of these 
Items objectionable and therefore 
~hould not be included ? 

261 

, WITNESS : It perha!>s deal~ with 
interlocutory orders,' 

(' 

CHAIRMAN: Yes, 
WITNE~S ~ I do not consider any WITNESS : I , 

cf thes~ Items objectionable. What I n ·a casuar manner I 
am saymg is .Putting it this way limits am not able to catch th~ import of 
the discretion of the courts t th thb .. section , 15ut CU!'sonly what 1 I 
few items only. I submit t~at :: .~ ~e_e~ IS th~t. what has been given here 
provision should b f h Is m addition to what is already in 

. e o sue a nature the CPC 
that It can be made USe of to cover--- . 
ali situations, even situations which 
are not provided for here, 

CHAIRMAN : That mav be giv
ing too wide powers to th~ court. 

WITNESS : There cannot be any 
harm i? giving such powers to the 
courts m re:;pect of such . maaers. 

CHAIRMAN : After al leaving it 
~o their discretion to include certain 
1tems and exclude certain items would 
be a very arbitrary power. 

What is your opinion about section 
115? 

WITNESS : About the re~i~ionary 
powers of High Courts. In fact I 
also do not find any utility of 'that 
p:-ovision, becau;:;e the High Courts 
are already exercising the jurisdiction 
wl:ich has been mentioned in the 
amending Bill, 

CHAIRMAN : Kindly see section 
115. In the proposed amending Bill 
there is a proviso atta-:hed to it which 
does not exist at pre3ent. 

WITNESS : At what page ? 

CHAIRMAN : At page 8. 

WITNESS : It reads :-

"The High Court may call for the 
record of any case which has been 
decided by any Court subordinate 
to such High Court. and if such sub
ordinate Court appears . . ." 

CHAIRMAN : This i3 exactly as 
the Act stands at present. Now, 
they have included a proviso (a) an:i 
(b). Then. there is the Explanation. 

CHAIRMAN : It is being curtail
ed. The powers of the High Court 
are being curtailed in respect of in
terlocutory orders. 

WITNESS: Would it not be in
consistent with what has been already 
provided under article3 226 and 227 
of the Constitution ? .. 

CHAIRMAN : That is a separate 
provision of the Constitution alto
gether. 

WITNESS : The High Court has 
already got the powers of supervi
:'3ory jurisdiction over the lower courts 
and they exercise that power. The 
changes contemplated here would not 
.be of use, because article 227 gives 
them the supervisory jurisdiction. 

CHAIRMAN : Here some part of 
the jurisdiction is being taken away ' 
from them. You cannot take up every 
application for rev~3ion. You can do 
it only in certain cases, as specified 
in (a) and (b). 

WITNESS : For that we do not 
have any objection. 

CHAIRMAN : What is your opinion 
about section 60 ? 

WITNESS : I would rather re
frain from commenting on the provi
sions which I have not studied ear
lier. I thought only some of these 
provisions would be of some signifi· 
cance and it would not be proper on 
my part to give any cursory opinion. 

CHAIRMAN: What is your opinion 
on clause 14 at page 6? 



WITNESS: It says here:-

"In section 58 of the principal 
Act, in !Sub-section (1), in c.Jause 
(a), for the words "fifty rupees", 
the words "two hundred rupees" 

shall be substituted. 

That seems to be qUite alright. The 
value of the · monev has "nne down. 
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We do not have any objection to the 
amendment. 

CHAIRMAN : Thank you very 
much for y_our valuable evidence
which would be of a:;sistance to us. 
We shall consider whether we caB 
accept your amendments. 

(The witnesses then witkdx~w} 
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(The witness, Shri B. S. Wankhede, WCZ$ called in) 

CHAIRMAN: It is now 3 P.M. and 
we have the quorum. The witness 
before us is Mr. Wankhede, District 
and Sessions Judge, Chandrapur. I 
am thankful to you, Mr. Wankhede for 
sparing your valuable time to ap;ear 
before us. He. bas already submitted 
ta memorandum and it has been circu
lated to hon. _Members. I am sure 
the Members must have gone through 
it. I have to tell you·, Mr. ·wankhede, 
that the proceedings of tbis Committee 
are secret and they are not to be dis
closed till the report of this Commit
tee is submitted to Parliament. Now, 
if you have anything to add to · the 
comments you have sent to us, you 
may kindly mention them.·· 

WITNESS: Sir, I do not think it is 
necessary' for me to 'add to what I 
have already state-d ·in my 'memoran
dum because I. have confined my ~sug
gestions to clause~-~~· ~?y ~5 and ~0. 

CHAIRMAN: .Besides .them, if . you 
have anything to add 'by way of addi
tional remarks, you may do so. 

WITNESS: As regards section 80 of 
the Act I h'ave given my view: that it 
should not be omitted. 

CHAIRMAN: You do not welcome 
its deletion? 

WITNESS: I do not, because it' 
serves . as a . check .to . vexatious and 
frivolous litigation. If c;ect10n 80 is 
deleted from the Statute Book, pro:.
bably, the courts, especially the courts 
at the lower level, would be flood
ed with frivolous litigation. Of 
course, as a poa.rty the State is no 
doubt on par with a citizen, but 
yet, if section 80 is allowed to 
remain on the Statute Book, it will 
give opportunity to the St'ate to set
tle claims, to compromise claims be
fore a litigant actually goes to ~ourt, 
and that would save much of time, 
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trouble and money. So I think th . . e 
proVISions of section 80 should not be 
re~oved. ~ndeed, the object of the 

. notice provided for in section 80 . to 
. h 1S gxve t e Government an opportunity 

~o reco_nsider their _legal position and. 
If POSSible, to compromise the matter. .. - . . 

. CHAIRMAN: This _is· aJready · given 
In your written comments. If you. 
have anything to add besides . -wh'at 
you have mentioned in your written 
comments to other parts of the Bill. 
you may please come out with them. 

WITNESS: Then as regards section 
144, I haw mentioned that sub-section 
(2) would become redundant by rea
son of the amendment that has· been 
proposed in· the Bill. 

As regards clause 35 dealing with 
Order X, Rule 2 I would •add that in 
t~e. former M. P.' High Court this pro
VISion was considered as ·almost· un
necessary in the Civil Procedure Code 
because it wa3 rarely used. In cne ca;:e 
the_ case related to a Muslim Purdah
nasin lady. The counsel, who appear
ed for her, gave a· statement admittin ~ 
ta document, and the court acted upo~ 
the admission so made. Subsequent
ly, the matter went before the High 
Court and Chief Justice stone looked 
at the case with suspicion because a 
Purda.hnasin lady was involved in 
that case. So, he naturally ·said that 

·the statement made by the counsel on 
behalf of the Purdahnasin lady should 
not have been acted upon. He re
manded the case to the lower court 
and the lady ultimately won the case. 
The correct way is the notice under 
Order XII, Rule 1. 

The admission on examination 
under Order X saves trouble and does 
no h'a.rm, but the salutary point should 
be borne in mind that they do not act 



as a substitute 'ior pleading because 
the pleading can only be. a~ended in 
a proper ·way and not by substituting 
it. . 

l'nen, as regards· clause 40, 1 have 
already S'aid that the Bombay amend
ment may be. adc;led .. If. the. Bombay 
amendment is put into operation, pro
bably the speed of dispos•al of cases 
would increase. Tbere would be an 
expeditious disposal of cases. · The 
amendment contemplates that·no time 
should be lost at 911. between calling 
one witness's statement and the next, 
one party's witness and the. next coun. 
sel's statement -and evidence and judg •. 
ment. These are the p~ints which I 
have mentioned. 

CHAIR¥Al'{: M<:~y I :;eek some ~larj
fication before I prqceed · with, 1your 
statement? I wouid refer ·J you .· tg 
paragraph one of your statement ori 
cl'ause 16 .. Yqu·· nave .mentione~. that 
this. provision. serves · as a check to 
vexatious and .. frivolo-us litigation .. ·I 
have not been able to understand how 
it does so. How does section 80 bel~' 
in checking· vexatious ·and frivolous. 
liti~ation? · · · 

·WITNEss: The· party before· coming• 
to co'urt ·would" consider its~ position' 
properly. He would alsd ha\'e an op.-:; 
portunity to settle the matter with 
the .. Government: ·.The . r·Governr:i1ent 
would· also· be· posted with· the 'factl'fl 
rel•ating to the nature' of 'relief, 'which' 
is permissible under law. In :that' 
case. the .cases which linger on in a 

. -.. , "' -.. .., 

c_ourt o{ law would be minimi~ed.' · · 

SHRI. SHiU CHAND G-OY ALi The 
question is a suit having: been fiied~
unfortunately it depends on the Gov..;' 
ernment as to what action it would 
take, whether it is frivolous. or whe-· 
ther it is substant;al. Having senied 
a notice, he wil( be tempted to file a' 
suit i'i th~ Government does not· res
pond and our experience is the Gov
ernment seldom responds: 'As a Dis-· 
trict oand Sessions Judge you must 
know that the ·Government ·seldom 

rep1~es i.u .· • .:.e notices ·whlch'are ·served 
on them .. 

WITNESS: They do take .time. 

SHRI SHRI CHAND GOYAL; How· 
will it serve as a check on- the· 'plain
tiff who wants to file a suif unless:· 
the Go~rnment. tes,ponqs., Y~ur suit 
is there:· How is ·it to know whether. 
there is some subst~nce in the suit or· 
it is frivolous? Thia. i~ :·what-;, our 
Chairman wants to know. 

WITNESS: In one case ,a clerk had 
filed a suit. · He· said that the cha:r'ac-, 
ter roll warning· administered to him 
was illegaJ. : For that :he' ·brought; a 
s1,1i~,in a COli!~ of law. :It was mor~ o+: 
less an aciministrativ~- matter, 

. SHE-I· SHRI- CHAND GOYAT:.:--·Un
less the· <i~ve·~ru;ent·--i~n; him :tli~t- ·it 
is an_:a~ini?tr•ative matter; h,ow· is he: 
to konw it?· .. The. Government, never~ 
tells him ··about it. That is his ex.:: 
p~rience-. 

DR. B. N. ANT-ANI: on tne: con"" 
trary it will not be frivolous on the 
part ·ot tho"se who ·want· t6 "file a 'suit 
against the Government. These ·notice~ 
are-used iliore•:;often ·tcFhatass ·th9 
J;l€~Pl~-whO-.~an~.to,fi~ ~ s~~ agai:9-st 
the Government and it ends m colos
sal·' Injustice . to -tb.e •. cilize~ ... i'hat i~ 
' • I f_ J · • · . : 1 • J 

my .. ~~erience, ... , po,. yot,~. ~ :n~t.:: ~l),1~ 
tmat th1s provisioq:which.serye:; .. as .a 
check to vexatious and frivolou~· I'iti~ 
gation would work othe.rwis.e:l: 

·I WI'f~E~: It; . does'l 

. SHRl. RATTAN=' LAL" JAlN: r.. Ho:W 
d~ you ~econcil~ it: v.'ritll:·:yo~:.~arlie~ 
remark that there . should 'be no dis..; 
crimination between the citizen and 
the State? , · .... · 

. ' WITNESS: That is the. observation 
of the Law ·Commission. · 

DR. B, N. ANTANI:·We are con
cerned With ~· your . opinion.: , Why· 
should the Government be placed on 
a preferential footing?· 
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. SHRI RATTAN LAL JAIN: This 
.-section has been acting as a grE:-at · 
llardship on the citizen. In matters 
requiring urgent relief it acts as a 

.:great hardship to the citizen .. 

. WITNESS: Section 80 may be 
:amended accordingly. 

StiR! RATTAN LAL JAIN: What 
:is your suggestion? 

'WITNESS: It din be amended. 

"SHRI RATTAN LAL JAIN: How? 

SHRI P. C. MITRA: Is it your con
'tention that section 80 .... 

CHAIRMAN: Let the! Wlm~~s 
·reply go on record b€fore you put a 
·further question. 

- SHRI RATTAN LAL JAIN: Mr. 
""Chairm•an. he just said that section 80 
may be amended. I want to know 

now he wants to be amended. 

SHRI SHRI CHAND GOYAL: He 
·wants to know what sort of amend
-ment is in your mind. 

WITNESS: The -party coming to 
"Court may be in -some real plight. It 
·may be incorporated in section -80. 

SHRi SHRt CHAND GOYAL: Do 
-you mean to suggest that it should 
apply only to cases like injunction' and 
·other cases seeking lmmediate relief? 
·ts thoat your contention? 

WITNESS: Yes. 

SHRI SHRI CHAND GOYAL: It 
·should apply only to such cases where 
·the party comes to court demanding 
·or claiming immediate relief. 

SHRI K. D .. BHANDARE: Mr. 
·wankhede, do you agree to the basic 
principle of the rule of law that there 
·should be no discrimination between 
·the Government and the ordinary 
-citizen? That is the basic principle. 
:lt has been accepted by our country. 

WITNESS : Yes, of course. 

SHRI R. D. BIIANDARE: To what 
extent should it be modified ? 

WITNESS: I have •already said that 
the State fl.nd the citi12n should be 
placed on a par. I agree with that 
principle . 

I would only put in this provision 
as a practical person. who has to do 
the work. We have to deal with thE'se 
cases in a court of law. 

SHRI R. D. BHANDARE: Are you 
not satisfied with section 82 'as a 
practical man who has to deal with 
matters everyday in the court? Are 
you not satisfied with section 82? I 
am sorry, section 81._ exemption from 
arrest and personal appearance, origi
nal section 81. . i 

CHAIRMAN: Section 81 does not 
help. The question is about section 
80. 

SHRI R. D. BHANDARE: I quite 
follow. He would like to modify the 
principle under the rule of law. 
Therefore, I soay, is not section 81 
sufficient modifi.C'ation to give guaran
tee 0 r protection to officials? 

WITNESS: I would not give be
cause here se.c.tion 81 deals with ex
emption from arrest and personal aP
pearance only. 

SHRI R. D. BHANDARE: To that 
extent is it not a modification to the 
rule of law that all must be treated 
alike? 

SHRI SHRI CHAND GOYAL: This 
section h'as been existing on the Sta
tute Book for the last eighty years. 
So far as I know the Government has 
made use of it by raising just techni
cal pleas that the notice is defective, 
and many a suit bas failed because of 
defects in the notice. So we want to 
know as to what is the justifiC'ation 
for retaining this section in future, 
which has hardly been made use of by 
the Government during the last sev-enty 
or eighty years. We do not find an 
answer to that unless you suggest some 



justification for retaining it on the 
Statute Book. 

SHRI R. D. BHANDARE: Let him 
app!y his m;nd wheth12r section 81 is 
not a sufficient guarantee instead of 
retaining section 80. He would like 
section 80 to be ret:ained. We want 
that i! should be deleted. He wants 
to sugge~t that protection should be 
given to the officials. My question is 
und~r section 81, is it not sufficient 
protect'on to the officials wil.hout 
modifying the principle that all must 
be treated alike? 

WITNESS: It is not as much •a ques
tion of protection to Government 
servants. But i: is a question of the 
notice received by the Government 
regarding the claim. Not!ce is meant 
for giving knowledge regard:ng the 
claim as a whole to the Government. 
GoV'2rnment might compromise in the 
m'atter. Government may not be 
fa,.ed wi.h a challenge in a case 
whi-:-h is strong. 

SHRI R. D. BHANDARE: Kindly 
do not treat the case of the Gove·rh
ment. You have come here as a wit
ness. 

WITNESS: Of course, as for the 
rule that the Government and the 
citizen are on equal, footing, it is 
sacrosanct. There is no doubt about 
it. 
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CHAIRMAN: The question is whe
ther it has been within your experi
en~ that •a large number of cases or 
sutncient number of ca~es are com
promised by the Government because 
of giving of notice under section 80. 

WITNESS: Yes, yes. 

CHAIRMAN: Has it been your ex
peri·=nce that cases are compromised 
on the giving of such notice? 

WITNESS: My experience is that 
~everal cases are compromised. It ;s 
also my experience that the Govern
ment takes recourse to the technical 
objection that the notice is not correct 
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and the case should tail. That is also 
the case. 

SHRI SHRI CHAND GOYAL: I 
would like ,:o know what would be 
the number of notices that are served 
and in what percentage of cases the 
Government is willing to compromise 
or willing to respond. Could you give 
us some idea? 

WITNESS: I will not be able to 
give that, but I think .... 

SHRI SHRI CHAND GOYAL: One 
in a thousand? 

WITNESS: The Government does 
make strenuous efforts to compromise 
the cases· as far •as possible.· 

SHRI SHRI CHAND GOYAL: What 
is the percentage? 

WITNESS: I would not be able to 
give the correct percentage, 

SHRI RATTAN LAL JAIN: Nowa
days there is ·a good deal· of corres
pondence prior to the institution of 
a suit because no one institutes a suit 
without any notice, without any s11n 
of correspondence with the Govern
m~nt. There is a lot of correspon
dence prior to the institution of a suit. 
This giving of noiice, if it is dispensed 
with will it not do disservice to the 
Gov~rnment, will it not harm the in
terests of the Government? 

SHRI SHRI CHAND GOYAL: Is 
your •answer in the a.ffirmative to the 
question of Mr. Jain? ·we have not 
been able to gather whether you are 
giving an affirmative reply or in the 
negative. 

WITNESS: I have not followed th•~ 
precise question. 

SHl..!: £ERI CHAND GOYAL: His 
question is, before the service of a 
noti::e there is considerable corres
pondence betw.:en the person who 
wants to bring a suit against the 
Government and the Government. in 
order to get the matter· ~ettled. But 



in that C'ase he suggests that the ser
viet~ of a notice will be just redun
dant and useless be::ause any person 
who wan.s to approach a law court 
must correspond with the Govern
ment, and that correspondence wi"l 
give the Government an opportunity 
to settle the case if jt has a mind. 

WITNESS: Yes. I ag::-ee that that 
would give •an opport.unity to the Gov
ernment to settle the matter. 

SHRI P. C. MITRA: Do you think 
that this amendment regarding sec
tion 80 is good and there is no need 
of giving notice to the Governm~nt? 
You now af.er hearing here have a 
change of view and you are now 
agreeable to i.he view expounded here 
that there is no necess"ty of giving 
any notice under section 80 to the 
Government? 

WITNESS: It is our experience 
that frivolous litigation from citizens 
would increase. 

SHRI P. C. MITRA: Your point is 
\hat m'any persons out of excitement 
file a suit agaimt the Government or 
anyboy, b~t afb.?r mature thought he 
changes his mind and these sixty days 
give him an oppor•unity to think of 
whether he should institute the ca~ 
o-:- not, and that is beneficia} to the 
litigant. Is this your view? 

WITNESS: The b'as'c principle of 
.ection 80 is that the Government 
must bz posted with the facts of the 
case. Jf due notice is not given the 
Government is not posted with fac.s. 
Mere giving of notice is not sufficient 
because the papers pass through 
different hands. The papers must be 
receiveiO'I by a proper authority. Our 
experience is that it takes a lot of 
time for them to file a sta~ement. 

SHRI P. C. MITRA: Therefore, you 
fee} that instead of two months the 
Government should be given more 
time to allow the whole thing to pass 
through proper channel. 

WITNESS: I c•annot give my opin"on 
about '-he time limit. The object of 
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the notice is to enable the Govern
ment to examine the posit:on with re
gard to the case and satisfy itself as 
far as possible or settle the case. It is 
not ~h·~ intention of section 80 to 
def~at the· case. Of course, if the 
~wt ce is not proper the Government 
11 bound to take the stand that the 
notice is not proper. 

SHRI RATTAN LAL JAIN· Sup
posing the notice is dispensed with 
no cost will be awarded. Will it 
sufl'l.ce? • 'T"'f 

WITNESS: That is what the 'amend
ment suggests. 

CHAIRMAN: It seems to be the 
firm view of the witness, based upon 
his experience, that notice under sec
tion ao is necessary. 

In the second paragraph o.f your 
commenfs, on clause 25, w:th regard 
to section 144, you have said that ''the 
proposed amendment to sub-section (1) 

of section 144 renders existing sub
section (2) redundant. In view of 
the propr,=d amendment which pro
vides institution of suit for the pur
pose, i~ will necessitate omission of 
the ex'sting sub-section (2) which 
bars a suit". 

WITNESS: Because subsection (1) 
now provides:-

"where and in so far as a decree 
or an order is varied or reversed in 
any appeal, revision or other pro
(E.-~dig or is set aside or mod:fied in 
any suit instituted for the pur
pose .. '• 

These were not ;n the original pro
vision. Sub-section (2) of section 144 
lays down: 

"No suit shall be instituted for .he 
purpose obtaining in rest~tution or 
other relief which could be ob~ain•2d 
by 'application under su b-::ection 
(1 )." 

CHAIRMAN: In view of th~ change 
proposed, how does it become redun
dant? 



WITNESS: The section bars a suit 
and the same thing is incorporated 
her·~. Thereiore, L is redundant. 

CHAIRMAN: The change proposed 
is that instead of the suit being fi!ed, 
the executing court will decree or the 
'briginal court will vary or reverse the 
decree according to the change made, 
by an application. 

WITNESS: The power to file a su·t 
is there. The sub-section ( 1) itself 
comempl•ates that if a decree or an 
order is varied or reversed .. the Court 
which passed the decree or order 
shall .. cause such restitution to be 
made .... 

CHAIRMAN: That will be done by 
· an application and, therefore, you can
not say that clause (2) is unnecessary. 
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Therefore, I think that even if this 
change is made in a~cordance with 
th·~ proposed •amendment, sub-clause 
(2) of the or'ginal Act is. necessary. 
That is my view. It is really not.·• 
redundant. 

WITNES~: Yes, I agree with your 
view. 

~'\' ~'\' o tt1' o 'fir; : ~ •mr 1t 
'QTTfr ~~'fT :q'TQ:CfT ~ I. 'QTT.f if 'iff Jtqli:~ . 
f{!ll ~ ':d"lf if imrr'li · 2, "~ 2 s, 
fri:7Ff 14 4 t orr{ if ~C§ "'~ ~ 1 9;1"111' 

if :a-lf flf~f-B if f"{qfi f~ ~ 9;fR 
"'~ ~: 

"In view of the proposed amend
ment which provides institution of 
fuit for the purpose, it will necessi
tate omm'ssion of the existing sub
sec ion (2) which bars a su·t." 

lfQ: mt.T 'f.T f~ ~ 1 

'ii1~~ : 11iT\: 9;f<T q ~ ~m rn 
~ f'l> 'iff~ f'fim' \ill~~ wn: 
CfQ: f'filTT ~iiTl{lfT Cff ~ iiR liT ~;;r -?r<fl!A" 
2 ~ :;ffi~ q"h: -a-?r ~ ~r f'fim' 
:;n<IT~I ~if'if'T~~~t 
;jfqf<T if ~ ~ lfQ: <mf llRT ~ I 

"lt ~ o tf" o 'fi'l\;' : ~ott ~lfthlf 
if 'iff <rf~ or ~ ~ ~ ~~ ;n.,-_ll' ~~~ar ~ f'l> 
~ ~-c ~~or ~ ~1if ctT ~a ~ 1 a-) 
~"!~:-c 'fit f<t.~ qf~<r ~ ~;~]if ~~ 
ifi'!~if fo=,lfil~T ~ ~~ ~ \ifl~l'fT ~tt_~T 
~ ? . . 

;ilt,~if: ~tqif ~tn ~l~T f'l> ~'iff 
1t if lij'Jfl..f"'~~ ~ .. ~;r q~ lfi"{ ~~t~nrh 
~~t ifl'~ ~~ Wi~fic liT q~ lfi~ ~·n~ I 
~~t ifl{ .. ~~ cr~a- ~ flfi ~~{{'\if t iltil 

1ft ~if'-~Uiif 2 ifiP:Ilf ~~otT "ifff~~ I 

~~ Gila' ~ ~·~ t:rft lfi ~ l ~ ~ I 

CHAIRMAN: Now I will take you 
to para 3 of your comments regarding 
clause 35. You have stated,-

"Therefore, I am of opinion that 
neither the proposed amendment to 
rule 2 nor the existing rule 2 is 
necessary to be ret•ained. In prac
tice, even the provisions of rule l 
of Order X are rarely observed by 
the court par,icularly to avoid com
plications of such statements made 
'for women or minors." 

I want to know: if both the provisions 
are dropped, then, under which pro
vision of law will the court have the 
power to examine orally the persons 
specified in the proposed amendment? 

WITNESS: I have already sa'd th'a. 
these provisions are rarely used in the 
court of law. Judges rarely use them. 
The Privy Coun::il had observed that 
the statements should be used in su~h 
a way that they do not affect the 
pleadings of the parties. 

CHAIRMAN: Tha~ may b~ so. 

WITNESS: In several eases, the 
statements are used as pleadings, 

CHAIRMAN: I follow what you 
said. If the court does not avail it~elf 
of the sub-section, it . does not . mean 
that it is unnecessat·y. ·Therefore, l 
want to know' from you under which " ·. 



provision of law the court will have 
the power, the right, to examine a 
person. 

WITNESS: The court can m'ake use 
of the provisions of Orders XI and 
XII of the Civil Procedure Cod2 
direct!ng the parties to exchange 
notices for admission producing facts 
and documents. 

CHAIRMAN: You said in your 
note, " .... neither the proposed amend
ment to rule 2 nor the existing rule 2 
is necess1ry to be retained." If both 
these provisions are to be dropped, I 
am asking you as to under which pro
visio!1 o~ law the court will have the 
right to examine the persons. 

WITNESS: The court can take re
course to Orders XI •and XII. 

CHAIRMAN: The powers under the 
Orders are not the same as this power. 

WITNESS: Maybe, but. ... 

CHAIRMAN: Mr. Wankhede, the 
existing sub-section (2) gives a right 
to the court to examine while the 
other provision gives the party a right 
to give notice. Supposing the parties 
do not avail of that chanco~. then the 
court Will be deprived of that right 
to examine these persons under the 
existing rules. 

WITNESS: Those admissions should 
not be used as pleadings. 

CHAIRMAN: That is another 
matter: they may not be taken as 
pleadings but they are for under
standing the problems between the 
parties. Therefore it cannot be !laid 
that these rules are redundant. 

WITNESS: It has been observed 
that these admissions should not be 
used as pleadings. 

CHAIRMAN: That is 'another 
matter but the rule is not redundant 
aftd therefore it should not be deleted. 
That i$ the only thin: that I want to 
,.y; 
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Anyway, Mr. Wankhede what are 
your views about se~tion 102 
clause 21, page 8 of the Bill? At th~ 
present moment the limit is only one 
tho•.1sand rupees; it is proposed to 
raise this figure to Rs. 3000. What 
at"::! your views •about this particular 
provision? You have not made any 
comments about it. (After a pause) 
You may p!e3.so~ take your tea before 
replying to it. 

WITNESS: Section 102 provides for 
second appeals in the case of suits of 
the nacure cognizable by Courts of 
Small Causes only .... 

CHAIRMAN: I had asked for your 
opinion on raising the limit from one 
thousand rupees to three thousand 
rupees. What are your views? You 
approve of the change or not? 

WITNESS: I am inclined to ap
rove of the change. 

CHAIRMAN: You are not opposed 
to it. For what reasons? 

WITNESS: Because that would go 
to limit the number of second appeals. 
The more the valuation, the lesser 
would be the number of second ap
eal 

CHAIRMAN: But the value of 
money has gone down since the limit 
was fixed and Government thought 
that the figure of one thousand rupees 
would be too low a figure and there
fore it should be raised to three thou
sand rupees. Do you think it should • 
not be so raised? 

WITNESS: That is what ought tv 
be done. Some changes have been 
effected now in the provisions of 
Order XXXIII regarding pauperism 
and so on and so forth. 

SHRI ft. D. BHANDARE: Our re
quest is that you kindly sreak louder 
so that, apart from facilitating the 
taking down of your observations, we 
can hear and appreciate your views 
and then formulate our own Yiews. 

CHAIRMAN: What is your opL"!iol'l 
~bout it? If th's chan~e is made, a 



large number of appeals between the 
.figure of one thousand rupees and 
three thousand rupees would be shut 
out. So, from the litigant's point of 
view is it right to raise the limit from 
one thousand rupees to three thou
iand rupees? 

WITNESS: I would not be able to 
give my opinion regarding this because 
I am not concerned with such cases. 

SHIU R. D. BHANDARE: He is not 
acquainted with these Small Cause 
suits. 

SHRI SHRI CHAND GOYAL: 
Mr. Chairman, may I ask him ques
tions from the materials that he has 
given? 

CHAIRMAN: You can certainly ask 
questions. 

SHRI SHRI CHAND GOYAL: Mr. 
Wankhede, you have suggested in 
your last paragraph that Order XVII, 
rule I should be amended in the light 
of the amendment which has been 
made by the Bombay High Court. I:; 
that right? 

WITNESS:Yes. 

SHRI SHRI CHAND GOYAL: What 
is the substantial change which the 
Bombay High Court has made depart
ing from the orginal provisions of the 
Bill? In what way is this an improve
ment and it will shorten the time of 
the civil proceedings? 

WITNESS: I have given the reasons 
in paragraph 4. The intention is to 
get a case on and over with no time 
lost at all between calling one wit
ness's statement and the next, one 
party's witness and the next counsel's 
statement and evidence and judge
ment, judgement being delivered by 
the Judge immdiately. 

271 

SHRI SHRI CHAND GOYAL: Do 
you not know that even now the prac
tice is and the position is the court has 
been given the power to adjourn a 
case from time to time. The practice 
is once the evidence starts all the 
witness are examined and the parties 

are not given adjournment.· ·If the 
cou:t is to record in writing the rea
s m, how does it act as a deterrent to 
adjournment? Even according to the 
Bombay amendment the court has the 
discreation to adjourn a case and not 
necessarily finish all the witness of 
one party or the other. 

WITNESS: In practiceJ Judges are 
required. to record the evidence of 
witness at one stretch and finish it, 
and then give their judgement. That 
is the spirit of the rule. If sufll.cient 
reasons are given, the case will have 
to be aP,journed. 

CHAIRMAN: You think that if the 
court has· to" give reasons for adjourn
ment, it will usually not be prepared 
to adjourn the case and the object will 
be achieved. 

WITNESS: When we were working, 
our inspecting Judges used to say 
that cases could be adjourned ou.ly 
under three condition. one is on the 
death of the party, the second is on 
the death of the lawyer and the third 
is on the death of the · Judge. The 
rules regarding adjournment were 
very stringent in the old days. You 
could not adjourn cases so easily, 

SHRI SHRI CHAND GOYAL:. You 
say that the reasons must be recorded. 
Even now the practice is for the courts 
to record the reason. The court says: 
The court's time is over. Similar rea
sons are also given. They may not 
be genuine reasons. But would that 
be a sufficient safeguard or guarantee 
to chheck the delaying the disposal of 
cases? Will this provision of writing 
the reasons for adjournment be a 
sufficient guarantee? My experience 
is that court or the Judge just writes 
some valid reason. 

WITNESS: Actually in the State 
from which I come, namely, Madhya 
Pradesh, if an application for adjourn
ment was allowed, the inspecting au
thority used to say that it was invited 
by the court. The provisions regarding 
adjournment were very stringent. The 



courts rarely allowed applications for 
adjournment, with the result that the 
cases proceeded. The evidence was 
recorded and the judgement was deli
vered. The cases were disposed of 
quickly. 

SHRI SHRI CHAND GOYAL: 
Would you suggest that there should 
be more stringent provisions than 
those suggested in the Bombay amend
ment? 

WITNESS: Yes. That alone can 
guarantee quicker disposal of cases. 

CHAIRMAN: What is your 
experience? Ar~ .he adjournments 
more due to lawyers or judges? 

WITNESS: Both. 

CH.AIRMAN: Please let us know 
your experience. 
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WITNESS: It all depends on the 
Judges and lawyers. Some Judges 
are firm enough not to give adjourn
ments. They are very sincere in deal
ing with cases. They would not allow 
adjournments. Some lawyers are 
very sincere. 

CHAIRMAN: Is it a fact that some
times difficult and important civil 
cases are brought before courts and 
they want to shirk their responsibi
lity? Therefore, they adjourn the 
case under one pretext or another. 

WITNESS: Of course, some judges 
do shirk their responsibility in dealing 
with cases which are complicated in 
nature or in which they are not able 
to make up their mind in a forthright 
manner. 

SHRI SHRI CHAND GOYAL: 
Shall I quote one instance? Whenever 
I felt like asking for an adjournment, 
I went with two boxes. I would 
spread my books on the table and the 

· Judge would ask me whether it was 
a prolonged case. I would say 'Yes'. 
The case would be adjourned. 

WITNESS: A little firmness on th ~ 
p:1-• :f the Judges would curtail the 
nun1be.>r ".f A<lin11rnments. 

CHAIRMAN: I would like to know 
if you think that with the changes pro 
posed to be brought about in the pro
posed Bill, litigation will be substanti
ally reduced, the length of time will be 
reduced and the costs will be reduc
ed? Do you think so? Or, do you 
think some more drastic steps are 
necessary to cut down the length of 
time? 

'WITNESS: I have already refer
red to Order XVII, Rule 1, which will 
curtail m:.tch of the time and bring 
down the cost of litigation. 

CHAIRMAN: After all you are a 
Judge and I would like to know this 
from you. A Judge of a High Court 
has expressed the view that neither 
the length of time will be reduced nor 
money saved by this proposed amend
ment and that more -drastic steps are 
necessary to cut down the length of 
litigation in the courts. That is the 
view of a Judge of a High Court. 
Therefore,! wanted to know it from 
you. 

WITNESS: Yes, they have such 
v:ews. 

CHAIRMAN: What steps would oyou 
suggest? Do you not think that our 
efforts and labour would be wasted 
if we do not bring about a reform in 
the Civil Procedure Code? 

SHRI R. D. BHANDARE: May I 
answer on his behalf? More Judges 
are required. No adjournment should 
be given and the work will be com
pleted in time. 

CHAIRMAN: Please answer my 
question. 

WITNESS: I would be slow to con
tradict the highest dignitaries. 

CHAIRMAN: What reform would 
you suggest? If the amending Bill 
does not go far enough, do you think 
some more drastic steps are neces
sal'y? What would you suggest? 

WITNESS: It would be a general 
question. 



CHAIRMAN: But it is within your 
experience. 

WITNESS: So far as my opinion is 
concerned, the present amendment 
would meet the object in view. 

CHAIRMAN: It may succeed to a 
certain extent, but not to the full ex
tent. What steps would you suggest? 

WITNESS: After all the main 
object with which this amending Bill 
has been brought forward is to reduce 
the length of time, so that the arrears 
may not mount and that cases in 
courts could be finished much earfier. 
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CHAIRMAN: Then litigation will 
also be minimised. Therefore, I am 
asking what positive steps we can 
take. 

WITNESS: If the Code is properl"y 
worked, the obje~t cnn be achit)ved. 
For example, in the old days, we 
rarely adjourned a case for more than 
five or six hearings. The first day 
was for filing the statement. The 
second day was for settling th(/ date 
on which parties must file the list of 
witness<::> must pa ythe process fees, 
must file the application for commis
sion. The case was fixed for the evi
dence of the witnesses, on which day 
the witnesses were examined, and 
then the case was cl6Jsed. These were 
the only stages of a case in the old 
days. Now the times have changed. 
Parties do not file written statements 
for days together. Cases are adjourn
ed. 

SHRI SHRI CHAND GOYAL: Have 
you heard an election petition? 
Election petitions are usually finished 
within six months. They regulate 
their procedure in such a manner that 
the case must finish within six 
mr:-.nths. 

WITNESS: Not necessarily. Again 
the petitioner is always in a mood 
to get the case adjourned. If he has 
not a good case, then he would see 
that his opponent is put to trouble. 

SHRI SHRI CHAND GOYAL: But 
the question is everything rests with 
the court. If the court is determined 

to finish it within six months, then it 
will tie the hands of the petitioner. 
It will not permit him to take more 
time than is actually necessacy. 

CHAUDHURI RANDHIR SINGPI: 
If the stages of recording evidence 
and hearing of arguments are day 
after day, whatever evidence is avail
able if it is heard day after daY 
and not adjourned for two or three 
months, when you hear arguments 
everyday, don't you think this will 
cut down the length of time which 
is consumed b'y litigation? 

WITNESS: Yes. Then 
would' continue at one 
would be closed soon. 

the case 
stretch and 

CHAUDHURI RANDHIR SINGH: 
What is the hindrance that keeps you 
from adopting a procedure fot quick 
disposal? Is it because of the num
ber of cases being so enormous? 

WITNESS: We used to follow the 
block system in which system the 
cases fixed for evidence were to be 
finished in that sitting just like the 
sessions cases. Onc_e they start they 
must end. 

CHAUDHURI RANDHIR SINGH: 
You want it adopted at the lower 
level. At the District Judge's level 
this is done. 

WITNESS: We try the sessions 
cases. We do not adjourn the sessions 
cases because the witnesses appear 
before us, we record the ~vidence and 
we dispose of the case In the same 
sitting. That does not happ~n in. civil 
cases. The witnesses are mvanably 
absent. The lawyer is pressing for 
adjournment. Something occu~s 
which blocks the progress of the sult. 

CHAIRMAN: May I ask you~ views 
on the changes being made m sec
tion 115? You will notice that ~n~er 
the proposed amendment rest,nctlOn 
ha been placed on the powers of the 
co~rt, on page 8 of the Bill, clause 
23. You will notice that after (l)(c) 
there is a proviso: "Provided that 
the High Court shall not, under thiii! 



sub-section, vary ·or reverse any order 
made in the course of a suit or other 
proceeding, including an order decid
ing an issue, except where"-there 
are (a) and (b). This clause restricts 
the powers of the court in regard to 
revision to an extent. What are your 
views on this point. Do you think 
this change is necessary or not? Sub
clause (a) is more or less the same 
as the law stands at present. To that a 
proviso is being added, (a) and (b) 
are mentioned, and explanation is 
given on the next page; on page 9 
you will find an explanation. Do you 
think that this circumscribes the 
powers of the High Court or you 
would want the section 115 to stand 
as it is under the present Act? 

WITNESS: Section 115 as it stands 
should be allowed to stand. 

CHAIRMAN: Do you think that 
under section 115 of the Act the 
reversionary powers of the High 
Court are properly provided for under 
the existing Act? Is that your view? 

WITNESS: Yes. 

SHRI J. M. IMAM: As a District 
Judge you must have been receiving 
appeals from the decisions of the 
lower courts. May I know from your 
experience what are the various fac
tors that contribute to delay in dis
posal? Do you think that your dis
posal of cases is quite expeditious? 

WITNESS: Yes. 

SHRI J. M. IMAM: I am not speak
ing of your court alone. The com
plaint is that the appeals field from 

·the judgment of the lower court to 
the district court take a long time, 
there is a lot of delay in disposal. 
Can you suggest any measu:-e by 
which the disposal of cases rna)· be 
expedited? 

WITNESS: I have already said that 
the Civil Procedure Code contains 
provisions for that. I1' the proper 

· number of Judges are appointed ... 

SHRI j_ M. IMAM: If there are 
cases, they will appoint an extra 
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Judge. But do you think that under 
the present circumstances you can 
suggest more concrete measures by 
which there will be less delay in 
litigation? 

SHRI J. M. IMAM: Can you suggest 
measures by which disposal will be 
quicker? 

WITNESS: Limitation on days when 
the defendent must file his written 
statement, not allowing adjournments, 
framing of issues on a particular date 
and on the following day filing of list 
of witnesses by the party, filing of 
application for the issuence of com
mission for the witnesses and so on. 
In other words, the court must stick 
to the dates when the things are to be 
done. But now the tendency is to 
adjoarn for each and every thing. 

CHAIRMAN: These are time-con-
suming factors? What remed'y do 
you suggest to reduce this delay? 

WITNESS: There are some bar as
sociations which strictly observe the 
rules framed by the High Court with 
the result that delays are narrowed 
down. While t!lere are others which 
do not observe these rules and de
lays are there. So far as our system 
in the Nagpur High Court is concern
ed, the cases are never adjourned no 
matter what happens. I gave you the 
instance of a District Judge who 
would grant adjournment only in case 
of death of a party. 

SHRI J. IMAM: Some lawyers feel 
that adjournments are to their ad
vantage because the more the number 
of adjournments the more will be 
their income. So it is for the judge 
himself to see that adjoUrnments are 
not given and the cases are taken up 
in time and expeditiously.· Are the 
Judges observing the rules? 

WITNESS: So far as the Judge is 
concerned he is not concerned whether 
a laW:Ver has received his fees or not. 
The Judge is concerned with the 
procedure. The Judge can firmly say 
that in cases fixed for filing written 



st:>.tement or for evidence no adjourn
ment will be granted and the cases 
would be disposed of speedily. 

SHRI B. P. MANDAL: It is not 
proper for a Judge to annoy a lawyer. 

WITNESS: The procedure is there. 

SHRI R. D. BHANDARE: I will 
draw 'your attention to section 115, 
with reference to the proviso. Do 
you like to incorporate the provis0 
so that the parties may not be put tu 
any disadvantage? That is the reason 
and rationale b€hind the proviso. And 
you want to delete that proviso. Sec
tion I 15 speaks of the power of the 
High Court. Clause 23 wants to 
amend it. 

WITNESS: Actually, the provision, 
as it stands, already limits the ex
ercise of powers by the High Court. 

SHRI R. D. BHANDARE: The power 
by the High Court may be exercised 
with advantages to the party. The 
High Court will take into considera
tion certain factors. The provis(\ Jiays 
that it should not be so deterrent 
against the interest of the parties. 
That is the meaning. Therefore, this 
proviso has been added in the inte
rest of the parties. For example, take 
clause (b) of the proviso which says: 

"The order, if allowed to stand, 
would cause irreparable injury to 
the party against whom it was 
made." 

Therefore, it is in the interest of the 
parties themselves. It is not for the 
purpose of delaying the mutter. 
What have you to say? 

WITNESS: The provision may be 
incorporated. 

SHRI SHRI CHAND GOYAL: The 
provislon considerably curtails the 
powers of the High Court to exercise 
the revisional jurisdiction in the num
ber of irregularities and the number 
of illegalities. So the attempt is 
advisedly to cut down the revisional 
powers of the High Court. I do not 
agree with my learned colleague that 

this proviso has been incorporated in 
the interest of the party. 

DR. B. N. ANTANI: The learned 
colleague while asking the question 
know it very well. 

CHAIRMAN: I put to you that this 
proviso, according to me, restricts the 
powers of the High Court to a cer
tain extent from what the powers are 
at present. Therefore, I wanted to 
know your views. You were of the 
view that this proviso should not be 
allowed to be incorporated in the 
Bill. Now my friend has put to you 
and you have said you think that it 
should be provided. I would like ~ou 
to reconsider this point again and let 
us know your views. 

SHRI SHRI CHAND GOYAL: Do 
you not think you are blowing hot and 
cold in the same breath? 

WITNESS: These are points on 
which I cannot give my opinion. 

CHAIRMAN: Well, if you cannot 
express an'y firm view, that is another 
matter. 

SHRI R. D. BHANDARE: Mr.· 
Goyal's question is more misleading, 
whether we should curtail the powers 
of the High Court. 

SHRI SHRI CHAND GOYAL: Up 
till now you have been examining 
witness. I do not think you ever 
got the opportunity of coming to a 
witness box and give your opinion. 

WITNESS: This is a pleasant ~ob. 

SHRI R. D. BHANDARE: Apart 
from curtailing the powers of the High 
Court to do awaY with certain ano
malies and irregularities this proviso 
speaks of giving more safeguards to 
parties to the suit. That is the sim
ple language of the proviso. In view 
of your experience, do you like that 
latitude should be given in certain 
cases? If the orders are reversed they 
are likely to go against the interest 
of the party. The provision says that 
if such power is there that power 



should not be exercised. Wide. dis
cretion is given to the High Court in 
the interest of the party. More dis
cretion is given to the Judges. Since 
the order is already passed and the 
results are likely to be advantageous 
to the party, such an order should 
no. cau.ion a change. '.i'hat i2 the 
meaning of the proviso. Therefore, 
should the proviso not be retained, as 
it is? 

(No reply) 

CHAIRMAN: He is not able to 
make up his mind. 

WITNESS: The proviso awaits final 
interpretation. 

SHRI S. B. PATIL: Mr. Wankhede, 
in your memorandum, para 3 on 
Clause 35, you said, "If irrelevant and 
scandalous allegations are made in 
the pleadings they may be struck out 
by the court, but normally pleadings 
should only be amended on applica
tions." "Irrelevant and scandalous 
statements" made ligainst whom? Do 
you mean to say against "women and 
minors"? You also said, "In practice, 
even the provisions of rule 1 of Order 
X are rarely observed b'y the court 
particularly to avoid complications of 
such statements made for women or 
minors." 

WITNESS: If there are irrelevant 
and scandalous allegations made in 
the pleadings, they should be ordered 
to be struck off. With regard to 
women and minors I have already 
given the instance of one case. Why 
I say that this sub-se-.:tion (2) shculd 
not remain on the Statute Book is this. 
There was a case of one Pardanashin 
lady. It was alleged in the court of 
law that she had executed a gift deed. 
The counsel admitted the execution of 
the gift deed, and the matter went 
before the High Court. The Chief 
JusEce thought that since Pardanashin 
woman was involved, there was some
thing shady about the transaction. He 
set aside that order and remanded the 
case. It was subsequently found that 
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that woman had not executed that 
deed at all. And she ultimately won 
the case. So, had the admission not 
been made, the court would not have 
acted upoR and would not have admit
ted the claim. The statement made 
on behalf of Pardanashin woman or 
minors should be viewed with suspi
cion. That is the point. 

CHAIRMAN: Now, Mr. Wankhede, 
will you kindi'y express your view on 
the question of holding a pre-trial 
conference between the court, the 
parties and the lawyers? Do you 
think that this method will minimise 
the length of time that is b2ing taken 
at the moment? 

WITNESS: Yes. Such a practice 
exists in England. But so far as the 
mofussil courts are concerned, this 
practice might not help the judges 
so much, or the parties even, because 
litigation in the mofussil courts is of 
a simple nature. 

CHAIRMAN: But in a way if such 
a pre-trial conference is held at the 
time the court strikes the view, the 
parties can explain their case to the 
court and the court can arrive at the 
disputed point. And this apart, if 
such a conference is held, the entire 
base of th~ parties could be under
stood by the court so that it could 
better appreciate all the issues which 
are relevant and those which should 
be struck. Do 'you think that such a 
pre-trial co'1ference will serve any 
purpose or will it be another futile 
attempt adding to the waste of time? 

WITNESS: The existing provisions 
of the Code do provide for a complete 
understandin" of the cases and for 
co:npleting the preliminaries. By pre
trhll conference you probably mean 
that there should be some discussion. 
Judges must understand the case right 
from its inception. 

CHAIRMAN: .Yes. yes. My question 
is whether the judges will benefit by 



pre-trial consultations any more than 
what they do at the moment. The 
difficulty is the CPC has made all 
possible rules which should be help
ful to the court, but they are not 
strictly followed. The courts while 
striking issues accept the issues fram
ed by the parties themselves. That 
means the purpose of the Act is not 
served. So, I am putting this ques
tion to you. 

WITNESS: In complicated cases it 
will be helpful while in simple 
cases it will be a waste of time. 

CHAIRMAN: The Law Commission 
after considering the entire aspect has 
come to the conclusion that pre-trial 
conferel'lce is not necessary. There
fore, I want to know what your view 
is. 

WITNESS: The responsibility of 
framing the issues is of the court it
self. It is not the responsibility of 
th~ parties. 
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SHRI SHRI CHAND GOYAL: But 
if such a conference is held, \fle judge 
will be in a better position to ap
preciate the position of the case, 
whether it will be a forced defence 
or vexatious defence or it is just a 
hopeless case. And if the court can 
benefit b'y this method, then, it can 
expedite its disposal. 

SHRI R. D. BHANDARE: In that 
event, Mr. Goyal, the Evidence Act 
will have to be deleted ... 

CHAIRMAN: Not necessarily. It 
only m<'ans compl>Cte understanding 
of the case for the judge. 

WITNESS: The judge must under
st:md the case from stage to stage. 

CHAIRMAN: In foreign countries, 
mostly in America, this method of 
pre-trial conference exists and accord
ing to the figures there, the length of 
ttme 1s reauced. by the adoption of 
this mPthod. How it will work in 
India, 1 do not know. The view of 
the Law Commission is that it will 

not add ve1'y much to th~. kp.o,wledge 
of the judge and that the prov:i~ions 
made in the CPC are sufficient guar
antee that the judge can understand 
the case. 

WITNESS: In America most. ~ot .the 
cases are decided in the lawyers' 
chambers; they do not come to the 
court at all. In America there is that 
procedure regarding pre-trial con
ference but most of the cases are com
promised in the lawyers' chambers; 
they do not file the cases even; one 
lawyer approaches the other laW'yer 
and the case is compromised. 

CHAIRMAN: Then the re-trial con
ference can be held to bring about 
such compromises. 

WITNESS: Of course so far as the 
complicated litigation is concerned, 
such a conference might help but in 
the case of simple litigation such a 
conference would not serve any pur
pose. 

CHAIRMAN: The understanding of 
the Law Commission is that sufficient 
regard is not paid by the courts to 
the existing provisions of the CPC 
and therefore the trial is lengthened 
because irrelevant issues are framed; 
one party frames certain issues and 
another certain other issues and the 
evidence unnecessarily proceeds on 
that basis. Ultimately the c_ourt finds 
that these issues were quite unneces
sary and the mass of evidence col
lected was not necessary for the deter
mination of the point in question. 
Therefore the question was whether 
re-trial conference would add to the 
wisdom of the Judges for a proper 
understanding of the case. That 
would also reduce the length of time, 
reducing the expenses of the litigants. 
It will be a sort of experiment only. 

WITNESS: Yes, it will enlighten the 
courts. 



CHAIRMAN: Then any more ques
lions? 

(After a pause) 

Mr. Wankhede, thank you very 
much for the trouble you have taken 
in coming here and giving us your 
helpful views. 

278 

WITNESS: Mr. Chairman, I have to 
thank you for giving me this opportu
nity. 

CHAIRMAN 1 I hope we shall bene
fit by your aavice. Thank you. 

(At this stage the witness left) 
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(The Witnesses Shri Hemendra 
Shah, Sh; i Ashok N. "Fyas, Shrimati 

Sujata Manohar ani Shri P. K. 
Thako;·e, were ca led in) 

SHRI P. K. THAKORE: Mr. Chair
man, when we received a copy of this 
Bill we formed a committee, the Bills 
Committee,·· The -Advocate-General is 
also a memb-er but he has not been 
able to come. One more member has 
been elevated to the Bench. So he is 
also not here. Here we four consti
tute our Bills Committee. We havC' 
held our deliberations. Of the views 
and suggestions, which. we ar~ giving 
presently, some of them are on the 
basis of the consensus of all of us, 
and some ·of them may be individual. 
So what we· propose to do is that first 
we will say what is the unanimous 
opinion of our committee, and then, if 
an'y individual· me:inber of the com
mittee has to say anything, he will say 
that. 

CHAIRMAN: If we would have had 
copies of your comments earlier, we 
could have gone through them. As 
we have no written comments or sug_
gestions from you, you will have to · 
tell us what are your main sugges
tions. 

SHRI P. K. THAKORE: Our atten
tion was drawn to the Statement of 
Objects and Reasons which is on page 
57 of the proposed Bill, and we 
thought that perhaps we could take up 
the main points there first and then 
go -Clame-wis~ to· the· points ·which 
we have considered. Now we find in 
the Statement of Objects and Rea
~ons that the object-~ and reason.> are 
threefold, for reducing costs, elimi
nating or minim:sing delay and cer
tain matters, which are policy mat
ters, and the policy matters discus
sed there are the four appearing in 
clauses (a), (b), (c) and (d). 0~ the 
first one, namely, with regard to 
transfer of the proceedings from a 
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High Court in .a State to any other 
High Court, the power should be given 
to the Supreme Court. We are all 
agreed that this is a very wholesome 
suggestion and it should be done. 
Similar!y with regard to the second 
suggestion in (b); the freedom from 
attachment should be extended to 
persons employed in private service 
as well. Well, the majority are of the 
view that it should be so extended 
though there is still doubt in the mind 
of one of the members, and she would 
say later on whether the facility, 
which is there for freedom from at
tachment, is not more than it should 
have been. Subject to that we are 
all agreed that the same consideration 
which is shown to Government ser
\·ants should also be s;hown to persons 
employed in private service. Then 
the third one (c) is regarding sec
t' on 80, and once again We are un
animous that it should be omitted. 
And 1 he furth!:'r suggestion of the 
members was that an'y such proce
dure, which might be there, not neces
s':lrily in the Civil Procedure Code but 
in other Cen :ral Acts or Municipal 

·Acts, should be done away with. If 
it is within the purview of this Joint 
Committee to recommend the deletion 
of this procedure from the other Acts, 
it may so recommend its deletion be
cause, in actual ·working, it does in
volve much hardship. Perhaps it 
may not be permissible for this Joint 
Committee to urge that the notice 
under section 80 prescribed in the 
other enactments should also be de
leted. h this connec ion, ?.11ied to 
sectlon 80 there is a provision in Sec
tion 87B which is with regard to the 
princes. Now we find from th~ Code 
that sections 85 and 86 are the im
munities which are granted to foreign 

· dignitaries, etc. and in secLion 87B 
the former rulers of Indian States 
.have been granted the same exemp
tions for immunity. Unless Govern
mont's prior permission has been 



taken they also cannot be prosecuted 
or a suit cannot be filed against them. 
That sort of treatment is discrimina
tory and 87B may also be deleted so 
that no superior rights will be given 
to them. But this of course is subject 
to one reservation, the reservation 
b2ing th 1t if su-.:h superior right is in
corporated in the Constitution or in 
any of .he Instruments of Accession, 
then i. is a differen. thing.. Other
wise, it should be further recommend
ed that the special treatment to the 
ex-rulers should also go. On the last 
one, on (d), freedom from arrest and 
detention, again we are of the view 
that that should not be extended from 
14 day.; to 40 days; it should not be 
extended. For the first three, for (a), 
(b) and (c), we are in favour. As 
regards (d) we are now in favour of 
this, whatever might be the position 
in England and other countries, whom 
we arc trying tc• .emulate. In thi> 
country th ~ 14 days' privilege is there 
c.nd is sufficient, and in our opinion 
it should not be extended from 14 
days to 40 days. It may be also 
nugatory if it is extendzd further. 
We feel that it should not be extend
Pd from 14 days to 40 days. So this 
is with regard to the main clauses. 

SIIRI R. D. BHANDARE: The last 
surg~stion is regarding M L.As? 

SHRI P. K. THAKORE: Yes. 

CHAIRMAN: And the sugges•ion is. 
that it should not be extended up to 
40 d3ys. 

SHRl SHRI CHAND GOYAL: You 
have made comments on matters of 
general policy but you have said 
nothing regarding the first two objec
tives, namely, reducing costs and 
minimisinp delays. 

SHRI P. K. THAKORE: We are 
coming to them. We dealt with the 
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policy matters because they are 
specifically mentioned there in the 
Statement of Objects and Reasons. 
Now what we propose to do, if it is 
convenient to others, is that we will 
take up section-wise treatment. Not 
nect:s&arily we have dealt with all 
sections, but those sections or those 
clauses, which we considered impor
tant, we have dealt with. There may 
be new suggestions which ar~ not 
here also. In this connection we will 
take up only those clauses or sections 
which are either unanimous or near
unanimous opinion amongst us. There
after each member would take up 
a particular section or clause. The first 
would be regarding section 34 of the 
Civil Procedure Code. I am referring 
to the original Act. That is a pro
vision regarding payment of interest 
in the case of a decree, etc. No pro
vision is made in respect of the Court 
for increasing the rate. The interest 
rate which is fixed originally is very 

'tow. It has been revised once again 
to six per cent. We are of opinion 
that this is too low. Those persons 
know that whatever be the decree the 
interest would be only six per cent 
and it is best for them to encourage 
delay. It does not matter to them 
if the suit takes much longer to de
cide. We are of opinion that .the pre~ 
sent rate of interest should be increas
ed so far as uns~cured payments are 
concerned from six per cent _to twelve 
percent. That is the first suggestion 
which we have to make. 

SHRI R. D. BHANDARE: . May I 
suggest . a procedure?· Kindly com
ment on the clauses which seek to 
amend the Civil Procedure Code and 
then you can submit a document. Of 
course, you can make your suggestions 
orally. Kindly submit a document 
incorporating your suggestions deal
ing with each of the sections. Then, 

_we will be able to follow them pro
PP.rly. Otherwise, if :Vou are to ex
hr~ust the whole Civil Procedure Code., 
there will be difficulty. -



SHRI SHRI CHAND GOYAL: Our 
hands are. also tied down to the scope 
of the Bill. We can only consider 
the amendments which have been pro
posed, but certainly we can make re
commendations with regard to other 
provisions. It would be advisable if 
You first deal with the amendments 
which have been proposed to be in
troduced in the amending Bill. 

SHRI THAKORE: I can assure you 
that our total suggestions do not num
ber more than a dozen. 

CHAIRMAN: The diffiulty of the 
Committee is that it can make recom
mendations only in respect of such 
sections or clauses as are in th~ 
amending Bill, and not in respect of 
others. We might hear what you 
have to say on the subject, but it 
may not be possible for us to accept 
your suggestions, but all the same any 
remarks which you may make will 
be noted by the Government Counsel. 
If the Law Ministry can find it pos
sible to accept any of your proposed 
amendments, it would be done. 

SHRI THAKORE: We would like 
to proceed in this fashion. We are in 
favour of the amendments which have 
been incorporated in the clauses. 
These are the positive suggestions 
both with regard to something with 
which we do not agree and those 
which are very minor. Out of the 
four points relating to policy matters, 
with three we agree. Only in respect 
of one we differ. The points on which 
we differ are not many. With your 
permission, Mr. Chairman, we will 
proceed in this fashion. You can deal 
with it in whichever fashion you like. 
If it is not within the purview of 
this Committee, they can be incorpo
rated by way of suggestions. 

SHRI SHRI CHAND GOYAL: Have 
you anything to say with regard to 
secured debts? For unsecured debts 
you say that the rate of interest 
should be increased from six to twelve 
per cent. Have you any suggestion 
jn nspect 9[ ~e~4reg ~ebt3? 
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SHRIMATI SUJi\TA MANOHAR: 
Th:re must be a kind of formula by 
V.:hich you can empower the court to 
~Ive a higher rate of interest which 
IS comparaG!e with L'1e current mar
ket rate of interest. For example in 
Bombay we have the Bombay Mo~ey
lenders Act under which they put 
down the permissible rate of interest 
at 15 per cent. For unsecured debt. 
F?r secured debts it is 12 per cent. 
Similarly other States ma'y have some 
such Acts. Some States may have 
and some States may not have it. You 
can correlate it. A certain higher 
percentage should be fixed. What 
happens is even if the matter is taken 
up in the Supreme Court and it takes 
eight years to decide the case the 
interest rate is only six per ce~t. The 
Fart'y who ultimately pays feels that 
it is not the lo~er. The differenr:e bet
ween the market rat~ of interest and 
the court's interest is more th~n suffi
cient to pay the debt !"llus six per cent 
plus the cost of the counsel if the 
amount involved is sufficiently large. 

SHRI ASHOK VY AS: In respect of 
secured debts, if these are secured 
und"r the instruments, the same 
would be providing the rate of inte
rest. If the parties agree to it, we are 
not interested in increasing such a 
fate. The rate which is agreed to 
between the parties is entered in the 
deed. Where no such rate is specified 
we would like the court to be em
powered to give the current or the 
market rate of interest which is 
permissible und~r the law. 

SHRI HE.:VIE~DRA SHAH: We held 
two or three meetings of the Standin: 
Committee appointed by the Bar As
sociation on the original side of the 
Bombay High Court. We have gone 
through the Bill and the proposed 
amendments and we are in general 
agreement with it. After a long time 
the necessary B;ll has b=en brought 
forward wi'h the o':lject of removing 
delays and of sp2edin6 up the course 
of justice. In re~ozct of certain 
amendm~nts which you have suggest
ed in the Bill,' we would like further 



amendments to be made. For exam
ple, I would refer to clause 29 at page 
14 of the Bill. I am referring to sub
clause (b). It says:-

"in rule 5, for the words "Any 
process served on the pleader of any 
party", the words "An·y process 
served on the pleader who has been 
duly appointed to act in Court for 
any party" shall be substituted;" 

Now, our opinion is -that this amend
ment should not be made. In the 
City of Bombay very often we anti
cipate litigation and the parties 
through their advocates or attorneys 
give notice to the other side. In case 
they file a suit the clients of the 
other side are willing to accept ser
vice directly through the advocate. 
In that event an unnecessary delay is 
avoided. It may seek an emergent 
relief or an ex-parte order. Without 
filing a ''Vakalatnama". no suit 
can be filed. It may be a limited com
pany or a partnership firm. T~~r 
advocate or attorney is willing ·to 
accept the service in advance. If you 
amend it as at present, it may not be 
possible for the advocate or attorney 
of the opposite side to accept or in
timate it in advance, even though he 
is willing to accept it. 

CHAIRMAN: This practice may be 
followed or existing in your court. 
Unless of course the party puts in an 
appearance in the court, usually no 
lawyer intimates either to the court 
or to the other sid~ that "I am going 
to represent and service of summons 
should be made to me". If that is 
the practice in your court we can 
keep it in our mind. The amendment 
is necessary for other purposes. 

SHRI HEMENDRA SHAH: We ap
:t:rPciate it, but when a good thing 
exists, why take it away? 

SHRI SHRI CHAND GOYAL: This 
amendment is necessitated because th9 
practice does not exist all over the 
country. This amendment is not 
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goiag to cause you any harm. That 
is the point. So far as the other 
parts of the country are concerned 
this will do definite good, but th~ 

·question is whether it will damage 
your interests to some extent. · 

SHRI HEMENDRA SHAH: Th«:n 
will an advocate be able to accept 
service before acc~pting vakalatnama? 

SHRIMATI SUJATA MANOHAR: 
If you delete the words "in court"', it 
might serve all purposes. Any pro
cess which has been served on the 
pleadel'-he will act for any. party, 
so that if a lawyer is appointed .•. 

SHRI SHRI CHAND GOYAL: 
Wmch words? 

SHRIMATI SUJATA MANOHAR: 
"in court", they may be deleted. That 
is the current amendment of the Bom
bay High Court to the Civil Proce
dure Code, so that the appointment 
must be proper. 

SHRI P. K.THAKORE: We find in 
the original Code "any process served 
on the pleader of any party" as 
against the Bombay amendment as it. 
stands "process served on a pleader 
who has been appointed to act for any 
party", but there are no words "in 
court." "In court" would be restric
tive. 

CHAIRMAN: You object to these 
words "in court". 

SHRI P. K. THAKORE: Yes. It 
would read "appointed to act for any 
party". 

CHAIRMAN: I understand. Wl,at 
is the difficulty in the addition of the 
words? 

SHRI ASHOK N. VYAS: Before a 
suit is filed in any court it is usual 
for the parties to enter into corres
pcondence w:th one another. In Bom
bay it is of course the practice for 
attorneys .of one side to write to the 



atto:rneys of the other side before any 
suit is filed. In the High Court rules 
the words "in ex>urt" are omitted. 
May I explain the practical reason 
behind what we are trying to sug
gest? It is this tl).at often the attc.·r
neys of the other side might eyen 
write that "in case you file a suit we 
will accept service on the behalf of 
our client". The attorneys or advo
cate on one side can say _ "you are 
entering into correspondence with us 
on behalf of your client, please let us 
knew whether you will accept service 
on behalf of your client". The lawyer 
representing the other side who 
knows his party can easily write a 
letter and obtain that party's authc
rity for acceptance of service on his 
behalf, in which case the litigant 
would be saving a lot of time, energy 
and cost. In the law as it stcood for
merly we had difficulties because these 
words were not there "who was duly 
appointed to act'. The words were 
merely "duly appointed". 

CHAIRMAN: It is for the particular 
purpo·se of making the position clear, 
for what purpose the appointment 
has been made. The pleader who has 
been duly appointed to act may be 
directed by the client to appear for 
him outside the ex>urt. Therefore the 
WC'l'ds "in court'• have been used to 
signify that he must hold the power 
to plead for him and act for him in
side the court. 
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SHRI R. D. BHANDARE: His sug
gestion is quite rational becaus<! in 
any event the words "in ex>urt" is by 
implication understood or by conno
tation, but once we put in the words 
"in ex>urt" then the practice followed 
in the High Court will have its own 
difficult'Y. Unless the vakalatnama is 
filed in the court, they shall have no 
right to accept either the summons or 
any other letter. Much of the work 
is done outside the court before the 
suit. Therefore they are making a 
practical suggestion. The suggestion 
is that no damage will be done if we 
delete the words "in court". 

CHAIRMAN: So long as we under
stand that the omission of the word~ 
"in court•: implies that the vakalat: 
nama ?as been given for doing the 
work Jn the court. SuPJ>ose a client 
has appointed two lawyers fo two 
different. purposes. Then if y~u do 
not specify the words "in ex>urt" 't 
would be vague. One does not k~o~v 
to whom to serve the summons. 

SHRIMATI SUJATA MANOHAR: 
Because he is duly appointed t act 
in that matter. 

0 

CHAIRMAN: He is authorised to 
act in one court. 

SHRIMATI SUJATA MANOHAR: 
The c~her person will not be duly 
authonsed because his authority i.; 
confined to one matter. Then he wiil 
no~ cc'.me under the wc.rds "duly ap
pomted to act". 

CHAIRMAN: My fear is that it m<ly 
not be certain to which lawyer or 
which pleader the service of summons 
should be done, because it is possible 
that there 'may be two or three law
yers in different court. 

SHRI HEMENDRA SHAH: Advoca
cates will write in advance to the 
other parties "in case you file a sui.t, 
I am authorised to accept service on 
behalf of my client". 

CHAIRMAN: Please bear in mind 
that your High Court rules do nut 
exist in the same way in all places. 

SHRI HEMENDRA SHAH: The ad
vocate says "in case you file a suit 
I am authorised to accept service". 
Generally they do this. "There is a 
dispute between us. In case you ge> 
to a ex>urt of law or file a suit and 
take injlinction or move for an ex 
parte order, please take note I am 
author:sed to act for my client". It 
will eliminate delay. You take ex 
parte, orders in partnership disputes, 
it takes time to serve the order'l. 
Therefore, in advance the advocate 
says, "please take note I am authoris
ed by my client to accept serv1ce'', 
and the advocate is a member of a 
professional body. If he falsely 



accepts, he will be liable to the pro
fessional body. 

CHAUDHURI RANDHIR SINQH: 
I can appreciate the anxiety of the 
Committea that i1 the wo~·ds "~n 
court" are there, it will eliminate 
delay and the service will be efficient. 
But do ycou rule out malpractice if 
the lawyer does it without the signa
tures or the thumb impression o.f the 
client? There can be cases of collu
sion with the other side, and the client 
will not kno·w what is l].appening. 
There rriay be ex parte decree and the 
client does not know and when he 
knows the time, limitation period, is 
gone and the client cannot go to a pro
per court for revision or appeal. 
Therefore, if this sort of provision is 
made in the proposed bill do you not 
think soone sort of malpractice could 
be there? 

SJIRI HEMENDRA SHAH· We 
understand yC'ur anxiety, Sir.' Here 
the mo•ment an advocate appe'a'rs in 
the court the vakalatnama has gvt to 
be put. No sc·oner the advocate ap
pears before a Judge, the Judge will 
ask for the vakalatnama. 

CHAUDHURI RANDHIR SINGH: 
No vakalatnama is needed for the 
first hearing. A memo, with the sig
nature of the client, is enough. · 

SHRI HEMENDRA SHAH: In Bom
bay this memo is ncot permissib!e 

CHAIRMAN: With memo he cannot 
act; he can plead. 

SHRIMATI SUJATA MANOHAR; 
In Bombay he cannot plead also. 

SHRI SHRI CHAND GOYAL: E\·en 
in cur High Court at Chandigarh, for 
a certain period he just authorises 
you to put in a memo which is known 
as memorandum. That cnly 1nean,;; 
we can only argue and not give any
thing on his behalf. 

CHAUDHURI RANDHIR SINGH: 
We cannot put any affidavit. You can
not file a document. 
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SHRI SHRI CHAND (ZOYAL: You 
can only argue. 

SHRIMA'l':I SUJATA MANOHAR: 
Vakalatnama doel! become necessary. 

CHAIRMAN: Please come to c:ause 
29 dealing with Order III, Rule 4. 

SHRI P. K. THAKORE: We are 
thankful to you for drawing our 
attenticn to that. We have a further 
suggestion to make with regard to 
that. 'rhe power of attorney of a 
par~y appearing in person or in sign
ing. the vakalatnama also must be 
lodged along with the appearance. 
That would further eliminate the pr:>
ble~- ~s is envisaged. 

CHAUDHURI RANDHIR SINGH: 
That is right. 

SHRI P K. THAKORE: We have to 
weigh the possibility that there may 
be sa. many litigants who would make 
conscious efforts to dodge the service 
of summons etc. We have got cases 
here where the summons 'is no·t served 
for six months; As against that, the 
service ·on an advocate is much more 
easier. -It facilitates; it eliminates 
delay. So let us consider where scru
plously an advocate or a pleader 
would act in an interest detrimental 
to his own client. Taking these two 
tc•gether, I personally feel that if we 
were to .eliminate the wo·rds 'in 

· court" it would be a good via medie, 
balancing the two aspects. 

SHRl P. C. MITRA: If vakalai;nama 
is filed in the court in which the party 
comes, duly appointed by t1:le p::1rty, 
it will be foolproof. As the Chairman 
said, a pleader may be engaged in a 
number of cases and, therefore, ser
vice of a summons to the pleader may 
no·t be service in· that particular case. 
What is the harm if the words "in 
court" remain?-

SHRI HEMENDRA SHAH: The only 
~mswer I can suggest is it would not 
serve tP,e needs of a commercial• city, 
like Bombay where litigation is very 
often unexpected. 



CHAIRMAN: There are a number 
. of cases in which ex parter orders are 

taken. 

. SHRI HEMENDRA SHAH: Ex-parte 
.orders are passed even without the 
service of summons. 

CHAIRMAN: H<>w does the court 
permit it? Suppose there is a suit on 
a pro'misory note. Can an ex-parte 
order be given by a court without 
serving the summons? 

SHRI HEMENDRA SHAH: No, no. 
Interim orders like injuction are 
given. In such cases this provision i3 
helpful because if an advocate c-b
tains an ex-parte order without recei
ving summons from the court . • . 
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SHRI ASHOK N. VYAS: In case a 
party. appoints one advocate for accep
ting summons and then proceeds to 
appoint another advocate for acting in 
the suit, then, wl>at happens is this. 
The advocate duly authorised accepts 
the summons. If that advocate is 
aware that already that party has 
t&ken away the papers from hin1 and 
appointed another advocate to act for 
that particular party, that advocate 
cc.uld very rightly say, "I am no lon
ger duly authorised in view of these 
facts and the party has already en
gaged another lawyer and has taken 
away the papers from me. 

SHRI R. D. BHANDARE: But 
without his consent no other person 
can appear. 

SHRI ASHOK N. VYAS: Ultimately 
We have to manage the interests of 
the community at large and there is 
nothing to protect the public against 
the malpractices of a few. The inte
rests o.f the general community far 
outweigh the interests of a few. 

CHAUDHURI RANDHIR SINGH: 
I think it is too much of a lawyer to 
depend upon the client. 

SHRI P. K. THAKORE: Mr. Chair
man, with reference to the point of 
Mr. Mitra as t 0 thet necessity of 
amending it if they do not use it in 
the court I would like to point out 

that in the ongma1 Act it is stated 
" .... on the pleader of any party .... " 
It does not say "pleader" in what 
connection. ·You may have various 
pleaders for various matters. It is for 
your consideration that have su;s
gested an amendment " .... a pleader 
who has been appointed to act". That 
is a more specific power that hn is 
no merely appointed as such, but is 
appointed to act, . and therefore, he 
will have certain further powers, that 
he has been authorised to act, to accept 
the services, etc. from the client 
though at that stage it need not be 
filed in the court itself. 

CHAIRMAN: Do you think that the 
interests of the lawyers would suffer 
in any way if these words are not 
omitted? 

SHRI ASHOK N. VYAS: No, nco, far 
from it. It is in the interests of the 
client. In a number of important 
suits the need for an interim ordE:r 
arises in order to maintain the status 
quco. The idea is that the status quo 
should be maintained pending deter
mination of the rights of the part;es. 
And it is this need that we are trying 
to safeguard by sugges~::-; ~ the dele
tion of the words ".in court". 

CHAIRMAN: What I thought was 
that the interests of the lawyers may 
suffer in this because the people arc 
accustomed to rushing to the law
yers much before it is necessary, and 
therefore, they engage lawyers and 
keep them engaged throughout . . . 

SHRI ASHOK N. VYAS: No, nr.. 
CHAIRMAN: So, we will keep your 

suggestion in mind. 

SHRI P. K. THAKORE: Then the 
next would be under setion 79 d the 
Act where no suggestion has 'been 
made so far. There it has been spe
cifically provided as to whom the 
summons should be addressed in the 
case of the Central Government and 
the State Government. In the case of 
the Central Government it i.; the 
Union of India and in the case of t!1e 
State Gc'Vernment it is the State. 
Our suggestion is that where cfficers 
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of the Government or local authorities 
are sued in their official capacities 
they may be made parties in the suits 
and other legal proceedings by des
cribing their official capacities. This 
point arises from this point of view. 
Suppose there are the Land Acquisi
tion Officers or the Collectors. By the 
time the suit is ripe for hearing, the 
part:cular officers would have been 
transferred to somewhere else. And 
that officer who has been sued, has to 
be summoned for an action which he 
had done in his official capacity. So, 
our amendment to this is if he is acting 
in his cofficial capacity, it should be 
sufficient if he writes "Land Acquisi
tion Officer"or "Collector'' · whoever 
it is. 

CH!AIRMAN: But section 79(2) is 
not being amended. 

SHRI P. K. THAKORE: We would 
like that such a provision be made 
in that section. 

•.·· 
SHRI HEMENDRA SHAH: We are 

suggesting this for your consideration 
In writ petitions particularly when 
we challenge the orders passed by 
Sales-Tax Officers or Inccome-Tax 
Officers or any particular officer of the 
Government or' any tribunal, then, 
you find that at the time of hearing 
the particular person has been trans
ferred to some other place and there 
is a new officer there. The officer 
may be there in that place for a 
period c.f, say, three years. So, every
time there is a change in the officer, 
you have to amend the writ petition 
or the plaint, and sometimes the Gov
ernment Counsel wants to take time 
or wants to be nasty-He will ask yo.u 
to serve a notice on the officer. There
for, o.ur suggestion is that where an 
cfficer of the Government is mad~ a 
party or where a tribunal is made a 
party, the designation of the officer 
should be sufficient instead of descri
bing him by his personal name. Ins
tead of putting his personal name we 
will say "Collector" or "Land Acquis!
tion Officer", whoever he may be bl;!
cause he acts in his official capacity. 

CHAIRMAN: That is the usual prac
tice. 

SHRI SHRI CHAND GOYAL: No,. 
no. It is not so. It is done by name 
also. That is the difficulty. . 

CHAIRMAN: Then that is wrong. 

SHRI HEMENDRA SHAH: This is 
happening in the Supreme Court and 
everywhere else, 

SHRI P. K. THAKORE: The pro
vision is there for the Central Govern
ment and the St~te Government, but 
there is no provision for officers c.f the 
Government. 

SHRI R .. D. BHANDARE: Ar1sing 
out of your cwn suggestion, in matters 
of writ petitions, it is a question Clf 
application of the mind of the person. 
Even then would you like that the 
successor of that .particular officer 
should deal with the case because he 
happens to be the officer working at 
that moment in that place? Would you 
like to suggest this even then? What 
is the solution that you would like to 
suggest? 

SHRI HEMENDRA SHAH: W2 ap
Precite your point where a mala. fide 
is alleged. But the difficulty arises 
where there is no question of any 
mala fide. Suppose in the exercise of 
a particular duty . . . 

SHRI R. D. BHANDARE: The ex
ercise of every function or duty by 
an officer is always done by the appli
cation of his mind. That is amply 
clear. How are we to get over this 
difficulty? We can appreciate your 
viewpoint provided you can sug. 
gest a remedy inspite of the fact that 
the application of mind is there in his 
official capacity. 

( t• ~ • ~~ 1 "" .• 

SHRIMATI SUJATA MANOHAR~ 
It can remain as an enabling provi-

·sion. 
SHRI SHAH: What we suggest is 

that where a particular duty is to be 
carried -out, then the official designa
tion is sufficient. . . 

SHRl R. D. BHANDARE: Make your 
suggestion foot proof. 



SHRI VYAS: In case any mala fides 
are alleged against any particular 
official, even if we describe the party 
by its official name and so on, it is 
always open to the person concerned 
or to the officer concerned to make 
an application to be added as a varty, 
because we are considering cases 
where -a person is already in office 
and passes an order and that order is 
challenged. 

SHRI SHRl CHAND GOYAL: The 
courts will say "If you allege any 
mala fides against some officer, first 
implead the party so that we can con
sider it." Then an opportunity is 
given to amend the writ petition sc 
that that officer himself is also made 
a party. 

CHAUDHURY RANDHIR SINGH: 
It has its merits as also its demerits 
in the sense that you t:!harge some
body for something and you do not 
give him the right of defence. So many 
allegations of irregularities are made; 
there are scores of allegations.. Ins
tead of mentioning the name, 1f you 
say "Director" or something like that, 
what does he know about it? Then 
almost all the cases will be dismissed 
without the parties -being given a 
chance to be heard. So would ycu 
kindly keep this thing in mind v:ten 
you make this suggestion? Som~tlmP~ 
there are so many strictures, S1r,_ b:>t 
the judiciary or by the judges agams. 
certain officers who have ?-o opp~·rtu
nity tc• explain their positlOn. Kmdl~ 
don't judge everything from _the la:"
yers' point of view. Kno~mg fu1~Y 
well how the police acts, lf there lS 
one charge, 20 charges are made out 
of that C'Ile charge and the man. con
cerned has no chance to reply. ( mter-

mtption)". 

S'HRI THAKORE: ln this connec
tic'Il I agree with Mrs. Sujat~ :Mano
har that it should be an enabling pr~-

. . and l·t should be left to one s VlSlOn . 
discretion. The orders are o~ tVIio 
types. Suppose I am challengmg a 
particular order that it is no~ legal, 
it is void., it is u!tra vires, that lt may 
not be necessary for me- to allege that 
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this particular officer passed that 
order. But herE' the hen. Member bas 
suggested something about the appli
cation of the mind, if he has applied 
his mind or not. My learned frifmd 
is quite right when he says that you 
will be condemning the man without 
giving him any opportunity to be 
beard.. Therefore in practice when 
wE are alleging that the order is pd.S
sed mala fide, that person must be 
made a party. If it is an enabling 
section, then we know that in so ma;;v 
cases we have to refer to certain 
documents. (Interruption) Sir, our 
suggestion is that it sholild be an enab
ling section. 

SHRI SHRI CHAND GOYAL: Evm 
at present the enabling provisicn in 
practice exists; you can refer to him 
either by his official designation or by 
his name. 

SHRI SHAH: The practice is that 
unless it is a corporate body, we must 
describe the person by name. 

SHRI R. D. BHANDARE: Anyway, 
kindly make your suggestic'Ils which 
will be quite comprehensive. 

SHRI SHAH: Yes, that is one sug
gestion. 

CHAIRMAN: Is this the usual ex
perience? 

SHRI THAKORE: This is our us~1al 
difficulty in Bombay. 

S.HRI SHAH: For example the Ccm
missioner of Bombay has been chan§;
ing every year and you know that a 
writ petition takes three or four 
years. It gives time to the Corpora
ticn pleader. 

SHRI THAKORE: The next sugge3-
tion is regarding clause 17 at page 
7 section 82. We approve of the er:.
tire thing that has been provided for 
here but we would like to add some
thing here. It does not make any spe
cific provision regardng ex pa~e 
decrees. So our suggestion is that In 
the case of ex parte decree ' pa~sd 
against the Government 30. d~ys nohc_e 
should be provided for. Thls ls an addl-



tional suggestion, apart from what 
has been contained in this. section. 
(Interruption). · 

CHAIRMAN: One view is that no 
differentiation should be made bet
ween an individual and the State in 
the conditions which prva.il in India. 
The principle of equality requires that 
the same process should apply and the 
same rules should apply to an indi
vidual and the State. I do not know 
what are your views but you must 
bear in mind that the State is different 
from the individual. You may say 
that three months' period may be re·· 
duced to one month; that ls a diffe
rent matter but all th~ same I do 
think that some period of time must 
elapse between the passing of the 
decree and the making of payment. 

SHRI SHAH: We apprer.iate that 
three months iS too long a period. 
McTeover they will get another thre~ 
months in that process; ge!lerally it 
happens. 

I·' 
CHAIRMAN: The law prescrib"'s 

that payment must be made with\n 
three months; there won't be any 
further three months' period. 

SHRI P. K. THAKORE: I do not 
kn·ow whether my colleagues share 
that opininn that a reasonable period 
must be kept. In this connection in 
today's morning papers we see that 
a railway station was attached and 
all that. The Government was very 
slowly moving. If we can move to 

' three months, it would be a utopian 
period where the execution would be 
only for three months. Looking to 
the present difficulties I think that 
three months' period is a reasonable 
one in my opinion. 

SHRI P. C. MITRA: In this case 
more than a year has passed; it has 
been · reported. 

CHAIRMAN: I would like to 
know whether there is any difference 
of opinion amo.ng yourselves. 

SHRI ASHOK N. VY AS: Reason
able time should be given and three 
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months is a reasonabre period of time 
to comply with the decree. 

SHRI SHRI CHAND GOYAL: A 
private Pers·on may find it difficult to 
make the payment, but so far as Gov
ernment is concerned, it is always in 
a position to make the payment. Why 
allow more time to a person . . . 

SHRIMATI SUJATA MANOHAR: 
To make allowance for this :;low 
movement. 

SHRI P. K. THAKORE: The next 
suggestion, Mr. Chairman, is the one 
which we have already made and it 
is that,· ~o far as section 80 is C'On
cerned, ..:Ve approve of it, that dele
tion of section 80. About section 
87(B) also we have already said. 

CHAIRMAN: About section 80 I 
would like to kn·ow whether it is 
within your experience or not that 
certain cases are compromised out of 
court. When a client serves a notice 
on the Government, it does s·ometimes 
happen that the Government wakes 
up to the situation and it is settled 
between the party and itself. 

SHRIMATI SUJATA MANOHAR: 
It has never happened as far as we 
know. Government are reluctant to 
exercise their discretion for the fear 
that afterwards allegations may be 
made. 

CHAIRMAN: They do not want t'o 
compromise for tl).e fear that some 
other things may be taken for grant
ed, that there have been some inter
nal dealings. 

SHRI P. K. THAKORE: I also 
corroborate the same view and I would 
narrate a very small incident re
garding the railways. A friend 'Of 
mine was compelled to travel in a 
lower class in spite Of the reservation 
of the upper class· and all that. The 
difference in the fares-it was endors
ed by the ticket checker-was 
Rs. 65. Now they did not pay, I gave 
the notice to them for Rs: 65 adding 
the notice cost, etc. Even then they 
would not settle the whole thing.· A 
suit was filed and ultimately it was 
settled for Rs. 150 and Rs. 150 were 
paid to my lawyer friend. This has 



been the result. The period mention
ed in section 80 does not help in com
pr_omise. On the other hand, in cer
tam c-ases, where immediate action has 
to be taken, we are ccmpelled to file 
suits twice "Over. Once we file the 
suit for injunction, etc. and once 
again we do it to withdraw the case· 
it is duality. I feel that no discrimi~ 
nation should be made-I am referring 
to section 80. 

SHRI SHRI CHAND GOYAL: We 
want further clarification on this 
point. You have suggested that sec
tion 87B should be deleted. Have you 
examined it from the constitutional 
point Of view. 

SHRI P. K. THAKORE: No. 

SHRI SHRI CHAND GOYAL: This 
is one point of view that since there 
have been the Instruments of Acces
sion, and treaties with them, Govern
ment is bound by those treaties. It 
may no-t constitute a violation of the 
Constitutional provisi"Ons if we decide 
to abolish it. If you have examined 
it from that point of view, then we 
would like to have your views. 

SHRI HEMENDRA SHAH: Under 
Article 363 the rourt will n'Ot have 
jurisdiction to consider the privileges 
of the princes. They are not justi
ciable. 

SHRI P. K. THAKORE: Mr. Chair
man, as I prefaced my remarks, 
which I made earlier, when we are 
setting out to amend the Civil Pro
cedure Code, this is a desirable thing, 
_but it is always subject, as I prefaced 
my remarks in this respect, to two 
things, whether the Constitution 'Or 
the Instrument of Accession permits 
it. If the Constitution or the Instru
ment of Accession allows it, then we 
would certainly suggest something 
in contravention there'Of. We were 
not certain whether it was within 
the competence of this Joint Com
mittee to go into the Constitutional 
aspect or the other aspect, nor have 
we gone into those aspects, but our 
suggestion would be, if it is permis
sible, it should be done. 
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CHAIRMAN: The Committee is 
not competent in that matter. 

SHRI R. D. BHANDARE: The 
Maharashtra Bar seems to be radical 
in that they want to· do away with 
the privileges and purses of ex-rulers. 

SHRI HEMENDRA SHAH: The 
next suggestion is this; there is no 
Order in the Code Of Civil Procedure 
whereunder interim orders can be 
passed in matters like partnership, 
administration or partition. For 
example, in case of a partnership, 
until the final decree is passed the 
assets cannot be distributed. Now it 
may be that in some cases there are 
no debts or a few debts or the assets 
exceed the liabilities. In such ~ases 
a poor partner, say, a partner who 
needs money, will be denied money 
until the final decree is passed. The 
same is the case with administration 
and joint family partition suits also. 
It sh·ould be open to the court in 
reasonable cases, if the assets so allow 
it, to make an interim order for dis
tribution among the concerned part
ners. 

CHAIRMAN: Tha has to be a new 
provision. 

SHRI HEMENDRA SHAH: New 
Order. 

SHRI SHRI CHAND GOYAL: In 
partnership and administration? 

SHRI HEMENDRA SHAH: In par
tition suits als'O. Where the court 
will see that there are no liabilities or 
only a few liabilities, it need not wait 
until the final order is passed. It may 
pass an interim order for distribution. 

CHAIRMAN: We shall examine the 
point but, as I said earlier, the Com
mittee has no power to make any 
recommendation in respect of sections 
whose amendments are not dealt with 
in this Bill. 

SHRI HEMENDRA SHAH: We ap
preciate your point of view. Our only 
anxiety is to make efforts to amend 
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the Code with a view to minising 
delay. Therefore, if it is not possible 
in this Bill, in your individual capa
city as a member you can also move 
amendments. The other amendment 
is that where there is no question of 
property, as in a suit for maintenance 
the widow cr wife must be entitled . 
to an interim order. But today, ex
cept under the Hindu Marriage Act 
there is n'O provision for an interim 
order under the Hindu (Adoption 
and Maintenance) Act. The wife 
files a suit that ''my husband has 
tre-ated me cruelly'• and the court 
pass an interim order and the suit 
sometimes takes three years and four 
years may be because of lack of 
judge's when there is too much litiga
tion, and so many other factors. So, 
in suits for maintenance it should be 
<>Pen to The court to pass an interim 
order for maintenance. After all, a 
wife has g.ot to be maintained, right 
or wrong. Therefore, my submission 
is that in cases 'Of maintenance suits 
there should be an enabling power 
given to the court to pass an interim 
<>rder for maintenance. •.·• 

SHRI R. D. BHANDARE: Under 
the Criminal Procedure Code the 
order is passed. 

SHRI HEMENDRA SHAH: There is 
no inherent power. Because it is 
specifically laid d·own in the Hindu 
Marriage Act interim alimony is 
given, but there is no such thing in 
the Hindu Adoption and Maintenance 
Act; until the final decree is passed 
the court will not be able to pass any 
interim order f<lr maintence. 

SHRI J. M. IMAM: How to re
cover it in case she is n<>t entitled to 
it? 

SHRI HEMENDRA SHAH: H'Ow is . 
she not entitled? You are not pay
ing a stranger. It is your wife, your 
minor son, y<>ur daughter . . . 

SHRI J. M. IMAM: She may not 
be entitled. 

SHRl HEMENDRA SHAH: Till the 
suit is disposed of will she not be 

starving for three years? It is a. 
question uf public morality also. She
should not be forced t<> lead a life of
immorality. 

SHRI J. M. IMAM: He may form 
an opinion before the judgment. 

SHRI HEMENDRA SHAH: May I 
answer you? Under the Hindu-

Marriage Act the wife is entitled to· 
maintenance even if she loses. Even. 
if ultimately the petition is dismissed,. 
she is entitled to interim relief. 

SHRI SHRI CHAND GOYAL: Look
ing to the moral side of it, you want. 
this provision to be incorporated. 

SHRI HEMENDRA SHAH: I think. 
that it is proper that they should get 
a maintenance allowance, whether 
they are Hindus, Christians or· 
Mahommedans. 

CHAIRMAN: This will involve
change in various Acts other than the 
Civil Procedure Code. 

SHRI HEMENDRA SHAH: The· 
power to give interim relief will come· 
in the Civil Procedure Code. 

SHRI THAKORE: We find in th(r 
present Code there 'are three orders, 
viz., 38,39 and 40. Order 38 is re
garding arrest and attachment before 
judgment. Similarly, Order 39 deals 
with inj·unctions in interlocutory 
orders. In the Chapter on interlocu
tory orders power to order interim 
sale is there and for the deposit ·of. 
some amount o'f money. Such powers· 
are specifically given to the court,. 
whether they are provided elsewhere 
or not. Similarly in the case of main
tenance if the Court is authorised to 
give it in the Civil Procedure Code, to· 
p•ass interim orders, justice would be· 
done. The third is in respect of rent 
or compensation. Very often the· 
party says that this is the rent. The 
o-.her man says. that this is not rent. 
The court has no power to give in
terim relief till the appeal is dispose~ 



.of. These three provisions regard. 
ing administrative suits, maintenance 
-and rent 'and compensation should be 
looked into. 

SHRI R. D. BHANDARE: Do not 
espouse the cause of the . properiy 
:()Weners here. 

SHRI THAKORE: If provision is 
:made, then power must be given under 
~the ~ivil Procedure Code. A suitable 
;amendment should be made to pro
vide for these powers. Today the 
Court is not competent to sanction it. 
I know of a case where the hotel pre
mises were under dispute. They said 
there was a compromise. First o.f all 
it had to be decided whether there was 
-a compromise or not. They went to 
the Supreme· Court. Eight years 
passed and the p>arty did not de
posit a single pie. The maximum 
penalty was that if he did not pay the 
rent, he would be evicted. The more 
'the delay the better it was for the 
other party. So, we suggest that the 
power should be given to the court 
to give interim relief. In respect of 
property the own"!r has to pay the 
1axes and other liabilities. Suppose he 
is a licensee. He says that he is a 
'tenant. Till the suit is decided the 
court will not give an interim order. 
'The Court should have the power to 
make an interim order. That is our 
suggestion. 

SHRI ASHOK VYAS: There are 
two ways of tackling it. One is to 
examine each and every Act to find 
out whether interim orders are neces
sary. The other is to amend the 
'Code, and give power to the court. 
Leave it to the Court to decide whe
ther it should grant any interim re-
1ie'f or not. 

CHAIRMAN: We understand it. 
Again the same difficulty -arises. The 
Act is not being amended on those 
lines. Therefore, we shall see what 
-we can do. 

SHRI HEMENDRA SHAH: Apart 
from this interim order, another sug
gestion is this. A suitable provision 

-should be made so that when a suit is 
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filed the partnership firm should dis
close the names of the partners, the 
addr.zsses, etc. in the plaint. They 
should say where their regisiered 
cttke is, where their pl'ace of business 
is, so that further enquiries or inter. 
mediary delays could be avc·ided. 
Under Order 30, it sh·ould be obligatory 
for the plaintiff and to give the names 
Of the partners, etc. 

SHRI P. C. MITRA: I think the 
Companies Act provides for it. 

CHAIRMAN: You want some 
changes to be made either here or in 
the company law so that it is neces
sary to disclose all the det•ails, if they 
can do it. 

SHRI THAKORE: This is Order 
30. In clause 48 certain amendments 
are suggested. Kindly see page 44. 
The present rule 8 adopts the Bombay 
practice. You file a suit against a 
partner. He says that he is not •a 
partner. If he is held to be a partner, 
it does not preclude him from denying 
the lhbility of the firm. If he is held 
not to be a partner, the plaintiff can 
serve summons on the defendant firm 
in an appropriate manner. We wholly 
approve of it as in the Bombay 
amendment. In the origin'al order 30, 
rule (2) provides for the disclosure of 
the partners' names. The names of 
persons constituting the firm should 
be disclosed. Our suggestion is that 
the parties to the suit should disclose 
the names and addresses of all the 
partners at the relevant time in their 
pleading itself. They should be com
pelled to write in their pleading 1tself 
their names, who the partners are, 
their 'addresses, etc. Similarly, so far 
as the defendants are concerned, we 
do not know whether he is an indivi
dual or a partner. Our suggestion is 
that the defendant should disclose in 
the pleading whether he is a sole pro
prietor, or he is a partner in a part
nership firm or wheth~r he is in a 
Hindu undivided family carrying on 
business unr,ler 'any name. In the case 
of a Joint Hindu undivided family, he 
should further disclose the names and 
addresses of the other person and the 



address of the firm. The other loop
hole has been plugged already in 
clause 44. There was a dispute and 
different High Courts gave different 
decisions as to whether the word 
"person'' in rule 10 would include an 
undivided Hindu family. In sub
clause ( 4) it is covered. 

CHAIRMAN: Has your High Court 
made any rules on this? · 

SHRI THAKORE: N-o. They should 
disclose the nam.'!s and addresses of 
the Karta" and the address of the firm. 

SHRI HEMENDRA SHAH: Another 
suggestion of mine is this. My friends 
may not agree with me. Clause 12 or 
the letters patent deals with the cauS'e 
of action. Now, this has resulted in 
numerous litigations and has resulted 
in various interpre;•ations one way or 
the other, what is a suit for land and 
what is not; etc. It is beter to 'have 
section 20 of C.P.C. applied to the 
original side of the Calcutta, Madra$ 
ar.d Bombay High Courts. My brothers 
are not very much with me On this. 
It is better to avoid that sort of in
terpretation which results in wasting 
a lot of money to the litigants. You 
can apply section 20 to the original 
side of Bombay, Madras and Calcutta 
High Courts, so that unnecessary liti
gation will be avoided. Section 20 
deals with the C'ause of action. It 
should be made applicable on the 
Original Side of the Calcutta, Bom
bay and Madras High Courts. 

SHRI R. D. BHANDARE: If the 
Original Side agrees, we have no 
power. 

SHRI HEMENDRA SHAH: You are 
not concerned with their liking or not 
liking. Public matters first. 

SHRI R. D. BHANDARE: I am 
taking it at its face V'alue. 

CHAIRMAN: Perhaps we will not 
be able to convince your friends to fall 
in line with the matter. Whar. is 
their point of view we do not know. 
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SHRI R. D. BHANDRE: He is 
putting his own point of view. 

SHRI P. K. THAKORE: This may 
be taken as his personal suggestion. 
My feeling or my opinion is that 
clause 12.. has been working satisfac
torily and there is no necessity of 
bringing it in line with section 20. 
For one thing it might be beyond the 
purview of this particul•ar Committee 
to go and suggest. Secondly, as it is 
in the working I do not feel that there 
is that much difficulty, and therefore 
it should be retained in its present 
position; 

CHAUDHURI RANDHIR SINGH: 
What is the consensus? 

SHRI P. K. THAKORE: That is why 
I say these are the suggestions, some 
of them are unanimous, some of them 
~are individual. 

CHAIRMAN: You are very frank 
in that respect. I wanted to know 
what is the general view. 

SHRIMATI SUJATA MANOHAR: 
I support him. Clause 12 has led to 
a lot of litigation. 

Regarding amendmep.t 33, page 33, 
We are very happy to note that pro
vision for counter claim has been ad
ded in the Civil Procedure Code. In 
Order VIII, rule 6 it provides for 
only a legal set-off, it does not pro
vide for an equitable set-off. F'erhaps 
it should be clarified at this point of 
time by deleting the word ·~ascertain
ed" from the order. Particulars of the 
set-off would be g)ven in a written 
statement. The claim can be made 
under this rule only in. respect of a 
sum which is an ascertained sum. But 
a claim for damage for example can
not be pleaded. But courts have held 
that aP'art from this section under. the 
general provisions of the law it is po
ssible to set off even other sums 
which may not be ascertained. The 
word "ascertained" should be now de
leted. 

CHAIRMf.N: What is your sugges
tion? 



SHRIMATI SUJATA MANOHAR: 
The word "asc~rtained" may be de
leted. It can b'e done. This is not 
something which is now. This is by 
way of -a clarification. The idea origi
nally me'ant that only a legal set-off 
was permitted under the Code. The 
courts apart from legal set-offs do 
permit an equitable set-off. 

SHRI SHRI CHAND GOYAL. It 
would not be confined to legal s~t-off 
but will extend tq other set-off also. 

SHRIMATI SUJATA MANOHAR: 
Yes. It will eliminate other causes of 
litigation 'for which the litigant will 
have to file other suits. 

The other suggestion is regarding 
what we call . the third party pl"Qce
dure which also leads to elimin'ation 
of separate suits being filed. If a suit 
is filed against a defendant the de
fendant says "No, apart fro~ me an
other pers·on 'ts also liable". He in 
turn says that certain other •amounts 
are due from a third party. Under the 
provisions of the Bombay High Court 
Rules (original side) Rules 151 to 
158 he can give a notice for the third 
party to boa added. If that _party is 
added \o the suit ..... 

CHAIRMAN: Suit or proceeding? 

SHRIMATI SUJATA MANOHAR: 
For example, A sells goods to B, B 
sells to C, and C sells to D . . . 

CHAIRMAN: The question can be 
decjded in one case. Would you 
kindly read out the rule made by th~ 
High Court? 

SHRIMATI SUJATA MANOHAR: 
Unfortunately we do not have the 
rules. It is Chapter 9 of the Bombay 
High Court Rules, Original Side, 
Rules 151 to 158. The Rules relating 
to Third Party Procedure are sent 
along with this. 

SHRI sHRI CHAND GOYAL: You 
want that to be incorpc·rated? 
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SHRIMATI SUJATA MANOHAR: 
Yes. 

CHAUDHURI RANDHIR SINGH: 
?an you submit a small note on this? 

SHRIMATI SUJATA MANOHAR: 
Yes. 

SHRI P. K. THAKORE: With re
gard to Order 34 in respect of im
moveable property, we find, that there 
is no time limit fixed within which 
the property is to be sold. There is 
inordinate delay in selling the pro
perty. Therefore, our suggestion is 
that S'Ome time limit should be incor
porated within which the court should 
sell the property from the date of the 
final decree. The suggestion is that the 
court should sell the mortgage pro
perty within two years of the final 
decree. If it finds it is not sufficient, it 
may however extend the period for 
not more than six months at a time 
for reasons to be recorded in wriiing. 
Six months' extension may be given 
but for reasons to be recorded in writ
ing. 

CHAIRMAN: Don't you think that 
two years' period is too long 'a period? 

SHRI P. K. THAKORE: We were 
fa~ed with the same problem but look
ing to the present exigencies in Bom
bay •.• 

CHAIRMAN: If you are giving an 
extension of six months, the original 
period of two years may be too long. , 

SHRI P. K. THAKORE: Here it 
takes six or eight years. 

CHAIRMAN: Since you want in
corporation of that period, why give 
this extension? 

SHRI P. K. THAKORE: Our idea is 
only to put some reasonable period. 
We are not confining it orJ'Y to two 
years. 

CHAIRMAN: You have expressed 
yourself on very m'any sections which 
a::-e not being amended apart from 



those which are being amended. I am 
glad you have given so much thought 
to the Bill. But you have · omitted 
making any mention about section 
115, namely about the revisional po
\\1\'!rs of the High Court. Do you agree 
or not with the change that is being 
made? The first Jl'art of the section 
remains, more or less, as it is. But the 
latter part, the proviso with its sub
clauses, has been added. What is your 
view about these new provisions? 

SHRIMATI SUJATA MANOHAR: 
I do not think the revisional powers 
should be restricted too much; other
wise it will become difficult to chal
lenge the orders of the district courts. 

CHAIRMAN: One v:ew is that there 
should ·be no interference with the 
powers of the district court; other
wise the High Court will begin in
terpreting in their own way. AU the 
same, there is another aspect of 1 _it, 
that because of the present powers· of 
the High Court, there are frivolous 
applications which makes it necessary 
to restrict the powers of the High 
C'ourt in order to bring down litiga
tion. And, therefore, if the proviso 
and the Explanation are added the 
powers of the High Court will be 
exercised more judiciously where it is 
found that the case would be finally 
disposed of. 

SHRI HEMENDRA sHAH: May I 
say that the High Court is given the 
power on the ground that the District 
Courts have a right to commit mis
t'akes. Revision applications are not 
entertained easily. 

CHAIRMAN : The point is that 
since the power is there the applica
tions are entertained though they are 
ultimately rejected. This means so 
much time is taken. You file an 
application today and it js put up 
for preliminary hearing after a month 
or twc Then another six months are 
taken. All this period is wasted 
unnecessarily. Therefore, section t15 

should be curtailed to a certain 
extent. 

SHRI HEMENDRA SHAH : Our 
feeling is that the right of revision 
should not be limited as the standard 
of the lower judiciary not being the 
same as that of the High Court in all 
cases. The High Court should have 
power to go into revision. 

SHRIMATI SUJATA MANOHAR: 
The power of the High Court should 
not be very much restrica:ted. 

CHAIRMAN : Restricting means 
that the power is not. being taken 
away from the High Court. It will 
exist for review. But all the same 
it will be circumscribed. The High 
Court will take into account other 
circUmstances before allowing the 
application to be filed. 

CHAUDHURI RANDHIR SINGH : 
It is a fact that unnecessary litigation 
is going on these days. Therefore, it 
should be restricted to an extent 
where right of appeal is not taken 
away. Do not take away but curb it. 
The work may also be curtailed and 
the right of the citizen may also be 
fully protected. 

SHRI HEMENDRA SHAH : Our 
apprehension is that some of the 
Judges in order to show that there 
are n·o arrears will easily· reject 
revisions. 

CHAIRMAN : A. conscientious 
Judge will not do it. 

SHRI SHRI CHAND GOYAL : 
Addition of this proviso will go 
against the interest of the litigant. 
It is, at the moment, serving and has 
a salutary effect, as some witnesses 
have said. 

SHRI R. D. BHANDARE : Our view 
is totally different from your. We 
consider that the incorporation of the 
proviso leads to healthy practice. 
You say that they are conservative 
by temperament and the Judge may 
interpret i,.t against the interest of the 
party. In fact, we are incorporating 



this proviso for the purpose of h.:lp
ing the party except in a few cases 
It is not restricting the interest of th~ 
party. In any case, we would like to 
widen the discretion of the court so 
that the interest of the parties could 
be safeguarded except in sub-clauses 
(a) and (b). 

SHRI ASHOK N. VYAS: The 
words-

"Provided that the High Court 
shall not, under this sub-section; 
vary or reverse any order made 
in the course of a suit or other 
proceeding" 

are likely to create a lot of difficulty· 
otherwise we accept the interpreta~ 
tion that it widens or clarities the 
jurisdiction of the High Court. While 
exercising the revisional powers the 
High Court is very reluctant and 
ordinarly it does not interfere. 

CHAIRMAN : It may not interfere 
but as I told you time is lost and 
arrears mount during that period. 
You object to sub-sections (a) and 
(b) of the Proviso but sub-clause (2) 
to ( 4) under the Explanation are not 
objectionable since they do not 
restrict the powers of the High Court 
either. 

SHRI HEMENDRA SHAH : Litiga
tion has become a gamble. There is 
no uniform standard. They are 
already using this power to show that 
there are no arrears. But this is our 
experience in our High Court that 
arrears are accumulating. There are 
ways of avoiding accumulation for 
them: one is-don't admit any revi
sion petitions; By this method the 
High Court tries to get a good name. 

CHAIRMAN : The Law Commis
sion earlier to this went into this 
matter-about the arrears, on account 
of the powers of the High Court
and it found that in most of the cases 
the High Court did not interfere. All 
the same a lot of time was wasted 
from the time of application until a 
decision is given. Therefore, it came 
to the conclusion that certain restric
tions should be placed. 
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SHRI HEMENDRA SHAH : Why 
are there pending cases ? There will 
be no pendi!lg cases if the High Court 
has got enough number of judges. 
The feeling of waste of time is then• 
because arrears are not finished in 
sufficient time. In England after the 
Second World War when they found 
that an appeal took more than a year. 
they promptly appointed additional 
judges to dispose of all such pending 
cases. 

CHAIRMAN : How many judges do 
you have in your High Court ? 

SHRI . HEMENDRA SHAH : We 
have 27. 

CHAIRMAN: Then I can under
stand if they cannot cope because you 
see in the State of Uttar :Pradesh the 
number of judges of the High Court 
has been raised to about 50 and still 
there are arrears. 

SHRI R. D. BHANDARE: You 
kindly submit all your comments in 
writing to the Committee. 

SHRI HEMENDRA SHAH: Yes. 

SHRI ASH OK N. VY AS : There is 
one very minor point. On page 6, 
by clause 15, section 60 is being 
amended. Please see the last three 
lines in the proviso in (ii)-that is. 
lines 22-24 on page 6-

" .... where such attachement has 
been made in execution of one 
and the same decree, ~Jhall be 
finally exempt from attachment 
in execution of that decree." 

I merely wanted to know whether 
there is any rationale, any rational 
basis, for distinguishing between two 
types of creditors. A Judgment 
debtors salary is attached, say for a 
period of two years by one Judgment 
creditor. Now you can further attach 
his salary to another judgment
creditor, but not by the same judg
ment creditor. I want to know 
whether there is any rational basis in 
drawing this kind of a distinction 
between two types of judgment 
creditors. 



SHRI R. D. BHANDARE : I think 
you are mixing up the issues. Kindly 
read the proviso. It is very clear 
that in all the cases relief should be 
given. It seeks to give relief. 

SHRI ASHOK N. VYAS: Yes. I 
agree with you in that. What we are 
trying to say is with regard to the 
last three lines. Why should there 
be a distinction between the judge
ment-creditor who has attached the 
salary for a period of two years or 
another judgment creditor. 

SHRI R. D. BHANDARE : Because 
the person not drawing- any salary 
will be a pauper. 

SHRI ASH OK N. VY AS : I want to 
know why a distinction should be 
made. There should be no exemption 
and both should be treated alike, on 
the same footjng. 

CHAUDHURI RANDHIR SINGH : 
As Members of Parliament we are 
interested in knowing some very im
portant things. So I would like to 
have some one or two question~ put 
to the witness. I appreciate that, you 
have referred to so many things, that 
there should be good judges, there 
is multiplicity of cases, then you have 
said something about the rights of 
citizens and the litigant public and 
also the workload is increasing. Do 
you have some panacea or concrete 
solutions for all these problems ? 
Have you thought about this matter 
so that we can pursue this national 
question in Parliament? Please be 
very brief. 

SHRI SHAH : The trouble is that 
many members of the Bar do not 
wish to go on the Bench because the 
conditions are not favourable and 
moreover they are selfish. But there 
is a system in France whereby people 
of the first rank from University law 
degrees are drafted into judicial 
service from the beginning and the 
terms are quite attractive and highly 
trained and efficient people are 
selected for the judicial service; there 
is a judicial cadre \Vhich will be able 
to man the judicial administration 
very effectively and competently. 
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CHAUDHURI RANDHIR SINGH : 
What about the workload ? The
number of cases is. increasing every 
day. 

SHRI SHAH: The solution for 
that is to appoint 100 more judges, 
retired peopfe to dispo:Je of the 
arrears. Then the arrears may not 
be there. You may even appoint 200 
judges to dispose of the cases withirr 
a reasonable time. 

CHAUDHURI RANDHIR SINGH : 
The next point is with .regard to the 
rights of citizens; petitions are dis
missed within two minutes; thousands: 
of rupees are wasted and the disposal 
of these writ petitions is only dis
missal. What have you got to say· 
about that? 

SHRI SHAH : From the litigants•
point of view the only solution is that 
you must appoint only those people 
who are not acting or would not act 
in that manner ·and for that purpo!;e 
the only guarantee is that the Chief 
Justice should, as far as possible, 
should select such people who will 
act in a proper manner; it is a human 
and personal factor for which no law· 
can provide a remedy. This is the 
Bar's feeling. 

SHRl THAKORE : In this con
nection I would like to mention that 
the Advocate-General in his public 
lectures had once suggested that the· 
Judges' salaries are pot adequate; I 
do not know what the salaries should' 
be looking to the present mood of the 
people with regard to the socialistic· 
pattern but the fact remains that 
their salaries are not sufficiently 
attractive for the first-rate people. 
Since the Members of Parliament are 
here, I take this opportunity to men
tion what he had said. He had also· 
suggested that in England the Judges'· 
salaries were raised almost twice cr· 
three times within less than ten years, 
taking into consideration the rising· 
costs, etc. So it may be that there 
is a disparity of income between the 
lowest-paid man and that of the 
Judges. 'You can even compare them 
with those in New Zealand and see· 



the bc.::>me bracket for the best
talented people. Of course I am not 
suggesting that for our country but 

. definitely there is a case for revision 
of their salaries. 

CHAUDliURI RANDHIR SINGH : 
What should .be the salary of a Judge? 

CHRI R. D. BHANDARE: When 
-the Advocates Bill comes up, we shall 
-consider that aspect. 
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SHRI SJrn.I CHAND GOYAL: The 
.Judges say "If our salaries are in
creased, we will have to pay more by 

-way of income-tax and ultimately we 
will not gain much." On the other 
nand, they would like to have more 
amenities like housing and other 
facilities; that will do them some 
good. 

CHAIRMAN : I think we must not 
take more of their time; the other 

-witnesses are already there. 

So gentlemen, on behalf of the 
. Joint ommittee I thank you all for 
coming here and giving us the benefit 

·Of your views which will be very 
helpful to us. 

SHRI THAKORE : Mr. Chairman, 
on behalf of the Bar Association I 
·have to thank the Members of the 
Select Committee for the patient 
hearing that they have given to us. 

'Thank you very much. 

(The witnesses then left) 

(The Witnesses-Shri K. J. Abhyan
kar, Shri C. R. Dalvi, Shri M. A. 
Rane Shri U. V. Paranjpye, Shri 
Sh~r~d Manohar, Shri S. C. Pratc.p, 
Shri V. N. Ganpule, Shri D. M. Rane 

.and Shri R. S. Bhonsle, were at this 
stage caLled in) 

CHAIRMAN : Since we have no 
comments for the present from you 
before us we would like you to kindly 
make your preliminary remarks so 
th?t we might know what subjects 
you wish to take up and what are 
your suggestions. Thereafter we 
shall put ynu questions as and when 
·necessary. 

SHRI M. A. RANE : Our first diffi
culty is that of course we have been 
informed that you are meeting here 
in Bombay lmt we do not know what 
kind of discussion is going to take 
place. It is only the day before 
yesterday that we came to know of 
this and this Bill was in our hands 
only the day before yesterday eveing, 
and we had practically no time to 
prepare any memorandum for sub
mission tc• this Committee. For future 
we would like to make the suggestion 
that, if the Committee is meeting 
here, they should let us know in 
advance of the same so that we have 
time to go through this Bill thorough
ly because this is not just one 
subject. The Civil Procedure Code 
is more complicated and we would 
like to have our considered views 
made known to you. Now therefore 
what we have done is that we ha\·e 
chosen only certain sections on which 
we could -express our views. Other
wise, we had no time to go through 
it in detail and to give our considere:l 
views before this Committee. 

CHAIRMAN: Under these circum
stances the best thing would be that 
you give U3 an idea of what you have 
to say on the various sections that you 
sorted out, and then you may send 
us a detailed note to Delhi, and we 
shall consider it. 

SHRI M. A. RANE: We cannot say 
that the As:;ociation has one view be
cause we are all members thereof. 
Each one may be having his own 
views, but as far as possible I will 
give my personal views; :;orne of them 
may be endorsed by my colleagues. 

SHRI R. D. BHANDARE: We may 
do like this. Where among you unani
mity has been arrived at on some. it 
will be far better to have them from 
you and to place them on r~co~d,_ and 
then you may give your md1v1dual 
views where you differ among your
selves. 

SHRI M. A. RANE: The difficulty 
with us ha3 been \Vant of time. \Vhe_n
ever such Bills are receh·ed, we cir
culate them among our members. 



Then we sit together, hold discussions 
and exchange views. But we had no 
such time in thh case. 

CHAIRMAN: Which provisions of 
the Bill are you taking up now? 

SHRI M. A. RANE: From the ob
je-::ts it seems that only three topics 
are mentioned, and I would submit 
that these are welcome p:ov1s10ns, 
particularly the power given to the 
Supreme Court to tramfer suits from 
the High Court. We wholehea:tedly 
agree with this. Also we welcome the 
provlSion granting freedom from 
attadtment of portion of salary to 
persons employed in private se~vice 

as well. Then comes deletion of sec
tion 80. That also we welcome, and 
I think mo1t of my collegues are 
agreeable to that. Now there are 
similar sections in local Acts, for 
example in Municipal Acts, where the 
local authorities a::e concerned. In 
fact we would expect that it would be 
extended to the local Acts also al
though that is not the subject-matter 
at hrme. 

SHRI SHRI CHAND GOYAL : As 
soon as this goes out of the C.P.C., it 
will automatically go out of the other 
Acts also. 

SHRI M. A. RANE: Not automati
cally. We do expect that this would 
be a salutary provision ::so that the 
State Legislatures will follow for 
deleting similar provisions contained 
in other Acts, in other local Act.. With 
the deletion of this section 80 similar 
:;ections in the local Acts shmud also 
be deleted. 

SHRI M. A. RANE: Then I would 
welcome the freedom from arrt:st and 
detention to members of legislative 
bodies. I do not know what are the 
views of my colleagues, but as far as 
the first three items are concerned, I 
do think my colleagues agree with 
them. 

CHAIRMAN: You agree that a cer
tain time -:>hould be given to the Mem
bers of Legislatures? 

456 RS-20. 
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SHRI M. A RANE: Yes. 

CHAIRMAN: They have already 
got 14 days. 

SHRI M. A RANE: And this is only 
to extend the period. 

CHAIRMAN: You think it might be 
extended as proposed in the Bill. 

SHRI M.A. RANE: Yes. 

CHAIRMAN: The effect of it will 
be that perhaps they will never be 
taken into cu 1tody because the legis
Ia:ure continues more or less for the 
whole. year round except for three 
month~ and so the Members would be 
immune from any attachment or any 
other proceeding for such a long time, 
and the litigant would suffer on that 
account. 

SHRI M. A RANE: If you pu;h it 
to logical conclusion, every member 
of the society who is usefully engaged 
in any walk of life, is required to 
stick his work-just as a .Member of a 
Legislature. So therefore, really spea
king, there ::;hould be no distinction ·' 
between the two; there is no reason 
why a Member of a Legislature alone 
should be exempted. 

CHAIRMAN: The distinction is 
that State work suffers. if the Mem
bers are kept in prison, or attach
ment proceedings a:e taken against 
them during the Sessions. Therefore 
the work of the State suffers. There
fore this distinction has been made 
which, I think, is a very salutary 
rule. The only question is as to the 
period crf time, whether we '>hould ex
tend the peroid further. Now so far 
we have received the opinion that 
they do not favour any fur,her 
extension of time. But you are of 
the opinion that it may be further 
extended. 

SHRI M. A. RANE: The extension 
suggested is 40 days instead of 14 days. 

CHAIRMAN: This suggestion has 
been made because of the provi3ion 
contained in the Act of England on 
these lines. Therefore the time of 40 
days is ~uggested. 



SHRI M. A. RANE: To this aspect 
I would not like to advert much be
cause I have not given much thought 
to it. We are concerned with some of 
the p.::-ovi3ions. All of us are practis
ing in the Appellate side of the High 
Court. We are not concerned with all 
the l!>rovisions. We are only concern
ed with some of the provisions. We 
will ·choose those provisions and we 
would expres3 our views on them. I 
would first choose section 115. It deal;<; 
with revision. We are concerned day 
to day with the revisionary powers of 
the High Court. We welcome the 
provision. We welcome the definition 
as to what is meant by a ca3e decided. 
It includes interlocutory orders. That 
sets at rest the controversy. 

CHAIRMAN: This has been pro
posed in order to do away with the 
different viewJ of the various High 
Courts on the subject. 

SHRI RANE: I would have to make 
my comments on sub-section (3) 
which has been introduced. I would 
make my submission. It says: 

"The High Court :shall not, for 
the purpose of exercising the powers 
conferred under this section, call 
for the records of the subordinate 
court in original except where an 
order of stay has been made under 
sub-section {2) ." 
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We do not know what h the object 
of this provision. Possibly if the r-~
cord is called for, then the other pro
ceedings will be stayed automatically. 
I may suggest to the bon. Members of 
the Committee that ordinarily the 
practice that we follow in our High 
Court is that in interlocutory matter;, 
the record is never called for. It is 
only when the case is finally disposed 
of that the record is called for as a 
matter of course. Provision may be 
made that the record need not be 
called for in revision unless expressly 
so directed by the High Court. Unle3s 
so directed by the Court in a given 
case it need not be done. Otherwise, 
here it appears to be so "!llandator:y 

that it shall not call for any reco~·d. 
Where stay is not granted, the record 
shall not be called for .... 

CHAIRMAN: In original. It does 
not bar calling of the record of all. It 
only mean3 'in original', so that the 
proceedings may not be stayed in the 
lower Court. 

SHRI RANE: There may be no 
record apart from the original. The 
litigants concerned are poor ones. We 
are concerned with mofussil litigants. 
They cannot produ-::e certain copies of 
records. Sometimes the case has been 
dismissed and there is no question o! 
further proceedings. The entire re
cord may not be necessary. In such 
cases I would suggest personally, let 
there be an order so that the Court 
can direct the parties concerned to 
take direction from the Court. 

CHAIRMAN: It says here 'except 
in a case where an order of stay ha:> 
been made under sub-section {2) '. 

SHRI RANE: If the High Cc urL 
thinks it necessary, then it may do so. 
In fact, where the stay is granted, it 
need not be taken for granted that 
the record is ne~essary. Where :rtay 
is granted the record may not be ne· 
cessary. If the record is called for, 
practically it takes two o; three 
months for the record to go back. 

CHAIRMAN: It must be more than 
that. 

SHRI RANE: Till the record is re
ceived in the High Court, nothing can 
be done. Therefore, you may reJtric& 
the calling for of record and permit 1t 
only in certain cases. Article 227 
relates to Tribunals and record IS :-~ot 
called as a matter of course. It is 
left to the discretion of the court. 

SHRI SHRI CHAND GOYAL: This 
restriction on the calling for of !"ecord 
i> only in cases where the iiay order 
has been granted. 

SHRI RANE: In the rest of th;~ 

cases the original reco~d cannot 1:-e 
called for. It is here so worded th<1 t 
it looks as if it is mandatory th~t it 



shall not call for the record. 'lhat 
means that the High Court h power
less to call for the record. 

SHRI SHRI CHAND GOYAL: You 
want it to be substituted saying that 
it should be only at the discretion of 
the Court. 

SHRI RANE: You may put a res
triction that the record shall not be 
called for. 

CHAIRMAN: That h what is in
tended here. 

SHRI RANE: We appreciate the 
necessity, but it is so worded that the 
Court is rendered powerless, the way 
in which it is worded. 

SHRI P. C. MITRA: Unless the 
Court finds it necessary, record will 
not be called for. Earlier in section 
115 ( 1) it is said: 

"The High Court may call for the 
record of any case .. " 

That means 'may' is not manda1My. 
It may mean 'may not' also. You are 
in favour of retaining the present pro
vision. Are you not in favour of the 
provbo? 

SHRI RANE: I am in favour •1f re
taining the provision because our ex
perience is that the record is not cal!
ed for as a matter of course. It is 
called for under certain rules. Most 
of the revision:; are interlocutory mat
ters. In respect of interlocut')ry 
matters our rule is that the record is 
not called for. The High Court rules 
provide for that. 

SHRI J. M. IMAM: What about 
the other High Courts? 

SHRI RANE: We have made • ules. 

CHAIRMAN: The rules are not uni
form throughout. It may be that your 
High Court ha3 rules to that effect. 
Therefore, it is certainly desi:-able to 
have a change in the CPC itself, but 
you consider that the form in whi~h 
it has been put will be interpreted by 
the Courts as barring them f~om call
ing for record>, unless there is a stay 
order. Do you think the purpose will 
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be served if we say "the High Court 
may not." 

SHRI DA:I,.VI: Now, if you read 
sub-clause (1), it says the High Court ' 
may call for the record of any case 
which has been decided by any Cou• 
'Subordinate to such High Court. S•1b• 
clause (3) says "the High Court ~hall 
not". Sub-clause (3) may be delet
ed. 

CHAIRMAN: Do not forget the 
words " in original". 

SHR~ RANE: It is , not possible for 
poor litigant; to come out with the 
necessary records. Private copie.s 
may have to be called for, but they 
are not authenticated. Certified 
copies mean time. 

SHRI P. C. MITRA: The Court n:ny 
direct. The Court itself should send 
for the record. 

SHRI RANE: Who will pay for the 
copy? 

SHRI DALVI: The other a;pe-::t is 
the loWer court may not have adequate 
staff. Every time you ask for a certi· 
tied copy, it takes six months. Even 
judgment copies we find it difficult to 
get. 

CHAIRMAN: The mai~ object of 
putting this . restriction is to avoid 
delay. 

SHRI RANE: The object can be 
achieved if you -say that the High 
Court may not call for the reco:·d. 

SHRI ABHYANKAR: I would say 
that sub-clause (3) may be deleted al~ 
together. 

SHRI PRANJAPE: May I suggest 
this? Some High Courts have not 
made rules. In place of the existing 
:sub-rule (3), the following may be 
subs.ituted:-

"In matters In which a proceed
ing is pending in the trial court, the 
record shall not be called by the 
High Court unless specifically direc
ted by the Court at the time of the 
preliminary hearing under Order 
41 Rule 11." 



When a revisionary appli-:-c1tion 
come:; in the High Court for prelimi
nary hearing under Order 41 (11) at 
that time the Court applies its mltJd. 
It should then find out whether the 
record is required or not. Sometimes 
original records may be required. In 
such cases the Court i3 seized of the 
matter. At this stage the Court would 
be in a position to say whether the 
tecord in a given case is necessary or 
lOt. 

The whole object of sub-clause (3) 
seem3 to be that in matters where the 
suit is pending in the trial C<mrt, 
record should not be called for as it 
=xtents delay, This purpose i3 achiev
ed without sacrificing the cause of 
'ustice by ,giving discretion to the 
court and putting the rule this way 
that record :>hall not be called unless 
the High Court in a given case gives 
a specific direction. 

CHAIRMAN: I understand. 

SHRI P. C. MITRA: Without direc
tion how the paper comes? 

SHRI M. V. PRANJAPE: High 
Courts have a rule that in matters 
which are admitted records of pro
ceeding:J should be sent to the High 
Court. Our High Court has made an 
exception in the case of interlocutory 
matters. That exception should be in
corporated in sub-clause · (3) giving 
discretion to the court. 

SHRI C. S. c. PRATAP: !'~very time 
the High Court canno·t call for records 
by giving a stay order . 

SHRI M. V. PRANJAPE: Some
times only one document may be re
quired. 

SHRI M. A. RANE: Sometimes they 
call for only one document. 

SHRI P. C. MITRA: Direction 
should be issued by the High Court 
and the reasons should be stated if 
the rule as proposed is adopted. 

SHRI M. V. PRANJAPE: It w11l be 
impossible for them to do that. 

SHRI C. S. C. PRATAP: It i3 not 
possible to record the reasons. 
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CHAIRMAN: Supposing in the end 
of {3) we add the words "except 
where the. court so specifically 
directs". 

SHRI M. V. PRANJAPE: Yes. 

SHRI C. R. DALVI: If that is not 
necessary because sub-section (1) 
say:; the High Court may call. It 
means it is not in every case. 

SHRI K. J. ABHYANKAR: Sup
posing sub-clause {3) is dele:ed. What 
i:; the difficulty? 

SHRI P. C. MITRA: In one sentence 
there cannot be two exceptions. Ori
ginally it saYs "ex-:ept in a case whe~e 
an order of stay has been made under 
sub-section {2)". 

CHAIRMAN: Do not .go into the 
wording. The Law Ministry will put 
in the idea properly. 

SHRI M. V. PRANJAPE: With re
gard .to the same section first proviso, 
I am talking about the first !)roviso, 
that i1 going to open the floodga.es for 
further litigation. Instead of attain
ing finality we will be m-aking every 
order susceptible to revis:onal juris
diction. 

CHAIRMAN: That is not the inten
tion. The intention is to put 'l curb 
on it. That is the intention. 

SHRI M. V. PRANJAPE: I will ex
plain. The proviso reads .thus. "Pro
vided that the High court shall not, 
under this sub-section vary or re
verse any order made in the course 
of a suit or other proceedings. includ
ing an order deciding an issue, ex
cept where the order, if allowed to 
stand would cause irreparable injury 
to the party against whom H was 
made". Now this clause read with 
the earlier clauses would mean that in 
matters of an interlocutory nature also 
the High Court will have jurisdiction 
to entertain revisional application. So 
far a3 the Bombay High Court is con
cerned it has interpreted the e:.n·lier 
sub-clause (1) which says "may call 
for the record of any case which has 
been decided by any Court". It }Jas 
been interpreted as meaning case cr 
part of the ca3e finally decided .... 



CHAIRMAN: For that purpose the 
explanation is there. 

SHRI M. V. PRANJAPE: "Includes 
any order made in the course of a suit 
or other proceeding, including an 
order deciding an issue". Thi'> expla
nation will undo the decision given by 
our High Court. 

CHAIRMAN: There are various in
terpretatiom by various High Courts. 

SHRI M. V. PRANJAPF: I am 
pointing out that the interp::etation 
pu. by our High Court was 3 s:llutary 
one and it was proper for this reason 
that if in a given suit a wrong crder 
is passed by the trial Judge, then that 
order is capable of being C'r.::rected in 
appeal. It i3 not necessary that at 
that stage the litigant should appr,,ach 
the High Court. But in cases whe::e 
a part of the case is decided. that 
would be treated as a case decided. In 
su~h caseJ the High Court would in
tervene by interpreting the e'qJCessicn 
"case decided". Now by your expla
nation the interp.·etation which }., put 
by our High Court will '!:>e ce~troyed. 
In every interlocutary case t'he High 
Court will be bound to intervene pro
vided these two things are :>atisfi.ed. 
It will retard the progress of the suit. 

CHAIRMAN: Have you !"een the 
notes at page 63 on this? 

· SHRI M. V. PRANJAPE: The object 
I understand. The contrary has been 
:;aid in the explanation. The draft as 
framed will defeat the object which 
is stated in the Statement of Objects 
and Reasons. I would like to put it 
this way that "case decided" means a 
part of the case which concludes; I 
want the exbting explana!ion to be 
replaced by the explanation that "case 
decided" means where the learned 
trial Judge has prevented a party 
fr<lm putting forth his case before the 
trial Judge-for instance, an 3mend
ment to the written statement or am
endment to the part, and the learned 
Judge rejects an amendment. Rejec
tion of an amendment means exclud
ing that part of the case f>vm <:!nquiry. 
Such cases may be included within the 
expression "ca -;e decided". In other 
cases the appellate court will correct 
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it. No damage is done. 

SHRI C. P. DALVI: I am unable to 
agree with my friends because in a 
majority of case3 the High Court is 
called upon to exercise revisional 
powers in matters which are interlo
cutory. Where a case is disposed <lff, 
ordinarily a first appeal and a second 

-appeal al3o lies. Where second appeal 
is not there, parties can come up 
under article 227. In a m:1jority of 
cases the power to interfere at the in-

• terlo(!utory stage should not be taken 
aw~y absolutely. It is already "!"es-

- tricted by the first part of thP. section. 
The ·:;econd provision as suggested in 
proviso (a) is a salutary provision 
where the High Court shall not re
verse expect where: 

'the order, if it had been made in 
favour of the party applying for re
vision, would have final!y disposed 
of the suit or other proceeding, .. ". 

The second provbo, of course, makes 
the field a little wider. My friend 
says that there might not be more 
revision because' the High Court can 
always say that there would .be ir
reparable injury to the party aga;nst 
whom the order is made .. Even when 
there is restriction in the tint part of 
section 115, litigation has not stopped. 
Under arti~le 227 against the ·· final 
order the parties can come. For 
example,_ the Supreme Court . · hag 
re(!ently held that the powers under 
section115, are very much restricted. 
Under the Rent Act, where second 
appeal is not provided, litigants are 
filing petitions under article 227 where 
the scope is wider than under sec. 115. 
Therefore, for practical purposes sec
tion 115 is found mostly applicable to 
interlocutory order3. And there is 
no reason why that power should be 
taken away. If the power is taken 
away, then there will be no occasion 
for the High Court to exercise power 
under section 115. 

CHAIRMAN: Powers are not being 
taken away but they are being restric-
ted. . -

SHRI M. A. RANE: In t'he inte:est 
of litigation it should be restricted. 
My friend :;ays that instead cf restri(!-



ting them they should be widened. 
Unless it comes under the first part of 
section 115 no powe( can be e~ercised. 

· And on that the rider of this proviso 
is added. Further rider is added by 
:mb-clause (a). 

SI{Rl R. D. BHANDARE: In fact 
sub-clause (b) becomes (d) here and, 
1herefore, it gives lot of latitude to 
the court. Even if the final !:lrder 
is there, if the court comes to tbe con
clusion that ·there would be iiTepar
ahle loss the court has a right to 
make such o:'<ler in the ca1e as it 
thinks fit; it has a right to interfere. 
That is the meaning of it. 

SH:RI M. A. RANE: We know the 
calibre of the lower courts now. Some
times injustice is done a~ the inter
locutory stage. Therefore, the litigant 

· should have the right to aup~oach 1he 
High Court. 

SB:RI ABI{AY ANKAR: Already 
the~ is restriction in clause ( 4). 

SHRI C. P. DALVI: We ore c! the 
view that sub-clause (b) c;l:ould be 
retained. 

SHRI M. V. PARANJPYE: We i\re 
of the view that it might increase the 
scope and give wider latitude to the 
High Court to interfere. 

SHlU R. D. BHANDAP.E: Your 
v~ew is that sub-clause (b) must be 
retained as it i>. 

· SHRI M. V, PARANJPYE: Yes. 

CHAIRMAN: There is already 
power with the High Court, where 
the order would cause irreparable in
jury to the party, to interfere. 

SHRl M. V. PARANIPYE: There is 
a provision for interference by the 
High Court even at the interloeute<ry 
sta~e. 

SHRI S. C. PRATAP: Even if it is 
felt that there is sorne mistake, still 
the High Court may not call for the 
record. That is given in the addi
tional proviso. By virtue of the words 
"case. decided" the final order is 
capable of revision and jm is diction. 
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Even in interlocutory orders becau3e 
of the words "case decided" it would 
not be an interlocutory order except
ing in certatn cases. The High Court 
view is upheld. We submit that 
the jurisdiction of the High Court 
should be widened. 

SHRI R. D. BHANPARE: Mr. Pra
tap, as a matter of fact, what Mr. 
Paranjpe has explained h the correct 
position as it is found today. But 
since we would like to do justice in 
cases where irreparable loss is caused 
to the party and the court c~mes to 
the conclusion that even leaving out 
a small portion or an issue could also 
be jnjurious, no portion should be left 
because we are entering into a s•1cia
listic pattern. 

SHRI S. C. PRATAP: We agree 
that this provision is a salutary one. 

· While we are now on the question of 
amending section 115 should we 
address ourselves to the wider ques
tion whether it is. necessary that only 
the jurisdiction should be consid·~red 
by the High Court. That question 
came up by virtue of a recent decision 
of the Supreme Court. 

From that time the word "jurisdic
tion.. has been .construed extremely 
strict with the result even the gossest 
of errors are beyond the scope of 
High Court jurisdiction. If thel'e is 
an error of law and the High Court 
cannot interfere under section 115 
there is a remed'y under article 227 
under which the High Court can 
rectify the error. 

SHRI R. D. BHA.J.'{DARE: Mr. 
Pratap, instead of arguing at length, 
simply· come to sub-clause (i), clause 
(e). Don't you think that apart from 
the question of jurisdiction the other 
points of view are also taken into 
consideration? I would urge you to 
make a specific suggestion. 

SHRI C. R. DALVI: On this issue 
except perhaps. our friend on my right 
we are unanimous that so far as sec
tion 115 js concerned. it shC'Uld provide 
that certain illegalities or irregularit.ies 



because of an error of law are correct
ed. 

SHRI M. A. RANE: The remeciy 
under Section 115 has become some
what academic. I may give you the 
example of the Rent Act which a.ffe..:ts 
a large number of litigants very vital
ly. They cannot go to the High Court 
under< section 115. It is not as if the 
Supreme Court has held this view for 
the first time. Before it, the Privy 
Council also had considered it. So, 
for the litigant to go to the higher 
court under article 22'i is a more ex
pensive remedy than under section 
115. Therefore, in order to remove 
this difficulty we can amend section 
115 and make jts scope the .oame as 
that of article 227; that .i&, correcting 
errors of law. If we cannot do it the 
litigants· continue to· go under a;ticlP 
227. So, why not allow them to go 
under section 115 itself? 

SHRI ·c. R. DALVI: One clause 
should be added and correct the errors· 
of law. '.1' 

CHAIRMAN: The stage for section 
115 or article 227 arises only 21fter all 
these proceedings are finished. 

SHRI M. A. RANE: No, no .. The 
scope of section 115 is much 11arrowo~r. 

SHRI R. D. BHANDARE: I shall 
explain the Chairman's point a little 
further. If there is no question of 
jurisdiction, then you can go to article 
226 or 227. If there is a q_uestion of 
jurisdiction, then, -you are tied down 
within the framework of the Civil 
Procedure Code. Let our friend say 
something on this point. 
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SHRI PARANJPE: It is not in the 
interests of the society to have too 
many forums of litigation. Litigation 
should be curtailed as far as possible. 
There should be a finality to the liti
gation and the sooner it is attempted 
the better it would be. First of all 
my objection to this wording was that 
revision matters should not be permit
ted to be admitted under section 115 

·barring the exception that I mention
ed. Secondly, by introducing this 

error of law, you wiil be widening the 
scope of section 115 because you will 
~ave an additionai forum for litiga
tion. We know the mentality of the 
litigants in this country. Even if a 
man is poor, he gambles to .;ucceed. 
He will always sa-y, "If not in this 
<:ourt, let me try in the higher court." 
Like that he goes on. This is not in 
the interests of the society. I am, of 
course, in favour of the suggestion 
that in very exceptional cases revi .. 
sional jurisdiction should be given. 

SHRI C. R. OALVI: But the prob
letn t::annot be solved as long as arti-
cle· 221 is there. · 

CHAIRMAN: Your opinion is that 
revisional powers should be curbed to 
an extent so that if there is any error, 
they ean go up. · 

SHRI C. R. DALVI: Why should it 
not be included in section 115? The 
remedy under article 227 is costly for 
a litigant who is normally poor. Under 
that article the court fee is more and 
the rules of the High Court require 
certain things to be done, whereas 
under section 115 the court fee is less 
and the rest requirements are limited. 
Therefore, if you add one clause and 
sa:V you can correct the err<J~;s of law 
also, then, that would solve the prob-
~~ . 

SHRI R. D. BHANDARE: 'Ihat will 
widen the scope. Let us take it with 
small doses and be satisfied with 
jurisdiction only. 

SHRI PARANJPE: Mr. Chairman, 
will you kindly permit me to leave? 

(With the perm1ssion of the Chairman 
Shri Paranjpe' left- the Hall.) 

SHRI R. D. BHANDARE: Mr. 
Chaiman, why not we meet again? 
How long do- we continue now? 

CliAIRMAN: I think we will con
tinue till 7 p.m. 

SHRI DALVI: So far as 115 is con
cerned, I suggest that one clause n1ay 
be added. 
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SHRI PRATAP: With tegard to 
revisional jurisdiction, I have to make 
certain suggestions. The r£ visional 
jurisdiction is quite inadequate. At 
least in those cases where the deci
sions of the lower courts have become 
final there should be revisional juri<>
diction provided for the High Courts 
and in such cases at least this excep
tion should be made that the jurisdic
tion of the High Courts would not be 
limited. The present po3ilion is that 
the High Courts have no such power, 
although the cases can gu up tc the 
Supreme Court. For important ques
tions of law the High Court3 should 
not be made powerless to act. To that 
extent at least section 115 should be 
amended. 

SHRI RANE: There is anotherr topic 
on which I would like to speak, i.e., 
Order XXA about costs, page 28. I 
am referring to clause 2 which says: 

"In calculating costs, no amcunt 
shall be included as pleader's fees 
unless a receipt signed by the plea
der, or a certificate in writing sign
ed by him and stating the amc.unt 
received, has been filed in Court." 

·1 feel there may be certain practical 
difficulties. Of course this will apply 
to all courts, not only to High Courts. 
I would like to point out that the tax 
costs are always lower than what 
we actually charge as counsels 
or as pleaders. The minimum cost 
or tax in the High Courts is Rs. 60; 
in the mofussils it may be Rs. 15 but 
no pleader will work for Rs. 15 
because even Rs. 60 is nothing. 
Secondly there may be an application 
the appeal Court and it ma)' also 
happen that the costs will oc cr.arged 
separately but it may also !"tappen that 
the lawyer may not agree to fees ac
cording to each proceeding; he might 
charge a consolidated fee :md it might 
be difficult to have a break-up of it; so 
this will create complications. 

CHAIRMAN: That is the present 
law also. 

SHRI RA~E: There is a dual 
system in the High Court. 

CHAIRMAN: The standard of fees 
is different. 

SHRI RANE: This will appty to 
all uniformly but it may be impossi
ble for a pleader to break up his ices 
and to pass a receipt every time and 
put it on record. I do not know how 
it is actually going to work. We do 
not know, Sir, what is the object of 
this particular provision. It is not 
being filed everywhere. 

CHAIRMAN: In certain High 
Courts that is the rule. 

SHRI RANE: In this State it is not 
the rule; this is only the schedule of 
costs. 

CHAIRMAN: That should be ac
cording to the scale fixed . You can 
file a memo; then the whole thing will 
not be shown. 

SHRI RANE: Costs in exces; of the 
taxed fees are not allowed. Then 
what is the propriety of it? 

CHAIRMAN: The counsel must file 
such a memo to show that he has 
received so much. Supposing the tax
able fee is Rs. 1000 but the counsel 
has received only Rs. 100. Then he 
can file a certificate for Rs. 1000 only. 
The rule is that you must file a re
ceipt or certificate for the amount re
ceived as pleader's fee. 

SHRI K. J. ABHYANKAR: Accord
ing to the schedule of cost3 on_e ma:y 
get onlY Rs. 100, but actually 1t ma:Y 
be that a counsel gets Rs. l,COO. Now. 
even if he files a receipt for Rs. 1,00C 
the litigant is going to get only Rs 
100. 

CHAIRMAN: All the same thE 
. counsel is expected to file :1 receiP1 
for Rs. 1,000, and the taxable fee will 
be according to the scale fixed. 



SHRI C. R. DALVI: It may be that 
a counsel accepts a fee whi':h is less 
than the scheduled fee. 

CHAIRMAN: Supposing one is a 
friend of yours and you are doing his 
work without any fee, you are not 
going to be taxed because you are 
doing the work for him free of cost. 

SIIRI K. J. ABHYANKAR: In bnY 
case the litigant does not suffer. 
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SHRI R. D. BHANDARE: But this 
will give more latitude fm· being dis
honest. Anyhow we appreciate the 
difficulties of the Bar representatives. 
Perhaps they ma'y not make any sug
gestion; otherwise I would immedia
tely welcome any workable solution or 
suggestion to be incorporated in this 
Bill. 

SHRI K. . J. ABHYANKAR: We 
suggest that it should be deleted. 

CHAIRMAN: Even where a lawyer 
is not paid any fees? .... 

SHRI C. R. DALVI: In the illus
tration given by you, wppose I do 
the work free for my friend and so 
I do not give a certificate then he 
will not get the costs, but my client 
will i!ive me a certificat<! that he 
has .... 

CHAIRMAN: The client certainly 
will not do 30. 

SHRI C. R. DAL VI: For purposes 
of .... 

SHRI M. A. RANE: Are you going 
to provide for a few cases? From 
the prar.:tical point of view there are 
very few cases where a lawyer will 
receive less than the prescribed sche·· 
duled fee. They are only exceptional 
case:; where a friend works for :m
other friend free of cost, or they are 
only exceptional cases where there is 
a very high rate involved. Only in 
such cRses it may be that a lawyer 
takes much more or a lawyer receives 
much 1es:; than the taxable fee. 

CHAIRMAN: Supposing your fee 
was settled at Rs. 500 and your client 

actually pays you only Rs. 250, than 
in that case you will file a certificate 
for Rs. 250 only not Rs. 500 and 
you will be taxed only on the ba:;is 
of such a certificate. Now in that 
event sometimes the lawyers are the 
sufferers in this matter because they 
have filed the certificate for Rs 250 
and the clients do not pay the balance. 
I can understand such a situation. 

SHRI R. D. BHANDARE: That is 
the practical difficulty. 

CHAIRMAN: There is nu practical 
difficulty; I have been a lawyer in a 
High Court for so many years. 

SHRI K. J. ABHYANKAR: In that 
case is the, litigant going to get the 
costs as per the certificate? 

DR. B. N. ANTANI: These points 
may be noted down. 

CHAIRMAN: Let u.1 see w.!:lat is 
the difficulty. I do nci see there is 
any difficulty at all . 

DR. B. N. ANTANI: Even 1f they 
make SQme minor points let us note 
them down and see. 

CHAIRMAN: We have to file the 
certificate for that portion which we 
have received. That certainly 
happens. 

SHRI M. A. RANE: That object is 
quite laudable, but sur.:h cases are 
very few and that i;; what 1 am po;nt
ing out. For such a small numher of 
cases if you make a change in the 
Civil Procedure Code, it will affect 
litigants all over. 

CHAIRMAN: Unless the certificate 
is given no part of the fee will be 
taxed. 

SHRI M. A. RANE: If !'le files a 
certificate for Rs. 200, he will get only 
Rs. 200. 

CHAIRMAN: I do not find any diffi
culty in thi3. If he has received more, 
let him show that he has received 
more. :Why should he evade the tax 
like this? 



SHRI K. J. ABHYANKAH: That 
will lead to complications. There 
will be incentive to ...• 

CHAIRMAN: The litigant will get 
only that part of the fee as has !">ePn 
prescribed as the scheduled fee. 

SHRI M. A. RANE: We are of the 
view that this 3hould be deleted ba
cause this. will not work. 

CHAIRMAN: This is working in so 
many High Collt·ts. How can you say 
that this will not work? 

SHRI K. J. ABHYANKAH.: So far 
as clause 2 i:; concerned, 1t should he 
deleted. 

SHRI M. A. RANE: We would like 
to proceed further with this again 
tomorrow, may be at 3 o' clock. My 
friends have not yet been able to ex
press their views, two or three of 
them, and they have to exu,·ess their 
views, and I have been talking all the 
time. 
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CHAIRMAN: If you are prepared 
to come again I have no objection. 
Plea;e come at 2.30 instead IJf at 3 so 
that we have more time for ciscussion. 

SHRI M: A. RANE: All right. 

SHRI C. R. DALVI: Just one sug
gestion; we are concerned with cer
tain provisions of this which affect us. 

CHAIRMAN: Regarding thoJe sec
tions, which are not beina; amended, 
we are not competent to make z.ny re
commi:!ndatic'lls, but the representative 
of the Law Ministry here is taking 
down notes regarding them and the 
Law Ministry may, on its own initia
tive bring forward any changes. 

So you plea3e make it convenient 
to come at 2.3() tomorrow. 

SHRI M. A. RANE: Yes. 

(The witnesses then withdrew) 
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CHAIRMAN: Hon. Members, we now 
commence our proceedings. The wit
ness before us today i3 Mr. Dhanuka, 
an advocate of the Maharashtra High 
Court. He represen~s the Bar Council 
of Maharashtra, of which he is a mem
ber. His comments were received 
yesterday and they have Leen circu
lated to you. All of you have had 
time to go through them. He ha:> 
submitted some more suggestions to
day as additional item:; and we shall 
go through them later. I went 
through the entire comment; last 
evening rather hurriedly. 1 find that 
many of the points are outside the 
scope of the Bill. He has referred 
to sections of the CPC which are not 
being amended. Our difficulty IS that 
this Committee i> only competent to 
take into consideration such s·~ctions 
as are being amended by the Bill. 
Since you have submitted your sug
gestions, the Law Ministry will go 
through them carefully and -;ee if 
some or any of them could be accept
ed and incorporated as amendments 
by the Law Ministry itself. As far 
as this Committee is concerned, we 
are not conpetent to go into those 
matters. Your :Juggestions are wel
come. 

Now, the first thing I have to say 
is that the proceedings of this Com
mittee are confidential and they are 
not to be disclosed to anyo0dy t.ntil 
the report of the Committee is ~ub
mitted to Parliament. Now, we may 
take up your suggestiom. Your fir~t 
suggestion relates to section 10. Tl)IS 
is not being amended. Your second 
suggestion relates to .:;ection 20. This 
too is not being amended. Your c;ug
gestion three is an ahernative to your 
suggestion No. 2. This abo does not 
come in. Your suggestion ·l relate~ ~o 
clause 12 and ser:tions 15 to 20. 'Ihis 
i:> not being amended. Your sugges-

tion No. 5 rela~es to section 21 of the 
Code. If you want to say anything in 
particular about the omitted portions, 
you may do so briefly. 

. 
WITNESS: Mr. Chairman and I./Iem

bers of the Committee, I am thankful 
to you for giving me an opportunity 
to give evidence before you. I <'m 
prac.ising almost exclusively on the 
civil side for the la:>t thirteen years. I 
have been a member of the Bar 
Council for the last six or seven 
years. I was also a part-time :PN
fessor of Law in the Govern
ment Law College for about 
four years. The Civil Procedure Code 
ha.J been one of mY pet subject:. If 
I correctly remember it, I got the 
highest number of marks in the sub
ject in the Bar Council Examinatic·n. 
I also got first class fi:st in the Bar 
Council Examination 1956 and I was 
the recipient of the Chimanlal Setal
vad Prize. 

I quite appreciate that some of my 
sugge:;tions may be outside the scope 
of the Bill but I have worked on the 
problem under th belief that all ne
cessary amendmen~s to the provisions 
of the Code should be discu3'3ed and 
pointed out. 

We have experienced considerable 
hardship while practising. These 
difficulties must be brou~ht to your 
notice even if they do not form the 
subje~t matter of the amending Bill. 
I am content with your ruling that 
in respect of whatever sections are 
not being amended, the sugg.es.twns 
will be conveyed to the Law .\Itmstry. 
Perhaps nothing more can be done 
about them. 

CHAIRMAN: The representative ~f 
the Law Ministry is here and he wIll 
take note of them. 

WITNESS: Very briefly I would 
just say some.hing about my sugges
tion No. 1. It was held by the High 
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:::ourt of Bombay in a judgm;.·nt re
ported in A.I.R. 1954 Born. 176 Rai 
Bahadur Thakur and Co. v:s Devi
dayal (sales) Ltd., that if a previously 
institu.e::l suit was filed in a court in 
breach of a lawful agreement to select 
two cou "t3 of concurrent jurisdir:tion 
and if the earlier suit was an abuse 
:>f the process of court, or if the 
~arlier suit was filed to forestall the 
;ubsequent suit, then the court 3hou1d . 
not grant stay of subsequent sui.t 
unde: section 10 of the Code. That 
would amount to encouraging- the 
abuse of the proces1 of law. Ii the 
parties have validly agreei that the 
suit will be decided say by the Cal
cutta High Court and one of the :-~t
ies files first suit in some differel\; 
court in breach of such agreement; 
second suit validly filed in Calcutta 
High Court should not be stay<!d till 
disposal of first suit filed in a cot.:rt 
in breach of such agreement. Such 
agreements to select two ~ourts cf 
concurrent jurisdiction are valid 
under sec. 28 of Indian Contract At~t. 
This view is in consonance with jus
tice, equality and good ::onsden~e. 
The contrary view was taken by t hP 

hon. Supreme Court in AIR 1962, S.C. 
page 527. In that case the Supreme 
Court held that section 10 is man
datory. Even if the earlier suit is 
false and vexatious it could not be 
helped. If section 10 applies it ap-
plies. At the end the ·court may 
allow compematory cost of an 
amount to the extent of Rs. 1,0001-
as porividcd by section 35A of the 
Code but the second suit has to be 
stayed even if first suit ic; ,~xa· 

tious or in breach of agreement. This 
situation should be remedied. 

Mr. Justice Shah of the Hon"ble 
Supreme Court has given a dissenting 
judgment in the cr~se reported in 
A.I.R., 1962 S.C. 257. 

CHAIRMAN: Was it a Full 
Bench? 

WITNESS: It was a Division Bench 
judgment. I have Lrought that judg
ment-- 53 Bombay Law Reporter 
page 911. I will just take one minute 
with your kind permission. It was a 
Bench judgment. I am sorry. The 

correct reference is AIR Eomuay 541 
176. The Supreme Court judgment as 
a matter of fact holds that the provi
sions of section 10 as clearly definite 
and mandatory. Even if the previous
ly instituted suit is held to be vexa
tious and instituted in violation of the : 
term> of the contract, even then the 
Judges of the Sup:-eme Court !ound 
themselves helpless to prevent that 
abuse of the process of law. I will . 
give you a practical example, Take, 
for example, there is a suit on t. ro
note .. f?omebody has written half a 
dozen Jetter:> "I am unable to pay, 
give me· time". Thereafter knuwing 
that this man is going to file a suit 
another man files a false suit in 
some part of the country for a decla
ration that the promissory note in 
question was obtained by defendant 
by frauli. ' Subsequent suit fcT en-, 
forcement of the pronate will be 
s•ayed till this suit is decided even 
though the court may be feeling that 
the earlier suit is an abuse of the 
process of the law. Keeping that as
pect in mind I have suggeJted that. 
the stay of a suit should not be grant
ed- "where the p._.eviously insti
tuted suit has been filed by a party 
in breach of a lawful agreement b sue 
in particular courts only and . 3uch 
court has jurisdiction to enterta in the 
suit· where the previously instituted 
suit' ex-facie appears to be a false i!nd 
vexatious suit and filed with a view to 
fore>tall the claim which is 5ubject
matter of the subsequent suit or P.ro- __ 
ceeding and grant of such stay ~ould 
be unjust after taking into considera
tion all the facts and ciccumstances 
of the case". 

Then the Ge'!ond branch of the 
amendment deals briefly with a situ 
ation like this. We know there ere 
certain snecial tribunals or special 
courts fo'i- particular type of claims. 
Suppose a suit is filed in :he small 
Causes Court for a certain declaration 
that the plaintiff iS tenant of the de
fedant and thereafter another person 
has filed a suit in a civil court for a 
declaration that the plain~Hf is the 
licensee. The issue is the same. Then 
the stay of iSecond suit cannot be 



granted as the court in which the first 
suit is filed has no jurisdiction to 
entertain the second suit. Technically 
the section com81 in the way of C:oing 
substantial justice. 

Then I have suggested "Nothing in 
the provisions of sections 19 (i) and 
19 (ii) of the Code· shall bar the inter
ent jurisdiction of the Court to grant 
stay of any suit or proceeding till the 
disposal of any other suit or proceed
ing if it is so necessary to meet the 
end> of justice", so that there should 
be no bar and section 10 should not 
prevent the Court from exercising 
inherent jurisdiction. 

Then suggestion (2) is very interest
ing. I would request you to consider 
that also. I will give an example. 
For the second suggestion the jvdg
ment is AIR 1963 Supreme Court 1682 
may be looked into. You "know that 
under section 20 of the Code, even it 
no part of the cause of action has 
arisen within the jurisdiction of the 
court, a 13uit can be filed if the head 
office of the defendants is situated in 
the jurisdiction of that court. In this 
case a suit was filed against the Rail
way in the place where the office of 
Railway adminir:itration (Headquar
ters) was situated. The goods are 
booked in a different part of the coun
try. The oame were to be dilivered to 
a consignee in another part of the 
country. Nothing pertaining to 
the transaction had taken place 
in jurisdiction of the place where 
head office of Railway was situated. 
The Western Railway has its head
quarie :s at Churchgate, Bombay. Tl.e 
goods are booked in some distant cu ·
ner to be delivered somewhere. 
Should we allow a suit to be filed in 
Bombay? It means it is not a natural 
forum. They may have a .3mall claim 
from any part of the ":ountry. It will 
defeat the ends of justice. The fact 
was that the suit was instituted by 
the plaintiff against the N orthct•<;t 
Frontier Railway .... 

CHAIRMAN: I have to tell you tha. 
we have got limited time. 

WITNESS: You tell me whatever 
time you fix, I will keer> within that. 
I do not know what time is fixed for 
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us. 
CHAIRMAN: O.ne hour. Let u1 

take up those provisions which ar~ 
sought to be. amended. 

WITNESS: Whatever way you 
think .... 

SHRI R. D. BHANDARE: We can 
ask the witness to mention the c<~se 
law with reference to his :3uggestions 
without going into illustrations or into 
the facts of the case but simply refer
ence. Then you can elaborate some of 
the amendmencs. We can ask que~
tions. 

WITNESS: I come to suggestion 
( 4). The provisions for jurisdiction 
of courts must be uniform. Today the 
jurisdiction of the civil court is gov
erned by the Civil Procedure Code, 
whereas the jurisdiction of the char
tered High Courts is governed by 
Letters Patent. Therefore, if a suit 
is to be filed in a civil court, even if 
a part of the cause of action has 
arisen within the territory of the 
court concerned, such court shall 
have jurisdiction to entertain the 
suit. If however a suit iJ to be filed 
in the High Court, a material part of 
the cause must have arisen. 

Similarly about suit for land there 
are different provisions. There must 
be uniform provision for jurisdiction 
in respect of chartered High Courts 
while entertaining suits and other 
courts. 

Coming to clause 5, it comes directly 
within the purview of the ~ill and it 
seeks to insert a new section 21A. Ac
cording to me it is of a narrower im
plication because place of suing is only 
the territorial part of the jurisdiction. 
According to me sect:on 21A will be 
better worded as I have put it. In AIR 
1954 SC, page 340, it was held even 
after the decree is passed, the point of 
jurisdiction can be raised in the exe
cuting court. Therefore, a party can 
fight out right up to the Supreme 
Court and still contend in execution 
proceeding that the decree is without 
jurisdiction and a nullity. The object 
of proposed section 21A is the same, 
namely, the point of jurisdiction 



should be raised in the original pro
ceeding and not in execution or by a 
separate suit. I have suggested the 
amendment as follows:-

21A. Sub-clause (i)-No party shall 
be entitled to challenge the decree 
or order passed by any court in exe
~ution proceedings or by a separate 
suit or in any other suit or proceed
ing merely on the ground of want 
of jurisdiction or on any ground 
based on an objection as to the place 
of suing or contend that such decree 
or order is null and void on such 
ground and a party shall be entitled 
to make such a challenge only in an 
appeal or revision from original de
cree or order subject to such limita
tions as are provided on such right 
by other provisions of the Code. 

Sub-clause (2)-Any party desiring 
to challenge the jurisdiction of any 
court to entertain any suit or pro
ceeding must raise the contention to 
the said effect in the court where 
such suit or proceeding is instituted 
and in the absence af any suck' 
contentions being raised, all parties 
to the suit or proceeding shall be 
bound by the decree or order which 
may be passed by a court in such 
suit or proceeding unless the same 
is set aside in an appeal or revision 
therefrom. 

Sub-clause (3) -The court enter
ing an appeal er revision against any 
decree or order from such suit of 
proceeding shall not ordinarily allow 
a party to dispute the jurisdiction of 
the trial court to entertain a suit 
or proceeding unless such a con
tention was taken by such a party in 
the court of the first instance before 
the issues were settled." 
Today under the provision as it 

stands, the jurisdiction of the court 
can be challenged even after the dec
ree is passed. Afte.r the whole matter 
is fought out right up to the Supreme 
Court, a party may still contend in 
execution that the decree is a nullity, 
or file a separate suit for such purpose 
and not raise the point of jurisdiction 
in the trial court. With a view to pre
venting such pleas being taken, once 
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the decree is passed by the highest 
court, the point of jurisdiction should 
be allowed to be taken up only upto 
the stage of setting of views in a trial 
court. Once final orders are passed, 
there should be no question of such 
contention being raised in a separate 
suit or in execution. If an ex parte 
decree is passed and the same is not 
set aside, under Order IX Rule 13, 
such a decree becomes final. The law 
provides for 3(} days limitation from 
the date of knowled,ge of the decree 
for making of application to set aside 
the decree the defendant was duly 
served with writ of summons and 30 
days from the date of konwledge of 
decree. The• court has power 
to condone the delay. If the court is 
satisfied that he is playing with the 
.court, the appellate court dismisses 
the appeal. In execution proceedings 
a defeated party should not be allow
ed to contend that the decree is pass
ed without jurisdiction. Once a suit 
is pending before a court all defence 
pleas must be raised before the first 
court 'lind no separate suit for setting 
aside the decree on ground of want 
of jurisdiction should be permitted if 
there is an ex parte decree he has 
got remedy because the court has 
power to condone the delay for suffi
cient cause. 

Coming to section 34(1), it is not 
being amended. The suggestion is on 
basis of practical experience. The 
courts are allowing 4 per cent. or 6 
per cent. interest. If the maximum 
rate of interest of 12 per cent. is pro
vided, 50 per cent. of the frivolous 
litigation will go away. Bogus defences 
are being filed many times because of 
such low rate of interest being award
ed by the court while passing more 
decrees. Therefore amendment should 
be made in Section 34 of the code ac
cording the changed economic condi
tions of today on the lines suggested. 

About amendment to section 35, my 
submission is that even the words 
"excluding an appeal" should be dele
ed from the said provision because if 
the original ~mit is frivolous, an appeal 
can also be frivolous. If a person files 



a proceeding which is false and vexa
tious to his knowledge, the C()Urt must 
be able to award the compensatory 
cost to an inherent party. If a party 
files a false appeal why should the 
C()Urt be helpless to award compensa
tory cost? In my respectful submission 
there is no logic in the distinctio~ 
sought to be made and in excluding 
appeals from purview of Section 35A 
of the code. 

My eighth suggestion is with regard 
to section 47. Its sub-clause (i) should 
be amended by adding the words:-

"including the question as to whe
ther decree sought to be executed 
is null and void or not liable to be 
executed on any ground whatsoever" 
after the words "relating to the exe
cution, discharge or satisfaction of 
the decree.'' 

'rhe question is whether such a dispute 
.an be gone into for execution or not. 
The Andhra Pradesh High Court took 
the view that it cannot go for execu
tion. The Bombay High Court in the 
30 Bombay Law Reporter took the 
.riew that it can he gone into in exe
-:ution. Therefore, I submit that even 
the question as to whether the decree 
is null and void or not liable to be 
executed should be decided in execu
tion and not by a separate suit. Once 
a decree is passed, a party should not 
'be again allowed to file another suit 
challenging such decree. 

WITNESS : It is Bombay High 
Court Law Report 60. 

Then the second suggestion in 
section 47 is also important. I have 
suggested that a new sub-clause after 
47(3) be added as under-

"Wherever it appears to the 
executing court that an objection as 
to the executio!'l of the decree is 
not taken bonafide and prima facie 
not sustainable, the executing court 
may allow execution of the decree 
pending determination of such 
objection on such terms and c-on
ditions af: to the restitution or 

314 

otherwise as the executing court 
deems fit." 

That agaiQ- is intended to suggest that 
a power should be conferred on the 
executing court to allow execution 
pending determination of a petition in 
such types of cases where the court 
feels that the objection to the execu
tion of the decree is taken frivolous
ly. The cases which have come in 
our experience in courts are like this. 
A decree is passed for Rs. 10,000 or 
for possession of a house. In execu
tion a notice is issued because a 
decree is more than one year old. 
The judgement delertor contends "It 
was orally agreed between the decree 
holder and a judgement delertor prior 
to passing of the decree that the decree 
holder will not exceute the said 
decree. If a predecretal agreement 
is but forward by a judgement debtor 
as a bar to executing the decree, the 
existence or otherwise of such alleged 
predecretal agreement has to be 
examined by the executing court. 
And it goes on for years. That is 
why the Law Commission has also 
commented that as far as predecretal 
agreements are concerned, they 
should not be recognised by the 
executing court. The executing court 
should not go beyond the decree. 

My third suggestion to clause (c) 
is on page 5--

"No executing court shall recog
nise any pre-decretal agreement 
between the parties, if any, where
by the execution of the decree is 
sought to be prevented or other
wise affected unless such agreement 
is in writing and is made a part of 
the decree sought to be executed." 

If there is a pre-decretal agreement, 
why not incorporate it in the decree 
itself? Why should the court try to 
investigate into the questions of 
alleged oral agreement so as to bar 
the executing decree. 

SHRI R. D. BHANDARE : So you 
would like to modify it saying that 
even though they have entered into 



an agreement, that should not be 
taken into consideration. 
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WITNESS : Yes, Because, if there 
is really an agreement it should be 
inCQrporated in the decree. But if 
the agreement is contrary to tLe 
decree and if it is just oral and not 
embodied in the decree and a party 
contends that the decree should not 
be executed on ground of alleged 
agreement, to allow such oral agree
mer,ts to be put forward in execution 
procee-iings promotes dishoncsts be 
prolonged proceedings in execution 
.und waste of time. 

!\ow, as far as section 60 is con
cerned, it has been held by the 
Supreme Court that privy purse ls 
not attachable (AIR 1965 Suprelllf! 
Court-1793). I am not going in:to 
the controversial question as t() 
whether the privy purse should be 
abolished or not, and we are not. oon
cerned with il 

SHRI R. D. BHANDARE : You can 
make your suggestion at the t).me 
when we deal with section 87. 

CHAIRMAN: Yes, that is what I 
would say. 

'WITNESS : Section 60 deals with 
the question of what property should 
be exempt from attachment. If a suit 
is filed with the consent of the 
Central Government there is no ques
tion of a privilege. A decree is 
passed. But suppose a former ruler 
<Jf a State has got merely the privy 
pur~c as his property and some 
employee has a claim against former 
l'uler for compensation of wages to be 
recoYered, in that case the judgment 
of the Supreme Court is that under 
section 60 of the code privy purse is 
not attachable as it is a kind of 
political pension, and therefore, that 
would be exempted from attachment. 
In my view, the decrees should be 
allowed to be executed against the 
pri\'y purse and the privy purse 
should net be exempted from attach
ment in execution of a valid decree. 
Merely because he is a former ruler 
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why should the people not be able to 
realise their money ? 

SHRI R. D. BHANDARE: You are 
quite reasona.ble on that point. 

WITNESS : Then my next sugges
tion is from the drafting point of 
view-

"Stipends and gratuities allowed 
to pensioners of the Government or 
of the local authorities or any other 
employer whosoever, whether pri
vate or public-." 

Here·. the word "other" is ~kely to be 
interpreted that it means any other 
.simila·r· employer like the Govern
ment or the local authorities. There
lore, from that point of view to make 
it specific, we should add "whether 
private or public". 

In 1908 agriculture was being con
ducted in a different way and at that 
time the plot of. that agriculturist or 
his house or building was exempted 
from attachment. That we can 
understand. But today agriculture 
is being done on a large-scale and in 
a different way. Even a sugar-cane 
grower may say that I am an agricul
turist and my house should be exempt 
from attachment ..... . 

SHRI R. D. BHANDARE : For poli
tical reasons we may not touch that 
part now. As Members of Parliament 
we may not like to enter that now. 

SHRI V. T. NAGPURE: ·Why do 
you mention only the figure of 
Rs. 5000? 

WITNESS : Some reasonable value 
should be. fixed. It may be even 
Rs. 10,000. The house of an agricul
turist should not be exempted from 
attachment irrespective of its value 
I have suggested Rs. 5000 as the limit. 
Now, Sir, the next section is 60(i) 
which provides as follows : 

"salary to the extept of the first 
two hundred rupees and one-half 
the remainder in execution of any 
decree other than a decree for 
maintepance." 



This is on page 95 of the Bill. Now 
the suggestion is that this exception 
must be enlarged as follows : 

" ..... other than a decree or order 
for maintenance including an order 
for alimony pendente lite and a 
decree or order for payment of 
wages of labourers and domestic 
servants." 

If this is not done, the whole object 
will be defeated. The draft amend
ment suggested by me also includes 
case of labourers and domestic 
servants also. 

Then, Sir, there is another sugges
tion as far as section 60 (i) is con
cerned. As far as salary is concerned, 
once it has been under attachment 
for a total period of 24 months, there
after it will never be capable of being 
attached. There must be some 
amount fixed for it. A person with a 
salary of Rs. 10,000 may be able to get 
a loan of a lakh of rupees and this 
provision is being misused. There
fore this exemption should be in 
favour of only- tho·se pecople who draw 
smaller salaries; that can be justified 
because they have dependants and 
others. But in the case of those per
sons drawing huge salaries, there 
should not be such an exemption. 

SHRI R. D. BHANDARE: You will 
have no objection if the amount is 
raised to Rs. 1000. 

WITNESS : Yes, make it Rs. 1000. 
Some limit must be there. If we 
keep it unlimited, then it might lead 
to injustice. 

Then I have suggested the addition 
of sub-clause (k) as under: 

"one half of the amounts payable 
under life insurance policies." 

That is at page 6 of the Memorandum. 

After that I have given the defini
tion of the word 'agriculturist' on the 
!'arne page. But since I have already 
been cautioned not to develop this 
point, I am leaving it at that. 

SHRI R. D. BHANDARE: Even the 
tenancy laws are not able to define 
the word agriculturist'. 
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WITNESS : This is only for your 
kind consideration. 

Then, Sir, in (d) on page 6 I have 
suggested fQ.l' exemption from attach
ment books, magazines and other 
literary works except as stock-in
trade of the judgment-debtor; instru
ments of any professional person in 
so far as the same are necessary for 
pursuing the professional activity. 
Since the tools of artisans are ex
empted, why can't these things also 
be exempted from attachment? There 
may ibe some scientific instruments 
and other equipments. This exemp
tion therefore in my respectful sub-
mission is quite reasonable. -

Then, Sir, I am referring to section 
64 and my suggestion is at item (10 J. 
This section 64 is not within the pur
view of the Bill. So I skip it over. 
But the Law Ministry should kindly 
examine it. According to m~ there 
is a ,conflict of decisions (InterrHp
tion). 

Then t;-.e next suggestion is about 
section 75. I will give only one 
reference. It is 1961, 1 Supreme Cot:rt 
Report 884, Suggestion No. 11. The 
Supreme Court has held that even if 
somebody is likely to destroy t:1e 
books, the court has no power to 
appoint a commission to seize the 
books and prevent such destruction. 
Now my submission is that there 
must be some power vested in ti1e 
court to seize those books. 

Now, Sir, I come to my suggestion 
No. 12 on page 7. 

SHRI P. C. MITRA: You are 
deleting section 80 of the Civil Pro
cedure Code. 

WITNESS : I am of the opinion 
that section 80 should be deleted 
retrospectively. (Interruption) I may 
kindly be given some patient hearing. 
I would like to say that the pending 
suits and appeals should not te 
defeated merely on the ground of 
defective notice or notice not bein~ 
served but the claim must be decided 
on m~its. I am suggesting this 



because what ha:. happened is that 
in one case--S. N. Dutt & Co.-the 
notice is given on behalf of the com
pany but the law requires that the 
suit must be filed in the name c-f the 
sole proprietor and the Supreme 
Court held that the notice should 
have been given on behalf of S. N. 
Dutt & Co., and dismissed the claim. 
There are many cases where good 
claims are defeated merely on techni
cal ground like defective notice. 

SHRI P. C. MITRA : Section 80 
covers only t.:'lvernment officials. 

WITNESS: The suit was flied 
against the Government by that cc;m
pany, but the claim was regretilllly 
dismi3sed because the notice was de
fectives. Now suppose a party has 
advanced a sum of Rs. 10 lakhs by 
way of 1oan or he has supplied goods 
worth Rs. 10 lakhJ to the Government, 
now the claim may be good but if the 
notice is given in a particular, the ,;uit 
would fail. I submit that on that 
ground the claim should not be defeat
ed. This has been the opinion o~ .the 
Law Commission and this has been 
the opinion of practically all lawyers. 
1 have been an Assistant Government 
Pleader in the civil court and as far 
as possible I have persuaded that this 
point should not be taken. But some
timeJ we have been helpless and unJer 
instru-::tions we have to take it. 

SHRI R. D. BHANDARE: Your 
word "retrospective" applies only to 
pending cases, see page 8 of your 
comments. 

WITNESS: I have said "all pend
ing suits". Therefore it may be put in 
this language "all pending ca1es also". 
The genuine claim should not be de
feated on procedural and technical 
p:eas. 

SHRI R. D. BHANDARE: Not "also" 
but "only". 

WITNESS: But section 80 is deleted 
for pending cases also. Therefore, 
viewed that way, whatever language 
you suggest, there b no difficui.ty 
about it. In S. N. Dutt case there was 
gross injustice on account of section 

317 

80 being applied. The reference is in 
1962 I SCR page 560. There notice was 
given but it was held to be defective. 

SHRI R. D. BHANDARE: He i.; 

dealing with pending cases under 
section 80. That is the point and he 
is explaining it only. 

SHRI J. M. IMAM: What was the 
defect in the notice? 

WITNESS: Where a person is the 
sole proprietor the suit has to be filed 
in the name of the sole prcprietc·r. 
But the notice was given, "undi!r 
instructions from my client, in the 
name· of S. N. Dulta and Co., which 
is a sole proprietary concern," where
as in the plaint S. N. Dutta as lhe 
sole proprietor wa1 the plaintiff. The 
Hon'ble Supreme Court held that the 
notice also should have said "under 
instructions from my client S. N. Dutt 
and not "under instructions from S.N. 
Dutta & Company, the sole pro
prietary concern". Now on that 
ground the claim was dis-
missed. It has been considered c;.s 
one of the judgments where the law 
has defeated the real justice of the 
case, and now· that there is this situa
tion to consider this law reform, it is 
my humble duty to brirng it to your 
kind notice. 

Now, Sir, 87B; I have alreaJy 
touched on it. Now these privileges 
must go. 

Then our items Nos. l.J. and 15 we 
are skipping over. 

SHR R. D. BHANDARK: As rC'gards 
your sugge>tion No. (13). unless Lha 
Constitution is amended it cannot 
happen. A.1yw~·y that will be om· 
lookout. 

WITNESS: I have suggested th<.t, 
why this con'sent and all that? As il 

matter of fact. even where sorr..e 
workers wanted an industrial dispute 
to be referred to, the point wa!:l ::-aised 
that without the consent of the C~n
tral Government it cannot be done. 
But it takes time. Now former rules 
are entering into busines·s partner
ships, everyday, I have made my sub
missions clear. I need not develop
them. 



You know mu.ch bet'ter about it. 

Regarding section 100 I have made 
the suggestion that a further category 
be added to section 100 as item (d): 

"(d) The finding of the lower ap
pellate court on any questi.on of 
fact material to the right decision of 
the case on the merits being in 
conflict with the finding of the court 
'Of the first instance on such ques
tion". 

Jl8 

Today, even on a material question 
of facts of a case, if an appellate court 
has reversed a finding a second ap
peal does not lie. To that extent, if the 
two courts themselves have differed 
on a very material question of fact 
then, in that case, the High Court 
should b~ able to go into that question. 

Then as far as section 115 is concern
ed, the view taken is that even if there 
is a gross error of fact or of law there 
can be no revision and there can be 
no interference unless there has been 
an error of jurisdiction. That is the 
substance of the sub-section. Now 
in Bombay we had in 1827 the Bom
bay Regulation Act, whl!rtin it was 
provided that if the IIi.rth Court finds 
tha~ a decision is mani.fes~l.r unjust or 
contrary to law, then the l!ig~". Court 
shall have the power t 1 inte•-icre. Now 
that Regulation was repealed. But ac
cording to some of the judgments 
that jurisdiction has continued. Some 
others take the view that now that the 
Regulation is gone and absolete. 

SHRI R. D. BHANDARE: I quite 
agree so far as the historical aspect is 
concerned, but you kindly see the 
words suggested by you, namely, 
"that the decision is manifestly un
just"; you say, "to have acted contrary 
to law or it appears that the decision 
is manifestly unjust." 

WITNESS: You are aware of the 
cases during the course of your prac
tice and elsewhere also. Take for 
example the Special Leave matters 

like petitionl:l under Article 136 of 
Constitution-The Sup.::eme Court it
self has held that if they find that the 
judgement is shocking, then in that 
case, even if'there is an error of fact, 
the hands of justice will be strong 
enough to correct the injustice. What 
I feel is ..• 

SHRI P. C. MITRA: 
grounds of error of law. 

On the 

WITNESS: Error of law and also 
when the court finds that it is mani
festly unjust. 

SHRI P. C. MITRA: Every court 
may interpret it in . . . 

WITNESS: But this power is being 
conferred only on the High Cou:·t; this 
re•isional power is not being confer
red on any other court. The point 
which I would like to put to you with 
your kind permission is: WN1ld y•;u 
like your High Courts to say, "Of 
course injustice has been done, but I 
am helpless"? This is the pOSition to
day that, in a large number of cases, 
where a revision apvlica~ion i3 bro
ught to the High Court, and where 
there has· been .great injustice, the 
High Court is some time<~ placed in 
this position where it observes, "I 
want to help you but my hands are 
tied." So the revi>ional jurisdiction 
should be wider and the rc;, islon all
plication should be maintainab!o? even 
on ground of error of law or error of 
facts or great injustice. Wculd y.m 
like your High Courts to be so help
less that, even where ther:~ 1s great 
injustice, the High Court will noi have 
the revbional jurisdiction to in~e~fer 
in such cases ? Why not ? 

SHRI P. C. MITRA: Regarding 
jurisdiction, it has been provided for. 

CHAIRMAN: Clause (b) of the 
amendment is on page 8 and that will 
cover such cases. 

WITNESS: That will only cover the 
cases of interlocutory orders. "Provi
ded that the High Court shall not.··· 
d ·di ·ssue" • • • • (Intereel ng an 1 
ntptions) 



YOl..1 hav~ suggeste._ a point and I 
want to give an answer. Now firstly 
this is a proviso to the main section 
115. Now, unless there has been an 
error of jurisdiction, the revisional 
jurisdiction cannot be invoked. Kindly 
bear with me for a minute. Even if 
there has been an error of jurisdiction 
there cannot be a reversal of the deci
sion unless the other conditions are 
satisfied. Now, if there has been no 
error of jurisdication but there has 
been great injustice, does the proviso 
to section 115 meet the ends of justice? 
I think that the proposed proviso to 
Sec 115 of Code would not serve the 
purpose I think that I have made my
self clear on the point. 

SHRI R. D. BHANDARE: \Ve are 
quite clear. The only difficulty is you 
are widening it too much, widening it 
to cover error of law and injustice 
also. 

WITNESS: Under section 115 it 
will not be the party's right; it is the 
judge's right. "The High Court 
may" • • • What I am su\1mit
ting is that let the High Court not 
feel, in cases of injustice, that they 
are helpless. And we are giving the 
power to the High Court. In the 
situation in which we are passing in 
all these years .... 

SHRI R. D. BHANDARE: I quite 
appreciate your point. Yesterday we 
discussed this point in connection with 
the question of jurisdiction. Then 
some of our friends suggested "error 
of law" I do not know whether the 
Committee will agree to that. Now 
you are suggesting that ''the decision is 
manifestly unjust". Double safety is 
being sought to be added. 

WITNESS: It is with a view to pre
venting injustice. 

CHAIRMAN: Sub-clause (b) covers 
such case3 which are· not covered by 
section 115. 

WITNESS: I want to be listened 
to. It says, the High Court may .... 
(a), (b) and (c). That is the first 
part. The High Court may make 
such order in the case as it thinks fit. 
Then, it says:-
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"Provided that the High Court 
shall not, under this sub-section, 
vary or reverse any order made in 
the course of a suit or other proce
eding, including an order deciding 
an issue, except where .... " 

Now, therefore, if the case is not 
covered by (a), (b) and (r), the ques
tion of proviso being applied ekes 
not arise. I am submitting a reverse 
situation where the case is not cover
ed by (a). (b) and (c). The proposed 
proviso wishes a further restriction 
on revisional jurisdiction and does not 
widen it. Even if there is an error of 
jurisdiction the court cannot interfere 
except where it is covered by (a) and 
(b). Errer of jurisdiction is a condi
tion precedent to the exercise Of juris
diction. This is 'by way of further 
restriction. 

CHAIRMAN: It gives power to the 
High Court. 

WITNESS: The proviso cannot 
widen the .main section. Sub-clauses 
(a) and (b) are a part of the p1·ovlso 
to the main section. The main section 
seeks to restrict the jurisdiction of the 
High Court only to error ol jurisdic
tion and not error in the exercise of 
jurisdiction. Suppose the tri&l court 
has done some great injustice, the 
High Court will not be able to give 
any relief under section 115, unless 
the additional amendment is made. 

SHRI J. M. IMAM: Even if there is 
no error of jurisdiction, if there is any 
other defect, even then the High Court 
is empowered to reverse the order. 

WITNESS: What I have suggested 
is if it appears to have acted contrary 
to law or it appears that the decision 
is mainfestly unjust, the High Court 
should be able to set it right. It 
should not take the stand that 
although there is a manifestly unjust 
decision, it is not able to help in the 
matter. The discretion of the Judge 
must be widened. 

SHRI P. C. MITRA: If proviso (b) 
is added as sub-clause (d) in section 
115 (1), would that serve the purpose? 



WITNESS: It will sE:.-v-e the pur
pose as far as a manifestly unjust 
decision is concerned, but as far as 
error in law is concerned, it will not 
help us. 

SHRI P. C. MITRA: Instead of be
coming a second proviso, it will be· 
come an independent sub-clause. 

WITNESS: It will serve the pur
pose as far as 'manifestly unjust' is 
concerned, but error of law is a sepa
rate point and it will not be covered 
by this. I have suggested both. There 
are two aspects. The High Court 
should not be able to say that it is an 
error of law and the whole section 
has been wrongly construed, but it is 
helped to reverse erronous conclu
sion on point of law in a revision ap
plication. If there is an error, it 
affects us throughout the State. It 
means that a wrong interpretation of 
law is allowed to prevail throughout 
the State at least for sometime. 

CHAIRMAN: May I just interrupt? 
We have got the next witness waiting 
for three-quarters of an hour now. 
Would it not be better if we call him 
now here? 

WITNESS: It is entirely in your 
discretion, but I would prefer con
tinuity. Furthermore, I have fixed 
some cases in the Court in the after
noon. 

SHRI R. D. BHANDARE: May I 
suggest a via media? Let the other 
witness wait. After all he is not 
going back to Chanda today. We 
shall continue with the present wit
ness. 

WITNESS: The other portions of my 
memorandum may be deemed to be 
read. 

CHAIRMAN: Members would like 
to put questions to 'you. 

WITNESS: I do not mind whatever 
you say. I am putting it in all humi
lity and with politeness. I should 
not be misunderstood. 

CHAIRMAN: You might continue 
for the present. 
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WITNESS: Then I have suggested 
an amendment for section 148. It is 
self-explanatory. The courts have 
realised the' difficulty and the section 
requires to be amend,ed. Suppose the 

. amount is to be deposition on a parti
cular da'y. Somebody comes with the 
money and he is robbed. Next day 
he wants to deposit it. Should the 
court say that it is helpless? It is 
causing considerable hardship. 

Then I have made suggestions 18, 
19 and 20. Twenty is a formal thing. 
I have suggested the following addi
tion: "and the court, after recording 
reasons, certifies that the compromise 
is for the benefit of all persons sought 
to be represented in the suit but who 
are not present before the ~ourt". In 
the case of a representative suit, 
somebody files a suit for a declaration 
that a particu1ar temple is a public 
temple. It should not be allowed to 
be compromised unless the court cer
tifies that the compromise is for the 
benefit of the persons who are sought 
to be represented. 

The next suggestion, 21, is for ad
dition of a new sub-rule to rule 10, 
Order I. Suits have been filed in the 
courts against the Electric Supply 
Company restraining them from 
giving electric to the owner of a 
factory without making the factory 
owner a party. Suppose the landlord 
of the land has filed a suit against the 
company saying, do not lay down 
cables, do not give electricity to the 
factory owners, the court must have 
discretion to hear the parties affected, 
if they are going to be affected by 
the decision, even if they are not 
parties to the suit. That is the sug
gestion. 

The next suggestion is for amend
ment in Order ill, Rule 3. In what 
categories the vakalatnama must be 
treated as continuing? I have added 
two more categories. One is "pro
ceedings relating to execution of an'Y 
decree or order in a suit till the same 
is fully satisfied''. In some of our 
court rules this provision is alreadY 



there. For execution, why a separate 
vakalatnama? The same vakalatnama 
should be treated as continuing. It 
exists in our Court rules. In the 
Civil Procedure Code it is not there. 
\Ve are trying to have some sort of 
uniformity of the good provisions. In 
our Bombay City Civil Court the 
rules provide that the appearance 
shall be deemed to continue even for 
the purpose of execution. My sub
mission is, why not put it in the Code? 
The other category is: "for making 
applications for setting aside ex-Parte 
decree or ex-parte order of dismissal 
of a suit or an application for default 
of appearance or proceedings connect
ed therewith". These are the two 
categories. 
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The next suggestion is No. 23. This 
is about service of summons. The 
following words are sought to be 
added: "the defendant is absent from 
his residence at the time when the 
service is sought to be effected on him 
and there is no likelihood of his being 
found at his residence within ll·' rea
sonable time". It is page 15 of the 
Bill. Order V, Rule 15, provides for 
Yicarious service of summons. If can 
be served a defendant at place of 
residence, the writ of Summons is not 
on some other member of the family. 
The submission is the words "is absent 
from his residence at the time when 
service is sought to be effected and 
there is no likelihood of his being 
found within a reasonable time" will 
create complications. As far as pos
sible there should be personal ser
Yice. The said section be modified as 
under: "Unless it is possible for the 
plaintiff to obtain the address of the 
defendant where he may be at the 
time when the service is sought to be 
ecffected or details about his where
abouts so as to enable the plaintiff to 
serve the writ of summons on the 
defendant personalty ... 

Then suggestion 24 is about rule 
19A, i.e. simultaneous sen' ice. It 
merely provides for summons to be 
served at the registered postal address 
or at the place where the defendant 
ordinarily resides or earries on his 

business or personally works. · Ac
cording to me we can say "or where 
the defendant is last known to have 
resided" etc.; it is a matter of phraseo
logy. You may kindly examine 
whether the phraseology suggested is 
correct. 

The next is suggestion 25. "The 
court may at any stage of the pro
ceedings order to be struck out or 
amended any matter in an'y pleading" 
on grounds (a), (b) and (c). This has 
been taken from the Annual Practice. 
The 'suggestion is that after category 
(a), (.aa) may be added by saying: "It 
disclos'es no cause of action or the 
defence, as the case ma'y be". This 
has been taken from the Annual Prac
tice according to the rules of the 
Supreme Court in England. The sub
mission is that it is a salutary provi
sion and therefore it may be added. 

The next suggestion 26 is based on 
English practice. It is very necessary. 
Suppose an application is made that 
particular allegations are scandalous 
and therefore they may be deleted. 
On such an application oral evidence 
should not be allowed to be taken. 
This is incorporated in Annual Prac
tice. It appears to be a useful pro
vision, namely, "No oral evidence 
shall be admissible on an application 
under Order VI, rule 16(a)". Rule 
16(a) reads "which may be unneces
sary, scandalous, frivolous or vexa
tious". In the suit suppose somebody 
has made an allegation that so and 
so is a goon~a, and it is a scandalous 
word. For these things we do not 
want that oral evidence should be 
allowed. On the basis of the Annual 
Practice in England this suggestion 
may be considered. Our second sug
gestion says:-

At the end of Order VIII it may be 
added as under: 

"The defendant shall also file a 
list of draft issues on the pleadings 
in the suit along with his written 
statefnent." 
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Coming to my 28th suggestion, the 
point of jurisdiction should be decid
ed as a pTeliminary issue immediate
ly on the filing of the written state
ment where the said issue is a pure 
issue of law or is a mixed question of 
fact and law, and the question of 
jurisdiction shall be decided b'y the 
court witltin a period of three months 
from the date of the filing of the 
written statement or within such 
shortest time as possible. If there is 
dispute as to jurisdiction the suit 
should not be put in cold storage to 
await its turn for trial on all issues 
after several years. 

Then, whenever any question of law 
arises in a suit or proceeding ·which 
can be determined without recording 
any evidence, the said question should 
be decided by the court expeditiously, 
even though the hearing of the suit on 
other questions is adjourned to a 
later date. 

29th suggestion relates to the addi
tion of Order XXA. I am speaking 
from point of view of the litigant and 
as to what is in public interest and 
not from personal angle of a lawyer. 
Filling certificate of fees received by 
a pleader in a court of Law does not 
serve any useful purpose, and the pro
posed Order XXA of the code should 
be deleted. I have discussed this ques
tion with other lawyers and they also 
!eel that it does not serve a:ny useful 
~mrpose. The client ma:V be at Shola
pur and the lawyer may be at Bom
·oav. Such a provision may be all 
nght for the Supreme Court. If we 
are going to have such a provision to 
be applied to each type of case, it 
will lead to unnecessacy work and 
harassment unless the costs are to be 
awarded by the court on the basis of 
the amount actually spent. In my 
submission, such provision will in
crease the work of lawyers and courts 
without any utility. 

CHAIRMAN: It is a very samtary 
rule. 

WITNESS: The question is whether 
it is not going to add to the work 

without any utility to the administra
tion of justice as far as the drawing 
of the decree is concerned. It is not 
correct to. say that. Merely becau~~ 
the certificates are not required to be 
fled, tax is evaded ... 

CHAIRMAN: It is a natural corol
lary. 

WITNESS: The question is we are 
considering it from the point of view 
of congestion in the courts. I can 
understand if :you are going to allow 
t.~e cost in the decree on basis of fee3 
•actually :received by a pleader. Sup
pose I have charged Rs. 500 as fee, are 
you going to consider it? 

CHAIRMAN: The Allahabad High 
Court is carrying on this for a num
ber of years and there is no difficulty 
whatsoever. Similarly whatever
amount i~ shown by the lawyer that 
amount will be taken as part of the 
cost. 

WITNESS: My submission is whe'l 
there is congestion in the courts, un
less there is utility, we will be adding 
to the filing work. 

CHAIRMAN: After arguing tli~ 
case you give the certificate to the 
reader. 

WITNESS: You might be aware in 
the Su;>reme Court in some of the 
cases where la.wyers from other States 
appear certificate could not be filed in 
time anJ the party is deprived of the 
cost. I am ~leading on behalf of th~ 
litigant public. The question is 

_ whether it is going to serve any us:
ful purpose for the purpose of admi
nistration ot justice. If you say it is 
for the purpose of tax revenue, in 
that case let there be a provision in 
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the Income Tax Act. Here if for 
.sume reason, the certificate is not filed 
within ti.Ine, the party will- be depriv
eci, of his cost. Therefore, the sub~ 
mission is that such a provision will 
acid to the work without any corres
PC•nding utility to the administration 
o.f justice. -

SHRI P. C. :MITRA: liTter the case 
is decided it will benefit the lawyers 
<:nd, thctefore, the lawyers will not 
give the receipt. 

SHRI R. D. BHANDARE: The Law 
Officer should be able to mention the 
1 ationale behind it. Suppose an advo~ 
cr.te comes from another States. Un~ 

:iess he files it immediately the ques
tion of ('O.st cannot come. 

CHAIRMAN: In the Allahabad High 
Court wl:ether a lawyer comes from 
Bombay ojr Madras, he certifies how 
much money he has received. 

WITNESS: I am very sorry to say 
1hat in our courts there is so•.much 
Fhortage ci staff that even records of 
proceedings many in cases are not 
avail'able. His Lordship Justice Patel 
observed In one case that it is regret
table tb!t the Government is not 
increasing the staff. Therefore, the 
courts today are so much congested. 
FMmerly whereas the number of cases
in the city court was 3,000 per )rear, 
now it 1s 10,000. Therefore, it wiiT 
be unnecessarily adding to the work 

SHRI R. D. BHANDARE : He has 
made a positive suggestion here. 

"WITNESS : I have suggested the 
addition of the following clause:-

"While determining the costs 
awarded, the Court shall have dis
cretion to increase the amount of 
costs prescribed by the scale with 
a view to reimburs the party in 
whose favour the order for costs is 
passed in the light of the costs 
actually incurred by such party."· 

Declarato-.·y suits, for example, some 
times go on for a month. 

CHAIRMAN : Then why give dis
cretion to the court ? In some cases. 
it may allow, while in some others it 
may not allow. If any change is 
necessary it may be made in the rules. 

V:ITTNESS : In case of money suits 
the scale gets revised but it is not so 
in the case of declaratory suits. Where 
a suit goes on for two months in the 
court, each party may have to spend. 
a sum of Rs. 10,000 towards cost of 
the suit. Then the suit is dismissed 
with cost. Costs are for the purpose 
of reimbursing to a successful party 
by the defeated party. The case 
genuinely goes on for two months. 
Suppose here are 500 documents in the· 
case. Uuless the court is give11 judi
cial jurisdiction it is difficult for us to 
mathematically formulate what costs 
should be awarded in declaratory 
suits. We may say "taking into con
sideration the reasonable length of. 
the arguments or the evidence led" .. 
The discretion may be fettered. It 
cannot be unfettered. Even if there is 
unfettered discretion it really means 
that it has to be reasonable. But how 
are we going to estimate the reasona
ble amount of costs in declaration 
suits? Suppose there is an acquisi-· 
·tion order being challenged in the 
Bombay High Court. There has been: 
a case like that recently. A plot was 
acquired for giving it to the working: 
women's hostel. That went on for a 
period of six weeks. The Advocate
General of Bombay appeared. The 
suit was dismissed with Rs. 1251-. But 
actually Rs. 1251- is not a reasonable· 
reimbursement. The case has gone 
on: for six weeks in the court •and: 
each party has spent quite a good 
amount. But the innocent party 
should not lbe told that you have 
succeeded, you have reasonably spent. 
large amount of costs, but the court 
will award a sum of Rs. 125j- only· 
towards costs. 

Then about XXI(41) I have made 
a suggestion that if the affidavit is
not filed by the judgment-debtor, the 
court may compel him to make an::. 
affidavit of .hls· assets. 



Then sub-rule (2) on page 31 of 
~he Bill-

" (2) Where a decree for the pay
ment of money has remained un
satisfied for a period of thirty days, 
the Court may, on the application 
.of the decree-holder and without 
prejudice to its power under sub
rule (1), by order require the 
judgement-debtor or where the 
judgment-debtor is a corporation 
any officer thereof, to make an 
affidavit stating particulars of the 
assets of the judgment-debtor." 

'-is a very good provision. It is very 
salutary. The only thing is if the 
-affidavit is not filed or if the affidavit 
.i;; defective, then, it must be provided 
that the court may compel the atten

-dance of the person in such manner 
.as the court deems fit. 

Then you are making a substantial 
:amendment to rule 58, Order XXI. 
We are suggesting .that a special 

• .clause 2A be added as mentioned in 
.our note on page 13, item (31)-

"All questions relating to title to 
the attached property ,between the 

_parties to a suit or between a third 
party and the decree-holder shall 
.be determined by the executing 
court and not by way of a separate 

.suit; 

Provided, however, that where 
the total value of the attached pro
perty in question exceeds the 
pecuniary jurisdiction· of the execut
ing court any of the parties con-

, cerned shall have an option to file 
. a suit for declaration of title in a 
• court of competent jurisdiction, pro
vided such option is exercised with
in one month from the date of 

·knowledge of such attachment. Such 
option shall be exercised by making 
a written application to the execut
ing court within the above referred 
to period. The Executing Court may 
direct a party applying for exercise 
of such option to furnish security 

· or execute a bond or deposit such 
amount as the executing court 

. deems fit towards preservation of 
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the subject-matter of the execution 
and ~lso direct such party to give 
secunty towards the costs of other 
party i~ the proposed suit which 
may be filed. The period of one 
month mentioned hereinabove may 
be extended for sufficient cause by 
the executing court. The executing 
court may pass such interim orders 
as it deems fit for custody pre
servation and sale of the attached 
property as it deems fit. The 
exe:uting c:ourt shall decide any 
application for raising of attach
ment expe ditiously and within a 
period r.ot later than four months 
from the date of application for 
raising the attachment as far as 
possible." 

The suggestion is that in cases where 
the value of the attached property 
exceeds the jurisdiction even of the 
executing court, to make the decision 
of the executing court in a summary 
matter or matters of title absolutely 
final and conclusive for all purposes 
may mean some hardship. That is 
why we have suggested this amend
ment. 

Then we come to Order XXIII, rule 
1. Here according to my limited legal 
experience this provision for the 
liberty of withdrawal of a suit to file 
a 'fresh suit is •also sometimes being 
deliberately misused. A man files a 
suit with some sort of a defect. After 
the lapse of some time he says, I 
want to withdraw it and file a fresh 
suit; and this process goes on like 
that. Generally it happens when a 
person is to be deported; it happens 
in the case of citizenship matters. 
First they file a suit and after waiting 
for some months or some years they 
will say they want to withdra\v it 
and file a fresh suit. And in this 
process if they do, they will have been 
able to stay here for some years. 
That is why we have suggested that 
-"No such liberty shall be granted if 
the court comes to the conclusion 
that granting of such liberty would 
cause serious prejudice or harassment 
to the other side." 



What actually happens in Bombay 
may be illustrated. A suit is field 
for citizenship. A notice of motion is 
taken out for an interim injunction 
that the plaintiff should not be 
deported out of India. That man is. 
heard at length. Thereafter the 
motion is dismissed. Then the man 
goes in appeal against the motion. 
Ultimately here comes the liberty, 
He says the defendant is not served 
with a writ of summons. In this 
manner three or four years will lapse 
on the ground of a formal defect. 
So, the liberty of withdrawal should 
not be allowed beyond a particular 
date. 

SHRI R. D. BHANDARE: You have 
made your points sufficiently clear. 

WITNESS: Then, we have made 
some very important suggestions to 
Order 37. You may consider them. 
Next we come to Order 20, rule (2). 
There is a peculiar position here. If 
there is a decree for money the court 
should have the power to ,&rant 
instalments after the date o'f. the 
decree without the consent of the 
judgment-debtor. If on the date 
when the decree is passed, either 
because of floods or some such natural 
calamity the man suffers and wants 
to be allowed to pay in instalments, 
if the court has to take the consent 
of the decree-holder, the decree
holder may or may not give his con
sent. So, the court for a sufficient 
cause should be able to grant the 
instalments. That is why we have 
suggested this amendment-delete the 
words "with the consent of the 
decree-holder" and substitute the 
words "for a sufficient cause". Then, 
Sir, Order XXXIX is within the pur
view of the Bill. My suggestion is 
contained in item No. 37 on page 18. 
I will give you the corresponding 
reference. According to me it is a 
very salutary prov1sl0n. Order L 
Rule 1 of the Annual Practice Rules 
of the Supreme Court in England is 
identical to sub-clause (1), which I 
am respectfully suggesting namely, 
that in appropriate cases the court 
must have power to ask the party to 
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deposit the disputed amount in the 
court, where the liability is establish
ed. In trespass and leave and licence 
matters there is no provision. 

The next suggestion is about the 
receiver, Order XL of the Code. It 
is not within the ambit of the subject
matter. But suggestion 38 we will 
take up later. 

I would like to take up suggestion 
No. 40 which deals with clause -53 of 
the Bill. Now, Sir, clause 53 of the 
Bill provides that the court must have 
power to punish for disobedience of 
injunction. It is at page 48 of the 
Bill. 1n this Order I have suggested 
that the words 'or under section 151 
·of the Code of Civil Procedure' be 
added in the second line after the 
words 'order made under rule 1 or 
rule 2'. The suggestion is self-ex
planatory, 

Then, Sir, as far as Order XL is 
concerned, it is not within the purview 
of the Bill. But I will mention it in 
passing. This suggestion is taken 
from Order L Rule 15A of the Rules 
of the Supreme Court of England. 
This is about the receiver. In my 
opinion this provision is salutary and 
it may be considered. It is on page 
1S: suggestion No. 38. 

Then, Sir, you are suggesting one 
amendment in Order XXXII, rule 2; 
on page 19 my suggestion is No. 39; 
it is with regard to the demand of 
security from the next friend of the 
minor. In this connection I draw 
your attention to clause 49 of the 
amending Bill which is given at pages 
44 and 45 of the Bill. The next 
friend may be a person uninterested 
in the litigation; he is trying to pro
tect the property of the minor. There 
may be frivolous Jitigat'on or bona 
fide litigation. Therefore I am 
suggesting that a proviso should .be 
added as contained in my suggestion 
No. 39 on page 19, which says: 

"Provided that the court is satisfied 
prima facie •.•... , against the next 
friend." 



There must be some restriction. 
Therefore the court must come to a 
judicial conclusion that the claim on 
behalf of the minor does not appear 
to be bona fide. That is the sugges
tion made as far as this particular 
provision is concerned. 

Then, Sir, I come to my suggestion 
No. 41 regarding Order XLI, rule 1, 
which is sought to be amended by 
clause 54 of the Bill. This is about 
certme,~ .copies being .required to 
accompany the appeal. Now in our 
High Court in Bombay we have got 
a rule that the court may entertain 
an appeal on the certified copies of 
the decrees. But what actually 

. happens is that sometimes the judg
ment is delivered at Sholapur and ·the 
man has to come immediately from 
that distance. I have suggested that 
another proviso ibe added at the end 
of Order XLI, rule 1 to the following 
effect: 

"Provided that the Court may, in 
exercise of its discretion, entertain 
the appe'al without a certified copy 
of judgment or decree at the stage 
of filing of the same subject .to the 
same being produced at the stage 
of final hearing of appeal or subject 
to ordinary copy thereof being pro
duced on the same being dispensed 
with on such terms and conditions 
as the Appellate Court deems fit." 

Under the Bill you have made a pro
vision that if there are common judg
ments, then you may allow one judg
ment to be filed, but that is only one 
aspect of the matter. This is another 
difficulty which I am putting forth. 

SHRI R D. BHANDARE: You 
would like that certified copies should 
be dispensed with? 

WITNESS : It should be lee to t!:e 
discretion of the court. Suppose it is 
not reaay., an undertaking may be 
taken to file it as soon as it is ready. 
In the trial court it may nt.t. be ready. 

CHA!RMAN : The Court will be in 
a difficult position whether to admit 
or not to admit the appeal in the 
absence of the certified copies. 

326 

WITNESS : I will answer that 
question. Suppose a copy of the 
judgment is available but the decree 
drawn up is not available-it nor
mally takes more time. That it one 
way of looking at it. There is the 
other way of looking at it. Suppose a 
certified copy is not available but an 
ordinary copy is available, it may be 
admitted for the time being. 

CHAIRMAN : Uncertified copy? 

WITNESS : At least so far as the 
decree is concerned, there is another 
way of looking at it. The court may 
entertain the appeal, may not finally 
decide without copies being field. 
The mere justice of the case requires 
that time be allowed to file it later 
on. This is the. type of difficulty I 
am pointing out. 

CHAIRMAN: These things can be 
done by the Rules of the High Court; 
the Rules of the High Court can pro
vide for these contingencies. 

WITNESS : I quite see the point. 
I thought that when we are making 
prov1s10n for dispensing with the 
filing of more than one copy of the 
judgment in common judgments, ride 
Order XLI, rule 1, the other difficulty 
may also be put before you. 

Then, Sir, comes our suggestion 
No. 42 regarding Order XLI, sub-rule 
(3)-clause 54 of the Bill. Now· that 
is where the Law Commission has 
recommended-you will kindly see 
the explanatory note on page 87 of 
the Bill. 

"The Law Commission in its Hth 
Report has recommended that 
certain restrictions should be im
posed such as the requirement of a 
deposit on the furnishing of 
security for decretal amount as a 
condition precedent to the admis
sion of appeals. However, it is pro
posed to be restricted to appeals 
against orders made in execution 
alone. Sub-rule (3) of rule 1 is 
inserted to 'achieve the purpose." 

Now that is where our submi.:;sion 
comes. If it is to apply in case of 



execution matters, Sllould also 
apply in case o'f appeal against 
money decrees~ but. there should 
be a proviso that in appropriate 
cases the appeal court may dis
pense with such security being 
furnished, and I have reformulated 
sub-rule (3) on page 20 of my note. 
What I am saying is tl!at I am making 
a distinction there. In appeals 
against the execution of a money 
decree the security may be taken or 
may not be taken. The court in its 
discretion may exempt an appellant 
from furnishing such security or may 
reduce the amount of deposit or 
!:'ecurity to be furnished on the ground 
that the appellant has a substantially 
good ch~nce of succeeding in the 
appeal or for any other sufficient 
cause. I am supporting the Law 
Commission's suggestion. At the 
same time, suppose a very wrong 
decree . is passed by the trial· -court 
which shocks the appellate court, and· 
the man is not in a position to furnish 
the security then, in appropriate 
cases, if a case is made out to t.l'lat 
-effect, the appellate court should have 
the power to exempt him from 
furnishing the security. Th'at will 
meet the requirements of both frivo
lous appeals and bona fide appeals. 
Otherwise, a man who is not able to 
furnish the security will never be 
able to file the appeal. So a proviso 
n1ay be added on the lines I have 
indicated in my suggestion No. 42 on 
page 20 of my note. 

SHRI R. D. BHANDARE: You say 
«good chance". 

WITNESS: Whatever it is I am 
on:y conveying the idea. As a lawyer 
I have formulated it in a particular 

· we-y, and your draftsman may for
mdlate it in another way. Instead of 
"g:ood chance" it may be "substantial 
chance". Remove the word "good" 
:and put some other word. I arn only 
·conveying here the main idea. It may 
1::e "substantial chance of succeed
ing" etc. I am ready to amend it like 
thot. 

Order XLIII of the Code 1s sought 
to be amended by clause 55 of the 
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Bill. Now there I have got some little 
grievances and I would mention it. 
Today the position is that if an ex 
parte decree is refused set aside, an 
appeal lies. If it is set aside, then 
the appeal does not lie. If the ex 
parte decree is in a summary suit, 
then there is the provision in Order 
XXXVII, Rule 4, for setting aside 
such decree. Now in respect of Orders 
passed on applications under Order 
XXXVII, Rule 4, there is no appeal. 
There. ' is a; lot of inconsistency in 
Order XXXVII, Rule 4 because the 
provision is that, in a summary suit,· 
if a decree is p•assed, then in special 
circumstances it may be set aside. 
Now, whether it is . ·set aside or 
refused to be set aside; in either event 
there is no appeal from an order 
under Order XXXVII Rule 4. If the 
matter is covered by' Order IX, Rule 
13, then the same principle should 
hold good in the case of Order 
XXXVII, Rule 4. If a man is told 
that "you deposit Rs. 10,000; -if you 
do not deposit, we won't allow you 
to defend the suit", then there is no 
appeal. If the order for such deposit 
is made by the Original Side of the 
High Court, then the appeal lies, but 
if it is made by a City Civil Court, 
then the appeal does not lie. Again, 
if an injunction is granted. then an 
appeal lies, and ·if the inju~ction is 
refused, then the appeal does not lie. 

SHRI J. M. IMAM: In either case 
there ~ust be appeal, you say. 

WITNESS : If the Receiver is 
appointed, then the appeal lies, and 
if no Receiver is appointed, then no 
appeal lies~ Recently one gentleman 
applied for an injunction praying that 
he should not he deported out of 
India because he was an Indian 
citizen. The injunction was refused 
and so there is no appeal and the suit 
has become infructuous. If the in
junction would have been granted, 
the Government would have had the 
right to appeal. Therefore my sub
mlsswn is that · the provision for 
appeals should be uniform, both in 
respect of the Original Side of the 
High Co'tlrts, which are governed by 



Letters Patent, as well as other courts, 
and I have suggested providing for 
these appeals ( 1) Appeal from order 
on summons for judgment or on an 
application for leave to defend or an 
application under Order XXXVII, 
Rule 4, of the Code; (2) Appeal from 
order on an application under Order 
IX Rule 9, or Order IX, Rule 13, 
allowing a new trial or setting aside 
an ex parte decree; and (3) Appeal 
from an order on an application for 
injunction, or receiver under the 
provisions of Order XXXIX, Order 
XL, Rule 2, or under section 151 of 
the Code granting or rejecting an 
application for such relief. Suppose 
an injunction is granted under section 
151 and not under Order XXXIX, 
then it is very much arguable because 
Order XLIII provides for "Appeals 
from orders". Suppose the injunction 
is taken under section 151, it restrains 
the other man from proceeding with 
the suit. Such injunction is covered 
by section 151-according to the 
Supreme Court-and not by Order 
XXXIX, and so against such orders 
there is no appeal. So I would 
request you to examine it in the light 
of my note and give as much impor
tance to my note as it deserves. I 
leave it to you. 

CHAIRMAN : I am sorry you have 
been kept engaged for so long. Now 
there is no time to put you questions. 
I thank you very much. I am sorry 
that because the time is limited we 
have not been able to put you ques
tions on various points which we 
would otherwise have liked to put. 

SHRI J. M. IMAM: Your note has 
been quite interesting. 

WITNESS: I am thankful to you for 
the very patient hearing that you have 
given to me. I thank you very much. 

CHAIRMAN: We are indeed thank
ful to you for the very lucid manner 
in which you have explained your 
suggestions, and I am sure we will 
try to benefit by them. 

WITNESS: I thank you again, Sir. 
I am obliged to you. 
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(At this stage the witness left the 
hall) 

(The witness Shri B. R. Satarkar was 
<~:.:; c•Llled in) 

CHAIRMAN: We are sorry for hav
ing kept you waiting for so long. In 
your letter of the 18th July you have 
supported the amendments. I may 
tell you that the proceedings are con
fidential and as such they should not 
be published until the Committee sub
mits its report to Parliament. If you 
have anything to add, you may do so. 

WITNESS: I have to add only one 
thing. My suggestion is that the 
existing section 80 of CPC may not be 
omitted. Two months notice to the 
Government or Government servar.t 
or public servant is necessary. Within 
this period of two months the State 
Government or the State Government 
servant can settle the matter. They 
can examine the legal position. It 
could also check false and vexatious 
suits against the Government and 
Government servants. 

CHAIRMAN: Will you kindly ten 
us whether it has been within ycm· 
experience that certain matters are 
compromised after giving notice undt:r 
section 80? 

WITNESS: Yes, many matters are 
compromised. 

CHAIRMAN: As far as the State 
Government of West Bengal is con
cerned, their representative said that 
they have no objection to section SO' 
being deleted. He said that no useful 
purpose would be served by retaining 
section 80. 

SHRI R. D. BHANDARE: I think 
even if it is deleted, he is only telling 
us his experience. 

CHAIRMAN: It seems that former
ly he has supported the amendmer. t, 
according to the memorandum, cut 
now he thinks that section 80 should 
not be dropped. 



WITNESS: Many of the matters 
will be settled and compromised with
in these two months and it will avoid 
unnecessary litigation against the 
State Government and the State Gov
ernment servants. 

CHAIRMAN: What have you to say 
about the dismissal of cases just be
cause of some irregularity in giving 
notice. The notice is not found in 
order and it is rejected on that ground. 
Is it desirable? 

WITNESS: It is not desirable. 

CHAIRMAN: Merely 'because the 
formalities have not been complied 
with, do you think that the suit should 
be maintained or should the suit be 
thrown out on the ground of irregular 
notice? 

WITNESS: The party giving notice 
should take care to give proper notice 
to the State Government or State 
Government servant. 

SHRI R. D. BHANDARE: If on 
some technical ground the case is r•
jected, would you like the man to 'go 
without justice? 

WITNESS: No, I would not like it 
to be so. 

CHAI&\IAN: It should not be 
thrown out on some technical ground. 
What about section 115 and the chan
ges which are being made regarding 
the revisional powers of the High 
Court? 

WITNESS: The amendment is neces
sary. 

CHAIRMAN: Do you think that the 
sub-clause and the proviso should be 
allowed to remain? Do you think 
that sub-clauses (a} and (b) should 
be retained? 

WITNESS : They should be retain
ed. 

CHAIRMAN: Do you not think that 
it is taking away the powers of the 
High Court to some extent? 

WITNESS: The High Court will be 
exercising its revisionary powers. 
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CHAIRMAN: It is limited to these· 
cases which are covered under sub-· 
clauses (a} and ·(b). 

WITNESS: I think more powers are
given to the High Court to do justice, 

CHAIRMAN: There is another view 
that it is restricting the powers of the 
High Court. I am saying that some 
think that it is an enlargement of the· 
powers, while others think that it is a
restriction on the powers of the Higlr 
Court. Both views are there. 

WITNES$: The High Court's powers 
will not be restricted. 

CHAIRMAN: Is it necessary to im
pose these restrictions? 

SHRI R. D. BHANDARE: We may 
not put it to the witness. 

CHAIRMAN: Would you like the 
proviso to remain? Would you consi
der that this will mean restriction of. 
the powers of the High Court? 

WITNESS: These will be considered 
as restrictions on the powers of the 
High Court. 

CHAIRMAN: Then you would op
pose it? 

WITNESS: High Court powers may 
not be. restricted. 

CHAIRMAN: That is exactly one· 
view which has been takE!n by some· 
witnesses. They say that section 115< 
should not be interfered with. If any 
changes are made in section 115 then' 
that will unsettle the law, and v~rious
High Courts will take various views. 
Their point of view was that no, 
change should be made. 

WITNESS: My opinion is also that 
there should be no change. The· 
powers of the High Court need not'. 
be restricted and the existing section• 
may remain. 

SHRI R. D. BHANDARE: You s:~y
that this is a restriction on the powers
of the High Court. Kindly look at. 
proviso (b). If the High Court comes
to the con,clusion that such an orde:c-



would cause irreparable injury to the 
party against whom it was made, in 
that event the High Court shall inter
fere. That is the main thing. Where 
is the restriction on the powers of the 
High Court? Because (a) and (b) as 
a matter of fact widen, give more lati
tude to the High Court. If there is 
irreparable loss, then the High Court 
.can exercise the revisionary powers. 
Similarly, whatever may be the first 
part of the proviso, (a) again widens 
"the powers of the High Court. 

CHAIRMAN: The other view is that 
they are limited by this provlSlon. 
They will have power only when those 
.conditions are fulfilled. 

SHRI R. D. BHANDARE: My view 
is totally different. I will come to the 
-other point. Section 115 speaks of re
visionary powers. -When we talk of 
powers of revision, we always talk of 
Iestriction. It has been suggested that 
.apart from the question of jurisdiction 
-the High Court should also be given 
:,power to deal with a matter where 
-there is an error of law or where there 
_is injustice on the face of it. This is 
the suggestion. Would you agree with 
rthat? 

WITNESS: I would like to agree. 

SHRI R. D. BHANDARE: It has 
·been suggested that there should be 
.added another sub-clause (d) to the 
.effect "on the ground of error of law 
. or if injustice is done on the face of it". 

WITNESS: Yes, such sub-clause 
•could be added. 

~.::fr Gfr o ~rr o ll'Tif : ~r ~~ 
~ \3tf cr.r ern lfffif<r ~ <r~ f~ ~r.rr 
:;;rrf~ 1 ~trt f~q; ~:;;~r~tm f'ti ~lf ~')lr 
q-~~ ;;:rmr i:j- OITC'f 'R ~- I it ~T 
:qf~Cff ~ f'ti ~) ~rhf7iR~ ~ ~ m<: 

-\if) ~~site- ~ ~., ~'rrrr lt ~f'T 'ffr <tiT{ 
'qii l1n1lr IITffT ~ ? ~ <til{ 'iii 
~TCllf ~ffT ~-Cf) ~ 'ii* 'fliT~ ? 

~rerr : ~rfu~rrz;r ~'ml \ifr ~ ~ 
~r{ <tili <tiT f<:fq-:;rrr<:r ~ ~c=rr ~ ~'h: 
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~<n:""4l'f: ~~.;orr ~1<: ~r c=rr ;:;r) 

-Wfsi:i'c for.trr \iff <:(T ~ ~~i:j- '*iT~ I 

merr: wn: ~im Cffrt ~ ~<nlf~v.rir ~ 
then also the High Court may have 
the power to call for the records and 
pass orders. 

SHRI R. D. BHANDARE: Which is 
sought to be done in the amendment. 

~r "fr 0 ~rr 0 11'~ : crrrr ~~ 
~~ f~ tTir ~ ~)f~ ~!iR" ij 
f'ti m if f<:<f~ ~) ~ ~ I ~r 
~ ~ ~ <+rr c:rrrr ~~Bet,~ f~q 
.nt ~ ~h: ll-~rn~ ~r ~ ~r f'fi 
~rfu~ ~ if ~ m<: ~c- i:i' 
~ ~ srrf~) f~ tT7.IT ~ 73tr lT 
~it CfW ;p:rr ~ f'fi C!Q: ~l'f<: ;:;r) f'fi 
wn: mrw.n: ~ i"''<: ;r m:r Q:mr ~r 
q~ ~~ ~ ~ ~) men- ~h: ~ lT 
~ij-~fofi~crp;rri·<~m~) ~) ~f<:
tt<r~ ~ OR ~ ~r 1 ;:fr ~ 
~~~c=rrm'hrrr~r~~ 1 ~..,r 
~ nihR ~ ms<: 'tiT ~ f&~'E 
'RCfT ~ 1 -c=rr it~r ~c=r ;r i'ri 'f.T 

fsf~!!R ic-i ~TaT ~ I ~<: ll~ ~(rrr 
c=r) ~ ~c Q:);rr ~ m '11:1 <rQ: 

. 7 lt ~l'r.lT 'q'TQ:1f R" · 

;:rmr : ~ill: if~?: ~·Prf-m:r Q:r c=rr 
~rrrr :qrf~ 1 

~.:rr "fro Q;rr o Jl's(1 : <rQ:t Q;'ll ~~

ltc ~ ~n: ~rr ~rrr.' lt 'fl'rfmr 'liT .-r<rr ~ 
f'fi rnrf~r ~ ct:!i 'tir ~. ~ 
~;r. lt <tiT~ f<:ft{'ffl'f <r<fr ~ 3ft<: t:~ lt 
hf~w f{l:ff tT!IT ~ 1 rrr 'fll'T ~;rr f..:fl=jl
wrr cr.r <:~ ~:;;m ~')lrr ? 



:i~~ : f~ it ~ ~ fct> "l'T 
~:;J-~ it<JG ~ ~ it 'fit{ ~~w ~r 
fcprr \ifRT :qrf~~ I 

"'lT il"T o trJ o q"l"::r : ~;q it -:;IT .qm 

~ ~ ~ ~ ~ fCfi -:;IT f~fii!<tlll"'' 
~itm it ;;rWr m w ~ ~ ~r ~"At 
:;;rrf~ ~n: ~)f~~ ~ <fit ~r 
d~ i.fiTriT ~ ? 

~'Tm : irtT "Ulr it ~T oT'fi ~rrr I 

CHAIRMAN: SOme are of the view 
that the law should not .be interfered 
with and the section should be allow
ed to stand as it exists today. 

SHRI R. D. BHANDARE: We shall 
argue it. 

SHRI J. M. IMAM: If there are any 
other suggestions you would like to 
make to the Commit~-.e. they are wel
come. 

WITNESS: Only about section 1110 I 
have to make some suggestion. 

CHAIRMAN: o I thank you very 
much for having come and waited all 
the while. Thank you once more for 
your views. 

(The witness then withdrew) 
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(The witness, Shri M. A. Rane, Shri 
Sharad Manohar, Shri C. R. Dalvi and 
Shri D. M. Rane, were at this stage, 

called in) 

CHAIRMAN: You· may continue, 
Mr. Rane. 

SHRI M. A. RANE: We are sorry 
all of us could not be present today 
being a working day. Only Mr. Dalvi, 
Assistant Government Pleader in the 
High Court, and Shri D. M. Rane 
could come. I would request · my 
friend, Mr. Dalvi to say what he has 
to say. 

CHAIRMAN: I wish you could en
valve some formula on which all of 
you were agreed that would help us. 
456 RS-22. 

SHRI M. A. RANE: Even otherwise 
we will meet again and submit a note 
if it is permissible. 

CHAIRMAN: Within a fortnight's 
· time bL3Cause after that the Commit
tee will take clause by clause consi
deration of the Bill. 

SHRI C. R. DAL VI: So far as sec
. tion 115 is concerned a clause m'ay be 

added so that error of law many· be 
corrected. 

CHAIRMAN: What 'is your view on 
the ptoviso which is sought to be add-
ed to section 115? ' · 

SHRI C. R. DALVI: Because of the 
addition of the proviso to the section 
the powers of the High Court are en
larged. The proviso says:-:-

"Provided tlhat the High Court 
shall not, under this sub-section, 
vary or reverse any order made in 
the course Of a suit or other pro
ceeding, including' an order decid
ing an issue, except where--. 

• ' ,, l· 

(b) the order, o if , allowed to 
stand, would cause irreparable in
jury to the party against whom 
it was made." 

This enlarges the power of· the High 
Court and we can retain this. My 
submission is that 'for doing justice 
'between the parties a clause m'ay be 
added.' It should correct an error of 
law; otherwise our experience is that 
if the provisions under · section 115 
are done away with, that does; not 
stop litigation because the people then 
approach under article 227. 

.CHAIRMAN;. A view placed before 
us is that section 115 should not be 
interfered with that the proviso 
should not be ' added: the rection 
should be nllowed to ~ntinue in the 
present from. Any addition would un
settle the law. If we add wmething 

· w it, the various High Courts would 
take different· views. 

SHRI ~ R. DALVI: In view of our 
Association the amendment that is 



proposed here is a wholesome amend
ment. 

In addition to this we have to sug
gest that it should also extend the 
scope of the amendment a little more. 
Apart from the proposed amendment 
I want to suggest one or two things 
more. One is in respect of section 
100. The scope of section 100 should 
be ·expanded. If there is a decree by 
the trial court and if the appellate 
court reverses that decree, then there 
should be a right of appeal as a matter 
of course ..•• 

CHAIRMAN: But it is not being 
amended by this Bill. 

SHRI C. R. DALVI: I am only sug
gesting that there should be an auto
matic right of second appe'al. Then, 
my second suggestion is in respect of 
section 87(b). It should be deleted. 
It is no longer necessary. 

CHAIRMAN: It is also not being 
amended. And it involves some diffi
culty, whether it is necessary to 
amend the Constitution. 

SHRI C. R. DALVI: No, it may not 
be necessary. This is a provision so 
far as the Civil Procedure Code is 
concerned. 

CHAIRMAN: That is all right. 
But .... 

SHRI C. R. DAL VI: Though the 
section is deleted, I do not think any 
amendment to the Constitution is 
necessary. 

CHAIRMAN: If we delete this, is 
this not a right given to the princes 
that they will not be called upon to 
come to the court and for calling them 
to the court the consent of the Gov
ernment has to be taken? This is 
also a privilege. 

SHRI R. D. BHANDARE: Mr. Dalvi 
these rights and privileges accruing to 
the State rulers arise out of the Acts 
of Succession, agreements, covenants, 
etc. which have been in~rporat
ed in the Constitution. Certain 
agreements and Covenants have 
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been arrived at between the Central 
Government and 1he prinCI<'s and they 
have been incorporated in the Consti
tution 

SHRl C. R. DALVI: If I am not 
mistaken, section 87 was there even 
before the Constitution. 

SHRI R. D. BHANDARE: I quite 
agree. Because of suzerninty certain 
powers were given to the rulers under 
the Criminal Procedure Code as well 
as the Civil. Procedure Code. After 
~he coming into force of the Constitu
tion the covenants and agreements 
entered into between the Government 
and the princes have been enshrined 
in the Constitution and those provi
sions are continuing. 

SHRI C. R. DALVI: The provisions 
were there before the Constitution 
and they have countinued after that. 

SHRI R. D. BHANDARE: Anyway, 
that is a point to be looked into. 
Regarding section 100 you would like 
to put in sub-clause (3). 

SHRI C. R. DALVI: Yes. That is 
one .... 

CHAIRMAN: Mr. Dalvi, I would ask 
you to see the 27th report of the law 
Commission. I would like to draw 
your attention to page 25 of that re
port on section 115. 

SHRI C. R. DALVI: Yes. (a), (b) 
and (c) are the main restrictions. As 
a matter of fact the criminal courts 
were never interfering. I think it is· 
a wholesome provis;on that this cl'ause 
is sought to be defined. Revisional 
jurisdiction is always a discretionary 
jurisdiction. 

CHAIRMAN: You also see section 
87 (b) in the report on page 23, para
graph 33. 

SHRI C. R. DAL VI: Yes. 

SHRI M. A. RANE: It is a political 
matter and after an the Parli'ament 
should decide it. If privy purses are 
going to be abolished, there is nC\ 
reason why this should remain. 



CHAIRMAN: If any change is 
brought about on a political plane, 
then it can be done, not otherwise. 

SHRI M. A. RANE: Parliament is 
concerned with politics. 

SHRI R. D. BHANDARE: Mr. Ch'air. 
man, I would suggest that since they 
have made the point for the deletion 
of sect'on 87 and since the matter is 
now already before Parliament whe
ther privileges and purses should be 
abolished, that point will be taken in
to consideration at that time, why 
argue •and discuss it here? 

CHAIRMAN: Quite right. 

SHRI DALVI: These are the two 
main things which I wanted to sug
gest. 

SHRI R. D. BHANDARE: Supple
mented and complemented by wh•at 
Mr. Dhanuka has said. 

SHRI DALVI: Yes, he is a member 
of our Association. 

•.·' 
SHRI M. A. RANE: Under section 

144 I want to make one suggestion. 
The legal position as it stands at pre
sent is that there is no stay which can 
be given in respect of restitution pro
ceedings. Even if an appeal is ad
mitted, the party concerned cannot get 
stay of the restitution proceedings. It 
works hard on some parties somet;mes 
and so many problems arise. There
fore should some power not be con
ferred upon the court to stay restitu
tion proceedings· also? 

SHRI R. D. BHANDARE: I would 
suggest that you can prepare a note 
and send it on incorporating in it all 
the conflicting views, how it acts 
against the interests of the parties so 
that we can think over the proposal in
ste'ad of making an oral proposal here. 
You may cite the cases where injus
tice has been done. 

SHRI M. A. RANE: Yes. 
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Then, Sir, there is an anomaly in 
respect of section 115 about the call
ing of records. In all statutes suo 

motu powers are conferred on autho
rities to examine and see whether 
there is an error or it is illegal. Of 
course we find some object is there 
but that object may ·be defeated oat 
certain times. In many cases it can 
be decided without records. The re
visionar power is tO call for the record. 
That section itself begins like that. 
The object to call for the record is to 
see whether th·~ orders passed by the 
lower authority are correct or not. 
But this unnecessarily holds up liti
gation. In fact yesterd•ay I was at 
pains to point out that this works 
some. hardships. For example the 
matter is finally disposed of and noth
ing is to be done, nothing is pending. 
In that caSte why should not the re
cord be called. Either the matter 
should be left as it is or some provi
sion should be made that the entire 
record in original should not be called 
for unless directed by the court. 

SHRI R. D. BHANDARE: So you 
want these two words to be deleted 
'shan not' and replaced by some other 
words?. But the inherent power is 
ther~ to call for the record. 

SHRI M. A. RANE: It is a matter 
to be considered by the bon. · Com
mittee how these two things will go 
together. In fact' that is the principle 
of revisional powers. 

SHRI P. C. MITRA: You want only 
'may' or 'may not'? 

SHRI M. A. RANE: Yes. 

SHRI R. D. BHANDARE: 'may not' 
also means 'may'. or 'may not'. · 

SHRI P. C. MITRA: In many cases 
'may' also means 'shall'. If you say 
'may not', then it might be left to the 
discretion of the court to call for the 
record or not. 

SHRI R. D. BHANDARE: Usually 
\he discretion is given to the court. 
But 'shall not' means a prohibition. 

SHRI M. A. RANE: Sir, 'shall not' 
means that the record cannot be call
ed fof. 



SHRI R. D. BHANDARE: Under 
what provision you are making the 
prayer? That we have to answer. 

LEGAL COUNSEL: If the record 
has to be called for, the prayer would 
be for the 'stay• also, and if the 'stay' 
is granted the recc'l"d can be calle:l 
for, and if the record is c-alled for, 
how can the case proceed? Bot!:t are 
to be read together. 

WITNESS: Now there are mar.y 
cases where the 'stay' is not required. 
Because there is an adverse order htc 
litigant makes an application in the 
trial court. His application is dismis
sed because no stay is required for 
him. There are many such cases 
where· no 'stay' is required by the 
applicant who goes to the· High Court. 
In such cases does· it mean that the 
High Court will be powerless to exer
cise its revisionary powers? In any 
case it will be powerless to c-all for 
the record. 

LEGAL COUNSEL : Once the High 
Court comes to the conclmion that 
the record has to be called for how 
can the case proceed in the · lower 
.court? That is our understanding. If 
the 'stay' is a prerequisite for calling 
for the record, how can the case pro
ceed when the record is called for? 

WITNESS: There are :1everal such 
cases where the 'stay' is not required. 

LEGAL COUNSEL: If the record is 
required, then the party should apply 
for stay of the proceedings. 

SHRI M. A. RANE: There are con
crete examples. There are cases 
which are finally disposed of, fol" 
example under the local Acts. Of 
course this question does not arise 
where a second appeal is permissible. 

LEGAL COUNSEL: I would sub:mit 
that this sub-section (3) of section 
115 has got to be examined in th€. 
light crf the new proviso where the 
powers are sought to be restricted. 
Now, in the light of that proviso 

WITNESS: Here is a concrete ex
ample. Under the Bombay Rent Act 
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a second appeal is not provided for to 
the litigant. So he may approach to 
the High Court in revision. 

LEGAL €0UNSEL: Then you go to 
Article 227. 

WITNESS: He has a right to go in 
Revision also. where it involves a 
question of jurisdiction to try that 
P'articular suit. Now if that question 
is disposed of and the court says 'no'. 
under the Act the -matter is taken for 
appeal. And if the appeallate court 
takes the same view, the suit is dis
missed. Then Revision is filed because 
it is a question relating to jurisdiction. 
Now such a case need not come under 
Article 227. In such cases what is the 
harm if the record is called for? No 
stay is necessary. He will not be in a 
position to pray for a stay because 
nothing has to be stayed. The matter 
is finally disposed of and, therefore, 
in such cases . • . 

LEGAL COUNSEL: If you say that 
the record should be called for, how 
can the case proceed? 

WITNESS: You contemplate a case 
of an interlocutory nature. We con
templ•ate also cases where there is the 
decree and there is the final decision. 

WITNESS: Under that sub-section, 
in a concrete case the record cannot 
be called for because there is no ques
tion of stay. 

SHRI R. D. BHANDARE: May I 
explain the stages? If the three clauses 
(a), (b) and (c) come into operation 
and I want to take advantage of the 
three clauses then I move the court. 
I have come' to the conclusion as a 
practising lawyer that no justice can 
be had unless I move the court under 
the Revisionary powers appearing in 
clauses (a), (b) and (c). If 'fortunate 
I may succeed in winning over the 
court or in making the court see the 
justice of the matter before the court 
and the order may be passed. But no 
record is called for. Because the pro
vision in sub-section (3) say that 
"the High Court shall not call for the 
records' on what ground am I to 



argue? There may be an occasion 
who I can argue on the face of the re
cord which is in my possession. But 
it is absolutely necessary at t.ime con
vince the court that the court its~lf 
must go through the records. And I 
can also point this out. As it happens, 
we go down below to the· office and 
see the record or take down certain 
po:nts. Then we address the court 
saying "My Lord, this is the page and 
this is' the line, and here is injustice 
done. ·Your Lordship may kindly look 
into the records." But if you put a 
restricdon that , no record shall be 
called for, then what . is the use of 
having section 115? Show me a :case 
where no record shall be called for 
but at the same time I can take the 
'advantage, for purposes of justice,· of 
<;ection 115. Give me an illustration. 
Give me a case. 

LEGAL COUNSEL: Interlocutory 
orders. 
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WITNESS: There are the litigants 
who are poor litigants and they oare 
200 mil~s or 300 miles away • ,iorom 
us. We are dealing with such liti
gants also .. Now~ those persons may 
not be in possession of all the 
papers. They send us a brief and 
the brief is not complete. But more 
light is thrown when the records are 
had. It may be doing injustice to 
the parties if the records are not 
called for. 

SHRI C. R. DALVI: A peruS'al of 
the records is more likely to do jus
tice to a care. We fully agree that 
the record should not be called for 
as a matter of course, and ordinarily 
it is not necessary. In certain inter
locutory cases the cases are decided 
witho:Jt calling for the record. A 
wri.ten statement is not allowed to 
be amended or an issue is not allowed 
to be framed. Where the record is 
not necessary the record is not called 
for. But a mischievous litigant may 
manage to see that the record is 
called for and somehow the proceed
ings of the lower court are stayed. 
That is what is sought to be prevented. 
That can be prevented by S"clying that 

the record shall not ordinarily be 
called 'for and the court may exercise 
its revisionary power even without 
calling for the record. 

CHAIRMAN: We shall consider 
that. 

WITNESS: What you are consider
ing are interiocutory orders. I will 
give you a concrete example under the 
Rent Act, Recent Supreme Court de .. 
cision is that it does not apply to 
Cantonment •areas. Now I am .the 
plaintiff filing the suit and asking for 
possession, The defendant takes , the 
plea .\.hat this is in Cantonment area. 
and · t'herefore the Rent Act will not 
apply' .and 'that therfore the suit is 
riot in order. Now .. ~e plaintiff maY 
produce certain documents, maps, etc. 
to show that this is not Cantonment 
-area. Now, it under the revisionaly 
powers the court is not calling for the 
record, the map would not be there 
and so the court would not be in a 
position to decide the question of 
jurisdiction. In interlocutory cases it 
is all right. Therefore there should 
not be any fetter on the judges. . 

SHRI R. D. BHANDARE. The Chair
man h'as already appreciated your 
point. Either the word 'shall' may 
have to be removed, or what you sug
gested yesterday may have to be ac
cepted: it should be in specific cases. 
Either ol these two amendments may 
have to be accepted .. 

WITNESS: Not only in interlocutory 
cases but alsQ pending suit applica
tion for injunction is filed. This is 
dismissed. The appellate authority 
also dismisses. Then the P'arty goes 
in Revision. At that stage the record 
may be necessary but no stay is re
quired. 

SHRI SHARDA MANOHAR: I· 

want to say a few words and I ·want 
to draw the attention of the Commit
tee to certain points. One is about 
section 47 which is proposed to be 
amended. Kindly refer to page 5, 
clause 13 of the amending Bill. It 
says-

"The provisions of section 11 sh'all, 
so far as may be, apply in relation 



to proceedings under this section as 
they apply to suits." 
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Now, at the very outset I would 
like to say that the imention of this 
provision is certainly welcome, but 
in order to avoid all ambigu.ity it is 
betbi!r that it is reviewed. The princi
ple of res judicata as embodied in sec
tion 11 of the Code applies in respect 
of questions relating to t!Xecution 
determined under this section, viz .• 
section 47. If there 'are differences of 
opinion the sanctity of law would 
certainly be at stake. It may give rise 
to a spate of litigation. So, hon. Mem
bers may kindly apply their mind 
to it. · Kindly have a look at section 
11. It says: "No court shall try a suit 
or issue in which the matter directly 
or substantially is 'an issue in a former 
suit." Now, you say that no court shall 
try any application. We shall have tCl 
read it like this. No Cour~ shall trY 
any application, instead of the word 
'suit', in which the matter directly and 
substantially has been an issue in a 
former suit or former application bet
ween the same parties or between 
parties who claim tO speak under the 
same title. Suppose a person files a 
suit as a trustee. The word 'title' 
means in the same 'capacity'. That 
is how it h'as ·been construed. It says 
" . . . or between the parties under 
whom they or any of them claims in 
court competent to try such subse
quent suits." This is going to give rise 
to difficulties. Under section 39 of the 
CPC there is provision for the trans
fet· of a suit. Now by virtue of the 
amendment sought to be made certain 
restrictions are sought to be placed 
upon the powers to transfer a suit. 
I will come to that later on. The 
transferee court's iurisdiction is limh
ed by virtue of this Bill itself. Now, 
all the questions aris:ng between the 
parties cannot be decided. For in-s
tance the assignee of a decree cannot 
have' the execut:on at· the hands of a 
transferee court by virtue of the dec
ree. Suppose the matter is decided 
between the assignee and the judg
ment-debtor in the original court, and 
the matter is transfurrcd, all sorts of 

questions will •arise in the tranferee 
court. So, this particular clause needs 
to be suitably amended. By merely 
saying 'mutatis mutandis' it might not 
be sutticient. Now, the settled }aw 
will oo unsettled to a large extent. 
The law as regards the principle of res 
judicata is settled. Now, by virtue of 
the statutory provision in section 11, 
making it applicable, you will be un
settling that. Again a spate of new 
litigations will start. I am inclined 
to agree with the intention behind 
the amendment. It is cenainly desi
rable, but the manner in which it is 
being done, the object of the amend
ment is likely to be defeated. Again 
different courts might interpret sec
tion in relation to section 47 in a 
d"fferent manner. This should be re
considered. 

SHRI R. ·D. BHANDARE: . Courts 
should not interpret the same matter 
in different ways under sections 11 
and 47. Therefore, section 11 is sought 
to be made applicable to section 47. 

SHRI SHARAD MANOHAR: That is 
the intention, but how far will it be 
carried out by virtue of this amend
ment? 

SHRI R. D. BHANDARE: It i3 to 
do away with anomalies that section 
11 is made applicable. 

'-'ll ill" (f"{o3 lf I~: >r) <r~ ~ ~~ ~ 

~ ors =r ~CJr <rra- cr.~ ~ ~ ~ 1 ru 
~ <r.T ff1"(1GI' t:~ ~ f<ti ;;r ~nH it 

~ w~~J~ ~r ~.ar ~r ~ m 
~ m~it ~i:t.fu~ ~mr, ~.~ 'ill ~ 

~ 1 ~'li<f ;rfR; fm1f~~ it ~'r qf~ ~ 

-:r~~ 'li;:tfltTrf q.~lJT llf~f ~ 'f1[rfT ~' ... 
~~ f.>rq: ~m;; crr.:!"lf it '<~' JT ~-RT 

"Tf<f~ I 

SHRI SHARAD MANOHAR: I am 
obliged to you. That is what I want~d 



to say. This will require to be recon
sidered. The 'manner in which it should 
be redrafted is a matter of detail on 
which our Association would certainly 
like to give help. It is an extremely 
important provision. The provlSlon 
of res judicata is one which goes to 
the root of the Civil Procedure Code. 
So it will not be advisable that we 
should give our opinion or our draft 
in haste. We should certainly like to 
send our note. But your Honours 
might be pleased to consider this as
pect of the case before finalising it. 

The second aspect of the matter is 
I am alive to the fact that here we are 
concerned with the Bill as it stands. 
What it has not done we are not for 
the present in a position to cc•nsider. 
But the position is while we bring in 
the provision of section 11, certain 
drawbacks, anomalies, deficiencies, etc. 
in section 11 are likely to be brought 
in· here again. The one which I am 
contemplating is as regards the matter 
in a former suit that was an anomaly. 
Section 11 embodies the general prin
ciple of res judicata which is based on 
the principle of public policy. The 
gEneral principle of public policy is 
cor..ce a matter is decided between the 
part:es, the parties should not be 
allowed to re-agitate it again ancl 
again. That was the general princi
ple. That was decided in the Duchess 
of case. Section 11 gave to it a bit of 
technical application. Yc.u would be 
pleased to see that section 11 is so 
peculiarly worded. For instance, it 
says "in a cc<urt cCYmpetent t•l try 
such subsequent suit". That means 
in the previous suit the particular 
question was decided. But the subse
quent suit in which the question 
&rises, that suit could not have heen 
decided by the previou£. court. Then 
it is not res judicata. Under the terms 
of the section itself the position is, 
supposing the present suit is for a 
sum of Rs. 25,000. The cause was in a 
previous suit where the valuation was 
Rs. 5000 only. Then the previ-:.u:; 
court could not have decided the pre
sent suit where the valuation is Rs. 
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25,000. The previous suit would have 
been tried in a court of Sub JudgE:. 
This suit would be tried by the Civil 
Judge. Even though the matter might 
have been in, that previous suit decid
ed and agitated right up to the Sup
reme Court and final judgment given, 
that judgment is not binding on the 
subsequent court. The position wi11 

be this. Are we going to import that 
technicality also in execution proceed
ings? At present it is not there, by 
virtue of the general principle of res 
;udicata which is made applicable to 
the execution proceedings. · By virtue 
c<f importng these words in so far as 
they are applicable· we will be import
ing the technicality also. To my mind 
it is not desirable. 

. SHRI R. D. BHANDARE: It is better 
you give a note in w~iting. · 

SHRI SHARAD MANOHAR-: We 
would like to give our assistance. We 
will be very happy. 

' 
CHAIRMAN: You might see ilage3 

26 and 27 of the Law Commission 
Report, paragraph 60. 

SHRI M. A.· RANE: "The Law Com
mission has made certain suggestions 
as to how delay resulting from stay 
granted by the High Court in exercise 
o.f its revisional jurisdiction could. be 
reduced. The real remedy, as observ
ed in that Report, lies in the superior 
courts keeping in view the following 
I.:!Ssential rules in dealing with these 
revisions:-

(1) That the rule nisi. sheuld not 
be issued except upon a very care-. 
ful and strict scrutiny. 

(2) ·That where a stay is not 
granted, the records of the subor:. 
dinate courts should be called for 
and when the records are necessary~ 
only copies of the records should 
be required to be produced. 

(3) That whenever a rule nisi is 
granted and a stay order issued, 
every effort should be made to dis
pose cof the reVIs1on application 

within two or three months." 
" 



ln fact we are aware of this. 

. LEGISLATIVE , COUNSEL: The 
draft .is based on this. We are imple
mentu~g . the recommendation of the 
Comm1ss1on, whatever point you have 
made. 
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· SHRI M. A. RANE: There are cer
tain anomalies which we have pointed 
out. 

SHR~ SHARAJ? MANOHAR: We go 
tc• sectwn 42 which is suggested tc. be 
am~nded. ~ made a passing reference 
to 1t. Th1s particular amendment 
which I am referring to apPears to be 
without purpose-page 5. I would 
like to understand the purpose of it. 
Otherwise it is not necessary. It says at 
page 5 that the transferee court has got 
certain jurisdiction under section 42 
o~. t?e C~vil Procedure Code. The juris
diction 1s the same. There is n'> dis
tinction. Here there is a fetter pnt 
upc•n the jurisdiction of the tran!'.
feree court. It says: · "Nothing in 
this section shall be deemed to confer 
on the Court to which a decree is 
sent for execution any of the follc·w
ing powers, namely: (a) power to 
order executioo at the instance of the 
transferee of a decree", etc. I want 
to invite your attention to two aspects 
of the matter. The first aspect is to 
consider as to. whether this provision 
is advisable or desirable. The second 
aspect is, I am afraid the constitutional 
aspect will require to be ceconsi.der
ed. I will go to the latter aspect first. 
When a decree is obtained by a per
son, then that decree becomes his 
property; as the law stands, the 
powers given to the decree-holder are 
deftne.:i. When a person purchases 
that particular property, he steps into 
the shoes of his own seller. He could 
noi be having lesser right than the 
seller. So his right to property is the 
same. When he gets a decree again~t 
tbt-' property of the judgment debtor, 
wherever the property might be situa
ted-suppose the property is not situa
ted in district A but is in district B, 
the assignee will be entitled to execute 
that decree in district B, but by virtue 
of this it cannot be done. First of 

all we shall have to consider whether 
under articles 14 and 19 it is a rea
sonable _restriction. Moreover it migtt 
b~ cons1dered that articles 14 and 19 
Wlll be very much in the picture. 
There are. two persons. One is pro
perty owner. A who is having his 
own decree. Supposing he has paid 
money to a person of Rs. 5000 and he 
gets a decree against him. He can 
execute the decree against the properly 
of his judgment debtor at any place. 
Supposing' another person purchases 
the decree for consideration of Rs. 
5000, he cannot execute the decree 
against the same person in another 
district. We will be required to.> con
sider in the first place whether th!i~ 
classification is constitutionally valid. 
This is the first question. 

The second questioo would be apart 
from fne validity of the classification 
whether the particular classification is 
advisable, What is the purpose be
hind it (Interruption) Suppose the 
property is situated in the transferee 
court jurisdiction. That transferee 
court must be able to execute the 
decree. This p:ovision puts a fetter 
in the jurisdiction with the result that 
the assignee of the decree will be 
losing all his rights. 

SHRI P, C. MITRA: Just as the 
judgement debtor is transferred to 
another person the decree can also 
be transferred. 

SHRI SHARAD MANOHAR: There 
they will be governed by section 53 
of the Transfer of Property Act. What 
I am submitting is, what is the pur
pose behind it? By putting this fettE'r 
what is achieved? Similarly, provision 
arises in the shape of sub-clause (b) 
of clause 12(4) at page 5 which says:-

"ln the case o·f a decree passed 
against a firm, power to grant the 
leave to execute such decree against 
any person other than such a p~r
son as is referred to in clause (b) 
or clause (c) of sub-rule (1) of rule 
50 of Order XXL'' 

The original decree-holder could have 
taken leave from the court. Therefore, 
I do not find any particular purpoo;;e 
behind the object. I have submitted 



the desirability and the constitutiona
lity of it. 

Again in Notes on clauses, on page 
60, on clause 12 it is said:-

''With regard to the exercise of 
these powers, a transferee Court 
should be as much competent as the 
Court of first instance. At the same 
time special provision is being made 
[vide proposed sub-section (4) of 
section 42] to ensure that matters 
which should be determined by the 
Court which passed the decree ~re 
not considred by the transferee 
Court." 

This is the purpose which is defeated. 
The question is whether the tra.IIS
feree of a court would execute th~ 
decree or not. These questions have 
nothing to do with the original court. 
Sub-clause (4) of clause 12 says:-

"Nothing in this sectic·n f:ihall b!' 
deemed to confer on the Court to 
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which a decree is sent for execu
tion any of the following powers, 
namely:-

(a) power to order execut!cn 
at the instance of the transfer~e 
of a decree;" 

This is not something which the origi
nal court could have done. When a 
decree is assigned the question of 
what happened in the suit is irrele
vant; it is academic the litigant. 

CHAIRMAN: All right. The Law 
Ministry has noted your points. I 
thank you all on behalf of all Mem
bers' of the Committee and on my 
behaif for your valuable evidence. I 
hope you will kindly send your com
ments and explanations in writing to 
the Committee in a fortnight's time. . . 

SHRI C. R. DALVI: Thank you, Sir. 

(The wit.nesses withdrew.) 
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fTne witnesses Sh·ri Cojande Dairianadi.n and Shri Jaganou Diagou were 
' called in). 

CHAIRMAN: Mr. Dairianadin, I 
would like to know if you have any 
further comments to offer, besides 
what you have mentioned earlier in 
your comments on the Bill. Now I 
have to inform you that the proceed
ings of the meeting which we are 
holding to-day is of a confidential na
ture and the proceedings of the Com
mittee are not to go out until the 
report of the Committee is submitted 
to the Parliament. 

MR. DAIRIANADIN: Mr. Chairman, 
S:r, I am glad that the amendments 
proposed \O the Code of Civil Proce
dure are directed towards eliminating 
or minimising delay in civil litigation 
and thereby reducing costs. 

I approve the amendment to sec
tion 25 of C.P.C. concerning tr'ansfer 
proceed:ngs in a High Court. 

I welcome that section 80 vJfiich 
provides for compulsory notice before 
instituLion of suit against Government 
is being omitted. 

I am willing to put forward the 
following amendments:-

1. The words "before delivery of 
judgment" must be added to para
graph 1 section 24. 

2. The words "if the value of the 
suit exceeds one thousand rupees" 
must be added to paragraph 1 of sec
tion 96. 

3. A secLion must be provided allow
ing the costs of suit to the advocate of 
the winning party as in French law 
instead of to the winning party him
self. 

4. ·fhe paragraphs 3 and 4 in sec
tion ~5 must be omitted. 

5. The words "to the extent of the 
first hundred rupees", must be added 
in (h)-:;ection 60. 
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6. The words "or such· officer as it 
appoints in th's behalf" must be 
omitted in para 1 of rule 1 of Order 
IV. 

7. In order V, rule 20 a"fter sub-rule 
(1) the following sub-rule shall be 
inserted namely-

'(IA) ·where as the Court acting 
under sub-rule (1) orders service 
by. "'advertisement in a newspaper, 
the newspaper shall be a daily or a 
weekly newspaper circulating in the 
locality in . which the defendant is 
last known to have resided, carried 
on business or personally worked 
for gain. 

8. I am of 1:he opinion that if . we 
want to eliminate or minimise delay 
in civil litigation the or'al evidence 
must be allowed only in some cases 
as in the French procedure. The 
order X must be omitted. The order 
XIV concerning settlement of issues. 
must be also omitted to save time. 

9. In the New Order XX A rule 2 
must be omitted. 

10. A section must be provided hold
ing that every judgment in a civil 
case shall be notified by the winning 
party to the losing party through 
court and the time to appeal must be 
counted only since that notification. 

11. Ten days must be given between 
the date of issuing the process and 
the d•ate of the first hearing. 

12. Judges must· have a~ least two 
months' time for giving the judgment 
in a case where judgment is reserved. 
This two months' time will permit to 
the judge to think over the case. 

SHRI SHRI CHAND GOYAL: May 
I seek a clarification. I want to know 
whether you are being governed by 
the Civil Procedure Code or some 
other Code? 

WITNESS: Civil Procedure Code. 



CHAIRMAN: I want to seek a clari. 
fication from you. In your written 
comments which you have sent ear
lier, with regard to the first para
graph, you have stated that the ex
change of written statements between 
the advocates of the parties must be 
substituted to the trial (oral evidence) 
because trial in civil cases is un
necessary and is a waste of time. I 
'am not able to understand how the 
exchange of written statements bet
ween the advocates of the parties 
could dispense with the trial of the 
suit? 

WITNESS: According to 1.he Fre;.ch 
procedure only statements are ex
changed between the. advocates of the 
parties. Therefore trial is not neces
sary .. 

SHRI GOYAL: Two parties would 
be filing different statements and how 
to find out, which statement is correct? 

WITNESS: In the statements filed 
by the advoC'ates of the parties, all the 
facts of the case are discussed in de
tail and very clearly. The two ad-
vacates argue their case before the 
judge in support of the statements 
filed by them. Then the judge reads 
the statements, comes to certain con
clusion and then delivers the judg
ment. 

CHAIRMAN: Supposing I have ad
vanced to a P'articular person Rs. 1,000 
and it is necessary for him to pay back 
the money to me. That person, on the 
OLher hand, contends that he has not 
received the money and that he has 
not taken any loan from me. How is 
the case to be decided by the court
which party is telling the truth and 
which party is telling the falsehood. 
We want to know facts in regard to 
this aspect of the matter. 

WITNESS: In French Law, there is 
no promisory note. It is only 'notarial 
deeds'. Before a Notaire' the two par
ties write the deed and the 'Notaire 
signs it. 
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CHAIRMAN: Supposing that plain
tiff is not able to produce that docu
ment itself. How will the Court de
cide? 

WITNESS: Then the Court will 
reject. 

CHAIRMAN: Oh! because he has 
no document in his p·ossession. 

WITNESS: Yes. 

SHRI SYED AHMED: If the docu
ment is produced and the other side 
denies h? 

WITNESS: Nobody C'an question 
it. ' 

SHRI SHRI CHAND GOYAL: If it 
is a forged- document, suppose the 
other party says that the signature 
there is not his, how can you find out 
whether the document is forged or 
genuine, unless evidence is taken? 

WITNESS: Then it goes 1.0 criminal 
procedure. 

CHAIRMAN: From civil position it 
will go to criminal position beca~se 
it is a forged document. 

WITNESS: Yes. 

SHRI SYED AHMED: You have 
been practising in French Courts in 
Pondicherry before merger. You were 
following at that time French Pro
cedure, viz., Code Napoleon. 

WITNESS: Yes. 

SHRI SYED AHMED: The Code 
Napoleon and the Code of Civil Pro
cedure which we are following now 
under Anglo-Saxon l•aw are diametri
cally different. They differ much in 
regard to burden of proof etc. We, on 
our part have nothing to do with Code 
Napoleon. Don't bog us down with 
principles adumbrated in Code Napo
leon. We are concerned with Code of 
Civil Procedure. You must suggest 
amendments to the Code of Civil Pro
cedure, which is what is followed in 
Pondicherry after merger. 

WITNESS: I have suggested certain 
amendments. 



CHAIRMAN: Since you have a ra
dically different procedure, what Shri 
Syed Ahmed says is that instead of 
in respect of Civil Procedure Code 
itself . . . 

SHRI SYED AHMED: Knowing the 
basic pri~ciples on which Code of 
Civil Procedure is based, you have 
got to give your suggestions; if you 
digress on civil law under Code Na
poleon it will not be relevant for our 
purpose. 

CHAIRMAN: I understand that you 
have already said that you are fol
lowing now the Civil Procedure Code. 
If it is so, what amendments do you 
suggest in the Civil Procedure Code 
whereby any difficulty at present ex
perienced ·by you can be resolved. 

WITNESS: I have mentioned it in 
my statement. 

CHAIRMAN: I have gone through 
it. 

SHRI SHRI CHAND GORAL: You 
have followed both procedure. •.You 
have worked under French Procedu
ral Law and at present under Civil 
Procedure Code. Do you know that 
the object of the present Bill is to 
cut down delays and -bring down cost. 
What is your experience as Advocate 
General? May I know whether that 
procedure was simpler. Were there 
lesser delays and costs in French 
Procedure or is it the case in our 
Code of Civil Procedure. 

WITNESS: Under French Proce
dure, there were lesser costs and it 
was speedier. 

SHRI SHRI CHAND GOYAL: We 
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contend that our Civil Procedure 
Code is based on an entirely different 
legal system than that of the French 
Law. Therefore it is not easy for us 
to make changes in our Civil Proce
dure especially in regard to limita
tion or burden of proof. Linked as 
we are with our system, it will not 
be easy for us to revert to the other. 
We think of making some changes 
in our present Code of Civil Proce
dure. What are your views on that? 
You say that cases must be decided 

on the exchange. of written statements 
of the advocates. You say that fur
ther trial must be cut down. Under 
our Civil Procedure Code, after the 
statements of the two sides issues are 
raised; and after taking evidence, 
judgment is delivered. In order to 
establish which is the correct ver
sion, evidence is let in, document and 
oral, in our Civil Procedure Code. 
You seem to suggest that .there should 
be no evidence oral or document. We 
have to judge the correctness of the 
document by means of evidence. 
What. have you to say to that? Of 
course' I understand your difficulties 
under ~ench law. 

WITNESS: Oral evidence is allowed 
only upto Rs. 90. Afterwards only do
cument. 

CHAIRMAN: Up toRs. 90, oral evi
dence is allowed. Since your state 
is now governed by Civil Procedure 
Code under the Indian administration 
of law, what is the position in your 
State? Is no evidence being taken 
in Courts now? Are the issues not 
struck? ' 

WITNESS: We now follow the 
Indian Civil Procedure Code. 

CHAIRMAN: It is possible that 
there is delay in the trial of suits. Do 
you think that the Indian method of 
administration of justice is preferable 
to the French system? 

WITNESS; Yes. 

SHRI SHRI CHAND GOYAL: Is 
better justice being done now? 11 
may involve more time. 

WITNESS: Yes, better justice. 

CHAIRMAN: What is the positiot1 
of clients? Do they not find the new 
method of Civil Procedure more ad. 
vantageous? Do they not think that a 
more better class of system has been 
introduced? 

WITNESS: Clients prefer the Civil 
Procedure Code now. To minimise de· 
lay, I have suggested certain amend· 
ments. 

DR. B_. N. ANTANI: Do you reall:y 
think that the French Civil Procedure 



Code gave better justice than Civil 
Procedure Code? What is your im
pression? Do you think that the 
French Civil Procedure Code ren
dered justice easier than the Civil 
Procedure Code? I had put it in a 
nut-shelL 

WITNESS: In the Indian Civil 
Procedure Code also, we have justice. 
But a lot of time is being wasted. 

DR. B. N. ANTANI: I agree. You 
say that the system of framing issues 
should be abolished. If you do not 
frame issues, it will be difficult to 
generalise from the statements of the 
advocates. Don't you think that 
framing of issues gives you a think 
to touch upon and decide? 

WITNESS: In the prayer of the 
plaintiff, the issues are there. 

DR. B. N. ANTANI: You must 
have heard that our judges deliver 
judgment extempore as soon as trial 
is finished. 

CHAIRMAN: I think Dr. Antani, 
you are moving away to some other 
points. 

DR. B. N. ANTANI: I shall finish 
this one question. You say that two 
months' time should be allowed for 
judges to write down judgments 
which are reserved. Do you expect a 
human being to have such a great 
memory to have the impression psy
chological and otherwise of the wit
nesses and parties in the case to write 
down judgment after two months? Is 
it feasible? 

WITNESS: In the case of French 
Law, there is no oral evidence. It is 
all documents. With documents, they 
have six months. We only want two 
months. 

CHAIRMAN: Issues are framed for 
the purpose of crystallising matters 
as between parties. With the help of 
issues, one can understand the points 
to be decided. 

WITNESS: In the prayer of the 
plaintiff, the issues are indicated. It 
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will be known when the case is in
troduced. 

CHAIRMAN: The Court has somo~ 
evidence and it is for the court to 
decide which of the issues are rele
vant and which are irrelevant. If 
any matter is left out to be mention
ed by the plaintiff, the court will 
frame the issues. It also shows which 
part has to giv~. evidence and on 
what particular matters. The burden 
o.f proof is thrown on the respective 
parties so that they have to take 
care of it. We cannot understand how 
it would be possible for. the court to 
decide? 

WITNESS: If oral evidence is main
tained, the issue is necessary. 

CHAIRMAN: As regards time, you 
said that judges should be allowed 60 
days to deljver judgements. There are 
cases where judgements are reserved. 
In more complicated cases judgements 
need to be delivered, and judgements 
are delivered at the convenience of 
the judges. When it is possible for 
the court to deliver judgements even 
in cases where judgement is reserved, 
within one or two months, why 
should we fix a minimum period for 
it. If we fix two months, it will 
mean that courts will think that it 
is not necessary to deliver judgements 
then and there and therefore they 
will delay judgements and correspon
dingly trial also will be delayed. Is 
it not? 

WITNESS: If oral evidence is 
maintained, there is no need for time 
to be fixed. 

SHRI P. C. MITRA: Therefore, 
what you mean to say is that the 
maximum period should be two 
months, i.e., within two months judge
ment should be delivered. You do 
not say 'at least within two months' 
judgement should be delivered? 
Therefore, the judge can deliver the 
judgement earlier also? 

WITNESS: Yes, yes. 

CHAIRMAN: I understand that. 
But the moment you say that courts 
will be at liberty to go up to two 
months to deliver judgements, the 



tendency of the courts would be to 
take up the maximum time. While at 
present they give the judgement with
in any time, without any stipulation, 
why should we have such a clause in 
the Civil Procedure Code extending 
the time limit? 

WITNESS: It is only my sugges
tion. 

SHRI SHRI CHAND GOYAL: When 
you fix two months, it is possible that 
the materials are forgotten by judges 
and advocates within the time the 
judgement is delivered. Therefore 
why fix any time limit at all? 

WITNESS: Two months is only 
if there is documentary evidence; but 
if there is oral evidence, I do not 
press it. 

SHRI SHRI CHAND GO,YAL: What 
is the position in French Law? Do 
the judges verify facts put before him 
from his personal source? Or does he 
deliV1!r the judgement with the ma
terial supplied to him? 

I ·' 
WITNESS: Judges take th~ state-

ments of parties and also reserve cer
tain questions for verifications. So 
he can either accept or reject or re
serve for verification. 

SffiU RAJENDRANATH BARUA: 
Can he do it without the knowledge 
of th«! parties? 

WITNESS: It is only on points of 
law. 1Ie can take his own time to 
stu-dy case laws and deliver the 
judgements. 

CHAIRMAN: What was the usual 
length of time in delivering judge
ments by the French Courts? 

WITNESS: Normally, within a 
month; it may be longer also. 

CHAIRMAN: What was the maxi
mum period. 

WITNESS: Six months as permit
ted in the law. 

CHAIRMAN: What was the propor
tion of cases that were decided with
in six months and within a month. 
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WITNESS: Complicated cases would 
go upto. six months; but simply cases 
would be disposed of immediately. 

CHAIRMAN: Do you not think it 
is better to leave the matter in the 
hands of judges to deliver judgements 
as soon as they can, instead of fix a 
time-limit. 

WITNESS: Yes. We agree; we do 
not insist on it. 

CHAIRMAN: With reference to 
paragraph 4 of your comments where 
you have said that 'every judgement 
m~t be notified by the winning party 
to t):le party who have lost the case', 
is it . not usual for the courts to dec
lare the judgements in the presence 
of the parties or deliver judgements 
in courts while the parties are pre
sent? 

WITNESS: In French courts, it is 
not necessary that the parties should 
be present when judgements are deli
vered. Only from the notification of 
the judgement,· parties will know. 

SHRI SHRI CHAND GOYAL: How 
does the winning party get to know 
about it? 

WITNESS: Judgements are deliver
ed only on one day of the week, 
namely, on Fridays. Anybody is pre
sent at the time and generally the 
advocates of the parties would know 
and communicate to their parties. 

SHRI SHRI CHAND GOYAL: Does 
the court convey the judgement? 

WITNESS: No, it notified and the 
advocates inform their clients. 

SliRI SHRI CHAND GOYAL: How 
does the losing party know? 

WITNESS: His advocate notifies; 
generally, he forgets to inform his 
client. 

SRRI SHRI CHAND GOYAL: How 
does anybody know which judgement 
will be delivered on a particular Fri
day. In six months there may be 
24 Fridays. 

WITNESS: Fridays are allotted for 
reading of judgements and advocates 



will be present. Copy of the judge
ment is supplied to the losing party 
by the court. 

SHRI SHRI CHAND GOYAL: 
French law seems to be very interest
ing. 

CHAIRMAN: Supposing the Court 
hears a case on a Monday or Tuesday, 
will it not declare the judgement on 
eifher Tuesday or at the latest Wed
nesday or will it wait until Friday 
and then only deliver the Judgement? 

' 

WITNESS: All Judgements are de
livered only on Fridays. 

CHAIRMAN: So, the next two days 
will be lost and the Court will deliver 
the Judgement only on Friday. 

WITNESS: Every Friday 10 or 12 
judgements are delivered by the 

·Judge. 

CHAIRMAN: Only in such cases 
which are reserved for Judgement, 
judgements are delivered on Fridays 
or in all cases? 

WITNESS: All cases. 

CHAIRMAN: Even though the 
hearing of the case was actually fini
shed on a Monday. 

WITNESS: Yes. 

CHAIRMAN: Why do you think 
that it would be better if the winning 
counsel is burdened with the duty 
of informing the losing counsel? In 
our Courts the procedure is that both 
the parties are present when the 
judgement is declared and hence, they 
know their respective positions whe
ther they are the winning side or the 
losing side. It is not necessary for 
any burden to be cast on any party 
to know what the judgement is. After 
the judgement is declared, they ob
tain copies of judgements and then 
they have to decide whether they 
want to aPpeal or not. Where is the 
necessity of introducing this new 
system and saying that the burden 
will be cast on the winning side to 
inform the other side? 
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WITNESS: In French procedure 
the presenca of the parties is not 
compulsory. 

CHAIRMAN: You now agree that 
it is better that both the parties are 
present when the judgment is an· 
nounced. 

WITNESS: Yes. 

CHAIRMAN: If you agree to that, 
you must also agree that asking the 
counsel of the winning side to inform 
the counsel of the losing side is not 
at all necessary, 

WITNESS: Not necessary. 

CHAIRMAN: I suppose since the 
introduction of the Civil Procedure 
Code in ·your Courts now that prac
tice has been given up. 

WITNESS~ Yes, given up. 

CHAIRMAN: You have stated that 
the time of appeal must be counted 
from the date of notification. If there 
is to be no date of notification, then 
the time · is calculated as at present 
under the- Civil Procedure Code from 
the date the judgment is delivered 
plus days of obtaining copies of the 
judgment. That is the limitation 
period. Is it not a satisfactory proce
dure to adopt? -WITNESS: ;'{es, it is. 

CHAIRMAN: Regarding the costs, 
if we accept your suggestion that 
time must run from the date of noti
fication, then what will ·be the posi
tion if the counsel for the winning 
side takes longer period for inform
ing the counsel far tlre losing side? 

WITNESS: Without receiving the 
information of the judgment from the 
winning side, the losing side can ap
peal. 

CHAIRMAN: So, this becomes un
necessary when we decide to act ac
cording to the present provisions of 
the Civil Procedure Code that no noti
fication will be necessary and the 
parties will themselves know the de
cision when they are in Court. Even 
if one of the parties is not present in 
Court, then it is his duty to find out 



wh•at judgment was given in his case 
and proceed accordingly. 

WITNESS: In French procedure all 
the judgments must be notified. 

CHAIRMAN: I have not yet been 
able to understand what particular 
cdvantage is obtained from the met
hod which was pursued by the French 
Courts. Nor h•ave I been able to 
comprehend what advantage_C'an come 
to the litigants from the procedure 
adopted in the French Courts. 

WITNESS: In French procedure tha 
Advo:ates must do all the things and 
the parties ignore the case till the 
case is decided finally. Therefore, 
there must be notification of all de
cisions of the Court to the losing 
party. 

CHAIRMAN: Supposing the Advo
<·ate does not comply with the ~ondi
tion imposed upon him to inform the 
losing side, then the losing side suf
'iers. 

WITNESS: The losing side does not 
suffer. Within time he can aPI?~al. 

CHAIRMAN: That is to say, it will 
be his own effort to find out the re
sult and to act accordingly. 

WITNESS: Yes. 

CHAIRMAN: That is exactly what 
our law at present provides. We need 
not revert to the proC'~dure followed 
in the French Courts. 

WITNESS: Yes. 

347 

CltAjiRMAN: You \have ,stated ~n 
your comments that the Counsel of 
the winning side should be authorisl:'d 
to rec.:over the costs of the case from 
the losing side. At present according 
to the Civil Procedure Code it is for. 
tF.e party who has to receive money 
from the opposite side whether it is 
on accoun4; of costs or other amounts 
according to the judgment of th~ 
Courts, to apply for the payment of 
that money by the losing side. Why 
d3 you sugg,est that it should be 
through t'1c c·ounsel for tt,.~ winning 
s;de? Js :• J;ot possible tiv1~ ~he cQun
sel for fh 1, winning side, ~·rm thnugh 
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he realises the money, either the costs 
or the suit or other monies, may keep 
it with him and does not pay it to 
the winning party. 

WITNESS: In French procedure 
the fees is not paid in advance by the 
par~ies. 

CHAIRMAN: Not in advance. After 
the case is finished, why should it not 
be left to the party himself to recover 
the money from the person from 
whom it is due, instead of asking the 
counsel for the winning party to re
cover it from the counsel of the los
ing party and then pay it to the client. 
BeC'ause my fear is it may happen at· 
times' .that the cotlnse} may not pay 
that money to his client at all and 
keep the money with him. 

WITNESS: In French procedure the 
winning counsel takes for him the 
monies. He need not pay the money 
to the client. 

CHAIRMAN: The party who has 
to get that money must get it either 
from the counsel or from the losing 
client himself. That money has to be 
recovered. 

WITNESS: The Advocate takes the 
mon'es from the losing party. 

CHAIRMAN: I understand that ' 
position. But I want to know how 
it is advantageous. Is the procedure 
adopted under the Civil Procedure 
Code betfer, that is, any party who 
has to recover the amount of costs 
or other monies from the opposite 
party must put in his application for · 
execution and then it is through the 
Court that he directly receives it. 

WITNESs:' In· French Courts, plea·< 
der's fees is not mentioned in the 
j'ltll~ments. ThereforE), 'thel winning. 
Advocate must recover. his fees 'from 
the party. 

CHAIRMAN: How will it be deter
mined? What is the fees that he is 
entitled to? 

WITNESS: TheJ:e is a separate sche-· 
dule for that. The Court must indi
C'ate 'agreed' in the statement. Then . 



che winning Advocate becomes the 
creditor of the losing party concern
ing Pleader's fees. 

SHRI SHRI CHAND GOYAL: You 
suggest that the cost must be re
covered by the counsel rather than 
by the party. It is not clear as to 
whether the counsel will utilise the 
money for himself or he is expected 
to pay it to the party. 

WITNESS: For himself. 

. SHRI SHRI CHAND GOYAL: If the 
money is meant for the Counsel, then 
he can be authorised to recover it. 

WITNESS: Yes. 

SHRI SHRI CHAND GOYAL: What 
is the position with regard to ~he 
amount of Court-fees? Supposmg 
the party .cays a Court-fee of _Rs. 500 
tmd the winning party is entitled to 
recover that amount of Court-fee, 
will that amount also go to the poc
ket of the Counsel? 

WITNESS: No. Only the Pleade<'s 
fees. The winning Advocate recove~s 
from the losing party the Pleader s 
fees and -also Court-fees and other 
fees and he keeps the Pleader's fees 
for himself and he gives to his client 
the Court-fees, etc 

CHAIRMAN: You have stated that 
the winning Advocate must be 'cJ.utho
rised as in French law to recover the 
costs of the case and not his own fee. 

WITNESS: Fees is also included in 
the cost. 

CHAIRMAN: It is cost of suit in
cluding the Pleader's fees as well as 
other amounts which the party might 
have spent. If the counsel collects 
all that money, there will be an ex
cess over his own fee. Supposing 
he does not pay that -amount to the 
client, what will happen? 

WITNESS: In French procedure the 
client need not P'ay the fees to the 
Advocate. The Advocate advances 
all the monies from his pocket and 
afterwards he takes it. 
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CHAIRMAN: My difficulty is this. 
If the Lawyer is not honest even 
though he realises the mane~ from 
the other side, he may not pay to his 
client what is due over and above 
his own fees. 

WITNESS: In French law the 
Lawyer is always honest. He is 
never dishonest. 

CHAIRMAN. You expect every m•an 
to be honest, but in spite of that there 
are some dishonest people also . 

WITNESS: 
Lawyers is 
only before. 

There, the number of 
limited. 12 Advocates 

CHAIRMAN: Are there any stamp 
duty to be paid? 

WITNESS: Yes. 

. DR. B. N. ANT ANI: Is that also to 
·be collected by the Counsel? 

WITNESS: In French law the court 
fees are only Rs. 5 for ~ suit. of 
Rs. 1,000. 

CHAIRMAN: Seems to be very 
little. 

WITNESS: Yes. 

C7.iAIRMAN: Suppose the claim is 
for Rs. 1 lakh, then that amount at 
Rs. 5 per Rs. 1000 also becomes a big 
figure. 

DR. B. N. ANTANI: According to 
your suggestion, that cost also should 
be collected by the Counsel? Is not the 
plaintiff supposed to pay the sum 
when he files his plaint? 

WITNESS: All the cost is collect
ed by the Advocate. Afterwards he 
pays to the client. 

CHAIRMAN: Am I to understand 
that when presenting a plaint in the 
Court it is not necessary for the plain
tiff to affix any court fee stamps on 
the plaint? It is only after the case 
is decided that it will be known what 
'amouni of court fee is due to the 

' Government and that is realised by 
the counsel of the winning side and 



then paid into the Government ac
count. 

WITNESS: In the French proce
dure, plaint is not filed in the Court 
but notified to the defendant. There 
is very great difference between the 
Indian procedure and the French pro
cedure. It is ourely d,emocratic in 
French law. 

CHAIRMAN: Does the State suc
ceed in getting its own dues under 
the Court Fees Act properly by this 
method? Supposing a case is filed by 
•a party without payment of any Court 
fee and subsequently he withdraws 
the suit, then the Government loses 
its money by way of court fee which 
is due on that plaint. 

WITNESS: Yes; the Government 
loses. 

CHAIRMAN: Is it not better that 
the plaintiff himself pays the dues of 
the Government irrespective of whe
ther he succeeds or fails or withdraws 
-whatever the result may be? '.·' 

WITNESS: The plaintiff must pay. 

CHAIRMAN: Do you think that the 
syst•.?m under the Indian Civil Proce
dure Code is better than the French? 

WITNESS: Yes; the Indian Civil 
Procedure Code is better in some res
pects only. 

CHAIRMAN: You welcome the 
omission of Sec. 80 whereby under 
our l'aw it is necessary for Govern
ment to be given two months' notice 
prior to the institution of suit against 
the Government or Government offi
cer. You welcome the idea of doing 
away witn that Section? 

WITNESS: Yes. 

CHAIRMAN: In French law, there 
was no such requirement as giving 
notice in case of suit being filed 
against the Government. 

WITNESS: No. 

CHAIRMAN: I suppose it is a very 
short period since the new method of 
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administration of law has been intro
duced in· your State and you cannot 
yet find out whether the system un
der the Indian Civil Procedure Code 
is better or that of French is better? , 

WITNESS: Yes. 

SHRI RAJENDRANATH BARUA: 
While talking about intimation to the 
parties I was under the impression 
that unless you give notice to the 
other party the time for appeal will 
not run. 

WITNESS: From the date of noti
fication only; not ·be'fore that. 

SHRI · RAJENDRANATH BARUA: 
Does it not take a long time on· ac
count of postal deloays, etc., for the 
service of summons? The parties 
may plead that they had not received 
the summons. How does the summons 
reach the party? 

WITNESS: The summons is de
livered by the Court to the party. If 
the party is not there, ii is notified 
to the Mayor of the locality. He 
serves it to the party. 

SHRI J. M. IMAM: Can you sug
gest any concrete measures which we 
C'an profitably adopt from the French 
procedure and incorporate them in the 
Indian Civil Procedure Code? 

DR. B. N. ANTANI: Can you sug
gest any alternative measures to be 
incorporated with our Civil Procedure 
Code which will facilitate justice, 
after your experience of French law? 

WITNESS: Yes. 
have already 

My suggestions 

SHRI J. M. IMAM: The onus of 
proof lies on the accused in the 
Indian Civil Procedure Code. What 
is the procedure under the French 
law? On whom does the burden of 
proof lies? 

WITNESS: The burden is on the 
plaintiff. 

SHRI J. M. IMAM: In criminal 
cases · is it on the Government or on 
the accused? 



WITNESS: On the ~ccused. 

CHAIRMAN: What about the bene
fit of doubt? 

WITNESS: There is benefit of doubt 
in the French law. 

SHRI J. M. IMAM: If a man dies as 
a result of an •accid•.:!nt or being knoc
ked down by a motor-car, on whom 
does the burden of proof lie? 

WITNESS: On his heirs. 

SHRI J. M. IMAM: To prove the 
dea.h of the man as also compensa
tion which is due? 

WITNESS: Yes. 

CHAIRMAN: Could you tell us 
what is the procedure under the 
French law about app~als? 

WITNESS: The memorandum of 
appeal is notified to the party and the 
party engages counsel. He comes be
fore the Court and pleads. 

CHAIRMAN: Does the appeal lie 
to the High Court? How many stages 
of appeal are there? 

WITNESS: One appeal and one re
v:sion. 
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CHAIRMAN: Revision on what 
points? 

WITNESS: On law points only. 

CHAIRMAN: How much accumu
lation of cases are there in the High 
Court? I mean, the •accumulation of 
arrears of ca~e:; in courts. 

WITNESS: Now the arrear of cases 
is very heavy. 

CHAIRMAN: We~e there High 
Courts under the French law? 

WITNESS: Yes; there was the 
Supreme Court in Paris only. For 
all French territories in India, there is 

only one Supreme Court in Paris. 

CHAIRMAN: A case decided in 
India had to go up to Paris for final 
decision as in british times it had to 
go to the Privy Council in England? 

WITNESS: Yes. 

CHAIRMAN: Do the High Courts 
have large number of cases as ar
rears? 

WITNESS: In Pondicherry there 
was only one High Court. 

CHAIRMAN: What about arrears 
of cases pending? 

WITNESS: About 200 cases were 
pending. 

CHAIRMAN: It is not a heavy work 
for the High Court? 

WITNESS: No. 

CHAIRMAN: you may have seen 
that under the Indi'an Civil Procedure 
Code there is one Section 115 which 
confers powers on the High Court to 
exercise jurisdiction of the law courts 
as also to revise judgmen,s. I hope 
you are aware of that now. Can you 
tell me whether any change is neC'2S
sary under Section 115 either to give 
additional powers to the High Courts 
or to take away some of the powers of 
the High Courts. 

WITNESS: No change is necessary. 

CHAIRMAN: Thank you 'r2ry 
much. It is very good of you to have 
come •and given us your views. The 
French law and the Indian law is 
different and it is difficult to reconcile 
the two and make any changes in the 
present system of law before us. But, 
anyway we shall keep in our mind 
what you said. 

(The witness then withdrew) 
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CHAIRMAN: I have to inform 
Shri Ramachandra Rao that the pro
ceedings of this Committee are confi
dential and they are not to be disclos
ed until the report of the Committee 
has been submitted to the Parliament. 

Secondly, I find from your .com
ments that generally you agree with 
most of the amendments proposed in 
the Bill. But you have expressed a 
desire to add and explain some of the 
amendments proposed by you and you 
may kindly do so. 

WITNESS: I will briefi'y explain the 
amendments that I consider necessary. 

Clause 5 of the Bill seeks to amend 
Section 21 of the principal Act and it 
is proposed to apply it to ex parte 
decree. Suppose there is a particular 
suit wherein the defendant does not 
have notice of the suit and an ex parte 
decree is passed. If later on another 
suit is filed against him in respect of 
the same subject matter . . . 

CHAIRMAN: He will not be allowed 
to set up plea. 

WITNESS: Therefore, in such cases 
the court will say that there has been 
a decision formerly and it operates 
as res judicata. So, I suggest that ex
parte decrees may be exempted from 
the operation of the proposed amend
ment. 

CHAIRMAN: Do 'you think that 
there are many ex parte decrees of 
such a character? 

WITNESS: There may be cases 
where the stakes of the defendant are 
very high. Nowadays there is a lot of 
objectionable procedures and undesir
able means adopted. I suggest that 
provision is made for the service of 
the notice through registered post and 
it is very desirable because the present 
method adopted in tlie court is not 
desirable. 
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CHAIRMAN: You have said that the 
proposed amendment may be dropped. 

WITNESS: It is better it is dropped. 
If it is n_ot possible, at least ex parte 
decrees may be exempted. 

SHRI SHRI CHAND GOYAL: If the 
word 'contested' is added, if we -set} 
'no party shall be allowed to question 
the validity of a contested decree' it 
will meet your objection. 

WITNESS: Yes. 

SHRI RAJENDRANATH BARUA: 
Supposing a suit is disposed of with
out contest? 

WITNESS: If it is not possible fo 
drop it entirely. at least exclude ex 
parte decrees. 

CHAIRMAN: What is your point, 
Shri Barua? 

SHRI. RAJENDRANATH BARUA: 
Exclude ex parte decrees. Otherwise 
it will lead to more complications. 
The witness also wants exclusion of 
ex parte decrees. He should be more 
specific about it. Otherwise we shall 
be landing ourselves into more trouble. 
It will lead to more complications in 
Courts of Law. The best thing is to 
exclude ex parte decrees. 

CHAIRMAN: It will be better. 

SHRI RAJENDRANATH BARUA: 
He may be persuaded not to contest. 
He may odie. Better exclude ex parte 
decrees. 

WITNESS: There is a Clause whicn 
deals with transfer of suits. From 
one court it is transferred to the other 
either by District Court or High Court 
The High Court or District Court has 
the power to withdraw or make over 
the matter pending in a subordinate 
court to another court. These trans
fers are effected by the inherent po
wers vested in the Court or on appli
cation of one of the parties. That suo
motu power should be restricted; for 
administrative reasons they withdraw 



the matter first and give no notice to 
the parties concerned. With the result, 
the party does not have his say, once 
the matter is withdrawn. They invari
ably reject application of the parties 
for retransfer of the matter. There-· 
fore the suo-motu power should be 
restricted by saying that before trans
ferring a matter pending before a sub
ordinate court, they should give notice 
to the parties and transfer the matter 
after hearing their objections. As -at 
present they don't hear objection of 
parties before transferring on admi
nistrative grounds. 

CHAIRMAN: Has this sort of thing 
happened out of your experience? 

WITNESS: It had happened very 
recently. That is why I have suggest
ed this. 

CHAIRMAN: Courts usually give 
notice to the parties concerned before 
transfer. 

WITNESS: For administrative rea
sons they withdraw the cases and.•send 
the list to the Bar Associatio~ that 
such and such cases have been with
drawn. 

CHAIRMAN: Leave alone the Bar 
Association. Are not the parties in
formed? 

WITNESS: Under Sec. 24 it is trans
ferred. We have to infer that it has 
been done due to administrative rea
sons. 

SHRI SHRI CHAND GOYAL: There 
may be a District Judge, Another 
Additional District Judge might have 
been appointed. The District Judge has 
to transfer some cases from his file to 
that of the Additional District Judge. 
If. we accept your suggestion, then it 
w1ll not be possible for the District 
Judge to re-transfer the cases from 
his file to that of the Additional Dis
trict Judge. 

WITNESS: I agree: But it is not 
always from one Court to additional 
court. Sometimes we find something 
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different. Vecy recently a matter, con
cerning a property situated is one 
taluk, was transferred to the file of a 
District Munsif who had no territorial 
jurisdiction over that property. It was 
stated that this had been done for 
administrative reasons. 

CHAUDHURI RANDHIR SINGH: 
That is distribution of work. In trans
fer of cases, the parties are heard. It 
is mandatory. What you are saying is 
about 'distribution of work'. 

SHRI SHRI CHAND GOYAL: There 
"are the following words, 'or of its 
own motion without such notice' un
der .Section 24. 

SHRI P. C. MITRA: Section 24 
reads like this: "On the application of 
any of the parties and after notice to 
the parties and after hearing such of 
them as desired to be heard . . . 

SHRI SHRI CHAND GOYAL: "Or 
of its own motion". Those words are 
there. Please see. 

CHAUDHURI RANDIDR SINGH: 
Distribution of work is not decided on 
merits. Transfer is decided on merits. 

SHRI SHRI CHAND GOYAL: 
Sometimes an inconvenience may 
result later on. You want such a situ
ation to be avoided. 

. SHRI RAJENDRANATH BARUA: 
Such inconveniences occur very 
rarely. 

WITNESS: Yes. 

SHRI RAJENDRANATH BARUA: 
You can obviate it by putting a fresh 
objection to the Transfer Judge. 

WITNESS: Of course that is pos
sible. 

DR. B. N. ANTANI: Is it your ex
perience that District Judge transfers 
the cases without giving notice to 
parties. 

WITNESS: Yes. 

SHRI SYED AHMED: At present 
cases are transferred generall'y in 
courts after the party makes an appli
cation. In such cases, either party is 
given notice. Is it not? 
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WITNESS: Yes. 

SHRI SYED AHMED: Where a case 
is transferred without application 
from any of the parties, it is not 
'transfer' but it is withdrawal. The 
Court in its inherent power transfers 
it to some other court. All these 
cases are covered by Section 24. If 
there is application for transfer, notice 
must be given to the parties. Your 
objection is covered in that case. If 
there is ne application, for adminis
trative convenience, if some court 
has been appointed to try a list of 
cases, is it necessar'y and is it possible 
to give notice to all? 

WITNESS: In such cases it may be 
necessary, because the judge may not 
know the difficulties of the parties; to 
get witnesses, there are difficulties. 

SHRI SYED AHMED: We are con
cerned with jurisdiction. A Judge 
has been appointed and he has been 
given jurisdiction to try a certain 
number of cases. In that case transfer 
takes place. Allotment of cases take 
place on administrative grounds for 
expeditious disposal of cases. Due to 
pressure of work in one Court, the 
cases are transferred here. Suppose 
20 cases are transferred; how will you 
deal with such a situation? It will not 
be possible to give notices to all 
parties. If an application is made 
alleging briber'y against a Judge, if 
some sort of allegation is made, then 
only the question of transfer t"o an
other judge comes. Generally notices 
are issued to parties in transfer cases, 
as pointed out by Mr. Goyal. Section 
24 speaks of cases by which a Judge 
can without application, due to admi
nistrative convenience, transfer cases, 
withdraw and allot cases to another. 
So oyou may now see that your amend
ment is not necessary. In all cases, it 
may not be necessary. 

SHRI SHRI CHAND GOYAL: Sup
posing 100 cases are transferred from 
the file of District Judge to Additional 
District Judge. In that case, notice 
1o all parties is unnecessary. The 
difficulty which oyou envisage may 
happen in one out of 1000 cases. It is 

very rare, But if we accept your sug
gestion that will cause embarrassment 
and lead to undue delay when cases 
are transferred to file of Additional 
District Judge, as I have pointed out. 

WITNESS: l' may be pardoned if f 
sa'y something. Once it is transferred, 
there will be delay. We have to come 
up with an application against the 
transfer. It takes two months to hear. 

SHRI SHRI CHAND GOYAL: That 
may be one in thousand cases. 

WITNESS: Parties have their own 
difficulties. 

CHAIRMAN: Proceed to the next 
point. 

SHRI SHRI CHAND GOYAL: You 
· lhave suggested that the inJ:-,erent 

powers sould be confined only to 
transfer of a suit or other proceed
ings. Do you mean to suggest that 
it should not apply to appeals? We 
have not been able to understand your 
meaning correctly. 

_ WITNESS: What I insist is on the 
restriction of the discretionary power· 
That is what I want. 

SHRI D. BALARAMA RAJU: The 
appeal r.tourl,s are sabre? 

WITNESS: At that rate, all courts 
are sabre. 

MR. CHAIRMAN: In CI•ause 7, do 
you want any safeguards to be added 
on? 

WITNESS: No, Sir. So far as 
clause 7 is concerned it seeks to 
amend sec~"Jn t5 of the PJ.•incipal 
Act. I do not seek any safeguards. 

SHRI D. BALARAMA. RAJU: But 
you say this is necessary. 

SI!RI SHRI CHAND GOYAL: You 
read the clause. In sub-section (2~, 
it is said 'every application und•:!r thiS 
iiection sh'all be made by moti_on ~hic_h 
shall except when the apphcatwn IS 
mad~ by the Attorney-General of 
India or the Advocate-General of a 



State, be supported by affidavit or 
affirmation'. Do you agree to this? 

WITNESS: Yes. Because, the 
Attorney-General of India or the Ad
vocate-General of 'a State can be ex
pected to be highly responsible and 
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we .... 

SHRI SHRI CHAND GOYAL: The 
other advocates are irresponsible, is 
it? 

WITNESS: It is not so; I do not 
say that I myself being an advocate. 
So far as the affidavits are concerned, 
in some cases, the Attorney-General 
and the Advocates-Gene;.•al should 
have some privileges whic·h the other 
advocates may not have. Even in the 
question of audience of courts, pre
ference is given to them. Therefore, 
in that view, I said it. 

SHRI SHRI CHAND GOYAL: The 
Advocates-General or the Attorney
Genera} apear on behalf of some de
partmental head or some other offi
cial. Why not they support g~eir 

ease with an affidavit. · 

WITNESS: Even now they are 
doing such things in writ p·~titions 

where the al:tldavit of the Secretary 
of the Department concerned is filed. 

SHRI SHRI CHAND GOYAL: Why 
should we then make ..any exception? 

SHRI D. BALARAMA RAJU: In a 
strict sense they are appearin~ on be
half of not any party, but they are 
only appearing to guide the court for 
coming to proper decision and there
fore they should not commit them
selves before hand by an •affidavit. The 
main function of the Attorney-General 
or the Advocates-General is not to 
take brief of any party, but only to 
guide the court to come to proper 
decision and therefore they should not 
be expected to give an affidavit on 
any point. Is that your point? 

WITNESS. Even in the case of the 
Attorney-Ge.neral or the Advocates
General, they do represent a p>arty, for 
the State is also considered a 
party . . . 

SHRI D. BALARAMA RAJU: Even 
so, their real 'function is to guide the 
court .... 

WITNESS: With du·~ respect, I sub
mit, Sir, it is the duty of the other 
advocates also to guide the court. But 
the only thing is this. By virtue of 
their office, they have some privileges 
which the other advocates do not 
have. 

SHRI RAJENDRANATH BARUA: 
You said that the affidavit part of it 
is exep1pted in the case of the Attor
ney-G~ner•al and the Advocate-Gene
ral of the States. Don't you agree tt at 
after all even though they appear on 
behalf of the State, our ex,r,erience in 
many cases is that their affidavits on 
behalf of Government officials · have· 
been found to be not in accord with 
the real si•ate of affairs ·and therefm·e· 
the Courts concerned had to giYe· 
some strictures. Probably, that is tJ Je 

purpose of the Government in briu~
ing in this amendment to avoid sue h 
things. Therefore, my own person ~1 
view is that exemption in this caJe
should not be there. Do you not. 
agree? 

WITNESS: I quite agree with your· 
views. So far as the affidavit is con
cerned, some stringent action against 
the deponent who gave 'false affidavit 
is called for. But as things stand now. 
the courts do not at all take an;· 
follow-up action even where it is· 
found that the false affidavit had been 
given. Courts keep quiet over the 
matier. Therefore something ought to-
be done in these cases. 

SRI RAJENDRANATH BARUA: 
Strictures are P'assed. 

WITNESS: But there is no follow
up act:on. In most cases, the affi
davits do not disclose the true facts ... 
More so it is the case in these appli
cations for attachment before judge
ment. In these applications invariably 
some averments are made and court 
should take 'action. .Otherwise, the
very sanctity of affidavits is lost. 



CHAIRMAN: A sug~stion has been 
made to us. It has been suggested that 
after the words " .... ends of justice" 
in clause 25{1), the following words 
may be added: " .... or the court con
.siders it conducive to the convenience 
<>f all the parties to the litigation or at 
least the defendant or respondent or 
b.is witnesses, if any" 

Do you think that these words 
.should be added as suggested or do 
you think it is not necessary? 

WITNESS: I think it is not neces
sary to make any additions. These 
words are not necessary. Because, the 
.expression 'ends of justice' is quite 
comprehensive and will take in cases 
where conven:ence of the parties are 
involved. Convenience of parties also 
would be covered by those words. 

CHAIRMAN: 'ends of justice' would 
be sufficient? 

WITNESS: Yes. That will cover all 
things. 

I move on to clause 13 which seeks 
·to amend section 4 7 of the Principal 
Act. In Explanation 2(b), it is pro
vided that "ali questions relating to 
the delivery of possession of such 
-property to such purchaser or his re
presentative shall be deemed to be 
questions relating to the execution, 
discharge or satisfaction of the decree 
with!n the meaning of this section." 
So far as delivery of possession of 
-property is concerned, Order 21, 
Rule 95, deals with the procedure that 
bas to be followed in the case of 
application for delivery of possession 
~f property. Therefore, I think this 
sub-clause (b) is not necesS'ary to be 
incorporated in the Section 47 by way 
o'f this amendment. Becaus this would 
be superfluous in Section 47. There is 
·Order 21 providing for the procedure 
to be adopted. 

CHAIRMAN: A suggestion has 
been rna~" b:• an Advocate of the 
Supreme Court that in this clause 13, 
(a) should be omitted completely and 

,gection 47(4) should not be added on; 
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that is his suggestion. The reason 
given is that Section 11 should not be 
extended; the principle of Res Judicata 
is applied to judicial proceedings. The 
reason is· that objections in execution 
are not fought out with the same 
solemnity as suits. This will entail 
delay and expense. Execution pro
ceedings are decided and dispoS~Cd of 
by Courts rather in a summary man
ner. Therefore section 11 should not 
be extended . 

WITNESS: I think it is better that 
this principle of Res Judicata is made 
appliC'able to execution proceedings 
also. The only safeguard that can be 
provided is that the procedure that is 
to be adopted by the Executing Court 
should be the same procedure as 
adopted in the Suits .... After they 
have fought in the executing court and 
lost, the· party can go for suit and 
prolong the matter .... 

CHAIRMAN: The suit will be bar-
red? · 

WITNESS: Maybe. Many difficul
ties may arise by making this prin
ciple of Res Judicata applicable to the 
execution proceedings. Only safe
guard that should be made is the pro
ceedings should be the same as that 
adopted in the suits in the original 
court. Then it will obviate h. In 
most matters, cases are decided on 
the bash of affidavits and no oral evi
dence is adduced; in the cl'aim appli
cations we can have this oral evidence. 
In the amendment it is proposed that 
the decisions in claim petitions are to 
be treated as decrees •and appeals are 
provided. In the same manner appeal 
should be provided on these matters so 
that it will be treated as suits. That 
is, what I submit would avoid much 
of litigation. 

CHAIRMAN: So you still main
tain the position th~t you have taken. 

WITNESS: Yes. 

Explanation 2 (b) in Clause 13 may 
be dropped because there is also 
Order 21 Rule 97 and other rules which 
provide for the enquiry into obstruc
tion and other things. So, I think this 
would be superfluous. 



CHAIRMAN: Or it may be con
sidered further safeguard so that the 
p<n;ition may be made clear. 

WITNESS: In that case Order 21 
Rule 97 and other Rules will have to 
be amended suitably as a consequence 
of this. 

CHAIRJ.\1AN: Do you 'a ~,tree with 
the raising of the amount from Rs. 50!
to Rs. 2001- in Clause 14? 

WITNESS: So far as the attach
ment of the salary of the Central Gov
ernment employees is concerned, 
whatever they get over and above 
Rs. 200!- can be attached. So, there 
is a limit. Heace, the change does not 
in any way 'affect them. 

SHRI SHRI CHAND GOYAL: But 
what about persons other than sala
ried persons? It will benefit persons 
other than salaried persons. 

WITNESS: I think we can substi
tute Rs. 200!- for Rs. 50. Rs. 50 has 
now no value. 

CHAIRMAN: The criticism against 
this is that economic conditions keep 
constantly changing and therE] .• is no 
ground of suffici•:nt reason to · •amend 
the law from time to time to keep 
pace with them. 

WITNESS: Think this amendment 
seeks to move with the times. That 
was a time when most people were 
not able to make a living. Now since 
there is some betterment of the eco
nomic conditions, Rs. 200 is all right. 

Clause 15.-I have suggested that 
the civilian employees of the Air 
Force, Army and Navy may also be 
exempted from attachment. When 
there was emergency the Government 
had issued a G.O. which sta:ed that 
the civilian personnel following the 
defence personnel are 'also exempt 
from arrest 'and their salary was also 
exempted from attachment because 
they were considered essential for the 
proper working of the Armed Forces. 
There is Submarine Headquarters at 
Yisakhapatnam. There are civili•an 
employees there and some of them 
are as vi:al as the pilot of the sub
ma-ine because they may be in the 
Stores Department. If such· a person 
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is arrested or if his salary is attached, 
a lot of inconvenience would be caused 
t::~ the Armed Forces. 

SHRI CH4UDHURI BANDHIR 
SINGH: What about Border Security 
Force and tt·~ Central Reserve Police? 

WITNESS: I think they come with
in the Army. 

SHRI RAJENDRANATH BARUA: In 
our country' there is a large number 
of people outside the ambit of Gov
ernment officials. You have made your 
suggestion in respect of the civilian 
employ\O!es of the Defence Depart
ment. Why this distinction is made? 
You encourage people to borrow 
money and they will just go on de
faulting and get the protection. Why 
should there be an attitude which is 
not in conformity with the normal 
moroal standards? Don't you feel that 
the time has come to get rid of all 
these things, except for the extremely 
essential service like Defence Depart
ment? 

WITNESS: There is a lot of indeb
tedness among the employees of the 
Central Government and the State 
Governments. They are indebted to 
such an extent that it is impossible 
for them to come out of it. By force 
of circumstances, they get into the 
hands of the money-lenders who 
actually lend half of the amount and 
obtain 9. pro-note for double the 
amount with penal interest. Once 
they get into the hands of these 
money-lenders who are ready to lend 
them money, they are put to a lot of 
harassment. 

SHRI CHAUDHURI BANDHIR 
SINGH: Therefore, you feel that this 
provision is necessary? 

WITNESS: Some protection should 
be given to the Central and State 
Governments' employees. Almost all 
of them are debtors of this nature. 
Some relief ought to be given to them. 

SHRI RATTAN LAL JAIN: How do 
you jusHfy the provision for detention 
or arrest? 
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WITNESS: I am totally against 
putting an;r person in jail in execu
tion. Even as it is, the provision re
lating t:J the order of arrest is '\ery 
str.ngent. But some discreLon is left 
in th~ Judre and very of.en the order 
depends UI on the frame of mind of 
the Judge. I am putting it more 
frankly, because Judges are not 
generally iaclined to send persons to 
jail. If the judgment-debtor makes 
some token payment-suppose the 
decree arne unt to be paid is Rs. 3001-
or Rs. 400 .md if he makes •a payment 
of Rs. 20 or 30 the Judges are gene
rally inclined to give him some time 
But th~re 'lre some Judge~~they are 
.fuw in number-who take the v:ew 
that since he has taken the amount in 
a lump sum, he has to pay it in a 
lump sum. But the economic condi
tion of -che employees is not such that 
they can ~ay the •amount in a lump 
sum. There is some difficulty in our 
Court itself at Visakhapatnam where 
we have a District Munsif. w:th 
great resped to him, I should say that 
he is very much in favour of the 
decree-holders and he does not very 
much relish the contentions put forth 
by the judgment-debtor. 

SRI SHRI CHAND GOYAL: Why 
do you wanf the bonus amount to be 
kept imumd from attachment? 

WITNEs::;: H:! gets it gratis. Gra
tuity which he gets grntis is exempt 
from altacbment. He gets bonus once 
a year at the time of Deepavali er 
during some festival occasion. It would 
be a great hardship if it is not exempt. 

SHRI RAJENDRANATH BARUA: 
The farmers' produce are completely 
sold. What do you think of it? 

WITNES!;. There is provision in 
Section 60 ~herein their agricultural 
holdings and their houses in wh:ch 
they live are exempt from attach
ment. 

SHRI RAJENDRANATH BARUA: 
The!'~ are agriculturists who are ex
tremely ponr who have no land or no 
house and we have no money for 

m3king thdr living. But we are 
making all sorts 01' provisions against 
them. 

WITNESS: For such men our r.a
tion-alised. banks only can come in 
handy. The Bank of India celebrat
ed the Republic Week and they in
vited u:;. They said 'when you have 
a steady income we are going to give 
you' .• ~ 

MR. CHAIRMAN: Please confine 
your remarks to the matters under 
discussion. 

SHRI P. C. MITRA: Just new you 
saill that Government officers r.1ay 
have to give promissory notes for 
Rs. 200 or Rs. 300 when they take a 
loan of Rs. 100. If you stop all the 
channels for realisation of loan, will 
it not be more difficult for them to 
get a loan · and there may be more 
stringent conditions put on them when 
any party gives loans to them. If you 
say th.'it the salary should not be at
tached and the bonus should not be 
attached then how will the salaried 
persons 'repay the loans tat: en JY 
them? If such conditions are put, they 
may not get any loan at all. Even i.f 
-a loan is given the conditions will be 
more stringent than you have just 
now put forward. Therefore, don't 
you think that some scope for reali
sation or loan from the salaried par
ties also should be there? 

WITNESS: Yes; I quite agree. 
But. so far as the civilians employed 
in the Navy, Army, etc. are concern
ed, they should be treated as essen
tial services and necessary protection 
given to them. 

SHRI P. C. MITRA: We accept 
that they should be treated in a dif
ferent way than other persons. 

Have you gone through sub-clause 
(ii) of Clause 15? There it is stated: 

"Provided that where the entir·~ 
portion of such salary or any part 
of such portion which is liable to 
attachment has been under attach .. 
ment whether continously or in
termittently, for a total period . o! 
twentyfour months, such portion 



shall be exempt from attachment 
until the expiry of a further period 
of twelve months and, where such 
attachment has been made in exe
cution of one and the same decree, 
shall be finally exempt from at
tachment in execution of that dec
ree." 

That means, a person getting Rs. 1000 
as salary has borrowed from two per
sons-Rs. 200 from a shop-keeper and 
Rs. 500 from another-and the person 
who lent Rs. 500 had filed a suit and 
got a decree. Is the other man who 
lent him money to wait for a further 
period of twelve months? This is an 
instance of a person getting Rs. 1000 
as salary and not poor people getting 
small salary. If the high salaried per
sons also do not want to pay their 
creditors, what is the remedy? Should 
there not be some clause so that high 
salaried officers may not get the pri
vilege of this section? 
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WITNESS: Some reasonable classi
fic1tions will have to be made. If a 
person getting a fat salary runs into 
debt, he must have some com~lling 
reasons for it. 

I suggest that the term 'salary' may , 
also be defined. It may be defined as 
'basic pay' because the allowances are 
also sometimes attached. Very often 
doubt arises whether the allowances 
that are payable to the employee are 
also exempt from attachment. There
fore, it is better to define the term 
'salary'. It may be defined as 'the 
basic pay'. That will solve a lot of 
trouble. 

The term 'lttbourer' may be defined 
as an 'unskilled person' ·or an 'un
skilled worker'. The term 'labourer' 
should include an unskilled worker 
also. 

CHAIRMAN: Let us come to Clause 
16, i.e., omission of section 80. 

WITNESS: I welcome it because 
section 80 as it stands places the Gov
ernment in a privileged position. It 
is not at all desirable that any dis
crimination should be made between 

the parties before the court of law 

and the equality of law should be 
maintained. 

CHAIRMAN: Is it not your expe
rience that at times certain thing!. 
are settled out of court by the Gov
ernment moving in the matter? 

WITNESS: With great resped I 
must say that Government never 
moves in the matter. We do not even 
get a reply. 

DR. B. N. ANTANI: In a nutshall, 
do you agree to the total repeal of 
sect~on 80? 

WITNESS: Yes. 

CHAIRMAN: You must be aware 
of certain Acts whereby the provi
sions of section 80 are modified and 
some limitations are place::l. Wou1d 
you not like that this section 80 
should remain according to those pro
visions? 

WITNESS: No; not at all. As it is, 
it is not serving any purpose at all. 
First of all, when the suit notice is 
issued to the Government, the Gov
ernment does not move in the matter. 
Even after it receives the notice, it 
takes three months to file a written 
st<\tement, 

CHAIRMAN: Notice is given to the 
Government. How is the Government 
to ·know what are the facts upon 
which a suit is being brought against 
it. It must find out facts; otherwise, 
people rush to a court and file a suit 
and the Government is put to extra 
expenses. 

WITNESS:· There is provision for 
a compensatory clause. 

Then, there is clause 17 which seeks 
to ·amend section 82. Here again I 
say that this makes a distinction bet
ween the ordinary judgment debtor 
and the Government where the Gov
ernment. is the judgment debtor. Why 
should Government have three 
months' time to pay off its debt? Why 
not the ordinary citizen be given the 
same privilege? Even in cases where· 
three· months have been given, the 



Government do not move in the mat
ter for payment of debts. When the 
order of execution goes, the Govern
ment do not move. 

CHAIRMAN: Suppose a suit 1s be
ing brought because of the action of 
Government servant. then is it not 
necessary that after decree is pas
sed Government must be informed 

and given time in order to find out 
who this man was, whether his action 
was in pursuance of Government duty 
or whether it was outside it or whe
ther he acted rightly or wrongly. Un
less this fact is determined by the 
Government, how can they act? 

WITNESS: This fact can be deter
mined during the pending period. 

·cHAIRMAN: Government is not a 
party to the suit. 

WITNESS: It is in his official cap
acity that the Government servant 
has acted. 

CHAIRMAN: A person files a suit 
against a Government servant. It is 
not known whether the Governme'l'lt 
servant has acted on behalf of the 
Government. The suit is finally decre
ed against him. Then, will it not be 
necessary for the Government to 
know whether the action of that par
ticular person was right or wrong 
and what the position was? And for 
this purpose, it is absolutely neces
sary for the Government to ,li:O into 
facts of the matter and then decide 
to pay or not to pay. 
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WITNESS: I respectfully disagree 
with you. It is very much like the 
surety made to pay in the first in!!
tance. Then, later on, he seeks reim
bursement from the party. In the 
same way, if the Government is 
made to pay, the Government can 
find out and proceed against its em
ployee. It is very much like the prin
cipal and surety, surety being made 
to pay first; then, later on the sur~ty 
seeking reimbursement from the prm-
cipal. , 

CHAIRMAN: That is another mat
ter. In the case of surety, there is 
an undertaking given ·bY him. 

WITNESS: In the same manner, 
the State has to pay what its emp
loyee has to pay. 

CHAIRMAN: The State takes no 
responsibility for the action of the 
employees. It does not take any res
ponsibility. The person may be act
ing in his individual capacity and not 
as an agent of the Government. 

WITNESS: When the decree is 
against the Government, why should 
Government not pay? 

CHAIRMAN: I am saying that the 
decree is not against the Government; 
the decree is against the officer. Gov
ernment is not made a party to the 
suit and the suit is decreed against 
the officer. Then, is it not necessary 
that the Government must have time 
to consider ·this point to know the 
facts before it is asked to pay? 

WITNESS: Once there is the decree 
the events should take their own 
course. It is not necessary that the 
Government should be given time so 
that it may find out and put in a con
test. If it is given time for three 
months, the Government will come 
with an application 'for review of the 
matter. Therefore, the Government 
can p•ay it first and then seek remedy 
against the officer concerned. 

CHAIRMAN: It is not a remedy at 
all. 

WITNESS: As it is, it certainly puts 
the Government in an advantageous 
possition. 

CHAIRMAN: If is not a question of 
advantage at all. 

WITNESS: Now, the successful 
party is prevented from putting an 
execution immediately whereas ano
ther decreeholder is in a position to 
put his execution immediately soon 
after the decree is passed. One has 
to wait for three months and the 
other is able to realise his dues im
mediately. There is this disadvant
age. 

CHAIRMAN: What is the disadvan
tage? 



WITNESS: Equality before law is 
very much minimised. 

CHAIRMAN: It does not mean that 
we should not give tan opportunity to 
the other or opposite party. 

WITNESS: The opportunity should 
be there but to keep in suspension a 
decree !or three months is not desir
able because the successful party is 
prevented from proceeding further in 
the matter. 

SHRI SHRI CHAND GOYAL: Your 
reason is that since the Government 
have defended the suit, they are al
ready aware that the decree is pas
sed. 

CHAIRMAN: The Government are 
not a p'arty to the suit. The suit was 
brought against a particular officer. 
Also, should not the (;{)vernment 
have time to go into the facts of the 
case? 

WITNESS: The issue is that the 
court has the power to add partiM 
which are necesS'ary. Once the officer 
files a writLen statement that the Gov
ernment is the party, it is added. 

CHAIRMAN: No, it is only when 
the defendant has made a statement 
that it is also responsible and not 
otherwise. 

WITNESS: Yes, he will say 'I am 
not the person liable to P':iY and the 
Government are liable to pay'. The 

' plaintiff will make him a party. 

CHAIRMAN: There are so many 
cases where the Government are not 
made a party because no sufficient 
reason is before the court to make him 
a party. After the decree is passed 
against that person, if he pleads that 
the Government will pay it, it is the 
business of the Government to find 
out the circumstances 

WITNESS: Where the court finds 
th"..lt he is not {he person to pay but 
it is the Government which has to 
pay, the suit will be dismissed. 
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CHAIRMAN: You are absolutely 
mistaken. The Court will not find 
the Government responsible for it~ 
The Court will pass a decree against 
the officer. 

WITNESS: If on the· date of the
passing of the decree no decree is 
passed against the Government, the 
Government will not be called upon 
to pay it. 

CHAIRMAN: It is only when he
says that he is not going to pay it~ 
the amount h•as to come from the 
Goverm:nent. 

WITNESS: Execution will not be 
against the (;{)vernment. 

SHRI GOYAL: Your point is if 
the decree is passed against the offi
cer in his individual capacity, then the 
liability of discharging that decree is 
on the officer and it cannot be shifted~ 

WITNESS: Yes. 

SHRI P. C. MITRA: You want 
the deletion of Section 82. 

WITNESS: Yes, I want the dele
tion of Section 82 along with Sec
tion 80. 

SHRI MITRA: There may be cer
tain ottflcers who may h'ave acted 
highhandedly against the people and 
the Government will not know about 
it and a case would have been filed 
against them. But those officers will 
file the case upto the Supreme Court 
oat public cost. According to the new 
amendment, a subordinate officer 
need not report to the higher autho
rities about the filing of cases upto 
the Supreme Court at public cost.· 
Do you think that the officer will 
commit less highhandedness after th~ 
incorporation of this amendment? 

WITNESS: I do not think so. In 
the first instance I am not in favour 
of the amendment because it makes a 
distinction between two litigants in a 
court of law. Very often it is found 
that in the execution proceedings 
when the decree .. holder obtains an 
order for !he delivery of property, he 



has to refer to Order XXI and make 
an application. Then when he goes to 
take delivery of the prop~rty, he may 
be faced with some obstruction 
by either a judgment-debtor or 
a third party. Then he has to 
approach the · court to issue an exe
cu~ion order complaining o.f the obs
truction. Then the m'atter is heard. 
After giving notice to the obstructor 
some orders are passd. In some cases 
the courts are granting aid of the 
police also 'ior effecting delivery. So I 
suggest that where the court is grant
ing the aid of the police to the decree
holder for obtaining the delivery of 
the property, the notice of the appli
cation for the grant of the police aid 
s~ould also go to the person against 
whom the matter is raised. Recently, 
the Calcutta High Court has held that 
the notice of the application filed by 
the decree-hoBer for police aid, 
should also go to the respondent. 

SHRI BARUA: Why it is necessary? 

WITNESS: Psychologically when 
the Police go along with the decree
holder the parties concerned are very 
much afraid to put forth their case 
even and the property delivered. So, 
it is better that he is heard. 

SHRI BARUA: Now people know 
what is what . • . 

WITNESS: Grant of police aid is 
a very drastic step. Th12re is the 
officer of the court to deliver it. My 
point is that even if the obstruction is 
by the judgment-debtor, he has to be 
heard. We must know why he has 
obstructed and what is his say in the 
matter. 

CHAIRMAN: With regard to clause 
23, you have stated that in view of 
sub-section (1) whicn Iays down the 
cases in which lhe power of revision 
is to be exercised the proviso and the 
explanation Cio not seem to be neces
sary. 

WITNESS: Yes. 

CHAIRMAN: Do you think that the 
proviso restricts .the power of the High 
Court or enlarges its powers? 

WITNESS: They do not in any way 
abridge or enlarge its powers because 
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the conditions under which the power 
of revision is to be exercised are quite 
exhaustive so far as (a), (b) and (c) 
are concerned. 

CHAIRMAN: General powers are 
stated in (a), (b) and (c) but now 
a limitation is placed that these powers 
will be exercised only if conditions in 
(a) and (b) of the Order are fulfilled. 
Therefore, they restrict the power of 
the High Court. 

WITNESS: Restriction is already 
there. 

CHAIRMAN: In sub-clause (a) it 
is stated-

'the order, if it had been made 
in favour of the party applying for 
revision, would have finally dispos
ed of the suit or other proceeding .. ' 

That is a limitation. 

WITNESS: Yes: The expression 
'finally disposed of' could be a matter 
of controversy. 

In sub-clause (b) it is stated

'the order if allowed to stand, 
would cause' irreparable injury to 
the party against whom it was made' 

The expression 'irreparable injury' 
may be interpreted differently by 
different persons. One person may 
say that it is an irreparable injury 
and another person may say that it 
is not an irreparable injury. 

CHAIRMAN: 
court to decide it. 

It will be for the 

WITNESS: One judge may think 
that it is an irreparable injury and 
another judge may think that it is 
not an irreparable injury. So, I feel 
that (a), (b) and (c) are quite suffi
cient to cover all cases. 

SHRI RAJENDRANATH BARUA: 
The word 'irreparable injury' has been 
widely interpreted. There are every 
so many decisions on that. Why bother 
now? 

WITNESS: Take •application for 
iitay. One can ~ay thai if stay is 



granted, it may cause irreparable 
InJUry, You can put any interpreta
tion on that. These are practicafditri.
culties. 

CHAIRMAN: The expressing "-any 
case which has .been decided" includes 
any order mQde in course o'f a suit 
or other proceeding, including an 
order deciding an issue. Previously 
there was difference of opinion bet
ween various High Courts. Now that 
had been set right by our explana
tion on Page 9 of the Bill. 

WITNESS: We follow certain pro
cedure in Andhra Pradesh. Issues are 
settled by Court. We obtain certified 
copies. If we find that a particular 
issue is not necessary, then we make 
an application to the court in the first 
Instance. If it comes again, we prefer 
a revision. No appeal is provided fo · 
The words "any case which has been 
decided" includes issues also. 

CHAIRMAN: It includes any order 
made in the course of a suit. •.·' 

WITNESS: Issues of law come 
before issues of fact. There is t:he 
issue cA Court Fees, issue of jurisdic
tion. lt is decided as prelimin~ry 
issue. U it is to be issue framed 
under Order 14, it is all right. If it 
is preliminary issue, there is appeal. 

SHRI SHRI CHAND GOYAL: Your 
suggestion is we retain sub-para I and 
delete the proviso along with explana
tion and nlso sub-clauses 3 and 4. Ul
timately it comes to this. We retain 
the old section 115, 

WITNESS: Yes. Sec. 115 is serving 
its purpose. 

SHRI SHRI CHAND GOYAL· You 
have stHdiecl the law wen--add you 
ha\'e given us useful suggestions. 
Kindly tdl us how far this piece of 
lt.~gislation has achieved its objective 
VIZ. to minimise delays and to reduce 
costs. How far has this measure suc
ceeded in thc..t? 

WITNESS: If the procedure that is 
prescribed under the Act is followed 
456 RS-24. 
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by all the advocates, much of the 
present time taken could be minimis
ed. It is a well-drafted Code. It· pro
vides for various procedures. Once the 
statement is filed, issues are framed. U 
issues are framed, tliere is provision 
for filing of documents. Once docu
ment is filed, if the advocates are vi
gilant, they can ask the other party 
which are the documents to be proved. 

CHAIRMAN: In other words, you 
say that if the present Civil Procedure 
Code is followed with care, there will 
be no delay, ~cept some minor 
changes, major changes are not neces-
sary in. your view. 

WITNESS; Yes. There is one more 
point I want to say. In Clause 39, it 
is said as follows:-

"1 (1) On or before such date as 
the Court may appoint and not later 
than t;en days after the date OJl 

which the issues are settled, the 
parties shall p_resent in ·Court a list 
of witnesses whom the'y .propose to 
call either to give evidence or t6 
produce documents." · 

Filing of document, filing of interrO• 
gatories are there. The 10 days' time 
limit is nc.t nt all ailougli, Some more 
time· should be allowed. 

CHAIRMAN: All right. We note it. 
Thank you so much for having come 
here and for having given us the 
benefit of your advice. 

(The witness then withdrew) 

(At this stage the witness, Shri R. 
Ramasubramaniam, was caled in.) 

CHAIRMAN: Thiru Ramasubra
maniam, Law Secretary, Government 
of Tamil Nadu has come before you 
gentlemen to give evidence. He has 
sent his comments earlier, We request 
you to let us know on what points you 
\vould like to elaborate. 

WITNESS: I am a JudiCial Officer, 
having ~een District Munsif for aboui 



l decade, Subordinate Judge for six 
ye&rs and District Magistrate for some 
time. I have been a Judicial Member 
of the Sales Tax Appellate Tribunal 
.nnd afte::- becoming District Judge, I 
have becon-.e Law Secretary to Go
vernment of Tamil Nadu. 
o • I I 

: ,At the outset I want to' sa'y that the 
views th;:.t I am giving are my own 
views. They are: not the views of State 
Government. 

· 'I may refer to Clause 7. It is mo
dification of Sec. 25. It relates to 
transfer of cases pending before High 
Court. Previously the transfer was 
done by State Government. The pre
sent propGsed clause makes a sense 
of omission in two says. It takes away 
the power ot State Government and 
vests it in Supreme Court. I do not 
k,now the reasons which' prompted 
you: to make this change, I want to 
tell all of you that we are not under a 
Unitary type of Government now but 
under a Federal Type of Government. 
The proposed clauses provide for 
transfer totally ignoring the remarks 
c.r opm1on of State Government, 
whereas under Sec. 25, the power is 
given to ·the very State Government 
to make a transfer. Even calling for 
remarks or opinion of the State Go
vernment is not provided for in the 
proposed Clause. 

; CHAinMAN: This particular thing 
covering transfer of a case from one 
State to another is considered more of a 
judicial &rt than an administrative act. 
If it is an administrative act, if it is 
to be dcr.e on administrative grounds, 
the StatP. comes in. Since it is a judi
da] act, we thought it better to leave 
it to the Supreme Court, the highest 
authority in the land so far as judi
ciar'y is concerned. 

WITNES: At least for "consulting" 
the State Go\'ernment, provision could 
have be~n there. I use the word "con
sulting" ~ftcr much care. 

CHAIRMAN: There has not been 
much objection to that. What you sa'Y 
will lead to delay, Suppose a transfer 
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application is moved in a High Court. 
Notice should be issued to State Go
vernment. If the State Government 
were to come before the Court with 
some pie~, it has to be heard. AU these 
mean delay, To avoid such delays, 
power has been given t~ Supreme 
Court. 

SHRl SHRI CHAND GOYOL: It 
may be a dispute between party and 
party; the St<tte Government does not 
c::1~ne in. In such cases, it may so 
happen, the State Government has no 
remarks to oiler. 

WITNESS: If it is feared that refer
ence to State Governmet will take 
time, a time-limit could be fixed and 
that would solve the problem. 

CHAIRMAN: You see. When notice 
is given to the Supreme Court, they 
will h'lve to call for remarks of the 
State Government and that will take 
time, say at least one month. 

WITNESS: We have delays in res
pect of civil cases. As District Mun
siffs, we are expected to dispose off a 
certain number of cases within a year 
in respect of the original s:de. If such 
suits a1 e transferred from one place 
to another c.nd for consultation of the 
State Government, if it takes one more 
month, it will satisfy the requirements 
of our Federal set-up of our Govern
ment. I do not think giving one month 
will create any great difficulty. Fur
ther, .... 

CHAIRMAN: It does not mean by
pa~sing the State Government in any 
manner. 

WITJ:\-ESS: Section 25 gives power 
to the State Government and now that 
very power is attempted to be taken 
away that too behind the back of the 
S~:1te Government. Further, Civil Pro
cedure Code is a concurrent subject 
and the State Government has every 
IJOWer, subject to sending the Bill to 
th~ President for his consideration. It 
is not a subject exlusively left to the 
Central Government, in the present 
sc:t-up of <JUr Government. Our Go
verr.mf Jt, the State Government, have 



st:t up a f,pecial Commission to enquire 
into the relations between Centre and 
State, headf'd by the eminent jurist, 
Dr. P. V. Raja Mannar. When such is 
the situation, to say that the Govern
ment of the State will not be consult
ed in respect of these transfers is not 
quite proper and it is only in that 
aspect. I am putting that point em
phatically before this Select Commit
ttee. 

SHRI CHAUDHURI RANDHIR 
SINGH. One question, Sir. 

CHAinMAN: Put the questions later. 
I draw tne attention of the witness 
to the notes on clause 7, page 59 
wherein it is stated there what is the 
idea behind this amendment and why 
this new change is being made. It is 
said: Section 25 of the Code empowers 
the State Government to transfer suits. 
etc. in <~crt~in circumstances from the 
High Court exercising jurisdiction in 
the Slate to another High Court. This 
se.:-tion is very narrow in scope 'a~ it 
provides only for transfer of suit, 
•appeal or other proceeding pending in 
a High Court presided over by a single 
judge. Besides the State Government 
does not seem to be an appropriate 
agency for exercising the power of 
transfer. New section 25 seeks to trans
fer to the Supreme Court the existing 
powers ves:ed with the State Govern
ment and to confer on the Supreme 
Court some wide powers of transfer as 
it has in criminal cases under Section 
527 of the Code of Criminal Procedure. 
"Two lines below, it is said:" It is also 
thoug!Jt unnecessary to vest in the At
torney-GeneraT of lhe Advocate-Gen
eral a general power of moving for 
trans:er cf any proceedings". There
fore, you will see that it is not the 
iaea of the framers of this Bill to by
pa:;s any of the State Governments in 
any m:mr.er, but it is considered that 
powers which would be vested fn the 
Supreme Court will be more in conso
nance wi1 h justicp and they will look 
into all aspects, administrative as well 
as otherwise, 
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WITNESS: If I remember aright, the 
Criminal Proedure Code was amended 
somewhere in 1955 ..•. 

CHAIRMAN: Yes. 

WITNESS: Up to 1967, the history of 
India will show that it was under the 
rule of c.ne party both in the States 
anf.l i.n the Centre. But after the 1967 
General Elections, we have got a 
different complexion, different- parties 
ruling in differenfStates andadiffer
ent party in the Centre. If a Cfifferent 
Government happened . to be in power 
in different States and the Centre, the 
position in 1955 would nave been 
different and some States might have 
objected to the amendment of the 
Criminal Procedure Code. Therefore, 
the poli1ical complexion in 1955 was 
quite . different. What was stated 
by ~me man was simply followed by 
others and otner States. But now every 
State Government feels that it should 
have more powers. 

SHRI CHAUDHURI RANDHIR 
SINGH: It is not a question; I want to 
say something If you see it closely, 
there is no usurping of any powers of 
the State here and it will not injure 
you. Just as a District Judge or a 
Sessions Judge has the right to trans
fer cases from one court to another, 
and just as High Court has powers 
to transfer cases from one Sessions 
Jucfge to another, similarly this is done 
What is the harm in Supreme Court 
having the powers of transfering cases 
from cne High Court to another. 
Where has this politics come in the 
matter? 

This is in consonance with the 
Civil Procedure we are following and 
therefore there is no political angle 
to this problem. Would 'You kindly 
dilate upon ihe views that I am 
proposing? 

CHAIRMAN: I may inform you that 
this Bm wa!' introduced in the Le
gislatt:re Jong befort' the 'complexion' 
changed. 



ONE MEMBER: Therefore it is he is 
raising this pertinent question. 

CHAIRMAN: There is no· intention 
of the central Government ignoring 
the State Governments in this. 

SHRI RAJENDRANATH BARUA: 
He is (•oncerned about tne · powers 
vested in the State Government. 

, _WITNESS: Exactly. 
CHAIRMAN: You can proceed. 

WITNESS: Secondly • • • 

CHAIRMAN: We are only trying to 
l'emove the misapprehension in )'our 
mind. we are assuring you that the 
Contral Government is not taking any 
action like that and they are not over
looking the interests of the States. It 
is onl:y doing this because of the in
terests of the litigants as well as Sup
reme Court being the highest authority 
to decide on these matters of judicial 
nature. You can proceed. 

WITNESS: The second thing is about 
transfer of case from a subordinate 
court to another State. The clau9e pro. 
vides for two things one is it deprives 
the State Government of its powers 
and vests lt in ibe Supreme Cuw·t 
and the second is ~Whereas Section 25 
related to High Court, in the proposed 
amendment transfer :from one subordi
nale court, to another court from one 
State· to another State is ought to be 
provided for. Section 25 relates only 
to cases pending in the High Court. In 
the proposed amendment, not only 
cases pending in High Courts, but also 
olher civil courts and therefore it in
eludes the court of a district judge, 
a subordinate judge, a district mun
siff 'and even a village court. 

CHAIRMAN: Yes, it will. 

WITNESS: Can't you be satisfied 
with transferring such cases from one 
district tl• another district within the 
State? Why should we provide for 
transfer outside the State? 

SHRI CHAUDHARI RANDHIR 
SINGH: Supposing there is a peti-
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tioner who thinks that the Chief Mi
nister of Haryana, Bansilal or Gurnam 
Singh the Chief Minister of Punjab, is 
afiainst his case and therefore will 
not be interested in its transfer and 
therefore think~ that the Supreme 
Court can do justice, what is the harm 
in giving tb3 powers to the Supreme 
Court. If the powers are with the 
State Goverment, ~ustice ma:v be 
dcnit'd ~o the private party. I am not 
talking about the Tanu1 Nadu Govern
ment, I am refering to my own State. 
Supposing such a situation arises? 

WITNESS: Why should one pre
sume that the State Government will 
not rcncror justice? 

SHRI CHAUDHARI RANDHIR 
SINGH: I just want your reply to 
my proposition. ~ 

WITNESS: So 'far as we have 
elected representatives 

SHRI CHAUDHARI RANDHIR 
SINGH: Suppose, I am a petitioner 
against the Chief Minister of Haryana 
or Punj•ab, they will not naturally 
agree to the transfer of the case to 
some other High Court. I suppose 
the Supreme Court can in such a con
text be given the power to transfer 
such a case. What is the harm? 

WITNESS: The whole thing 
smacks of suspicion in the integrity 
the subordinate judiciary, . the 
High Court Judges and the State Gov
ernment. If a transfer is necessary, if 
a transfer is thought necessary from 
Madurai District Court, supposing 
you have no confidence in the Madu
rai District Jud~. well, why not 
transfer it to Coimbatore or some 
other place within the State? 

SHRI RATAN LAL JAIN: Your 
point is this. Formerly, only cases 
of High Court can be transferred. But 
now any case at any stage o.f 'any 
State can be transferred to any Olher 
state .... 

WITNESS: Including the village 
court. 



SHRI RATAN LAL JAIN: And 
therefore a solvent party, a rich man 
can move the Supreme Court and drag 
a poor party to any place. 

WITNESS: Yes, if a big man is in
volved, he can play terriffic havoc. 

ONE MEMBER: Thereby, the cost 
is also increased. 

WITNESS: Therefore it is I saY ihat 
the proposed amendment is unfair to 
the State Governments. As was said 
by the Member, it will indirectly in
crease the cost also. I therefore mak•~ 
an emphatic protest •against the pro
posal. You may record it. 

I now go to the next point. Clau·, 
J 5 proposes to amend Section 60 of the 
principal Act. My only simple objec
~I would not even say it is an 
objection-remark is that it seeks to 
deprive the decree-holder of his re
medy to proceed against the debtor 
by attachment of salary. It restricts 
h m to 24 months only. This is a Pro
~dure Code, it is not a substantive 
l'aw. To deprive the decree-hold~,: of 
a particular remedy-of course there 
are other remedies also-and restrict 
it to a particular period is not proper. 
I am afraid it may not also be with
in the scope of the Procedure Code, 
for his substantive right is affected.' 
It is for you to consider this aspect, 
whether it is competent to enact that 
within the Procedure Code. This pro
vision •am~cts the substantive law. It 
has got to oe done under the general 
law. 

I am also against the omission of 
the salutary provision which is work
ing satis!actorily for several years. 
That is, I am against the omission of 
Section 80. 

Now in our High Court there are 
about 6,000 Writs. The Deputy Sec
ret'ary in char~ of Courts dealing 
with them is here by my side. We are 
living in a welfare State where the 
Government want to tak~ progressive 
and development procedures and 
schemes for increasing the amenities 
to the general public. If scope is given 
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to a disgruntled person to stop a par
ticular progressive scheme by misre
pn~sentation or suppression of facts 
and getting an injunction, it will 
stop the p•articular scheme for several 
months. That is why an opportunity 
is given io him to send a notice to 
the Government. Then, it is left to 
the Government t 0 think over it and 
accept it or not. Unlike an individual 
the Government cannot at a particular 
level take a decision immedi'ately. If 
a notice is given by a to B, B, being 
an ind:vidual, immediately comes to •a 
conclusion. But if notice is sent to 
the State Government, it goes to the 
Secretary in the Industries Depart
ment. 'and he sends it to the Director 
of Industries who in turn sends it to 
the Assistant Director of Industries. It 
will take time. After all these stages 
the Government comes to a conclu~ 

sion and n"aturally it takes time. Gov_ 
ernment is an institution.. It is better 
to retain the Section so that we have 
frivolous claims made by persons at 
randam immediately and injunctions 
got. 

SHRI RAJENDRANATH BARUA: 
So, you say that the Government will 
be fl.looded with injunctions and no 
progress will be made if this Section 
is taken out. 

WITNESS: Partly right. 

SHRI P. C. MITRA: Suppose it 
concerns a demolition of a house 
which, it is st'ated, is dangerous to the 
public .... 

WITNESS: In those occasions I 
have the privilege of giving injunc
tion. They arise only once in a thou
sand or ten thousand cases. 

SHRI P. C. MITRA: You are in 
favour o'f amendment of Section 80. 

WITNESS: I want the retention of 
Section 80. Ample power is given to 
the Court in cases of emergencies like 
which you have stated. Even with
out notice I have given injunctions. 

SHRI RAJENDRANATH BARUA: 
If Section 80 is taken out of the Code, 



then the progressive schemes like 
building construction road making and 
acquishion of rands for such purposes 
will come to a standstill. In that view 
you say that Section 80 should be re
tained. 

WITNESS: We have got more than 
600 acquisition applications. 

SHRI P. C. MITRA: You want 
some modification to be made fut· 
dealing with emergencies. 

WITNESS: · If special circumstan
ces are mentioned. But 1.he point is 
"'!ither omission or retention with which 
we are concerned. If certain •amend
ments are brought, then it is open to 
me to say whether those amendmen.ts 
may stand or may not stand. I am 
againsL total omission. We are at that 
point. 

SHRI SHRI CHAND GOYAL: If 
Section 80 is mostly utilised by the 
litigants who have their personal grie
vances, I h•ave not yet understood how 
it is going to prove an obstruction in 
the way of development activities be
cause nobody brings a suit to obstruct 
a particular activity of the Govern
ment. Somebody may claim his salary 
or his other right. It is very seldom 
that the Governmeilt's particular de
velopment scheme is challenged ir 
law courts. I am not •able to appre
ciate h<rnr it is going 10 obstruct or 
prove a hurdle in the way of develop
ment activities of the Governmt;nt. 

WITNESS: If notice is not given, 
he can straightaway go and file a suit 
and get a stay order. If notic~ is 
given, the Government have time and 
they will take necessary steps. What 
I s•ay is, there may not be an equality 
beiween the Government and the indi
vidual at the present stage o'f wel
fare State, as there is scope for mis
using the same. 

SHRI SHRI CHAND GOYAL: Our 
experience is, that in not even one 
out of 1000 cases the Government res
ponds or takes any advantage of this 
Section. 
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WITNESS: I regret to say I bold 
the opposite view. Let us beg to 
differ. 

CHAIR1'4AN: I was asking you 
about your experience. On receiv
ing notice does the Government act 
•and eith•zr compromise or make the 
thing clear to the opposite party that 
no money is due or no remedy is neces. 
sary? Or is it ignored generally by 
the Government? The experience of 
the various persons has been that the 
Government does not respond to the 
notice and two months' time is wast
ed without any good results following. 
It is true that some of the witnesses 
before us have stated that at times 
matters are compromised and there
fore, the Section should not be omit
ted. But what is your experience_? .,..-

~ ~L. 

WITNESS': A gener'al statement 
cannot be made to the effect that the 
Governmznt does not concede real 
claims. In certain cases the State 
has conceded and instructed the Gov
ernment Pleader to accept it. 

CHAIRMAN: That is exactly what 
I wanted to know. So, cases are com
promised by the Government. 

WITNESS: Certainly we have ins
tructed to compromise in cert'ain cases 
and I have also instructed the Gov
ernment Pleader like that as Law Sec
retary to the Government. 

CHAIRMAN: Will you kindly see 
page 22, para 52 of the 27th Report 
of the Law Commission on this sub
ject? Please mark the words "Exp:
rience has also shown that the provi
sion of this Section has worked great 
hardship, P'articularly in suits relating 
to injunctions. For these reasons we 
have recommended omission of this 
Section." 

WITN~SS: As I have just now 
discussed with the Hon. Member, in 
a few cases of injunctions there may 
be injustice and I have also told him 
what I have done. My point is, it 
does not warrant the omission of the 
entire provision which will deal with 



all kinds of litigation against the Gov
ernment. Further, to compare with 
Anglo-Saxon country may not be all 
right. There, the Parliament is sup
reme. Whatever laws that are pas
sed by Parliament in England cannot 
be questioned by any Court saying 
that it is ultra vires. But that is not 
so in our country. The law-making 
power of a State or Centre must be 
within the scope of their respective 
jurisdictions. questions of ultra vires 
nature of a particular rule or a parti
cular Act will come up before any 
court. So, I am not able to agree with 
the comparison with England. I cer
tainly agree that there may be a few 
cases of injunctions like that, but they 
will be very little, not even 5 per cent. 
On th•at ground to say that the entire 
~on should be omitted, I do not 
agree with it. That is my humble 
suggestion. 

MR. CHAIRMAN: May I also draw 
your attention that we have circulated 
this Bill to the Madras High Court 
and their comments have also been 
received. But they have not oppdsed 
the deletion of Section 80 in their 
comments. 

WITNESS: I am not responsible for 
their views. I have initially stated 
that wh•at I say here is not the view 
of the State Government. The State 
Government permitted me, Ramasu
bramaniam, to give evidence before 
you. I am giving my own views on 
this matter. · 

CHAIRMAN: We gave ample op
portunity to all persons to come for
ward with their suggestions. 

WITNESS: I do not make any pro
test against that. 

SHRI P. C. MITRA: The High 
Court did not oppose the giving of the 
power to transfer eases to the Sup
reme Court. 

WITNESS: I am under the control 
of the High Court. The High Court 
has lent my services to the State 
Government 'for a few years. I am 
not expected to say anything about 
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the views of the High Court. That 
is why, I do not say anything about 
it. 

DR. B. N. ANTANI: Would ' you 
agree with me when I say that it iii 
very often said that this provision of 

_section 80 is exploited by Govern
ment? 

WITNESS: I emphatiC'ally deny it. 
I was an Advocate from 1942 to 1950 
and a judicial officer for ten years. 

DR. B. N. ANTANI: You are aware 
of the Foreigners Act, as it not l:ap
penned on border areas that in regard 
to cithenship, steps have been taken 
to take cert•ain persons out of India 
and thus this section 80 is exploited? 

.WITNESS: I do not propose to 
deny that .. 

DR. B. N. ANTANI: There may 
be few cases of this type, for which 
modifications may be required. 

WITNESS: we are here on the total 
deletion of section 80. 

SHRI SHRI CHAND GOYAL: Ex
perience shows that on account of no
tices being defective many suits have 
ibeen lost. On the ground that the 
affidavits are defective suits ]iave been 
lost. That works a hardship on the 
citizens. 

WITNESS: If the litigant chooses to 
engage a lawyer who coufd not send 
proper nctices, he has to pay for it. 
It is his duty to choose a better law
yer. If he does not choose an able 
lawyer no wonder he loses his case. 
We have hundreds of very .good 
lawyers. 

CHAIRMAN: A suggestion has been 
made to us that if section 80 is to be 
retained, then a provision which is 
found in the Municipal laws of various 
States ::.hould be added. 

WITNESS: I beg to state that I am 
not prepared for the supplementary 
question, bEcause I did not think over 
about this particular point. I was asked 
to offer my views about the deletion 
or not of section 80, 



CHAIRMAN: Since you are in 
favour of the retention of section 80 
and if sectlcn 80 is allowed to remain 
will it not be alright if a proviso a~ 
in the :Municipal laws of various 
States is included in it? 

WITNESS: In cases of certain in
junction;; damages can be granted. I 
am not able to reply offhand. 

Then, with regard to clause 30 this 
provides for givig plaint copies 'after 
the admission of plaint. Hitherto the 
procedure is, plaint copies shouid be 
received at the time of the registering 
of a suit and given a particular number 
As a judicial officer, we are expected 
to dispose of a particular original suit 
within a particular time limit. Some 
times if the plaint is defective, we re
turn it askmg the party to rectify the 
mistake and resubmit it. After it is 
returned rectifying the mistake, if any, 
it is registered. After everything is 
ready, it is registered and given a num_ 
ber. Once it is registered and given a 
number, it cannot be tampered with. 
Then, the time runs from the date 
when the plaint is registered and the 
judicial officer is bound to dispose it 
ofi within a specified period. I am on 
the proce<'iural ma.tter. 

CHAIRMAN': Kindly see page 65 of 
the Bill. Under Clause 30(0rder V)
Sub-clause (a), you will see the 
following: 

"Accepting the suggestion con
tained in the 14th Report cvol. 1 p. 
3.02, page 11), it is proposed to add 
a proviso to sub-rule (1) of rule 1 
to the effect that in appropriate 
cases the Court may direct the filing 
of writt~n statement on the date of 
appearance and issue a suitable sum
mons fer th£ purpose. In respect of 
failure to comply with such direc
tion, it was felt that the provi
sions contained in Order VIII, rule 
10 would be sufficient." 

WITNESS: GenerallY in original 
suits we give two weeks time and in 
small causes one weeks time. U fur
ther time is required, we ask the party 
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to file a E~parate application stating 
the reasons. If written statement is 
not filed within two weeks, we ask the 
party to file the written statement on 
the date cf his appearance and that 
may work h:.rdship on the defendant. 
Of course, ri\'ing two weeks' time may 
no_t much afl'ect the duration of the 
SUit. 

CHAIRJ\lt\N: I was· refering to 
Clause 30. 

WIT!H.SS; I am sorry. I mistook it 
for Cl<tuse 32. 

. With regard to Clause 32, register
mg of SUlt ;.:; done onl'y in chambers 
and It dces not come to the open 
Court. A!ter the plaint is found cor
rect, we issue notice. Only after the 
plaintiff prEsenting all the copie...- ; .. 
should be numbered. Once a num,ber 
~s giv<:!n; there is no question of giv
mg trme. Even .before numbering the 
suit plaint copies must be obtained 
Time runs only from the date of num~ 
bering. We say "Suit No ..... Filed. 
Issue Notice to the Defendent for 
10.2 .... " Before that date everythin" 
is to be ready. Along with the sum~ 
mons plaint copy will go. 

I am now coming to Clause 33. As it 
now stands, when a defendant makes 
a counterclaim, we give time to the 
plaintiff and ask him "What do you 
say f:>r the counter-claim?" He files 
a reply ~tatement. When we say 'ae
fendant' we may not be able to sa'y 
which defendant-defendant of the 
original suit of the defendant in res
pect of the CO<unter-claim. To avoid 
that confusionmy suggestion is there. 

CHAIRlVIAN: We will examine that. 
WITNESS: With regard to clause 35, 

the presiding officer must read the 
plaint 'uefore he puts questions. An
other point is, supposing the defendant 
says that for a claim of Rs. 200 he has 
paid Rs. 150 and the balance is Rs. 50 
that should be recorded. Next time, 
he may engage another lawyer and 
he may raise another plea also. That 
is debarred now. Recording the state
ment of the defendant is necessary. 



CHAIR!\Lo\N: What is your opinion 
about pre-trial? Before the actual trial 
takes place, the Court brings the 
parties together and discuss the 
111atter. 

WITNESS: I will decide unofficially. 
F'or instan~e. in maintenance cases, we 
ask the parties "why don't you take 
your w:te?" Bring somebody from 
the village who can act as panchayat
dars". There are certain cases in which 
compromise may be reached. We gen
erally do it in maintenance cases. 

In partition cases, there may be 
claims and counter-claims. We do not 
enter that. In such select cases, there 
is po.>sibility for compromise. We may 
have a dlecu!"sion in the chambers and 
in the presence of Iaw:yers we ask 
~- I have succeeded like that in 
partiti0n suit~ and maintenance cases 
in effecting a compromise. 

CHAIRMAN: It is said that in fo
reign countries such a beneficial step 
has been taken to help the parties,. to 
come to a compromise or a settlement. 
But the Law Commission did not 
accept it. 

WITNESS: Now I come to clause 39. 
It is a salutary provision. The provi
s:on regarding the filing of a list of 
witnesses is a salutary one. A copy 
of it should be furnished to the oppo
site party. A3 regards non-appearance 
a nne is ~ought to be imposed and I 
am unable to find such a provision 
anywhere in the Civil Procedure Code 
an<.I it ma"y amount to a 'conviction'. 
In a civil court you can award a 
penal cost or compensatory cost. Some
times in respect of the service of 
s-ctmmons, there may 'be a false endor
sement that a witness is not available 
and it may lead the court to believe 
that it is Sll and they ma:Y fine him. 
If the word 'fine' is removed, I have 
no objection to the provision. 

SHRI CHAUDHURI RANDillR 
SIXGH: We are not putting him 
behind prison bars. 

WITNESS: Even if it is fine, it is 
a conviction. 
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CHAIRMAN: Your point is that in 
civil matters, these things should 
not be restorted to. 

WITNESS: When a person is fined 
there is stigma attached to it. There 
are provisions in other Acts, accord
ing to whJch if a person is fined Rs. 
50 he is debarred from contesting an 
election. 

Then I r.om(' to clause 44. There is 
a proviso which says that upset price 
may not be fixed. If there is such a 
provi!)o, it may lead to the possibility 
of the propex ty being taken away for 
a lower value. Generally the court 
will fi~ Rs. 1000 and the bid will 
start. As a District Munsif I know tha't. 
many properties were. takeri away for 
a lower pice. 

CHAIRMAN: But the court has 
power not to recognise the sale of 
properties where the price is found to 
be lower. 

WITNESS: But it is better that the 
upset price is also taken into account. 

. CHAIRMAN: Then with regard to 
clause 23 of the Bill (and Section 115 
of the Act) do you think that it increas
es the powers of the High Court or 
restricts its powers? ATso whether il 
is desirably to have the provis.:, 
namely-

'Provided ·that the High Court 
shall not, undCi" this sub-section, 
va1y · or reversP any order made ill 
the course <'f a suit or other pro
ceeding mcluding an order decidinJ 
an issue, except where--

{a) the order, if it had been 
made in favour of the party ap
plying for revision, ·would have 
finalJy th!lpo~ed of the suit or 
other proceeding, or 

(b) the order, if all<>wed to 
stand, would cause irreparable 
injury to the party against whom 
it was made.' 

WITNESS: The proviso in a wa'y 
restricts the powers of the High 
Court. ' 
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CHAIRMAN: There is another view 
which holds that it enlarges the pro
wers because the sub-clause (b) says-

'the order, if allowed to stand, 
would cause irreparable injury to 
the party against whom it was made'. 
WITNESS: I do not think that it is 

an enlargement of the powers. 

CHAIRMAN: This change is being 
brought about to restrict the litigants 
from. rushing to the High Court in res
pect of a trivial matter. As you must be 
aware heavy arrears are pending in 

.. the High Court. 

WITNESS: I am of the view that 
· there should be reasonable restriction. 

CHAIRMAN: Do you think that we 
should allo·N the present position to 
continue? 

WITNESS: From the practical point 
of view thEse aspects are considered 
before the Iligh Court passes any 
order on that. Is there any case in 
justificati·on tor the insertion of such 
a proviso in this Bill? 

CHAIR!\1:AN: On Page 63 you may 
. find that power of revision is limited. 

WITNESS: High Court is now call
:>d. upon to deal very often with in
ferlocutary applications. 

SHRI r. C. MITRA: Revision peti
tions are r:10stly rejected by Courts, 
after they are kept pending for years. 

· lf restriction i:;; put, number of revi
sion petitions may be reduced. 

WITNESS: Only appropriate cases 
l''ill come U;,J before High Court, then. 

CHAIRMAN: Kindl'y refer to Para 
54, Pages 23-24 of the 27th Rep·ort of 
Law Commission. 

WITNESS: I agree with its findings. 
When I was a Subordinate Judge in 
Tirunelveli, there were two suits in 
1960, viz, O.S. 19 of 1950, O.S. 25 of 
1925. Both the parties had their own 
eminent lawyers. There were civil 
revision petitions Of more than 50 and 
most of them were dismissed by High 

Court. I asked my Bench Clerk as 
to the number of C.R.Ps. He said that 
there were rrore than 50. They were 
dismissed on frivolous grounds. The 
point was whet:!:ler a particular woman 
claimit~g a share was a concubine or 
wife. That wae the issue. But there 
were so many civil revision petitions. 
On that account, the hearing of the 
suit was sta'yed. The issue to be 
decided w&s whether she was wife or 
concubine. 

CHAIRMAN: That is a vital issue. 

CHAUDHURI RANDHIR SINGH: 
There is t~1e fundamental right of the 
citizen to havP the all the remedies 
open to h!m. Or you might increase 
the number of High Court Judges so 
that the intere~t of the citizen": .~ay 
be best served. After years and 
years, the matter comes up before the 
High Coul·t ~nd the matter is decided 
by the High Court. The citizen should 
have all remedies open to him. Sec
ondry the overload on the Judges 
should be I educed. Have you any 
.:::oncrete suggEstions to make on how 
the present pressure of work in the 
High Courts could be reduced and 
justice rendered speedier. 

WITNESS: I am only a witness 
before the Select Committee. Having 
been a lawyer m'yself, I know that I 
have come for n limited purpose only .. 
Rajaji has said that after Indepen
dence in 1:1~7. the Constitution has 
becom~ a paradise for lawyers. Under 
Article 226 we are dealing with more 
than 5000 writ applications. That has 
increased the volume of work in 
High Courts. The other litigations 
have not increased much. Three 
single judge3 c>.nd two benches are 
dealing purdy with writ jurisdictions. 
In rr.ost cases the respondent is State 
Officer m· St:1te Government. If we 
can find a way out to lessen this, it 
will be better. Under Land Acquisi
tion Act, more than 1000 writ petitions 
are pending from 1965. We are not 
able to proceed with the work. MLAs 
make re!)re~entation that work is be
ing delayed. But it takes time for the 



Courts to decide. Government are 
trying to address the High Court to 
see whether twc or three judges could 
hear these cases so that 1965 cases 
could be disposed of at least in 1970. 

CHAIRMAN: Thank you very -much 
for the trouble you have taken. 

WITNESS: I deem this as a privi
lege shown to me by the Committee. 
If we have said anything irrelevant, 
we may be excused. 

(The witness then withdrew) . 

CHAIRMAN: We have finished our 
session in Madras. I require your 
co-operation in submitting our report 
before the next sessic;m of Parliament 
enrl.s. It will be necessary for ·you to 
undertake the trouble of attending the 

1 etings during the session period. I 
have chalked out a programme. Before 
5 P.M. on 24th February, 1970;- you 
may kindly !'end ¥our amendments to 
the Bill. You may all be in Delhi on 
17th February, 1970 and you have a 
week's time. We will have a sitting 
'' l Frlday 27th February, 1970 at 3.30 
P.M. wllen th~ session will be ctn. I 
inter.d having c-ur meetings on Fridays 
and Saturdays: on Fridays it will be 
from 3.30 PM. to 5.30 P.M. and on 
Saturdays i! v; ilJ be from 10.30 P.M. 
to 1.00 P .M. (except the second Satur
day of the month, which is a closed 
day for Rajya Sabha). In six sittings, 
we can flmsh <'lause by clause consi
deration. That will be enough, I 
th ink. 

SHRI TANDAVAN KIRUTTINAN: 
Kindly extend the date for submitting 
amendments t.o 28th Februacy, 1970. 
Some of us will be reaching Delhi 
later than l'ith February, 1970. 

CHAIRMAN: I suppose all Members 
will be there in Delhi. You may send 
your nmet 1dr-1ents by post. My only 
anxiety is 1hat I should be prepared 
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to file the rl';port of the Committee 
before I retire on 31st March. 

SHRl SHRI CHAND GOYAL: Dur
ing week-ends, on Fridays and Satur
days, we usually visit our constituen
cies. Th:s being a budget session, it 
will be a long one and during week
ends, we have to visit our constitu
encies. If you have meetings on 
Fridays and Saturdays, it will deprive 
us the opportunity to visit our consti
tuencies. The question of quorum is 
there. 

CHAIRMAN: I seek your co-opera
tion. 

SHRI RATTAN LIM,. J,AIN: Perhaps. 
you may utilise the Luncb,hour of the 
Lok Sabha. 

CHAIRMAN: If .the progress 
we make :s good, we can leave out 
one or two Fridays and Saturdays. I 
have calculated six days would be 
enough for discussion. If we find we 
make good progress, we can give up 
one or two days. In any case, I am 
leaving out second Saturda)'s of the 
Month and I am. also leaving out all 
holidays. · 

CHAUDHURI RANDHIR SINGH: 
You may do as best as you can, Sir. 

CHAIRMAN: 
is agreed. 

All r :ght. Th~t 

Now, I have to thuk the Speaker 
and the otlici:tls. of tbe Tamil Nadu 
Legislah tre Secretariat for the com
forts a::1·1 convenience they have pro
vided for us. On your behaU and on 
my own beh&lf, I thank th,em all. · I 
thank you all very much for your co
operation. 

HON. :MEMBERS: We thank the 
Chairman very much. 

(The witness then withdrew). 
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