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Report of the Joint Committee

I, the Chairman of the Joint Committee to which the Bill *to
consolidate and amend the law relating to companies and certain
wther associations was referred, having been authorised to submit the
report on their behalf, present this their report, with the Bill as
amended by the Committee annexed thereto.

2. The Bill was introduced in the Lok Sabha on the 2nd
September, 1953. The motion for reference of the Bill to a Joint
Committee of the Houses was moved by the Minister of Finance,
Shri C. D. Deshmukh, on the 28th April, 1954, was discussed on the
29th and 30th April, and the 1st and 3rd May, 1954 and was adopted
on the 3rd May, 1954 (Appendix I).

3. The Rajya Sabha discussed the motion on the 12th and 13th
May, 1954, and concurred in it on the 13th May, 1954 (Appendix II).

4, The Committee held 61 sittings in all.

5. The Comimittee appointed two sub-Committees. The first sub-
Committee was appointed on the 13th November, 1954 to examine the
drafting of original clauses 209—306 (clauses 223 to 322
of the Bill as now amended) of the Bill and to suggest necessary
amendments therein. The Report of the Sub-Committee was present-
ed to the Committee on the 27th November, 1954 (Appendix III).

The second sub-Committee was appointed on the 7th February,
1955, to examine the Schedules to the Bill and its Report was pre-
sented to the Committee on the 12th February, 1955 (Appendix IV).

“ Published in Part 11 — Section 2 of the Gazette of India Extraordinary, dated the
2nd September, 1953.
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- 6. The Report of the Joint Committee was to be presented by the
last day of the first week of the Seventh Session of the House. The
Committee were granted extension of time twice, for the first time on
the 24th August, 1954; and again on the 18th November, 1954, upto.
the first day of the last week of the Ninth Session.

7. The Committee heard the evidence tendered before them by the-
associations, and at the dates, specified in Appendix V. The evidence
in extenso will be laid cn the Table of the House. '

8. The principal changes proposed by the Committee in the Bill
and the reasons therefor are set out in the following .paragraphs.

9. Clause 1:

Sub-clause (2)—The commencement clause of the Bill, as intro-
duced by Government, provided for the Bill coming into force on the
1st day of April, 1954. That date has, necessarily to be altered now.
As it will take time to make rules under the Act and as companies
have to order their affairs, wherever possible, in such a manner as
to make it easier for them to comply with the provisions of the Bill
when they actually come into operation, the Committee have provid-
ed for the Bill coming into force on such day as the Central Govern-
ment by notification in the Official Gazette appoint.

Sub-clause (3).—The Committee considered the question of making
the Act applicable, so far as it may be possible to do so under the
Constitution, to companies in the State of Jammu and Kashmir.
Parliament has legislative competence, so far as that State is con-
cerned, only in regard to banking and insurance companies and
financial corporations. Financial corporations in India are very few
and may be left out of consideration in this connection. So far as
banking and insurance companies are concerned, these are governed
not only by the Companies Act but also by the Insurance Act of
1938 (Act IV of 1938) and by the Banking Companies Act, 1949 (Act
X of 1949). It is undesirable to extend the Companies Act alone to
banking or insurance companies in the State of Jammu and Kashmir,
without at the same time making the Insurance Act or the Banking
Companies Act also, applicable to the companies in question. The
Committee understand that the Government have under prepara-
tion a Bill providing comprehensively for the extension of all Acts
of Parliament, so far as is permissible under the Constitution of
India, to the State of Jammu and Kashmir. In these circumst-.
ances, the Committee consider that no change need be made in this
clause, in regard to this matter.
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10. Clause 2: Sub-clause (3).—The scope of the definition has been
widened. In particular it has been made applicable to relatives of
the person concerned or where the person concerned’is a firm, to
the relatives of members of the firm. An explanation has been
added to make it clear that if A is an associate of B, B is also to
be regarded as an associate of A. '

New sub-clause (4).—In clauses 378 to 383 newly added by the
Committee for the reasons explained in " paragraph 141 of this
report, the appointment, remuneration and conditions of service
of “Secretaries and Treasurers” have been provided for; and all
provisions which apply to the managing agents and those associated
with them must be made applicable mutatis mutandis to the
Secretaries and Treasurers and those associated with them also. A
separate definition of ‘“associate” in relation to Secretaries and
‘Treasurers, closely modelled on that of the definition of associate
of managing agent has therefore beern added in sub-clause (4).

Sub-clause (17).—The Committee have ddded a proviso to make
it clear that in, relation to an insurance company, “financial year”
means the “calendar year”,

The Committee have revised some of the other definitions.
particularly those of “branch office”, “manager”, “managing agent”
“officer” and “prospectus”; and inserted new definitions of “alter”
and “alteration”, “Board of directors” or “Board”, “Government
company”’, “limited company”, “member”, “modify” and *“modifica~
tion”, ‘“Public holiday”, “recognised stock exchange”, “secretary”
“secretaries and treasurers” ap,d “variation”.

The new definition of “secretaries and treasurers” is on the same
lines as that of “manager”. The difference consists in this, namely,
that while only an individual can be a manager, only a firm or body
corporate can be secretaries and treasurers.

11. Clause 6 (New clause).—As the expression “relative” occurs
not only in Schedule VII but also in the definition of “associate”,
the definition of “relative” in Schedule VII has been included in
the body of the Bill, and omitted from the Schedule.

12. Clause 8 (New clause).--This clause empowers the
Central Government to declare an establishment carrying on
either the same or substantially the same activity as that carried
on by the head office or any production or manufacture, not to be
a “branch office”.

13. Clause 13 (Original clause 11).—The Committee are of the
view that the name of a company should indicate whether it is a
private or a public company. It has been accordingly provided
that the name of every private company should end with the words
“Private Limited”.’
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14. Clause 14 (New clause).—The bhest place for a provision
that the model forms of memoranda of association set out in
Schedule I should be adopted by companies as far as possible is in
this part of the Bill which deals with the memorandum of associa-
tion, and not in original clause 595.

15. Clause 17 (Original clause 14) —The Committee consider it
necessary to empower the Registrar to appear before the Court in
case he desires to point out any irregularity in an alteration to its
memorandum proposed by a company. Sub-clause (4) makes the
necessary enabling provision in this behalf.

16. Clause 22 (Original clause 19) —There are some cases now,
especially in Part B States, in which two or more companies have
the same name. Government have therefore been given power to
direct’ an alteration of the names of such companies, within twelve
months from the coming into operation of this Bill

17. Clause 24 (Original clause 21).—It was pointed out that if
the companies referred to in this clause were exempted from the
requirement of submitting lists of their members to the Registrar,
no one could find out who were, in fact, members of that company
and that this might lead to undesirable and harmful results. The
power to grant this exemption has therefore been vested in the
Government so that they might use their discretion in restricting
the exemption to deserving cases.

Sub-clause (11) of original clause was considered by the Com-
mittee to be unnecessary in view of the Constitution, and the
Committee have accordingly deleted it.

18. Clause 28 (New Clause).—The appropriate place for the
rovision contained in this clause is here and not in original clause
595. See paragraph 14 dealing with clause 14.

19. Clause 31 (Original Clause 27) .—This clause has been slight-
ly recast to bring it into conformity with section 67 of the existing
Act on which it is based.

90. Clause 32 (Original clause 28).—There was, and there is to
be, only one Registrar for the whole of a State with a number of
Deputy and Assistant Registrars. The words “or part of the State”
are therefore unnecessary and have been omitted.

Sub-clause (2) of original clause 30 has been incorporated in
this clause which the Committee consider to be the more appro-
priate place for it.

As recommended in the Report of the Company Law Committee,
the managing agency agreement, if any, which the. company pro-
poses to execute is also to be registered with the articles of associa-

tion.
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21. Clause 34 (Original clause 30) —Sub-clause (2) of this clause
has been transferred to clause 32,—See paragraph 20 ante.

22. Clause 37 (Original clause 33).—The words ‘whether directly
or indirectly’ have been deleted from this clause as being un-

necessary.

23. Clause 43 (Original clause 39).—A new sub-clause, sub-
“clause (6), has been inserted to clarify the meaning of the ex-
pression “included” as used in different places in this clause.

24. Clause 48 (Original clause 44) —The Committee consider that
this clause which requires a company to hold all investments in its
own name should not apply to an investment company whose busi-
ness consists of the buying and selling of shares, stock, debentures
or other securities. Deposits of securities in a bank for the collection
of dividend or interest and deposits or transfers by way of security
are permitted. In the case of investments held by a company at the
commencement of this Bill, the period of six months allowed by the
Bill as introduced for compliance with the provisions of this clause
has been increased to one year. The Committee have also provided
for the keeping of a register of all securities belonging to, but not
held by, a company in its own name.

25. Clauses 56 to 58 (New clauses and original clause 52).—The
Committee are of the view that no person who is connected
either with the formation or with the management of a company
should function as an “expert”. This is provided for in clause 56.
The penalty clause has, as a consequential change been removed
from clause 57 and placed s clause 58 which will apply both to
clause 57 and to new clause 56.

26. Clause 64 (Original clause 58).—The same changes have been
made in this clause as have been made in clause 43 (original
clause 39). See paragraph 23 ante.

27. (Original clause 60).—This clause has been omitted from the
Bill in view of the Securities Contracts (Regulation) Bill, 1954, re-
cently introduced in the Lok Sabha (Bill No. 65 of 1954) which pro-
vides for the regulation of steck exchanges and the licensing of
dealers in securities.

28. Clause 67 (Original clause 62) .—Sub-clause (2)  has been
omitted as the case will, in the view of the Committee, he sufficient-
ly covered by the relevant provisions of the Indian Penal Code.

29. Clause 68 (Original clause 63).—In order to cover all kinds
of instruments by means of which payments may be made, the
words “or by other instrument” have been added after the word
“chegue” in sub-clause (1).

The period provided in this clause for repayment by the Compan
of the moneys to the applicants for shares has been Il'yncreased ?ron};
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90 to 120 days. As a consequential change, the period on the expiry
of which the liability of the directors to repay the moneys will arise
has been extended from 100 to 130 days. On the other hand, the rate
of interest fixed under the clause has been raised from 5 to 6 per cent.

30. Clause 69 (Original clause 64).—The wording has been
brought into conformity with that in clause 64 as revised by the
Committee.

Sub-clause (6) corresponds to Sub-clause (2) of clause 64.

31. Clause 71 (Original clause 66).—Sub-clause (6) of this clause
has been omitted by the Committee as being unnecessary.

32. Clause 72 (Original clause 67).—Sub-clause (5). This is
based on a corresponding provision in the English Act—section
51 (5) —the adoption of which the Committee consider desirable.

Although permission for shares and debentures may not have
been granted, yet, if the stock exchange has agreed to give further
consideration to.the application for the shares or debentures being
dealt in on a stock exchange, it is only reasonable to treat the case
as one where permission has not been refused.

Sub-clause (7).—It is very desirable that a prospectus should
not state that application has been made for a proposed issue of
shares or debentures being dealt in on a stock exchange unless it is
a recognised stock exchange. '

33. Clause 74 (Original clause 69).—The Committee have omit-
ted the explanatory definition of “bonus shares” in sub-clause (1)
(c) and also the words “and the extent to which they are to be
treated as paid up” occurring at the end.

34. Clause 75 (Original clause 70).—The Committee are of the
opinion that the ceiling of ten per cent. provided for the commis-
sion is high and have reduced it to five per cent.

35. Clause 76 (Original clause 71).—The Committee have subs-
tituted for the words “No company shall have power to buy its
own shares or the shares of its holding company” which occur in
sub-clause (1) the words “No company limited by shares and ro
company limited by guarantee and having a share capital shall
have power to buy its own shares.” That a subsidiary cannot be a
member of, or hold any shares in, its holding company has been
made clear in clause 41 and the exceptions to that rule have also
been stated there. It is unnecessary to restate the same proposition
in this clause.

Since the Court has been given power by clause 401 to permit
a company to purchase the shares of its members in certain cir-
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cumstances, that clause has also been specified in sub-clause (1) of
this clause. .

The Committee think that the employees of a company should be
encouraged to purchase shares in the company and have accordingly
enhanced the limit set on loans by the company for enabling such
purchases to be made from three months’ salary or wages to six
months’ salary or wages—See sub-clause (3).

36. Clause 78 (Original clause 73).—A. new sub-clause (1) has
been inserted, restricting the power of a company to issue shares
at a discount except as provided in this clause. 'The Committee
consider that a discount higher than ten per cent. should also be
allowable in proper cases, but that the permission of the Central
Government should be obtained therefor. The clause has been
amended accordingly.

37. Clause 79 (Original clause 74).—The intention of this clause
is to provide for the redemption of redeemable preference shares
issued by a company either out of its profits or out of capital specially
raised for the purpose and not from the sale proceeds of other pro-
perty of the company. The retention of the words “or out of the
sale proceeds of any property of the company” would enable a com-
pany to redeem the shares practically at will. The words have
therefore been deleted from sub-clause (1) (a).

38. Clause 80 (Original clause 75).—Sub-clause (lj has been re-
drafted so as to bring out the meaning clearly.

The period of ten days provided in this clause for accepting an
offer to take up further ,ghares has been increased to fifteen days.

" 39. Clause 82 (Original clause 77).—The proviso to the original
clause would have enabled companies, under certain circumstances,
to issue shares without numbers. The Committee consider that there

is no necessity for this proviso and it has accordingly been deleted in
the new clause. v

40. Clauses 84 to 89 (Original clauses 79 to 83) .—The Commit-
tee are of the view that “preference shares” should be more precise-
1y defined and that the tests should be (i) whether there is security
of income; and (ii) whether there is a preferential right to the re-

payment of the capital on a winding up. Clause 84 has been recast
accordingly.

It has also been made clear in the clause that the dividend
on preference shares may be either free of or subject to income-tax.
The facts_ (a) that a preference share is entitled in addition to the
preferential right to the fixed dividend, to a portion of the dividend
dep'endlng'upqn the quantum of the profits, or (b) that on a winding
up it carries in addition to the preferential right to repayment of
capital, a right to participate in the surplus assets after the entire
capital has been paid in full will not have the effect of making the
definition of “preference capital” inapplicable to the case.
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41, The Bill as introduced (clause 80) provided that failure to
pay the fixed dividend on the preference capital for a period of
two consecutive years in the case of non-cumulative preference
shares, and for a period of one year in the case of cumulative pre-
ference shares, should enable the holders of the preference shares
to vote on all resolutions placed before the general meeting of the
company, instead of only on resolutions which aifect their special
rights as preference shareholders. The Committee have altered
this portion of original clause 80 so as to provide instead for
general voting rights if at any time the dividend is in arrear
in the case of cumulative preference shares, for an aggregate period
of not less than two years (which need not be consecutive) or in
the case of non-cumulative preference shares, either for a period
of two years immediately preceding or for an ‘aggregate period of
nlot less than three years comprised in the six preceding years—See
clause 86.

The definition of “cumulative preference shares” has also been
amplified so as to make it more accurate and applicable to-all the
cases which it is intended te cover.

It has been made clear that dividend should be deemed to be
due within the meaning of this clause, although no dividend has, in
fact been declared on or before the last date on which the dividend
has to be paid according to the articles or other instrument govern-
ing the matter.

42. Clause 87 (Original clause 81)—The Committee consider that
there should be an absolute prohibition against the issue of shares
with disproportionate voting rights after the coming into force of
this Bill. The clause has been amended accordingly.

43. Clause 838 (Original clause 82).—The Cor_m.rx}ittee have provid-
ed for every order of exemption from the provisions of sub-clause
(1), (2) or (3) being laid before both Houses of Parliament.

The recommendation of the Company Law Committee in para-
graph 48 (vi) of their report with regard to shares issued with dis-
proportionate voting rights before the 1st December, 1949, has also

been given effect to in this clause.

44. Clause 90 (Original clause 84).—An explanation has been
added, making it clear that shares though of the same .normnal
value, will belong to different classes, if the amounts paid up on

the shares are different. .

L . da
45. Clause 91 (Original clause 85).—The Committee have adde
sub-clause to this clause making it clear that the -p_ayment_of any
amount voluntarily, towards the uncalled share capital, will not
give voting rights in respect of that amount.
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46. Clause 92 (New clause)—A new clause has been added pro-
viding for payment of dividends in proportion to the amount paid.
up on each share where a larger amount is paid up on some shares.
than on others, if so authorised by the articles of the Company.
Such a provision occurs in the existing Act [section 49(3)] and
should, in the opinion of the Committee, be retained to remove all-
doubts on the point.

47. (Original clause 89).—In view of the provision contained in
clause 96, the Committee consider this clause to be redundant. The
clause has therefore been omitted.

48. Clause 97 (Original clause 91).—The original clause was a re-
production of section 68 of the Indian Companies Act of 1913, with
the omission of certain words. The Committee have restored - the
wording of section 68. :

49. Clause 103 (Original clause 97) —The original clause was a re--
production of section 63 of the Indian Companies Act of 1913 with
certain verbal amendments. The Committee have restored the
original wording of section 63. :

50. Clause 106 (Original clause 100).—The period of 14 days pro-
vided in this clause has been increased to 21 days in accordance with
the recommendation of the Company Law Committee.

51. (Original clause 101).—The Committee have omitted this.
clause, and made appropriate changes in clause 108.

52. Clause 108 (Original clause 103) —This clause is based on
section 35 of the Indian Companies Act of 1913 with the omission
of tl(lie words “or other inferest”. The Committee have restored these:
words.

53. Clause 110 (Original clause 105) —The Committee consider
that not only the specific refusal of a Company to register a trans-
fer of shares, but also its failure to do so within two months of the
lodging of the instrument of transfer, should be made appealable to-
the Central Government. The Committee have omitted sub-clause (4)
so that appeals will be decided by the Central Government to whom
they are presented, and not by some other authority designated by
the Central Government. Consequential amendments have been
made in sub-clauses (5) to (7).

54. Clause 111 (Original clause 106).—The words “or initials
(whether hand written or not)” have been deleted.

55. (Original clause 107)—This clause although a similar
provision occurs in the English Act (Section 82), has been cmitted
as being unnecessary.

56. Clause 112 (New clause).—This simply reproduces original
clause 379. The Committee consider that the proper place for this
vrovision is here.
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57. Clause 113 (Original clause. '1'(-)8) —For the word “company”
the words “public company” have been substituted in sub-clause (1).
There is no need to authorise a private company to issue bearer share
warrants.

58. Clause 117 (Original clause 112).—It has been provided in this
clause that the documents referred to in this clause should be open
to inspection by any member or debenture-holder 'of the company
woncerned. B

59. Clause 120 (Original clause 115).—Sub-clause (1) (b) of this
clause has been omitted as being unnecessary.

60. Clause 124 (Original clause 119).—The Committee are of the
opinion that the words “but not including a charge for any rent or
other periodical sum issuing out of land in sub-clause 4(c) of origin-
al clause 119 should be omitted as they do not occur in the correspond-
ing provision in section 109 of the existing Indian Act. The refer-
ence to “stock-in-trade” in sub-clause (4) (e) has been omitted by
the Committee. Sub-clause (9) has also been omitted as being un-
necessary.

61. Clause 136 (Original clause 131).—The use of the expression

- “manager” in a different sense from that in which it has been defined
in clause 2 is undesirable; and the Committee have made suitable
changes in the wording of this clause.

62. Clauses 137 to 139 (Original clauses 132 and 133 and new
clause)—New clause 139 makes the provision in sub-clause (5) of
the original clause 132 applicable with the case dealt within clause
132 and also to that dealt with in original clause 133. This is clear-
ly necessary. Sub-clause (5) of original clause 132 has been omit-
ted and sub-clause (6) of that clause renumbered as sub-clause (5).

63. Clause 145 (Original clause 139).—The Committee have subs-
tituted a new proviso for the existing proviso to sub-clause (2).
Removal of the registered office to a place in the same city, town
or village, although at a greater distance than ten miles from the
former registered office will be permissible.

64. Clause 150 (Original clause 144) —The Committee are of
opinion that the index to the register of members should always be
kept at the same place as the register of members. New sub-clause

{3) provides for this.

65. Clause 159 (Original clause 153).—The time-limit within
which a company has to submit its annual returns to the Registrar
Was been raised from one month from the date of the annual general

“meeting to forty-two days from that date.

66. Clause 162 (Original clause 156)—The Committee are of
opinion that it will be sufficient to make copies of the annual
veturns and other documents, instead of the originals themselves,
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available for the inspectibn of the persons concerned and have amend-
ed the clause accordingly.

67. Clause 164 (Original clause 158) —The changes made are
minor or drafting ones.

68. Clauses 165 to 167 (Original clause 159).—The clause has been
amended so as to provide that the first annual general meeting of
the company must be convened within the period specified in this.
clause and that no extension of time should be granted for holding.

that meeting.

The insertion of the deﬁnifion of “public holiday” in clause 2 has.
rendered it unnecessary to keep the Explanation to sub-clause (2).

Sub-clauses (3) and (4) of the orié’inal clause 159 have been put.
as separate clauses, 166 and 167, as they deal with distinct matters.

69. Clause 168 (Original clause 160).—Sub-clauses (1) -to (4) of:
this eclause have been re-drafted as sub-clauses (1) to (8), in order
to bring out the intention more clearly.

70. Clause 171 (Original clause 163).—Sub-clause (2) (ii) has been.
re-cast, the language of sub-clause (5) of clause 52 having been
adopted as far as possible.

71. (Original clause 172).—In the 6pinion of the Committee this.
clause is unnecessary and it has accordingly been omitted.

72. Clause 180 (Original clause 173).—~In order to avoid any
possible conflict with other provisions of the Bill, the words “Not-
withstanding anything contained in this Act” have been added at.
the commencement of the clause.

73. Clause 188 (Original clause 181) .—Sub-clauses (3) and (4) of
the original clause have been omitted by the Commitlee as being

unnecessary.

74. Clause 191 (Original clause 184).—The Committee being of
the opinion that all agreements relating to the appointment of a
managing director must be registered, paragraph (c) of sub-clause
(4) makes the necessary provision.

73. Clause 197 (New clause).—The Committee consider that there:
should be an over-all maximum for the managerial remuneration
payable to the directors, managing agent, Secretaries and Treasurers,
and manager. The limit has been fixed at 11 per cent of the net pro-
fits, inclusive of any monthly payments made by way of remunera--
tion but exclusive of fees payable to directors for attending the
meetings of the Board of directors. It has been made clear that the
operation of clauses 351 to 354 and 356 to 360 will not be affected by
the provisions contained in this clause.

The Committee also consider that if in any financial year a com-
pany earns no profits or the profits are inadequate, it may pay to any
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director including a managing or whole-time director, its managing
agent or Secretaries and treasurers, if any, and its manager, if any,
or if there are two or more of them holding office in the company,
to all of them together, a minimum remuneration not exceeding

fifty thousand rupees per annum. New sub-clause (4) makes the
necessary provision,

76. Clause 198 (New clause).—This reproduces original clause
'296 of the Bill with some changes. It is considered that this provi-
sion is more appropriately placed in “Chapter I—General Provisions”
than in “Chapter II-—Directors”, as it applies not only to directors
‘but also to other officers and employees of the company.

A special provision having been made for the calculation of the
-commission in the case of the manager, the clause has been made
‘inapplicable to him also. '

77. Clause 199 (New clause).—This reproduces original clause 299

-of the Bill. Being also a general provision, it has also been removed
from Chapter II to Chapter 1.

78. Clause 200 (New clause).—This clause reproduces original
-«clause 304 of the Bill. Being a general provision, it has had also {c
‘be put in Chapter I instead of in Chapter II. Clause (a) of the
‘proviso to sub-clause (1) has been omitted as being unnecessary and
-a consequential change has been made in sub-clause (2).

79. Clauses 201 and 202 (New clauses).—These reproduce original
clauses 297 and 298 of Chapter II. Being general provisions, appli-
cable to other besides directors, they have also been put in Chapter L

In new clause 201, the reference to an undischarged insolvent
functioning as a director etc. with the leave of the Court has been
.omitted, as such an insolvent cannot act as a director at all. Sub-
_clause (2) which provides the procedure for applications for grant

of leave by the Court has also had to be omitted, as a consequential
change. :

In new clause 202, sub-clause (8) is an addition made by the
Joint Committee as a measure of caution.

80. Clause 204 (Original clause 190).—It has been made clear,
ex abundanti cautela, that a company may pay dividends not only
out of profits but also out of moneys provided by the Central or a
‘State Government for the payment of dividend, in pursuance of a
guarantee given by such Government.

81. Clause 205 (Original clause 191).—The clause has been
.amended so as to provide that where a share wgr;ant has been issu-
ed in respect of shares under clause 113, the dividend may be paid
to the bearer of such warrant or to his bankers.
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82. Clause 206 (Original clause 192).—Where any default in the
payment of a dividend within the time limit, is not due to the
negligence of the company, the Committee consider that the Com-
pany should not be made punishable for the default. This is provided
for in new sub-clause (e) of the proviso, while new sub-clause (d)
thereof specifically provides for the case where the dividend payable
to a shareholder has been lawfully adjusted against any sum due to
the company from him.

83. Clause 210 (Original clause 196) —Sub-clause (5) of the clause
has been re-cast so as to bring it into conformity with clause 610.
All the cases specified in that clause have now been specified in this
clause also—See new sub-clauses (5) (iii) and (iv). ,

84. Clause 216 (Original clause 202)—The Committee consider
that where any proceedings have been instituted against the director
of a company for failure to comply with any of the provisions of
sub-clause (I) of this clause, he must be permitted to defend him-
self on the ground that he had reasonable ground to believe, and
did believe, that a competent person was charged with the duty of
complying with those provisions and was in a position to discharge
that duty—Compare the proviso to clause 210, sub-clause (5).

P 3

85. Clause 225 (Origingl clause 211)—The original clause con-
tained a provision to thé effect that a company may appoint a
person as auditor, with the approval of the Central Government,
although he is not a Chartered Accountant or is not possessed of
similar qualifications, if he has adequate knowledge and experience
in the matter. This provision has been omitted.

Sub-clause (2) has been inserted in this clause for the purpose
of acccrding a limited measure of recognition to certain classes of
auditors who have been functioning in Part ‘B’ States. It reproduces
the provisions of the existing Act, Section 144(2) and (2A), with
very slight changes. The omission of these provisions was apparent-
1y in error,

86. Clause 226 (Original clause 212).—The Committee consider
that if the auditors’ report answers in the negative or gives a
qualified answer to the matters dealt with in sub-clauses (2) and
{3) of this clause, the report should also state the reasons for such
negative or qualified answers—Vide new sub-clause (4).

81. Clause 236 (Original clause 222).—The Committee think that,
as recommended in the Report of the Company Law Committee,
a suitable provision should be inserted in the Bill to provide that
the Government showld have power to appoint inspectors in case
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there has been any failure on the part of the company to give
necessary information relating to the calculation of the commission
payable to directors, managing agents, secretaries and treasurers or
managers. Sub-clause (b)(iii) of clause 236 has therefore been
suitably amplified.

88. Clause 237 (New clause).—This new clause provides that
no firm, body corporate or other association can be appointed as
inspectors by the Government.

89. Clause 240 (Original clause 225).—Under the proviso to this
clause in the Bill as introduced, the Government need not furnish
to the company the information contained in the Report of the
inspector. This proviso has been omitted as harmful and unneces-
sary. It does not occur in the corresponding provision of the
English Act viz. section 168. :

990. Clause 246 (Original clause 231).—A provision on the lines of
the proviso which has been omitted from clause 240 referred to in
the preceding paragraph, has been added to this clause. The pro-
vision is necessary in this case. A similar provision exists in the
corresponding section of the English Act, viz., section 172(5) (b).
It has also been provided that in such cases the Government may
direct the Registrar to keep such parts, if any, of the report as are
not of a confidential nature. :

91. Clause 255 (Original clause 240).—The latter part of sub-
clause 4(b) of this clause has been completely recast so as to bring
out the meaning quite clearly.

92. Clause 258 (New clause).—This clause reproduces section 86J
(1) (b) of the existing Act. That section was included in the Bill as
introduced in Schedule XI and was consequently n}tended to be in
operation only for a period of three ye_ays—vgde original clause 598.
The Committee consider that this provision, like most of the other
provisions in Schedule XI of the original Bill should be placed perma-
nently on the Statute Book, especially in view of the continuance
of the managing agency system. It has effectlvely prevented abuses
in the past and the Committee consider it both desirable and neces-

sary to keep it.

93. Clause 259 (New clause).—This clause corresponds to original
clause 242(2). It is necessary to make a reference 1n_th1s clause
not only to clauses 254 and 257 but also to clause_2a§. In the
first préviso, the reference to the “next general meeting I’l’as been
altered into a reference to the “next annual general meeting”™.

94. Clause 264 (New Clause) —This clause deals with a very im-
portant matter which was discussed at length and on more than
one occasion by the Joint Committee. On the one hand, it was re-
presented to the Committee that under the present system of voting
a majority of 51 per cent or more of the shareholders was able to
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monopolise all the directorships with the result that even a respect-
able minority of the shareholders could not get even one of their
representatives into the directorate. Consequently, they had no
means of knowing how the affairs of the company were being manag-
ed and this fact handicapped the minority in asserting its legitimate
rights and for the exercise of which rights machinery has been
provided in the Bill—see for instance clauses 396 to 406. Per contra
it was urged that the adoption either of cumulative voting or of
any other form of proportional representation might result in the
Board of directors becoming a contending field for warring factions
and that the smooth working of the business of the company might
be rendered virtually impossible. Clause 264 as drafted by the Joint
Committee steers a middle course. The provision for the annual
renewal of one-third of the directorate by the ordinary method of
voting will operate normally. A company will however, have power
if it so desires, to adopt any form of proportional representation by
making provision in that behalf in its articles. The Committee feel
that this is a matter which is best left to the sharsholders of the
company. As no form of proportional representation can work on
the basis of an annual renewal of a portion of the directorate, the
election has been made triennial. Interim vacancies will be filled
in the manner provided in clause 261 for the filling of casual vacan-
cies under the ordinary system of voting. -

95. Clause 266 (New clause).—This is based on original clause 295
in the Bill as introduced which applies to managers (vide clause
385). The Committee feel that the provision should be stiffer-in the
case of the managing director than in the case of a manager and have
therefore omitted the provision found in original clause 295(2) for
the removal of the disqualification imposed by the clause. The limi-
tation czif the disqualification 'to a period of five years has also been
removed.

96. Clauses 267 and 268 (New clauses).—These clauses also, like’
new clause 258 reproduce provisions of the existing Act which were
included in Schedule XI of the Bill as introduced. The provisions
contained in these clauses will therefore be in operation perma-
nently, instead of for a period of three years only, as proposed in
the Bill as introduced.

97. Clause 273 (Original clause 252) New sub-clause (1) (c).—
Where a person voluntarily applies to be adjudicated as an insol-
vent, the Committee consider it necessary to disqualify him for
appointment as director forthwith, and that in such cases it is
hardly necessary to wait. until the application results in a formal
?gjudilcation. New sub-clause (¢) has accordingly been  added to

is clause.

. New sub-clause (1) (d).—The Bill as introduced provided for two

disqualifications based on conviction for a criminal offence, namely,

(a) conviction for a non-bailable offence, irrespéctive of the
sentence imposed; and

(b) conviction for any other offence resulting in a sentence of
imprisonment for not less than two years.

A definition of “non-bailable offence” was also necessary—See sub<
clause (3) of the original clause. The Committee consider that it is
328 LS.
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unnecessary to have two varying disqualifications based upon the
non-bailable or bailable character of the offence. In the opinion of
the Committee, the true criterion is the sentence. The Committee
have accordingly provided that disqualification for any offence
(whether it be bailable or non-bailable) resulting in a sentence of
imprisonment for not less than six months (as against the two years
provided in the Bill as introduced in the case of non-bailable offence)
should disqualify a person from appointment as a director. Sub-
clauses (1)(c) and (d) of the Bill as introduced have therefore been
combined into a single sub-clause, sub-clause (d), and sub-clause (3)
of the Bill has been omitted. ,

98. Clause 276 (Original clause 255).—Only a period of seven
days was allowed in the Bill as introduced for making the choice
of directorships. This period has been extended by the Committee
to fifteen days.

99. Clause 277 (Original clause 256).—Sub-clause (2) provides for
the case where a company ceases to be a private company, or an
unlimited company, etc. In such a case, the Commitiee consider
that the imposition of the disqualification with immediate effect
will not be right. Sub-clause (2) therefore provides for continuing
the exclusion of the companies, notwithstanding the alteration in
their character, for a period of three months.

100. Clause 282 (Original clause 261).—A new sub-clause has been
added to make provision for cases where there is an appeal against
the adjudication or sentence. In such cases, the disqualification will
not come into force for a reasonable period after the date of adjudi-
cation or sentence, so as to enable the disqualifying person to pre-
fer an appeal. If an appeal is actually filed, the disqualification
will not operate until the appellate court pronounces judgment.
These are based on similar provisions in the Chapter on managing
agents—uvide clause 330.

101. (Original clause 267).—This clause has been omitted as in the
opinion of the Committee it is unnecessary.

102. Clause 291 (Original clause 271).—The proviso to sub-clause
(1) has been modified by including the manager or other principal
officers of a branch office of a banking company within the scope
of the delegation provided for in the proviso.

103. Clause 292 (Original clause 272).—Sub-clause (1) (d).—
Temporary loans obtained from the company’s bankers in the ordi-
nary course of business have been excluded when reckoning the
limit up to which a company may borrow.

Sub-clause (1) (e) —It has been made clear that the contributions
‘referred to in this sub-clause relate to charitable and other funds
which do not directly relate to the business of the company or the
welfare of its employees. The limit of the contribution has been raised
to ten thousand rupess or three per cent of the annual net profits.

Sub-clause (4) provides that the acceptance of deposits from the
public by a banking company is not a borrowing of moneys within
the meaning of this clause.
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Sub-clause (5)—The Committee have provided that where any
‘borrowing by a company is in excess of the limit imposed by sub-
«lause (1) (d), the debt will not be binding on the company, unless
the lender who advances the loan has done so in good faith and with-
out knowledge of fhe limit having been exceeded.

104. Clause 293 (New clause).—This new clause provides that
appointments of sole selling agents made by the Board of Directors
of a company should be specifically approved by the company in
general meeting. If such approval is not accorded within six
months, the appointment will cease to be valid.

Sub-Clause (2) provides for some measure of control being exer-
-cised by the general meeting in respect of appointments of sole selling
.agents made before, and in force when, this Bill comes into operation.

105. Clause 294 (Original clause 273).—The Committee are of
opinion that where any loan given or any guarantee "or security
provided by a company, which is outstanding at the commencement
of this Bill, could not have been given or provided without the
prior approval of the Central Government if the provisions of this
sclause had then been in force, the company should obtain the appro-
val of the Central Government to the transaction within a period of
six months from the commencement of this Bill.

A new sub-clause has accordingly been inserted in this clause.

106. Clause 308 (Original clause 287).—Sub-clause (1) has been
:amended so as to make it clear that the determination of the re-
muneration of the directors under the provisions of this elause should
be in -accordance with new  clause 197 which imposes an overall
limit on managerial remuneration. The Committee consider that
where there is more than one full-time or managing director, the
percentage of net profits payable to all of them may be raised to
‘ten, taking into consideration the over-all limit of eleven per cent
imposed by clause 197. New sub-clause (5) provides for the manner
in which the net profits should be computed for the purposes of this
-clause. In new sub-clause (8), the Committee have made an addi-
tion to provide for the cases where the commencement of the Act
does not coincide with the end of the financial year of the com-

‘pany.

107. Clauses 309 and 310 (New clauses).—These reproduce sections
86J (1) (a) (ii) and 86J (1) (d) of the existing Act. The provisions
will be permanent instead of being in force only for three years, as
-pro)vided in the Bill as introduced. (See Schedule XI read with clause
598).

108. Clause 312 (Original clause 289).—Absence from the State in
‘which the meetings of the Board are held, instead of from the dis-
‘trict in which such meetings are held, has been made the criterion
‘for the application of the provision contained in this clause.

109. Clause 315 (Original clause 292)-—This clause relates to
‘managing directors as well as managers. As this Chapter relates to
directors, the Committee have restricted the clause to managing,
directors. “The provision in the original clause, relating to managers,
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has been made applicable to them by a separate clause in Chapter IV
“B. Managers”—See new clause 386.

110. Clause 316 (Original clause 293).—The provision contained:
in this clause applies to managing directors and also to firms and
bodies corporate. Clause 316 has been accordingly confined to
managing directors while clause 203 provides for the application of
the provision contained in this clause to firms and bodies corporate.

111. (Original clauses 294 and 295) —These clauses which relate
only to managers are better put in Chapter IV “B. Managers’—See
new clauses 384 and 385. .

112. (Original clause 296) —This is a general provision applicable:
not only to directors but also to other officers and it has accordingly
been placed in Chapter I: “General provisions” as new clause 198.

-113, (Original clauses 297 and 298) .—These are also general pro-
visions and have therefore been placed in Chapter I as clauses 20%
and 202.

114. (Original clause 299).—This clause which regulates the subject
of tax-free payments is a general provision and has accordingly been
placed in Chapter I as clause 199. '

115. Clause 317 (Original clause 300).—This clause has been re-
cast so as to make it self-contained and complete in itself.

116. Clauses 318 to 320 (Original clauses 301 to 303).—The Com-~
mittee have merely made slight drafting changes which are intended
to make the meaning clear. ‘

117. ‘(Original clause 304) —This is a general provision which has
been put as clause 200 in Chapter L

CHAPTER IIT—MANAGING AGENTS
(Clauses 323 to 377)

118. Clauses 323 and 325 (New clauses).—The principal changes:
made by the Joint Committee in regard to Managing Agents are
contained in these two clauses.

Clause 323 gives the Central Government power to notify that
all companies engaged, whether wholly or in part, in any industry or
business specified in the notification shall have no managing agents.
The effect of such a notification will be as follows:—

(a) No company which did not have a managing agent on the date-
from which the notification is to take effect can appoint one after that:

date.

(b) Where a company has a managing agent on that date, the.
managing agent will cease to hold office with effect from the expiry
of a period of three years from the specified date or with effect from
the 15th August, 1960, whichever is later.

Where no notification applicable to a company has been issued
«under clause 323 and the case does not fall under clause 324, clause
325 provides that a managing agent cannot be appointed for the
company without the specific approval of the Central Government.
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“The Central Government cannot accord such approval unless it is
satisfied in regard to three matters, namely,—

(a) that it is not against the public interest to allow the
company in question to have a managing agent;

(b) that the managing agent proposed is a fit and proper person,
and that the conditions of the managing agency agree-
ment proposed are fair and reasonable; and

(c) that any conditions which the Central Government requires-
the managing agent to fulfil have been fulfilled.

119. Clause 327 (Original clause 309).—New sub-clause (3) added
by the Committee makes it clear that an appointment of a manag-
ing agent which purports to be made for more than the maximum
permissible period will be void for the entire period, and not merely
in respect of so much thereof as may be in excess of the maximum
period permissible.

120. Clause 329 (Original clause 311).—All existing managing
agents will cease to hold office on the 15th August, 1960, that is to
say, on the expiry of about five years from the coming into force
of this Bill. Where however a managing agent is reappointed be-
fore that date under this new law, which will be possible only if
the Central Government approves of such re-appointment, this
clause will not apply.

121. Clause 330 (Original clause 312).—The Committee do not
consider it necessary to postpone the application of the provisions
contained in the Bill by two years, as was proposed in the Bill as
introduced. They have accotdingly omitted sub-clause (2). To pre-
‘vent any inconvenience which may arise from the Bill coming into
operation in the middle of the financial year of a company, the
Committee have provided for this clause being given effect to, in
such cases, from the ‘end of that financial year. The omission of
sub-clause (2) of original clause 312 has entailed the omission of
-original clauses 313 and 314.

122. Clause 331 (New Clause).—The Committee consider.that no
‘person should be managing agent of more than ten companies after
the 15th August, 1960, when all existing managing agencies will
except where they have been renewed with the consent of Govern-
ment come to an end. In order to prevent évasion of this require-
ment, persons closely associated with the managing agent of a
company will be treated as the managing agent of that company for
the purposes of reckoning the number ten. The following persons
will accordingly be treated as managing agents of a company, name-
ly (a) every member of the firm acting as the managing agent or
as secretaries and treasurers, and (b) where a body corporate acts
as the managing agent, every director, manager, or member of the

firm acting as managing agent or secretaries and treasurers, of that
‘body corporate.

The following companies will not be taken into account in cal-.

culating the number of companies which may be managed by one
‘Person, namely: — -

(a) a private company which is neither a subsidiary nor a
holding eompany of a public company:
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(b) an unlimited company;

(c) an assoqiation which does not carry on business for nrotit
or which prohibits the payment of a dividend.

A heavy penalty viz,, a fine of one thousand rupees for each day
'on which, and in respect of each company for which, a person acts:
as managing agent of more than ten companies, has been provided.
Where a person continues to manage more than ten companies in
contravention of this provision,.the Government will have power to-
choose not more than ten companies in which alone such person
should function as managing agent.

123. Clause 332 (New Clause).—This clause merely reproduces-
the effect of original clause 311(2) in a clearer and simpler form. A.
managing agent whose office will stand terminated as a result of
new clause 323 or new clause 331 will be entitled to a charge on.
the assets of the company, in respect of all sums which are, or may-
become, due to the managing agent from the company.

124. Clause 335 (Original Clause 317)—The distinction between
bailable and non-baliable offences has been removed and a sentence:
of imprisonment for a period of not less than six months will at-
tract the disqualification imposed by this clause.

125. Clause 336 (Original Clause 318).—The Committee bhave
omitted the proviso which made the clause inapplicable where the-
company was aware of the fraud or breach of trust of which the
managing agent was guilty. The Committee are of opinion that the-
grant of an exemption couched in these terms would lead to diffi-
culties in practice. The Committee have however made the clause-
applicable to cases where a partner of a managing agency firm, or
a director of a body corporate acting as managing agent, has been
guiity of fraud or breach of trust such as is referred to in this clause.

126. Clause 340 (Original Clause 322).—The Committee have-
made it clear that the provisions of sub-clause (1) will over-ride any
provision to the contrary contained in any other law or agreement.
In other words, it will be open to the managing agent to expel or
dismiss a convicted director, partner or officer, although the agree--
ment entered into with him does not provide for a right to effect

such removal.

127. Clause 343 (New Clause)—Many of the admitted evils of
the managing agency system result from the managing agency being.
heritable. In future, no managing agency agreement can provide
for the managing agency being heritable or devisable by will. Such-

an agreement will be void.

128. Clause 344 (New Clause).—Where however such an agree--
ment has been already entered into, that is, before the coming into-
force of the new Bill, the heir or devisee of the managing agent
will be entitled to act as managing agent, if, and only if, the Gov-
ernment are satisfied that the heir or devisee is a fit and proper
person to manage the affairs of the company. The .Commltte-e
attach much importance to this provision, as they consider that it
will prevent a great evil to which the existing law has given rise..
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129. Clause 345 (Original Clause 325).—Most of the managing
agencies are held by firms or bodies corporate. The principle adopt-
ed by the Committee in regard to changes in the constitution of the
managing agency firm or corporation is that any change which may
take place should be approved within six months of the occurrence
thereof by the Government and that if such approval is not accorded,
the firm or body corporate should cease to be managing agent.

130. Clause 348 (Original Clause 330).—Only slight amendments
of a clarificatory nature have been made in this clause by the
Committee.

131. Clause 356 (Original Clause 338) —The Committee have pro-
vided that sales in India of goods produced by a company will not
entitle its managing agent to any commission. The provision re-
garding the making of payment for goods received by the managing
agent for sale, within one month of the date on which the goods
were supplied to him by the company, has been omitted. It is left
to the company to make its own agreement in such cases.

132. Clause 357 (Original Clause 339).—This makes changes
consequential upon those made in clause 356.

133. Clause 358 (Original Clause 340).—In the case of all pur-
chases made in India, only the expenses incurred by the managing
agent will be payable by the company.

134, Clause 359 (Original Clause 341).—It has been made clear
that the company in general meeting may agree to a commission
being paid on future trans?gtions.

" 135. Clause 361 (Original Clause 343) .—In view of the delay in
passing this Bill, the date “first day of March 1957” has been chang-
ed into the “first day of March 1958”.

136. Clause 368 (Original Clause 351) —The words “except to
such extent as is otherwise provided in Schedule VII” which occur
in clause 351 of the original Bill are inaccurate  as there is
no provision of that nature in Schedule VII. The words have there-
fore been omitted; and it has been made clear that the managin
agent of a company should exercise his powers subject to the contro
and direction of the Board of directors and also subject to the provi-
sions of the memorandum and articles of the company and the res-
trictions contained in Schedule VII.

137. Clauses 369 and 370 (Original Clauses 352 and 353).—If a
company gives a guarantee, or provides any security, in connection
with a loan made to any other person by its managing agent or an
associate of its managing agent, the prohibitions contained in these
clauses should obviously apply. The Committee have secured this
result by adding the words “or, to any other person by,” in the
opening paragraph of the clauses.

138. Clause 372 (Original Clause 355) —The Committee consider
it unnecessary to provide for the passing of a special resolution by
the company for making the investments referred to in sub-clause
(3). Instead, the Committee consider it more useful to add the
safeguard of approval by the Central Governnient. Sub-clauses (5)



24

to (8) provide for the maintenance of a register of investments and
for all consequential provisions in relation thereto. The period
within which companies are to dispose of all existing investments in
excess of the limits imposed by this clause has been extended from
one year to two years, from the commencement of the Act.

139. Clause 373 (Original Clause 356) —Here again the require-
ment of a special resolution has been altered by the Committee into
the requirement of gn ordinary resolution coupled with the approval
of the Central Government. -

140. Clause 377 (Original Clause 359).—The main complaint
against the managing agency system is that the managing agents, by
virtue of provisions in their agreements, acquire a right to make nomi-
nations up to one-third of the directorate of the company. By exer-
cising this right and by securing the appointment by the general body
to the remaining two-thirds of the directorate, of persons closely con-
~ nected with them, managing agents are in most cases able.to obtain a
comfortable working majority in the Boards of directors of the com-
panies with which they are concerned. The second danger is obviated
in a large measure by clause 260 which requires a special resolution
for the appointment of persons connected with managing agent. The
Joint Committee consider that to permit managing agents to nomi-
nate even one-third of the directorate (a limit imposed by the Amend-
ing Act of 1936) will be to confer on them an excessive right, espe-
cially where the directorate is large. In the opinion of the Com-
mittee, a managing agent should in no case have a right to nominate
more than two directors or one-third of the directorate, whichever is
smaller. Accordingly, under clause 377 as altered by the Committee,
the managing agent can nominate not more than two directors where
the total number of directors exceeds five, and one director where
the total number does not exceed five.

141. Clauses 378 to 383 (New Clauses) (Secretaries and Treasu-
rers).—The Committee have no wish to make changes in the system
of “secretaries and treasurers” who ordinarily exercise much the same
functions as “managing agents” or “managers” but with this vital
difference, namely, that “secretaries and treasurers” have no right to
appoint any of their nominees to the directorate. The system is free
from most of the abuses to which the managing agency system has
unfortunately been subject. The Committee consider it very desir-
able to give statutory recognition to the system of secretaries and
treasurers, laying adequate emphasis on the safeguards subject to
which alone the office can be held. The definition of “secretaries and
treasurers” makes it clear that only a firm or body corporate can
hold that office but that in other respects, “secretaries and treasurers”
should fulfil all the requirements of the definition of “manager”.
Provision is made in clauses 378 to 383 for the appointment, func-
tions and powers, and remuneration of secretaries and treasurers.
“Secretaries and treasurers” cannot be appointed when there is a
managing agent (proviso to clause 378). The Government will have
no power to notify that there shall be no secretaries and treasurers
in companies engaged in particular classes of business (clause 330).
Their remuneration will be subject to a maximum of 7} per cent.
as against the 10 per cent fixed for managing agents (clause 381).
Secretaries and treasurers cannot be appointed as selling or buyiug
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agents either by the articles or by the agreement entered into by
-them with their companies but only by the Board of Directors and
40 the extent determined by the Board (clause 383).

142. Clauses 384 to 388 (New Clauses).—The provisions relating to
“Managers” have been brought together in this part of Chapter V.
New clause 384 corresponds to original clause 294, and new clause
385 to original clause 295.

143. Clause 386 (New Clause).—This clause reproduces original
«clause 292 in so far as it relates fo managers, clause 292 being con-
fined in its operation to managing directors.

144. Clause 387 (New Clause) .—This clause provides for a limit
.on the remuneration of the Manager. Not more than five per cent.
of the net profits may be paid to a Manager.

145. Clause 388 (New Clause).—This clause provides for the appli-
cation of clauses 311 and 316 to the case of managers, these clauses
having been restricted to directors in accordance with the arrange-
ment of Chapters adopted by the Committee.

146. Part VI—Chapter VI. Clauses 396 to 408 (Original Clauses
367 to 377 and New Clauses 407 and 408).—These clauses deal
with the prevention of oppression by, and the mismanagement of
.companies.

In clause 398, the provision in the existing Act [section 153C(3)
(a) (i)] for 100 members of a company having a share capital, mak-
ing an application under the clause, has been restored. In clause
401, new sub-clauses (e) and- (f) reproduce the provisions of the
-existing Act [section 153C '(5) (e) and (f) as in the opinion of the
‘Committee, there is no sufficient justification for omitting them.

Clause 405 provides for the application of clauses 536 to 541 of
the Bill in relation to complaints preferred under clauses 396 and
397. It is considered desirable to set out the exact form in which
the clauses in question are fo apply in a Schedule. This is done by
new Schedule XI of the Bill as amended by the Committee.

New Clause 407.—The Committee are of the opinion that the
Central Government should be vested with power to prevent mis-
‘management or oppression by nominating one or two members of

the company to hold office as directors for a period not exceeding
three years.

. New Clause 408 merely reproduces in a permanent form the pro-
‘visions of section 86J(2) of the existing Act. That section was:
included in Schedule XI of the Bill as introduced and could there-
fore have remained in force only for a period of three years.

_ 147. Part VI—Chapter VII. Clauses 409 to 414 (New Clauses) .—
The Indian Companies (Amendment) Act of 1951 (Act LII of 1951)
provides for the setting up of a Commission of not more than three
persons to advise the Government in regard to the exercise of the
‘powers conferred on them by that Act. It was represented to the
Committee that the time has now come for the replacement of this
‘Commission by a statutory body to which most of the powers con-
ferred on the Central Government by the Bill could be assigned.
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Although this view has the support of the Company Law Committee,.
the Joint Committee consider that much the preferable course will be-
to keep the provision 1n the Bill as introduced, that is, to continue the
Commission on an advisory basis. The Committee are of opinion that.
responsibility for the due fulfilment of the functions assigned by the
Bill to the Central Government should squarely be placed on the
Government and that nothing should be done to impair or obscure:
this responsibility.

Although the Joint Committee have thus retained the Commission.
on an advisory basis, they think that it should be put on a permanent.
footing instead of its life being restricted to a period of three years,.
as was proposed in the Bill (Schedule XI—Part VI, read with original
clause 598). The Committee have, however, increased the maximum.
membership from 3 to 5, so as to enable Government to provide for
the adequate representation of all the different interests concerned—
see clause 409, sub-clause (a). At the same time, the Committee have-
also extended the scope of the Commission by providing that it should.
advise the Government on all matters which are referred to it instead.
of only on those falling within the scope of the 1951 Act—See clause-
410, sub-clause (b). The other clauses in this Chapter reproduce in
i much clearer form the provisions of section 289B of the existing

ct.

148. Part VI—Chapter VIII. Clauses 415 to 423 (Original’
clauses 378 to 388).—These clauses deal with certain miscellaneous.
matters relating to contracts by agents of the company, employees’
securities and provident funds etc.

Original clause 379 has been placed as clause 112, as that is a-
more appropriate place for the provision in the view of the Com-
mittee.

Original clause 380 has been omitted as unnecessary in view of’
clause 218. » .

The other clauses have been reproduced with certain minor
amendments.

149. Part VII—Chapter I. Clauses 424 to 43C (Original clauses
389 to 395).—These clauses relating to modes of winding up of com-
panies have been adopted with certain minor changes.

150. Part VII—Chapter II. Clauses 431 to 481 (Original clauses
396 to 449).—These clauses deal with the winding up of companies
by the Court.

The Committee are of the opinion that only official liquidators
should function as liquidators in the winding up of companies by the
Court and that in such cases the Court should not have power to-
appoint private persons as liquidators.

Original clause 414 which provided for the appointment of private-
persons as liquidators by the Court has accordingly been omitted.
Consequential and other minor changes have also been effected in the-
other clauses.
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151. Part VIL—Chapter III.  Clauses 482 to 518 (Original clauses
450 to 484).—These clauses relating to the voluntary winding up of.
companies have been adopted with a few minor amendments. :

152. Part VII-=-Chapter IV. Clauses 519 to 524 (Original élau.ges::
485 to 489).—These clauses relating to the winding up of companies.
subject to the supervision of the Court have been adopted with certain.
minor amendments.

153. Part VII—Chapter V. Clauses 525 to 555 (Original clauses:
490 to 519) —These clauses contain certain general provisions appli-
cable to every mode of winding up of companies.

Under the Constitution of India, money received by a public
servant in his official capacity, must be paid into the public account
of India. In view of this provision, the original clause 514 has been.
suitably re-cast.

Certain other minor changes have also been made in some of the:
other clauses.

154. Part IX. Clauses 560 to 576 (Original clauses 524 to - 540).—
Original clauses 526 (c)(iii) and 532 have been amended so as to-
ensure that private limited companies are registered with the words.
“Private Limited” as the last words of their name—See clause 13 (i).
(a) as amended by the Committee, ‘

155. Clause 611 (Original clause 575).—The Committee are of:
opinion that so far as Government Companies are concerned, it will.
be inappropriate to apply’ those clauses of the Bill which impose-
a penalty in respect of failure to do various things by directors,.
managers etc. But the provisions requiring the supply of informa-
tion to shareholders, the submission of returns and the like should
be made applicable to Government Companies also in the same man--
ner as in the case of other companies.

The Government had prepared a set of clauses, setting forth in:
detail the provisions of the Bill which should not apply to Govern-
ment Companies at all, and the manner in which other provisions.
should apply to them. But an examination of these clauses soon re-
vealed various difficulties and in particular that the exemptions and:
modifications could not be made on a uniform pattern, as the amount
of Government interest in and the nature of the activities carried on
by, the various Government Companies differed very widely. The-
question has therefore to be determined in each.case on its merits;
and the only authority which could possibly be entrusted with the-
function is the Government. The Committee have, however, pro--
vided a safeguard, viz., that copies of every notification issued by the-
Government exempting a Government Company from, or modifying
in relation to such a Company, the provisions of the Bill, should be-
laid as soon as possible after the issue of the notification before both.
Houses of Parliament—See new clause 614.

It has, however, been made clear that Government Companies.

xégvly constituted should not have managing agents—New Clause-
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. The Auditor General has been given power in specific terms, to
direct the manner in which audit should take place, to conduct
supplementary and test audits and to comment on the audit re-
port. The comments of the Auditor-General are required to be
Pplaced before the general body meeting—See New clause 613.

“Government Company” has been expressly defined. The percent-
age of Government interest has, however, been lowered from 80 to
51 per cent., so that the Auditor-General can exercise his statutory
powers in respect of companies where the Government have a majo-
rity interest—See new clause 612.

156. Clause 630 (Original clause 592)—The Committee consider
that Government should not delegate their powers in favour of a
“person” generally, but only in favour of an “officer”. They also
consider that some important powers should not be delegated at all.
A list of these will be found in new sub-clause (2). :

157. Clause 631 (Original clause 593).—This clause has been am-
ended so as to provide that the annual report on the working of
the Act should be laid before both Houses of Parliament within a
year of the close of the year to which the report relates.

158. Clauses 632 and 633 (Original clauses 594 and 596)—In
accordance with the recommendatior. contained in the First and
Second Reports of the Parliamentary Committee on Subordinate
Legislation, new sub-clauses have been added in each of these
clauses providing for all rules made by the Government there-
under being laid before both Houses of Parliament.

159. Original clause 595.—This has been omitted, as the .ground
is covered by clauses 14, 28 and 222.

160. Clause 642 (New clause).—The Bill as introduced divided
the “resolutions” of a company, only into two categories viz., “ordi-
nary resolution” and “special resolution”.

The third category “extraordinary resolution” provided for in the.
existing Act has been abolished. New clause 642 inserts a conse-
quential provision necessitated by the abolition. Any reference to an
“extraordinary resolution” which now oceurs in the articles of a
company or in any other document will be construed as a reference
to a “special resolution”.

SCHEDULES

161. Schedule 1.—Regulation 2 has been omitted as it really adds
nothing to the provision contained in clause 84 of the Bill.

Regulation 21 has been re-drafted to make it clearer.

162. Schedule VII.—Part I of this Schedule setting out the speci-
fic powers of “managing Agent” has been omitted as unnecessary.
All powers not referred to in Part II must be capable of being ex-
ercised by managing agents,
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The Schedule has been made applicable to “secretaries and
treasurers”.

The Explanation to item 2 of Part II which defined “relatives” ‘
has been omitted here, as the definition has been incorporated in
clause 2 of the Bill.

163. Original Schedule XI.—All the provisions contained in the
original Schedule having been incorporated in the body of the Bill
that Schedule has been omitted by the Committee. The necessity
for new Schedule XI is explained in paragraph 146 in the portion:
dealing with clause 405.

164. There is one matter which the Committee would emphasize.
The Bill confers very wide powers on the Central Government, the-
exercise of which will involve the taking of decisions at the highest
level in the Ministry concerned. The Joint Committee consider
that it is of the utmost importance that Government should create-
a full-fledged Department under the appropriate Ministry, function-
ing directly under the Minister concerned, for the administration of
the Companies Act and the discharge of other related functions.

165. The Committee also recommend that Government should:
‘accord the highest p0551b1e priority to the consideration of this Bill
at the next session”of Parliament. The Company Law Committee,
which was appointed by the Government of India at the end of 1950,
submitted its report in March, 1952. The present Bill, which em-
bodies those recommendations of the Company Law Committee-
which were accepted by Government, was introduced in the
Lok Sabha on the 2nd September, 1953, and referred to a Joint
Select Committee of the two Houses in May 1954. The Joint Com-~
mittee have considered the Bill at great length after giving full
hearing to representatives of Industry, Business, Labour, Shareholders,
Chartered Accountants and members of the Legal Profession. Thus
the Bill has been before Parliament for over a year and a half.
Having regard to the scope and character of the Bill, and its bearing
on the organization and working of the private sector in this coun-
try the Committee consider that it is of urgent importance to place
this Bill on the Statute Book without delay, as otherwise complica-~
tion and difficulties might well arise. In the opinion of the Com-
mittee it is therefore necessary that the Bill should be passed into-
Law during the next session of Parliament.

166. The Joint Comm1ttee recommend that the Bill as amended
be passed.

H. V. PATASKAR,
NEW DEvnr; CHAIRMAN,

The 2nd May, 1955. Joint Committee.

~
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Minutes of Dissent

I

The Joint Select Committee had to face a very formidable task
in dealing with a very comprehensive Bill which is the longest Bill
«ever presented to Parliament, of 612 clauses and 12 Schedules.

I wish the Bill could be pressed into more manageable dimensions
.relegating provisions regarding details to schedules or rules. We
thave in fact managed to make the Bill more formidable in size
‘with about 650 clauses and with 12 schedules.

The object of the Bill was to amend and consolidate the law
‘relating to Companies. The last substantial amendment. was
~effected in 1936 when Sir N. N. Sircar introduced the Bill which
ultimately became Act XXII of 1936. The actual working of the
‘Indian Companies Act as modified by Sir N. N. Sircar’s-amendments
~disclosed many defacts. :

Certain malpractices in Company management excited public
.attention and comments. The terrific increase in industrial produc-
“tion during the Second World War in response to the tempo of war
~-demands made it clear that there must be a thorough over-hauling.
-of the Companies Act of 1913. This was not an isolated factor in
India. In England similar shortcomings excited public comments.
"The Lacunae in the Companies Act and the defects in administra-
tion enabled profiteers and big financiers who lacked honourable
“traditions to misuse and pervert the Company law to serve their
-own ends.

In England Mr. Justice Cohen’s Committee was appointed by
~the President of the Board of Trade in June 1943. After taking
~oral evidence and considering the Memoranda submitted by experts
the Cohen Committee was satisfied that the great majority of limited
.companies, both public and private, were honestly and conscien-
tiously managed. I wish we could say the same thing for India.
Yet on the.whole the system of limited liability companies has
“been beneficial to the trade and industry of this country and essential
to the prosperity of the nation as a whole.

The role of_Joint Stock Companies in the economic development
.of the country is of peculiar importance. Since the amending Act
.of 1936, the growth of Joint Stock Companies in India has been
rapid and they. cover a very large area of industrial and commer-
.cial field in the private sector. Their operations embrace by far
the largest part of the'economic life of the community that is not
-under direct State control.

The directive principles®of our Constitution enjoin that the
~ownership and control of the material resources of the country
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-should be so distributed as best to subserve the comman good. The
.operation of the economic system should not result in the concen-
4ration of wealth and of the means of production in a manner
-detrimental to the common good.

The Planning Commission rightly pointed out that the directive
principles do not prescribe any rigid economic or social frame-work,
but provide the guiding lines of State policy.

The Bhabha Committee had observed that Company law was
primarily concerned with means and not with’ends. It can at best
provide a legal frame-work for the corporate form of business
-management in which organisation, capital and labour are brought
-together in a particular form of relationship which constitutes the
-essence of private enterprise.

Private enterprise must accept certain broad essential objectives
.and it is our hope that those who will ‘operate the mechanics of
-company management under the new Statute will maintain certain
standards and not be oblivious of their responsibilitiess. We are
-going to have a planned economy and that means private enterprise
‘must accept a new code of discipline in the larger interest of the
‘nation. The Planning Commission has rightly observed that private
-enterprise will justify itself only to the extent to which it proves
to be an agent for promoting the public good.

I have not much faith in ensuring honest and efficient adminis-
tration of Companies by means of legislation. Business would be
conducted in an efficient and honest manner provided the share-
holders would take an inteMigent interest in the activities of their
concerns and they are vigilant in safeguarding their interests and
those of the creditors and the general public. I hope that some
of the amendments we are suggesting in the Indian Companies Act
will make it possible for shareholders to exercise a more effective
general control over the management of their companies.

No lawyer or legislator can be against the enactment of legal
‘provisions for checkmating illegal practices or inefficient adminis-
tration.  Yet I must admit that legal doctrines afford sometimes
illusory protection to shareholders. That has also been the verdict
-of Lord Justice Cohen’s Committee. They have definitely declared
that, as applied to Companies, the doctrine of ultra vires serves no
useful purpose but is, on the other hand, a cause of unnecessary
prolixity and vexation. - Therefore, the Cohen Committee recom-
mended that it would be a sufficient safeguard if provisions in the
Memoranda were alterable by a special resolution without the
necessity of obtaining the sanction of the Court subject to certain
safeguards where debentures had been issued.

. With regard to mis-statements in Prospectus we have made
important recommendations and have made provisions both for
civil and criminal liability.

The Company Law Commiittee presided over by Mr. Bhabha
ocmnted out that the objects of the Amending Act of 1936 had been
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to a large extent defeated and Managing Agents had found id
possible to swamp the Board of Directors with their own nominees.
Mr, Sushil C. Sen, who was the Special Officer-in-Charge of the
Company Bill and who had considerable experience, had remarked
in his book on the Indian Companies Act— that it would make it
impossible to make the Board of Directors a packed body of persons
representing any particular interest. But the Bhabha Committee
has found that Boards of Directors were still being swamped by
persons closely connected or associated with Managing Agents.

We have made many drastic provisions with regard to Managing
Agents and Directors and put some restrictions on their over-all
remuneration and also on their power to borrow on the security of
the assets of the Company. Unless the Government is prepared
to accept the suggestion of the Company Law Committee regarding
the creation of a Central Authority to administer the Act, I would
not be prepared to vest very wide and almost uncanalised powers
on the Government in diverse matters as contemplated by the Bilt
as amended by the Joint Committee. Parliament should impose
adequeate safeguards before it vests the Government with the extra-
ordinary power of terminating the Managing Agency system in such:
industries as it may choose to notify by a publication in the
Gazette. This power of abolition of the Managing Agency system
by executive fiat may be influenced by political objectives and may
act as a deterrent on company formation and may check initiative
and may lead to undue cramping of the activities of the existing
concerns unless an alternative system is achieved it would be
unwise to destroy the existing system in a precipitate manner.

The apprehension is not unreasonable that in our anxiety to
tighten up the provisions of the Companies Act in order to make
the Managing Agency system shorn of its abuses and rnalpractices,
we have gone too far and prescribed toco many restrictions whick
in actual practice would make difficult, if not impossible, the smooth
and efficient management of business. At least in respect of
Director-controlled Companies, which do not appoint any Managing
Agents, the minimum restrictions should be provided as in the
United Kingdom Act. :

It is one thing to prescribe restrictions, limitations or fetters,
sitting in a Select Committee or discussing a Bill in the placid
atmosphere of a legislative chamber. Yet the sum total may
create an impracticable situation from the point of view of Company
formation or the practical working of a business concern. It is
not wise to drive the private sector to the tender miercies of a
bureaucracy and this may lead to jobbery or corruption. We can
only hope the restrictions and fetters would not introduce too much
rigidity and would cause lack of incentive and that they would not
prejudice the interests of the private sector and the efficient working:
and growth of industries so vital for the economic uplift of India.

I must express my regret that the basic recommendation of the:
Company Law Committee for the creation of a Central Authority on
the lines suggested by them has not been accepted by the Joint
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Committee. In my opinion the absence of a Central Authority, as
strongly urged by the Bhabha Committee, would to a large extent
defeat the object of this comprehensive Statute. Very cogent reasons
have been advanced by the Bhabha Committee for the creation of
a Central Authority to direct and supervise the administration of the
Indian Companies Act. There is a need for a Central Organisation

- continuously watching closely the activities of Joint Stock Com-

panies in India. Law can formulate certain conditions or circums-
tances in which the provisions of the Companies Act would be
applicable. The Bhabha Committee administered the appropriate
admonition that their intentions may be frustrated by superficial
changes in the management of the competitive business or its nature.
The applicability of definitions or categories or conditions or cir-
cumstances prescribed in the Statute to marginal cases would be
a difficult and delicate task. The avoidance of rigidity may be
desirable in some cases. Only an appropriate authority with requi-
site experience and knowledge can administer the law.properly and
command public confidence so vital in these matters. Sir N. N.
Sircar’s Amending Act of 1936 was not per se defective. But the
lack of an appropriate organisation maintaining a close watch over
the working of Joint Stock Companies was responsible for the un-
satisfactory working of the Statute and the prevalence of malpracti-
ces. There is no good having a comprehensive Company law unless
you set up a regular machinery for making proper application of it.

-

The Bhabha Committee pointed out that in the United Kingdom
‘he Board of Trade functions as a central authority. They. also
referred to the Securities and Exchange Commission set up in U.S.A.
by the Act of 1934 as discharging vital functions.. I would impress
upon .the hon’ble members of the Parliament the desirability of
accepting the recommendation of -the Bhabha Committee and to
provide for the creation of a Central Authority or Organisation as
recommended by that Committee in paragraph 257 of its report.
The majority of witnesses who appeared before that Committee
favoured a statutory authority created under the Indian Companies.
Act in preference to purely departmental organisation. Depart-
mental organisation may be easier to work. But a statutory autho-
rity, as the Bhabha Committee rightly pointed, will create more
confidence and possess more elasticity and initiative. I am strongly
urging that such a statutory authority should be created for the
purpose of working this statute. The Advisory Commission suggest-
ed in clause 409 will not serve the purpose. Their powers are not ade-
quate and their functions are not as comprehensive as recommended
by the Bhabha Committee. Major issues of economic policy certainly
would be determined by the Government. But once such issues are
settled, the application of the same to individual companies should
be the responsibility of a quasi-independent authority which will
examine the problems involved in a detached manner and be
guided solely in this regard by the general directions given under
the Statute or in the decisions of the Government.

There is considerable force in the recommendations of the Com-
pany Law Committee that it is only in this way that the Central
Authority can maintain its independent character and avoid suspi-
cion of bias or partisanship in the discharge of its functions. The

328 LS.
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Commission, as suggested by the Bhabha Committee, should have
the powers of inspection and investigation as well as supervisior
of winding up proceedings and should also keep investment market:
in the private sector of the economy under continuous observation

It is to be admitted with regret that the Government of India
as has been pointed out by the Bhabha Committee, have not the
adequa_te organisation for dealing with important matters relating
to capital issue control, regulation of stock exchanges and other
matters connected with the promotion and formation of Joint Stock
Companies. _ The Comnmhission can also help in the building up of a
cadre of trained technical and administrative staff needed -for proper
and efficient administration of Indian Companies Act and to analyse
and study prospectuses, company accounts and problems of invest-
ment finance. :

N. C. CHATTERJEE.
NeEw DeLur;

The 28th April, 1955.
I

I shall.make a few observations on the Bill as revised by the
Joint Committee.

To me it appears that the dominant features of the Bill are the
treatment of the Managing Agency System and the powers vested
in the Central Government in relation to the administration of in-
corporated companies, The Bill with about 650 clauses and 12
schedules is probably the biggest piece of legislation in size and
scope, on the subject in any country. Although the Bill in its origi-
nal form was framed largely on the model of the U.K. Act and the
recommendations of the Company Law Committee it has undergone
radical changes at the hands of the Joint Committee. The original
Bill embodied provisions relating to the Managing Agency System
designed to give effect to the recommendations of the Company Law
Committee. The object of these recommendations was to remedy
the situation arising from the abuses which had crept into the
system on account of the practices of a seclion of the Managing
Agen's, during the postwar days and they proposed to achieve the
object by tightening up the control over the system. The Commit-
tee were definitely of opinion that the system had served a useful
purpose and that shorn of the abuses that had crept in, it had great
potentialities for developing the private sector. The Joint Commit-
tee have however introduced provisions of a sweeping character
which virtually seek to abolish the system, instead of mending it.
‘The Bill as revised by the Joint Committee does not openly and
expressly provide for the abolition of the system. In my opinion,
vpen abolition of the system would have been better in the interest
of the economy of the country than the veiled one. This State of
affairs gives rise to a large measure of uncertainty and unbalance
in the economic situation which is more damaging to the economy
than a siraight abolition. In this context the provisions of clause
323 of the Bill may be examined. The first stage in the process of
abolition of the Managing Agency system is envisaged in this new
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clause which empowers the Central Government to declare that
companies engaged in certain classes of industry or business shall
not have Managing Agents and on such declaration being made by
them, the companies concerned should terminate the Managing
Agency contracts within a specified period. The Bill also vests
powers in the Central Government to approve or disapprove of
Managing Agency contracts when they are due for remewal. The
provisions embodied in clause 323 and the provisions relating to
approval of renewal introduce a large degree of uncertainty into
the private sector of the economy which in the coniext of the indus-
trial progress of the country cannot be contemplated with equani-
mity. The psychological eftect of these provisions will prove to be
far more disastrous to the economy than the physical effect of the
provisions.

Chapter VI provides for prevention of oppression and mis-
management. The court is empowered to give appropriate relief
against oppression of the application of a'certain number of mem-
bers, The Central Government too are given powers simultaneous-
ly to deal with cases of oppression or mismanagement. They are
vested with powers to appoint two directors to hold office at their
discretion, This is a novel provision which seems to be fundamen-
tally opposed to the accepted canons relating to management of
companies. This provision is calculated to disrupt the working of
the company itself rather than to secure the proper management
of the company. :

The Bill contains some clauses which deal with persons in
accordance with whose directions or instructions, directors are
accustomed to act and penalties are provided for breach of the pro-
visions. The interpretation-of these clauses may often lead to
anomalous results as they impose legal obligations of an onerous
character on persons who may really have no part or lot to play

in the affairs of the company.

It appears to me that there are two distinct spheres in the affairs
relating to companies one which is exclusively for the company
concerned in which the operation will be the sole responsibility of
the company and the other which should be of a regulatory charac-
ter in which the State and the Legislature should have their say
in the public interest. I feel that this distinction which is the
characteristic of the existing companies Ac: seems to have been
abrogated almost completely. The absence of a clear delimitation
of the two spheres seems right through the whole Bill. The machinery
relating to _administration. of companies has therefore become
very complicated. In fact the Bill imposes on company Manage-
ment so many obligations of an onerous character which are mostly
technical that the company will be hard to put to it to comply with
them strictly. Broadly speaking the approach to the question of
company law reform has been completely legalistic and the strue-
%pre haslclloeilcomebvery <c.iomplicilted. 'I}')he requirements of the situa-

ion cou ave been adequately met amendmen i
of the existing law whiclfl needZd refor?n_ ¢ of the portions

New DEeLny;
The 28th April, 1955. S. CHATTANATHA KARAYALAR.
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We do nol agree with the halfhearted recommendations of the
Committee in regard to the Managing Agency System. We feel
strongly that this system is not only responsible for many malprac-
tices and abuses and has long outlived its span of useful existence.
The capita! market is more developed to-day than it was in the 19th
century and it is not so difficult now to raise capital from the
market even in the absence of the managing agency system. More-
over, a number of financial institutions have recently been set up
to provide long-term capital to industry. In our view, therefore,
there is no reason whatsoever for the retention of a system which
already stands self-condemned.

The managing agency system has all along been asscciated with
the concentration of economic wealth and power in the hands of a
few. Tt represents the cult of ‘Ceazarism’ in economic affairs. And
economic concentration only too often leads to political concentra-
tion of power. As long as this system continues io exist it will not
be possible to achieve an egalitarian society based on economic

justice and fair play.

It is our firm view that the managing agency system is a relic
of industrial feudalism in this country and should be forthwith
abolished. That even the majority of the members of the Select
Committee are not satisfied with the system will be evident from
the fact that it has been now proposed to vest the Central Govern-
ment with power to notify that companies engaged in specified
classes of industry or business shall not have managing agents as
from a specified date. Under the circumstances and particularly
in view of the overwhelming evidence against the past conduct of
most of the managing agents it is difficult to appreciate the reasons
which have deterred the majority of the members from recommend-
ing the total abolition of the system of managing agency forthwith,
or even setting a definite time limit within which the system will
be completely abolished. @We may also add that Secretaries and
Treasurers for whom provision has been made in Chapter IV could
easily fulfil such useful functions as the managing agents are at
present considered to be performing.

2. As stated above we are unconditionally opposed to the conti-
nuance of the managing agency system. If, however, Parliament
would nevertheless acquiesce in its continuance, we would suggest
the following modifications in the recommendations made by the
Select Committee: —

(a) In clause 327 the term of office of the managing agency of
any company should be reduced to 10 years in the case
of reappointment or subsequent appointment of manag-
ing agents.

(b) In clause 327 remuneration should be limited to 7} per
cent of net profits. This is the amount which the
Committee recommends (in clause 381) for payment to
secretaries and treasurers who occupy a position similar
to managing agents.
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(c) In clause 352, the mini'm'um remuneration in case qf loss
or inadequacy of profits should be limited to a maximum
of Rs. 30,000 a year.

3. We feel extremely unhappy that the committee has not
recommended the establishment of a Central Authority, for the
many grave irregularities in the management of company affairs
could not be prevented and even the moderate provisions of the
company law were not enforced as the administrative staff were not
in a position to give undivided and expert attention to the working
of the Company Law. It will serve little or no purpose to stream-
line the Company unless an adequate and competent machinery is
set up for its proper and efficient working. We do not think that
thé departmental machinery that is proposed would be able to-fulfil
this cnerous responsibility. @The Company Law Committee after
considering fully all aspects of this question has recommended the
establishment of a 'Central Authority for working of the. Company
Law. They have advanced very cogent arguments in support of
this suggestion which we do not consider.it necessary now either
10 recaptulate or dilate upon. We need only say that the Law,
however good it may be, will be ineffectual in the absence of a
proper and efficient administrative apparatus.

4. We regret that the Bill does not provide for representation of
labour on the Board of Directors. We are strongly of opinion that
labour should have some representation on the Board. In modern
industry and business, labour plays as important a role as capital
or management. Further we feel that such a provision will promote
better industrial relations and improve efficiency. .

5. As regards the appointhient of auditors we are of opinion that
this should not be allowed in the name of the firm but in the name
of the individual. The auditor must not be regarded as a business-
man, but as one belonging to a profession. The practice of appoint-
ing auditors in the name of the firm is tending to give the character
of a commercial venture to the profession. And in consequence
some of the firms of auditors are developing into hereditary concerns.
Besides, the audits are getting concentrated in the hands of a few
firms. This practice does not allow real talent to play its role.
On the contrary, as is inherent in commercialisation, it is tempting
auditors to unprofessional conduct.

It follows from the above proposition that there should be limita-
tion placed on the number of audits that an individual can take up
without marring efficiency.” Under the scheme of the Bill limita-
tion is put on the number of directorship that a person can hold.
And we feel that, in the interest of the profession and that of the
shareholders similar limitation be placed on the auditors.

M. S. GURUPADASWAMY.
V. K. DHAGE.
BIMAL C. GHOSE.

New Devmr; AMJAD ALL
The 29th April, 1955.
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We wish to record our note of dissent on the following clauses:—

. 1. Clauses 84—89.—The provisions regarding classification of
shares and the rights to be attached fo each class have undergone
careful revision by the Committee and incorporate progressive
ideas. However, we feel that the recommendation of the Company
Law Committee, 1952, that preference shares should have only
qualified voting rights in certain contingencies (vide Report, Para.
48) should be fully implemented. While clause 86 of the Bill quali-
fies the right of the holders of Preference shares to vote in the
manner envisaged by the Company Law Committee, Clause 8%
provides that the present voting rights in respect of preference
shares, already issued, will be unaffected by clause 86. We do not
feel that there is any justification for discrimination between the
existing preference shareholders and those who will hold preference
shares issued after the commencement of the Companies Act, 1955.
They should all be treated alike.

2. Clause 223.—We are of the opinion that Government should
have power to appoint a duly qualified person or persons as an
auditor of the Company, in supersession of one appointed by the

-Company, if the Government thinks it necessary and proper to do
so in the interest of the company. Such a provision would ensure
more independence on the part of an auditor in examining the
accounts of the company and enable him to discharge his duties
more effectively.

3. Clauses 264 and 407.—(i) The Committee has recognised the
wholesome principle that while the right of decision is that of the
majority, the minority have a right of representation. This has
been embodied in clause 264 which permits companies to provide
for cumulative voting at elections of its directors and in clause 407
which provides for the nomination by the Government of two
directors to represent minority. We feel, however, that this does
not go far enough, as cumulative voting is only optional. Company
promoters would be slow to exercise this option not only because
of conservatism but also because they would not readily give up
the right which they now have and exercise of appointing all the
directors because of their holding or controlling a major block of
shares in the company.

(ii) We are conscious that clause 407 makes provision for
Government to accord representation to minorities by nomination
but these powers can be exercised only under given circumstan-
ces. It is not easy for minority shareholders, who are kept in
ignorance of the actual working of the companies’ affairs, to make
out a case for relief by the Government except on hearsay and
rumour. The lack of information puts a handicap on the minority
to get relief from a court of law, though there may be a general
feeling of dissatisfaction amongst them about the management of
the company. If is our submission that the right of minorities to
representation on Boards should be regarded as axiomatic.
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(iii) Of all the proposals made to ensure the constitution of a
Board of Directors some of whose members at least are indepen-
dent of the controlling interest, the system of cumulative voting
commends itself because of its effectiveness and simplicity. It has
been tried and appreciated in countries abroad, and we plead that
when we introduce the principle in our Company Law we should
do so whole-heartedly and give it the best chance of survival and
success.

NARENDRA P. NATHWANI.
R. R. MORARKA.

New DELHI;
The 29th April, 1955,

A%

The Joint Committee have made many major changes in the
Draft Bill, some of which are of a fundamental nature. The more
important of the new provisions are those relating to managing
agents and secretaries and treasurers; those requiring greater
details to be given in balance-sheets and profit and loss accounts,.
and filing of balance-sheets of private companies with the Registrar;.
those affecting the qualifications, rights and duties of directors;
those providing for investigation of the ownership of companies and.
giving increased powers to the Central Government in respect of
appointment of inspectors; and those tightening up the provisions.
- relating to prospectus. The Bill in its present form is prolix, instead
of concise; complex, instead of simple and intelligible; and restric~
tive and rigid, instead of flexible. It is mainly on the issue of these
objectionable features of the Bill that we differ from the majority
view. |

The existing Companies Act has about 300 sections. The Draft
Bill contained 612 clauses, whereas the Bill as it has emerged from
the Joint Committee contains about 650 clauses. Even the revised
U.K. Companies Act is shorter, and includes 462 sections. More-
over, there are many instances of loose drafting, especially in
clauses 2(3), 4, 56, 136, 197, 238, 293 and 454. There are many
provisions which add to the complexity of the Bill. Probably,
clauses 2(3), 6 and 7 defining “associate”, “relative” and “persons.
in accordance with whose directions or instructions the directors.
are accustomed to act” are the ones that are chiefly responsible for
the complexity of the Bill. The meaning of the term “associate™
has been made more comprehensive, and now includes a number
of persons, firms and corporations, who were not regarded as:
“associates” at all in the draft Bill or in the existing law. The third
term will lead to arbitrary interpretations, Complications will
also arise owing to provisions such ag liability of promoters:
for omission of relevant facts from prospectuses, even where such
omission is of an immaterial nature, or gives an impression to-
shareholders less favourable than that which they would otherwise-
have got. Other provisions which are unnecessary in our opinion.
are: independent auditing by qualified auditors of private com--
Panies; filing of balance sheets of private companies with the-
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Registrar; and the filing of the draft of the managing agency agree-
ment (before the agreement is signed) with the Registrar along
with the memorandum and articles. The margin of time in the
existing Act for raising the minimum subscription before allotting
shares has been reduced from 180 days to 120 days. We think this
will cause the abortion of many new enterprises, as in India the
capital markets are not highly developed and other conditions are
not as favourable as in other countries. At the same time, it will
not afford a commensurate benefit' to subscribers. The provision
in the Bill allowing persons who are not members to attend and
vote at company meetings, and to speak in the meetings of private
companies, is a dangerous provision, as it will enlarge the scope of
professional mischief-mongers. The .provision in one of the Sche-
dules to disclose the secret reserves of a company in its published
accounts is unnecessary, and it will create confusion and might
lead to embarrassing demands on the management from share-
holders and others that are inconsistent with the present policy of
the Government to encourage corporate savings.

The complexity of company management would certainly
increase if this Bill is enacted, as it contains many clauses which
have a retrospective effect, and which would cause disturbance in
existing rights and liabilities of shareholders and others and create
embarrassing situations. Especially objectionable in this respect are
the clauses relating to the voting, dividend and other rights of
shareholders, and investments of a company in excess of the pres-
cribed limit.. Prevailing share values are based on existing rights
of shareholders, and if these rights are disturbed, changes in share
value would occur, resulting in undeserved losses to some and
windfalls to others. According to clause 373, investmernts made
after 1st April, 1952 and before the commencement of this Act,
which are in excess of the prescribed limit, and which do not get
the requisite approval in a general meeting of the company and of
the Government, are required to be sold off within two years. This
may lead to heavy losses to the companies affected, particularly if
there is no ready market for such shares.

Over and above these complexities, there are many needless
prohibitions and restrictions in the Bill. The absolute prohibition
against the issue of equity shares with dilferential rights in respect
of voting, dividends, etc., does not seem to us to be advisable in the
prevailing circumstances. Similarly, the prohibition to appoint
associates as buying and selling agents on commission basis in India
irrespective of the fact that their business connection with managing
agents or secretaries and treasurers is remote, and irrespective of
the fact that they may be the best qualified parties, may not neces-
sarily operate to the benefit of the company. Clause 79 prohibits the
redemption of preference shares from sale proceids of the com-
pany’s property. We do not see why a company should not be allow-
ed to redeem its preference shares out of the sale proceeds of its
unwanted property. Similarly, we are unable to understand why
clause 77 prohibits the application of, or writing off of, premiums
received on shares to or against items other than those laid down in
the clause, especially the writing off of premiums against revenue
losses. In many instances, even minute details which should best
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have been left to the company to work out, are sought to be regulated
by law. »

There are many instances of restrictions being needlessly heavy.
‘For instance, the appointment of managing agent or associate as
selling or buying agent outside India requires a special resolution
instead of an ordinary resolution. Similarly, loans to companies
under the same management in excess of specified limits also
Tequire a special resolution, instead of an ordinary resolution.
“There is no reason why a special resolution instead of an ordinary
.one is necessary for the appointment of certain persons connected
with managing agents as directors, especially as the right of manag-
ing agents to nominate ex-0fficio directors 1is limited to one-third
.of the board or two persons, whichever is less. Under clauses 309
.and 310, an increase in the remuneration of directors is subject to
.Government approval although the fixing of such remuneration in
‘the first instance is not subject to their approval. Similarly, Gov-
.ernment approval is necessary whenever there is a change in the
.constitution of managing agents, not only when such change is of
‘a material nature, but also when such change is of no consequence
at all, as for example, when a nominal or infinitely small frattion.
.of the shareholding is transferred.

Joint Stock Companies have been the most important form of
industrial and commercial organisation in all democratic countries
.during the last century, and, indeed the number of joint stock com-
panies and the value of their paid up capital in any country may
be regarded as a rough index of its industrial and commercial
.development. As the company law of a country has an important -
bearing on its economic development, its provisions should be con-
ducive to the promotion of joint stock companies, their efficient and
honest management and healthy growth. In our view, the present
Bill contains many provisions which are needlessly restrictive
rather than helpful, and complex and ambiguous rather than simple
.and intelligible. This will hinder rather than facilitate promotion of
companies, and make their day to day administration rigid and
difficult, especially for smaller parties who cannot afford either to
-employ legally qualified staff or to pay heavy fees to legal experts.
In India, the companies tend to be smaller in size than in advanced
-countries such as the U.K,, and the U.S.A. Moreover, in the interest
of industrialisation, especially in the country-side, it iS necessary
that more and more companies should come into existence, and, to
this purpose, the Company Law should be made simple and flexible,
in order to make its operation easy for promoters and organisers
in the country-side. If the present complex and restrictive charac-
ter of the Bill is retained, it may discourage the formation.of small
companies, especially in the country-side, and cause the conglo-
meration of companies in large cities, such as Bombay and Calcutta,
where expert legal advice and other facilities are available. In
-our opinion, the cumulative effect of the Bill, if passed, on econo-
‘mic growth will be, to say the least, not salutary. :

Another important feature of the Bill to which we would draw
attention is that the Government have acquired powers—listed in
Appendix VI—some of which are unnecessary in our opinion, which
‘will restrict the scope of the formation of healthy traditions so
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necessary for the growth of human institutions. It is our convic-
tion that most of the malpractices in the past have been due not
to imperfections in the law itself, but due to the laxity and lack
of vigilance on the part of the administration. We are, therefore,
of the view that, in order to carry out their responsibilities under
this Act, the Government should create a special department
under the Finance Ministry, staffed by top-ranking administrators.
and legal experts, to cope up with the work. Wherever the Gov-
ernment wish to delegate the powers to other persons or authori-
ties, they should take care to see that such persons are of the:
highest calibre, in no case below the rank of a Joint Secretary,
and that such authorities have adequately qualified and
experienced members and staff.

The most revolutionary change brought about by the Joint
Committee is the incorporation of a provision authorising the-
Government to prohibit by notification the managing agency
system in any industry. Although the Company Law Committee
and other responsible bodies had recommended that the managing
agency system should be amended rather than ended, certain
powerful political elements have been obsessed with the idea of
gradually abolishing it. The Joint Committee have added a pro-
vision authorising Government to do away with managing agents
in any industry, allowing the appointment of secretaries and
treasurers in their place.

The problem which neither the Joint Committee nor the
Government have solved is that of an alternative form of
managerial organisation to replace managing agents. That the:
system is indispensable in the present circumstances is proved by
the fact that the Joint Committee have found it necessary to allow
in notified industries the appointment of secretaries and trea-
surers, whose functions, powers and terms of appointment differ
only slightly from those of managing agents. We are of the view
that it is not advisable to abolish the managing agency system
merely because of the abuses to which it has been subjected by a
few managing agents, in the same way as it is not advisable to-
place needless restrictions on the working of joint stock companies.
because of the malpractices of a few. Moreover, since the Com-
pany Law Committee have reported, and since the Company Law
has been amended in 1951, nothing has happened which calls for-
such drastic steps as the abolition of the managing agency system or-
the imposition of undue restrictions on management. If the:
Government are in favour of abolishing the managing agency
system, they should try to foster some alternative system of
management. .

Shri Tulsidas Kilachand had submitted to the Committee a memo--
randum suggesting that instead of abolishing the managing agency
system, encouragement may be given for the development of the
director-controlled form of company management by relaxing restric-
tions in favour of the latter, Since the Bill is ecloured by a bias:
against managing agents, and since the apprehension about the likeli--
hood of their malpractices is responsible for the excessively restric-
tive character of its provisions, the logical method of encouraging.
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the growth of director-controlled companies is by appropriately
relaxing in their favour those restrictions that are laid dewn with a
view to preventing abuses by managing agents. As a basis for
such relaxation it is suggested that no more restrictions . be
placed on our director-controlled companies than those prevailing
in the laws of other countries in which the _director-controlled
form obtain. Since our Company Law is based on  that of the
UK., and since the director-controlled form of campany manage-
ment obtains in that country, it is suggested that the restrictions
placed on director-controlled companies in India should be more or
less in line with those obtaining there.

In conclusion, we feel that the Bill was gone through the Joint
Committee with extraordinary speed, particularly during the later
stages, very little time being available for the study of the Report
of the Committee and the final draft of the clauses. We are giving
below our views on some of the clauses where they materially differ
from those of the majority. We have differences on other clauses
too, but as they are relatively less important, we do not think it fit
to bring them out at this stage.

Clause 2(2).—This clause defines an “associate”. On the
recommendation of the Company Law Committee the term “asso-
ciate of a managing agent” was introduced by, and defined in the
- Indian Companies (Amendment) Act, 1951, which definition was
adopted in, the draft Bill. The Joint Committee have re-defined
. it, making it more comprehensive and applicable to secretaries
and treasurers also, and adding to the list relatives of individual
managing agents and of partners of firms of managing agents or
secretaries and treasurers, , as well as holding companies and
many other categories of persons. The Joint Committee have
added an explanation to the effect that if A is the Associate of B,
then B is the Associate of A. In so far as relatives are concerned
we have suggested a modification in its definition under clause 6.
The definition of associates is so wide that a person may become
the associate of another even without his knowing it, or without
he himself having anything to do with it, or without his having any
business connection whatsoever with his co-associates. This may
lead to many absurd or anomalous situations.

The circle of associates of a person will fluctuate with do-
mestic events like Dbirths (including illegitimate births),
adoptions, deaths and marriages; with changes in shareholdings
and partnership shares; and with appointment or retirement of
directors, managers and managing agents or secretaries and
treasurers. The disabilities and liabilities of, and restrictions on,
associates arise under about twenty clauses of the Bill, and many
of them are of a serious nature. For instance, if a company is
being investigated, the affairs of the managing agent’s cousin’s
husband would be liable to be investigated even if he does not
know the managing agent and has no business connection with
him whatsoever merely if the inspector thinks it necessary for
the purpose of his investigation. Associates, no matter how
remotely connected, cannot obtain loans from, or be appointed,
selling and buying agents on commission basis in India by, the
companies managed by their co-associates. Moreover, persons who
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are not associates to start with might become associates later on
by virtue of marriages or other events mentioned above, and that
would create embarrassing situations. We suggest that the impli-
cations due to this definition in regard to the situations that may
arise under each of the twenty relevant clauses should be fully
worked out with a view to eliminating unintended and anomalous
consequences. We also suggest that the term should be so defined
as to create the relationship of “associate” only if there is evidence
of substantial business connection.

Clause 5.—According to this clause, olficers who authorise
wrongful acts or omissions would be punishable only if they do so
knowingly and wilfully, but those who actually commit the wrong-
ful acts or omissions would be punishable if they commit them
knowingly, and even though they may not commit them wilfully.
An officer might be required to do something against his will on
the instructions of his superiors, who might regard such action as
-perfectly legal. Therefore, the words “knowingly and wilfully”
:should be substituted for the word “knowingly” to cover also
-those cases in which the officer himself does an act of omission

.or commission. _
Clause 6.—This clause defines the word *“relative” used in clause
-2(2) and also in Schedule VII.

The definition is too wide and at least cousins and their spouses
should be omitted. Accordingly sub-clause (v) should be deleted.

Clause 7.—This clause gives the interpretation of “persons in
.accordance with whose directions or instructions the directors are
accustomed to act”. The clauses affected are clause 294, relating
-to loans to directors; clause 369, relating to loans to managing
.agents; and clause 161, relating to penalty for non-compliance with
provisions requiring submission of annual returns. This term is
vague and capable of arbitrary interpretation. For instance, the
-managing director of a Government-owned company, such as, Sindri
‘Fertilizers and Chemicals, Ltd., may be said to act in accordance with
the directions or instructions of the Production Minister. Should
the Minister be made liable under the abovementioned clauses?
“This vague term should not be used at all. Although in the U. K.
Act this term is used, it is not necessary in the Indian law in view
.of the use of alternative terms such as “associate” and “relative”,
which are not used in the UK. Act. The terms “associate” and
~“relative” are clearly defined, and are more comprehensive.

Clause 32.—This clause requires that along with the memoran-
.dum and articles, the proposed managing agency agreement or the
proposed agreement with the secretaries and treasurers should
.also be presented for registration.

Such proposed agreements have no legal validity, nor are the
parties concerned bound by their terms. Such practice may cause
-misunderstanding in case it becomes necessary to alter the terms
when the final agreement is made and signed. Only the final agree-
-ment signed by the parties concerned should be required to be
-presented for registration.

Clause 43.—Under sub-clause 5(b), where the omission from a
-prospectus, or statement in lieu of prospectus, of a matter required
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to be specified therein is calculatéd to mislead, such an omission
will be deemed to be an untrue statement which will subject the
promoters to civil and criminal liability under clauses 61 and 62.

An omission may be due to an oversight or a bona fide belief
on the part of the promoters that it is not necessary or material
or relevant. The onus of proving that the omission was bona fide
lies on the promoters under clauses 61 and 62, and whereas the
promoters would have an opportunity to prove that the assertions
made in their statements are true or based on official reports or on .
expert opinion, such a defence would not be available to them in
the case of omissions. Moreover, even if the omission is immater-
ial, or even if the omission gives an impression which is less
favourable than that which the shareholders would have otherwise
got, the promoters would still be liable. In the UK. Act, there is
no liability for omissions. Sub-clause 5(b) should be deleted,
but if it is retained, provision should be made to exempt omissions
of a bona fide nature, omissions which are not material, and omis-
sions which give an impression to shareholders less favourable than
that which they would have otherwise got. The same remarks apply
to clauses 64(b) and 69(6) (b). SRR

Clause 68.—This clause deals with prohibition of allotment of
shares unless minimum subscription is received. Under sub-clause
(5), if minimum subscription is not received within 120 days of the
first issue of the prospectus, the money collected has to be returned.

In an underdeveloped country such as India, where the capital
market is not highly developed, and where investors are - scarce,
promoters should be given adequate opportunity and provided a
liberal margin of time to édllect the minimum’ subscription. The
going would be particularly difficult for small parties and for new-
comers, especially in non-urban areas, unless the provisions are
liberal in this matter. Therefore, either the present time limit of
180 days should be retained, or provision must be made to extend
on application the proposed time limit of 120 days by further 60 days.

Clause 77.—This clause requires that premiums on shares should
be shown in a separate account, and specifies the items against
which such premium can be written off, or purposes for which it can
be applied. ‘

Sub-clause (2) is an example of unnecessary restrictions which:
lay down rigid provisions regarding minute details, which may best
be left for the management to work out. ‘There is no reason'why
premiums should not be allowed to be written off against revenue-
losses and other appropriate items.

Clause 79.—It provides that preference shares may be redeemed
only out of profits of the company or out of the proceeds of a fresh
issue of shares made for the purpose of redemption. In the Draft
Bill, it had been provided that such shares could be redeemed also
out of the sale proceeds of any property of the company.

What is wrong about a_company disposing of unwanted proper-
ty in order to redeem preference shares, especially if it has no re-
serves made up of accumulated profits or if a fresh issue of shares is
not advisable? This is another instance of purposeless restriction
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on the minute details regarding the working of a company, which
should best be left for the management. to work out. It would be
in the company’s interest to retain the provision in the Draft Bill.

Clause 87.—This clause lays down that after the commencement
©of this Act, no company shall issue equity shares with dispropor-
tionate rights in regard to voting, dividend, participation in the dis-
tribution of capital  assets on liquidation or other matters.

This restriction has been imposed on the ground that persons
holding minority share capital with disproportionate voting rights
might be able to acquire control of the company, which would
leave scope for malpractices on the part of managing agents. Where-
as the objection against disproportionate rights may be justified on
this ground, the objection against disproportionate voting rights in
respect of dividend or participation in the assets of the company on
dissolution is not altogether justifiable. A company whose shares are
quoted at half the face value would not be able to atfract fresh
equity capital unless the new issue offers some additional ad-
vantage. It would, therefore, be advisable to allow all companies to
issue shares carrying disproportionate rights other than voting rights.
Besides, in order to encourage the director-controlled form of manage-
ment, companies not having managing agents or secretaries and
treasurers should be allowed to issue shares with differential rights in
respect of voting, dividends and other matters.

Clause 88.—This clause provides that existing companies with
equity shares having disproportionate voting rights shall bring the
voting rights in conformity with this Act within three years of the
Act coming into force; and, in respect of any resolution relating
to appointment of managing agents or buying and selling agents or
the grant of a loan to any managing agent, existing voting rights
shall be so exercised as to be in conformity with this Act immediate-
1y on its taking effect.

A disturbance in this matter would unjustifiably lead to rise
and fall in share values with disproportionate rights, and it would
cause some shareholders to suffer losses and others to reap wind-
falls. This matter should be left to shareholders to be settled among
themselves.

Clause 110.—Under this clause, where directors refuse to trans-
fer shares, whether partly or fully paid up, the transferor or trans-
feree has been given a right of appeal to the Central Government.

The Company Law Committee had recommended that such ap-
‘peals should be heard by the Central Authority proposed by them.
‘But under either clause 406 or any other clause, the Government are
ot required to refer such appeals to the Advisory Commission,
although under clause 630 the Government are empowered to dele-
gate such powers. As recommended by the Company Law Com-
mittee, the right of appeal against refusal of registration should
‘be given to the transferor or transferee only in the case of fully
paid-up shares. Further, instead of the Central Government, the
High Court should be empowered to hear such appeals in camera
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Clause 175.—According to this clause, the member of a company
is entitled to appoint another person, whether member or not, as
his proxy to attend and vote on a poll; and, in the case of a private
<ompany, also to speak at such meetings. '

This would mean that outsiders having no genuine interest in the
company, but bent upon mischief, would be enabled to cause trouble
at meetings. This provision would encourage professional mis-
chief-makers without affording a commensurate benefit to the com-
Ppany or its shareholders. This matter should not be prescribed by
Jaw, but left to be determined by the Articles of Association of a
‘Company. C .

Clause 197.—~Sub-clause (1) of this clause lays down . that “the
total remuneration (other than sitting fees) payable by the company
to its directors, its managing agent or secretaries and treasurers, if
any, and its manager, if any, shall not .exceed 11 per cent. of the
net profits of the company”. Sub-clausé (4) lays down a limit of
Rs. 50,000 per annum, but it is not clear whether this limit applies
to the remuneration of each such person or all of them put together.
“This sub-clause was added by the Joint Committee at the last minute,
and bears the impress of inadequate consideration and imperfect

drafting. Moreover, when read along with clause 308, the confusion
becomes worse.

We suggest that the two clauses referred to above should be re-
drafted; the salaries payable to directors, and managers should be
excluded in calculating the remuneration payable to directors; and
an overall limit of 5 per cent. of net profits over and above the re-
muneration of managing agents or secretaries and treasurers, or a
maximum limit of 11 per cent. of net profits where there are no
managing agents or secretaries and treasurers, should be laid down
for the remuneration of the directors and managers. The proposal
of the Joint Committee is, in our opinion, not practical, and, more-
over, it leads to discrimination between directors and managers of
companies managed by managing agents and companies managed
Dby secretaries and treasurers.

Clause 199.—This clause prohiBits payment of remuneration free
©of taxes on income to any officer or employee of the company.

We are opposed to this provision which will amount.to a diseri-
mination against employees of Indian joint stock companies, as
other employees, including those of foreign companies, proprietary
firms, and co-operative societies will not be subject to this disabi-
lity. It will impose on any body corporate registered in India an
-additional strain inasmuch as the cost of providing an officer or em-
ployee a certain post-tax income, say Rs. 5,000/- per month, will
‘be greater in its case than in the case of a company registered
<elsewhere or a proprietary firm or other class of organisation.

Clause 219.—Under this clause even private limited companies
are under an obligation to file with the Registrar three copies of the
balance-sheet certified to be. true copies by the company’s auditors
a}sl also the auditors’ report in so far as it relates to the balance-
sheet.



48

Under the present Act, private limited companies are exempted
from filing even balance sheets with the Registrar, in the interest
of secrecy. The public have no interest in such concerns, and banks
»and others, who are interested in lending to them or having rela-
tions with them, can get such accounts by approaching them. The
Cohen Committee went into this question, and recommended the
creation of a special class of private companies known as exempt
private companies, which inter alia should not be required to file
their balance sheets with the Registrar. This recommendation has
been implemented by the U. K. Government. The Millin Com-~
mission in the Union of South Africa had recommended that private
companies should be required to file copies of balance sheets with
the Registrar. On the strength of this, the Company Law . Com-
mittee made the same recommendation, which has been incorporat-
ed in the Bill. It should, however, be noted that the recommenda-
tion of the Millin Commission was not adopted in the final text of
the South African Companies Amendment Act of 1952. The im-
portance of the private company in the industrialisation of the coun-
try should be recognised. In the U. K. there are over a quarter of
a million companies on the registers, a great majority of which are
private companies, and some 60 per cent. of the private companies
are exempt private companies. Besides the number as well as the
paid-up capital of private companies are increasing in the UK.
faster than the number and paid-up, capital of public companies.
In India also, in recent years, the same tendency is noticeable. This
trend should be encouraged in the interest of decentralising in-
dustrialisation, and if the suggestion to exempt all private com-
panies is not acceptable, a special class of exempt private companies
as in the U.K. should be created and afforded this exemption.

Clause 225.—It provides. that the audit of a company shall ke
by a registered accountant, and that an officer or servant of the
company shall not be appointed as its auditor. This provision is.
applicable also to private companies.

Section 144 of the existing Companies Act exempts a private
company from this provision. Under the U.K. law, an exempt
private company, which is in the nature of a family partnership, is
exempt from the obligation to have a qualified independent au-
ditor. Most of the remarks made by us under clause 219 apply
also to this clause.

Clause 238 —Under this clause an inspector appointed under clauses
234, 235 and 236 to investigate the affairs of a company has powers
to investigate the affairs of its subsidiaries, managing agents or
secretaries and treasurers, and associates, if he thinks it necessary
for the purposes of his investigation.

This would lead to endless harassment of associates of managing
agents, especially where the managing agents are individuals or
firms, in which case relatives would be regarded as associates, and
although they may have no business connections with the company
or the managing agent, their affairs would be liable to investigation.
To minimise the chances of needless harassment, it should be provid-
ed that before an inspector can go into the affairs of associates or
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other persons, he should obtain written permission from the Gov-
ernment to do so, and that the Government should give sqch per-
mission only if after hearing the explanation of the associates or
others concerned they are satisfied that there are reasonable grounds
and a prima facie case for extending the investigation to such asso-
ciates or others.

Clauses 279-281.—These clauses prescribe a maximum age limit
of 65 years for directors and require every director to draw the
attention of the company when he reaches the age of 65 years. The
age limit may be relaxed by an ordinary resolution of the company.

This is a needless restriction. It would be best to leave it to the
company to lay down in its Articles a provision requiring every
director to disclose when he reaches the age of 65 years, and pres-
cribing an ordinary resolution in general meeting to approve the
appointment of directors who have attained such age.

Clause 292.—This clause deals with cef"r.ain restrictions on the
powers of directors. ‘

It may be pointed out that these restrictions have been proposed
in the context, and against the background, of the managing agency
system. These restrictions should be relaxed in the case of companies
which have no managing agents. The same remarks would apply to
companies which do not have secretaries and treasurers.

Clause 293.—This is a new clause introduced by the Joint Com-
mittee. It requires that the Board of Directors shall not appoint a
sole selling agent for any area unless such appointment is approved
in general meeting by the company within a period cf six months of
the appointment. b

The appointment of a sole selling vagent should best be left to
directors, and not shareholders. The company law of no country in-
cludes such a restriction.

Clause 294.—This clause provides that except with the approval
of the Central Government a company may not give a loan to its
director, to a firm in which he is a partner, to a private company in
which he is a member, to any body corporate in which the directors
of the lending company control 25 per cent. or more of the voting
power, or to a body corporate the management of which is accustom-
ed to act in accordance with the directions or instructions of the
Board of the lending company. :

It is not reasonable to place restrictions on loans by one company
to another merely because oné or more of the directors of the lending
company hold 25 per cent. of the shares in the borrowing company.
The other directors of the lending company should be trusted to see
to it that lending is permitted only if it is in the interest of the
company. The Central Government may hesitate to approve pro-
posals for loans to avoid assuming moral responsibility for the risk
involved. Sub-clause 1(d) in respect of loans to bodies corporate in
which the directors of the lending company control 25 per cent. of
the voting powers should be deleted. Sub-clause (1)(e) is in respect
of persons “accustomed to act in accordance with the directions of
the directors”. This expression, as pointed out under clause 7, is
vague, and, accordingly, we suggest that this sub-clause be deleted.
328 LS.
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Under sub-clause (3), inserted by the Joint Committee at the
last moment, in respect of loans already made and coming under the
bar of this provision, the lending company will have to get the ap-
proval of Government, failing which it will have to enforce the re-
gay(rinelzn: gf loans. This is an objectionable provision, and it should

e deleted. o

_ Clause 309.—According to this clause, an amendment of any pro-
vision for the increase in remuneration of a managing director or
any other director would require the approval of the Central Gov-
ernment.

This is an anomalous provision in that no such approval is re-
quired when the remuneration is fixed for the first time. This is a
matter of detail which should best be left to the company. Clause
197 fixes the overall limit for the total remuneration payable to direc-
tors, managing agents or secretaries and treasurers, and the manager
of a company, in view of which this provision is redundant.

Clause 310.—Any increase in the remuneration of a 'managing
director after the commencement of this Act requires Government

sanction. ’

. The remarks made under clause 309 apply also in the case of this
clause. :

Clause 323.—Under this clause, Central Government have power
to declare by notification that in respect of companies engaged in any
class or description of industry or business the managing agency
system shall not operate. No company engaged in that industry can
have a managing agent at the end of 3 years from the date of noti-
fication or 15th August 1960, whichever is later.

The provision would mean discrimination against the notified in-
dustries, and an impending danger to the other industries. Even
a mixed or composite company, such as Delhi Cloth Mills, or Rohtas
Industries, which engages in more than one industry, will not be
allowed to have managing agents, if one of the industries it engages
in is a notified industry. The trouble with this provision is that it
is difficult to lay down criteria in this respect. The Government
problably have in mind industries such as Jute, in the installed capa-
city of which they do not envisage any increase. It would be falla-
tious to say that the development of old established industries such
as jute textiles is not necessary; even if there is no scope for ex-
pansion in their capacity, there is ample scope for rehabilitation of
their machinery, diversification of their products, and introduction of
more advanced processes. Such qualitative development (as against
quantitative development) is essential for the survival of the indus-

' try against foreign competition, especially from the fast growing
Pakistan industry that enjoys the advantages eof superior raw jute
and new machinery. The qualitative development of an industry re-
quires managerial talent of superior order, which cannot be attracted
without adequate incentives. Moreover, this provision will dis-
courage management from developing to the full extent industries in
which managing agency is allowed, for fear that on reaching maturity
the industry will be notified. Last but not least, this power is too
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“fundamental to be left to be exercised by mere notification. This
:should be the subject of special legislation.

‘An objectionable feature of this clause is that the Government are
‘not required to consult the Advisory Commission before taking
-action under this clause. Moreover, Parliamentary sanction will not
be necessary before notifying any industry, and the Parliament will
.get an opportunity of considering it only after a notification is issued
-under this clause.

Clause 325.—A managing agent cannot be appointed or reappointed
'by the company except in general meeting and without the approval
-of the Government. Before Government accords its approval, it
.must be satisfied that the managing agent is a fit and proper person,
-and that he has fulfilled any conditions imposed by Government.

Our objections to this clause are that, firstly, Government should
‘be required to give its approval in all cases except in those in which
they are satisfied that the parties concerned are unfit or suffer from
«disqualifications; and, secondly, that the Government should not
be empowered to lay down conditions at-the time of giving its
-approval. It would be difficult to lay down criteria about fitness,
.and arbitrary decisions will be possible under this clause. In so far
.as the term and conditions of appointment are concerned, the share-
holders and the company are the appropriate judges, and it would
.Ye undemocratic for Government to lay down additional conditions.

Clause 331.—Managing agents and certain categories of their as-
:sociates cannot together have more than 10 companies in their group
-after the 15th of August, 1960.

The criterion of ten companies laid down is arbitrary. The
‘management of ten companits each with a capital of 1 lakh of
rupees does not carry the same burden or responsibility as the
management of two companies each with a capital of many crores
-of rupees. Moreover, the managerial and financial resources of all
:managing agents are not the same, and the management of a cer-
‘tain group of companies that would be an impossible task for 'small
partiels Wénuld be an easy one for big parties. This clause should
be deleted. ‘

Clause 345.—This clause lays down that Government approval
:shall be necessary for all changes in the constitution of a managing
agency including changes due to retirement or appointment of new
partners or directors and managers, and changes in shareholding—
wwith certain exceptions.

This will make even insignificant changes subjecf to Govern-
:ment approval. Original clauses 325 and 326 of the draft Bill should
‘be adopted instead of this clause. T

Clause 352.—See comments under clause 197,

Clause 356.—A managing agent or his associate cannot receive
-commission for the sale of the managed ccrapany’s goods in India.
For sale outside India he can be appointed as selling agent on
-commission basis by a special resolution for periods ¢f not more
than 5 years at a time, provided he maintain an office in the place:
«concerned for other business.
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This clause is too restrictive. Associates of managing agentss
should be allowed to become selling agents on commission kasis by
an ordinary resolution. For sales outside India, the conditions that
the agents should have an office for their other business should be-
removed in the interest of encouraging exports. What c¢bjection.
could there be to an agent opening a special office for promoting,
exports of the company’s products?

Clause 358.—Most of the remarks under clause 356 apply also to-
this clause.

Clause 369.—Under this clause, a company may not give a loan.
to its managing agent or its associate or to any other company in.
respect of which the Ceniral Government declare that the manage-
ment is accustomed to act in accordance with the directions or-
instructions of the managing agent or his associate.

While there is some justification for prohibiting loans to managing.
agents, it is not reasonable to prohibit loans by.a company to those-
associates who may have remote connections with them. It may
even be that on occasions loans may be granted to persons without
knowing that they are associates, or persons may become associates.
after the loans have been made, in which cases the penal provisions
would be attracted. We are against the use of the term “persons who-
are accustomed to act in accordance with the directions of the manag-
ing agents”. Therefore, we feel that this clause should not apply
to “associates” and “persons accusiomed to act in accordance with.
the directions of the managing agents”.

Clause 370.—The clause prohibits loans as between companies.
under the same management except with the consent of the lending:
company by special resolution. -

The clause should be modified so that such loans are permitted:
by ordinary resolutions of the company. The clause exempts loans-
by a holding company to its subsidiary, But not vice versa. Some-
times the subsidiary may have surplus funds which may be lent to-
the parent company with advantage to both.

Therefore. loans by subsidiaries to their respective holding com-
panies should not be prohibited.

Clause 373.—This clause provides that all investments made-
after 1st April 1952 which could not have been made if clause 372:
had been in force have o be approved by ordinary resolution of the
company and also by Government, and that if the requisite sanction.
is refused, the excess investments are to be sold within 2 years of’
the commencement of the Act.

If companies are forced to liquidate their excess investments, it
might result in losses, especially if the shares do not have a ready
market. Therefore, this clause should be deleted.

Clause 407.—This clause has been added by the Joint Committee..
It stipulatés that on the application of members of the company-
holding not less than one-tenth of the total voting power, Govern-.
ment may appoint not more than two of i‘s shareholders as directorss
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for a period not exceeding three years in order to prevent the affairs
~of the company from being conducted either in a manner oppressive
to any members of the company or in a manner prejudicial to the
:interests of the company.

This proposal is fraught with grave danger. If company manage-
-ment is to run smoothly, it has to be run by a homogeneous Boarc
.of directors. Clauses 396 to 401 provide adequate remedies tc
_minority shareholders and to Government. These arbitrary powers
.are not at all essential. This clause should, therefore, be dropped

Clause 408.—This provision has been added by the Joint Commit-
‘tee. It stipulates that on a complaint .made by the managing di-
rector, director, managing agent, or secretaries and treasurers, that,
.as a result of a change in the ownership of shares, a change in the
Board of Directors is likely to take place, which would prejudicially
.affect the company, Government may after- enquiry direct that no
-change shall take place in the directorate.

This proposal is incensistent with the fundamental concept of de-
mocratic management. It is the inherent right of the shareholders
“to choose the company’s directors. If at any time the shareholders
lose confidence in the directors, they have every right to change the
«directorate. This clause should be deleted.

Clauses 611 and 614.—These clauses define a Government com-
‘pany as one in which the Central and State Governments, alone or
‘together, hold at least 51 per cent. of share capital, and empower
the Central Government to determine the applicability of the provi-
‘sions of this Act to each such company by a notification a copy of
“which is required to be laid before each House of Parliament.

The reduction by the Joint Committee in Government’s share-
‘holding required to constitute a company a Government company
from 80 per cent. as laid down in the draft Bill to 51 per cent. would
bring into the defined category a large number of companies in which
the public would have a substantial stake. In so far as the Gov-
-ernment have power to exempt such companies from the operation
;pgf 11(tlhe Act, it would reduce the safeguards available to other share-
‘olders. :

In fact, the whole principle of exemption under this clause is
‘unjustifiable. There is nothing to prevent the Government from
running an enterprise as a Government department making it sub-
.ject to the usual control which Parliament exercise over all depart-
ments. If, however, they adopt the course of registering the enter-
prise under the Act, thus putting it to that extent beyond the
-control of Parliament, it is reasonable to expect that such a concern
should operate within the framework of the Act. The pnesent pro-
‘vision may enable the Government to exempt such companies from
the control of both the Parliament and the Act.

Clause 630.—This clause empowers the Central Government to.
-delegate some powers exercisable under the Act by the Central
‘Government to an authority or officer and subject to conditions to
be laid down by notification. The Central Government is not
“to delegate other powers similarly.
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This clause must make it clear that powers should be delegated:
only to persons and authorities who are adequately equipped for-
the purpose. Where the powers are delegated to persons, such.
persons should be of ranks not below the rank of joint secretaries,.
and should have expert knowledge of conmipany law and sufficient
experience in administering such law. Where such powers are to-
be delegated to an authority, such an authority should be sufficiently
high powered and staffed by top ranking experts in administra--
tion, profession or business. We believe that the great majority of-
malpractices in company management in the past would have been
avoided if the administration of the law had been efficient and vigi-
lant, that company management would work well in future if the-
restrictions under the Act are minimised as suggested, and the Fin--
ance Department maintains an adequately equipped and competent
administrative machinery for company law administration and acts.
promptly and effectively whenever necessary.

Schedule VI, Part I11I, Clause 7(2).—Undér this claﬁse secret.
reserves are required to be shown in the accounts.

The practice of providing secret reserves is a healthy practice..
The disclosure of secret reserves would result in demand from:
‘shareholders and others for more liberal distribution, and would.
thus lead to dissipation of retained profits. Moreover, showing of
such secret reserves separately in the accounts would be confusing,
and if, for the sake of consistency they were to be incorporated in-
the body of the accounts, it would amount to revaluation of assets.
and liabilities, which practice the Government do not seem to favour.
No useful purpose is served by disclosure of reserves in published.
accounts. If the Government intend to check on such secret reserves,,
they may be empowered to ask for information relating to such re--
serves, and they should be under an obligation to freat such dis~-
closures as secret and cofidential. )

TULSIDAS KILACHAND.

G. D. SOMANL.
New Dernr; -
The 29th April, 1955.

A

We are called upon to amend the Company Law of our land. The
Indian Companies Act, 1913, was conceived and enacted in a different.
set-up with radically different objectives in view. At that time, the-
interests of the imperialist economy prevailed and there was no
question of formulating the company laws in our national interest.
The Company Law naturally turned out to be a set of rules for
regulating certain commercial and business relations, for ensuring
the sanctity of unrestrained profits. The amendments to the law
in 1936 did not alter this basic character.

Naturally, we are considering the amendments in an altogether-
different context, with certain definite socio-economic aims a_nd
objectives in view. We have in our Constitution a - Directive-
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Principle which among others says that the State “shall direct its
policies towards securing............ that the operation cf the economic
system does not result in concentration of wealth and means of
production to the common detriment”. It will bg admitted by all
that the existing Company Laws have led precisely to what the
Directive Principles pronounce against. So, in dealing with this
question, what is, above all, imperative is a fundamental departure
from the conventional ways. It has to be particularly borne in mind
that we are not functioning today in an age of laissez faire but have
embarked upon growing State activity in matters of industry and
commerce. To give a democratic direction to such activity in con-
formity with the requirements of our national economy calls forth
vigorous measures, to curb the powers and domination of the mono-
poly and big financial interests so well foriified under the present
Company Law. Such measures are no less necessary to protect the
interests of the common run of shareholders whose hard earned
savings, under the provisions of the existing law, have been most
grossly misused by those who lord it over.the indusirial and com-
mercial life of the country. Equally urgent are such measures in
the interests of small men in business and trade who have been
systematically elbowed out and ruined.

In short, it means tha: the Company Law should, in the first
instance, conform to the Directive Principles of the Constitution,
and counter the concentration of economic power, and secondly, root
out the breeding centre of corruption that has vitiated the working
of the Companies Act so far. :

We are sorry to say that in respect of the fundamental social
objective and even in respect of the limited objective of guiding
and controlling the private sector, specially the business house and
the body corporate in the best interests of the country, the bill has
miserably failed. It is a half-hearted measure. Of course, there
have been some amendments which are an improvement on.the
existing law but there have been no basic changes. The directive
principles have been flouted and ignored. -

Then, as for the professed aim of the bill, namely, the elimination
of corruption in the realm of business, the measures are inadequate.
They can only make the evasion of law a bit more difficult, never-
theless, they can be circumvented by a greater exercise in ingenuity.
The bill provides sufficient loopholes for that.

When large scale modifications in the Companies Act were made -
in 1936, hopes were conjured up that it would end, at least minimise,
the corrupt practices in business. But it is common knowledge that
corruption and maloractices have remained the same as before, and
have rather, under the impact of the second World War and its after-
effects, increased. It could happen because there was one funda.
. mental defect with these amendments, namley, the sufferance . of
the Managing Agency system, on the rock of which all the reforms
inevitably foundered.

In the new bill also. this system is being retained. That means,
this system embodying the concentration of economic power will
continue to squeeze out of existence the small units, will continue
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to fleece the consumers, rob the raw material suppliers and the
workers. Of course, we do believe that so long as the law of capi-
talism operates, i¢ will lead to monopoly and that it cannot be
eliminated by simply passing a company law or even an Anti-Trust
law. Nevertheless, it is true that the elimination of monopoly aris-
ing out of the Managing Agency is perfectly.within the scope c¢f this
law and the abolition of this system is of first-rate importance for
any advance to be made in the sphere of industry and trade.

We regret that in spite of this fact the Government wants to
retain the system that is peculiar to this country the product of the
methods of imperialist finance.

The continuation of the Managing Agency system would not be
justified by the facts supplied to us and also by the evidence that
had been tendered before us. The tall claims of the Managing
Agency system in helping the growth of our industry and commerce
* could not be established by the facts placed before us. Therefore
we are unable to see the justification ef continuing this system. We
would have understood the position if the Government would have
suggested a period after which there should be no Managing Agents,
however much we wish ils immediate abolition. No new managing
agents should be allowed to be established. Moreover the remunera-
tion provided for such agents seems to us to be rather too high.

In the bill, a new system of corporate management has been
introduced. The concept of “secreiaries and treasurers” modelled
on the British fashion is a back-door of the continuation of the
Managing Agents. The Government has an option to declare dis-
continuance of the Managing Agency system after five vears, but
the system of Secretaries and Treasurers which must necessarily
be a firm or body corporate has been given a permanent lease of life.
It serves the big business with wide tentacles in the matter of realis-
ing their objective through the back-door method. We strongly
urge its deletion. When it has been the clarion call of the country
to abolish the managing agents with a view to curb the influence
and sinister power of the British and Indian monopoly capital, we
do not find the jusiification of the inclusion of this provision which
only helps to perpetuate their grip over our economy much to the
detriment of our national interests. We further wish that the maxi-
mum remuneraion payable to the Managing Agents and other forms
of management should be reduced and that the minimum payable
to them in case there is no profit should be reduced to Rs. 24,000.

We have pointed out earlier that the menace of interlocking conti-
nues to be there in spite of certain tightening of the provisions. We
desire that there should be a limit to the number of subsidiaries,
though we would have wished the total abolition of the system
of subsidiary companies. This system leads to many corrupt prac-
tices and manipulation of profits and losses which go often against
the interests of the Government as tax collector and also of the
employees. o

Tssue of bonus share should have been stoppgd by now. Large
sums of money running into crores on which m tax have been
paid are distributed as bonus shares when even a month’s bonus
to the workers and staff are not conceded.
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Clause 199 should have been further tightened up and no tax-

free remuneration should have been allowed to be paid and also
:such payments should have been discontinued. )

The provision regarding the filing of balance sheet which should
‘be open for inspection should be the same for both the public
-and private companies. We find that there are quite a number of
private limited companies whose power and influence are propor-
tionately great, take advantage of the differential position and
does not want to.disclose the balance sheet and profit and loss
account especially when the question of payment of bonus and
higher wages arises. There are many family private limited com-
panies and also managing agency firms who control a number of
industries and concerns that may be public. Therefore, we are of
opinion that the balance sheet should have fo be made in such a
way and with such material and supporting documents that it will
be easy for the large number of lay shareholders to understand
them. Therefore we wish clauses 208 to 222 to be modified.

Under the present law, there are corrupt practices which the
auditors cannot often detect. And when he overlooks the defects,
the shareholder has no remedy. This is specially applicable to
branch audit. We suggest that the auditors should scrutinize all
items and examine their justification, whether of the main office
or of the branch offices. There should not be a different auditor
for the branch office except with the Sanction of the Government.
Clauses 226 and 227 should therefore be modified in that light.

It is quite well-known how under the present law, a dominating
section with an influence on'*majority of 51 per cent. or over con-
lrol the company and the rest of 49 per cent. are ruled out. Even
the malpractices cannot be checked. Therefore, Clause 234 is a
welcome measure. Unfortunately its provisions are not wide
enough to root out all such corruptions or malpractices. Number
of shareholders or the share of capital entitled to initiate an
enquiry should have been further reduced because in our cour try
the individual share-holders are not so conscious and it is difficuit
to get them together for any such move. Then it is also a fact
that employees know more about such malpractices which often .
deprive the Government even of its dues in the form of taxes.
This is specially true of foreign dominated concerns. Therefore
we suggest Clauses 234 and 235 should be so modified as to allow
the employees to initiate such investigation.

In Chapter II, dealing with appointment of Directors, we
suggest that the provision should be made for the appointment of
Directors from amongst the employees also. Often the Govern-
ment are propagating that employers and employees are the joint
participants of a common venture. Therefore only by giving them
a share in the management we can generate the feeling among the
workers and the staff that they are so. We further feel that as the
managing agents have a definite quota of the Directors, they
should not participate in the voting of other directors.

We are of opinion that no one should be appointed Director of
more than six concerns. In our country, sleeping Directors are
too many. It is time that we increase the responsibility and
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liability of the Directors and thereby we get really working:

Directors. : ;

In the case of winding up the claims of the workers for the-
unpaid wages, accrued remuneration, like bonus, holiday pay,.
leave pay and also the provident fund dues should be the first.
charge and paid in priority even to the Government claim for
unpaid taxes which are often kept in arrears deliberately in league-
with the collecting authority. We have often the experience of
the workers’ contribution of the provident fund not being realised.

The provisions of Part XI should have been further tightened.
They should be considered on a par with the company registered:
under the Indian Act in respect of the activities in India as through.
manipulation and many book adjustments of large sums of money
are taken out of India which the law cannot prevent.

There are several sections for penalty for the non-compliance-
of our certain provisions of the law. In view of the peculiar
nature of our country, where large number of ordinary credulous.
share-holders and the common citizens fall a prey to the ingenuity
of the few sharks, it is absolutely necessary for the healthy growth
of the ‘corporate institution that more positive responsibility
should be cast on the promoters and directors and they should be-
made liable for such negligence and non-compliance which they
could have prevented in the normal course of work if only ‘they
are more vigilant. !

Lastly, we feel that whatever improvement has been made in
the existing bill can have effect only if the administration can be:
tuned fo that extent. It is therefore absolutely incumbent that
the administration of the company law should be organised in a
new spirit which will not act as a machinery of oppression to the-
‘private sector (which has a‘role to play in our industrial develop-
ment) but will work in such a manner as to help development of
such undertaking in a proper and healthy way. We should have
a new set of machinery for administering such law which will be
quite flexible but subject to the control of the Parliament.

SATYAPRIYA BANERJEE
: C. R. CHOWDARY
K. K. BASU
New DEevLHI;
The 29th April, 1935,

VII

I feel impelled to append this Minute of Dissent because of my
differences with the general scheme of the Companies Bill as
emerging from the Joint Committee are fundamental. It goes
without saying that the main question that confronted Company
Law administration in this country, for some years past, concerned
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the necessity or desirability of any further continuance of the-
managing agency system. As the Company Law Committee rightly-
- pointed out, over last quarter of a century, no other aspect of Com-~

pany law provoked so much controversy as the managing agency
system. It is not necessary to go into the history of the system.
here. It is well-known that evolved as the institutional pattern by
means of which British capital investments operated in India and-
that it was perfected through decades as the principal economic
instrument for the unbriddled colonial exploitation of this country.
It represented a unique combination of trade capital and industrial:
capital and sought to bring all aspects economic activity, import and.
export, manufacture as well as all kinds of trading activity and:
market operations which precede and follow the manufacturing pro-
cess under one integrated and centralised management. This unique-
pattern, which provides unlimited opportunities of profit making and:
mono-polistic control, was taken over by the Indian capitalists when
they started operating on the Indian market, and to venture into the-
field of industrial undertakings on their own account. In the absence
of a properly organised and well-integrated capital market with.
specialised institutions like issue houses, under-writing firms and
other investment syndicates—which absence persists to a certaim
extent uptil now—the managing agents, both European and Indian,
have been able to entrench themselves an absolutely dominating:
position in the private sector of the country’s economy, so much so
that in certain cases this system has now made vital inroads in size-.
‘able parts of the growing state-owned and state-controlled Sector
since independence e.g. in the Hindustan Shipyards. It was small
wonder that various abuses, and malpractices crept into the system-
from the very beginning and ‘these abuses, as well as the very system:
itself, became the subject matter of investigation of various
authoritative commissions, Committees and expert bodies beginning;
from the days of Industrial Commission 1916 upto the most recent
investigation by the Company Law Committee in 1952. The specta~
cular abuses of the system which came to light during and after
Second World War gave a fresh spurt to the controversy about the-
desirability of further continuance of the system and apart from the-
company Law Committee the matter was also examined in recent.
times by the Fiscal Commission, the Income Tax Investigation Com-
mission and the Planning Commission. The archives of the Income
Tax Investigation Commission inaccessible to the publie, perhaps,
contain the most authoritative evidence about vast scale of abuses and
malpractice indulged in, by some of the most eminent managing
agency houses which dominate the economic scene not only at the

cost of the defenceless small investors but also against the interests.
of the State and the Community at large.

2. Most of these investigations, that of the Company Law Com--
mittee included, were however, conducted only in the context of the
accusations against these malpractices and abuses voiced from time
to time by an outraged public conscience. It was however easy in
that context for the defenders of the system and its protagonists also-
to point to the various positive contributions of the system towards
the industrial development of the country during the past three
quarters of a century, by providing technical, managerial and
financial assistance and integrated control imd to make out a case,
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reverytime, for a continued lease of life for the system by suggesting
‘various measures of reform, instead of its total suppression and its
replacement by some alternative system, a case in other wcrds “for
‘mending and not ending the system”.

3. The abuses and malpractices including monopolistic control of
important sectors of the national economy are in my opinion inherent
in the system and cannot be put an end to by any measures of reform
or by imposing legal restrictions upon the powers and functions of
the managing agents. This might be held to be a matter of opinion
-and difference in assessment. One aspect of the entire question,
however, seems to have escaped adequate attention of all investigating
‘bodies viz. the question—to what extent the existence of the managing
‘agency system has prevented the growth of an integrated and
‘properly capital market on sound modern lines and has hampered
industrial development by promoting speculative ventures and a craze
for easy money by all sorts shady dealings on the market. The
Company Law Committee’s view on this point was inconclusive. As
-a matter of fact; they refused to enter into this question. But the
views of Fiscal Commission were more emphatic on this point. In
‘Chapter XV of their Report thzy dealt with the harmful effect of the
-abuses of the managing agency system upon capital formation and
the quality and direction of industrial management. But even they
-did not go beyond suggesting improvements on the system.

4, In my view certain significant and quite large scale develop-
‘ments In the sphere of industrial management and finance have taken
place since 1952, brought about by the impact of planning and the
entry of the state in an active role initiating and spensoring indus-
trial development by providing large scale finance and various
degrees of administrative control etc. have rendered the earlier
investigation about the necessity of any further continuation of the
‘managing agency system and the conclusions regarding it based on
those investigations quite out of date. Even without entering into
‘the controversy as to how far the managing agency system has been
responsible for preventing the growth of an organised capital market
in this country on sound lines, it may be said that with the entry of
the state in an active role in industrial financing, pioneering and
promotion in undertaking the training of a cadre of administrative
-and managerial personnel etc., there can be no further necessity or
justification for the continued existence of the managing agency
system. I am particularly referring to the following developments:

(i) the organisation of Industrial Finance Corporations, on the
All-India as well as State levels which are extending
their activities not only to providing medium and long
term finance for industries, but are thinking of parti-
cipating in risk capital or equity capital as well;

(ii) the formation of the Industrial Credit and Investment
Corporation under direct sponsorship and aegis of the
Union Government with a capital of Rs. 173 crores (out
of which Rs. 7% crores interest free loans advanced by
the Government of India and a loan of ten million dollars
obtained from the world Bank which was guaranteed
by the Government of India) for providing finance for
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all kinds of development and renewal projeets in the-
private sector or industries;

(iii) the setting up of the Government owned National.
Industrial Development Corporation for planning and.
formulation of projects for setting up new industries gnd.
developing new lines of production where private capital
is not easily attracted. All financing incidental to.
pioneering promotion and development of these new lines.
would be undertaken by this Corporation; '

(iv) the direct state financing of the expansion programmes of:
such private undertakings as the Tata Iron and Steel and.
the Indian Iron and Steel by advancing large scale loans.
and also guaranteeing loans obtained by them from the-

IBRD. (World Bank);

(v) the gradual entry of the state in the extensive field of’
basic and key industries listed in the 1948-.—Industnalt
Policy Resolution of the Government of India and the-

steady expansion of the State sector.

It will be seen that the recemmendations of the Company Law:
Committee and other Commissions and Committees with regard to:
the managing agency system were all formulated before these develop-
ment took place and it was not possible for them te envisage an
industrial set-up where the , major responsibility for providing:
finance, organisation and risk-bearing would be taken up by the
State. This has been a quite recent development occurring after-
the Company Law Committee Report was published in 1952. Apart:
from these developments, there is also the proposal about the forma-.
tion of a consortium of banks and insurance companies for under--
writing shares and debentures of joint-steck companies. This pro--
posal has been under consideration of an expert Committee appointed:
by the Reserve Bank which has just concluded its deliberations and:
submitted its report. Although the Government have net come to-
any decision about this particular proposal, it suggests a fruitful
line of development intended to fill up an important lacuna in the-
structure of the capital and investment market which provided an.
important justification for the continued existence of the managing:
agency system. Besides we have before us the proposed transforma--
tion of the Imperial Bank into the State Bank of India with expanded.
scope of activities not only with regard to rural credit but also with
regard to discounting and acceptance facilities for various kinds of"
industrial securities. This measure is now passing through the legis--
lative anvil.

9. It can be safely asserted that these developments would render
the role of managing agents in the further industrial development of"
the country, even as a “potent instrument for tapping the springs of"
private enterprise”—as the Company Law Committee had put it—-
absolutely unnecessary and would even tend to make it a misfit ims
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‘the new set-up. It should be remembered that the Company Law
“‘Committee’s recommendations for ‘mending’ the system by
tightening up the relevant provisions of the Companies Act so as to
minimise the opportunities for current abuses and malpractices were
-made in the concrete context of the pre-1952 economic structure ot
‘the country when the State had not stepped-in into the role that it
is doing now., I would refer to the concluding section of Para. 114
-and para. 115 of the Committee’s Report on this subject (Chapter X—
Management of Companies—managing Agents) which would go to
_prove this contention. The contours of the new industrial and
financial set-up that would be brought about as a result of step-by-
-step following up the Industrial Policy Resolution in 1948 and of the
daunching by the Government into’ an active career of state
industrial-capitalism and state finance-capitalism, as evidenced by
‘the developments that have listed above, were as yet vague and
:indefinite in 1948--52 i.e. the period which the Company Law Com-
:mittee had in their view specifically. I am not. referring to the
“Socialistic Pattern’ which has .been enjoined upon us by the
-Parliament and the ruling party as the objective towards which we
imust move. .Admittedly the ‘socialistic pattern’, whatever it might
mean, is a distant goal as yet. But the phenomenon ‘neo-etatisme’,
~characteristic of the post-war industrial and economic development
-of all under-developed countries, including India and People’s China,
has already taken concrete shape before our eyes. The private-
:sector of industrial economy must function within this frame work
under the aegis of a state sponsored Plan. I call it state-capitalism
:pure and -simple, . under which private-monopolistic capitalism of
managing agency type has very little active part to play and the
:sooner it is ended, and sooner the private monopoly and private
industrial and financial empire of the repacious Indo-British manag-
ing agency houses is broken, the better. Neo-etatisme can be
inspired by genuine social purpose only when the hardened
:structure of selfish vested interests that has grown up cn the basis
-of managing agency system are demolished. ‘The type of predatory
-capitalism of the managing agency type has no place at all in the
‘new scheme of things which we envisage. In other words, I am all
‘for immediate abolition and liquidation of the managing agency
:system. Even granting that the private sector has to play an active
-role in the future economic and industrial set-up, it would be a
-complete mistake to identify the private sector with the fate the
‘managing agency system. It is the private sector that must trans-
form itself and fit in with the new set-up of ‘estatisme’ as best as it
«can. So far as the managing agency system is concerned, it can have
‘no useful role to play-however, much we may intend to ‘mend’ it—
-under the new context of things, unless we seek really to handover
‘the control of the entire state-sector to the Indo-British Agency
"Houses which stand as the greatest stumbling bloc in the way of a
‘healthy industrial and economic development of this country, and
“have failed the country in every respect.

1, therefore, consider the entire Chapter XII dealing with
"Managing Agents in Part IV of the Bill providing for the continued
-existence of the managing agency under certain restrictions, entirely
«out of place in the context of economic developments since 1952 that

1 have described above. I am afraid the new Government amend-
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‘ments (new Clause 323 etc.) with regard to managing agency,
.adopted by the majority of the Committee, which vest the govern-
ment with power to notify the class or description industry and
‘business in which no managing agency would be permitted after
15th August, 1960 and which provide for continued existence of
managing agency in other industries and business with prior approval
.of the government, and the subsequent clauses with regard to the
limitations on the number of managing agencies that can be held
by a person and their remuneration ete. (Clauses 324 to 331 and 347
-et al.) neither “end” nor “mend” the system. In spite of the implied
-suggestion contained in the new clause 323 about ending the system
in specified industries after 1960 at government discretion, the entire
:set of clauses 324 to new clause 387 envisage its continuance directly
in certain lines, and indirectly in altered names in other lines,
-comprising the major portion of private sector. It will serve no pur-
pose to go here into the detailed interpretation of all relevant clauses
here. But the combined effect of the powers vested in the govern-
‘ment and provisions for the continuation of managing agency with
permission of the government would in my view bring about a result
‘which was hardly envisaged by the Company Law Committee. The
-schemsq proposed by the Company Law Committee, although one of
reform, wanted to place the administration of Company under the
"hands of Central Statutory Authority which would be comparatively
‘independent of any departmental organisation of the Government
‘under dinect day to day executive control of the Government. The
-scheme proposed by the Government and endorsed by the Select
*Committee, while vesting the government with large scale powers
in every respect including continued lease of life for individual
‘managing agencies their powers, nemuneration etc. under certain
-conditions, as also in all matters of company management and
-administration, keeps the admjnistration of all such matters directly
in the hands of the government department concerned (at present
the Department of Economic Affairs and Company Law under the
‘Ministry of Finance). This, I am afraid, would in its sum total effect
tend to create pressure-group politics in collusion with interested
‘business group and departmental executives. The provisions for
laying the relevant rules and orders made by the Department con-
-cerned hefore the Parliament is hardly any safe-guard. The Advisory
.-Commission envisaged under new clause 409 and its duties and
powers (Clauses 410 and 412) is hardly any substitute for the Central
“Statutory Authority envisaged by the Company Law Committee.
*Clause 630 in Part XIII vaguely indicate that a Central Authority
‘might at any future date be brought into existence at the discretion
-of the Government and Powers may be delegated to it, as well as to
-other bodies ‘and persons by the Government. But this is open to
"the same kind of objection as-that relating to advisory Commission.
All real power is taken in hands of the executive and would be liable
‘to vagaries of executive discretion without any real control by
Parliament. :

.. 1. The Parts of the Bill dealing with Accounts and Audit and
Investigation and Inspection as emerging from the Select Committee
(frgm Clauses 208 to 222, 223—232 and 233—250) leave much to be
‘desired, with regard, particularly, to the powers of Auditors and
“fixity of their tenures. "I think it is time that the Government should
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think in terms of a national audit service under the over-all control.
of the Auditor and Comptroller General of India and institution of.
a system of auditing by Government auditors and the setting up of.
an Audit Court on the model of France, for summoning Government.

Officials dealing with State expenditure to appear before it, and for

imposing penalties for all expenditure of public money unaccounted.

for, for which the officials concerned are responsible. The same-
pattern can be extended to India in the context of our Planned

Economy with regard to matters of Company Finance as well. The-.
least that the Government can do in this respect is to introduce a.

system of appointment of Auditors by Companies from a panel of

Government approved auditors, as is the current practice in the case-
of co-operative Societies, and giving them some fixity tenure so that.
they may not have to depend on the sweet-will of the Board of

Directors and Managing Agents for retaining their jobs. Only in

this way we can start having a really independent auditing service-
which could provide the foundations for the eventual organisation of

a full scale national auditing service. I am afraid, the provisions.
suggested by the majority of the Joint Committee in this regard, as.

well as in regard to general provisions dealing with Managing agency

and departmental administration of Company Law, would leave-
ample scope for vested interests to retain their present struggle hold

on the country’s industrial economy in slightly altered forms; and-
what is worse, it would perhaps open the way for the worst form

of capitalist-cum-state bureaucratic contrel of industries and business-
independent of any effective check by Parliament.

8. In conclusion, I beg to record my dissent to the change made-
in sub-clause (2) of original clause 1 of the Bill, which provided for-
the Bill coming into force by a specified date (1st day April, 1954).
Now, as proposed by the Joint Committee, it shall come into force-
on such date as the government may appoint at their discretion.
The reason given by the majority Report, that this has been done in
order to give time to Government to frame rules etc. and time to-
the companies to order their affairs seem unconvincing to me, I
suggest, that the Parliament might yet consider the fixing of a
designated point of time by which the Bill would come into force, so-
that the restrictions imposed by the Bill, managing agency may have:
some meaning, may at least usher in a partial break with the old
system. But if Company managements find time to adjust their-
affairs to new set-up, it will render whatever limited effectiveness.
the new law might have had in putting curb upon the predatory
activities of some of the notorious managing agency houses completely -
nugatory.

TRIDIB KUMAR CHAUDHURI..

New DEeLHI;
The 29th April, 1955.



. 65. _
THE COMPANIES BILL, 1953
.[As AMENDED BY THE JOINT COMMITTEE]
(Words sidelined or underlined indicate the amendments suggested
by the Committee; asterisks indicate omissions.)
B No. 46B or 1953

A bill to consolidate and amend the law relating to companies and
certain other associations.

BE it enacted by Parliament in the Sixth Year of the Republic
of India as follows :—

PART I

PRELIMINARY

1. Short title, commencement and extent.—(1) This Act may be
called the Companies Act, 1955.

(2) It shall come into force on such date as the Central Govern-
ment may, by notification in the Official Gazette, appoint.

(3) It extends to the whole of India except the State of Jammu

and Kashmir. '

2. Definitions.—In ‘his Act, unless the context otherwise re-
quires,—

(1) “alter” and “alteration” shall include the making of
additions and omissions;

(2) “articles” means the articles of association of a company
as originally framed or as altered from time to time in pursu-
ance of any previous companies law or of this Act, including,
so far as they apply to the company, the reg'ulatlons contained,
as the case may be, in Table B in the Schedule annexed to Act
No. XIX of 1857 or in Table A in the First Schedule annexed to
the Indian Companies Act, 1882 (VI of 1882), or in Table A in
the First Schedule annexed to the Indian Companies Act, 1913
(VII of 1913), or in Table A in Schedule I annexed to this Act;

(3) “associate”, in relation to a managing agent, means any ol
the following, and no others:—

(a) where the manag-
ing agent is an indivi-
dual:

any partner of such individual;

any firm in which such 1nd1V1dual

is a partner; any private com-

pany of which such individual or

any such partner or firm is the
328 LS.
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managing agent or secretaries and
treasurers or a director or the
manager; any body corporate at
any general meeting of which not
- less than one-half of the total
voting power in regard io any
matter may be exercised or con-
trolled by any one or more of the
following, namely, such individual,
any such partner or partners, and
any such firm or firms; and any
relative of such individual;

(b) where the manag-
ing agent is a firm: )
any member of such firm, any
partner of any such member, and
any other firm in which any such
member is a partner; any private
company of which the firm first-
mentioned, or any such member,
partner or other firm is the manag-
ing agent, or secretaries and
treasurers, or a director, or the
manager; and any body corporate
at any general meeting of which
not less than one-half of the total
voting power in regard to any
matter may be exercised or con-
trolled by any one or more of the
following, namely, the firm first-
mentioned, any such member or
members, partner or partners,
and other firm or firms; and any
relative of any such member;

(c) where the manag-
ing agent is a body cor-
porate:

any subsidiary or holding compan
of such body corporate; P th%
managing agent or secretaries
and treasurers, or a director,
the manager or an officer of the
body corporate or of any subsidiary
or holding company thereof; and
any other body corporate at any

. general meeting of which not less
than one-half of the total voting
power in regard to any matter may
be exercised or controlled by any

“one or more of the following,
namely, the body corporate, any
subsidiary or subsidiaries thereof,
and any holding company or hold-
ing companies thereof; and
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(d) where the manag-
ing agent is a private

company:

Explanation.—If one

in addition to the persons men-
tioned in sub-clause (¢), any mem-
ber of the private company;

person is an associate in relation to

another within the meaning of this clause, the latter shall also
be deemed to be an associate in relation to the former within its

meaning;

(4) “associate”, in relation to any secretaries and treasurers,
means any of the following, and no others:—

(a) where the secre-
taries and treasurers are
a firm:

(b) where the secre-,
taries and treasurers are
a body corporate:

any member of such firm, any partner
of any such member, and any other
firm in which any such member is
a partner; any private company of
which the firm first-mentioned, or any
such member, partner or other firm is
the managing agent, or secretaries -and
treasurers, or a director, or the
manager; and any body corporate. at
any general meeting of which not less
than,one-half of the total voting power
in regard to any matter may be exer-
cised or controlled by any one or more
of the following, namely, the firm first-
mentioned, any such member or mem-
bers, partner or partners, and other,
firm or firms; and any relative of any
such member;

any subsidiary or holding company of
such body corporate; the managing
agent or secretaries and treasurers, or
a director, the manager or an officer of
the body corporate or of any subsidiary
or holding company thereof; and any
other body corporate at any general
meeting of which not less than one-
half of the total voting power in regard
to any matter may be exercised or con-
trolled by any one or more of the
following, namely, the body corporate,
any subsidiary or subsidiaries thereof,
and any holding company or holding
companies thereof; and




_(c) where the secre-
taries and treasurers are
a private company:

in addition to the persons mentioned
in sub-clause {(b), any member of the
private company;

_ Explanation.—If one person is an associate in relation to another
within the meaning of this clause, the latter shall also be deemed
to be an associate in relation to the former within its meaning;

(5) “banking company” has the same meaning as in the
Banking Companies Act, 1949 (X of 1949); :
(6) “Board of directors” ‘or’ “Board”, in relation to a com-
pany, means the Board of directors of the company;
(7) “body corporate” or “corporation” includes a company

ini:orporated outside India but does not include a corporation
sole; '

(8) “book and paper” and “book or paper” include accounts,
deeds, writings, and documents;

(9) “branch office” means any establishment described as a
branch by the company, not being an establishment specified in
an order passed by the Central Government in pursuance of
section 8.

(10) “company” means a company as defined in section 3;

(11) “the Court” means, with respect to any matter relatin%
to a company, the Court having jurisdiction under this Act wit
respect to that matter in relation to that company, as provided
in section 10. .

(12) “debenture” includes debenture stock, bonds and any
other securities of a company, whether constituting a charge on
the assets of the company or not;

(13) “director” includes any person occupying the position
of director, by whatever name called;

(14) “District Court” means the principal Civil Court of
original jurisdiction in a district, but does not include a High
Court in the exercise of its ordinary original civil jurisdiction;

(15) “document” includes summons, notice, order and
other legal process, and registers;

(16) “existing company” means an existing company as de-
fined in section 3;

(17) “financial year” means, in relation to any body corpo-
rate, the period in respect of which any profit and loss account

of the body corporate laid before it in annual general meeting
is made up, whether that period is a year or not:

Provided that, in relation to an insurance company, “finan-
cial year” shall mean the calendar year referred to in sub-sec-
tion (1) of section 11 of the Insurance Act, 1938 (IV of 1938);
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(18) “Government company” means a Government com-
pany within the meaning of section 611;

(19) “holding company” means a holding company - within
the meaning of section 4;

(20) “India” means the territory of India excluding the
State of Jammu and Kashmir;

(21) “insurance company” means a company which carries
on the business of insurance either solely or in conjunction
with any other business or businesses;

(22) “issueéd generally” means, in relation to a prospectus,
issued to persons irrespective of their being existing members
or debenture holders of the body corporate to which the pros.

pectus relates; o

(23) “limited company” means a company limited by
shares or by guarantee; :

" (24) “manager” means an individual (not being the manag-
ing agent) who, subject to the superintendence, control and dis
rection of the Board of directors, has the management of the
whole, or substantially the whole, of the affairs of a company,
and includes a director or any other person occupying the posi-
tion of a manager, by whatever name called, and whether under
a contract of service or not;

(25) “managing agent” means any individual, firm or body
corporate entitled, subject to the provisions of this Act, to the
management of the whole,'.6r substantially the whole, of the
affairs of a company by virtue of an agreement with the com-
pany, or by virtue of its memorandum or articles of association,
and includes any individual, firm or body corporate occupying
the position of a managing agent, by whatever name called;

(26) “managing director” means a director who, by virtue
of an agreement with the company or of a resolution passed by
the company in general meeting or by its Board of
directors or by virtue of its memorandum or arti-
cles of association, is entrusted with any powers of manage-
ment which would not otherwise be exercisable by him, and
includes a director occupying the position of a managing direc-
tor, by whatever name called;

(27) “member”, in relation to a company, does not include
a bearer of a share-warrant of the company issued in pursuance
of section 113;

(28) “memorandum” means the memorandum of association
of a company as originally framed or as altered from time to
time in pursuance of any previous companies law or of this Act;

(29) “modify” and “modification” shall include the making
of additions and omissions; _
(30) “officer” includes any director, managing agent, secre-
taries and treasurers, manager or secretary; * * where the
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managing agent or the secretaries and treasurers are a firm * * ,

also includes any partner in the firm; and where the manag-
ing agent or the secretaries and treasurers are a body corporate,
also_includes any director, managing agent, secretaries and
treasurers or manager of the body corporate; but, save in
sections 474, 475, 536, 540, 542, 615, 616, 617, 618, 619 and 627
does not include an auditor; ' ‘

(31) “officer who is in defau.lt”l in relation to any provision
referred to in section 5, has the meaning specified in that sec-
tion; :

(32) “paid-up capital” or “capital paid up” includes capital
credited as paid up;

(33) “prescribed” means, as respects the provisions of this

Act Telating to the winding up of companies except sub-section
(3) of section 546, prescribed by rules made by the Supreme

Court in consultation with High Courts, and as respects the
other provisions of this Act including sub-section (3) of section

546, prescribed by rules made by the Central Government;

(34) “previous companies law” means any of the laws spe-
cified in clause (ii) of sub-section (I) of section 3;

(35) “private company” means a private company as defin-
ed in section 3;

(36) “prospectus” means any prospectus, notice, ' circular,
advertisement or other document inviting offers from the pub-
lic for the subscription or purchase of any shares in, or deben-
tures of, a body corporate; — o

(37) “public company” means a public company as defined
in section 3;

(38) “public holiday” means a public holiday within the
meaning of the Negotiable Instruments Act, 1881 (XXVI of
1881):

Provided that no day declared by the Central Government
to be a public holiday shall be deemed to be such a holiday, in
relation to any meeting, unless the declaration was notified be-
fore the issue of the notice convening such meeting;‘ ]

(39) “recognised stock exchange” means, in relation to any
provision of this Act in which it occurs, a stock exchange,
whether in or outside India, which is notified by the Central
Government in the Official Gazette as a recognised stock ex-

_change for the purposes of that provision;

(40) “Registrar” means a Registrar or an Assistant Regis-
trar having the duty of registering companies under this Act;

(41) “relative” means with reference to any person, any
one who is related to such person in any of the ways specified

In section 6, and no others;
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(42) “Schedule” means a Schedule annexed to this Act;

(43) “Scheduled Bank” has the same meaning as in the Re-
serve Bank of India Act, 1934 (II of 1934);

(44) “secretaries and treasurers” means any firm or body
corporate (not being the managing agent) which, subject to the
superintendence, control and direction of the Board of direc-
iors, has the management of the whole, or substantially the
whole, of the affairs of a company; and includes any firm or
body corporate occupying the position of secretaries and treas-
urers, by whatever name called, and whether under a contract
of service or not;

(45) “Secretary” means the person, if any, who is appoint-
ed to perform the duties which may be performed by a secretary
under this Act; B

(46) “share” means share in the share capital of a company,
and includes stock except where a distinction between stock
and shares is expressed or implied; .

(47) “subsidiary company” or “subsidiary” means a subsi-

diary company within the meaning of section 4;

(48) “total voting power”, in regard to any matter relating
to a body corporate, means the total number of votes which
may be cast in regard to that matter on a poll at a meeting of
such body, if all the members thereof and all other persons, if
any, having a right to vate on that matter are present at the
meeting, and cast their votes; :

(49) “trading corporation” means a trading corporation
within the meaning of entries 43 and 44 in List I in the Seventh
Schedule to the Constitution;

(50) “variation” shall include abrogation; and “vary” shall
include abrogate.

3. Definitions of “company”, “existing company”, “private com-
pany” and “public company”.—(1) In this Act, unless the context
. otherwise requires, the expressions “company”, “existing company”,
“private company” and “public company” shall, subject to the provi-
sions of sub-section (2), have the meanings specified below :—

(i) “company” means a company formed and registered
under this Act or an existing company as defined in clause (ii);
(i) “existing company” means a company formed and regis-
%:rled under any of the previous companies laws specified
elow:—

(a) Any Act or Acts relating to companies in force be-
fore the Indian Companies Act, 1866 (X of 1866) and repeal-
ed by that Act;

(b) The Indian Companies Act, 1866 (X of 1866) ; -

(c) The Indian Companies Act, 1882 (VI of 1882) ;

(d) The Indian Companies Act, 1913 (VII of 1913);

(e) The Registration of Transferred Companies Ordi-
nance, 1942 (LIV of 1942); and
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(f) Any law corresponding to any of the Acts or the
Ordinance aforesaid and in force in a Part B State at any
time before the first day of April, 1951 ;

(ii}) “private company” means a company which, by its
articles,— .

(a) restricts the right to transfer its shares, if any; * *

) (b) limits the number of its members to fifty not includ-
ing—

(i) persons who are in the employment of the com-
pany, and :

(i) persons who, having been formerly in the emp-
loyment of the company, were members of the com-
pany while in that employment and have continued to
be members after the employment ceased ; and

(c) prohibits any invitation to the public to subscribe
for any shares in, or debentures of, the company :

Provided that where two or more persons hold one or more
shares in a company jointly, they shall, for the purposes of this
definition, be treated as a single member ;

(iv) “public company” means a company which is not a
private company.

(2) Unless the context otherwise requires, the following companies
shall not be included within the scope of any of the expressions defi-
ned in clauses (i) to (iv) of sub-section (1), and such companies shall
be deemed, for the purposes of this Act, to have been formed and
registered outside India :—

(a) a company the registered office whereof is in Burma,
Aden or Pakistan and which immediately before the separation
of that country from India was a company as defined in clause
(i) of sub-section (1);

(b) a company the registered office whereof is in the State
of Jammu and Kashmir and which immediately before the 26th
g;y of ..cIlanuary. 1950, was a company as defined in clause (i)

oresaid.

4. Meaning of “holding company” and “subsidiary”.—(1) For the
purposes of this Act, a company shall, subject to the provisions of
sub-section (3) be deemed to be a subsidiary of another if, but only

(@) that other controls the composition of its Board of direc-
tors; or

(b) that other holds more than half in nominal value of its
equity share capital; or

(c) the first-mentioned company Is a subsidiary of any
company which is that other’s subsidiary.
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Ilustration

Company B is a subsidiary of Company A, and Company C is a
subsidiary of Company B. Company C is a subsidiary of Company
A, by virtue of clause (c) above. If Company D is a subsidiary of
Company C, Company D will be a subsidiary of Company B and
consequently also of Company A, by virtue of clause (¢) above; and
50 on.

(2) For the purposes of sub-section (1), the composition of a com-
pany’s Board of directors shall be deemed to be controlled by another
‘company if, but only if, that other company by the exercise of some
power exercisable by.it at its discretion without the consent or con-
currence of any other person, can appoint or remove the holders of
all or a majority of the directorships; but for the purposes of this
provision that other company shall be deemed to have power to ap-
point to a directorship with respect to which any of the following
conditions is satisfied, that is to say—

(a) that a person cannot be appointed thereto without the
exercise in his favour by that other company of such a power as
aforesaid; * *

(b) that a person’s appointment thereto follows necessarily
from his appointment as director, managing agent, secretaries and

treasurers, or manager of, or to-any other office or employment
in, that other company; or

(c) that the directorship is held by that other ‘company
itself or by a subsidiary‘ of it.

', .
(3) In determining whether one company is a subsidiary of
another—

(a) any shares held or power exercisable by that other com.
pany in a fiduciary capacity shall be treated as not held or ex.
ercisable by it; . A

(b) subject to the provisions of clauses (¢) and (d), any
shares held or power exercisable—

(i) by any person as a nominee for that other company
(except where that other is concerned only in a fiduciary
capacity); or

(ii) by, or by a nominee for, a subsidiary of that other
company, not being a subsidiary which is concerned only
in a fiduciary capacity;

shall be treated as held or exercisable by that other company;

_(c) any shares held or power exercisable by any person by
virtue of the provisions of any debentures of the first-mention-
ed company or of a trust deed for securing any issue of such
debentures shall be disregarded;

. (d) any shares held or power exercisable by, or by a no-
minee for, that other or its subsidiary [not being held or exer-
cisable as mentioned in clause (c)] shall be treated as not. held
or exercisable by that other, if the ordinary business of that
other or its subsidiary, as the case may be, includes the lend-
ing of money and the shares are held or the power is exercisable
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as aforesaid by way of security only for the purposes of a
transaction entered into in the ordinary course of that business.

(4) For the purposes of this Act, a company shall be deem-
ed to be the holding company of another if, but only if, that
other is its subsidiary. :

(9) In this section, the expression “company” includes any
body corporate, and the expression “equity share capital” has

the same meaning as in sub-section (2) of section 84. o

3. Meaning of “oificer who is in default”.—For the purpose of any
provision ir this Act which enacts that an officer of the company
who is in default shall be liable to any punishment or penalty,
whether by way of imprisonment, fine or otherwise, the expression
“officer who is in default” means any officer of the company who is
knowingly guilty of the default, non-compliance, failure, refusal or
contravention mentioned in ‘hat provision, or who knowingly and
wilfully authorises or permits such default, non-compliance, failure,
refusal or contraventior.

6. Meaning of ‘relative’—Two persons shall be deemed to be
‘relatives’ if, and only if, they are husband and wife, or the one or

the spouse of the one is related to the other or the spouse of the
other, whether by legitimate or illegitimate descent.or by adoption
and whether by full blood or by half blood, in any of the following
ways, namely:— :

(i) as parent and child;

(ii) as grand-parent and graﬂd—child;

(iii) as brothers or sisters, or as brother and sister;
(i) as uncle or aunt, and nephew or niece;

(v) as first cousins, that is to say, as persons having a com-
mon grand-parent.

7. Interprefation of “person in accordance with whose directions
or instructions directors are accustomed to act”.—Except where this
Act expressly provides otherwise, a person shall not be deemed to
be, within the meaning of any provision in this Act, a person in ac-
cordance with whose directions or instructions the Board of direc-

tors of a company is accustomed to act, by reason only that the
Board acts on advice given by him in a professional capacity.

8. Power of Central Government to declare an establishment
not to be a branch office.—The Central Government may, by order,
declare that in the case of any company, not being a banking or an
Insurance company, any establishment carrying on either the
same or substantially the same activity as that carried on by the
head office of the company, or any production or manufacture, shall
not be treated as a branch office of the company for all or any of
the purposes of this Act.
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9. Act to override memorandum, articles, etc.—Save as otherwise
expressly provided in the Act—

(a) the provisions of this Act shall have effect notwithstand-
ing anything to the contrary contained in the memorandum or
articles of a company, or in any agreement executed-by it, or
in any resolution passed by the company in general meeting or
by its Board of directors * * * *, whether the same be register-
ed, executed or passed, as the case may be, before or after the
commencement of this Act; and

(b) any provision contained in the memorandum, articles,

agreement or resolution aforesaid shall, to the extent to which

it is repugnant to the provisions of this Act, become or be void,
as the case may be.

10. Jurisdiction of Courts.—(1) The'Court having jurisdiction
under this Act shall be— .

(a) the High Court having jurisdiction in relation to the place
at which the registered office of the company concerned is situate,
except to the extent to which jurisdiction has been conferred on
any District Court or District Courts subordinate to that High
Court in pursuance of sub-section (2); and

(b) where jurisdiction has been so conferred, the District
Court in regard to matters falling within the scope of the juris«
diction conferred, in respect of companies having their registered
offices in the district. .

(2) The Central Government may, by notification in the Official
Gazette and subject to stuch restrictions, limitations and conditions
as it thinks fit, empower any District Court to exercise all or any of
the jurisdiction conferred by this Act upon the Court, not being the
jurisdiction conferred—

(a) in respect of companies generally, by sections 236, 391,
393, 394 and 396 to 406, both inclusive. o

(b) in respect of companies with a paid-up share capital of
not less than one lakh of rupees, by Part VII (sections 424 to

535) and the other provisions of this Act relating to the W1Tding
up of companies.

(3) For the purposes of jurisdiction to wind up companies, the
expression “registered office” means the place which has longest been
the registered office of the company during the six months immedia-
tely preceding the presentation of the petition for winding up.

(4) Nothing in this section shall invalidate any proceeding by
reason only of its having been taken in a wrong Court.

PART II

AINCORPORA’I’ION OF COMPANY AND MATTERS INCIDENTAL THERETO

Certain companies, associations and partnerships to be registered as
companies under Act

11. Prohibition of associations aid partnerships exceeding certain
number.—(I) No company, association or partnership consisting of
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more than ten persons shall be formed for the purpose of carrying on
the business of banking, unless it is registered as a company under
this Act, or is formed in pursuance of some other Indian law.

(2) No company, association or partnership consisting of more than
twenty persons shall be formed for the purpose of carrying on any
other business that has for its object the acquisition of gain by the
company, association or partnership, or by the individual members
thereof, unless it is registered as a company under this Act, or is
formed in pursuance of some other Indian law.

(3) This section shall not apply to a joint family as such carrying
on a business; and where a business is carried on by two or more
joint families, in computing the number of persons for the purposes
of sub-sections (1) and (2), minor members of such families shall be
excluded.

(4) Every member of a company, association or partnership carry-
ing on business in contravention of this section shall be personally
liable for all liabilities incurred in such business. ’

(5) Every person who is a member of a company, association or
partnership formed in contravention of this section shall be punish-
able with fine which may extend to one thousand rupees.

Memorandum of Association
12. Mode of forming incorporated company.—(1) Any seven or

more persons, or where the company to be formed will be a private
company, any two or more persons, associated for any lawful pur-
pose may, by subscribing their names to a memorandum of associa-
tion and otherwise complying with the requirements of this Act in
respect of registration, form an incorporated company, with or with-

out limited liability.
(2) Such a company may be either—

(¢) a company having the liability of its members limited
by the memorandum to the amount, if any, unpaid on the shares
respectively held by them (in this Act termed “a company
limited by shares”); * *

(b) a company having the liability of its members limited
by the memorandum to such amount as the members may respec-
tively undertake by the memorandum to contribute to the assets
of the company in the event of its being wound up (in this Act
termed “a company limited by guarantee”); or

¢) a company not having any limit on the liability of its
mem(bt)ers (in tll)nisyAct termed “an unlimited company”).

13. Requirements with respect to memorandum.—(1) The me-
morandum of every company shall state—

(a) the naxhe of the company with “Lin_ﬁted” as the last
word of the name .in the case of a public limited company and

with “Private Limited”, as the last words of the name in the case
of a private limited company;
(b) the State in which the registered office of the company
_is to be situate; and
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(c¢) the objeéts of the company, and, except in the case of
trading corporations, the State or States to whose territories the
objects extend.: .

2) The memorandum of a company limited by shares or by
guarantee shall also state that the liability of its members is limit-
ed. -

(3) The memorandum of a company limited by arantee shall
also state that each member undertakes to contribute to the assets of
the company in the event of its being wound up while he is a mem-
ber or within one year .after he ceases to be a member, for payment
of the debts and liabilities of the company, or of such debts and
liabilities of the company as may have been contracted before he
ceases to be a member, as the case may be, and of the costs, charges
and expenses of winding up, and for adjustment of the rights of the
contributories among themselves, such amount as may be required,
not exceeding a specified amount. :

(4) In the case of a company having ‘a share capital—

(@) unless the company is an unlimited company, the me-
morandum shall also state the amount of share capital with
which the company is to be registered and the division thereof
into shares of a fixed amount;

(b) no subscriber of the memorandum shall take less than
one share; and
(c) each subscriber of the memorandum shall write opposite
to his name the number of shares he takes.
14. Form of memoraidum—The memorandum of association
of a company shall be in such one of the Forms in Tables B, C, D
and E in Schedule I as may be applicable to the case of the company,
or in a Form as near thereto as circumstances admit.

15. Printing and signature of memorandum.—The memorandum
shall— .
(a) be printed.
(b) be divided into paragraphs numbered consecutively, and
(¢) be signed by each subscriber (who shall add his address,

description and occupation, if any,) in the presence of at least
one witness who shall attest the signature.

_16. Alteration of memorandum.—(1) A company shall not alter
the conditions contained in its memorandum except in the cases, in
:ﬂg nAoctle, and to the extent, for which express provision is made in

is Act. :

(2) Only those provisions which are required by section 13 or by
any other specific provision contained in this Act, to be stated in
the memorandum of the company concerned shall be deemed to be
conditions contained in its memorandum.

(3) Other provisions contained in the memorandum, ' including
those relating to the appointment of a managing director, managing
agent, secretaries and treasurers or manager, may be altered in the
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same manner as the articles. of the company, but if there is any
express provision in this Act permitting of the alteration of such
provisions in any other manner, they may also be altered in such
other manner.

(9 All refere:nces to the articles of a company in this Act shall
be construed as including references to the other provisions aforesaid
contained in its memorandum.

17. Procedure for alteration of memorandum in certain respects
* * ¥ x ** (1) Acompany may, by special resolution, alter the pro-
visions of its memorandum so as to change the place of its register-

ed oftice from one State to another, or with respect to the objects of
the company so far as may be required to enable it—

. (a) to carry on its business more economically or more effi-
ciently; * *
(b) to attain ifs main purpose by rew or improved means,
*k ¥ . .

(c) to enlarge or change the local area of its operations; * *

(d) to carry on some business which under existing cir-
cumstances may conveniently or advantageously be combined
with the business of the company; * *

(e) to restrict or abandon any of the objects specitied in the
memorandum; * *

(f) to sell or dispose of the whole, or any part, of the under-
taking, or of any of the undertakings, of the company ; ot -

(g9) to amalgamate with any other company or body of per-
sons.

(2)' The alteration shall not take effect until, and except in so far
as, it is confirmed by the Court on petition.

a d(‘3) Before confirming the alteration, the Court must be satis-
e P—

(a) that sufficient notice has been given to every holder of
the debentures of the company, and to every other person or
class of persons whose interests will, in the opinion of the Court,
be affected by the alteration ; and

(b) that, with respect to every creditor who, in the opinion
of the Court, is entitled to object to the alteration, and who signi-
fies his objection in the manner directed by the Court, either
his consent to the alteration has been obtained or his debt or
claim has been discharged or has determined, or has been secur-
ed to the satisfaction of the Court: _

Provided that the Court may, in the case of any persen or -
class of persons, for special reasons, dispense with the notice
required by clause (a).

(4) Notice of the altera:‘,ion shall also be given to the Registrar
and he shall be given a reasonable opportunity to appear before the

Court and state his objections and suggestions, if any, with respect
to the confirmation of the alteration.
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(5) The Court may make an order confirming the alteration either
wholly or in part, and on such terms and conditions, if any, as it
thinks fit, and may make such order as to costs as it thinks proper

(6) The Court shall, in exercising its powers under this section,

have regard to the rights and interests of the members of the com-
pany and of every class of them, as well as to the rights and inter-
ests of the creditors of the company and of every class of them.

(7) The Court may, if it thinks fit, adjourn the proceedings in
order that an arrangement may be made to the satisfaction of the
Court for the purchase of the interests of dissentient members; and
may give such directions and make such orders as it thinks fit for
facilitating, or carrying into effect any such arrangement:

Provided that no part of the capital of the company may be ex-
pended in any such purchase.

18. Procedure on confirmation of the alteration.—(1) A certifi-

ed copy of the order confirming the alteratjon, together with a print-
ed copy of the memorandum as altered, shall, within three months
from the date of the order, be filed by the company with the Regis-
trar, and he shall register the same, and shall certify the registration
under his hand.

(2) The certificate shall be conclusive evidence that all the re-
quirements of this Act with respect to the alteration and the con-
firmation thereof have been complied with, and thenceforth the
memorandum as so altered shall be the memorandum of the com-

pany.

(3) Where the alteratipn involves a transfer of the registered
office from one State to another, a certified copy of the order confirm-
ing the alteration shall be filed by the company with the Registrar of
each of the States, and the Registrar of each such State shall register
the same, and shall certify under his hand the registration thereof;
and the Registrar of the State from which such office is transferred
shall send to the Registrar of the other State all documents relating
to the company registered, recorded or filed in his office.

(4) The Court may, at any time, by order, extend the time for the
filing of documents under this section by such period as it thinks
proper.

19. Effect of failure to register within three months.—(1) No such

alteration as is referred to in section 17 shall have any effect until

it has been duly registered in accordance with the provisions of
section 18. '

(2) If the registration is not effected within three months next
after the date of the order of the Court confirming the alteration, or
within such further time as may be allowed by the Court under sub-
section (4) of section 18, such alteration and order and all proceed-
ings connected therewith shall, at the expiry of such period of three
months or of such further time, as the case may be, become void:

Provided that the Cou~t may, on sufficient cause shown, revive
the order on application made within a further period of one month.
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Provisions with respect to names of companies.
20. Prohibition of registration of companies by undesirable

names.—(I) No company shall be registered by a name which, in the
opinion of the Central Government, is undesirable.

(2) Without prejudice to the generality of the foregoing power, a
name which is identical with, or too nearly resembles, the
name by which a company in existence has been previously regis-
tered, may be deemed to be undesirable by the Central Government
within the meaning of sub-section (1).

21, Change of name by company.—A company may, by special
resolution and with the approval of the Central Government signified
in writing, change its name,

22. Rectification of name of company.—(1) If, through inadver-

tence or otherwise, a company on its first registration or on its
registration by a new name, is registered by a name which, in the
opinion of the Central Government, is identical with, or too nearly
resembles, the name by which a company in existence has been pre-
viously registered, whether under this Act or any previous companies
law, the first-mentioned company—

(a) may, by ordinary resolution and with the previous ap-
proval of the Central Government signified in writing, change
its name or new name; and

(b) shall, if the Central Government so directs within twelve
months of its first registration or registration by its new name,
as the case may be, or within twelve months of the commencs-
ment of this Act, whichever is later, by ordinary resolution and

with the previous approval of the Central Government signified
in writing, change its name or new name within a period of
three months from the date of the direction or such longer
period as the Central Government may think fit to allow.

(2) If a company makes default in complying with any direction
given under clause (b) of sub-section (1), it shall be punishable with
fine which may extend to one hundred rupees for every day during
which the default continues.

23. Registration of change of name and effect thereof.—(1) Where
a company changes its name in pursuance of section 21 or 22, the
Registrar shall enter the new name on the register in the place of the
former name, and shall issue a fresh certificate of incorporation with
the necessary alterations embodied therein; and the change of' naime
shall be complete and effective only on the issue of such a certificate.

{2) The Registrar shall also make the necessary alteration in the
memorandum of association of the company.

(3) The change of name shall not affect any rights or obligations
of the company, or render defective any.legal_ proceedings by or
against it; and any legal proceedings which might have been con-
tinued or commenced by or against the company by its former name
may be continued by or against the company by its new name.

24. Power to dispense with “Limited” in name of charitable or

other company.—(1) Where it is proved to the satisfaction of the
Central Government that an association—
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{a) is about to be formed as a limited company for promot-
“ing commerce, art, science, religion, charity or any other useful
-object, and

(b) ‘intends to apply its profits, if any., or other income in
'promoting its objects, and to prohibit the payment of any divi-
-dend to its members,

the Central Government may, by licence, direct that the association
may be registered as a company with limited liability, without the
-addition to its name of the word “Limited” or the words “Private
+Limited”. o

(2) The association may thereupon be registered accordingly;
:and on registration shall enjoy all the privileges and (subject to the
provisions of this section) be subject to all the obligations of limited
gompanies. .

(3) Where it is proved to the satisfaction.of the Central Gevern-
ment— ’

(a) that the objects of a company registered under this Act
.as a limited company are restricted to those specified i clause
«(a) of sub-section (I); and _ :
(b) that by its constitution the company is required to apply

‘its profits, if any, or other income in promoting its objects and

is prohibited from paying any dividend to its members;"
“the Central Government may, by licence, authorise the company * *
by a special resolution to change * * its name, including or consist-
ding of the omission of the werd “Limited” or the words “Private
Limited”; and section 23 shall apply to a change of name under this

:sub-section as it applies to a change of name under section 21.
(4) A firm may be a member of any association or company

‘licensed under this section, but on the dissolution of the firm, its
smembership of the association or company shall cease.

~ (5) A licence may be granted by the Central Government under
this section on such conditions and subject to such regulations as it

thinks fit, and those conditions and regulations shall be binding
-on the body to which the licence is granted, and where the grant is
under sub-section (1) shall, if the Central Government so directs, be
dnserted in the memorandum, or in the articles, or partly in the one
and partly in the other.

(6) The body to which a licence is so granted shall be exempt
from the provisions of this Act relating to—

(a) the use of the word “Limited” or the words “Private
‘Limited” as any part of its name,

) (b) the publishing of its name,
(c) if the Central Government so directs and to the extent

specified in the direction, the obligation laid on the company to -
send lists of its members to the Registrar, and

328LS :
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(d) if the Central Government so directs and to the extent:
specified in“the direction, the obligations laid on the company by~
section 302. .

(7) The licence may at any time be revoked by the Central Gov-
ernment, and upon revocation, the Registrar shall enter the word:
“Limited” or the words “Private Limited” at the end of the name
upon the register of the body to which it was granted; and the
body shall cease to enjoy the exemption * * * * * * * % » &
granted by this section:

Provided that, before a licence is so revoked, the Central Govern-~
ment shall give notice in writing of its intention to the body, and
shall afford it an opportunity of being heard in opposition to the-
revocation.

(8) Where a body in respect of which a licence under this section.
is in force alters the provisions of its memorandum with respect to-
its objects, the Central Government may— 3

(a) revoke the licence if it sees fit to do so, or

(b) vary the licence by making it subject to such conditions-
and regulations as the Central Government thinks fit, in lieu of, .
or in addition to, the conditions and regulations, if any, to which-
the licence was formerly subject. ‘

(9) Upon the revocation of a licence granted under this section to-

a body the name of which contains the words “Chamber of Com-

merce”, that body shall, within a period of three months from the-

date of revocation or such longer period as the Central Government

may think fit to allow, change its name to a name which does not
contain those words; and—

(a) the notice to be given under the proviso to sub-section

(7) to that body shall include a statement of the effect of the-

foregoing provisions of this sub-section; and _
(b) section 23 shall apply to a change of name under this:

sub-section as it applies to a change of name under section 21.
(10) If the body makes default in complying with the require-
ments of sub-section (9), it shall be punishable with fine which may-
extend to five hundred rupees for every day during which the
default continues.
* ’ * * # * *

Articles of Association

25, Articles prescribing regulations.—There may in the case of a-
public company limited by shares, and there shall in the case of an
unlimited company or a company limited by guarantee or a private
company limited by shares, be registered with the memorandum,
articles of association signed by the subscribers of the memorandum,.
prescribing regulations for the company.

26. Regulations required in case of unlimited company, company-

limited by guarantee or private company limited by shares.—(1) Im
the case of an unlimited company, the articles shall state the numbex-
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of members with which the company is to be registered and, if the
company has a share capital, the amount of share capital with which
the company is to be registered. :

(2) In the case of a company limited by guarantee, the articies
shall state the number of members with which the company is to be
registered.

(3) In the case of a private company having a share capital, the

articles shall contain provisions relating to the matters specified in
sub-clauses (a), (b) and (c) of clause (iii) of sub-section (1) of
gection 3; and in the case of any other private company, the articles
shall contain provisions relating to the matters specified in the said
sub-clauses (b) and (c).

27. Adoption and application of Table A in the case of companies
limited by shares.—(1) The articles of association of a company
limited by shares may adopt all or any of the regulations contained
in Table A in Schedule L .

(2) In the case of any such company which is registered after
the commencement of this Act, if articles are not registered, or if
articles are registered, in so far as the articles do not exclude or
modify the regulations contained in Table A aforesaid, those regula-
tions shall, so far as applicable, be the regulations of the company in
the same manner and to the same extent as if they were contained in
duly registered articles.

28. Form of articles in the case of other companies.—The articles
of association of any company, not being a company limited by
shares, shall be in such one‘gf the Forms in Tables C, D, and E in
Schedule I as may be applicable, or in a Form as near thereto as
circumstances admit.

29. Form and signature of articles.—Articles shall—

(a) be printed;
(b) be divided into paragraphs numbered consecutively; and

(c) be signed by each subscriber of the memorandum of as-
sociation (who shall add his address, description and occupation,
if any,) in the presence of at least one witness who shall attest
the signature. '

30. Alteration of articles by special resolution.—(1) Subject to the

provisions of this Act and to the conditions contained in its memo-
randum, a company may, by special resolution, aiter * * * jts articles.

(2) Any alteration * * so made * * * shall subject to the provi-.
sions of this Act, be as valid as if originally contained in the articles
and be subject in like manner to alteration by special resolution.

(3) The power of altering articles under this section shall, in the
case of any company formed and registered under Act No. XIX of
1857 ahd Act No. VII of 1860 or either of them, extend to altering any
provisions in Table B annexed to Act XIX of 1857, and shall also, in
the case of an unlimited company formed and registered under the
said Acts or either of them, extend to altering any regulations relat-,
ing to the amount of capital or its distribution into shares, notwith-
standing that those regulations are contained in the memorandum.
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Change of registration of companies

3L Registration of unlimited company as limited, ete.—(1) Sub~
ject to the provisions of this section,—

(a) a company registered as unlimited * * * * * * * * o may
*.* register under this Act * * * a5 a lirhited company; and

(b) a company already registered as a limited company
* * % * * may re-register * * under this Act * * *** * ¢ o

(2) On * * registration in pursuance of this section, the Registrar
shall close the former registration of the company, and may dispense
with the delivery to him of copies of any documents with copies
of which he was furnished on the occasion of the original registra--
tion of the company; but, save as aforesaid, the * * * registration shall.
take place in the same manner and shall have effect, as if it were
the first registration of the company under this Act.

(3) The * * registration of an unlimited company as a.limited
company under this section * * * * ghall not affect any debts, ligbi-
lities, obligations or contracts incurred or entered into by, to, with
or on behalf of, the company before the * * registration, and those
debts, liabilities, obligations and contracts may be enforced in the
manner provided by Part IX of this Act in the case of a company
registered in pursuance of that Part,

General provisions with respect to memorandum and articles.

l 32. Registration of memorandum and articles.—(1) There shall.
be presented for registration, to the Registrar of the State in which
the registered office of the company is stated by the memorandum
to be situate—

(a) the memorandum of the company;
(b) its articles, if any; and

(c) the agreement, if any, which the company proposes to-
enter into with any individual, firm or body corporate to be
appointed as its managing agent, or with any firm or body
corporate to be appointed as its secretaries and treasurers.

(2) A declaration by an advocate of the Supreme Court or of a
High Court, an attorney or a pleader entitled to appear before a:
High Court, or a chartered accountant practising in India, who is:
engaged in the formation of a company, or by a person named in
the articles as a director, managing agent, secretaries and treasurers,
manager or secretary of the company, that all the requirements of
this Act and the rules thereunder have been complied with in res-
pect of registration and matters precedent and incidental thereto,
shall be filed with the Registrar; and the Registrar may accept
such a declaration as sufficient evidence of such compliance..

(3) If the Registrar is satisfied that all the requirements afore-
said have been complied with by the company and that it is autho-
rised to be registered under this Act, he shall retain and register
the memorandum, the articles, if any, and the agreement referred
to in clause (c¢) of sub-section (1), if any.
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23. Effect of registration.—(1) On the registration of the memo-
randum of a company, the Registrar shall certify under his hand’
that the company is incorporated and in the case of a limited
company, that the company is limited. '

(2) From the date of incorporation mentioned in the certificate
of incorporation, such of the subscribers of the memorandum and
other persons, as may from time to time be members of the com-
pany, shall be a body corporate by the name contained in the memo-
randum, capable forthwith of exercising all the functions of an
incorporated company, and having perpetual succession and a com-
mon seal, but with such liability on the part of the members to
contribute to the assets of the company in the event of its being
wound up as is mentioned in this Act.

34. Conclusiveness of certificate of incorporation.—* * A certificate

of incorporation given by the Registrar in.respect of any association
shall be conclusive evidence that all the requirements of this Act
have been complied with in respect of ‘registration and matters
precedent and incidental thereto, and that the association is a
company authorised to be registered and duly registered under this
Act.

L J L L » * * * * * x * * * »

35. Effect of memorandum and articles—(1) Subject to the pro-

visions of this Act, the memorandum and articles shall, when regis-
tered, bind the company and the members thereof to the same
extent as if they respectively had been signed by the company and
by each member, and contained covenants on its and his part to
observe all the provisions of: the memorandum and of the articles.

(2) All money payable by any member to the company under the
memorandum or articles shall be a debt due from him to the
company.

36. Provision as to companies limited by guarantee.—(1) In the

case of a company limited by guarantee and not having a share

capital, and registered on or after the first day of April, 1914, every

provision in the memorandum or articles or in any resolution of the

company purporting to give any person a right to participate in the

givisil?clf profits of the company otherwise than as a member shalk
voi

(2) For the purpose of the provisions of this Act relating to the
memorandum of a company limited by guarantee and of this section,
every provision in the memorandum or articles, or in any resolu-
tion, of any company limited by guarantee and registered on or after
the first day of April, 1914, purporting to divide the undertaking of
the company into shares or interests, shall be treated as a provision
for a share capital, notwithstanding that the nominal amount or
number of the shares or interests is not specified thereby.

37. Effect of alteration in memorandum or articles.—Notwith-
standing anything in the memorandum or articles of a company, no
member of the company shall be bound by an alteration made iy
the memorandum or articles after the date on -which he became a
member, if and so far as the alteration requires him to fake or sub-
scribe for more shares than the number held by him at the date on
which the alteration is made, or in any way increases his liability as
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at that date, * * * * to contribute to the share capital of, or otherwise
to pay money to, the company:

Provided that this section shall not apply in any case where the
anember agrees in writing, either before or after a particular altera-
tion is made, to be bound by the alteration.

38. Copies of memorandum and articles etc. to be given to mem-
‘bers.—(1) A company shall, on being so required by a member, send
to him within seven days of the requirement and subject to the
payment of a fee of one rupee, a copy each of the following docu-
ments, as in force for the time being--

(a) the memorandum;

(b} the articles, if any;

(c) the agreement, if any, entered intv or proposed to be
entered mto, by the company with any person appointed or to
be appointed as its managing agent or as its secretaries and
treasurers; and -

(d) every other agreement and every resolution referred to
in section 191, if and in so far as they have not been embodied
in the memorandum or articles. ‘

(2) If a company makes default in complying with the require-
ments of this section, the company, and every officer of the company
who is in default, shall be punishable, for each offence, with fine
‘which may extend to fifty rupees. :

39. Alteration of memorandum or articles etc. to be noted in
every copy.—(1) Where an alteration is made in the memorandum
or articles of a company, in the agreement referred to in clause (c¢)-
of sub-section (1) of section 38 or in any other agreement or resolu-
tion referred to in section 191, every copy of the memorandum,
articles, agreement or resolution issued after the date of the altera-
tion shall be in accordance with the alteration. '

(2) If, at any time, the company issues any copies of the memo-
randum, articles, resolution or agreement, which are not in accord--
ance with the alteration or alterations made therein before that
time, the company, and every officer of the company who is in
default, shall be punishable with fine which may extend to ten
rupees for each copy so issued.

Membership of company

40. Definition of “member” —(1) The subscribers of the memo-
randum of a company shall be deemed to have agreed to become
‘members of the company, and on its registration, shall be entered
-as members in its register of members.

(2) Every other person who agrees to become a member of a
.company and whose name is entered in its register of members,
'shall be a member of the company.

41 Membership of holding company.—(1) Except in the cases
-‘mentioned in this section, a body corporate cannot be a member of
:a company which is its holding company and any allotment or transfer-
©of shares in a company to its subsidiary shall pe void.
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«(2) Nothing in this section shall apply—
(a) where the subsidiary is concerned as the legal repre-
sentative of a deceased member of the holding company; or

(b) where the subsidiary is concerned as trustee, unless the
holding company or a subsidiary thereof is beneficially interest~
ed under the trust and is not so interested only by way of
security for the purposes of a transaction entered into by it in
the ordinary course of a business which includes the lending
of money. '

(3) Tnis section shall not prevent a subsidiary from continuing to
“be a member of its holding company if it was a member thereof either
at the commencement of this Act or before becoming a subsidiary
-of the holding company, but, except in the cases referred to in sub-
section (2), the subsidiary shall have no right to vote at meetings
of the holding company or of any class of. members thereof.

(4) Subject to sub-section (2), sub-sections (1) and (3) shall apply
in relation to a nominee for a body corporate which is a subsidiary,
.as if references in the said sub-sections (1) and (3) to such a body
.corporate included references to a nominee for it. '

(5) In relation to a holding company which is either a company
limited by guarantee or an unlimited company, the reference in
this section to shares shall, whether or not the company has a share
-capital, be construed as mcluding a reference to the interest of its
members as such, whatever the form of that interest. a

Private companies
42. Consequences of default in complying with conditions

constituting a company a private company.—Where the articles of
a company include the provisions which, under clause (iii) of sub-
section (1) of section 3, are required to be included in the articles
of a company in order to constitute it a private company,. but
default is made in complying with any of those provisions, the com-
pany shall cease to be entitled to the privileges and exemptions
conferred on private companies by or under **** this Act, and ***
this Act shall apply to the company as if it were not a private
company: ' :

Provided that the Court, on being satisfied that the failure to
comply with the conditions was accidental or due to inadvertence or
to some other sufficient cause, or that on other grounds it is just
-and equitable to grant relief, may, on the application of the company
-gr any other person interested and on such terms and vcanditions as
seem to the Court just and expedient, order that the company be
relieved from such consequences as aforesaid.

43. Prospectus or statement in licu of prospectus to pe filed by
private company on ceasing to be private company.—(1) If a com-
pany, being a private company, alters its articles in such a manner
that they no longer include the provisions which, under clause (iii)
of sub-seciion (1) of section 3, are requircd to be inciuded in the
articles of a company in order to constitute it a private company,
the company— :

(a) shall, as on the date of the alteration, cease to be a
private company; and
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(b) shall, within a period of fourteen days after the said:
date, file with the Registrar either a prospectus or a statement .
in lieu of prospectus, as specitied in sub-section (2).

(?) (a) Every prospectus filed under sub-section (I) shall state the-
matters specified in Part 1 of Schedule 1 and set out the reports-
specified in Part II of that Schedule, and the said Parts I and IL.
shall have effect subject to the provisions contained in Part III of .
that Schedule. -

(b) Every statgment in lieu of prospectus filed under sub-section..
(1) shall bein the form and contain the particulars set out in Part 1
of Schedule IV, and in the cases mentioned in Part II of that
Schedule, shall set out the reports specified therein, and the said.
Parts I and II shall have effect subject to the provisions contained -
in Part III of that Schedule.

(c) Where the persons making any such report as is referred to
in clause (a) or (b) have made therein, or have, without giving the
reasons indicated therein, any such adjustments as are mentioned
in clause 32 of Schedule II or clause 5 of Schedule IV, as the case
may be, the prospectus or statement in lieu of prospectus filed as.
aforesaid, shall have endorsed thereon or attached thereto, a writien:
statement signed by those persons, setting out the adjustments and
giving the reasons therefor.

(3) If default is made in complying with sub-section (1) or (2),.
the company, and every officer of the company who is in default,
shall be punishable with fine which may extend to five hundred'
rupees.

(4) Where any prospectus or statement in lieu of prospectus filed «
under this section includes any untrue staternent. any person who
authorised the filing of such prospectus or statement shall be -
punishable with imprisonment for a term which may extend to two.
years, or with fine which may extend to five thousand rupees, or
with both, unless he proves either that the untrue statement was
immaterial or that he had reasonable ground to believe, and did
up to the time of the filing of the orospectus or statement believe, .
that the untrue statement was true.

(5) For the purposes of this section—
(a) a statement included in a prospectus or a statement inm:

lieu of prospectus shall be deemed to be untrue if it is mis--
leading in the form and context in which it is included; and

* * & *

(b) where the omission from a prospectus or a statement
in lieu of prospectus of any matter which is required to be
stated therein under the provisions of Schedule II or IV, as the.
case may be, is calculated to mislead, the nrospectus or state-
ment in lieu of prospectus shall be deemed, in respect of such
omission, to be a prospectus or a statement in lieu of prospectus -
in which an untrue statement is included.

16) For the purposes of sub-section (4) and clause (1) of sub-
pection (5), the expression “included” when used with reference to a
prospectus or statement in lieu of prospectus, means included in
the prospectus or statement in lieu of prospectus itself or contained -
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in any report or memorandum appeafing on the face thereof, or by
feference incorporated therein.

Reduction of Number of Members below Legal Minimum.
44, Members severally liable for debts where business carried on.

with fewer than seven, or in the case of a private company, two
members.—If at any time the number of members of a company is
reduced, in the case of a public company, below seven, or in the
case of a private company, below two, and the company carries on
business for more than six months while the number is so reduced,:
every person who is a member of the company during the time
that it so carries on business after those six months and is cognisant
of the fact that it is carrying on business with fewer than seven
members or two members, as the case may be, shall be severally:
liable for the payment of the whole debts of the company contracted
during that time, and may be severally sued therefor.

Contracts and deeds, investments, seal etc. ,
45. Form of contracts.—(1) Contracts on behalf of a company may
be made as follows:—

(a) a contract which, if made between private persons, would
by law be required to be in writing signed by the parties to be
charged therewith, may be made on behalf of the company in
writing signed by any person acting under its authority, express.
or implied, and may in the same manner be varied or discharged;

(b) a contract which, if made between private persons, would
by law be valid although made by parol only and not reduced
into writing, may be made by parol on behalf of the company
by any person acting under its authority, express or implied,

- and may in the same manner be varied or discharged.

(2) A contract made according to this section shall * * bind
the company * .

46. Bills of exchange and promissory notes.—A bill of exchange,

hundi or promissory note shall be deemed to have been made, accept-]
ed, drawn or endorsed on behalf of a company if drawn, accepted,.
made, or endorsed in the name of, or on behalf or on account of,.
the company by any person acting under its authority, express or-
implied.

47. Execution of deeds.—(1) A company may, by writing under its:

common seal, empower any person, either generally or in respect of
any specified matters, as its attorney. to execute deeds on its behalf
in any place either in or outside India.

(2) A deed signed by such an attorney on behalf of the company-
and under his seal where sealing is required, shall bind the com-
pany and have the same effect as if it were under its common seal.

48. Investments of company to be held in its own name.—(1) Save]

as otherwise provided in sub-sections (2) to (5) and subject to the
provisions of sub-sections (6) to (8).— :

(a) all investments made by a company on its own behalf

shall be made and held by it in its own name; and . .

(b) where any such investments are not so held at the

commencement of -this Act, the company shall, within a period




90

of one year from such commencement, either cause them to be
transferred to, and hold them in, its own mname, or dispose of
them.

(?) Where the company has a right to appoint any person or

Ipersons, or where any nominee or nominees of the company has or
have been appointed, as a director or directors of any other body
corporate, shares in such other body corporate to an amount not
exceeding the nominal value of the qualification shares which are
required to be held by a director thereof, may be registered or held
by such company jointly in the names of itself and of each such
person or nominee or in the name of each such person or nominee
expressly described as a nominee of the company.
(3) A company may hold any shares in its subsidiary in the name
or names of any nominee or nominees of the company, if and in so
far as it is necessary so to do, to ensure that the number of mem-
bers of the subsidiary is not reduced, where it is a public company,
below seven, and where it is a private company, below two.
(4) Sub-section (I) shall not apply to investments made by a
company whose principal business consists of the buying and selling
tof shares or other securities. '
(5) Nothing in this section shall be deemed to prevent a company—-

(a) from depositing with a bank, being the bankers of the
company, any shares or securities for the collection of any
dividend or interest payable thereon; or

(b) from depositing with, or transferring to, any person any
shares or securities, by way of security for the repayment of
any loan advanced to the company or the performance of any
obligation undertaken by it.
(6) The certificate or letter of allotment relating to the shares
or securities in which investments have been made by a company
shall, except in the cases referred to in sub-sections (4) and (5), be
in the custody of such company or with a Scheduled Bank, being
the bankers of the company. : ,
(7) Where, in pursuance of sub-section (2), (3), (4) or (5), any
shares or securities in which investments have been made by a com-
pany are not held by it in its own name, the company shall forth-
with enter in a register maintained by it for the purpose—

(a) the nature, value, and such other particulars as may be
necessary fully to identify the shares or securities in question;
and

(b) the bank or person in whose name or custody the shares
or securities are held.

(8) The register kept under sub-section (7) shall be open to the-
inspection of any member or debenture holder of the company
without charge, during business hours, subject to such reasonable
restrictions as the company may, by its articles or in general meet-
ing, impose, so that not less than two hours in each day are allowed
for inspection.

(9) It default is made in complying with any of the requirements.
of sub-sections (I) to (8), the company, and every officer of the-
company who is in default, shall be punishable with fine which may

extend to five thousand rupees.
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(10) If any inspection required under sub-section (8) is refused,
~the Court may, by order, direct an immediate inspection of the
lregister. :

Nothing in this sub-section shall be construed as prejudicing in
.any way the operation of sub-section (9). '

(11) In this section, “securities” includes stock and debentures.

49. Power for company to have official seal for use outside India.—
(1) A company whose objects require or comprise the transaction of
. business outside India may, if authorised by its articles, have for use
in any territory, district or place not situate in India an official
-seal which shall be a facsimile of the common seal of the company,
with the addition on its face of the name eof the territory, district
-or place where it is to be used.

(?) A company having an official seal for use in any such terri-
tory, district or place may, by writing under its common seal,
-authorise any person appointed for the purpose in that territory, dis-
trict or place to affix the official seal to any-deed or other document
‘to which the company is a party in that territory, district or place.

(3) The authority of any agent authorised under sub-section (2)
.shall, as between the company and any person dealing with the
-agent, continue during the period, if any, mentioned in the instru-
.ment conferring the authority, or if no period is there mentioned,
* * until notice of the revocation or determination of the agent’s
-authority has been given fo the person dealing with him.

(4) The person affixing any such official seal shall, by Wntmg
-under his hand, certify on the deed or other document to which the
-seal is affixed, the date on ‘which and the place at which, it is
-affixed.

(5) A deed or other document to which an official seal is duly
affixed shall bind the company as if it had been sealed with the
«common seal of the company. v : .

' Service of Notices, etc. ,

50. Service of documents on company.—A document may be served
'on a company * * by sending it to its registered office * * by * *®
post under a °® * certificate of posting or by registered post, or by

leaving it at its registered office * * °.

5l. Service of doruments on Registrar—A document may be
served on the Registrar by sending it to him at his office by * * post
under a * * certificate of posting or by registered post, or by deliver-
ing it to him or leaving it for him at his office.

.52. Service of notice on members by company.—(1) A notice may

‘be given by the company to any member either personally, or by
-sending it by post to him to his registered address, or if he has no
registered address in India, to the address, if any, within India
supplied by him to the company for the giving of notices to him.

(2) Where a notice is sent by post,-—
(a) service of the notice shall be deemed to be effected by

properly addressing, prepaying and posting a letter containing
the notice; and
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(b) unless the contrary is proved, such serﬁce shall be deemed:
to have been effected—

(i) in the case of a notice of a meeting, at the expira--
tion of forty-eight hours after the letter containing the same
is posted, and

(i1) in any other case, at the time ‘at which the letter
would be delivered in the ordinary course of post.

(3) A notice advertised in a newspaper circulating in the neigh-
bourhood of the registered office of the company shall be deemed to
be duly given on the day on which the advertisement appears to-
every member of the company who has no registered address in-
India and has not supplied to the company an address within India
for the giving of notices to him.

(4) A notice may be glven by the company to the joint-holders
of a share by giving the notice to the joint-holder named ﬁrst in the-
register in respect of the share.

(5) A notice may be given by the company to the persons entitled
1o a share in consequence of the death or insolvency of a member
by sending it through the post in a prepaid letter addressed to them
by name, or by the title of representatives of the deceased, or
assignees of the insolvent, or by any like description, at the address,
i? any, in India supplied for the purpose by the persons claiming to-
be so entitled, or until such an address has been so supplied, by
giving the notice in any manner in which it might have been givern
if the death or insolvency had not occurred.

Authentication of Documents .

53. Authentication of documents.—Save as otherwise expressly

provided in this Act, a document or proceeding requiring authen-
tication by a company may be signed by a director, the managing

agent, the secretaries and treasurers, the manager, the secretary or

other authorised officer of the company, and need not be under its
common seal.

PART III
PROSPECTUS AND ALLOTMENT, AND OTHER MATTERS RELATING TO ISSUE oF
SHARES OR DEBENTURES
Prospectus

54. Dating of prospectus.—A prospectus issued by or on behalf

of a company or in relation to an intended company shall be dated,
and that date shall, unless the contrary is proved, be taken as the.
date of publication of the prospectus.

55. Matters to be stated and reports to be set out in prospectus.—
(1) Every prospectus issued—
(a) by or on behalf of a company, or
(b) by or on behalf of any person who is or has been
engaged or interested in the formation of a company,

shall state the matters specified in Part I of Schedule IT and set out
the reports specified in Part IT of that Schedule: and the said Parts
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1 and II shall have effect subject to the provisions contained in
“Part III of that Schedule. )

(?) A. condition requiring or binding an applicant for shares in
.or debentures of a company to waive compliance with any of t'he
requirements of this section, or purporting to affect him with notice
-of any contract, document or matter not specifically referred to in
" the prospectus, shall be void.

(3) No one shall issue any form of application for shares in or
debentures of a company, unless the form is accompanied by a pros-
pectus which complies with the requirements of this section:

Provided that this sub-section shall not apply if it is shown that
" the form of application was issued either— \
(a) in connection with a bona fide invitation to a person to
enter into an underwriting agreement with respect to the shares
or debentures; or ’ .

(b) in relation to shares or debentﬁres which were not offered
to the public. '

If any person acts in contravention of the provisions of this sub-
section, he shall be punishable with fine which may extend to five
thousand rupees.

(49) A director or other person responsible for the prospectus shall
not incur any liability by reason of any non-compliance with, or
contravention of, any of the requirements of this section, if—

(a) as regards any matter not disclosed, he proves that he
had no knowledge thereof; or |

(b) he proves that the non-compliance or contravention arose
from an honest mistake of fact on his part; or

(c) the non-compliance or contravention was in respect of
riatters which, in the opinion of the Court dealing with the
case, was immaterial, or was otherwise such as ought, in the

opinion of that Court, having regard to all the circumstances of
the case, reasonably to be excused: :

Provided that no director or other person shall incur any liability
in respect of the failure to include in a prospectus a statement with
- respect to the matters specified in clause 18 of Schedule II, unless
- it is proved that he had knowledge of the matters not disclosed.

(5) This section shall not apply—

(a) to the issue to existing members or debenture holders of

_ a company of a prospectus or form of application relating to

shares in or debentures of the company, whether an applicant

for shares or debentures will or will not have the right to re-
nounce in favour of other persons; or

(b) to the issue of a prospectus or form of application relat-
ing to shares or debentures which are, or are to be, in all respects
uniform with shares or debentures previously issued and for the

ﬁime being dealt in or quoted on a recognised stock exchange
®* ® ® = =, <

but, subject as aforesaid, this section shall apply to a prospectus or a
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form of application, whether issued on or with reference to the for-
mation of a company or subsequently.

(6) Nothing in this section shall limit or diminish any liability
which any person may incur under the general law or under this Act
apart from this section.’ .

56. Expert to be a person unconnected with the formation or
management of the company.—A prospectus inviting persons to}

subscribe for shares in or debentures of a company shall not include a
statement purporting to be made by an expert, unless the expert i:z

a person who is not, or has not been, engaged or interested in th
formation or promotion, or in the management, of the company.

57. Expert’s consent to issue of prospectus containing statement

by him.—A prospectus inviting persons to subscribe for shares in
or debentures of a company and including a statement purporting to
be made by an expert shall not be issued, unless—

(a) he has given his written consent to the issue thereof with
the statement included in the form and context in which it is .
included. and has not withdrawn such consent before the deli-
very of a copy of the prospectus for registration; and

(b) a statement that he has given and has not withdrawn his .
consent as aforesaid appears in the prospectus.

58. Penalty and interpretation.—(1) If any prospectus is issued .
In contravention of section 56 or 57, the company, and every person

who is knowingly a party to the issue thereof, shall be punishable -
with fine which may extend to five thousand rupees. '

(2) In sections 56 and 57, the expression “expert” includes an -

engineer, a valuer, an accountant and any other person whose profes-
sion gives authority to a statement made by him.

59. Registration of prospectus.—(1) No prospectus shall be issued :

by or on behalf of a company or in relation to an intended company
unless, on or before the date of its publication, there has been deli- -
vered to the Registrar for registration a copy thereof signed by every
person who is named therein as a director or proposed director of
the company or by his agent authorised in writing, and having en- -
dorsed thereon or attached thereto—

(a) any consent to the issue of the prospectus required by
section 57 from any person as an expert; and

(b) in the case of a prospectus issued generally, also—

(i) a copy of every contract required by clause 16 of -
Schedule II to be specified in the prospectus, or, in the case -
of a contract not reduced into writing, a memorandum
giving full particulars thereof; and

(ii) where the persons making any report required by -
Part II of that Schedule have made therein, or have, with-
out giving the reasons, indicated therein, any such adjust-
ments as are mentioned in clause 32 of that 'Schedule, a
written statement signed by those persons setting out the -
adjustments and giving the reasons therefor,

{(2) Every prospectus to which sub-section (1) applies shall, on,
the face of it,~-
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(a) state that a copy has been delivered for registration as:
required by this section; and \

(b) specify any documents required by this section to be
endorsed on or attached to the copy so delivered, or refer to
statements included in the prospectus which specify those docu--
ments.

(3) The Registrar shall not register a prospectus,—

(a) unless it is dated and the copy thereof signed in the:
manner required by this section and unless further .it has en-
dorsed thereon or attached thereto the documents (if any).
specified as aforesaid; and :

(b) in case the prospectus names any person as the auditor,.
legal adviser, attorney, solicitor, banker or broker of the com-
pany or proposed company, unless also it is accompanied by the-
cons%nt in writing of the person so named, to act in the capacity:
stated. ' D

(4) No prospectus shall be issued more than ninety days after the-
date on which a copy thereof is delivered for registration; and if a.
prospectus is so issued, it shall be deemed to be a prospectus a copy
of which has not been delivered under this section to the Registrar.

(5) If a prospectus is issued without a copy thereof being deli-
vered under this section to the Registrar or without the copy so deli-
vered having endorsed thereon or attached thereto the required con-
sent or documents, the company, and every person who is knowingly
a party to the issue of the prospectus, shall be punishable with fine
which may extend to five thousand rupees. _

60. Terms of contract mentioned in prospectus or statement in lieu
of prospectus, not to be varied—A company shall not, at any time,
vary the terms of a contract referred to in the prospectus or state-
ment in lieu of prospectus, except subject to the approval of, or
except on authority given by, the company in general meeting.

61. Civil liability for mis-statements in prospectus.—(1) Subject
o the provisions of this section, where a prospectus invites persons
to subscribe for shares in or debentures of a company, the following
persons shall be liable to pay compensation to every person who
subscribes for any shares or debentures on the faith of the prospec-
tus for any loss or damage he may have sustained by reason of any
antrue statement included therein, that is to say,—

(a) every person who is a director of the company at the
time of the issue of the prospectus; ,

(b) every person who has authorised himself to be named
and is named in the prospectus either as a director, or as having
agreed to become a director, either immediately or after an”
interval of time;

(c) every person who is a promoter of the company; and

(d) every person who has authorised the issue of the pros-
pectus: :

Provided that where, under section 57, the consent of a person

1s required to the issue of a prospectus and he has given that consent,
or where, under clause (b) of sub-section (3) of section 59, the con-

sent of a persor named in a prospectus is required and he has given.
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Yh,at'consent, he shall not, by reason of having given such consent,
be: liable under this sub-section as a person who has authorised the
issue of the prospectus except in respect of an untrue statement, if
Ly, purporting to be made by him as an expert.

(2) No person shall be liable under sub-section (1), if he proves—

(@) that, having consented to become a director of the com-
pany, he withdrew his consent before the issue of the prospectus,
and that it was issued without his authority or consent; * *

(b) that the prospectus was issued without his knowledge
or consent, and that on becoming aware of its issue, he forthwith
gave reasonable public notice that it was issued without his
knowledge or consent; or

(c) that, after the issue of the prospectus and before allot-
ment thereunder, he, on becoming aware of any untirue state-
ment therein, withdrew his consent to * * * the prospectus
and gave reasonable public notice of the withdrawal and of the
reason therefor; or ‘

(d) that—

(i) as regards every untrue statement not purporting to
be made on the authority of an expert or of a public official
document or statement, he had reasonable ground to believe,
and did up to the time of the allotment of the shares or
debentures, as the case may be, believe, that the statement
was true; and

(it) as regards every untrue statement purporting to be
a statement by an expert or contained in what purports to
be a copy of or extract from a report or valuation of an
expert, it was a correct and fair representation of the state-
ment, or a correct copy of, or a correct and fair extract from,
the report or valuation; and he had reasonable ground to
believe, and did up to the time of the issue of the prospectus
believe, that the person making the statement was competent
to make it and that that person had given the consent re-
quired by section 57 to the issue of the prospectus and had

not withdrawn that consent before delivery of a copy of the
prospectus for registration or, to the defendant’s knowledge,
before allotment thereunder; and

(iii) as regards every untrue statement purporting to be
a statement made by an official person or contained in what
purports to be a copy of or extract from a public official
document, it was a correct and fair representation of the
statement, or a correct copy of, or a correct and fair extract
from, the document:

Provided that this sub-section shall not apply in the case of a per-
son liable, by reason of his having given a consent required of him by
section 57, as a person who has authorised the issue of the prospectus
in respect of an untrue statement purporting to be made by him as
an expert.

(3) A person who, apart from this sub-section, would, under sub-
gection (I), be liable by reason of his having given a consent re-
quired of him by section 57, as a person who has authorised the issue
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of a prospectus in respect of an untrue statement purporting to be
made by him as an expert, shall not be so liable, if he proves—

(a) that, having given his consent under section 57 to the

issue of the prospectus, he withdrew it in writing before delivery
of a copy of the prospectus for registration; or

(b) that, after delivery of a copy of the prospectus for regis-
tration and before allotment thereunder, he, on becoming aware
of the untrue statement, withdrew his consent in writing and
gave reasonable public notice of the withdrawal, and of the
reason therefor; or ‘

(c¢) that he was competent to make the statement and that
he had reasonable ground to believe, and did up to the time of
the allotment of the shares or debentures, believe, that the state-
ment was true.

(4) Where—

(a) the prospectus specifies the name of a person as a direc-
tor of the company, or as having agreed to become a director
thereof, and he has not consented to become a director, or has
withdrawn his consent before the issue of the prospectus, and
has not authorised or consented to the issue thereof; or

(b) the consent of a person is required under section 57 to

the issue of the prospectus and he either has not given that con-
sent or has withdrawn it before the issue of the prospectus;

the directors of the company excluding those without whose know-
ledge or consent the prospectus was issued, and every other person
who authorised the issue thereof, shall be liable to indemnify the
person referred to in clause (@) or clause (b), as the case may be,
against all damages, costs and expenses to which he may be made
liable by reason of his name having been inserted in the prospectus
or of the inclusion therein of a statement purporting to be made by
him as an expert, as the case may be, or in defending himself against
any suit or legal proceeding brought against him in respect thereof:

Provided that a person shall not be deemed for the purposes of
this sub-section to have authorised the issue of a prospectus by
reason only of his having given the consent required by section 57
to the inclusion therein of a statement purporting to be made by him
as an expert. - :

(5) Every person who, * * * * * * * * hecomes liable to make any
payment by virtue of this section, may recover contribution, as in
cases of contract, from any other person who, if sued separately,
would have been liable to make the same payment, unless the former
person * * * * * was, and the latter person was not, guilty of fraudu-
lent misrepresentation.

(6) For the purposes of this section—

(a) the expression “promoter” means a promoter who was a
party to the preparation of the prospectus or of the portion
thereof containing the untrue statement, but does not include
any person by reason of his acting in a professional capacity for
persons engaged in procuring the formation of the company; and

328 LS.
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(b) the'extpression “expert” has the same meaning as in
section 57. ‘

62 Cf-imm_'-' al liability for ‘mis-statemerits 'in prospectus.— (1)
"‘Where a prospectus issued after the commencement of . this Act in-
cludes any untrue statement, every person who authorised the issue of
the prospectus, shall be punishable with imprisonment for a term
which may extend to two years, or with fine which may exténd to
five thousand rupees, or with both, uinless he proves either that the
statement was immaterial or that he had reasonable ground to

believe, and did, up to the time of the issue of the prospectus, believe,
that the statement was true.

" (2) A person shall not be deemed for the purposes of this section
to have authorised the issue of a prospectus by reason only of bis
having given—

(a) the consent required by section 3_7 to the inclusion there-
in of a statement purporting to be made by him as an expert, or

(b) .the consent required by clause (b) of sub-section '(3) of
section 59.

63. Docuinent containing offer of éhareé or débentures for sale

.to be deemed prospectus.—(1) Where a company allots or agrees to
allot any shares in or debentures of the company with a view to all
or any of those shares or debentures being offered for sale to the
public, any document by which the offer for sale to the public is
made shall, for all purposes, be deemed to be a prospectus issued by
the company; and all enactments and rules of law as to the contents
cf prospectuses and as to liability in respect of statements in and
omissions from prospectuses, or otherwise relating to prospectuses,
-shall apply with the modifications specified in sub-sections (3), (4)
.and (5), and have effect accordingly, as if the shares or debentures.
.had been offered to the public for subscription and as if persocns ac-
cepting the offer in respect of any shares or debentures were subs-
cribers for those shares or debentures, but without prejudice to the
liability, if any, of the persons by whom the offer is made in respect
of mis-statements contained in the document or otherwise in respect
thereof.

(2) For the purposes of this Act, it shall, unless the contrary is
proved, be evidence that ar allotment of, or an agreement to allot,
shares or debentures was made with a view to the shares or deben-
‘tures being offered for sale to the public if it is shown— .

(a) that an offer of the shares or debentures or of any of
them for sale to the public was made within six months after the
allotment or agreement to allot; or

(b) that at the date when the offer was made the whole

. consideration to be received by the company in respect of the
" shares or debentures had not been * * received by it.

(3) Section 55 as applied by this section shall have effect as if it
required a prospectus to state in addition to the matters required by
that section to be stated in a prospectus—

(a) the net amount of the consideration received or to be re-
ceived by the company in respect of the shares or debentures to
which the offer relates; and
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.. (b) the place and time at which the contract uhder, Which
‘the said shares or debentures have been'or are to be allotted
may be inspected.

(4) Séction 59 as applied by | this section shall have effect ds
Af the persons making the offer were persons named in a prospectus
-as directors of a company. ’ '

. (5) Where a person making an offer to which this section relates
is a company or a firm, it shall be sufficient if the document referred
‘to in sub-section (1) is signed on behalf of the company or firm by
two directors of the company or by not less than one-half of the part-
ners in the firm, as the case may be; and any such director or part-

ner may sign by his agent authorised in writing.

64. Interpretation of provisions relating to i)rosbéctuses.—(i), For
the purposes of the foregoing provisions of this Part—

(a) a statement included in a prospectus shall be ‘deemed to
be untrue, if the statement is misleading in the form and context
in which it is included; and

* * * * * * * *

(b) where the omission from a prospectus of any matter * *

* * * * is calpulated to mislead, the prospectus shall be
deemed, in respect of such omission, to be a prospectus in which
an untrue statement is included. '

(2) For the purposes of sections 60, 61 and 62 and clause (a) of
sub-section (1) of this section, the expression “included” when used
with reference to a prospectus, means included in the prospectus it«
self or contained in any report or memorandum appearing -on - the
face thereof or by reference incorporated therein or issued therewith.

65. Newspaper advertisements of prospectus.—Where any pros-
pectus is published as a newspaper advertisement, it shall not be
necessary in the advertisement to specify the contents of the memo-~
randum or the signatories thereto, or the number of shares subscrib«
ed for by them. )

* * * * - L

66. Construction of references to offering shares or debentures
to the public etc.—(1) Any reference in this Act or in the articles of a
company to offering shares,or debentures to the public shall, subject
to any provision to the contrary contained in this Act and subject
‘also to the provisions of sub-sections (3) and (4), be construed
as including a reference to offering them to any section of the
public, whether selected as members or debenture holders of the
-company concerned or as clients of the person issuing the
:prospectus or in any other manner. )
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~ (2) Any reference in this Act or in the articles of a company-
-to invitations to the public to subscribe for shares or debentures-
shall, subject as aforesaid, be construed as including a reference to-
invitations to subscribe for them extended to any section of the-
public, whether selected as members or debenture holders of the

company concerned or as clients of the person issuing the prospectus-
or in any other manner.

(3) No offer or invitation shall be treated as made to the public-
by virtue of sub-section (1) or sub-section (2), as the case may be,.

if the offer or invitation can properly be regarded, in all the circum--
stances—

(a) as not being calculated to result, directly or indirectly, .
in the shares or debentures becoming available for subscription.
or purchase by persons other than those receiving the offer
or invitation; or

(b) otherwise as being a domestic concern of the persons-
making and receiving the offer or invitation.

(4) Without prejudice. to the generality of sub-section (3), a:
provision in a company’s articles prohibiting invitations to the-
public to subscribe for shares or debentures shall not be taken as
prohibiting the making to members or debenture holders of an.

invitation which can properly be regarded in the manner set forth.
in that sub-section. .

(5) The provisions of this Act relating to private companies shall
be construed in accordance with the provisions contained in sub-
sections (1) to (4).

~ 67. Penalty for fraudulently inducing persons to invest money.—-
* * Any person who, either by knowingly or recklessly making any-
statement, promise or forecast which is false, deceptive or misleading,.
or by any dishonest concealment of material facts, induces or at-
tempts to induce another person to enter into, or to offer to enter-
into— .
(a) any agreement for, or with a view to, acquiring, dispos-
ing of, subscribing for, or underwriting shares or debentures;
or

(b) any agreement the purpose or pretended purpose of
which is to secure a profit to any of the parties from the yield:
of shares or debentures, or by reference to fluctuations in the-
value of shares or debentures;

shall be punishable with imprisonment for a term which may extend
to five years, or with fine which may extend to ten thousand rupees,.
or with both. .

* . » . . .

Allotment

68. Prohibition of allotment unless minimum subscl.'iptiom
received.—(1) No allotment shall be made of any share capital of’
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:a company offered to-the public for subscription, unless the amount
-stated in the prospectus as the minimum amount which, in the
~opinion of the Board of directors, must be raised by the issue of share
<capital in order to provide for the matters specified in clause 5 of
:Schedule II has been subscribed, and the sum payable on application
for the amount so stated has been paid to and received by the com-
pany whether in cash or by a cheque or other instrument which has

‘been paid.
(2) The amount so stated in the prospectus shall be reckoned

exclusively of any amount payable otherwise than in money and is
yin this Act referred to as “the minimum subscription”.

(3) The amount payable on application on each share shall not
*be less than five per cent. of the nominal amount of the share.

(4) All moneys received from applicants for shares shall be
deposited and kept deposited in a Scheduled Bank until they are
returned in accordance with the provisions of sub-section (5) or
-until the certificate to commence business$ is obtained under section

148,
In the event of any contravention of the provisions of this sub-

-section, every promoter, director or other person who is knowingly
responsible for such contravention shall be punishable with fine

-which may extend to five thousand rupees.

(5) If the conditions aforesaid have not been complied with on
-the expiry of one hundred and twenty days after the first issue of

the prospectus, all moneys received from applicants for shares shall
‘be forthwith repaid to them without interest; and if any such
money is not so repaid within one hundred and thirty days after

the issue of the prospectus, the directors of the company shall be
“jointly and severally liable te repay that money with interest at
-the rate of six per cent. per annum from the expiry of the one

“hundred and thirtieth day:

Provided that a director shall not be so liable.,if he proves that
the default in the repayment of the money was not due to any
~-misconduct or negligence on his part.

(6) Any condition purporting to require or bind any applicant
“for shares to waive compliance with any requirement of this section
-shall be void. ‘

(7) This section, except sub-section (3) thereof, shall not apply
~to any allotment of shares subsequent to the first allotment of shares
-offered to the public for subscription.

69. Prohibition of allotment in certain cases unless statement
“in Tieu of prospectus delivered to Registrar.—(1) A company having
-a share capital, which does not issue a prospectus on or with reference
to its formation, or whicl: has issued such a prospectus but has
~not proceeded to allot any of the shares offered to the public for
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subscription, shall not allot any of its shares or debentures unless-
at’least three days before the first allotment of either ‘shares or-
débentures; there has been delivered to the Registrar for registra-
tion’ a statement in‘lieu of prospectus signed by every person who-
is, named therein as a director or proposed director of the com-~-
pany or by his agent authorised in writing, in the form and containing
the particulars set out in Part I of Schedule III and, in the cases.
mentioned in Part II of that Schedule, " setting out the reports.
specified therein, and the said Parts I and II shall have effect subject
to the provisions contained in Part III of that Schedule.

(2) Every statement in lieu of prospectus delivered under sub--
section (1) shall, where the persons making any such report as-
aforesaid have made therein or have, without giving the reasons,
indicated therein any such adjustments as are mentioned in clause:
5 of Schedule III, have endorsed thereon or attached thereto a.

written statement signed by those persons setting out the adjust-
ments and giving the reasons therefor. "

(3) This section shall not apply to a private company.

(4) If a company acts in contravention of sub-section (1) or (2),
the company, and every director of the company who - wilfully
authorises or permits the contravention shall be punishable with.
fine which may extend to one thousand rupees.

(5) Where a statement in lieu of prospectus delivered to the
Registrar under sub-section (1) includes any untrue statement, any-
person who authorises the delivery of the statement in lieu of
prospectus for registration shall be punishable with imprisonment
for a term which may extend to two years or with fine which may
extend to five thousand rupees or with both, unless he proves either
that the untrue statement was immaterial or that he had reasonable
ground to believe, and did up to the time of the delivery for
registration of the statement in lieu of prospectus believe, that the
untrue statement was true. '

(6) For the purposes of this section—

(a) a statement included in a statement in lieu of pros-
pectus shall be deemed to be untrue if it is ‘misleading in the
form and context in which it is included; and -

. B > * » * * * * * =

(b) where the omission from a statement in lieu of pros-
pectus of any matter which is required to be stated or set out
therein under the provisions of Schedule III is calculated to mis-
lead, the statement in lieu of prospectus shall be deemed, in
respect of such omission, to be a statement in lieu of prospectus.
in which an yntrue statement is included.

(7). For the purpo_ées of sub-section (5) and clause (a) of
sub-section (6), the expression “included”, when used with reference:
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to a statement in_lieu of prospectus, mieans,included in the state-
ment in lieu of prospectus itself, or "contained in any, report ~or
memorgndum appearing on the face thereof or by reference in~
corporated therein or issued. therewith.

70. Effect, of irregular allotment—(I) An a]lotment made by a

company to an applicant in contraventmn of the provisions of sets
tion 68 or 69 shall be voidable at the 1ns1:ance of the apphcant— -

(a). w1th.1n two months after the holding of the statutory
meetmg of the company, ‘and. not later, or” -

. (b), in any.case where. the company is not required, to hold
a statutory meeting. or where the allotment is made after the
holding of the statutory meeting, within two months. after the
date of the allotment, and not later.

(2). The allotment shall be voidable as aforesaid, notw1thstand-
ing that the company is in course of ‘being wound up.

(3) If any director of a company knowingly contravenes, or
wilfully authorises or permits the contravention of any of the pro-

visions of section 68 or 69 with respect to allotment, he shall be

liable to compensate the company and the allottee respectively for
any loss, damages or costs which the company or'the allottee may
have sustained or incurred thereby:

Provided that proceedings to recover any such loss, damages or
costs shall not be commenced after the expiration of two years from
the date of the allotment.

71. Applications for, and allotment of, shares and debentures.—

(1) (a) No allotment shall be, made of .any shares in or debentures of
a company in pursuance of a prospectus issued generally, and no pro-
ceedings shall be taken on applications made in pursuance of a pros-
pectus so issued, until the beginning of the fifth day after that on
which the prospectus is first so issued or such, later time, if any, as
may be specified in the prospectus:

Provided that where, after a prospectus is first issued generally,
public notice is given by some person responsible under section '61 for

the prospectus which has the effect of excluding, limiting or diminish-
ing his responsibility, no allotment shall be made until the beginning

of, the fifth day after that.on which such public not1ce is ﬁrst given.

(b) Nothing in the foregoing proviso shall be deemed . to exclude,
limit or diminish any liability that might be incurred in. the case
referred to therein under the general law or this Act.

(c) The beginning of the fifth day or such later time as is mention
ed in the first paragraph of clause (a), or the beginning of the
fifth day mentioned in the second paragraph of that clause, as the
case may be, is hereinafter in this Act. referred to as “the time of
the opening of the subscription lists”.

(2) In sub-section (1), the reference to the day. on which the
prospectus is first issued generally shall be construed as referring to
the day on which it.is. first. so issued as a newspaper: advert1sement

Provided .that, if it is not so lssued as a.newspaper advertisement
befare the fifth day after "that on which it is first so 1ssued in any
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other manner, the said reference shall be construed as referring to
the day on which it is first so issued in any manner. .

(3) The validity of an allotment shall not be affected by any
contravention of the foregoing provisions of this section; but, in the
event of any such contravention, the company, and every officer of
the company who is in default, shall be punishable with fine which
may extend to five thousand rupees.

. (4) In the application of this section to a prospectus offering shares
or debentures for sale, sub-sections (1) to (3) shall have effect with
the substitution of references to sale for references to allotment, and
with the substitution for the reference to the company and every
officer of the company who is in default of a reference to any person
by or through whom the offer is made and who is knowingly guilty
of, or wilfully authorises or permits, the ¢ontravention.

(5) An application for shares in, or debentures of, a company,
which is made in pursuance of a prospectus issued generally shall not
be revocable until after the expiration of the fifth day after the time
of the opening of the subscription lists, or the giving, before the
expiry of the said fifth day by some person responsible under
section 61 for the prospectus, of a public notice having the effect

under that section of excluding, limiting or diminishing the responsi-
bility of the person giving it. . :
s * | * * * . *

12 Allotment of shares and debentures to be dealt.in on stock
exchange.—(1) Where a prospectus, whether issued generally or not,
states that application has-been or will be made for permission for
the shares or debentures offered thereby.to be dealt in on a recognised

stock exchange, any allotment made on an application in pursuance
of the prospectus shall, whenever made, be void, if the permission has
not been applied for before the tenth day after the first issue of the
prospectus or, if the permission has not been granted before the
expiry of three weeks from the date of the closing of the subscription

lists or such longer period not exceeding six weeks as may, within
the said three weeks, be notified to the applicant for permission by or
-on behalf of the stock exchange.

(2) Where the permission has not been applied for as aforesaid,
-or has not been granted as aforesaid, the company shall forthwith
repay without interest all moneys received from applicants in pur-
:suance of the prospectus, and, if any such money is not repaid within
-eight days after the company becomes liable to repay it, the directors
of the company shall be jointly and severally liable to repay that
Tmoney with interest at the rate of five per cent. per annum from the
-expiry of the eighth day:

Provided that a director shall not be liable if he proves that the
-default in the repayment of the money was not due to any misconduct
-er negligence on his part.

(3) All moneys received as aforesaid shall be kept in a separate
“hank account maintained with a Scheduled Bank so long as the com-
‘pany may become liable to repay it under sub-section (2); and if
default is made in complying with this sub-section, the company, and
-every officer of the company who is in default, shall be punishable
with fine which may extend to five thousand rupees.
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(4) Any condition i:mrportiég to require or bind any applicant for
:shares or debentures to waive compliance with any of the require-
aments of this section shall be void. ‘

(5) For the purpose of this section, permission shall not be deemed
#o be refused if it is intimated that the application for permission
<though not at present granted, will be given further consideration.

ﬂ This section shall have effect—

(a) in relation to any sharcs or debentures agreed to be taken
by a person underwriting an offer thereof by a prospectus, as if
he had applied therefor in pursuance of the prospectus; and

(b) in relation to a prospectus offering shares for sale, with
the following modifications, namely,—

(i) references to sale shall be substituted for references
to allotment; . ‘

(it) the persons by whom the offer is made, and not the
company, shall be liable under sub-section (2) to repay
money received from -applicants, and references to the com-
pany’s liability under that sub-section shall be construed
accordingly; and '

(iti) for the reference in sub-section (3) to the company
and every officer of the company who is in default, there shall .
be substituted a reference to any person by or through whom:
the offer is made and who is knowingly guilty of, or wilfully
authorises or permits, the default. :

(7) No prospectus. shall state that application has been made for-
Permission for the shares'dr debentures offered thereby to be dealt
in on any stock exchange, unless it is a recognised stock exchange.

73. Manner of reckoning fifth, eighth and tenth days in sections
11 and 72.—In reckoning for the purposes of sections J1 and 72, the
fifth day, the eighth day, or the tenth day after another day, any
intervening day which is a public holiday under the Negotiable
Instruments Act, 1881 (XXVI of 1881), shall be disregarded, and if
the fifth, eighth, or tenth day (as so reckonéd) is itself such a
public holiday, there shall for the said purposes be substituted the
first day thereafter which is not such a holiday. :

74. Return as to allotments.—(1) Whenever Xl company havjng a

share capital makes any allotment of its shares, the company shall,
within one month thereafte;,— oo

(a) file with the Registrar a return of the allotments, stating
the number and nominal amount of the shares comprised in the
allotment, the names, addresses and occupations of the allottees,

and the amount, if any, paid or due and payable on each share;

(b) in the case of shares (not being bonus shares) allotted
as fully or partly paid up otherwise than in cash, produce for the
inspection and examination of the Registrar a contract in writing
constituting the title of the allottee to the allotment together with
any contract of zale, or a contract for services or other considera-

tion in respect of which that allotment was made, such contracts
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being duly stamped, and file with the Registrar copies verified
in-the 'prescribed manner of all such contracts and a return
stating the number and nominal amount of shares so allotted,
the extent to which they are to be treated as paid up, and the
consideration for which they have been allotted;

(c) in the case of bonus shares, ********saxssssssssix filo
with the Registrar a return stating the number and nominal
amount of the bonus shares 5o allotted * * ** * * * * % * & » »

(2) Where a contract such as is mentioned in clause (b) of sub-
section (1), is not reduced to writing, the company shall, within one
month after the allotment, file with the Registrar the prescribed
particulars of the contract stamped with the same stamp duty as
would have been payable if the contract had been reduced to writing,
and those particulars shall be deemed to be an instrument within the
meaning of the Indian Stamp Act, 1899 (II of 1899), and the Registrar
may, as a condition of filing the particulars, require that the duty
payable thereon be adjudicated under section 31 of that Act.

(3) If the Registrar is satisfied that in the circumstances of any
particular case the period of one month specified in sub-sections (1)
and ' (2) for compliance with the requirements of this section is in-
adequate, he may extend that period as he thinks fit; and if he does
so, the provisions of sub-sections (1) and (2) shall have effect in that
particular case as if for the said period of one month the extended
period allowed by the Registrar were substituted. o

(4) If default is made in complying with this section, every officer
of the company who is in default shall be punishable with fine which
may extend to five hundred rupees for every day during which the
default continues: ‘

Provided that, in case of default in filing with the Registrar any
document required to be filed by this section ‘within the time specified
therein, the company, or any officer who is in default, may apply to the
Court for relief, and the Court, if satisfied that the omission to file
the document was accidental or due to inadvertence or that on other
grounds it is just and equitable to grant relief, may make an order
extending the time for the filing of the document for such pericd as.
the Court may think proper. . o ' '

'(5). Nothing in this section shall apply to the issue and allotment
by a company of shares which under the provisions of its articles.
were forfeited for non-payment of call_s. '

Commissions and Discounts

75. Power to pay certain commissions and prohibition of pay--
ment of all other commissions, discounts, etc.—(I1) A company may
pay’ a commission to any person in consideration of—

(a) his subscribing or agreeing to subscribe, whether abso-
lutely or conditionally, for any shares in the company, or
(b) his procuring or agreeing to procure subscriptions, whe-
ther absolute or conditional, for any shares in the company,
if the following conditions are fulfilled, namely:— :
, (i) the payment of the cgr_nmis.sior;_ is, authorised, by the

- articles;
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(ii) the commission paid or agreed to be paid does not ex-
' ceed.five per’cent. of: the price~at which the shares are issued or-
the amount or rate authorised by the articles, whichever is less;
 (#)the_amount or rate per cent of the commission paid:
or agreed, td be paid is— ‘
" in the case of shares offered to the public for subscrip--
tion, disclosed in the prospectus; and

in the case of shares not offered to the public for subserip--
tion, disclosed in the statement in lieu of prospectus, or in
a statement in the prescribed form signed in like manner
as a statement, in lieu of prospectus and filed before the pay--
ment of the commission with the Registrar and, where a
circular or notice, not being a prospectus inviting subscrip--
tion for the shares, is issued, also disclosed in that circular

or notice; and B oo
(iv) the number of shares which persons have agreed for a
" commission to subscribe absolutely or conditionally is disclosed

in' the manner aforesaid. : Lo ’

(2) Save as aforesaid and save as provided in section 78, no com-
pany shall allot any of its shares or apply any of its capital moneys,.
either directly or indirectly, in payment of any commission, dis-
count or allowance, to any person in consideration qf_— ‘

(a) his subscribing or agreeing to subscribe, whether abso-
lutely or conditionally, for any shares in the company, or

" (b) his procuring or agreeing to procure subscriptions, whe-
ther absolute or conditional, for any shares in 'the company,
whether the shares or money be so allotted or applied by being
added to the purchase mdney of any property acquired by the
company or to the contract price of any work to be executed for
the company, or the money be paid out of the nominal purchase
money or contract price, or otherwise.

(3) Nothing in this section shall affect the power of any company
to, pay. such brokerage as it has heretofore been lawful for a com-
pany to pay. '

(4) A vendor to, promoter of, or other person who receives pay-
ment in shares or money from, a company shall have and shall be
deemed always to have had power to apply any part of the shares
or money so received in payment of any commission the payment
of which, if made directly by the company, would have been legal.
under this section. [ ’

(5) If default is made in complylng with the provisions of this
section, the company, and every officer, of the company who is in
default, shall be punishable with fine which may extend to five
hundred rupees.

76. Restrictions on purchase by company, or loans by company
for purchase, of its own or its holding company’s shares—(1) No
company limitea by shares, and no company limited by guarantee
and having a share capital, shall, have power to buy its own shares,
* % * x ¥ unless the consequent, reduction of, capital is effected and
sanctioned in pursuance of sections 99,0 103 or of section 401, '
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(2) No public company, and no private company which is a sub-~
:sidiary of a public company, shall give, whether directly or indirect~
1y, and whether by means of a loan, guarantee, the provision of se~
scurity or otherwise, any financial assistance for the purpose of or
in connection with a purchase or subscription made or to be made
by any person of or for any shares in the company or in its holding
«company:

Provided that nothing in this sub-section shall be taken to
prohibit—

(@) the lending of money by a banking company in the
ordinary course of its business; or

(b) the provision by a company, in accordance with any
scheme for the time being in force, of money for the purchase
of, or subscription for, fully-paid shares in the company or its
holding company, being a purchase or subscription by trustees
of or for shares to be held by or for the benefit of employees of
the company, including any director holding a salaried office
or employment in the company; or :

(c) the making by a. company of loans, within the limit
laid down in sub-section (3), to persons (other than directors,
‘managing agents, secretaries and treasurers or managers) bona

. fide in the employment of the company, with a view to enabling
those ‘persons ta.purchase .or subscribe for fully paid shares in
the company or its holding company to be held by themselves by
way of beneficial ownership.

(3) No loan made to any person in pursuance of clause (c) of the
foregoing proviso shall exceed in amount his salary or wages at that
time for a period of six months.

(4) If a company acts in contravention of sub-sections (1) to (3),
the company, and every officer of the company who is in default,
ghall be punishable with fine which may extend to one thousand
rupees,

(5) Nothing in this section shall affect the right of a company
to redeem any shares issued under section 79 or under any corres-

ponding provision in any previous companies law.

Issue of Shares at Premium and Discount

77. Application of premiums received on issue of shares.—(1)

Where a company issues shares at a premium, whether for cash or
otherwise, a sum equal to the aggregate amount or value of the pre-
miums on those shares shall be transferred to an account, to be
called “the share premium account”: and the provisions of this Act
relating to the reduction of the share capital of a company shall,
except as provided in this section, apply as if the share premium
sccount were paid up share capital of the companv.
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(2) The share premium account may, notwithstanding anything-
In sub-section (1), be applied by the company— & anything:

. (@) in paying up unissued shares of the company to be-
issued to members of the company as fully paid bonus shares;

(b) in writing off the preliminary expenses of the company;

(c) in writing off the expenses of, or the commission paid-:

or discount allowed on, any issue of shares or debentures of the-
company; or

_(d) in providing for the premium payable on the redemp-
tion of any redeemable preference shares or of any debentures-
of the company.

(3) Where a company has, before the commencement of this Act,
issued any shares at a premium, this section shall apply as if the-
shares had been issued after the commencement of this Act:

Provided that any part of the premiums which has been so ap-
plied that it does not at the commencement of this Act form an.
identifiable part of the company’s reserves within the meaning of"
Schedule VI, shall be disregarded in determining the sum to be
included in the share premium account.

78. Power to issue shares at a discount.—(1) A company shali
not issue shares at a discount except as provided in this section.

(2) A company may issue at a discount shares in the company of~
a class already issued, if the following conditions are fulfilled,.
namely:— ' A
(i) the issue of the shares at a discount is authorised by a
resolution passed by the company in general meeting, and'
sanctioned by the Court; :
(ii) the resolution specifies the maximum rate of discount
(not exceeding ten per cent. or such higher percentage as the
Central Government may permit in any special case) at which
the shares are to be issued; :

(iii) not less than one year has at the ' date of the issue
elapsed since the date on which the company was entitled to-
commence business; and

(iv) the shares to be issued at a discount are issued within-
two months after the date on which the issue is sanctioned by-
the Court or within such extended time as the Court may-
allow.

(3) Where a company has passed a resolution authorising the-
issue of shares at a discount, it may apply to the Court for an order-
sanctioning the issue; and on any such application, the Court, if,
having regard to all the circumstances of the case, it thinks proper
so to do, may make an order sanctioning the issue on such terms:
and conditions as it thinks fit.

(4) Every prospectus relating to the issue of the shares shall con--
tain | particulars of the discount allowed on the issue of the shares nr-
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‘of so ‘much of ‘that discount as has not been written off at the date
-of the issue of the prospectus

Tf default is made in complymg w1th this sub-sect1on the .com-
‘pany, and every officer of the company who is.in default shall be
.pumshable with fine which may extend to fifty ripees.

Redeemable Preference Shares

79. Power to issue redeemable preference shares.—(1) Subject

"to the provisions of this section, a company limited by shares may,
if so authorised by its articles, issue preference shares which are, or
at the option of the company are to be liable, to be redeemed:

Provided that—

(a) no such shares shall be redeemed except out of profits of
the company which would otherwise be available for dividend or
out_ of the proceeds of a fresh 1ssue of shares made for the pur-

poses of the redemptlon * R

(b) no such shares shall be redecmed unless they are fully
‘paid ; ‘

(c) the premium, if any, payable cn redemption shall have
been provided for out of the profits of the company or out of
the company’s share premium account, befoie the shares are
redecmed ; ‘

(d) where any such shares are redeemed otherwise than out
of the proceeds of a fresh issue, there shall, out of profits which
would otherwise have been available for dividend, be transfer-
red to a reserve fund, to be called “the capital . redemption re-
serve fund”, a sum equal to the nominal amount of the shares
redeemed; and the provisions of this Act relating to the reduc-
tion of the share capital of a company shall, except as provided
in this section, apply as if the capital redemption reserve fund
were paid-up share capital of the company.

(2) SubJect to the provisions of this section, the redemption of
preference shares thereunder may be effected on such terms and in
such manner as may be provided by the articles of the company.

(3) The redemptlon of preference shares under this section by a
company shall not be taken as reducing the amount of its authorised
share capital.

(4) Where in pursuance of this section, a company has redeemed
or is about to redeem any preference shares, it shall have power to
issue shares up to the nominal amount of the shares redeemed or to
be redeemed as if those shares had never been issued; and accord-
ingly the share capital of the company shall not, for the purpose of
-calculating the fees payable under section 596, be deemed to be in-

creased by the issue of shares in pursuance of this sub-section:

Provided that, where new shares are issued before the redemption
-of the old shares, the new shares shall not, so far as relates to
stamp duty, be deemed to have been issued in pursuance of this sub-
section unless the old shares are redeemed within one month afier
“the issue of the new shares.
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(5) The capital redemption reserve fund may, notwithstanding
anything in this section, be applied by the company, in paying up un-
issued shares of the company to be issued to members of the com-
pany as fully paid bonus shares,

. (6).If a company fails to comply with the provisions of this sec-
tion, the company, and every officer of the company who is in default,
shall be punishable with fine which may extend to one thousand
-rupees.

Further issue of Capital

80. Further issue of capital—(1) Where at any time subsequent
to the first allotment of shares in a company, it is proposed to in-
-crease the subscribed ‘capital of the company by the issue of new
shares, then, subject to any directions to the contrary which may be
given by the company in general meeting, and subject only to those
-directions—

(a) such new shares shall be offered to the persons who, at
the date of the offer, are holders of the equity shares of the
company, in proportion, as nearly as circumstances admit, to the
capital paid up on those shares at that date;

(b) the offer aforesaid shall be made by notice specifying
the number of shares offered and limiting a time not being less
than fifteen days from the date of the offer within which the

offer, if not accepted, will be deemed to have been declined;

(¢) unless the articles of the company otherwise provide,
the offer aforesaid shall be deemed to include a right exercisable
by the person concerned to renounce the shares offered to him or
any of them in favour of any other person; and the notice
referred to in clause’ (b) shall contain a statement of this right;

(d) after the expiry of the time specified in the notice afore-
-said, or on receipt of earlier intimation from the person to

whom such notice is given that he declines to accept the shares
offered, the Board of directors may dispose of them in such

manner as they think most beneficial to the company.

* % * * * * * * *

Explanation.—In this sub-section, “equity share capital” and
“equity shares” have the same meaning as in section 84.

(2) Nothing in clause (c) of sub-section (1) shall be deemed—
(a) to extend the time within which the offer should be

.accepted, or

(b) to authorise any person to exercise the right of renun-
<ciation for a second time, on the ground that the person in.
whose favour the renunciation was first made has declined to
take the shares comprised in the renunciation.

(3) This section shall not apply to a private company.
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PART IV

SHARE CAPITAL AND DEBENTURES

Nature, Numbering and Certificate of Shares

_Sl Nature of shares.—The shares or other interest of any mem-

ber in a company shall be movable property, transferable in the-
manner provided by the articles of the company.

82. Numbering of shares.—Each share in a company having a share--
capital shall be distinguished by its appropriate number.

* * * * * * * *

83. Certificate of shares.—A certificate under the common seal of:

the company, specifying any shares held by any member, shall be -
prima facie evidence of the title of the member to such shares.

Kinds of share capital

84. Two kinds of share capital.—(1) “preference share capital”"
means, with reference to any company limited by shares, whether
formed before or after the commencement of this Act, that part of~
the share capital of the company which fulfils both the following:
requirements, namely:—

(a) that as respects dividends, it carries or will carry a pre--
ferential right to be paid a fixed amount or an amount cal--
culated at a fixed rate, which may be either free of or subject-
to income-tax; and

(b) that as respects capital, it carries or will carry, on a-
winding up, a preferential right to be repaid the amount of the-
capital paid up or deemed to have been paid up, whether or not-
there is a preferential right to the payment of either or both of~
the following amounts, namely:—

(i) any money remaining unpaid, in respect of the-
a.moun:is specified in clause (a), up to the date of the winding-
up; an

(i) any fixed premium or premium on any fixed scale, .
specified in the memorandum or articles of the company.

Explanation.—Capital shall be deemed to be preference capital, .
notwithstanding that it is entitled to either or both of the following-
rights, namely:— )

(i) that, as respects dividends, in addition to the preferential”
right to the amount specified in clause (a), it has a right to-
participate, whether fully or to a limited extent, with capital not-
entitled to the preferential right aforesaid;

(ii) that, as respects capital, in addition to the preferential
right to the repayment, on a winding up. of the amounts specifi-
ed in clause (b), it has a right to participate, whether fully -or to-
a limited extent, with capital not entitled to that preferential:
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right in any surplus -which méy ‘remain after the entire capi-
tal has been repaid.

(2) “equity share capital” means, with reference to any such
-gompany, all share capital which is not preference share capital.

(3) The expressions “preference share” and “equity share” shall
vbe construed accordingly.

85. New issues of share capital to be only of two kinds.—The
.share capital of a company limited by shares formed after the com-
.mencement of this Act, or issued after such commencement shall
‘be of two kinds only, namely —

(a) equity share capital; and
{b) preference share capital.

86. Voting rights.—(1) Subject to the provisions of sectlons 87
-and 88 and sub-section (2) of section 91— . :

(a) every member of a company limited by shares and hold-
ing any equity share capital therein shall have a right to vote,
in respect of such ecapital, on every resolution placed before
the company; and

(b) his voting right on a poll shall be in proportion to his
share of the paid up equity capital of the company.

(2) (a) Subject as aforesaid and save as provided in clause (b)
of this sub-section, every member of a company limited by shares and
holding any preference share capital therein shall, in respect of such
capital, have a right to vote only on resolutions placed before:the
company which directly affect the rights attached to his preference
shares.

Explanation.—Any resolution for wmdlng up the company or for
the reduction of its share capital shall be deemed directly to affect
the rights attached to preference shares within the meaning of this
clause.

{(b) Subject as aforesaid, every member of a company limited by
shares and holding any preference share capital therein shall, in res-;
pect of such capital, be entitled to vote on every resolution placed
before the company at any meeting, if the dividend due on such
capital or any.part of such dividend has remained unpaid—

(i) in the case of cumulative preference shares, in res-
pect of an aggregate period of not less than two years pre-
ceding the date of commencement of the meeting; and

(ii) in the case of non-cumulative preference shares,
either in respect of a period of not less than two years end-|
ing with the expiry of the financial year immediately
preceding the commencement of the meeting or in respect
of an aggregate period of not less than three years compris-
ed in the six years ending with the expiry of the financial
year aforesaid.

Explanation I.—For the purposes of this clause, dividend shall be
+deemed to be due on preference shares on the last day specified for
328 LS.
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the payment of such dividend in the articles or other instrument:
executed by the company, even though no dividend has been declared:
by the company on such capital.

Explanation II.—“Cumulative preference share” means a.
preference share in respect of which any amount agreed to be paid,
whether conditionally or unconditionally, by way of dividend, or any-
part of such amount, which remains unpaid during any year, half-

year or other period remains due and is payable in priority to the-
dividend payable on all or any of the other_shares, in the next or in
any succeeding year, half-year, or other period; and “non-cumulative-
preference share” means any other preference share,

(¢) Where the holder of any preference share has a right to vote-
on any resolution in accordance with the provisions of this sub-section,
his voting right on a poll, as the holder of such share, shall, subject
to the provisions of sections 87 and 88 and sub-section (2) of section
91, be in the same proportion as the capital paid up in respect of the
preference share bears to the total paid up equity capital of the-
company. .

87. Prohibition of issue of shares wiih disproportionate rights.—
No company formed after the commencement of this Act, or issuing
any share capital after such commencement, shall issue any shares.
(not being preference shares) which carry voting rights or rights in.
the company as to dividend, capital or otherwise which are dispro-
portionate to the rights attaching to the holders of other shares (not
being preference shares). ' '

88. Termination of disproportionately excessive voting rights in
existing companies—(1) If at the commencement of this Act any-
shares, by whatever name called, of any existing company limited:
by shares carry voting rights in excess of the voting rights attach--
ing under sub-section (I) of section 86 to equity shares in respect

of which the same amount of capital has been paid up, the company
shall, within a period of three years from the commencement of this.
Act, reduce the voting rights in respect of the shares first mentioned
so as to bring them into conformity with the voting rights attached
to such equity shares under sub-section (1) of section 86.

(2) Before the voting rights are brought into such conformity..
the holders of the shares in question shall not exercise in respect
thereof voting rights in excess of what would have been exercisable-
by them if the capital paid up on their shares had been equity
share capital, in respect of the following resolutions placed before-
the company, namely:—

(a) any resolution relating to the appointment or re--
appointment- of a managing agent or secretaries and treasurers,
or to any variation in the terms of an agreement between the-
company and its managing agent or secretaries and treasurers;.

(b) any resolution relating to the appointment of buying-
or selling agents;

(¢) any resolution relating to the grant of a loan or to the-
giving of a guarantee or any other financial assistance, to any-
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other body corporate having any person as managing agent or
secretaries and treasurers who is also either the managing agent
or the secretaries and treasurers of the company or an associate
of such managing agent or secretaries and treasurers.

(3) If, by reason of the failure of the requisite proportion of any
class of members to agree, it is not found possible to comply with the
provisions of sub-section (1), the company shall, within one month
of the expiry of the period of three years mentioned in that sub-
section, apply to the Court for an order specifying the manner in
which the provisions of that sub-section shall be complied with; and
any order made by the Court in this behalf shall bind the company
and all its shareholders.

If default is made in complying with this sub-section, the com-
pany, and every officer of the company who is in default, shall be
punishable with fine which may extend to'one thousand rupees.

(4) The Central Government may, in respect of any shares issued
by a company before the 1st day of December, 1949, exempt the
company from the requirements of sub-sections (1), (2) and (3),
wholly or in part, if in the opinion of the Central Government the
exemption is required either in the public interest or in the interests
of the company or of any class of shareholders therein or of the
creditors or any class of creditors thereof.

Every order of exemption made by the Central Government
under this sub-section shall be laid before both Houses of Parlia-
ment as soon as may be after it is made.

89. Savings.—Nothing in sections 84 to 88 shall,—

(a) in the case of any shares issued before the commence-
ment of this Act, affect any voting rights attached to the shares
save as otherwise provided in section 88, or any right attached

to the shares as to dividend, capital or otherwise, or

(b) apply to a private company, unless it is a subsidiary of
a public company.

Miscellaneous provisions as to share capital

90. Calls on shares of same class to be made on aniform basis.—

Where after the commencement of this Act, any calls for further
share capital are made on shares, such calls shall be made on a uni-
form basis on all shares falling under the same class.

Explanation.—For the purposes of this section, shares of the
same nominal value on which different amounts have been paid up
shall not be deemed to fall under the same class.

91. Power of company te accept unpaid share capital, although
not called up.— (1) A company may, if so authorised by its articles,
accept from any member the whole or a part of the amount re-
maining unpaid on any shares held by him although no part nf that
amount has been called up.
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(?) The member shall not however be entitled, where the com-
pany is one limited by shares, to any voting rights in respect of the
moneys so paid by him until the same would, but for such payment,
become presently payable.

92. Payment of dividend in proportion to amount paid up—A
company may, if so authorisea by its articles, pay dividends in pro-

portion to the amount paid up on each share where a larger amount
is paid up on some shares than on others.

93. Power of limited company to alter its share capital.—(1) A
limited company having a share capital, may, if so authorised by
its articles, alter the conditions of its memorandum as follows, that
is to say, it may—

(a) increase its share capital by such amount as it thinks
expedient * * by issuing new shanes; * * * * »

(b) consolidate and d1v1de all or any of its share capital into
shares of larger amount than its existing shares;

(¢) convert all or any of its fully paid up shares into stock,
and reconvert that stock into fully paid up shares of any de-
nomination;

(d) sub-divide its shares, or any of them, into shares of
smaller amount than is fixed by the memorandum, so however,
that in the sub-division the proportion between the amount paid
and the amount, if any, unpaid on each reduced share shall be
the same as it was in the case of the share from which the re-
duced share is derived;

(e) cancel shares which, at the date of the passing of the
resolution in that behalf, have not been taken or agreed to be
taken by any person, and diminish the amount of its share capi-
tal by the amount of the shares so cancelled.

(2) The powers conferred by this section shall be exercised by
the company in general meeting and shall not require to be confirm-
ed by the Court.

(3) A-cancellation of shares in pursuance of this section shall
not be deemed to be a reduction of share capital within the meaning
of this Act.

94. Notice to Registrar of consolidation of share capital, con-
version of shares into stocks, ete.— (1) If a company having a share
capital has—

(a) consolidated and divided its share cap1ta1 mto shares

of larger amount than its existing shares; *

(b) converted any shares into stock; * *

(c) re-converted any stock into shares; * *
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(d) sub-divided its shares or any of them; ¥

. (e) redeemed any redeemable preference shares; or

(f) cancelled any shares, otherwise than in connection with
a reduction of share capital under sections 99 to 103;_

the company shall within one month after doing so, give notice
thereof to the Registrar specifying, as the case may be, the shares
consolidated, divided, converted, sub-divided, redeemed cr c- cil-
ed, or the stock reconverted :

(2) The Registrar shall thereupon record the notice, a’nd make
any alterations which may be necessary in the company’s memo-
randum or articles or both,

(3) If default is made in complying with sub-section (1), the
company, and every officer of the company who is in default, shall
be punishable with fine which may extend to fifty rupees for every
day during which the default continues:

95. Effect of conversion of shares into stock.—Where a company
having a share capital has converted any of its shares into stock, and
given notice of the conversion to the Registrar, all the provisions
of this Act which are applicable to shares only, shall cease to apply
as to so much of the share capital as is converted into stock.

* * * * * * * * * * L

96. Notice of increase of share capital or of members.—(1) Where
a company having a share capital, whether its shares have or have
not been converted into $tdck, has increased its share capital beyond
the authorised capital, and where a company, not being a company
limited by shares, has increased the number of its members beyond
the registered number, it shall file with the Registrar, notice of the
increase of capital or of members within fifteen days after the pas-
sing' of the resolution authorising the increase; and the Registrar
shall record the increase and also make any alterations which may
be necessary in the company’s memorandum or articles or both.

(2) The notice to be given as aforesaid shall include particulars
of the classes of shares affected and the conditions, if any, subject
to which the new shares have been or are to be issued.

(3) If default is made in complying with this section, the com=
pany and every officer of the company who is in default, shall be
punishable with fine which may extend to fifty rupees for every day
during which the default continues.

97. Power of unlimited company to provide for reserve share

capital on re-registration.—An unlimited company having a share
capital may, by its resolution for registration as a limited company
in pursuance of this Act, do either or both of the following things,
namely : — h h'

(a) 1increase the nominal amount of its share capital by ine
creasing the nominal amount of each of its shares, but subject to
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the conution that no part of the increased capital shall be ca-
pable of being called up except in the event and for the pur-
poses of the company being wound up;

_(b) -provide that a specified portion of its wuncalled share
capital shall not be capable of being calléd up except in the
event and for the purposes of the company being wound up.

98. Reserve liability of limited company.—A limited company
may, by special resclution, determine that any portion of its share
capital which has not been already called up shall not be capable
of being called up, except in the event and for the purposes of the
company being wound up, and thereupon that portion of its share
capital shall not be capable of being called up except in that event
and for those purposes.

Reduction of Share Capital

99. Special resolution for reduction of share eapital.—(I) Sub-
ject to confirmation by the Court, a company limited by shares or a
company limited by guarantee and having a share capital, may, if so
authorised by its articles, by special resolution, reduce its share capital
in any way; and in particular and without prejudice to the generality
of the foregoing power, may—

(a) extinguish or reduce the liability on any of its shares
in respect of share capital not paid up; * *

(b) either with or- without extinguishing or reducing
liability on any of its shares, cancel any paid-up share capital
“which is lost, or is unrepresented by available assets; or

(c) either with or without extinguishing or reducing
liability on any of its shares, pay off any paid-up share capital
which is in excess of the wants of the company;

and may, if and so far as is necessary, alter its memorandum by
reducing the amount of its share capital and of its shares accordingly.

(2) A special resolution under this section is in this Act referred
to as “a resolution for reducing share capital”.

100. Application to Court for confirming order, objections by
creditors, and settlement of list of objecting creditors.—(1) Where
a company has passed a resolution for reducing share capital, it
may apply, by petition, to the Court for an order confirming the
reduction.

(2) Where the proposed reduction of share capital involves
either diminution of liability in respect of unpaid share capital

or the payment to any shareholder of any paid-up share capital, and
in any other case if the Court so directs, the following provisions
shall have effect, subject-to the provisions of sub-section (3):—

(a) every creditor of the company who at the date fixed
by the Court is entitled to any debt or claim which, if that date
were the commencement of the winding up of the company,
would be admissible in proof against the company, shall be
entitled to object to the reduction;
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(b) the Court shall settle a list of creditors so entitled to
object, and for that purpose shall ascertain, as far as possible
without requiring an application from any creditor, the names
.of those creditors and the nature and amount of their debts
or claims, and may publish notices fixing a day or days within
which creditors not entered on the list are to claim to be so
-entered or are to be excluded from the right of objecting to
the reduction;

(c) where a creditor entered on the list whose debt or
-claim is not discharged or has not determined does not consent
to the reduction, the Court may, if it thinks fit, dispense with
the consent of that creditor, on the company securing payment
of his debt or claim by appropriating, as the Court may direct,
the following amount:—

(i) if the company admits the full amount of the deb\
or claim, or, though not admitting it, is willing to provide
for it, then, the full amount of the debt or claim;

(it) if the company does not admit, and is not willing
to provide for, the full amount of the debt or claim, or if the
amount is contingent or not ascertained, then, an amount
fixed by the Court after the like inquiry and adjudicaticn
as if the company were being wound up by the Court.

(3) Where a proposed reduction of share capital involves either
‘the diminution of any liability in respect of unpaid share capital or
‘the payment to any shareholder of any paid-up share capital, the
‘Court may, if, having regard to any special circumstances of the
-case, it thinks proper so tpsdo, direct that the provisions of sub-
-secgigcn (2) shall not apply as regards any class or any classes of
-creditors.

101. Order confirming reduction and powers of Court on mak-

ing such order.—(1) The Court, if satisfied with respect to every
creditor of the company who under section 100 is entitled to object

to the reduction, that either his consent to the reduction has been
-obtained or his debt or claim has been discharged, or has determined
-or has been secured, may make an order confirming the reduction on
such terms and conditions as it thinks fit.

(2) Where the Court makes any such order, it may—

(a) if for any special reason it thinks proper so to do,
make an order directing that the company shall, during such
period, commencing on or at any time after the date of the
-order, as is specified in the order, add to its name as the last
words thereof the words “and reduced”; and

(b) make an order requiring the company to publish as tke
‘Court directs the reasons for reduction or such other information
in regard thereto as the Court may think expedient with a view
to giving proper information to the public, and, if the Court.
thinks fit, the causes which led to the reduction.

. (3) Where a company is ordered to add to its name the words
“and reduced”, those words shall, until the expiration of the period
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specified in the order, be deemed to be part of the name of the-
company.

102. Registration of order and minute of. reduction.—(I1) The-
Registrar—

(a) on production to him of an order of the Court confirm--
ing the reduction of the share capital of a company; and

(b) on the delivery to him of a certified copy of the order-
and of a minute approved by the Court showing, with respect
to the share capital of the company as altered by the order,
(i) the amount of the share capital, (ii) the number of shares-
into which it is to be divided, (iii) the amount of each share.
and (iv) the amount, if any, at the date of the registratic=
deemed to be paid up on each share;

shall register the order and minute.

(2) On the registration of the order and minute, and not before,.
the resolution for reducing share capital as confirmed by the order-
shall take effect. '

" (3) Notice of the registration shall be published in such manner
as the Court may direct.

(4) The Registrar shall certify under his hand the registration
of the order and minute, and his certificate shall be conclusive
evidence that all the requirements of this Act with respect to-
reduction of share capital have been complied with, and that the-
share capital of the company is such as is stated in the minute.

(5) The minute when registered shall be deemed to be substi-
tuted for the corresponding part of the memorandum of the com-
pany, and shall be valid and alterable as if it had' been originally
contained therein.

(6) The substitution of any such minute as aforesaid for part
of the memorandum of the company shall be deemed to be an
alteration of the memorandum within the meaning and for the:
_purposes of section 39.

103. Liability of members in respect of reduced shares.—(I)
b * * * * A member of the company, past or present,
shall not be liable, in respect of any share, to any call or contribution.
exceeding in amount the difference, if any, between * * = the-
amount paid on the share, or the reduced amount, if any, which is:
to be deemed to have been paid thereon, as the case may be,_and>
® * the amount of the share as fixed by the minute of reduction:

" Provided that, if any creditor entitled in respect' of any debt or
claim to object to the reduction of share capital is, by reason of his
ignorance of the proceedings for reduction or of their nature and’
effect with respect to nis ciaim, not entered on the list of creditors
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and after the reduction, the company is unable, within the mean~
ing of section 432, to pay the amount of his debt or claim, then—

(a) every person who was a member of the company at.
the date of the registration of the order for reduction and
minute, shall be liable to contribute for the payment of that
debt or claim an amount not exceeding the amount which he
would have been liable to contribute if the company had

commenced to be wound up on the day immediately kefore the
said date; and

(b) if the company is wound up, the Court, on the appli-
cation of any such creditor and proof of his ignorance as
aforesaid, may, if it thinks fit, settle accordingly a list of per-
sons so liable to contribute, and make and enforce calls and
orders on the contributories settled on the list, as if they were
ordinary contributories in a winding up.

(2) Nothing in this section shall affect the rights of the contri~
butories among themselves.

104. Penalty for concealing name of creditor, etc.—If any officer
of the company—

(a) knowingly conceals the name of any creditor entitled
to object to the reduction; *

(b) knowingly misrepresents the nature or amount of the
debt or claim of any ereditor; or

. o‘o -
(c) abets or is privy to any such concealment or misre-
presentation as aforesaid;

he shall be punishable with imprisonment for a term which may
extend to one year, or with fine, or with both.

Variation of Shareholders’ Rights

105. Alteration of rights of holders of special classes of shares.—

(1) In the case of a company the share capital of which is divided
into different classes of shares, provision may be made by the
memorandum or articles for authorising the variation of the rights
attached to any class of shares in the company, subject to—

(a) the consent of the holders of any specified proportion,
not being less than three-fourths, of the issued shares of that
class, or ‘

(b) the sanction of a resolution passed at a separate meet~
ing of the holders of those shares, and supported by the votes
of the holders of any specified proportion, not being less than
three-fourths, of those shares.

(2) Any provision in the memorandum or articles of a company
in force immediately before the commencement of this Act which
specifies for the purpose aforesaid any proportion which is less:
than three-fourths of the shareholders of the class concerned shall,
after such commencement, have effect as if a proportion of three-
fourths had been specified therein instead.
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106. Rights of dissentient share holders.—(1) If, in pursuance
of any provision such as is referred to in section 105, the rights
attached to any such class of shares are at any time varied the
holders of not less in the aggregate than ten per cent. of the issued
shares of that class, being persons who did not consent to or vote
in favour of the resolution for the variation, may apply to the
‘Court to have the variation cancelled, and where any such appli-
-cation is made, the variation shall not have effect unless and until
it is confirmed by the Court.

(2) An application under this section shall be made within
twenty-one days after the date on which the consent was given
or the resolution was passed, as the case may be, and may be made
on behalf of the shareholders entitled to make the application by
such one or more of their number as they may appoint in writing
for the purpose.

(3) On any such application, the Court, after hearing the appli-
cant and any other persons who apply to the Court te be heard
and appear to the Court to be interested in the application, may,
if it is satisfied, having regard to all the circumstances of the case,
that the variation would unfairly prejudice the shareholders of the
class represented by the applicant, disallow the variation; and shall,
if riot so satisfied, confirm the variation.

(4) The decision of the Court on any such application shall be
final.

(5) The company shall, within fifteen days after the service on
the company of any order made on any such application, forward
a copy of the order to the Registrar; and if default is made in com-
plying with this provision the company, and every officer of the
company who is in default, shall be punishable with fine which
may extend to fifty rupees.

* * * * *

Transfer of shares and debentures

* * * * * ¥

107. Transfer not to be registered except on production of
jnstrument of transfer.—(1) A company shall not register a transfer

hares in, or debentures of, the company, unless a proper ins-
?f‘ursnent of transfer duly stamped and executed by or on behalf of

the transferor and by or on behalf of the transferea and specify-

i i feree
ine the name, address and occupation, if any, of the trans y
;:;% been delivered to the company along with “the certificate
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relating to the shares or debentures;or if no such certificate is in
.existence, along with the letter of allotment of the shares or
debentures * * * * * %

Provided that where, on an application in writing made to the
company by the transferee and bearing the stamp required for an
instrument of transfer, it is proved to the satisfaction c¢f the
Board of directors * * * that the instrument of transfer

signed by or on behalf of the transferor and by or on behalf of the

transferee has been lost, the company may register the transfer
on such terms as to indemnity as the Board may think fii:

Provided further that nothing in this section shall prejudice .
any power of the company to register as shareholder cr debenture
holder any person to whom the right to any shares in, or deben-
tures of, the company has been transmitted by operation of law.

(2) In the case of a company having no share capital, sub-section
(1) shall apply as if the references therein to shares were references
instead to the interest of the member in the company.

108. Transfer by legal representative—A tranfer of the share
or other interest in a company of a deceased member thereof made

by his legal representative shall, although the legal representative
is not himself a member, be as valid as if he had been a member at
‘the time of the execution of the instrument of transfer.

109. Application for transfer.—(1) An application for the regis-
tration of a transfer of the shares or other interest of a member
in a company may be made.tither by the transferor or by the trans-
feree,

(2) Where the application is made by the transferor and relates
to partly paid shares, the transfer shall not be registered, unless
the company gives notice of the application to the transferee and
the transferee makes no objection to the transfer within two weeks
from the receipt of the notice.

(3) For the purposes of sub-section (2), notice to the transferee
shall be deemed to have been duly given if it is despatched by pre-
paid registered post to the transferee at the address given in the
instrument of transfer, and shall be deemed to have been duly
delivered at the time at which it would have been delivered in

the ordinary course of post.

110. Power to refuse registration and appeal against refusals.—
(1) Nothing in sections 107 and 109 shall prejudice any power of
the company under its articles to refuse to register the transfer of
any shares or interest of a member in, or debentures of, the com-
pany.

(2) If, in pursuance of any such power, a company refuses to
register any such transfer, it shall, within two months from the
date on which the instrument of transfer was delivered to the

company, send notice of the refulal to the {ransferee and the
transferor.
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If default is made in complying with this sub-section, the com--
pany, and every officer of the company who is in default, shall.
be punishable with fine which may extend to fifty rupees for-
every day during which the default continues.

(3) The transferor or transferee may, where the company is a.
public company or a private company which is a subsidiary of"
a public company, appeal to the Central Government against any"
refusal of the company to register the transfer, or against any-
failure on its part, within the period referred to in sub-section (2),.
either to register the transfer or to send notice of its refusal to-
register the same.

(4) An appeal by the transferor or transferee to the Central
Government under sub-section (3) shall be made— T

(a) in case the appeal is against the refusal to register a.
transfer, within two months of the receipt by him of the no--
tice of refusal; and o

(b) in case the appeal is against the failure referred to-
in sub-section (3), within two months from the expiry of the-
period referred to in sub-section (2).

(5) The Central Government shall, after causing reasonable-
notice to be given to the company, the transferor and the trans--
feree and giving them a reasonable opportunity to make their
representations, if any, in writing, by order, direct either that
the transfer shall be registered by the company or that it need:
not be registered by it; and in the former case, the company shall
give effect to the decision forthwith. .

(6) The Central Government may, in its order aforesaid, give-
such incidental and consequential directions as to the payment of "

costs or otherwise as it thinks fit.

(7) * *** ** AJ] proceedings in appeals under sub-section (3)-
or in relation thereto shall be confidential, and no suit, prosecution.
or other legal proceeding shall lie in respect of any allegation made
in such proceedings, whether orally or otherwise.

111. Certification of transfers.—(1) The certification by a com-
pany of any instrument pf transfer of shares in, or debentures of, the:
company, shall be taken as a representation by the company to any
person acting on the faith of the certification that there have been
produced to the company such documents as on the face of them
show a prima facie title to the shares or debentures in the transferor
named in the instrument of transfer, but not as a representation that
the transferor has any title to the shares or debentures.

(2) Where any person acts on the faith of an erroneous certifica-
tion made by a company negligently, the company shall be under the
same liability to him as if the certification hnd be¢n made fraudulent--

1y.
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(3) For the purposeés of this section—

(a) an instrument of transfer shall be deemed to be certifi-
cated if it bears the words “certificate lodged” or words to the like

effect;

(b) the certification of an instrument of transfer shall be
“deemed to be made by a company, if—

(i) the person issuing the certificated instrument is a
person authorised to issue such instruments of transfer on
the company’s behalf; and

(ii) the certification is signed by any officer or servant
of the company or any other person, authorised to certificate
transfers on the company’s behalf, or if a body corporate has
been so authorised, by any officer or servant of that body
corporate, ’ .

(c) a certification shall be deemed to be signed by any per-
-son, if it purports to be authenticated by his signature ***
* * * * ynless it is shown that the signature * * was
* * placed there neither by himself nor by any person authow
rised to use the signature * * for the purpose of certificating
transfers on the company’s behalf.

Issue of Certificate of Shares, etc.

112. Limiiation of time for issue of certificates.—(1) Every com-
‘pany shall, within three months after the allotment of any of its
:shares, debentures or debenture stock, and within three months after
the registration of the transfer of any such shares, debentures or
debenture stock, complete and have ready for delivery the certificates
of all shares, the debentures, and the certificates of all debenture
.stock allotted or transferred, unless the conditions of issue of the
shares, debentures or debenture stock otherwise provide.

The expression “transfer”, for the purposes of this sub-section,"
means a transfer duly stamped and otherwise valid, and does not in-
«clude any transfer which the company is for any reason entitled to
refuse to register and does not register.

(2) 1f default is made in complying with sub-section (1), the
«company, and every officer of the company who is in default, shall
be punishable with fine which may extend to five hundred rupees
for every day during which the default continues.

(3) If any company on which a notice has been served requiring
it to make good any default in complying with the provisions of sub-
section (1), fails to make good the default within ten days after the
service of the notice, the Court may, on the application of the person
entitled to have the certificates or the debentures delivered to him,
make an order directing the company and any officer of the ¢company
to make good the default within such time as may be specified in the
wrder; and any such order may provide that all costs of and incidental
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to the applicafion shall be borne by the company or by any officer of”
the company responsible for the default.

- Share warrants

113. Tssue and effect of share warrants to bearer.—(I) A public-
company limited by shares, if so authorised by its articles, may, with
the previous approval of the Central Government, with respect to any
fully paid-up shares, issue under its common seal a warrant stating:
that the bearer of the warrant is entitled to the shares therein.
specified, and may provide, by coupons or otherwise, for the payment.
of the future dividends on the shares specified in the warrant.

(2) The warrant aforesaid is in this Act referred to as a “share
warrant”.

(3) A share warrant shall entitle the bearer thereof to the shares
therein specified, and the shares may be transferred by delivery of
the warrant.

114. Share warrants and entries in register of members.—(I1) On
the issue of a share warrant, the company shall strike out of its
register of members the name of the member then entered therein as
holding the shares specified in the warrant as if he had ceased to be a.
member, and shall enter in that register the following particulars,

namely:—
(a) the fact of the issue of the warrant;

(b) a statement of the shares included in the warrant, dis-
tinguishing each share by its number ** ; and

(c) the date of the issue of the warrant.

(2) The bearer of a share warrant shall, subject to the articles of
the company, be entitled, on surrendering the warrant for cancella-
tion and paying such fee to the company as the Board of directors

may from time to time determine, to have his name entered as a
member in the register of members.

(3) The company shall be responsible for any loss incurred by-
any person by reason of the company entering in its register of mem--

bers the name of a bearer of a share warrant in respect of the shares:

therein specified, without the warrant being surrendered . and
cancelled.

(4) Until the warrant is surrendered, the particulars specified in
sub-section (1) shall be deemed to be the particulars required by this.
Act to be entered in the register of members; and, on the surrender,.
the date of the surrender shall be entered in that register.

(5) Subject to the provisions of this Act, the bearer of a share:
warrant may, if the articles of the company so provide, be deemed to
be a member of the company within the meaning of this Act, ******
for any purposes defined in the articles.

(6) If ** default is made in complying with any of the require--
ments of this section, the company, and every officer of the company-
who is in default, shall be punishable with fine which may extend to-
fifty rupees for every day during which the default continues.
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Penalty for personatioh of shareholder

115. Penalty for personation of shareholder.—If any person.
deceitfully personates an owner of any share or interest in a
company, or of any share warrant or coupon issued in pursuance of
this Act, and thereby obtains or attempts to obtain any such share-
or interest or any such share warrant or coupon, or receives or
attempts to receive any money due to any such owner, he shall be-

punishable with imprisonment for a term which may extend to three-
years and shall also be liable to fine.

Special Provisions as to Debentures
116. Debentures with voting rights not to be issued hereafter.— .

No company shall, after the commencement of this Act, issue any-
debentures carrying voting rights at any meeting of the company,.
whether generally or in respect of particular classes of business.
117. Right of debenture holders and members to have copies of
trust deed.—(1) A copy of any trust deed for securing any issue of
debentures shall be forwarded to the holder of any such debentures-

or any member of the company, at his request and within seven days.
of the making thereof, on payment—

(a) in the case of a printed trust deed, of the sum of one-
rupee; and
(b) in the case of a trust deed which has not been printed,.

of six annas for every one hundred words or fractional part:
thereof required to be copied.

(2) If a copy is refused, or is not forwarded within the time
specified in sub-section (1),*the company, and every officer of the-
company who is in default, shall be punishable, for each offence,
with fine which may extend to fifty rupees, and with a further fine-
which may extend to twenty rupees for every day during which the
offence continues.

(3) The Court may also, by order, direct that the copy required
shall forthwith be sent to the person requiring it.

(4) The trust deed referred to in sub-section (I) shall also be
open to inspection by any member or debenture holder of the com-
pany in the same manner, to the same extent, and on payment of
the same fees, as if it were the register of members of the company.

118. Liability of trustees for debenture holders.—(1) Subject. to

the provisions of this section, any provision contained in a trust
deed for securing an issue of debentures, or in any contract with the
holders of debentures secured by a trust deed, shall be void in so far
as it would have the effect of exempting a trustee thereof from, or
indemnifying him against, liability for breach of trust, where he fails.
to show the degree of care and diligence required of him as trustee,.
having regard to the provisions of the trust deed conferring on him
any powers, authorities or discretions.

(2) Sub-section (1) shall not invalidate—
(a) any release otherwise validly given in respect of any-

thing done or omitted to be done by a trustee before the giving
of the release; or




125

(b) any provision: enabling such a release to be given—

(i) on the agreement theret
thaél three-fourths in value of t
and voting in person or, where proxies are ermitted, b
proxy, at a meeting summoned for the purpos%; and d

(ii) either with respect to specific acts or omissi
on the trustee dying or ceasing %Do act. issions - or

‘(3) Sub-section (I) shall not operate—

(a) to invalidate any provision in force at the commence- |
ment of this Act so long as any person then entitled to the
benefit of that provision or afterwards given the benefit thereof

-under sub-section (4) remains a trustee of the deed in question;
.or

o of a majority of not less
he debenture holders present

.. (b) to deprive any person of any exemption or right to be
~1nde1_nn1ﬁed_ In respect of anything done or omitted to be done
by him while any such provision was in force.

(4) While any trustee of a trust deed remains entitled to the
‘benefit of a provision saved by sub-section (3), the benefit of that
provision may be given either—

(a) to all trustees of the deed, present and future; or
(b) to any named trustees or proposed trustees thereof;

by a resolution passed by a majority of not less than three-fourths in
value of the debenture holders present in person or, where proxies
are permitted, by proxy, at a meeting called for the purpose in ac-
cordance with the provisions of the deed or, if the deed makes no
provision for calling meetings, at a meeting called for the purpose in
any manner approved by the Court.

119, Perpetual debentures.—A condition contained in any deben-
ture or in any deed for securing any debentures, whether issued or
executed before or after the commencement of this Act, shall not be
dinvalid by reason only that thereby, the debentures are made irre-
deemable or redeemable only on the happening of a contingency,
however remote, or on the expiration of a period, however long.

120. Power to re-issue redeemed debentures in certain cases.—(1)

Where either before or after the commencement of this Act, a com-
pany has redeemed any debentures previously issued, then,—

(a¢) unless any provision to the contrary, whether express
or implied, is contained in the articles, or in the conditions of
issue, or in any contract entered into by the company; or

* * * * * =

(b) unless the company has, by passing a resolution to that

effect or by some other act, manifested its intention that the
debentures shall be cancelled;

the company shall have, and shall be deemed always to have had,
the right to keep the debentures alive for the purposes of re-issue;
and in exercising such a right, the company shall have, and shall be
decmed always to have had, power to re-issue the debentures elthgr
by re-issuing the same debentures or by issuing other debentures in
their place. »
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(2) Upon such re-iséue, the person entitled to the debentures
shall have, and shall be deemed always to have had, the same rights
and priorities as if the debentures had never been redeemed.

(3) Where with the object of keeping debentures alive for the.
purpose of re-issue, they have, either before or after the commence-
ment of this Act, been transferred to a nominee of the company, a
transfer from that nominee shall be deemed to be a re-issue for the
purposes of this section. :

(4) Where a company has, either before or after the commence-
ment of this Act, deposited any of its debentures to secure advances
from time to time on current account or otherwise, the debentures
shall not be deemed to have been redeemed by reason only of the
account of the company having ceased to be in debit whilst the
debentures remained so deposited.

(5) The re-issue of a debenture or the issue of another debenture
in its place under the power by this sectién given to, or deemed to
have been possessed by, a company, whether the re-issue or issue
was made before or after the commencement of this Act, shall be
treated as the issue of a new debenture for the purposes of stamp
duty, but it shall not be so treated for the purposes of any provision
limiting the amount or number of debentures to be issued:

Provided that any person lending money on the security of a
debenture re-issued under this section which appears to be du'y
stamped may give the debenture in evidence in any proceedings for.
enforcing his security without payment of the stamp duty  or any
penalty in respect thereof, unless he had notice or, but for his negli-
gence, might have discovered, that the debenture was not duly
stamped; but in any such case the company shall be liable to pay
the proper stamp duty and penalty.

(6) Nothing in this section shall prejudice—

(a) the operation of any decree or order of a Court of com-
petent jurisdiction pronounced or made before the twenty-fifth
day of February, 1910, as between the parties to the proceedings
in which the decree or order was made; * *

(b) where an appeal has been preferred agaihst any such de-
cree or order, the operation of any decree or order passed on
such appeal, as between the parties to such appeal; or

(c) any power to issue debentures in the place of any deben-
tures paid off or otherwise satisfied or extipguished, reserved to
a company by its debentures or the securities for the same.

121. Specific performance of contract to subscribe for deben-

tures.—A contract with a company to take up and pay for any deben-
tures of the company may be enforced by a decree for specific per-
formance.

122. Payments of certain debts out of assets subject to ﬂoatiﬁg
charge in priority to claims under the charge.—(1) Where either—

(a) a receiver is appointed on behalf of the holders of any
debentures of a company secured by a floating charge, or

(b) possession is taken by or on’behalf of those debenture
holders of any property comprised in or subject to the charge,

328 L. S.
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then, if the company is not at the time in course of being wound up,
the debts which in every winding up are under the provisions of
Part VII relating to preferential payments to be paid in priority to
all other debts, shall be paid forthwith out of any assets coming to
- the hands of the receiver or other person taking possession as afore-
said in priority to any claim for principal or interest in respect of
‘the debentures. '

(2) In the application of the provisions aforesaid, section 527
shall be construed as if the provision for payment of accrued holiday
remuneration becoming payable on the termination of employment
before or by the effect of the winding-up order or resolution were a
provision for payment of such remuneration becoming payable on
the termination of employment before or by the effect of the appoint-
ment of the receiver or possession being taken as aforesaid.

(3) The periods of time mentioned in the said provisions of Part
VII shall be reckoned from the date of appointment of the receiver,
or of possession being taken as aforesaid, as the case may be.

(4) Where the date referred to in sub-section (3) occurred before
the commencement of this Act, sub-sections (1) and (3) shall have
effect with the substitution, for references to the said provisions of
Part VII, of references to the provisions which, by virtue of sub-sec-
tion (9) of section 527, are deemed to remain in force in the case
therein mentioned, and sub-section (2) shall not apply.

(5) Any payments made under this section shall be recouped, as

far as may be, out of the assets of the company available for pay-
ment of general creditors.
PART V

: REGISTRATION OF CHARGES

123. “Charge” to include mortgage in this Part.—In this Part, the
expression ‘“charge” includes a mortgage.

124. Certain charges to be void against liquidater or creditors if
not registered.—(1) Subject to the provisions of this Part, every
charge created on or after the 1st day of April, 1914, by a company
and being a charge to which this section applies spall, so far as any
security on the company’s property or undertaking is conferred
thereby, be void against the liquidator and any creditor of the com-
‘pany, unless the prescribed particulars of the charge, together with
the instrument, if any, by which the charge is created or evidenced, or
a copy thereof verified in the prescribed manner, are f}led with the
Registrar for registration in the manner required by this Act within
.twenty-one days after the date of its creation. :

(2) Nothing in sub-section (1) shall prejudice any contract or
obligation for the repayment of the money secured by the charge.

" (3) When a charge becomes void under this section, the money

secured thereby shall immediately become payable.

(4) This section applies to the following charges:—
(a) a charge for the purpose of securing any Issue of

debentures; ) ]
(b) a charge on uncalled share capital of the company;
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(¢) a charge on any 1mmovab1e property, wherever s1tuate
or any interest therein * ..

(d) a charge on any book debts of the company;

(e) a charge, not bemg a pledge, on any movable property
of the company * * ¥,

(f) a floating charge on the undertaking or any property
of the company including stock-in-trade;

(g) a charge on calls made but not paid;
(h) a charge on a ship or any share in a ship;

(i) a charge on goodwill, on a patent or a licence under a
petent, on a trade mark, or on a copyright or a licence under a
copyright.

(5) In the case of a charge created out ‘of India, and compnsxng
solely property situate outside India, twenty-one days after the date
on which the instrument creating or evidencing the charge or copy
thereof could, in due course of post and if despatched with due dili-
gence, have been received in India shall be substituted for twenty-
one days after the date of the creation of the charge, as the time
within which the particulars and instrument or copy are to be filed
with the Registrar.

(6) Where a charge is created in India but comprises property
outside India, the instrument creating or purporting to create the
charge under this section or a copy thereof verified in the prescribed

manner, may be filed for registration, notwithstanding that further
proceedmgs may be necessary to make the charge valid or effectual
according to the law of the country in which the property is situa‘e.

(7) Where a negotiable instrument has been given to secure the
payment of any book debts of a company, the deposit of the instru-
ment for the purpose of securing an advance to the company shall
EOtkf?ir L;che purposes of this section, be treated as a charge on those

ook debts

(8) The holding of debentures entitling the holder to a charge on
immovable property shall not, for the purposes of. this section, be
deemed to be an interest in immovable property.

* * * * *

125. Date of notice of charge.—Where any charge on any property
of a company required to be registered under section 124 has been

so registered, any person acquiring such property or any part there-
of, or any share or interest therein, shall be deemed to have notice
of the charge as from the date of such registration.

126. Registration of charges on properties acquired subject to
charge.—(1) Where a company acquires any property which is sub-
ject to a charge of any such kind as would, if it had been created
by the company after the acquisition of the property, have been
required to be registered under this Part, the company shall cause
the prescribed particulars of the charge, together with a copy (certi- -
fied in the prescribed manner to be a correct copy) of the instru-
ment, if any, by which the charge was created or is evidenced, to
be delivered to the Registrar for registration in the manner requlred
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by this Act within twenty-one days after the date on which the ac-
quisition is completed:

Prov_ided that, if the property is situate and the charge was creat-
ed outside India, twenty-one days after the date on which the copy
of the instrument could, in due course of post and if despatched
with due diligence, have been received in India shall be substituted
for twenty-one days after the completion of the acquisition as the
time within which the particulars and the copy of the instrument
are to be delivered to the Registrar.

(2) If default is made in complying with sub-section (I), the
company, and every officer of the company who is in default, shall
be punishable with fine which may extend to five hundred rupees.

127, Particulars in case of series of debentures entitling holders
pari passu—Where a series of debentures containing, or giving by
reference to any other instrument, any charge to the benefit of
which the debenture holders of that series are entitled pari passu is
created by a company, it shall, for the purposes of section 124, be
sufficient, if there are filed with the Registrar, within twenty-one
days after the execution of the deed containing the charge or, if
there is no such deed, after the execution of any debentures of the
series, the following particulars: —

(a) the total amount secured by the whole series;

(b) the dates of the resolutions authorising the issue of the
series and the date of the covering deed, if any, by which the
security is created or defined;

(c) a general description of the property charged; and

(d) the names of the trustees, if any, for the debenture
holders; ~

together with the deed containing the charge, or a copy of the deed
verified in the prescribed manner, or if there is no such deed, one
of the debentures of the series:

Provided that, where more than one issue is made of debentures
in the series, there shall be filed with the Registrar, for entry in the
register, particulars of the date and amount of each issue, but an
omission to do this shall not affect the validity of the debentures
issued.

128. Particulars in case of 90mmission etc., on debentures.—
Where any commission, allowance or discount has‘been paid or
made either directly or indirectly by a company to any person in
consideration of his subscribing or agreeing to subscribe, whether
absolutely or conditionally, for any debentures of the company, or
procuring or agreeing to procure subscriptions, whether a})solute or
conditional, for any such debentures, the particulars required to be
filed for registration under sections 124 and 127 shall mclude_ parti-
culars as to the amount or rate per cent of the commission, discount
or allowance so paid or made; but an omission to do this shall not
affect the validity of the debentures issued:

Provided that the deposit of any debentures as security for any
debt of the company shall not, for the purposes of this section, be
treated as the issue of the debentures at a discount.
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. 129. Register of charges to be kept by Registrar—(1) The
Registrar shall keep, with respect to each company, a register in the
prescribed. form of all the charges requiring registration under tlps
Part, and shall, on payment of the prescribed fee, enter in the regis-
ter, with respect to every such charge, the following particulars: —

(a) in the case of a charge to the benefit of which the holders
of a series of debentures are entitled, such particulars as are
specified in sections 127 and 128; :

(b) in the case of any other charge—

(i) if the charge is a charge created by the company,
the date of its creation; and if the charge was a charge
existing on property acquired by the company, the date of
the acquisition of the property; - :

(ii) the amount secured by the charge;

(iii) short particulars of the property charged; and

(iv) the persons entitled to the charge. :

(2) After making the entry required by sub-section (I), the
Registrar shall return the instrument, if any, or the verified copy
thereof, as the case may be, filed in accordance with the provisions
of this Part, to the person filing the same.

(3) The register kept in pursuance of this section shall be open
to inspection by any person on payment of a fee of one rupee for
each inspection. '

130. Index to register of charg'es.—The' Registrar shall keep a
chronological index, in the prescribed form and with the prescribed
particulars, of the charges registered with him in pursuance of this
Part. ‘ .

131, Certificate of registration.—The Registrar shall give a certi-
ficate under his hand of the registration of any charge registered
in pursuance of this Part, stating the amount thereby secured; and
the certificate shall be conclusive evidence that the requirements
of this Part as to registration have been complied with.

132. Endorsement of certificate of registration on debentlire ‘or

certificate of debenture stock.—(1) The company shall cause a copy
of every certificate of registration given under section 131, to be

endorsed on every debenture or certificate of debenture stock
which is issued by the company and the payment of which is secur-
ed by the charge so registered:

Provided that nothing in this sub-section shall be construed as
requiring a company to cause a certificate of registration of any
charge so given to be endorsed on any debenture or certificate of
debenfc;lure stock issued by the company before the charge was
created. ' :

(2) If any person knowingly delivers, or wilfully authorises or.
permits the delivery of, any debenture or certificate of debenture
stock which, under the provisions of sub-section (1), is required to-
have endorsed on it a copy of a certificate of registration without the
copy being so endorsed upon it, he shall, without prejudice to any

other liability, be punishable with fine which may extend to one
thousand rupees)
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133. Duty of company as regards registration and right of jn-

terested party.—(I) It shall be the duty of a company to file with
the Registrar for registration the particulars of every charge creat-
ed by the company, and of every issue of debentures of a series, re-
quiring registration under this Part; but registration of any such
cgaa%e may also be effected on the application of any person interest-
e erein,

(2) Where registration is effected on the application of some per-
son other than the company, that person shall be entitled to recover
from the company the amount of any fees properly paid by him to
the Registrar on the registration.

} }3_4_ Provisions of Part to apply to modification of charges.—
Whenever the terms or conditions, or the extent or operation, of any
charge registered under this Part are or is modified, it shall be the
duty of the company to send to the Registrar the particulars of such
modification, and the provisions of this Part as to registration of a
charge shall apply to such modification of the charge. .

135. Copy of instrument creating charge to be kept by company
at registered office.—Every company shall cause a copy of every

instrument creating any charge requiring registration under this
Part to be kept at the registered office of the company:

- Provided that, in the case of a series of uniform debentures, a
copy of one debenture of the series shall be sufficient.

136. Entry in register of charges of appointment of receiver or
manager.—(1) If any person obtains an order for the appointment
of a receiver of, or of a person to manage, the property of a
company, or if any person appoints such receiver or person under
any powers contained in any instrument, he shall, within fifteen
days from the date of the passing of the order or of the making of
the appointment under the said powers, give notice of the fact to

the Registrar; and the Registrar shall, on payment of the prescrib-
ed fee, enter the fact in the register of charges.

. (2) Where any person so appointed * * * * * * * ypder
the powers contained in any instrument ceases to act as such, he
shall, on so ceasing, give to the Registrar notice to that effect; and
the Registrar shall enter the notice in the register of charges.

(3) If any person makes default in complying with the require-
ments of sub-section (I) or (2), he shall be punishable with fine
which may extend to fifty rupees for every day during which the
default continues. I

137. Company to report satisfaction and procedure there-
after—(1) The company shall give intimation to the Registrar of
the payment or satisfaction, in whole or in part, of any charge relat-
ing to the company and requiring registration under this Part,
within twenty-one days from the date of such payment or satis-
faction.

(2) The Registrar shall, on receipt of such intimation, cause a
notice to be sent to the holder of the charge calling upon him to
show cause within a time (not exceeding fourteen days) specified
in such notice, why payment or satisfaction should not be recorded
as intimated to the Registrar.
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(3) If no cause is shown, the Registrar shall order that a memo-
randum of satisfaction in -whole or in part, as the case may be,
shall be entered in the register of charges.

(4) If cause is shown, the Registrar shall record a note to that
effect in the register, and shall inform the company that he' has
done so. ’

* * * * * * * * * »

(5) Nothing in this section shall be deemed to affect the power of
the Registrar to make an entry in the register of charges under sec-
tion 138 otherwise than on receipt of -an intimation from the
company. S !

.-, 138. Power of Registrar to make entries of satisfaction and release

*' ¥ * * in absence of intimation from company.—The Registrar

may, on evidence being given to his satisfaction with respect.to any
registered charge,— i ,

(a) that the debt for which the charge was given has been

paid or satisfied in whole or in part ; or

(b) that part of the property or undertaking charged has
been released from the charge or has ceased to form part of the
company’s property or undertaking;

** onter in the register of charges a memorandum of satisfaction in
whole or in part, or of the fact that part of the property or under-
taking has been released from the charge or has ceased to form part
of the company’s property or undertaking, as the case may be, not-

withstanding the fact that nq intimation has been received by him
from the company. - : o

139. Copy of memorandum of satisfaction to be furnished to
company.—Where the Registrar enters a memorandum of satisfac-
tion in whole or in part, in pursuance of section 137 or 138, he shall,
if so required, furnish the company with a copy of the memorandum.

140. Rectification by Court of register of charges.—(1) The Court,
on being satisfied— . .

(a) that the omission to register a charge within the time
required by this Part or that the omission or mis-statement of
any particular with respect to any such charge or any memoran-
dum of satisfaction or other entry made in pursuance of section
137 or 138 was accidental, or due to inadvertence, or to some

‘other sufficient cause, or' is not of a nature to prejudice the
position of creditors or shareholders of the company, or

: (b) that on other grounds it is just and equitable to grant
relief, ‘ _

may, on the application of the company or any person interested and
on such terms and conditions as seem to the Court just and expedi-
ent, order that the time for the registration shall be extended or, as
the case may be, that the omission or mis-statement shall be rectified

(2) The Court may make such order as to the costs of an applica-
tion under sub-section (1) as it thinks fit.
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(3) Where the Court extends the time for the registration of a
charge, the order shall not prejudice any rights acquired in respect
of the property concerned before the charge is actually registered.

141, Penalties.—(1) If default is made in filing with the Registrar
‘or registration the particulars— - .

(a) of any charge created by the company; * *

(b) of the payment or satisfaction, in whole or in part, of a
debt in respect of which a charge has been registered under this
part ; or

(c) of the issues of debentures of a series;

. requiring registration with the Registrar under the provisions of this
Part, then, unless the registration has been effected on the applica-
tion of some other person, the company, and every officer of the
company or other person who is in default, shall be punishable with
fine which may extend to five hundred rupees for every day dur-
ing which the default continues. .

(2) Subject as aforesaid, if any company makes default in com-
plying with any of the other requirements of this Act as to the regis-
tration with the Registrar of any charge created by the company or
of any fact connected therewith, the company, and every officer of
the company who is in default, shall, without prejudice to any other
liability, be punishable with fine which may extend to one thousand
rupees.

142. Company’s register of charges.—(1) Every company shall
keep at its registered office a register of charges and enter therein
all charges specifically affecting property of the company and all
floating charges on the undertaking or on any property of the com-
pany, giving in each case—

(i) a short description of the property charged,

(ii) the amount of the charge; and

(iit) except in the case of securities to bearer, the names of
the persons entitled to the charge.

(2) If any officer of the company knowingly omits, or wilfully
authorises or permits the omission of, any entry required to be made
in pursuance of sub-section (1), he shall be punishable with fine which
may extend to five hundred rupees. ! }

143. Right to inspect copies of instruments creating charges and
company’s register of charges.—(1) The copies of instruments creat-
ing charges kept * * * * * * in pursuance of section 135 and the register
of charges kept in pursuance of section 142, shall be cpen during
business hours (but subject to such reasonable restrictions as the
company in general meeting may impose, so that not less than two
hours in each day are allowed for inspection) to the inspection of
any creditor or member of the company without fee, at the regiitered
office of the company.

"77(2) The register of charges kept in pursuance of section 142 shall
also be open, during business hours but subject to the reasonable
restrictions aforesaid, to the inspection of any other person on pay-
ment of a fee of one rupee for each inspection, at the registered office

of the company. 4
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(3) 1t inspection of the said copies or register is refused, the
company, and every officer of the company who is in default, sh_all
be punishable with fine which may extend to fifty rupees and with
a further fine which may extend to twenty rupees for every day
during which the refusal continues. . :

(4) The Court may also by order compel an immediate inspection
of the said copies or register.

144. Application of Part to charges requiring registration under
it but not under previous law.—In respect of any charge created
before the commencement of this Act which, if this Act had been
in force at the relevant time, would have had to be registered by
the company in pursuance of this Part but which did not require
registration under the Indian Companies Act, 1913 (VII of 1913), and:
in respect of all matters relating to such charge, the provisions of
this Part shall apply and have effect in all respects, as if the date
of commencement of this Act had been. substituted therein for the
date of creation of the charge, or the 'date of completion of the
acquisition of the property subject to the charge, as the case may be.

PART VI
MANAGEMENT AND ADMINISTRATION
' CHAPTER 1

* * (GENERAL PROVISIONS
Registered Office and Name »

145. Registered office of company.—(1) A company shall, as
from the day on which it begins to carry on business, or as from
the twenty-eighth day after the date of its incorporation, whichever
is earlier, have a registered office to which all communications and
notices may be addressed.

(2) Notice of the situation of the registered office, and of every
change therein, shall be given within twenty-eight days after the
date of the incorporation of the company or after the date of the
change, as the case may be, to the Registrar who shall record the
same: (

Provided that excepf on the authority of a special resolution

passed by the company, the registered office of the company shall
not be removed—

(a) in the case of an existing company, outside the local
limits of any city, town or village whene such office is situated
at the commencement of this Act, or where it may be situated

later by virtue of a special resolution passed by the company;
and

.
.

(b) in the case of any other company, outside the local
limits of any city, town or village where such office is first
situated, or where it may be situated later by virtye of a special
resolution passed by the company. '

-——

(3) The inclusion in the annual return of a company of a state-
ment as to the address of its registered office shall not be taken to
satisfy the obligation imposed by sub-section (2). ‘

328 L. S.
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(4) If default is made in complying with the requirements of
this section, theé company, and every officer of the company who
is in default, shall be punishable with fine which may extend to
fifty rupees for every day during which it so carries on business.

146. Publication of name by company.—(1) Every company—

(a) shall paint or affix its name, and keep the same painted

or a}fﬁxed, on the outside of every office or place in which its

- business is carried on, in a conspicuous position, in letters easily

legible; and if the characters employed therefor are not those

of the language, or of one of the languages, in general use in that

locality, also in the characters of that language or of one of
those languages; S

(b) shall have its name engraven in legible characters on
its seal; and

(c) shall have its name mentioned in legible characters in
all its business letters, in all its bill heads and letter paper
and in all its notices, advertisements and other official publica-
tions * * *; and in all bills of exchange, hundies, promissory
notes, endorsements, cheques and orders for money or goods
purporting to be signed by or on behalf of the company, and
in all bills of parcels, invoices, receipts and letters of credit of
the company. ’

(2) If a company does not paint or affix its name, or keep the
same painted or affixed in the manner directed by clause (a) of
sub-section (1), the company, and every officer of the company who
is in default, shall be punishable with fine which may extend to
fifty rupees for not so painting or affixing its name, and for every
day during which its name is not so kept painted or affixed.

~ (3) If a company fails to comply with clause (b) or clause (c)
of sub-section (1), the company shall be punishable with fine which
may extend to five hundred rupees.

(4) If an officer of a company or any peréon on its behalf—

(a) uses, or authorises the use of, any seal purporting to be
a seal of the company whereon its name is not engraven in the
manner aforesaid,

(b) issues, or authorises the issue of, ary business letter,
bill head, letter paper, notice, advertisement or other official
publication of the company wherein its name is not mentioned

in the manner aforesaid,

(c) signs, or authorises to be signed, on behalf of the com-
pany, any bill of exchange, hundi, promissory note, endorsement,
cheque or order for money or goods wherein its name is not
mentioned in the manner aforesaid, or

(d) issues or authorises the issue of any bill of parcels,
invoice, receipt or letter of credit of the company, wherein its
name is not mentioned in the manner aforesaid, :

such officer or person shall be punishable with fine which may
extend to five hundred rupees, and shall further be personally liable
to the holder of the bill of exchange, hundi, promissory note, cheque
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or order for money or goods, for the amount thereof, unless it is
duly paid by the company.

147. Publication of authorised as well as subscribed and paid-up
capital—(1) Where any notice, advertisement or other official
publication, or any business letter, bill head or letter paper, of a
company contains a statement of the amount of the  authorised
capital of the company, such notice, advertisement or other official
publication or such letter, bill head or letter paper, shall also contain
a statement, in an equally prominent position and in equally con-
spicuous characters of the amount of the cap1ta1 wh1ch has' been
subscribed and the amount paid up.

(2) If default is made in complying with the requirements of
sub-section (1), the company, and every officer of the company who
is in default, shall be punishable with fine which may extend to
one ‘thousand rupees.

Restrictions on commencement of busmess

148. Restrictions on commencement of business.—(1) Where a
company having a share capital has issued a prospectus inviting the
public to subscribe for its shares, the company shall not commence
any business or exercise any borrowing powers, unless—

(a) shares held subject to the payment of the whole amount :
thereof in cash have been allotted to an amount not 1ess in the
~whole than the minimum subscription;

(b) every director of the company has paid to the company,
on each of the shares taken or contracted to be taken by him
and for. which he is liable to pay in cash, a proportion equal to
the proportion payable on application and allotment on the
shares offered for public subscription;

(¢) no money is, or may become, liable to be repaid to ap-
plicants for any shares or debentures which have been offered
for public subscription by reason of any failure to apply, for,
ar to obtain, permission for the shares or debentures to be dealt
in on any recognized stock exchange; and

(d) there has been filed with the Registrar a duly verified
declaration by one of the directors or the . secretary, in the
prescribed form, that * * * * clauses (a), (b) and (c) of this

sub-section, have been complied with

(2) Where a company having a share capital has not issued a
prospectus inviting the public to subscribe for its shares, the com-
pany shall not commence any business or exercise any borrowmg
powers, unless— ] |

(a) there has been filed with the Reglstrar a statement in
lieu of prospectus;

(b) every director of the company has paid to the company,
on each of the shares taken or contracted to be taken by him
and for which he is liable to pay in cash, a proportion equal to

the proportion payable on application and allotment on - the
shanes payable in cash; and

(c) there has been filed with the Registrar a duly venﬁed
declaration by one of the directors or the secretary, in the
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prescribed form, that clause (b) of this sub-section has been
complied with. | 1

) (3) The Registrar shall, on the filing of a duly verified declaration
in accordance with the provisions of sub-section (1) or sub-section
(2), as the case may be, and, in the case of a company which is
required by sub-section (2) to file a statement in lieu of prospectus,
of such a statement, certify that the company is entitled to com-
mence business, and that certificate shall be conclusive evidence
that the company is so entitled.

K¢ Any contract made by a company before the date at which
it is entitled to commence business shall be provisional only, and
shall not be binding on the company until that date, and on that
date it shall become binding.

(5) Nothing in this section shall prevent the simultaneous offer
'or subscription or allotment of any shares and debentures or the
-eceipt of any money payable on application for debentures.

(6) If any company commences business or exercises borrowing
powers in contravention of this section, every person who is res-
ponsible for the contravention shall, without prejudice to any other
liability, be punishable with fine which may extend to five hundred
rupees for every day during which the contravention continues.

(7) Nothing in this section shall apply to—

(a) a private company; or ' ]

(b) a company registered before the first day of April, 1914,
which has not issued a prospectus inviting the public to sub-
scribe for its shares. :

(8) The provisions of this section, in so far as they do not relate
to shares, shall also apply to a company limited by guarantee and -
not having a share capital. | U

Registers of members and debenture holders

149, Register of Members.—(1) Every company shall keep in
one or more books a register of its members, and enter therein the
following particulars:—

(a) the name and address, and the occupation, if any, of
each member;

(b) in the case of a company having a share capital, the
shares held by each member, distinguishing each share by its
number, * * and the amount paid or agreed to be considered
as paid on those shares;

(c) the date at which each person was entered in the
register-as a member; and .

(d) the date at which any person ceased to be a member:

Provided that where the company has converted any of its shares
into stock and given notice of the conversion to the Registrar, the
register shall show the amount of stock held by each of the members
concerned instead of the shares so converted which were previously
held by him. . . :

(2) If default is made in complying with sub-section (1), the
company, and every officer of the company who is in d~fault, shall
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be punishable with fine which may extend to fifty rupees for every-
day during which the default continues.

150. Index of members.—(1) Every company having more than

fifty y members shall, unless the register of members is in such a form

as in itself to const1tute an index, keep an index (which may be in
the form of a card index) of the names of the members of the company
and shall, within fourteen days after the date on which any altera-
tion is made in the register of members, make the necessary altera-
tion in the index.

(2) The index shall, in respect of each member, contain a suffi-
cient indication to enable the entries relating to that member in
the register to be readily found.

(3) The index shall, at all times, be kept at the same place as
the register of members.

(4) If default is made in complying w1th sub-section (1), * *
(2) or (3), the company, and every officer of the company who is
in default, shall be punishable with fine which may extend to fifty
rupees.

151. Register and index of debenture holders of comnany.—(l)

Every company shall keep in one or more books a register of the
holders of its debentures and enter therein the following particulars,
namely:—

(a) the name and address, and the occupation, if any, of
each debenture holder;

(b) the debentures held by each holder, dlstmgulshmg each
debenture by its number, * * and the amount paid or agneed
to be considered as paid on those debentures;

(c) the date at which each person was entered in the rcglster
as a debenture holder; and

(d) the date at whlch any person ceased to be a debenture
holder.

(2) (1) Every company havmg more than fifty debenture holders
shall, unless the register of debenture holders is in such a form as
in 1ts'elf to constitute an index, keep an index (which may be in
the form of a card index) of the names of the debenture holders of
the company and shall, within fourteen days after the date on which
any alteration is made in the register of debenture holders, make the
necessary alteration in the index.

(b) The index shall, in respect of each debenture holder, contain a
sufficient indication to enable the entries relating to that holder in
the register to be readily found.

(3) If default is made in complying with sub-sections (1) and (2),
the company, and every officer of the company who is in default,
shall be punishable with fine which may extend to fifty rupees.

(4) Sub-sections (1) to (3) shall not apply with respect to deben.
tures which, ex facie, are payable to the bearer thereof.

152. Trusts not to be entered on register.—No notice of any trust.

express, implied or constructive, shall be entered on the register of
members or of debenture holders, or be receivable by the Registrar.
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153. Power to close register of members or debenture holders.—

(1) A company may, after giving not less than seven days’ previous
notice by advertisement in some newspaper circulating in the district
in which the registered office of the company is situate, close the
register of members or the register of debenture holders for any
period or periods not exceeding in the whole forty-five days in each

year, but not exceeding thirty days at any one time.

(2) If the register of members or of debenture holders is closed
without giving the notice provided in sub-section (1), or after giving
shorter notice than that so provided, or for a continuous or an
aggregate period in excess of the limits specified in that sub-section,
the company, and every officer of the company who is in default,
shall be punishable with fine which may extend to five hundred
rupees for every day during which the register is so closed.

154. Power of Court to rectify register of niembers.—(l) If—

() * * * * * * % » & ¥ the name of any
person is, without sufficient cause, entered in or omitted from

the register of members of a company; or

(b) default is made, or unnecessary delay takes place, in
entering on the register the fact of any person having become, or
ceased to be, a member;

the person aggrieved, or any member of the company, or the com-
pany, may apply to the Court for rectification of the register.

(2) The Court may either reject the application or order rectifi-
cation of the register; and in the latter case, may direct * * the
company to pay the damages, if any, sustained by any party ag-
grieved. \

In either case, the Court in its discretion may make such order as
.*o costs as it thinks fit.

(3) On an application under this section, the Court—

(a) may decide any question relating to the title of any
person who is a party to the application to have his name ente_red
in or omitted from the register, whether the question arises
between members or alleged members. or between members or
alleged members on the one hand and the company on the other
hand; and ,

(b) generally, may decide any question which it is necessary
or expedient to decide in connection with the application for
rectification. .

(4) From any order passed by the Court on the application, or on
any issue raised therein and tried separately, an appeal shall lie on
the grounds mentioned in section 100 of the Code of Civil Procedure,

1908 (Act V of 1908)— o )
(a) if the order be passed by a District Court. tc the High

Court; .
(b) if the order be passed by a single Judge of a High Co_urt
consisting of three or more Judges, to a Bench of that High

Court.
155. Notice to Registrar of rectification of register—In the case of
a company required by this Act to file a list of its members with
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the Registrar, the Court, when making an order for rectification of
the register, shall, by its order, direct nolice of the rectification to
be filed with the Registrar within fourteen days from the date of
the making of the order. :

Foreign registers of members or debenture holders.

156. Power for company to keep branch register of members or
debenture holders outside India.—(1) A company which has a share
capital or which has issued debentures may, if so authorised by its
articles, keep in any State or country outside India a branch register
of members or debenture holders resident in that State or country
(in this Act called a “foreign register”). ‘

(2) The company shall, within one month from the date of the
opening of any foreign register, file with the Registrar notice of the
situation of the office where such register is kept; and in the event
of any change in the situation of such office or of its discontinuance,
shall, within one month from the date of such change or discontinu-

ance, as the case may be, file notice with the Registrar ot such change
or discontinuance.

(3) If default is made in complying with the requirements of
* sub-section (2), the company, and every officer of the company
who is in default, shall be punishable with fine which may extend’
to fifty rupees for every day during which the default continues.

157. Provisions as to foreign registers.—(1) A foreign register shall
be deemed to be part of the company’s register (in this section called

the “principal register”) of members or of debenture holders, as the
case may be. 0

(2) A foreign register shall be kept, shall be open to inspection
and may be closed, and extracts may be taken therefrom and copies
thereof may be required, in the same manner, mutatis mutandis, as
is applicable to the principal register under this Act, except that the
advertisement before closing the register shall be inserted in some

newspaper circulating in the district wherein the foreign register is
kept. : '

*

(3) (a) The Central Government may, by notification in the
Official Gazette, direct that the provisions of clause (b) shall apply,

or cease to apply, to foreign registers kept in any State or country
outside India.

(b) If a foreign register is kept by a company in any State
or country to which a direction under clause (a) applies for the
time being the decision of any competent Court in that State or
country * * * in regard to the rectification of the register shall
have the same force and effect as if it were the decision of a com-
petent Court in India.

(4) The company shall—

(o) transmit to its registered office in India a copy of every

entry in any foreign register as soon as may be after the entry -
is made; and
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(b) keep at such office a duplicate of every foreign register
duly entered up from time to time.

(5) Every such duplicate shall, for all the purposes of this Act,
be deemed to be part of the principal register.

(6) Subject to the provisions of this section with respect to dupli-
cate registers, the shares or debentures registered in any foreign
register shall be distinguished from the shares or debentures register-
ed in the principal register and in every other foreign register; and
no transaction with respect to any shares or debentures registered in
a foreign register shall, during the continuance of that registration,
be registered in any other register.

(7) The company may discontinue the keeping of any foreign
register; and thereupon all entries in that register shall be transferred
to some other foreign register kept by the company in the same
part of the world or to the principal register.

(8) Subject to the provisions of this Act, a company may, by its
articles, make such regulations as it thinks fit in regard to its foreign
raglstors :

(9) 1f default is made in complying with sub-section (4), the
company, and every officer of the company who is in default, shall be
punishable with fine which may extend to fifty rupees.

Annual Returns

'158. Annual return to be made by company having a share

capital—(1) Every company having a share capital shall, within
forty-two days from the day on which each of the annual general

meetings referred to in section 165 is held, prepare and file with the
Registrar a return containing the particulars specified in Part I of
-Schedule V, as they stood on that day, regarding—

(a) its registered office,

(b) the register of its members, ,

(c) the register of its debenture holders,

(d) its shares and debentures,

(e) its indebtedness,

(f) its members and debenture holders, past and present, and

(g) its directors, managing directors, managing agents,

secretaries and treasurers and managers, past and present.

(2) The said return shall be in the Form set out in Part II of
Schedule V or as near thereto as circumstances admit:

Provided that where the company has converted any of its shares
into stock and given notice of the conversion to the Registrar, the list
referred to in paragraph 5 of Part I of Schedule V shall state the
amount of stock held by each of the members concerned instead of
the shares so converted previously held by him.,

159. Annual return to be made by company not having a share
capital.—(1) Every company not having a share capital shall, within
forty-two days from the day on which each of the annual general
meetings referred to in section 165 is held, prepare and file with the
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Registrar a return stating the following particulars as they stood on
that day:—

(a) the address of the registered office of the company;

(b) all such particulars with respect to the persons who, at
the date of the return, were the directors of the company,
its managing agent, its secretaries and treasurers and its
manager as are set out in section 302.

(2) There shall be annexed to the return a statement containing
particulars of the total amount of the indebtedness of the company
as on the day aforesaid in respect of all charges which are or were
required to be registered with the Registrar under this Act or under
any previous companies law, or which would have been required to

be registered under this Act if they had been created after the
commencement of this Act.

160. Further provisions regarding annual return and certificate

to be annexed thereto.—(1) The copy of the annual return filed with
the Registrar under section 158 or 159 as the case may be, shall be

signed both by a director and by the managing agent, secretaries
and treasurers, manager or secretary of the company, or where there
is no managing agent, secretaries and treasurers, manager or sec-

retary, by two directors of the company, one of whom shall be the
managing director where there is one.

(2) There shall also be filed with the Registrar along with the

return a certificate signed by both the signatories of the return,
stating—

(a) that the return btfates the facts as they stood on the day

of the annual general meeting aforesaid, correctly and com-
pletely; and

(b) in the case of a private company also, (i) that the com-
pany has not, since the date of the annual general meeting with
reference to which the last return was submitted, or in the case
of a first return, since the date of the incorporation of the com-
pany, issued any invitation to the public to subscribe for any
shares or debentures of the company, and (ii) that, where the
annual return discloses the fact that the number of members
of the company exceeds fifty, the excess consists wholly of
persons who under sub-clause (b) of clause (iii) of sub-section

(1) of section 3 are not to be included in reckoning the number
of fifty.

161. Penalty and interpretation.—(1) If a company fails to comply
with_any of the provisions contained in sections 158, 159, or 160, the
company, and every officer of the company who is in default, shall
be punishable with fine which may extend to fifty rupees for every
day during which the default continues.

(2) For the purposes of this section and sections 158, 159, and
160, ‘the expressions “officer” and “director” shall include any per-
son in accordance with whose directions or instructions the Board of
directors of the company is accustomed to act.

328 LS.
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General provisions regarding registers and returns

162. Place of keeping, and inspection of, registers and returns.—

(I)The register of members commencing from the date of the regis-
tration of the company, the index of members, the register and in-
dex of debenture holders and copies of all annual returns prepared

under sections 158 and 159, together with the copies of certificates
and documents required to be annexed thereto under sections 159
and 160 shall be kept at the registered office of the company. ~

(2) The registers, indexes, returns, and copies of certificates and
other documents referred to in sub-section (I) shall, except when
the register of members or debenture holders is closed under the
provisions of this Act, be open during business hours (subject to
such reasonable restrictions, as the company * * * may impose, so
that not less than two hours in each day are allowed for inspection)
to the inspection of—

(a) any member or debenture holder without fee; and

(b) any other person on payment of a fee of one rupee, for
each inspection.

(3) Any such member, debenture holder or other person may—

(a) make extracts from any register, index, or copy * * *

referred to in sub-section (1) without fee or additional fee, as the
case may be; or

(b) require a copy of any such register, index or copy or’
of any part therecf, on payment of six annas for every one hun-
dred words or fractional part therecf required to be copied.

(4) The company shall cause any copy required by any person
under clause (b) of sub-section (3) to be sent to that person within
a period of ten days, exclusive of non-working days, commencing
on the day next after the day on which the requirement is received
by the company. . : '

(5) If any inspection, or the making of any extract required un-
der this section, is refused, or if any copy required under this sec-
tion is not sent within the period specified ir sub-section (4), the
company, and every officer of the company who is in default, shall
be punishable, in respect of each offence, with fine which may ex-
tend to fifty rupees for every day during which the refusal or de-
fault continues. '

(6) The Court may also, by order, compel an immediate inspec-
tion of the document, or direct that the extract required shall forth-
with be allowed to be taken by the person requiring it, or that the
copy required shall forthwith be sent to the person requiring it,
as the case may be.

163. Registers etc., to be evidence.—The register of members,
the register of debenture holders, and the annual returns, ‘certi-
ficates and statements referred to in sections 158, 159, and 160 shall
be prima facie evidence of any matters directed or authorised to be
inserted therein by this Act.




147

Meetings and Proceedings

164. Statutory meeting and statutory report of company.—(I)
Every company limited by shares, and every company limited by
guarantee and having a share capital, shall, within a period of not
less than one month nor more than six months from the date at
which the company is entitled to commence business, hold a general
meeting of the members of the company, which shall be called “the
statutory meeting”.

(2) The Board of directors shall, at least twenty-one days before
the day on which the meeting is held, forward a report (in this Act
referred to as “the statutory report”) to every member of the com-
pany:

Provided that if the statutory report is forwarded later than is
required above, it shall, notwithstanding that fact, be deemed to
have been duly forwarded if it is so agreed to by all the members
entitled ‘o0 attend and vote at the meeting.

(3) The statutory report shall set out—.

(a) the total number of shares allotted, distinguishing shares
allotted as fully or partly paid up otherwise than in cash, and
stating in the case of 'shares partly paid up, the extent to which
they are so paid up, and in either case the consideration for
‘which they have been allotted;

(b) the total amount of cash received by the company in
respect of all the shares allotted, distinguished as aforesaid;

(c) an abstract of the receipts of the company and of the
payments made thereout, up to a date within seven days of
the date of the report, exhibiting under distinctive headings
the receipts of the company from shares and debentures and
other sources, the payments made thereout, and particulars
concerning the balance remaining in hand, and an account or -
estimate of the preliminary expenses of the company, showing
separately any commission or discount paid or to be paid on' the
issue or sale of shares or debentures;

(d) the names, addresses and occupations of the directors
.of the company and of its auditors; and also, if there be any,
of its managing agent, secretaries and treasurers, manager, and
secretary: and the changes, if any, which have occurred in such
names, addresses and occupations since the date of the incorpora-
tion of the company;

(e) the particulars of any contract which, or the modifica-
tion or the proposed modification of which, is to be suomitiec.
to the meeting for its approval, together in the latter case with
the particulars of the modification or proposed modification;

(f) the extent, if any, to which each under-writing con-
tract, if any, has not been carried out, and the reasons therefor;

(g) the arrears, if any, due on calls from every director;
from the managing agent, every partner of the managing
agent, every firm in which the managing agent is a partner, and,
where the managing agent is a private company, every director
thereof; from the secretaries and treasurers, where they are a
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firm, from every partner therein, and where they are a private
company, from every director thereof; and from the manager;
and

(h) the particulars of any commission or brokerage paid or
to be paid in connection with the issue or sale of shares or
debentures to any director; to the managing agent, any partner
of the managing agent, any firm in whi¢h the managing agent
is a partner, and where the managing agent is a private com-
pany, to any director thereof; to the secretaries and treasurers,
where they are a firm, to any partner therein, and where they
are a private company, to any director thereof; or to the
manager.

(4) The statutory report shall be certified as correct by not less
than two directors of the company one of whom shall be a manag-
ing director, where there is one.

After the statutory report has been certified as aforesaid, the
auditors * * of the company shall, in so far as the report relates to-
the shares allotted by the company, the cash received in respect of
such shares and the receipts and payments of the company on capi-
tal account, certify it as correct.

(5) The Board shall cause a copy of the statutory report certified
as is required by this section to be delivered to the Registrar for
registration forthwith, after copies thereof have been sent to the
members of the company. ,

(6) The Board shall cause a list showing the names,
addresses and occupations of the members of the company, and the
number of shares held by them respectively, to be produced at the
commencement of the statutory meeting, and to remain open and
accessible to any member of the company during the continuance

- of the meeting.

(7) The members of the company present at the meeting shall
be at liberty to discuss any matter relating to the formation of the
companye+ or arising out of the statutory report, whether pre-
vious notice has been given or not, but no resolution may be passed
of which notice has not been given in accordance with the provisions
of this Act.

(8) The meeting may adjourn from time to time, and at any
adjourned meeting, any resolution of which notice has been given
in accordance with the provisions of this Act, whether before or
after the former meeting, may be passed; and the adjourned meeting
shall have the same powers as an original meeting.

(9) If default is made in complying with the provisions of this
section. every director or other officer of the company who is in
default shall be punishable with fine which may extend to five
hundred rupees. . »

(10) This section shall not apply to a private company.

165. Annual general meeting—(1) (a) Every company shall, in
addition to any other meetings, hold a general meeting which shall

* be styled its annual general meeting at the intervals, and in ac-
cordance with the provisions, specified below.
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(b) The first annual general meeting shall be held by a company
avithin eighteen months of its incorporation.

(¢) The next annual general meeting of the company shall be
held by it within nine months of the expiry of the financial year
in which the first annual general meeting was held; and thereafter
an annual general meeting shall be held by the company within
nine months of the expiry of each financial year:

Provided that the Registrar may, for any special reason, extend
the time within which any annual general meeting (not being the
first annual general meeting) shall be held, by a further period not
exceeding six months. ‘

(d) Except in the case referred to in the foregoing proviso, not
more than fifteen months shall elapse between the date of one annual
general meeting and that of the next. .

(2) Every annual general meeting shall be called for a time
during business hours, on a day that is not a public holiday, and
shall be held either at the registered office of the company or at
some other place within the town or village in which the registered

office of the company is situate; and the notices calling the meeting
shall specify it as the annual general meeting.

W o % K K-k ¥ %k ¥ k k % Xk %

166. Power of Central Government to call annual general meeting.
—() If default is made in holding an annual general meeting in ac-
cordance with section 165, the Central Government may, notwith-
standing anything in this A#t or in the articles of the company, on
the application of any member of the company, call, or direct the
calling of, a general meeting of the company and give such ancillary
or consequential directions as the Central Government thinks ex-

pedient * * * * * in relation to the calling, holding and con-
ducting of the meeting * * * * =* = ;

Explanation—The directions that may be given under this sub-
section may include a direction that one member of the company
present in person or by proxy shall be deemed to constitute a
meeting. !

(2) A general meeting held in pursuance of sub-section (1) shall,
subject to any directions of the Central Government, be deemed to
be an annual general meeting of the company.

167. Penalty for default in complying with section 165 or 166.—
If default is made in holding a meeting of the company in
accordance with section 165, or in complying with any directions ot

the Central Government under sub-section (I) of section 166, the

company, and every officer of the company who is in default, shall
be punishable with fine which may extend to five thousand rupees.

. 168. Calling of extraordinary general meeting on requisition.—
(1) The Board of directors of a company shall, on the requisition of

such number of members of the company as is specified in sub-section
(4), forthwith proceed duly to call an extraordinary general meeting
of the company. ‘
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(2) The requisition shall set out the matters for the considera-
tion of which the meeting is to be called, shall be signed by the
requisitionists, and shall be deposited at the registered office of the
company. . .

(3) The requisition may consist of several documents in like
form, each signed by one or more requisitionists.

(4) The number of members entitled to requisition a meeting
in regard to any matter shall be—

(a) in the case of a company having a share capital, such
number of them as hold at the date of the deposit of the re-
quisition, not less than one-tenth of such of the paid-up capital
of the company as at that date carries the right of voting in
regard to that matter;

(b) in the case of & company not having a share capital,
such number of them as have at the date of deposit of the re-
quisition not less than one-tenth of the total voting power of
all the members having at the said date a right to vote in regard
to that matter. .

(5) Where two or more distinct matters are specified in the
requisition, the provisions of sub-section (4) shall apply separately
in regard to each such matter; and the requisition shall accordingly
be valid only in respect of those matters in regard to which the
condition specified in that sub-sec¢tion is fulfilled.

(6) If the Board does not, within twenty-one days from the
date of the deposit of a valid requisition in regard to any matters,
proceed duly to call a meeting for the consideration of those matters
on a day not later than forty-five days from the date of the deposit
of the requisition, the meeting may be called—

(a) by the requisitionists themselves, * *

(b) in the case of a company having a share capital, by
such of the requisitionists as represent either a majority in
value of the paid-up share capital held by all of them or not
less than one-tenth of such of the paid-share capital of the
company as is referred to in clause (a) of sub-section (4),
whichever is less; or _

(c) in the case of a company not having a share capital, by
such of the requisitionists as represent not less than one-tenth
of the total voting power of all the members of the company
referred to in clause (b) of sub-section (4).
Explanation.—For the purposes of this sub-section, the directors

shall, in the case of a meeting at which a resolution is to be proposed
as a special resolution, be deemed not to have duly convened the
meeting if they do not give such notice thereof as is required by
sub-section (2) of section 188.

(7) A meeting called under sub-section (6) by the requisitionists
or any of them— '

(a) shall be called in the same manner, as nearly as possible,
as that in which meetings are to be called by the Board; but

(b) shall not be held after the expiration of three months’
#rom the date of the deposit of the requisition.
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Explanation.—Nothing in clause (b) shall be deemed to prevent
a meeting duly commenced before the expiry of the period of three
months aforesaid, from adjourning to some day after the expiry of
that period.

(8) Where two or more persons hold any shares or interest in a
company jointly, a requisition, or a notice calling a meeting, signed
by one or some only of them shall, for the purposes of this section,
have the same force and effect as if it had been signed by all of
them.

(9) Any reasonable expenses mcurred by the requisitionists by
reason of the failure of the Board duly {o call a meeting shall be
repaid to the requisitionists by the company; and any sum so repaid
shall be retained by the company out of any sums due or to become
due from the company by way of fees or other remuneration for
their services to such of the directors as were in default.

169 Sections 170 to 185 to apply to meetmgs * %% *x__(1) The pro-
visions of sections 170 to 185.

(i) shall, noththstandmg anything to the contrary in the

artlcles of the company, apply with respect to general meetings

* * of a public company, and of a

pnvate company which is a subsidiary of a public company; and
(ii) shall, unless otherwise specified therein or unless the

articles of the company otherw1se prov1de, apply with respect
to general meetings * of a private

company which is not a sub51d1ary of a public company.
(2) (a) Section 175, with* such adaptations and modifications, if
any, as may be prescribed, shall apply with respect to meetings of
any class of members, or of debenture holders or any class of deben-

ture holders, of a company, in like manner as it applies with respect
to general meetings of the company.

(b) Unless the articles of the company or a contract binding on
the persons concerned otherwise provide, sections 170 to 174 and
sections 176 to 185 with.such adaptations and modifications, if any

as may be prescribed, shall apply with respect to meetings of any
class of members, or of debenture holders or any class of deben-
ture holders, of a company, in like manner as they apply with respect

to general meetings of the company.

170 Length of notice for calling meeting.—(1) A general meet-
ing of the company may be called by glvmg not less than twenty-
one days’ notice in writing. *

(2) A general meeting may be called after giving shorter notice

than that specified in sub-section (I), if consent is accorded
thereto—

(i) in the case of an annual general meeting, by all the
members entitled to vote thereat; and

(i1) in the case of any other meeting, by members of the
company (a) holding, if the company has a share capital, not

less than 95 per cent. of such part of the pa1d-up share capital
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of the company as gives a right to vote at fhe meeting, or (b)
having, if the company has no share capital, not less than 95 per

cent. of the total voting power exercisable at that meeting:

Provided that where any members of a company are entitled to
vote only on some resolution or resolutions to be moved at a meet-
ing and not on the others, those members shall be taken into
account for the purposes of this sub-section in respect of the

former resolution or resolutions and not in respect of the latter.* * *
* ¥ ¥k ¥ ¥ %

171. Contents and manner of service of notice and persons on
whom it is to be served—(I) Every notice of a meeting of a
company shall specify the place and the day and hour of the meet-

ing, and shall contain a statement of the business to be transacted
thereat.

(2*)= Notife of every meeting of the company shall be given * *

(i) to every member of the company, in any manner autho-
rised by sub-sections (I) to (4) of section 52;

(ii) to the persons entitled to a share in consequence of the
death or insolvency of a member, by sending it through the post
in a prepaid letter addressed to them by name, or by the title
of representatives of the deceased, or assignees of the insolvent,
or by any like description, at the address, if any, in India
supplied for the purpose by the persons claiming to be so en-
titled, or until such an address has been so supplied, by giving
the notice in any manner in which it might have been given if
the death or insolvency had not occurred; and

(ii1) tc the auditor or auditors for the time being of the
company in any manner authorised by section 52 in the case of
any member or members of the company.

{3) The accidental omission to give notice to, or the non-receipt
of notice by, any member or other person to whom,it should be
given shall not invalidate the proceedings at the meeting.

1%72. Explanatory statement to be annexed fo notice.—(1) For
the purposes of this section—

(a) in the case of an annual general meeting, all business
to be transacted at the meeting shall be deemed special, with
the exception of business relating to (i) the consideration of the
accounts, balance sheet and the reports of the Board of directors
and auditors, (ii) the declaration of a dividend, (iii) the
appointment of directors in the place of those retiring, and
(iv) the appointment of, and the fixing of the remuneration of,
rhe auditors; and - ,

(b) in the case of any other meeting, all business shall be
deemed special.

(2) Where any items of business to be transacted at the meeting
are deemed to be special as aforesaid, there shall be annexed to the
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motice of the meeting a statement setting out all ;nateria} facts con-
.cerning each such item of business, including in particular the
:nature and extent of the interest, if any, therein, of every director,
the managing agent, if any, the secretaries and treasurers, if any,
and the manager, if any.

(3) Where any item of business consists of the according of ap-
proval to any document by the meeting, the time and place where

the document can be inspected shall be specified in the statement
.aforesaid.

173. Quorum for meeting.—Unless, the articles of the company
*+ %  provide for a larger number, five members personally

present in the case of a public company, and two members personally
present in the case of a private company, shall be the quorum for a
meeting of the company. .

174. Chairman of meeting.—(1) Unless the articles of the company

-otherwise provide, the members personally present at the meeting

shall elect one of themselves to be the chairman thereof on a show
of hands.

(2) If a poll is demanded on the election of the chairman, it shall
be taken forthwith in accordance with the provisions of this Act,

the chairman elected on a show of hands exercising all the powers
of the chairman under the said provisions.

(3) If some other person is elected chairman as a result of the
-poll, he shall be chairman for the rest of the meeting. -

175. Proxies—(1) Any member of a company entitled to attend
.and vote at a meeting of the company shall be entitled to appoint
.another person (whether a member or not) as his proxy to attend
“and vote instead of himself; and a proxy so appointed by a member

.of a private company shall also have the same right as the member
-'to speak at the meeting:

Provided that, unless the articles otherwise provide—

(a) this sub-section shall not apply in the case of a company
not having a share capital;

(b) a member of a private compdny shall not be entitled to
appoint more than one proxy to attend on the same occasion; and

(c) a proxy shall not be entitled to vote except on a poll.

(2) In every notice calling a meeting of a company which has a
: share capital, or the articles of which provide for voting by proxy at
- the meeting, there shall appear with reasonable prominence a state-
. ment that a member entitled to attend and vote is entitled to appoint
. a proxy, or, where that is allowed, one or more proxies, to attend
. and vote instead of himself, and that a proxy need not be a member.

If default is made in complying with this sub-section as respects
- any meeting, every officer of the company who is in default shall
be punishable with fine which may extend to five hundred rupees.

(3) Any provision contained in the articles of a public company

~or of a private company which is a subsidiary of a public company
shall be void, in so far as it would have the effect of requiring the
instrument appointing a proxy, or any other document necessary to

- show the validity of or otherwise relating to the appointment of a
proxy, to be received by the company or any other person more than
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forty-eight hours before the meeting in order that .
may be effective thereat. g at the appointment.

(4) If for the purpose of any meeting of a company, invitations.
to appoint as proxy a person or one of a number of persc’ms specified.
in the invitations are issued at the company’s expense t0 any mem-
ber entitled to have a notice of the meeting sent to him and to vote:
thereat by proxy, every officer of the company who knowingly
issues the invitations as aforesaid or wilfully authorises or permits.
their issue shall be punishable with fine which may extend to one

thousand rupees:

Provided that an officer shall not be punishable under this sub-
section by reason only of the issue to a member at his request in.
writing of a form of appointment naming the proxy or of a list of
persons willing to act as proxies, if the form or list is available on.
request in writing'to every member entitled to vote at the meeting
by proxy. . .

(5) The instrument appointing a proxy shall—

(a) be in writing; and
_ (b) be signed by the appointer or his attorney duly autho-
psed in writing or, if the appointer is a body corporate, be under
i)ts §€al or be signed by an officer or an attorney duly authorised.
~ by 1t

(6) An instrument appointing a proxy, if in any of the forms set
out in Schedule IX, shall not be questioned on the ground that it
fails to comply with any special requirements specified for such
instrument by the articles.

(7) Every member entitled to vote at a meeting of the company
or on any resolution to be moved thereat shall be entitled during the-
period beginning twenty-four hours before the time fixed for the
commencement of the meeting and ending with the conclusion of
the meeting, to inspect the proxies lodged, at any time during the-
business hours of the company, provided not less than three days’
notice in writing of the intention so to inspect is given to the com-

pany. .

176. Voting to be by show of hands in first instance.—At any
general meeting, a resolution put to the vote of the meeting shall,.
unless a poll is demanded under section 178, be decided on a show

of hands.

177. Chairman’s declaration of result of voting by show of hands.
to be conclusive.—A declaration by the chairman in pursuance of
section 176 that on a show of hands, a resolution has * * or has not
been carried, or has or has not been carried either unanimously or
by a particular majority, and an entry to that effect in the books
containing the minutes of the proceedings of the company, shall be
conclusive evidence of the fact, without proof of the number or
proportion of the votes cast in favour of or against such resclution.

178. Demand for poll—(1) Before or on the declaration of the

result of the voting on any resolution on a show of hands, a poll
may be ordered to be taken by the chairman of the meeting of his
own motion, and shall be ordered to be taken by him on a demand
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made in that behalf by the persons or person specified below, that:
is to say,—

(a) in the case of a public company, by at least five members-
having the right to vote on the resolution and present in person:
or by proxy, * *

(b) in the case of a private company, by one member haviﬁg‘.
the right to vote on the resolution and present in person or by
proxy if not more than seven such members are personally-
present, and by two such members present in person or by proxy-
if more than seven such members are personally present, * *

(¢) by any member or members present in person or by-
proxy and having not less than one-tenth of the total voting:
power in respect of the resolution, or

(d) by any member or members present in person or by
proxy and holding shares in the company conferring a right to-
vote on the resolution, being shares on which an aggregate sum.
has been paid up which is not less than one-tenth of the total
sum paid up on all the shares conferring that right.

(2) The demand for a poll may be withdrawn at any time by the-
person or persons who made the demand.

179. Time of taking poll—(I) A poll demanded on a question of’
adjournment shall be taken forthwith.

(2) A poll demanded on any other question (not being a question-

relating to the election of a chairman which is provided for in.
section 174) shall be taken at such time not being later than forty-

eight hours from the time when the demand was made, as the-
chairman may direct. ¢
* * * * * * * *

180. Restriction on exercise of voting right of members who have-
not paid calls etc.—Notwithstanding anything contained in this Aect,
the articles of a company may provide that- no member shall exer--
cise any voting right in respect of any shares registered in his name-
on which any calls or other sums presently payable by him have:
not been paid or in regard to which the company has, and has exer-
cised, any right of lien. .

181, * * Restrictions on exercise of voting right in other cases.-
to be void.—A public company, or a private company which
is a subsidiary of a public company, shall not prohibit any member-
from exercising his voting on the ground that he has not held his-
share or other interest in the company for any specified perioa.
preceding the date on which the vote is taken or on any other
ground not being a ground set out in section 180.

182. Right of member to use his votes differently.—On a poll
taken at a meeting of a company, a member entitled to more than
one vote, or his proxy or other person entitled to vote for him, as-
the case may be, need not, if he votes, use all his votes or cast in«
the same way all the votes he uses.

183. Scrutineers at poll—(1) Where a poll is to be taken, the-

chairman of the meeting shall appoint two scrutineers to s~itinise-
tha votes given on the poll and to report thereon to hirs
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(2) The chairman shall have power, at any time before the result
«of the poll is declared, to remove a scrutineer from office and to fill
‘vacancies in the office of scrutineer arising from such removal or
from any other cause. :

- (3) Of the two scrutineers appointed under this section, one shall
-always be a member (not being an officer or employee of the com-
‘pany) present at the meeting, provided such a member is availzble

and willing to be appointed.

184. Manner of taking poll and result thereof.—(1) Subject to
‘the provisions of this Act, the chairman of the meeting shall have
‘power to regulate the manner in which a poll shall be taken.

(2) The result of the poll shall be deemed to be the decision of the
meeting on the resolution * * * * * * on which the poll was taken.

185. Power of Court to order meeting to be called.—(1) If for any
reason it is impracticable to call a meeting of .a company other than
.an annual general meeting in any manner in which meetings of the
company may be called, or to hold or conduct the meeting of the
company in the manner prescribed by this Act or the articles, the
‘Court may, either of its own motion or on the application of any
director of the company or of any member of the company who would
‘be entitled to vote at the meeting,—

(a) order a meeting of the company to be called, held and
«conducted in such manner as the Court thinks fit; and

{b) give such ancillary or consequential directions as the
Court thinks expedient, including directions modifying or supple-
menting in relation to the calling, holding and conducting of the
meeting, the operation of the provisions of this Act and of the

company’s articles.

Explanation.—The directions that may be given under this sub-
section may include a direction that one member of the company
present in person or by proxy shall be deemed to constitute a meet-
mng.

(2) Any meeting called, held and conducted in accordance with
any such order shall, for all purposes, be deemed to be a meeting of
the company duly called, held and conducted.

186. Representation of corporations at meetings of companies and
of creditors.—(I) A body corporate (whether a company within the
meaning of this Act or not) may—

(o) if it is a member of a company within the’ meaning of
this Act, by resolution of its Board of directors or other governing
body, authorise such person as it thinks fit to act as its representa-
tive at any meeting of the company, or at any meeting of any
-class of members of the company;

(b) if it is a creditor (including a holder of debentures) of
a company within the meaning of this Act, by resolution of its
directors or other governing body, authorise such person as it
thinks fit to act as its representative at any meeting of any
creditors of the company held in pursuance of this Act or of any
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rules made thereunder, or in pursuance of the provisions: con=-
tained in any debenture or trust deed, as the case may be.

(2) A person authorised by resolution as aforesaid shall be-
entitled * * * * * * * * * * & * * x {5 exercise the same rights and:
powers (including the right to vote by proxy) on behalf of the body-
corporate which he represents as that body could exercise if it were-
a member, creditor or holder of debentures of the company.

18%. Circulation of members’ resolutions.—(1) Subject to the pro--
visions of this section, a company shall, on the requisition in writing:
of such number of members as is hereinafter specified and (unless-
the company otherwise resolves) at the expense of the requisi-

tionists,—

(a) give to members of the company entitled to receive-
notice of the next annual general meeting, notice of any resolu--
tion which may properly be moved and is intended to be moved
at that meeting; C :

(b) circulate to members entitled to have notice of any-
general meeting sent to them, any statement of not more than.
one thousand words with respect to the matter referred to in.
any proposed resolution or the business to be dealt with at that.
meeting.

(2)' The number of members necessary for a‘ requisition under-
sub-section (1) shall be—

(a) such number of members as represent not less than one-
‘twentieth of the total voting power of all the members having:
at the date of the requisition a right to vote on the resolution.
or business to which the requisition relates; or

(b) not less than one hundred members having the right:
aforesaid and holding shares in the company on which there has-
been paid up an aggregate sum of not less than one lakh of”
rupees in all.

(3) Notice of any such resolution shall be given, and any such.
statement shall be circulated, to members of the company entitled:
to have notice of the meeting sent to them, by serving a copy of the-
resolution or statement on each member in any manner permitted
for service of notice of the meeting; and notice of any such resolution-
shall be given to any other member of the company by giving notice-
of the general effect of the resolution in any manner permitted for-
giving him notice of meetings of the company:

Provided that the copy shall be served, or notice of the effect of
the resolution shall be given, as the case may be, in the same manner-
and, so far as practicable, at the same time as notice of the meeting;
and, where it is not practicable for it to be served or given at that:
time, it shall be served or given as soon as practicable thereafter.



158

(4) A company shall not be bound under this section to give notice
«of any resolution or to circulate any statement unless—

(a) a copy of the requisition signed by the requisitionists
(or two or more copies which between them contain the signa-
tures of all the requisitionists) is deposited at the registered office
of the company—

(i) in the case of a requisition requiring notice of a reso-
lution, not less than six weeks before the meeting;

(ii) in the case of any other requisition, not less than
two weeks before the meeting; and '

(b) there is deposited or tendered with the requisition a
sum reasonably sufficient to meet the company’s expenses in .
giving effect thereto:

Provided that if, after a copy of a requisition requiring notice of
:a resolution has been deposited at the registered office of the com-
1pany, an annual general meeting is called for a date six weeks or less
.after the copy has been deposited, the copy, although not deposited
~within the time required by this sub-section, shall be deemed to have
‘been properly deposited for the purposes thereof.

(5) The company shall also not be bound under this section to
scirculate any statement if, on the application either of the company
-or of any other person who claims to be aggrieved, the Court is
-satisfied that the rights conferred by this section are being abused
to secure needless publicity for defamatory matter; and the Court
‘may order the company’s costs on an application under this section
"to be paid in whole or in part by the requisitionists, notwithstanding
‘that they are not parties to the application.

(6) Notwithstanding anything in the éompany’s articles, the busi-
ness which may be dealt with at an annual general meeting shall
include any resolution of which notice is given in accordance with
this section, and for the purposes of this sub-section, notice shall be
deemed to have been so given, notwithstanding the accidental omis-
sion, in giving it, of one or more members.

(7) If default is made in complying with the provisions of this
section, every officer of the company who is in default, shall be punish-
able with fine which may extend to five thousand rupees.

188. Ordinary and special resolutions.—(1) A resolution shall be
an ordinary resolution when at a general meeting of which the notice
required under this Act has been duly given, the votes cast (whether
on a show of hands, or on a poll, as the case may be,) in favour of
the resolution (including the casting vote, if any, of the chairman)
by members who, being entitled so to do, vote in person, or where
proxies are allowed, by proxy, exceed the votes, if any, cast against
*the resolution by members so entitled and voting.

(2) A resolution shall be a special resolution when—

(a) the intention to propose the resolution as a special reso-
lution has been duly specified in the notice calling the general
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'‘meeting or other intimation given to the members of the resolu-
tion;

(b) the notice required under this Act has been duly given
.of the general meeting; and

(c) the votes cast in favour of the resolution (whether on
.a show of hands, or on a poll, as the case may be,) by members

-who, being entitled so to do, vote in person, or where proxies
-are allowed, by proxy, are not less than three times the number
.of the votes, if any, cast against the resolution by members so
entitled and voting.

* L ] L ] L ] * * * * * * * * * L]

189. Resolutions requiring special notice.—(1) Where, by any pro-
-vision contained in this Act or in the articles, special notice is requir-
ed of any resolution, notice of the intention to move the resolution
shall be given to the company not less than'twenty-eight days before
the meeting at which it is fo be moved, exclusive of the day on which
‘the notice is served or deemed to be served and the day of the meet-
‘ing.

(2) The company shall give its members notice of any such reso-
Tution at the same time and in the same manner as it gives notice of
‘the meeting, .or if that is not practicable, shall give them notice
‘thereof, either by advertisement in a newspaper having an appro-
priate circulation or in any other mode allowed by the articles, not
‘less than twenty-one days before the meeting.

(3) If, after notice of the intention to move such a resolution has
‘been given to the company, a meeting is called for a date twenty-
-eight days or less after the nofice has been given, then, notwithstand-
ing anything contained in sub-sections (I) and (2), the notice, though

not given within the time required by this section, shall be deemed
to have been properly given for the purposes thereof.

190. Resolutions passed at adjourned meetings.—Where a resolu-
tlon is passed at an adjourned meeting of—
(a) a company;
(b) the holders of any class of shares in a company; or
(c) the Board of directors of a company;
the resolution shall, for all purposes, be treated as having been pass-

d on the date on which it was in fact passed, and shall not be
-deemed to have been passed on any earlier date.

191. Registration and copies of certain resolutions and agree-

ments.—(1) A copy of every resolution or agreement to which this
‘section applies shall, within fifteen days after the passing or making
‘thereof, be printed or typewritten and duly certified under the signa-
ture of an officer of the company and filed with the Registrar who
-shall record the same.

(2) Where articles have been registered, a copy of every such
resolution or agreement for the time being in force shall be embodi-
ed in or annexed to every copy of the articles issued after the passing -
©f the resolution or the making of the agreement.
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(3) Where articles have not been registered, a printed copy of
-every such resolution or agreement shall be forwarded to any mem-
ber at his request, on payment of one rupee.

(4) This section shall apply to—
(a) special resolutions;

(b) resolutions which have been agreed to by all the mem-
bers of a company, but which, if not so agreed to, would not
have been effective for their purpose unless they had been passed .

as special resolutions;

(c) any resolution of the Board of directors of a company-
or agreement executed by a company, relating to the appoint--
ment, re-appointment or renewal of the appointment, or variation-
of the terms of appointment, of a managing director;

(d) any agreement relating to the appointment, re-appoint--
ment or renewal of the appointment of a managing agent or-
secretaries and treasurers for a company, or varying ihe terms.
of any such agreement, executed by the company;

(e) resolutions or agreements which have been agreed to-
by all the members of any class of shareholders but which, if not
so agreed to, would not have been effective for their purpose-
unless they had been passed by some particular majority or other~
wise in some particular manner, and all resolutions or agree-
ments which effectively bind all the members of any class of
shareholders though not agreed to by all those members;

(f) resolutions requiring a company to be wound up volun--
tarily passed in pursuance of sub-section (I) of section 482.

(5) If default is made in complying with sub-section (1), the-
company, and every officer of the company who is in default, shall
be punishable with fine which may extend to twenty rupees for
every day during which the default continues. ‘ :

(6) If default is made in complying with sub-section (2) or (3),.
the company, and every officer of the company who is in default,.
shall be punishable with fine which may extend to ten rupees for-
each copy in respect of which default is made.

(7) For the purposes of sub-sections (5) and (6), the liquidator of’
a company shall be deemed to be an officer of the company.

192. Minutes of proceedings of general meetings and of meetings
of Board of directors, etc.—(1) Every company shall cause minutes:
of all proceedings of general meetings, and of all proceedings at
meetings of its Board of directors or of committees of the Board, to-
be entered in books kept for that purpose.

(2) The minutes of each meeting shall contain a fair and correct.
summary of the proceedings thereat * * * * * * ® » ® * * % ¥ %,

(3) All appointments of officers made at any of the meetings
aforesaid shall be included in the minutes of the meeting.
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(4) In the case of a meeting of the Board of directors or of a
«commitiee of the Board, the minutes shall also contain—

(a) the names of the directors present at the meeting, and.

(b) in the case of each resolution passed at the meeting,
the names of the directors, if any, dissenting from, or not con-
curring in, the resolution.

(5) Nothing contained in sub-sections (I) to (4) shall be deemed
to require the inclusion in any such minutes of any matter which,
rin the opinion of the chairman of the meeting—

(a) is, or could reasonably be regarded as, defamatory of
any person; * *

(b) is irrelevant or immaterial to the proceedings, or
(c) is detrimental to the interests of the company.

Explanation.—The chairman shall exercise an absolute discretion -
in regard to the inclusion or non-inclusion of any matter in the
mninutes on the grounds specified in this sub-section * *,

(6) If default is made in complying with the foregoing provi-
-sions of this section in respect of any meeting, the company, an
.every officer of the company who is in default, shall be punishable
‘with fine which may extend to fifty rupees.

193. Minutes to be evidence of proceedings.—Any such minute,
if purporting to be signed by the chairman of the meeting at which

‘the proceedings took place or by the chairman of the next succeed-
ing meeting, shall be evidence of the proceedings.

194. Presumptions to be drawn where minutes duly drawn and

signed.—Where minutes of the proceedmgs of any general meeting
.of the company or of any meeting of its Board of directors or of
a committee of the Board have been made and signed in accordance
‘with the provisions of sections 192 and 193, then, until the contrary
is proved, the meeting shall be deemed to have been duly called and
held, and all proceedings thereat to have duly taken place, and in

partlcular all appointments of directors or liquidators made at the
meeting shall be deemed to be valid.

195. Inspection of minute books of general meetings.—(I1) The

books containing the minutes of the proceedings of any general
?l%?’ﬁtln}% ﬁf a company held on or after the 15th day of January,
shall—

(a) be kept at the registered office of the company, and

(b) be open, during business hours, to the inspection of
any member without charge, subject to such reasonable restric-
tions as the company may, by its articles or in general meeting
impose, so however that not less than two hours in each day are
allowed for inspection.

(2) Any member shall be entitled to be furnished, within seven
days after he has made a request in that behalf to the company, with
a copy of any minutes referred to in sub-section (I), on payment
of six annas for every one hundred words or fractional part thereof
required to be copied.

328 LS.
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(3) If any inspection required under sub-section (1) is refused,
or if any copy required under sub-section (2) is not furnished within
the time specified therein, the company, and every officer of the
company who is in default, shall be punishable with fine which may
extend to five hundred rupees in respect of each offence.

(4) In the case of any such refusal or default, the Court may,
by order, compel an immediate inspection of the minute books or-
direct that the copy required shall forthwith be sent to the person
requiring it.

196. Publication of reports of proceedings of general meetings.—

(1) No document purporting to be a report of the proceedings of
any general meeting of a company shall be circulated or advertised
at the expense of the company, unless it includes the matters requir-
ed by section 192 to be contained in the minutes of the proceedings
of such meeting. ' '

(2) If any report is circulated or advertised in contravention of
sub-section (1), the company, and every officer of the company who
is in default, shall be punishable, in respect of each offence, with
fine which may extend to five hundred rupees.

Managerial Remuneration, etc.

197. Overall maximum managerial remuneration and minimum
managerial remuneration in the absence or inadequacy of profits.—
(1) Save as otherwise expressly provided in this Act, in the case of a
public company or a private company which is a subsidiary of a
public company, the total remuneration payable by the company fo
its directors, its managing agent or secretaries and treasurers, if any,.
and its manager, if any, shall not exceed eleven per cent. of the net
profits of the company, computed in the manner laid down in sections
348, 349 and 350, except that the remuneration of the directors shall
not be deducted from the gross profits.

(2) The percentage aforesaid shall be exclusive of any fees pay--
able to directors for meetings of the Board attended by them.

(8) Nothing contained in sub-sections (I) and (2) shall be
deemed—

(a) to prohibit the payment of a monthly remuneration to
directors in accordance with the provisions of section
308 or to a manager in accordance with the provisions.
of section 387; or

(b) to affect the operation of sections 351, 352, 353, 354, 3586,
357, 358, 359 or 360.

(4) Notwithstanding anything contained in sub-sections (1) to (3),.
if in any financial year, a company has no profits or its profits are
inadequate, the company may pay to any director or directors in-
cluding managing or whole-time directors, if any, its managing

agent or secretaries and treasurers, if any, and its manager, if any,
or if there are two or more of them holding office in the company,
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to all of them together, by way of minimum remuneration, such
sum not exceeding fifty thousand rupees per annum as it considers
reasonable.

} 198. Calculation of commission etc., in certain cases.—(1) Where

any commission or other remuneration payable to any officer or
employee of a company (not being a director, the managing agent,
secretaries and treasurers or a manager) is fixed at a percentage of,
or is otherwise based on, the net profits of the company, such profits
shall be calculated in the manner set out in sections 348, 349 and
350.

(2) Any provision in force at the commencement of this Act
f * for the payment of any commission or other remuneration
In any manner based on the net profits of a company, shall continue
to be in force for a period of two years from such commencement;
and thereafter shall become subject to the provisions of sub-section

(1).

199. Prohibition of tax-free payments.—(I) No company shall
pay to any officer or employee thereof, whether in his capacity as
such or otherwise, remuneration free of any tax, or otherwise calcu-
lated by reference to, or varying with, any tax payable by him, or
the rate or standard rate of any such tax, or the amount thereof.

Explanation.—In this sub-section, the expression “tax” comprises
any kind of income-tax including super-tax. )

(2) Where by virtue of any provision in force immediately before
the commencement of this Act, whether contained in the company’s
articles or in any.contract made with the company or in any resolu-
tion passed by the company in general meeting or by the company’s
Board of directors, any officer or employee of the company holding
any office at the commencement of this Act is entitled to remune-
ration in any of the modes prohibited by sub-section (1), such provi-
sion shall have effect during the residue of the term for which he
is entitled to hold such office at such commencement, as if it pro-
vided instead for the payment of a gross sum subject to the tax
in question, which, after deducting such tax, would yield the net
sum actually specified in such provision..

(3) This section shall not apply to any remuneration—
(a) which fell due before the commencement of this Act, or

(b) which may fall due after the commencement of this
Act, in respect of any period before such commencement.

200. Avoidance of provisions relieving liability of officers and
auditors of company.—(1) Save as provided in this section, any pro-
vision, whether contained in the articles of a company or in an
agreement with a company or in any other instrument, for exempt-
ing any officer of the company or any person employed by the
company as auditor from, or indemnifying him against, any liability
which, by virtue of any rule of law, would otherwise attach to him
in respect of any negligence, default, misfeasance, breach of duty
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or breach of trust of which he may be guilty in relation to the
company, shall be void:

Provided that a company may, in pursuance of any such provi-
sion as aforesaid, indemnify any such officer or auditor against any
liability incurred by - him in defending any proceedings, whether
civil or criminal, in which judgment is given in his favour or in
which he is acquitted or discharged or in connection with any appli-
cation under section 627 in which relief is granted to him by the
Court.

(2) Nothing contained in * * * the proviso to sub-section (1)
shall apply to the constituted attorney of the managing agent of a
company, unless such attorney is, or is deemed to be, an officer of the
company.

Prevention of management by undesirable persons.

201. Undischarged insolvent not to discharge functions of

.director, etc. * * *_(1) If any person, being an undischarged
insolvent, * * * * * * *_

(a) discharges any of the functions of a director, or acts as
or discharges any of the functions of the managing agent,
secretaries and treasurers, or manager, of any company, or

(b) directly or indirectly takes part or is concerned in the
promotion, formation or management of any company,

he shall be punishable with imprisonment for a term which may
extend to two years, or with fine which may extend to five
thousand rupees, or with both.

* * * * * * C x »

(2). In this section, “company” includes—
(a) an unregistered company; and

(b) a body corporate incorporated outside India, which
has an established place of business within India.

202. Power to restrain fraudulent persons from managing
companies.— (1) Where— )
(a) a person is convicted of any offence in connection with
the promotion, formation or management of a company; or

(b) in the course of winding up a company it appears that
a person—

(i) has been guilty of any offence for which he is
punishable (whether he has been convicted or not) under
section 539, or

(ii) has otherwise been guilty, while an officer of the
company, of any fraud or misfeasance in relation to the
company or of any breach of his dyty to the company;
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the Court may make an order that that person shall not, without
the leave of the Court, be a director of, or in any way, whether
directly or indirectly, be concerned or take part in the promotion,
formation or management of, a company, for such period not
exceeding five years as may be specified in the order.

(2) In sub-section (1), the expression “the Court”,—

(a) in relation to the making of an order against any
person by virtue of clause (a) thereof, includes the Court by
which he is convicted, as well as any Court having jurisdiction
to wind up the company, as respects which the offence was
committed; and '

(b) in relation to the granting of leave, means any Court
having jurisdiction to wind up the company as respects which
leave is sought. '

(3) A person intending to apply for the making of an order
under this section by the Court having jurisdiction to wind up a
company shall give not less than ten days’ notice of his intention
to the person against whom the order is sought, and at the hearing
of the application, the last-mentioned person may appear and
himself give evidence or call witnesses.

(4) An application for the making of an order.under this section
by the Court having jurisdiction to wind up a company may be made
by the Official Liquidator, or by the liquidator of the company, or
by any persen who is or has been a member or creditor of the
company. - '

(5) On the hearing of any application for an order under this
section by the Official Liquidator or the liquidator, or of any
application for leave under this section by a person against whom
an order has been made on the application of the Official Liquidator
or liquidator, the Official Liquidator or liquidator shall appear and
call the attention of the Court to any matters which seem to him
to be relevant, and may himself give evidence or call witnesses.

(6) An order may be made by virtue of sub-clause (ii) of clause
(b) of sub-section (1), notwithstanding that the person concerned
may be-criminally liable in respect of the matters on the ground
of which the order is to be made, and for the purposes of the said
sub-clause (ii), the expression “officer” shall include any person in
accordance with whose directions or instructions the directors of
the company have been accustomed to act.

(7) If any person acts in contravention of an order made under.
this section, he shall, in respect of each offence, be punishable with
imprisonment for a term which may extend to two years, or with
fine ‘which may extend to five thousand rupees, or with both.

(8) The provisions of this section shall be in addition to, and

‘without prejudice to the operation of, any other provision contained
in this Act.
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Restriction on appointment of firms and bodies corporate to offices

203. Restriction on appointment of firm or body corporate to
office or place of profit under a company.—(1) Save as provided in
sub-section (2), no company shall, after the commencement of this
Act, appoint or employ any firm or body corporate to or in any
office or place of profit under the company, other than the office
of managing agent or secretaries and treasurers, for a term exceed-
ing five years at a time.

(2) Sub-section €1) shall not apply to the appointment or em-
ployment of a firm or body corporate as a technician or a consultant,

unless the firm or body corporate is already—

(i) the managing agent or secretaries and treasurers of the
company; * *’

(it) where the managing agent or secretaries and treasurers
are a firm, a partner in the firm; * *

(iii) where the  managing agent or secretaries and
treasurers are a private company, a director or member of such
company; or )

(iv) where the managing agent or secretaries and treasurers
are a body corporate other than a private company, a director
of such body corporate.

(3) Any firm or body corporate holding at the commencement
of this Act any office or place of profit under the company shall,
unless * * its term of office expires earlier, be deemed to have

vacated-its office immediately on the expiry of five years from the
commencement of this Act.

(4) Nothing contained in sub-section (1) shall be deemed to
prohibit the re-appointment, re-employment, or the extension of the
term of office, of any firm or body corporate by further periods

not exceeding five years on each occasion:

Provided that any such re-appointment, re-employment or exten-
sion shall be sanctioned only in the last two years of an existing
term. )

(5) The expression “office or place of profit” shall have the same
meaning in this section as it has in section 313.

(6) This section shall not apply to a private company, unless it is
a subsidiary of a public company. . .
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Dividends and manner and time of payment thereof

204. Dividend to be paid only out of profits—No dividend shall,
‘be declared or paid * * * * * * * except out of the profits of the com-
pany or out of moneys provided by the Central or a State Govern-
ment for the payment of the dividend in pursuance of a guarantee
.given by such Government.

Explanation—Nothing in this section shall be deemed to affect
in any manner the operation of section 207.

205. Dividend not to be paid except to registered - shareholders
«or to their order or to their bankers.—(1) No dividend shall be paid
by a company in respect of any share therein, except—

(a) to the registered holder of such share or to his order
.or to his bankers; or :

(b) in case a share warrant has been issued in respect of
‘the share in pursuance of section 113, to the bearer of such
warrant or to his bankers.

(2) Nothing contained in sub-section (I) shall be deemed to
xequire the bankers of a registered shareholder to make a separate

application to the company for the payment of the dividend.

206. Penalty for failure to distribute dividends within three

‘months.—Where a dividend has been declared by a company, but
it has not been paid, or the warrant in respect thereof has not been

posted, within three months from the date of the declaration, to any
shareholder entitled to the payment of the dividend, every director
of the company, its managing agent or secretaries and treasurers,
and where the managing agent is a firm or body corporate, every
partner in the firm and every director of the body corporate and
where the secretaries and treasurers are a firm, every partner in the
firm and where they are a body corporate, every director thereof, shall,
if he is knowingly a party to the default, be punishable with simple
imprisonment for a term which may extend to seven days and shall
-also be liable to fine:

_ Provided that no offence shall be deemed to have been committed
Wlthilll the meaning of the foregoing provision in the following csses,
namely: — _

(a) where the dividend could not be paid by reason of the
operation of any law;
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(b) where a shareholder has given directions to the com-
pany regarding the payment of the dividend and those directions:
cannot be complied with;

: (c) where there is a dispute rega'rding the right to receive
any dividend;

(d) where the dividend has been lawfully adjusted by the
company against any sum due to it from the shareholder; or

(e) where, for any other reason, the failure to pay the divi-
dend or to post the warrant within the period aforesaid was not
due to any default on the part of the company.

Payments of interest out of capital

207. Power of company to pay interest out of capital in certain

cases.—(1) Where any shares in a company are issued for the pur-
pose of raising money to defray the expenses of the construction of
any work or building, or the provision of any plant, which cannot be-
‘made profitable for a lengthy period, the company may—

(a) pay interest on so much of that share capital as is for-
the time being paid up, for the period and subject to the condi-
tions and restrictions mentioned in sub-sections (2) to (7); and:

(b) chargé the sum so paid by way of interest, to capital.
as part of the cost of construction of the work or building, or
the provision of the plant. | .

(2) No such payment shall be made unless it is authorised by the-
articles or by a special resolution.

(3) No such payment, whether authorised by the articles or by
special resolution, shall be made without the previous sanction of’
the Central Government.

The grant of such sanction shall be conclusive evidence, for the
purposes of this section, that the shares of the company, in respect
of which such sanction is given, have been issued for a purpose:
specified in this section.

(4) Before sanctioning any such payment, the Central Govern-
ment may, at the expense of the company, appoint a person to in-
quire into, and report to the Central Government on, the circums-
tances of the case; and may, before making the appointment, re-
quire the company to give security for the payment of the costs of
the inquiry. '

(5) The payment of interest shall be made only for such period:
as may be determined by the Central Government; and that period
shall in no case extend beyond the close of the half-year next after
the half-year during which the work or building has been actually-
comboleted or the plant provided.

(63 The rate of interest shall in no case exceed four per cent. per
annum or such other rate as the Central Government may, by notifi--
cation In the Official Gazette, direct.
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(7) The payment of the interest shall not operate as a reduction:
ef the amount paid up on the shares in respect of which it is paid.

(8) Nothing in this section shall affect any company to which the
Indian Railway Ccmpanies Act, 1895 (X of 1895), or the Indian
Tramways Act, 1902 (IV of 1902), applies.

Accounts

208. Books to be kept by company and penalty for not keeping
proper books.—(1) Every company shall keep at its registered
office or at such other place in India as the Board of directors thinks
fit, proper books of account with respect to—

(a) all sums of money received and expended by the com-

- pany and the matters in respect of which the receipt and expendi-
ture take place;

(b) all sales and purchases of goods by the company;
(c) the assets and liabilities of the company.

(2) Where a company has a branch office, whether in or outside
India, the company shall be deemed to have complied with the pro-
visions of sub-section (1), if proper books of account relating to the
transactions effected at the branch office are kept at that office and
proper summarised returns, made up to dates at intervals of not
more-than three months, are sent by the branch office to the com-

pany at its registered office or the other place referred to in sub-
section (I).

(3) For the purposes of sub-sections (1) and (2), proper books of
account shall not be deemed to be kept with respect to the matters
specified therein, if there are not kept such books as are necessary to
give a true and fair view of the state of the affairs of the company or
branch office, as the case may be, and to explain its transactions.

(4) The books of account shall be open to inspection by any
director during business hours.

(5) If any of the persons referred to in sub-section (6) fails te
take all reasonable steps to secure compliance by the company with
the requirements of this section, or has by his own wilful act been
the cause of any default by the company thereunder, he shall, in res-
pect of each offence, be punishable with fine which may extend to
one thousand rupees: :

Provided that in any proceedings against a person in respect of an
offence under this section consisting of a failure to take reasonable
steps to secure compliance by the company with the requirements of
this section, it shall be a defence to prove that he had reasonable
ground to believe, and did believe, that a competent and reliable per-
son was charged with the duty of seeing that those requirements
were complied with and was ina position to discharge that duty.

(6) The persons referred to in sub-section (5) are the following,
namely:— :

(a) where the company has a managing agent or secretaries
and treasurers, such managing agent or secretaries and
treasurers;
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(b) where such' managing agent or secretaries and
treasurers are a firm, every partner in the firm;

(c) where such managing agent or secretaries and
treasurers are a body corporate, every director of such body
corporate; and -

(d) where the company has neither a managing agent nor
_secretaries and treasurers, every director of the company.

209. Annual accounts and balance sheet.—(1) At every annual
igeneral meeting of a company held in pursuance of section 165, the
_LBoard of directors of the company shall lay before the company—

(a) a balance sheet as at the end of the period specified in
sub-section (3); and :
(b) a profit and loss account for that period.
(2) In the case of a company not carrying on business for profit,
:an income and expenditure account shall be laid before the company
at its annual general meeting instead of a profit and loss account,
and all references to * * “profit and loss account”, “profit” and
“loss” in this section and elsewhere in this Act, shall be construed,
in relation to such a company, as references respectively to the “in-
come and expenditure account,” “the excess of income over expen-
diture,” and “the excess of expenditure over income”.

(3) The profit and loss account shall relate—

(a) in the case of the first annual general meeting - of the
.company, to the period beginning with the incorporation
.of the company and ending with a day which shall not precede
the day of the meeting by more than nine months; and

(b) in the case of any subsequent annual general meeting
of the company, to the period beginning with the day im-
mediately after the period for which the account was last sub-
mitted and ending with a day which shall not precede the day
of the meeting by more than nine months, or in cases where an
extension of time has been granted for holding the meeting
under the proviso to section 165 (1) (c), by more than nine

months and the extension so granted.

(4) The period to which the account aforesaid relates is referred
to in this Act as a “financial year” and it may be less or more than a
calendar year, but it shall not exceed fifteen months:

Provided that it may extend to eighteen months where special
permigsion has been granted in that behalf by the Registrar.

(5) If any person, being a director of a company, fails to take all
reasonable steps to comply with the provisions of this section, he
shall, in respect of each offence, be punishable with imprisonment
for a term which may extend to six months, or with fine which may

extend to one thousand rupees, or with both:

Provided that in any proceedings against a person in respect of
an offerce under this s}erction, it sthl be a defence to prove that he
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thad reasonable ground to believe, and did believe, that a competent
and reliable person was charged with the duty of seeing that the

provisions of this section were complied with and was in a position
to discharge that duty:

Provided further that no.person shall be sentenced to imprison-
.ment for any such offence unless it was committed wilfully.

‘ 210. Form and contents of balance sheet and profit and loss ac-
<count.—(1) Every balance sheet of a company shall give a true and
fair view of the state of, affairs of the company as at the end of the
financial year and shall, subject to the provisions of this section, be

in the form set out in Part I of Schedule VI, or as near thereto as
scircumstances admit. ‘ ‘ o

(2) Every profit and loss account of a company shall give a true
.and fair view of the profit or loss of the company for the financial
year and shall, subject as aforesaid, comply with the requirements of
Part II of Schedule VI, so far as they are applicable thereto.

(3) The Central Government may, by notification in the Official
Gazette, exempt any * * class of companies from compliance
with any of the requirements in Schedule VI if, in its opinion, it is
necessary to grant the exemption in the national interest,

Any such exemption may be granted either unconditionally or
:subject to such conditions as may be specified in the notification.

(4) The Central Government may, on the application, or with the
consent, of the Board of directors of the company by order, modify
in relation to that company any of the requirements of this Act as
to the matters to be stated in the company’s balance sheet or profit

and loss account for the purpose of adapting them to the circum-
stances of the company.

(5) The balance sheet and the profit and loss account of a com-
pany shall not be treated as not disclosing a true and fair view of the

state of affairs of the company, merely by reason of the fact thaf
they do not disclose—

(i) in the case of an insurance company, any matters which

a;‘elgg;)required to be disclosed by the Insurance Act, 1938 (IV
o ; '

(ii) in the case of a banking company, any matters which are

not required to be disclosed by the Banking Companies Act, 1949
(X of 1949);

(iii) in the case of a company engaged in the generation or
supply of electricity, any matters which are not required to be
disclosed by the Electricity Supply Act, 1948 (LIV of 1948);

(iv) in the case of a company governed by any other special
Act for the time being in force, any matters which are not re-
quired to be disclosed by that special Act; or
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(v) in the case of any * * company, any matters which.
are not required to be disclosed by virtue of the provisions con--
tained in Schedule VI or by virtue of a notification issued under-
sub-section (3) or an order issued under sub-section (4).

(6) For the purposes of this section, excépt wheré the context.
otherwise requires, any reference to a balance sheet or profit and
loss account shall include any notes thereon or documents annexed.
thereto, giving information required by this Act, and allowed by
this Act to be given in the form of such notes or documents.

(7) If any such person as is referred to in sub-section (6) of sec-
tion 208 fails to take all reasonable steps to secure compliance by the-
company, as respects any accounts laid before the company in.
general meeting, with the provisions of this section and with the-
other requirements of this Act as to the matters to be stated in the-
accounts, he shall, in respect of each offence, be punishable with im-
prisonment for a term which may extend to six months, or with fine-
which may extend to one thousand rupees, or with both: "

Provided that in any proceedings against a person in respect of an.
offence under this section, it shall be a defence to prove that he had
reasonable ground to believe and did believe that a competent and:
reliable person was charged with the duty of seeing that the provi-
sions of this section were complied with and was in a position to dis-
charge that duty:

Provided further that no person shall be sentenced to imprison-
ment for any such offence unless it was committed wilfully.

211. Balance sheet of holding company to include certain parti-
culars as to its subsidiaries.—(1) There shall be attached to the
balance sheet of a holding company having a subsidiary or subsi-
diaries at the end of the financial year as at which the holding com-
pany’s balance sheet is made out, the following documents in respect:
of such subsidiary or of each such subsidiary, as the case may be:—

(a) a copy of the balance sheet of the subsidiary;
(b) a copy of its profit and loss account;

(c) a copy of the report of its Board of directors;

(d) a copy of the report of its auditors;
(e) a statement of the holding company’s interest in the sub-
sidiary as specified in sub-section 3:
(f) the statement referred to in sub-section (5), if any; and
(g) the report referred to in sub-section (6), if any.
(2) (a) The balance sheet referred to in clause (a) of sub-section
(1) shall be made out, in accordance with the requirements of this-
Act. as at the end of the financial year of the subsidiary next before
the ’day as at which the holding company’s balance sheet is made-

out. _

(b) The profit and loss account and the * * * reports of the
Board of directors and of the auditors, referred to in clauses (b), (¢)
and (d) of sub-section (1), shall be mad_e out, in accordance vyith the-
requirements of this Act, for the financial year of the subsidiary re-

ferred to in clause (a).
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. (¢) The financial year ;}foresaid of the subsidiary shall not end on
-a day which precedes the day on which the holding company’s finan-
-cial year ends by more than six months.

(d) Where the financial year of a subsidiary is shorter in duration
than that of its holding company, references to the financial year of
the subsidiary in clauses (a), (b) and (c) shall be construed as re
ferences to two or more financial years of the subsidiary the duration
-of which, in the aggregate, is not less than the duration of the hold-
ing company’s financial year.

(3) The statement referred to in clause (e) of sub-section (I)
shall specify—

- (a) the extent of the holding company’s interest in the subsi-
diary at the end of the financial year or of the last of the financial
years of the subsidiary referred to in sub-section (2) ;

(b) the net aggregate amount, so far as it concerns members
of the holding company and is not dealt with in the company’s
accounts, of the subsidiary’s profits after deducting its losses or
vice versa— .

(i) for the financial year or years of the subsidiary
aforesaid ; and '

(ii) for the previous financial years of the subsidiary
since it became the holding company’s subsidiary;

(¢) the net aggregate amount of the profits of the subsidiary
after deducting its losses or vice versa—

(i) for the financial year or years of the subsidiary
aforesaid ; and '

(ii) for the pre\iipus ﬁnancial years of the subsidiary
since it became the Holding company’s subsidiary;

so far as those profits are dealt with, or provision is made for those
losses, in the company’s accounts.

(4) Clauses (b) and (c¢) of sub-section (3) shall apply only to
profits and losses of the subsidiary which may properly be treated in
the holding company’s accounts as revenue profits or losses, and the
profits or losses attributable to any shares in a subsidiary for the
time being held by the holding company or any other of its subsi-
-diaries shall not (for that or any other purpose) be treated as afore-
said so far as they are profits or losses for the period before the date
-on or as from which the shares were acquired by the company or any

of its subsidiaries, except that they may in a proper case.be so treated
‘where—

(a) the company is itself the subsidiary of another body
corporate;

(b) the shares were acquired from that body corporate or a
subsidiary of it; ‘
and for the purpose of determining whether any profits or losses are
to be treated as profits or losses for the said period, the profit or loss
for any financial year of the subsidiary may, if it is not practicable
to apportion it with reasonable accuracy by reference to the facts,

‘be treated as accruing from day to day during that year and be,
apportioned accordingly.
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. (5) Where the financial year or years of a subsidiary referred to
in sub-section (2) do not coincide with the financial year of the hold-
ing company, a statement containing information on the following

matters shall also be attached to the balance sheet of the holding
company:— ’

(a) yvhether there has been any, and,"if so, what change in
the holding company’s interest in the subsidiary between the
end of the financial year or of the last of the financial years of

the subsidiary and the end of the holding company’s financiak
year; .

(b) details of any material changes which have occurred
between the end of the financial year or of the last of the finan~-
cial years of the subsidiary and the end of the holding company’s
financial year in respect of—

(1) the subsidiary’s fixed assets;

(ii) its investments;

(iii) the moneys lent by it;

(iv) the moneys borrowed by it for any purpose other
than that of meeting current liabilities.

(6) If, for any reason, the Board of directors of the holding com-
pany is unable to obtain information on any of the matters required
to be specified by sub-section (4), a report in writing to that effect
shall be attached to the balance sheet of the holding company.

(7) The documents referred to in clauses (e), (f) and (g) of sub-
section (1) shall be signed by the persons by whom the balance
sheet of the holding company is required to be signed.

(8) The Central Government may, on the application or with the
consent of the Board of directors of the company, direct that in
relation to any subsidiary, the provisions of this section shall not
Sfrply’ or shall apply only to such extent as may be specified in the

irection.

(9) If any such person as is referred to in sub-section (6) of sec-
tion 208 fails to take all reasonable steps to comply with the provi-

sions of this section, he shall, in respect of each offence, be punish-
able with imprisonment for a term which may extend to six months,
or with fine which may extend to one thousand rupees, or with both:

Provided that in any proceedings against a person in respect of
an offence under this section, it shall be a defence to prove that he
had reasonable ground to believe, and did believe, that a competent
and reliable person was charged with the duty of seeing that the
provisions of this section were complied with and was in a position
to discharge that duty:

" Provided further that ne person shall be sentenced to imprison-
ment for such an offence unless it was committed wilfully.

212. Financial year‘ of holding cempany and subsidiary.—(1)
Where it appears to the Central Government desirable for a holding
company or a holding company’s subsidiary, to extend its financial
year so that the subsidiary’s financial year may end with that of the-
holding company, and for that purpose to postpone the submissiors
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of the relevant accounts to a general meeting, the Central Govern-
ment may, on the application or with the consent of the Board of
directors of the company whose financial year is to be extended,.
direct that in the case of that company, the submission of accounts."
to a general meeting, the holding of an annual general meeting or
the making of an annual return, shall not be required to be sub-
mitted, held or made, earlier than the dates specified in the direction,.
notw1thstandmg anything to the contrary in this Act or in any other
Act for the time being in force.

(2) The Central Government shall, on the application of the-
Board of directors of a holding company or a holding company’s sub--
sidiary, exercise the powers conferred on that Government by sub-
section (1) if it is necessary so to do, in order to secure that the end'
of the financial year of the subsidiary does not precede * * * the end
of the holding company’s financial year by more than six months,.
where that is not the case at the commencement of this Act, or at the-.
date on which the relationship of holdmg company and sub31d1ary
comes into existence, where that date is later than the commence-»

ment of this Act.

213. Rights of holding company’s representatives and members.—-
(1) A holding company may, by resolution, authorise representatives.
named in the resolution to inspect the books of account kept by any
of its subsidiaries; and the books of account of any such subsidiary
shall be open to 1nspect10n by those representatlves at any time-
during business hours.

(2) The rights conferred by section 234 upon members of a com--
pany may be exercised, in respect of any subsidiary, by members of
the holding company as if.*they alone were members of the sub-'
sidiary.

24__Authentlcatlon of balance sheet and profit and loss account.—-
(1) Save as provided by sub-section (2), every balance sheet and
every profit and loss account of a company shall be signed on behalf’
of the Board of directors—

(i) in the case of a.banking company, by the persons speci-
fied in clause (a) or clause (b), as the case may be, of sub-sec--
tion (2) of section 29 of the Bankmc Compames Act, 1949 (X of
1949);

(i1) in the case of any other company, by its managing agent,
secretaries and treasurers, manager or secretary, if any, and by
not less than two directors of the company one of whom shall be
a managing director where there is one.

_ (2) In the case of a company not being a banking company, when
only one of its directors * * * is for the time being in India * * * * *

the balance sheet and the proﬁt and loss account shall be signed * *
ss*xx¥%hy guch director; but in such a case there shall be attached
to the balance sheet and the profit and loss account a statement sign-
ed by him explaining the reason for non-compliance with the provi—

sions of sub-section (1).

(3) The balance sheet and the profit and loss account shall be
approved by the Board of directors before they are signed on behalf
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of the Board in accordance with the provisions of this section and
tbefore they are submitted to the auditors for their report thereon,

215. Profit and loss account to be annexed and auditors’ report to

'be attached to balance sheet—The profit and loss account shall be

-annexed to the balance sheet and the auditors’ report shall be attach-
-ed thereto.

216. Board’s report.—(I1) There shall be attached to every

‘balance sheet laid before a company in general meeting, a report
tby its Board of directors, with respect to—

(a) the state of the company’s affairs ;

(b) the amounts, if any, which it proposes to carry to
any reserves * * either in such balance sheet or in a
subsequent balance sheet; and

(c) the amount, if any, which it recommends should
be paid, by way of dividend. -

(2) The Board’s report shall, so far as is material for the apprecia-
‘tion of the state of the company’s affairs by its members and will
‘not in the Board’s opinion be harmful to the business of the com-

pany or of any of its subsidiaries, deal with any changes which
:have occurred during the financial year—

(a) in the nature of the company’s business;

(b) in the company’s subsidiaries or in the nature of the
business carried on by them; and

(¢) generally in the classes of business in which the
" company has an interest* * * * * *
(3) The Board shall also be bound to give the fullest infoma—
‘tion and explanations in 115_ report aforesaid. or in cases falling
-under the proviso to section 221, in an addendum to that report,

-on every reservation, qualification or adverse remark contained in
‘the auditors’ report.

(4) The Board’s report may be signed by its chairman * *

* * * if and only if, he is authorised in that behalf by the
‘Board.

(5) If any person, being a director of a company, fails to take
:all reasonable steps to comply with the provisions of sub-sections
(1) to (3), or being the chairman signs the Board’s report other-
wise than in conformity with the provisions of sub-section (4), he
-shall, in respect of each offence, be punishable with imprisonment
for a term which may extend to six months, or with fine which
‘may extend to two thousand rupees, or with both:

Provided that no person shall be sentenced to imprisonment
for any such offence unless it was committed wilfully:

Provided further that in any proceedings against a person in
-tespect of an offence under sub-section (1), it shall be a defence
to prove that he had reasonable ground to believe, and did believe,
that a competent and reliable person was charged with the duty of
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seeing that the provisions of that sub-section were complied with
and was in a position to discharge that duty.

217, Penalty for iinproper issue, circulation or publication of
balance sheet or profit and loss account.—(a) If any copy of a
balance sheet or profit and loss account which has not been signed
as required by section 214 is issued, circulated or published; or

(b) If any copy of a balance sheet is issued, circulated or published
without there being annexed or attached thereto, as the case may
be, a copy each of (i) the profit and loss account, (ii) any accounts,
reports or statements which, by virtue of ‘section 21_1, are required
to be attached to the balance sheet, (iii) the auditors’ report, and (iv)

the Board’s report referred to in section 216;

the company, and every officer of the company who is in default,
shall be punishable with fine which may extend to five hundred

rupees. :

218. Right of member to copies of balance sheet and auditors”
report.—(1) A copy of every balance sheet (including the profit and
loss account, the auditors’ report and every other document re-
quired by law to be annexed or attached, as the case may be, to the
balance sheet) which is to be laid before a company in general meet-
ing shall, not less than twenty-one days before the date of the
meeting, be sent to every member of the company, to every holder of
debentures issued by the company (not being debentures which ex-
facie are payable to the bearer thereof), to every trustee for the
holders of any debentures issued by the company (whether such
member, holder or trustee is or is not entitled to have notices of

general meetings of the company sent to him), * * * * = = =
A A S S L A and to all persons other than such

members, holders or trustees, being persons so entitled.

Provided that—

(a) in the case of a company not having a share capital,
this sub-section shall not require the sending of a copy of the
documents aforesaid to a member, or holder of debentures, of the
company who is not entitled to have notices of general meetings
of the company sent to him * * * * * &,

() this sub-section shall not require a copy of the documents
aforesaid to be sent— .

(7)) to a member, * * * or * * holder of deben-
tures, of the company, * * * who is not entitled to

have notices of general meetings of the company sent to
him and of whose address the company is unaware;

(ii) to more than one of the joint holders of any shares
or debentures none of whom is entitled to have such notices

sent to him; or

(iii) in the case of joint holders of any shares or deben-
tures some of whom are and some of whom are not entitled

323 LS.
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to have such notices sent to them, to those who are not so
entitled; and

(c) if the copies of the documents aforesaid are sent less
than twenty-one days before the date of the meeting, they
shall, notwithstanding that fact, be deemed to have been duly
sent if it is so agreed by all the members entitled to vote at the
meeting. .

(2) Any member or holder of debentures of a company, whether
he is or is not entitled to have copies of the company’s balance sheet
.sent to him * * * *  shall, on demand, be entitled
‘to be furnished without charge, with a copy of the last balance
:sheet - of the company and of every document required by
law to be annexed or attached thereto, * * * * including the
‘profit and loss account and the auditors’ report.

(3) If default is made in complying with sub-section (I), the
_company, and every officer of the company who is in default, shall
‘be punishable with fine which may extend to five hundred rupees.

(4) If, when any person makes a demand for a copy of any
-document with which he is entitled to be furnished by virtue of
.sub-section (2), default is made in complying with the demand
within seven days after the making thereof, the . company, and
-every officer of the company who is in default, shall be punish-
:able with fine which may extend to five hundred rupees, unless
it is proved that that person had already made a demand for and
‘been furnished with a copy of the document.

The Court may also, by order, direct that the copy demanded
shall forthwith be furnished to the person concerned.

(5) Sub-sections (1) to (4) shall not apply in relation to a balance
sheet of a private company laid before it before the commence-
‘ment of this Act; and in such a case the right of any person
‘to have sent to him or to be furnished with a copy of the balance
sheet, and the liability of the company in respect of a failure to
.satisfy that right, shall be the same as they would have been if
this Act had not been passed.

219. Three copies of balance sheet, etc. to be filed with Regis~
trar.—(1) After the balance sheet and the profit and loss account
‘have been laid before a company at the annual general meeting
as aforesaid, there shall be filed with the Registrar at the same
time as the copy of the annual return reierred to in section
160—

(a) in the case of a public company, three copies of the
balance sheet and the profit and loss account, signed by the
managing director, managing agent, secretaries and trea-
surers, manager or secretary of the company, or if there be-
none of these, by a director of the company, together with
three copies of all documents which are required by this Act
to be annexed or attached to such balance sheet or profit and
“loss account;

(b) in the case of a private company, three copies of the
balance sheet certified to be true copies by the company’s
auditors together with the auditors’ report in so far as it
relates to the balance sheet.
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(2) If the annual general meeting of a public or private com-
any before which a balance sheet is laid as aforesaid does not
adopt the balance sheet, a statement of that fact and of the reasons
therefor shall be annexed to the balance sheet and to the copies
‘thereof required to be filed with the Registrar. ,

(3) If default is made in complying with the requirements of
sub-sections (1) and (2), the company, and every officer of the
company who is in default, shall be liable to the like punishment as
is provided by section 161 for a default in complying with the pro-

visions of secticns 158, 159 and 160.

220. Duty of officer to make disclosure of payments, etc.—(1)
Where any particulars or information is required to be given in
the balance sheet or profit and loss account of a company or in
-any document required .to be annexed or attached thereto, it
shall be the duty of the concerned officer of the company to
furnish without delay to the company, and also to the company’s
auditor whenever he so requires, those particulars or that infor-
mation in as full a manner as possible,

(2) Where the officer concerned is a firm or body corporate acting
as managing agent or as secretaries and treasurers, the duty afore-
said shall extend to every partner in the firm or to every director
of the body corporate, as the case may be. - :

(3) The particulars or information referred to in sub-section
{1) may relate to payments made to any director, managing
agent, secretaries and treasurers, or other person by any other

company, body corporate, firm or person.

(4) If any person knowingly makes default in performing the
duty cast on him by the foregoing provisions of this section, he
shall be punishable with imprisonment which may extend to six
months, or with fine which may extend to five thousand rupees,
-or with both.

221. Construction of references to documents annexed te
accounts.—References in this Act fo documents annexed or
required to be annexed to a company’s accounts or any of them shall
not include the Board’s report, * *  the auditors’ report or
any document attached or required to be attached to those
accounts:

Provided that any information which is required by this Act
to be given in the accounts, and is allowed by it to be given in
a statement annexed to the accounts, may be given in the Board’s
report instead of in the accounts; and if any such information is so
given, the report shall be annexed to the accounts and this Act
shall apply in relation thereto accordingly, except that the auditors
shall report thereon only in so far as it gives the said information.

222, Certain companies to publish statement in Form' F in
Schedule I—(1) Every company which is a limited banking com--
Pany, an insurance company or a deposit, provident or benefit
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society, shall, before it commences business and also' on the first
Monday in February and the first Monday in August in every year
during which it carries on business, make a statement in Form F
in Schedule I, or in a Form as near thereto as circumstances admit.

(2) A copy of the statement, together with a copy of the last
audited balance sheet laid before the members of the company,
shall be displayed and-until the display of the next following
statement, shall be kept displayed, in a conspicuous place in the
registered office of the company, and in every branch office or
place where the business of the company is carried on.

(3) Every member, and every creditor, of the company shall be-
entitled, on payment of a sum of eight annas, to be furnished with.
a copy of the statement, within seven days of such payment.

(4) If default is made in complying with any of the require-
ments of this section, the company, and every officer of the com-
pany who is in default shall be punishable with fine which may
extend to fifty rupees for every day during which the default
continues.

(5) This section shall not apply to a life assurance company or
provident insurance society to which the provisions of the Insur-
ance Act, 1938 (IV of 1938), as to the annual statements to be

made by such company or scciety, apply with or without modi-
fications, if the company or society complies with those provisions..

: Audit
223. * * * Appointment and remuneration of
auditors—(1) Every company shall, at each annual general meet-
ing, appoint an auditor or auditors to hold office from the conclusion
of that meeting until the conclusion of the next annual general
meeting. _
(2) At any annual general meeting, a retiring auditor, by
whatsoever authority appointed, shall be re—appomted unless—
(a) he is not qualified for re-appointment; * *
(b) he has given the company notice in writing of his
unwillingness to be re-appointed;

' (c) a resolution has been passed at that meeting appoint~
ing somebody instead of him or providing expressly that he-
shall not be re-appointed; or

(d) where notice has been given of an intended resolutioms

to appoint some person or persons in the place of a retiring
auditor, and by reason of the death, incapacity or disqualification
of that person or of all those persons, as the case may be, the-
resolution cannot be proceeded with * *

(3) Where at an annual general meeting no auditors are ap-
pointed or reappointed, the Central Government may appoint a.
person. to fill the vacancy.

(4) The company shall, within seven days of the Central Govern--
ment’s power under sub-section (3) becoming exercisable, give
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motice Jf that .Iact ‘to that Government and, if a company fails
o give such.notice, the company, and every officer of the company
who is in default, shall be punishable with ﬁne which may extend
-to five hundred .rupees.

(5) The first auditor or auditors of a company shall be appoint-
.ed by the Board of directors within one month ~of the date of
registration .of the company; and the auditor or auditors so -
appointed shall hold office until the conclusion of the first annual
:general meeting:

Provided that—

(a) the company may, at a general meeting, remove any
such auditor or all or any of such auditors and appoint in
his or their places any other person or persons who have been
nominated for appointment by any member of the company
.and of whose nomination notice has been given to the mem-
bers of the company not less than fourteen days before the
date of the meeting; an

(b) if the Board fails o exercise its powers under this sub- .
section, the company in general meeting may appoint the
first auditor or auditors.

(6) (a) The Board may fill any casual vacancy in the office of
:an auditor; but while any such vacancy continues, the remain-
dng auditor or auditors, if any, may act:

Provided that where such vacancy is .caused by the re51gnat10n
«of an auditor, the vacancy shall only be filled by the company in
.general meetmg

. (b) Any auditor appointed in a casual vacancy shall hold office
until the conclusion of the next annual general meeting.

(7) Except as provided in the proviso to sub-section (5), any
auditor appointed under this section may be removed from office
before the expiry of his tferm only by the company in generai
meeting, after obtaining the previous approval of the Central
Government in that behalf.

(8) The remuneration of the auditors of a company --
(a) in the case of an auditor appointed by the Board or

* *  the Central Government, may be fixed by the Board
or * * the Central Government, as the case may be; and

(b) subject to clause (5\. shall be fixed by the company
in general meeting or in such manner as the company in
general meeting may determine.

For the purposes of this sub-section, any sums paid by the
company in respect of the auditors’ expenses shall be deemed to
be included in the expression “remuneration”.

224. Provisions as to resolutions for appointing or removing
auditors.—(1) Special notice shall be required for a resolution at
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an annual _general meeting appointing as auditor a person other
than a retiring auditor or providing expressly that a retiring
auditor shall not be re-appointed.

(2) On receipt of notice of such a resolution, the company shalk
forthwith send a copy thereof to the retiring auditor * *

(3) Where notice is given of such a resolution and the retiring
auditor makes with respect thereto representations in writing to
the company (not exceeding a reasonable length) and requests.
their notification to members of the company, the company shall,
unless the representations are received by it too late for it to do so,—

(a) in any notice of the resolution given to members of
the company, state the fact of the representations having
been made; and

(b) send a copy of the representations to every member
of the company to whom notice of the meeting is sent,
whether before or after the receipt of the representations by
the company;

and if a copy of the represemtations is not sent as aforesaid
because they were received too late or because of the company’s
default, the auditor may (without prejudice to his right to be
heard orally) require that the representations shall be read out at
the meeting:

Provided that copies of the representations need not be sent
out and the representations need not be read out at the meeting
if, on the application either of the company or of any other person
who claims to be aggrieved, the Court is satisfied that the rights
conferred by this sub-section are being abused to secure needless
publicity for defamatory matter; and the Court may order the
company’s costs on such an application * * *  to be paid
in whole or in part by the auditor, notwithstanding that he is not.
a party to the application.

(4) Sub-sections (2) and (3) shall apply to a resolution to-
remove the first auditors or any of them under sub-section (5) of
section 223 or to the removal of any auditor or auditors under
sub-section (7) of that section, as they apply in relation to a reso-
lution that a retiring auditor shall not be re-appointed.

225. Qualifications and disqualifications of auditors.—(I1) A
person shall not be qualified for appointment as auditor of a com-
pany unless either—

(a) he is a chartered accountant within the meaning of
the Chartered Accountants Act, 1949 (XXXVIII of 1949), or

(b} he is for the time being authorised by the Central
Sovernment to be so appointed * * a3 having obtained
similar qualifications outside India * * *:

Provided that a firm whereof all the partners practising in
India are qualified for appointment as aforesaid may be appointed
by its firm name to be auditor of a company, in which case any
partner so practising may act in the name of the firm.




183

(2) (a) Notwithstanding anything contained in sub-section (1)
but subject to the provisions of rules made under clause (b), the-
bolder of a certificate granted under a law in force in the whole-
or any portion of a Part B State immediately before the com--
mencement of the Part B State (Laws) Act, 1951 (III of 1951),.
entitling him to act as an auditor of companies in that State or
any portion thereof shall be entitled to be appointed to act as an.
auditor of companies registered anywhere in that State.

(b) The Central Government may, by notification in the Official’
Gazette, make rules providing for the grant, renewal, suspension.
or cancellation of auditors’ certificates to persons in Part B States.
for the purposes of clause (@), and prescribing conditions and
restrictions for such grant, renewal, suspension or cancellation.

(3) None of the following persons shall be qualified for appoint—
ment as auditor of a company—

(a) a body corporate;
(b) an officer or servant of the company;

(c) a person who is a partner, or who is in the employ-
ment, of an officer or servant of the company;

(d) a person who is indebted to the company for an amount:
exceeding one thousand rupees or who has given any guarantee-
or provided any security in connection with the indebtedness:
of any third person to the company for an amount exceeding:
one thousand rupees; (2

(e) a person who is a director or member of a private.

company, or a partner of a firm, which is the managing agent:
or the secretaries and treasurers of the company;

(f) a person who is a director, or the holder of shares
exceeding five per cent in nominal value of the subscribed!
capital, of any body corporate which is the managing agent, or-
the secretaries and treasurers, of the company: —

Provided that any shares held by such person as nominee or-
trustee for any third person and in which the holder has no bene-
ficial interest shall be excluded in computing the percentage of
shares held by him for the purpose of this clause.

Explanation.—References in this sub-section to an officer or-
servant shall be construed as not including references to an auditor.

- (4) A person sha]l also not be qualified for appointment as
auditor of a company if he is, by virtue of sub-section (3), dis-
qualified for appointment as auditor of any other body corporate-
which is that company’s subsidiary or holding company or a sub-
sidiary of that company’s holding company, or would be so dis-
qualified if the body corporate were a company. Te

(5) If an auditor becomes subject after his appointmént to any
of the disqualifications specified in sub-sections (3) and (4), he shall
be deemed to have vacated his office as such. ,
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226. Powers and duties of auditors.—(1) Every auditor of a
company shall have a right of access at all times to the books and
accounts and vouchers of the company, whether kept at the head
office of the company or elsewhere, and shall be entitled to require
from the officers of the company such information and explanations
as the auditor may think mnecessary for the performance of his
duties as auditor.

(2) The auditor shall make a report to the members of the
company on the accounts examined by him, and on every balance
sheet and profit and loss account and on every other document de-
clared by this Act to be part of or annexed to the balance sheet or
profit and loss account, which are laid before the company in
general meeting during his tenure of office, and the report shall
state whether, in his opinion and to the best of his information and
according to the explanations given to him, the said accounts give
the information required by this Act in the manner so required and
£give a true and fair view— '

(i) in the case of the balance sheet, of the state of the
company’s affairs as at the end of its financial year; and

(i%) in the case of the profit and loss account, of the profit
or loss for its financial year.

(3) The auditor’s report shall also state—

(a) whether he has obtained all the information and ex-
planations which to the best of his knowledge and belief were
necessary for the purposes of his audit;

(b) whether, in his opinion, proper books of account as
required by law have been kept by the company so far as

appears from his examination of those books, and proper re-
turns adequate for the purposes of his audit have been re-
ceived from branches not visited by him;

(¢) whether the company’s balance sheet and profit and
loss account dealt with by the report are in agreement with the
books of account and returns.

(4) Where any of the matters referred to in clauses (i) and
(i1} of sub-section (2) or in clauses (a), (b) and (c) of sub-section
(3) is answered in the negative or with a qualification, the auditor’s
report shall state the reason for the answer.

(5) Where the company is one which is not required to dis-
close any matters by virtue of any provisions contained in this or
in any other Act, if the balance sheet and the profit and loss aceount
specify those provisions and if, in the opinion of the auditor and to
the best of his information and according to the explanations given
to him, they give the information required by this Act in the
manner so required and subject to the provisions aforesaid, give
a true and fair view, in the case of the balance sheet, of the state of
the company’s affairs as at the end of its financial year, and in the
case of the profit and loss account, of the profit or loss for its
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‘financial year, the auditor’s report shall state that in his opinion
:and to the best of his information and according to the explanations
‘given to him, the accounts of the company are properly drawn up
so as to disclose the state of the company’s affairs as at the date
of its balance sheet and its profit or loss for its financial year end-
ing on that date, so far as is required by the provisions of this or
any other Act applicable to the company.

227. Audit of accounts of branch office of company.—(1) Where
:a company has a branch office, the accounts of that office shall, un-
less the company in general meeting decides otherwise, be audited
by a person qualified for appointment as auditor of the company
under section 225, or where the branch office is situate in a country
outside India, either by a person qualified as aforesaid or by an
-accountant duly qualified to act as an auditor of the accounts of the
‘branch office in accordance with the laws of that country.

2) Where the accounts of any branch office are not so audited,
the company’s auditor—

(a) shall be entitled to visit the branch office, if he deems
it gecessary to do so for the performance of his duties as auditor;
an o

(b) shall have a right of access at all times to the books
and accounts and vouchers of the company mamtamed at the
branch office * *

. Provided that in the case of a banking company having a branch
office outside India, it shall be sufficient if the auditor is. allowed
access to such copies of, and extracts from, the books and accounts
of the branch as have been transmitted to the principal office of
‘the company in India.

228. Signature of audit report etc.—Only the person. appointed

as auditor of the company, or where a firm is so appointed in pur-
suance of the proviso to sub-section (1) of section 225, only a partner

in the firm practising in India, may sign the auditor’s report, or
sign or authenticate any other document of the company required
by law to be signed or authenticated by the auditor.

229, Readmg and inspection of auditor’s report.—The auditor’s

report shall be read before the company in general meeting and
shall be open to inspection by any member of the company.

230. Right of auditor to receive notices of and attend general

meeting.—All notices of, and other communications relating to, any
general meeting of a company which.any member of the company
is entitled to have sent to him shall be forwarded to the auditor of
the.company; and the auditor shall be entitled to attend any general
meeting and to be heard at any general meeting which he attends
on any part of the business which concerns him as auditor.

23L. Penalty for non-compliance by company with sections 224.
to 230.—If default is made by a company in complying with any of
the provisions contained in sections _224 to 230, the company, and
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every officer of the company who is in default, shall be punishable
with fine which may extend to five hundred rupees.

232, Penalty for non-complian_cg by auditor with sections 226
and 228.—If any auditor’s report is made, or any document of the

company is signed or authenticated, otherwise than in conformity
with the requirements of sections 226 and 228, the auditor concern-

ed and the person, if any, other than the auditor who signs the re-
port or signs or authenticates the document shall, if the default is-

wilful, be punishable with fine which may extend to one thousand.
rupees.

Power of Registrar to call for information etc.

233. Power of Registrar to call for information or explanation.—-
(1) Where, on perusing any document which a company is required
to submit to him under this Act, the Registrar is of opinion that any
information or explanation is necessary in order that such docu--
ment may afford full particulars of the matter to which it purports.
to relate, he may, by a written order, call on the company submit--
ting the document to furnish in writing such information or ex--
planation, within such time as he may specify in the order.

(2) On receipt by the company of an order under sub-section.
(1), it shall be the duty of the company, and of all persons who are-
officers of the company, to furnish such information or explanation.
to the best of their power.

(3) On receipt of a copy of an order under sub-section (1), it:
shall also be the duty of every person who has been an officer of the-
company to furnish such information or explanation to the best of

- his power.

(4) If the company, or any such person as is referred to in sub--
section (2) or (3), refuses or neglects to furnish any such infor--
mation or explanation,—

(a) the company, and each such person, shall be punish-
able with fine which may extend to fifty rupees in respect of
each offence; and

(b) the Court may, on the application of the Registrar-
and after notice to the company, make an order on the com-
pany for production of such documents as, in the opinion of
the Court, may reasonably be required by the Registrar for the -
purpose referred to in sub-section (I) and allow the Registrar-
inspection thereof on such terms and conditions as it thinks fit.

(5) On receipt of any document containing such information or
explanation, the Registrar may annex it to the original document
submitted to him; and any dotument so annexed shall be subject
to the like provisions as to inspection, the taking of extracts, and
the furnishing of copies, as the original document is subject.

(6) If such information or explanation is not furnished within
the specified time, or if after perusal of such information or ex-
planation the Registrar is of opinion that the document in question .
discloses an unsatisfactory state of affairs, or that it does not dis-
close a full and fair statement of the matter to which it purports to -
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relate, the Registrar shall report in writing the circumstances off
the case to the Central Government.

(7) If it is represented to the Registrar on materials placed be-
fore him by any contributory or creditor that the business of a.
company is being carried on in fraud of its creditors or of persons.
dealing with the company or otherwise for a fraudulent or unlawful.
purpose, he may, after giving the company an opportunity of be-
ing heard, by a written order, call on the company to furnish in.
writing any information or explanation on matters specified in the
order, within such time as he may specify therein; and the pro-
visions of sub-sections (2), (3), (4) and (6) of this section shall;
apply to such order.

If upon inquiry the Registrar is satisfied that any representation.
on which he took action under this sub-section was frivplous or
vexatious, he shall disclose the identity of his informant to the.
company. : -

(8) The provisions of this section shall apply mutatis mutandis-
to documents which a liquidator, or a foreign company within the-
meaning of section 586, is required to file under this Act.

Investigation
234. Investigation of affairs of company on application by mem-

bers or report by Registrar.—The Central Government may appoint
one or more competent persons as inspectors to investigate the
affairs of any company and to report thereon in such manner as the
Central Government may direct,—

(a) in the case of a company having a share capital, on the
application either of not legs than two hundred members or of
members holding not less than one-tenth of the shares issued;

(b) in the case of a company not having a share capiial, on
the application of not less than one-fifth in number of the per~
sons on the company’s register of members; :

(c) in the case of any company, on a report by the Registrar
under sub-section (6), or sub-section (7) read with sub-
section (6), of section 233. -

235. Application * * by members to be supported by evidence
and power to call for security.—An application by members of a com-
pany under clause (a) or (b) of section _234 shall be supported by

such evidence as the Central Government may require for the
purpose of showing that the applicants have good reason for requir-
ing the investigation; and the Central Government may, before
appointing an inspector, require the applicants to give security, for
such amount not exceeding one thousand rupees as it may think fit,

for payment cf the costs of the investigation.
236. Investigation of company’s affairs in other cases.—Without
prejudice to its powers under section 234, the Central Government—
(a) shall appoint one or more competent persons as inspectors
" to investigate the affairs of a company and to report thereon in

such manner as the Central Government may direct, if—
(i) the company, by special resolution, or
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(it) the Court, by order,

ileclares that the affairs of the company ought to be investigated
by an inspector appointed by the Central Government; and -

(b) may do so if, in the opinion of the Central Government,
there are circumstances suggesting—

(i) that the business of the company is being conducted
with intent to defraud its creditors or * * * any other per-
sons, or otherwise for a fraudulent or unlawful purpose, or in
a manner oppressive of any of its members, or that the com-
pany was formed for any fraudulent or unlawful purpose; or

(it) that persons concerned in the formation of the com-
pany or the management of its affairs have in connection
therewith been guilty of fraud, misfeasance or other mis-
conduct towards the company or towards any of its members;
or

(iii) that the members of the company have not been
given all the information with respect to its affairs which they
might reasonably expect, including information relating to
the calculation of the commission payable to a managing or
other director, the managing agent, the secretaries and
treasurers, or the manager, of the company.

237. Firm, body co;'porate or association not to be appointed as
inspector.—No firm, body corporate or other association shall be
appointed as an inspector under section 234 or 236.

238. Power of inspectors to carry investigation into affairs of

related companies or of managing agent or associate.~—~(1) If an ins-
pector appointed under section 234 or 236 to investigate the affairs of

a company thinks it necessary for the purposes of his investigation
to investigate also the affairs of—
(a) any other body corporate which is, or has at any relevant
time, been the company’s subsidiary or holding company or a
subsidiary of its holding company or a holding company of its
subsidiary;
(b) any other body corporate which is, or has at any relevant
. time been, managed—

(i) by any person as managing agent or as secretaries
and treasurers who was also either the managing agent or
the secretaries and treasurers of the company;

(ii) by any person who is, or was at the relevant time, an
associate of the managing agent or secretaries and treasurers
of the company; or

(iii) by any person of whom the managing agent or
secretaries and treasurers of the company is, or was at the
relevant time, an associate;

(¢) any other body corporate which is, or has at any relevant
7 time been, managed by the company; or
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(d) any person who is, or has at any relevant time been, the~
company’s managing agent or secretaries and treasurers or an.

associate of such managing agent or secretaries and treasurers,

the inspector shall, subject to the provisions of sub-section (2), have-
power so to do, and shall report on the affairs of the other body cor-
porate or of the managing agent, secretaries and treasurers or asso-
ciate of the managing agent or secretaries and treasurers, so far as he-

thinks the results of his investigation thereof are relevant to the in-
vestigation of the affairs of the first-mentioned company.

(2) In the case of any body corporate or person referred to in clause
(b) (i), (b) (iii), (c), or (d) of sub-section (1), the inspector shall
not exercise his power of investigating into, and reporting on, its or
his affairs without first having obtained the prior approval of the
Central Government thereto.

239. Production of documents and evidence on investigation.—(1)
It shall be the duty of all officers and agents of the company, and
where the company is or was managed by a managing agent or secre-
taries and treasurers, of all officers and agents of the managing agent.
or secretaries and treasurers, and where the affairs of any other body-
corporate or of a managing agent or secretaries and treasurers or of
an associate of a managing agent or secretaries and treasurers are:
investigated by virtue of section 238, of all officers and agents of such.
body corporate, managing agent, secretaries and treasurers, or
associate, and where such managing agent, secretaries and treasurers
or associate is or was a firm, of all partners in the firm—

(a) to produce to an inspector all books and papers of, or
relating to, the company or as the case may be, of or relating to.
the other body corporate, managing agent, secretaries and.
treasurers or associate, which are in their custody or power; and.

(b) otherwise to give to the inspector all assistance in con-
nection with the investigation which they are reasonably able to-
give.

~(2) An inspector may examine on oath any of the persons referred:
to in sub-section (1), in relation to the affairs of the company, other-
body corporate, managing agent, secretaries and treasurers or-
associate, as the case may be; and may administer an oath according-..
ly. ‘
(3) If any such person refuses—

(a) to produce to an inspector any book or paper which it is.
his duty under sub-section (1) to produce, or

(b) to answer any question which is put to him by an inspec-.
tor in pursuance of sub-section (2),

the inspector may certify the refusal under his hand to the Court; and*

the Court may thereupon inquire into the case; and * * after hearing -
any witnesses who may be produced against or on behalf of the alleg-.

ed offender and after hearing * * any statement which may be offered:
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dn* *defence, * * * * * * * * *+ » punish the offender
-as if he had been guilty of contempt of the Court.

(4) If an inspector thinks it necessary for the purpose of his in-
'vestigation that a person whom he has no power to examine on
-oath should be so examined, he may apply to the Court and the
Court may, if it sees fit, order that person tb attend and be examin-
~ed on oath before it on any matter relevant to the investigation,
-and on any such examination—

(a) the inspector may take part therein either personally or
by a legal practitioner; <

(b) the Court may put such questions to the person examined
as the Court thinks fit;

(c) the person examined shall answer all such questions as
the Court may put or allow to be put to him, but may at his own
cost employ a legal practitioner, who shall be at liberty to put to
such person such questions as the Court may deem just for the
purpose of enabling him to explain or qualify any answers given
by him:

Provided that, notwithstanding anything in clause (c), the Court
umay allow the person examined such costs as in its discretion it may
‘think fit, and any costs so allowed shall be treated as part of the ex-
rpenses of the investigation.

* * (5) Notes of any examination under sub-section (2) or (4)

shall be taken down in writing and shall be read over to or by, and
“signed by, the person examined, and may thereafter be used in

«evidence against him.

(6) In this section— L
(a) the expression “agent”, in relation to any company, body
corporate or person, means any one acting or purporting to act
for or on behalf of such company, body corporate or person, and
includes the bankers and legal advisers of, and persons employed
as auditors by, such company, body corporate or person; and
(b) any reference to officers, * * agents or partners shall be

construed as a reference to past as well as present officers, * ¥,
agents or partners, as the case may be.

240. Inspectors’ report.—(1) The inspectors may, and if so directed
*by the Central Government shall, make interim reports to that Gov-
ernment, and on the conclusion of the investigation, shall make a
ifinal report to the Central Government.

Any such report shall be written or printed, as the Central Gov-
<ernment may- direct.
(2) The Central Government—

(a) shall forward a copy of any report made by the inspectors
to the company at its registered office, and also to any body corpo-
rate, managing agent, secretaries and treasurers or associate dealt

‘with in the report by virtue of section 238;
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(b) may, if it thinks fit, furnish a copy thereof, on request
-and on payment of the prescribed fee, to any person—

(i) who is a member of the company or other body
corporate (including a managing agent, secretaries and

treasurers or an associate of a managing agent or secretaries
and treasurers, where such managing agent, secretaries
and treasurers or associate is a body corporate) dealt with in
the report by virtue of section 238, * *

(ii) who is a partner in the firm, where such managing
agent, secretaries and treasurers or associate is a firm, or

(iti) whose interests as a creditor of the company, other
body corporate, managing agent, secretaries and treasurers or
associate aforesaid appear to the Central Government to be
affected;

(c) shall, where the inspectors are appointed under clause
(a) or (b) of section 234, * * furnish, at the request of the appli-
cants for the investigation, a copy of the report to them; * *
(d) shall, where the inspectors are appointed under section
236 in pursuance of an order of the Court, * * furnish a copy
~of the report to the Court; and
(e) * * * may also cause the report to be published.

241. Prosecution on inspectors’ report.—(1) If, from any report
made under section 240, it appears to the Central Government that
any person has, in relation to:the company or in relation to any other
body corporate, managing agent, secretaries and treasurers, or asso-
ciate of a managing agent or secretaries and treasurers whose
affairs have been investigated by virtue of section 238, been guilty
of any ofience for which he is criminally liable, the Central Gov-
ernment may, after taking such legal advice as it thinks fit, prose-
‘cute such person for the offence; and it shall be the duty of all
officers and agents of the company, body corporate, managing
agent, secretaries and ireasurers, or associate, as the case may be,
{other than the accused in the proceedings) to give the Central
Government all assistance in connection with the prosecution which
they are reasonably able to give.

(2) Sub-section (6) of section 239 shall apply for the purposes of
‘this section, as it applies for the purposes of that section.

2%2. Application for winding up of company etc. on inspectors’
‘report.—If any such company or other body corporate, or any such
managing agent, secretaries and treasurers, or associate, being a body
-corporate, is liable to be wound up under this Act and it appears to
‘the Central Government from any such report as aforesaid that it is
-expedient so to do by reason of any such circumstances as are referred
to in sub-clause (i) or (ii) of clause (b) of section 236, the Central

‘Government may, unless the company, body corporate, managing
“punom Suroq LApeaife St 9}BIJ0SSE IO SISINSEdI} PUB SILIB}RIIIS ‘yusSe
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up by the Court, cause to be presented to the Court by any persors.
authorised by the Central Government in this behalf—

(a) a petition for the winding up of the company, body cor--
porate, managing agent, secretaries and treasurers, or associate,..

on the ground that it is just and equitable that it should be wound .
up;

(b) an application for an order under section 396 or 397; or-

(c) both a petition and an application as aforesaid.

243. Proceedings for recovery of damages or property on inspectors’ -
report.—(1) If from any such report as aforesaid, it appears to the -
Central Government that proceedings ought in the public interest to -

be brought by the company or any body corporate whose affairs have
been investigated in pursuance of clause (a), (b) or (c) of section 238,

(a) for the recovery of damages in respect of any fraud, mis-
feasance or other misconduct in connection with the promotion
or formation, or the management of the affairs, of such company -
or body corporate; ' 7

(b) for the recovery of any property of such company, - or
body corporate, which has been misapplied or wrongfully re-
tained;

the Central Government may itself bring proceedings for that purpose
in the name of such company or body corporate.

(2) The Central Government shall indemnify such company or
body corporate against any costs or expenses incurred by it in, or in
connection with, any proceedings brought by virtue of sub-
section (I).

244. Recovery of expenses of investigation etc.—(1)The expenses.
of and incidental to an investigation by an insgector appointed by
the Central Government under section 234 or 236 shall be defrayed.
in the first instance by the Central Government; but the following
persons shall, to the extent mentioned below, be liable to reimburse-
the Central Government in respect of such expenses:—

(a) ‘any person who is convicted on a prosecution instituted
in pursuance of section 241, or who is ordered to pay damages or
restore any property in proceedings brought by virtue of section
243, may, in the same proceedings, be ordered to pay the said
expenses to such extent as may be specified by the Court convict-
ing such person or ordering him to pay such damages or restore
such property, as the case may be;

(b) any company or body corporate in whose name proceed--
ings are brought as aforesaid shall be liable, to the extent of the
amount or value of any sums or property recovered by it as a
result of the proceedings; and

(c) unless, as a result of the investigation, a prosecution is
instituted in pursuance of section 241,—

(i) any company, body corporate, managing agent, secre-
taries and treasurers or associate dealt with by the report,
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where the inspector was appointed under clause (a) or * *
(b) of section 234 or * * clause (a) of section 236, shall be
liable to reimburse the Central Government in respect of the
whole of the expenses, unless, and except in so far as, the
Central Government otherwise directs; and

' (ii) the applicants for the investigation, where the inspec-
tor was appointed under clause (a) or * * (b) of section
234, shall be liable to such extent, if any, as the Central Gov=-

ernment may direct.

(2) Any amount for which a company or body corporate is liable
by virtue of clause (b) of sub-section (I) shall be a first charge on the
sums or property mentioned in that clause.

(3) The report of an inspector- appointed under clause (c) cf
section 234 or clause (b) of section 236, may if he thinks fit, and shall
if the Central Government so directs, include a recommendation as
to the directions, if any, which he thinks appropriate, in the light of
his investigation, to be given under clause (c) of sub-section (1).

(9 For the purposes of this section, any costs or expenses incurred
by the Central Government in or in connection with proceedings
brought by virtue of section 243 (including expenses incurred by
virtue of sub-section (2) thereof) shall be treated as expenses of the
investigation giving rise to the proceedings,

(5) (a) Any liability to reimburse the Central Government impos-
ed by clauses (a) and (b) of sub-section (1) shall, subject to satisfac-
tion of the right of the Central :Government to reimbursement, be a
liability also to indemnify all persons against liability under clause
(¢) of that sub-section. : }

(b) Any such liability imposed by the said clause (a) shall, subject
as aforesaid, be a liability also to indemnify all persons against
liability under the said clause (b).

(c¢) Any person liable under the said clause (a) or. * * (b) or
sub-clause (i) or sub-clause (ii) of the said clause (¢) shall be entitled
to contribution from any other persons liable under the same clause
or sub-clause, as the case may be, according to the amount of their
respective liabilities thereunder.

(6) In so far as the expenses to be defrayed by ‘the Central Gov-
ernment under this section are not recovered thereunder, they shall
be paid out of moneys provided by Parliament.

2435. Inspectors’ report to be evidence.—A copy of any report of any
inspector or inspectors appointed under section 234 or 236 authenti-
cated in such manner, if any, as may be prescribed, shall be admissi-
ble in any legal proceeding as evidence of the opinion of the inspec-
tor or inspectors in relation to any matter contained in the report.
328 LS.
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246. Appointment and powers of inspectors to investigate owner-
ship of company.—(1) Where it appears to the Central Government
that there is good reason so to do, it may appoint one or more inspec-
tors to investigate and report on the membership of any company
and other matters relating to the company, for the purpose of deter-
mining the true persons—

(a) who are or have been financially interested in the success
or failure, whether real or apparent, of the company, or

(b) who are or have been able to control or materially to
influence the policy of the company. '

(2) When appointing an inspector under sub-section (I), the
Central Government may define the scope of his investigation,
whether as respects the matters or the period to which it is to extend
or otherwise, and in particular may limit the investigation to matters
connected with particular shares or debentures.

(3) Subject to the terms of an inspector’s appointment, his powers.
shall extend to the investigation of any circumstances suggesting
the existence of any arrangement or understanding which, though
not legally binding, is or was observed or is likely to be observed

in practice and which is relevant to the purp?é-es of his investigation.

(4) Subject as aforesaid, the powers of the inspector shall also
extend, where the company has or at any time had a managing
agent or secretaries and treasurers,—

(a) in case such managing agent or secretaries and treasur-
€rs, are or were a body corporate, to the investigation of the

ownership of the shares of such body corporate, and of who the
persons are or were who control or manage or controlled or
managed its affairs;

(b) in case such managing agent or secretaries and treasur-
ers, are or were a firm, to the investigation of who the persons are

or were who control or manage or controlled or managed its
affairs as partners in the firm or otherwise and of the respec-
tive interests therein of the partners; and

(c) in all cases, to the investigation of who the persons are
who are entitled or who the persons were who were entitled to
any share of, or any amount forming part of, the * * * re-
muneration of such managing agent or secretaries and treasurers.

(5) For the purposes of any investigation under this section,
sections 238, 239 and 240 shall apply with the necessary modifications

of references to the affairs of the company or to those of any other
body corporate or of any managing agent, secretaries and treasurers,

or associate:
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Provided that the said sections shall apply in relation to all
persons (including persons concerned only on behalf of others) wha
are or have been, or whom the inspector has reasonable cause to
believe to be or to have been—

(i) financially interested in the success or failure, or the
apparent success or failure, of the company, or of any other
body corporate, managing agent, secretaries and treasurers or
associate whose membership or constitution is investigated with
that of the company, or

(ii) able to control or materially to influence the policy of
such company, body corporate, managing agent, secretaries and

treasurers or associate,

as they apply in relation to officers and agents of the company, of
the other body corporate, or of the managing agent, secretaries

and treasurers or associate, as the case may be:

Provided further that the Central Government shall not be bound
to furnish the company or any other person with a copy of any report
by an inspector appointed under this section or with a complete copy
thereof, if it is of opinion that there is good reason for not divulging
the contents of the report or of parts thereof; but in such a case,
the Central Government shall cause to be kept by the Registrar a
copy of any such report, or as the case may be, of the parts thereo
as respects which it is not of that opinion. :

(6) The expenses of any investigation under this section shall be
defrayed by the Central Government out of moneys provided by
Parliament, unless the Central Government directs that the ex-
penses or any part thereof should be paid by the persons on whose
application the investigation was ordered.

247. Power to require information as to persons interested im
shares or debentures or in interest in managing agency firm efe—~—
(1) Where it appears to the Central Government that there is good
reason to investigate the ownership of any shares in or debentures
of a company, or of a body corporate which acts or has acted as the
managing agent or secretaries and treasurers of a company, and that
it is unnecessary to appoint an inspector for the purpose, the Central
?ox{)erlnment may require any person whom it has reasonable cause
o believe—

(a) to be, or to have been, interested in those shares or
debentures; or

(b) to act, or to have acted, in relation to those shares or
dl;ebentures, as the legal adviser or agent of someone interested
therein;
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to give the Central Government any information which he has, or
can reasonably be expected to obtain, as to the present and past
interests in those shares or debentures and the names and addresses
of the persons interested and of any persons who act or have acted
on their behali in relation to the shares or debentures.

(2) For the purposes of sub-section (1), a person shall be deemed
to have an interest in a share or debenture—

(a) if he has any right to acquire or dispose of the share or
debenture or any interest therein or to vote in respect thereof;
* *

(b) if his consent is necessary for the exercise of any of the
rights of other persons interested therein; or -

(c) if other persons interested therein can be required, or are
accustomed, to exercise their rights in accordance with his
directions or instructions.

(3) Where it appears to the Central Government that there is
good reason to investigate the ownership of any interest in a firm
which acts or has acted as managing agent or as secretaries and
treasurers of any company, and that it is unnecessary to appoint an
inspector for the purpose, the Central Government may require any
person whom it has reasonable cause to believe—

(a) to have, or to have had, any interest in the firm, or

(b) to act or to have acted, in relation to any such interest,
as the legal adviser or agent of someone interested therein,

to give the Central Government any information which he has, or
ean reasonably be expected to obtain, as to the present and past
interests held in the firm, and the names and addresses of the per-
sons interested and of any persons who act or have acted on their
behalf in relation to any such interest.

(4 Any person—

(a) who fails to give any information required of him under
this section, or

(b) who, in giving any such information, makes any state-
ment which he knows to be false in a material particular or
recklessly makes any statement which is false in a material
particular,

shall be punishable with imprisonment for a term which may extend
to six months, or with fine which may extend to five thousand
rupees, or with both.

248. Investigation regarding association with managing agent.—
(1) Where any question arises as to whether any body corporate, firm,
~ or individual is or is not, or was or was not, an associate of the
‘managing agent or secretaries and treasurers of a company and it
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appears to the Central Government that there is good reason to
investigate such question, it may either— :

(a) appoint an inspector for the purpose of making the in-
vestigation; or

(b) if it considers it unnecessary to appoint an inspector as
aforesaid, require any person whom it has reasonable cause to
believe to be in a position to give relevant information in regard
to the question, to furnish the Central Government with intor-
mation on such matters as may be specified by it.

(2) The provisions of section 246 shall apply mutatis mutandis

to cases falling under clause (a) of sub-section (I) and those of
section 247 to cases falling under clause (b) of that sub-section.

249, Power to impose restrictions on shares or 'debentures.—
(I) Where in connection with an investigation under section 246, 247
or 248, it appears to the Central Government that there is difficulty
in finding out the relevant facts about any shares (whether icsued
or to be issued), and that the difficulty is due wholly or mainly to
the unwillingness of the persons concerned or any of them to assist
the investigation as required by this Act, the Central Government
may, by order, direct that the shares shall, until further order, be
subject to the restrictions imposed by this section.

(2) So long as any shares are directed to be subject to the res-
trictions imposed by this section— ‘

(a) any transfer of thosg shares shall be void;

(b) where those shares are to be issued, they shall not be
issued; and any issue thereof or any transfer of the right to be

issued therewith, shall be void;

n (¢) no voting rights shall be exercisable in respéct of those
shares;

_(d) no further shares shall be issued in right of those shares
or in pursuance of any offer made to the holder thereof; and any
issue of such shares, or any transfer of the right to be issued

therewith, shall be void;

(e) except in a liquidation, no payment shall be made of
any sums due from the company on those shares, whether in
respect of dividend, capital or otherwise.

(3) Where the Central Government makes an order directing
that any shares shall be subject to the said restrictions, or refuses .
to make an order directing that any shares shall cease to be subject
thereto, any person aggrieved thereby may apply to the Court, and
the Court may, if it sees fit, direct that the shares shall cease to be
subject to the said restrictions. :

(4) Any order (whether of the Central Government or of the
Court), directing that any shares shall cease to be subject to the said
restrictions which is expressed to be made with a view to permitting
a transfer of those shares may continue the restrictions mentioned



198

in clauses (d) and (e) of sub-section (2), either in whole or in part,

so far as they relate to any right acquired or offer made, before the
i{ransfer. ’

(5) Any person who—

(a) exercises, or purports to exercise, any right to dispose of
any shares or of any right to be issued with any such shares,
when to his knowledge, he is not entitled to do so, by reason of
any of the said restrictions applicable to the case;

(b) votes in respect of any such shares, whether as holder
or proxy, or appoints a proxy to vote in respect thereof when,
to his knowledge, he is not entitled to do so by reason of eny of
the said restrictions applicable to the case; or

(c) being the holder of any such shares, fails to give notice
of the fact of their being subject to the said restrictions to any
person whom he does not know to be aware of that fact but
whom he knows to be entitled, apart from such restrictions, to
vote in respect of those shares, whether as holder or as proxy;

shall be punishable with imprisonment for a term which may ex-
tend to six months, or with fine which may extend to five thousand
rupees, or with both.

(6) Where shares in any company are issued in contravention of
such of the said restrictions as may be applicable io the case, the
company, and every officer of the company who is in default, shall
be punishable with fine which may extend to five thousand rupees.

(7) A prosecution shall not be instituted under this section except
by, or with the consent of, the Central Government.

(8) This section shall apply in relation to debentures as it applies
in relation to shares. :

250, Saving for legal advisers and bankers.—Nothing in sections
233 to 249 shall require the disclosure to the Registrar or to the Cen-
iral Government or to an inspector appointed by that Government—

(a) by a legal adviser, of any privileged communication
made to him in that capacity, except as respects the name and
address of his client; or

(b) by the bankers of any company, bocy corperate, manag-
ing agent, secretaries and treasurers or other person, referred to

. in the sections aforesaid, as such bankers, of any information as
" to the affairs of any of their customers other than such com-

pany, body corporate, managing agent, secretaries and treasu-
rers or person.
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CHAPTER I1

* * DIRECTORS

Constitution of Board of Directors

251. Minimum number of directors.—(1) Every public company,

and every private company which is a subsidiary of a public com-
pany, shall have at least three directors.

(2) Every private company Which is not a subsidiary of a public
company shall have at least two directors.

(3) The directors of a company collectively are referred to in this
Act as the “Board of directors” or “Board”.

252. Only individuals to be directors.—No.body corporate, asso-

ciation or firm shall be appointed director of a public or private com-
pany, and only an individual shall be so appointed.

253. Subscribers of memorandum deemed to be directors.—In de-

fault of and subject to any regulations in the articles of a company,
subscribers of the memorandum who are individuals, shall be deem-

ed to be the directors of the company, until the directors are duly
appointed in accordance with section 254.

254. Appointment of directors, and proportion of those who are to
retire by rotation.— (1) Not less than two-thirds of the total number
of directors of a public company, or of a private company which is a
subsidiary of a public company, shall—

(a) be persons whose period of office is liable to determina-
tion by retirement of directors by rotation, and

(b) save as otherwise expressly provided in this Act, be
appointed by * * * the company in general meeting.

(2) The remaining directors in the case of any such company, and
the directors generally in the case of a private company which is not
a subsidiary of a public company, shall, in default of and subject to
any regulations in the articles of the company, also be appointed by
* * *  the company in general meeting.

255. Provision regarding directors retiring by rotation.—(1) At

the first annual general meeting of a public company or a private
company which is a subsidiary of a public company held next after
the date of the general meeting at which the first directors are
appointed in accordance with section 254, and at every subsequent
annual general meeting, one-third of such of the directors for the
time being as are liable to retire by rotation, or if their number isnot
three or a multiple of three, then, the number nearest to one-third,
shall retire from office.
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in clauses (d) and (e) of sub-section (2), either in whole or in part,

so far as they relate to any right acquired or offer made, before the
transfer. ,

(5) Any person who—

(a) exercises, or purports to exercise, any right to dispose of
any shares_ or of any right to be issued with any such shares,
when to his knowledge, he is not entitled to do so, by reason of
any of the said restrictions applicable to the case;

(b) votes in respect of any such shares, whether as holder
Or Proxy, or appoints a proxy to vote in respect thereof when.
to his knowledge, he is not entitled to do so by reason of eny of
the said restrictions applicable to the case; or

(c) being the holder of any such shares, fails to give notice
of the fact of their being subject to the said restrictions to any
person whom he does not know to be aware of that fact but
whom he knows to be entitled, apart from such restrictions, to
vote in respect of those shares, whether as holder or as proxy;

shall be punishable with imprisonment for a term which may ex-
tend to six months, or with fine which may extend to five thousand
rupees, or with both.

(6) Where shares in any company are issued in contravention of
such of the said restrictions as may be applicable io the case, the
company, and every officer of the company who is in default, shall
be punishable with fine which may extend to five thousand rupees.

(7) A prosecution shall not be instituted under this section except
by, or with the consent of, the Central Government.

(8) This section shall apply in relation to debentures as it applies
in relation to shares. -

250. Saving for legal advisers and bankers.—Nothing in sections
233 to 249 shall require the disclosure to the Registrar or to the Cen-
iral Government or to an inspector appointed by that Government—

(a) by a legal adviser, of any privileged communication
made to him in that capacity, except as respects the name and
address of his client; or

(b) by the bankers of any company, bocy corperate, manag-
ing agent, secretaries and treasurers or other person, referred to

in the sections aforesaid, as such bankers, of any information as
to the affairs of any of their customers other than such com-

pany, body corporate, managing agent, secretaries and treasu-
Yers or person.
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CHAPTER I1

* * DIRECTORS

Constitution of Board of Directors

251. Minimum number of directors.—(1) Every public company,

and every private company which is a subsidiary of a public com-
pany, shall have at least three directors.

(2) Every private company Which is not a subsidiary of a public
company shall have at least two directors.

(3) The directors of a company collectively are referred to in this
Act as the “Board of directors” or “Board”.

252. Only individuals to be directors.—No' body corporate, asso-

ciation or firm shall be appointed director of a public or private com-
pany, and only an individual shall be so appointed.

253. Subscribers of memorandum deemed to be directors.—In de-

fault of and subject to any regulations in the articles of a company,
subscribers of the memorandum who are individuals, shall be deem-

ed to be the directors of the company, until the directors are duly
appointed in accordance with section 254.

254, Appointment of directors and proportion of those who are to
retire by rotation.—(1) Not less than two-thirds of the total number
of directors of a public company, or of a private company which is a
subsidiary of a public company, shall—

(a) be persons whose period of office is liable to determina-
tion by retirement of directors by rotation, and

(b) save as otherwise éxpressly provided in this Act, be
appointed by * * * the company in general meeting.

(2) The remaining directors in the case of any such company, and
the directors generally in the case of a private company which is not
a subsidiary of a public company, shall, in default of and subject to
any regulations in the articles of the company, also be appointed by
* * ¥ the company in general meeting.

255. Provision regarding directors retiring by rotation.—(1) At

the first annual general meeting of a public company or a private
company which is a subsidiary of a public company held next after
the date of the general meeting at which the first directors are
appointed in accordance with section 254, and at every subsequent
annual general meeting, one-third of such of the directors for the
time being as are liable to retire by rotation, or if their number isnot
three or a multiple of three, then, the number nearest to one-third,
shall retire from office.
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(2) The directors to retire by rotation at every annual genera}
meeting shall be those who have been longest in office since their last
appointment, but as between persons who became directors on the
same day, those who are to retire shall, in default of and subject to
any agreement among themselves, be determined by lot.

(3) At the annual general meeting at which a director retires as
aforesaid, the company may fill up the vacancy by appointing
the retiring director or some other person thereto.

(4) (a) If the place of the retiring director is not so filled up and
the meeting has not expressly resolved not to fill the vacancy, the
meeting shall stand adjourned till the same day in the next week, at
the same time and place, or if that day is a public holiday, till the
next succeeding day which is not a public holiday, at the same time
and place.

(b) If at the adjourned meeting also, the place of the retiring
director is not filled up and that meeting also has not expressly
resolved not to fill the vacancy, the retiring director shall be deemed
to have been re-appointed at the adjourned meeting, unless—

(i) at that meeting or at the previous meeting a resolution
for the reappointment of such director has been put to the meet-

ing and lost;

_ (i) the retiring director has, by a notice in writing address-
ed to the company or its Board of directors, expressed his un-
willingness to be so reappointed; ‘

(iii) he is not qualified or is disqualified for appointment,;

(iv) a resolution, whether special or ordinary, is required
for his appointment or re-appointment in virtue of any provisions
of this Act; or

(v) tne proviso to sub-section (2) of section 262 or sub-
section (3) of section 279 is applicable to the case.

~ (5) Where a director is to retire at any annual general meeting
both in virtue of sub-section (2) and in virtue of sub-section
(2)of section 279, he shall be deemed, for the purposes of this sec-

tion, to retire in virtue of sub-sectioh (2) of this section.

256. Right of persons other than retiring directors to stand for
directorship.—(1) A person who is not a retiring director shall, sub-
ject to the provisions of this Act, be eligible for appointment to the
office of director at any general meeting, if he or some * * member
intending to propose him has, not less than fourteen days before the
meeting, left at the office of the company a notice in writing under
his hand signifying his candidature for the office of director or the
intention of such member to propose him as a candidate for that
office, as the case may be. :

(2) Sub-section (1) shall not apply to a private company, unless
it is a subsidiary of a public company.

257. Right of company to increase or reduce the number of
directors.—(1) Subject to the provisions of sections 251, 254 and
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258, a company in general meeting may,” * ¥ * ¥ by ordinary
resolution, increase or reduce the number of its directors within the
limits fixed in that behalf by its articles.

258. Increase in number of directors to require Government
sanction.—In the case of a public company or a private company
which is a subsidiary of a public company, any increase in the num-
ber of its directors, except—

(a) in the case of a company which was in existence on the
21st day of July, 1951, an increase which was within the per-
missible maximum under its articles as in force on that date; and

(b) in the case of a company which came or may come into
existence after that date, an increase which is within the per-
missible maximum under its memorandum and articles as first
registered,

shall not have any effect unless approved by the Central Government;
and shall become void if, and in so far as, it is disapproved by that
Government. .

259. Additional directors.—Nothing * * * in section 254,
257, or 258 shall affect any power conferred on the Board of direc-
tors by the articles to appoint additional directors:

Provided that such additional directors shall hold office only up
to the date of the next annual general meeting of the company:

Provided further that the number of the directors and additional
directors together shall not!exceed the maximum strength fixed for
the Board by the articles.

260. Certain persons connected with managing agent not to be

appointed directors, except by special resolution.—(1) If a public
company, or a private company which is a subsidiary of a public
company, has a managing agent and such managing agent is au-

thorised by the articles to appoint any director to the Board, none

of the following persons shall be appointed as a director of the
company whose period of office is liable to determination by retire-
ment of directors by rotation, except by a special resolution passed
by the company:—

(a) any person who is an officer or employee of, or who
holds any office or place of profit under, the company or any sub-
sidiary thereof:

Provided that nothmg in this clause shall - apply to the
director of such company or subsidiary, or to the holder of any
office or place of profit under such company or subsidiary which
;ngy be held by a d1rector of the company by virtue of section

1

(b) where any office or place of profit which would dis-
qualify a person under clause (a), read with the proviso thereto,
is held by any firm, any partner in, or employee of, the firm;

(c¢) where any such office or place of profit is held by a pri-
vate company, any member, officer or employee of such com-

pany;
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(d) where any such office or place of profit is held by a body
corporate, any officer or employee of such body corporate;

(e) any person who is entitled, by virtue of any agreement,
to any share of, or any amount out of, the remuneration received

by the managing agent;

(f) where the managing agent is an individual, any partner
or employee of the managing agent; or
*. * * * * #

(9) any person who is an officer or employee of, cr who
holds any office or place of profit under, any body - corporate
under the management of the managing agent or any subsidiary
of such body corporate:

Provided that nothing in clause (g) shall apply to the director of

such body corporate or subsidiary or to the holder of any office or
Place of profit under such body corporate or subsidiary which may
be held by a director of such body corporate by virtue of section 313.

(2) Special notice shall be required of any resolution appointing,
or approving the appointment of, any person referred to in clauses
(a) to (g) of sub-section (1), as a director of the company.

(3) The notice given to the company of any such resolution, and
the notice thereof given by the company to its members, shall set out
the reasons which make the resolution necessary.

(4) Nothing in this section shall be deemed to prevent any
director holding any office immediately before the commencement of
this Act from continuin}g to hold that office up to the next annual
general meeting of the company.

261. Filling of * * casual vacancies among directors.—(1) In
the case of a public company or a private company which is a
subsidiary of a public company, if the office of any director
appointed by the company in general meeting * * 1is vacated

before his term of office will expire in the normal course, the result-
ing casual vacancy may, in default of and subject to any regulations

in the atticles of the company, be filled by the Board of directors at
a * * meeting of the Board.

(2) Any person so appointed shall hold office only up to *
the date up to which the director in whose place he is appointed

would have held office if it had not been vacated as aforesaid * * *.
. *®

* * &

* * . * * *

262. Appointment of directors to be voted on individually.—(1)
At a general meeting of a public company or of a private company
which is a subsidiary of a public company, a motion shall not be
made for the appointment of two or more persons as directors of the
company by a single resolution, unless a resolution that it shall be
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so made has first been agreed to by the meeting without any vote
being given against it. :

(2) A resolution moved in contravention of sub-section (&) sh_all
be void, whether or not objection was taken at the time to its being
s0 moved: .

Provided that where a resolution so moved is passed, no provision
for the automatic re-appointment of retiring directors in default of
another appointment shall apply.

(3) For the purposes of this section, a motion for approving a
person’s appointment or for nominating a person for appointment
shall be treated as a motion for his appointment.

P * * * * * * * *

263. Consent of candidate for directorship to be filed with Regiﬁ-

trar.—(1) A person who is not a retiring director shall not be capable
of being appointed director of a company- unless he has, by himself
or by his agent authorised in writing, signed and filed with the
Registrar, a consent in writing to act as such director.

(2) Sub-section (1) shall not apply to a private company unless
it is a subsidiary of a public company. ' '

264. Option to company to adopt proportional representation for
the appointment of directors.—Notwithstanding anything contained.
in this Act, the articles of a company may provide for the appoint-
ment of not less than two-thirds of the total number of the directors
of a public company or of,a private company which is a subsidiary
of a public company, according to the principle of proportional re-
presentation, whether by the single transferable vote or by a system
of cumulative voting or otherwise, the appointments being made
once in every three years and interim casual vacancies being filled in
accordance with the provisions, mutatis mutandis, of section 261.

265. Restrictions on appointment or advertisement of director.—
(1) A person shall not be capable of being appointed director of a
company by the articles, and shall not be named as a director or
proposed director of a company in a prospectus issued by or on.
behalf of the company, or as proposed director of an intended coms-
pany in a prospectus issued in relation to that intepded company,
or in a statement in lieu of prospectus filed with the Registrar by
or on behalf of a company, unless, before the registration of the
articles, the publication of the prospectus, or the filing of the state-
ment in lieu of prospectus, as the case may be, he has, by himself
or by his agent authorised in writing,—

(a) signed and filed with the Registrar a consent in writing
to act as such director; and

(b) * * * * * * either—

(i) signed the memorandum for * * * shares nct
being less in number or value than that of his qualification
shares, if any; * *
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(it) taken his qualification shares, if any, from the com-
pany and paid or agreed to pay for them; * * )

(iii) signed and filed with the Registrar an undertaking
in writing to take from the company his qualification shares,.
if any, and pay for them; or

(iv) made and filed with the Registrar an affidavit to
the effect that * * * shares, not being less in number or
value than that of his qualification shares, if any, are regis-

"~ tered in his name.

(2) Where a person has signed and filed as aforesaid an undertak-
Ing to take and pay for his qualification shares, he shall, as regards.
those shares, be in the same position as if he had signed the memo-
randum for shares of that number or value.

(3) References in this section to the share qualification of a
director or proposed director shall be construed as including only
a share qualification required within a period determined by
reference to the time of appointment, and references therein to
qualification shares shall be construed accordingly.

. (4) On the application for registration of the memorandum and
the articles, if any, of a company, the applicant shall file with the
Registrar a list of the persons who have consented to be directors
of the company; and, if this list contains the name of any person
.who has not so consented, the applicant shall be punishable with
fine which may extend to five hundred rupees.

(5) This section shall not apply to—
(e¢) a company not having a share capital;
(b) a private company; * *
(¢) a company which was a private company before becom-
ing a public company; or '
(d) a prospectus issued by or on behalf of a company after
the expiry of one year from the date on which the company
was entitled to commence business.

Managing Directors, etc.

266. Certain persons not to be appointed managing directors.—
(1) No company shall, after the commencement of this Act, appnint
or employ, or continue the appointment or employment of, any pe1-
son as its managing director who—

(a) is an undischarged insolvent, or has at any time bkeen

adjudged an insolvent; -

(b) suspends, or has at any time suspended, payment to his
creditors, or makes, or has at any time made, a composition with
them; or

(c) is, or has at any time been, convicted by a Court in India
of an offence involving moral turpitude.

(2) This section shall not apply to a private company, unless it is

a subsidiary of a public company.
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267. Amendment of provision relating to managing or mnen-
«otational directors to require Government approval.—In the case of
a public company or a private company which is a subsidiary of
a public company, an amendment of any provision relating to the
appointment or re-appointment of a managing director or ¢f a
director not liable to retire by rotation, whether that provision be
contained in the company’s memorandum or articles, or in an agree-
ment entered into by it, or in any resolution passed by the company
in general meeting or by its Board of directors,-shall not have any
effect unless approved by the Central Government; and the amend-
ment shall become void if, and in so far as, it is disapproved by that
Government.

268. Appointment of manging director to require Government
approval —In the case cf a public company or a private company
which is a subsidiary of a public company, the appointment of a
managing director for the first time after the commencement of this
Act in the case of an existing company, and after the expiry of three
months from the date of its incorporation in the case of any other
company, shall not have any effect unless approved by the Central
Government; and shall become void if, and in so far as, it is dis-
approved by that Government. '

( Share Qualification

269. Time within which share qualification is to be obtained and
maximum amount thereof.—(1) Without prejudice to the restrictions
tmposed by section 265, it shall be the duty of every director who
is required by the articles of'the company to hold a specified share
qualification and who is not already qualified in that respect, to
obtain his qualification within two months after his appointment as
director.

(2) Any provision in the articles of the company (whether made
before or after the commencement of this Act) shall be void in so
far as it requires a person to hold the qualification shares before
his appointment as a director or to obtain them within a shorter
time than two months after his appointment as such.

(3) The nominal value of the qualification shares shall not exceed
five thousand rupees, or the nominal value of one share where it
exceeds five thousand rupees.

(4) For the purpose of any provision in the articles requiring a
direc’or to hold a specified share qualification, the bearer of a share
warrant shall not be deemed to be the holder of the shares specified
in the warrant.

270. Filing of declaration of share qualification by director.—
Every director, not being a technical director or a director appointed
by the Central or a State Government, shall within two months
after his appointment, or in the case of a director holding office at
the commencement of this Act, within two months after such com-
mencement, file with the company a declaration specifying the quali-
fication shares held by him. ‘
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271, Penalty.—If, after the expiry of the said period of two

months, any person acts as a director of the company when he does
not hold the qualification shares referred to in section 269, he shall

be punishable with fine which may extend to fifty rupees for every
day between such expiry and the last day on which he acted as a
director. -

272, Saving.—Sections 269 to 271 shall not apply to a private
company, unless it is a subsidiary of a public company.

Disqualifications of Directors

273. Disqualifications of directors.—(I) A person shall not be
capable of being appointed director of a company, if—

(a) he has been found to be of unsound mind by a Court of
competent jurisdiction and the finding is in force; * *

(b) he is an undischarged insolvent; * *

(c) he has applied to be adjudicated as an insolvent and his
application is pending; )

(d) he has been convicted by a Court in India of any * *
offence and sentenced in respect thereof * * * to imprisonment
for not less than six months and a period of five years has not

elapsed from the date of expiry of the sentence; * *

(e) he or any firm in which he is a partner * * * has
not paid any call in respect of shares of the company held by
him or the firm, * * * and six months have elapsed from

the last day fixed for the payment of the call; or

(f) an order disqualifying him for appointment as director
has been passed by a Court in pursuance of section 202 and is
in force, unless the leave of the Court has been obtained for his
appointment in pursuance of that section.

(2) The Central Government may, by notification in the Official
Gazette, remove—

(a) the disqualification incurred by any person in virtue of

clause * * (d) * * of sub-section (1), either generally or in
relation to any company or companies specified in the notification;
or

(b) the disqualification incurred by any person in virtue of
clause (e) of sub-section (1).

= * . * * * * * *

(3) A private company which is not a subsidiary of a public
company may, by its articles, provide that a person shall be disquali-
fied for appointment as a director on any grounds in addition to
those specified in sub-section (I).



Restrictions on Number of Directorships * * * * *

274, No person to be a director of more than twenty companies.—

After the commencement of this Act, no person shall, save as other-
wise provided in section 275, hold office at the same time as director

in more than twenty companies.

275. Choice to be made by director of more than twenty compa-
nies at commencement of Act.—(1) Any person holding office as

director in more than twenty companies immediately before the
commencement of this Act shall, within two months from such

commencement,—
(a) choose not more than twenty of those companies, as
companies in which he wishes to continue to hold the office of

director;
(b) resign his office as director in the other companies; and

(c) intimate the choice made by him under clause (a) to
each of the companies in which he was holding the cffice of
director before such commencement, to the Registrar having
jurisdiction in respect of each such company, and also to the Cen-
tral Government.

(2) Any resignation made in pursuance of clause (b) of sub-
section (1) shall become effective immediately on the despatch thereof’
to the company concerned.

(3) No such person shall act as director—

(a) in more than twenty companies, after the expiry of two.
months from the commencement of this Act, or

(b) of any company 'after despatching the resignation of his:
office as director .thereof, in pursuance of clause (b) of sub-
section (1).
276. Choice by person becoming director of more than twenty

companies after commencement of Act.—(1) Where a person already
holding the office of director in twenty companies is appointed, after-
the commencement of this Act, as a director of any other company,
the appointment—

(a) shall not take effect unless such person has, within fifteen

days thereof, effectively vacated his office as director in any of
the companies in which he was already a director, and

(b) shall become void immediately on the expiry of the
fifteen days if he has not, before such expiry, effectively vacated

his office as director in any of the other companies aforesaid.

(2) Whevre a person already holding the office of director in nine-
teen companies or less is appointed, after the commencement of this
Act, as a director of other companies, making the total number of

“his directorships more than twenty, he shall choose the director-
ships which he wishes to continue to hold or to accept, so however:
that the total number of the directorships, old and new, held by him:
shall not exceed twenty.
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None of the new appointzhents of director shall take effect until
.such choice is made; and all the new appointments shall become void
if the choice is not made within fifteen days of the day on which

the last of them was made.

277. Exclusion of certain directorships for the purposes of sections
274, 275 and 276.—(1) In calculating for the purposes of sections 274,
275 and 276, the number of companies of whieh a person may be a
director, the following companies shall be excluded, namely: —

(a) a private company which is neither a subsidiary nor a
holding company of a public company;
(b) an unlimited company; -

(c) an association not carrying on business for profit or wkich
prohibits the payment of a dividend;

(d) a company in which such person is only an alternate

director, that is to say, a director who is only qualified to act

.as such during the absence or incapacity of some other director.

(2) In making the calculation aforesaid, any company referred to

in clauses (a), (b) and (c) of sub-section (I) shall be excluded for

- period of three months from the date on which the company ceases
to fall within the purview of those clauses.

218. Penalty.—Any person who holds office, or acts, as a director
-of more than twenty companies in contravention of the foregoing
' -provisions shall be punishable with fine which may extend to five
thousand rupees in respect of each of those companies after the
first twenty. : .

Retiring age of Directors

279. Age limit and vacation of office on ‘reaching age limit.—
" (1) Save as otherwise provided in section 280, a person shall not be

capable of being appointed a director of a-fy-ﬁblic company or of a
private company which is a subsidiary of a public company, if he
has attained the age of sixty-five years.

(2) Save as aforesaid, a director of a public company or of a
_ private company which is a subsidiary of a public company shall
wvacate his office at the conclusion of the annual general meeting
commencing next after he attains the age of sixty-five years:

Provided that this sub-section shall not apply to a director who
is in office at the commencement of this Act so as to require the
termination of the appointment then held by him. before the con-
clusion of the third annual general meeting held after the com-
mencement of this Act, but shall apply so as to terminate the ap-
pointment aforesaid at the conclusion of that meeting, if he had
<completed the age of sixty-five years before the commencement of

the meeting.

(3) Where a person retires by virtue of sub-section (2), no provi-
-sion for the automatic re-appointment of retiring directors in default
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of another appointment shall apply; and if at the meeting at the
conclusion of which he retires, the vacancy is not filled, it may be
filled as a casual vacancy under section 261.

280. Age limit not to apply if company so resolves.—(1) Nothing
in section 279 shall prevent the appointment of & director who has
attained the age of sixty-five years or require a director to retire
who has attained that age, if his appointment is or was made or
approved by a resolution passed by the company in general meeting
and specifically declaring that the age limit shall not apply to him.

(2) Special notice shall be required of any such resolution; and
unless such notice is given, the resolution shall be void.

(3) Notice of any such resolution given to the company, and by the
company to its members, must state or must have stated the age

of the person to whom it relates.

281. Duty of director to disclose age.—(l1) ‘Any person who is

appointed, or to his knowledge is proposed to be appointed, director
of a company at a time when he has attained the age of cixty-five
years or such lower age, if any, as may be specified in the company’s
articles in this behalf, shall give notice of his age to the company:

Provided that this sub-section shall not apply in relation to a
person’s re-appointment on the termination of his previous appoint-
ment as director of the company, if notice has been given as afore-
caid in connection with, or at any time during the continuance of,
such previous appointment or any appointment as director prior

thereto.

(2) Any person who—
(a) fails to give notice of his age as required by sub-section
(1), or N
(b) acts as director under any appointment which is invalid
or which has terminated, by reason of his age,

shall be punishable with fine which may extend to fifty rupees for
every day during which the failure continues or during which he
continues to act as aforesaid, as the case may be.

(3) For the purposes of clause (b) of sub-section (2), a person who

has acted as director under an appointment which is invalid or has
terminated, shall be deemed to have continued so to act throughout
the period from the date of the invalid appointment or the date on
which the appointment terminated, as the case may be, until the last
day on which he acted thereunder.

Vacation of Office by Directors

282, Vacation of office by directors.—(I) The office of a director
shall be vacated if—
(a) he fails to obtain within the time specified in sub-section
(1) of section 269, or at any time thereafter ceases to hold, the
share qualification, if any, required of him by the articles of
the company; * *
328 LS.
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(b) he is found to be of unsound mind by a Court of compe-
tent jurisdiction; * *

(c) he applies to be adjudicated an insolvent;

(d) he is ‘adjudged an insolvent, * *
* * * * x *° * % *

(e) he is convicted by a Court in India of any * * offence
and is sentenced in respect thereof * * * to imprisonment
for not less than six months;

(f) he or any firm in which he is a partner * * * fails
to pay any call in respect of shares of the company held by him
or the firm * * * within six months from the last date fixed

“for the payment of the call; * *
% * * * * *

(9) he absents himself from three consecutive meetings of
the Board of directors, or from all meetings of the Board for a
continuous period of three months, whichever is longer, without
obtaining leave of absence from the Board; * *

(h) he, or any firm in which he is a partner or any private
company of which he is a director, accepts a loan, or any guar-
antee or security for a loan, from the company in contravention
of section 294; * *

(i) he acts in contravention of section 298; * *

() he becomes disqualified by an order of Court under
section 202; or

(k) he is removed * * * in pursuance of section 283.

(2) Notwithstanding anything in clauses * * (d), * * (e) and
(j) of sub-section (1), the disqualiﬁcation_referred to in those clauses
shall not take effect—

(a) for thirty days from the date of the adjudication or ‘
sentence; -

. (b) where any appeal or petition is preferred within the
thirty days aforesaid against the adjudication, sentence or convie-
tion resulting in the sentence, until the expiry of seven days from
the date on which such appeal or petition is disposed of; or

(c) where within the seven days aforesaid, any further appeal
or petition is preferred in respect of the adjudication, sentence,
or conviction and the appeal or petition, if allowed, would result
in the removal of the disqualification, until such further appeal
or petition'is disposed of.

(3) A private company which is not a subsidiary of a public ccm-

pany may, by its articles, provide, that the office of director shall
be vacated on any grounds in addition to those specified in sub-

section (1).
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283. Removal of directors.—(1) A corhpany may, by ordinary reso-
lution, remove a director before the expiry of his period of office:

Provided that this sub-section shall not, in the case of a private
company, authorise the removal of a director holding office for life
on the Ist day of April, 1952, whether or not he is subject to retire-

ment under an age limit by virtue of the articles or otherwise.

(2) Special notice shall be required of any resolution to remove
a director under this section or to appoint somebody instead of a
director so removed at the meeting at which he is removed.

(3) On receipt of notice of a resolution to remove a director under
this section, the company shall forthwith send a copy thereof to the
director concerned, and the director (whether or not he is a member
of the company) shall be entitled to be heard on the resolution at
the meeting. )

(4) Where notice is given of a resolution to remove a director
under this section and the director concerned makes with respect
thereto’ representations in writing to the company (not exceeding
a reasonable length) and requests their notification to members of
the company, the company shall, unless the representations are re-
ceived by it too late for it to do so,—

(a) in any notice of the resolution given to members of the
company, state the fact of the representations having been made;
and '

(b) send a copy of the'representations to every member of the
company to whom notice of the meeting is sent (whether before
or after receipt of the representations by the company);

and if a copy of the representations is not sent as aforesaid because
they were received too late or because of the company’s default,
the director may (without prejudice to his right to be heard orally)
require that the representations shall be read out at the meeting:

Provided that copies of the representations need not be sent out
and the representations need not be read out at the meeting if, on
the application either of the company or of any other person who
claims to be aggrieved, the Court is satisfied that the rights con-
ferred by this sub-section are being abused to secure needless publi-
city for defamatory matter; and the Court may order the company’s
costs on the application * * *to be paid in whole or in part by
the director notwithstanding that he is nof a party to it.

(5) A vacancy created by the removal of a director under this
section may, if he had been appointed by the company in general
meeting or by the Board in pursuance of section 261, be filled by
the appointment of another director in his stead by the meeting

at which he is removed, provided special notice of the intended
appointment was given under sub-section (2).

A director so appointed shall hold office until the date up to which

his' predecessor would have held office if he had not been removed
as aforesaid. 4
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(6) If the vacancy is not filled under sub-section (5), it may be
filled as a casual vacancy in accordance with the provisions, so far
as they may be applicable, of section 261, and all the provisions of

that section shall apply accordingly:

Provided that the director who was removed from oifice shall not
be re-appointed as a director by the Board of directors.

(7) Nothing in this section shall be taken—

(a) as depriving a person removed thereunder of any cem-
pensation or damages payable to him in respect of the termina-
tion of his appointment as director or of any appointment termi-
nating with that as director, or

(b) as derogating from any power to remove a director which
may exist apart from this section.

* * * * * * * * * *

Meetings of Board

281, Board * * to meet once in every three months.—In the
case of every company, a meeting of its Board of directors shall
be held at least cnce in every three calendar months * * *.

285. Netice of meetings.—(1) Notice of every meeting of the
Board of directors of a company shall be given in writing to every
director for the time being in India, and at his usual address in
India to every other director. T

.(2) Every oilicer of the company whose duty it is to give notice
as aforesaid and who fails to do so shall be punishable with fine
which may extend to one hundred rupees.

* * * * * * * * * *

“8 Quorum for meetings.—The quorum for a * * meet-
ing of the Board of directors of a company shall be—

(a) one-third of the total strength of the Board, as deter-
mined in pursuance of this Act, provided that the number

of the directors, if any, whose places may be vacant at the time
shall not be taken into account for the purposes of this clause, or

(b) two directors,
whichever is higher.

287. Procedure where meeting adjourned for want of quorum.—
{1) The provisions of section 284 shall not be deemed to have been
contravened merely by reason of the fact that a * * meeting of the
Board which had been * * called in compliance with the terms of that
section could not be held for want of a quorum. .
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(2) In such a case, unless the articles otherwise provide, the meet-
ing shall automatically stand adjourned till the same day * *
in the next week, at the same time and pl‘a‘ce, or if that day is a
public holiday, till the next succeeding day which is not a publie
holiday, at the same time and place.

* * * * * *

* * ]

288. Passing of resolutions by circulation—No resolution skall be
deemed to have been duly passed by the Board or by a committee
thereof * * by circulation, unless the resolution has been circulated

in draft, together with the necessary papers, if any, to all the direc-
tors, or to all the members of the committee, then in India (not

being less in number than the quorum fixed for a meeting of the
Board or committee, as the case may be), and to all other directors
or members, at their usual address in India .and has been approved
by such of them, or by a majority of such of them, as are entitled
to vote on the resolution. '

289. Validity of acts of directors.—Acts done by a person as &

director shall be wvalid, notwithstanding that it may afterwards be
discovered that his appointment was invalid by reason of any defect
or disqualification or had terminated hy virtue of any provision con-

tained in this Act or in the articles:

Provided that nothing in this section shall be deemed to give
validity to acts done by a director after his appointment has been
shown to the company to be invalid or to have terminated.

[

Bbard’s Powers and Restrictions thereon

250. General powers of Board.— (1) Subject to the provisions of
this Act, * * * the Board of directors of a company shall
be entitled to exercise all such powers, and to do all such acts and
things, as the company is authorised to exercise and do:

Provided that the Board shall not exercise any power or do any
act or thing which is directed or required, whether by this cr any
other Act or by the memorandum or articles of the company or other-
wise, to be exercised or done by the company in general meeting:

Provided further that in exercising any such power or doing any
such act or thing, the Board shall be subject to the provisions con-

tained in that behalf, in this or any other Act, or in the memoran-

dum or articles of the company, or in any regulations not inconsistent
therewith and duly made thereunder, including regulations made by

the company in general meeting.

(2) No regulation made by the company in general meeting shall
invalidate any prior act of the Board which would have been valid

if that regulation had not been made. .

291. Certain powers to be exercised by Board only at meeting.—
(1) The Board of directors of a company shall exercise the following
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powers on behalf of the company, and it shall do so, only by means
of resolutions passed at * * meetings of the Board:—

(a) the power to make calls on shareholders in respect of
money unpaid on their shares;
(b) the power to issue debentures;

(c) the power to borrow moneys otherwise than on deben-
tures;

(d) the power to invest the funds of the company; and
(e) the power to make loans:

. * * * * * * ¥ -

Provided that the Board may, by a resolution passed at a * *

meeting, delegate to any commitiee of directors, the managing direc-
tor, the managing agent, secretaries and treasurers, or the manager

of the company or in the case of a banking coﬁlpany, ‘also to a
manager or other principal officer of a branch office of the company,
the powers specified in clauses (c), (d) and (e), to the extent specified
in sub-sections (2), (3), and (4) respectively.

{2) Every resolution delegating the power referred to in clause
{c) of sub-section (1) shall specify the total amount up to which
moneys may be borrowed by the delegate.

(3) Every resolution delegating the power referred to in clause (d)
of sub-section (I) shall specify the total amount up to which the
funds may be invested, and the nature of the investments which
may be made, by the delegate.

(4) Every resolution delegating the power referred to in clause (e)
of sub-section (I) shall specify the total amount up to which loans
may be made by the delegate, the purposes for which the loans may
be * * made, and the maximum amount of loans which may be
made for each such purpose in individual cases.

* * * * * *

(5) Nothing in this section shall be deemed to affect the right of

the company in general meeting to impose restrictions and conditions
on the exercise by the Board of any of the powers specified in sub-

section (1).

292. Restrictions on powers of ~l_3_oard.—(1) The Board of directors
of a public company or of a private company which is a subsidiary

of a public company shall not, except with the consent of such public
tompany or subsidiary in general meeting,—

(a) sell, lease or otherwise dispose of the whole, or substan-
tially the whole, of the undertaking of the company, or where
the company owns more than one undertaking, of the whole, or
substantially the whole, of any such undertaking, * *

(b) remit, or g1ve time for the re-payment of, any debt due
by a director, *
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(c) invest otherwise than in trust securities ‘he sale proceeds
resulting from the acquisition, after the commencement of this
Act, * * * without the consent of the com-
pany, of any such undertaking as is referred ta in clause (a), or
of any premises -or properties used for any such undertaking
and without which it cannot be carried on or can be carried on
only with difficulty or only after a considerable time, * * * ¥ *

(d) borrow moneys after the commencement of this Act,
where the moneys to be * * borrowed together with the moneys
already borrowed by the company, (apart from temporary loans

obtained from the company’s bankers in the ordinary course of .
business) will exceed the aggregate of the paid-up capital of the

company and its free reserves, that is to say, reserves not set

apart for any specific purpose, or :

(e) contribute or agree to contribute, after'.the commencement
of this Act, to charitable and other funds not directly relating

to the business of the company or the welfare of its employees,

any amounts the aggregate of which exceeds or will, when taken
with contributions made or agreed to be made before the com-
mencement of this Act, exceed in any financial year ten thousand

rupees or three per cent of its average net profits as determined
in accordance with the provisions of sections 348 and 349 during

the three financial years immediately preceding, whichever is
greater. .

{2) Nothing contained in clause, (a) of sub-section (I) shall affect—

(a) the title of a buyer or other person who buys or takes
a lease of any such undertaking as is referred to in that clause,
in good faith and after exercising due care and caution; or

(b) the selling or leasing of any property of the company
where the ordinary business of the company consists of, or com-
prises, such selling or leasing..

(3) Any resolution passed by the company permitting any trans-
action such as is referred to in clause (a) of sub-section (I) may attach
such conditions to the permission as may be specified in the resolu-
tion, including conditions regarding the use, disposal or investment
of the sale proceeds which may result from the transaction:

Provided that this sub-section shall not be deemed to authorise
the company to effect any reduction in its capital except in accord-
ance with the provisions contained in that behalf in this Act.

(4) The acceptance by a banking company, in the ordinary course
of its business, of deposits of money from the public, repayable on
demand or otherwise, and withdrawable by cheque, draft, order or
otherwise, shall not be deemed to be a borrowing of moneys by the
banking company within the meaning of clause (d) of sub-section (I).

(5) No debt incurred by the company in excess of the limit im-
posed by clause (d) of sub-section (I) shall be walid or effectual,
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unless the lender proves that he advanced the loan in good faith and

without knowledge that the limit imposed by that clause had been
exceeded.

293. Appointment of sole selling agents to require approval of
company in general meeting.—(1) After the commencement of this
Act, the Board of directors of a company shall not appoint a sole
selling agent for any area, except subject to the condition that the
appointment shall cease to be valid if it is not approved by the
company in general meeting within a period of six months from the
date on which the appointment is made.

-

(2) If the company in general meeting disapproves of the appoint-
ment, or does not approve of it within the period of six months
aforesaid, it shall cease to be valid with effect from the date of such
disapproval, or the expiry of the period of six months aforesaid,
whichever is earlier.

(3) Where before the commencement of this Act, a company has
appointed a sole selling agent for any area for a period of not less
than five years, the appointment shall be placed before the company
in general meeting within a period of six months from such com-

mencement; and the company in general meeting may, by resolu-
tion,—

(a) if the appointment was made on or after the 15th dav
of February, 1955, terminate the appointment forthwith or with

effect from such later date as may be specified in the resolution:
and

(b) if the appointment was made before the date specified in
clause (a), terminate the appointment with effect from such
“date as may be specified in the resolution, not being earlier than
five years from the date on which the appointment was made,

or the expiry of one year from the commencement of this Act,
whichever is later.

294. Loans to directors, etc.—(I) Save as otherwise provided in
Se 0] PA1I3J3I UOTIDSS SIY) Ul I33JeuIdray) Aueduwod ou ‘(7) uor}oas-qns
“the lending company”) shall, without obtaining the previous appro-
val of the Central Government in that behalf, make any loan to, cor
give any guarantee or provide any security in connection with a
loan made by any other person to, or to any other person by,—

(a) any -director of the lendmcr company or of a company
which is its holding company; * *

(b) any firm in which any such director is a partner; * *

(¢) any private company of which any such director is a
director or member; *
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(d) any body corporate at a general meeting of which nct less
than twenty-five percent of the total voting power may be ex-
ercised or controlled by any such director, or by two or more
such directors together * * *; or

(e) any body corporate * * * * * the Board of directurs,
managing director, managing agent, secretaries and treasurers,
or manager whereof is accustomed to act in accordance: with the

directions or instructions of the Board or of any director or direc-
tors of the lending company * * * *

3

(2) Sub-section (1) shall not apply to any.loan made, guarantee
given or security provided—

(a) by a private company unless it is a subsidiary of a public
company; * * :

(b) by a banking company; * * .
{¢) by a holding company to its subsidiary; o

(d) by a company which is the managing agent or secretaries
and treasurers of another company to the latter.

(3) Where any loan made, guarantee given or security provided
by a lending company and outstanding at the commencement of this
Act could not have been made, given or provided, without the pre-
vious approval of the Central Government, if this section had then
been in force, the lending .tompany shall, within six months from
the commencement of this Act or such further time not exceeding
six months as the Central Government may grant for that purpose,
either obtain the approval of the Central Government {o the trans-
action or,enforce the repayment of the loan made, or in connection
with which the guarantee was given or the security was provided,
notwithstanding any agreement to the contrary.

(4) Every person who is knowingly a party to any contraven-
tion of sub-section (I1)'or (3) including in particular any person to
whom the loan is made or who has taken the loan in respect of which
the guarantee is given or the security is provided, shall be punishable
either with the fine which may extend to five thousand rupees or with
simple imprisonment for a term which may extend to six months:

Provided that where any loan in connection with which any such
guarantee or security has been given or provided by the lending
company has been repaid in full, no punishment by way of impri-
sonment shall be imposed under this sub-section; and where the loan
has been re-paid in part, the maximum punishment which may be
imposed under this sub-section by way of imprisonment shall be pro-
portionately reduced.

(5) All persons who are knowingly parties to any contravention
of sub-section (1) or (3) shall be liable, jointly and severally, to the
lending company for the repayment of the loan or for making good

the sum which the lending company may have been called upon to

pay in virtue of the guarantee given or the security provided by
such Company.
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(6) No officer of the lending company or of the borrowing body
corporate shall be pumshable under sub-section (4) or shall incur the
liability referred to in sub-section (5) in respect ct of any loan rrade,

guarantee given or security provided * * * in con-
" travention of clause (d) or (e) of sub-section (1),.unless at the time

when the loan was made, the guarantee was given or the security
was provided by the lendmg company, he knew or had express
notice that that clause was being contravened thereby.

295. Saving regarding booXk-debts.—Nothing contained in section
294 shall apply to a book-debt which is required to be treated by
virtue of the provision contained in that behalf in Schedule VI as
a loan or an advance for the purpose of preparing the balance sheet

of the company, unless the transaction represented by the book-
debt was from its inception in the nature of a loan or an advance.

296. Board’s sanction to be required for certain contracts in
which particular directors are interested.—(1) Except with the
consent of the Board of directors of a company, a director of the

company, a firm in which he is a partner, any other partner in such
a firm, or a private company of which the director is a member or

Adirector, shall not enter into any contract with the company—

(a) for the sale, purchase or supply of any goods, materials
or services; or

.(b) after the commencement of this Act, for underwriting
the subscription of any shares in, or debentures of, the

company * * * *

(2) Nothmg contained in clause (a) of sub-section (1) shall
affect * any contract or contracts for the sale, purchase

or supply of any goods, * * materials or services in which
either the company, or the director, firm, partner or private company,
as the case may be, regularly trades, or does business, provided that
the value of such goods and materials and the cost of such services
do not exceed five thousand rupees in the aggregate in any calendar

year comprised in the period of the contract or contracts. * *
* % =

* * %* * * * *

(3) The consent of the Board required by sub-section (1) shall
not be deemed to have been given within the meaning of that sub-
section, unless the consent is accorded—

(a) by a resolution passed at a meeting of the Board; and

(b) before the contract is entered into or within two months
of the date on which it was entered into.

(4) Where such consent is not accorded to the contract before
it is entered into, anything done in pursuance of the contract shall,
if such consent is ultimately not accorded, ke voidable at the option

of the Board.

(5) Sub-sections (3) and (4) shall not apply to any case where
consent has been accorded to the contract before the commence-
ment of this Act.
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297. Power of directors to carry on business when managing agent
or secretaries and treasurers are deemed to have vacated office, etc.—
Where in pursuance of any provisions contained in this Act the
managing agent or secretaries and treasurers are deemed to have
vacated or to have been suspended from office, or are removed or
suspended from office, or cease to act or to be entitled to act as
managing agent or secretaries and treasurers, or where a permanent

or temporary vacancy has otherwise occurred in the office of manag-
ing agent or secretaries and treasurers, then, notwithstanding any-
thing contained in this Act, the Board of directors * * * shall have
power to carry on, or arrange for the carrying on of, the affairs of
the company until the managing agent or secretaries and treasurers

again become entitled to act as such, or until the company in general
meeting resolves otherwise. * * * * *

Procedure, etc., where Director interested

298. Disclosure of interests by director.—(1) Every dicector of a

company who is in any way, whether directly or indirectly, concern-
ed or interested in a contract or arrangement, or proposed contract
or arrangement, entered into or to be entered into, by or .on behalf
of the company, shall disclose the nature of his concern or interest
at a meeting of the Board of directors * * * .

(2) (a) In the case of a proposed contract or arrangement, the
disclosure required to be made by a director under sub-section (1)
shall be made at the meeting of the Board at which the question of
entering into the contract or grrangement is first taken into consi-
deration, or if the director was not, at the date of that meeting, con-
cerned or interested in the proposed contract or arrangement, at
the first meeting of the Board held after he becomes so concerned
or interested.

(b) In the case of any other contract or arrangement * * * * |
the required disclosure shall be made at the first meeting of the Board

tract or arrangement.

(3) (a) For the purposes of sub-sections (I) and (2), a general
notice given to the Board by a director, to the effect that he is a
director or a member of a specified body corporate or is a member
of a specified firm and is to be regarded as concerned or interested
in any contract or arrangement which may, after the date of the
notice, be entered into with that body corporate or firm, shall be
deemed to be a sufficient disclosure of concern or interest in relation
to any contract or arrangement so made.

(b) Any such general notice shall expire at the end of the
financial year in which it is given, but may be renewed for further

" periods of one financial year at a time, by a fresh notice given in
the last month of the financial year in which it would otherwise
have expired.

(c) No such general notice, and no renewal thereof, shall be of .
effect unless either it is given at a meeting of the Board, or the
director concerned takes reasonable steps to secure that it is brought
up and read at the first meeting of the Board afier it is given.
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(4) Every director who fails to comply with sub-section (1) or
(2) shall be punishable with fine which may extend to five thousand

rupees.

(5) Nothing in this section shall be taken fo prejudice the opera-
tion of any rule of law restricting a director of a company from

having any concern or interest in any contracts or arrangements
with the company.

299. Interested director not to participate or vote in Beard’s pro-
ceedings.—(1) No director of a company shall, as a director, take
any part in the discussion of, or vote on, any contract or arrange-
ment entered into, or to be entered into, by or on behalf of the
company, if he is in any way, whether directly or indirectly, con-
cerned or interested in the contract or arrangement; nor shall his
presence count for the purpose of forming a quorum at the time of
any such discussion or vote; and if he does vote, his vote shall be

void.

(2) Sub-section (1) shall not apply to— _

(a) a private company which is neither a subsidiary nor &
holding company of a public company; * *

(b) a private company which is a subsidiary of a public
company, in respect of any contract or arrangement entered
into, or to be entered into, by the private company with the

holding company thereof; * * :
(¢) any contract of indemnitly against any loss which the
directors or any one or more of them may suffer by reascn of
becoming or being sureties or a surety for the company; * *
(d) any contract or arrangement entered into or to be
entered into with a public company, or a private company which
is a subsidiary of a public company, in which the interest of the
director aforesaid consists solely in his being a director of such
company and the holder of not more than shares of such number
or value therein as is requisite to qualify him for appointment

as a director thereof; or

(e) a public company or a private company which is a sub-
sidiary of a public company, in respect of which a notification is
issued under sub-section (3), to the extent specified in the notifi-

cation.

(3) In the case of a public company or a private company which
is a subsidiary of a public company, if the Central Government is
of opinion that having regard to the desirability of establishing or
promoting any industry, business or trade, it would not be in the
public interest to apply all or any of the prohibitions contained in
sub-section (1) to the company, the Central Government may, by
notification in the Official Gazette, direct that that sub-section shall
not apply to such company, or shall apply thereto subject to such
exceptions, modifications and conditions as may be specified 1n the

notification.
(4) Every director who knowingly contravenes the provisions of
this section shall be punishable with fine which may extend tfo five

thousand mpees.
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300. Register of contracts, companies and firms in which directors
are interested.—(1) A register shall be kept by every company, in
which shall be entered particulars of all contracts or arrangements
to which section 296 or 298 applies, including * * * the following
particulars, namely: —

(a) the date of the contract or arrangement;

(b) the names of the parties thereto;

(c) the principal terms and conditions thereof;

(d) the date on which it was placed before the Board;

(e) the names of the directors voting for and against the
contract or arrangement and the names of those remaining
neutral.

(2) Particulars of every such contract or arrangement * * * *
shall be entered in the register aforesaid within three days of the
* * meeting of the Board at which the conhtract or arrangement is
approved; and the register shall be placed before the next meeting
of the Board and shall then be signed by all the directors present
at that meeting.

(3) The register aforesaid shall also specify, in relation to each
director of the company, the names of the bodies corporate and
firms of which notice has been given by him under sub-section (3)
of section 298, .

(4) If default is made in complying with the provisions of sub-
section (1), * * (2) or (3), the company, and every officer of the
company who is in default;.shall, in respect of each default, be
punishable with fine which may extend to five hundred rupees.

(5) The register aforesaid shall be kept at the registered office
of the company; and it shall be open to inspection at such office,
and extracts may be taken therefrom and copies thereof may be
requlred by any member of the company to the same extent, in
the same manner, and on payment of the same fee as in the case
of the register of members of the company; and the provisions of
section 162 - shall apply accordingly.

301. stclodure to members of director’s interest in contract ap-
pomtm«r manager, managing director, managing agent or secretanes
and treasurers.—(1) Where a company—

(a) enters into a contract for the appointment of a manager

of the ¢ompany, in which contract any director of the company
is in any way, whether directly or indirectly, concerned or in-
terested, or

(b) varies any such contract already in existence and in
which a director is concerned or interested as aforesaid,

the company shall, within twenty-one days from the date of enter-
ing into the comraﬂt or of the varying of the contract, as the case
may be, send to every member of the company an abstract of the
terms of the coniract or variation, together with a memorandum
clea:ly specifying the nature of the concern or interest of the direc-

tor in such contract or variation.
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(2) Where a company enters into a contract for the appointment
uvf a managing director of the company, or varies any such contract
which is already in existence, the company shall send an abstract
of the terms of the contract or variation to every member of the
company within the time specified in sub-section (1); and if any
other director of the company is concerned or interested in the con-
tract or variation, a memorandum clearly specifying the nature of
the concern or interest of such other director in the contract or
variation shall also be sent to every member of the company with
the abstract aforesaid.

(3) Where a company proposes to enter into a contract for the
appointment of a managing agent or of secretaries and
treasurers, in which contract any director of the company
is concerned or interested as aforesaid, or proposes to vary
any such contract already in existence in which a director is
.concerned or interested as aforesaid, the company shall send the
abstract and memorandum referred to in sub-section (2) to every
member of the company, in sufficient time before the general meet-
ing of the company at which the proposal is to be considered.

(4) Where a director becomes concerned or interested as afore-
said in any such contract as is referred to in sub-section (1), (2)
or (3) after it is made, the abstract and memorandum, if any, refer-
red to in the said sub-sections shall be sent to every member of the
company within twenty-one days from the date on which the direc-
tor becomes so concerned or interested. :

. (5) If default is made in complying with the foregoing provi-
sions of this section, the company, and every officer of the company

who is in default, shall be punishable with fine which may ex-
tend to one thousand rupees.

(6) All contracts entered into by a company for the appointment
of a manager, managing director, managing agent or secretaries and
treasurers, shall be kept at the registered office of the company, and
shall be open to the inspection of any member of the company at
such office; and extracts may be taken therefrom and copies thereof
may be required by any such member, to the same extent, in the same
manner and on payment of the same fee, as in the case of the register
of members of the company; and the provisions of section 162 shall

- apply accordingly.

Register of Directors, etc.

302. Register of directors, * * managing agents, secretaries and
treasurers etc. * *.—(1) Every company shall keep at its registered
office a register of its directors, managing director, managing agent,
secretaries and treasurers, -manager and secretary, containing with
respect to each of them the following particulars, that is to say:—

(a) in the case of an individual, his present name and sur-
name in full; any former name or surname in full; his usuai
residential address; his nationality; and, if that nationality is
not the nationality of crigin, his nationality of origin; his busi-
ness occupation, if any; if he holds the office of director, manag-
ing director, managing agent, manager or secretary in any other
body corporate. the particulars of each such office held oy him;
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and except in the case of a private company which is not a
subsidiary of a public company, the date of his birth;

(b) in the case of a body corporate, its corporate name and
registered or principal office; and the full name, address,.
nationality, and nationality of origin, if different from that
nationality, of each of its directors; and if it holds the office-
of managing agent, * * * ¥ secretaries and treasurers, manager
or secretary in any other body corporate, the particulars of each
such office * * ;

(c) in the case of a firm, the name of the firm, the full name,
address, nationality, and nationality of origin, if different from.
that nationality, of each partner; and the date on which each
became a partner; and if the firm holds the office of managing:
agent, * * * secretaries and treasurers, manager or secretary
in any other body corporate, the particulars of each such
office * *; : E

(d) if any director or directors, have been nominated by a.
body corporate, its corporate name; all the particulars referred.
to in clause (a) in respect of each director so nominated, and also-
all the particulars referred to in clause (b) in respect of the-
body corporate;

(e) if any director or directors have been nominated by a.
firm, the name of the firm, all the particulars referred to in
clause (a) in respect of each director so nominated, and also-
all the particulars referred to in clause (c¢) in respect of the
firm. .

Explanation.—For the purposes of this sub-section—

(1) any person '** * * * * * * in
accordance with whose instructions, the Board of directors of"
a company is accustomed to act shall be deemed to be a director
of the company; ' -

(2) in the case of a person usually known by a title different.
fr%m his surname, the expression “surname” means that title;
an .

(3) references to a former name or surname do not include—

(i) in the case of a person usually known by an Indian
title different from his surname, the name by which he was.
kl&own previous to the adoption of, or succession to, the:
title:

(i1) in the case of any person, a former name or sur-
name, where that name or surname was changed or disused
before the person bearing the name attained the age of’
eighteen years, or has been changed or disused for a period
of not less than twenty years; and

(ii?) in the case of a married woman, the name or sur-
name by which she was known previous to the marriage.

(2) The company shall, within the periods respectively mention-
ed in this sub-section, send to the Registrar a return in the prescrib-
ed form containing the particulars specified in the. said register and
a notification in the prescribed form of any change among its direc-
tors, managing directors, managing agents, secretaries and treasurers,.
managers or secretaries or in any of the particulars contained in the
vegister, specifying the date of the change.
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The period within which the said return is to be sent shall be
a period of twenty-eight days from the appointment of the first
directors of the company and the period within which the said noti-
fication of a change is to be sent shall be twenty-eight days from the
happening thereof.
'

(3) If default is made in complying with sub-section (I) or (2),
the company, and every officer of the company who is in default,
shall be punishable with fine which may extend to fifty rupees for

every day during which the default continues.

303. Inspection of the register—(I) The register * *
kept under section 302 shall be open to the inspection of any member
of the company without charge and of any other person on payment
of one rupee for each inspection during business hours subject to such
reasonable restrictions as the company may by its articles or in
general meeting impose, so that not less than two hours in each day
are allowed for inspection. .

(2) If any inspection required under sub-section (1) is refused,—

(a) the company, and every officer of the company who is in
" default, shall be punishable with fine which may extend to
fifty rupees, and
*ox % o® ¥ % ¥ % (b) the Court may, by order, compel an
immediate inspection of the register.

304. Duty of directors etc.,, to make disclosure.—Every director
[including a person deemed to be a director by virtue of the Ex-
planation to sub-section (1) of section 302], managing director,
managing agent, secretaries and treasurers, marager or secretary of
any company, who is appointed to the oifice of director, managing
director, managing agent, secretaries and treasurers, manager or
secretary of any other body corporate shall, within twenty days
of his appointment, d.sclose to the company aforesaid tre particulars
relating to the office in the cother body corporate which are reguired
to be specified under sub-section (I) of section 302; and if he fails
to do so, he shall be punishable with fine which may extend to five
hundred rupees.

305. Register to be kept by Registrar and inspection thereof.—
(1) The Registrar shall keep a separate register or registers in
which there shall be entered the particulars received by him under
sub-section (2) of section 302 in respect of companies, so however

that all entries in respect of each such company shall be together.

(2) The register or registers aforesaid shall be open to inspec-
tion by any member of the public at any time during office hours,
on payment of the prescribed fee.

Register of Directors’ Shareholdings.

308, Register of directors’ shareholdings, etc.——(1) Every com-
pany shall keep a register showing, as respects each director of the
company, the number, description and amount of any shares in,
or debentures of, the company or any other body corporate, being

the company’s subsidiary or holding company, or a subsidiary of
the company’s holding company, which are held by him, or in trust for
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him, or of which he has any right to become the holder whether

on payment or not.
* * * * * * * * * * * * ¥ *

(2) Where any shares or debentures have to be recorded in the
said register or to be omitted therefrom, in relation to any director,
by reason of a transaction entered into after the commencement
of this Act and while he is a director, the register shall also show
the date of, and the price or other consideration for, the transaction:

Provided that where there is an interval between the agreement
for any such transaction and the completion thereof, the date so
shown shall be that of the agreement.

(3) The nature and extent of any interest or right in or over
any shares or debentures recorded in relation to a director in the
said register shall, if he so requires, be indicated in the register.

(4) The company shall not, by virtue of ‘anything done for the
purposes of this section, be affected with notice of, or be put upon
inquiry as to, the rights of any person in relation to any shares
or debentures. :

(5) The said register shall, subject to the provisions of this
section, be kept at the registered office of the company, and shall
be open to inspection during business hours (subject to such
reasonable restrictions as the company may, by its articles or in
general meeting, impose, so that not less than two hours in each
day are allowed for inspection) as follows:—

(a) during the period beginning fourteen days before the
date of the company’s annual general meeting and ending three
days after the date of its conclusion, it shall be open to the
inspection of any member or holder of debentures of the com-
pany; and '

(b) during that or any other period, it shall be open to
the inspection of any person acting on behalf of the Central
Government or of the Registrar.

. In computing the fourteen days and the three days mentioned
in this sub-section, any day which is a Saturday, a Sunday or a
public holiday shall be disregarded.

(6) Without prejudice to the rights conferred by sub-section
(5), the Central Government or the Registrar may, at any time,
require a copy of the said register, or any part thereof. -

(7) The said register shall also be produced at the commence-
ment of every annual general meeting of the company and
shall remain open and accessible during the continuance of the
meeting to any person having the right to attend the meeting.

* * If default is made in complying with this sub-section * *

the company, and every officer of the company who is in default,
shall be punishable with fine which may extend to five hundred
rupees. o

(8) If default is made in complying with sub-section (I) or
(2), or if any inspection required under this section is refused, or
if any copy required thereunder is not sent within a reasonable
328 LS.
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time, the company, and every officer of the company who is in
default, shall be punishable with fine which may extend to five
thousand rupees and also with a further fine which may extend
to twenty rupees for every day during which the default continues.

(9) In the case of any such refusal, the Court may, by order,

compel an immediate inspection of the register.

(10) For the purposes of this section—
. (a) any person in accordance with whose directions or
instructions the Board of directors of a company is accustomed

to act, shall be deemed to be a director of the company; and

* * * * * * * * * * * * * »

(b) a director of a company shall be deemed to hold, or
to have an interest or a right in or over, any shares or deben-
tures, if a body corporate other than the company holds them
or has that interest or right in or over them, and either—

(i) that body corporate or its Board of directors is
accustomed to act in accordance with his directions or
instructions; or

(ii) he is entitled to exercise or control the exercise
of one-third or more of the total voting power exercisable
at any general meeting of that body corporate.

307. Duty of directors and persons deemed to be directors
to make disclosure of shareholdings.—(1) Every director of a com-
pany, and every person deemed to be a director of the company
by virtue of sub-section (10) of section 306, shall give notice to
the company of such matters relating to himself as may be neces-
sary for the purpose of enabling the company to comply with the
provisions of that section.

(2) Any such notice shall be given in writing, and if it is not
given at a meeting of the Board, the person giving the notice shall
take all reasonable steps to secure that it is brought up and read.
at the meeting of the Board next after it is given.

(3) Any person who fails to comply “with sub-section (1) or
(2) shall be punishable with imprisonment for a term which may
extend to two years, or with fine which may extend to five thousand
rupees, or with both.

Remuneration of Directors

308. Remuneration of directors.—(1) The remuneration payable
to the directors of a company, including the managing director,
shall be determined, in accordance with the provisions of sectian
197 and this section, either by the articles of the company, or by
a resolution or if the articles so require, by a special resolution, passed -
by the company in general meeting.

(2) A director may receive remuneration either by way of a
monthly payment, or by way of a fee for each meeting attended,
or partly by the one way and partly by the other.

(3) In lieu of or in addition to the remuneration specified in
sub-section (2), remuneration may be paid to a director who is
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either in the whole-time erhployment of the company or a manag-
ing director, at a specified percentage of the net profits of the com-
pany:

Provided that such percentage shall not exceed five for any
one such director, or where there is more than onhe such director,

ten for all of them together.

(4) In the case of a director who is neither in the whole-time
employment of the company nor a managing director and whose
remuneration does not include anything by way of a monthly pay-
ment, the company may, by special resolution, authorise, subject

to the provisions of section 197, the payment, to such director,
or where there is more than one such director, to all of them
together—

(a) if the company has a managing or wholetime director,
a managing agent or secretaries and treasurers, or a manager,

of a commission not exceeding one per cent of the net profits
of the company,

(b) in any other case, of a commission not exceeding three
per cent of the net profits of the company.

(5) The net profits referred to in sub-sections (3) and (4) shall
be computed in the manner referred to in section 197, sub-section
(1. '

(6) No director of a company who is in receipt of any commis-
sion from the company and who is neither * * * * in the whole-
time employment of the compahy nor a managing director shall
be entitled to receive any commission or other remuneration from
any subsidiary of such company.

(7) The special resolution referred to in  sub-section (4) shall
not remain in force for a period of more than five years; but may
be renewed, from time to time, by special resolution for further
periods of not more than five years at a time: ’

Provided that no renewal shall take place except in the last of the
years in which the resolution to be renewed is in force.

(8) The provisions of this section shall come into force imme-
diately on the commencement of this Act or, where such commence-
ment does not coincide with the end of a financial year of the
company, with effect from the expiry of the financial year imme-
diately succeeding such commencement.

(9) The provisions of this section shall not apply to a private
company unless it is a subsidiary of a public company.

© 309. Increase in remuneration to require Government sanc-

tion.—In the case of a public company, or a private company which
is a subsidiary of a public company, an amendment of any provision}
relating to the remuneration of a managing director or any other
director, which purports to increase or has the effect of increasing,
whether directly or indirectly, the amount thereof, whether -that
provision be contained in the company’s memorandum or articles,
or in an agreement entered into by it, or in any resolution passed
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by the company in general meeting or by its Board of directors,
shall not have any effect unless approved by the Central Govern-
ment; and the amendment shall become void if, and in so far as, it is
disapproved by that Government.

310. Increase in remuneration of managing director on re-
appointment or appointment after Act to require Government
sanction.—In the case of a public company, or a private company
which is a subsidiary of a public company, if the terms of any
re-appointment or appointment of a managing director made affer
the commencement of this Act, purport to increase or have the
“teffect of increasing, whether directly or indirectly, the remuneration
which the managing director or the previous managing director,
as the case may be, was receiving immediately before such re-
appointment or appointment, the re-appointment or appointment
shall not have any effect unless approved by the Central Govern-
ment; and shall become void if, and in so far as, it is disapproved
{by that Government. :

Miscellaneous Provisions * * * * * * % * % »

311, Prohibition of assignment of office by director * *—Any as-
signment of his office made after the commencement of this Act by
any director * * of a company shall be void.

312, Appointment of alternate directors and their term of
office.—(1) The Board of directors of a company may, if so authorised

by its articles or by a resolution passed by the company in general
meeting, appoint an alternate director to act for a director (herein-
after in this section called “the original director”) during his ab-
sence for a period of not less than three months from the State in

which meetings of the Board are ordinarily held * * * * * *

(2) An alternate director appointed under sub-section (I) shall
vacate office if and when the original director returns to the State
in which meetings of the Board are ordinarily held.

(3) If the term of office of the original director is determined
before he so returns to the State aforesaid, any provision for the
automatic re-appointment of retiring directors in default of another
appointment shall apply to the original, and not to the alternate,

director.
* *

* * * * * * * * * * *

313. Director etc. not to hold office or place of profit.—(1) Except
with the previous consent of the company accorded by a special
resolution, no director of a company, no partner of such a director,
no firm in which such a director is a partner, no private company
of which such a director is a director or member, and no director,
managing agent, secretaries and treasurers, or manager of such a
private company shall hold any office or place of profit, except
that of * * managing director, ¥ * managing agent, secretaries and
treasurers, manager, * * * * legal or technical adviser, * * * * banker,
or * * trustee for the holders of debentures of the company,—

(a¢) under the company, or

(b) under any subsidiary of the company, unless the re-
muneration received from such subsidiary in respect of such
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office or place is paid over to the company or its holding com-
pany.

= * * * * *

(2) If any office or place of profit under the company or a subsi-
diary thereof is held in contravention of the provisions of sub-section
(1) the director concerned shall be deemed to have vacated his office

as such.

* * * * * * »

(3) Any office or place in a company, * ¥ * ¥ * * ¥ * * £ * shall be
deemed to be an office or place of profit under the company within
the meaning of sub-section (I), if the director holding it obta}ns
anything by way of remuneration over and above the remuneration
to which he is entitled as such director, whether by way of salary, fees,
commission, perquisites, the right to occupy free of rent any premises
as a place of residence, or otherwise.

Restrictions on appointment of managing directors * * *

314. Application of sections 315 and 316 .—Sections 315 and 316 shall
not apply to a private company, unless it is a subsidiary of a public
company. )

315. Number of companies of which one person may be appoint-
ed managing director * *.—(1) No company shall, after the commence-
ment of this Act, appoint or employ any person as managing direc-
tor * * * * if he is either the managing director or the ‘manager of
any other company, except as provided in sub-section (2).

(2) A company may appoint or employ a person as its managing
director * ¥, if he is the managing director or manager of one, and of
not more than one, other company:

Provided that such appointment or employment is made or ap-
proved by a resolution passed at a * * meeting of the Board with the
consent of all the directors present at the meeting and of which
meeting and of the resolution to be moved thereat specific notice has
been given to all the directors then in India.

(3) Where, at the commencement of this Act, any person is

holding the office either of managing director or of manager in
more than two companies he shall, within one year from the com-
mencement of this Act, choose not more than two of those compa-
nies as companies in which he wishes to continue to hold thé office-
of managing director or manager, as the case may be; and the pro-
visions of clauses (b) and (¢) of sub-section (I) and of sub-sections.
(2) and (3) of section 275 shall apply mutatis mutandis in relation.
to this case, as those provisions apply in relation to the case of a
director.

316. Managing director, * * not to be appointed for * * * more
than five years at a time.—(I) Save as provided in sub-section (2),
no company shall, after the commencement of this Act, appoint or
employ,

** any individual as its managing director; * * for a term

exceeding five years at a time.
] * - ®
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(2) Sub-section (1) shall not apply to the appointment or em-
ployment of a person as a techmc1an or as a consultant, unless he is
already—

(1) a managing agent of the company * *

8 (z:) where the managing agent is a firm, a partner in the
rm;

(iii) where the managing agent is a private company, a di-
rector or member of such company; or

(iv) where the managing agent is a public company, a di-
rector of such company.

(3) Any individual holding at the commencement of this Act
the office of managing director ¥ * in a company, * * * * *shall,
unless his * * term expires earlier, be deemed to have vacated his
* * office immediately on the expiry of five years from the com-
mencement of this Act.

(4) Nothing contained in sub-section (1) shall be deemed to pro-
hibit the re-appointment, re-employment, or the extension of the
term ‘of office, of any person by further periods not exceeding five
years on each occasion

Provided that any such re-appointment, re-employment or ex-
tension shall be sanctioned only in the last two years of the existing
term.

* * ] * * * b4 _ *

Compensation for less of office

317. Compensation for loss of office not permissible except to
managing directors and directors who are managers.—(1) Payment
may be made by a company, except in the cases specified in sub-
Jsection (3) and subject to the limit specified 1n sub-section (4) to a
{managing director, or a director holding the office of manager or
{in the whole time employment of the company, by way of compen-
\sation for loss of office, or as consideration for retirement from
office, or in connection with such loss or retirement.

(2) No such payment shall be made by the company to any other
jdirector.

(3) No payment shall be made to a managing or other director
in pursuance of sub-section (1), in the following cases, namely:—

(a) where the director resigns his office in view of the re-
construction of the company, or of its amalgamation with any
other body corporate or bodies corporate, and is appointed as
the managing director, managing agent, secretaries and treasur-
ers, manager or other ofﬁcer of the reconstructed company or of
the body corporate resulting from the amalgamation;

(b) where the director resigns his office otherwise than on
the reconstruction of the company or its amalgamation as afore-
said;

(¢) where the office of the director is vacated by virtue of

section 202 section 279, or any of the clauses, (a) to (k) of sub-
section (1) of section 282 ,
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(d) where the company is being wound up, whether by or
subject to the supervision of the Court.er voluntarily, provid-
ed the winding up was due to the negligence or default of the
director;

(e) where the director is guilty of fraud or breach of trust
in relation to, or of gross negligence in or gross mismanagement
of, the conduct of the affairs of the company or any subsidiary
or holding company thereof;

(f) where the director has instigated, or has taken part

directly or indirectly in bringing about the termination of his
office.

(4) Any payment made to a managing or other director in pur-
suance of sub-section (1) shall not exceed the remuneration which he
would have earned if he had been in office for the unexpired residue
of his term or for three years whichever is shorter, calculated on
the basis of the average remuneration actually earned by him
during a period of three years immediately pteceding the date on
which he ceased to hold the office, or where he held the office for
a lesser period than three years, during such period:

Provided that no such payment shall be made to the director in
the event of the commencement of the winding up of the company,
whether before, or at any time within twelve months after, the date
on which he ceased to hold office, if the assets of the company on the
winding up, after deducting the expenses thereof, are not sufficient to
repay to the share-holders the share capital (including the premium,
if any,) contributed by them. ,

(5) Nothing in this section shall be deemed to prohibit the pay-
ment to a managing director or a director holding the office of
manager of any remuneration for services rendered by him to the
company in any other capacity.

_318. Payment to director, etc., for loss of office etc., in connection
with transfer of undertaking or property.—(1) No director of a com-
pany shall, in connection with the transfer of the whole or any part
of any undertaking or property of the company, receive any pay-
ment, by way of compensation for loss of office or as consideration for
* * x % * retirement from office, or in connection with such loss
or retirement— -

(a) from such company; or

(b) from the transferee of such undertaking or property or
from any other person (not being such company), unless parti-
culars with respect to the payment proposed to be made by such
transferee or person (including the amount thereof) have been
disclosed to the members of the company and the proposal hss
been approved by the company in general meeting.

(2) Where a director of a company receives payment of any
amount in contravention of sub-section (1), the amount shall be
deemed to have been received by him in trust for the company.
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(3) Sub-sections (1) and (2) shall not affect in any manner the
operation of section 317.

319. Payment to director for loss of office etc., in connection with
transfer of shares.—(1) No director of a company shall, in cen.
nection with the transfer to any persons of -all or any of the shares
in a company, being a transfer resulting from—

(i) an offer made to the general body of shareholders;

(i1) an offer made by or on behalf of some other body cor-
porate with a view to the company becoming a subsidiary of
such body corporate or a subsidiary of its holding company;

(iii) an offer made by or on behalf of an individual with a
view to his obtaining the right to exercise, or control the exercise
of not less than one-third of the total voting power at any general
meeting of the company; or

(tv) any other offer which is conditional on acéeptance to
a given extent;

received any payment by way of compensation for loss of office, or
as consideration for retirement from office, or in connection with

such loss or retirement,—

(a) from such company; or

(b) except as otherwise provided in this section, from the
transferees of the shares or from any other person (not being
such company).

(2) In the case referred to in clause (b) of sub-section (1), it
shall be the duty of the director concerned to take all reasonable
steps to secure that particulars with respect to the payment pro-
posed to be made by the transferees or other person (including the
amount thereof) are included in, or sent with, any notice of the
offer made for their shares which is given to any shareholders.

(3) If—

(a) any such director fails to take reasonable steps as
aforesaid; or

(b) any person who has been properly required by any

such director to include the said particulars in, or send them
with, any such notice as aforesaid fails so to do;

he shall be punishable with fine which may extend to two hundred
and fifty rupees.

4) If— |

(a) the requirements of sub-section (2) are not complied
with in relation to any such payment as is governed by clause
_ (b) of sub-section (I); or

(b) the making of the proposed payment is not, before the
transfer of any shares in pursuance of the offer, approved by a
meeting, called for the purpose, of the holders of the shares to
which the offer relates and other holders of shares of the same
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class (other than shares already held at the date of the offer by,
or by a nominee for, the offeror, or where the offeror is a com-

pany by, or by a nominee for, any subsidiary thereof) as any
of the said shares;

any sum received by the director on account of the payment shall
be deemed to have been received by him in trust for any persons
who have sold their shares as a result of the offer made, and the
expenses incurred by him in distributing that sum amongst those
persons shall be borne by him and not retained out of that sum.

* * * &, ¥ * * * * * * * * *

(5) If at a meeting called for the purpose of approving any
payment as required by clause (b) of sub-section (4), a quorum is.
not present and, after the meeting has been adjourned to a later

date, a quorum is again not present, the payment shall, for the pur-
poses of that sub-section, be deemed to have been approved.

320. Provisions supplementary to sections 317, 318 and 319.—(1)
Where in proceedings for the recovery of any payment as having,
by virtue of sub-section (2) of section 318 or sub-section (4) of
section 319, been received by any person in trust, it is shown that—

(a) the payment was made in pursuance of any arrange-
ment entered into as part of the agreement for the iransfer in
question, or within one year before, or within two years after,
that agreement or the qﬁer leading thereto; and

(b) the company or any person to whom. the transfer was
made was privy to that arrangement;
the payment shall be deemed, except in so far as the contrary is
shown, to be one to which that sub-section applies.

(2) If in connection with any such transfer as is mentioned in
section 318 or in section 319,—

(a) the price to be paid to a director of the company whose
office is to be abolished or who is to retire from office for any
shares in the company held by him is in excess of the price

which could at the time have been obtained by other holders
of the like shares; or

(b) any valuable consideration is given to any such director;

the excess or the money value of the consideration, as the case may
be, shall for the purposes of that section, be deemed to have been
a payment made to him by way of ecompensation for loss of office or

as consideration for * * * * * retirement from office, or in
connection with such loss or retirement.

(3) References in sections 317, 318, and 319 to paymenté made

to any director of a company by way of compensation for loss of.
office, or as consideration for * * * * * retirement from office,
or in connection with such loss or retirement, do not include any

bona fide payment by way of damages for breach of contract or by
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Wgy of pension in respect of past services; and for the purposes of
this sub-section the expression “pension” includes any superan-
nuation allowance, superannuation gratuity or similar payment.

(4) Nothing in sections 318 and 319 shall be taken to prejudice
the operation of any rule of law requiring disclosure to be made
with respect to any such payments as are therein mentioned or with
respect to any other like payments made or to be made to the

directors of a company.
* *

* * * * * * * * * * * *

Directors with unlimited liability

321. Directors, etc., with unlimited . liability in limited company.—
(1) In a limited company, the liability of the directors or of any
director or of the managing agent, secretaries and treasurers or mana-
ger may, if so provided by the memorandum, be unlimited.

(2) In a limited company in which the liability of a director,
managing agent, secretaries and ireasurers or manager is unlimited,
the directors, the managing agent, secretaries and treasurers and the
manager of the company and the member who proposes a person for
appointment to the office of director, managing agent, secretaries and
treasurers or manager, shall add to that proposal a statement
that the liability of the person holding that office will be unlimited;
and before the person accepts the office or acts therein, notice in
writing that his liability will be unlimited, shall be given to him
by the following or one of the following persons, namely, the pro-
motors of the company, its directors, its managing agent, secretaries
and treasurers or manager, if any, and its officers.

(3) If any director, managing agent, secretaries and treasurers,
manager or proposer makes default in adding such a state-
ment or if any promoter, director, managing agent, secretaries and
treasurers, manager or officer of the company makes default in
giving such a notice, he shall be punishable with fine which may
‘extend to one thousand rupees and shall also be liable for any
damage which the person so appointed may sustain from de-
fault, but the liability of the person appointed shall not be affected
by the default.

322, Special resolution of limited company making liability of
directors ete., unlimited.—(1) A limited company may, if so
authorised by its articles, by special resolution, alter its memoran-
dum so as to render unlimited the liability of its directors or of any
director or of its managing agent, secretaries and treasurers or

manager.

(2) Upon the passing of any such special resolution, the pro-
visions thereof shall be as valid as if they had been originally con-
tained.in the memorandum:

Provided that no alteration of the memorandum making the
liability of any of the officers referred to in sub-section (1) un-
limited shall apply to such officer. if he was holding the office from
before the date of the alteration, until the expiry of his then term,
unless he has accorded his consent to his liability becoming un-

limited.
- *® E * * [ ]
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CHAPTER III

MANAGING AGENTS

Prohibition of appointment of managing agent in certain cases

_ 323. Power of Central Government to notify that companies
engaged in specified classes of industry or business shall not have
managing agents.—(1) Subject to such rules as may be prescribed in
this behalf, the Central Government may, by notification in the Offi-
cial Gazette, declare that, as from such date as may be specified in
the notification, the provisions of sub-section (2) shall apply to all
companies, whether incorporated before or after the commencement
of this Act, which are engaged on that date or may thereafter be en-
gaged, wholly or in part, in such class or description of industry or
business as may be specified in the notification.

(2) Thereupon,—

(a) where any such company has a managing agent on the
specified date, the term of office of that managing agent shall, if
it does not expire earlier, expire at the end of three years from
the specified date or on the 15th day of August, 1960, whichever
is later; and the company shall not re-appoint or appoint the
same or any other managing agent; and

(b) where any such company has no managing agent on the
specified date or where it is incorporated on or after that date, it
shall not appoint a mandging agent.

(3) Copies of all rules prescribed, and of all notifications issued,
under sub-section (1) shall, as soon as may be after they have been
prescribed or issued, be laid before each House of Parliament.

324. Managing agency company not to have managing agent.—(1)
No company acting as the managing agent of any other company
shall, after the commencement of this Act, appoint a managing agent
for itself, whether it transacts any other kind of business in addition
-or not.

(2) No company having a managing agent shall, after the com-
mencement of this Act, be appointed as the managing agent of any
other company. ‘

(3) Any appointment of managing agent made in contravention
.of sub-section (1) or (2) shall be void.

Appointment and term of office of managing agént in other cases

325. Central Government to appreve of appointment, etc., of
managing agent; and circumstances in which approval may be
accorded.—(I) In respect of any company to which neither the pro-
hibition specified in section 323 nor that specified in section 324
.applies, a managing agent shall not be appointed or re-appointed,—

(a) except by the company in general meeting; and
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(b) unless the approval of the Central Government has been
obtained for such appointment or re-appointment.

(2) The Central Government shall not accord its approval under
isub-section (1) in any case, unless it is satisfied—

(a) that it is not against the public interest to allow the
company to have a managing agent;

(b) that the managing agent proposed is, in its opinion, a fit
and proper person to be appointed or re-appointed as such, and
that the conditions of the managing agency agreement proposed
are fair and reasonable; and '

(c) that the managing agent proposed has fulfilled any con-
ditions which the Central Government require him to fulfil.

326. Application of sections 327 to 330.—The provisions of sections
327 to 330 shall apply only to—

(a) a public company, and _

(b) a private company which is a subsidiary of a public
company.

_327. Term of office of managing agent.—(1) After the commence-
ment of this Act, no company shall—

(a) in case it appoints a managing agent for the first time
(that is to say, in case the company has had no managing agent
at any time since its formation), make the appointment for a
term exceeding fifteen years;

(b) in any other case, re-appoint or appoint a managing
agent for a term exceeding ten years at a time;

(c) re-appoint a managing agent for a fresh term, when the
existing term of the managing agent has two years or more to
run:

Provided that the Central Government may, if satisfied that it is

in the interest of the company so to do, permit the re-appointment of
a managing agent at an earlier time than that specified in clause (c).

(2) For the purpose of sub-section (1}, re-appointment does not
include the re-appointment of any person on fresh, additional or
changed conditions for any period not extending beyond his existing
term, but otherwise includes—

(a) the renewal, or the extension of the term, of a previous
appointment, or

(b) the appointment of any person or persons having an
interest in the previous managing agency.

(3) Any appointment or re-appointment of a managing agent,
made in contravention of the provisions of sub-sections (1) :imd
(2) shall be void, in respect of the entire term for which the appoint-
men: or re-appointment is made.

Variation of Managing Agency Agreement
228. Variation of managing agency agreement * * * ¢ ¢__

A resolution of the company in general meeting shall be reguired
for varying the terms of a-managing agency agreement; and before
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such a resolution is passed, the prev1ous sanction of the Central
Government shall be obtained therefor.

Special provisions regarding existing managing agents.

329. Term of office of existing managing agents to terminate on
15th August, 1960.—Where a company has a managing agent at the

commencement of this Act, the term of office of such managing agent
shall, if it does not expire ‘earlier in accordance with the provisions
apphcable thereto immediately before such commencement [in-

cluding any provisions contained in the Indian Companies Act, ‘1913
(VII of 1913)], expire on the 15th day of August, 1960, unless before
that date he is re-appomted for a fresh term in accordance with: any

provision contained in this Act.
* * * ]

330. Application of Act to existing managing agents.—All * *
provisions of this Act other than those telating to the term for
which the office can be held shall apply to every managing agent
holding office at the commencement of this Act, with effect from
such commencement:

Provided that where the date of such commencement does not
coincide with the end of the financial year of the company, the provi-
sions of this Act relating to the remuneration payable to the managing
agent shall apply to such agent with effect from the expiry of the
financial year immediately succeeding the date of such commence-
ment.

» o * & * * * *
Restrictions on Number of Managing Agencies

331. No person to be managing agent of more than ten com-
panies after 15th August, 1960.—(1) After the 15th day of August,
1960, no person shall at the same time hold office as managing agent
in more than ten companies.

(2) Where a person holding office as managing agent in more
thanden companies before that date fails to comply with sub-section
(1), the Central Government may permit him to hold office as
managing agent with effect from that date in respect of such of those
companies not exceeding ten in number, as it may determine.

(3) In calculating the number of companies of which a person
may be a managing agent in pursuance of this section, the following
companies shall be excluded, namely:—

(a) a private company which is neither a subsidiary nor a
holding company of a public company;

(b) an unlimited company;

(¢) an association which does not carry on business for profit
or which prohibits the payment of a dividend.

(4) * * * * For the purposes of this section each of the follow-
ing persons shall also be deemed to hold office * * * * * as managing,
agent of the company,—

(a) Where the managmg agent of the company is a ﬁrml
every member of the firm;
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(b) Where the managing agent of the company is itself a
company, every person who is a director, the secretaries and
treasurers or a manager, of the latter company, and every
member thereof who is entitled to exercise not less than twenty
per cent. of the total voting power therein.

(5) Any person who acts as a managing agent of more than ten
companies in contravention of this section shall be punishable with
fine which may extend to one thousand rupees in respect of each of
thosé companies in excess of ten, for each day on which he so acts.

Right of Managing Agent to charge on assets

332. Right of managing agent to charge on company’s assets.—A
managing agent whose office stands terminated under section 323
or 331 shall be entitled to a charge on the assets of the company in

respect of all moneys which are due to him from the company at the
date of such termination, or which he may have to pay after that
date in respect of any liability or obligation properly incurred by
him on behalf of the company before such date, subject to all exist-
ing charges and incumbrances, if any, on such assets.

Vacation of office, etc., by managing agent
333. Vacation of office * * * on insolvency, dissolution or
winding up, etc.—Subject to the provisions of section 339, the manag-

ing agent of a company shall be deemed to have vacated his office as
such—

(a) in case the managing agent is an individual, if he is
adjudged an insolvent;

(b) in the same case, if the managing agent applies to be
adjudicated an insolvent;

(c) in case the managing agent is a firm, on its dissolution
for any cause whatsoever, including the insolvency of a partner
in the firm;

(d) in case the managing agent is a body corporate, on the
commencement of its winding up whether by or subject toe the
supervision of the Court, or voluntarily;

(e) in all cases, on the commencement of the winding up
of the company managed by the managing agent, whether by or
subject to the supervision of the Court or voluntarily.

334. Suspension * * * * from office where receiver appointed
* * *__(]1) The managing agent of a company shall be deemed te
have been suspended from his office as such, if a receiver is appointed
for his property—
(a) by a Court, or
(b) by or on behalf of the creditors of the managing agent,
including the holders of debentures issued by the_managmg
agent, in pursuance of any power conferred by an instrument
- executed by the managing agent:

Provided that the Court which appointed the receiver or which
will have jurisdiction to wind up the managed company, as the case
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may be; may, by order, direct that the managing agent shall continue
to act as such for such period and subject to such restrictions and
conditions, if any, as may be specified in the order.

(2) The Court may, at any time, cancel or vary any order passed
by it under the proviso to sub-section 1).

335. Vacation of office on conviction in certain cases.—Subject to
the provisions of section 339 and 340, the managing agent of a
company shall also be deemed to have vacated his office as such, if—

(a) the managing agent, or

(b) in case the managing agent is a firm, any partner in the
firm, or

(c) in case the managing agent. is a body corporate, any
director of, or any officer holding a general power of attorney
from, such body corporate, )

is convicted by a Court in India, after the commencement of this
Act, of any offence, and sentenced therefor to imprisonment for a
period of not less than six months.

336. Removal for fraud or breach of trust—A company in general
meeting may, by ordinary resolution, remove its managing agent from
office— ‘

(i) for fraud or breach of trust in relation to the affairs of
the company or of any subsidiary or holding company thereof,
Xhetger *cornmitted before or after the commencement of this

Cty [

(i1) for fraud or breach of trust, whether committed before
or after such commencement, in relation to the affairs of any
other body corporate, * * * * * if a Court of Law, whether
in or outside India, finds such fraud or breach of trust to have
been duly established, or

(iii) subject to the provisions of sections 339 and 340, where
the managing agent is a firm or body corporate, if any partner in
the firm, or any director of, or any officer holding a general
power of attorney from, the body corporate is guilty of any
such fraud or breach of trust as is referred to in clause (3).

* * * * *

337. Removal for gross negligence or mismanagement.—A com-

pany in general meeting may, by special resolution, remove its
managing agent from office for gross negligence in, or for gross mis-
managfement of, the affairs of the company or of any subsidiary
thereof. :

338. Power to call meetings for the purposes of sections 336 and

337 and procedure.—(1) Without prejudice to any other provision
contained in this Act or in the articles of the company for the calling
of meetings, any two directors of the company may call a general
meeting of the company for the purpose of considering any resolu-
tion of the nature referred to in section 336 or 337.
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(2) On receipt of notice of any such resolution, a copy of the
resolution shall be senf forthwith to the managing agent by the
<company.

(3) The managing agent shall have, in relation to any such resolu-
tion, all the rights which a director of the company has under sec-
tion 283 in relation to any resolution for removing him from office,
including, in particular, the right to make representations to the
company in writing, to have such representations sent to members
©of the company and to have them read out at the meeting and also
the right to be heard on the resolution at the meeting.

339. Time when certain disqualifications will take effect.—(1) The
disqualifications imposed by clause (a) of section 333, by sub-section

(1) of section 334, by section 335 and by any resolution passed in
pursuance of clause (ii) of section 336 shall not take effect—

(a) for thirty days from the date of the order of adjudication.
* appointment of the receiver, * * * sentence, or of the

finding of the Court * *, as the case may be, or

(b) where any appeal or petition is preferred within the
thirty days aforesaid against the order, appointment,
sentence, or conviction resulting in the sentence, or finding,
* % * * * yuntil the expiry of seven days from the date on
which such appeal or petition is disposed of, or :

(¢) where within the seven days aforesaid, any further appeal
or petition is preferred in respect of the order, appointment,
sentence, conviction or finding, as the case may be, and the appeal
or petition, if allowed, would result in the nemoval of the dis-
qualification, or in making the resolution inapplicable, as the case
may be, until such further appeal or petition is disposed of.

(2) In the cases referred to in sub-section (1), the Board may

suspend the managing agent from office immediately on, or at any
time after, the adjudication, appointment. * * sentence or finding
teferred to in clause (a) of that sub-section and until the disposal
of the appeals and petitions, if any, referred to in clauses (b) and
{c) thereof, or until the convicted partner, director or officer is
expelled or dismissed in pursuance of section 34), as the case may

be.

340. Conviction not to operate as disqualification if convicted

partner, director etc., is expelled.—(1) In the cases referred to in
clauses (b) and (c¢) of section 335, it shall be open to the managing

agent, notwithstanding anything to the contrary in any other law
or agreement, for the time being in force, {o expel or dismiss the

convicted partner, director or officer, within thirty days from the
date of his sentence; and in that event, the disqualifications imposed

by the clauses aforesaid shall cease to apply.

(2) Sub-section (1) shall not affect the operation of section 345
% * = jinany case to which that section would otherwise apply.
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341. Resignation of office by managing agent.—(1) Unless the

managing agency agreement otherwise provides, a managing agent
may, by notice to the Board, resign his office with effect from such

date as may be specified in the notice.

(2) The managing agent shall cease to act as such with effect
from ‘he date so specified or from such later date, if any, as may be
mutually agreed on between him and the Board but his resigna-
tion shall not be effective until it is considered as provided in sub-
section (3).

(3) When notice of resignation is given as aforesaid, the Board
shall—

(u) prepare a statement of the affairs of the company as at
the date specified in the notice of resignation or such subsequent
date [not being later than that on which the managing agent
ceases to act as such under sub-section (2)] as the directors may
think suitable, together with a balance sheet made out as at
that date and a profit and loss account for the period subsequent
to the date for which the last such account was prepared and laid

before the company in general meeting, and ending on that date;’

(b) obtain a report from the auditors of the company on
such balance sheet and profit and loss account, in accordance with
sections 226, 227 and 228; and

(c) place the managing agent’s resignation together with the
statement of affairs, balance sheet, profit and loss account and
auditors’ report mentiohéd above, before the company in general
meeting. ’

(4) In relation to any report made by the auditors as aforesaid,
sections 229, 230, 231 and 232 shall apply in like manner as they

apply in relation to the auditors’ Teport referred to therein.

(5) The company in general meeting may, by resolution, accept
the resignation or iake such other action with reference thereto as
it may deem fit. :

342. Transfer of office by managing agent.—A transfer of his office
by the managing agent of a company shall not take effect unless it
is approved both by the company in general meeting and by the
Central Government. . J

343. Managing agency not to be heritable—Any agreement
made by a company with its managing agent after the commence-
ment of this Act shall be void in so far as it provides for succession
to the office by inheritance or devise. A

344. Approval for succession to managing agency by inheri-
tance or devise.—Where the office of the managing agent of a com-
pany is held by an individual at the commencement of this Act and
the managing agency agreement provides for succession to the office
by inheritance or devise, no person shall succeed to the office on the
328 L. S.
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death of the holder thereof, unless the succession of such person
thereto is approved by the Central Government; and that Govern-
ment shall not accord such approval unless, in its opinion such person
is a fit and proper person to hold the office of managizg agent of the
company.

345. Changes in constitution vf managing agency firm or corpora-
tion to be approved by Central Government.—(1) Notwithstanding
anything to the contrary contained in any other provision of this Act,
where the managing agent of a public company or a private company
which is a subsidiary of a public company is a firm or body corporate
and any change takes place in the constitution of the firm or body
corporate, the managing agent shall cease to act as such on the
expiry of six months from the date on which the change takes place
or such further time as the Central Government may allow in that
behalf, unless the approval of the Central Government has been
accorded before such expiry to the changed constitution of the firm
or body corporate.

Explanation.—For the purposes aforesaid, a change in the consti-
tution of a body corporate means—

(a) its conversion from a private to a public company, or from
a public to a private company;

(b) any change among the directors or managers of the cor-
.poration, whether caused by the death or retirement of a director
or manager, the appointment of a new director or manager, or
otherwise;

(¢) any change in the ownership of shares in the body cor-
porate or in the case of a body corporate not having a share
capital, any change in its membership.

(2) Where a managing agent is a body corporate (other than a
private company) the shares whereof are for the time being dealt
in, or quoted by a recognised stock exchange, no change in the owner-
ship of the shares of the company shall be deemed to be a change in
its constitution within the meaning and for the purposes of sub-
section (1), unless the Central Government, by notification in the
Official Gazette, otherwise directs:

Provided that no such notification shall be issued in respect of
any company, unless the Central Government is of opinion that any
change in the ownership of its shares has taken place or is likely
to take place, which has affected or is likely to affect prejudicially
the affairs of any company which is being managed by ihe managing
agent.
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346. Application of Schedule VIII to certain managing agents.—
(]) The provisions of Schedule VIII shall apply—

(a) to every firm or private company which acts as the
managing agent of any company, whether public or private; and

(b) save as provided in sub-section (2), to every * ok %

other body corporate (not being a private company) which acts
as the managing agent of any company, whether public or
private. - :

(2) A body corporate (not being a private company) acting as
managing agent shall, if and so long as its shares are dealt in, or
quoted on, any recognised stock exchange * * * be exempt
from the operation of sub-section (1), unless the Central Govern-
ment, by notification in the Official Gazette, otherwise directs:

Provided that the Central Government may, by order, modify or
limit the operation of this sub-section in relation to any body cor-
porate in such manner as that Government thinks fit.

(3) If default is made by a managing agent to which Schedule
VIII applies in complying with the provisions thereof,—

(a) if the managing agent is a firm, every partner therein
who is in default; and

(b) if the managing agent is a body corporate, the body
cciorf'poi'ate and every director or other officer thereof who is in
efault;

shall be punishable with fine which may extend to fifty rupees for
every day during which the default continues.

Remuneration of managing agents

347. Remuneration of managing agent ordinarily not to exceed 10

per cent. of net profits—Save as otherwise expressly provided in
this Act, a company shall not pay to its managing agent, in respect
of any financial year beginning at or after the commencement of
this Act, by way of remuneration, whether in respect of his services
as managing agent or in any other capacity, any sum in excess of
_ten per cent. of the annual net profits of the company.

348. Determination of net profits—(1) In computing the net
profits of a company for the purpose of section 347—

(a) credit shall be given to the sums specified (in sub-section
(2), and credit shall not be given to those specified in sub-

section (3); and

(b) the sums specified in sub-section (4) shall be deducted,
and those specified in sub-section (5) shall not be deducted.

(2) In making the computation aforesaid, credit shall be given
to the following sums:— :

bounties and subsidies received from any Government; or any
vublic authority constituted or authorised in this behalf by any"
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Government, unless and except in so far as the Central Government
otherwise directs.
(3) In making the computation aforesaid, credit shall not be given
to the following sums:—
(a) profits, by way of premium, on shares or debentures of
the company, which are issued or sold by the company;

(b) profits on sales by the company of forfeited shares;
(c) profits from the sale of the undertaking or any of the
undertakings of the company or of any part thereef; * *

(d) profits from the sale of any immovable property or fixed
assets of a capital nature comprised in the undertaking or any of
the undertakings of the company, unless the business of the
company consists, whether wholly or partly, of buying and sell-
ing any such property or assets.

(4) In making the computation aforesaid, the following sums
shall be deducted:—

(a) all the usual working charges;

(b) directors’ remuneration;

(c) bonus or commission paid or payable to any member of
the company’s staff, or to any engineer, technician or person
employed or engaged by the company, whether on a whole-time
or on a part-time basis;

(d) any tax notified by the Central Government as being in
the nature of a tax on excess or abnormal profits;

(e) any tax on business profits imposed for special reasons
or in special circumstances and notified by the Central Govern-

ment in this behalf:

(f) interest on debentures issued by the company;

(g) interest on mortgages executed by the company and on
loans and advances secured by a charge on its fixed or Hoating
assets;

(h) interest on unsecured loans and advances;

(i) expenses on repairs, whether to immovable or to mov-
able property, provided the repairs are not of a capital nature;

(j) outgoings;

(k) depreciation to the extent specified in section 349;

(1) the loss (not including any loss of a capital nature) in-
curred in any year which begins at or after the commencement
of this Act, in so far as it has not been taken inte account in
arriving at the net profits of that year or of any subsequent
year preceding the year in respect of which the net profits have
to be ascertained * * * ;

(m) any compensation or damages to be paid in virtue of any
legal liability, including a liability arising from a breach aof
contract:
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(n) any sum paid by way of insurance against the risk of
meeting any liability such as is referred to in clause (m). .

(5) In making the computation aforesaid, the following sums
shall not be deducted:—

(a) the remuneration payable to the managing agent;

(b) income-tax and super-tax payable by the company under
the Indian Income-tax Act, 1922 (XI of 1922), or any other tax
on the income of the company not falling under clauses (d) and
(e) of sub-section (4); _

(c) any compensation, damages or payments made volun-
tarily, that is to say, otherwise than in virtue of a liability such
as is referred to in clause (m) of sub-section (4).

349. Ascertainment of depreciation—The amount of depreciation
10 be deducted in pursuance of clause (k) of sub-section (4) of section
348— '

. (a) shall be the amount of normal depreciation allowable

under the Indian Income-tax Act, 1922 (XI of 1922);

(b) shall not include any special, initial or other deprecia-
tion, whether allowable under that Act or otherwise;

(¢) shall not include any arrears of depreciation:

Provided that arrears of depreciation may be taken into account
in the first of the financial years referred to in section_3f1_r7, in so far
as these arrears have not been taken into account in arriving at
the net profits of any finangial year or years, preceding the first
financial year aforesaid.

350. Special provision where there is a profit-sharing arrangement
between two or more companies.—Where there is an arrangement
between two or more companies to share their profits and not less
than two of those companies have the same managing agent, any

profits paid in pursuance of the arrangement by any of the com-
panies having that managing agent to any other or others of them

shall—
(a) be excluded from the net profits of the company making
such payment; and
(b) be included in the net profits of the company receiving
such payment, or where more than one company receives such
payment, be included in the net profits of each of the receiving
companies, to the extent of the payment received by it.

351. Payment of additional remuneration * #* * *_Additional
remuneration in excess of the limit specified in section 347 may be
paid to the managing agent if, and only if, such remuneration is
sanctioned by a special resolution of the company and is approved
by the Central Government as being in the public interest.

352. Minimum remuneration payable to managing agent to be pro-
vided for in articles or in resolution passed at annual general meet-
ing.—(1) Notwithstanding anything contained in section 347 but sub-
ject to the provisions ef section 197, if in any financial year, a com-
pany has no profits or its profits are inadequate, the company may

o
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pay to its managing agent for that financial year, by way of minimura
remuneration, a sum calculated at such rate not exceeding fifty
thousand rupees per annum as it considers reasonable.

(2) The minimum remuneration payable to the managing agent of
a company, where a company has no profits or its profits are inade-
quate, shall be provided for either by an amendment of the articles

of the company made after the commencement of this Act, or by a
resolution of the company passed at an annual general meeting held
after such commencement; and in either case, the managing agency
agreement shall be suitably modified.

353. Time of payment of remuneration.—The remuneration pay-
able to the managing agent for any financial year or part thereof
shall not become due, and shall not be paid to him, until the accounts.
of the company for such financial year have been audited and laid
before the company in general meeting: '

Provided that the minimum remuneration, if any, payable in
pursuance of section 352 may be paid to the managing agent in such
suitable instalments as may be specified either in the articles of the
company or in a resolution passed by the company at an annual
general meeting or in the managing agency agreement executed by
the company.

354. Managing agent not entitled to office allowance but entitled
to be reimpursed in respect of expenses.—The managing agent shall
not be paid any office allowance, but he may be reimbursed in res-
pect of any expenses incurred by him on behalf of the company and
sanctioned by the Board or by the company in general meeting; and
nothing contained in sections 347 to 353 shall be deemed to prohibit

his being so reimbursed.
355, Saving.—Sections 347 tfo 354 shall not apply to a private
company unless it is a subsidiary of a public company.

356. Appointment of managing agent or associate as selling agent
of goods produced by the company.—(1) No managing agent * * *
and no associate of a managing agent, shall receive any commission
or other remuneration from the company, in respect of sales of goods
produced by the managed company, if the sales are made from the
premises at which they are produced or from the head office of the

managing agent or from any other place in India * * * *,

(2) For sales of any goods produced by the company which are
effected from any place * * * outside India, the managing agent or an
associate of the managing agent, may be appointed as a selling agent
subjec: to the following conditions, namely:—

(a) that the' managing agent or associate maintains an
office at such place for his own business, that is to say, for a
_Dbusiness not connected with that of the company; -
(b) that the remuneration payable in respect of the work
done as selling agent by the managing agent or associate is in
accordance with the terms of a special resolution passed by the
company in that behalf; and
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(c) that no other sums are payable by the company to
the managing agent or associate whether by way of expenses or
other'wise.’
(3) Any appointment made in pursuance of sub-section (2) shall
not be made for a term exceeding five years but may be renewed

from time to time for a term not exceeding five years on each
occasion:

Provided that such renewal shall be effected only in the last
year of the existing lerm.

(4) The special resolution referred to in clause (l?) of sub-section
(2) shall set out the material terms subject to which the appoint-
ment of selling agent is made * * *,

(5) Every appointment made under sub-section (2) and all parti-
culars relating thereto shall be entered in-a register maintained by
the company for the purpose.

357. Application of section 356 to case where business of company
consists of the supply or rendering of any services—Where and in
so far as the business of a company consists in the supply or render-
ing of any services, the provisions of section 356 shall apply in res-
pect of any such business procured for the company by its managing
agent or any associate of its managing agent from any place outside
India, * * * * * in like manner as those provisions * * apply in

respect of sales of any goods produced by a company which are
effected from that place. .}

358. Appointment of managing agent or associate as buying agent

for company.— (1) * * * * No managing agent * * * and no associate
of a managing agent, shall receive any payment whatever, from the

company except expenses, if any, sanctioned under section 354 in
respect of purchases of goods made on its behalf ‘either in India or in
cases to which sub-section (2) does not apply outside India.

(2) Where purchases of goods are made on behalf of a company
by its managing agent or any associate of the managing agent, at any
place outside India, then, if the managing agent or associate main-
tains an office at such place for his own business, that is to say, fer
a business not connected with that of the company, he may receive,
a- the option of the company, either—

(a) such part of the exp(enses of such office as may reason-
ably be attributed to the purchases made on behalf of the com-
pany as aforesaid; or '

(b) remuneration by way of commission or otherwise in
respect of the work done by the managing agent or associate
in making such purchases. ‘

(3) in cases to which clause (a) of sub-section (2) applies, the
maximum amoun’ which may be paid to the managing agent shall
be specified in a special resolution passed by the company; and in
cases to which clause (b) of that sub-section applies, the remunera-
tion payable to the managing agent er associate shall be in accord-

o



248

ance with the terms of a special resolution, passed by the company
in that behalf.

(4) The special resolution referred to in sub-section (3) shall set
out in sufficient detail the nature of the office maintained by the
managing agent or associate outside India, the purposes for which

it is maintained, the scale of its operations, the amount of the pur-
chases likely to be made by the office in each year on behalf of the

company and the proportion which such amount will bear to the
total amount of the purchases made by the office, the expenses

incurred in maintaining the office, and the proportion of those
expenses which may be reasonably attributed to the work done on

behalf of the company.

(5) The special resolution shall not remain in force for a term
exceeding three years but may be renewed from time to time for
a term not exceeding three years on each occasion:

Provided that such renewal shall be effected only in the last year
of the existing term.

(6) Every resolution passed in pursuance of this section shall be
entered in a register maintained by the company for the purpose.

359. Commission, etc.,, of managing agent as buying or selling
agent of other concerns.—(1) A company in general meeting may,
by resolution, authorise its managing agent or any associate of its
managing agent to retain any commission or other remuneration
earned or to be earned by such agent or associate as the managing
agent, secretaries and treasurers, manager, agent, secretary or selling

or buying agent of any firm, body corporate or other concern in
respect of any goods, power, freight, repairs or other services, for the
sale, purchase, supply or rendering of which a contract has been, or
is to be, entered into by such firm, body or concern with the com-

pany, provided the prices or amounts charged to or received by the
company are at rates which are not less favourable to the company

than the market rates or which are otherwise reasonable.

(2) Every contract so entered into and all particulars relating
thereto shall be entered in a separate register maintained by the
- company for the purpose.

360. Contracts between managing agent or associate and com-
pany for the sale or purchase of goods or the supply of services, etc.—
(1) A company may, by special resolution, approve of any contract
being entered into with its managing agent or an associate of its
managing agent, * * * *—

(a) for the sale, purchase or supply of any property, movable
or immovable, or_for the supply or rendering of any service
other than that of managing agent;

(b) for the underwriting of any shares or debentures to be
issued or sold by the company.

(2) The special resolution aforesaid shall—

(a) set out the material terms of the contract proposed 1o pe

entered into. and
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(b) provide specifically that for any property supplied or
sold, or any services supplied or rendered, by the company, the
managing agent or associate shall make payment to the com-
pany within one month from the date of the supply or sale of
the goods, or the supply or rendering of the service, as the case
may be.

(3) Every such contract and all particulars relatirmé thereto shall
be entered in a separate register maintained by the company for
the purpose.

361. Existing contracts relating to matters dealt with in sections
356 to 360 to terminate on 1st March, 1957.—~All contracts in force at
“the commencement of this Act, * * to which a company or the

managing agent or an associate of the managing agent of a company
is a party, shall, in so far as the contracts relate to any of the matters
referred to in sections 356 to 360, be deemed to terminate on the first

day of March, 1958, unless they terminate on an earlier date.

362. Registers to be open to inspection.—The registers referred
to in sections 356 to 360 shall be open to inspection, and extracts

may be taken therefrom and copies thereof may be required, by
any member of the company, in the same manner, to the same
-extent and on payment of the same fees, as in the case of the register

-of members of the company.

363. Remuneration received in contravention of foregoing sections

te be held in trust for company.—Where the managing agent of a
company or an associate of the managing agent, receives any sum
from the company, whether directly or indirectly, by way of remune-
tation, rebate, commission, expenses or otherwise,—

(a) in the case of a public company or a private company
which is a subsidiary of a public company, in contravention of
sections 347 to 354 and sections 356 to 361, or

... (b) in the case of a private company which is not a sub-
sidiary of a public company, in contravention of sections 356

to 361, _

the managing égent or associate shall account to the company for
such sum as if he held it in trust for the company.

Assignment of, or charge on, remuneration

364. Company not to be bound by assignment of, or charge on,

managing agent’s remuneration.—Any assignment of, or charge on,
‘his remuneration or any part thereof effected by a managing agent
shall be void as against the company.

This section shall not affect the rights inter se of the managing
agent and any person other than the company. :

* * * Compensation for termination of office

365. Prohibition of payment of compensation for loss of office
¢ * * * in certain cases.—A company shall not pay or be liable {o

- —
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pay to its managing agent any compensation for the loss of his office-

in the following cases:—

(a) where the managing agent resigns his office in view of
the reconstruction of the company or ef its amalgamation with
any other body corporate or bodies corporate and is appointed
as the managing agent, secretaries and treasurers, manager Or
other officer of the reconstructed company or of the body corpo-
rate resulting from the amalgamation;

(b) where the managing agent resigns his office, otherwise
than on the reconstruction of the company or its amalgamation

as aforesaid:

(¢) where the managing agent vacates his office
suance of section 323, 329 or 331;

_ (d) where the managing agent is deemed to have vacated
his office in pursuance of clause (a), * * (b), * * (¢) or (d) of
segtion 333 or of section 335;

(e) where the managing agent is deemed to have vacated
his office in pursuance of clause (e) of section 333, provided the
winding up of the company was due to the negligence or default
of the managing agent;

© (f) where the managing agent is deemed to have been sus-
pended, or is suspended, from his office in pursuance of section
334 or sub-section (2) of section 339;

(g) where the managing agent is * * * removed from office
by a resolution in pursuance of section @E or 337; and

in pur-

(h) where the managing agent has instigated, or has taken
part * * * in bringing about the termination of his office.

366. Limit of compensation for loss of office.—The compensation
which may be paid by a company to its managing agent for loss of
office shall not exceed the remuneration which he would have
earned if he had been in office for the unexpired residue of his term,
or for three years, whichever is less, calculated on the basis of
the average remuneration actually earned by him during a period
of three years immediately preceding the date on which his office
ceased or was terminated, or where he held the office for a lesser
period, during such period:

Provided .that in the event of the * * * winding up of the com-
pany commencing, whether before or, at any time within twelve
months after, the date of the cessation or termination .of the office
of managing agent, no compensation shall be payable to him if the
assets of the company on the winding up are not sufficient {0 repay
the share capital (including premiums) contributed by the members

o} the cempany.

+ * * ® »
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Other rights and liabilities not affected on termination of office

367. Managing agent’s rights and liabilities after termination of
office.—Where the office of a managing agent ceases or is termi-
nated—

(a) the managing agent and the company shall be entitled
to enforce any claim or demand which each may have against
the other, in respect of anything done or omitted to be done by
either of them before the cessation or termination of the manag-
ing agency; and

(b) the rights and liabilities, in relation to the company, of

"the managing agent in any other capacity, shall not be affected.

Restrictions on powers

368. Restrictions on powers of managing agency to be subject to
control of Board—The managing agent of a company, whether
appointed before or after the commencement of this Act, shall exer
cise his powers subject to the superintendence, control and direction
of its Board of directors * * * * and subject also to the provisions of
the memorandum and articles of the company and to the restrictions:
contained in Schedule VII. ’

369. Loans to managing agent.—(1) No public company, and no:

private company which is a subsidiary of a public company, shall
make any loan to, or give any guarantee or provide any security in.
connection with a loan made by any other person to, or to any other
person by,—

0’
(a) its managing agent or any associate of its managing:
agent; or .
(b) any body corporate in respect of which the Central
Government, by order, declares that it is satisfied that the Board:
of directors, managing director, managing agent, secretaries and
treasurers or manager thereof is accustomed to act in accordance-
with the directions or instructions of the managing agent or
associate of the managing agent, notwithstanding that the body
corporate may not itself be an associate of the managing agent.
(2) Nothing contained in sub-section (1) or in section 294 shall
apply to any credii given by the company to its managing agent for
the purposes of facilitating the company’s business and held by
such agent in his own name in .one or more current accounts, sub-
ject to limits previously approved by the directors of the company-
and on no account exceeding twenty thousand rupees in the aggregate.

370. Leans etc, to companies under the same management.—(1)
No company (hereinafter in this section referred to as “the lending-
company”) shall—

(a) make any loan 1o, or :

_ (b) give any guarantee, or provide any security, in connec-
tion with a loan made by any other person to, or to any other-
person by,

any body corporate which is under the same management as the
lending company, unless the making of such lcan, the giving of
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such guarantee or the provision of such security has been previously
.authorised by a special resolution of the lending company.

Explanation.—For the purposes of this sub-section, two bodies
worporate shall be deemed to be under the same management—

(i) if the managing agent, managing director or manager of
the one body, or where such managing agent is a firm, any
partner in the firm, or where such managing agent is a private
company, any director of such company, is—

(a) the managing agent, managing director or manager
of the other body, or
(b) a partner in the firm acting as a managing agent of
the other body, or .
(c) a director of the private company acting as a manag-
ing agent of the other body, or
(i) if a majority of the directors of the one body constitute,
or at any time within the six months immediately preceding
constituted, a majority of the directors of the other body.

(2) Nothing con‘ained in sub-section (1) shall apply to any loan
mnade, guarantee given or security provided—

(a) by a holding company to its subsidiary, or

(b) by the managing agent to any company under his
management.

371. Penalty for contravention of section 369 or 370.—(1) Every
~person who is a party to any contravention of section 369 or 370,
including in particular any person to whom the loan is made, or in
whose interest the guarantee is given or the security is provided,
-shall be punishable with fine- which may extend to five thousand
‘rupees or with simple imprisonment for a term which may extend
-to six months: .

Provided that where any such loan, or any loan in connection
with which any such guarantee or security has been given or pro-
-vided by the lending company, has been repaid in full, no punish-
ment by way of imprisonment shall be imposed under this sub-
-section; and where the loan has been repaid in part, the maximum
punishment which may be imposed under this sub-section by way
‘of imprisonment shall be proportionately reduced.

(2) All persons who are parties to any such contravention shall
‘be liable, jointly and severaily, to the lending company for the
repayment of the loan, or for making good the sum which the lend-
ing company may have been called upon to pay in virtue of the
-guarantee given or the security provided by such company.

372, Purchase by company of shares etc., of other companies in
same group.—(1) A company (hereinafter in this section and sec-
tion 373 referred to as “the investing company™) shall not be
entitled to subscribe for, or purchase, the shares or debentures of
any body corporate belonging to the same group as the investing
company, except to the extent and except in accordance with the
restrictions and conditions specified in this section.
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(2) The Board of directors of the investing company shall be
en.itled to invest in any shares or debentures of any other body
corporate in the same group up to not more than ten per cent. of th
subscribed capital of such other body corporate: :

Provided that the aggregate of the investments so made by the
Board in all other bodies corporate in the same group shall not
exceed twenty per cent. of the subscribed capital of the investing
company. )

(3) The investing company shall not make any investment in
the shares or debentures of any other bedy corporate in the same-
group, in excess of the limits specified in sub-section (2) and the-
proviso ihereto, unless the investment is sanctioned by a * * * reso
lution of the investing company and unless further, it is approved:

by the Central Government.

(45 No investment shall be made by the Board of directors of a-

company in pursuance of sub-section (2), unless it is sanctioned by
a resolution passed at a * * * meeting of the Board with the consent

of all the directors present at the meeting, and unless further notice
of the meeting and of the resolution proposed to be moved thereat
has been given to all the directors then in India, and also to other_-

directors at their registered addresses in India.

(5) Every company shall keep a register of all investments made-
by it in shares and debentures of bodies corporate in the same group,
showing, in respect of each investment, the following particulars:—-

" (a) the name of the body corporate in which the investment

is made; . s

(b) the date on which ‘the investment is made; and
(¢) the nature and extent of the investment.

(6) Particulars of every investment to which sub-section (§)
applies shall, within three days of the making thereof, be entered.
in the register aforesaid.

(7) If default is made in complying with the provisions of sub-
section (5) or (6), the company, and every officer of the company
who is in default, shall be punishable with fine which may extend
to five hundred rupees.

(8) The register aforesaid shall be kept at the registered office:
of the company, and shall be open to inspection at such office, and:
ex.racts may be taken therefrom and copies thereof may be requir-
ed, by any member of the company to the same extent, in the same-
manner, and on payment of the same fees as in the case of the regis-
ter of members of the company; and the provisions of section 162:
shall apply accordingly.

(9) Every company shall annex to each balance sheet prepared’
by it after the commencement of this Act, a list of the bodies corpo--
rate in the same group in the shares or debentures of which invest-
ments have been made by it, and * * the nature and extent of the-
investments so made in each such body corporate.
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+(10) For the purposes of this section, a body corporate shall be
deemed to be in the same group as the investing company—-
(a) if the body corporate * * is the managing agent
of the investing company, or

(b) if the body corporate * * * and the investing cem-
pany should, in virtue of the Explanation to sub-section (1) of
section 370, be deemed to be under the same management.

(1) The provisions of this section [except sub-section (9)] shall

apply to an investment company, that is to say, to a company whose
principal business is the acquisition os shares, stock, debentures or
other securities.

(12) This section shall not apply—

(a) to any banking or insurance company; * *
(b) to a pnvate company, unless it is a subsidiary of a. pub-
lic company; *
(c) to investments by a holding company in its subsidiary;
or
(d) to investments by a managing agent in a company
managed by him. .
373. Investments made before commencement of Act.—* * Where

any investments have been made by a company at any time after
the first day of April, 1952, which, if section 372 had been then in

force, could not have been made except on the authority of a * * *
resolution passed by the investing company and the approval of

the Central Government, the authority of the company by means
of a * * resolution and the approval of the Central Government

shall be obtained to such investments, within six months from the
commencement of this Act; and if such authority and approval are

not so obtained, the Board of dinectors of the company shall dispose

of the investments, in so far as they may be in excess of the limits
specified in sub-section (2) of section 372 and the proviso to that

sub-section, within two years from the commencement of this Act.

374. Penalty for contravention of section 372 or 373.—If default
is made in complying with the provisions of section 372 or 373,

every officer of the company who is in default shall be punishable
with fine which may extend to five thousand rupees.

375. Managing agent not to engage in business competing with
‘business of managed company.—(1) A managing agent shall not
engage on his own account in any business which is of the same
nature as, and directly competes with, the business carried on by a
company of which he is the managing agent or by a subsidiary of
such company, unless such company by special resolution permits
him to do so.

(2) For the purposes of sub-section (1), a managing agent shall
be deemed to ke engaged in business on his own account, if such
business is carried on by—

(a) a firm in which he is a partner; or



(b) a private company at any general meeting of which not
less than twenty per cent. of the total voting power may be
exercised or controlled by any of the following persons, or by
any two or more of them acting together, namely, (i) the manag-
ing agent aforesaid; (ii) where such managing agent 1s a firm,
any partner in the firm; and (iii) where such managing agent
is a body corporate, any officer of the body corporate;

(¢) a body corporate (not being a private company) at any
general meeting of which not less than seventy per cent. of the
total voting power may be exercised or controlled by any of the
following persons, or by any two or more of them acting together,
namely, (i) the managing agent aforesaid; (ii) where su_{:_h
managing agent is a firm, any partner in the firm; and (iii)
where such managing agent is a body corporate, any officer of
such body corporate.

(3) If a managing agent engages in any business in contraven-
‘tion of this section, he shall be deemed ‘o have received all profits
.and benefits accruing to him from such business, in trust for the
company under his management or the subsidiary of such company,
.as the case may be; and where such profits and benefits are deemed
to have been so received by the managing agent in trust for iwo
or more such companies or subsidiaries, such profits and benefits
.shall be held by the managing agent in trust for each of them in
‘such proportions as may be agreed upon between them or, failing
such agreement, as may be decided by the Court.

376. Condition prohibiting reconstruction or amalgamation of
company except on continuance of managing agent to become or be
-yoil.—Where any provision in the memorandum or articles of a
company, or in any resolution pagssed in general meeting by, or by
-the Roard of directors of, the company or in an agreement between
‘the company and its managing agent, whether made before or after
‘the commencement of this Act, prohibits the reconstruction of the
-company or its amalgamation with any other body corporate or
bodies corporate, either absolutely or ekcept on the condition that
‘the managing director, managing agent, secretaries and treasurers,
-or manager of the company is appointed or re-appointed as secretaries
-and treasurers, managing director, managing agent, or manager of
‘the reconstructed company or of the body resulting from amalgama-
-tion, as the case may be, shall become void with effect from the

-commencement of this Act, or be void, as the case may be.

377. Restrictions on right of managing agent to appoint direc-
“tors.—(1) The managing agent of a company may, if so authorised
by its articles, appoint not more than two directors where the total
-number of the directors exceeds five, and one director where the
-total number does not exceed five.

(2) The managing agent may, at any time, remove any director

-so appointed, and appoint another director in his place or in the

place of a director so appointed who resigns or otherwise vacates
his office. )

(3) Any provision contained in the articles of, or in any agree-
rment with, the company, authorising the managing agent to appoint
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more than the number of directors authorised under sub-section (1)..
* * * * which is in force immediately before the commencement.
of this Act, shall, in regard to the excess * * *, be void, with effect
from the expiry of one month from such commencement.

(4) Where at the commencement of this Act, the number ot.
directors appointed by the managing ageht exceeds the number

authorised under sub-section (1), the managing agent shall deter--

mine which of them shall continue to hold office, and intimate the
choice made by him to the company before the expiry of one month-
from such commencement; and only the director or directors so

chosen shall continue to hold office as directors after such expiry.

(5) If no choice is made by the managing agent as aferesaid, all
the directors appointed by him shall, with effect from the expiry of
one month from the commencement of this Act, be deemed to have
vacated their offices.

* * * * * * * . *

_CHAPTER 1V

A. SECRETARIES AND TREASURERS

378. Appointment of secretaries and treasurers.-—~Subject to the-
provisions of this Chapter, a company may appoint a firm or body
corporate as its secretaries and treasurers:

Provided that no company shall, at the same time, have both a
'managing agent and secretaries and treasurers.

379. Provisions applicable to managing agents to apply to secre- -
taries and treasurers with the exceptions and modifications specified

in sections 380 to 383.—Subject to the exceptions and modifications
specified in sections 380 to 383

(a) all the provisions of this Act applicable to, or in relation -
40, a managing agent which is a firm or body corporate shall
apply to secretaries and treasurers; and

(b) all the provisions of this Act applicable to, or in rela-
tion to, any person or persons connected or associated in any -
manner with such a managing agent shall apply to, or in rela-
tion to, any person or persons connected or associated with-
secretaries and treasurers in the like manner; and subject as:
aforesaid, all references in this Act to a managing agent or any
person .or persons connected or associated in any manner with

a managing agent shall be construed accordingly, as including a -
reference to secretaries and treasurers or to the person or per-
sons connected or associated with them in the like manner.

380. Sections 323, 329 and 331 not to apply.—Sections 323, 329 and :
331 shall not apply to secretaries and treasurers.
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381. Section 347 to apply subject to a modification.—Section
347 shall apply to secretaries and treasurers subject to the modifica-
tion that for the words “ten per cent. of the net annual profits”

occurring in the section, the words “seven and a half per cent. of the
anet annual profits” shall be substituted.

382. Secretaries and treasurers not to appoint directors.—Sec-
retaries and treasurers shall have no right to appoint any director
of the company; and sections 377 and 260 shall not -apply to, or in
relation to, secretaries and treasurers, or persons connected or
associated with them in the manner in ‘which the persons specified

in section 260 are connected or associated with managing agents.

383. Secretaries and treasurers not to sell goods or articles
produced by company, etc., unless authorised by Board.—Secreta-
ries and treasurers shall have no right, unless, and except to the
extent to which, they are authorised by the Board of directors, to
sell any goods or articles manufactured or produced by the com-
pany, or to purchase, obtain, or acquire machinery, stores, goods or
materials for the purposes of the company, or to sell the same
when no longer required for those purposes.

B. MaNAGERS

384. Firm or body corporate not to be appomted manager.—No
public company, and no private company which is a subsidiary of a

public company, shall, after the commencement of this Act, appoint or
employ, or after the expiry of six months from such commencement
continue the appointment or employment of any firm, body corporate
or association as its manager.

_385. Certain persons not to be appointed managers.—(1) No com:
pany shall, after the commencement of this Act, appoint or employ,
or contmue the appointment or employment of, any person as its
manager who—

(a) is an undlscharged insolvent; or has at eny time within

the preceding five years been-adjudged an insolvent; or

(b) suspends or has at any time within the preceding five
years suspended, payment to his creditors, or makes, or has at
any time within the preceding five years made, a composition
with them; or

(c) is, or has at any time within the preceding five years

been, convicted by a Court in India of an offence involving moral’

turpltude.
328L S
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(2) The Central Government may, by notification in the Official
Gazette, remove the disqualification incurred by any person in virtue
of clause (a), (b), or (c) of sub-section (1), either generally or in
relation to any company or companies specified in the notification.

(3) This section shall not apply to a private company, unless it is
a subsidiary of a public company.

386. Number of companies of which a person may be appointed
manager.—(1) No company shall, after the commencement of this
Act, appoint or employ any person as manager if he is either the
manager or the managing director of any other company, except as
provided in sub-section (2).

(2) A company may appoint or employ a person as its manager
if he is the manager or managing director of one, and not more than
one, other company:

Provided that such appointment or employment is made or
approved by a resolution passed at a meeting of the Board with the
consent of all the directors present at the meeting and of which
meeting and of the resolution to be moved thereat specific notice has
been given to all the members then in India.

(3) Where, at the commencement of this Act, any person is hold-
ing the office either of manager or of managing director in more than
two companies, he shall, within one year from the commencement
of this Act, choose not more than two of those companies as com-
panies in which he wishes to continue to hold the office of manager
or managing director, as the case may be; and the provisions of
clause (b) and (c¢) of sub-section (1) and of sub-sections (2) and (3)
of section 275 shall apply mutatis mutandis in relation to this case, as
those provisions apply in relation to the case of a director.

387. Remuneration of manager.—The manager of a company may,
subject to the provisions of section 197, receive remuneration either
by way of a monthly payment, or by way of a specified percentage,
not exceeding five, of the “net profits” of the company calculated in
the manner laid down in sections 348, 349 and 350, or partly by the
one way and partly by the other. '

388. Application of sections 311 and 316 to managers.—(1) The
provisions of section 311 shall apply in relation to a manager of a
~ompany as they apply in relation to a director thereof.

(2) The provisions of section 316 shall apply in relation to a
nanager of a company as if the word “manager” were substituted
‘or the words “managing director” wherever they occur in that
section, :

CHAPTER V
ARBITRATION, COMPROMISES, ARRANGEMENTS AND RECONSTRUCTIONS

389. Power for companies to refer matters to arbitration.—(1) A
company may, by written agreement, refer to arbitration, in accord-



259

. , ——
ance with the Arbitration Act, 1940 (X of 1940), an existing or future
difference between itself and any other company or person,

(2) A company which is a party to an arbitration may delegate to
the arbitrator power to settle any terms or to determine any matter,
capable of being lawfully settled or determined by the company
itself, or by its Board of directors, managing director, managing

agent, secretaries and treasurers, or manager.

(3) The provisions of the Arbitration Act, 1940 (X of 1940), shall
apply to all arbitrations in pursuance of this Act to which a com-
pany is a party.

390. Interpretation of sectioms 391 and 392.—In sections 391
and 392,—

(a) the expression “company” means any company liable to
be wound up under this Act; .

(b) the expression “arrangement” includes a reorganization
of the share capital of the company by the consolidation of shares
of different classes or by the division of shares into shares of
different classes or by both those methods; and

(c) unsecured creditors who may have filed suits or obtained
decrees shall be deemed to be of the same class as other unsecur-
ed creditors. .

391. Power to compromise'with creditors and members.—(1)
Where a compromise or arrangement is proposed—

(a) between a company and its creditors or any class of them;
or

(b) between a company and its members or any class of
them; '

the Court may, on the application of the company or of any creditor
or member of the company, or, in the case of a company which is
being wound up, of the liquidator, order a meeting of the creditors
or class of creditors, or of the members or class of members, as the
case may be, to be called, held and conducted in such manner us
the Court directs. : o

(2) If a majority in number representing three-fourths in value
of the creditors or class of creditors or members or class of members,
as the case may be, present and voting either in person or, where
proxies are allowed, by proxy, at the meeting, agree to any compro-
mise or arrangement, the compromise or arrangement shall, if sanc-
tioned by the Court, be binding on all the creditors, all the creditors
of the class, all the members, or all the members of the class, as
the case may be, and also on the company, or, in the case of a com-
pany which is being would up, on the liquidator and contributories of
the company,
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(3) An order made by the Court under sub-section (2) shall have
no citect until a certified copy of the order has been filed with the
Registrar, * *
(4) A copy of every such order shall be annexed to every copy of

the memorandum of the company issued after the certified copy of
the order has been filed as aforesaid, or in the case of a company
net having a memorandum, to every copy so issued of the instru-
ment constituting or defining the constitution of the company.

(5) If default is made in complying with sub-section (3), the
company, and every officer of the company who is in default, shall
be punishable with fine which may extend to ten rupees for each
copy in respect of which default is made.

(8) The Court may, at any time after an application has been
made to it under this section, stay the commencement or continua-
tion of any suit or proceeding against the company on such terms
as the Court thinks fit, until the application is finally disposed of.

(7) An appeal shall lie from any order made by a Court exercis-
ing original jurisdiction under this section to the Court empowered
to hear appeals from the decisions of that Court, or if more than one
Court is so empowered, to the Court of inferior jurisdiction.

392. Information as to compromise with creditors and mem-

hers.—(1) Where a meeting of creditors or any class of creditors or
of members or any class of members is called under section 391,—

(a) with every notice calling the meeting which 'is sent to a
creditor or member, there shall be sent also a statement setting
forth the terms of the compromise or arrangement and explaining its
effect; and in particular, stating any material :nterests of the
directors, managing director, managing agent, secretaries and
treasurers or manager of the company, whether in their capacity as

such or as members or * * creditors of the company
or otherwise, and the effect on those interests, of the compromise or
arrangement, if, and in so far as, it is different from the effect on the
like interests of other persons; and

(b) in every notice calling the meeting which is given by
advertisement, there shall be included either such a statement as
aforesaid or a notification of the place at which and the manner in
which creditors or members entitled to attend the meeting may
obtain copies of such a statement as aforesaid.

(2) Where the compromise or arrangement affects the rights of
debenture holders of the company, the said statement shall give the
like information and explanation as respects the trustees of any
deed for securing the issue of the debentures as it is required to
give as respects the company’s directors.

(3) Where a notice. given by advertisement includes a notifica-
tion that copies of a statement setting forth the terms of the com-
promise or arrangement proposed and explaining its:effect can be
obtained by creditors or members entitled to attend the meeting,
every * * * * creditor or member so entitled shall, on making
an application in the manner indicated by the notice, be furnished
by the company, free of charge, with a copy of the statement.
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(4) Where default is made in complying with any of the require-
ments of this section, the company, and every officer of the company
who is in default, shall be punishable with fine which may extend
to five thousand rupees; and for the purpose of this sub-section any
liquidator of the company and any trustee of a deed for securing
the issue of debentures of the company shall be deemed to be an
officer of the company:

Provided that a person shall not be punishable under this sub-
section if he shows that the default was due to the refusal of any
other person, being a director, managing director, managing agent,
secretaries and treasurers, manager or trustee for debenture holders,
to supply the necessary particulars as to his material interests.

(5)* * * * Every director, managing director, managing
agent, secretaries and treasurers or manager of the company and
every trustee for debenture holders of the company, shall give notice
to the company of such matters relating to himself as may be neces-
sary for the purposes of this section; and if he fails to do so, he
*# % » & + * shall be punishable with fine which ma
extend to five hundred rupees. .

393. Provisions for facilitating reconstruction and amalgamation

of companies.—(1) Where an application is made to the Court under
section 391 for the sanctioning of a compromise or arrangement pro-
posed between a company and any such persons as are mentioned in
that section, and it is shown to the Court— g
(a) that the compromise or arrangement has been proposed
for the purposes of, or in connection with, a scheme for the
reconstruction of any company or companies, or the amalgama-
tion of any two or more companies; and

(b) that under the scheme the whole or any part of the
undertaking, * * property or liabilities of any company concern-
ed in the scheme (in this section referred to as a ‘“transferor
company”) is to be transferred to another company (in this sec-
tion referred to as “the transferee company”),

the Court may, either by the order sanctioning the compromise or
arrangement or by a subsequent order, make provision for all or

any of the following matters: —

(i) the transfer to the transferee company of the whole or
any part of the undertaking, * * * property or liabilities of any
transferor company;

(ii) the allotment or appropriation by the transferee com-
pany of any shares, debentures, policies, or other like interests
'in that company which under the compromise or arrangement
are to be allotted or appropriated by that company to or for any
person; :
(iii) the continuation by or against the transferee company
of any legal proceedings pending by or against any transferor
company; / '

(iv) the dissolution, without winding up, of any transferor
company;



262
(v) the provision to be made for any persons who, within

such time and in such manner as the Court directs, dissent from
the compromise or arrangement; and

(vi) such incidental, consequential and supplemental matters
as are necessary to secure that the reconstruction or amalgama-
tion shall be fully and effectively carried out.

(2) Where an order under this section provides for the transfer
of any property or liabilities, then, by virtue of the order, that pro-
perty shall be transferred to and vest in, and those liabilities shall
be transferred to and become the liabilities of, the transferee com-
pany; and in the case of any property, if the order so directs, freed
from any charge which is, by virtue of the compromise or arrange-
ment, to cease to have effect.

(3) Within fourteen days after the making of an order * * *
under this section, every company in relation to which the order is
made shall cause a certified copy thereof to be filed with the
Registrar for registration.

If default is made in complying with this sub-section, the com-
pany, and every officer of the company who is in default, shall be
punishable with fine which may extend to fifty rupees.

(4) In this section—

(a) “property” includes property, rights and powers of every
"description and “liabilities” includes duties of every description;

and

(b) “transferee company” does not include any company
other than a company within the meaning of this Act; but
“transferor company” includes any body corporate, whether a
company within the meaning of this Act or not.

394. Power and duty to acquire shares of shareholders dissenting

from scheme or contract approved by majority.—(1) Where a scheme
or contract involving the transfer of shares or any class of shares
in a company (in this section referred to as “the transferor com-
pany”) to another company (in this section referred to as “the
transferee company”), has, within four months after the inaking of
the offer in that behalf by the transferee company, been approved
by the holders of not less than nine-tenths in value of the shares
whose transfer is involved (other than shares already held at the
date of the offer by, or by a nominee for, the transferee company or
its subsidiary), the transferee company may, at any time within two
months after the expiry of the said four months, give notice in the
prescribed manner to any dissenting shareholder that it desires to
acquire his shares; and when such a notice is given, the tx:ansfe;'ee
company shall, unless on an application made by the dissenting
shareholder within one month from the date on which the notice was
given the Court thinks fit to order otherwise, be entitled and bound
to acquire those shares on the terms on which, under the scheme or
contract, the shanes of the approving shareholders are to be trans-
ferred to the transferee company:

Provided that where shares in the transferor company of the same
class as the shares whose transfer is involved are already held as
aforesaid to a value greater than one-tenth of the aggregate of the
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values of all the shares in the company of such class, the foregoing
provisions of this sub-section shall not apply, unless—

(a) the transferee company offers the same terms to all
holders of the shares of that class (other than those already held
as aforesaid) whose transfer is involved; and :

(b) the holders who approve the scheme or contract, besides
holding not less than nine-tenths in value of the shares (other
than those already held as aforesaid) whose transfex is involved,
are not less than three-fourths in number of the holders of those
shares.

(2) Where, in pursuance of any such scheme or contract as afore-
said, shares, or shares of any class in a company are transferred to
another company or its nominee, and those shares together with any
other shares or any other shares of the same class, as the case may
be, in the first-mentioned company held at the date of the transfer by,
or by a nominee for, the transferee company or its subsidiary com-
prise nine-tenths in value of the shares, or the shares of that class,
as the case may be, in the first-mentioned company, then,—

(a) the transferee company shall, within one month from
the date of the transfer (unless on a previous transfer in
pursuance of the scheme or contract it has already complied with
this requirement), give notice of that fact in the prescribed
manner to the holders of the remaining shares or of the remain-
ing shares of that class, as the case may be, who have not assented
to the scheme or contract; and

() any such holder, may within three months from the
giving of the notice to him require the transferee company to
acquire the shares in question;

and where a shareholder gives notice under clause (b) with respect
to any shares, the transferee company shall be entitled and bound to
acquire those shares on the terms on which under the scheme or
contract the shares of the approving shareholders were transferred
to it, or on such other terms as.may be agreed or as the Court on the
application of either the transferee company or the. shareholder
thinks fit to order.

(3) Where a notice has been given by the transferee company
under sub-section (1) and the Court has not, on an application made
by the dissenting shareholder, made an order to the contrary, the
transferee company shall, on the expiry of one month from the date

on which the notice has been given, or, if an application to the
Court by the dissenting shareholder is then pending, after that appli-
cation has been disposed of, transmit a copy of the notice to the
transferor company together with an instrument of transfer executed
on behalf of the shareholder by any person appointed by the trans-
feree company and on its own behalf by the transferee company,
and pay or transfer to the transferor company the amount or other
consideration representing the price payable by the transferee com-
pany for the shares which, by virtue of this section, that company is
entitled to acquire; and the transferor company shall thereupon
register the transferee company as the holder of those shares:

Provided that an instrument of transfer shall not be required for
any share for which a share warrant is for the time being outstanding,

-
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(4) Any sums received by the transferor company under this
section shall be paid into a separate bank account, and any such sums
and any other consideration so received shall be held by that
company in trust for the several persons entitled to the shares in
respect of which the said sums or cther consideration were
respectively received.

(5. In‘ this section—

_(a) “dissenting shareholder” includes a shareholder who has
not assented to the scheme or contract and any shareholder who
has failed or refused to transfer his shares to the transferee
company in accordance with the scheme or contract;

(b) “transferor company” and “iransferee company” shall
have the same meaning as in section 393.

(6) In relation to an offer made by the transferee company to
shareholders of the transferor company before the commencement
of this Act, this section shall have effect— )

(a) with the substitution, in sub-section (1), for the wcrds
“the shares whose transfer is involved (other than shares already
held at the date of the offer by, or by a nominee for, the trans-
feree company or its subsidiary),” of the words “the shares
affecied” and with the omission of the proviso to that sub-
section;

(b) with the omission of sub-section (2); * *

(c) with the omission in sub-section (3) of the words
“together with an instrument of transfer executed on behalf of
the shareholder by any person appointed by the transferee com-
pany and on its own behalf by the transferce company” and of
the proviso to that sub-section; and

(d) with the omission of clause (b) of sub-section (5).

395. Power of Central Government to provide for amalgamation
of companies in national interest.—(1) Where the Central Govern-
ment is satisfied that it is essential in the national interest that two’
or more companies should amalgamate, then, notwithstanding any-
thing contained in sections 393 and 394 but subject to the provisions
of this section, the Central Government may, by order notified in
the Official Gazette, provide for the amalgamation of those companies
into a single company with such constitution; with such property,
powers, rights, interests, authorities and privileges; and with such
~ liabilities, duties, and obligations; as may be specified in the order.

(2) The order aforesaid may contain such consequential, inci-
dental and supplemental provisions as may, in the opinion of the
Central Government, be necessary to give effect to the amalgamation.

(3) Every member or creditor (including a debenture holder) of
each of the companies before the amalgamation shall have, as nearly
as may be, the same interest in or rights against the company result-
ing from the amalgamation as he had in the company of which he
was originally a member or creditor; and to the extent to which the
interest or rights of such member or creditor in or against the
company resulting from the amalgamation are less than his interest
in or rights against the original company, he shall be entitled to
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compensation whfch shall be assessed by: such authority as may be
prescribed. .

The compensation so assessed shall be paid to the méinber. or
creditor concerned by the company resulting from the amalgamation,

(4) No order shall be made under this section, unless—.

‘(a) a copy of the proposed order has been sent in d;aft to
each of the companies concerned; and
(b) the Central Government has considered, and _made. such
modifications, if any, in the draft order as may seem to it c_lesuable
in the light of, any suggestions and objections which may
be received by it from any such company within such pe.znod as
the Central Government may fix in_that behalf, not being less
than two months from the date on which the copy aforesaid
is received by that company, * * * * * or from any class of
shareholders therein, or from any creditors or any class of
creditors thereoi. . . 11‘ C
opies of every order made under this section shall, as soon
as r(rf;ycbg gsfter it hgs‘ been made, be laid before both Houses of
Parliament.

CHAPTER VI |
*PREVENTION OF OPPRESSION AND MISMANAGEMENT
A. Powers or COURT ’

396. Application to Court for * * * relief in cases of

oppression.—(1) Any members of a company who complain that the
affairs of the company are being conducted in a manner oppressive
_to any member or members. (including any one or more of them-
selves) may apply to the Court for an order under this section,
provided such members have a right so to apply in virtue of section
398. ' _ o

(2) If, on any application under sub-section (1), the Court is of
opinion— : : T

(a) that the company’s affairs are being conducted in a
manner oppressive to any member or members, and

(b) that to wind up the company would unfairly prejudice
such member or members, but that otherwise the facts would
justify the making of a winding-up order on the ground that it
was just and equitable that the company should be wound up,

the Court may, with a view to bringing to an end the matters com-
plained of, make such order as it thinks fit.

397. Application to Court for * * relief in cases of mismaﬁage-
ment.—(1) Any members of a company who complain—

(a) that the affairs of the company are being conducted in
a manner prejudicial to the interests of the company, or

(b) that a material change (not being a change brought
about by, or in the interests of, any creditors including debenture
holders, or any class of shareholders, of the company) has taken
place in the management or control of the company, whether
by an alteration in its Board of directors, or of its managing

328 L. S.
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agent, secretaries and treasurers, or in the constitution or control
of the firm or body corporate acting as its managing agent,
secretaries and treasurers, or in the ownership of the company’s

shares or, if it has no share capital, in its membership, or in any
other manner whatsoever, and that by reason of such change, it is
likely that the affairs of the company. will be conducted in a
manner prejudicial to the interests of the company,

may apply to the Court for an order under this section, provided such
members have a right so to apply in virtue of section. 398.

(2) If, on any application under sub-section (1), the Court is of
opinion that the affairs of the company are being conducted as afore-
said or that by reason of any material change as aforesaid in the
management or control of the company, it is likely that the affairs
of the company will be conducted as aforesaid, the Court may, with
a view to bringing to an end or preventing the matters complained
of or apprehended, make such order as it thinks fit.

398. Right to apply under sections 396 and 397.—(1) The following
members of a company shall have the right to apply under section 396
or 397— . ,
" (a) in the case of a company having a share capital, not less
than one hundred members of the company or not less than one-
tenth of the total number of its members, whichever is less, or

_any member or members holding not less than one-tenth of the
issued share capital of the company, provided that * * * the
applicant or applicants have paid all calls and other sums due
on their shares; ‘ '

(b) in the case of a company not having a share capital, not
less than one-fifth of the total number of its members.

(2) For the purposes of sub-section (1), where any share or shares
are held by two or more persons jointly, they shall be counted only
as one member. )

(3) Where any members of a company are entitled to make an
application in virtue of sub-section (1), any one or more of them
having obtained the consent in writing of the rest, may make the

~ application on behalf and for the benefit of all of them.

(4) The Central Government may, if in its opinion circumstances
exist which make it just and equitable so to do, authorise any member
or members of the company to apply to the Court under section 396
or 397, notwithstanding that the requirements of clause (¢) or clause
(b), as the case may be, of sub-section (1) are not fulfilled.

_(5) The Central Government may, before authorising any member
or members as aforesaid, require such member or members to give
security for such amount as the Central Government may deem
reasonable, for the payment of any costs which the Court dealing
with the application may order such member or members to pay
to any other person or persons who are parties to the application.

399. Notice to be given to Central Government: of applications
under section 396 and 397.—The Court shall give notice of every
application made to it under section 396 or 397 te the Central Govern-
ment, and shall take into consideration the representations, if any,
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made to it by that Government before passing a final order under
that section.

400. Right of Central Government to apply under sections 396 and
397.- —In cases falling under section 242, the Central Government
-may itself cause an application.to be made to the Court. for an order

wunder section 396 or 397

401. Powers of Court on apphcatlon under section 396 or 397.—

"Without prejudice to the generality of the powers of the Court under
:section 396 or 397, any order under either section may provide for—

(a) the regulation of the conduct of the company’s affairs in
future; '

(b) the purchase of the shares or interests of any members
of the company by other members thereof’ or by the company;

(c) in the case of a purchase of its shares by the company
-as aforesaid, the consequent reduction -of its share capital;

(d) the termination, setting aside or modification of any

-agreement, howsoever arrived at, between the company on the
-one hand, and any of the followmg persons, on the other,
.namely:—
* (i) the managing director,
(i) any other director,
(iii) the managing agent, * *
(iv) the secretaries and treasurers, and

(v) the manager,

upon such terms and cénditions as may, in the opinion of the
‘Court, be just and equitable in all the circumstances of the case.
¥ * * * * * B * * *

(e) the termination, setting aside or modification of any
.agreement between the company and any person not referred to
in clause (d), provided that no such agreement shall be termi-
mated, set aside or modified except after due notice to the party
«concerned and provided further that no such agreement shall be
‘modified except after obtaining the consent of the party
-concerned;

(f) the setting aside of any transfer, delivery of goods, pay-
'ment, execution or other act relating to property made or done
by or against the company within three months before the date
-of the application under section 396 or 397, which would, if made
‘or done by or against an individual, be deemed in his insolvency
to be a fraudulent preference;

(g9) any other matter for wh1ch in the opinion of the Court

it is just and equitable that provision should be made.
402. Interim order by Court—Pending the making by it of a final
«order under section 396 or 397, as the case may be, the Court may, on

ithe application of any party to the proceeding, make any 1nter1m
«order which it thinks fit for regulating the conduct of the company s.
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affairs, upon such terms and conditions as appear to it to be just and@

equitable. .

403. Effect of alteration of memorandum or articles of company-
by order under section 396 or 397.—(1) Where an order under section:
396 or 397 makes any alteration in * * * * the memorandum or articles.

of a company, then, notwithstanding any other provision of this Act,.
the company shall not have power, except to the extent, if any, per-
mltted_ in the order, to make without the leave of the Court, any
alteration * * * whatsoever which is inconsistent with the order,.
.* * * * either in the memorandum or in the articles.

" (2) Subject to the provisions of sub-section (1), the alterations.
* * * made by the order shall, in all respects, have the same effect.
as if they had been duly made by the company in accordance with.
the provisions of this Act; and the said provisions shall apply accord~
ingly to the memorandum or articles as so altered * * *,

(3) A certified copy of every order altering, * * * or giving leave
to alter, * * * a company’s memorandum or articles, shall within.
fifteen days after the making thereof, be filed by the company with.
the Registrar who shall register the same.

(4) If default is made in complying with the provisions of sub-~
section (3), the company, and every officer of the company who is in.
default, shall be punishable with fine which may extend to five-
thousand rupees.

404. Addition of respondents to application under section 396 or-
Z_igf:lf the managing director or any other director, the managing:
agent, secretaries and treasurers or the manager, of a company or

any other person, who has not been impleaded as a respondent to
any application under section 396 or 397 applies to be added as a

respondent thereto, the Court shall, if it is satisfied that there is
sufficient cause for doing so, direct that he may be added as a res--
pondent accordingly. : T
405, Application of sections 536 to 541 to proceedings under sec—
tions 396 and 397.—In relation to an application under section 396
or 397, sections 536 to 541, both inclusive, shall apply in the formu
set forth in Schedule XI : -

* . * * * * * * * * *
408. Consequences of termination or medification of certain agree-
ments.—(1) Where an order of a Court made under section 396 or 397
- terminates, sets aside, or modifies an agreement such as is referred to-
in clause (d) or (e) of section 401,—
(@) *** %% %% x3x% %% x5 the***ogrder shall not give:
rise to any claim whatever against the company by any person

for damages or for compensation for loss of office or in any other
respect, either in pursuance of the agreement or otherwise;

(b) no managing or other director, managing agent, secre-
taries and treasurers, or manager whose agreement is so termi~
‘nated or set asidé and no person who, at the date of the order
terminating or setting aside the agreement was, or subsequentlys
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‘becomes, an associate of such managxng agent or secretaries
and treasurers shall, for a period of five years from the date of

the order terminating the agreement, without the
leave of the Court, be appointed, or act, as the managing or other
director, managing agent, secretaries and treasurers, or manager

of the company.

(2) (a) Any person who knowingly acts as a managmg or other
director, managing agent, secretaries and treasurers, or manager of

sa company in contravention of clause (b) of sub—sectlon 1);

(b) where the person so acting as managing agent or as secre-
-taries and treasurers is a firm or body corporate, every partner in

‘the firm, or every director of the body corporate who is knowmgly
-a party to such contravention; and

(c) every other director or every dlrector, as the case may be,
«of the company, who is knowingly a party to such contravention;
:shall be punishable with imprisonment for a term which may extend
to one year, or with fine which may extend to five thousand rupees,
-or with both. . -

(3) No Court shall grant leave under clause (b) of sub-section

(1) unless notice of the intention to apply for leave has been served

-on the Central Government and that Government has been given an
-opportunity of being heard in the matter.

B. PowErs OF CENTRAL GOVERNMENT

407. Powers of Government to prevent oppression or mis<
imanagement.—Notwithstanding anything contained in this Act, the
‘Central Government may appoint not more than two persons, being
members of the company, to hold office as directors thereof for such
period not exceeding three years as it may think fit, if the Central
*Government, on the application of members of the company holding
ot less than one-tenth of the total voting power therein, is satisfied
that it is necessary to make the appointment or appointments in
-order to prevent the affairs of the company being conducted either in
a manner which is oppressive to any members of the company or in
-a manner which is prejudicial to the interests of the company.

408. Power of Central Government to prevent change in Board.

~of directors likely to affect company prejudicially.—(1) Where a
complaint is made to the Central Government by the managing
director or any other director, the managing agent, or secretaries
-and treasurers, of a company that as a result of a change which has
taken place or is likely to take place in the ownership of any shares
held in the company, a change in the Board of directors is likely
‘to take place which (if allowed) would affect prejudicially the
.affairs of the company, the Central Government may, if satisfied,
after such inquiry as it thinks fit to make that it is just and proper
'so to do, by order direct that no resolution passed or action taken
to effect a change in the Board of directors after the date of the
-complaint shall have effect unless confirmed by the Central Govern-*
xment; and any such order shall have effect notwithstanding anything
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to the contrary contained in any other provision of this Act or in the
memorandum or articles of the company, or in any agreement with,.

or any resolution passed in general- meetlng by, or by the Board of
directors of, the company.

(2) The Central Government shall have power when any such:
complaint is received by it, to make an interim order to the effect set:

out in sub-section (1), before making or completmg the inquiry-
aforesaid.

(3) Nothing contained in sub-sections (1) and (2) shall apply-
to a private company, unless it is a subsidiary of a public company.

CHAPTER VII
CONSTITUTION AND POowERS OF ADVISORY ' COMMISSION

409. Appointment of Advisory Commission.—For the purpose-
of advising the Central Government on any matter arising out of’
the provisions of this Act referred to in clause (a) of section 410

or on such other matters as the Central Government may think fit,.
the Central Government shall-—

(a) constitute a Commission (hereinafter called the-
“Advisory Commission”) consisting of not more than five-
persons with suitable qualifications:; and

(b) appoint one of those persons to be the Chalrman of the-
Commlssmn

410. Duties of Advisory Commission.—It shall be the duty of

the Advisory Commission to inquire into and advise the Central
Government—

ta) on all apphcatlons made to the Central Government.
- under section 258, 259, 266, 267, 309, 310, 325, 327, 328, 331, 344,

345, 351, 407, or 408,

(b) on all other matters which may be referred to the-
Commission by the Central Government.

" 411. Forms and procedure in cases referred to Advisory Com-
mission.—(1) Every application made to the Central Government
under any of the sections referred to in clause (a) of section 410

shall be in such form as may be prescribed.

(2) (a) Before any application is made to the Central Govern--
ment under any of the sections aforesaid, there shall be issued by
or on behalf of the company a general notice to the members there-
of, indicating the nature of the application proposed to be made,

(b) Such notice shall be published at least once in a newspaper-
in the principal language of the district in which the registered
office of the company is situate and circulating in that district, and:
at least once in English in an Enghsh newspaper circulating in that
district.

(¢) Copies of the notices, together with a certificate by the com-
pany as to the due publication thereof, shall be-attached to the
application.

(d) Nothing in clause (a), (b) or (c) shall apply to a private
company which is not the managing agent of a public company.
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412. Powers of Advisory Commission.—For the purpose of making
" any inquiry under section 410, the Advisory Commission may—

(a) require- the production before it of any books or other
documents in the possession, custody or control of the company,
relating to any matter under inquiry; o ‘

(b) call for any further information or explanation, if the
Commission is of opinion that such information or explanation
is necessary in order that the books or other documents pro-
duced before it may afford full particulars of the matter tfo
which they purport to relate;

(c) with such assistants as it thinks necessary, inspect any
books or other documents so prgduced and make copies thereof
or take extracts therefrom; :

 (d) require any managing director. or any other director,
managing agent. secretaries and treasurers, manager or other
officer of the company, or any shareholder or any other person
who, in the opinion of the Commission, is likely to furnish -in-
formation with respect to the affairs of the company relating
to any matter under inquiry, to appear before it and examine
such person on oath or require him to furnish such information-
as may be required; and administer an oath accordingly to the
person for the purpose.

413. Penalties.—If any person refuses or neglects to »prbduce

any book or other document in his possession or custody which he:
is required to produce under 'séction 412 or to answer any.question

put to him relating to any matter under inquiry, he shall be
punishable with imprisonment for a term which may extend to two
years and shall also be liable to fine. ‘

414, Immux'lity' for action taken in good faith.—No suit or

other legal proceeding shall lie against the Commission or the.

Chairman or any member thereof or aganist the Central Govern-
ment, in respect of anything which is in good faith done or intended
to be done in pursuance of this Chapter or of the provisions referred

to in section 409 or of any rules or orders made thereunder: -
CHAPTER VII

MISCELLANEOUS PROVISIONS

Contracts where company is undisclosed principal

415. Contracts by agents of company in which company is un-
disclosed principal.—(1) Every person, being the managing agent,
secretaries and treasurers, manager or other agent of a public
company or of a private - company which is ‘a subsidiary’
of a public company, who enters into a contract for or
on behalf of the company in which contract the' company is
an undisclosed principal shall, al the time of entering into the con-
tract, make a memorandum in writing of the terms of the contract,
and specify therein the person with whom it is entered into. '
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(2) Every such person who enters into a contract as aforesaid
shall forthwith deliver the memorandum to the company and send
copies thereof to each of the directors; and such memorandum shall
be filed in the office of the company and laid before the Board of
directors at its next meeting of the Board of directors.

(3) If default is made in complying with the requirements of this
section— ‘
(a) the contract shall, at the option of the company, be
voidable as against the company; and

- (b) the person who enters into the contract, or every officer

of the company who is in default, as the case may be, shall be
-punishable with fine which may extend to two hundred rupees.

* * * * * . * ] . | J % * *
Employees’ securities and provident funds
416. Employees’ securities to be deposited in Scheduled Bank.—

(1) All moneys or securities deposited with a company by its em-
ployees in pursuance of their contracts of service with the company
shall be kept or deposited by the company in a special account to be
opened by the company for the purpose in a Scheduled Bank.

(2) No portion of such moneys or securities shall be utilised by
the company except for the purposes ag}'eed to in the contracts of
service. | .
(3) A receipt for moneys deposited with a company by its em-
ployee shall not be deemed to be a security within the meaning of
this section; and the moneys themselves shall accordingly be deposit-
ed with a Scheduled Bank as provided in sub-section (1).

417. Provisions applicable to provident funds of employees.—
(1) Where a provident fund has been constituted by.a company for
its employees or any class of its employees, all moneys contributed
to such fund (whether by the company or by the employees) or
accruing by way of interest or otherwise to such fund, shall be either
deposited in a Post Office Savings Bank account or invested in the
securities mentioned or referred to in clauses (a) to (e) of section
20 of the Indian Trusts Act, 1832 (II of 1882):

Provided that where one-tenth part of the whole amount of the
moneys belonging to such fund exceeds the maximum amount which
.may be deposited in a Post Office Savings Bank account under the
rules regulating such deposits for the time being in force, the amount
of such excess may be kept or deposited in a special account to be

opened for the purpose in a Scheduled Bank.

" (2) Notwithstanding anything to the contrary in the rules of any
provident fund to which sub-section (1) applies or in any contract
between a company and its employees, no employee shall be entitled
to receive, in respect of such portion of the amount to his credit in
such fund as is invested in accordance with the provisions of sub-
section (1), interest at a rate exceeding the rate of interest yielded

by such investment,
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(3) Nothing in sub-section (1) shall affect any rights of an em-
wloyee under the rules of a provident fund to obtain advances from
or to withdraw money standing to his credit in the fund, where the
fund is a- recognised provident fund within the meaning of clause
(a) of section 58A of the Indian Income-tax Act, 1922 (XI of 1922), or.
‘where the rules of the fund contain provisions corresponding to rules
4,5, 6,17, 8, and 9 of the Indian Income-tax (Provident Funds Relief)

Rules.

(4) Where a separate trust has been created by a company with
respect to any provident fund referred to in sub-section (1), the
.company shall be bound to collect the contributions of the employees
«concerned and pay such contributions as well as its own contribu-
tions, if any, to the trustees; but in other respects, the obligations
Taid on the company by this section shall devolve on the trustees and
:shall be discharged by them instead of by the company.

418. Right of employee to see bank’s receipt for moneys or secu-
:rities referred to in section 416 or 417.—An employee shall be entitled,

.on request made in this behalf to the company or to the trustees
Teferred to in sub-section (4) of section 417, as the case may be, to

'see' the bank’s receipt for any money or security such as is referred
to in sections 416 and 417. SR

419. Penalty for contravention of sections 416, 417 and 418.—Any

-officer of a company, or any such trustee of a provident fund as is
Teferred to in sub-section (4) of section 417 who, knowingly, contra-

-venes or authorises or permits the contravention of the provisions of
section 416, 417 or 418, shall bgpunishable with fine which may extend

to five hundred rupees.

Receivers and Managers

420. Filing of accounts of receivers.—Every receiver of the pro-
perty of a company who has been appointed under a power conferred
by any instrument and who has taken possession, shall once in every

half year while he remains in possession, and also on ceasing to act
-as receiver, file with the Registrar an abstract in the prescribed form
-of his receipts and payments during the period to which the abstract
Telates.

421. Invoices, etc., to refer to receiver where there is one.—Where
-a receiver of the property of a company has been appoixited, every
invoice, order for goods, or business letter issued by or on behalf of
‘the company, or the receiver of the company, being a document on or
in which the name of the company appears, shall contain a statement
‘that a receiver has been appointed. . ‘

422, Penalty for non-compliance with sections 420 and 421.—If
-default is. made in complying with the requirements of section 420
-or 421, the company, and every officer of the company who.is “in
default, shall be punishable with fine which may extend to ° two
‘hundred rupees. ‘

. For the purposes of this section, the receiver shall be deemed to
‘be an officer of the company. : ‘
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423. Application of sections 420 to 422 to receivers and managers.

appointed by Court and managers appointed in pursuance of an.
instrument.—The provisions of sections 420, 421 and 422 shall apply
to the receiver of, or any person appointed to manage, the property
of a company, appointed by a Court or to any person appointed to-.
manage the property of a company appointed under any powers con-
tained in an instrument, in like manner as they apply to a receiver
appointed under any powers contained in an instrument.

PART VII
WINDING UP
CHAPTER I

**PRELIMINARY
Modes of winding up

424. Modes of winding up.—(I) The winding up of a company
may be either—
' - (a) by the Court; or
(b) voluntary;' or:
(c) subject to the supervision of the Court.
(2) The provisions of this Act with respect to winding up apply,.

unless the contrary appears, to the winding up of a company in any
of those modes.

Contributories

425. Liability as contributories of present and past members.—
(1) In the event of a company being wound up, every present and
past member shall be liable to contribute to the assets of the com-
pany to an amount sufficient for payment of its debts and liabilities
and the costs, charges and expenses of the winding up, and for the
adjustment of the rights of the contributories among themselves,
subject to the provisions of section 426 and subject also to the follow-
ing qualifications, namely:—

(a) a past member shall not be liable to contribute if he has
ceased to be a member for one year or upwards before the com-
mencement of the winding up;

(b) a past member shall not be liable to contribute in respect
of any debt or liability of the company contracted after he ceased:
to be a member;

(¢) a past member shall not be liable to contribute unless
it appears to the Court that the present members are unable to-
satisfy the contributions required to be made by them in pursu-
ance of this Act;

(d) in the case of a company limited by shares, no contribu-
tion shall be required from any past or present member exceed-
ing the amount, if any, unpaid on the shares in respect of which
he is liable as such member;

(e) in the case of a company limited by guarantee, no con-
tribution shall, subject to the provisions of sub-section (2), be
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required from any member exceeding the amount, if any, under--

taken to be contributed by him to the assets of the company im.
the event of its being wound up; - :

(f) nothing in this Act shall invalidate any provision con-
tained in any policy of insurance or other contract whereby the-
liability of individual members on the policy or contract is res—
tricted, or whereby the funds of the company are alone made-
liable in respect of the policy or contract; :

(g) a sum due to any past or present member of the com--
pany in his character as such, by way of dividends, profits or
otherwise, shall not be deemed to be a debt of the company pay--
able to that member, in a case of competition between himself
and any other creditor who is not a past or present member of*
the company; but any such sum shall be taken into account for-
the purpose of the final adjustment of the rights of the contri--
butories among themselves. . C
(2) In the winding up of a company limited by guarantee v.vhich‘
has a share capital, every member of the company. shall be liable,
in addition to the amount undertaken' to be contributed by him to the-
assets of the company in the event of its being wound up, to contri--
bute to the extent of any sums unpaid on any shares held by him.

426. Obligations of directors, managing agents and managers:
whose liability is unlimited.—In the winding up of a limited com--
pany, any director, managing agent, secretaries and treasurers or-
manager, whether past or present, whose liability is, under the pro-
visions of this Act, unlimited, shall, in addition to his liability, if-
any, to contribute as an ordinary member, be liable to make a.
further contribution as if he were, at the commencement of the-
winding up, a member of an unlimited company:

Provided that—

(a) a past director, managing agent, secretaries and:
treasurers or manager shall not be liable to make-
such further contribution if he has ceased to hold-
office for a year or upwards before the commencement of the
winding up; o . ’

(b) a past director, managing agent, secretaries and
treasurers or manager shall not be liable to make-
such further contribution in respect of any debt or
lifaﬁbility of the company contracted after he ceased to hold:
office; ‘

(c) subject to the articles of the company, a director, manag--
ing agenht, secretaries and “treasurers or manager shall not be-
liable to make such further contribution unless, the Court
deems it necessary to require the contribution in order to satisfy
the debts and liabilities of the company, and the costs, charges-
and expenses of the winding up. :

427. Definition of “contributory”.—The term “contributory” means-
every person liable to contribute to the assets of a company in the-
event of its being wound up and includes the holder of any shares
which are fully paid up; and for the purposes of all proceedings for
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determining, and all proceedings prior to the final determination of,
the persons who are to be deemed contributories, includes any person

“-alleged to be a contributory.

428. Nature of liability of contributory.—(1) The liability of a
contributory shall create a debt accruing due from him at the time
when his liability commenced, but payable at the times specified in
«<alls made on him for enforcmg the liability.

(2) No claim founded on the liability of a contributory shall be
-cognizable by any Court of Small Causes sitting outside the presi-
-dency-towns.

429, Contributories in case of death of member.—(1) If a contri-
butory dies either before or after he has been placed on the list of
«contributories, his legal representatives shall be liable in a due course
-of admmlstratlon, to contribute to the assets of the company in dis-
charge of his liability, and shall be contributories- accordmgly

(2) If the legal representatives make default in paying any money
wordered to be paid by thewm, proceeaings may be taken for adminis-
tering the estate of the deceased contributory and compelling pay-

‘ment thereout of the money due.

(3) For the purposes of this section, where the deceased contribu-
tory was a member of a Hindu joint family governed by the Mitak-
sshara School of Hindu Law, his legal representatlves shall be deemed
‘to include the surviving coparceners.

430. Contributeries in case of insolvency of member. —If a con-
tributory is adjudged insolvent, either before or after he has been
placed on the list of contributories,—-—

(a) his assignees in insolvency shall represent him for all
the purposes of the winding up, and shall be contributories
accordingly, and may be called on to admit to proof against the

- estate. of the insolvent, or otherwise to allow to be pa1d out of
his assets in due course of law, any money due from the insolvent
in respect of his 11ab111ty to contribute to the assets of the com-

‘pany; and _

(b) there may be proved against the estate of the insolvent
the estimated value of his liability to future calls as well as calls.
already made.

CHAPTER I

* * WiINDING UP BY THE COURT
Cases in which company may be wound up by che Court

' 431. Circumstances in which company may be wound up by
Court—A company may be wound up by the Court.—
(a) if the company has, by special resolution, resolved that
the company be wound up by the Court;
(b) if default is made in delivering the statutory report to
the Registrar or in holding the statutory meeting;
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(c) if the company does not commence its business within.
a year from its incorporation, or suspends its business for a
whole year; .

(d) if the number of members is reduced, in the case of a
public company, below seven, and in the case of a private com-
pany, below two; }

(e) if the company is unable to pay its debts;

(f) if the Court is of opinion that it is just and equitable-
that the company should be wound up.

432, Company when deemed unable to pay its debts.—(1) A com-
pany shall be demeed to be unable to pay its debts—

- (a) if a creditor, by assignment or otherwise, to whom the-
company is indebted in a sum exceeding five hundred rupees.
then due, has served on the company, by causing it to be deliver-
ed at its registered office, by registered post or otherwise, a.
demand under his hand requiring the company to pay the sum
so due and the company has for three weeks thereafter neglected.
to pay the sum, or to secure or compound for it to the reasonable
satisfaction of the creditor; or : '

v(b) if execution or other process issued on a descree or order-
of any Court in favour of a creditor of the company is returned
unsatisfied in whole or in part; or .

(c) if it is proved to the satisfaction of the Court that the-
company is unable to pay its debts, and, in determining whether-
a company is unable to pay'its debts, the Court shall take into.
account the contingent and prospective liabilities of the company..

_(2) The demand referred to in clause (a) of sub-section-(I) shalk
be deemed to have been duly given under the hand of the creditor-
if it is signed by any agent or legal adviser duly authorised on his.
behalf, or in the case of a firm, if it is signed by any such agent or
legal adviser or by any member of the firm * * *, '

Transfer of 'Proceedings

433. Transfer of winding up proceedings to District Court.—
Where a High Court makes an order for winding up a company un- .
der this Act, the High Court may, if it thinks fit, direct all subse-
quent proceedings to be had in a District Court; and thereupon for-
the purposes of winding up the company, such District Court shall
be deemed to be “the Court” within the meaning of this Act, and
shall have all the jurisdiction and powers of the High Court.

434. Withdrawal and transfer of winding up from one District
Court to another.—If during the progress of a winding up in a Dis--
trict Court, it appears to the High Court that the same could be more-
conveniently proceeded within the High Court or in any ether Dis-
trict Court, the High Court may, as the case may require,— . :

(a) withdraw the case and proceed with the Windihg up-
itself; or o
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(b) transter the case to such other District Court, whereupon
the winaing up shall proceed in that District Court.

435. Power of High Court to retain winding up .proceedings in

~District Court * *  * —The High Court may direct that a Dis-
“trict Court in which proceedings for winding up a company have
“been commenced, shall retain and continue the proceedings, although
it ma}‘;1 not be the Court in which they ought to have been com-
~menced.

436. Jurisdiction of High Court under sections 433, 434 and 433

to be exercised at any time and at any stage.—The High Court shall
have jurisdiction to pass orders under section 433, 434 or 435 at any

~time and at any stage and either on the application of or without
-application from, any of the parties to the proceedings.

Petition for winding up

437. Provisions as to applications for winding up.—(1) An appli-

cation to the Court for the winding up of a company shall be by
“petition presented, subject to the provisions of this section,—

(a) by the company; or :
(b) by any creditor or creditors, including any contingent
or prospective creditor or creditors; or

(¢) by any contributory or contributories; or

(d) by all or any of the parties specified in clauses (a), (b)
and (c), whether together or separately; or

(e) by the Registrar; or

(f) in a case falling under section 242, by any person autho-
rised by the Central Government in that behalf.

‘ (2) A contributory shall not be entitled to present a petition for
~winding up a company unless—
(a) either the number of members is reduced, in the case
of a public company, below seven, and, in the case of a private
company, below two; or .

(b) the shares in respect of which he is a contributory, or
some of them, either were originally allotted to him or have been
held by him, and registered in his name, for at least six months
during the eighteen months immediately before the commence-
ment of the winding up, or have devolved on him through the
death of a former holder.

(3) Except in the case where he is authorised in pursuance of in
«clause (f) of sub-section (1), the Registrar shall * * be entitled
' to present a petition for winding up a company only on the grounds
=specified in clauses (b), (c) and (e) of section 431:

Provided that the Registrar shall not present a petition on the

ground specified in clause (e) aforesaid, unless it appears to him
«gither from the financial condition of the company as disclosed in
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its balance-sheet or from the report of an inspector appointed under
section 234 ir 236 that the company is unable to pay its debts:

Provided further that the Registrar shall obtain the previous
sanction of the Central Government to the presentation of the petition
-on any of the grounds aforesaid.

(4) The Central Government shall not accord its sanction in pur-
suance of the foregoing proviso, unless the company has first been
afforded an opportunity of making its representations, if any.

(5) A petition for winding up a company on the ground specified
in clause (b) of section 431 shall not be presented— -

(a) except by the‘Registrar or by a contributory; or

(b) before the expiration of fourteen days after the last day
on which the statutory meeting referred to in clause (b) afore-
said ought to have been held. o

(6) The Court shall not give a hearing to a petition for winding
up a company presented by a contingent or prospective creditor,—
(a) unless, in the opinion of the Court, there is a prima facie
case for winding up the company; and
(b) until such security for costs has been given as the Court
thinks reasonable.

438. Right to present winding up petition where company is being
wound up voluntarily or subject to Court’s supervision.—(1) Where
a company is being wound up voluntarily or subject to the supervi-
sion of the Court, a * * petition for its winding up by Court may
be presented by—

(a) any person authorised to do so under section 437, and
subject to the provisions of that section; or

(b) the Official Liquidator * * * * * * 3

(2) The Court shall not make a winding up order on a petition
presented to it under sub-section (1), unless it is satisfied that the
voluntary winding up or winding up subject to the supervision of the
Court cannot be continued with due regard to the interests of the
creditors or contributories or both.

' Commencement of winding up

439. Commencement of winding up by Court.—(1) Where, before

the presentation of a petition for the winding up of a company by
the Court, a resolution has been passed by the company for voluntary
winding up, the winding up of the company shall be deemed to have
commenced at the time of the passing of the resolution, and unless
the Court, on proof of fraud or mistake, thinks fit to direct otherwise,
all proceedings taken in the voluntary winding up shall be deemed
to have been validly taken. '

(2) In any other case, the winding up of a company by the Court
shall be deemed to commence at the time of the presentation of the
petition for the winding up. ‘
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Powers of Court hearing application

440, Power of Court to stay or restrain proceedings agains}
company.—At any time after the presentation of a winding up
petition and before a winding up order has been made, the company,
or any creditor or contributory, may—

(a) where any suit or proceeding against the company is
pending in the Supreme Court or in any High Court, apply to the
Court in which the suit or proceeding is pending for a stay of
.proceedings therein; and

(b) where any suit or proceeding is pending against the
company in any other Court, apply to the Court having jurisdic-
tion to wind up the company to restrain further proceedings in

. the suit or proceeding;

and the Court to which application is so made may stay or restrain
the proceedings accordingly, on such terms as it thinks fit.

441, Powers of Court on hearing petition.—(1) On hearing a
winding up petition, the Court may--—-
(a) dismiss it, with or without costs; or
(b) adjourn the hearing conditionally or unconditionally; or
(c) make any interim order that it thinks fit; or
(d) make any other order that it thinks fit:

Provided that the Court shall not refuse to make a wixding up
order on the ground only that the assets of the company have been
~mortgaged to an amount equal to or in excess of those assets, or that
the company has no assets.

(2) Where the petition is presented by members of the company
as contributories on the ground that it is just and equitable that the
company should be wound up, the Court, if it is of opinion—

(a) that the petitioners are entitled to relief either by the
winding up of the company or by some other means; and

(b) that in the absence of any other remedy it would be
just and equitable that the company should be wound up;

shall make‘a winding up order, unless it is also of the opinion of both
that some other remedy is available to the petitioners and that they
are acting unreasonably in seeking to have the company wound up
instead of pursuing that other remedy.

~ (3) Where the petition is presented on the ground of default in
delivering the statutory report to the Registrar, -or in holding the
statutory meeting, the Court may—

(a) instead of making a winding up order, direct that the
statutory report shall be delivered or that a meeting shall be
held; and

(b) order the costs to be paid by any persons who, in the
opinion of the Court, are responsible for the default.
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Consequences of Winding up Order

442. Order for winding up to be communicated to Official

ILiquidator—Where the Court makes an order for the winding up
.of a company, it shall * * * * * * forthwith
.cause intimation thereof to be sent to the Official Liquidator.

443. Copy of winding up order to be filed with Registrar.—(1)

‘On the making of a winding up order, it shall be the duty of the
_petitioner in the winding up proceedings and of the company to
file with the Registrar a copy of the order, within one month from
the date of the making of the order.

(2) On the filing of a copy of a winding up order, the Registrar
:shall make a minute thereof in his books relating to the company,
.amfi shall notify in the Official Gazette that such an order has been
mmade.

(3) Such order shall be deemed to be' notice of discharge to the
.servants of the company, except when thé business of the company
-is continued. '

444. Suits stayed on winding up order.—(1) When a winding up
.order has been made or the Official Liquidator has been appointed
-as provisional liquidator, * * * o suit or other legal pro-
.ceeding shall be proceeded with or commenced against the company,
except by leave of the Court and subject to such terms as the Court
‘may impose.

(2) The Court which is winding up the company shall, notwith-
'standing anything contained in any other law for the time being
in force, have jurisdiction to entertain, or dispose of, any suit or
‘proceeding by or against the company.

(3) Any suit or proceeding by or against the company which is
'pending in any Court other than that in which the winding up of
‘the company is proceeding may, notwithstanding anything contained
in any other law for the time being in force, be transferred to and
-disposed of by that Court.

445. Effect of winding up order.—An order for winding up a

.company shall operate in favour of all the creditors and of all the
.contributories of the company as if it had been made on the joint
‘petition of a creditor and of a contributory.

Official Liquidators

446. Appointment of Official Liquidator.—(1) For the purposes
.of this Act, so far as it relates to the winding up of companies by
-the Court,—
(a) there shall be attached to each High Court, an. Official
Liquidator appointed by the Central Government, who shall be
a whole-time officer, unless the Central Government considers
that there will not be sufficient work for a whole-time officef
in which case a part-time officer may be appointed; and

328 L. S,
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_ (b) the Official Receiver attached to a District Court for
insolvency purposes, or if there is no such Official Receiver, then,
such person as the Central Government may, by notification in
the Official Gazette appoint for the purpose, shall be the
Official Liquidator attached to the District Court.

_ (2) All references to the “Official Liquidator” in this Act shall
be construed as references to the Official Liquidator referred to in
clause (a) or clause (b), as the case may be, of sub-section (1).

* *
447. Official Liquidator to be liquidator. * * * d
* * * On a winding up order being made in respect of a com-

p/any, the Official Liquidator shall, by virtue of his office, become
the liquidator of the company.

* * * * * * * * *

448. Appointment and powers of provisional liquidator—
(1) At any time after the presentation of a winding up petition.
and before the making of a winding up order, the Court may appoint:
the Official Liquidator * * * * {o be liquidator provisionally..

(2) Before appointing a provisional liquidator, the Court shall
give notice to the company and give a reasonable opportunity to it.
to make its representations, if any, unless, for special reasons to be-
recorded in writing, the Court thinks fit to dispense with such notice..

(3) Where a provisional liquidator is appointed by the Court,.
the Court may limit and restrict his powers by the order appointing -
him or by a subsequent order; but otherwise he shall have the same-
powers as a liquidator.

(4) The Official Liquidator shall cease to hold office as provisional.
liquidator, and shall become the liquidator, of the company on a
winding up order being made.

* * * * * * * * *

449. General provisions as to liquidators.— * * (1) The liquida--
tor * * * shall conduct the proceedings in winding up the
company and perform such duties in reference thereto as the Court
may impose.

* * * * * * * * *

(2) Where the Official Liquidator becomes or acts as liquidator,.
there shall be paid to the Central Government out of the assets
of the company such fees as may be prescribed.

(3) The acts of a liquidator shall be valid, notwithstanding any
defect that may afterwards be discovered in his appointment or
gualification:

Provided that nothing in this sub-section shall be deemed to give
validity to acts done by a liquidator after his appointment h