SPEESH by the Hon'ble Dr.B.R.Ambedkar
deiivered in the donstituent Assembly cn Thursday
the 4th of November 1948fin surport of the mction
for oonsideration'of,the Praft Constitution as settle
by the Draftiné Cozmnitl‘:ee-L

I introducenmnemuaa;u~,onstitution as settl
by the Drafting Committee and move that it be taken

intg consideration.

The Drafting COmmittee was appointed by a
Resolution passed by the Conétituent Assembly on-
August 29, 19,7 '

-

The DraftinE‘Committee_was in effect charge
WItthhe duty of'preparing a Constitution in ‘secordan
with ‘the decisions of the cbnstituent Assembly on the
reports made by the various COmmittees appointed by,
it such as the Union Powers Committee, -the Union
Constitution Committg§ the Provincial COnstitution.
Committee and the E?visory Committee on Fundamental
Rights, Minorities ﬂTribal Areas, eto, The. -
Constituent Assembly had also directed that in
certain matters the provisiohs contained in the
Government of India Act; 1935, should be followed.
Except on-points’ which are referred to i ‘myx letter
of the 2lst February 1943 in which I have referred
to the departures made and alternatiVes suggested
by the Drafting Committee, 1. hope the'Drafting
Committee will be found to have faithfuliy carried
out the. directions given to it. .- v

TheibraftJConstitution-as“it has’ emerged -
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from the Drafting Committee 1is a fornidable document.

It coxtains 315 Articles. and 8 Schedules. -1t must be

admitted that the Constitution of no country could

be found to be so bulky as the Draft Constitution is.

It would be difficult at first sight- for those who -
have not bheen through it to realize its salient and

.

speclal features.

The Draft Constitutlon has been before the
public for‘eight'nonths. During this loné'time
' friends, eritics and adversaries have had more than
sufficient time to express their reactions to the
: provisipns sontained in it.. z dare say that: spme
vof., them sre based‘on nisunderstanding onid inadequate
understanding oﬂ the Articles. Bt there the - ’

criticisms are and they heve to. be answered.

For both these reasons it-is necessagy that
on g motion fgr considerktion I should draw your
. attention to the special features of the Constitution_—
and elso meet the criticism that has been levelled .
;against it
Before I proceedlto’do,soiI;yould:liketo¥
plece on “he table of $he House Reports -of, three
Committees appointed by the ConstituEnt Assembly ‘

(1) Report of the Commitfee on Chief Commissioners'
Provinces, (2) Report of the Expert Committee on Finan—

cial Relations between the Union and the States, and

-

(3) Report of the Advisﬁry Committee on tribel greas

but whioh came too 1ate to be considered by that Assembly

though coples of them heve.been circulated to wwmbers

of the Assembly. As these reports and the recommenda-
.tions made therein heve been considered by the Drafting
Committee it is only proper th 't the House should be ’

formally plzced in possession'of them.
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'Turning to the main ﬁuesticn. A student
cf Constitutional Law if a copy of a Constitution
is placed in his hande {slsure to ask two Questions. .
Firetly what 1s the form of Government; and secondly
what is the form of the Constitution? For these |
are the teo_crucial matters which every Constitution
has to deal with. I will begin with the first of

the two questions.
T
In the Draft Constitutlon there is placed
at ‘the head of the ‘Indian Union a functionary who
is called the President of the Union. The title of
this functlonary reminds one of the President of
_the United States. But beyond identity of names
there is;nothiﬁg ccmmon between the form of Govern-
ment prevalent in America.and the form of Government
proposed uﬁheq\the_nraff Conetitﬁticn. The"Ameriéan
" form ofAquernmept 1s called the Presidential system
| of IGovernment. ' What the Draft Constitution proposes
is thelPariiamehtary system of Government. The twe
" areg fundamentall&‘different. Under” the Presidential
'system of America, t}ié President is the Chief head
i of the.ﬁxecutive. ‘The administration is vested in
him, Under the Draft Constitution the President
occupies.the same posif;on as the King under_the
" Erglish Constitutlon. aHe 1s the head of the State
butxnof'of the Executive. _He‘represencszthe Nation
but does not fu;e the Nation:. He is the symbol of
‘the.nation., His place'in the admindstration 1is
that of a ceremonial device on the seal by which
the nation s decisions are made known. Under ;?e
American Constltutiop the President has under him

Secretaries in charge of differeént Departments,
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. In 1ike manner the President of the Indian Union'
will have under him Ministers in charge of different
Departments of administration. Here again there is
a fnndamental difference'between\the two. The
'President of the United States is not bound to
accept any advice tendered to him by any of his
Secretaries. The President. of the Indian Union
will be'generally bound by the advice of his ;
Ministers, He can do nothine contrary to thedr
advice nor can he do any thing without their
~advice, The President of the United dtateshcanf
dismiss any Secretaryqat any time. The President
of the Union has no power to do 50 so long as his-

l'

Ministers commant a majority in Parliament.

The Presidentiai system of America 1%
based upon the separation of the nxecutiVe and
the Legislature. So that the Presidént angd his

L4

Secretaries ¢cannot be members of the Congress. The

Draft Constitution does not recognise this doctrine.

: The.Ministers under the Indian Union are members
of Parliament, _Only'members of Parliamenthcan '
become Ministers. Ministers have the‘same rights :
| as other members of Parliament, namely, that they
can sit in Parliament, take part in debates and
'vote. Both systems of Government are of course
democratic and the choice between the two is not
very easy. A democratic executive must satisfy
two conditions - (1) It must,be stable executive‘.
and (2) It must be’a reSponsibIe‘exeeutive.
Unfortunately it has not been possible to devise
a°'system which can- ensure both in equal degree..
You can have‘a system,which cdn- give you more

stability but less responsibility or you can have
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a syster which gives you rore responsibilityznd

less stablliity. 'fhe.nnerican and the Swiss systens

give more stability but less responsibility. The
British systec gives'you.more responsibility but

less stabi1ity. The reason for this is obvious. |

~The American Executive is a non-Parlianentary

Executive which means that it is not dependent for

. its existencerupon ‘a najority in the ‘Congress, while

the Brﬂnsh system is a ‘Parliarientary Executive

which means that it 1is denendent upon a uajority in
Parliament Belng a non-Parlianentary sxecutive,

the Congress of tne United States cannot dismiss .
the Executive.‘ A Parliamentary nxecutive rust resign
‘the moment it loses the confidence. of a najority of
theumembers of Parlianent. Looking at it from the

point .of view of responsibility, a non-Parlianentary
}Executiye*being independent of‘ParIiament tends

' t0 be less responsible ‘to the Leglslatre, while a
.Parliamentary Executive being ROre dependent upon

a majority in Parliament becomes more responsible.

.The Parliamentary system differs from a non-Parliamentary
' system inasmuch as the- forher is more responsible-

' than‘the latter'but~th§V.alsordiffer as to the- time
andra%ency for sssessment of their responsibility. . '

: Under the non-Parliamentary system, such as the one that
exists in ‘the U.c.A., the’ assessment of- the responsibility
-of the Executive is periodic. It takes place in the '
- U.8.4. once in' two years.‘ It is done by “the Electorate.
' In England, where ‘the’ Parliamentary system preVails, .the
- assessment of” responsibility of thg_QXecutive is both”
’dally_andcperiodic: The daily assessnent is done by .
nemhers of Parligment, through questions, Resolutions,

No-confidence motions, Adjournment'moﬂons and

Y
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Debates on Addresses. Periodic assessment is dcne
Ty the Electorate at the time of the election which
may take place every five years or earlier. The'
Daily assessment of responsibility is not available
under the American system which is ‘far more effective
than the periodic assessment and far more necessary
in a country like India. The Draft Const:btution in
recommending the Parliamentary system of Exeéutive .

has preférred more responsibility‘to‘more-stability.

111

Ss far I have explained the form OerOVern-’
ment under the Draft_Constitdtion. I will.now turn’
to the other question, namely, tne'form’of the.

" Constitution. ‘

. -Two principal forms of the Constitution
arelgnown to.history - one is called Unitarywand the
other Federal. The'two-essential oharaoteristios
of a unitary Constitution are: (1) the" supremaoy.
of the Central Polity and (2) the. absence of ‘
subsidiary Sovereign polities. Contrarywise a -

.Federal Constitution. is marked: (1) by, the existence
‘ of, a Central polity and subsidiary polities side by
side, and (2).by each being sovereign in the»field
assigned to-it. In.ither'words, Federation means .
the establishment of.a:Dual'?olity; The Draft
Constitution is a Fedéral Constitution inasmuch as
c it establishes‘what may‘be called a Dual’Polity..
This Dual Polity under the proposed Constitution
will consist of the Union and the States, each
' endowed with sovereign powers to be exeroised in
the field assigneu to them respeétively by the
ConStitution. This_dual.polity resembles the



-7

American Comstitution. The nmeiilan polity i; alse
a. dual pclity,vone of it is-known as the Federal -
Government and the other States whi%h cerraspond
respectively to the Union chernment and the States
Gevernment of ‘the Draft COnstitution. Under the
American Constitution the Federal Government 1s not
' a mera league of the States nor.are the States
:administrative units or agencies of the ‘Federal
Governnent. In the same way the Indian Union
propbsed in,the Draft Constitution is not a league-

. of States nor are tnengtates administrative units or
aéencies of;the'Union Government. ﬁere, ﬁbweven,‘the
zsimilafities'betneen the Indian and.the Anerican
Constitution come to an end. The differsnces that
distinguish them are more fundamental and glaring

than -the similarities between the two.

b

The points of difference between the,
American Feieration and the Indian Federation are
mainly “twa, In the U S.A. this dual pelity is
followed by a dual citizenship. In the U.S.A. there
-1is a eitizenship ‘of the U.S.A. But.there'is also a
citizenshlp of the %tatef: No doubt the Tigours of
tnis_douhle‘oitizenship are mucn assuaged by the
foﬁiteenth -amendment to the Ccnstitution of the
fUnited States mhich prohibits the Statss from taking
.’away the rights, privileges and immunities of the .
. citizen of the United States. At the same time,‘a,
pointed out ty Mr. William Anderson, in certain
pelitical mattens, includihg.thekright to vote and
'-to hold public o®fice, States may a.nd\‘do.d:l.s.crimina.te_
| in favour of their own citinens, This favouritism
goes even farther in many cases, Thus to obtain
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employment in the service of a Statepor lecal
Government one‘is in most-plsces’redniréd‘to be a
local resident p;7citizen. ' Similarly in the, -
licensing of persons far the practice of such public
- professions as law and ‘medicine, residencenor.citizen-
ghig ‘in the’?tate is.greduently neouired; and in
business where public regulation must necessarily
be strict, as in the sale of 1iqnor, and'of stdeks

and bonds, similar requiremehts have been upheld.

Each State;has aisp certain rights in its
own domain that it.holds fer the special advantage .
of its own citizens.‘ Thus ‘wild game and fish in a
sense beiong to the étete,-and it is customarg.for‘
the States to charge higher'hnntiné and fishing.
license fees tb non-residents than te its own citizens.
The States also_charge non-residentSFhigher tultion |
in State Colleges and Universities, and permit only
residents:to-be admitted to theis hospitals and'
asylums'encept in emergancies. .

In short there ‘are a pumber of rights
that a State can grant'to its own citizens or residents
that it may ana does legally deny to non—residents,
or grant to non-residents only on more difficult ~
tenms than those imposed on resiients. These
advantages, given to the citizen in his own State,‘
constitute the special rights of State citizenship
Taken all tqgether, theyfamount to’ a consi@erable
difference'in rignts'bétWeentciticens and-hon—
citizens‘of tﬁe State. ' The transient, and- the -
.temporary sojourner, is everyuhere under some

'speclal handicaps.
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The- proposed Indien Constitution is a duel polity

-with a single citizenship. There is only one citizenship
for the'wh?%g of India. It is Indiem citizenship. There is

" no stéié citizehship; Every Indian hes the -same rights of
citizenship, no matter in what State he Fesides.

The dual polity .of the proposed Indian Constitution -
"differs from the qﬁal pblity of the U.S5.A. in another
-resbect. ;n the U.5.A. the Constitutionéyof the Federal

Government and of-the States are Toosely connected, 1In
describing the relapionship between the féderal &nd State
Governments in the U.8.A,, Bryce has said:
ﬁThe Central orﬁnation;;'Government.and‘the Stote
Governments may be compared to a lerge building -

and a set of smeller buildings standing on the
seme ground, yet diltinct from each other"-

Distinct they ere, but how distinct sre the State Govern-
ments in the U.S.A. from the Federal-Government? Some idea
of this distipctress mdy be obtained from the following
factss: ..

1;fSubjécf to the maintenance of the republican forﬁ of

Govermment, ezch Strte in America makes its own
_“CGonstitution. ' . '

2, The people of a.State retain for ever in their+‘hands,
altogether independent of the National Government,
the power of altering their Constitution.

To put it .in the words of Bryce:

1) State (in fmerica) exists as g commonwealth by
virtue of its own Constitution, z2nd 21l State _
Authorities, legisletive, executive and judicial
are .the crestures of, and subject to the State

~ ., Constitution." -
This ié hot true of the proposed Indian Constitution.
No State'(at'any rete those in Part I) has a right to
frame its own Constitution. ThHe Constitution of the
‘Union and of th® States is' a single freme from which

neither can get éﬁt and within which they must work.
. ]

'SO f‘aI‘.'-o.-..
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S0 far-I heve drawn atbentien to the d1ff-
erEnces'between'the“American Federation and the
proposBd Indisn Federation, Put ‘there are some -
other speclal feattres of the prﬁposed Indian
Federa*ion which mark. 1t off not only from the ‘
American Federation but from all ether Federations.
All federal systems including tne American are

'plased in e tight mould of federalism. o metter
,what the oilroumstances, it camnot change:its"‘
form end shape. It‘cen‘never‘be‘unitary.{;on
the other hand the Dra{t Constitution;cenahe
toth unitery es well as federal according'to'
the requirements of time end circumstances. in
normel times, it is‘framed to waTk as a‘federai
system;‘ But in times of war it 15 so designed
'as to make 1t work as though it. wag_ 1 unitary -
- gystem. Once the.President issues a Proclametion
which hg is authoriSEQ to do under the.Proyisions
of Anticle 275, the whole scene becomes trand-.
formed and the State hecomes unitary.. The Unionm
can elaim if it wants.fl) the power to legislete
.upon any subject even though 1% may be.in the
State list, (2) the power to give directions to.
the States as tg how they should exercise their
* executive authority in matters which are within
- their oharget (3) the\power to vest authority
+ for eny purpose in any officer, and (4) &he
power to suspend the financial provisions of
. the Constitution. Such .a power of converting
itself into a unitary State no federation poss- ‘
esses. This is one point of difference between .

the Federation proposed in the Draft Constitution,
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end 211 cther Federaticns we know cf.

Tris 15 not the only difference between the
proposea Indian Federation:end cther federations.
Federalism ds described as a weak if nct en effete
form of_Government.'.There are two weaknesses from
which it 1s alleged_to suffer. One 1is rigidity
end the other is legalism.. That these foults are
inherent in Federalism, there can be no dispute. A
Federal Ccnstitotion cannct but be a written
Constitution and a written Constirution muet nece-
ssarily be a rigid'Consfitution.. A Federal Consti-
tution means division cf Sovereignty 1y no less
¥} sanétion than that of the law of the Constitution
between the Federal,Goyerpment and the States, with

" two. neceseary consequengee (l)”thaf aqay lnvasion »
by the Federal Government in the f;eld assigned .
to the Staues and vice versa is a breach of the
Censtitution gnd (2) euch_oreach is o fusticeatlo

. matter to Le determined by'thé Jﬁdiciar&-cﬁl&.r

This being tﬁe nature of federalism, 3\£ederal
.Constitutloh:canhot escape fromlthe‘cﬁarge of
legallsﬁ. “These faults of a FEderal Qonstitufion

- have been found in & pronounced form in the | !

Constitu+ion of the United States of America.'
i

Countriee whic& have adOpted Federalism
‘at a later date have éttempted to reduce the dis-
Iadvanﬁages following from the rigidiﬁy and. legalism
”whiah are 1nherent therein., The example of Australia
mey well be referred to in this connection. The:
Australian ucns.ltution has adopted the following

' means to make its federalism Iess rigld :
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(1y . By'?ohferring upon the‘quliament cf
the Commoniealth large powers of concurrent
Legisletien and few powers of exclusive

Legislation,

(2) By making‘some-of the Articles of the -
Constitution of & temporsry duration to
remain in force only "until Parliement

.otherwise provides."

) - - i ] R
It is obvious that under the Aus rélian

f’.

Constitution, the Australihn Parliament can do.
many things, vhich~are not Withia- Wnee X
of the ﬂnerican Congress and for doihg which the
American Government will have to resort to the :
supreme court ‘and depend upon ite ability,
.;ihgenuity and willingness to invent a doctrine to
'Justify it

" ' 3 “-‘ll“ v

. In assuaging the rigour of rigidity and :
legalism the Draft Gcnatitution foIlows the Australian
__plan on e far more-extensiVe scele-than has b e?'
~ done in.Australia, Iike the Australian Constitution,-
it has a leng list of subjects for concurrent |
powers of legislation‘ Under the Australianﬂ

Constitution, concurrent Eubdects ar%1$9 ' Under

< -

the Draft, Constitution they .are 37. ~Following

the Australian Constitution tharecare as manyhas

R “?""—-—r‘—f
five or six Articles in the qu{t Constitution,
the provision’s are of a temporéry duration and
‘whichtzould be riplaced by Parliament at any time
‘ky provisions suitahle for the ocnaSion. The
biggest advance made by the Draft Gonstitution OVEY

-th& Aus t"*alian"bun:sttlmtlmr i:r Lir tne'mwr-—of_
/ o



<13~ .
the exclusive powers oi lebislﬁti"n vosted 2n-
Parliament While the exclusive authority of-the
hustrslisn Perlfmeni to' legislate extends .only
to about 3 matters, iths au.hority ct the Indian
Perliament as proposed in'rhe Dreft will extend
‘to 91 matters. In this wey the Dreft Constituticn
- hes seéﬁred the greatest possibie elastieitr in
iteifederalism whizh is suppesed to'be rigid,

It is not enough to say that the Dreft
Constitution follows the Austrslian Conetitufion -
_or ‘follows it on' @ more extensive scere, What

- is to be'noted ig tnat it has addea new ways of

- R

overcoming the rigifi y and legalis inherent ir

+

federa11sm which are pecial o it and yhich '

are not to be found elsewhere.
a
? First 15 the power gixen to Parliament to
'1egi$1ate om exclus*vely provincial subjects, I
urefer'tc’Articles 226, 227 end 729, Under o
Article 226 Parliament can’ legislate when a” ’
-rsubjeat becomes 2 mqtucr 5F national soncern &s
_distinguished from Provincial concern,,though
the sub;ect is in the State Iist, provided a
i‘re-solu.'l'.ion 15 passgd by the Upper Chamber by
2/Brd majority in favour of such exercise of ’
power by the Centre, Article 227 gives the
similar power to Pa:liament 1n an emergency. :

. Uhder Articlé 22* P:v7 oment can exercise.the‘

- »

"seme power if the Phoviness consent to such: )
ekercise;' Thoﬁgh the-laeﬁ’prerision'aIEO exists
in the Australjan-P a=“1tutien the first twa ara

. a specia1 featurc c ‘i: Drﬂft ‘netitution.
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The second means adopted to avoid rigidity
and legaliem is the provision for facility with
-which the Gonstitution couId be . amended. ;Qhe
provisions of the Constitution relating to the
‘-amendment of -the Constitution divide the_Articles
of the Constitutionlinto two groups.";g.one
group are placed Articles relating to._(ej _the
distribution of 1egislative powers hetween the
Centre and the States, (b) the representation of
the otetes in Parliament, and (c) the powers of
.the Courts. All other Articles are placed in ,
another group. Articles placed in the second
,_group ~over a very large part of the Constitution
;and can be amended by Parliament by & double
maJority, nemely, a majority of not. less than
. 2/3rd of the mernibers of each House present and
'voting and by a majority ‘of the total membership ;
of. each House.3 The amendment of these Articles
does not require ratiflcation’ by the States. It
.is only in those Articles which are placed -in
_group one thst an additional safeguard of rati-
fication by the States is introduced.

’

®ne can therefora safely say that the f

- Indisn Federation will not suffer from the faults

| of rigidity of legalism. Its distinguishing
feature is th-st it is a flexible. federation.

There 15 another special feature of.the .
proposed Indian Federation which distlnguishes )
"it from other 'federations, & Federation being
a dual polity based on divided authority with
separate legialative? executive end - judicial:~-'

powers for each of the two politiés’is.bound’to'
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produce diversity in lews, in administretion snd
in judicial p“ctection. Ubtc e certzin point this
diversity dces not matter.. IV may be welccmed as
being an sttempt to accommodete the ﬁowers cf
Government to local né€eds and local circumstances.
But this very diVer*ity when it goes beyend a
.certain_point‘is 8apable of producing chaos and
mat'pfpduted chacs in msny federsl Stetes., Opne
‘hes only to imagine twenty.different'laws - if.ee-.
ﬂave twenty States in the Upiom-— of marriage,
of divorasz, ‘of inheritaﬁce-cf prcperty, femily:
relations, contracts, torte, crimes, weights and
meeeureei cf'bills and sheques, Banking\and'commerce{
.bfcproceétres for obtaiminé justice end in the
. stendards and méthods of edministration. Such
3 state cf afiairs net only weakens the State
‘but becomes intolerent to the citizen who moves -
' from State to Stete only to find that what is
;1amfu1 in one Stete is notélawfgl In another.
The braft_Constitution hés. sought to forge means
,amd methods whereby India will have Federaticn ,
-and at the.same - time will have uniformity in all
' basic matters which are essential to maintain the
'unity of the country} Fhe means adcpted by the
fConEtitution aTe three :

A1) = single judiciary

(2) uniformity, in fundamental. laws; civil

- . ® and criminal, and .

(3) a common All-India Civil Service to

\ man important posts.

‘, A dual 0udiciary, a auality of legal’ codes

and a quelity of- n1v1] services are the logical
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eonsequendes of 2 duel polity whioh 1s inherent
in e federation. In the U.S.A. the Federel Judiciery
end the 3tete Judiciary are sepérate and 1ndependenv
of each other. The Indien Federation:though a
' Duel Polity hes no Dual Judicilery. ‘The High Courts
‘énd'theJSupreqe Cou;t'form cne single integrated
Juoiciary having jurisdicticn end prpviding reme~
:éiee in all ¢eses erising under the éonstituti;nel
* lew, the civil lew or the criminel lew. This is _.
quoheito eliminete all divgrsiﬁy%in ell remedial’ .
‘rvooedurd. (Ganada is the only.country woich fur-
nishes a clﬁﬁe'barelleli_ The hustrélian’system is
\only an ep'proxi.tn_a;cﬁ:p::.. |

_ Care is taken to eliminate a2ll diversity
from laws which are at %he‘basie of civic an&
oofporate ilfe; The great Codes of Civil & Criminal-
Laws, such as the Civil Procedure Code, Penal Code,r
.the Criminel Procedure Cade, the Bvidence Aot,
-Transfer of Prorerty Act, Laws of Marriage. ani
Divorce, are either placed in the Concurrent List
so that the necessery uniformity can a1Ways be ’

preserved without *mpairing the federal system.

'The dual polity which' is inherent in a'
federal system is followed in all federations
by a dual service. In all Federations there‘is
-a Federal Civil Service emd a State Civil Service. "
The Indian Federation though a dual Polity will"
heve & Dual Service hut with one exception. It
is renognized that 'in every oountry there are
- eertain posts in 1ts administrative set up which
might be nalled strategio from the point af
‘view 2L malntaining the standard of administravion[

i
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It may not be easy té,spot sueh posts in a large

and .somplieated maohinery of administration,

But trere can Be no-doubt that the standard
. - - [y - - -

o% edministration depends upon the calibreé cf

. :

the Ciyll Servants®*who are Zppointed®to these

strategin posts. Fortunateoly for us we have
_ Tous %

e -
inherited «from tha'past_syﬁtem‘bf~adqfnigér££ion
which ;;'cdmmqn-to'tég whole‘of éhe country
and we know wq§ﬁjﬁye_th;§z §trategié:p;sts.

The CQnstitugmoh préfideé fhat ﬁijhout depri-
ving the S%ates.?}:theif‘righ£ to forﬁ éheir
own Civil Seréiceétthen@ shall- bef an Allalﬁqia
Sgrvipe regfuitea ééfan_Allf#ﬁd;é.ﬂasis ;;éh_.
coﬁﬁon qualificaﬁipﬁs,;with,gniférm Scale of
. pay and'memﬁers-of.whiph alone coui&_be_appoin—

ted to these strategic posts throughout' the

-'Uhion.
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- Such are thé special features of the

'

propesed Federatien. I will new turn

te what the critica have te say abeut it,

. NI
'that-there is nething new

It 18 said
in the Draft Censtitutien, About ihalf of it has
‘been cepieé out o}.tho Goverﬁment of Ind;a
Act of 1935 and.that the.rst of it has keex
';ofrowed frem the Gonstitutiog§ of other
'cqﬁntriesﬁ Very 1little of it can clalm
‘originality..

One likés to'ask“whéther tﬁere'can be
anything new in a Censtitutien framed at this. .
hotr in the histery of the world, Mere than '
Mundred years.have relied éver'ﬁhen‘ﬁhe first
written‘Consyitution was arafﬂed. Itshas,been .
%ollowea_by many_cguntries reducing their
Cinst:&:tﬁtiohs to writiﬁg; What the scope 3
of a Censtitution sheuld be has 1long been
settled. éimilari&'what are fpe fundamentals of
Constitrtion are well recognized,DGiven
these facts, all Censtitufions in their main
provisions must look simiiar. The oni} néw thiﬁgs,
if there can be any, in a Genstitution framed
Se late in the day are‘tho va;iafions
made te remeve the fgulfs and te accommedate
16 te the needs ef the ceuntry, The charge
‘of producing a blind cepy of the Constitutions
of other ceuntries is based en an inadequnte

stugy of the C-nstitution. I have shown what.
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is new in the Draft Constrtution and I am

sure that tho"e who have studied other Constitu-

tions and who are prepared to consider the matter
dispassionately will agree that the Drafting gommittee
in perforning its dnty-has not been guilty of such blind
and slavish imitation as it is pepresented to-be.

As to.the accusation,that the Draft
Constitution'has reproduced a good part of the
proviéions oﬂ the Gevernment of India Act, 1835,

I make no’ apologies. There is nothing to be eehamed
of in borrowing. It involves-no plagiarisn. ‘For

:'nobody nolquany patent rights-in.theAfundamental
idéas-of a Cohstitution., What I am sorry‘aooht is

' that the provisions taken from the Government of India
f¢t, 1935, relate mostly te detdils of administration,
~I%agree thatuadministratiﬁe'ébtaile,snou1d have ‘rio
"place in the Cons€itution, ‘I wish:- very much that the '

- Drafting Committee could see its way to avoid their

" inclusicn -ine the Constitiugion, Bt.t this 1s to be said
.on’ the necessity which justifies their inclusion. Grote
the historian of Greece has saiq‘tnpt'

.- "The. diffusion of oonstitutional.morality, not

| merely among the majority of any community but throughout

the whole,‘is the indispensable conditfon of a government,.,
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at once free and peaceable; since sven
any powerful'and'otétipate‘minority nay
render the whrking -of free institutions’
impracticéble,lwithout being strohg
| enough ttlcoﬁquer ascendency for

themselves;"

By constitutiinul mcrality he means:-
g paramennt reverence fbr the forms
of the Cinstitution, enflrcing ébedience
to authority acting under and within
these fcrms yet combined with tho
habit of open speech, of action subject
‘only to definite legél'cOntrol;'agd
uhrestraiﬂed censure -ef these
very autherities as to all their public'
acts cembined tao with a perfect cen- .
fidence in the bosem of every citizen’
amidst the bitterness of part& contest'
‘that the ferms of ‘the Censtitution will.
be not less sacred in the eyes of his

epvenents than in his own,"

While éverybody recognizes'tﬁe‘neceséity
of the diffusinn of Constitutional morality
for the, peaceful working ef a democratic
Censtitution butlthere'are two things
interconnecte&-with it Whioﬁ are not
'generally recognized oo is that the
form of adminstration has a.clese cnnnection
with the ferm ef the Constitution. The ferm
of the,admiﬁstratinn must be apprepriate to
and in the same‘sense gs:the form ef the -

'Censtitutian: The ether is that it is
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perfectly possible to pervert the
Constitutiod without changing its form by
merely changing the form of’adminisoration and
to make it Inconsistent and oppoged to the
spirit of the Constitutioo. It follows
that it is only where peoplé;are saturated with
Constitutional morality such as the one .
described by Grote that one can take the
.risk of omitt;ng from the Constitution details
of‘administ}ation?an& leaﬁing it for the
Leéislature to ﬁrescribe them. The question
is caq‘we-p}eéume euch a diffusion of the
Constitutional morality? Consfitptional
morality 1s.n6t a natural sentiment. It has
‘to be cultivated. We must realize:thet our
people heve?yet to learn . g Democracy in -
India is ooly a top-dreséing on Indian soil, which
‘is gssentially undemocratic,

In these circumstances it 1s wiser not to.'

! n

trust. the Leglslatures to prescribe fo;ms of
administretioo.. Thls is the justification ‘for |
incofporating them 1n-the Constitution. '
Another criticism against the Braft
'dbnstitution is that no’ part of it represents the
-ancient polipy of India.-.;t is said ‘that the new
;Constitution should have been drafted on the ancient
Hindu model and that instead of incorporating
_Western theories the new Constitution should have
been.raised from and built upon village -
panchayats and District Panchayats. There

are others who have taken

_(Conta)



a more extreme view. They do not Want

any- Centrsl er Provincial Governments. They

jgst want India to contain so many village

Gevernments, The love of intellectual’

'Indiaps for the village eommuhity is of

course infinite if not pathetic, It is

largely due to the fulsome praise ﬁestowed

upon 1t by Metcalfe who described thém

as'little republics having néaly every thing

that they want w;ithin themselves, and .

almost independent of any foreign reletions

'The existence of these village communities

each one forming a-sep;rate 1ittle State '

in itself has aceording to Metcalfe

coqstribuéed more than any other

cause to the preservation of, the ﬁeoplé ef:

India,, threugh all the r'evniutions-ax;d cha;;gés

" which they have suffered, and is in a high

degree conducive to their happiness and .

to the etibyment»of a great portion of freeéom

and independence. Nn doitbt that tte village |

commahities have lasted where nothing else

lasts. But - 'these who take_pride.iﬁ the

village communities do not care to cohsidef

what little part they héve played in tﬁe.'

affairs and the destiny of the country and why?

Their part in the destiny of- the country has been i

described by Metcalfe himself who says-.
"Dynasty after dynasty tumbles dewn.
Revolution sueceeds to revolution,
“Hindoo;Pathan,Mogul, Maharatha ,Sikh
Epglish, are all masters in turn but..

the village communities remain the same.

In times of trouble they arm’and fortify '



themselves._An hostile groy passes’
through ths eountry. The village com—
munities collect their cattle within
“their walls, and let the engmy pass un-

“provoked,"

‘Such is’the-part the village communities
have played in the history of. their cnuntry.
Knowing uhiS, what pride can one feel in them
That they have survived through a11 viscisi—

. -tudes may be a fact. But mere survival has
- ne value. Question is on what plane they have .
survived ‘Surely ~n a low selfish level, lrhold
‘that these village republics have been the..'
rruination of India. I am therefore surprized
that these who condemn_PrOVincialisq_and
'cmmmunalisﬁ should ccme forward as champions
of thé village. What is the village but a sink
'o£-1ocali3n%nd a den of ighorance,narrovmindedoeai
and communalism. I am glad that the Draft
.Constitution has, discarded the village and

adopted,the.individual aa-its~unit.

Tha Draft. Consﬁitutioﬁ is eriticised -
:because of the- safevuards it provides fé}'
minorities. In this, the Drafting Committee
_has no responsibility. 1t follows the decisinns
of the Constituent Assembly. Spcaking for _f
: myself I have n~ doubt thau tne r‘onstituen'l:
Assembly has done wisely in provioing safeguards
for minorities. In this country bAth the )
‘minorities and the ma;orities pave-followed a -
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wrong path., It is urong for tho majority te
;denp the existence of minorities, It is
equally wrong fer.the minoriti%s to perpetuate
themsélvés. A solution -must be found which will
serve a dduble purpose. If mutt recognize the
existence of the minorities to start with.
.It must also be such that it will enable
majorities and minnrities to merge someday
into one. ?he solution’ prhposed‘by the
" Censtituent hssembly is to be welcomed’
because 1t is a solution which serves tnis)_
tvafold purpose..To diehards whe have develeped ..
a kind of.fanaticism agalinst minority grotectiqn
I.would like to say two things. One is -’
that minorities are an explosive_foroe<which if it
erurts can blow up the whole fabric of the
State The history of, Europe bears ample
‘and appalling testimony to this.fact, The
other 1§ that minorities in Indla have agreedr-
to place their existence in the hands of the
.majcrity. In the history of negotiations for_
. preventing the partition of Ireland Redmond-
said to Carson"ask for any safeguard you 1ike
for the protestant minority but let us
have a United Ireland," Carson's reply was .
"Damn your safeguards, we don't want ts be
ruled by you." Ne minority in India has taken
this stand They have Toyally accepted
‘the rule ef the ma jord ty which is basicallp a
.communal majarity and not a political majority,

It 1s fer tho majnrity tn realize its

duty-not to discrlm1uate against minorities;
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Whether minorities will continue or will
vanigh muét-depend upon this habit of the
majoy;py. The moﬁeﬁt the méjorify-loses the
haiait of discriminating against the mjnority,
" the miﬁérities can have no ground to exist,
 They will vanish, *But that depends entirely
upon the-aftiéudé of the majority.
. The most eritized part of the Draft
7 Constitﬁtion is-that wﬁich relates to Funda-
mental Rigth; It is said that Article 13 which_
dafipeg-fundamentéllrights is riddled with so
many exceﬁtiOns that thé‘e#ceptions hé&e'eaten:
up the £1ghts. If is condemned as a kind of
deceptibn. \iﬂ the opinion'of'ﬁhe_céitics-funda-
mental righfg are not fundamental rights unless
fhey are also aﬁsolutefrights. ihe critics rely
on the anstitutionlpf.;hg Hni@qd'Stafes and to
thé'gill qf.Rights_embodied in the first ten amend-
ments to that Constitution in support of'their '
conteﬁtipn. It 1s said that the fundamental rights
-1n_the-Amerid§n Bill of Rights'afe-reél because !
- they are not sﬁbjected £o limitations or exéeptions.

I QMusvecncscecs
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I am sorzy to'say\that the whole of ,the criticism
about fundamental righss is based upon a misconception.
In the first plane, the oriticism in so far as it seeks
. to distinguish fundamental rights from nonlfundamental
rights 1is not sound. . It is incorrect to say that
fundamental rights are absolute while non-fundamental
rights are not absolute.. The real. distinction between
the two 'is-that non fundamental rights are created by
agreement‘between-parties while,fundsmental_rights
are the gift of the.lau..|‘ Because fundamental rights
are the gift of the State 1t does not-follow that the

Stste-cannot'Qualify then.

In the second place; it is wrong ‘to say that
fundamental rights in America are absolute. The
differehce between the position under- the American _
Constitution and the Draft Constitution is one of form
and not of substance. That the fundamental rights,
in America are not absolute rights is beyonid dispute.
In support of every exception to'the‘fundamental
rights set out in the Draft Constitution one can
‘refer to at-least,one'judgment of the-United—Ststes
Supreme Court, It would ‘be sufficient.to_quote~one<
Such judgment of the Supreme Court 1n Justification.of _
the limitation-on the right of free speech contained |
in Article 13 of the Draft’ Constitution. In éitlow

Vs_New York in which the issue was.the constitutlonality

of a New York “criminal anarchy" 1aw which purported

to punish utterances.calculated to bring'about |

vioient change, the Supreme Court said:-- ]
"It is a'fundamentai principle,‘long estahlished.
that, the freedom of speech an of the press,
which is secured by the Constitution, does not

confer. an absolute right to speak or publish,
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ﬁwithoutfresponsibiiity, whatever one may
choose, or an unrestricted and unbridled
license that gives immunity for every
possible use of 1anguage and prevents the

punishment of those who abuse this frezdom.'

It- is therefote wrong to say that‘theifundamental
rights in America are absolute, while those in the

Draft Constitution.are not.

Tt is argued that if any fundamental rights
require qualification, it is for the Constitution
itself to qualify them as is done in the Constitution
of the United States and where it does not do so it

should be 1eft to be determined by the .Judicilary

upon a consdderatfon of all the relevant considera-
tions. All this, I an sorry to say, is a complete
misrepresentation if ot a misunderstanding of the
Amerioan-Constitution. The American Constitution
doea nothing of the kind. Except in one matter,
namely, the right’of Assembly, the American,
Constitution does not'itself impose any limitations
upon the fundamental rights guaranteed to the . '
American cit izefls. Nor is it correct to say that the
American Constitution leaves it to the judioiary ta
impose limitations on funﬂamental rights.f The right
te imppse limitations belongs to the Congress. The
real position is different from what is assumed by -
thevcritics._ In Amerioa, tne funuamantal rignts as

-enacted by the Constitution were absolute. Congness

"however soon found that 1t was absolutelyﬁessentiali

te qualify these fundamental rights by limitations.
When the-question'hrose'as to” the constitutionality
of these limitations befere the Supreme Court, 1t
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nas contended trat the Constitution gave 1o power.
to the United States Congress to impose such limita-
tion, the Supreme Court invented the doctrine of
police power and refuted the advocates of absolute
- fundamental rights by the arghment tnet every State
has inherent in it police power which 1s not required
!to be conferred on it expressly by the Constitution.
Te use the languege of the Supreme Court in the case
I.have already refuorrveqd te;
"That a State in the exercise of its police
power may punish those who abuse this
freeCom by utterances inimical to the public
welfare, tending to corrupt public_morale,f'
.incite to crime-or disturb the public beace,.

is rot cpe: Lo quesiion.."

What the Draft Constitution has done is that instead
‘of formulating fundamental rights in absolute terms
and depending Lpon ‘our Suprene Court to come to the
tressue of Parliament Ty inventlng the doctrine of
npolioe power, it pern its the State directly to
impose limitations vpon the fundamental rights.

There is really n¢ diffefence in the resylt. What

" ohe does d&rectly %n: other does’ indirectly. ~ lnk

' both cases, the fundamental rights are not absolute.

In tne Droft Constituticn the Fundamental
Rights are followed by what are called "Directive
Principles". I% is a-iovel raature in a Constitution
" framed for Parli;ment‘ry Democracy The only- other
constitution framad I-¢ Parl*amentery Democracy _
which embodies such prin.iples is bha+ of the Irish
Free State. Theza D Diraetive Principles have also
.come up for *riticism It is said that" they are

!



only” pious declarations. 'fney nave'no tinding force.
'This eriticism is of course superfluous. The
¢onstitution itself says so in ao many words.

"If it iz said that the Directive ‘Principles
have no legal forse behind them, T am prepared to
admit it. . But I am not prepared to admit that they
have no sort of binding force at all. Nor am I

prepared to concede that they are useless because
they have no bindlng force in law.

~ The" Directive Prlnciples are 11ke the .
. Instrument of Instructions which were issued to the
Governor-General and to the Governors of the
Colonies and to those of India by the British
JGovernnent‘under,the 1935 Act. Under the Draft |
fConstitution.it'is proposed ‘to issue such instruments
to the President and to the-Governors."?he texts
of these.Instruments'of lnstructions will be found
.in;schedule IIIA and IV of the Constitution.' What
are talled Directive-Principles is merely another.
name for lnstrunent of'lnstructions.. The only -
difference-is that they aré instructlons to the_.
_Legislature and the bxecutive. éuch a thing is'to;
.-be welcomedl Wherever there.is a grant of power -
-in general terms for peace, order and good govern-
ment, it is necessary that it should be accompanied
by instructions regulating.its exercise. o

The inclusion of such 1nstructions in a -
Constltutlon ;uch.as~is proposed in the Draft becore s
justifiable for another—reason. The Draft~Constitution
as framed only provides a machinery for the government
 of the eountry. It is not a contrinance to install .
T any particular party in’ power as has been done in .
some countries.f Who should. te in power is left to, be
determined »y tpe people, as 1t must be, if the system

1s to satisfy the tests of democraoy. But vhoever
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determined by.the people, as it must be, if the
system iz to satisfy the-tests of democracy._.But
whoever captures power will not be free to do what
'he likes with it. 1In ths exercise of ity he will
have to respect these ;nstruments of instruotions
which are calied nirective Principles. - He cannot
ignore them. He may not have to- answer For their
breach in a Court of Law. But he will certainly
have to answer for them before the electorate at
elaction time. What great value these dirgctive

.principles possess wi11 ke realized better when

the forees of right contrive to capture pcwer.

That it has ne oinding force is‘no argument
against tneir inclusion in the Constitution' There
3 may be a’ difference of cpinion as to the exant o
lplace they should be gilven in the Constitution.

I agree that it is somewhat cdd that\provisions
.which do not carry positive obligations'snou;d be
placed in the midst-of‘rrovisions uhich"do-tarry N
positive obligations. In my judgment the'lr proper -
place is An Schedule III A & IV which contains
‘Instrument of Instrucmions to the President and the
Governors. For, as I have ‘said, the; are really '
Instruments of Instruqtions to the, Executlve and
the LegiSlatures as to-how they should eXercise ’
their poWers. But that is only a matter of

arrangement.

* Some critics have said that the Ceﬁtre is.
too'strong. Others have\said that it ought to be
pade stronger. The praft Constltution.has‘struok'

a halance. HOW&‘V‘@I‘ mnel yon mav- dﬁlw -EQWQI‘S to

the Ceptre it is diffieult to preve‘n‘t the Centre*
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from beooming strong. Conditions in modern world

are-sach .that centralization of powers is inevitableu
One-has ,omly to consider the growth of the Federal
Government in the U.S.A. which notwishstanding the
very limited powers given to it by the Constitution
has out-grown its gormer self and has overshadowed
‘and'eclipsed the State Governments. ,This is due to
'modern conditions. s The same conditions would operate
on the GoVernment of i1India and nothing that one can
de® will help to prevent it from weing strong. On
the other hand, we-must~resist‘the tendency to make
it'StrOnéer. .It:cannot cheWamore-than it.can digest.
\Its strength must be commensuratf tith its weight.-

It would be'a folly to make it so strong that it may
fall by its own weight.

The Draft Constitution is criticized*for
having one sort of constitutional relations between:
the Centre and the Provinces and another sort of
xconstitutional relations hetween the Centre and the
.Indian States., The Indian States are not bound to
accept the whole 1ist of subjects included in . the
'Union List but only. those which come under Defence,
'Foreign Affairs and Communications. They arc not
bound to accept subjects included in the Concurrent
List. They are not bound to accept the State List
contained in the Draft Constitution. They are frec
to create their own Constituent Assemblies and te
‘frame‘their own'gonstitutionsu A1l tRmis, of course,
'is'iery unfortunate and.quite indefensible. This
disparity may even prOVe.dangerous to the efficiency
.of the ‘State. ‘So 1long as the disparity-exists, the
Centre's authority over all-India matters may lose

its.efficacy. For, power is no power if it cannot
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e exercised in all cases and in all plases. In

a situétion su;h.as may be’éreateﬂ by war,. such

1imitations cn the exercise of vital powers. in

¢

some areas may brirng the whole life of the State

in domplete jeofardy. ‘What ié‘worSe is that the
Indian States wnder the Draft Constitution are

permiﬁted to maintain their own armies.. I regard

this as a mest retrograde and harmful provision whieh

may lead to hreak up ‘of the unity of India and #he

overthrow of the Central @Government. The Drafting

™
’

Oemmittee, if I am not misreﬁresenting 1ts mind, - '
‘was net all hapmy ever this matter, Theyfwishgd
very much that there was uniformify.between the

- -

Provinces'and.the.Indian States in their constitﬁtional

» .

relafionship with the éentre: \Unfo;tunate;}g they
poula do nothiqg'tO‘imérove ééfteré;; ’They.ﬁére
fhound.bylﬁhe-deoisibns-of the Cpnstitﬁent Assembly,.
andthe.CohetiéuenéiAssemblj in its“ﬁurn Qas

b?und by.thg agresment arriqed at bétweeﬁ'fhe

twe pegotiating Committees.

But we....
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But we must tske courzge from what hzrpened
in Germznw., The German Erpire zs founded by Biszerk

in 1378 was a ccmpesite State ceonsisting of 25 units.

1)

0f these 25 units, 22 were monarchizal 3tates and

3 were republican city States, This distinotion,

as we all know, disappeared in the czourse cof tice
and Germany became one lznd with cne peocpla living
under one Constitution. The process cof the amal-

- gamation of the Indian 3tates is going to e much
quicker than it has been in Gérmany. On the 15th
Augﬁst-lQé? we ﬁad'GOO Indian States in exirtenme,
Todey by the integration of the Indiaz States with
Indian Provinces or merger among tremselves or

by the Centre having taken some of them as Centrally
Administered Areas there have remained some 20/36 |
Btates &s viable States, This is a veﬁy'rapid
zetion, I apﬁeal to those Stztes that remain to
fa1l in line with the Indian Provinees and to

become full units of the Indian Unions on the same
terﬁs as the Indian Yrovinces. They‘will thereby
give the Indién Union the strength it needs. They
will EKave themselves the bother of starting their
owvn Constituent Assemblies znd drafting thelr own )
separate Céﬁstitution end they will lose nothing
that is of value to them. I feel hcpeful that my -
appeal will not go in vain and thet befoTe the
Constitution is passed; we shgll'be able to wipe
off the diFferenpesghetweénrthebProvinnes«and the

Indian States.

Some critics have taken objection tc the
descripticn of India in Article 1 of the Draft
Constitution as a Union of States. It 1s said

that the corment_whraseclogy should be .a Fedengtion
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limitations cn the exercise of vital powers. in
some areas may bring the whole life of 'the State
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-was net ail hapsy ever this matter, Theyfwished
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| very much that there was-unifermity between the
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Provinces'and.the_Indian Spates in their,ponstitutiqnal

relationship with the Centre. _Unfo;tunatel§; they

could do nothing to improve matters.. They'ﬂere
. wound by the decisions of the Censtituent Assembly,
.and the Cohstituent'.dssembly‘ in its turn was -

bound By the agresment arrived at betwéen'fhe

twe negotiating'COmmitﬁees.

But We..--
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But we must take coﬁrage from what happened
in Gérmanan The German Empire as founded by Bismerk
in 1378 was a composite State éonsisting-of 25 units,
'Of these 25 units, 22 were monarchical States and
_.a,we;e republican city Stéteé.ivThis distinction,
as we'all know, disapbeared in the course of timo
and Germany became one‘lénd_tith oné'people living ..
under one Constituticn, The process of the smal-
"gamgtion-of the Indian 3tates is going to e much
quicker than it has been in Gérmgny. On the 15th
sigust 1947 we had 600 Indian States in existense,
Today by the integration of the Indian.States with
'Iﬁdian Provintgs‘pn merger among themeelves or
by the Centre haying taken some -of them as Centrally
Administered Areéas there havg remained some 26/30 |
Btates &s viable States. Thia is'a‘teﬁy‘rapid
action. I appeal to those States that remain to -
fall in line with-the Indian Provinaes and to
become full units of the Indian-Unions on the same
tergs as the Indian Provinbes. They'will théreby ;
give the Indian Union the strength it needs, They'
‘will Mave themselves the bother of sfarting their
own Eonstituent Assemblies and drafting their own.
separate Constitution and they will lose nothing
that is of value to them. I feel hopeful that my -
appeal will not go in vain and that before. the
Constitution is passed we shall ‘be ‘able to wipe
off the d;fferenpe;,hztweenﬂtha_Provinaesmand the
Indisn States. | '

Some critics have taken objection to the
aescription of India in hrticle‘i of the'nf@ftf
nConstitution as .a Union of States.  It.is'said.
that the cqrrert nhrasaology should be*a_Fbieration
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of Statee. It'ie true that Soutg'Africerwhich is
‘8 unitary State 1s‘des;rioed-as 2 Union., But
Canada which is a Federation is also call&d a Uhicn._
Thus the descrirtion of India as a Unicn, though -
its ¢onstitution is Federsl, dces no: viclence to
usa But what is impcrtant is that the use of _
the word Unjion is deliberate. I do not know’ Why-
the word 'Union! was'used in ‘the Cansdian Consti~
‘tution{‘ But I can tell you uhj the Drafting
Committee has used it. The Drafting Committee
wanted to make it clear that though India was to
: be'a federgfion, the Federation was not the’resulf‘
of an’ agreement by tiae States'to join'in'é Federa-r
tion and that the Federation not being the result _
cf an EQTELmEnu no State has the right to «ecede_
from 1t. The 1i‘e'le:c-ation is a Union because it is
indestrum:ib‘le.' Though the country and the people
mey be ‘divided into different States for convenience
of adminiscration the country is one- integral whole,
its people a single people living under a slngle
imperium derived from a single source. " The - Americans
| xxa had to wqge ag.ciril War o establish:that the
States have no. rignt of secession and. that their :
: Federation was indestructible,  The Drafting
Committee thought that 1t wa3 ‘better to make it |
clear at the outset rather than to leave it to -

speculetion or dispute.
. 4 ) y )
The provieion“ relUUlus VU allenumensy oI

the Constitution have como *n for a virulent attaok
at the -‘hands of the v*itlos -of the Draft Constitution,=

It 1s said *ha* the proviuions contained in the

Draft make amendment difficult ‘It is proposed

thqt the Conaxitu+lon should be amendable by a-
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-.simple_majerity.at leaet fer seme years. The
argument is subtle and ingenious. It is said that
this Censtituent Assembly is not elected by adult
suffrage while the future Parliament will bo elected
-en adult suffrage .and_yet tha fermer has been given '

© the right-tc pass the Constitution by a simple
majority while. the lstter has been denied the- samo".
riéht: It is paraded as’ sne of the absurditils

- of the Praft Constitutinn. I must rerudlat4 tho
charge because 1t 1s” withou; foundation. Te kndw )
‘hew simple are the proviaiono of thé Draft Cons-
titili}tfc%zr)e:fet Ifrfs a;n:]r;c’liég :'glued;(r: otrifeti;r'lotvifsrion; for
amendment contained in the American and Australian.
Gonstitutibns. Cnmpared to’ them thase contained
in the Draft Constitution will be found to be the

‘simplest' The Draft Constituticn hes eliminated
the eIebcrate and -difficult, precedures .such as

a decisinn by a conventipn or g referendum. The
‘Pcwers of amendment are left with ‘the Legislatures_
Central and Provincial. It 4s only for amcndments
of specifie matters =~ and they are only two -
that the ratification of the State leg‘islaturps .
s requ}red. A1l other “krticles of the Constitutionﬂ

" ara left to be. amended by Parliamont The only"
1imitation is that it shall be déna by a majority

. of not less than two-thirds of the members of ea-h
House present and voting and a majority of the
total?memberghip of each House. 1t 1s difficult
;%o - conceive of a Sinpler.methnd of amending ‘the

. Constitution.

”

What is’ said to be the a'bsurdity of the .

amending provisions is founded upon a misaoneep-

“tion of the posjtipn of thefConstituent'ASSEIb

.2 a
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and of the future Parliament elected under the

' Constitutiona ‘The Gonstituent Assembly in naking

a Constitution has no partisan motive. Beyond -
securing a .good and-workable ronstitution it has

no axe to grind. In considering the Articles

of the Constitutlon it has 'no eye- on getting through
a parj:,icular measure. The future Parliament if

it met as a Constituent AsSembly, its members will

" be acting as partisans seeking to carry amendments
to the Constitution to facilitate the passing of
partx measures which they have failed to get through

~ — ‘.“'-h .

in Parliament by reason of'some uftiCle of the:
sConstitution which has acted as an, obstacle 1n
their way., Parliament will have an axe to grind/
while the Constituent Assembly has none. " That is
the difference between, the Constituent Assemhly
and Parliament That explains why~the Constituent
Assembly though elected on" limited franchlse can
be trusted to pass the Constitution by 51mple
majority and why Parliament though elected on adult
wsuffrage cannot be trusted with ‘the. power to amend
it hy the same means,

E;.

I believe I have deaI"‘with all the adverse
criticisms that have been levelled against the - _
' Draft Constitution as settled by the Drafting o
C-ommittee. I don't think that I/haver left out

the 1%st 8 months during
uansr important oomment that has been made during /
whieh the Constitution has been before the publiC-

It is fer the Constituent Assenmbly to decide whether
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they will'acceot the ®onstitution as settled by

the Drafting Comrittee or whether they shall alter
it before passing it,

3ut t@;% I would like to say., The Consti-
tution haS'ﬁeon discussed in some- of the Protincial
,As.siszﬁblies of Indda. It was in BombayNC.P., West
Bengal, Bihar, Madras and East Punjab, It is true
'that in some Provincial hssgmblies.senious objec- °
tions were' taken to tho financial'irovisions'of.
the constitution and in Madras to Article 226,
'JBut excepting this in no Provincial Assembly any -
serious obqution was taken to the Articles of the
Constiition. No Constitution is perfect and the
_Drsfting Committee itself is suggesti g certain
_amendments to improve the Drsft Constitution. But
| the debates in the Provincial Assemblies give me
courage,to say that the Constitutiqn as -ettled
N\ by the Drafting Gommittee 1s good enough to make
a start with, /,I feel that it is Workable, it 1is
flexible andlit'is strong enough ‘to hold the country
together\hoth in pedce time and in war time.;
'Indaed, i€ I may say if tnings go wrong under
the new Constitution, -the reason will not be that
we had a bgd Constitution. - What we will have to

. say 1s). that Man was vile.



