
Si?EEf>H by the Hon'ble Dr-.li•R.Ambedkar 

ialivered in the C?nst.ituent AssemHy en Thursday 
-

the 4th of Novemqer 1948 ~~ surport of the motion . .• . 
fo;r consideration of the Draft Con~titution as set.tle 

by the Drafting Committeel 

. I ii).troduc8A·'IO~-.,.'"-.,.;...Jonstitil.tion as settl 
' ... . . ~ . 

by the· Draftlng·.~o!Jllnittee and move· that it be taken 
' . 

into' cons-ideration• 

The Drafting Committee was appointed by a . 

. ResoLution passed by .the Conltttu~nt Assembly on· ., . . ..... 
August 29:, 19"?· . ~ .. . - ... 

The Drafting Cc;>mmittee. ws in effect charge• 

with."the duty of· p;reparing a co,nst±tut:i.on in ·acc~rdan· 

with the deci'Sioris of the Cbnstituent li~se~bly ori the . . . .. . . 
reports made by the' various co'mmittees appointed by . ' ,.. . ... . . 

it such as the .Union.PI'Iwers .committee_, ·the Union. . ' 

C~ns~itutlb~;co~itt~, the Prov:fncial co~stltuti~n, 
. : . . . 

comin~tte~ an,d ;~he Atvisory cow;ni~tee on FWJdaJile~tal 
• • • . • t • • . 

Rights, Min~ritie~ ,., Tribal· Areas,. ettJ·. · The, . \. . ' ' . 
. Coi:uititu~nt Assembly .!}ad aiso dir~~ted that i.n 

. . ·. i ' ' . /' . 
·cert!l.in mB:tt_ers ·the provisiohs contained ih the 

. ~ ' 
- .. . : . . 

. Government of .India Act;. 1935,- shotild be followed. 
' ' • . • • . ' . - '. J..'' ' • 
Except on· points' ~l:iich ~re· r~fe:red to ir".. mJ' letter 

. . . ' 

• of the 21st Februar:y<·l948·:in w):lich ±have referre~ . . . . ' . ·~- - . . . . . . . . . 
to the .departures made and alternatives' suggested . . ,. . . . " . . . 
by the Drafting Committee, I. hope the ~rafting · . . . . ·.· 

.'Cpinmittee will be tound to have faithfUlly c~rried . . - . . : . \ 

out the.directions given to it. • 

~he Draft·~onstitution a:s·it has· emerged-
~· 
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from the Drafting Committee is ,a formidable document. 

It co1tains 315 Articles._and 8 Schedules. :It must be 
;, .. 

admitte-d that the .Constitution of' no country could 

be f'~lnd to be so bulky as the Draft ~onstitution is. 

It would be difficult at first sight• for -those who 

have not 'Qejln_ ,thr,ou~h it to realize it~ salient and . . 
special features. 

The Praf't Constitution has been before the 

public for eight-months. During this long'time . . .._ . ' 

friends, critics and.adversFries have,had more than 

sufficient time to express their reactions to the . 
provi~J.,pns contained in it.- ] dare say that s,ome 

. . 4 . ' ' . ' ' . 
·of' .. them are based on .misunderstanding a'n'd inadequate 

. . . ~ 

understanding- ot: the P.t:1ticles.· -Btit there the •, 
' . 

'~, . 
critic isms are and they h.<.ve to, be ansvi_ered·. 

, For b~th-~~ese ieas-~n~ it ·is·~~de.;:;s.ky.th.at· 
·, ....... c •• · .. • j.·. 

on ,a .. -m.otf~~ ~~! ,consid~rptjo'n I shou~d ?§aw 'yciur . 

at'tention .to the special features o·f'. the Cons-titution. 
. • • .. • • .t( . . • . 

aP.d also meet ;the cri t~qiSm the~ ,has b~en. lev~lled · 

;against. it •. 
• 

Before I proceed to do flO I would .like 1;o 
' . '• . ' ' . i ' .· . . •. 

plece on "i):le table or_ t~e Ho~se. :ft.eP?rts ·of'./ ~):lree . 
. . 

Commit'tees o,Ppointed by tJc!e Cons~ituent AsseQ!bly 

( 1) ~epQrt o! the Cqmmi ttee on Ch+:ef CplllJilission~~~ ~ 
Provinces, (2) Report of' the Expert-Committee on Finan-
.. : ~ ~ . . : '\·· . 
c;ial Relations between the Union and the_ States~ end 

~I • • .., ._ ' • • 

-(3) Report of' the 'Adv_istry-Commi tte'e on tribal· areas . . . . . . . . 
but_ which _?BII!e too late ~o .be considered by that Assembly 

' . ' 

though copies of them have been c:ircu lated to ·~•mbers . ,,, "'.· 
of the Assembly. ~s these r~ports and t~e recommends-. . . . . . , 
tions made therein heve been considered by the Drafting . . 
Committee it-is· oniy proper ~hat the House should be 

formally placed in possess.ion ·of. them. 
' . . 
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Tur~ to the main question. A student 

of Constitutional Law if a copy of a Constitution 

is placed in 

Firstly what 

his hands is sura to ask two questions. 
. . • I 

is the form of Government; and secondly 

what is the form of the Constitution? For these .. 
are the two crucial matters which every Constitution 

has to deal with. I will begin with the first of 

the two questions. 

II 

In the Draft Constitution there is placei 

. at the head of the ·Indian Union a functionary who . . . . . . . 
is called the,President or· the Union. The title of 

this tunctionary reminds one of the President of 

. the U~~~ed St~tes. But beyond id'entitr of names 

there is: ·nothing common between the 'form of Goverri-

ment prevalent in A~erica.and the form 
. \ . 

proposed ~aer the Draft Constitution. . . ......... . . 

of Government 
- I The American 

:form of Goyernnient is called the Presidential system 

, of !Government. What the. Draft Constitution proposes 

is the .Parliamentary system of Governinent. The twe 

are fundamentally-different. Under· the Presiaential 

•syste~ of America, t~e ~resident is the Chief head 

of th,e E~ecutive~ ·The administration is vest~d .in 
' 

him. Under the Draft constitution the President . . '- . . ' • 
occupie?.the same posieion as the King under .the 

' ·. • 
English Constitution.· . .He is the head of the State . 
but. not' of the Executive. He represents .the Nation 

but does not rule the Nation. He i"s the symbol of 
' · the. nation. His place in the admin!istratfon is 

that of a ceremonial device on the seal by which .. . ~ 

tpe nation's decisions are made known. 

American Constitutio~ the President has 

Under ~he . I 
under him 

Secretaries in.charge of different Departments. 
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In like manner the President.·of the Indian Union 

will have unaer him Ministers in charge ·of' different 
·. . . . 

Departments of admin~stration. Here again there is 
. ' \ 

a f~~damental difference between the two. The 

·President of the t'nited State:! is ·not bound to 

accept any advice tendered to him by any of hi3 .. 
Secretaries, The President· of the ·Indian Union 

. . 
will be generally bound by the advice of his 

·Ministers. He can do nothing contrary to their 

advice nor can he.do any thing. without their 

advice, ' . . .. ' '. 
The Presiaent of the United States can 

\ . . . ' ... ' . 
' dismiss any Secretary at any time. . \ 

The President 
t ~ •• 

of the Union has no powef to do so so long as his 
• 

Ministers c6mmanl'l, a majority 'in Parliament: 

_The President'iai system. of America is 
. . ·' . . . . 

bas~d upon the separation of the Executive·and 
' . ' . 

the Leg isl,a ture. So_ tp.a t .the President· and his 
. 

Secretaries cannot be members of the Congres·s~. The . . . . 
Dr.aft 'constitution does not recognise this doctrine· •• . . . ·-~ 

The Ministers under the Indian Union are Dtembe:rs . . . . 
of Parliament; _Only·members of Parliament ~an' 

.1 

become Ministers, Ministers have the same rights 

as other.·members of Parliament, hameiy, that t~ey 
• . . I . . .~ 

can sit in Parliament, take part in deb~tes and 
. . :" --

. vote. Both. sy~ terns _of 'Government are. ,of cour.se ·. 
' . ' ' .. 

democratic.and the choice.between the two is not . ' ·.. \ 

very easy. A democrat!<;: e~ecUtive must satisfy· 
. . 

two condi_hons - (1) It must, be· staple executi-ve . 
• J . • • 

and (2) I~must.be .a responsibie·exeQutive. 

Unfortunately it has not been possible to devise-
. . . . . . .. ,· . . . 

a· system which can e~sure·b9th in. e<l,uaJ, degree.: 

You can h,ave. a system. which c~n- gi-ve you more 
I 

stability but less r-esponsibility or you can have . .: . 



5 

a syste~ which gives you core responsibilit¥and . 
less stability. The aearican and th~ s~~ss systecs 

give Llore stability. but lass responsibility. The 

British systec gives you core responsibility but 

less· stability. ~he reason for this is obvious. 
' 

T~e American Executive is a non-Parliacentart . . . 
Executive which oeans that it is not de~endent for .. 
it~ existence upon 'a' cajority in the 'Congress, while ,· . 
the Briti'sh systec is a 'Parliacentary Executive . .. 
which,means that it is dependent upon a cajority in 

Parliament; Being a non~Pa:tliacentary Exe'cutiv e, 

the Congress of the ·united States cannot disniss 

1;he Executive. A Par.liamentary Executive r:ust resign 
. ' . 

·the :moment ·it loses the confidence .of a cajority· of . . . .• ' 

I 

, the ·l!lembers of Parl;iJit~ent, Looking at it from the . . 

point .of view of respons.ibil~ty, a non-Parlianentary ' . . 
·. Execut·ive· being independent .of Parliament te~ds . . 
· to'.be less .responsible to the Legisla11lre, while a 

' Parliamentary Executive being- more dependent upon 

a ma.j.ority ·in .Parllat~ent becomes more responsible, . 
The· Parliame·nt:ilry system differs ·from a non-Parliamentary . . . . . 

. . 
syst.em inasmuch as 'thE1· foriner is more responsible· 

than the 1atter but 'th~y alsb differ as to the· time 
- • t • 

ando J!·~;ency for assessment of their responsibility •. 

Under the non-Par~iamentary system., such .as the one that 

exists·in the· U.S.A., the·assesst:~ent of the responsibilit:· 

of the Executive .is. periodic, It takes place in the ,• 

· U.s .A~ once in· two ·years. • · It is done b~ ·the Eiectora.te, 

+n England,· where ·the Parliamentary system prevails, .t.he . . 
· assessment ot· responsibiiity of ·t~ecutive is· both 

. . 
The daily assessment is·done· by 

Ll~mbers 9f Parliament, t'bTough questi_ons, Re!!olutions, 
. . 

No-c~nfidence motions, Adjournm~nt motbns and .. 
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D_ebates on Addresses. Periodic assessment is dcne 

· hy ·the Electorate at the time of the election which . ... . 

may take place every five years or earlier. The 

Daily assessment of responsibili~y is not available 

'under the American system which is'far more effective 

than the jeriodic assessment and far more necessary 

in a country like India. The Draft Constitution in 

recommending the Parliamentary system of Executive 

has ,referred more responsibility to,more-stability. 

s~ far I have explain~d the form of Govern--
.. . 

ment under the Draft Constitution. I will.now turn 

to the other question, namely, the form of the 

Constit\ltion. 

·.Two .Principal forms of the Constitution 

are ~OWn to history - one is called Unitary·and the 

other Federal. 
. . ~ ' .. 

The two essential characteristics 

o.f a unitary 'Constitution are: (1) .the'· s-qpremaoy 

of the Central polity and (2) the. absence. of . ' 
J ~. • • • . • ' •• 

subsidiary Sovereign polities. ·Contrarywise a· 

-Federal Constitution .is marked: ·(1) by, t·he existence 
I • ~· • 

of, a Central polity and subsidiary polit:l:es. s'ide ·by . . . ' . . " '. 
side 1 and (2) .by each being sovereign in th'e. field 

assigned to it. In ather words, Federation mea,ns:. 

the- establishment of a. Dual -~olity~ The Draft 

Const'itution is a Federal 'constitution inasmuch. as 

it esta~lishes what may be called a Dual· Pol,tty •. 
- ' 

This Dual Polity under the proposed· Con~~itutio~ 
. . ~ . 

will consist of the union and 'the State~, each· 

~ndowed with sovereign powers. to be exercised in . ; .. 

the field ass igne\1.. to them respectively by the· . . . 

I . • 

Con~titution. This dual -polity resembles the 
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-
American Constitution. The n~eriean polity i• als~ 

a. dual pcli ty, -one of it is kllown as tha Federal .. _ 
Governmant and the othar States which c~rraspond 

. . ~ 

respectively to. the Vnion Gevernment and the States 

Gevernment of the Draft Constitution. Under the 

/~erican Constituti~n the Federal Govarnment is not 

• a mera lea~ue of the States nor.are the States 
' 

-~ 

·administrative in!.its or agencies of the "Federal 

Government·. In the same way the Indian Union 

prop.osed tit the Draft Constitution is not a league· 

of States nor are the .• ~tatas administrative units or 
' \ 

agencies of. the· Union Government~ He.re 1 liowever,. the 
. I 

simUarHies ·.between the Ind;ian and th"e American 

Constitution come ·to an end, The differences that .. 
distinguish t~em aFe more fundament~l an~ glaring 

tha~-the si~ilarities between the two. 

' 
The points of. difference between the . 

American Fe~eration and the Indian Federation are 
' .. 

-
mainly'twn, -In the u.s-.A. this dual rclity is 

. . " . 
followed l:y a dual citizenship. In the U.S.A. tlo,ere 

· is a citiz-enship of the 'u.S.A. But there. is also a. 
' , 
c itizenshi,P of the 3t.ate •' No doubt the ·rig ours o~ . 
this double c·itizensh±p are muc~ assuagei, by the 

foili-teenth.·amendment to t)')~ Ccnstitution of the 

.'United States ·w.hich prohibits the States {rom taking 
. 

, ·aw.ar ~hll rights, privileges and immunities of the . 

· citizen of·the United States. At the same time, a!'l 

.pointea out ty Mr. Willia.m_.Anderson,__ in. {!ertain 

JOli tical matters, incl~ding.. the' right t~ vote and . \ . ~ 

-to hold public ·o~fice, St~tes may and__ do 41scr;tm1nate_ 

in favour of theU: .own ci1iizens, . Thi$ f.avouritism. 

goes even :f.u:ther: . ~ maw. cases, Thus to obtain · . 
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emplsyment in the se!'Vice of a S.tate or litcal 

Goverr.ment one i,s in mest places: required· to be a 
' 

local resident p ·citizen, ·Similarly in' the . 
. ~ . . 

licensing of person~ f?r .tP..e 'practice of such public 
()' 

.. jrofessions as l~w and: medicine, res'iderfce ~r .citizen-

.ship in the 1 state is frequently requiret; and ih 
' o • /* ' I ' 

business Wh!!re puhlic regulation must necessarily 
• be strict, as in the sale of liquor, aJild of stOcks 

and bonds, similar requirements . have be.en upheld. 

Each State .has alse certain· rights in its 
• 

own. domain. that it holds fer the Si)eciaJ: advantage . . . 

• of its own citizens. Thus ·wild game -and fish in a , 

sense belong to the st.ate, and it is customarY, .for 

the States to· charge higher· hunting and fishing. . . 
'license fees tb non-res icants than te its own citizens . . . 
The States aJ.so. charge· r,on-residents· ·higher tuition 

in State Colleges ann Universities, an~ permit qnly . . . 
residen~s·te be adm~ttet to their hospitals and 

O.SYl1lJ!IS except i!i emez:gencies, . . . 
' In short, there :are a number . o·~· rights ... . . 

that a. ~tate can· grant~to .its own ~.itizen$ or residents 
. . . . . - . . . . . 

it may an8.. does i.esaliY. deny .. to non:. residents, 
• • • • • .. .. ' ~ 1 

that 

or· gr~nt ~~ noh-~esidents only on .mor~ di:t'ficult I 

terms than those imposed .on resiients·.. .'i'hese 
' ~ . . 

-. . . . . . . ' 
advantages, given to the citizen if} his pwn State,· 

.o~nstitute th~ special ~ights ·.of State citiza~ship •. ' .. 
T_aken all .t~tgether, they -amount to ·a. consid,erable 

. . . . . . . . '. . . -

difference in rights bet~een citizens andohon-. - . . 
• 

citizens o: tli.e .s_tat_~· :The transi_ent, and· the· 

.tempo;a~y SOjourner,· h. ~Very\(her~ .under• S!tme 
• 

speoia~ handiqa~s. 
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The· proposed Indian Constitution is a duPl polity 

·with~ single citizenship. There is· only one citizenship 

for the whole of India. 
r.: ..,. ~· 

I~ is Indiarr citizenship. There is 
• 

no State citizenship~ Every Indi~n h~s the ·same rights of 

citizenship, no 'matter in what St.:te he resides. 

The dual polity.of the proposed Indian Constitution 

·differs from the d,ual polity of the U.S.A. in another ... 
respect. In the U.S.A. the Constitutions of the Federal 

: . 
Government and of·the States are loosely connected, In 

,· 
describing the rela~ionship between the Federal end State 

Governments in the u.s.A., Bryce··has said: 

11The Central or national· Government .and' the Strte 
Governments may be compared to a ~Prge building 
and a set of smaller buildings standing on the 
same ground, yet di!itinct from each other", 
. ' 

D1stinct they ere, but.how distinct rre the State novern

ments in the u.s.A.- from the Federnl Government? Some idea 

of this distiFctriess m4Y be obtained from the following 
• 

facts: •.. 

1;: Subject to th~ maintenance of the republican form of 
Government, each Str-te in America makes its own 

··eonstitution. · .. 
2. The people ·of a. State r.etain for ever in their.'hand s, 

altogether independent of the National Government, 
the power of altering their Constitution. 

To put it .i~ the words of Bryce: 

1•A State (in America) exists as a commonwealth by 
virtue of its own Constitution, and all State . 
Authorities, legislrtive, .executive and judicial 
are,the creatures of, an,d subject to the State 

' Constitution." . 
. . 

This is hot true of.the prop~sed Indian Constitution, 

.No State· (a~ any rate those in P'art I) has a right to 

frame its own Constitution. Tlie ~onstitution of the 

·Union and of th~ States i~ a s~gle frame from which 

neither.can get out and within which they must work. 

· So f-ar~ • ••.•• 
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n· 
So :tar ·I hne drawn aUen\icn.'b the di:!:!-. . 

erences 'between "the .Am~rican Federation and th,e . . 

propos~d Ind"fan Federation.. Eut 'there are some 

other spe.cial feature·s of the pr"p"sed. Indian 
• ' ' I 

Federa~ion which mark. it off no~ only from the . . 
.Ameri'cari Federation but froin all ether Federations. 

All fede.rat 

plao.ed in a . . 
system3 !~eluding the American are 

I . . . 

tight mould of lederalism. No matter .. 
,wh~t the oirournstances, it cannot change its 

I 

form and shape. It· can. never be ~itary, · On 

the &tiler hand th!il Draft Cons.titution can ·l:e· 
• • ' , , I 

both unitary as well as federal according !o 
" the req~irements of time and circumstances, In 

normal times, it is' fram.ed to w"rk as a federal .. 
systE)m; But in times of war it i~ so deSigned_· . ·' . . 
as to make it work as though it -wall a unitary 

syl!tem. . ' Once the. Presider.t iSsues a Proclamatio,n 

which he is authoris'e~ to do under the. Provisions 
' . 

of ·Ar.ticle 2751 the whole scene becomes tranl3-. 

formed and the State ~ecomes uni~ary;. The Union 

can· 'claim if it ~arrt;s. CJ,) the power to, .legislate . . 
. upo,n any .subj act even though it may be. in the 

. . . . 
State list, (2) the power to ·give directions ·to . . . . ' 

'the State's as to how they should .exercise ·their · . . . . . 
. executive authority in ·matters which are within . . 

'\heir charge\. (3) · the ~power to. vest aut~or:l,.ty 

· fo~. any purpose in any officer, and (4) .the· 

power to suspend the ffnanci~i provisions of 

.. the 'Constitution.- Such ·a power o'f converting· 

itself into ··a unitary state n.o .federation pos·s~ ,. 

esse;, Tais is·one_point of difference betwE)en 

the Federation proposed ~n the Draft Cons.tituti~n, 
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and all ether Federations we know of. 

' 
This is not the only_difference between the 

propose·d Indlan Federation and ether federations. 

Federalism~s described as a wea~ if net an effete 

form of Government. · .There are two weaknesses from 

which· it i; all.eged to suffel'. One is rigidity . . . 
and the other is ,legalism.: Tha't these faults are 

inher~t in FedeTalism, there can be no dispute •. A 
' 

Federal Constitution cannot but be a wr~tten 

Constitution and a written Constitution must nece-

ssarily be a , 
• 

tution.means 

rigid'Constit~tion •. A Fe~~ral Consti

division of Sovereignty ly no less . . ' , . . 
•a sanction than that of the law of the Constitution 

bet~een the Federal. Go~ernment and the States, with 

· two. neces·sary consequences (l) '.that any invasion ·' . \ 

by the Federal Government in the f~eld assigned 
• 

to 'th~ States.and vice versa is a breach of the 

Const~:tut:i.on and (·21 such brea~h ·is a ~usticeaHo 
\ . . . ~ 

·matter to ce'determined by ·the Judiciary cBly, 

. This be~g the nature of,federalism, ~-federal 

.Constitution cannot escape from tlle· c!'i.arg'e of 

legalism. ·The~;e r'aults· of. a Fede!ral Constitution 

have 'been found. in' a pronounced form ~n the. 

Constitutio~ of t~e United States o~ America. 

Countries which have adopted Fderalism 

. at' a later date have attempted to reduce the dis

/advanhge·s fo.llowing from the rigidity and. legalism 

wJ:ii.,h are inherent therein. The example of Australia 

may well. be refer;red to in th;!.s connection·. The· 

Australi·an ·cons'.;itution has ad.opted the following . . . . - ' 

means to make its fed er·alisin less rigid : 
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. (l) I By' conferring upon the P~rliement ::f 

the Oommcnwealth large power;; o' concurrent 
f 

I:egislaticn and- tew powex's of exc1.usive 

_Legislation • 

• • 
(2) By making· sou ·of the Artiples of the 

Constitut~on of a tempo~ary_d~ation to 
•• remain in force·only "until Parliament 

. o-therwise provicl es." 

· It is. obvious· that under the Ausjf.,~I:l,an 
. . . 

~onstitutic;m, the Australihn Parliamen); c9n do.· 
I ·- • • . ..--·- - •-···-~- \ 

manyo things., I V/hicti-are not' w:tthla -~ cOnip~nee · 

o't: the ~~r~can C6ngress and for ci~'1~~ whic~ thE!' . 
,•' • /f , ,\. J 

.American Government will have· to re·so-Tt to the .. 
supreme court ·and depend upon it~ ability, . . . . ·. 
,illgenui ty and willingness to invent a doctrine' to .,. . 
·jus t'ii'y it. 

' .. 

.... 
. , .• ,.~-~;~· r .... 

In; assuaging the rigour o'f :c.igid·i t~ and 
. '~'fi 1 -.-. A 

·4. . • 
legalism thll Dra.ft Gcnsti tu.tion fol!J,ows the Australian 

~len OJ! a far more-~e~~~ns~ve scale-' th~n h~s· ;p(itr;:. · 
don~ in.Australie, Like the Au~tralian Constl:t;uti.on, 

it has a long iist. of s~bje"cts for· concu;rent 

powers of legislation'. 'under the Austr~liari:lt. 
;. 4 . .. \ ' 

I ' ', 

Constitu1;ion, concurrent cub;jects. 11.re. li!9. Under ... . . ' . . - ~ -~ . . . ' . . . -. ... 
the, Draft. Constitution they .are 37. ~-Following · 

' ! I' I . " ' ' 

the Australian ·tonstitution th~re-are ·as man_i: as' 
• • . ··-- ... ~-~- -· "'-,-:..-~'r . • · .. 

five or s,ix .~t;l.cles ~n the Drfi[t Cons~i'~!l~~on; 

the provision's are of' a te~pora"ry dW:atlon and ..... . . 
which c OU:ld ·be :rip laced by. Parliament at 

.• . , I " 
any'time 

• 
· ~y provisions suitahle for the oc,.as.ion. . . . . The 

' I ' • 

biggest advan~e made-by the Draft· Consti~utiori over . . . . '• 

'-the_ Aus t"!.'Sl..i.AJI'-~=~t±-L-ut·lmr :1.~ :L1r' the- ma:tt·ez -G:t:. 
. I ·" . •'\ 
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thE exclusive pvwer~ of l~&isl?ti~n·v~~ted !n· 

Pa~iiament. While the exclusive ~utho~ity ~f·the 

Australl~n PerE=s!'t to· legislate extl"nds. o~ly 
. . . 

to about 3 m?tters, th6 au~hority of the Indian 

Parliament as proposed in the Dref~ will extend . . 
tc 91 matters.· In thiJ way the Draft Ccnstituti~n . . 
has secufed the grentest pcssibie elasticity ill 

1 t~ 'federalism whi.1h is supposed :to 'be. rigid, 

., 
It is not enough to say that the Dreft 
. . . . . . 

Constitution fo~lows the Australian Constitution . ' . 
I ', ' • • .· 

. or_' t:c·llows i~ on .a· more extensive ·scclP, vihat 

is t~ b~ .not.ed i·s· .tlJat ·it has added .new ways; ~f 
. . '- "" : .( , \ . • • I 't ' 

ove-rcoming· the rig1<" i :;~· and legali~l:! inherent ir 
' . . 

_fe$ieral:i.sm wh~cl:i are :;peoial to :Lt ·and Jhicb. 

are not to l:ie' found eis.ewhere, 

. ~ First is ·the p<JWer gilen· to Par1iament to 

~le?i~:t;~e ~n: exclus.~,.!lly -prc•vincial su•jects, I ..... 
:ref'e~ to :Articles 226, 227 and j229. Under . - ' . 
Article 226 Parliament·· ~an' :iegisia-te when a· 

• ; • , • • o '• I~ . . . - ' . . . . , . - ( 

suije6t _pecomes a mat ~€r .of national eoncern as 

• dis-tingUished, from Provincial· concern, ,though 
. . . 

the subject is-~n the State list, provided a 
ir. • 

resolution ~s pass~d by the Upper Chamber iy 
• • •'; • • • • o I 

2/.3rd'; l!lajori ty in favoUr of such exerci~e. of 
• • po.wer by the Centre. . . .. 

- . 
Article 227 givEs ~he 

. similar power ·to PaJO:L:l,.'ament ;in an emergency • 
. r ..... ·· . . .. 

.·.Under Article 2~:? T'r.-r~··.ament can e:X:ez:ci:~e. the· . . , 
.. s;me power if the r7ovi-n:ces col'ls~nt -to sueh. 

' 
I 

exercise.· Thou~h 
- ' 

• . ' ' . I 

t1.e las:t·prcv1:;ion also exists . . . 
in the Austral1an .l'c.u.~i.tuticn the first tw3 are· 
t .-. 
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The 'second means adopted to avoid rigidity . . 
and legalil:lll 'is the provisio!l fo~ faci.Htr.with 

which the Constitution could. bE~. amended; , ~he . . . 

provisions of the Constitution relating.to the. . . 

·amendment of·the Constitution divide the .. Articles . . 
. . . , 
of the Constitution into two groups •. I~· one . . . 

group are placed Articles relating to (a) . the 

dist.rib~tion of legislative powers between the 

Centre and. the States,· (b) the represEj!ltation of 

the ·St?.t~s in Parliament,, and (c) the powers of 
•. • r . 

the Courts. All other Articles· are placed.in 
• .. 

. . . 
another gro1,1p. Articles placed in the second 

group "over ·a very large par'!! of the Constitution 
. . 
and can be amended by Parliament by a dquble· . . . . . ' \' . . . . ' ··:. 
m~jority, n~mely 1 a majorit~-of n?t.less. than 

2/3rd of th~ members of each House ;present ~nd 
' ' . -- - , . . ' .. . . . . 
voting and by a majority ·or. the .. tqt!ll -mem~er.ship . . . .... . 
o_f .each Hous~. ·. The amendment of .the~e .Al't~c.les. 

does not require rat'iUcation 'by the ptat~s. It 
. . . . . . . . . 

~s only in those Articles which ar~ p~aced·in 
• 

. group one t~t an. add:tional. safegua;rd of .raU-

fication by the States is introducedi 
. ' . - . 

. , . ' 

~ne can therefor$ safely say that.the. 
• ' I . • • • ·:: . . . :.. 

Indian Federation will not suffer from the f~ults . . 
~f rigidity of legaiism; Its· distin~iSh~n~ 

feature ~~ ~oo t it is a flexible_ federetib~.': 
. ' ' . 

There 15 another spec:ia 1 .feature b:f,' .the 

proposed Indian Federation w~ich distinguishes 

it. from other 'f'~deratlons. A 'Federation being · 
. . . . . ' :-

a dual polity based on·divided authority· with 

separate l~gislative,. executive and judicial·.· 
. . . 

powers for each~~ the two p0litiis' is .bound 't~· 
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produce diver~~ty in laws, in administration and .. 
· in ·judicial protection. Upto a certain poi~t ~his 

diversity does not matter. I~·may be· welcomed as . . 
being an attempt to acco=odete the powers of' 

Government to local n~eds and local circumstances, 
I 

Bat this very diver!ity when it goes beyond a 

certain_point is eepable of producing ~aos end 

ha~ ·p~9dur.~d chaos in many federal States, ~e 

hes only to ima~ine twenty different ·laws - if we. 

have twenty States in the Union - of marriage, 
' . . 

of diver~-=,- 'c'f inheritance· of property, femily 
•. : . . . . 
relations, contracts, tort~, c~imes, we.ights and 

. I 
measures; of billS. and lrh~ques, l:ienking and commerce,· 

. I . . 

' of .procedures for Obtaining justice end in the 
' 

standards 3nd methods of administration. S~ch 

li state cf aff.a:!;rs net· ohly wea~ens the State 
• • - • • t • 

. . 
but becomes .int.olerent to the citizen· who moves 

l 

from State to State only to rind that ~hat is 

lawful in one State is· not ,lawful in an6ther. 
I • " .. 

The D~eft Constitution h~a.sought to forge means 
' . . 

and methods whereby India will have 'Federat:l,on, • 
I • I ' 

· and at the .same time :will h'ave uniformity in all 
f • • • • • ' • • 

• b'adc matters which are essential· to maintai::i the 

unity ·or the "country.. ~he mell~S adopted by the . . 
·constitution are three : . ~ ~. . 

.\l) a .s~ngle ju_<liciary~ 

(2) ·:uniformity. in fundamentf!l. laws·; ·Civil. 

• .and crtminal, .and 

'(3). a common All-Indfa Civil Serif.l:ce to 

man important· po.sts • 

• . . 
A dua_I ~ti.diciary, a (\uali ty of ~egal codes. 

and a quality of "ivil services are the logical 
·' 
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oonsequenc'es of ·a duel pblity whioh is inherent 
' in a federation. In the U.S.A, the Federel Judici~ry • 

rnd the State Judiciary are s&perate and independ&nt_ 

of each other: The Indian Federation, though a 
' . . . 

Duel Polity hes no Dud Judiciary:. The High Courts 

end the. Rupreme Court·form one single integrated . . 
Judiciary 14·aving jurisdic'ticn arid ::rr?viding l'eme-. - . . ' 

. dies in al+ ~,r,ses arising under the constitutiotn~l. 
. . ' 

· +ew, _th~ civil lew or the criminal lew. This is 

· don/to elilqinete all diversity in ell r.bnediai 
•.• . •. . • i 

r~ooedurg, Oaneda i~ the only country which fur- · 
. I . 

nishes a clr.'!<e ·parallel: The Australian system is 
\ 
only an eppro~imat~o~ • 

• • • 

Cere is takeri to eliminate all diversity 

from laws which are at the basis of civic and 

norpor.ate life. 
. ' 

The grsat C~des of Civil & Criminal· 
• 

Laws, such as the Civil Procedure Code, Pen_al. Code, 1 

the Criminal Procedure Cnde,. the Evidtmce Act·, 
. ~ . ~ . 

·Transfer of'. Property Act, Laws of Marriage .. 'ani • • ·. . , . . 
nivo!ce, are either placed in the Concurrent List 

• I • ' I 

so that the necessery uniformity·can always-he· 

pre·served without impairing 1;he federal system; . ·• 

·The· dual polity which: ·is inherent in a · 

federal syst·em is followed. iri all fec'!erations 

by a dual service, In all Federations there'is 
' 

·a Fec'!eral Civil Service and a State Civil Service, · .. 
• • 

The .Indian Ff-deration though a dual Polity will. . . . -
have a Dual Oervice ~ut ~th one ex~eption, · It 

is reabgnized that 'in every c-::untry there are · - . . . . 
· cer~ain·posts _in it~ ad~nistrative set up which 

migP,t_ be 'lalled strategi_c· from the ·point of. 

view ?f ~JV~intaWAg the standard oil adll\:!f\istrayion •. 
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It may not be easy to~~pot su-h posts in a large 

. . 
anO.~ompl~ated maoninery of aaministration, 

But thEre ean ~ n~·dqubt that ~he stand~rd 
• 

of administration depends upon the calibre of 
. \. .. . . . 
t~e Ci¥11 SePvants•who are Appointed•to these 

• 

strateg~ft posts. Fortunatoly for us we hav~ 
• • • ·- , 

. ' 
inherited -from tll• "past sfstem •of · ad~fn.Ufration 

' which is "coinmq». to the whole of the country 

and we know what-arc the~• strategic ~osts. 
' ..: -. t • . . Cl • . • • • 

The Constituti"O·n pr.Qvi~s that w".i,:~~out depri-
.. 

ving t~e State~ of their right to ~orm their 
. I ~ , 

. . 
own Civil Services·:·ther..!l sh.aU·.ber a"n All.India 

, .. • • 

Servhe recruited on an All-I:p.dia tasis with 
•! . • . .• • • . . ~ . 

common quali_ficati?ns ,~with uniform !lcale. qf 

pay and" member~ of which alone could be appoin-. . - . - . 

ted "to these strategic posts throughout· the 

Union, 
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··Such are the special features of the 
• 

proposed Federati•n. I will n•w turn 

t. what the critics have t. say s~•ut it. 

It is saiitoot. there is n•thing ~~~ 
in the Draf't C~nstituti•n. About iha).f· of. it has 

~een· cepiei eut of. tho Gevernment of India 

A'ct e£ 193.5 ~nd.that· the'.r!st of'.'it has ree». 

· )errewed frem the Constitu1;.;tons •f other 
• • 

' ceti.atries. Very little. of' it can claim .. . 
. originality •• 

• One li\{es te ask 'whether there can be 
' 

anything new in a Censtitutien framed Jit this.. 

hour in th~ his tery of .the world, Mere than · 

!l.unired y~ars. have" rel·led •ver when' the firl!!t 
• writtel'l Cans~itutio.ri wa:i drafted, It•has_.been 

. -
followed by many.cbuntries reducing their . . ' 
C~nstitu~ions to writing. What the .scope· 

~ . . . . 

of n Censtitution sh•uld be .has l~ng been .. 
settled, Similarly.what are the fundamentals •f 

Constitt·tion are wel:). recogni.zed, Give.t:J. 

these facts, All Canstitutions in their main 

previsions must loo~ similar. The oniy new things, 

if there can b• any, i~ a Censtitution framed 

se late in the iay are th~ va~iatiens 

made to remeve the f!lults and to accammedat~ 

it ~e the needs •f 'th~ c•untry, TIJ,e charge . . 
·,f pr•ducing a blind c1py of the Constitutions 

•f other c•.untries is based •n o.n inadequo.te 
• st<uAy nf tne c.ansti~utien. I .have :;;!:\own what 

' . 
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is new in the Draft Consti~utlon and I am 

• sure that tho~e who have studied other Constitu-... 
tions and who_are prepared to consider the matter 

dispassi~nately will agree that the Drafting Committee . 
in p~rforming its duty has not been guilty of suqh blind 

and slavish imitation· as it is ~epresented to' be, 

As to.the accusation,that the Draft .. 
Constitution has reproduced a good part of the 

provilfions· ·of>- the GQvernment IJf India Act, 1935 1 , ' .-
I make no· apologies. There is nothing to be ashamed 

'· ' . . ,. 

of in borrowing, 'It involves no plagiarism, For 

nobody ho;tds_aJ:ly patent rights-in.the fundamenta_l 

:j.deas·of a Constitution. What. -I am sorry abo'ut is . 
tl;ui t ., the )rovi1ions taken from. the Go-vernment of India 

Mt, i935 1 relate ·mostly·t~ _de~ils of administration. 
' • - r-)lgr·ee that administrative ·details. should have ·n.o 

"place· in the bonsti tutio!l>, ·I wish, very much that the 
I 

· Drd'ftin;:; Committee cou-ld· see its way to avoid their 

· 1nc1.'usicin ·1a the Consti til.t;ion, But this· is to be said 
. . 

• on· ~e nE'Cessi ty :which justjJ'i.es their inclusion~ Grote 
. ' 

the his-to:~:ian .of Greece :has saia._ tl'\at:- · 

11The· diffusion of constitutional. morality, not . . . ' . . . . . . ... 
me~ely among the. majority of any community but throughout - . . : -
the whole, '.ill_ the indisp:~iabl~ con.ditlon of a government. ... 
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at once free and pe~c~able; si'nce 'iven 

any pewerful'and obsti~ate minority may 

render the w.n'king ·of free 'institutions 

impracticable, without being strong 

enough to conquer ascendancy for 

themselves-," 
J i . 

By constitutienal mcrality he. means:-

''a: parammmt reverenc& f?.r the forms 

of the C~nstitut_ion, endrcing ibedience 
' to authority acting under and within 

. r· 
these Urms yet compined with,thq 

. . ~ 

habit' of open speech, of action subject 
' I . 

only te definite legal control; a~d 

unrestraitl~d censure· ef these 

very aut.her,ities as to all their pu\lic• 
. ' 

acts cembined t .. o with a perfect cen..; 

fidence in the bosem of e-very citizen· 
. ' 
amidst the bitterness ot party centest 

that the ferms of'the.Censtitution will. 

be not less sacred in the eyes .of his 

eppenents'than in his own." 

Wh:l,le everyb,dy reco!;nizes. the necessity 

~f the diffusi•n of Constitutional morality 

for the. peaceful working ef a· democr·atic . . . ' . . 
' Oenstitutiori but-there· are two things 

interco~ected with it whieh are not 
' . . . 

generally recegnized. lne is that the 

form of 'adminstratien'has a.clese c .. nnection 

with the fGrm ef the Censtitutlen. The ferm 

of the adminstra~ion must be apprepriate to 

and in the same sense as-~he form ef .the . . 
Censtltutf•n~ The ether is that .it is 
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perfectly possible to pervert the 

Constitutiori without ch~nging its forin by· 

merely changing the form of-administration and 

to make it inconsistent and op~o~e~ to the 

spirit of the Cons~itution, It follows 

that it is only where people are saturated wit~ 

Constitutional morality such as the one 
\ 

descr;Lbed by Grot.e that one ·can take the' 

.risk of omitt~ng from the Constitution details . . 
of administration·and leaving it for the 

Legislature to. prescribe them. The question 

:l;s ca~.we p're~1,11!le such a 
Constitutional morality? 

' 

. I 
diffusion of the 

Constitutional 
' 

morality is not a natural sentiment~ It has 

to be cultivated. We must realize ;that our 
o; 

people h!ive 'yet to ],e_arn • t.. Democracy in 

India is only a top-dressing on Indian soil, 
' 

which 

• 
-In these cil'c1,11!lstanc;es .it is ·Wiser not to:. · 
~ - -~ . 

trust-the Legislatures to prescribi forms of 
• . . . r : . . 

ad.ministration. ':·This is the justification for 
. ' 

in.corporating th_em in· .the Copsti tution. 

Another cr~ticism against the'~raft 
. ~. ; 

· ~o~stitutlon is .that .no· Pa!t of i~ re~resents the 

ancient polity of India •.. It is said 'that the new . . ' 

Constitution .should have been drafted on the· ancient , - . 

Hindu model. and that instead of incorporating· 

Western th~ories the new Constitution should ha_ve 

be~~~ rais'ed from -~d puilt upon village 

panchayats·an~ Distr~ct Panchayats. There 

are others.who have taken 

(Contd) 
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a m~re extre~e view. They do not w~nt 
" , I ' 

any. Centrel.er Provincial Governments. They 

j~st want ~ndia to contain SO many Vfllage 
/ 

Governments. The love of intellectual 

Indiat~s for the village c_olillnunity i~ of 

course infinite.if.not pathetic. It is 
. \ 

largely due to the fulsome praise bestowed 

upon it by Metcalfe who described them 

as little republics ha~ing n~al~every thing 

that they want within themselves, and . 
• 

almost i.ndependent of· an:y- foreign rela tiop.s . . . 
· The existence of these village communities 

eapl). one forming a-separate little State 

in itdelf has according to Metcalfe 

constributed more than 'any other 

cause to the preservation of, the pe~:~-le of 

India,. thr11ugh all the r'ev"i\ltions· and changes 

which they hav~ suffereli',. ·and is in a high 

degree conducive to their happiness and 

to the enjoyment of a great portion of freedom 

and independence.·N~ doubt that the ~illage 
communities have lasted wher~ nothing eise 

' -lasts. But·th,se who 'take pride in the 

village communities CLo not care to consider . . . 
I 

what little part they have played in thfil ' . . 
affairs and the destiny of 'the country and why? 

Their ~art in the .destiny of ~he country has bee~ 1 .. 
• • 

described by Metcalfe himself who say.s:. 
11Dynasty after dynasty tumbles dewn. 

' • • I 

Rev~lution succeeds to revolution. 

Hindoo ~Pathan,M~~l,Maharatha ,Sikh. 

Lnglish, are all. masters in turn but-. 
. ' 

' . the village communities remain the same. 

In times of trouble they arm' and fortify ' .. 
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themselves. ~n hostile arzzy passes· 

through the ~ountry. The village com

munities collect their ·cattle within 

"their walls; and let the enemy pass un

·provoked" • • 

Such is:the·part the village communities 

nave played in the history of. th~ir c~untry, 
. . ' 
Knowing this· 1 whAt pride can one feel iri them ·. . ,. : . . 
~~at they have surviv.e~ through all viscisi-

.. tude~ ;nay be a ·fact. But mere surviyal has 

. nc value. Question is on what plan~ they have 

sutvived-t ·surely ,n· a low selfish level'. ~ hold 

·that these village republic~· have been th~. 

ruination of .India. I am therefore surp~ized· 
r . • •• • 

\· . . - . . .. ' 

that these who condemn Provincialism an1 
,. 

c«mmunalism ~hould cqme forward as champioijs 

gf the village. What is the v:i,llage but a !;ink 

·of l~calisrefnd a den of ignorance,narro~de~ess' 
and communalism. I am glad that th~~D~aft 

. . 
Constitution- has discarded the village and . ,. ~ . ' . . . . . . 

adopted the individual as ·its unit. . . . . . . . 

.. 
The Draft.Constitution is crit;icised 

.. . . . . . . ·. . . . -

.because of the· s_afeguards :!.t prov~des for 

minor:i.ti"es. In. this 1 tl:ie Drafting. Committee· . . . ,- . , 
has no responsibility. It follows t·he decisi_ons· 
. . '-. .. . . · . . . 
of the c·onstiW:ent . .Assembly.. Sf.Aakin~ 'for 

myself 1 I have n~ doubt' that the Cons:tituent. 

Assembly has done wisely in- provfding safe.guards 
. . . . . -

f'or ·minorities. In this co~try' bnth the 

minorities and the major~ties'~ve-followed a 
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wrong path, It is wrong' for tho ~j:>rity te 

deny the existence· of minorities. It is 

' equally wrong _f,.r.the minorities to perpetuate 

themselves, A solution-must be fouild,which will. 

serve a double purpose. It mu~t recognize the 
.. 

existence of the .minorities .to start with •. 

It must also be such that it will enable 

majorities and min~rities to merge sem~day 

:l:nto .one; .The solution· pr~posed_ by the 

· Clmstituent Assembly is to be welc~tmed' . . 
because it is a solution which serves this· 

t\~afold purpose. To diehards whe have develeped .. 

• a kind of fanaticisc against minority protecti~n 
. ' 

I. would like to say two things. One is·' 
0 ' 

that. minorities are an explosive force wh~ch if it 

eruJ'tS can blow up the whole. fabric of the 
. -

, State, The history of.Europe bears ample 
. ;' . 

·and appalling' testimony to this'. fact, .The 

other is that minorities in India haye ~greed 
. r, ' .. 

to place their· existence i.o. the hancs of the 
' . 

. majerity, In the history of negotiAtions f.or 

preventing the parti t:l.on of Ireland, Redmond • 

said to Carson,"ask for any safeguard you like 

for the protestant minority but let us 
' . . ~ . . ' . ' 

·have a United Ireland." Car'Son's reply was 

"Damn your safeguards, we don't warit.'t,., be 

·ruled by you," Ne minority, in India has taken 
o • ' I • \ 

this .stand~ They have l~yal1y accepted 

.the rule •f the majority"Which is basically a 

.communa.l maj eri ty and not a political maj erity, 

It is hT tho mA.jnrity tr~ r.ealize its 

duty-not to discrJu.it,..te against min•rities; 
• 
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Whether minorities will continue or will 

vanish must·depend upon this habit of the 
• 

majority. The moment the majority loses the 

habit of discriminattng against the m~nority, 

· the minorities can· have no ground· to exist. 

They will vanish. 
. . . . 
But that depends entirelY 

upon the attitude of the .. liiajority. 

The most critized part of the Draft 

Constitution is that which relates to Funda

mental Rights~ It is said that Article 13 which 
• • 

tlefines fundamental rights is riddled with so 

many exceptions that the. exceptions ruive' eaten· 

up the rights. It is .condemned as a kind of 
. \ ... 

deception. ..In the op~ion ·of ·the critics. funda

mental rights are not fundamental rights unless 

they are also absolute. rights. The critics rely 
I 

on the C~nstitution .or th~ l!nited States and to 

the Bill of Rights embodi~d in the first ten amend

ments to that Const~~ution in support of their 
. . . - . . . 

contention. :tt ,is .. said that the fundamental rights 

in the·American Bi~l of Rights are·real because 

they are not subjected to limitations or exceptions • 

. . 
I am ••••••••••• 
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., . 
I am sorz:y '5o say that the whole of:,the criticism 

. . . ' \ 
about fundamental rights is based upon a misconception. 

I '· . • • l ' 

In the first pla~e, .the ~I'iticism in .so far as it seeks . . . 
-~o distingu~sh.fundamental rights from non-fundamental 

rights is not sound. · It is incorrect to say that 

fundamental rights ·are absolute while non-fundamental 
• • • 

rights ar'e not absolute.- The real distinction bet•1een . . . 

the two 'is· that non fundamental rights are. crea'ted by 

agreement beh1een ·parties while .fun!famental rigl:its . . 
are the gift cif the law. Because funq.amental right~ 

are the g 1ft of the State i_t ·.doe~ not follow that th~ 

State ·cannot' QualifY them. 

:In the second place; .it is wr,ong ·t'ci say that 

fundainental Z:i~hts _in America ar'e absolute. The 

differehce between the position urider-the.American 
' . 

Constitution ana the Draft Consti tutlon·· is orie of form 
. . . . - \ 

and riot of subst'ance. That the fundamental rights. 

in America are not absolute rights is beyond ·dispute • . 
\ . 

In ~upport of every exception to the'fundamental 

rights set out in the Draft Constitution one can 

refer to at least one·judgment of the·United States 
' 

3upreme :Court, It would 'be sufficient to. quote ·One' 

s_uch· judgment of the Supr.~me Court in justification o£ 
~ . I 

the limitation·on the right of free speech contained . . . . 
in Article 13·of· the Draft .Constitution. In Gij;;!..Q!!_ 

Vs Ne:!LXQr!s in which the issue was _.t.he con.stitut~onality 

of a New York ·"criminal anarchy" la_w Which purported 
.• 

to punish utte;rances calculated to bri~'about 
' . ' 

violent change, the Supreme c~urt said:-· 
. ' 

"It' is a· fundamental principle, long established, 

that. tbe freed~m of speech ~nf of the p;ress, . 

which j.s secured by the .Constitution, does n.ot 
' . 

confer. an absolute rig~t to speak or publish, 
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"without- re-sponsibility, whatever one may 

choose, or an Ul'lrestr_i~ted and unbridled 

license that gives immunity for every 

possible use of langu~ge and prevents the 

Pl;IDishment of those who abuse this freedom.' 

It· is therefore wrong to say that the Tundamental 
• 

rights in Amer'ica are absolute, while tho;oe in the 

Draft Constitution.are not'. 

It• is argued that if any fundamental rights 

r_equire qual.ification, it is for the Constitution 

itself to_ qualify them as is done in the Constitution 

of the· United States and where it does not do so it 
I 

should be left to be determined by the-Judiciary 

upon a con~deration of all the relevant considera

tions. All this, I am sorry. to say, is a complete 
• 

misrepresentation if not a misunderstanding of the . . . . 
Ameritlan·Qo~stitutiori. The American Constitution 

does nothing of the kind. Except in one matter, 

namely, the right'of Assembly,. the America~ 
·.• 

Con~ti~ution does no,t •itselt,: impose. any limitations . . 

upon the . fundamen'tal ;ights ~uai'antee.d to th~ , 
I 

American citize~s. Nor is· it ·correct.to say that the 
' . 

American Conl:!titution leaves it to the ·judiciary t., . . 
impose limitations on fun~amental rights.• The· right 

I . • 

~· imppse ·limitations belongs.·t() the_ Congress. The 

-real position is different from what is assumed by · 
I . 

the .critlcs. In America, the fun'dam_e'ntal rights as . . . . 

eriacted by the Col(stitut,ion were absolute. Cong:.::ess 

however soon foUnd that it 'was absolutely' essential 
' . . . . 

t• qualify these fundamental rights by limitations. 

Wh~~ the -question arose .as to· the constitutionality 

of these limit~tions. before t'he Supr_eme Court·, it 
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was contended tr,at the Constitution gave no power 

to the United·States Congress to impose such limita

tion, the Supreme Court invented the doctrine of 
( 

police power and refuted _the advocates of absolute 

fundamental rights by the .argi.unen't ;that every State 

has inherent in it police power which is not required 

to be conferred <;m it expressly by_ the Constitution. 

T,. .us~ the language of th~. Supreme Court iil the case 

I. have a~!eady i·ef,,r:;:e•:: to: 

"That a State in the axerc:ise of its police . . . 

!lOWer may pu;1ish those who abuse this . . . 

freElcom by '.ltterances inimical to the public 
• 

welfar·~, tenC:lng to corr~pt public:_ morale'· 

incite to cri,;;e or dist~rb the public peace, 
• 

is :"Ot e;pe:: t.-:> ql'es <:. ~<?P. • • " 

What the Draft cr,nstitution has done is that instead · 

of -formulating ft~<i.nmenta1 rights in absolute terms ~ 

and depending t<pon ·om· Supreme Court to come to the 
. " 

rell:~ue of Parliament 1·y inventing the doctrine of 

. . " power, it per~its the State directly to 
' . 

police 

impose limitatiOllS. upon the funqa,mental r:i.g:tits. 

There ~s really no dlfference in the res\llt. ·What 

one does dttrectly !:r,; •1ther does· indirectiy. · Iri 
• 

--

bot,h cases, the fundamental rights are not absolute. 

In tne Dro rt r:;,,n:; tit•lticn ti~e Fundamental 
y 

Rights are follo~·,,:J. :..:.· ~4'1at are called "Direptive 

Principles". It is a-'.w·.rel .. foeatiJ.re in a· Constitution 

framed for Parli<:.r:et~i:.::-ry Democrao~: The op,ly· other 
•. 

con~qtution fl·:tm.;:~ l'I' Parliamenta\-y Democracy 

which ,em.,odies o;uch prlr.::iples is ~hat of the Iristi 

Free State. Tl".e:.h• Dh·:Jct:!.ve Principles have also 

.come up for ~riticism: It is said,that'they are 



only"'piow- decl=.ration.o. They have no binding force. 

"Tbis criticism is of course :ouperfluous. The 

~cnstitution it:oelf_says so in ;;o many wo!'ds::. 

If it i:o said that the DLrect1ve·Principles 

have no.legal_ for:e. behind them, I am prepared to 

admit it •. But I am not prepared to admit that they •. 
have no s·ort of binding force at all. J\or am I 

prepared to concede that they are useless because 
~ 

they have no binding force_ in law. 

·. The Dire·ctive PrinCiples are like the 
-

Instrument of Instructions· which were issued to the 

G~vernor-Geaeral and to the-Governors of the 

Coionies and to those of. India by the British 
. I 

Government under the 1935 Act. Under the Draft 
• • • I 

." Coli~titution. it is proposed to issue l:!uch instruments 

to the Ppes idaht and to the Gove"rilors. · The texts ·. . . 
of these Instrument~ "of instructions will be found 

·in Schedule IIIA and IV of .the Constitution. ~t . ' . 
are called Directive· Principles is. merely another. 

name for Instrument of. Instructions. The only· 

difference-is that they are ~structions to the . . •. . 
. :C.egis-lat~e and the ~xe~utive. · Such a thing is_· te · 

-be welcome~. Wherever there, is a grant of power 
. ' 

. - I • ' 

·. in general terms ·for peace, or.der and good govern-. . . 
ment, it _i.s necessary that_ it should be accompanied 

by instructions regulating .its exercise. 

Th~ inclusion of su~h instructions·in a 
. '. 

Const:Ltu.tion such as• is proposed in· the· Draft bec·one s· 
' . . 

justifiable f.or · ano"tlW-l.·-rE.ason. The Draft-Constitution 
. . . 
as framed only provides. a m.ach.:iU.ery for' the government 

of the .aountry. It· is not a contrauance·to install 
/ 

·any par·Hcular party .in· power as has .. been done in 
. ; . . . . 

some countries. ! \\'ho should. l:e in power is left to. be 
• • • • • • • • • .- .. • • • • 4 -

determined ny t(te p_eople,- as .it~!llusl: be, if the system 

is to satisfy th~ .tests of democ!·aoy. But whoevl'lr 
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determined by the peopla, as it must be, if the 

·system ilJ to satisfy tha·.tests of d~mocracy •.. But 
. . 

whoever captur.es power will not be· free to do what . ~ .. 
'he likas with it. In the exercise of_ it, he. will 

have to respe·ct thes.e ins.trwiients of instruotions 

.which are called Uir~ctive Principles. ·He can~ot 

ig~oTe them. He may not have to·answer for their 

breach in a Court of Law. But he will certainly 

have to answer for them before· the electorate at .J 

election time, \<That great .value these directive 

principles possess ":ill '!?e realized better wl'}en 

the forces of right contrive to capture power. 

That it has n0 binding force is no argument' . . . 
against their inclusion i~ th~ Constitution; Th~re . . . . . 
may·Pe·a.difference of opinion as to the exact 

place they should be given in the Constitution. · 

·I agree that it is somewhat odd that 'prov·i.sions 

.which do not carry positive qbligations·should be 
. . 

placed in 'the midst of'rrovision:;; ~hich do carry , 
' . . 

,ositive obliga~ions. In.my judgment thelr·proper. . . \· . 

place is .in Schedule III A &·IV which contain: . - / 

'Instrument .of Instructions to the PreSiQ.ez;t and the 
I 

Governors, For, as I have·said, they.are really 
I . . 

Instruments of. Instrtia1;ions to the, Executive ·and 

tne LegiSlatures as to how they should exercise 

their powers: But that is only a matter 'or 

arrangement. 

· Some critics )1ave said that the Cefl.tre is 
• . . , 

to?· strong. Others have \said that it ought'· to be 
• II · 

. . ' 
flade ~tronger. The Pfaft Constitution has •stru~k· -
a l:l.alance ,' However wnd~_ yna ma;,- .J~uy -{>Qwers to . . 
the Centre it is dift'i .• mlt to pre.,ent the cen.t~ 
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fro~ !>ec.oming strong._ , Co~ditions in modern_·world 

are -·sach .that centralization o:P powers is· ine'vitable •. 

One ·ha&,only to consider the growth of the Feaeral 

Gover~ent 'in t~e U.S~A. which notwishstanding the 
' very limited powers given to it by the Constitution 

has out-grown its former self and has overshadowei ' . . 

and eclipsed the State Governments. This is due to 
' ' . 

modern conditions. , The same cond;tio~~ would operate 

on the Government of~India ~nd nothing tha~ one can 

dd will ~el~ to prevent it from •eing strong. On 
~ . 

the other hand, we must-resist the tendency to make 

ie ·stronger. -It ~-cann10t e~ew .. more ·than it .can digest, 

,Its strength must be commensurate with its weight.· 
-e.,.._--· •o ':~'o e 

It 1would be·.a folly to make it so strong that it may 
• • -I\ 

fall by its own weight. 

· The Draft Constitution is cr1tic1zed"'for 

having one sort of constitutional relations between· . . . "' 
• the Centre and the Provinces and another sort of 

' • ' ' • , ' ' o • • I 

.censtitutional relations betw~n the Centre and the 
' > • 

. Indian States. The Indian sta:tes are _no.t bound to 

acC?ept the whole_ list of subjects .included in the , . . 
·union List but only. those· w1:1:I.ch come under Defence., 

' . . . 

·Foreign Affairs and Communications.· They are not 

bound to accept subjec~s inciuded in the· Concurr~t 

List. The~ a~e. not b~und ~o·accep~ the~tate List 
' . 

contained in the Draft Constitution. They are free 
• I · • ~; 0 

. . • a . • 

to create· thear.own Constituent' Assemblies and·t~ 

frame· th,e.ir own· const-itutions.. All tl\is, of bourse, 
~ .. 

. ~ . . . 
is ·very unf~rtuna~e ·and.quite.~defenaibl~. This 

disparity may even p,rovadangerous to the efficiency 

.of the 'st~te •. s'? long a·s t~e dispar~t~ .exists, the 

centre's authority oyer all-India matters may lose -· ' ' : ·Fo'r,- power is no power if it cannot' its_ eff~cacy •. 
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)e e~e.rci.sed .. in all cases apd in all,p:!.aees. ·In, 

, 
a situ~tion suah.as may be'createi. by war, such 

limitation's en the exercise· of vital powers. in 

some areas may brirtg the whole life of ·the State 

1n complete jeo~ardy·. ·what is .worse is that the 

Ini.ian States under the llraft Gonsti tution are 

perrr.ittae to 'maintain their o•,m armies. · I rega:rd 
' . 

thi~ as a m~st retro~rade and h~rmful p.rovision whi•h 
.• 

may .lead to ~reak up 'of. the ~ity of Ini.ia and ~he 

overthrow of the Centra~ Government. The Drafting 

n"mmittee, if I am not misrepresenting its· mind; 

. 
·was net all happy ever this·matter, They. wished• 

I . 

ve.ry much that the!le ~as uni:f,'ermity .betv.reen the 

Provinces and. the. Indian States in the-ir constitutiopal ' . 

relatio:P.ship with the Centre. Unfortunately; they 
. . . . 

• 
could do nothin.g. to improve ~attars.: 

. . 
They were 

., 

. )ouni. by the·dec1s1ons of the Constituent Assembly, 

.. 
ana the Con;tituent· Assembly in its turn .was 

bound iy the agreement arri~ed at betweep, ~:he 

twr negotiating.eommittees, 

But we .... 
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Eut we ~u•t take c.:-u:-~;:e ~ ............... ~·hot· h-~.,e~ed ~- ,l...,,__ __ •• ~· 0:::!-:- .. , 

in Germany;, Tll:E Ger::Jan E;::p:!.re as f~tL.'"l:!ed by Eis::;erk 

in 1371 was a :coposi te State C<'nsistilli; of 25 U!'l.! ts. 

ef these 25 units, 22 were ::;on~r~hi~al States a:1d 

3 we~e republican city States. This distin~tion, 

a• we all know, disappeared in the course cf time 

and ~ermany became one land with cne peopl~ living 

under one Constitution. The process of the amal

gamation of the Indian 3tates is going to •e much 

quicker than it has been in Germany, Jn the 15th 

August 1947 we had· 600 Indian State~ in exi!ten,.e, 

Today by the integration of the Indian States with 

Indian Provinces or merger ar10ng Uem~elves or 

by the Centre having taken somP of them as Centrally 

Administered Areas there have· remained some .21/31 

~tates as vioble State~. Thi3 is a vefy rapid 

action. I appeal to those States that remain to 

fall in 11ne with·the Indian Provin~es and to 

become full units qf the Indian Unions on the same 

terms as the Indian l:'rovi nces. They will thereby 

give the Indian Union the strength it needs. They 

will !'lave themselves the bother of st"arting their 

own ~onstituent Assemblies and drafting their own 

separate Constitution and they will lose nothing 

that is of value to them. I f~el hopeful that my 

appeal will not go in vain and that before the 

Constitution is passed, we shall be able to wipe 

off the di.f'fer<>..IlS'..e$-hetwe-e:.n. the. ... J>l'O'V:.inces-and the .. 
Indian States. 

Some critics have taken objection to the 

aescripticn of India in Article 1 of the Draft 

~onstitution as a .Union of States, It is· said. 

that the co.rTe~>t._~.hrasac.logy sl'..oul.<l be _a ~ .. :I\Buon 
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lte e~e,l"cised.in all cases a!ld in all,p:!;aees. In 
' 

' a situ!ltion sush .as may be' createi by war, .such 

limitations en the exercise· of vital powers. i!l 

some areas may bririg the whole life of ·the State 

in complete jelO~aroy·. What is .worse is that the 

Iniian states under the Draft Constitution are 

. 
p.erll',ittee to 'maintain their o;m armies. · I rega·rd 

' . 

thio as a m~st retro~rade and h~rmful p~ovision whi•h 
.• 

may .lead to sreak u~·cf. the ~ity 6f Iniia and ~he 

overthrow of the Centra~ novernment. The Drafting 

('lenuni ttee, if I am not misr·epresenting its· mind; 

·was net all happy iver this·matter: They· wished' 
. , . 

ve.ry much that the:rie ':las unir•rmity ,betw:een the 

Provinces ·and. the. lndian States in the·ir constituti9nal 
' ' 

relationship with the Centre. Unfortunately,· they 
. ' ' 

could do nothing to· improve matters .. : They were 

., 
. ltouni by .the decisions of the Cep.stituent Assembly, 

.ani the Con;tituent.Assembly in its turn was 

bound 'ly the agreement arrived at betwee:p, t·he 
• 

tw~ negotiating.eommittees, 

But we .. .. 
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But we tlliiit ~ake courage from what happened 

in Germany. ·Tl:te German Empire as . founded by Biscark 

in 1:171 was a composite Stat~ consisting of 25 units, 

!If these 25 units, 22 were monarchi.:a-1 States and 

. 3 _ we:r;e republican city States. · This distinction, . . . . 
ai we all know, disappeared in the course of time 

and ~ermaDy became one· land.~ith one'people living . . 
under one Constitution. 

. . 

The process of the amal-

gamation of the Indian 3tates is going to ie much 

quicker than it has been in Germany. On the 15th . -. . 
Augcist ·1~47 we haa 600 Indian State~ in ~xistenfte, 

Today by the integration of the Indian States with . -
Indian Provinces ~r merget among themeelves or 

. ' . 

by the Centre having taken~ some of them as Centrally 

4dministered Areas there have remained_some ~1/31 
' 

~tates as vioble State!, . Thi:J is· .a vecy rapid · . .. - . . ' 

action. I appeal to 'those. Sta~es that remain to -
• fall in line with·the Indian Provinces and to 

become. full Units 9f the Indi.an ·Unions on the same 
) 

terms as the Indian 1-'rovi ric~s. They .W:ill ther~by ' 

give th.e Indian Union the strength it needs. They 
' . . 

will ~ave themselves the bother of ~tarting their 

own Ponstituent·Assemblies and drafting their own 
. . 

separate Con~titution and . . they will lose' nothing . . . 
that is of val~e to them. I feel hopeful that my 

appeal will not go :i.n vain and that before. the . 

Co~sti tution is passed, we shall be able to wip.e 

o f:t; the d iff eren.n-eJ~ ..... hrlw.e-e.tvtJ~.Pr-ci'v'J.n.cas-.and the .. 
Indian States. 

Some critics have t~ken obfe~tion to the 
... . . . . .· . \ 

description of India in _Article ~ of the Dr.aft 
. . . ~ 

_ -C<>ns~itution as .a _Union of States •. It -:i.s· said. 

that the co.r~~~gy s~ be...a ~1\at.ion 
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of States, It i~ true that 8out1i Africa w.hich is 

· a unitary state is ·des::ribed as a Union. f.~t 
,. 

Canada which is. a _Federation is also call~d~a ~n~cn,_. 

-Thus. the· descr-~:r;.tion of :Endia as a Uz:icn, though .. 

its constitution i.s Federal, does nM.viclence'to 
. . 

,.usage • 
• 

But. what is important is that the use of 

the ~o~d UnJon is deliberate. I do not .know' why · 
• 

the .vord 1Union 1 was• us·eq in the Canadian Consti-

tution, But I can t~ll you why th~ Dra~ting · ... 
Committee h'eo used it, The Drafting Cocmittee 

wanted to melee .1. t clear that ·tho11gh India was to 
', ... . .. 

be a federatipn, the Federation was not the ·resl;llt. 
' • .. ' l 

of an· agreement by t!le States 'j;o jo;J.n in a Feder?

tion end t!lat the.Federation not being the result 
' . 

• 
_,of. an egre•,ment no State' hl:lS the right to Decede 

c . ' ' • 
from it, The Fe1eration is a"Union because it is . 

i~destructi!J.~. Though the co~try and. the peqple 
. . , \ . ·' . ' 

• ropy: be ·divided into dif~erEmt Sta_tes for conveni~nce 
' ' ' . • I I ' . ' 

of admin.i!rcrat'ion the country is one- integral whole,. . . . . 
' . 

its people a single people living under a single 
' . ; 

imperium der~ved from a single source, The Anie:r:_icans 

llflal ha.d :to wage a .ci"•il v1ar ·-~o establish=that the 
• 

Stateo have no. rigi1t of secession and. that their · 
' . 

Federation was· indestructible,· The Drafting 

Committee -thought that it waJ ·better to. make it· 
' 
Olear at the Ol,\t:;ot r·ather thaT). to leave it to · 

speculation or dispute • 
. ' 

' 
The ·provisi~n;: re~~ .... 6 uv am.,uumen;; or· 

' ' . . 
the.Constitution have como in for a virulent attack 

'' at . the ·hands of the c•r.ftios -of' t~e- Draft Constitut;lon. 

I'j; is s·aid that the p!'ovi::>ions contained in the 
., 

Draft l!UiltE ·.amendmomt difficult, -It _is proposed 

th~t -the Conl\titution :Jhould be <Unendablei by: a . 
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.simple maj0rity a\ lea~t far sene years. The 

argument is subtle and ingeni~us •. It is said that 

,. this C~Iistituent Assembly is. net elected t-y adult 
-~. - ' . . . . . . 
,suffr~;~ge while the future. J?arliament will bo elected 

tn. adult suffrage ·.and. yet th<~ former has been given 
\ •• " . • . I"! • . 

the.right t" pass the C!!nstitutien by· a simple . . . 

meje.ri ty while the l~;.tter has been d~nied t~e- Salt'! 
. -

, right, It is paraded as· ~n~ !f thf absurdit_its. · 

.. •f·the ~raft Constituti~n. I must re~udiat~ the. 
•• . •• • 1;. f ... 

· charge because 'it is '~itheut· f~undP.tion. Te kndw· . ' . 
htW simple are the provlziona of the Draft C~ns- . 

in respect of ame>nding the>' Constitution '· 
tituticiJLone hi=ls J'lnly_t.,_ study· the provisi~n~ for 

amendment contained i~ the American and Australian 
• • : ' ' r '• ' ' • 

•· C.onstitutiuns •. Cnmpared tl'' t!iem th.,se contained 
. ' . 

in the Dr&ft C~nstitution.will be feund t~ be the . . . . .. " . . ' 

The.D~aft Constitut~on has eliminated 
• 

·the efaber~te and· difficult, pr.oc·edure~ ·such as 

• .a ··decisi;;n bY.' a 'c.On;ventilln or a. refe.rendum, The 
. ' . . . . -~ . . ' 

·p.wers of .amendment are 'left with the Legislatures 
• ,. • •• '\ '- I • . 

Central and· Prcivinciall It .is only for amendments 

of s'pecific 'tnatterii-,. and they are oRlY twP -
' . . . 

that the rat:l..fioati~n of the State ·le~sla.turtes.' 
, ., · - • • .; 1. I : 

. i_s · re~Uf.red ~ All ~ther~'.Artrcies· of the Co~stitut:i.on· 
. . . . . . 

ar• left to be. amended by Parll!Uilont, Th" oniy 

limitatibn is· that :i.t · sh·~l;I. be d.one by a.major.ity . . . . . .. 
~f not le sz tha~ tw~.:.:thirds ;:t; the m"mbers of -''~;.1:1 
'Hous~;prese~t ~~d vot:l;_~g and-~ majoritY of th-~ ·. ·. 

t~t-al'member~htp of 'each House. 1t is di:fficu~~ 

; ~~ -conc:~~e of a· si:l:l.pi~r· ~hod._.!'f_ 'aJ!jending tho . 
' .. . ·. 

· Constitution. . . . .:: . 

. : ,am:e~d~~g-provisions is f<?~~ed. upon ,a mis,:>I~!te~ 
, .'tion of .the pos~.Uon- of W .... ~ . .A4~ . . . ... • . " , . ": . 
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. . ., I I ~ . 

and of the future Parlia)llent elected under the 
• 

Constitution, The Cpnstitu.ent· As.sel'tply i~ makin~ 

a c~~stitution has no partisan inotive. Beyond 
. ' 

securing a :good and -workable .. on; ti tv.tion .;l:t has 
. - . -I ·. • . 

no axe to grind.· In considering the Articles·' 
• 

of the Constitution it has ·no eye ·on ge.t.tip.g through· 

a partJ.culi r measur,e. The .future Parli6IIlent if 
~- . ·-

it met ps a Constit~ue.llt As~eitbly, ,its.me!llber3 will 
~ ' ~ . . 

be ac1j,ing as p:ar~isans seekin~ to carry amendments 
' > r 

to'the.Constitution to facilHate t}).e passing of 
; • ' . . . . t' -

part:~t measures w~i-cn .they have faL!.ed. to get through 
. . . . . -- -....... ___.: ·- . ~-~- . . . 

in llarliament by reason of SOlne· ;.rticle of the· . -- . (.' . ' 
. :· . ' . ' . 

·Constitution which.has _acted ·as ~nobstacle in. 
' . " 

tP,eir way •• Parl;1.6IIle?t will·have·an axe to ,grind/ 

while the Constituent_ Assembly has none.~· That i~ 
~ . . - . ' .. - . . . . ~- ~.. . . -. 

t~e d~ffer~nce between.the Constituent Asse!ll•ly. . . . 
I 

and· Parl~ent., That explains why-!' the Constituent 
'· . . . . ," 

Assembl~ thollgh e].ected on ).imited. fr-anc)1ise ca~ 

be trusted. to ;pass the Constitution by simple 
• •• 0 ' 

majority, ~d why Parliament though elected on adult 

~u!f~age ca~o~ be t~usted with ·th~.power to amend ,. 
it~ the same mearis. 

I • . 

VI. - '. 
I believe I have deanw:i:th all" the adV.erse 

criticisms that ha.ve been levelled agaill.st the .. · · . 
. ' ' ' . . . . . . 

· Draft Constitution as sett.led by the Dr~fting . . .. . . .• . . I 

Committee, I don 1 t think that l'ha~e•left out 
" · . · · the l!ast 8 months during 

toal'l¥ ·important oomm~n:t that has· .be ell; made during'i 

whie~ the Constitution h,as peen·before the public. 

It i'S: for the. Const~.tuel).t Assembly: to decide wh~ther 
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t~ey will ·accept the.Fonstitution as. settled 1:-1 
the Drafting Comn:i ttee or whether they, shall alter 

it before pass.ing. it, 
... 

)ut th~s I wou~d like to say. The Consti~ 
l . 

tution has been di~cussed in some· of the Provincial 

. Assemblies of· India. It· was in Bombay 1\ C .P, '· West 
• 

_Bengal, Bihar, ·Madras and East Punjab, It is true 
. ' 

that ~.n some Provincial Ass~mb.lies _serious objec-.' .. 
tions were· taken to the financ:t,al provisions. •f 

the .constitution and in Madras to Article 226. . . . . ·~ . -
But excepting this in no Provincial Assembly. any. . 

' I ', 

serious.obje~tion was taken to the.Articles of the 
! ..... • • 

. .. . . .. . 
Constitution. No Constitution is ~erfect and the 

• ' I • \ , ~ •, . '·. • . • . \-; ' 

. Dr-?fting Committee itself j,s suggesting certain 
• I ' . • A ' . 

amendment~ to imprOve :the Dra'ft Constitution, But 
• • 

the debates in the Provincia"-. Assem_blies give me . . . ·-~ ' . "'. .. 
. ' . ·I 

·courage,. 'flo. s,aY that t.he C.dneti tuti,.n as ~e·ttled 
' . - . .. . ~ . . 

I· ' ' 4 

\.bY. th~ Drafting Committee is go.?d e.no11gh to.make 

a start with;.fli fe~l· that it' is workable, it is 

i'iexible andlit'is strong.eriough to.hold the countrY 
,\ . . - . 

together :n·oth in peace .t.ime ~and ;i.n. war time. : · 
. ~ . , . . 

Ind~E.d, · if I may saY. ro., if j;ttings go wrong under 

the ne.w Constitut.ion, .the re~~o~ will not. be that 
' • ' • I ' 

we had ·a bad <ionsti tution. · · Wh.at we will have to. 
. ' . . 

'say is; that Man· was vile,· 


