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BOMBAY CIVIL LIBERTIES CONFERENCE 

S. G. VAZE'S 

Presidential Speech 
' 
' ( 3rd F ebt'utsr$ 1951 ) 

Brother and Sister Delegates, 

I feel greatly honoured by your generous invitation to preside 
over this third session of the Bombay Civil Liberties Conference. 
But when I look back over the two previous sessions and recall to 
my mind the names of the gentlemen of high eminence in public 
life (Mr. M. C. Setal vad, now Attorney ·General of India, and 
Professor P. A. Wadia) who presided over tl:!ese sessions, I cannot 
but suspect that you have on this occasion descended so low in the 
choice of your President because you found it none too easy in the 
altered conditions of the country to persuade persons of any great 
calibre or influence to fill this office which was till only recently look
. ed upon a5 a privilege to be deeply cherished. Many things have 
changed since the attainment of political freedom, and most of 
them have certainly changed for the better. But the cause of 
civil liberty bas, in spite of this turn in our fortunes and almost 
( it would seem) because of it, fallen on evil days. Under the 
former regime our public men vied with one another in condemn
ing the repression of popular liberties which we then thought could 
not be severer or more wide-spread than it was. Now the 
repression has become still more ruthless and still more general 
than at that timr, and yet hardly any powerful voices are heard 
being raised against it. But if those who by virtue of their 
position should in this hour of trial come forward to protect funda
mental freedom hang back for one reason or another, it is the 
duty of bumbler men to do whatever little they can at least to keep 
alive a feeling for civil liberty in the minds of the general public. 
Their attitude to civil liberty need not change because the source 
from which danger to civillibery arises has changed. 



The change th•t haa occurred in the general behaviour of men 
who till recently were often put on the rack but who have now come 
on top is· one of the saddest phenomena it has been our lot to 
witness, In all their former controversies with the British rulers 
these men adopted a holier-than-thou attitude, and this attitude 
was never more pronoi:ln~ed than on questions relating to civil 
liberty. They condemned repression all round, even if it was 
reprenion of open and direct violence. If anyone showed the 
slightest inclination to look into the conditions in which repression 
was used, so that our condemnation might not be as undiscriminat• 
ing as. the Government's repression, he was dubbed a reactionary 
feeling no concern for civil liberty. They placed a higher value 
on Fundamental Human Freedoms than even on political freedom, 
and they spoke as if repeal of all repressive laws and r~storation of 
civil liberties in their integrity would have the very highest priority 
in the programme they would-· adopt after the liberation of the 
country. But none of these things seem to be any nearer than 
when they assumed office three years ago, Even for some time 
before the independence of India was formally proclaimed they 
held the. reins of office in their' hands, hut during all these years 
civil liberty bas. stood where it did under the foreign regime. 

The Defence of India Regulations died a natural death after 
the termination of the war, but the worst of them have come to 
life again in peace time under the auspices of the Congress in the 
form of Public Safety Acts, only in a more drastic form. The Press 
Act of 1931 has dragged on its existence for two decades, without 
ainr thought being given by those in control of affairs to give up 
this engine of repression. Even the High Courts have recom• 
tnended repeal of this measure as totally iruippropriate to India's 
new political status, but the Congress leaders give no heed to the 
recommendation, Such is the . demoralization that bas come over 
us' that not even the Press now dares to make a demand for freeing 
organs of public opinion from repressive regulations as it used to 
do vociferously under British rule. Co-operation with the rulers 
has now become the formula of the Press instead of independence 
of criticism. The Criminal Law Amendment Act, which the 
British Government enacted to nip in the bud a revolutionary 
movement which had arisen in Bengal and the existence!ofwhich had 
almost been forgotten, remains on the statute book and has to-day 
been employed, after the establishment of the Republic, for out
·lawing political parties in several States. The provisions in the 
Pubic Safety Acts relating to detention without trial ,have been 



removed frolil. these.laws but only to be replaced bt a more sweep~· 
ing Preventive Detention Act passed 'by the central Parliament. 
The Rowlatt Act, which was supposed to be the acme of repression . 
and which was passed to deal with violent crime the e:ristence 
of which no one hss ever doubted, ·is almost mildness itself com
pared to the Preventive Detention Act, And so the aad.tale might 
be prolonged almost indefinitely: My friend, the editor of the 
"Indian Civil Liberties Bulletin," has very aptly said thst the Con
gress administration ;o· r,;t lias s~ri~d to illustrate the truth of the 
adage th~t the old poacher 111-•k~s a _good_ g!lme,keeper. We are 
meeting iii such. conditions. and, alti)oug)l 'we cannot ti.roduee 'any 
startling results, let us at all eVents do something to brili~ home to 
the masses the. very peri.ous coni:!'actioU:: if not utter deStruction,: of 
the fundameqtallibert,ies wJ;>iqli'we h~ve '19 go thr0ugh at presef!t. · 

_ . ,. , r _t r - -· •, , • ' 

. 'I proJ!OS~ in m~ sp.;t,cn't~is eveiling t~ confine mt attention to 
Freedom of Person, and I hope I· shall hsve your leave to do so. 
I confine' myself t6' thii subject 'for tw'tf. reasons. ··One is that the 
limits ofthe fJ~dl.menfaf' dghts··guaranteed in the constitution are 
yet in an earl:;· stage of h'~ing· defined,· The•C:onstitiltionaf!·provi
sions themselves we have already considered in the past two te$sions 
of;the Indkw ,Gi'i'il .Li_berties Coqfere)lc:.;, ,. 'l:hat ~ody_ has passed 
resqlutions -.11na~sing, these. P,rovisions ancl pointing, ~u~ defects 
t~~rei~ ,. )3ul'; t\le. practical. valqe of. t\le provisiqns will be deter
mined in ~e last resort. by th1. !nterpretatiqns of the~e Pf\\Visions 
\l:r our co~ •. ''J;'pe process .of inte~r~~tion jlas )>~ely s~ed~. 
and it will take .some time before we can evaluate the fundamental 
rights in tjle Ji~t of judicial interpretations._" The ri.~t of freedo'!l. 
of speech and pr:ess appears even npw to be firmly established, but. 
tb,e r!ght of freedom ofassociat~on is' not yet so established, 9neHigh 
Court has·cle~!ared .the 1a \J7. governing this 'right. to ,be void,, t'l19u~h 
on somewjlllt flarloW grounds, and this decision is yet_ to be confirmed 
on appeal by th~ Supreme Ci>!Jrt_.' Thus J. ~bought it might ~e a little 
prema~ure to embark on a, g~Il~ral discussion of civillibefl:i~ just 
yet, M;,: ,second .reas01;i for fimiti,ng_ mY,· remarks to Personal 'Liberty 
~ thst det<:II-tiDl'l witho11t trial is the -most urgent problem facing us 
at the moment: The Preventive Detention Act will ezpire at, the 
end of March nezt, and in its February se~sion 'Parliament will 
be c:Orisidering an- amending· bill. I -thought· it' would serve a 
useful puti>ose·if at such artime I brought to your minds some con·· 
sideratioiis bearing on this subject. -It is not as if I have an:rthin~ 
new· tO say oir detentiOn. But it might· be of some· little help if 
your memory was•refreshed with· things to which I daresay you· 



have . listened, qften enough before, I shall examin~ first.t,IJ.e,, 
co!J!tftution~l prp~!sions ,for, de,tenti,~n and ,tlien the statuto~ 
provisions. 

, ~ , I • · I ' ' 

• ; }I ' I I i o 

EMERGENCY. PROVISIONS 
'• It. . ' •· .o .fi~ft ' ( "' • - · <tJ I , . _ ~-I 
., .. Our constitution in'P~rt XVIII adopts the e.JI:Pedient of France 

and ot.her ciyillaw (as distipguisbedfFo~ common law) countri~s 
of ~!'ntinental Europe to make perm~nent statutory p~pvisiop. ,.fo~ 
e.IIIergency po,wers., France . institutionalized ~uch . powe~~ in . 
a "state of siege" law of 1849 amended in 1878, and since our 
country baa eltosen to foliow .tile example of F:rance (reje~tinil the 
example of, .commoQ. Ia w countrie, like the: United, ~lngdom);> 
we ma1 here compare the prqvisions of th~ French "•tate,p~. s.iege:• 
law with the. "Emergency Pro,visions" :of. P,art XVIII of our con~1 
stitutioq, . Such a comparison is .~ertainly not ~o ~qe advantage, 
of India. 'I r .!' -LJ -..~ _,.' •'" . : ,1:~1{~, ' I 

'l'he ci~citmstanc~ which cari'gi~e· rise to' ~ 'seat~ 'Of' si~ge 'in 
France' and justify use of the exceptional power i~ gives' are the· 
acitual presence o£"a forP.ign 'invasion pr ~n armed ins~rrection"' 
or' an iinmiaent danger thereof, These circ'uinstances ma7 'be said' 
to be' nearly tlie same as those contemplated by bur ·constitution:! 
Art. 35a (1) author~ses declaration of an eljlergency ·in' the· event 
of a. sltu~tlon "whereby 'tb~ security ofindia is tbreiit'ened, whe~ber' 
by war or external aggression 'bt': internal disturbance;" ~nd art. 
352m. IDflkes it dear tb~t il!l einerliency can b~ ~eclared no~ only' 
wheli m fact.sucb an occurrence, has taJ<en place, btit"also when· 
there is "immhient danger" of its taking !>lilee; But i£tlie'bceasions 
prescribed for. invoking emerge'ncy powers are about the s~me in tire 
French,law and the' Indian constitution, (though "\'e would have 
liked ii stronger formula than'"internat. disturbance ... in 'otir con..' 
stitution), ther.e are ,several' difFerences in other respects which 
establish the supericirlt:iiof the French law," ' · · " · · · 

.,, Ill. ' '- , '/J • ' 1. ~ 1 

" · The establishment ofa sl!ate of kie«e is always efFected, by a 
legislative enactment, and 11illy if the Chambers are . not in session1 

can the President deelare a state of siege on the'· advice of the. 
Council of Ministers, 'but in the latter case the Chambers will ha~e. 
tn meet autOmatienlly two days thereafter and co11firm the declara-



tion in order that it may have validity, In Indi~ the only authority" 
invested 'with the power of declaring an emergency is the President, 
and althougli he will normally exerCise the power on the advice of 
his' Cabinet, Parliament is rigorously kept out of this business. 
Even if it is in session, it has nothing 'to do witll the· lieclaratioli, 
and will have nothing to do with it for a minimum pe'riod of two 
months by. virtue of art. 352 (2) (c). For this period of two months 
all the extraordinary poweri which.Part XV~U of,tbe, constitution 
confers will remain in fqrce, the usual Parliamentary surveillance 
being dispensed with for the time being. Positive .refusal by 
Parliament'to ratify voids the d~clariition, but only aftet the lapse 
b£ , two months;· and .if''J'uliamen_t cakes 'no no'tie:e of "it, the 
dedaratio~ will continue to be 1n- operation with 'the tacit and 
negative Parliamentary. approval.. This has only to be compared 
with the positive approvalb:{the Chambers that the 'French law 
requires, both for initiation and continuance of the'state of siege, in 
order to realize how milch greater discretion··· is leftr to the 
executive in our constitution. ~~ r ,,:. • • ·:; ·, 

-t 
. ..~. r' ·JJr. r · 

1?:.\RI.IAMENTARY CONTROL: f,JI ' 
.0: - ,....,~.._ • ~-, l f •· • ' I; . ' 

. The constitution on!ldia dOes not require the summoning o£, 
(>a~liament, _.if i~. has been' adjol'r~.~d -~- ;_pror.~gued ,~hen an. 
emergency_ IS. declared . b;v the .l't"'!l\ient,. ~mmed1a_tely 'after the· 
dedaradon or within 'any 'spe~ifiedop[.xiod. -~h\8 emergency, how-;. 
ever grave it may be, will" iu)f" operate as an' emerg~nt situation~ 
calling for a, meeting,,_of Parliament to,,l;re held forthwith,. as it 
should; ·a-meeting may. be convened by the . Preside_11_t_ at ,his. ~wn 
discretion,, -And if the House .. of the_ Pepple happens to .hi.ve beeq, 
dissolved at the .time_of a dec_laration o~ em-.gency or during tW<t 
months after that event, then. ·tPJ:,-.,dec;laration ~jll remain in force. 
tilltbe.House is reconstitute4 and,for.thiffi' days, thereafter. This 
may· well involve a, dela:t• pf-.about a year. Now compare 
the French· law's provision in· this. respect.- It -says:. "In the· 
event--the Chamber of, Deputies.'is dissolved, and.until.elections 
shaU have been entirely completed, the state of _siege . ~t. -even. 
provisionally, be declared by .the President of the Republic." The 
Ollly exception to this is wheri the emergency is of the type -of war. 
with a.hostile power, and the exception is made in the-followiolt; 
proviso·: ... Nevertheless, in the event of a foreign war, theP.cesident,: 
on the advice llf the Council·ofi Ministers, can- declare the state of, 
siege·in the·territories meriaced by the· enemy,. on eonditio!l-that be, 
convoke< the electoral colleges and reassemble the Cham~ in the. 



shortest possible d~lay.". J'h~ it is. J)r~rided tha~ .~he ,establish. 
ment ofa state of siege will ~!ways be an, ~xpr~ssion, ~~ tP~ will of 
~he people's chosen. ,represen~tives, .and this . provision acts,, a~ a 
strong d~t~~r~nt. Jo,,a~bitrary executive action. 9~ this P!Jint; ~he 
Italian Republi,;s .~nstitution oq9~7 m11,1 be,~dverted to.,, A~.~ 
il! that constitution runs,:. ,, ,,. 

The Government may not,· .Without delegation:·of powell 
''by the Chambers, issue decrees which· bave•tbe farce of ordi· 

J• narY law. -·J: ,•t r 1:.: 

·.When, in'~traor~in~\ises ~f 'ne~essityana'llrge!lcy'~ 
~he Government on its own responsibilicy adopts provisioruit 

I. ' measur~i~a;.oing t~~ fcirce:.of .la~.,'it must QD llie'same d~~ 
present them . for conversioljl into law by ~he l::hambers, 

1 
'• which, even if dissolved, are· convoked" for ''tlie purpose and 

" 
1 assemble within five claYs.'- ·' • ,J · r : • "' ·, _' • ·• 

• , • . ·- 11 '·r•l•• J • , "LJJ.. •• r .. t ;nJ •'' 
.,, The decrees.lose.teffect; 118,· of! :the date! of .. issue.cif .nob 
converted into law within sixt7· days. of.ctbeir.,v.uhlication' 

The Chambers may nevertheless regulate by law juridical 
relationships ~ising trom decrees'liot eon~erted into law. 

H~e it .. ":'Jll .. ~e ~~~n ttl~t 1~~i81Mr,~ cti~trol' o,f'~i.~,'~~~cuti~e ~ 
maiDta!Ded IDtact all~w!Dg flO. greater mtertupti6n tban·may b;} 
absoluteb necessary,' 4nd th.~f executive' action alreaay"taken i? 
even subjectto 'retrospective atinuliiient." :a .. "' . . "" . . ' 
~ ' • • I • L i . I j '( · 

Another feature of' the 'French law merits attention.· .il.t' is 
specifically declared in ·the state of siege' law :that the·enactment 
which is' to institute a -state of siege• shall fix •a··limit on its 
duration, The • general· experience ·is "that ·w.heo'once l!merglmcyl 
powers are assumed, maybe tOr good and sufficient re&sollsf they tend: 
to outlast their real 'necessity, The< pro~tision ·1n: the French law' 
that·~· the enactment will fi:r the period oNts duration/' and that 
"at the expiration of this period, the state· ohiege ceases: automatio 
calb, unless' 8' new enactment shall prolong its .elfeafS,"", ensuus· 
that Parliamentary control• over emergency measures is continually 
maintained and that by lifting the state of. siege;they .are_ tm:minated. 
when the.need for .making .use of them has. passed.J,lt .must b~ 
borne in mind that it is far more difficult tn end an ·BJ1ler&et~Q, than · 
to declare one, The provision· in the Erencb"la* .haa.beeo. found 
to be vary efficacious in practice in .shortening the .duration o£ the<. 
state of ·siege ligime; :for "it baa ,al wQs been , the. consensus of 
l"rench juristic opinion that this duration (to' be laid do.wn· i1l the 
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declarative statute) is to be el<~ressed in terms of weeks or months 
not in a general phrase such as 'for the duration of the present 
emergency.'" If the French law contemplates a severe national 
emergency to be usually a matter of weeks or months, our consti. 
tution provides negatively that the emergency shall not be brought 
to an. end (unless the President himself wills it so) at least 
for two months after it is declared, even if Parliament would have 
it terminated sooner I 

SUSPENSION OP CIVIL RIGHTS 

The effect of the institution of a state of siege in France is, 
besides the grant of police power to the military, which is perm is
sive, a possible infringement of certain specified rights of French 
citizens: homes can be searched; arms can be taken from citizens , 
and publications and meetings can be prevented if of such a nature 
as to excite disorder. No other rights could be abridged, What 
are the corresponding provisions in the Indian constitution? By 
virtue of art, 358, the constitutional guuantees for all the rigbu 
mentioned in art. 19 lapse when an emergency' is declared, and they 
remain suspended during the continuance in force of the declara
tion. These rights are: freedom of speech and expression; freedom 
of peaceable assembly; freedom of association; freedom of move
ment, etc. Ancl it is not as if the executive is permitted by art, 
358 to disregard these fundamental rights if in the actual circum
stances prevailing it is found necessary to do so. There is nothing 
permissive about this. provision: the rights automatically cease to 
exist. A permissive provision is made in art. 359 about other 
rights. It denies to citizens the right to move any court for the 
enforcement of any of the Fundamental Rights 'enumerated in 
Part lll of the constitution if the President issues an order to this 
eff<:ctJ That is to say, the whole gamut of our Bill of Rights will 
be capable of being wiped out during the period of an emergency. 
All ci'!il rights will be in 'danger of being suspended. It is hardly 
necessary to emphasize the great contrast in respect of encroach. 
menton civil' liberty between the French Jaw of the state of siege 
and the Emergency Provisions of our constitution. . ' 

The safeguards inserted in the state of siege Ia w both in respect 
of _its initiation and administration have, in the opinion of 
competent judges, generally served to r·~trict the use of emergency 
powers to bare necessities. During Woa:Jd War I France bad to he 
placed in a state of siege, but for forty years earlier there was no 
occasion to bring it into operation. It is realised by Frenc h 

a 



statesmen that 'it is permissible to invAke a state of siege only in the 
event of an ominous crisis and that it is not to be directed to minor 
disturbances such as those that plagued Franc~ for forty y~ars 
before the outbreak of the global war. And even during the 
World War again in the opinion of· those who are competent to 
judge, the e:nergency powers to which the state of. siege gave rise 
were on the whole wisely and discriminatingly used; Is there any. 
thing in our Emergency Provisions which will suarantee Guch a 
result? 

JUDICIAL REVIEW BARRED 
' ' The great defect in the state of siege is , that . neither 

its initiation not its administration is ·passed · upon by the 
judiciary. The civil law courts provide absolutely no check 
upon the declaration of. the state of siege. or upon . the acts . 
of the authorities even after disturbances have been quelled and 
normal conditions have been restored. " The declaration is 
clearly an acta de gouv111'nmente or. acte politique and in no .way 
subject to judicial review. Even if the e,.:cutive declares the 
state of seige without any, possible reason, it is no.t up to the courts 
but to the legislature to protect its prerogative in this respect.!' 
But if this is a def~ct inherent in the French p~cedure, it is also. 
common to the Indian, the onlY. difference being that, while the , 
courts are kept at arm's length in India as in France, there is not · 
even Parliamentary supervision il). Indi'l tQ the extent that is provid
ed in the French law (for two months after tho; declaration Parlia
ment being rendered incompetent to interfere), 

THE CRISIS WEAPO-N OF ENGLAND 

The defect referred to above ·does not ~ubsist in the procedures 
·that common law countries follow in meeting an emerglncy. 
In the constitutional jurisprudence of common law countfies lik,e 
Britain there is no legally anticipated and codified state of siege; 1 

giving power to 'the authorities to take any irregular action in" 
emergencies, and that 'is the reason why in the constltutions of 
countries modelled on the British (e. g., the Australian Common
wealth) there is no· chapter corresponding to the Emergency 
Provi~ions Part in our constitution. The,. ultimate weapon which 
is employed in Britain in times of grave• national danger is the 
weapon of martial law, its employment being based, in the worda· 
of Sir James Stephen, on the common law right and duty .of the 
Crown and its subje~ts t<> "repel force by .for.ce. in:the case. of inva .• 
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slon ot insurrection and to ad against rebels as it might against 
invaders." The term· "martial Ia w" sounds terrifying ; properly 
understood, however, a declaration of martial law only means that 
"the military forces, or a part of_ them, have been called upon by 
the civil authorities to aid them in the maintenance of order and the 
enforcement of law. But no new laws have been brought into <lper
ation, no civil authorities are superseded, and no constitutional 
rights are thereby suspended or subject to suspension" (Willoughby 
and Rogers, "Problem of Government," p. 101). "Those who wield 
this extraodinary authority must stand ready to prove to the courts, 
when normal government bas· returned, that general conditions 
were likewise extraordinary·and thus justified martial rule. They 
must further be prepared to prove that ·the particular measures 
adopted were warranted by the ·exigencies of the situation, for 
these measures may be proceeded against both ·civilly and crimi
nally, This fact sets martial Ia~ off sharply from ·the state· of 
.siege, .Under the latter the• ·legislatnre .is.. the .sole limit upon 
arbitrary use of the extraordinary competence of thoi officials, and 
the regular courts offer scant refuge to' the' individual. ipjured dur
ing the condition of emergency. Under. martial law the courts 
are the chief obstruetion to wanton acts of an official nature.'' The 
introduction of martial law is usually followed by an. Indemnity. Act 
to condone irregular action. taken in good faith,, but the passage of 
such an Act by Parliament is not an automatic affair and the'possi
bility that officials wielding exceptional power will have to stand 
trial for its misuse exercises a salutary check on the officials. 
Further, the English system,. under which. the civil courts are;invest. 
ed by the common law rules, with' the power to decide as to "the 
existence of an alleged state of war or internal disturbance also 
provides an initial check to the natural tendency of the executive 
bodies in times of difficulty to assume whatever powers may be at 
their disposal. In addition to judicial review which this system 
provides ( but the continental sys_tem does not), there is a further 
advantage in it. ·~The permanent existence in Continental States 
of a comprehensive code of regulations designed to govern a state 
of emergency may act as a ready temptation to an executive to 
bring it into operation even though the actual situation· may not 
yet justify it." Thus, . all in all, we have no cause for gratifica. 
tion that our constitution-makers have chosen the Continental, in 
preference to the English and American, •method of dealing with 
emergency situations and much less that,. having adopted the Con
tinental method, they have made our state of siege law very much 
looser than the F rencb Ia w, approximating it very nearly to art. 
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48 in the Weimar constitution which contributed so much to the 
eventual break.up of the German Republic by the forces of 
Fascism. 

ENGLAND'S EMERGENCY POWERS ACT 

The English people have always shown a marked distaste for 
a set of regulations worked out in advance to be brought into effect 
in sudden emergencies. They prefer to rely in the last resort on 
a declaration of martial law, which, however, they have not found 
it necessary to invoke for 150 years. Anything like a state of 
siege, they think, is contrary to the Rule of Law: but in 1920, faced 
with direct action by labour, they adopted the Emergency Powers 
Act which gave a death-blow to that principle. The Act is called 
by Professors Willoughby and Rogers "the first Coercion Law 
since the days of Castlereagh," It is a permanent law to be set in 
motion by a proclamation in the event of a crisis of a particular 
type. .When the proclamation is made, regulations may be issued 
for "securing the essentials of life to the community." These are 
designed to give to the officials all anti-sabotage powers necessary for 
achieving the purpose of the Ia w. This is the English version of a 
minor state of siege Ia w based on the Continental pattern, and as such 
it makes all the provisions that a law of this kind ought to make. 
First, it limits the duration of the proclamation to one month; 
second, it requires Parliament, . .if not in session, to be summoned 
within five days after the proclamation: and, third, it provides for 
the necessity for positive Parliamentary approval within seven 
days for the continued validity of the regulations. This shows us 
what principles we should incorporate in 2_ur state of siege Ia w if 
we choose to follow that method. . 

2 

DETENTION WITHOUT TRIAL 

The !question to which this discussion leads is: When the 
Emergency Provisions Part of our constitution confers ample 
powers, indeed ampler powers than any corresponding state of 
siege law gives, to take ezceptional action made unavoidable by the 
sudden precipitation of a national danger, to the point of suspend
ing all civil rights, is it necessary to have in the constitution 
another article (art, 22) which permits of detention without trial? 
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I wish to ask this question in all seri<?usness. We all recognise 
(and the civil liberty movement recognises it to the full) that the 
law of national self-preservation which must override every other 
law may occasionally require suspension of the most fundamental 
of all human rights, viz., the right to Freedom of Person. But such 
suspension can be allowed only . in the gravest of circumstances, 
The classical example of the permissible limits of such action is 
provided liy the United States' constitution, which says: "The 
privilege of the writ of habeas corpus shall not be suspended unless, 
when in cases of rebellion or invasion, the public safety may require 
it." Whether in fact there is the state of rebellion or invasion, 
and whether, supposing there is one, the public safety requires 
suspension, are matters which in that country are determined in the 
last resort by the judiciary. To meet the requirement of this 
provision, "actual and not, simply constructive necessity by a
declaration of the legislature (in the United States the Congress 
alone is supposed to have authority to suspend habeas corpUs) is 
necessary, and the courts will be the judge" (Wilioughby and 
Rogers, "Problem of Government," p, 104). And it is not to be
supposed that, if the constitution expressly provides for suspension 
.of habeas corpus, it also impliedly provides for suspension of other 
rights in times of difficulty. It is not so. In the United States no 
civil rights are capable of being suspended if the courts are not, 
on account of disturbances, rendered incapable of exercising their · 
jurisdiction. In the famous ex parte Milligan case of the time of 
the Civil War, the Supreme Court through Justice Davis said: 

' . ' 

The Constitution of the United States is a Ia w· for rulers 
and people, equally in war and in peace, and covers with the 
shield of its protection all classes of men, at all times and 
under all circumstances. No· doctrine involving more 
pernicious consequences was ever ii.vented by the wit of 
man than that any of its provisions can be suspended during 
any of the great emergencies of government. 

· Our fathers knew that .•• unlimited power, wherever 
lodged at such a time ( i. e. time of war), was especially 
hazardous to free men.· For 'this and other equally weighty 
reasons, they secured the inheritance they had fought to 
maintain by incorporating in a written Constitution the 
safeguards which time had proved were essential ~o its 
preservation. Not one of these safeguards can the Pres1dent 
or Congress or tlie Judiciary disturb, except the one con-
cerning habeas corpus. · 
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The illustrious men who framed that instrument (the Con· 
stitution) were guarding the foundations of civil liberty 
1J$ainst the abuses of unlimited power. Knowing this, they· 
limited the suspension to one great right and left the rest 
to remain forever inviolable. 

This judicial pronouncement may appear to be ·extreme, but it 
represents the fundamental law of the United States. For ultimate· 
ly the constitution is what the JUdicial authorities interpret it to 
mean. And this is not an outdated interpretation oither, As late 
as 1946 Justice Murphy, in his concurring judgment in the 
Hawaiian martial law case of Duncan v. Kahanamoku, referred to 
the Milligan opinion and reaffirmed it. Justice Jackson, in 1948 
( 1 hough at an informal journalists' function), said the same thing: 
contrasting the Bill of Rights in the United States constitution· 
with that in the Weimar constitution, he said: "Our constitution 
makes no such provision for crisis suspensions of freedoms of speech 
or the press." There can be no dispute about the truth of the 
statement that the U, S. Bill of Rights " presents an unconditional 
ll•Klrantee agninst legislative encroachment on the freedoms therein 
asserted.'' . 

I revert to my question: When the Emergency Provisions of 
our constitution provide· for suspension of all civil rights, is it at all 
necessary in reason to provide separately for suspension of the, 
right to Personal Freedom which is contemplated in .art. 22? The 
insertion of this article in the constitution, when the Government 
bas the whole apparatus of a state of siege at hand, can only mean 
that the constitution-makers deliberately intended to empower the 
authorities to deprive individuals of their personal liberty without 
a proper judicial trial even when there is no emergency ·of war or 
rebellion which offers a t.hreat to the security of the country. It is 
in these circumstances alone that the constitution authorises the 
President to declare an emergency, but if, in conditions which do 
not amount to an emergency within the terms of the constitution, 
the Cabinet from a feeling of pan~c advises ~he Presid~nt to take 
this eztreme step, in which event the President must declare an 
emergency and place the country in a state of siege, then the people 
have no remedy: there will be neither a judiCial finding of facts, 
nor will it be competent to Parliament to revise the decision for 
two months at the least. The President or the Government bas 
absohtte discretion in the matter. Bu~ even· if the President 
or the Government does not think ~hat any ,disorders or disturbed 
conditions that may have arisen in the country or any part thereof 
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are not of -the gravity deserving of being called an emergency and 
therefore does not bring emergency powers into, use is the execu
tive still to be alfowed to apprehend and detain persons without 
sufficient cause being shown? Must we not expect the Govern
ment to desist .from such a serious measure as suspension of habeas 
corpus except in a most exacting crisis involving grave danger to. 
the life of the community? In all democratic countries it is found 
that, in times of lesser danger than invasion by a foreign power 
or an organized revolt on the pirt of the citizenry, ordinary 
methods of government are sufficient to put down disturbances and 
re-establish order. Why should India alone, which at any rate 
aspires to be a democracy, allow the most fundamental of all human 
rights to be crushed by the executive even when conditions become 
mildly abnormal? Freedom of Person is ·manifestly the most 
fundamental right. All other rights like the right to free speech · 
and free assembly are rights to be enjoyed by individuals who are· 
personally free. If Freedom of Person dissappears, all other rights 
disappear with it, for they are but subsidiary to that basic right. 
Our .constitution however places this most important of all rights 
at the. mercy of the executive even in conditions which on its own 
showing are not of such a magnitude of seriousness as to cali for 
tbe exercise of emergency powers. This attack which the constitu
tion itself makes on Personal Liberty must be resisted. 

ARTICLE 22 

It is said in defence of art. 22 that this article imposes some 
checks on the pdwer to detain without trial and that for this reason 
it is marginally call~d in the text of the constitution an article for 
"Protection against Arrest and Detention in certain cases"! This 
claim that but for this article the power to invade Freedom of 
Person would have lleen wholly uncontrolled may be conceded. 
But what are the checks that the article applies to this power.? 
They are: that the detained person should be informed of the 
grounds of his detention and should have an opportunity of making 
a representation against the detention order. These are at best very 
slight palliatives, but look at the way in which the constitution 
reduces their ·possible effectiveness. Clause (6) of the article says 
that the detaining authority shall not be required to disclo•e facts 
which in its opinion it may be against the public interest to disclose. 
If·the representation is for the purpose of enabling a detenu to 
dispel if possible the suspicions entertained against him, it is obvi
ous that the most serious of these suspicions must not be kept by 
the Government to itseU. Even if the Government refers deten-
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tion cases to an independent body for a quasi-judicial inquiry, that 
body cannot arrive at any considered opinion unless it is in posses
sion of all that could be said. against the detained person. And if 
the detaining authority itself is to decide which of the information 
against the detenu should be withheld, the investi~ating body will 
naturally be led to make large allowances in favour of the Govern
ment, presumed to have much in its possession which in its 
judgment is too dangerous to be placed either before the detenu 
or the investigating body. The investigating body's opinion, if it 
at all deems fit to offer any, will necessarily incline to the support 
of the action taken by the Government. 

I shall refer to another restriction which militates against a 
proper consideration of the representation: it forbids a detenu 
from appearing in person or by a legal representative before the 
investigating body. This restriction finds place in sec.lO (3)"oftbe 
Preventive Detention Act, and not in art, 22, it is true, but it finds 
place there because it is not 'contrary to the constitution. It can 
easily be imagined what a great handicap it will put upon the ability 
of the detenu to answer charges made against him, No searching 
investigation will be possible unless (i) full information is made 
available; (ii) the person concerned bas the right to appear in 
person or by a legal representative: and (iii) he is enabled to call 
evidence and cross-examine witnesses. None-of these essentlala of 
a full inquiry is provided for either in the constitution or the 
statute: if anything, they are prohibited by law and practice. And 
in the absence of them the inquiry can be purely nominal. It 
should be remembered that the procedure followed in England 
under Defence Regulation 18B which was-in force in that country 
during tbe last war provided for all these essentials. • · 

• Govornmont pronouaccmonta on tbla subject in tho House of Commons 
bear out this statomont. 

(I) "I would givo (the Ad~lsory Committee) all tho lnformation that we 
have at tho Homo Office or tho poHca might have about these cases," 
-Homo Secretary (July 26, 1939), "Tho Advisory Committee have 
before tlaom till tho ovidonco which Is in the possession of the Secretary 
of State, "-Home Secretary (October 31, 1939 ), '"It Is the tnvarl&bJe 
practice of tho Advisory Commltteo to put before these persons, as 
eapllclt1y as tboy cao., all tho facts which ara kaowa against them ... 
"Detailed evldanco upoa which he is belni detained Ia pat to him 
at the actual boario.g of the Committee. "-Under Secretary (July 
23," 1941 ). • 

I ConltnNM on llfJCI jlago) 



·,!here is one provision in art., 2a which,,granting that detention 
without trial is to be permitted, is of a prog~sive na~ure.. "Fhat 
provision js to the effect .. that if, in cases referred to.it; the 
Adv~ory, Board appoint~d for .considering ·:detention cases 
comes to the conclusion that there is no sufficient cause for 
detention, the detention order shall be ~ncelled:. It . should 
be premised that the wholesome effect of this ptolr'ision' is 
almost entirely nullified by the restrictions imposed on tile' procedure 
for the conduct of the inquiry to which I have referred just now. 
These restrictions cannot 'but reduce ·any ·inquiry to a futility. 
But even a more serious defect in the, provision is that all cases are 
riot referable tci'ltn Advisory Bo.;,d.' ''In i:he first 'plac~''no orders 
for detention for less than three months will "be :placed 'before it. 
Theis~ persilifs 'who are detained for thre•;" nionths will ha:Ve 'no 
rem:~dy ·whatsciver; for thfi period the executive will hav~ ari r , - r · · - ,. 
e:rclusiv~ ~iscretfun to shut up any ye;sori in · gaol. . Iii t~e se~ruJ · 
place; not even ~II per~n~ ,who have the good fortune o(pemg 
detained for a longer period' will ha.ve ~~heir cas~· pas~cupon by 
an Advisory Board. ·'Fadiament has been giv•il pi)wer to determine 
wliich class of cases of deten6.;n, though longer in. duration than 
three 'moriths, need riot be referred Jto such a body. How 'this· 
pow~t of exclusion Parliament has in fact employed so as to make' 

-. i (' • J i ) 1 ' - ·) • ' · r • - :., • · • 

- .. ,. .1 

, ( COII#nu14/""" !ffst Pt~t• 1. 
(II) "U the Advloory Committee oame to· the CGI!Ciaslon that·• in tb&. 

clrcumatancea of IUlJ' aaae there would ~ advantage to the, proceodlags 
by, tho brlnsms ou.t o£ lac~ and that thla would l'CIIIIt from legal· 
assistance beiDe available. that trlbuoal or Committee has the right to 

'say that such Jegal aaslstaoce could' be provided. :-"I:. It is not the 
Houi-0 Secretary· Who· settles whethei legal .. assi8tan~- shall be 
availableoraot.-but the•cOm-mtttea outside,•• The Advisory Com· 
mittee ukil 8 legal repreaeataUve, ... if thri detalaee:iw giYeir him IDatrae· 
tfon&, ''to appearbelore them·to.give evidence oD bebalf·of the appel· 
Jaotor toaasist(the Committee:_ oa:Jthe appellant'• behalf1fa the 
taveatigaUoo. of the facts of the caae.''-Home ~rotary (December 
10, 1940). ·. ' 

(iii) The Advisory Committee can "call Ia &aJ penon who, Ia theft 
oploloo, may be able to auiet ia elucidating the matter witb ·which the 
Committee have to deaL "-Homo Secretazy (October 31, 1939), "ID 
some cases witaesaea may be available, ill others not; and where 
witaeases are aVailable, it ts for.the Committee to decide whether the 
·attendance of witnesses is necessary. ,.-Under Secretary (Febtnary 13, 
1941). "Willi_. CUI be called, 1111d ant called. In IDBDJ o£ thOle 
cuu."-Homo Secrotary (July ~fl!H1),. . - . 



exclusions all:pervaaive and in effecno knl the Advisory Board 1 
shall explain presently. But, 'c:Onfining our attentlbn to the' 
constitution for' the' moment,"we have to note that the framers ,of 
the constitution have not only excepted all cases of detention 
foi:' th~ee months from the Advisory Board's jurisdiction, but have 
also !bade provision for extending the scope of these exceptions at. 

' ' ' ' ' j .j.. • I ,• ' r., 

the discretion of Parliament. . , 1 •• . • 

'' 
,- •I , ' , ', 

, THE ADVISORY BOARD 
, I ' ' ... , . 

The method here followed, of iitving ~he right of ~~cess to an 
appeal tribunal to some ,Persons and 'withholding it. frol!l. others, 
is a novel one which is not followed anywhere. In Engli10d evellj' 
detainee could approach the Advisory Committee; none '!'I'~~ . shut 
qut, .It 'is true that the Advisory Committee under Regulation18B' 
was' riot endowed. with· what our· Supreme . Courl: has' 'called 
"c:On:ipulsor!; jurisdiction" in speaking o£ our Advisocy Board. :Bu~ 
that waa'more or less a mere ·matter of form: The HOme Secretary 
considered himself morally bound to respect the Advisory Com
mittee's opinion wherever he could do so, though in law he .'l"as 
free to depart from that opinion. 'But' the important poirit 'is :that 
every· detainee could appear bdore the COmmittee; and 'this 
machinery of detention without trial was. set up, it should be 
remembered, when Britain was engaged'hi fighting for survival as 
a nation, and the power. of detention was assumed for use against 
suspected traitors, · Even so, no suspected •person was debarred 

, from going to the Advisory Committee to have his case investigated, 
Eire took some extraordiner,Y, powers in order to meet the threat of 
the Irish Republican Army when it, ·adopted the Offences against 
'the Sta~~ Act in ~939, one <lf. these,powers being that of what our 
Government, calls."preventive detention." Under the Act a body 
was set up to investigate into cases of perrons detained, and this 
body,· .was also· given . power to take final decisions on· •the cases 
referred to it like <oui"' Advi110ry Board. And· yet no ease was 
ercepted from its purview, Sec. 59 (3) of the Act says: 

. : .Any person,~ h~ 'is d~tained ~nd;,. this Part of this Act 
may apply in writing to the Government to have his· said 
detention considered by the Commission (set up under clause 
(1) of the sectlo~ for'inquiring into detentio11s ), · and upon 
iuch applicati~]l being so made the .followillS provia.ions shall 
haveeffect,thatia.to·say:, 1. ,.····""'"'' -· .• , 
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(a) the Government shall forthwith refer the matter oF 
such person's detention to the Commission; 

(b) the Commission shall inquire~ into: the grounds of 
such person's detention and shall, with all convenient speed, 

rreport:tliereon to the GOvernment; ·· . I, •: 

(c)' the Mini~ter for· Jii~ice shall furili~h· to ·~it~·· t~ht. 
, ' • Diissio;,. such information'and documents (rele~ant tel the 

·, ,~u~ject-ma~ter pf s~c,h P~!luiry) in tqe P()~SeS~ion o~,proc~re
. .,~, ~ m~nt, of the Govemme~~ or,()f,~ny; Minister of State. as shall 

be called ~or by t~e Col"mission ; , 1 • , 1 ; • • , • 

. '·· ( d )'• 'If 'the Commission • reports · tbat no'' reason"able 
~gbu'nds exist for the detention of such person;··such' persOn 

' .sllail'~ithi~ one;~e~k 'either b~ released or be 'cha~~~d 
. · accordmg to law w1th ali offence. . . . 

; ..,! ' • '- • , , . c · I . ' rJ 1 •, rl : _ • 

It is thus not mcclmistent with the principle ot allowin'g investi~· 
gating bodies to deliver opinions ·of a binding character to adinl'i: 
all cases of detention to 1 'them without acluding any· case from 
theiiisb)pe, i~espeetive 'of the duration' of detention or the nat~~· 
oftbe suspiCions wbicbhave'causeddetention.'lt may 'be added t'bat. 
under the laws adopted this year in Australia and South' Africa for 
outlaw'ing the Communist party, screenh>g' committees liave been 
appointed; and these 'committees are also accessible to every i>erson 
against wbooi 'acti()n is taken b;v the' Government: The idea ·to 
pick and choose which· our 'constitution bas adopted is indeed 
wholly~unprebeaented and de'void of justification, . · · . · · ·.' .. : ... ' . 

Another restraint which art. 22 in our constitution s~eks to 
imP,~se. upon .the power of the .executi.ve to detain persons in 
custody is that Parliament bas been given' authority to prescribe 
the maximum perio<l of detention. Parliament bas ;110t ~used this 

" - c" ' • ' ' • ' • • 1 ~ • . . 

power in its .freventive, Detention Act, but apart from t~ 
any limit tliat it "may hereafter fix on the duration of detention 
can hardlY be~satisfactory in vl~w of the fact to the framers q{ the 
constitution themselves .thru months' detention. appws to be 
quite negligible fuasmucb as they~ have left such ·detenus without 
any redresS wbateyer. the ·imperfection! of art,.~ 22 ~hat I have 
endl'!'voured to ·point out here ·are grave· eiijlugb, but ,.even if it 
were.free fro)]l them, 1, would · still urge its , ~peal, bequse the 
o:xecutive'eannot be ailowed tQ 1wie\d the weapon of babeas.corpus 
suspension fu any ~onditions bui: those of an ~cute crisis,<' 

. , •• ~ ...... ·.·~-- . • . ! . . ·'"· 
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3 

PREVENTIVE DETENTION ACT 

I need not spend much time on the Preventive Detention Act. 
All I will say is that Parliament by enacting it worked a miracle in 
entirely evacuating the statute of the only gooi feature of art. 22, 
A hope had been raised in the minds of some people (and I must 
count myself amongst these gullibles) that though art. 23 allows 
ezceptions to be made to the scope of the Advisory Board's com
pulsory jurisdiction, Parliament would make very few such excep
tions and that in actual practice most of those who had been 
detained for more than three months (the cases of persons detained 
for a shorter time having already been removed from the control 
of Parliament by the constitution) would have their cases inquired 
into and decided by the Advisory Board. If not a regular judicial 
trial, a·t least a verdict by a quasi-judicial tribunal (a verdict that 
would be as binding on the executive as a court's finding) would 
be available to them. If access to the. courts is to be cut off, this 
is the best safeguard that can be devised to protect Personal Free· 
dom from undue. encroachments on the part· of the executive, 
provided, however, that the tribunal is provided all the facilities, 
or is given power (as was done in England) to provide itself with 
all the facilities, that are necessary to probe every case to the 
bottom, The procedure prescribed for our tribunal makes this 
Impossible, it is true: but putting that on one side for the moment, 
the Advisory Board might have been a real safeguard if all cases 
of detention of at least more than three months' duration were 
referred to it. 

But ezceptions made in the statute to the Advisory Board's 
scope of jurisdiction are so wide as to leave in nothing but excep
tions. There is not a jot or tittle of exaggeration in this. All cases 
of detention ordered for reasons connected with the public security 
or public order have by a stroke been put out of the cognisance of 
the Advisory Board by sec, 9, which defines the competence of that 
body. Detention might become necessary only for the mainten
ance of the State's existence or for the maintenance of public order 
in the State. But our law says that if detention is for either of 
these purposes, the Advisory Board will have nothing to do with 
it. Such cases will be relegated, by sec. 13, to an inquiry by the 
Government, that is to say, by the detaining authority itself. The 
Advisory Board has been given, with a show of deep concern for 
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Personal Liberty, the power not only to advise but to decide, Ilut 
virtually all cases of detention are taken away from the ambit of 
its authority, so that in the result it can neither advise nor decide, 
Is the Advisory Board then left without a job altogether? No, our 
Parliament is too considerate to leave anyone out of work. It has 
provided some work for tlie Advisory Board also. This body can 
look into cases of those persons who have been detained for reasons 
in connection with the maintenance of essential supplies and 
services. Under the old Public Safety Acts, which now have been 
superseded by this blessed Preventive Detention' Act in so far as 
detention provisions g~, no one suffered loss of personal liberty on 
account of any acts prejudicial to the achievement of this purpose. 
The State Governments used to put offenders of this category before 
the .courts and, if convicted after a regular trial, to inflict punish
ment on them. No State authorities ever 'complained that this 
ordinary method .of governm<nt was insufficient to deal, and deal 
drastically, with those who would interfere with essential supplies 
and services. But the Government of India, as it were with rhe 
object of giving some work to the Advisory Board which otherwise 
would have been left jobless, created. this new ground for detention 
and put the Advisory Board in sole charge of such cases, It almost 
l•Joks a8 if Parliament wreaked its vengeance on the framers of 
the constitution. It seemed to say to itself: "These worthy people 
ask us to do the impossible, They recognise the need for preven
tive detention, Preventive detention becomes necessary because 
cases cannot be taken to the courts, .Those who shoulder the 
responsibility for peace and order must themselves determine who 
should suffer confinement, If it were not so, preventive detention 
wduld be entirely. unnecessary. And yet the constitution calls 
upon- the executive to refer such cases to others, not for an opinion, 
but for a final decision. Very well, we know bow to get round the 
constitution. · All detentions that · could be ordered under the 
Public Safety Acts we shall keep out of reach of the.profane bands 
of·tbe Advisory Board. We shall create for its special benefit a new 
type of detention cases which are now decided in the re.!lular law 
courts. The Board cannot do much harm if it deals with cases 
which are dealt with at present by judicial authorities ill the 
ordinary way. If the body must be doing something, let it do this, 
No doubt this will have'tbe effect of extending the field of deten. 
tion, but the constitution.makers have furced such an e:<tensinn 
on us. We know bow to comply with such a constitution-and yet 
i,ndirectly to subvert it," 
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•FRAUD AND DECEPTION 

To remove all genuine cases of detention from the Advisory 
Doard's purview and to confine its activities, as sec. 9 does, to 
cases of persons who should not be subject to detention at all but who 
have been newly made subject to it, is at best nominal compliance 
with the mandate of the constitution about the Advisory Board, 

. which is the sole useful provision in art. 22. Supreme Court Judge 
Mabajan said as much in the A. K. Gopalan case. To bold ~bat such a 
limited function alone could be atlotted to the Advisory Board by 
statute is, he states, to make the provision about the Advisory Board 
"to all intents and purposes nugatory." He adds: "Such a construc
tion of the clause tviz,, cl, 4 of art. 22) would amount to the 
constitution saying in one breath that a law of preventive deten
tion cannot provide for detention for a longer period than three 
months without reference to an Advisory Board and at the same 
breath and moment saying that Parliament, if it so chooses, can do 
so in respect of all or any of the subjects mentioned in the legisla
tive field," He obviously meant that it was little short of trick. 
ery on the part of Parliament to have produced such a statute 
nullifying the whole purpose of· the provision in the constitution 
relating to the Advisory Board. And when I think of the Preven
tive Detention Act, I think not so much of the utter indifference 
and callousness of our Parliament to civil liberty as of the fraud 
and deception which have given birth to this enactment. 

Need I go any further with an analysis of the provisions of 
this atrocious law? Must I point out that power to detain without 
trial is enjoyed thereunder not only by the Home Minister, but by 
subordinate officials like a district magistrate, whose subjective 
satisfaction as to the necessity of detention must pass muster 
equally with that of the Home Minister, thus removing a check to 
which great value was attached in England, viz., that each case 
was considered by the Home Secretary personally before making an 
order for detention? Need I say that none of the safeguards care
fullY inserted in Regulation 18B of England ( e, g .. the limitation of 
detention to persons of defined categories like persons of "hostile 
origin or associations," the virtually final disposal of detention 
cases by the Advisory Committee which possessed full power to 
regulate its own procedure, maintenance of Parliamantary control 
through the medium of monthly reports by the Home Secr.;tary) is 
provided in the Indian law to prevent ezcesses of executive action? 
And what about the extent of application of the measure? You 
know how widely and recklessly our Act is being enforced. Of 
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the English Regulation it has been said by an American writer that 
"the greatest number of persons detained at any one time under 18B 
was 1,428 (in August 1940); surely a trifling number considering 
the state of England's defences at that· time. By mid-1944 this 
number had been reduced to about 200." In comparing numbers 
we must never let it be forgotten that· England was at' the time 
up to her neck in the biggest war known to humanity. Ours is a 
peace reco~d! I shaH stop here; I don't thirik it worth while to 
discuss the Preventive Detention Act any more. 

THE SHIELD OF THE JUDICIARY 

Amid the most distressing conditions in which we are living 
. in so far as civil liberties are concerned the one source of good cheer 
is the. manner in which the judicial authorities are standing up to 
their rights and duties everywhere. It reflects very great credit on 
them. We must ever remember their services to the nation in 
profound gratitude. We can easily detect a tendency amongst the 
holders of the highest executive positions to cavil at the judiciary 
and resent what is looked upop. as intrusion on their part into a sphere 

. which properly belongs to the executive. A Minister of the Govern
ment of India is reported to have complained recently in public that 
"our courts do not show enough detachment in their ardent 
championship of civil rights... what he evidently meant was that 
they maintain too great a detachment from the executive and 
make themselves too much of champions of civil liberty to be 
anything but a cause of serious embarrassment to the Government. 
I have no doubt that our judges will look upon murmurings of this 
kind with the scorn which they deserve and will go on performing 
their duties without fear or favour. While we are grateful to the 
judiciary for·what they have been able to do to safeguard our 
liberties, we bad better listen attentively to the wail set up by 
almost every judge who has to handle detention cases, that the 
Court is powerless to go into the truth or the sufficiency of the 
grounds of detention a11eged by the Government, in regard to which 
the ex~cutive is the sole judge. The facr that many detenus have 
been released on habeas corpus applications should not delude us 
into thinking that on the main question of detention a habeas 
corpu~ petition can be made. The essence of preventive detention 
is abolition of habeas cbrpus. The relief that has so far been 
obtained is on very minor points connected with the administration 
of the Act, which only sho.ws utter ineptitude and lack of a sen•e 
of responsibility on the part of the executive. That the judges in 

· a11 States sorrowfu1ly proclaim· their helplessness in considering 
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the causes of detention is not tbeit fault: it is out misfortune. 
They are reduced to that unenviable position by the constitution 
and the statute, It is up to the people to broaden and liberalise these 
instruments ao that our judiciary. ,;,ill be able to render full justice. 
We know we are too weak to bring about this result. But let us 
at least pledge ourselves to do what little we can to educate public 
opinion so that civil'liberty will be freed one day' from its tram
mels and real natiodal security re~tored-•nd what is of infinitely 
greoter vahie-NAT!ONAL HONOUR. ' 

----. 

Mr. John Pearmain, Executive Secretary, 

International League for the Rights of Man, 
write• to tba Editor of the lad.iao Civil Lib.rtlea 

• 
Bulletin at folloWt: 

. The undersigned has .. read with the 
{)1'eatest of i·nterest your first anniversa1·y 

, number, as .also other earlier issues of 
your admirable Bulletin, a·ncl wishes to {) 
compliment you on the quality and 1·ange of 0 
your editorial and other matm·ial. We 0 
pas.~ it along to others to ?'ead mu~:h of.~ 
!/OUT material. . 

o· . o 
I ~:~7~:~'"~~;::"· ~ ... :,,,. '"U.I 
~ . Get your Friends to. Subseribe 8 
r) Annual Subscription : Rs. 3 8 
0 Write to the Editor, Servants of India Society, Poona 4· 0 
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