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TERMS OF REFERENCE

“ (1) To enquire into the present practice and procedure of the Supreme
Court {excluding the practice and procedure in actions for the infringement
of patents and under the Patents and Designs Acts, 1907 to 1946, and in matri-
monial proceedings in the Probate, Divorce and Admiralty Division of the
High Court, but including the practice and procedure on appeals from that
Division), and to consider what reforms of such practice and procedure
should now be introduced, whether by legislation or otherwise, for the purpose
of reducing the cost of litigation and securing greater efficiency and expedition
in the despatch of business,

(2) To consider the Reports made by the Hanworth Committee on the
Business of the Courts* and the Report of the Royal Commission on the
Despatch of Business at Common Law, 1934-6,f and, for the purposes set
out in the foregeing paragraph, to make recommendations generally on the
proposals contained in those Reports,

(3) To consider, for the purposes aforesaid, whether any, and if so what,
modifications should now be made in the present rights of appeal to, from or
within the Supreme Court, other than appeals in matrimonial \proceedmgs
from courts of summary jurisdiction. : L

(4) To consider what appropriate machinery might be evolved to e@ble
cases involving points of law of exceptional public interest (arising in any

Division of the High Court or in the Court of Appeal) to be determined -

wholly or partly at the public expense, whether by making the Attorney-General
or the King's Proctor a party to litigation or otherwise.

(5) To make interim reports on any matter or matters arising out of their
terms of reference as may from time to time appear to the Committee to merit
immediate attention or to warrant separate treatment.”

22nd April, 1947.

* Cmds, 4265, 4471 and 5066. (H.M.S$.0., Price 4d., 1s. 0d. ively,
fCmd. 5065. (H.M.S.0., Price 2s, 6d 6d.) " o 0d. and 44, respectively.)
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SECOND INTERIM REPORT

To THe RIGHT HONOURABLE THE VISCOUNT JOWITT,
Lord High Chancellor of Great Britain.

PART I

INTRODUCTION

1. In the introduction to our first Interim Report* we said * . . . we have
felt and feel strongly that if the very difficult question of the cost of litigation
is to be successfully tackled, it must be approached and judged as a whole rather
than piecemeal and decisions—possibly far-reaching in effect—reached upon
matters of general principle.”” Nothing that has occurred since the date of
our first Report has in any way qualified this view ; it hasrather been emphasised.
At the date of our first Interim Report we had hoped that we might, by now,
be in sight of the end of our labours, For various reasons (but not for lack of
application on the part of the Committee) these hopes have been disappointed ;
and though we have (in the classic phrase) reached the end of the beginning
and perhaps the beginning of the end, we feel no doubt that some time must
elapse before our Final Report can be presented.

2. In these circumstances we have thought it right to consider whether there
are any matters which could properly and conveniently form the subject of a
Secoptl Interim Report, on'the ground that having regard to their character—in
most cases highly technical—they are not dependent upon conclusions having

_first been reached on the matters of general principle mentioned above and
that our recommendations in respect of them (if accepted) can usefully be
Jimplemented without awaiting our Final Report. We have in mind also that
it may be a convenience to those responsible for considering our various recom-
mendations not to have to deal with them all at the same time, and that effect
can be given (if thought fit) to most of the matters covered by this Report by
Rules of Court, without legislation.

3. The present Report is accordingly confined to four matters, viz.—

{a) Procedure in Admiralty cases.

(6) Miscellaneous matters of procedure in the Chancery Division and the
Court of Protection ; Procedure before Official Referees,

{c) The Annual Practice.

(d) Court Fees.

Each of the subjects was remitied, in the first place, to one or more Working
Parties, which included those of our members who had special knowledge or
experience of them. The Working Parties held many meetings to hear evidence
and to consider their recommendations, and it is only right to place on record
that the main burden of work involved in preparing this Report fell on their
shoulders. Their recommendations were, of course, in every case, reviewed
and, where approved, adopted by the full Committee.

* Cmd. 7764 (H.M.S.0., Price 15. 04.)
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4. Of the matters mentioned in the preceding paragraph we do not desire to
say anything here by way of introduction upon (g) and (b) save that, as will
appear, the various questions discussed were all of a highly technical nature.
We believe that, by the means we suggest, appreciable improvements in
machinery and appreciable savings in costs may be achieved and achieved,
moreover, without legislation.

5. By the “ Annual Practice ” referred to in paragraph 3 (c) is meant the
volume or volumes (for the 1949 Edition consists of three) popularly known as
the * White Book ”. For many years this publication has been a standard
text-book on the practice of the Supreme Court. There exists no separate
up-to-date publication of the Rules of Court themselves. The Annual Practice
contains all these Rules together with very elaborate notes in which are included
references to the reported judicial decisions upen the Rules and generally upon
matters of practice.

6. The enormous bulk of the Annual Practice has been the subject of sharp
criticisms. As will appear from our Report we do not think that all these
criticisms are, upon cxamination, justified. Nevertheless we have come to the
clear conclusion firss that the time is over-ripe for a complete revision of a set
of Rules which, originally drafted 65 years ago, has suffered from obsolescence
and from all kinds of amendments and additions not always related together or
to the framework of the Rules as a whole; and second that, aithough a text-
book on the practice of the Court is of the greatest value to practitioners, there
ought to be available both to practitioners and the general public a separate
publication, kept up to date by modern * loose-leaf” methods, of the Rules
glelmse!ves and of effective Practice Directions which are supplemental to the

ules, :

: A

7. As regards this matter, we are well aware that the new body of Rules
cannot be properly drawn up until the whole of our recommendations have been
finally considered. But we think it also obvious that the task of preparing a -
new body of Rules is an extremely heavy one calling for a high degree of d?afting
experience and skill and a long period of preparation in the study of the existing
Rules and practice. We are of the opinion that, having regard to the circumstances.
Jjust mentioned and to the weight of the criticism directed upon the existing Rules,
as well as to the strong view we have formed, we should include this matter in
the Report so that the necessary start can (if thought fit) be made at once.

8. The last matter, court fees, referred to in paragraph 3(d) above, is in a
somewhat different category from the rest.  As regards this matter we have
been influenced by the fact that a new schedule of court fees in the county
court has been promulgated, following the Final Report of the Committee
on County Court Procedure,* which expressed the strong opinion that the
preceding schedule was altogether too complex. We have in like manner
concluded that the existing Supreme Court Fees Order is unnecessarily elaborate
and can be usefully and justly simplified. Although important points of
principle are involved in the subject of court fees (and these are discussed in
the Report) it chame at an early stage of our deliberations manifest that
(contrary, we believe, to the belief of many) court fees play a relatively small
part in the total cost of litigation and such costs would not be substantially
reduced even if court fees were totally abolished—a proposal which would
in any case be outside our terms of reference. We think it desirable that the
fact, and the reasons for it, should be generally appreciated. Court fees, which
are a part of the costs of litigation quite distinct from other costs, can thus,
as it were, be got out of the way.

* Cmd. 7668 (H.M.5.0., Price 25, 0d.).



PART II

PROCEDURE IN ADMIRALTY CASES

Introduction

9. As we have stated, the subject matter of Admiralty proceedings is highly
technical. We thought it right, in the circumstances, instead of hearing evidence
separately from the various individuals or bodies who had submitted memoranda
to the Committee or who seemed to the Committee to be in a position to give
valuable advice and assistance, to invite these individuals or bedies to attend
or send representatives to a conference at which 21l the material questions were
discussed round the table. Representatives of the following attended :—
members of the Bar practising in the Admiralty Division, the Admiralty
Registrar, the Law Socicty, the Solicitors’ Managing Clerks’ Association, the
Corporation of Trinity House, the Chamber of Shipping of the United Kingdom,
the Liverpool Steam Ship Owners’ Association, the Committee of Lloyd’s,
Lloyd’s Underwriters’ Association and the British Insurance Association. A
written memorandum was also received from the Hon, Mr, Justice Pilcher,
The paragraphs following represent the Committee’s conclusions upon the
report made to it of that meeting.

10. We have not thought it necessary, by way of preface to these paragraphs,
to set forth an exposition of Admiralty proceedings, for the subject matter
is one of interest and concern to a limited section only of the community and
to them the paragraphs which follow will be understood without exposition,
We should, however, make it clear that this section of our Report is confined
to procedural matters affecting Admiralty cases. It is not concerned with and in
no way pre-judges a subject which has been referred to us and is under active
consideration, that is to say, the relation of the Admiralty Court or the Probate,
Divguce and Admiralty Division to the Supreme Court as a whole.

I

A
Initiation of proceedings

11. The procedure by way of originating motion, as used in the Chancery
Division, could usefully be extended to Admiralty proceedings in actions for
distribution of salvage where the total award has already been agreed or fixed
by arbitration. This, though not common, is an extremely simple form of
action, but at present there exists no cheap and simple method of bringing it
before the Court.

12. We also recommend the use of the procedure by way of originating
summons in actions for limitation of liability. Our detailed recommendations
in respect of this type of action are fully set out in paragraphs 35 and 36 post.

Pleadings

13. It was proposed that in collision actions Preliminary Acts in the county
court form should be filed, and that pleadings should then be dispensed with.
The county court form of Preliminary Act contains two additional questions,
the first of which asks what charges of negligence are made against those in
charge of the other ship. The second additional question, which has to be
answered only by the defendants, asks whether it is alleged that any, and if so
what, other ship by her navigation caused or contributed to the collision. It
was suggested that with the addition of these two questions the Preliminary

7
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Acts would contain all the information to be obtained from the statement of
claim and defence, and that both the latter could then safely be dispensed with.
This proposal, however, encountered a good deal of opposition, particularly
from members of the Bar, but also from various other mte_rested parties, who
expressed the view that in many cases the pleadings do contain a certain amount
of important information not disclosed in the Preliminary Acts. It was also
pointed out that in the not uncommon case where a third ship, not herself in
collision, is charged with negligence causing or contributing to the collision
between the first two, it would be extremely difficult to dispense with pleadings.
We have come to the conclusion that it would not be wise to dispense with the
statement of claim and defence as a general rule. We do consider, however,
that the parties should be free to dispense with them by agreement in appropriate
cases, as indeed is sometimes done at present.

" 14, We are of opinion that Preliminary Acts could be made more valuable
if Order XIX, Rule 28, required certain further information te be given as
follows :—

{a) Paragraph (g), which requires the course and speed of the vessel to be
stated at the moment of first sighting the other vessel, is often not very
informative in the case of fog collisions, when the course and speed at the
moment of first sighting may be quite different from the original course
and speed. To meet this point we consider that paragraph (g) shouid be

sub-divided into three questions, as follows :— |
() original course and speed before any measures were taken to avoid
collision ;

(i) any alterations of course or speed ;
(if!) course and speed at the moment of first sighting.

(b) Paragraph (i), which requires the distance and bearing of the other ship
to be stated, would be more informative and valuable if it also required
the approximate heading of the other ship to be stated. -

(c) Paragraph (n), which requires the initial points of contact between tﬁé‘\
two vessels to be stated, should also, in our view, require the approximate
angle between the two vessels to be given.

15. No reply or reply and defence to counterclaim should be delivered without
an order of the Court. In Admiralty actions these are normally delivered as a -
matter of routine, but in the great majority of cases they are purely formal
documents. Normally they consist of nothing beyond a formal traverse, adding
nothing to the case and merely wasting costs. So far as reply is concerned, this
recommendation does not involve any alteration of the Rules. No reply is at
present required by the Rules, but such is the conservatism of practitioners that
a reply is nevertheless habituaily delivered, and although the costs thereof are
always disallowed on taxation inter partes the lay client presumably still has to
pay. All that is required here is that practitioners should obey the existing
Rules. So far as reply and defence to counterclaim are concerned, our recom-
mendation will involve an amendment to the proviso to Order XX V11, Rule 13.

Proof of values in salvage actions

16. A suggestion was received for amendment of the procedure for proving
values in salvage actions. The suggestion, however, was not pressed, and was
agreed to be unworkable. We accordingly recommend no change in the
existing procedure,
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Discovery of documents

17. 1t is recommended that in Admiralty actions discovery of documents
should be given automatically, without the necessity of an order of the Court,
within a specified time after close of pleadings. This would avoid the
necessity for incurring the costs of a summons for discovery. There was some
difference of opinion whether an affidavit of documents is necessary in all cases,
or whether a list of documents would suffice in the absence of a special order
to the contrary. One of the features of the Admiralty Court is that the great
buik of the work is in the hands of a comparatively few practitioners, who
have grown up in the Court, and who know and trust each other. In these
circumstances we are of opinion that in ordinary cases the expense of swearing
and filing an affidavit of documents is not really necessary. We recommend
that discovery should be given in the first instance by means of a list of documents,
subject to the right of either party to give notice within a specified time that he
requires an affidavit of documents instead of a list,

Summons for directions

18. At present there is normally no summons for directions in an Admiralty
action. It is, however, necessary to issue a summons to fix the date for the
hearing. Consideration has been given to a suggestion that advantage should
be taken of the opportunity afforded by the summons to fix the date, for the
purpose of obtaining the directions of the Court as to the number of witnesses
to be called, admission of statements and reports, and similar matters. The
view is commonly expressed that Admiralty actions take too long to try, largely
because an unnecessarily large number of witnesses is commonly called. A
typical list of ‘witnesses in an ordinary collision action might well include the
pilot, the master, the officer of the watch, the helmsman, the look-out, one or
possibly twe’of the engineers on watch and possibly also a marine surveyor to
give ex evidence, based on the damage sustained, as to the angle of the blow
and ag'to the speeds of the two ships. In the great majority of cases it is quite
unnecessary to czll so many witnesses ; yet junior counsel, when advising on
evidence, dare not dispense with any of them, nor can leading counsel safely
- Yefrain from calling them all, for fear that the absence of any of them will call
forth adverse comment either from the other side or from the Bench.

19. There are several respects in which special considerations apply to the
evidence in Admiralty actions. Firstly, in a large number of cases there is quite
a wealth of documentary evidence available, apart from that of the witnesses
actually called, e.g., deck and engine-room logs, pilot’s and master’s reports,
depositions taken by the Receiver of Wrecks, protests, maritime declarations, ete.
Secondly, the witnesses from any one ship normally tend to speak as a team ;
mostly they can be relied on to tell substantially the same story, so that hearing
a large number of witnesses leads to a great deal of duplication. It is often the
case that when the evidence of the pilot, master or officer of the watch has been
heard, the evidence of the other witnesses adds little, if anything, merely affording
scope for cross-examination by counsel on the other side, which of itself con-
siderably lengthens the proceedings, often with very small result. Thirdly, the
difficulties of procuring the attendance of witnesses are often peculiarly great
in Admiralty proceedings, seeing that seamen are liable to be serving in remote
parts of the world at the time when the case comes on for trial, Lastly, it may be
extremely expensive to detain a nautical witness ashore. If it becomes necessary
to take him out of his ship, so as to avoid detaining the ship, the witness must
be kept, at the expense of the litigant, until such time as he can obtain an appoint-
ment in another ship. The expense of detaining witnesses often involves quite
a considerable sum, and probably constitutes a larger proportion of the total
bill of costs in Admiralty actions than in any other kind of proceedings.

9
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20. Tt was at first suggested that the number of witnesses to be called should
be limited by Rule, but after discussion it quickly became apparent that it
would be quite impossible to deal with this matter by Rule. Cases are almost
infinitely various, and what would be a reasonable number of witnesses in one
case would be quite unreasonable in another. The Evidence Act, 1938, (as it
now stands) gives facilities for the admission of statements, and this Act is
peculiarly applicable to Admiralty actions, in which so often material witnesses
are overseas.  Yet little use has been made of this enactment in practice, partly
because of the fear of adverse comment referred to above, The present methods
and practices are too well settled, and the profession is too conservative, to
justify any hope that the calling of unnecessary witnesses can be curtailed,
unless somehow or another the fear of adverse comment can be removed.

21, In these circumsiances, after a very full discussion we have come to the
conclusion that the best hope lies in the introduction of a summons for directions,
to be heard by the Judge, who must be prepared to make a robust use of his
powers. It appears to us that this is an instance where something in the pature
of a ** pre-trial conference ** may be expected to lead to quite a notable reduction
in the costs of the trial. Sceing that in any event a summons to fix the date of
hearing is necessary, the additional costs involved by combining this with a
summmons for directions would not be great, and in most cases it should be
possible to save a much larger amount of costs by curtailing the length of the
trial. There would be no difficulty in practice in bringing on the summons
before the Judge. In most cases, counsel would be only too anxious to dispense
with the calling of witnesses and to obtain leave to read their statements
at the trial. The opposition would be expected to come from the other side,
who might well desire the production of this or that witness for the purpose
of cross-examination. It would then be for the Judge, in the robust exercise
of his powers, to decide whether the statement should be admitted or whether
the production of the witness for cross-examination was justifiable in the
circumstances, If the Judge refused leave to admit the statement because of
an expressed desire on the part of the other side to cross-examine the witness,
the costs of procuring his attendance would be payable by the party refusing
to admit the statement unless otherwise ordered by the trial Judge. Once an
order had been obtained from the Judge on the summons for directions,
admitting the statement of a witness and dispensing with his attendance at
the trial, there could be no room for adverse comment on the absence of the
witness.d and the greatest single factor in prolonging trials would have been
removed.

22, Itis thought that the Judge should also deal on the hearing of the summons
for directions with the question of expert evidence, A few years ago expert
witnesses were regularly called on both sides in practically every collision
action. Recently evidence by surveyors has been much less common, But
surveyors are still sometimes calied as witnesses, and if a surveyor is called
to give evidence on one side it sometimes drives the other side to call a surveyor,
which they might not otherwise have done. In our view the cases in which
expert evidence of this character really helps in the ascertainment of the truth
are few and far between. In the circumstances we consider that on the hearing
of the summons for directions the Judge should always exercise the power
conferred by Order XXX, Rule 2(2)(e), by specifying whether any, and if
50 how many, expert witnesses may be called on either side. Any party desiring
to obtain leave to call expert evidence at the trial would have to submit the
expert’s report or proof to the Judge at the hearing of the summons for directions.
The Judge should also have power to order in a proper case that the expert’s
report be admitted as evidence without the necessity for calling the expert.

10
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23. It was also suggested that an effort should be made to encourage the
trial of salvage actions wpon statements and documentary evidence alone.
Disputes as to salvage are habitually dealt with in this way by arbitration—
indeed, so popular has this method of dealing with salvage disputes become,
that a salvage action in Court is now something of a rarity. If arbitrators can
successfully deal with salvage claims on documentary evidence alone, why,
it is asked, cannot the Court do likewise ? Clearly there is no reason why the
Court should not do so0, and if it became the practice of the Court to deal with
salvage claims in this way the probability is that more actions for salvage
would come before the Court. We agree with the view that every encouragement
should be given to the trial of salvage claims on documentary evidence, At
the same time, it seems hardly desirable, or indeed practicable, to provide for
this by Rule. It appears to us that this is another instance where a summons
for directions, robustly handled by the Judge, might be expected to produce
the desired result.

Nautical assessors

24, We have considered two suggestions which have been made with regard to
nautical assessors. The practice hitherto has been for two of the Elder Brethren
of Trinity House to sit with the Judge in all actions of collision and salvage,
It has been suggested, firstly, that one Elder Brother, instead of two, should
normally attend, unless otherwise specially ordered, and secondly, that in cases
arising out of collisions between small vessels the assessor (or assessors) should
be drawn, not from the Elder Brethren of Trinity House, but from a panel] of
seamen having experience of the navigation of small vessels. As to the first
point, the vigw expressed at the conference, not only by the representative of
Trinity House, but also by all the members of the Bar and by the representatives of
the Chamber of Shipping, was that there is a definite advantage in having two
assessprs and that the small amount of costs saved by dispensing with one of
themAwould in the end prove a poor economy. The same view is expressed by
members of the Bench having experience of Admiralty work. Seamanship
i+ not an exact science, and 1t often happens that the proper answer to the
problems of seamanship which arise in Admiralty actions only becomes clear
to the Judge after he has had the advantage of hearing the assessors discussing
it between themselves. We are satisfied that this is the right view, and accor-
dingly we do not recommend any departure from the present practice of having
two nautical assessors. It will still remain open to the Court, as it always has
been, to order that a particular action be tried with only one assessor if the
parties so desire.

25. With regard to the second point, it is the fact that most of the Eider
Brethren (who are generally retired master mariners of great experience)
have served, at any rate during their later years, in big ships. It is a mistake to
suppose, however, that they are totally devoid of experience in small ships,
Many of them served during their earlier years exclusively in small ships.
There would be obvious difficelties in selecting a panel of assessors having
experience in the navigation of small ships. One such difficuity wouid be to
draw the line between what is deemed to be a big ship and what a small ship.
If such a panel were selected, it is doubtful whether it would command the same
universal respect as is now commanded by the Elder Brethren of Trinity House,
Moreover, there would be a difficulty in the selection of assessors in a case of
collision between a big ship and a small ship—by no means an uncommon
occurrence. On the whole, our conclusion is that it would be wrong to make
any general departure from the present practice of selecting the assessors in
Admiralty actions from among the Elder Brethren of Trinity House,
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26. There is, however, one class of case in which the Elder Brethren avowedly
have no experience and in respect of which a case can in our view be made
out for the appointment of assessors from another source. This is the case of
collision between fishing vessels actually engaged in fishing. It was represented
to us that cases of this class are very rarely brought to court, but are normally
submitted to arbitration, for the very reason that the Elder Brethren are not
regarded as competent to advise the Judge on the technical questions involved.
We were informed that there is already in existence a panel of assessors having
experience in fishing vessels, in connection with wreck inquiries under the
Merchant Shipping Acts. One of H.M. counsel, who has had experience as
a Wreck Commissioner in cases involving fishing vessels, expressed the view
that, in cases of collision between fishing vessels engaged in fishing, the assessors
might with advantage be drawn from this panel instead of from the Elder
Brethren of Trinity House, This view was strongly supported by the repre-
sentative of the Liverpool Steam Ship Owners’ Association, and was not opposed
by the representative of Trinity House. We concur in this view, and recommend
that, in cases of collision between fishing vessels engaged in fishing, it should be
competent for the Court, on the summons for directions, to appoint assessors
having experience of this class of vessel instead of calling upon the Elder
Brethren of Trinity House. Except for this particular class of case, however,
we recommend no change in the existing practice.

Examiners in Admiralty

27, It was suggested that there is room for improvement in the machinery for
examining witnesses before trial in Admiralty actions. Owing to the nature of
his life, it is not always possible for a nautical witness to be present at the trial
of the action, and for this reason it is probably fair to say that thé\question of
examining witnesses before trial assumes a rather larger importance ifcAdmiralty
proceedings than in other types of litigation. Because of this there is d.special
procedure for appointing examiners in Admiralty, which dates back § the
Admiralty Court Act, 1861, and which is specifically preserved by Order VIIL,
Rule 39. Wherever possible, the parties in practice try to arrange to take\thg
evidence of the witness before the Judge who will try the case. This is obviously -
desirable, if it can be done. Often, however, it is not possible. The witness
may be available, for instance, only during the vacation, or on a day when the
Judge is otherwise engaged. It is obviously impossible to guard against such an
eventuality by Rule. But there are other occasions when the obstacles in the
way of examining a witness before the Judge are merely technical. The only
method at present available for bringing a witness before the Judge is to set the
case down for hearing. This involves paying the hearing fee and briefing counsel
as for the trial of the action, although it is known that on the conclusion of the
witness’s evidence an adjournment will be asked for and granted as of course.
Moreover, the action can only be set down for trial after pleadings have been
closed and discovery completed. This means that in many cases it 1s technically
impossible to bring the matter before the Judge in the time available before the
witness has to sail. In such a case the parties are driven to apply for the appoint-
ment of an examiner. This is unsatisfactory, because it deprives the Judge of
the chance of seeing the witness, and also because it involves extra costs. The
examiner, although he takes no part whatsoever in the proceedings beyond
swearing the witness and appending his signature afterwards to the transcript,
has to be paid a fee. In these circumstances it appears to us that some relaxation
of the Rules is desirable, so as to make it easier to take the evidence of a witness
before the Judge. Provided that Preliminary Acts have been exchanged and the
party whose witness is being tendered has given discovery of such ship’s docu-
meats as are in his possession, we can see no reason why it should not be possible

12
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at any stage of the action to apply for the immediate taking of the evidence
before the Judge, without the necessity for setting the case down for hearing. If
in spite of this relaxation it is still impossible to bring the witness before the
Judge, and it becomes necessary to examine him out of Court, we consider that
the appointment of an examiner could weil be dispensed with. As pointed out,
the examiner in practice performs no useful function—frequently, after swearing
the witness, he goes away and does not even stay to hear the examination, We
see no reason why the shorthand-writer, who can be sworn by counsel, should
not administer the oath to the witness ; the transcript of the witness’s evidence
can be certified by the signatures of both counsel. The Court would get exactly
the same record of the witness's evidence as it does at present, and the costs of
the examiner and of the application for his appointment would be avoided.

Admiralty Short Cause Rules

28. A suggestion was made that the Short Cause Rules should be brought up
to date, and their use made compulsory in cases where the total amount involved
does not exceed, say, £2,000. The Short Cause Rules were introduced in 1908
and revised in 1930 and 1931, They provide machinery for a shortened form-
of trial, e.g., no pleadings ualess speciaily ordered, admissibility of documentary
evidence and written statements, and no right of appeal except by leave of the
Judge on a point of law. These Rules do, no doubt, provide machinery for a
very cheap and expeditious form of trial, but the procedure can be adopted only
¥ith the written consent of both parties. In practice the Rules have been little
used—presumably because it has rarely been found possible to obtain the consent
of both parties. We are informed that in practice the absence of a right of appeal
has been,the principal factor deterring litigants from resorting to this procedure,

29,/ When the matter was discussed we found that the proposal to make the
adoeption of the Short Cause Rules compulsory in certain cases was not at all
~swell received. It was felt that no litigant should be compelled to forego his
right of appeal. Moreover, it was considered that in order to make the Rules
more acceptable they ought to be amended so as to provide at least for the filing
of Preliminary Acts and for the right to call at any rate one witness on each side.
If the Rules were to be amended so as to cover these points, and also so as to
provide a right of appeal, it would seem that the result might not be very different
from what could be achieved in an ordinary Admiralty action by a robust use
of the summons for directions, such as is envisaged 1n paragraphs 21 to 23
hereof. On the whole we have come to the conclusion that it would be wrong
to compel parties to resort to these Rules, which experience has shown have
proved generaily unpopular. We therefore make no recommendation either
for amending the Rules or for making their use compulsory. They should in
our view be left in their present form, available for use in those cases where
both parties consent to their use,

Reproduction of documents

30. Pleadings in Admiralty actions are normally, if not quite universally,
printed. This is because their length almost invariably exceeds 10 folios. All
witnesses expressed the view that this practice is in these days an unnecessary
extravagance. We, therefore, propose that the Rules of the Supreme Court
should be amended so as to render printing of pleadings as well as of other
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documents no longer permissive, except by leave in special circumstances, It
should be made clear, if necessary by the publication of a Practice Note, that
what will be recoverable on taxation will be no more than the cost of procuring
a reasonably satisfactory reproduction by the cheapest practicable method.

31, There is a further matter with regard to the repreduction of documents
which is peculiar to Admiralty actions. In the event of an appeal to the Court
of Appeal, the record, consisting of the Preliminary Acts and pleadings, the
documents, the transcript of evidence and the judgment of the Court below, is
normally printed and bound in book form. This involves an expenditure similar
to that involved in preparing a record for a case in the House of Lords, with the
added disadvantage that the size of the book used in the Court of Appeal is
different from that used for a House of Lords record. This means that in the
event of a further appeal to the House of Lords the whole record has to be printed
all over again on paper of a different size. The practice of printing the record
in Admiralty appeais dates from the time before the Judicature Acts, when
appeals in Admiralty actions went to the Privy Council. The practice is not
sanctioned by any Rule, but depends solely on custom. So deeply rooted is
the custom, however, that it has managed to survive two World Wars, and
even to this day the record in appeals to the Court of Appeal in Admiralty
actions is nearly always printed. It appears to us that this is an extravagant
anachronism which ought to survive no longer. We can see no reason why
the record in Admiralty appeals should not be prepared in the same way as in the
case of appeals from other Divisions of the High Court. We propose, therefore,
that stencil-duplicating should be adopted as the standard method of duplicating
documents (including transcripts of evidence) for the Court of Appeal, and that
the costs allowable on taxation in respect of copying should be based on the
cost of stencil-duplicating. In the event of special circumstances rendering it
necessary to use some more expensive method of duplication, e.g.; where it
i5 necessary to employ the photostatic method in order to display the actual
form and lay-out of the original document—the sanction of the Court Would

have to be specially obtained, \
: AN
Right of appeal in Admiralty actions

32. Tt was at one time suggested that there should be no right of appeal in
Admiralty actions unless the Judge or the Court of Appeal gives leave on the
ground that an important question of law is involved. This suggestion was
hotly opposed and was not pressed. We can see no reason for differentiating
between Admiralty actions and other forms of action. So long as there is an
unrestricted right to appeal to the Court of Appeal in other cases, we are of
opinion that there should be the same right in Admiralty actions.

References to the Registrar

33, We are of opinion that the report of the Registrar as to damages should
be final and that confirmation by the Judge should no longer be required.
At present the report of the Registrar is, as its name suggests, merely a report
and is not binding on the parties unless confirmed by the Judge. Such con-
firmation is usually a pure formality, and is in practice normally dispensed
with—the parties agreeing to treat the report as final unless notice of objection
is lodged by one of the parties. In a limitation action, however, confirmation
of the report is necessary before an order for payment out can be made, and
confirmation is also required when one of the parties is under a disability.
We can see no good reason for this requirement. In the absence of objection
to the report, the summons to confirm is a quite useless expenditure of costs.
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In our view, the Registrar should have jurisdiction to make a final award of
damages in all cases, subject to the right of the dissatisfied party to appeal to
the Judge on motion in objection. This would bring the jurisdiction of the
Admiralty Registrar into line with that now exercised by King’s Bench Masters
and Divorce Registrars in relation to summonses under section 17 of the
Married Women’s Property Act, 1882,

34, It was also suggested that the Registrar should no longer sit with a
merchant, but that power should be retained to summon any kind of technical
assessor that the particular case might seem to call for. We were informed by
the Registrar himself that in modern times more often than not he sits alone,
and that it is the exception rather than the rule for a merchant to attend. The
Registrar expressed the view, with which upon consideration we agree, that
the existing provisions of Order LVI, Rule 1, are perfectly satisfactory.

Actions for limitation of liability

35. We are of opinion that the procedure in limitation actions could be
considerably simplified and cheapened. At present a limitation action, like
any other action, is commenced by writ, to which the defendants must appear.
Statement of claim follows, in which the plaintiffs set out the circumstances
of the casualty, allege the absence of fault or privity on their part and the
tonnage on which they claim to limit their liability, and pray for relief in accor-
dance with the Merchant Shipping Acts. The defendants must then put in a
defence. In most cases this is a pure formality merely putting the plaintiffs
to the proof of the allegations contained in the statement of c¢laim. Save in
the exceptional case where there is some matter of substantial dispute, the
evidence fof the plaintiffs is normally given on affidavit, the affidavit frequently
being an‘almost verbatim repetition of the statement of claim. There is normally
no evidence for the defendants. Ten days” notice of trial must be given, as in
other actions. On the appointed day the action comes on for trial before the
Juelge, both sides being represented by counsel. Normally the proceedings

“dre entirely formal, and occupy about two minutes. The Judge pronounces
a decree of limitation and refers the claims of the injured parties to the Registrar
for assessment, specifying a time limit within which the clajims must be brought
in and prescribing the advertisements which are to be inserted, Normally
three insertions in each of three separate newspapers are prescribed. This
in itself seems a needless extravagance, seeing that in practice there have been
extremely few cases in which claimants have actually appeared in response to
the advertisements ; generally the possible claimants are well known already.
The reference is held at a later date, when the various claimants prove their
claims, and the Registrar makes his report. The plaintiffs must then file the
report, and give notice of filing to the other parties. After this the parties
must attend upon the Judge on a summons to confirm the report, even though
there may be no objection to the report—and not until the report has been
::ionﬁgned by the Judge can payment out be ordered and the fund in Court

istributed. :

36, Much of this complicated procedure could be avoided by (4} wsing
the procedure by way of originating summons, and (#) conferring on the
Registrar jurisdiction to deal with cases in which there is no dispute of substance.
A procedure along the following lines is suggested. The plaintiffs would issue
an originating summons, setting out the relief to which they claim to be entitled,
The summeons would be returnable before the Registrar, and would be supported
by affidavit briefly setting out the facts relied on by the plaintifis. On the
return day, the parties would appear before the Registrar, normally by solicitor.
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If it then appeared that there was some dispute of substance, the Registrar
would treat the summons as a summons for directions, order pleadings if
necessary, and give appropriate directions, e.£., for discovery, date and mode
of trial, efc. Such a case (which would be quite the exception) would then
come on for trial before the Judge in due course in the ordinary way. If, as
would commonly be the case, it appeared that there was no dispute of substance,
the Registrar would there and then pronounce a decree nisi of limitation, fix
the time within which the decree in the absence of objection would become
absolute, fix the time (normally the same) within which claims would have to
be brought in, and give the appropriate directions as to advertisements. Nor-
mally it is thought that one insertion in each of three separate newspapers
should be sufficient. At the expiration of the prescribed time, in the absence of
objection the decree would automatically become absolute, and the Registrar
would proceed with the hearing of the reference to assess the claims. In the
absence of objection the decision of the Registrar would be final, and he would
have power to direct payment out to the respective claimants. In the event
of objection, the matter would be brought before the Judge upon motion in
objection to the Registrar’s report in accordance with the normal present-day
procedure. The above procedure, which in the great majority of cases would
save quite a considerable amount of costs, was fully considered and it was
agreed to be desirable and workable.

Summary of Recommendations on Admiralty Procedure

‘ ﬁ?. We summarise our recommendations in this Part of our Report as
ollows ;—

(1) The procedure by way of originating motion is recommended in actions
for distribution of salvage where the total award has already been ‘agreed
or fixed. (Paragraph 11.) \

{2) The procedure by way of originating summons is recommended\in
actions for limitation of liability. (Paragraphs 12 and 36.)

(3) Certain additional information should be given in the Preliminary Act,
but the statement of claim and defence should not be dispensed with as a
general rule ; the parties should be free to dispense with them by agreement
in appropriate cases. (Paragraphs 13 and 14.) .

(4) Reply or reply and defence to counterclaim should not be delivered
without an order of the Court, (Paragraph 15,)

(5) No change is recommended in the existing procedure for proving values
in salvage actions. (Paragraph 16.)

gﬁ) Discovery of documents should be given automatically within a speci-
ed time after close of pleadings without the necessity of an order of the
Court ; discovery should be given in the first instance by means of a list of
documents, subject to the right of either party to call for an affidavit of
documents within a specified time, (Paragraph 17.)

(7) A summons for directions should be introduced into-Admiralty actions
and should deal with the questions of the witnesses to be called, admissibility
of statements by witnesses, expert witnesses, date of hearing and similar
matters. Such summons should be heard by a Judge who should make
robust use of his powers. It is thought that the hearing of the summons
for directions would be something in the nature of a pre-trial conference,
which might be expected to lead to a notable reduction in the costs of the
trinl. (Paragraphs 21 and 22.)

16



101

(8) It is not recommended that the trial of salvage actions upon statements
and documentary evidence alone should be provided for by Rule, It is
suggested, however, that a summons for directions robustly handled by the
Judge might be expected to produce a similar result. (Paragraph 23.)

(9) No departure is recommended from the present practice of having two
nautical assessors. (Paragraph 24.)

(10} Nautical assessors should in general cases be drawn from the Elder
Brethren of Trinity House, but it is recommended that, in cases of collisions
between fishing vessels engaged in fishing, it should be competent for the
Court to appoint assessors having experience in that class of vessel instead
of Elder Brethren, (Paragraphs 25 and 26.)

(11) Some relaxation of the Rules is desirable to make it easier for the
evidence of a witness to be taken by a Judge before trial. If it is necessary
to examine a witness out of Court, the appointment of an examiner could
be dispensed with. (Paragraph 27.)

(12) The Admiralty Short Cause Rules should be left in their present form.
(Paragraph 29,)

(13) The Rules of the Supreme Court should be amended so as to render
printing of pleadings, as well as other documents, no longer permissive,
except by leave in special circumstances. (Paragraph 30.)

(14) Stencil-duplicating should be adopted as the standard method of
duplicating documents for the Court of Appeal. (Paragraph 31.)

(15) The right of appeal should be the same as in the other Divisions of

the High Court. (Paragraph 32.)

(16) The Admiralty Registrar’s report as to damages should be final and

should not need confirmation by the Judge, subject to_the right of a dis-

;::i,‘ti)sﬁed party to appeal to the Judge on motion in objection. (Paragraph
7~ (17) A simplified procedure in actions for Limitation of liability is recom-
mended, commenced by originating summons. The Registrar should have
Jjurisdiction to deal with all cases where there is no dispute of substance.
(Paragraph 36.)

PART III

CHANCERY PROCEDURE, COURT OF PROTECTION AND’
OXFICIAL REFEREES

Introduction

38. As in the case of Admiralty procedure covered by Part II of this Report,
the matters dealt with in this Part are in general highly technical. The para-
graphs which follow will, we are satisfied, be well understoed by all who are
experienced in, and concerned with, Chancery procedure, lunacy matters
and the procedure before Official Referees. It has seemed to us, ghercfore,
that further exposition would be out of place, As we have said in regard
to Admiralty procedure, nothing in this Part of our Report should be taken
as pre-judging in any way more general and important recommendations
which will affect the Chancery as other Divisions of the Supreme Court but
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which will be more fittingly dealt with in our Final Report. On the other hand,
the suggestions which we make in this Part of our Report are independent of
any conclusions on such larger matters.

39, To what is said above as regards the purely technical character of this
Part of our Report there are, however, two exceptions :

(a) as will be seen, we make certain suggestions for dealing with problems
of construction affecting small estates in the Chancery Division, and

(b) we make recommendations for transferring certain lunacy jurisdiction
to the Chancery Division.

Both these matters are of some substance and importance. As regards the
former, we have felt that a bold step is necessary to be taken in order to save
in a certain limited number of cases a heavy burden of costs falling on a small
estate. We realise that the change suggested is in some respects far-reaching,
but we believe that the end achieved will make it generally acceptable. As
regards the second matter (lunacy proceedings), we venture to think that the
present procedure is over-weighted in so far as it requires members of the Court
of Appeal to deal with problems which the Chancery Judges are by experience
and practice well qualified to undertake, Though the number of cases involved
will be small, we cannot see any good reason against a change which will,
among other things, serve to prevent some disorganisation in the ordinary
sittings of the Court of Appeal.

Practice in the Chancery Division

40. The early section of this Part of the Report is concerned with various
suggestions made in regard to the practice in the Chancery Division, a number
of which were contained in memoranda submitted to the Committee, Upon
these matters we received oral evidence from representatives of the Law'Society
and from officials of the Lord Chancellor’s Office. The Senior Judge bf the
Chancery Division was also good enough to attend one of the meetings\and
give us the benefit of his views on the subjects under discussion. In addition,
written comments were obtained from the then Official Solicitor, the Publit -
Trustee and the Solicitors” Managing Clerks’ Association, as well as the then
Chief Master of the Chancery Division who is referred to in this Part of the
Report as the ** Chief Chancery Master.”

41. A number of matters considered were raised by the Law Society, and since
many are comparatively non-controversial they may be disposed of first. It is
convenient to deal with them by setting out in the following paragraphs (Nos.
42-60) the suggestions made and our recommendations upon these suggestions.

Representation orders

42, * That Order XVI, Rule 32, should be amended so as to enable the
plaintiff to join one or more parties to represent a class or body of persons
whose interests are the same, or alternatively, so as to enable the Court to
appoint one or more persons to represent a class solely on the grounds of the
saving of expense.”

(@) In its present form Order XVI, Rule 32, gives the Court power to make
a representation order only when a person having an interest in the proceed-
ings cannot be ascertained or readily ascertained, or, though ascertained,
cannot be found. The Rule was amended to this wording in 1945, prior
to which date the saving of expense was also a ground for making such an
order. The 1945 amendment has been the subject of a goed deal of ¢riticism
and in our view the Rule is not now satisfactory. »
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(&) The 1mportancc of a representation order made under this Rule has
been emphasised, in view of the fact that it has the effect of binding persens
who are not represented before the Court, and whe may, by the order
made, be deprived of their rights in the matter,

(c) It is necessary to consider the position of a person who is a2 member of
a class but wishes to be separately represented. It sometimes happens
that such a person particularly wishes to have his own solicitor representing
his interests, or, through his solicitor, the choice of his own counsel. It
has therefore been questioned whether it is fair for that person to have to
pay the cost of separate representation himself. ¥ should be pointed out
that, even where parties with the same interest engage different solicitors,
one counsel is often instructed to represent them all, and in a great many
cases there should be no practical difficulty in the solicitors concerned
making appropriate arrangements for the briefing of counsel acceptable
to all the persons concerned. Unless separate representation is discouraged
in cases concerning the administration of estates, save in special circum-
stances, the result in practice may be that an unfair burden of all the added
costs is in effect borne by the person or persons entitled to the residuary
estate, Such a result is particularly striking when {as sometimes happens
on a construction summons) 2 number of persons—say charities—each
having a relatively small but identical interest, is separately represented.
Only one may present any effective argument. Yet the tendency is for the
brief fees of all to be on the same scale as those appropriate to the counsel
briefed to argue the substantial point on the summons.

(d) Full consideration has been given to these various aspects of the matter
and the following recommendations are made :—

FaU) That Order XVI, Rule 32, should be amended by adding appropriate

" words giving Junsdlctwn to the Court or Judge to make arepresentation

,/ order, if so doing would, in the opinion of the Court or Judge, save
4 expense and it was considered expedient to use this power, having
regard, amongst other things, to the amount at stake and the difficulty

of the point to be determined.

(i) That in cases where several persons have the same interest and one
or more such persons attend by separate solicitors and counsel from
those already appearing, the Court shall direct only one set of costs
of the hearing to be allowed and divided between the persons concerned
unless the Court considers the circumstances justify separate representa-
tion.

(iii) That if the foregoing suggestions are acceptable, consideration
should be given to the possibility of combining Rules 9, 9A and 32 of
Order XVI into a single Rule to cover all cases.

(e) In this connection the Committee thinks it important to emphasise that
in taxing the costs on an originating summons the Taxing Master should
freely use his discretion as regards the amount of counsel’s fees—i.e., he
should award fees appropriate to th