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Constant reiteration of civil libeey _ essen~a.i 

My· first duty is to thank you for inviting me to preside 
over your deliberations. The importance of a conference of 
this nature cannot be over-estimated, because it is necessary 
to state and restate the case for civil liberty over and over 
again, and as often as it may be necessary. 1\Iankind has 
suffered much from the delusion that a guarantee of civil 
liberty, however important under a monarchical govermnent 
or a foreign government, is of no moment in a constitution 
framed by .the people for themselves and under which public 
affairs are managed by an executive chosen by the people 
themselves. So it was argued by the framers of the American 
Constitution; and in the Constitution originally framed, 
there was no guarantee of civil liberty at all. But eJ.-perience 
showed that such a guarantee was absolutely necessary; and 
a Bill of Rights was incorporated into the American Consti. 
tution by a series of amendments. Those who suffer from 
this delusion forget that the aggressive tendency of power is 
such that it seeks constantly to enlarge the boundary of its 
authority. It seeks to be authoritarian and aims at dictator
ship. It is, therefore, necessary to restate the case for civil 
liberty from time to time. This is the meaning of the famous 
maxim that eternal vigilance is the price of liberty. 

One party-state in India 

We have to rememb~r in this connection that we ha,.ve in 
India to-day a onE!-party state just as Hitler's Germany was 
a one-party state, just as Mussolini's Italy was a one-party 
state. Such is the prestige of the Indian National Congress 
that, when ip decided to fight the elections as a party, it was 
impossible for any other party to make any impression on 
the electorate. I deplored the decision of the Congress to 
fight the election as a party. The Indian National Congress, 
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as its name implie;, is a national orga .nd not a 
party organization in,any sense. It won .once for 
India, not as a party but as representing the e of India. 
1'ho object of the. Indian National Congress, rding to its 
written constitution, was the attainment of in .. endence by 
the people of India. That object has been a.t•a.ined ; and 
the constitution of the Indian National Congress .does not 
provide for its e)o.1stence after the attainment of independence. 
That, at any rate, was the view of the present Prime Minister 
of India at one time. He relates an interesting conversation 
between himself and Mahatmaji in his autobiography. He 
says that in tho days of tho Delhi Pact he used to accompany 
Mahatmaji in his early morning walks in New Delhi and 
used to talk of many matters, of the past, of the present, and 
ospocially of the future, He then says as follows :-

"I remember bow he onrprio•d me with one of hio ·ideas about the 
future of the Congress. I had JmagJned that the Congress, as such, 
would outomolfco/Jy cease to &iCISt with the coming of f~eedom. He 
thought that the Oongreoo ohoold continue, bot on one condition: that 
it paoaed a aelf-denying ordinanae, laying· it down· that none of 1te 
members aould aacept a paid job under the State, and if alfy one wanted 
ouah a post of authority in the Mtate, he would have· to leave the 
Onngreos. I do not at present remember how he worked this ont, bot 
the whole idea underlying it was that the Congress by its detachment 
and having no axe to' grind, could exeraise tremendous moral pressure 
on the Exeautive as well as other departments of the Government, and 
thus keep them on, the right I rack." 

The National Government has passed many ordinances; 
in fact, one ordinance follows another with bewildering 
rapidjty; but it has not passed a. self-denying ordinance 
such as that which was in the contemplation of Ma.ha.tmaji. 
Instead of doing that, the Congress has constituted itself the 
state; nod like any other one-party state, it must ultimately 
aim at dictatorship. 

One-party state irreconciliable with a democratic state 
The one-party state is wholly irreconcilable with a• 

democratic state. It must be remembered that Hitler enjoyed 
the confidence of the German people in a remarkable degree. · 
He was a. stern legalist in one sense; he sought the verdict 
of the German people on every occasion, and on. every 
occasion the German people gave him overwhelming support • 

. But no one will suggest that Hitler's Germany was a. 
democratic state. Prof. Laski in his" Liberty in the Modern 
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State", dea,ing with the evils of one-party states, says as 
follows:-

"The one-party state means, literally, what it is called. For all 
effective pnrposes, the shte.power becomes the apparatns of the party. 
eo that it can nse the snpreme coercive power to make its will into 
law .......••..•.•.•...••••• The one-party state is onder the constant tempts
lion to over-pass the boundaries beyond which liberty degenerates 
into dictatorship.'' 

He concludes as follows :-
" My thesis involves the view that if in any slate there is a body of 

men who possess nnlimited political power, those over whom they role 
ca.n never be free:• 

Draft Constitution suppresses civil liberty 
What is the position in India to-day? We have at the 

head of th.!l Government a man whose life history constitutes 
an epic poem; a prince by birth, who delibe"rately chose the 
path of suffering and austerity ; a man of imagination, 
foresight, courage and determination; an idealist tempered 
by prudence ; an uncompromising hater of tyranny and 
oppression in every form; and, if that priceless book which 
he has given to this world, his au~obiography, is speaking 
the truth, an upholder of the Rule of Law. We have also 
Sardar Vallabhbhai Patel, the second in command; a stern 
and unbending realist who carries his heart in his head ; an'd 
who in the course of days rather than of months gave a death 
blow to feudalism in this country by methods, which, for 
want of a better expression, I should like to describe as 
" non-violent violence ". 

With these two men at the helm of affairs, I sho 1ld have 
thought that the future of India as a democratic republic 
was safe: but actually the Draft Constitution, so far accepted 
by the Constituent Assembly leaves it open to the executive 
government to suppress political partie.\!, to interfere with 
the freedom of the press, freedom of speech and association, 
to put people behind the prison-bars without bringing them 
up before courts of law and thus to pave the way for 
dictatorship. 

Congress President proposes dictatorship over the Press 
As regards the position which the press occupies to-day, 

I cannot do better than read to you what Dr. Pattabhi 
Sitaramayya, the present Congress President, said at a recent 
press conf~rence. He admitted that liberty of the newspapers 
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is " definitely less under the National Governmeut than what 
it was under the bureaucratic regime. "He gave an explana
tion which is as extraordinary as it is dangerous. He said : 
" During the days of the foreign Government the press was 
as much patriotic unit as any political party or agitator, but 
under the National Government, it is a unit of the Govern
ment." The press, a unit of Government! I rubbed my eyes 
when I read this, and thought of Hitler's Germany and 
Mussolini's Italy. He continued as follows: "Therefore, it 
was true that the so·called freedom of the press had been 
curtailed considerably since the advent of the National 
Government;" To a question whether this was not autocracy, 
the Congreas President said that democracy was only the 
autocracy of the chosen persons. "The dictator in a demo
cracy ", he said, " is given wide powers by the people. The 
moment the democratic autocrat exceeds the limits, he is 
pulled down from his exalted place. This is what happens 
in the annual elections to the leadership of the party." I 
regret to say that I am quite at a loss to follow the reasoning 
of the Congress President except this, that he is clearly 
aiming at Congress dictatorship in which the press will 
occupy a position subservient to the Government. He has 
little conception of the modern meanin~ of democracy. 

Pre-Censorship in West Bengal 
I may draw your attention to a recent order passed by 

the Government of West Bengal imposing a precensorship 
ban on" Saturday Mail " demanding that all matters inten
ded for publication shall be submitted for scrutiny to the 
Government of West Bengal, Home (Press), and that no issue 
of this journal shall be published exc!lpt with his written 
permission. This is the position of the press to·day, perfectly. 
consistent with the view expressed by the Congress President 
but wholly at varia~ce with the requirements of democracy. 

Refusal of Mr. AUee to follow India 
As regards the civil liberty of the subject in India, I 

may refer you to what Mr. Atlee said in Parliament very 
recently. He was asked to introduce anti-communist 
legislation on the Jines of that in India and France. He 
refused to do so ; and in answer to a question put by Sir . 
Waldron Smithers, he said: "I do not know whether Sir 
Waldron has studied the somewhat drastic measures that 
are being taken by provincial Governments in India and 
whether he and his party generally support the. power to 



5 

deta_in without trial on suspicion of subversive activities, 
and a number of other things which are generally regarded · 
as rather dangerous here." I confess that when I read this, 
I thought that every Indian ought to bow down his head in 
shame and humiliation. I cannot conceive of a greater 
condemnation of what is happening in India to-day. I would 
add that according to a recent statment made by Sardar 
Vallabhbhai Patel, 1611 Communists and 1400 Communalists 
are under detention without trial up to the 15th of February. 

Contrary to the preamble, the constitution provides 
for dictatorship 

As against this background, let us consider the claim 
made in the preamble·to the Draft Constitution that " we, 
the people of India, have solemnly resolved to constitute 
India into a Sovereign Democratic Republic and to secure to 
all its citizens, justice, social, economic and political and 
liberty of though~, expression and belief." These are brave 
words; but is the claim made in tne preamble well-founded 
or has it been introduced deliberately to deceive the people 
of India ? I contend that the Draft Constitution already 
accepted· by the Constituent Assembly wholly denies the 
claim made in the preamble that there is· anything like 
democracy in the proposed Constitution of India; but that, 
on the other haild, care has been taken to provide for dicta· 
torship, if, in the opinion oi the Executive Government, the 
situation in the country so demands. I also contend that 
there is no security either for political justice or for liberty 
of thought, expression and belief in the Constitution as 
already accepted. 

• 
Democracy and rule of law 

First, then, what is democracy ? The· old-fashioned 
definition of a democracy as the form of government in which 
the ruling polfer of a ·State is legally vested in the party 
which is returned to power at an election is correct so far as 
it goes ; but it does not go far enough. This modern defini· 
tion of a democracy is given by H. G. Wells in his "Outlook 
for Homo Sapiens". Democracy, according to him, means 
"the sub-ordination of the state to the ends and welfare of 
the common individual". According to him, " From the 
point of view of democracy all absolutisms are i~egal, and 
resistance to their commands is as justifiable as resistance to 
any less general hold-up or act . of violence." According to 
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the old conception, democracy is the democracy of the ballot 
'box. You may make whatever promises you like to the 
elcctorato, and if you are returned to power, you are perfectly 
safe fo_r the period for which you have been returned to 
power. According to tho yiew of H. G. Wells, there must be 
" a. continuin~ consent " of the electorate. In ordinary 
matters of pobcy it is difficult for tho electorate to keep an 
eye on the government from day to day; but it is quite clear 
that democracy and . absolutism are two different things 
altogether. A constitution which provides for absolutism 
cannot be a democratic constitution. Now, consider the 
statement of the Congress President that democracy is the 
a utocro.cy of the chosen persons. This view is certainly not 
in accord with the view of H. G. Wells as to what democracy 
means. I shall presently discuss t)le question whether the 
constitution proposed for India does or does not provide for 
absolutism. Prof. Laski in his " Liberty in the ¥odern 
State" has discussed the question as to what democracy 
implies. He says, first, it involves a frame of government in 
which men are given the chance of making the government 
under which they live at stated int~rvals. Secondly, be 
says, it involves the securing to the citizens certain funda
mental human rights and the maintenance of those rights by 
the separation of the judicial from the executive powers. 
Thirdly, he says, it involves the bringing into existence of a 
Bill of Rights for safeguarding the fundamental human rights, 
such as freedom of speech, protection from arbit1·ary, arrest 
and the like. According to Prof. Laski, the supermacy of the 
"rule of law " is absolutely ~ssential for the working . of a 
democracy. Now, what is "Rule of Law"? Prof. Dicey 
who has made this expression memorable in his "Law of the 
Cllnstitution " says that this expression means that "no 
man is punishable or can be lawfully made to suffer in body 
or goods except for a distinct breach of law established in 
the ordinary legal manner before the ordinary Courts of the 
land." "In thi'N'sens6 ", Prof. Dicey says, "the rule of law 
is contrasted with every system of government based on the 
exercise by persons in authority of wide, arbitrary, or discre
tionary powers of constraint." · You will notice that this 
conception of democracy differs widely from that of the • 
Congress President. It has been said that before flood, fire, 
pestilence, earthquake, and state of emergency like war, or 
threat of war men have had to relinquish their liberty of 
inqividual action to a higher command of some sort with 
unqualified immediate powers. Prof. Laski has given a 
reply to this argument. He says " I do not trust the 



executive power to act wisely in the p•vsence of any threat, 
or assumed threat, to public order". He coiitinues as 
follows:- · 

11 Anyone who studies the treason triala of 179.J, or, even more 
<Jtriking, the cases onder the Espionage Act 1o America during 1Sl7-20, 
will be convinced of the unwisdom of allowing the executive on undue 
Jamude. Every State contains innumerable and stupid men who see-in 
unconventio1111l thooghtths imminent destruction of social peace. Tiley 
become Ministers ; and they are quite capable of thinking that a society 
of Tolstoyon anarchists is al>~·,to attempt a new gunpowder plot. If 
yon think of men like Lor .. .c.ldon, like Sir William Joynooo-Hicks, 
like Attorney-General Palmer, yon will realize how natural it ia for 
them to believe that the proper place for. Thoreau or Tolstoy,. for 
William Morris or Mr. Bernard Shaw, is a prison."' . . 
Aulliority grossly abused in llie absence of rule of law 

He makes an emphatic assertion that he knows of no 
case where the state has exercised extraordinary power 
outside the normal process of law, in which that authority 
has not been grossly abused. He says "it was abused in the 
Civil 'Var even under a. mind so humane and generous as 
that of Lincoln; it was emphatically and dangerously abused 
in the Amritsa.r rebellion of 1919." He concludes as follows:-

" Whether yon otudy represaion in Ireland or Rnasia, Bavaria or 
Hungary or India, its history is always the some. The foci always 
emerges that once the operation of justice is transferred from tho 
ordinary courts to some hn1nch of the executive, abuses always occur. 
The proper protection of the individual is deliberately neglected in the 
belief that a reign of terror will minimize disaffection. There is no 
evidence that it does. If it coul.d, there would hove been no Russian 
Revolution: and there would have been no movement for Indian aelf
government. The error inherent in any invasion of indlvidnolity, such 
as a system of special courts implies, is that it blinds the eye of 
Government to the facts not only by snppreBBing illegitimate expresaion 
of opinion, but by persuading it that most opinion which finds expression 
is illegitimate if it is not in the notnre of eulogy. Even Lincoln 
supported hia general in completely indefenaiblo attocks on civilian 
righta. Executive jnatice, in fact, is aimply a eaphemiam for the denio! 
of jtistice; ond tbe restoration of order at this cost involves dongera of 
which the price is coatly indeed." 

Fundame11tal rights subject to existing lawless laws 
Now, let us see whether the constitution proposed for 

India. promises a democratic republic or political justice or 
liberty of thought, expression or belief. It is true that 
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Article 13 provides that" (I) Subject to the other provisions 
of this article, all citizens shall have the right :-

(a) to freedom of speech and expression; 
(b) to assemble peaceably and without arms ; 
(c) to form associations or unions." 

But clauses (2), (3) and (4) provide that the guarantee 
given in sub-clauses (a), (b) and (o) of . clause (1) are all 
subject " to the operation of any existing law ". Now, we 
all know' that the press acts, the police acts, the criminal law 
amendment acts, the infamous Bengal Regulation 3 of 1818, 
Madras Regulation 2 of 1819, Bombay Regulation 25 of 1827 
and various other acts which were enacted by the British for 
the consolidation of its powers, and which used to be denoun
ced by the Congress leaders as "lawless law" ·are a.Il 
"existing laws". What is the value then of the guarantee 
given in Article 13 (1) (a), (b) and (c), when all these are 
subject to the operation of the existing press acts, police 
acts, criminal law amendment acts and other acts which have 
taken away the freedom of speech and expression, the right 
to assemble peaceably and without arms and to form associa
tions or unions ? I suggest, therefore, that so long as those 
acts are in existence which give the persons in authority 
wide, arbitrary or discretionary powers of constraint, and 
substitute executive justice for the rule of law, it is 
ridiculous to talk of democracy in India. or of political justice, 
or of liberty of thought, expression and belief. 

Article 15, Gravest menace to democracy 
But Article 15 of the Draft Constitution constitutes the 

gra·vest menace to democracy and, therefore, to civil liberty. 
It runs a.s follows :-

"No person ahall be deprived of his life or personal liberty excep~ 
according to procednre established by law, nor shall any person be 
denied eqnality before the law or the equal protection of the laws within 
the territory of India." 

The original suggestion of the Constituent Assembly was 
that this Article should provide that no person shall be 
deprived of his life and liberty without "due process of law"; 
but the framers of the. Draft Constitution substituted the 
expression "except according to procedure established by 
law " for the words "due process of law", as in their 
opinion, the words which they have taken from the Japanese 
Constitution of 1946 are more specific than the words 
"without due process of law ~·,which occur in the American 
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Constitution. Section 1 of the Fourteenth Amendment of "th~t 
American Constitution runs as follows :-

"All persons born or naturalised in the United States, and subjeo~ 
to ~he jurisdiction thereof, are citizens of tho United States and of the 
Stale wherein they reside. No State ahall make or enforca any law 
which shall abridge the privileges or immunitiea of citizeno of the United 
Stateo; nor shall <'V Slate deprive ·any person of life, liberty, or 
property, without dull'process of Jaw; nor deny 10 any person within 
its jurisdiclio~ the equal protection of the laws." 

What is Due Process of Law ? 
The expression " due process of law" has a proud 

ancestry and goes back to the Magna Carta. Chapter Thirty
nine of the Magna Carta provides that ·~No freeman shall 
be arrested, or detained in prison, or deprived of his free. 
hold, or outlawed, or banished, or in any way molested ; and 
we will not set for* against him, .nor send against him, 
unless by the lawful judgment of his peers and by the law of 
the land.". It appears that the words "by the law of the 
land " were abandoned, and the words "by due process of 
law " were substituted in the series of statutes passed in the 
reigns of Edward III and Richard II. These statutes show 
th.at the words "by the law of the land " were read in the 
fourteenth century as equivalent to the wider expression 
"by due process of law",-

It· is clear, therefore, that the expression "by due 
process of law" is equivalent to the expression "by the law 
of the land ". · 

It is then necessary for us to see whether these expressions 
are sufficiently specific to afford complete constitutional 
protection to the subject against the coercive powers .of the 
State. 

Viscount Bryce in his preface to the Magna Carta 
Commemoration Essays says :- · 

" Rather perhaps may we find tho chief contribution of England 
to political progreas, in the doctrine of the supremacy of law over 
arbitrary power, in the steady aBBertion of the principle that every 
exercise of executive authority may be tested in a court of law to 
ascertain whether or not it infringes the rights of the subject. Does 
the 'law of the. land' warrant and cover the act done of which the 
subject complains? Though it is now generally held thai the famous 
pbrs.ae • nisi per legem judicium parium suorum vel per legem terrae ' 
('unless by the lawful judgment of his peers and by the law of the 
land'), does nol, as used to be supposed, c<inotilnle the basis of wha~ 
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we ~.11 • trial by jwy !; • stili it remains true that these words, and 
eopeeially the declaration of the supremacy of the ' leE terrae' ('law of 
the land '), are tho critical words on which the fabric of British freedom 
wos· oolidly s•t before a representative Parliament had come into 
existence, II woe this guarantee of personal civil rights that most 
excited the admiration of continental observers in the eighteentn 
century, and caused tne Britioh Constitution lo be taken as the paltern 
which less fortunate countries should try to imitate." 

In . examining the sense in which the phrases " due 
process of Jaw" and " Jaw of the land" are employed, 
Cooley in his "Constitutiona.l Limita.tions ", Vol. II, pa.ge 
736, says that " Perha.ps no definition is more often quoted 
than that given by Mr. Webster in the Dartmouth College 
Case : I By the law of the land ' is most clea.rly intended the 
general law ; a law which hears before it condemns; which 
proceeds upon inquiry, and renders judgment anly after trial .. 
The. maiming is thn:t every: citizen shall hold his life, liberty, , 
property and immunities, under the protection of the general 
rules which govern society." Mr. Cooley proceeds to say as 
follows:-

" The definition here given is. apt and suitable as ap~lied to judicial 
proceedings, which cannot be valid unless they ' proceed upon inquiry' 
and render judgment only after trial." 

He poihts out thll.t "the words 1 by the law of the la.nd ', · 
as used in the Constitution, do not niean a statute passed for 
the purpose of working the wrong. That construction· would 
render the restriction absolutely nugatory, and turn this part 
of the. Constitution into mere non-sense. The people would 
be made to say to the two houses: • You sha.Il b.e vested with 
the legislative power of th!l State, but no one shall be disfran
chised or deprived of any of the right!! or privileges of a 
citiz(ln, unless you pass a statute for ·that purpose. In other 
wot'ds, you shall not do the wrong unless you cnoose to do it." 
He quotes Mr. Justice Johnson of the Supreme Court of the 
United States as saying, · ' 

"As to the words from'Magna Carta.incorporat~d in the Conotitn
tion of Maryland, after volumes spoken and written ...,ith a view to 
their exposition, the good sense of mankind has at leng~b settled down 
to this, that they were intended to secure the individual from the 
arbitrarv exercise of the pow.ers of Government·, unrestrained by the · 
<>Btablished principles of private right, and distributive justice.'' 
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Draft constitution places personal liberty 
at 'the mercy of the Executive 

I suggest, therefore, that the expression 'due process of 
law' is sufficiently specific to import complete constitutional 
protection to the subject· against the coercive powers of the 
executive government, a_nd thatr the view of the fr&mers of 
the Draft Constitution, with all respect,. is not correct. 
Had Article 15 provided that "no person shall be deprived 
of his life or personal liberty e.xcept according to due process 
of Law", the supremacy of law over arbitrary power would 

·have been established, and it would have been impossible 
for any legislature in India to make any law in India which 
would place the life il.nd liberty of _the subject at the mercy 
of the executive government: Every exercise of executive 
authority could then be tested in a 'court of faw, and civil 
liberty would have _been guaranteed to the subject. But the 
Con~tituent Assembly, on the insistence. of the Congress 
le,aders, • has deliberately substituted the words " except 
according to procedure established by law ", for the words 
" without due- process of law,",. and in doing so, has placed 
the life and liberty of the subject at the mercy of the executive 
government, and has made it impossible for the subject to test 
the exercise of executive authority in a court of law. 

I should like to point out that though· the framers of the 
Constitution have proceeded on Article XXXI of the 
Japanese Constitution 1946 they have altogether ignored the 
other provisions· of the Japanese Constitution which give 
complete protection to the subject against the arbitrary 
conduct of the . Executive Government. Article XXXI 
provides : · 

"No person shall be. deprived of life or liberty, nor shall any other 
criminal penalty be imposed, •except according to procedure established 
by law." 

If Article XXXI stood alone, there would be no 
protection to life or liberty at all; for a procedure could be 
invented 'without difficulty which would place the life or 
liberty of the subject at the mercy of the Executive Govern
ment. Article XXXI, however, is followed by three Arlicles 
which completely protect the subject against the coercive 
powers of the State. 

Article xx~n provides that . 
"No person aball be denied lbe right of access lo the Conrle." 
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Article XXXI pl'ovides that. 
"No peraou shall be arrested or detained without being at once 

informed of lhe charge agaiuot him or without the immediate privilege 
of Counsel; nor ahall he be detained without adequate cauae and upon 
demand of any auch penon snob cause mnat be immediately shown in 
open Court in hia presence and the presence of his Counsel." 

. . ' 
Article XXXV provides that , 
" The right of all persona to be secure in their homes, papers and 

~ffects against entriea, searcbea and seizures, shall not be impaired 
except upon warrant issued ouly for probable canae, and particularly 
describing the place to be searched and things to be seized or except aa 
provided by Article XXXIII. Each ••arch or seizure shall be made 
upon sep.rate warrant issued for the purpose by a competent judicial 
officer.'' · · 

It is truly remarkable that while the framers of the 
Draft Constitution proceeded on Article XXXI ·Of Japanese· 
Constitution of 1946, it completely ignored Articles XXXII, 
XXXIV o.nd XXXV. It is clear, therefore, that the framers 
·of the Draft Constitution deliberately decided to give the 
persons in authority wide, arbitrary or discretionary powers 
of constraint, and to refuse to the subject the right to test 
exorcise of executive authority in a court of lo.w. Sir 
Brojond:ra Mitter, the well-known Indian, jurist, has in two 
short sentences summed up the effect of Article 15 of the 
Draft Constitution; He says " Article 15 secures procedural 
<lue process only. It affords no protection against tyrannical 
laws". 

No protection against tyrannical laws 
' ' 

This, then, is the position in India.. to-day. We have 
no protection against tyrannical laws; we have no protection 
against the arbitrariness of the Executive Government. 
The Constitution has deliberately p,rovided for " executive 
justice " o.nd not for "rule of Ia~ "· I ask myself, is this · 
the· independence for which the people of Indio., and parti
cularly the Indian N ationo.l Congress, fought the British 
power from· 1885 and particula.rly from the date when 
1\Io.hatma Gandhi took up the leadership of the Congress! 
The Indian National Congress in the second year of its 
existence passed a real resoultion for the separation of the 
judicial from the executive. I find no evidence that the 
Congress Governments are at all anxious for such sepa.ra tion 
to-do.y. The Indian National Congress ha.s passed numetous 
resoultions protesting against , " the la.wless laws"' passed 
during the British regime for the suppression of civil liberty 
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"'· and for the consolidation of its power·l to day the leaders of' 
the Congress have completely forgotton those resoultions and 
they have deliberately given power to the executive govArn· 
ments to-suppress civil liberty and to substitute executive 
justice for the " rule of law ". There js a well-known saying 
that the Romans made world-wide roads and that down the 
same roads came her conquerors. The British made many 
laws for suppression of liberty and for consolidation of its 
power. The Con~ess Governments have found it convenient, 
not only to retain all those laws, .but also to make new laws 
for the suppression of civil liberty. There was no greater 
advocate of civil liberty and for the rule of law than the 
present Prime Minister of India. His autobiography, which 
shou1d be read and re-read by every student of politics, is 
full of human SYmpathy and hatred of government by 
<Joercion; yet strange to relate he is to-day the upholder of 
the exercise of coercive powers by the State._ I do not find 
any change in the administrative methods to-day. We have 
the same Police Raj ; orders under sectio,n 144, Code of 
Criminal Procedure, continue to be made ; and l!tthi charges 
have not- been stopped. Calcutta especially occupies a proud 
position so far as orders under section 144, Code of Criminal 
Procedure, and lathi charges are concerned. We still 
<Jontinue to be governed by ordinances. - I will re!J-d to you a. 
passage from'Pandit Nepru's autobiography:- _ . 

" Brazen-faced hypocrisy could hardly go furlher. Here was India 
being governed forcibly under an absolute dictatorship wit!. Ordinance 
laws and suppression of every kind of civil liberty, and yet our rulers 
talked unctuously of democracy. Even normally, where was the shadow 
of democracy in India? n was DO doubi natural for the British 
Government to defend ita power and vested interests io India and to 
suppress those who sought to challenge ita authority. Bot ita assertion 

· that all this was· the democratic method waa worthy of record for future 
generations to admire and ponder over." 

I respectfully submit that this exactly is the position in 
India to-day. . • . . · ' . 

· West Bengal Security Act. 
This brings me to the security acts which have been 

passed by the different Provincial Governments, no doubt 
under the direction of the Central Government. ~ propose 
to discuss the West Bengal Act.• · 

Section 16 of the West Bengal Security Act originally 
provided that, · 

" Tb.e Provincial G>vemment, if satisfied on reasonble groun~s, 
wilh respect to any p~rlicular 1/erson _that with a view to prevenllng 



him from doiiig any au bveraive acl il is necessary so to do, may mak& 
an order-

(a). Directing thai be be.detaioed; 
,(b) Directing thai, except in so far as. he may be per.;,itted by 

the provisions of the order, or by sQoh authority or person as may b& 
oipecified tberem, he eball not be in any such area or place i.n Wes~ 
Bengal ae may be specified in the order; 

(o) Requiring him to reside or. remain in such place or within 
such area in West Bengal as may be specified in the.prder; and if be is 
not already there to proceed to that place or area within such time as 
may be epecified in the order ; 

· (d) Requiring him to notify his movements or to report himself 
or both to notify hie movements and report himself in snob mann &I', al 
such times and to such· authority or person as may be specified in tb& 
order ; ' 

(•) Imposing upon him eoob restrictions as may be specified in 
tbs order in respecl of his employment, business or movements, in 
respect of his association or communication with other persons, and 10 · 

respect of his activities in . relation 10 the dissemination. of news or 
pr~pagation of opinions.'' 

I ask myself, can arbitrariness go further? What civil 
liberty can there be in· a country where the executive 
Government possesses powers as wide as the powers whic~ 
the Provinc'ial Government of West Bengal has under section. 
16 of the West :jlehgal Security Act? We hear that in 
Soviet Russia the citizens 'have no personal liberty; but is 
there any difference between the powers exercised by the 
executive government in Soviet Russia and. those which are 
exercised by the West Bengal Government under seotion.l6 t 

We have been told the Provincial Government of West · 
Bengal, which is thl) government freely chosen by the people 
of West Bengal, is not likely to exercise any powers under· 
sectio11 16 with respect to any particular person, unless it is 
satisfied beyond Jl.oubt that it is necessary to detain such 
person. with a view to preventing him from. doing any 
subversive act. · My reply is that I prefer justice of the 
courts of law to executive justice. I may mention that a. 
case came up before the Calcutta -High Court, and the 
Caloutt~~o , High Court, took the view that it was com
petent • to inquire into tire question whether reasonable 
grounds existed in any particnlar case with respect to 
an order under section 16. Immediately an ordinance was 
passed removing the words " on reasonable grounds " ; s~ 
that t~e Provincial Government may make an order of 
detention even if not satisfied on reasonable grounds. The-
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()bje<;,j; of the. ordinance was clearly to prevent the High 
Court from interfering in any case of detention under 
section 16. 

• 
It has been said that there is no reason to believe that 

these orders of detention have in bet been made without ah 
.anxious. !JOnsideration of the circumstances leading· to such 
()rders. The suggestion is without any basis whatever. 
Section 17 of the Act provided that an order under eQction 
16 should be in force for such period not exceeding three 
months provided · •. . . 

"That the Provincial Government may, if and eo often •• it think .. 
fit, before the date on which under thie section any such order would 
otherwise have .ceased to be in force, ploce before, a judge of the High 
Court in Calcutta, the grounds on which the order is mad&, the 
representation,· if any, made under section 18 by the person affected 
thereby and such fnrth~r material• as the Provincial Government may 
think fit and the Provincial Government shall, in accordance with the· 
decision of the Judge thereon,issne an order of release or a fresh order of 
detention for a period nos exceeding nine months as may be determined 
by t\le Judge ... ; 

There is another proviso to this section which provi'des, 
" That the person affected by the order ehall not be en tilled to be 

defended or represented by any lawyer or other person before the 
.Judge.". · 

Lydford Justice. 
The effect of sections 16 and 17 is that the person affec

ted by the order· is detained for three months ; but before 
the expiry of three months his casll is put up before a judge 
of 'the High Court.; and the judge has to decide on the 
ex parte materials placed before him by the executive 
government·and such representation as may be made by the 
detenu himself whether grounds existed for such detention. 
H the judge decides that there were grounds for such 
detention, a fresh order of detention may be made for such 
period not exceeding nine months as may be determined by 

· the ju_dge ; .but if he decides that there were no grounds 
whatever, the Provincial Government shall, in accordance 
with ·the decision of the judge, issue an order of. tel ease. 

You will note that the person affected is detained for 
three months; and his case is put up before a judge on the 
~xpiry of three months. This is what is known as " Lydford 
.Justice " ; 

" I ofl have heard of Ly.dford law, 
" How in the mom they hang and draw 
" And eit in jndgment after." 
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In the next place, the judge has to form his opinion on 
the ex-parte statements put up before him, the statements 
whic\1 have not been tested by cross-examination. 

In due course the case of 107 detenus was placed before a 
judge of the Calcutta High Court; and the latter found that 
there was no caHe against 68 of the detenus out of 107 detenus. 
In other words, no grounds existed in respect of 63 per cent 
of tlw detenus, reasonable or otherwise or at all. After this 
it is ausurd to say that the cases of these detenus are 
examined with any care. 

Section 18 provides that where an order of detention is 
made in respect of any person, the authority making the 
order shall, within fifteen days after the order is made, 
communicate to the person affected thereby the grounds on 
which the order has been made against him and such other 
pa•·ticulars us are in the opinion of such authority ~ufficient 
to enable him to make, if he wishes, a representation against 
the order and such person may at any time thereafter make a 
representation in writing to such aut.hority against the order, 
and that it shall be the duty of stich authority to inform such 
person of his right of making such representation and to 
a fiord him tho em·Jie~t practical opportunity of doing so. I 
bdiove a provision of this nature is to he found in all the 
dilTerent security acts passed by the different provincial 
legislatures. The different High Courts have held that they 
are competent to decide whether the particulars supplied to 
the detcnus are suilicient to enable them to· make a representa
tion in writing to the authority against the order of detention. 
Numerous oases have como up to the different High Courts; · 
and in numerous cases the High Court have held that the 
particulars supplied wPre not sufficient to enable the detenus 
to make representation to the authority against such deten
tion and have ordered the release of the detenus. The High 
Court exercises its V<'ry limited power under the Habeas 
Corpus section of tho Code of Criminal Procedure. It has no 
power to go b<'hind the communication made.to the detenu 
containing the grounds on which the order for detention was 
made. If tfw communication does not disclose even prima 
facie grounds for detention, the High Court has exercised its 
power to order the release of the detenus. If it does disclose 
prima facie grounds, the High Court has no power to interfere. 
The point which I am making is that the High Court has 
very limited power of interference. Even then the different 
High Courts have in numerous cases ordered the release 
of the detenus. In my own experience I have seen fantastic 
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grounds being put forward in support of an•Order for detention. 
I am firmly convinced that the orders for detention are made 
really by the District Magistrates on the reports of the 
Superintendents of Police, and that the cases are not examined 
by the higher officials at all. If this were not so, absurd and 
fantastic grounds could not have been put forward in support 
of orders of detention. It follows therefore that the civil 
liberty of the subject depends on the whim and caprice of the 
police officers. It must be remembered that the mentality of 
the police has not changed, nor the mentality of the permanent 
officials. Before independence, they served their British 
masters, not hesitating to make reports against the Congress 
leaders on false and frivolous grounds. Now, they serve the 
Congress with equal zeal, dishonesty, and callousness. 

The inhuman side of the state apparatus 
There is a moving chapter in Panditi.j's autobiography 

which deals with his jail life in Naini prison. It is full of 
pathos, human understanding and sympathy and is in marked 
contrast to a statement recently issued by the Director of 
Publicity, Bombay. He sees round him convicted prisoners 
who do not see a child or woman or even animals. 1'hey lose 
touch with the outside world completely, and have no human 
contacts left. He says that from time to time the prisoner's 
body is weighed and measured, and he asks, " how is one to 
weigh the mind and the spirit which wilt and stunt them-

· selves and whither away in this terrible atmosphere of 
oppression?" He poses to himself the question, was this man 
guilty at all of any act or offence ! He says. "police 
methods in India. have long been suspect; in politica.l 
matters they are-doubly so ". He a.dds, 

" One sees in prison the inhuman side of the State apparatus of 
· administrative repression at its worst. It is a machine which works 
away callously and unthinkingly, crushing all that come in its grill" 
and the gaol roles have been purposely framed to keep this machine in 
evidence. Ofl'ereq,.to sensitive men and women,. this aoollesa rfgime is · 
a tortqre and an anguish of the mind. I have seen~ong-term convicto 
sometimes breaking down at the dreariness of it all, and weeping like 
littlle children. And a word of sympathy and encouragement, io rare 
In this atmosphere, has soddenly made their faces light up with joy and 
gratitude''. 

"The life of detenus 
The detenus a.re not convicted prisoners at all ; they 

ha.ve been put outside the pa.le of law as the result of the 
exercise of arbitrary power on the part of the executiv& 
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Government. They too are sensitive men, they too have 
wivcR, mothers and children with whom they have no 
<>ontact at all. If the figures given by Sardar Vallabhbhai 
Pntcl can be relied on, l6ll Communists and 1400 Communa
lists arc confined in jail to.day, and no opportunity has been 
given to them to establish their innocence in courts of law. 
Are they really Communists and Communalists ? If so are 
they really engaged in subversive acts? Who can tell? True, 
the police have made reports against them; and the District 
Magistrates have acted on those reports. But, as Panditji 
has told us, "·Police methods in India have long been 
suHpect ; in political matters they are doubly so ". We also 
know that in numerous cases different High Courts have 
ordered the release of men put under Jock and key under the 
Security Acts because tho communications made by the 
authorities to those men containing grounds for detention 
did not ·even raise a prima facie case for detention. 'Vho 
can say that these men are not the victims of police zid and 
zulum? Who can say that they have not been engaged in 
perfectly legitimate political warfare against the Congress 
Government, and have been put away to prevent them from 
causing embarrassment to those in power? They have been 
put outside the pale of law. They have no right to vindicate 
their honour in courts of law. Executive justice, which is no 
justice, has been meted out to them, and they must be 
satisfied with that. 

The staiement of the Bombay Director of Pub!iciiy. 
In this connection I should like to draw your attention 

to a statement recently issued by the Director of Publicity, 
Bombay, with regard to a hunger-strike by the alleged 
Communists in Bombay. The statement runs as follows :-

" Men who hove pledged themselves to subversive and disruptive 
activities and who are bent on using violence to bring about a. change 
in the form of government, take care to circumvent 'he ordinary law 
of the lond, hence the need for extra-ordinary powers to protect the 
.State nod society •:<•inst the onslaught of anti-national elements. A 
repetition of the demand for trial by a conrt of law on the part of 
these persons cannot, therefore, be taken seriously." 

\Vho has told the Bombay Government that these men 
confined in jail have pledged themselves to subversive and 
disruptive activities? They strenuously denied the allega
tions against them and asked that they should be put on trial 
so that they may have an opportunity of proving that the 
allega tiona against them are wholly false. It is true that the 
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police have decided for themselves '"that these men are 
dangerous elements in society and ought to be put outside 
the pale of law. It is also true that the Bombay Government 
~as accepted the police r~p?rts. . But I decline to accept the 
JUdgment of the Home l'IIm1ster m preference to the judgment 
of the courts of law. The statement continues as follows:-

"The demand for lrial by a courl of law, comin~: as it does from 
lbe communists, can only be described as of academic im portauce. The 
Government have already appointed a retired jndge of the High Courl· 
to review the cases of all the delenus." 

Note the taunt in the words, " coming as it does from the 
Communists " ! The Coinmunists are not worthy of serious 
consideration; they are outside the pale of law altogether ! 

A callous and heartless statement about 
detenu allowances 

• I should only like to say that if I were appointed a judge 
to review the cases of the detenus, I would, with all respect, 
decline the p.onour. It is quite impossible to decide a case on 
the ex-parte statements made by the police authorities when 
moreover those statements have not. been tested by cross
examination and the detenus have had no opportunity to 
contradict those statements. Is it to be seriously suggested 
that a review of cas,es by a retired judge of the High Court 
on the ex parte statements of the police is the same thing as 
a trial by a court of law? The statement then deals with 
the demand of the detenus for-family allowance. It says: 

11 These men have gone about their subversive activities in a. 
deliberate and planned manner, knowing fully well the injury they 
were doing to the country and the consequences they oho,nld face. 
They wantonly exposed their familieo to certain riskf. Now ,thai they 
have been detained for their activitieo, they cannol blame anyone bu~ 
themselves for the hardships which they have brought on lho heads of 
their families. The delenus' demands and the hunger-strike lo enforce 
these demands can only be interpreted as a desperate attempt of the 
Communists lo allracl public opinion lo themselves." 

So it used to be argued by the British Government when 
hunger-strike used to be resorted to by those confined in Jail 
without trial; and the communiques which used to be issued 
by the British Government were met by indignation and 
resentment throughout India. A more callous and heartless 
statement it is impossible to imagine; and I would . 
respectfully draw the attention of Pandit Nehru to this. 
statement. 
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.Whaf Pandit Nehru says 
Pandit Nehru is certainly a champion of democracy and 

liberty; and I would take the liberty of quoting a long 
passage from his autobiography in reply to the communique 
recently issued on behalf of the Bombay Government:- · 

"In Western conntries '', Pandit Nehru says, " a strong pnblio 
opinion has be~n bnm up in favour of civil liberties, and any 
limitation of them is resented and opposed. (Perhaps this is past 
history now). There are large numbers of people who, though not 
prepared to parlicipate in strong and direct action themselves, care 
enough for the liberty of speech and wr.iting, assembly and orgaui
eation, person and press, to agitate for them ceaselessly and thus help 
to check the tendency of the State to encroach npon them, The Indian. 
Liberala claim to some extent to carry on traditions of British 
Liberalism (although they have nothing in common with them except 
ths name), and might have been expected to put np some inte11eclnal 
oppoosition to the suppression of these liberties, for they suffered from 
this also, But they played no such part. n was not for them to say 
with Voltaire: 'I disagree absolutely with what yon aay, but I- will 
defend to the death 1onr right to say it.' 

It is not perhaps fair to blame them for this for they have never 
stood out aa the chompions of democracy of .liberty, and they had to face 
• situation in which a loosl word might have gol them into trouble. n 
is more pertinent to obse~ve the reactions of thooe ancient lovers of 
liberty, tbe British Liberals, and the new socialist• of the British 
Labour Party lo repression in India. They managed lo contemplate 
lbe Indian scene with'a certain measure of equanimity, painful as it was, 
and sometimes their satiefaotion at the snocese of the' acienufio applica
tion of repreasion ', as a correspondent of the Manchuler GUCJrdian put 
it, was evident. Recently the National Government of Great Britain 
ha• sought lo pan a Sedition Bill, and a great deal of criticism has been 
directed to it, especially fiom Liberals and Labonritea on the ground, 
inter aliiJ, lhat it restricts free speech and gives magistrates the rigbl of 
issuing wa'rranta for eearcbea. Whenever I read this crilioiam I symp .. 
lhised witjl il, and I bad at the same lima. the picture of India before 
me, where tho actual laws in force lo-day are approximately a hundred 
times worse than lhe British Sedition Bill seeks lo enact. I wondered 
bow il wao that Britishers wbo e~rain al · a, gnat in England could 
swallow a oomel in India witbonllorning a ha1r. Indeed I bavo alwaya • 
wondered at and admired tbe astonishing knack of the British people 
of making their moral standards correspond Wllh their material interests, 
and of eeaiog virtue in everything lhat advances their imperi~l designs. 
Muuolinitand Hitler are condemned by them in perfect good faith and 
with rigbteona indignation for their attacks on liberty and democracy; 
and, in equal good faith, similar attacka and deprivation of liberty in 
India aeem lo them as neo·essary, and I he bigbeat moral reasons are 
advanced to show lhatlrne disinterested behaviour on their pari demands 
the~."· · 
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,The extract which I have quotea constitutes an attack 
-on the Liberals, both Indian and British.· The Indian 
Liberals pretend to carry on the tradition of the British 
Liberals; but they are too afraid to speak out when so much 
repression is going on all round. And what about the British 
Liberals? They have a knack of making their moral stand
ards correspond with their material interests. Is it to be 
said that the leaders of the Indian National .Congress have 
also a knack of making their moral standards correspond 
with their material. in~erests? Only up to the other day, 
they were denouncmg the •· lawless laws " of the British 
()n high moral grounds. In his autobiography, Pandit Nehru 
says, "Large numbers lie in prison and spend their young 
lives, year after year, eating their hearts out ". In the 
footnote he draws our attention to the statement of Sir Harry 
Haig, the Home Member, in the Legislative Assembly on 
July 23, 1934, that the total number of detenus were 
2,000 to 2,100. 

Establishm.ent of Congress dictatorship 

I would"respectfully ask the Prime Minister whether the 
position is not the same in India to-day. Over 3,000 persons 
are in confinement to-day though they~ have not been 
convicted of any offence. Pandit Nehru along wlt,h all the 
Congress leaders condemned the British Govel]liilent for 
acting exactly as the provincial governments ar~ actin~ 
to-day. It is quite true that" the highest moral reasons' 
are advanced by them to show that " true disinterested 
behaviour on their pan" demands that over 3,000 persons in 
India should be confined in jail without trial. But . history 
will record how the Congress leaders, champions of deptocracy 
and liberty, abandoned the principles of democrg,cy and 
liberty as soon as they came to power, and will not hesitate 
to say that they did so, in order to establish Congress 
dictatorship in the country. In exercise of the powers under 
'' the lawless laws", they have suppressed political parties, 
they have taken away_ the freedom of the press, tlley are 
issuing orders tinder section 144 to forbid procesBiQnS and 
meetings; they are not hesitating to shoot down evenrwomen 
when those orders are disobeyed; and they have d<'prived 
over three thousand persons of their liberty without bringing 
them up for trial.· This is how dictatorship was established 
in Hitler's Germany, in llfussolini's Italy, and in .Stalin's 
Russia. 
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, The"Sankey declaration 
India is an original member of the United Nations 

Organization. 'In my opinion, the so-called security acts are 
against the spirit and the letter of the Charter of the United 
Nations. · 

I think I am ·right in pointing out that the express 
recognition and the special protection of fundamental rights 
of man have become a general principle of Constitutional 
Law of civilised States and that International Law is 
increasingly taking note of this fact. Freedom from arbitrary 
arrests is surely a fundam'lntal, unalienable, and natural 
right of man. The view is gaining ground that the rights of 
man, unless grounded in,• and safeguarded by, effective 
recognition on the part of the International Society, are not 
sufficiently protected a2ainst violent encroachment by the 
State. Exp,erienoe has shown that the denial of the funda
mental rights of man to freedom tends to constitute a dangel' 
to international peace. Hitler's Germany and Mussolini's. 
Italy art~ oases in point. The rise in the period foil owing the 
first Great War; of various forms of authoritarian dictatorship 
gave a renewed impetus to the claim for an international 
recognition and protection of fundamental human rights. In 
1929, the Institute of International Law adopted a Declara
tion of the International Rights of Man. After discussion 
organised py Mr. Ritchie Caldar, in which all people of every 
creed and type participated, a Declaration of the Ri!(hts of 
Man was .• drawn up by a distinguished committee; This is. 
known as the Sankey Declaration of.. Ri11hts. This Declar
ation is set out at pages 242 to 248 of H. G. Wells' "The 
Outlook for Homo Sapiens". I will take the liberty or 
quoting ;Article 9 of the Declaration :-

" 9.-Pt~rsonal Liberty. 
Unleoa a man ia declared by a competent authority to be a danger· 

to himself or to otbera through mental abnormality, a d'eclaration 
which mnet be confirmed within seven days and thereafter reviewed at. 
least annually, he shall nol be restrained for more than twenty-four· 
boura without being charged with a definite offence, nor shall he be 
remande~ for 1 longer poriod·lball eight days without his consent, nor· 
imprieoned for more than tbreo months without a trial. 

At; reaeonable lime before bis trial, he shall be furniehed with a .. 
copy of the e~idence which it ie propcaed to use against him. 

At the ond of the throe months period, if be has not been tried and,. 
aentanced .. by duo procooal3f the law, be shall be acquitted and released~ 

No man shall be charged more than once for the eame offence. 



Although he is open to the free criticitm of his fellows, a wan, a 
have adequate protection from any mierepreeentMioo thaS may disti'Jss 
or injure him. Secret evidence is not permiaaible. 8tateruen's recorded 
in administrative dossiers shall not be used to justify the slighte&t 
infringement of personal liberty. 

A dossier is merely a memorandum for adminiatrat.ive nae; it shall 
not be need u evidence without p~oper confirmation in open court ... 

It is pathetic to observe that while all ci viii sed nations, 
including Japan, have realised that a recognition of the 
fundamental rights of man is essential to provide a defence 
to the citizen against the discretionary power of restraint on 
the part of the Government, for " power tends to corrupt and 
absolute power corrupts absolutely", India alone has struck 
a discordant note; India alone shows a tendency to go back 
to absolutism. . 

Declaration of human rights by United Nations 
The outbreak of the Second World War strengthened the 

belief that the international recognition and protecoion of the 
rights of l\Ian was an essential requirement of international 
peace. That conviction was repeatedly given expression in 
various Declarations on war aims, such as, the Atlantic 
Charter of August 14, 1941, and the Four Freedoms message 
of President Roosevelt to Congress qn January 6, 1941. The 
Charter of the United Nat ions indicates in numerous 
provisions the recognition of human rights in the international 
field. I refer you to the Preamble : " We the peoples of the 
United Nations, determined, .................... to reaffirm faith 
in fundamenb.l human rights, in the dignity and worth of the 
human person .................. " The purposes of the Fuited 
Nations are set out in Article 1, and one of the purposes 
as set out in sub-article 3 is " to achieve international 
co-operation in solving international problems of an economic, 
social, cultural or humanitarian character, and in promoting 
and encouraging respect for human rights and for funda· 
mental freedoms for all without distinction as to race, sex, 
language or religion." Article 13 provides that the General 
Assembly shall initiate studies and make recommendations 
for that purpose, inter alia, of promoting international 
co-operation in the economic, social, cultural, educational and 
health fields, and assisting in the realisation of human ri~hts 
and fundamental freedoms for all without distinction as to 
race, sex, language or religion. Article 55 provides that 
" with a view to the creation of conditions of stability anrl 
well-being which are necessary for •peaceful and- friendly 

r 
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Ations among natiomi'bo.sed on respect for the principle of 
etJ. ual rights and self-determination of peoples, the United 
Nations shall promote, inter alia, universal respect for, and 
observance of, human rights and fundamental freedoms for 
all without distinction as to race, sex, language or religion. 
Article 62 gives power to the Economic and Social Council 
" to make recommendations for the purpose of promoting 
respect for, and observance of, human rights and fundamental 
freedom for all." Article 68 gives power to the' Economic 
and Social Council "to set up Uommissicns in economic and 
social fields for the promOtion of human rights.'' 

The Charter" clearly contemplates the· setting up of a 
Commissibn for human rigllts, one of the principal tasks of 
which. would be the'drafting of an International Bill o~ 
Rights .. 

India's sovereiga'ty limited by its membership of 
United Nations. . · 

India is an original member of the United Nations 
OrganisatiOn, ~tnd is clearly bound by the Charter of the 
United Nations. I submit that its membership involves a 
limitation on its absolute sovereignty in the legislative field. 
Having determined" to reaffirm faith in fundamental human 
rights" and having undertaken, in the most solemn manner, 
to promote and encourage respect for human rights and for 
fundamental freedoms for all, it is, I submit, contrary t~ 
international conception of human rights on her part to put 
the libej-ty of the subject at the mercy of the execut\;~:e 
government • 

• Th~'only questionis whether the question of civil liberty 
is " essentially within the domestic jurisdiction of " India 
and so ';outside the jurisdiction of the United N a tiona. In 
two recent oases, the General Assembly of the United 
Nat ions' has asserted its right to enforce respect for funda.
mentaHreedoms irrespective of domestic jurisdiction; in the 
case of priests, pastors and laymen of Hungary, and in the 
case of those who by origin were Indians in South Africa. 
These cases are known to you; and tile moral importance of 
the decision of the General Assembly cannot be overestimated. 
In the)r• case of South Africa, it was conceded that those for 
whom ndia fought w«.>re South African nationals, although 
Indians by origin. The leader of the South African delega
tion insisted that the United Nations Assembly was not 
compelent to entertain India's complaint about the treatment 
()~ Indians in South Africa. In the great speech which he-



made, Mr. Setalvad pointed out that -the~ ../in&. ,( 
Africa were subjected to all kinds of depti • !} of huni1n 
rights and fundameptal. freedoms; and, as • ..,~Ive already 
said the General ~ssembly decided that it w~s competent to 
inquire into the matter. If. Sou~h Africa sl~ml~ lik~ to take 
up the case of the Commumst:s and Communaltsts m India 
and complain that they are being aeprived'of human rights 
and fundamental freedoms, it will notJe open to India to 
take refuge in Article 7 of the Chart and contend that 
these are matters essentially within~_r>mestic jurisdiction 
of India. 

Separation of the judiciary from the execulive· 
This, then, is the position in 'Inilia to-day; I have 

already said that there is little inciin8,tion on the part of the 
provincial Governments to separate the judiciary from the 
executive. A recent uebate in the Constituent Assembly has 
increased my fear in this respect. Prof. K.T. Shah's amend
ment by which he sought the inclusion of 'a. new Article to 
separate the judiciary .from the executive was· defeated. Mr. 
K. M. Munshi, a leader of the • Congress, ... opposed the 
amendment : and, if he has been correctly repOJitcd in the 
Hindustan Times (May 25, 1949, dak ·edition), he isaid that 
".the doctrin!l of separation of powers was now an explod<;d 
.doctrine." All that I can say is that this theory )las been 
for1\led so~ewh9;t la~e in the ~a~ and only after the\Congress 
hal ~stabhshed 1ts dtctatorshlp lll th~ country. 

Need for an.opposilion 
I am convinced that those who value freedom, should 

. come together .without delay and organise a truly delfwcratic 
party,in India to-day. I have little hope that this pEy will 
make any impression on the electorate at the next eneral 
Election i for high is the prestige of tha Congr 1 and 
~illahatma Gandhi's name, which the Congress lead<fs will 
exploit to the fullest extent, will without doubt oarr:r them 
to power; but" nevertheless an opposition is· necessarj; and 
I have no doubt that this party will constitute an 1"ective 
opposition in the different legislatures. I have evei"f confi
dence that this·Conference will give a lead to the co~try as 
to the means to be adopted to fight this new menace "n this 
country. We must never forget that "eternal vig' *nee is 
the price of liberty." · 
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