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Control of Movements in Kashmir State 
Law of 1953 and Its Administration 

Miss Mridula Sarabhai, a prominent Congress worker 
who has kept herself in closa touch with developments in 
Kashmir State and is never weary of protesting on 
.grounds of civil liberty against the long-continued 
detention for 31 months of Sheikh Abdullah without charge 
-or trial, bas in an article exposed the vagaries of the 
.Jammu and Kashmir Ingress ( Control ) Act 1953 and of 
.the administration of its provisions. 

Before the present law was enacted, there was a law 
in existence in the State which controlled by means of 
-permits the entry into the State of foreigners, i. e., those 
who were neither permanent residents of the State nor of 

·other parts of India. That permits should be required for 
<temporary visits or repeated journeys . to the State from 
i'oreigners Miss Sarabhai regards as but reasonable. "A 
foreigner's stay in the State, " she says, '' may be 
-restricted, as is usually done in oth•r countries, in view of 
"the fact that if a foreigner misbehaves, the local 
authorities get involved in international law, and the 

•question as to whether the local law can be applied to the 
·person concerned creates complications. Therefore, 
:periodical extensions of permit may be a h•althy check on 
;any complications against subversive acUvities. •' 

But after the anti-Abdullah coup the present Act 
was adopted which puts an Indian citizen who is not a 
_permanent resident of Kashmir on the same footing as a 
;foreigner, though no complications of international law 
·can arise in the case of an Indian citizen. Such a citizen 
<too has to obtain a permit under the new law if he wishes to 
·enter the State. To this extension of the requirement of 
·a permit Miss Sarabhai naturally takes strong exception. 
Kashmir has in law acceded to India and is therefore 
.a part of India ; and the right to freedom of movement 
guaranteed by Art. 19 ( 1 ) (d) of the Indian Constitution 
.should be available to all Indian citizens, whether they wish 
to go to Hyderabad or Kashmir. But Kashmir State 
has already been given power, which no other State 

.. enjoys, of restricting this freedom " in the interests of 
.the security of the State.'' And under this modification 
<Jf the. Indian Constitution in its application to the 
..State of Kashmir, the State has now the power to control 

Indian citizens' entry withiu its borders just as it ploases 
the State authorities to exorcize the power, The Jaw pro
vides that" no person shall enter into Jammu and Kash
mir State from any place in India outside the State 
unless he is in poasession of a permit." An Indian citizen 
who enters the State without a permit e><poses himself to a 
penalty of one year in jail and Rs. 1,000 fine, besides 
being liable to be removed from the State. 

It is not surprising that when the State Government 
has gone so far to curtail one of the fundamental rigllts of 
Indian citizens, it does not omit to give absolute discre
tioMry power to the authorities concerned to grant or 
withhold a permit. The 1953 law was originally limited 
in duration to two years) but before its expiry it was re
enacted as an ordinance on 4th August 1955, which must 
since have bean given the shape of a statute. The notifica
tion issued under the ordinanoe states that permit authori
ties u may refuse to issue any such permit withot assign. 
ing any reason'' and the ordinance itself gives complete 
protection to the authorities by providing that " no suit 
prosecution or other legal proceedings shall lie against an; 
person for anything which is in good faith done or in
tended to be done under this Act." Such a complete deniai 
of the due process of law, eKempting all proceedings undor 
the Act from a court test of any kind, and the fact that 
there are no safeguards against misuse of these . extra
ordinary powers in restricting the movements of any 
citizens "on no grounds at all or on personal vjndictive
ness," irks Miss Sarabhai's soul terribly, 

But, according to Miss Sarabhai, it is not only the 
entry of Indian citizens into Kashmir State that · is 
regalated under the Act, but also the exit of Kashmiris 
out of the State for business or other purposes. The Act 
of course does not provide for the latter. It is a law for 
the control of the ingress of non-Kashmiris into Kashmir. 
but is also used as a means of controlling the egress of 
Kashmiris out of Kashmir. There is of cour•o no 
authority in this or any other law for this kind of oontroL 
But she asserts that such control is in fact In operation. 
Under the law as it stands, lodian ciU.zens are not 
allowed to enter the State " by water, land or air '• e'!'oept 
on-a permit; but under the law as it is interpreted by th& 
executive, residents of Kashmir are not ~!lowed to Jeava 
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the State by water, land or air without a permit. Miss 
Sarabbai says: 

Even though there is no provision in tbe Act itself 
whereunder it is necessary to secure a permit to leave 
the State territory, strangely enough, even tbe Indian 
Air lines Corporation does not issue a ticket unless a 
permit is produced. By road one would be arrested 
at the border if found to be without a permit. There 
are numerous cases where the Kashmiris were not 
sanctioned a permit to go to India even when they 
had specifically stated that their object was to meet 
the Prime Minister and the Home Minister of India. 
So this Act which was meant to safeguard the State 
from external dangers bas been used for party politics 
and has tbue prevented persons from seeking redress 
from Indian authorities for their trials and tribulations 
that have been their lot since the shocking events of 
9th August 1953. 
Miss Sarabhai further says that "inhuman treatment" 

is often meted out to persons who were on the other side 
of the cease fire line but who WGre very properly regarded 
as Indian citizens entrapped in the enemy territory and 
were allowed to return to Kashmir. Such a person, if 
found undesirable, can legitimately be sent back to 
Pakistan immediately after he crosses the cease fire line. 
But if a person in the Pakistan-occupied territory comes 
to Kashmir and is allowed to settle there, it would be 
wrong to send him back. What is now happening is, says 
Miss Sarabhai, that if a person across the border is 
allowed to settle in Kashmir and if later euch a person 
becomes suspect in the eyes of the Kashmir Government, 
the latter " do not take the usual legal procedure against 
him by either detaining him or exiling him in a proper 
,way, but instead they take him to the thana, illegally 
detain him, beat him up and throw him across the border.'' 
And she gives a recent instance that bas come to her 
notice of such a happening. " It is stated that Shamsuddin 
of village Cbougal Maidan, tahsil Hindwara, district 
Baramullab, was in 1947 entrapped on Muzafi'arabad side 
of the State. In 1950, after satisfying the State authorities, 
he was allowed to return and stay at his home. About 
two months ago, the Kashmir gpecial police staff arrested 
him with two other co-workers, viz., Mohiuddin and 
Ahmed Din, Tbey were taken to the police thana " and 

are alleged to have been subjected to third degree methods, 
'' It is stated that the police took them to the cease fir& 
line and threw them across to Pakistan-occupied Muzaf-
farabad forest area,'' "Shamsuddin is reported to have died 
of injuries, It is alleged that police wrath on Shamsuddin 
was due to his being the Vice-President of the Plebiscite. 
Front of the Hindwara tahsil." She has given the 
incident as was related to her and says that the matter-
"calls for thorough investigation, " Whether this. 
particular incident is true or not, we would say that if 
such practice prevails, it ought to be stopped immediately. 
Kaehmir State has amply provided itself with powers t; 
deal with persons who threaten the security of the State ~
it can detain such persons in jail, and the State is none 
too squeamish in detaining people without bringing them 
to trial. But the policy of " pushing back, " as Miss
Sarabbai calls it, has no justification. 

The point that Miss Sarabhai makes about the 
operation of the Act is that the Union Government cannot 
wash its bands of the injustices that result therefrom. 
It is true that Kashmir is unlike other States that have 
acceded to India in many respGcts. It enjoys many
privileges and immunities which no other State enjoys. 
Evidently it was thought that unless an exceptionally 
advantageous position was carved out for Kashmir, there
was no possibility of retaining her in India at all. One
advantage she has is that she has acceded to India only 
in respect of defence and external affairs and communica
tions. In every other respect she is recognized to be
independent, and the Kashmir Government, both under
Sheikh Abdullah and his successor in office, has never
ceased to flaunt this independence to Kashmiris. In spite, 
of all this independence, however, unusual as it is in an· 
acceding State," security of the State," to preserve which· 
the Ingress Act was passed, is a subject closely connectecb 
with matters in regard to which the Union Government 
has still retained power. Miss Sarabhai's conclusion. 
therefore is that ·if injustices are perpetrated in th&
operation of the Act, the Union Government cannot plead· 
that it is constitutionally incompetent for it to afford 
redress, and tltat if in spite of the existence of constitu
tional power, it fails to redress legitimate grievances, it is. 
no less responsible for the continuation of the injustices 
than the Kashmir Government which oauses them. 

THE INSTITUTION OF SECRET INFORMERS 
BROAD ATTACK BY THE COURT OF APPEALS ON THE SYSTEM 

In the case of Dr. John P. Peters (vide p.: iii : 249) 
the constitutional issue of a person in Government 
employment having the right to know and face his 
accusers was squarely raised before the Supreme Court. 
Dr. Peters had been rem'tlved from a Government job on 
~he recommendation of the Loyalty Review Board made ou 
1:he basis of derogatory information supplied by informants 

whose identity could not be disclosed. Tbe Justice 
Department in tbat case took up the extreme position 
that the President bad the sole authority to appoint and 
dismiss Government employees, which t:ould not therefore 
be subject to the control of the judiciary ; that the 
Executive had a right to keep the sources of information 
confidential in loyalty cases ; and that consequently-
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judicial standards of due process were not applicable· to 
procedures followed in removing a Government employee 
from his job. On the other hand, Dr. Peters maintained 
that he was denied due process inasmuch as he was not 
afforded, in the hearing of his case by the Loyalty Review 
Board, an opportunity to confront and cross-examine his 
accusers. He in fact requested the Court to decide his 
case on constitutional grounds alone. The Court decided 
in favour of Dr. Peters, but without pronouncing on the 
constitutional questions raised by both parties to the suit. 
It is the custom of the Supreme Court to avoid passing on 
constitutional issues except where such an opinion is 

.strictly necessary. Thus the question whether an accused 
security risk has the constitutional right to face his 
accusers has yet remained undecided by the highest 
tribunal. In the earlier case of Dorothy v. Richardson 

· ( vide p. iii : 231) the Supreme Court was evenly divided 
and the opinion of the Court of App'l"ls in favour of the 

·Government was left undisturbed. 

It appeared that in the recent case of Parker 11. Lester 
. the Supreme Court would have an occasion to decide 
whether, as the Government contends. informants' names 
<ould be kept secret in the interest of national security 
.and yet the accused could be condemned on tha strength 
of information given by the secret informers. The 
Appeals Court decided the case against the Government 
.and an appeal preferred by the Government against the 
decision would, it was expected, elicit the opinion of the 
highest judicial authority on the issue. The Government 

. had in fact made a request to the Supreme Court to extend 

. the time in which to make the appeal, and the request 

. had been granted. Yet it now turns out that the Govern. 
ment has decided not to appeal in this case and the 
.Supreme Court's opinion will therefore not be available. 

At this point it would be best to give the details of 
-this Parker case. Under the port security programme 
,;eamen are employed only if the Coast Guard issues 
,;ecunty cards to them. If the local Coast Guard office 
has doubts about any maritime worker, it holds a hearing, 

.at which information may be obtained from informants 
whose identity is not disclosed to the worker concerned 

.and whose testimony obviously he is not in position to 

.rebut by cross-examination. If the Coast Guard's doubts 
persist, tbe worker is treated as a bad risk and cannot 
work. This kind of security programme covers about 
500 000 seamen and longshoremen. Some of these workers, 
wh~se security cards had been lifted by the Cosat Guard, 
i. e., were declared ineligible for employment as seamen, 
went to court and asked that the Coast Guard be enjoined 
from administering its security programme as set forth in 
.its regulations. These regulations provide that particulars 
. of the charge need not be given if that would result in the 
source of the derogatory information being given. The 

,seamen complained .that tbe regulations prevented them 
:from knowing whether all the particulars of the charge 

had been given to them and that they were deprived of 
the protection afforded by the Due Process Clause of the 
Fifth Amendment when they were denied the right to 
learn the identity of their accusers and to confront and 
cross-examine them. 

District Judge Edward P. Murphy ordered the Coast 
Guard to give the seamen a general summary of the 
charges and testimony against them. But he specifically 
excluded any guarantee of confrontation, saying: 

The Federal Bureau of Investigation has uniformly 
insisted that practically none of (its ] sources will 
continue to be available to it if proper secrecy and 
confidence cannot at all times be maintained with 
respect to the original source of the information. 

The seamen, not satisfied with this decision, went to 
the Court of Appeals in San Francisco. This Court in 
October last in a 2 to 1 opinion agreed with the seamen's 
contentions and roundly condemned the use of secret in
formers. It did not declare that the existence of the 
maritime security programme was unconstitutional in 
itself, but it declared that the regulations under which 
the programme was worked did not satisfy the test of 
constitutionality. It said that unless some kind of 
confrontation was required, the seamen might not really 
know tbe charges against them sufficiently to make a 
defense. The court said it might be possible to draft new 
Coast Guard security regulations qualifying "in some 
degree " the right of confrontation, but the present 
regulations were unconstitutional. 

The dissenting judge (Judge William Healy) said 
that tbe confrontation issue should be left for the 
Supreme Court to decide. 

The majority opinion, written by Judge Walter L. 
Pope, made a very strong attack upon tbe whole system 
of secret informers. Stating that the issue in this case 
was" whether the danger or possible danger to national 
security is of such character and dimensions that the 
ancient and generally accepted rights of notice and hearing 
may be denied to these seamen citizens, " the Judge 
answered the question in the negative. He said : 

It may be assumed that this determination will 
remove from the investigative agencies to some degree 
a certain kind of information and that, in the future, 
some persons will be deterred from carrying some of 
these tales to the investigating authorities. 

It is unbelievable that the result will prevent able 
officials from procuring proof any more than those 
officials are now helpless to procure proof for criminal 
prosecutions. But surely it is better that these 
agencies sufferfrom handicap than that the CitiZens 
of a freedom-loving coum'i'y shall be denied that 
which has a! ways been considered their birthright. 

Indeed it may well be that in the long run nothing 
but beneficial results will come from a lessening of 
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such tale-bearing. It is a matter of public record that 
the somewhat comparable security risk programme 
directed at Government employees has been used to 
victimize perfectly innocent men. 

The objective of perpetuating a doubtful system of 
secret informers likely to bear upon the innocent as 
well as upon the guilty and carrying so high a degree 
of unfairness to the merchant seamen involved 
cannot justify an abandonment here of the ancient 
standards of due process. 

Furthermore, in considering the public interest in 
the preservation of a system under which unidentified 
informers are encouraged to make unchallengeable 
statements about their neighbours, it is not amiss to 
bear in mind whether or not we must look forward to 
a day when substantially everyone will have to 
contemplate the possibility that his neighbours are 
being encouraged to make reports to the F. B. I. 
about what he says, wh~t he reads and what meetings 
he attends. 

The time has not come when we have to abandon 
a system of liberty for one modelled on that of the 
Communists. 

In the event of war we may have to anticipate 
Black Tom explosions on every water front, poison in 
our water systems, and sand in all important 
ind~strial machines. 

This Parker case is of course not on all fours with 
the Peters case before the Supreme Court, the difference_ 

being that the former was concerned with the right to 
private employment whereas the latter was concernedo 
with the right to a Government job, and it is perh1ps just: 
this difference between civilian employment and public: 
service that led the Government to drop an appeal fr.:>m. 
the decision in the· instant case. The Government has. 
always argued, and it so argu.d in the Peters case, 
that working in a. public office is a privilege and 
not a right, and that since this is so, a Govern
ment worker is not entitled to the constitutional 
guarantee of "due process "- including confronta-
tion of his accusers. But merchant seamen being 
privately employed, the Government probably considera. 
that their case falls in a dlfF'fent category. For. the 
courts have often· held that private employment is a, 
right protected by the due process guarantee. The Court 
of Appeals in the Parker case itself recognized this; 
distinction. It said : 

The (seamen's) "liberty to follow their chosen. 
employment is no doubt a right more clearly entitled. 
to dmstitutional protection than the right of a. 
Government employee to obtain or retain his job, 

Yet, as the Solicitor General himself said, the ruling will 
have " obvious far-reaching implications for the various: 
governmental security programmes." It is lefc to the. 
future to unfold these implications, but in the m'antime 
the Coast Guard is drafting new p~rt security regulations. 
so that they may not be void•d.in future as they were iD. 
the Parker case. 

POWERS OF RUSSIAN SECRET POLICE CURTAILED 
REFORM OF THE CRIMINAL CODE 

Professor Harold J. Berman of the Harvard Law 
SchOol has collected much reliable information in Moscow. 
which goes to show that since the death of Stalin and the 
execution of Beria sweeping police and judicial changes 
have been introduced in the Soviet Union pointing in the 
direction of curtailment of the powers of th9 secret police 
ani! refor!Il of the criminal code. The principal changes 
made as regards the police force are outlined as under : · 

The special M. V. D. ( Ministry of Interior) troops 
that constituted a private army at the disposal of the 
police force have been abolished a.s such. Control of 
these units was shifted to the Soviet Army in 
September, 1953. 

Three special three-man boards ( troikas ) of the 
M. V. D., whicn could sentence Soviet citizens to forced 
residence or forced labour terms on secret charges 
and without hearing the accused, have been abolished. 

~ 

Conditions in tbe forced labour camps have been 
ameliorated and some camp• are reported being 
li'luidated. · Soviet Army authorities have replaced 
M. V. D. officials in the direction of some camps'· 

Military tribunals are reviewing. the oases of 
hundreds ·of thousands of citizens who were. 
arbitrarily sent to exile or forced labour by the. 
M. V. D. troikas. Many of these citizens have been. 
relsased. 

Tho abolition of the special three-man :M. V.D. board,.. 
is a notable change which it is believed will be of the most 
consequencs to tbe ordinary Soviet citizen. 

These boards had existed since the purge days of the 
middle Nineteen Thirties. In practice, any three M. V. D
offioers could sit aa a tribunal and- impose sentences for_ 
"oounter•revo]utionary '' crimes. The accused did not. 
need to be present, and in fact seldom. was. Often he was 
not even told what be was accused of or the duration of his
sentence until he arrived at the labour camp in Siberia o-.
the Far North. 

· Such cases normally fall under Art. 58 of the. 
Soviet Criminal Code, which defines various "counter. 
revolutionary" ·crimes in term& so vague that almost any: 
kind of oonduol can come within its. soope .. l 
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By placing such cases in the hands of the conven
'tional Soviet military and civil courts the rights of Soviet 
.-eitizens are considerably improved. 

The powers of the Soviet police remain much greater 
"than would be tolerated in any Western state and such 
"traditional Anglo.Saxon concepts as the right of habeas 
-corpus are still unknown. 

Changes in the Criminal Code 
.A new Soviet criminal code and code of procedure is, 

.:it is stated, nearing c01;npletion and is expected to be put 
into force this winter. The precise effect of many of these 

·'Changes of procedure is still difficult to evaluate, but it is 
believed that, though the revision of the code does not 
-contemplate any substantial change in .Art. 58 and though 
··this fact will reduce the significance of ather legal reforms 
· d•signed to protect the rights of the Soviet citizen, still 
,some substantial improvement in those rights may be 
-expected. 

The changes to be made in the criminal code are 
<'!Ummarized under the following heads: 

Peasants will no longer be held oriminally liable 
for failure to fulfil their labour requirements for work 
on collective farms. 

Managers of factory enterprlzes will be permitted 
to. se.ll •urplus equipment and will be relieved of 
onmmal responsibility for minor acts of negligence, 

The notorious "doctrine of analogy " will be 
a~~lished. This allowed a aaurt to convict a Soviet 
Citizen far committing an aat which was not prohibited 
by law but which the court held was " analogous '' to 
a prohibited act. 

The severity of punishments is bein&' reduced in 
~st.ny instances.. For example, the sentence for 

counter.revoluttonary propaganda •' is being cut 
from a maximum of ten years to five years. The real 
meaning of sueh reductions, however, is obscure so 
long as the sweeping provisions of Art, 58 remain in 
farce. 

On_e of the most important pending reforms places 
pratect.Jve safeg~ards around the "investigatory •' phase 
of Soviet detentiOn, At present a Soviet citizen has no 
right to counsel until the trial stage of his aase is reached, 
He may be held by the police up to six months and then for 
an indefinite period by a sa-called judicial investigator. 

It is now proposed to permit the intervention of 
counsel when the judicial investigator presents the first 
draft of an indictment to the accused. 

COMPULSORY TESTIMONY ACT 
CONSTITUTIONALITY UPHELD BY THE U. 5, SUPREME COURT 

In the first test case undex the Compulsory Testimony 
Act passed by Congress in 1954 that came before the 
:Supreme Court, the high court on 26th March upheld in 
.a majority decision by 7 to 2 the constitutionality of the 
Act which provides that the Government may obtain a 
court order, on an application of the Attorney General, 
·to compel a. witness to testify in national security cases, 
,provided he is granted immunity from any criminal 
prosecution in connection with his testimony, If the 
·witness refuses to answer questions put to him, he can 
under the law be cited for contempt and sentenced to 
imprisonment for two years anJ. a half. 

Mr. William Ludwig Ullmann, who ti111947 was an 
-official in the Treasury Department, was suspected to be a 
member of a war-time espionage ring headed by one Mr. 

.SHvermastcr in partnership with whom Mr. Ullmann was 
·working after his retirement and in whose house, it was 
.alleged, he had photographed secret documents intended 
;for transmission to Moscow. Being relieved in advance 
. from liability for prosecution if he were to make any 
.incriminating statements, he was asked to answer questions 
about these activities. He refused to answer them before 

.a federal grand jury, claiming the protection of the Fifth 
.Amendment to the Constitution against being compelled 
:to give testimony that might incriminate him. A federal 
Judge in New York then held him guilty of contempt and 

sentenced him to six months in prison for defying his 
order to give testimony (vide p, iii. 286 ), The case 
thereafter came to the Supreme Court on a writ of 
certiorari. The Court affirmed Mr. Ullmann's conviction 
for contempt, 

The constitutional question involved in the statute is 
not quite as simple as it looks at first sight; indeed, it 
presents a veritable dilemma. The dilemma was thus 
defined over a hundred years ago by the first Chief Justice 
of the Supreme Court, John Marshall : 

The principle which entitles the United States to 
the testimony of every citizen and the principle by 
which every witness is privileged [ by the Fifth 
Amendment] nor to accuse himself can neither of 
them be disregarded. 

Justice Frankfurter, who wrote the majority opinion, 
answered the question here raised by affirming an earlier 
decision in which the Court held : 

The interdiction of the Fifth Amendment operates 
only where a witness is asked to incriminate himself 
- in other words, to give testimony which may 
possibly expose him to a criminal charge, But if the 
criminality has already 9een taken away, the 
Amendment ceases to apply. 
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The case cited her~ is that of Brown v. Walker, 161 
U. S. 591 ( 1896 ), in which Brown, auditor of a railroad 
company, was held in contempt for refusing to testify 
before a grand jury investigating charges that officials 
of the company had violated the Interstate Commerce 
Act. The case established the principle that under an 
immuniry statute, exempting the witness .from prosecu
tion arising out of his testimony, he may be compelled to 
testify, provided that the statute gives him absolute 
immunity, In an earlier case arising out of the same Act, 
Counselman v. Hitchcock, 142 U. S. 547 (1892), the Court 
held the Act unconstitutional because, while the immunity 
provision therein prevented the use of the evidence 
against the witness, it did not preclude his prosecution as a 
result of information gained from his testimony. The Court 
in this case ruled that because the Act as it then stood did 
not give adequate protection against future prosecution, a 
witness appearing before a grand jury was entitled, under 
the Fifth Amendment which gave absolute immunity, to 
refuse to answer questions, Subsequently, the Act was 
amended, giving absolute protection to a person testifying 
in proceedings under the Act, and because of this change 
in the law, the Court in the Brown case held the new Act 
constitutional and ruled that the Fifth Amendment 
would not apply in the case, the statute giving as much 
protection-to a witness as the constitutional guarantee 
against self-incrimination. It said : " If his testimony 
operate as a complete pardon for the offence to which it 
relates, a statute absolutely securing to him such 
immunity from prosecution would satisfy the demands of 
the [ self-incrimination ] clause. " Here a reference may 
be made to a case similar to the Brown case. It is that of 
United States v. Mania 317 U. S. 424 ( 1943 ), involving 
an alleged conspiracy to cut down prices in violation of 
the Sherman ( Anti-Trust ) Act. The, Anti-Trust 
Immunity Act provides that one who in obedience to a 
subpeona appears before a grand jury inquiring into an 
alleged violation of the Sherman Act and gives testimony 
under oath touching the alleged offence shall obtain 
immunity from prosecution for that offence. The question 
in this case was whether in order to obtain immunity he 
need claim the privilege against self-incrimination, and the 
Court ruled that he need not, since the statute did not 
make such a claim necessary. 

Justice Frankfurter stated that four questions were 
raised by Mr. Ullmann's appeal : 

Is the immunity provided by the Act sufficiently 
broad to displace the protection afforded by the 
privilege against self-incrimination ? Assuming that 
the statutory requirements are met, does the Act give 
the district judge discretion to d<ny an application for 
an order requiring the witness to answer relevant 
questions put by the grand jury, and if so, is the 
court thereby required to exercise a function that is 
not an exercise of " judicial power " ? Did Congress 

provide immunity from state prosecution for crime,, 
and if so, is it empowered to do so ? Does the Fifthc 
Amendment prohibit compulsion of what would' 
otherwise be self-incriminating testimony, no matter
what the scope of the immunity statute? 

On the question of the 9,istrict judge's power, Mr. 
Frankfurter ruled that the language of the Immunity Act 
makes it clear that the district judge does not have 
discretion to deny an application from the Attorney 
General for an order to compel a witness to testify. As. 
to the power of Congress to provide immunity from state
prosecution, he said that " it cannot be contested that 
Congress has power to provide for national defense '" 
and to make allla ws necessary for the exercise of that· 
power. Mr. Ullmann had argued that though he had. 
been freed from the fear of federal prosecution, there was. 
still a real possibility that he might be accused in state 
courts. He further argued that even if he were givea 
immunity from state as well as federal prosecution, 
Congress had no power to pass a law that immunized a 
witness from state prosecutions. Justice Frankfurter 
held that the Act gave such immunity and that Congress.
had power to give it in the interest of national securi-ty 
He said: 

The Immunity Act is concerned with national 
security. It reflects Congressional policy to increase
the possibility of more complete and open disclosure
by removal of fear of state prosecution. We cannot 
say that Congress' paramount authority in safeguard
ing national security does not justify the restriction 
it has placed on the exercise of the state power for 
the more effective exercise of conceded federal 
power, 

On the interpretation of the Fifth Amendment 
Justice Frankfurter said that the constitutional protectiot> 
afforded by the Amendment " must not be interpretetb 
in a hostile or niggardly spirit." " Nothing new, " he 
added, "can be put into the Constitution except through the 
amendatory process. Nothing old can be taken out with
out the same process. " A " strict not lax: observance "' 
of the constitutional protection of the rights of the 
individual impelled the conclusion; he observed, that 
the interdiction of the, Fifth Amendment operated onlyo 
where self-incriminatory testimony was involved. When 
" immunity displaces the danger, " he said, constitution•~ 
rights are preserved. 

Justice Douglas dissented and Justice Black joined in
the dissent. If the Immunity Act protected a witness 
from prosecution, it did not protect him, Justice Douglas 
pointed out, from other penalties incurred by a person
who is a Communist such as ineligibility for federa~ 
employment in defense facilities, adding : 

Any forfeiture of rights as a result of compellecf 
testimony is at war with the· Fifth Amendment. The 
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guarantee against self-incrimination contained in the 
Fifth Amendment is not only a protection against a 
conviction and prosecution but a safeguard of 
conscience and human dignity and freedom of 
e:xpression as well. My view is that the framers [ of 
the Constitution] put it beyond the power of 
Congress to compel anyone to confess his crimes. 
[The Fifth Amendment] was designed to protect 

'!:he accused against infamy as well as against 
-prosecution, • . . There is great infamy involved in 
xhe present case. The disclosure that a person is a 
Communist practically ell:communicates him from 
society, •• , The critical point is that the Constitu
tion places the right of silence beyond the reach of 
the Government. The Fifth Amendment stands 
between the citizen and his Government. 

COMMENTS 

.Complete Segregation of S. African Natives 
A Commission's Recommendation 

A Government-appointed Commission, which has been 
-working on the problem of apartheid or racial separation 
·for the last five years has published a report in which the 
·Commission recommends establiRhment of seven areas 
lin which eventually all the Natives excepting those who 
would be used as migrant labour in white areas will 
'be brought together. It postulates its recommendation on 
rthe belief that since Natives outnumber Europeans by 
.3 to 1 { the Natives are nine million while white persons 
aTe only three million), a policy of anything like gradual 
integration -political, economic and social- of the 
lllwo races is impractic~ble.' The Commission is convinced 
•that " there is no midway between the :two poles of 
'Ultimate total integregation and ultimate separate 
·development of the two groups, " and it feala that the 
-acute friction that would be generated some fifty years 
.hence if whites and Natives lived in a oommon society 
and the possible domination of the former by the latter 
-could be avoided only if total separation of the two races 
was planned. 

The Commission states th"t such separation could not, 
·however, be brought about except at much expense, It 
calculates that 290 million dollars would have to be spent 
in- the first ten years of the programma for the 
industrialization of the Native areas if the Natives 
..-esidin;: in those areas are to be enabled to obt~ a 
.livelihood. When this economic development takes place, 
Afric'\n farmers would be reduced from four to two 
millions. Mining, manufacturing and other businesses in 
100 towns in the segregated Native areas would, according 

:to the Commission's plan, be owned and operated by the 
Africans. 

The separation of Natives is also to be accompanied 
by a separation of the Coloureds or people of mixed blood, 
··who number 1,100,000, .All Natives living in the western 

part of Cape Province would be removed, and the area 
would be restricted to Coloured persons. 

Since the proposed separation scheme is meant to 
preserve and perpetuate white supremacy, it follows th"t 
the scheme contemplates that Natives (and Coloureds) 
would continue to be under the political control of white• 
for the foreseeable future, and that they would bave no 
hand in the country's government. Self-government 
might gradually be provided for non-whites at and up to 
the provincial level. 

It i• expected that the Strydom Governmen~ will 
bring down legislation in the Union Parliament to give 
effect to the Commission's reoommsndations. 

New Security Atrangements in Britain 
MEASURES AGAINST SUBVERSION AND DISLOYALTY 

When after the Burgess-Maclean disclosures the 
British Government, in answer to public criticism for 
slackness in taking proper precautions against espionage, 
promised to tighten up its security arrangements, there 
must have been not a few who feared lest in the process 
civil liberty would badly suffer. From the reoornmend• 
ations in the report of the conference of Privy Couuoillors 
set up by the Government to examine these arrangements 
- and these recommendations published in a White P dper 
have been accepted by the Government in toto- it would 
appear, however, that tbe new security system is not quite 
as severe as it might have been. Believing that H the 
Communist faith overrides a man's normal loyalties to 
his country and induces the belief that it is justifiable to 
hand over secret information to the Communist Parf,y or to 
the Communist foreign power, •' the conference was of the 
view that the State should take reasonable prGcantions 
against Communist infiltration into the public services. 

The Privy Councillors themselves recognize that 
" some of tbe measures which the State is driven to take 
to protaot its security are in some respects alien to our 
traditional practices, '• but say that, national security 
being paramount, the measures recommended by them 
were essential, however distasteful they might be to the 
English public. The main changes may be grouped 
under two heads. It iB proposed to discard the principle 
followed hitherto thai a civil servant's character is his 
own business. Hereafter defects of character and conduct 
that show themselves in the private sphere will be taken 
into account. The report says : 

To-day great importance must be paid to character 
defects as factors tending to make a man unreliable 
or expose him to blackmail or influence by foreign 
agents. There is a duty on departments to inform 
themselves of serious failings such as drunkenness., 
addic~ion to drugs, homosexuality or any loose living 
that may seriously affect a. man's reliability. 

A civil servant's associations will also be taken into 
consideration, and the Privy Councillors go so far as t<k 
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recommend that a civil servant entrusted wi5h secret work 
might be removed from' that job if married to a Communist 
or Communist sympathiser. And generally they have come 
to the conclusion that it would be justifiable " to tilt the 
balance in favour of offering greater protection to the 
security of the State rather than in the direction of 
safeguarding the rights of the individual," with the result 
that due process will necessarily be abridged. The White 
Paper says that decisions may have to be taken in some 
security cases without revealing full details of supporting 
evidence in order to safeguard official sources of informa
tion. . In addition the White Paper says that there may 
be cases in whioh a job would be barred to a man because 
of lingering doubt ;.bout his reliability, " although 
nothing may have been proved againet him :on standards 
which would be accepted in a court of law. " 

• In proposing these measures for dealing with 
1Jotential subversion or disloyalty . by government 
employees. the White Paper, however, makes a distinction 
between the most sensitive sectors of government-the 
Foreign Office, the defense services, and the atomic energy 
establishment-and other less sensitive departments, 
setting higher standards for the former than for the latter. 
It also contemplates outright dismiesal of unreliable 
public servants only in the case of those civil servants 
who are employed on sensitive jobs, thinking that in other 
oases it would ordinarily be enough to transfer a suspected 
civil servant to another job or to hold np his promotion. 

We reproduce below the comments of the "Statesman" 
on the White Paper, from which it would be seen that this 
journal does not think that in England the new security 
arrangements will in practice result in as serious an 
interference with civil liberty as it would in other 
countries lacking her democratic traditions. The journal 
says: 

In this respect few conscientious readers will accuse 
the White Paper of neglect for the citizen's legitimate 
rights. Though many countries, including India, 
permit some form of preventive detention for reasons 
of security, Britain has so far avoided any peace-time 
e~uivalent of Regulation 18 B; the conference again 
nrmly rejects the notion. A man may, indeed, be 
arrested upon suspicion that be is about to convey 
information to a foreign Power, but he must be 
brought before the courts on a charge without delay. 
Equally firmly it refuses to restrict the right to travel 
abroad, as suggested in some quarters after the Burgess
Maclean affair ; as it points out, there is 
considerable reason to doubt whebker withdrawal of 
passports from suspects would in fact prevent them 
from leaving the country if they had foreign 
connivance. 

On the other side of the ledger, the main innova
tion seems explicit r'i.cognition that others besides 
known Communists or sympathizers may for one, 

reason or another be bad risks. Officials with in. 
temperate habits or of irregu Jar life may be suscepti
ble to blackmail; an unreliable wife or husband may 
ex:ert emotional pressure on an otherwise wort-hy· 
seeming person.- At this point, in some countries, 
there might indeed be reason to fear that, if too much 
weight were given to such considerations inquisitions 
and purges would result. The likelihood in Britain 
seems singularly remote. Certainly there has so far 
appeared no sign of a desire to persecute opinion 
as such; the emphasis is purely on undesirable 
connexions. If public servants are transferred 
from secret work Ol' in extreme cases dismissed, 
they have the right of appeal to a tribunal ; the con-
ference indeed recommends that the latter's powers 
should be widened to permit a fuller report to the 
Minister, and that no fresh regulations should be 
promulgated without an opportunity for representa
tions by staff associations. The value of such safe
guards, again, depends upon the spirit of their inter
pretation, but in Britain few doubt that they have 
worked reasonably well. 

Right to be Free from Detention 

The United States Government, dissatisfied with the 
ex:tremely unsatisfactory character of the Covenant of 
Human Rights and unwilling to be a signatory to it on 
that account, has taken the position that, instead of such 
a treaty, a more constructive approach to the problem of· 
human rights would be for the Human Rights Commis
sion to make an in'!uiry into the state of human rights in 
various countries and report t<> the United Nations as to· 
'where these rights are preserved and where they are 
violated, so that suitable action may be suggested in order 
to bring about an improvement where it is required. The 
Commission is willing to make such an investigation, but 
the question then arose which of these rights should be 
studied first. At the New York meeting of the Com
mission the United States suggested that Freedom of 
Person should have priority. The formula it proposed 
for personal liberty was : " the right of everyone to be 
free from arbitrary arrest, detention and exile." But the 
suggestion was not acceptable to all countries. Soviet 
Russia, Poland and the Ukraine opposed it. 

In this connection it may be noted that Soviet Russia, 
though showing signs of relaxing its totalitarian control 
of citizens' activities, is yet far from conceding individual 
freedom. The "New York Times," writing on what 
transpired at the 20th Congress of the Communist Party 
in Moscow, says : 

The Soviet Union is a dictatorship and whether. 
it be a one-man dictatorship or an oligarchical die-·. 
tatorship of some small " collective leadership " is 
relatively unimportant. Free speech, free press and 
similar free institutions are still non-existent in that 
country, and its rulers stil! monopolize all formal 
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internal channels of information and education. The 
vast majority of the Soviet population has no voice 
in deciding the key questions of national life, how the 
national income shall be divided, what foreign policy 
shall be, and the like. The secret police continues 
to exist and Mr. Khrushchev even praised it pub
licly last month. Serious dissent on vital issues, 
serious criticism of the highest leaders by ordinary 
citizens, all these are still conspicuously absent. 

Separation of the Judiciary from the Executive 
WRONG VIEW PUT FORWARD BY U. P. MINISTERS 

B.ecentlr there has been a discussion on the merits of 
separating judicial from executive functions in high 
quarters in the Uttar Pro;desh. On this the "Leader '• 
has this comment to offer : · 

The ball was set rolling by Mr. Justice Mulla's 
forthright attack in his presidential address to the 
fourth annual Conference of Judicial Officers' Associa
tion, on the system whereby judicial magistrates, who 
have in most cases a temporary tenure, have been 
pla~ed under the administrative control of the 
Go.,lernment. The Chief Minister who inaugurated the 
Conference, however, differed from Mr. Mulla and 
thought that was the proper thing to do " in a period 
of transition •' and even went further and said that in 
a free country different officers and departments 
could not work in separate water-tight compartments. 
In the U. P. Legislative Assembly on the question 
being raised on the discussion on the demand for the 
administration of justice, the Minister for Justice 
expressed the opinion that the question of the separa
tion of the judicial and executive functions was one 
of priorities and could only be taken up after the 
economic condition of the people had been improved. 
He questioned the correctness of the view that only 
judicial officers separated from the executive could do 
justice and went to· the length of doubting the propriety 
of Mr. Justice Mulla's sction in criticising the 
Government in a speech to Government servants. 

We think it is too late in the day to question the 
principle of separation. In the directive principles of 
state policy, thao principle. without its being made 
dependent upon economic progres~, has been accepted 
in the clearest terms possible. In tho United States, 
••• which is undoubtedly a democratic country, there 
is the completest oeparation of powers and 
administrative functions in what the Chief Minister 
would call " water-tight compartments" without loss 
of efficiency or a breakdown of the law and order 
machinery.. Arguments, therefore, such as were put 
forward by the Chief Minister or the Law Minister 
have no validity and one may be pardoned for• 
doubting whether they brought to the question 
a detached mind steeped in democratic traditions. 
Obviously, a. system under which a judicial officer's, 

chances of promotion depend "..lpon his capacity to 
take a law and order view in the criminal cases with 
which he has to deal is not sound. 

We think that the stand taken by Mr. Justice 
Mnlla is correct and, in the intorssts of the purity of 
the judicial administration, we strongly support the 
view that judicial officers should be brought under the 
administrative control of the High Court. 

The "Leader'' continued it~ criticism of the 
Government's yolicy after the working committee of the 
U. P. Lawyers" Conference urged in a resolution the 
separation of judicial and executive functions. 

Some States have gone ahead with echemes for 
separation. But here in our State a system has been 
evolved whereby young magistrates, called judicial 
magistrates, are employed on a temporary basis to 
administer justice under the ultimate control of 
district magistrates. The system is one which is 
liable to abuse and it does no credit to us thut it 
continues to flourish and that the State Government 
has almost come to lo<e it. It should be ended 
without avoidable delay. We have no doubt that 
schemes can be devised which can make the separa
tion workable without adding any appreciable burden 
to State expenditu.<e. The fact is that, despite the 
express directive in this matter of the Constitution, 
the will to make a real ad·<ance in this direction is, 
as is clear from recent djscussion in the Legislative 
Assembly, lacking. This is an unsatisfactory state 
of things and it is high time public opinion asserted 
itself. 

HABEAS CORPUS PETITIONS 
Kashmir's Detention Law 

"MUCH MORE STRINGENT" THAN ELSEWHERE 

Mohammad Subhan and nine others were arrested in 
May 1955 and held in detention under sec. 3 of the 
Preventive Detention Act of the Kashmir State on the 
ground that their activities were prejudicial to the 
security of the State. They presented habeas corpus 
applications in the State's High Court, and a full bench 
consisting of Wazir C. J. and Kilam and Shahmiri JJ. 
disposed of these applications on 2nd August 1955. 

The Act in a proviso to sec. 8 ( 1) empowers tiJe 
Kashmir Government to withhold from a detenu the 
grounds of detention by making an order declaring that it 
would be against the public interest to communicate the 
grounds of detention to him. The petitioners maintained 
that this proviso was ultra vires of Art. 22 ( 5) of tbe 
Constitution, under which the authority making an order 
of detention is required to communicate to the detenu the 
grouuds on which the order h>.IB been made. In this 
connection it is to be noted &at Art. 370 ( 1 ) (d) 
empowers the President of the Union to applY to the 
State the provisions of the Constitution ( except those of 
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Art. 1 and of Art. 370 ,itself) " subject to such exceptions 
and modifications as he by order may specify." By virtue 
of this Article, the President added cl. (c) to Art. 35, which 
says: "no law with respect to preventive detention ••. shall 

be void (for five years) on the ground that it is inconsi· 
stent with any of the provisions of this Part " of the Con
stitution, viz., Part ill relating to Fundamental Rights. The 
contention of the petitioners was that Art. 35 (c) which 
purports to save the preventive detention law was itself 
ultra vires of the powers of the President as envisaged in 
Art. 370 ( 1) (d). Under this Article it was argued that 
while the President could apply certain Articles or parts 
thereof to ~he State, he could not make a provision whioh 
ran counter to Art. 22 and Art. 13, and that the 
legislalature could not enact a law abridging the rights 
conferred by Part ill of the Constitution. It was urged 
that by virtually eliminating Art. 22 ( 5 ), under whioh 
grounds are to be furnished to the detenu, the sheet-anchor 
of Art. 22 is removed, and that when this safeguard is 
taken away Art. 22, which affords protection against 
arbitrary arrest and detention by the executive, becomes 
" a dead inert mass·· and loses all its value. 

The Court unanimously rejected the contention about 
Art. 35 (c), holding that the Article was not in excess of the 
powers conferred on the President by Art. 370 ( 1 ) ( d ) 
and that the Preventive Detention Act was within the 
competence of the State legislature. However, Mr. Justice 
Sbahmiri thought it necessary to say : 

Nevertheless, I wish to add that I should not be 
understood to rape( the contention of the learned 
counsel for the petitioners that refusal to furnish 
grounds of his detention to the detenu takes away 
from him the only effective safeguard against 
deprivation of his personal liberty and that thus he is 
placed entirely at the mercy of the executive. This 
may be so, but we have to interpret the law as it is. 
We have not to decide what is desirable in· the 
interest of personal freedom and civil liberty. All 
that we have to determine is whether a particular 
provision of law, however distasteful it may be, is 
within the competence of the appropriate legislature, 

On the constitutional point of the validity of Art. 
35( c) there was unanimity among the members of the 
Court ; but as to the irregularity in the execution of the 
order of arrest and detention, the Court was divided, the 
Chief Justice on one side and the other Judges on the 
other. On the facts they were not divided, hut on the 
question whether the irregularity made the detention 
orders bad law, their opinions were different. 

The arrests, which sec. 4 of the Act requires to be 
carried out in accordance with sec. 79, Or. P. 0., were 
actually carried out by Station House Officers of different 
stations (the detenus belonged to different parts of the 
city of Srinagar ). Apad from the fact that these officers 
are "unknown to the Cr. P. 0., •• they were not mentioned 
by name, as sec. 79 requires. That the detenus were arrested 

not in conformity with the procedure laid down was 
admitted by the Chief Justice, but he did not think that 
this violation would " per se render the detention illegal." 
The other Judges were not of this view. Mr. Justice 
Kilam insisted that in a maUer of deprivation of personal 
liberty the law must be followed by the executive " in 
every detail. '' He cited the authority of Dais's case 
( 1881) 6 Q. B. D. 376. Lord Justice Bratt said in 
this case : 

It is a general rule which has always been acted 
upon by the Courts of England t:tat if any person 
procures the imprisonment of another, he must take 
care to do so by steps all of which are entirely regular 
and that if he fails to follow every step in the process 
with extreme regularity, the Court will not allow the 
imprisonment to continue, 

Agreeing with this, Lord Justice Cotton added : 
A person imprisoned migl!.t be discharged, although 

the particulars in which the authorities had failed to 
follow the powers under which they acted might be 
ma,tters of mere form. 

Mr. Justice Ki!am ruled that the arrests were illegal. He 
pointed out that " unlike the Indian Preventive Detention 
Act, the Government here is not bound to furnish grounds 
of detention in case a person is detained for reasons of 
the security of the State. " As to the effect of this, His 
Lordship said : 

His ( a detenu's ) knowledge is limited to the fact 
that he is under detention on a vague charge of acting 
against the security of State. In the absence of 
grounds, no representation is possible for him to make. 
All that he can do is to simply file a denial. Under 
these circumstances what is he to do ? He certainly 
has a right to seek a writ of habeas corpus from this 
Court. But, in the absence of any grounds having 
been supplied to him, what is he going to urge on 
biB behalf except a bare denial 1 How can he 
establish his innocence if he honestly believes him
self to have been wronged ? 

Mr. Justice Shahmiri also painted to the fact that 
Kashmir's detention law " is much more stringent than 
any such law in any other Indian State. " 

There was also an irregularity in enforcing the orders 
of detention. The detenus were arrested in Srinagar "in 
the small hours of the morning " of 27th May and taken 
to Jammu, where at 9-30 p. m. on that day the detention 
orders were shown to them and C3pies thereof were given 
to them. The detenus in their affidavits affirmed that at 
Brinagar the detention orders were neither read to them 
nor even shown to them though there was a specific 
direction in the order itself to this effeot. They made 
further allegations in their affidavits which were met by 
counter-affidavits. With regard to the latter, Mr. Justice 
Kilam observed that there were further circumstances 
which lent supporl to the position taken by the detenus and 
that " the detention at least up to 9-30 p. m. was i!Iega!.' 
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Mr. Justice Shahmiri was of the same opinion. The Chief 
Justice, however, said on this point: 

There were valid (detention) orders. Up till9-30 p.m. 
on the 27th May they did not operate, but it cannot 
be said that because some irregularities were 
committed in enforcing the orders, the orders 
themselves had lost all their force. . . . The 
fact that orders which had to be put into force 
were attempted to be executed wrongly did not ex
haust their force; They remained valid orders and 
could still be put into force effectively [after 9-30 
p. m.]. Where no defect exists in the order, its 
wrong execution does not mAke the order bad. It is 
still capable of being rightly executed ..•• The orders 
were rightly executed when they were served on the 
detenus at 9-30 p. m. on 27-5-1955. As I have not 
been able to find any defect in the orders of detention 
under which the detenus are being detained in Central 
Jail, Jammu, I find there is no ground to order their 
release. 

This was the line which Mr. Dephtary, Solicitor.General 
of India, who appeared in the case for the Union of India, 
had taken in hie arguments. In regard to this, Mr. Justice 
Kllam said: 

Nor has he (Mr. Daphtary) contested with any 
amount of seriousness that the detention of the peti. 
tionere was illegal up to at least 9-30 p. m. on the 
day of their arrest. To meet this position he adopted 
a different line. Mr. Dephtary's argument, which has 
found favour with the learned Chief Justice, is that 
when once the detenus were relegated to jail 
custody, their arrest and detention, though i!legal 
initially, became legal just the moment when the 
detention orders were shown to them at Jammu. In 
his view the previous irregularity in execution of the 
orders was simply automatically washed off with the 
showing of the warrants. 

Reliance for this view was placed on N aranjan Singh 
"· State of Punjab (A. L R., 1952 S. C. 106 ), but Mr. 
Justice Shahmiri showed that in that case " there was a 
fresh order of detention which was free from all the 
defects on the basis of which the previous order was 
impugned," but that in the instant case no fresh orde~s 
were served to cure the defects of the old ones. HlS 
conclusion therefore was: 

In such cases the only thing that this Court can do 
is to see that the procedure laid down by Jaw is strictly 
observed, and where deviation from legal procedure 
is established the detenu is entitled to be set free. 

In the result the Court found the detention of the 
petitioners " improper and invalid '' and ordered them to 
be set at liberty. 

Detentions in Connection with Maharashtra Agitation 
The Chief Justice and Mr. Justice Desai at the Bombay 

High Court on 2nd April disposed of seven petitio:'s for a 
writ of habeas corpus challenging the detentions of 

persons who were being detained in connection with the' 
movement for the establishment of United Maharashtra, 
Six of these petitions failed and only one succeeded. 

The one that succeeded was made on behalf of Mr. 
Appa Pendse, a member of the Action Committee formed 
to carry on the United Maharashtra agitation. He was 
arrested on 13th February on an order issued by the 
Commissioner of Police, Bombay, on 13th January, He 
was ordered by the Court to be released for a reason 
similar to that for the release of Mr. Thakarey ( vide 
p. iv : 8) ) . Among the particulars that were supplied 
to Mr. Pendse was one which stated that he addressed 
a meeting at Shivaji Park on 14th November last. Later 
by a corrigendum of the order of detention this particular 
was deleted. Their Lordships said that the detention 
order could be challenged on the ground that it was 
based on facts which admittedly did not exist. Their 
Lordships held the detention order bad. 

The other detenus whose petitions were dismissed 
were Mr. P. K. Atre, editor of "Navayug;" Mr. S. S. 
Mirajkar, a member of the Central Committee of the 
Communist Party of India ; Mr. Nana Patil of Satara ; 
Mr. A. M. Mandekar ; and Mr. D. W. Randive and Mr. 
A. D. Padbidri, editors of " Samyukta Maharashtra. " 
The detenus were stated to be carrying on propaganda for 
the achievement of Samyukta Maharashtra with Bombay 
and in the grounds of detention furnished to them it was 
stated that they addressed meetings exhorting people 
to observe hartal ·and to organize '1 morchas " and 
processions in defiance of the orders of the Commissioner 
of Police banning processions and assemblies. This 
resulted, it was stated, in acts of violence, 

Mr. Atre had stated that the passages from his 
speeches which were before the Court were torn out of 
the context and were not correctly reported. Their 
Lordships said they failed to see how they could decide 
this point which was for the Advisory Board to consider. 
The grou~ds furnish<;<~ to the ~etitioner fell . within ~he 
ambit of the Preventive Detention Act. Their Lordships 
held that on merits the order of the Commissioner 
was valid and dismissed Mr. Atre's petition. 

In dismissing the petition filed on behalf of Mr. 
Mirajkar Their Lordships said that taking the grounds 
of dete~tion as a whole, they thought that the 
Commissioner was justified in issuing the detention 
order It was stated that from lOth to 31st January 1956, 
Mr Mirajkar was in hospital for the treatment of ulcer 
and therefore there shoHld be no likely apprehension of 
his 'future activities. Their Lordships said that the 
question of future apprehension must be i.ud!!ed by the 
detaining authority from the past actiVIties of the 
detenus. The past activities of Mr. MiraJk~r had b~en 
set out in the order and it was for the detammg authonty 
to satisfy itself that there was a possibility o~ the ~etenu's 
activities being continued •. Their . Lordshtps s"!d th~t 
the fact that the detenu was m hospttal for some tJ.me d1d 
not rule out the possibility th•t ~e would contmu.e m 
his prejudicial activities. The petition, therefore! fatled. 

The petitions of the other four detenus also faded. 
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INCOME-TAX ACT 
Validity of Sec. 5 ( 'l-A ) Challenged 

ORDEE THEREUNDER QUASHED BY SUPREME COURT 
The Bidi Supply Company of Calcutta, which has its 

head office in Calcutta and factories near Chakradharpur 
in Bihar, was sines ils inception in 1948 assessed to 
income-tax by the income-tax officer at Calcutta till1954, 
but the company's case was subsequently transferred to 
the income-tax officer at Ranchi, under sec. 5 ( 7-A) of 
the Indian Income-Tax Act which empowers the Central 
Board of Revenue to make such transfers. The company 
filed a petition with the Supreme Court challenging the 
section of the Act and the order made thereunder as in 
contravention of Arts. 14 ( equality before the law )• 
and 19 ( 1 ) (g) and 31 (rights to trade and property) of 
the Constitution. 

The Constitution Bench of the Supreme Court on 20th 
March quashed the order transferring assessment proceed
ings. Mr. S. R. Das, Chief Justice, who delivered the judg • 
mont, said:" The order which was expressed in general 
terms without any reference to any particular case and 
without any limitation as to time was beyond the com· 
petence of the Central Board of Revenue.'' His Lordehip 
observed: 

It is implicit in the sub-sec. ( 7-A) that the 
Commissioner of Income-Tax or the Central Board of 
Revenue, as the case may be, should before making 
an order of transfer of any case apply his or its 
mind to the necessity or desirability of the transfer 
of that particular case. The fact that it is necessary 
or desirable to transfer a case of assessment of a 
particular assessee for any particular year does not 
necessarily indicate that it is equally necessary or 
desirable to transfer another assessment case of that 
assessee for any other assessment year, 

The income-tax authorities have by an executive 
order, unsupported by law, picked out this petitioner 
and transferred all his cases by an omnibus order 
unlimited in point of time. This order is calculated 
to inflict considerable inconvenience and harassment 
on the petitioner; 

The Chief Justice did not consider it necessary for the 
purpose of the present petition to go into the consti
tutionality of sec. 5 ( 7-A) of the Income-Tax Act. 

Mr. Justice Bose's Separate Judgment 
VOIDING THE SECTION ITSELF 

Mr. Justice Vivian Bose in a separate judgment 
agreed with the main judgment and further declared 
sec. 5 ( 7-A ) of the Act to be ultra vires of Art.14 of the 
Constitution, He said : 

Under the Act tbre is no need to give reasons 
with the order transferring the case from one place 
to another without any warning ; and the power 
given by the Act is to transfer from one end of India 

to tbe other; nor is that power unused. We have 
before us in this Court a case pending in which a 
transfer has been ordered from Calcutta in West 
Bengal to Ambala in the Punjab. 

After all, for whose benefit was the Constitution 
enacted? What was the point of making all this 
pother about fundamental rights ? I am clear that 
the Constitution is not for the exclusive benefit of 
Governments and States ; it is not just for lawyers 
and politicians and officials and those highly placsd. 
lt also exists for the common man, for the poor and 
the humble, for those who have businesses at stake, 
for the "butcher, the baker and the candlestick 
maker." It lays down for this land" a rule of law" 
as understood in the free democracies of the world. 
It constitutes India into a sovereign democratic 
republic and guarantees in every page rights and 
freedom to the individual side by side and consistent 
with the overriding power of the State to act for the 
common good of all. 

If an executive authori~y or a quasi-judicial body, 
or even Parliament itself, were to be given the right 
to determine these matters to their subjective satisfac
tion, there would be no point in these fundamental 
rights, for the courts would then be powerless to 
interfere and determine whether those rights bad been 
infringed. The whole point of the chapter is to 
place a limitation on the powers of all these bodies, 
including Parliament, save in its constituent capacity. 
Therefore, no power resting on the subjective 
satisfaction of any of these bodies can ever be con
ferred: the satisfaction must always be objective so 
that its exercise is open to judicial review. 

The power of transfer can only be conferred if it is 
hedged round with reasonable restrictions, the absence 
or existence of which can in the last instance be 
determined by the courts ; and the exercise of the 
power must be in conformity with the rules of natural 
justice, that is to say, the parties affected must be 
heard when that is reasonably possible and the 
reasons for the order must be reduced, however briefly, 
to writing so that men may know that the powers 
conferred on these quasi-judicial bodies are being 
justly and properly exercised. 

In a democracy functioning under the rule of law 
it is not enough to do justice or to do the right thing; 
justice must be seen to be done and satisfaction and 
sense of security engendered in the minds of the 
people at large in place of a vague uneasiness that 
star chambers are arising in this land. We have 
recsived a rich heritage from a very variegated past. 
But it is a treasure which can only be kept at the cost 
of ceaseless and watchful guarding. There is no room 
for oomplacenoy, for in the absence of constan~ 

vigilance we run the risk of losing it. It can happen 
here. 
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CRIMINAL JUSTICE 
Illegal Detention for 20 Days 

CONFESSION DUE TO POLICE TUTORING 
A strange case involving theft and murder was beard 

last month in the Allahabad High Court. In 19-17 the theft 
occurred in a house in Kanpur City. Neither the thieves 
nor the murderer could ba traced. Four years later, 
however, one Autar Singh presented himself to the sessions 
judge at Ajmer. He was brought to Kanpur on 25th 
October 1951 and remained in police custody till 14th 
November 1951, on which date be was sent to jail. Two 
days thereafter he was placed before a magistrate for the 
recording of his confession. The confession covered 
99 pages and took ten days in recording. He was so eager 
to make the confession that he was the murderer that he 
threatened to commit suicide unless justice was done to 
him by hanging. The confession was, however, retracted 
at the earliest opportunity thereafter in the court of the 
committing magistrate. At the trial the sessions judge 
accepted the confessions as voluntary and convicted and 
sentenced Autar Singh and two others for murder and 
other offences. 

An appeal was then filed in the Allahabad High 
Court and on 20th March Mr. Justice Mukarji and Mr. 
.J ustica Chowdhary, allowing the appeal, set aside the 
convictions and sentences passed on the appellant<. 

Their Lordships said that the detention of Autar 
Singh in police custody from 25th Octobar to 14th Novem
ber 1951 was without any order of remand. This conduct 
of the poi ice was against the mandatory provisions of sacs. 
61 and 167, Cr. P. C. These mandatory provisions bad 
obtained constitutional recognition in Art. 22 of the Con
stitution. If an arrested person was not produced before a 
magistrate within the time prescribed by Art .. 22 (2) of 
the Constitution, which corresponded to sec. 167 (1), Cr. 
P. C., the arrest became void and tO.e arrested pars~n 
became entitled forthwith to obtain his release by a Wtlt 
of habeas corpus. It was manifest that Autar Singh ;vas 
deprived of the protection which Art. 22 of the Constitu
tion to saY nothing of the provisions of sec. 167 Cr. P. C., 
conferred on every citizen of India in cas?• ;vhere such 
protection was imminently needed, that IB, m cases of 
arrest without warrant. It was not that. this illegal 
conduct emanated from an ordinary sub-mspaotor of 
police The appellant was in the hands of high officers of 
the C. I. D. while be was in that lllegal detention f?r 20 d~ys. 
Highly reprehensible as such unlawful detenttoa. mtght 
ordinarily ba, it was, therefore, all the more so Ill the 
present case. There were presumably str~ng reasons for 
the police to have had recourse to such an Illegal and un
constitutional procedure. They were presuma?l! actuat
ed by motives which fought shy o~ t~e provtsto~s .p:e
scribed by law for ensuring apphcatton of the jUdiCial 
minds to the authority which. they arrogated to 
\hamselves of seizing and detaimng the· appellant., In 

these cirou mstances, the statement which be made while 
retracting the confeesion, ~hat he was induce:l and inti• 
midated by cert~in officers of the C, L D. to make the con
fession by having bean doped witlt Bhang and given pro
mise of being made a rich man and given employml3nt in 
the police, could not be brushed aside as devoid of all 
force. Aud if that be so, it must be held that the con· 
fession in question was made as a result of threats, in• 
ducament and tutoring. 

Their Lordships said the reasone given by the ses,ions 
judge for acoapting the confession as voluntary were 
wholly untenable and almost puerile. The retracted 
confession of Au tar Singh could not be said to be• 
voluntary, No question of its corroboration, therefore,' 
arose. The various pieces of corroborative evidence on, 
which reliance was placed were either inadmissible or' 
non-e.<istent. The conviction of Autar Singh for offences 
punishable under sees. 302, 301 and 120 B, I. P. C., for. 
which he was tried with the help of a•sessoro, based as it 
was merely on his retracted confession. was therefore· 
wholly unsustainable. 

Coming to the conviction of Autar Singh for offences' 
under sees. 458, 459 and 460, I. P. C., in respect of which 
there was a jury trial, Their Lordships said it was regrettable' 
that the Eession• judge's charge to the iury was of a piece 
with his treatment of the confession of Au tar Singh. The 
judge misdirected the jury, and the verdict of tlta jury 
that the appellants were guilty of the said offences was, • 
therefore, manifestly erzoneous and should be reversed. 

The appeals were allowed and the appellant• were 
acquitted. 

U. P. ZAMINDARI ABOLITION 
ACT 

Interpretation of Sec. 20 
DEFINITION OF "OOOUPANr" 

Mr. Justice Agarwala and Mr. Justice Chatur'Vedi of 
the Allahabad High Court on 5th March dismissed a 
writ petition by Jagdish Prasad of Rae Bareli district 
against a majority judgment of the U. P. Board of 
Revenue and laid. down important principles of law in· 
Interpreting the word "occupant" in sec. 20 ~f the _IT· P •. 
Zamindari Abolition Act, which confers semt-proprtetory 
rigbts on persons who were recorded in the revenue records 
of 1356 Fasli ( 1948 ) as " occupants. " The respondents 
were tho U. p, Board of Revenue, Sada Shiv and others. 

These provisions bad been the subject of considerable 
controversy and the question before the Revenue Board 
was whether even part~ers in cultivation. i. e., sajheedars, 
8 gents, servants and trustees, who were recorded as 
occupants, could also acquire ,thes"a rights, superseding the 
rights of their masters in the land. 

· BY a majority of two to one the Board of Revenue 
held that such parsons could not acquire any right against 
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their masters even though their names were recorded in 
revenue papers as cultivating the land on behalf of the 
real owners of the land or as their sajheedars. 

Their Lordships, delivering the judgment, said that 
in their cpiDion a partner or a mere agent of a person or 
a trust•• could not acquire any rights under sec. 20 of the 
U, P. Zaminilari Abolition .Act if be was so recorded in 
1356 Fasli. Having regard to the context in which the 
word 11 occupant " occurred in sec. 20, apparently it 
referred to a person who claimed cultivatory rights in the 
land to the exclusion of the others, 

Their Lordships said it appeared that an occupant in 
cl. ( g) of sec. 20 of the Act referred to a person in 
occupation of the land in his own right. A sajheedar and 
marfatdar ( a person who is cultivating the land on behalf 
of another person ) did not bold the land in his own 
right. 'Iwo elements of possession, as Roman lawyers 
had pointed out, were corpus and animus possidendi. 

Their Lordships said in their opinion that a person 
recorded as an occupant under sec. 20 of the .Act was a 
person recorded in column six of khasra or under sec, 20 
of khatauni as kabiz ( in possession) or k&hiz dawedar 
(claiming possession) and not others whose names 
might have been recorded as sajheedars or marfatdars, 
Taking tbie view of the matter, they upheld the majority 
judgment of the Board of Revenue. 

The applicant-defendant was recorded as marfatdar 
of the plaintiffs (who were his close blOild relations ) in 
the revenue records of 1356 Fasli. Failing in his other 
pleas against ejectment by the plaintiff, he fell back on 
this entry and claimed immunity from ejectment under 
sec. 20 (b) of the Z!\lllindari Abolition Act as having 
acquired adhivasi rights under the section.-The 
"Statesman." 

[Sec. 20 ( o) ( ii) runs as follows : " Every person 
who, on the date immedi~tely preceding the date of 
vesting, was or has been deemed to be ••• a perBon 
recorded as " occuvant '' of any land ( other than land to 
which sao. 16 applies ) in the records of rights for the 
year 1356 Fasli ••• and who was on the aforesaid date in 
possession of the land, shall, unless he bas become a 
bhumidhar of the land under sub-sec. ( 2) of sec. 18, be 
called adhivasi of the land and shall •• , be entitled to 
take or retain possassion of the land. " ] 

SEC. 144, CRIMINAL 
PROCEDURE CODE 

" Disturbing Public Peace " and " Causing 
Annoyance " 

One Restriction Constit~ion~l; the other Unconstitutional 
• 

ALLAHABAD HIGH COURT's JUDGMENT 

On 25th .April1952 the police fired upon a crowd of 
workers in the district of Gorakbpur and in the firing two 

i.vorkmen were killed. Since then every year on that 
day some persons go to the spot where the workmen 
were killed to place wreaths. And every year the 
district magistrate of Gorakhpur promulgates an 
order under sec. 144, Cr. P. C., prohibiting such an 
act and prosecutes persons disobeying the order. Last 
year too sach an order was passed, but Mr. Raj Narain 
Singh, leader of the Opposition in the U. P. Legislative 
Assembly, and Messrs. Digay and Mahatam Singh, mem
ber of the Praja-Socialist Party, defied the order and 
proceeded to the spot. They were arrested by the police 
for disobedience of the order for being prosecuted under sao. 
188 I. P. C. When they were detained in Gorapbpur jai{, 
they presented a habeas corpus petition in the Allahabad 
High Court. Thereupon the applicants were released on 
bail and the case against them under sec. 188 was stayed. 
The petitioners challenged the validity of both sec. 144 
and the actual order issued thereunder as infringing Art. 
19 (1) relating to "freedom" rights. 

Mr. Justice Desai and Mr. Justice Bhargav dismissed 
the petition on 24th January. As to sec. 144, Their 
Lordships considered only the question whether the 
section was in contravention of the rights guaranteed by 
Art. 19 (1) (a) relating ts the right to freedom of expres
sion and .A.rt.19 (1) (b) relating to the right to assemble 
peaceably and without arms, as the order issued by the 
district magistrate imposed restrictions only on these two 
rights mentioned in Art. 19 (1). They ruled that EeC. 144 
imposed on these rights restrictions which were permitted 
by Art. 19 (2) and (3). They bad found, they said, nothing 
unreasonable in the substantive law or in the procedural 
law in respect of restrictions imposed by sec. 144 on the 
rights guaranteed in Art. 19 (1) (a) and (b), 

'l'heir Lordships then proceeded to consider the 
validity of the order issued by the district magistrate, In 
the preamble to the order the magistrate said that he had 
received information that certain persons intended to make 
demonstrations in connection with the incident of 25th 
April 1952 and that in his opinion such demonstrations 
were '• likely to cause annoyance to the p&rsons lawfully 
employed ( on the rail way grounds where the incident 
had taken place) and to disturb public peace and 
tranquillity, and speedy remedy is desirable, " Their 
Lordships observed that while .Art. 19 ( 2 ) and ( 3 ) 
permitted reasonable restrictions to be imposed in the 
interest of public order, sec. 144 permitted restrictions also 
in the interest of preventing obutruction, annoyance, 
etc, "It could not be doubted," Their Lordships said " . that at least to the extent that sec. 144 permitted 
restrictions in excess of those permitted by .Art. 19 ( 2 ) 
and ( 3 ), it was void under Art.13." 

What the effect of certain provisions of sec. 144, if 
void, was (said Mr. Justice Desai, Mr. Justice Bhargava 
concurring) upon the rest of tbe provisions depended 
upon whether the two olasses o( the provisions were 
severable or not; if they were not severable, the provisions 



April, 1956 CIVIL LIBERTIES BULLETIN iv:107 

must be held to be void. Naturally, when one could not 
sever a void part from the valid part, the whole must be 
rejected. If there were two distinct provisions or provi
sions which could be severed from each other and one of 
them was void and the other valid, the mere fact that 
they were combined together in one section or joined 
together in one sentence would not affect the validity of 
the valid provision. Art. 13 required that if a void pro
vision could be separated from invalid provisions, it must 
be separated and the remaining provisions would remain 
in force. 

His Lordship said sec. 144 contained several indepen
dent provisions. This itself meant that they were 
severable from one another. The provision that a 
magistrate might direct any person to abstain from a 
certain act if he considered that such direction was likely 
to prevent obstruction might be unconstitutional, but it 
would not affect the constitutionality of another provision 
to the effect that he might direct any person to abstain 
from a certain act if he considered that such direction was 
likely to prevent a disturbance of the public tranquillity. 

His Lordship said that in the instant case the magis
trate passed the order because he considered that the direc. 
tiona contained in it were likely to prevent annoyance 
and disturbance of the public tranquillity. The provision 
empowering him to pass an order if he considered that the 
direction in it was likely to prevent annoyanc• was nncon
stitutional and, therefore,-he could not pasa the order in 
order to prevent annoyance. If be had passed it just to 
prevent annoyance, it would have been knocked down as 
an invalid order passed under the authority of an uncon
stitutional provision. On the other hand, the provision 
empowering him to pass an order to prevent a disturbance 
of the public tranquillity was constitutional and had the 
order been passed just for that purpose, it would have 
been valid. Actually he passed an order for both the pur. 
poses ; this meant that he exercised the powers conferred 
upon him by both the provisions. Since he could have 
passed a valid order by relying on the constitutional pro
vision, the order actually passed must be held not ren
dered invalid merely by reason of his having relied upon 
the unconstitutional provision also. 

BOMBAY POLICE ACT 

Sec. 37 ( 3) Not Unconstitutional 
BO:MB.A.Y HIGH COURT'S RULING 

A similar case was heard about the same time in the 
Bombay High Court. Mr. Baburao Jagtap, a trade union 
leader, was arrested in Bombay on 21st November on the 
charge of taking part in a procession in contravention of 
the order issued under sec. 37 ( 3) of the Bombay Police 
Act by the Commissioner of Police, Bombay, prohibiting 
proce·ssions of more than four persons in Greater Bombay. 
Mr. J agtap challenged the validity of the section in the 
High Court on the ground that the provisions of the 

section prevented him from ex:er01emg tb.e right of 
movement guaranteed to every citizen under Art. 19 of 
the Constitution. 

Chagla C. J. and Dixit J. dismissed the petition on 
31st January. It had been argued that the section did not 
limit the duration of the prohibitory order and, with the 
sanction of the State Government, the order could continue 
indefinitely. Their Lordships dismissed the contention 
pointing out that the continualion of the order depended' 
on the satisfaction of the authority that it was neoessary 
for the preservation of law and order. It could not 
continue any longer than required for the purpose. The 
validity of the la\V oould not be tested on the basis that 
the powers would be used dishonestly. 

Referring to the submission that the section was bad 
as it did not provide for hearing the affected party evan 
after the order had been passed, Their Lordships said 
that it would be srroneous to suggest that in every case 
involving the deprivation of a fundamental right, the 
provision of Jaw would be bad if no opportunity to make 
a representation was given to the oitizen. 

There was no allegation made by the Police 
Commissioner in the order and, therefore, no question 
arose of a representation being made by any in defence 
against the charge. Moreover, the entire city of Bombay 
was affected by the order. Their Lordships could not 
understand on what point representation should be 
permitted. 

In Their Lordships' opinion it would be an impossible 
state of affairs to bring about if the question as to whether 
there was an emergency or whether public order was 
thrsatened or not could only be decided by a public debate 
between the Commissioner and the public. In an 
emergency, power must be given to some authority and it 
should be left to his judgment when and how it should be 
exercised. That was the procedure the Legislature had 
adopted, Their Lordships said. 

Referring to the contention that the fundamental 
right was made dependent on the uncontrolled subjective 
opinion of an es:eoutive officer, Their Lordships said that it 
was futile to suggest that in an emergency the power to be 
exercised by the officer should be controlled by a higher 
authority, A safeguard had however been provided in that 
the Commissioner must satisfy himself from time to time 
that the conditions warranting the continuation of the 
order were present. 

Their Lordships also said that the Legislature could 
not give any more details to indicate the nature of 
aesembly or procession to be banned than stating " those 
whose prohibition was necessary for the maintenance of 
public order. " 

Their Lordships said that the restrictions imposed by 
the Legislature on the freedom of movement were in \be 
interest of public order and were reasonable. The 
provision of the section, therefore, could not be said to 
contravene the Constitution. 
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NOTES 

Mass Refusal to Use Buses 

For orgamzmg a boycott of Montgomery buses by 
Negroes in protest against a Negro woman being arrested 
for refusing to give up her seat in a bus to a white man 
(vide p, iv: 83 ), Dr. Martin Luther King, a Negro Baptist 

c minister, was prosecuted in a circuit court under a 1921 
statute, designed to be used in labour strife, which outlaws 
boycotts of legal businesses " without legal excuse or just 
cause. " The circuit judge on 19th March convicted and 
sentenced the minieter to a fine of 500 dollars. The 
possible penalty under the law is 1,000 :dollars and the 
judge said that the fine had been halved because Dr. King 
continually urged his followers to observe a policy of 
non-violence. The conviction has only helped to spur the 
boycott movement. Dr. King said : 

This conviction and all the convictions they can 
heap on me will not diminish my determination one 
iota. We will continue to protest in the same spirit 
of non-violence and passive resistance, using the 
weapon of love. God is using Montgomery as His 
proving ground, and maybe here in the cradle of 
the Confederacy the idea of freedom in the South
land will be born. 

The boycott, begun on 5th December, is continuing with 
even greater vigour than formerly, none of Montgomery's 
50,000 Negroes riding the city buses. An appeal will be 
lodgsd against Dr. King's conviction in the Alabama 
Court of Appeals, but it is estimated that it will take 
three years for the case to come up before the court, 

Ban on Segregation in Colleges 
PRINCIPLE OF 1954 DECISION EXTENDED 

On 5th March the Supreme Court extended to 
colleges and universities the principle it laid down in its 
historical decision of 17th May 1954, outlawing racial 
segregation in elementary schools and high schools, The 
effect of the recent decision is that in all educational 
institutions, which are tax-supported and are not private, 
segregation of pupils is illegal, whether the institutions 
impart education in lower or higher classes. 

LeRoy Benjamin Frasier and two other Negro 
students, after completing their high school course, applied 
for admission in the University of North Carolina, 
an all-white university, The authorities refused admis
sion. Thereupon, the students sued to compel the 
university to admit them, contending that their constitu
tional rights and privileges were violated by the rejection 
on the part of the university of their applications, The 
university urged tbat equal educational facilities were 
available to Negroes in other institutions specially 

maintained by the state for them, and that the Supreme 
Court ruling of 1954 did not apply to higher institutions • 

.A. federal district court in its decision of lOth 
September 1955 agreed that the Supreme Court's decision 
of the previous year was limited to the facts before 
it; that is to say, that that opinion dealt only with cases 
involving elementary and high school pupils. But the 
court added that" the reasoning on which the (Supreme 
Court's) decision was based is as applicable to ecbools 
for higher education as to schools on the lower 
level." The Supreme Court in its 1954 ruling had 
held that segregation deprived Negroes of equal 
protection of the laws and that " in the field of public 
education the doctrine of separate but equal bas no place." 
Applying that principle to colleges and universities, the 
federal district court decreed that applications of the three 
Negro students "and other Negroes similarly situated 
must be processed on the basis of their qualifications 
regardless of race or colour.'' 

After this decision the university admitted the 
students, pending the outcome of the state's appeal to the 
Supreme Court. The Supreme Court affirmed the lower 
court's interpretation of its earlier decision, 

Academic Freedom 
Five colleges recently diemissad their faculty mem

bers who invoked the Fifth Amendment (which protects 
an individual from testifying against himself ) when 
called before Congressional investigating committees and 
refused to answer questions put to them. These cases 
were referred to the American Association of University 
Professors, an influential body consisting of 38,000 mem • 
bars. .A. special committee of the .A.s•ociation on 22nd 
March asked for the censure of the colleges for what it 
said were violations of academic freedom, It held that 
pleading of the Fifth Amendment by a faculty member 
"cannot be in itself a sufficient ground for removing him." 
The committee also expressed itself against special 
opinion tests and " disclaimed oaths" and therefore 
opposed the Feinberg law of New York State and such 
other legislation that calls on supervisory officials to 
certify that members of their staffs are not subversives. 
It also suggested that membership in the Communist 
Party by itself was not sufficient ground for dismissal. 
'rhe committee would rest its judgment in such cases on 
.the character of the teacher and the quality of the teaching, 
I~ membersh!P in the Communist Party would result in 
b1ased teachmg, then, according to the committee dis• 
.missal wonld be justifiable. The committee therefore ;,rges 
t~at " the in~uence of the academic community should be 
dnected agau;1st the proscription of membership in a 
m?vement wh1cb ne~ds to be kept in view rather than 
dr1ven underground and generally rejects the ide~ of 
"an educational system suhi•ct to the irresponsible push 
an.d ~mil of .contempor~r.Y: controversies." Tue g11iding 
prmc1ples w~1cJ;1 t~e committee laid down were approved 
by the Assoc1at1on s annual meeting on 7th April. 
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