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The ·Government (of India) h~s some mono~ithic 
~spects that have caused a degree of concern. Some bf 
the powers of detention voted to the Executive (in peace
time), for example, have exceeded e\'"en the ·most drastic 
.of British (war-time) public order decrees.-The ·"New 
York Times, " 29th May. 

We must take care that i~ the name of the 
:preservation of ~ije State .and stopping_ of subversive 
activities we may not stifle de~ocracy.-D ·• Kailas Nath 
Katju, Governor of WEst Bengal; in .a broadcast talk 
.on 18th May. · 

A victory of commutfism would put an end to liberty 
but a victory over communism at the expense of liberty 
would be hollow indeed.- The ';New York Times,'' 22nd 
June, in its comments on the Australian and South African 
hills for the outlawry of communism. 

To stand between the individual and arbit~ary action 
·by the Government is the highest function of this court 
( the United States Supreme Court). -Mr. Justice 
.Jackson in the case of Ellen Knauff. 

ARTICLES 

PREVENTIVE DETENTION ACT DECLARED VALID 
On 19th May, in the closing days of the term, the 

"Supreme Court of India, in considering the habeas corpus 
11etition.of Mr. A. K. Gopalan, a communist detenu of
Madras, declared the Preventive Detention· Act valid by a 
:majority of 4 to 2, holding, however, by a unanimous deci
·sion, that sec. 14 of the Act, forbidding· disclosure of 
grounds of detention to a court of law, to. be invalid 
{ though severable from the Act ). . 

The main ground of" attack taken by the petitioner 
against the constitutionality of the statute was that it ' 
infringed articles 19 and 21 of the constitution. It was 
contended on behalf of the p9titioner that sincA freedom 
of movemeilt ~as guaranteed by art. 19 (1) (d), subject 
only to "reasonable restrictions" being imposed on this 
freedom under art. 19 (5), no law authorizing preventive 
:letention in the manner of the statute could be consti-

• 

tutional. It was on· this ground that a special bench of 
the Calcutta High Court' had held that the statute was 
ultra vires of the constitution. But the Supreme Court 
rejected this interpretation of art. 19 (l) (d), only one 
judge, Mr. Justice Fazl Ali, supporting it. The majority 
of five ruled that preve~tive. detention ·was· outside the 
purview of art. 19, the rights enumerated therein being 
the rights of persons who have not been deprived of their 
personal liberty by being detained. In respect to art. 21,- ' 
the argument ''urged was that the. term "law .. in the 
article which prohibited deprivation of personal liberty 
"except in accordance with the procedure established by 
law " must be interpreted to mean immutable principles 
of natural justice. But the majority of the Court did not 
accept this interpretation. It ruled that " law" in that 
context only meant a State-made law, the Chief Justice 
adding : "One may like that right ( the right to Freedom 
of Person ) to cover a larger area. But to give such a 
.right is not the function of the Court; it is the function of 
the constitution." 

In showing how the phrase " in accordllonce with the 
procedure established by law" had a very restricted 
meaning, the Chief Justice drew pointed attention to the 
fact that the constituent assembly, having in its earlier draft 
adopted the phraseology of the United States constitution. 
viz., "due process of law," later omitted it, just because 
(as explained by the Law Minister, Dr. Ambedkar,) its re
tention would impart to the courts the jurisdiction to 
decide whether any particular law passed by the legis
lature to restrict personal freedom fell within the term 

_ ''due,:.' i.e., was reasonable, or not. This previous history 
in connection with art. 21 puts it absolutely beyond doubt 
that the article was not intended . by the constitution
makers to confer a justiciable right of personal liberty.· 
And we for our part are not at all surprised at the Supreme 
Court's decision of this issue, however much we would 
like to-have the right made justiciable as in the United 
States. But what, does the decision import ? In the words of 
the Chief Justice, "the constitution gives the legislature the 
final word to determine law." The courts of law are not com
petent to inquire into or pass on the question as to. whe
ther in the circumstances prevailing at the moment there 
was any justification for the enactment or enforcement of 
a law of prevantive detentioJL All that they could do in 
deciding about the validity of such a law was to s€e whe- · 
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ther it was in conformity with the procedure for preven. 
tive detention laid down in clauses 4 to 7 of aJ.>t. 22 .. 

So much of the Court's finding. was, ·we believe, in
evitable, but one might have expected that the· question 
whether the actual provisions of the Preventive Detentio-n 
Act, and particularly ~ec. 12 thereof, were -in consonance 
with the above-mentioned clauses of the article would re-

. ceive a more searching scrutiny than it did at the hands 
of the i.:na)ority. Consideration of this question led the 
min~rity tQ the conclusion that sec. 12 of the Act was 
unconstitutional and therefore void. As -·a safeguard 
against abuse of the power of preventive detention, sub· 
clause (a) of clause 7 of art. 22 provides- for a . defin.ition in 
a preventive detention law of ''the circumstances under 
which, and the class or classes of cases in which, o. person 
may be detained for a period longer than three months ... 
without obtaining the opinion. of an Advisory Board.'' 
One wmud think that the class of persons. here contemplat
ed was somewhat like the class of persons "of hostile origin 
o.r associations'' and the circumstances were like those in 
which a person to be datained has ''been recently concern
e.d in acts prejudicial to the public safety or the defence 
of the realm or in the preparation of or instigation of 
such acts," as was provided for in Hegulation 18 B 
in England, 8{) -that at all . events -no one who did 
not belong to such a class and did not ~ct in such 
circumstances would not be liable to detenti.on on mere 
suspicion. Surely art. 22 (7) (a) must have been inserted 
in the constitution with the object of affording protection 
to the generality of persons, limiting as far as possible the 
kind of cases in which preventive -detention couid be 
ordered. But in fact the Preventive Detention· Act does 
not seek to limit executive action by "classes" and ''cir-

' cumstances" at all. · · 
Altbou_15h the constitution intended the limitation 

to be both by "classes" and "circumstances'' (and Mr. 
Justice Fazl Ali draw pointed attention to the word 
"and," saying that it was not to be "either of them" ), 
the Chief Justice ruled on the point otherwise. He 
says : " it would be enough. i~ either 'classes ' of 
cases or 'circumstances·~ .in 'which a person can 
oe detained for a period longer than three months 
without the advice of the Advisory Board was specified." · 
But the fact is that the Act specifies neither in suffi~ 
cient particularity to be of any use as a safeguard., It is 
wholly silent about the " circumstances." Then what 
about the " rlass o1· classes" of cases? Is that at least 
specified ? An answer ·to this question also must be a 
decisive NO. What the Act does is t.o taka schedule 7 of 
the constitution demacrating the legislative powers of the 
Union and tho States and to insert in sec. 3 (a) entry 9 of 
the Union List and entry 3 of the Concurrent List relating 
to preventive detention. These are the only classes of . 
cases in which either the Union Parliament or the States 
legislatures . can enact a la'w of preventive detention. 
They reprea!lnt, as Mr. Justice Mahajan. says in his 
«lit~Henting judgment, "the ambit of legislat~ve power" on 

the subject of detention,-an.J the law actually passed just.• 
reproduces all of them, without any kind of attempt at. 
limitation such as art. 22 (7) (a) obviously intended. 

But the mischief does not stop here. The law, in 
grouping all possible 9lasses of cases of detention, denies an 
inquiry by the Advisory Board provided in art. 22 ( 4) to all. 
these classes except one. Preventive detention .is allowed> 
by the constitution in six: classes of cases altogether :: 
detention ordered for reasons connected with (1) the defence 
of India, (2) the relations of India with foreign powers,. 
(3) the security of India, (4) the security of a State, (5) the 
maintenance of public order in a State, and (6) ·the ru'ain-· 
tenance of supplies and services essential to the commu
nity. And the Advisory Board procedure laid down in art .. 
22 (4) has been dispensed with in the first five of them and 
retained only in the last sixth.. As Mr. Justice Mahaja.n 
observes, "This construction ( of the phrase " classes. 
and circumstances" in clause 7, making it .. co-extensive· 
and co-terminous with the· subjecrts of legislation!, ) is iii> 
contravention of ar't. 22 and makes clause 4 of art. 22 to all 
intents and purposes nUgatory. Such. a construction of· 
the clause would amount to the constitution saying in I 

one breath that a law of p~eventive detention cannot. : 
provide for detention for a longer period than three· ' 
months without reference to an Advisory Board and. 
at the same breath and mom(int saying that Parlia-
ment, if it so chooses, can do so in respect of all or-' 
any of the subjects mentioned in the legislative field." 
"Such a classification," -he concludes, depriving an · 
exceedingly large proportion of the de-tenps, and in 
fact ALJ. the detenus of the Pu~lic ·Safety Acts regime,. 
of the prote'ction afforded by clause 4 of art.)2, " could. 
not have been in the thoughts of the constitution-makers. 
when clause 7 ,was introduced in art. 22. The section (sec. 
12, which makes this classification) is void." 

Mr. Justice Fazl Ali fully supported this argument. 
and the ·conclusion to which it inevitably leads. To rein-· 
fore!! these, he compared the Preventiye Detention Act. 
with Regulation 1.8 B of England in war-time and pointed. 
out that it had ''provided for an elaborate Advisory Board 
in all cases without exception." But this reasoning, which 
appears to us to be irrefragable, did not appeal to the· 
majority of the judges and they held the section valid. They 
seemed to do so reluctantly, for the Chief Justice said:· 
"'fhe Act must' be held valid notwithstanding that the· ' 
Court may not fully approve of the procedure prescribed 

, by the law," . And Mr. Justice Mookberjee remarked t]J~>t 
he did not think that section 12 had been framed " with 
regard to the object which the constitution had in view." 
Evert then he did not feel able ttf rule that the section was 
ultra vires of the constitution. The constitution having 
given "unfettered power" to Parliament to make classi~ 
fication, it was open to Parliament, be tbronght, to adopt 
any method or. principle it liked. Mr. Ju~tice Das was 
of the same opinion. The constitution " did not recognise· 
the absolute supremacy of the Court over the legislature 
as in the United States." It accepted the Court's supre-
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macy only in respect to matters which were specifically 
made justiciable, and this particular mattst was not one 
of tl:.em. Therefore, the people "had to accept the vagaries 
of the legislature.'' The " Hindu," in commenting on the 
·majority judgment, points up the conclusion wh.ich flows 

• irom this reasoning. lt says : 
Parliament may, at the instance of- the majority 

party which is running the government, pass laws 
which seriously affect one or other ,of the civil rights 
<>f the citizen. Then the question arises as to where 
he \Viii go for relief. The answer in the 'case of the 
U.S. A. is the Supreme~Court .. In India the answer· 
is: NOWHERE.'' 

Nowhere is relief to be found in cases of deprivation • 
'of personal liberty. As if to mitigate the dire effect of 
-such a reaction on the public mind, Mr. Justice Das went. 
·out of his proper ~phere to remark : " Our protection 
against Jegi3lative tyranny, if any, lies, in the ultimate 
analysis, in a free and in.telligimt public opinion which 
·must eventually assert itself." This has the look of a very 
'soothing observation, but it is entirely out of place in a 
'discussion of fundamental rights; In matters of policy, 
social, economic, or political, the majority opinion must 
prevail in a democracy. If the policy is wrong, the people 
must still allow it to go forward till they are able by de
mocratic process to replace the rulers· by those who will. 
fo!lo1v a sound policy. But il:! this also to apply to funda
mental human rights, which by definition must· be above 
the caprices of a fleeting majority ? Wtly are these rights 
set apart in the constitution if not for tbe reason· that 
they should be beyond the reach of a tyrannical majority, 
however overwhelmingly great it may happen tci be? The 
fact of the matter is, and that is obvoiusly the import of 
Mr. Das's remark, that PERSONAL LIBERTY IS NOT A 
FUNDAMENTAL RIGHT IN OUR CONSTITUTION in spite 
of the fa!:lt that,it is included in the Fundamental Rights 
Part of the- constitution. One of the judges asked the 
Attorney-General, in the course of the preliminary 
hearing of Mr. Gopalan'l:! kabeas corpus petition, why, 
if art. 21 places personal liberty at the. mercy of the 
legislatures, it has found a place in the constitution 
.among fundamental rights. Mr. Setalvad's answer was re
vealing: it has come to be there, he said, quite incidentally. 
The truth is that it has no right at all to be where it is. 
The Preventive Detention Act passed by the present Parlia
ment is thoroughly vicious, more vicious than one might 
have imagined. A differently constituted Parliament 
might possibly redeem it of many of its vices. But 
whether personal liberty is wholly insecure as at present 
or bec~mes a little more secure or even completely secure, 
that Will depend on the complexion of Parliament at the 
time. The constitu bion itself does nothing to assure 
personal liberty. This only brings home to us the truth of 
what the All-India Civil Liberties Council said in a resolu
tion on articles 21 and 22 of the constitution: the resolu
tion says that in our constitution personal liberty is only 
a statutory right ; it is not a constitutional right. · 

And if Personal Liberty is not a fundamental right 
, ·as properly understood, what is the practical good of the 

constitution seeking to guarantee any other fundamental 
rights which depend for their exercise upon personal 
liberty being first rendered secure against all unnecessary , 
and unjust infringements ? 

- DR. KUNZRU ON PREVENTIVE DETENTION 

Pandit Hirday Nath Kunzru who, on account of his 
mission to South. Africa, bad no opportunity of taking 
part in the discussion in Parliament when the Preventive 
Deten-tion Act was passed on 24th February, de\Toted a 
large part of the address which as :President of . the 
Servants of India Society he delivered on l2thJune.on the 
occasion ~f the. Society's anniversary to a severe con-
demnation of the Act. · 

In a masterly analysis of the provisions of the Act. 
he showed how they were even more retrogressive than the 
corresponding. provisions of the earlier provincial Public 
Safety Acts which· the· central Act bas now superseded. 
He pointed out that under the n~w Act no person detained 
only for a period of three months would have his case 
considered by a tribunal, though -under the former Acts 
cases of persons detained even for such a limited period 
bad to be referred to an Advisory Council. 

Persons detained for a longer period would also, Dr. 
Kunzru stated,.: be now labouring under disadvantages 
from which they did not.suffer under the provincial laws. 
The central Act no doubt provides for Advisory Boards with 
"compulsor-y jurisdiction,''. to use the words of Mr. Justice 
Mahajan in the Gopalau case, but these can only iriquiM 
into the cases of persons who are detained with a view to 
preventing them from acting in any htanner prejudicial 
to the· maintenance of essential supplies and services. The 
provincial Acts had dealt with this matter in <JUite a 
different way. ·Persons engaged .in activitiel:! of this kind 
could be ordered to act in a. .certain way or to refrain 
from doing certain things, -and- viol at ions of the orders 
were punishable only after t.r ial in. a co.urt. . The persons 
concerned could not be detained' without trial. The 
Preventive Detention Act, however, confers on the States 
govermrients a power of detaining such .persons which 
they did not possess before. Thus the Act creates a new 
class of detenus and, what is· more, confines the benefit of 
an inqniry by the Boards only to this class of detanus 
consisting . of persons who . formerly were not liable to 
detention at all. · 

Those who were sci.liable under t)le old :Public Safety 
Acts could demand a ref~rence of thei:r cases to an inde
pendent investigating body which was variously called 
the Advisory Council, Advisory Tribunal, ete. · But under 
the Preventive Detention Act the cases o{ such persons 
are now to be reviewed by the governments themselves ii::a. 
consultation with a judge· or a retired judge or a person 
·qualified to be appointed as a judge of a High Court. It 
is obvious that~ review by govertiment cannot have tlw 
·same Effectiveness as a nview by an independent body of 
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inquiry. Dr. Kunzru' declared that tb,is pro:vision for a 
governmental scrutiny was highly unsatisfactory, and 
'stated that the l.east that should have been provided for in 
such cases was an independant review, the government_ 

-being given the power to act contrary to the opinion of the 
reviewing aut-hority .and an .obligation being laid upon 
the Home Ministry to inform Parliament periodically of 
the,number of cases in which: government had so acted. 

Thus Mr. Kunzru's conclusion was that the Preven~ 
tive Detention Act was even more reactionary than the 
Public Safety Acts which themselves were extremely 
unsatisfactory. The public bad expected, he said, that 
the power given to Pal'!iament by the constitution to pass 
central legislation wa~ intended to be used and would be • 
used for the purpose of restraining the po.we~s o:fl.the States 
governments to detain persons without trial, but it is 

.found that in fact the legislation passed by- Parliament 
-gives more power to the States governments than 
.they previously posseesed, anq thus it comes about that 
_the Preventive Detention Act is even more restrictive 
of tha liberty of the citizen tb~n the former Public 
.Safety Acts. 

Mr. Kunz:ru put the coping stone on this analysis by 
·a final clinching observation. At the very least, WEl ought 
to be able to claim, he said," that the safeguards inserted 

-in a. war-time regulation for de tenus without- t:dal in 
England (Defence Regulation 18 B of 1939 ) •should be 
_provided in a law to' be use() in I~dia in peace-time." 

The reader will have noticed that Mr. Kunzru has 
endorsed in every detail the criticism of the Preventive 
Detention Act made by the BULLETIN in its pages, and 
~the whole civil liberty movement will feel greatly encoura~ 
ged tliat one , who occupies a position of such high 
eminence in public life as Mr. Kunzru, although he is not , 
directly connected with the movement, takes on this 
irr.portant matter a stand which is the same as that taken 
by civil liberty organiz~tions in the country.· 

SUPPRESSING COMMUNISM 
- \ 

Because in india the executive Governments, taking 
advantage of an age-old law of tha British regime, have 
. been declaring the Communist Party as an, unlawful 
associatio}l ·in province after -province and State after_ -
State ( and to their number has. recently been added 

the province of Assam ), it behooves -us to pay close 
attention to the discussions that are taking place in two 
sister Commonwealth countries -Australia and South 
Africa-on bills which would have the effect of outlawing 

·,the Communist Party in their territory'. 
All liberal elements in both these countries are united 

jn opposing these bills. The fir~ of attack is naturally 
concentrated on ~he main prov:ision c,f the bills which 
takes power. from thll la~ cqurts and vests it .in the 
.executive to take ~ction against a:ny organization. Up-to
.4Jate freedom of ~ssociation.has been a recognised right in 
~11 Commonweal~ com~unit!es to be forfeited only after 

public judicial determination in tbe courts nf law. But it. 
would no longer be so when the bills are passed. 

. --
The Australian bill, e: g., defines an "unlawful 

association'' as "the Australian Con;anunist Party or a. 
body of persons declared ( by the Governor-General ) to be
an4.1nlawful association under the Act." The very defini. 
tion enables a majority party, without a judicial decision to· 
support it, to ·impose a ban on another political par£y and 
deny it the traditional remedy of contesting the matter in 

· tbe courts. It thus constitutes a grave departure from 
the practice so far followed. The Australian Governmen~ 
bad previously passed legislation for curbing the activities
of subversive -and seditious organizations, but this legis]a. 
tlon did not avoid legal processes as the present bill of th~ 
Menzies Government· does. Under the Crimes Act no
mgarrlzation could bg penalised until the High Court had · 
in effect found it- guilty or' treas:>~able conspiracy. And the· 

1 

legislation enacted last year by· the Ohif!ey Government ' 
during the coal !lliners' strike, applicable :to all offenders · 
wheth~r commupists or not, also provided for the imposi
tion of penalties only after due process of law. 1 

The Communist Party is now to be denied all access to:: 
law . co.urts; b.ut other bodies with Communist Party \ 
affiliatiOn, whrch the Gov<Jrnor-General is to be given : 

' power to declare as unlawful associations, is to have some; 
semblance of access. If such a non-communist body is,' 
gazetted by executive act as a communist body, it may 
within 28 days apply to a single judge of the High Court. 
~o set aside the declaration. But the burden of proving. 
that it is neither communist nor communist-influenced!' 
was, ·under •the earlier version of the bill, to lie on tb_e body; i 
concerned, if it was to satisfy the judge that the declara--i 
tion in its case must be revoked. The Government was.' 
prepared later, in order to meet the Opposition half way
to amend this provision ; it was agreeable that the onus of' 
proof would fall· on the Crown if a "·declared" body· 
appealed against the .declaration and gave evidence on, 
oath that it Wal;l innocent of the charge. 

But the Labour Party is not willing to . accept this: 
compromise. It insists that the onus of proving that an . 
organization (or its member) is communist shall be oni 
,the Government in all circumstances ; or, in other words,. 
the communist nature of a "declared" body (or a person ) . 
shall be proved/bejm·e any action is taken, acc0rding to-
the normal process of law. It also insists on the provision~ 
for a jury. An amendment to this effect was moved in the 
Senate in which the Labour Party_is still in a majority,:· 
_and it was carried notwithstanding that the Govern•;' 
ment _coalition resieted it. Thus a st•\lemate has been, 
reached, and it is the intention of the Government, when; 
Parliament meets again after three months, to refer the-. 
hill onoe again to the Senate and if the Senate is found to' 
be as insistent as before on the ordinary legal prooedure 
being made applicable in the matter of the onus of proof· 
clause, the Governm,ent would have both houses of Parlin·: 
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ment dissolved in order to make an appeal to the elec~ 

tor ate. --
The anti-communist bill of South Africa is equally 

wide in scope and violative of the fundamentai,principl.es 
of civil liberty. It specifically outlaws the Oommumst 
Party and empowers the Governor-General to outlaw by 
proclamation any other organization which proressed to 
propagate, or was otherwise an organization fo~ propagat
ing, the principles of communism. It prov1des for. a 
maximum penalty of ten years, and tl1e only concessiOn 
the Government was prepared to offer was that a com:- , 
mittee of investigation consisting of thrae persons would 
be set up to examine all matters rela~ing to individuals or • 
organizations and that the powers conferred by the bi1l 
would be exercised only after consideration of a report by 
the committee. one of whose members must be·a law adviser 
of the Justice Department and one a senior magistrate. Tbe 
Opposition moved an amendment rejecting the measur(', 
saying that it fails " to provide for full and effective 
access to· the courts" and " makes intolerable inroads 
upon the freedom of the citizen," and '' in. see'king to com
bat Communist totalitr.rianism it creates Fascist des
potism" ( the very same objec.tion which the International 
League of Human Rights and Mr. Fenner Brock;vay have 
taken to our Preventive Dentention_Act ). The bill bas 
passed both houses.- It was adopted by the Seriate at its 
third reading on 23rd June on· the casting vote of tho 
President I The Communist Party in its turn has dissolved 
itself and gone underground l · 

SEGREGATION BARRED IN U. S. 

In three momentous decisions, which were aU unani
moug, the Supreme Court of the U~ited States, on the last 
day of its term ( 5th June), struck down the barriers 
separating Negroes from whites in railway dining cars 
and educational institutions. 

The Fourteenth Amendment, adopted in 1868 after 
the Civil War, conferred on the Negroes the full rights of 
citizenship and further specifically provided that no 
State 8hall " deny to any person within its jurisdiction 
the equ~l protection of the laws. '' But .this '' equal pro
tection " clause was so interpreted by the Supreme Court 
as to sanction racial segregation with respect to the 
enjoyment of accommodation in common carriers like 
railways, buses and tramcars, in inns and restaurants, 
and in places of amusement and public schools. The 
equality granted by the clause, it was ruled; was political 
and not social equality, and in consequence it was held that 
equality was not denied by State statuti's requiring, e g., 
:separate railway carriages for the white and coloured races 
[ Plessy l'. Ferguson. ( 13:6 ) 163 U.S 537] or prohibit
ing the teaching of white and Negro pupils in the same 
8Choo] [Berea College v. Kentucky ( 1908) 211 U.S. 45 ]. 
In upholding such statutes the Court has, however, 
emphasized the matter of equality of accommodation if 

~ 

they were to be regarded as 'i·easonable and not as .a 
subterfuge for the annoyance tr oppression of the 
coloured race. 

This " separate but equal " doctrine was not very 
rigidly obse;ved either, with the result that the coloured 
people of the United States, like the depressed classes of 
India, were subjected, in sociai matters, not only to a 
brand of inferiority but to many substantial injustices. 
The recent decisions have at least made it clear that the 
"equal protection ., mandate of the Fourteenth Amend-. 
ment will-not be satisfied unless the treatment given to 
tho Negroes is in fact equal to that given to the whites· 
in every respect, measured _by objective. tests to be rigor
ously applied. This itself will lead, it is widely beUeved, 
to a virtual end of segregation of the coloured race in the 
southern states. 

. l . 
In one case, Elmer W. Henderson, a Negro, was 

refused a seat in a Southern Railway dining car:·except 
at a table reserved 'for his race and curtained from other 
passengers. " The denial of dining service to any 
passenger, " snid Mr. Justice Burton who delivered the 
judgment, " subjects him to a prohibited disadvantage, ·: 
and is unconstitutional. 

The two other cases related to segregation ·o{ 
Negroes in educational institutions,_ and the Chief Justice 
Mr. Vinson, who wrote the judgments, ruled that such 
segregation could not be practised. In one case a Negro 
of -the name of Heman Marion Sweatt was refused 
admission to the law school of the all-white University 
of Toxas and com.pelled to attend a Negro law school. 
The Chief Justice wrote: ,; We cannot find substantial 
equality offered white and Negro law students by the -
State .•• (Mr. Sweatt) may claim his fnll constitutional 

• right-)egal education equivalent to that offered by the 
State to students of other races ...•. We hold that the equal 
protection clause of the Fourteenth Amendment requires · 
that (Mr. Sweatt) be admitted to the University of Texas 
Law School.'' 

The other case was similar.- In it a Negro graduate 
student of the University of Oklahoma, G. W. McLaurin 
had to sit in a separate class room for coloured students: 
was assigned to a table on the- main library floor and 
allowed to use the cafeteria at the same time as other 
students, though, at a designated tabla. Such re&trictions, 
Mr. Vinson said," set M_cL~urin ap~rt " from other stu4 
dents, and thus he is" handicapped in his pursuit of effec. 
tive graduate instruction (because these restrictions) im• 
pair and inhibit his ability to study, to engage in discus4' 
siolls and exchange view:. with other students .... State<. 
imposed restrictions which produce such inequalities 
cannot be sustained. '' 

What if the State removed the restrictions and the 
white fellow-students imposed them, by refusing to mix: 
with Negro ,students? The Chief Justice said: " This we 
think is irrelevant. There is a vast difference-a constitu
tional diff~ren~e-between restrictions imposed by the 
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~tate which prohibit the',.. intellectual commingling of 
13tudents and the ref~sal of individuals to commingle 
where .t.he State pr~ents no such bar.'' 

In the realm of strict judicial theory ~he Supreme 
Court decis1ons have pel'haps made no great change. The 
54-year old doctrine of " separate but equal " facilities 
current since the Plessy case still stands. In all these 
·~asesthe Justice Departm~nt of the Fedel'al Government 
had as amicus curiae filed str-Jng anti·segregation bl'iefs, 
inviting the Court to overrule this .doctrine and to say 
in express terms that separate but equal facilities are 

. ~epugnant to the constitution because the very fact of 
segregating coloured from white is a denial "of coloured 
equality under the laws. But the Court did not feel it 
necessary to "re-examine" the doctrine. .Altho~gh the 
doctrine has not been technically reversed, the effect of 
the decisions will, it is expected, give it in practice at 
.not too long an interval of time the coup f-Je grace which it 
must 'receive eventualiy. In the meanwhile at ··any 
rate so mu(lh has been established, that " a community 
must be able to prove beyond all question that a segregat
ed complainant receives educational (and other) services 
equivalent to those rendered the racial :majority." . 

COMMENTS· 

An Anomaly Removed 

We have referred before ( vi.de p. 90 of the BULLETIN) 
to the anomaly created in provinces like Madras; Assam· 

• and East Punjab by substituting the provisions of 
the newly· enacted Preventive Detention Act for the 
detention provisions in these provinces.' Public Safety Acts. 

• 'l'his substitution has removed in respect to all those. who • 
could be detained under these Acts the only safegulud the 
detenus had before of a review of their cases by an inde
pandent tribunal, viz., an Advisory Council,· and replaced 
such a review by a reconsideration of the cases by govern
ment itself " in consultation with " a· person possessing 
certain judicial qualifications. 

But while persons in detention can no longer claim 
investigation of their cases by an independent body, those 
who a1·e subjected to -orders of minor restrictions on 
movements like internment can still claim investigation 
by an Advisory Council. For, in the provinces referred 
to above, the Public Safety Acts .provide that even those 
·-against whom sucli orders are made shall be supplied with 

''grounds for the orders1 that the persons concerned shall be 
given an opportunity of making a representation, and that 
thE) grounds and tha representation shall be referred to an 
Advisory Council. 'rhus in thos!l provinces. deprivation of 
personal liberty now goes without an inquiry by an out
side body, while minor restrictions are subjected to it I 

This ludicrous 1:1ituation arises because the Preventive 
D~tention Act is even more reactionary than' the Public 
Saftoly Acts, and the only way to remove such a glaring 

-
anomaly is fot the latter Acts also to be brought down to 
the.same low level as the former Act. 

This Assam has now done. - When by Act 12 of 1949 
the province made provision for an ·Advisory Council, a 
review by the Council was J:Dade applicable as well to 
c:1ses of internment, externrilent; etc., as to those of deten
tion. Because now· such a review will not be available 

. in cases of detention under the Preventive Detention .Act, 
the Assam Government thought, naturally enough, that .,1t 
must not be made available in cases of restrictions of a 
much less grav~•natu~e. and has now passed an-amending 

1 Act"( Act 21 of 1950 ) which deprives persons subj:cted to· 
mifl.or restrictions on movements of the advantage of · 
having th.eir cases q_onsidered by an Aavisory Council 
which they enjoyed before; 

We sympathise with the Assam government. By 
impo3ing on it a "drastic law of preventive detention, the 

· Union Government has indirectly compellad it to make the 
remaining provisions in its Public· Safety Act equally 
retrograde. There is now no provision in this Act for -an 
Advisory CJupcil at all. hy shouldW there be one, when 
even orders for detention are to be examined by the 

. government itself ? ' 

We have no doubt that the Madras and East Panjab 
governments will also follow suit as soon as the anomaly 
resulting from the passing of the Preventive Detention 
Act comes to their notice. Supposing they fail to notice 
it, we are sure that the Nehru government, which is well 
aware of the anomaly, will ·ordEr them to delete the 
provisions !lbout the Advisory Council altogether, so that 

• it may not itself appear in an unfavourable light in 
comparison with the provincial gov!)rnments if they 
retained the provisions about the Advisory Council for 
the benefit of those who were subjected to restrictions on 
movements instead of cl~tention. Even if these provisions 
were allowed to stand, howevel', tbere can be little doubt 
that there will hereafter be .no cases to be referred to 
an Advisory Council. Which government which hs3 
it~ head on its shoulders will choose to issue an order 
for internment or externment and thereby put itself in 
the position of having to justify its action befor10 
an impartial body when :it can take far stron15er action 
of.detaining the persons concerned and yet escape such an 
independent scrutiny? One may depend upon it, detention 
will hereafter be ordered even where minor restrictions 
would in the Government's own juagment have sufficed. 

Communalists' Political Activities 
PROPOSAL FOR PROHIBTION A.BA"NDONED 

There was a sudden on-rush of anti-commun"lll feeling 
in the Government of India after it was compelled to 
accllpt the partition of the countl'y on communal lines, 
and in April, 19!8, it got the following resolution passed 
through the constituent assembly : 

Whereas it is essential for t.he vroper funrtioning 
~f democracy and the growtll of national unity and 
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solidarity that communalism should be eliminated 
fJOm Indian life, this .Assembly is of opinion that no 
communal organisation which, by its constitution or 
by t:1e exercise of discretionary power vested in any; 

. of its officers or organs, admits to or excludes from its 
membership persons on grounjs of religion, race and 
caste, or any of them, should be permitted to engage 
in any activities other than those essential for the 
bona fide religious, cultural, socia,l and educational 
needs of tbe community, and that all steps, legislative 
and adminietrative, necessary to prevent such acti-
vities should be taken. • 

.Administrative action is of course being taken, and the 
ban impose1 on 'the R. S. S. some time ago was in pur
suance of it. But prohibition of the political activities of 
communal bodies by law which the resolution contemplat~ 
ed is now found by the Government to be impossible, and 
it has already circulated to the States governments lhat 
such legislative prohibition should no longer be attempt
ed. This withdrawal of the mandate is due to the Govern
ment of India becoming aware that a law prohibiting 
political activities may come into conflict .with the Funda
mental Rights of the constitution, which in art. 19 ( 1 ) . 
( c) has guaranteed the l'igbt "to fo.rm associations"" and 
unions," subject only to tho saving in art. 19 (4) that 
the right can be subjected to ''reasonable restrictions" 
imposed in the interests of public order and morality. 
What the Government of India fears is that a law restric
tive of the right to freEodom of Msociation, if passed by 
the legislature, may be declared null _and void by the 
High Cuurts and the Supreme Court on .the ground that it 
does not fall within the ambit of art. 19 (4). Political 
activities conducted on narrow communal lines no right
minded person can appro'l"e. But the Government of India 
must remember that whatever is undesirable cannot be 
legally suppressed, and we congratu'Iate it on -its be
coming alive at long last to this simple truth and 
?eciding to 1·efrain from action wllich, besides being 
~llegal ~nder the new constitution, would have been highly 
mexpedwnt and unjust too. 

Wind up Press Advisory Ccmmittees 

Slc. 7 (1) (c) of the East Punjab Public Safetv Act 
1949, wbich gives power t~ the executive to_cla~p a~ 
order of pre-censorship on any newspaper if it is" patisfied 
that such action is necessary for the purpose of preventinoo 
or combat!n:;r uny activity prejudicial to the public eafet; 
or the mamtenance o( public order,,. was, in the judgmer.t 
of Supreme Court in the case of the " Organizer" of Delhi 
violati'l"e of the right to freedom of the press conferred b; 
tho constitution_ in art. 1() (1) (a) and therefore void in 
law. It appears that before servirg the publisher of the 
'' Orgni:izer " with an order of pre-cencorship the Delhi 
Administmtion had consulted the Central P1ess Advisory 
l'cmmittee nnd obtainP.d its approval of the order. 1\Ir. 
,lustice Fad Ali, in his dissen!;ing judgn:ent, laid great. 

stress on t.his fact to reinforce his general argum"nts 
supporting the conclusion that both the relevant section of 
the Punjg,b .d.ct and the order made thereunder were valid. 
He said: 

The order in question· was passed by the Chief 
Commissioner ( of Delhi ) in consultation with the 
Central Press Advisory Committee, which is an· 
independent body elected by the All-Inrlia Newspaper 
Editors' Conference and is composed of represent
atives of some of the leading papers such as the 
" Hindustan Times, '' the " Statesman, " etc, I 
therl'jore hoid that it is beyond the power ,of the Court 
to grant 'the relief claimed by the journal . 

Mark the word " therefore " in tbi~. The Judge might 
as well have added a Q. E. D. at the end I • 

This will explain why the All-India Civil Liberties 
Conference at its last session in April dEmanded not only 
repeal of the Press Emergency Powers Ac£, 1930, and the 
pro·dsions relating to the pr<ss in all the various Public 
Safety Acts, hut'also total abolition of the Press Advieory 
Committ~Jes in alllhe States. One would think that such 
committees consisting of pressmen themselYes would be 
more keen on preserving the freedom of the pre~s than 
anyone else. But the experience unfortunately does not 
support such a pre-conception in their f,wour. And the 
action, in this case, of the central committee, v. hich should 
be more enlightened than the provincial committees,' pro
ves that the committees often lend th'emselves to the des
truction of a free pre~s .. Pre-censorship should ordin:>rily 
strike these connected with tbe press as an odious mea
sure, but what surprises us is that these aristocrats of the 
presR ,are wholly oblivious even of the Elementary fact 
that under the new constitution pre-censorship is not per-. 
missible. Even if the committees. were better constituted 
th!!-n they are, we v~ould still not like them .to stand even 
as protectors between the preFs and the judiciary, Let 
the press boldly face the COn.;.equenCfS~ of What it COn~ 
veys to its readers. _ If it misbehaves, it ought to suffer; 
and, certainly, if tte governments misbehave, let not 
these committees be used as an instrument of suppression. 
We may say that the "Bombay· Chronicle •' rec8ntly · 
supported our view. 

The part of the tesolution of the Civil Liberties Con
ference which relates to this subject is given below: 

The executive action taken (by governments against 
the press) is sometimes defendEd on the ground 
that it is taken only after the PrEss Advisory 
Committee is consulted on the wbject and its 
concurrence ·obtainEd as to tl:e necessity of the 
action. But the mactJinery of the Pre5s .Advisory 
Committee, established under totally different 
conditions, has now become outmoded and 
should be discontinued. While such a body 
might be useful in per::uading men.bns who belong 
to it to exercjse voluntary self-restraint in d<!licate 
situaticns, it is w!:10ily unfit to sanction penal action 
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and no government should be enabled to shield itself 
behind it. 

Covenant Goes tci UNESCO 
The United Nat ions Human Rights Commission 

·finished considerat;on of the draft Covenant on Human 
Rights on 18th May and plssed it on to the Economic and 
Social Council for review and action. But when it sent 
the draft to the Council, it did not do so with a recommend
ation that it be adopted. Tbe Commission ·cenveyld the 
draft to the Counc'il simply "for its consideration. " No 
recommendation for adoption was made bt>cause the 
Commission was conscious of the fact that the draft gave 

·complete satisfaction to nobody, and that a great many 
countries were desirous of revising several of its articles. 

Jt was expected, when the draft left the Commission in 
such shape, that the Council, instead of taking any action 
on it would r~fer it b!lck to the Commission, perhaps wiLh 
instr~ctions to produce something more satisfactory. 
This expectation has, however, not been realised. For, on 
5th July, the Council decided to "1econsider in its broad 
aBpects " the controversial provisions in the draft and, 
after making any changes in these provisions, to submit it 
to the General Assembly in the September Session. 

Franc~: A Semi-Police State 

Criticism is being levelled at the Fourth Republic of 
. France by r ewspaperil like the " Manchester Guardian'' 

that the Government is at present so violating the funda
mental principles of French constitutional and penal law 
that it can no longer be called " un etat de droit ·~ or a 
·government of law hut has become a semi pol ice State. 
One of the reasons on which thi:1 criticism is based i~ that 
innumerable arrests are made -and "terms of preventive 
imprisonment inflict:d on people who have been forced to 
wait months and years in gaol." Such preventive deten
tion is obviou-ly in gross violation of an es3ential prin
ciple of French criminal procedure, viz., habeas corpus, 
according to which " nobody can be arbitrarily arrested, 
det"ained, or exiled"'( articles 9 and 10 of the " Declara
tion des Droits" or the famous Ddclaration of the Rights 
oi Man of 1789 ). 

NOTES 

Org.mising Secretary's Tour 

Mr. K. G. Sivaswa.my, 01·ganising Secretary of the 
All-India Civil Liberties Council, has submitted to the 
Council a reporJi, of the work done ·by him in May and 
June. which shows that ho was ·very active in the cause 
of civil liberty. In May he visited tho district of 
Tinnavelly in Madras State to investigate the complaints 
he had received ft"Om certain villages that sec. 144 of the 
Cr. P. C was widely enforced there. On inquiry he found 
that the s~ction was invariably being· applied against 

tenants and in favour of Iandholderil. He drew· up a report 
on the subject and presented it -to the officers concerned, 
asking them to remedy the tenants' .grievances. 
' · In the middle of June he paid a visit to Nagpur and 
bad preliminary meetings with a number of friends with 
a view to forming a' Civil Liberties Union for thE> State of 
Madhya Pra.desh. . 

He then proceaded to Hyderabad, where he addressed a 
meeting of the newly formed Civil Libertie;; Union for 
that State, explaining to the rneeting the lines on which 
A.-I. C. L. C carries on its work. The Union ha~ adopted 
the constitution of the Bombay Oi>il Liberties Union fpr 
itself with a few minor modifications. A drive for the 
enlistment of members is now on in Hygerabad, and when 
it goes some way new office-bearers will be elected in place 
of those that were provisionally elected when the Union 
was· formed. 

At Hyderabad Mr. Sivaswa-my brought to the notice 
of the Home Secretary of the State Government several 
cases of persons against whom detention orders or other 
restrictive orders were il"su.ed without, so far a:~ Mr. 
Sivaswamy coulr! find on inquiry, there being any justi- : 

:fication for the o!ders. Among these cases were the 1 

·following : · · · 
Mabomed Kasini and Gopal Reddy of Karimnagar , 

Gopal ana three other peasants of Kaknur (Mahboob
nagar • district); Pulipaka. Raj am of Kothagudium, 
detained under the Preventive Detention Act ; 

Sidiramappa Herur of 'Iandur and Bajira9 Patel of 
Ganga pur interned in their towns; 

Bejjanki Raj!lm and Besta Rajam of Kotilagudium 
externed from the coal mines area; 

Veeranna, a- trade union worker, arrested at 
Warangal. ("Here the Congress workers used latbis 
and swords, and two fingers of a Hind Mazdoor Sabha 
worker were cut-.") · 

The authorities have kindly agreed to institute an inquiry 
into all these cases. 

C .. L. U. Activities 

At a meeting of- the executive of the Bombay· Civil 
Liberties Unio~ held on 29Lh June the following resolu
tion was passed : 

Resolved that the Government of Bombay be urged 
to release forthwith all persons detained without trial 
and to cancel without delay all orders restricting the 
personal liberty of cit:zens including eldernment and 
internment orders, especially in view of the fact that 
the general elections to the Parliament and to the 
St<Lte Legislatures are going to hi! held in lht! I~ear 
future, so that these persons may be enabled to parti
cipate therein ~s free citizens. . 

The meeting also decided to hold 3 session of the provincial 
Civil-Libertiea CJnferenc!l on 4th and 5th November next. 

A meeting of the Provincial Organising Committee of 
the Punjab Civil Liberties Cuuncil was hold at Julluudur 
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·on 14th May, at w1ticb, be>ides adopting the constitution 
l.lf the Council, it was decided to hold a provincial Civil 
Liberties Conference in ,dnter at Ambala, with Mr. N. M. 
.Joshi as President. The meeting bas elected Pandit 
Haradatta Sharme. of the Servant.s of India Society as 
Organising Secretary of the Pur~jab Oivil

1 
Liberties 

Council. -
There are complaints of a great deal of harassment 

by the police, the province having long earned a notoriety 
for illegal tyranny and corruption. The meeting above 
:referred to brought thesP. facts to the attention of Govern
ment and urged upon it the imperative necessity of appoint
ing a strong representative committee for the purpose 
·of making concrete sug~estions for reform and reorga1tiza
tion of the administration of the polbe department, so 
that the police in the province "may become as efficient, 
-useful and popula-r as the police in the advanced demo
cracies d the world." 

The "Tribune," ·the most widely circulated and 
highly respected newspaper of the province. has lent its 
weighty suppcrt to this dllmand for raform and al.s() em
phasized the need for taking early s.tep,;; to remove all 
executive functions from tho3e officials who administer 
justice. 

At a conftrehce held on 25th June in Madra;~ under 
the auspices of the so-called People's Civil Liberties 
Union, which body bas been formed by seceders from the 

· Madras Uivil Liberties Union affiliated to the All·India. 
·Civil Liberties Council, resolutions were passed urging 
repeal of the Preventive Detention Act and release of 
prisoners d!)tained thereunder; cancellation of tbe ban on 
'trade union organizations; cancellation of the Press 
Emergency Powers Act and orders prohibiting meetings 
and processions, etc. 

Affiliation with lnternationl League 

The :May 1930 Bulletin of the International League 
·.for the Rights of Man has the follo\~ing about the 
All-India Civil Liberties Council: 

The All-India Civil Liberties Council, with head
quarter:! at the Servants of India Society, Poona, was 
formally affiliated with the League in February. The 
All·lndia C,mncil was formed at a national eonfer
·ence last summer and represents the revival oft the 
Indian Civil Liberties Union, f.:>unded by .Tawaharlal 
N~hru in the 1930'<>. The Council publishes a print
o€d monthly BULLE:TIN, recent issues of which are 
mainly concerned with what the Council regards as a 
wholesalo violation of civil rights in preventive 
detention of persons not charged with crimes. and 
held without the right to habeas corpus. 

Publicity about Detention Cases 

T!1e All-India Civil Liberties Council requested the 
Ilome ~linistcy of the Government of India, in view of 

the safeguard which wide- publicity about detEntion 
cases affords, -to publish a monthly return giving the 
number of detenus in all the States, with a break down of 
these figm·e_s according to para. ( i ), ( ii) and { iii )of 
sec. 3 (1) (a) of the Preventive Detention Aet under which 
the detenus were detained, and stating bow many of 
the cases were reviewed by the Advisory Board and. in 
bow many of them the detention came to an end because 
the Advisory Board expressed an opinion to this effect.
These suggestion~. it will be recalled, were rEprodu~d in 
the BULLETIN at p. 96. Although it is nea-rly two 
months since the A.-I. C. L. C. made such a request,' the 
Home Ministry, we understand, has not yet informed 
the Council as to which of the suggestions it is prepared 
to adopt. The suggestions made will be acknowledged 
by all t(l -be quite reasonable. They are in fact no 
other tlJan those which wer3 statutorily provided f-or in 
England in Regulation 18 B and carried out by the 
Go.vernment of that co•mtry throughout the period in 
which preventive detention was permissible in war-time
\'le may add that a provision has been inserted in the 
Suppression of Communism Act pat>sed recently in South 
Africa throwing up~n the Minister of Justiee the 
obligation to rep11rt to Parliament, l4 days after the start 
of each session, on action taken under the Act, and to 
state in particular whether the Minister -of Justice 
departed in any case from the recommendation <>f the 
Adviscry Coai.mittee set up to advise the Minister in the~ 
matters_ Our Home Minister will do w~U to accept the 
suggestions of A.-I. C. L. C., which has again written 
to thEl Minister requesting him to inform it of the action 
he proposes to take. · 

EXTERNMENT PROVISIONS 
HELD VALID 

Dr. N. B. Khare's Externment 

On 26th May a full bench of the Supreme Court. 'by a 
majority of 3 to 2 ( one judge being absent ) , held valid 
the order of externment passed against Dr. N. B. Kbare, 
Pre,;ident of tbe All-India Hindu Mahasa.bha, and dis
missed the plea. made on .his behalf that the section of 
the East Punjab Public Safety-Act, 1949, under which the 
order was made was unconstitutional. 

Dr. · Khare went tG D(}l(ii on 1st April ( when the 
Nehru-Liaqat Ali Kt.an negotiations for a paet on "East 
and \.Vest Bengal were about to commt:nce) to attend a 
meeting of tbe Working Committee of the Mahasabha. 
but be was served with an order by the District Magistrate 
.of Delbi to leave tl:le capital and to stay out of it for & 
period •of three months under the Public Safety Act of 
East Punjab, which is in foree in Delhi. 

It will he. remembered that a similar order pa.'96ed 
against Modi under Bombay's Public Safety Act was ot~ 
Hth April ~t aside by the Bombay lligh Court as oon1:rDE.T 
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to the constitutional rights conferred by the constitution. 
l3ut this case is distinguished from Dr. Khare's case in 
that, while the Bombay Act does not provide for supplying 
the grounds for an order of externment or a represent
ation being received from the person against whom the 
t>rder is made and its being reviewed by an independent 
body, the East Punjab':Act p~ovides for such safeguards 
in some measure ( vide p. 102 of the BULLETIN ). 
The latter Act requires the authority making an order 
for externment to communicate thE! grounds of the 
order to the extermid person and also provides. if the 
order is to remain in force for more ·than three months, 
that the externee "shall have a right of making a repre
J:Jentation which shall be referred to the Advisory Tribu
.nal." The question under adjudication therefore was 
whether, if the externment provisians of the Bombay Act 
are to be held invalid because thty la!!ked any safeguards, 
the safeguards afforded in the East Punjab Act wel'e suffi:
.cient f,o bring the ex.ternment provisions of the latter 
within the savings cif clause 5 of art. 19 which allows 
"'reasonable restrictions" to be imposed on the exercise of 
-tbe right conferred by sub-clause (d) of clause 1 of the 
article "to move freely throughout the territory of India." 
The Chief Justice, and Mr. Justice Fail Ali and Mr. 
Justice Patanjali Sa.stri expressed the opinion that they 
were, and· Mr. Justice Mookherjee and Mr., Justice 

· .Mahajan said that they were not. 

It was argued on behalf' of Dr. Khare that, !.hough 
under 'the Act ·an externee had to be given reasons for his 
being externed (the word ''may" in the relevant secJon of 
the Act being interpreted to mean "shall''), be had no 
effective remedy if the externment was only for three 
months, a review by the Advisory Tribunal not beiiJ"g 
open. to him in such cases, a~ such a state· of things 
could not be said to be a reasonable rEstriction on his 
right to free movement. The ·ChiPf Justice, wbd delivered 
the majority judgment, rejected the argument. He refer
red. to the analogy oi arl.icle 22 in the constitution relat
ing to preventive detention, and said that if the constitu
tion provided no remedy to. a man detained for three 
months, externment for three months without a re~edy 
must be held to be but a reasonable restriction. · But one 
may wonder whetbei the Sup1·eme Court, which is bound to 
administer the detention provisions as they are, must 
follow that.line in matters in which it is not so bound by 
the constitution. And if the·analogy of preventive deten
tion is to be followed, why should not thll Ciltlrt take into 
account ibe fact that; while art. 22 (7) (b) contemplates 
a maximum limit to the period of detention, seo. 4 (3) of 
the East Punjab Act provides no sllch limit to the .dura
tion of an exte:rnment order if made by ·the provincial -
government? Mr. Justice Mookherjee, Mr. Justice. 
Mahajan concurring, made pointed mention in his 
diHsonting judgmo11t to this discrepancy; which according 
to him puts the East Punjab law outside the saving 
~Clause of art lG, viz.; clause ri. 

:A furfher_gus-&tion still remained, viz., whether, even. 
if sec. 4 of the Act was constitutional, tha particular order: 
for externment made under it was valid in the sPnse llhat;: 
the restrictions imposed thereby were reasonable- in the: 
circamstances.. The Chief Justice disposed of tllis ques
tion in a very summary way. In the gJrO;unds supplied to· 

' Dr. Khare it had been stated by tlle Dfstridr Magistrate. 
that Dr. Khare's activities, ''since the recent dissetmbanc 
between the two communities in East Md ·west Bengal,. 
have been particularly of a communal nature which 
excite hatred between. the communities. " What exactly 

. these activities we;re and what effect they would 
have bad upon "the public safet.y and the maintenance ·o£ 
public order'; of Delhi was not so much as inquired into~ 
It was ~nough for the Chief Justice that some grounds had 
been given. He felt that it was not within his competencec 
to examine their suf:liciency, beca_use the section ir .. ques
tion gave power to the authoriti• s to take actiol)) when 
they were satisfied that such action --was neces~ary; No. 
doubt, as the Chief Justice says, the power given by the 
Act "was final," and "the decision was not open to review -
by the Court." But'if this was true in the pre-constitu
tion days when the law was enacted, must it be held to be 
true even after the constitution came into opera.tion. 
which provides for a fuudamental right of free movement?' 

The subjective !ntisfaction of the detafning autho;ity 
mus~ be accepl8d even by the Supreme Comt in cases in 
which the conslitlltion itself bas provided for it. But the· 
eow;tilution provides for. subjective satisfaction nowhere· 
in so. far as externment orders are concerned. On the· 

'contrary. by enabling the Court to examine the reasonable
ness or otherwise of tl1e rest.rictions imposed, the consti
tution pas given it power to override the· subjectiv& 
S!ltisfaction of the provincial authority in suitable cases. 
Why then should it not exercise it? Wfl sliould have bad 
no reason to quarrel with the Court if, after going into the· 

. grounds, it had found them to be adequate. But it just 
refmed to go into them, relying upon their unimpugn
ability UJ!der the law, as it stands. The Supreme Court 
appea~s here to be strangely oblivious of the new po~ver· 

which the constitution· has given itand the High Courts·. 
A great deal of what was unirnpugnable before the 
constitution came into effect has become definitely
impugnable now .. 

If it were not so, why should the Bombay High Court 
have invalidated the cxternment order in the Mody case ?' 
Following the cue of the Suprema Court it sboulrl have 
said : " The Bombay Public Safety Act provides no· 
kind of safeguards as soma other :Provincial.Acts do in the· 
matter of externment orders. 'l'he government wields 

. uncontrolled power in this respect. This is yery 
·regrettable. But what can· we do .about it? It is not 
our f11nction to make laws; that function belongs to the 
legislature. Our only function is to administer the laws 
as we find them: We cattmot therefore deny Ynlidity 
to the order passed." But the High Court bethought 
itself of the mw constitution and the po·wor th:1t it has· 
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:newly received from that organic law to throw a shield 
·over citizens who are being unduly deprived of their 
Uberty. We must co.nfess to an uneasy feeling that in.,this 
i)articul.ar case the Chief Justice temporarily f-orgot that 
the Supreme Court had acquired the. power !1-nd haq been 
.entrusted with the duty of standing between the Qppressor 
and the oppress-ed in a new field. There can be no meaning 
in a right being made justicia.ble if the legislature can 
curtail it at its will and. the courts say that the legislatu1'!1 
has the last word on the subject. 

Mr. Justice Mookherjee, on the other pand, was a.wru-e 
·of tqe new power. He denied that. "hi deciding the rea
sonableness or otherwise of the restrictions, " it is beyond 
our province to look into the circumstances under which or 
.the manner in which the restrictions have been' imposed. 
.And his conclusion was (Mr. Justice Mahajan con
·curring) that "under sec.13 (1) of the Indian constitution 
.these provisions of the (East Punjab) .Ac.t became. void and 
inoperative after the constitution came into force ar.d, con
sequently, the order made by the District Magistrate 
in the present case could not stand." 

RESTRICTIONS ON PRESS IN 
SAFETY ACTS 

Declar~d Void by Supre';lle Court _ 

" CROSS ROADS " AND .. ORGANIZER .. CASES 
On the eve of recessing on 26th May the Supreme 

<Jourt, by a majority of 5 to 1, declared the provisions in 
the Public Saf~ty .Acts of two States restricting the 
freedom of the press to be ultra vires of the constitntion 
and quashed the orders issued by the States governments 

. under there provisions. · 

The Madras Government had banned the entry of the 
"Cross Roads" (a communist weekly from Bombay) 
into the State of Madras under sec. 9 ( 1-.A) of its Public 
Safety .Act, and the Delhi Admin-istration had imposed an 
order of pre-yen3orship on the "Organizer" (an R. S. S. 
weekly of Delhi ) under sec. 7 (1) of the East Punjab 
'Pni>lic Safety Act which applies to the Stat9 of Delhi as 
w.oll as to that oi East Punjab. The aggrieved news
.l)apers obtained relief at the hands of the Supreme Court 
Mr. J nstice Pa.tanj.1li Sastri being the spokesman of th; 
;.uajority in both cases. 

Tile petitioners' case was simple : The cGnstitution 
·has guar,lnteed the right. to freedom-of the press in art. 19 
(1) ( a ) , and the exercise of the right can ba made 
subject, under art. 19 (2), only to such laws restrictive of 
the right as relate to a matter " which undermines the 
security of, or- tends to overthr.:>w, the State.'' The 
relevant sections in the Public Safety Acts do not fall 
with~n art. 19 (2). Th?y rel:;te to " the securing of the 
['nblr.J sgfety or tl,).e maintenance of public order.""• Thl'se 
terms are wid~r in s~o;Ja than " th~ security of the 

· Sbte," and restrictions imposed in the inter<!st QI tLe 

maintenance of public ordEr, being 'Ila'tmally 'Dl01'8_ 

comprehensive than those required by the see1l!rity of the 
.State, can no~ be suStain~d a,s valid within the ~erms of 
.art. 19 (2). · _ · •.. · · 

On this point-it was Mgued on behalf af the· g-overn
ments concerned that •• public. order .. was equiva.lent. or 
very nearly equivalent, to the " security ~f the state ·~ 
3nd whatever restrictions could be allowed' under the latter. 
phrase would ba allowabJEi. ~nder the former also. But in . 
reply it was pointed out by the patitioRers . that .. public 
·order '' had, in tb& eye of the eoR~titatiGn~ a much wider 
-eGnnotation. than " security <If the St.,ate, ~ as was 
exemplified by the fact that white in defining tile limits of 
the right t.G free assemblr and t.be right to free asSQciatiozi 
the e10tast.itntion had used the words ~· public order " in 
clauses :S .a.aid .£ of art. 19, it had used the words " secur.ity 
.of the State., in defining the right tG a free }!l'l'ess. 
showing clearly that the exceptions allowed in the matter 
oLthe freedom of the press 'were much · n9.rrower and 
stricter than those allowed in· the m:ltter of freedom of 
assembly and freedom of . association. On behalf .of It be 
Delhi Administration Lhe Attorney-General advanced 
an ingenious argumJnt ( to which we have already 
referred at p. 99 in the hst issue ) purporting to show 
that" security of the State ''had a much larger meaning 
than came into the minds of laymen. He said: . 

• The word "State" used in art. 19· ( 2) included 
the Government and Parliament of. India. the Govern
ment and legislature of each 6f the States a.nd aU other 
local authorities wit~in the territory of Indi~ and. a. 
.Small dis.turbance which might not have the effect 
QI undermining the Government of India might 
conceivably lend· to overthrow a local .authority. 
Under such circumstances, the subject .matter 
Qf legislation in the E.1.st Pu.nj;l.b PubUe Safety .Act 
woul<i fa.lt witllin the description of •• matter relating
to the security of the State.:· 

The majority of the Court rejected in toto the defence 
made by the governments· and fully aeeepted the"' 
eont.entions of the petitioners. In the " Cross Roads '• · 
<:ase, Mr. Patanja:U S.istri said: 

The constitution, in formulating the varying 
criteria for. permissible h!gislation imposing 
restrictions on the fundamental rights imum€rated 
in a;t. 19 ( 1 ) has placed in a distinct · category 
those offences against public order \_Vbich aim. 
.at undermining the security of the Stata or 
-overthwwing it and made tlldr prevention the sole 
justification for legislative abridgment of freedom 
<If speech and expression; that is to say, .nothing less 
than -endangering the foundations of the State or 
threatening its overthrow could justify curtailment of. 
the right to freedom of speech and ex:prassion; 
while tne right of peaceable assembly and the I.ight; 
<>f association tn<\Y be restrict:~d under clauses 3 and 
4 of art. 19 in t,e inter~~t3 of public order which. 
in those ~lauses, incl:lde-? the security of the State. 
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M'r:. Sas~ri also :refene~ tcr tite deletion by the 
1':0Dstit.uent assembly of the word •• sedition " from 
elause 2 of what in the original draft of the constitution 
was art. 13 as aoo\ber exception permitting:· Jestri'<tive 
laws and said : ~ · -' ' 

'Fhis deletion sqows \lJat criticism of gover11men\ 
exciting oisatiection or bad faith towards it is no~ to 
.be regapdelll as a justifying "ground for restrictiDg tl1e 
freedom of ~xpression and llf fpeecb unle6S i\ is bUCh 
as to undermine ihe security of the Stqte. * 

· freedom of epeeeb and expression includes freedom ·of 
propagation Of ideas, and that freedom is ensured by th~ 
freedom·of circulation." In this connection he quoted the 
ob~rvation of a United States judge, viz., •• Liberty of 
circulation ·is as essential to that freedom (freedom of tb& 
press) as ~he liberty of publication. Indeed, without. 
tohculation the publication would be of little value." 

HABEAS CORPUS PETITIONS 
- Hi,; conclusion therefore was that : Grounds, for Detention 

Un1ess a law restricting freedom of speech and ex-
pression was directed solely again~t the unde:r.ninlng While upholding the constitutionality of the Preven-

, of tile sec:nrity of th(\ State or the overthrow of it, tive Detention .A-ct, the Supreme Court declared invalid. 
such law could not fall within the reservation under .sec. 14 tbere~f. which forbade the courts to have placed' 
clause 2; of article 19 although the restrictions which it before tbam the substance of the grounds of detentioru 
sought to impose might have been conceivtd generally communicated to a detenu or t.he representation made by-
in the interest of public ord<r. Hence section 9 (1-A) pim.and which thus, in the words of Mr. Justice Mahajan,. 
( of the Madras Public Safety Act ) was void and threw as it were" an iron curtain around the acts of tbe-
nnconstitl!l:t.ional and the ordel' banning 'he " Cross. au.thority making the order of preventive detention ..... 
Roads " was illegal. 'fhll iron curtain being removed, a number of petitionso 

were filed in the High Courts and the Supreme Court,. 
"The dissenting ~dge. Mr. Justice Fad Ali, Elllpported the _challenging no longer the constitufionality of the Act but. 
governments' case. ln his judgment in the "Organizer' challenging tlle sufficiency. of the grounds supplied by the-
ease he obse:rved : . detaining authority so as h fulful. the requirements of 

That the prominence given to:~'publie safety•• in the sec. 7 theredf. It was complained that the ground,; fur •. 
. tit~.;;- East PmJjab Publil Eaf~ty .Act- stJong}y nished were far too vague to give the detenu a real oppor..: 

suggested that the Act was intended to deal witll tun)ty of makiug .a representation against the detention· 
serious cases of public disorder. which affected public order as required by the section, and many detenus obtain-
safety o:r the security of the State o:r cases in whieh ed relief on this scor<l. ' 
owing t() some kind of emergency or a g:rave situation But the scope of the iurisdic~ion which the Supremq· 
having arisen even public disorders of comparatively 'Court•s judgment ( and now a formal excision of the· 
·small dimensions might have far-reaching eliect on ' , section from the Act by a presidential ordinance) gives to 
the security of the State. It was to be noted that the the courts to examine the grounds of defention with a vi~w; 
Act purported to provide special measures to ensure. to finding out whether \he order for detention was justifi--
public safety and maintenance of public order. able or not must not be exaggerated. The Act, by sec. 3,. 

]lis conclusion &n this aspect of the ease was~ gives power to the executive governments (and also to' 
Public disorders and disturban~s of publie .district magistrates, sub-divisional magistrates and com-

tranquillity do undermine the security of the Stat& missioners of police) to order detention "if satisfied .. ~ 
and if th& Act is a law aimed at preventing such that it is necessary so to do." The satisfaction, here con-. 

·disorders. it fulfils the :requirement of th& tern plated, of the deta.ining autllority remains subjective;. 
C()nstitution. no ohj&ctive tests being capable of application by which 

, A small point was sought t() be made b~ the justification for the order can be measuted. All that the 
Advocate-General of Madras in ·the " Cross Road~ " ease courts are compt tent to do under the Act is to look into· 
that since the Madras Government had not restricted the- the grounds with the object of seeing whether the detain-· 
publLhers• freedom to publish what they lilied but bad ing authority was or could have been sati>fied in its own 
cnly prohibited circulation of the paper in its tei.'Titory. 1nind about the necessity of making the order, or whether· 
the prohibition did not restrict the freedom of tbe press it.s action could be regarded as bona fide, or whether the 
at all. T:is argument was rejected by the majority of ancillary provisions in the Act about the detention order· 
the Court. Mr Sastri said: "There can be no doubt that were observed. They can also see whether the grounds are . 

• In tb~ preliminary bearing of the "Cross Roads ,. case _the 
limited meaning attached to the expression "security of the St.ate ·~ 
Grew from· Mr. Just lee Mabajan the remark: "That n:eans see. ~A 
~f the Cr. P. C. will have t<> go." This section, which gives power to 
«!eclare certain publications forfeited, runs as follows: 

Where Ia} any newspaper, or book as defined in the l'ress and 
Registration of Books Act; 1867, or (b) any document, wherever 
printed, appears to the Local Government to contain any sedi· 
tious matter or any matter whioh promotes or is inteoded to pro• 
mote feelings Df enmity or hatred between' different olaases Df 
His Majost~·s auhjeots, that is to say, any matter the publieation 
of which is punisb&ble undor sectiofl 124A (or section la3A) of 

·she Indian Penal Code, the Local Government may, by notifica· 
,.ion In the looi'Jl official Oazetto, stating the grounds of its 
~pinion, declare every copy of issno of the newspaper containing 
euch matter, and every C1P'1 of auch book or other document to be 

f<>l)'feit1ld to Ills Ml\)»lly •••• 

,.. specific enough to ena1>le the detenu to make an effective. 
representation against the order for detention • 

This very nearly defines the scope of ·the jurisdiction· 
which t.he courts bave acquired by the Supreme Court's. 
judgment .. lt is not within their competence to investi· 
gate and give a finding on the truth or otherwise of the 
allegations made against tbe detenu or sufficiency or in
sufficiency of the allegations if true. These they have to. 
take on trust. Thus about the only cas~s in which they 
can now give relief are cases in which the detaining nutho
ri~y advances no grounds at all or mentions them in' so· 
loose. and vague a manner as virtually to deprive 
the detenu of the right to make a representation conferred 
by clause 5 of art. 22. . 

1t will ba agrJed that tlle authority left to the courts, 
even after the rem.oval of the iron curtain, is exeeedingly 
li1nited. In any cage the Supreme Court lws only re!-.tored 
to the courts the power which· they had enjoyed before 
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undGr the Public Safety Acts and of which t~ey. were !e
cenlly deprived by the Nehru governmer.t ~ Prev.ent1ve 
Detention Act. And the courts can at b_est g1ve only that 
kind of relief which they were able to g1ve before Febru
ary 1950. We have listemd often enough m the past 
three years to confessi?_ns of utt~.r helplessness frol?- the 
courts to give substantml protectiOn to per:ons UllJU~tly · 
deprived of their personal liberty, and we. shall c~rtamly 
have occasion to listen to ~uch confe~sJ?llS ag~m .here.
after. Thus, while the deletiOn o~ sec. 14 Is good In Itself, 
let none of us expect too much from it. 

MEHR SINGH (Punjab) 
The Supreme Court itself beard some babe3:s corpus 

applications in respect to the grounds commumcate~ to 
the detenus. Among these was one from .Mr. ¥ehr Sm~h 
of East Punjab, The grounds of detentw~ given to him 
stated that be was, an underground commun~st.y.rorker who 
carried on communist propaganda and distnbuted p_re
judicial leaflets When lhe case ~arne befo.re the court 
for a preliminary bearing, Mr. Justice MabaJan, on bear
ing the grounds, said to the Advocate-General of East 
Punjab : "This is the ~arne old formula. Wby d~ you 
give vague grounds ? The Advocate-General tried. to 
justify want of particula_rity in the grounds by an In
genious argument. He said that under sec. 7 of the 
Preventive Detention Act the government was not bound 
to give particular8. This is true enough. The section 
only requires the detaining authority to communicate to a 
detenu" the grounds on which the order has been made" 
and does not make sp11cific mention, as for instance the 
East Punjab Pubic Safety Act did, of grounds a·ad parti
culars. Fortunately the Supreme Court held that thOugh 
" particulars" were not separately mentioned they were 
an integral part of the" grounds" amd that the govern
ments were bound to snpply them to satisfy the require
ments of the Act. " What sort of representation can the 
detenu make on (the ba~is of) these grounds? '• asked Mr. 
Justice Patanjali Sastri. But the Advocate-General stuck 
to his guns. " I have already submitted to the Court," 
he said, "that no particulars are necessary. " 'fbo result 
was that the Supreme Court ordered (26th May ) Mr. 
Mohr Singh to be released for the reason that the grounds 
of detention -supplied to him were "too vague and 
indefinite. " ' 

lSHAR DAS ( Punjab ) 
The casa of Mr. Isbar Das was very similar. The 

ci.mrges against him were that be was a communist and 
criticised the government, and that he preached 
armoc\ insurrection, On this latter point Mr., Justice 
Mahajan exclaimed : " Armed revolution without arms '/ 
This is mere imagination. ·I could .have understood if the 
man had possessed arms. Your grounds are wholly 
vague. " Again the Advocate-General repeated his plea. 
He submitted that so long as Government supplied the 
detenu with the grounds of detention, the requirements of 
the law were fulfilled, and that it was not incumbent on 
the detaining authority to give fa~t~ on which the grounds 
of detention were' based. This the Court did not accept. 
:Mr. Justice Mookherjee said ~ •• It is your duty to give 
him proper grounds of detention to enable him to make a 
representation. If you don't, it is a dereliction of duty." 

Another point arose in this case. Mr. Ishar Das, :who 
was already in detention under the old Public Safety Act, 
was serYed with an order of detention under the Preven
tiye DetePtion Act, but the grounds of detention were not 
commuuieut~d.to him fol' 28 d11ys after the new oider had 

beeri served.on him, though the Preventive Detention Act 
requires (and so does clause 5 of art. 22 of the constitution) 
that they should be communicated " as early as may be " 
after detention. The Advocate-General explained that 
the delay has been cau!;led in printing -forms on which 
grounds of detention bad to ba giyen to about 400 detenus 
inthe East Punjab State. On this Mr. Justice MookherjeG 
observed : " I believe you bad to give the same · stereo~ 
typed grounds of detention to 400 detenus ? " When the 
Advocate-Gene.ral suggested that the authorities had to 
apply their minds to each of theBe cases, · Mr, Justice 
Mookherjee remarked : "Don't talk seriou~>lY that you 
bad applied your minds I This detenu bas been under 
detention for about two years. " 

Whether this application was admitte~ like. that of 
Mr. Mehr Singh has not been reported in tha press, unless 

.one Charn Das, who was released with Mr. Mehr Singh, 
and for the same reason, viz., that the grounds ·of deten
tion communicated to him were "too vague and indefinite," 
was this Mr. "Ishar Das. 

BISHAN CHAND SETH ( U. P. ) 
- lfbis case was declde"d in the Allahabad High Court. 

It was stated on behalf of the applicant, Secretary of .the 
U. P. Hindu Mabasabha, that tbe grounds of detention 
furnished to him were not sufficiently precise and that on 
those grounds it was not necessary to order his detention. 

Mr. Justice ·Sapru who beard the applic~tion referred 
in his judgment to the full bench decision in 1948 A. L. ,J •• 
491 in which it was laid down that the executive govern
ment was the judge of the sufficiency or otherwise of the 
reasons f9r the detention of a person, and said it ~as, 
however, mcumbent on the court to see that the grounds 
and the particulars supplied to the applicant were , not 
vague, indefinite or incomple~e. It was incumbent on tho 
authorities of the government to supply to the applicant 
sufficient information to enable him to mak'e an effective 
representation that would go to prove his case that tl!o 
detaining authority was wrong in its belief that his 
detentio.n was necessary in the interest of public safety. 

'He then proceeded to examine the allegations made 
against the detenu and found tba.t at least three of tbem did 

. not come up to the standard laid down by the full bench. 
One further charge against the detenu was that he 
made a speech on 16th March before 250 persons, in which 
be claimed credit for the MahaAabba for the communal 
disturbances that had previously broken out in the rural 
parts of Shabjahanpur district and predicted a repetition 
of such disturbances in the city of Shahjahanpur with the 
help of the rural population of the di~:~trict. His Lordship 
~aid: '' I assume that Mr. ~etl1 di? make the speech be 
Is alleged to have made, and' ~f he dtd make it obviously 
the ground stated in this part of the statement ~f the .case 
against him by the government is a good ground, " 

The detenu was further alleged to have made .a speech 
on 22nd March to the effect that the bloodshed that had 
taken place in Shahjabanpur district was only a small 
affair and more was to come. The Judge naturally 
expressed horror a_t such a sentiment. The question 
would naturally ar1se here whether the applicant had in 
fact made the remark attributed to him. On this point 
Mr. Sapru observed: It might be that Mr. Seth did not 
utter the words attributed to him, Into that question it 
was not open to him to enter. All that he bad got to see 
was whether the grounds· were of a sufficienty precise 
nature to enable Mr. Seth to make a -representation to the 
detaining authority. He was not prepared to say that the 
detaining authority was wrong :in placing the interpret-
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ation on the facts supplied to hitn that Mr. Seth approved 
of the bloodshed that had taken place in Shahjahanpur 
district· and other neighbouring. areas. For that reason 
His Lordship thought that this was a sufficiently good 
ground for bringing him within the. orbit of sec. 3 of the 
Preventive Detention A<;t. 

The relief prayed for was not granted (5th June), 

'PROF. OM PRAKASH KAHOL ( Punjab ) 
. The charge !lgainst this applicant was of a very 

serious nature, viz., tha~ he had, been stating that_ for 
every Hindu kill.ed many more Muslims should be 
killed. Mr. Justice ]). Falshaw, Judge of the Punjab 
High Court, who heard his habeas corpus application, 
.accepted the plea of the applicant that the grounds 
supplied to him were too general and did not specify acts· 
or particular speeches complained of, and that these 
grounds did not indicate when and where, whether 

' privately or on public platform he ha&]. made the 
statement attributed- to him. The Judge examined every 
ground in succession~ and found that all of them were .. 
vague and indefinite;; adding in respect"' to'' one Qf them. 
that, as remarked by the counseffor tlie petitidnet, it~ was . 
'' a_masterpiece of vagueness.'': ·· '' 

The .A4vilca~e-General di~ ;not serrously at.tel!ipt to 
repel. the ?o!ltentwn that the· grounds were rather vague 
.and mdefm~te, but suggested that the Court instead- of 
directing release of the applicant, might ' direct the 

~ government to supply the detenu with fresh grounds 
containing fuller particulars which would enable him to 
submit an effective representation. His argument was 
thtlt it was not for the Court to go into the correctness 
or otherwise of the allegations made against the detenu. 
~n any case, and that if al! that was necessary was ( as 
Jf as a m~tter of formality) that the detenu should 
pcssess detailed particulars the Court might as well 
.arrange to have them supplied hereafter. 

His Lordship refused to follow this " novel " proce
dure involving what he characterised as "a danger. to the 

1iberty.of the subject." He said: . 
In ~ac~ it seems to me that to adopt this course might 

serve as an encouragement to the authorities to sup., 
ply only vague grounds .pf detention in the first in
-stance and. then to go on gradually supplying further 
-detailed particulars ~s required by the Court, with the 
result that the detenu would be kept in detention, 
whether lawfully or unlawfully for quite a long period 
before: validity of the order for his detention would be 
{]ecided, though obviously questions of this kind ought 
1-o be decided as speedily 'as possible. . • . Under the 
circumstances I do not s!)e it fit to adopt the course 
suggested by the learned Advocate-General and hold-

. ing that the grounds supplied to the detenu In the 
present case are too vague and indefinite .to enable , 
him to make an effective representation· to the State 
Government and therefore holding that the order for 
detention is invalid, I order his immediate release 

~be judgment was delivered _on 16th June. ' 

MOTl LAL ( U, P.) 
Mr. ·Justice V. Bhargava of the Allahabad High 

Court heard. the habeas corpus application in this case. 
·The ple~ !ai8ed on behalf of the petitioner by his counsel 
~ir. Hamid Beg wa~ that there could not be any satisfac· 
1on.of the dotalmng authori~y .that detention of Mr. 
Mot! Lal.was necessary,. and It was argued that where 
thero wa!! Rnme doubt about the correctness of the grounds 

of detention it was competent for the court to see whether 
the grounds were correct and based on evidence or not. 
His Lordship said : 

This arg.ument advanced by Mr. Beg was ruled 
out by the language of sec. 3 of the Preventive 
·Detention Act. This section gave the detaining 
authority power to detain a person if that authority 
was satisfied that it was necessary to do so for one 
of the purposes mentioned in that section. The 
law just require~! the satisfaction of the detain· 
ing authority, and it did not require the existence of 
facta and circumstances proving that the person 
detained was l.kely to act in a manner prejudicial to 
tbe maintenance of public order or so on. The diff
erence lay in the fact that the Preventive Detention 
Act inerely required satisfaction of the detaining 
authority and did not require the establishment of, 
the fact that prejudicial acts were likely to be 
committed. . Since only satisfaction of the detain
ing authority was needed, His Lordship said that the 
court in d~afing with habeas corpus . applications 
could also merely see whether there was satisfaction 
of the aetaining authority and, as had been held in 
the case of ·Rex v._ Durga Das, 194.8 A. L. J. 491 by a 
full bench of this court,- could further see that that 
satisfaction ·must M based on the consideration-of_ the 
materials available to the detaining authority and 
must have been bona fide. It is not permissible for this 
court to import its own views and to sit in judgment 
over the opinion of the detaining authority to see 
whether the-detention was justified or unjustified. The 
satisfaction has to be that of the detaining authority 
and not of the.court, and if it was a bona fide satis
faction the court cannot enquire even though, in the 
opinion of the court, the- satisfaction may have been_ 
incorrect: 

Holding that the grounds supplied to the detenu did 
not lack: the requisite definiteness, His Lordship.dismissed 
the application (2nd June). 

AHMAD ALI ( U. P. ) 
The same Judge disposed of the habeas corpus appli

cation of this detenu ( 31st M~y ) • The charges against 
him were that he indulged in fiery speeches and thereafter 
went underground; that he held a secret meeting and 
criticis~d the government; that be had been issutng 
objectionablllleaflets off and on;. and that he organised a · 
procession in defiance of an order not tq do so under sec. 
144, Cr. P. C. Besides holding that some of the grounds 
were vague, His Lordship was of the view that none of 
them could be a sufficient reason for the order of detention. 

On the charge of spreading disaffection against tl.e 
government he observed : 

- Spread of disaffection against a party government 
cannot be said to be a ground for inferring that 
public order would not be maintained. It is the right 
of every citizen in a democratic government to spread 

· disaffection against a particular party goy~~nment. 
This right is of course subject to the cond1t10n th!lt 
the disaffection should not be so spread as to result m 
violence and there should be reaHy no incitement t-O 
the use of violence or other illegitimate ·courses. 

· His Lordship concluded his judgment thus : 
All the grounds taken together indic.ated that 

during a period of about two years the ~ppheant had 
been carrying ·on propaganda agains-t the party 
government and had been sugge~ting to the people tCJ 
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overthrow it, but there was no allegation at· all that 
the applicant had at any stage incited the people to 
overthrow the government by the use of vio lance, or 
any other illegal means. 

The facts alleged in the g::-ounds merely constitute 
the exercise of the legitimate right of a citizen and 
detention on such grounds cannot in any way be 
justified. The grounds· are either vague, or are sucn· 

·as cannot reasonably lead any one to the inference 
that it is necessa1y to detain the applicant !or the 
purpose of maintaining public peace. ·consequently· 
the detention of the applicant is not in accordance 
with law. 

M. M. BASHIR (U. P.) 
Another application for habeas corpus which was 

heard by the same Judge was that of Mr. M. M. Bashir of 
Aligarh. Of the several grounds urged on behalf of the 
applicant, His Lordship felt it necessary to examine only 
one, for on that ground alone he came to the conclusion 
that the applicant must be released. ' 
· In the order for detention passed by the district 

magistrate the period for which detention liad been order
ed was not mentioned, and the Judge accepted the peti
tioner's contention that this was not in accordance with 
law. It was urged on behalf of the government that, in 
the absence of any period being mentioned in the order, 
the maximum period of one year allowed under the Pre:. 
:ventive Detention Act might be taken as the period for 
which he was to be dotained. This argument His Lord
ship refused to accept. ln the Indian Penal Code maxi
mum punishment'• was prescribed for every offence but 
the court had all the same to say in every case what was 
the sentence appropriate in any particular case. Similar
ly, the district magistrate of Aligarh ought to have stat
ed in the order itself for how long detention was to con
tinue. On account of default in this matt'3r His Lordship 
held that detention of the applicant was not in accord
ance with the procedure prescribed by law ( 20th June). 

-··--
COMMUNISTS (Bombay) 

. A divi_sion bench of th~ Bombay High Court (the 
Chief Justice and Mr. Justice Gajendragadkar) ordered 
the release of a large batch of communists onllth and 12th 
.r uly. Some of them owed their release to the fact that 
the detaining authority had in the opinion of the Court no 
jurisdiction to make a detention order against them. Mr. 
Ghate, e. g,, h~d .originally be.en detained in 1948 by order 
of the Commissioner of Pollee under the Public Safety 
Act ~eca'!se he belonged to Bombay, but he wall actually 
detamed In Yeravda gaol ( near Poona ), and wl'i.en after 
the detention provisions of the Public Safety Act were 
deleted and th~ provisions of the Preventive Detention 
A;ct took effe~t m _February 1950, the new order for deten
tiOn was still signed by the Commissioner of Police 
although the latter had no longer jurisdiction over the 
detenu. 

It was contended on behalf of the Government that' 
under t~e Preye':ti~e ~tention Act commissioners of police 
wer.e giVen JUrisdiCtiOn co-extensive with that of the 
U mon Government and States governments. But this inter
rret.ation :va~ rejec.ted by the Court •. Although teRitorial 
lll11lts of JUr1sd1ct10n were not specifically mentioned in 
t:\e statut?, i~ would obviously be "opposed to the funda
mental prmc1ples on which the constitution was passed" 
ivr ~he Bombay government to issue an order of detention 
:\gamst a pe_r>on living in the State of ~adras, ~nd by the 
" 11lle token 1t would be beyond the power of the Commis-

sioner of Police of Bombay to issue an order of detention 
against a person nQw living in Poona. 

But in. the case of some of these detenus there was 
another ground for release. When Mr. Ghate was st:rved 
with a fresh order of detention in 1950, the materials on 
which this new order was based were thE! same as those 
which were before the detaining authority when the first 
order was made.· It was partimrlarly necessary to,rEc--exa
mine the case on the basis of fresh materials, because 
under the Public Safilty Act a person could be detained 
even if only he had acted·inlthe past inla prejudicial manner. 
but the Preventive Detention .Act under which ·the new 
order of detention was made did not refer to the past acts 

· of a suspected person. On this point urged on behalf of 
Mr:Ghate, Their Lordships observed: 

··There could be no doubt that as the new detention 
order was made on February 26, and as that order was 
put forward in support of the detention, the satis

, faction must be arrived at at the d'lte when the order 
was made. It was not . sufficient that some other 
authority in 1948 thought that the detentiGn was 

* necessary. 
The detaining authority must examine the materials 

afresh, and although the p!!st activities of the detenus 
might afford a ground for detention, it must review 
the past activities in the context of the time at which 
the present order was made. The satisfaction which 
the law required was the satisfaction of the detaining 
authority when the orC:er ··was made, and it was not 
open to the authority to fall back upon the satisfac
tion which was valid in 1948. Therefore, on this 
ground also the petitioners were entitled to succeed, 

L. B. BHOP ATKAR ( Bombay ) 
The same bench of jndges on 12th July set at liberty 

Mr. L. B. Bhopatkar, Mr. S. R. Date and Mr. G. V. Ketkar, 
Hindu Mahasabha leaders, detained in April last. '!'be 
ground on which Mr. Bhopatkar was kept under custodv 
was that he was an active Hindu Mahasabha leader and 

. was engaged in a conspiracy to commit acts of violence 
against Ministers of Government. The Court found thai> 
t}J.e grounds were too vague, Their Lordships said : 

The ground mentioned by the District Maaistrate of 
Popna in support of his detention order w~re vague 
and could not stand. The grounds given were thai> 
" you were engaged in a conspiracy to commit acts 
of .violence against Ministers of Government. •• 
Ne1ther the place nor the time when the detenu was 
supposed to have entered into the conspiracy nor the 
natur~ of the acts which went to constitute the 
conspiracy had been mentioned. 

Further, it was vaguely stated that the conspiracy 
was against Ministers of Government. There were 
!leveral governments in the country, namely the State 
Governments and Union Government, and tbe detenu 
did not know against Ministers of which Government. 
he was supposed to have conspired. In '!'heir Lord-· 
ships' opinion, therefore, the grounds were vague 
inexplicit and did not enable Mr. Bhopatkar to mak~ 
a proper representation to Government. 
Tne Court set aside the order for detention also on the 

gro_u nd that the detaining authority had obviously let itself 
be Influenced by a consideration which was extraneous to 
the Preventive Dentention Act, viz. that Mr. Bhopatkar 
was an active Hindu Mahasabha le~der. The Mabasabha. 
wa~ a lawful organization and any person was entitled to 
be Its member and hold its views. The Court ob:erved :. 
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The detaining authority could only consider matters 
whirh were germane to the Act :l.nd which fell within 
the ambit of the Act. An active member of an 
organization was a ground foreign to the Act, and as 
that ground had operated upon the mind of the 
District Magistrate, the order could ·not stand. 

Against Mr. Date the ground' advanced was that he . 
was an active· Hindu Mahasabha leader and was inciting 
Hindus against Muslims. In ordering his release the 

Court observed that the detention order could not stand as 
the grounds furnished were not particularised as they 
should have been." · 

V. D. SAVARKAR (Bombay) 

Mr. V. D. Savarkar, thrice President of the All-India 
Hindu Mahaqabha, was also a·rrested with Messrs. 
B!1opatkar and D<~.te and detained in April. The ground 

. for his detention, like that of _Mr. Date, was that he was 
incit_ing th_~ JI.~~plis~.aga,,iijst, the _MP,SliQJ.:L )•:ir;•!:Savar~a~::; . 
had m a· represen'tatwn to Govermrtent · demeii the allega• · ... 
tion and asked''f6r'aii uncdnditiomil release;· 'but 'offeretf.''' 
to abide by · · certain·,. bonditions if the Government~ · 
insisted on thei:n; When-his· habeas corpus petition came 

'up for hearing· in the·High Court; tlle Chief Justice and 
Mr. Justice Gajendragadkar ordered! his release on those 
eonditions. One can only infer that if Mr. Savarkar had 
not in his representation sought ·conditional release 
he would, like Mr. Date, have been set at liberty 
unconditionally by the High Court, which is concerned 
<>nly with law, and for the same reason, viz., that the 
ground supplied to Mr. S!l.varkar by the detaining 
authority lacked particulars .. 

Mr. D. V. Zolekar of.Akola in Ahm~dnagar district 
was also released. The ground for. his detention that was 
furnished to him was that he was likely to instigate the 
ryots to use violence ·against the Sawakars and Marwaris 
and seize their lands and property by force. It was urged 
on behalf of the petitioner that this was· a ground not . 
contemplated by sec. 7 of the Act~ In Their Lordships' 
opinion, thi~ contention was correct. · 

MESSAGE FROM FENNER. 
·BROCKWAY 

Tl;e foltvwing message for the .~econd session of ·the 
. Alt-lndiu Civil Liberties Conference 'lpas received from Mr, 
Fenner Brockway, M.P.: 

'l'l)ose of us who ha-ve worked ·for the independence of 
India are disappointed .that its Government bas felt it 
necei!sary severely to limit civil liberties and particularly 
the freedoms of speech, writing and association.· I know 
that the excuse for this i$ the menace of Communism, 
but the worst feature of Communism is the denial of 
democratic and personal liberties, an'd it is a surrender of 
principle to attempt to overcome an. evil by adopting 
features of that very. ·evil. Communism can be defeated 
in India, just as it can be dei'!lated here in Britain, only 
l!y establishing a society where social justice is combined 
with liberty. 

REPORT OF '.PHE 

All-India Civil Liberties Conference 
Second Session: Patna, April, 19.50 

Besides recording all the resolutions passed at 
the Conference, the RepJrt contains extracts from 
speeches of 

Sri A~ul Chandra Gupta, President, 

Sri Nageshwar Prasad ( retired High Court Judge), 

. Chairman of the .~eceptir.m Co~mnitt.ee, and 

'-~~i Jayapraka'sit N~ayau. whO" ~inaugurated the 

'Conference: 

A Datailed Analysis of and Comment ou the 

Preventive Detention Act, 

which the Report c~ntains, will bs tound of much 
practical heip. 

Message_s co~demnatory of the Act from 

The International League for the Rights of Man, 
The American Civil Liberties Union, 
The National Council for Civil Liberties 

( Great Britain ), 

Mr.,.Fenner Brockway, M. P., and 

Mr. M. N. Roy 

deserve to be treasured. 

• An A~count of the, Work 
done_ by the AIJ-India Civil Liberties Council 

is given in the Secretary 's Report. 
It will keep you au fait with the movemant. 

Price : Re. 1. 

Apply to-MR. K. G. SIVASWAMY, H OS~AN ROAD, 

T'NAG:\R, MADRAS 17. 
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Number of Detenus 

AS ON 15TH JULY 

The Home Ministry has informed the AU-India Civil 
Liberties Council, in response to the latter's request, that 
the number of detenus in the various provinces was as 

follows on 15th July : 

West Bengal 818 
Madras 475 
Bombay 381 

Punjab 225 
Assam 197 
Bihar 105 
Madhya Pradesh 104 
Orissa 71 
Uttar Pradesh 57 

---
2,493 

In the province of Delhi there was one detenu. 
Similar figures for States in Part B and Part C, which are 
under the administrative cont-rol of the Ministry of States, 
are, it is said, not available in respect of the period 
ending 15th July. 


