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PREFACE 

ATTORNEY GENERAL's CoMMITTEE 
ON ADMINISTRATIVE PROCEDURE, 

DEPARTMENT oF JusTICE, 
Washington, D. 0. 

This monograph is one of a series of studies submitted to this 
Committee by the investigating staff working under the Director. 
The members of the staff are Walter Gellhorn, Director; and Ralph 
S. Boyd, Kenneth C. Da;;s, Robert W. Ginnane, William W. Golub, 
Martin Norr, and Richard S. Salant. 

These staff reports represent information and recommendations 
submitted to the Committee. They are not an expression of com
mittee findings or opinion. The Committee invites professional and 
lay criticism and discussion of the matter contained m these studies, 
both by written communications addressed to it at the Department 
of Justice, Washington, D. C., and by oral presentation at hearings 
which the Committee will hold in Washington on June 26, 27, and 28 
and Julv 10, 11, and 12, 1940. 

The Committee will make its report, setting forth its findings, con
clusions, and recommendations after consideration of all the material 
submitted to it, including these reports of its staff; the record of oral 
examination of administrative officers; and the briefs, statements, 
and testimony which may be furnished by members of the bar and 
the public. These reports are made available in furtherance of this 
Committee's desire, first, that the information submitted to it by its 
investigators shall be public and, second, that all persons desiring to 
do so shall have full opportunity to criticize and supplement these 
reports. 

The members of the Committee are Dean Acheson, Chairman, of 
the District of Columbia Bar, formerly Under Secretary of the Treas
ury; Francis Biddle, Solicitor General of the United States; Ralph F. 
Fuchs, professor of law, Washington University; Lloyd K. Garrison, 
dean of the University of Wisconsin School of Law; D. Lawrence 
Groner, chief justice of the Court of Appeals for the District of 
Columbia; Henry M. Hart, Jr., professor of law, Harvard University; 
Carl McFarland, of the District of Columbia Bar, formerly Assistant 
Attorney General; James W. Morris, associate justice of the United 
States District Court for the District of Columbia; Harry Shulman, 
Sterlin~ professor of law, Yale University; E. Blythe Stason, dean of 
the Umversity of Michigan School of Law; and Arthur T. Vanderbilt, 
of the New Jersey Bar, formerly president of the American Bar 
Association. 
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RAILROAD RETIREMENT BOARD 1 

I. HISTORY OF THE RETIREMENT AcT 

The first Railroad Retirement Act, providing for annuities and 
other benefits for employees of certain railroad carriers, was passed 
in 1934 (48 Stat. 1283). ·Chiefly on the ground that it was not a 
legitimate exercise of the commerce power, the act was shortly de
clared unconstitutional by the Supreme Court in a 5 to 4 decision.• 
Intended to answer the objections of the majority of the Court, the 
Railroad Retirement Act of 1935 was passed, preserving, however, 
the basic outlines of its predecessor (49 Stat. 967). Again, the act 
was attacked and the Carriers Taxing Act, which supported the retire
ment program, was declared unconstitutional by a District Court 
for the District of Columbia.' The District Court case, however, 
was not carried further; instead, representatives of the railroads and 
representatives of railroad labor organizations together drafted a new 
bill, requiring less severe taxation and restricting the creditability of 
prior service. The compromise bill became the Railroad Retirement 
Act of 1937 (50 Stat. 307), which now constitutes one of the two basic 
.acts administered by the Board.' 

THE RAILROAD RETIREMENT ACT OF 1937 

In general, the Railroad Retirement Act of 1937 • provides for rail
road employees a scheme of social security somewhat similar to that 
created by the Social Security Act (although in some respects the 
nets are strikingly different). Employers subject to the net include 
express- or sleeping-car companies, or carriers by railroad subject to 
Part I of the Interstate Commerce Act, or any company owned or 
controlled thereby or under common control therewith and "which 
* * * performs any service * * * in connection with 
* * * transportation • • • by railroad." Employees po
tentially eligible under the net include employee representatives, all 
individuals who were on August 29, 1935, "in the compensated service 
or one or more employers" 6 subject to the act, nil individuals who were 

1 This monograph wns submlttod November 1939, flDRIIy rovlsed January 19•10, and supplemented April 
19·10. 

• Railroad Rttirement Board v. Alton R. ro. (295 U. B. 330 (1035)). Hughes, C.J., wrote the dissenting 
opinion, In which Dmndols, Cardozo, and Stono, JJ. concurred. 

• Alton R. Co. v, Ralfroad Relirrmtn! Boord (16 F. Supp, 955 (D. Dlst. C'ol., 1936)). 
t Tho act or 1937 dl1l not repeal but ~uperscdod in largo part, its pre,lcoo.\5or or 1935. Employres who had 

relinquished their rl~t"hts before the net or 1937 wns passed, and who had become eligible to receive annuities 
boforeenoctment of thot net, are grouted annuities under tho 1035 act. At tho present time, approdmatoly 
20,000 persons are drawing annuities under the 193ti act. In addition, whore tho annuitant elected a jo!nt 
ond survivor annuity, the surviving spouse or on annuitant wUI rol'lllve n survivor annuity for the balance 
or his or her lifetime. Upon tho death of oorb annuitant, tho Board mmt pay Uor 12 months only) to a 
surviving srouto, Or tho dependent next of kin, OnC-hRH of the annuity Which the employees was receiving. 
Thwlt wll be somP time hcfcre tho Bo3td will hnve disposed of Its duties under the 193.5 act. The dlscus
slon which follow!!, however, ls concerned with tho 1937 act only. 

• Horenncr referred to os the act. 
• Tlli!l phrnso Is defined ns when the employer has "continuing authority • • • to supervlse and 

direct tho manner of rendition or his r.ervlce, which service be renders for compensation." 

1 



2 ADJ\liNISTRATIVE PROCEDURE IN GOVERNMENT AGENCIES 

in such service after December 31, 1936, and all individuals who, on 
August 29, 1935, were "in the employment relation" 7 to such an 
employer. 

In general, three types of benefits are payable under the net: 
(1) Annuities,• including joint and survivor annuities; (2) death 
benefits, where an employee dies before his annuity has begun to 
accrue, or, where his annuity has begun to accrue, if the amount of 
accrual does not exceed 4 percent of his creditable compensation 
subsequent to December 31, 1936; and (3) pensions, under section 6 
of the act, to those employees who were, under certain circumstances, 
on March 1, 1937, and July 1, 1937, on the pension or gratuity roll 
of an employer.' 

To maintain the costs of the distribution of the benefits and supply 
the money for such payments, the Carriers Taxing Act of 1937 pro
vides (1) for an income tax on employees, as defmed in that nct,10 

increasing from 2% to 3% percent of each employee's wages (not exceed
ing $300 per month). This income tax is initially collected by the 
employer, who deducts the sum from the wages due; and (2) for an 
excise tax of similar percentage, on the employer. Tho taxes are 
collected by the Bureau of Internal Revenue and paid into the 
Treasury. Congressional appropriations are made to the Railroad 
Retirement Account in amounts sufficient us annual premiums to 
provide for the payment of claims. 

In addition to provision for benefits, the net also provides for the 
Board's making "proper adjustments" in the case of erroneous 
awards, whet.her of under- or over-payment. ·where the payment was 
accepted "without fault," however, and recovery would be incon
sistent wit!?- "equity and good conscience," recovery of overpayment 
may be waived. 

It is estimated that there are more than 2,100,000 individuals who 
have accumulated rights under the net. 

JUDICIAL REVIEW UNDER THE RETIREMENT ACT 

Section 11 of the net, entitled "Court Jurisdiction " provides that 
"An emp!oy~e or other person aggrieved" may apply to any United 
States D1stnct Court where the Board has established un oflice" 
(1) to compel the Board to set aside an action or decision of the Board 
claimed to be in violation of u legal right of the applicant, or (2) 

1 A pcr"'on Is "In the employment rPlntlon" "when on furlou~h l'iuh;ect to cnll for !\Crvlce • • • nnd 
ready and willlnl!' to serve, or on lcaYe of absence, Clr absent on account of sickness or d!sublllty· nllln 11 cord· 
ance with the established rulr.s and practices" o( tho omplol·er. • c 

• 'l'o be cll~lblo for o.n annuity under the act thoindlvidunl, In nd<lltlon to sntlsfylnR: tho rcqulr m h set 
forth In the lnst sent<'ncc of tlw prl'ct!rllng para>:"rnph, (I) must hnv~> rcndll'd Uw n~o of fl.''i; or (2) ~nu~~ Jinvo 
become totally and [X'nnanently disnhlrd for regular rmploym('nt for hire and havfl com 1Jeted 3U ~·nrs o( 
crcdltahle S(>rvlcc; or (3) must have renchrd the n~e of GO nnd have complPted 30 years of c1r lit II Y, .j . 
or (4) must have reached the ago of 00 and hn\'C become totnlly nnd permanent! dl hi ('I UJ t• str\ cc, 
ployment for hire. An annuity falllng within either of the last two cnte~orles Is r~dusn 1 ed for rl-'1ular

1 
Cld• 

and-eightieth for ench calendar month thnt lhe annuitant Is under u~e Gri-·whcn tl~t one wlC·blll'r ret' 
accrue. An nnnulty nwarded on the hnsls of u~;:c 05 or on the basis of Ul{l' 00 and J() ~ aunu Y r~.t 11 ~ 0 
paid only If the applicant rciJnquish('S rights to return to tho service Of his last erK~~rs ~f.~rvlcc wnJ ~O 
payable for any month during which an annuitant r('Ddl'rs compcnsutcr\ servl ,1 (oyer • no [t.llllll Y 5 
under the net or to the last person by whom the annuitant was cmployr·d hcforc 11ji ne 111~ tg any employer 
]n computing the nmount or the nnnulty, all compensated S(>n•ice d 1 nuu Y egan to accrue. 
all.cr Dcccmb('r 31, 1030 (but not aftnr the date of the nnnulty be [~~ terc~ to crnrloycn under tlw net 
rendered prior to January I, 1037, l~ crcdlt.nhlo only I! tho lndlvldu:l wn.s0e?u~~~ik !\fn~dltut~le. Sj'rv11~ employment relation on August 20, 103.'i, and then only In an amount sumcle t tc t \'t" 1cr\' co 

1
or n 

1 
ho 

creditable service rendered nrt<!r December 31, 10311, 30 yt'ars Com 11 0 0 n • togot 1or w t 
ployee In any calendar month, no mattnr how brief tho scrvl~ Is n mpcn~atl'd servlco ronderml n3 nn om· 
whether consecutive or not, constitute 1 year or S(>rvlce. In 0~ case !.!1 onth 1of st•n·lcc, anti 12 such months, 
after June ao, 1037, by no Individual who Is 65 years or ago or over (buf[~0 ~ocrorlltnh{j which he rom.lcro,bl 
scrvlools tnkco Into account In com puling thf! average r..ompensatlon) mponsn on cnrncd !or !'UC 

1 In no case may an cmployc.e receive both n pension and nn annuitY 
~~ 'l'ho definition Is similar to tho Railroad Hctlrcment Act's dofinltlo.i. 



ADMINISTRATIVE PROCEDURE IN GOVERNMENT AGENCIES 3 

to take action or to make a decision necessary for the enforcement 
of a legal right of the applicant." No Board decision is subject to 
judicial review unless suit is commenced within 1 year after the Board 
decision has been entered and communicated to the party involved. 
The jurisdiction conferred upon the Federal courts by this section
Shall not be exclusive of any jurisdiction otherwise possessed by such courts to 
entertain actions at law or suits in equity in aid of the enforcement of rights or 
obligations arising under the provision of this Act or the Railroad Retirement 
Act of 1935. 

The l'recise scope or nature of judicial review provided by this 
section 1s subject to some doubt. It may be possible to interpret it 
as a provision for mandamus, so that the Board's discretionary acts
its adjudications-will remain undisturbed unless arbitrary, fraudu
lent, or capricious. The section does not in terms provide that the 
court shall review the decisions of the Board upon the record as made 
before the Board, but it is the Board's position that the correct 
interpretation of this section is thus to limit judicial review. 

IJ. THE RAILROAD UNEMPLOYMENT INSURANCE AcT OF 1938 

The second major statute entrusted to the Railroad Retirement 
Board for administration is the Railroad Unemployment Insurance 
Act of 1938 (52 Stat. 1094, as amended by Public, No. 141, 76th 
Cong.), whereby the Board is vested with the duty of determining 
eligibility for and entitlement to unemployment insurance, and paying 
such insurance. The Unemployment Act, in general, provides for 
payments for each day of unemployment suffered, under certain con
ditions, by railroad employees, such payments to be for each day of 
unemployment in excess of 7 during any half month beginning after 
June 30, 1939. The financial arrangement for this act differs from 
that under the Retirement Act. The employer is required to con
tribute 3 percent of the compensation (not exceeding $300 per month) 
payable to employees tmder the act, such contribution to be collected 
by the Board itself, rather than by the Bureau of Internal Revenue. 
The funds so collected are to be deposited with the Secretary of the 
Treasury. Ninety percent of these funds are to go into a Special 
Railroad Unemployment Insurance Account in the Unemployment 
Trust Fund available to the Board without further appropriation. 
The remaining 10 percent of the money collected is to comprise a. 
Railroad Unemployment administration fund, to be continuously 
available to the Board for its expenses. 

STATUTORY PROCEDURE UNDER UNEMPLOYMENT INSURANCE ACT 

The machinery for the administration of the Insurance Act has very 
recently been completed. At the present time, the appellate ma
chinery is in final process of formation, and the rules and regulations 
governing the administration of the act are in tentative form. The 
statute, however, outlines the methods and procedures for determina
tion of questions under it. 

The Board is vested with the duty of determining any benefits due 
under the net. It may, however, delegate all its powers, except the 
power to issue rules and regulations, to any member, officer, or em
ployee of tl1e Board. The statute apparently contemplates that the 
mitial determination on applications shall be made by subordinates in 

226071--4Q--pt.S----2 



4 ADMINISTRATIVE PROCEDURE IN GOVERNMENT AGENCIES 

a manner somewhat similar to the Board's practice, described below, 
in adjudicating claims under the Retirement Act. No hearing _in 
the first instance is apparently contemplated. If, however, a clmm 
for benefits is denied upon an initial determination, such claimant 
"shall be granted nn opportunity for n fair hearing before a district 
board." The Railroad Retirement Board is directed to establish 
such district boards "as it may deem necessary to rrovide for such 
hearings." Each district board is to be composed o three members, 
chosen by the Board. One member is to be representative of, and 
recommended by, the employees; one is to be representative of, and 
recommended by, the employers. 11 The third member, who is to net 
as chairman, is to be the representative of the Retirement Board. 
The chairman may hold hearings and may make determinations in 
the absence of the other two members, but these two members cannot 
so net without the chairman. · 

Under the Unemployment Insurance Act, the Board may also pro
vide for "intermediate review" of the district board's decision, and it is 
now tentatively planned that such review will be permitted by the 
appeals council. The Railroad Retirement Board may (i) on its own 
motion review a decision of a district board or intermediate reviewing 
body "on the basis of evidence previously submitted in the case" and 
may also direct the taking of additional evidence; and (ii) permit 
"such parties as it finds properly interested in the proceedings" to take 
appeals to the Board. In the absence of appeal, the district board's 
decision is final." Thus, nn applicant may have as many as four 
separate administrative considerations of his claim before denial 
becomes administratively final. 

Further, any claimant or labor organization of which the clnimnnt 
is a member mny, after exha.usting all administrn tivc remedies, obtain 
a review in the United States District Courts if he so petitions within 
90 days of the Board's decision. The Board's fact findinb'S are 
conclusive, on such judicial review, in the absence of fraud and if 
supported by evidence. Presumably, the district court's derision is 
reviewable by the circuit court, and the circuit court's derision in 
turn, on certiorari to the Supreme Court. In all, therefore there 'is n 
possibility of seven considerations by seven bodies of any ~pplication 
under the Unemployment Insurance Act. 

The ~tatute provides that rules. of e:vidcnce applicable to judicial 
proceedmgs shall not be controllmg m Board cases involving the 
Unemployment Insurance Act. It is required that a full record of the 
proceedings and testimony must be kept. The Board's final deter
mination, together with its findings of fact and conclusions of law 
must be communicated to the claimant within 15 days of such deter~ 
mination. 13 

The Board is forbidden to charge any fees when its services nre 
invoked. All other fees-of attorneys or representatives-must be 
approved by the Board. Provision is mode for the Bonrd's or its 
subordinates', issuance of subpenas to compel the attcnddnce of 

11 Provision is mn<lc for the ~election or nltcrnflt<!S (or these two mcrnbctll, The two mcmber11 thcr thnn 
the> <'hnlrmrtn, nm to hr> nntrl nn n prr rllf'm hn~l•. · • 0 

If The "lnltlnl determination" Is also apparently flnal where tho application Is granted Nothing In tho 
statute, howuver, prcclud('S ndmlnlstrntlvc review. ' 

u Thl' net's requirement In this respect applies also to a decision orthc dh;trlct board or other lnt rmcdlnto-
revJcwlng body. c 



.ADMINISTRATIVE PROCEDURE IN GOVERNMENT AGENCIES 5 

witnesses and the production of books and documents. The privilege 
against self-incrimination does not obtain, but there shall be no 
prosecution based on testimony adduced at Board proceedings. 

The Board is empowered to appoint national or local councils to 
advise it in general matters relating to the administration of the 
Unemployment Insurance Act. 

MACHINERY ESTABLISHED UNDER UNEMPLOYMENT INSURANCE ACT 

Although, as stated above, the· appellate machinery is now in the 
process of final formation under the Insurance Act, the act has been in 
operation since June 30, 1939, and the procedure for initial deter
mination of applications and for collection of employer contributions 
has been established. Over $2,000,000 in small sums ranging up to 
$12 or $15 haYe been distributed by the Board. 

In general, the chief characteristic of the machinery under the 
Insurance Act is diffusion (coupled with ceDtralized control) as con
trasted with the more completely centralized procedure, described 
below, under the Retirement Act." Under the Insurance Act, 12 
regional offices and a large number of district offices have been estab
lished. Tho basic work is performed in the regional offices; the 
district offices are not engaged in adjudication or award work, but 
are rather "contact" offices. 

PAYMENT PROCEDURE 

A chief task under the Insurance Act is clerical; that is, the task of 
registering the unemployed and the days of unemployment. The 
Board found it not feasible either to set up its own offices for registra
tion or to utilize State unemployment bureaus, since the former 
method would inYolve too great an expense while the latter involved 
the risk that a state agency might give preference to its own problems 
at the expense of the Railroad Retirement Board's problems. Re
jecting those possibilities, therefore, the Board has made contractual 
arrangements with each carrier, whereby the carrier designates from 
its own employees-usually gang bosses or supervisory employees
claims agents. At present, there are approximately 42,500 claims 
agents, and an equal number of alternates. "'hen a railroad employee 
becomes unemployed, he reports to a claims agent, usually his own 
foreman, although, because it may become necessary for hlni. to "go 
down the road" in search of employment, he may report to any 
claims agent. The claims agent fills out a registration form, marking, 
in spaces provided on the form, each day in which the employee is not 
employed. The agent's task is to some extent clerical; he has no 
duty of ascertaining whether or not the person was actually unem
ployed. Even if the agent has no knowledge of the case, or actually 
knows the claimant was not unemployed on the day or days claimed, 
he must fill out the form and sign it. He is, however, required to note 
his information that the executed form contains untruths, and to note 
other reloYant facts on the "explanation of exceptions" form. The 
claims ngent is selected because of the fact that in most cases he will 
be in a position to have first-hand knowledge of certain essential 
facts affecting the claimant, and he is expected to make full use of 

u As su1u:estad below, It mny be !cnslble to utilize some of the Unemployment .\ct's field toroos In ca.se.s 
orlslng under tho Retirement Act. 



'6 ADMINISTRATIVE PROCEDURE IN GOVERN~IENT AGENCIES 

such information as he possesses, although not required to make an 
investigation. · 

At the end of 15 days (compensation is for unemployment for more 
than 7 days in any half-month period), the claims agent submits ~he 
registration form to a second employee designated by the earner, 
known as the countersigning agent. Again the latter's task is chiefly 
mechanical, his function being to certify that the claims agent IS 
authorized to act. Even if the registration form shows on its face 
that no benefits are due-for example, e,•en if less than 8 days are 
marked-the countersigning agent submits the form to the Board's 
regional office. For each registration form so submitted, regardless 
Qf the ultimate disposition of the case, the carrier is paid 50 cents as 
reimbursement for costs. The claims agents and countersigning 
agents are not paid by the Board. 

When the registration reaches the regional office, a "certificate of 
benefit rights" is sent to the employee recording the information given 
by the employer (in the latter's quarterly report) concerning the 
employee's compensation in the preceding quarter. The employee 
is thereafter sent a "certificate of waiting period credit." The 
individual's application for benefits is completed when he presents the 
latter certificate to the regional office. On his original claim form 
the employee has submitted statements certifying to various facts 
concerning other employment and similar matters which condition 
eligibility to receive benefit payments. The claim, as thus shaped, is 
then passed upon by adjudicators in the regional office. The ad
judication is ordinarily of the simplest type, based on certificates, 
employer reports, and the registration forms. Only if the statements 
appear inconsistent is there field investigation or further development 
of evidence. Doubtful legal questions and claims involving dis
qualifications and interpretations of the "day of unemployment" 
are submitted to Washington. 

The actual award, however, is made in the regional office before the 
file is sent to Washington. Except for the one in Richmond Va. each 
of the regional offices is located in the same city as a Treasury di~burs
in~ agent. The regional o~ce c~rtifies that payment is due, and sub
mits the certificate to the d1sbursmg agent, who transmits the money.•• 

COLLECTION PROCEDURE 

As pointed out above, the Railroad Retirement Board itself collects 
the contributions due from employers under the Insurance Act. No 
se~ious q.uestions of pr?~edure f~r determi,~a.tion of "coverage" have 
!trJBef!, smc.e the de.fimtwn of. employer m the Insurance Act is 
IdentiCal With that m the Retirement Act, and as described below 
many ~f the coverage questions as to. particular'employers have bee~ 
determmed under the latter ~ct, while approximately 98 percent of 
the employee coverRI[e questwns have already been determined.'• 

In th_e Federal ~egu!'ter for October 26, 1939, the Board's rules and 
regul~tw~s, effective as of October 1, 1939, in regard to collection of 
contnbutwns under, the Insurance 4ct, .were published. The pro
cedure for employers quarterly contribUtiOn reports on certain forms 

11 It may be noted that little appellate work b expected. 
11 In at !Prut one caso a cnrrlcr maintained that he was not oovorod by tho 1 A 

eovcrcd by tho Retirement Act. His claim was reJected 00 tho hnsls or th~sX~7co c~ &lt~ou~h ho wo: 
since dctermJnatlons under one act arc rcgllfdcd by tho Board ns sottled for purpo'!es ~? t~~ o~h!r ~i.ttor 00 • 
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is set out. Contributions are due and payable at the time fixed for 
filing reports, without assessment or notice by the Board. If payment 
or reports are late, the Board may assess monetary penalties; in all 
cases of delinquency, interest accrues. If the employer fails to pay 
within 10 days after notice and demand, the Board may collect by 
distraint and sale. The Director of Unemployment Insurance is 
authorized to make assessments, give notice and demand, and per
form other acts necessary to collection. 

III. ADJUDICATION UNDER THE RETIREMENT AcT: ORGANIZATION 

THE RAILROAD RETIREMENT BOARD 

Section 10 of the Railroad Retirement Act provides for the creation 
of the Railroad Retirement Board, to consist of three members with 
overlappinoo terms of 5 years." The members of the Board are 
appointed by the President with the advice and consent of the Senate, 
and receive annual salaries of $10,000. One member is to be recom
mended by the carriers; one member is to be recommended by repre
sentatives of the employeed; the third, who is to act as Chairman, 
is to be the public representative and "shall not be in the employment 
of or be pecuniarily or otherwise interested in any employer or any 
organization of employees." 

The desirability of a representative or "tripartisan" board may be 
open to some question where, as here, a board is engaged in the adjudi
cation of cases, rather than in their mediation or arbitration. The 
payment of benefits to entitled individuals, upon the basis of subsidiary 
determinations of coverage under the act and of like questions, is a. 
function which calls for utter objectivity, rat.ber than for predisposi
tiOns. Advisory bodies representative of variously affected groups 
are no doubt useful adjuncts of government; but there may be more 
question whether decisive bodies, in approaching their tasks, should 
not so far as possible be freed from affiliation with those whom their 
decisions may affect. In the case of the present Railroad Retirement 
Board's members, it is only fair to say, the agency's employees are un
conscious of differing viewpoints. The Board hns consistently acted as 
a unit, and its members have brought to it.s deliberations special exper
ience, rather than specinl and irreconcilable points of view. In addi
tion, it is to be noted that the present Federal system supersedes the 
numerous private pension plans which have been the rule in the in
dustry, so that it is regarded as natural that labor and management 
shoulcl be given separat.e voices in the administration of the new 
method. Finally, it is suggested that the tripnrtisan composition of 
the Board enables it to secure a higher degree of cooperation and con
fidence from the interested part.ies than could a board whose entire 
membership was drawn from outside the railroad industry. 

17 Tho Rnllrond Retirement Board employs appro:dmnt(lly 2,700 person!!, roughly one-hnlr of whom are 
In the fll'ld where they nrc <'llJm~::ed In actl\·ltics under tbl' Insurnnco Act, Section 10 (b) of tho Rt:>tlr('ment 
Act provides that In the scl<•ctlon ofcmployc<'s for the administration o( that net under the civil serviC(llnw~. 
tlw Doo.rcl "shall ~h·c prdl'rcncc over all other to Individuals who have had cxperi('ncc in rnilroad Sl'tViC(', If
In the jUdl!m<'nt of tho Board, thl'Y possess tho quallficu.tlons ncces::nry tor the proper dlschan-:t• or the dutirs 
ot tho positions to which they art' llJlpolnted." At prcsl'nt, the W11Shlngton personnel is housed In fot:r 
bulldln~::s scu.ttercd throughout tlw city. Tho Appeals Council is a milo away from the building Whl':e 
tho ndjud!Cfltors, the Oen('rnl Coun~el's stnfJ, and the Board IL~eu are qunrtl'rcd. On the compl£'tion or tho 
now Social Security DulldinR, thc Rullroad R('tiroment Board hopes to be gathered together in a spcclnl 
section to be known as the Ro.llroad Rl'tircmcnt Donrd Building, 
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In accordance with the provision of the act authorizing the Board 
"to delegate to any of its employees the power to make decision on ap
plications for annuities or death benefits in accordance with the rules 
and regulations prescribed by the Board," the Board has distributed 
the duty of adjudication in its various levels, to several dh;sions and 
bodies. Pursuant to the act, however, "any person aggrieved" by 
decisions of subordinates has the right to appeal to the Board. 

RETIREMEST CLAHIS DIVISION 

Initial determination of applications is made by the Retirement 
Claims Division, headed by a Director. 

This division, in turn, is composed of severo! separate units, chvided 
according to the nature of the question involved. One unit handles 
death claims (joint and survivor annuities, death benefits, and annui
ties accrued but unpaid at death); a second unit deals with cases in
volving disability claims; and a third unit has the duty of passing upon 
other annuity claims. These three divisions, known respectively as 
the Survivors Claims Section, the Disability Section, and the Annuity 
Section, are each heoded by a chief, responsible to the Director of 
Retirement Claims. The initial adjudication in each of these sections 
is made by adjuclicators and reviewers,'' who ordinarily adjudicate the 
entire case which falls into therr particular category.'• Particular 
types of questions are, however, withdrawn from these adjudicators 
and reviewers and plar.ed in the hands of specialized groups for con
sideration, although the adjudicators and reviewers determine the 
remaming questions. In cases involving cloims of disability, the 
"rating" question-whether or not such disability exrsts, whether ex
amination is necessary, and if so, what type-is determined by the 
Disability Rating Board, which is composed of sLx doctors and three 
lawyers, sitting in sections of three. In "missing records" and cases of 
"insufficient service," the determination of an average compensation 
has been placed in the hands of adjudicators in the Special Unit.'0 

Finally, where in a particular case the problem of an employer's rules 

t1 Minimum requirements for adjudicators and reviewers nro that they be hiRh school graduntM who 
have had 5 years' experience with a carrier or as the representative of the employees of a carrier nnd who 
have 8 knowledge of rallrond practices relating to seniority, oceupntlonnl classlncntions and wngO schedule 
agreements. Adjudicators' salaries are about $2,300 per annum and reviewers' $2,tJOO. 'There nrc 100 adJu· 
dlcators and 28 reviewers In the Retirement Claims Division; 4 adjudicators are on.Hnarlly assigned to 1 
reviewer. 

u An alternative method might be to have each division decide the part of the cnse which Is peculiar to It 
and have a "pool" of adJudicators determine tho other questions which nrc common to Bu cases As 8 
matter of artistry, continuity, and responsibility, the present method of resllng the entire adjudlc~tlon In 
the bands of one ar1Judlcator, Instead of parcelling the case out, seems prefemhle In any e\·cnt It Is prob
able that the partlculnr questions rel~tlng to the three types of ca~s arc sumc!Cntly speclnllze;l to Justify 
handling by three separate groups. rho problem of coordination must be met by occasional checli.s and 
general instructions (the method now employed) as Insurance DRalnst aberrations In tho severo.! diviSions 
As will be noted from the discus.~lon he low\ the work of adJudicators anti reviewers Is to a cousiclcrnbhi 
extent paper work! and not essentially le~~:n In character. rholr task Is roughly analogous to that of 8 jury-to make find ngs or fact and resolve confllctln~t evidence. 

10 Instructions from the Board to the stall, dated January 10, 1038, directed the following types of cases to 
00 rererrerl to tho Special Unit: 

"(1) Missing records ca.'!Cs: (a) Where carrier's rOC{)rds lor componRation earned during tho base period 
are available for less than half the service performed, Uno chango In occupation In tho haso period 1 0 ){)rted 
either by the carrier or tho employee; and (b) where carrier's records for compensation enrued d~Jrrtf1g tho 
bnso period are nvallnhle tor Jess than seven-eighths of the service (Jcrformed If a chango In occut at! n In the 
base period hns been reported either by the employee or the carrier. ' 1 0 

"(2) All roses where no service bas been performed In the hase period by employees eligible und tho 1037 
act and all cuscs where no service was pcr!ormcd In the base period hy omploycesclll!'lhle uu Jc tier HK!Ci net 
11 the regular unit finds thatcnrrlor records are not nvallnhlo for all the service \'crformed by tl r 10 

1· yeas' 
"(:!) 111 coses of Insufficient service, thnt hJ, (~) ull ca~es C{lrtiflod under t 1e 10:!7 nf't wh~~~01~~~~~l~un 48 

months Rcrvlcc was perfonned In the base period, and (b) nil cnsescortlfied under the 1035 ct 1 1 II 0 12 months' service was performed In the bnso period." o w tore ess 10 
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or practices becomes relevant," determination of the existence or type 
of rules and practices on the carrier is made by the Employment 
Relations Unit, composed in large part of persons detailed from the 
Retirement Claims Division and planned soon to become attached 

·thereto. 
APPEALS COUNCIL 

Exercising a general appellate jurisdiction over all decisions by the 
Retirement Claims Division is the Appeals Council. It is composed 
of five members, appointed by the Board. Section 260.02 (a) of the 
regulations provides that of the five members of the Council, one 
"shall have legal training and shall be the chairman." 
Each other member shall have a background of experience in the railroad industry 
calculated to familiarize him with the practices, procedures, and conduct prevail
ing in the railroad industry; two of such members shall have a background of 
experience in the representation of employee organizations, and two shall have 
had experience calculated to familiarize them with the problems of railway 
management. 

IV. ADJUDICATION UNDER THE RETIREMENT AcT--PROCEDURE 

IN GENERAL 

Cases coming before the Board may be divided into three general 
classes: (1) Individual claims for awards;" (2) questions involving 
"class status"; and (3) cases involving overpayments and waiver of 
recovery. The second class of cases, known as covernge cases, deals 
with the problem whether a company is an "employer" under the act, 
and, even where it is settled that the company is such an employer, 
whether particular types of employment with the employer are cred
itable as "service" in the computation of annuities." Although, as 
indicated below, the first two of these types of cases may begin by 
filing of an application by an employee in an individual claim, there 
is a separate procedure for each. 

TYPE I. INDIVIDUAL CLAIM FOR AWARDS 

A ftmdamental characteristic of the procedure in cases involving 
individual claims for benefits is its nonadversary nature. No party 
appears in opposition to the claim;" and except where a "coverage" 

n Sec. 1 (d) of tho net provides that nn individual is "In the employment relation to an employer It be is 
on furlough, subject to cnll for son· fee • • •, or on h:mve or absence or absent on account of sickness or 
disahillt/'• all In nccordnncc with tho establl!!hed rules and practices ln e!Iect on the employer." Since 
ordlnnrl y the nppllcunt must have hecn In tho compensntion of or in tho employment relation to an employer 
on August 20, 1935, many of tho nppllcntlons lrwolvc tho question of whether or not such relation existed. 
This tn turn, may depend on the employer's rules nnd practices concerning seniority, furlonRhts, etc. 

on'c~:~ the d('termlnntlon is made for a particular clnss of Olllfl)oyecs or on employer, the determinntlon is 
listed and distrlhutod, Indexed under the name or the employer, to the ndjudlcstors, If a slmUnr question 
suhsNjucntly arises In nn nppllcntlon filed by rm employee in the same class, the question is considered 
settlN nnd the adludlC'fltor need only consult tlwllst. 

u As or September 30, 1030, there hnd been 140,<121 nppllentlons for annuities nod JC6,09I CX'rtlflClltlons of 
ownrtls. Thoro hntl also boon 22,425 lump sum dl'nth benefit nppllcntlons nnd 18.005 certifirotions. Less 
thnn 10 Jll'rccnt or tho nppllcntlons had been disallowed; tho remainder of the claims were still pending 
adjudirntlon or t'l'rtltlcntlon. 

u 'l'yplcnl questions or this nature nrc: (I) Arc tho nt::ents or the Rnllwny Expl't'ss Co. employ{'eS or inde
pendent contractors? or (2) Are the cmpi0\"{'{'5 or tho X Construction Co., which hns contracted with the 
Y Hzlllronrl {ndmlttodlY nn emJIIOYl•r) to build for the Y Hnllrond under tho supervision of tho latter's 
onJ::Incers, omplOYl'OS o! Y and so omployees under tho net? 

u In onlv one cnso ho!ore tho A\)prnls Council hnvo thew h<-en "adV(IrsaJ'Y parties." In that instnnce 
two npp!lc.nnts cllllmcd to be cntlt od to the same death beneOts. 
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or status question is involved, in which case a different procedure is 
followed, no provision is made for a carrier's participation in such a. 
case. Nor does the Board "take a position"; rather it stands ready 
to disburse money immediately upon the production of evidence 
showing entitlement. 

A second characteristic is that conventional evidence-in the sense 
of exhibits, sworn documents, and testimony-rarely furnishes the 
material upon which adjudication is based. The evidence is "paper 
evidence" furnished on forms and by correspondence. In compara
tively few cases must the Board go beyond the applicant nnd his 
employers to obtain the material necessary for adjudication. 
The initial determination. 

The institution of action.-Claims for awards, whether involving 
death benefits or annuities are begun by application filed by a person 
believing himself entitled to awards. Only those cases involving 
waiver of overpayment, as described below, are begun on the Board's 
own motion, and even in this type of cases, the original action must 
have been begun by application." 

A sworn application is a condition precedent to obtaining annuities. 
The regulations provide that-

No individual, irrespective of his qualifications, shall receive an annuity unless 
he has, on or before the date of his death, filed with the Board, in Washington, 
D. C.,2e a duly executed application * * * (sec. 210.02). 

There are two types of applications: (1) An application for annuities; 
and (2) an application for death benefits. The annuity application 
form is intended to give the basic facts relating to the claim: Vital 
statistics, whether there have been previously filed applications 
statement of service, present activity, and the like." ' 

An application for annuities is considered filed on the date of its 
receipt by the Board, if it is properly executed. In the event that the 
application is incomplete or improperly executed, the adjudicator is 
directed to return it, pointing out the defects. If the reexecuted or 
corrected application is received by the Board within 30 davs nfter 
notice to correct the deficiency is mailed to the applicant the· dnte of 
original receipt obtains; otherwise the filing date is the d;te of receipt 
of the reexecuted or corrected application (sec. 210.04). No such 
rules per~ain t? death benefit app~cat!on, which are. ~onsiderably less 
formal smce, m contrast to apphcatwns for annmt1es the time of 
filing of a death benefit application is of no legnl signifidnnce. There 
are no fees charged by the Board for filing an application. 

u Where an annuitant dies and the Doard Is so apprised, thft Board will notUy, If rooordcd tho sun•l\·ors 
who may be entltlerl to hcneOts. In any e\'ent, such survh•ors must mnke np/JI!Cfl.thm. ' 

u Rf•~lonnl office.<;, district mnnngcrs, and field Uj:Wnts may receive DPillicnt ons Tho offie<>s however 
bave no duty other than that of forwurdin~ the appllcntlon to tho Donrd In Wn~hin~ton lnuncd'int11Iy. ' 

n It muy be noWd here that tho n~pllcntlon forms may he difficult for ordinary cmploy1•us to fill out In 
certain pnrticulnra. Sc1mc of tho questions nr!llcgnl In form; for Pxnmple, "Arc you now worklns.t for 6 person 
company, or Institution, not an employer under the net?" 1'o sell!ct un extrNnuexnmplo nppllc-11.hlo only 1ri 
rare 11ituutlonll, "It the Bonrd decides that n payment of $500 or less Is dUllll.lld that you twenu~e of yc ur 
rclallonshlp to tho dcct~IL<;c>d nod/or because you bnvc pnld funeral e"/'<'nse:-~ of tho deei'IL.'-:\:d nre ~ntltlod' to 
a prf'fcrred claim under the pension, exemption, or allowance law11 o tho dcccJL.~cd's lust di;mldlc do ynu 
hereby select and conS<•nt to flC('CfJt ~uch payment n.<; B rJrst chnr~o nl!alnst any MUch pn•ferrc1J c\~lms and 
a~o:m:- that It the t·stntn Ia ever administered you will notify tho prorwr court of tho rN~t·lpt or this pay'mont 
and of tho fact ~hut It wn.'l selecwd and accepted as a first char~c a~~:nlnst >·our prefPri-t~d clnlm and to In· 
demnlty the Un1tcd Staws af;:olnst liability arisln~ by reason of this poymcnt?" Yrt critll•ltunls c ~~ r than 
Slli!I!C.o;tion for C()trcctlon. It Is c\•ldcnt that t'(>rtnln lf's.tal qw•stlons must ho put 'J'ho n d .ru <' ( 1 
p~ohiPm, h!L'i cluunwd the forms from time to tlmo In the direction o( s'lmpllcitY. l<'urth~~~r ~06,~~~~01~ t\1~ 
direction L'l deslrnhle. A!J tlrno i{OCS on{ hnwl'vc~, labor or~otnntzatlon.<~, uf whf1·h almost 11~1 r~lllroad l'tn· 
ploycc!J nrc m"mhrr.!l, may be prf'pnrl'd ncxpensh:cly and rupldly to IL"-slst appllmnt~ It Is w b h ped 
that such organi1:ntlons may develop full time PXIJ(•rts, as hove thCl S(>rvko urs.tlmhnth~risln r 1 u 0 too v t
crans' clnims, who can aid tho claimants and also the Hoard In assuring that pnJ~crs Wm boc s~b~lttcd 010 proper form. 
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Official action following receipt of the application.-After the adjudi
cator has initially examined the application, found it to be in order, 
and found that no bars to entitlement appear on its face, the case is 
submitted to a unit known as the AA-2 section. This section, 
named after the form sent to the employer, is composed of adjudi
cators, clerks, and aides; it requests from the Bureau of Wage and 
Service Records a report of the applicant's service and compensation 
subsequent to December 31, 1936. The AA-2 form, immediately 
sent to employers named in the application, concerns the employer's 
records of the applicant's age, his status on August 29, 1935, his 
personnel and service record (by month and year), and his compen
sation. The form is not sworn, but the signatory must certify that 
it is correct to the best of his knowledge and belief." 

If, however, the application or the AA-2 form raises any novel legal 
questions, the case is immediately submitted, with a statement of 
facts prepared by the adjudicator, to the Legal Adviser of the Retire
ment Claims Division. If, in fact, a novel question of law is presented, 
the legal adviser, in the name of the Director of the Retirement Claims 
Dh·ision, in turn submits the case to the General Counsel's office for a 
decision. It is at this point that an applicntion case may branch off 
into n status or covernge cose. 29 

On the receipt of the AA-2 form as filled out by the employer, the 
statements therein are compared with the statements in the applica
tion."' If, as is usually the case, there nre no variations between the 
two statements, the adjudicntor will proceed forthwith to determine 
whether benefits are due, and the amount thereof. If there are varia
tions, the applicant will be notified, and fmther evidence is developed, 
ordinarily by correspondence. 

Field investigations.-In the case of sharp conflicts-as, for example, 
an employee's statement that on August 29, 1935, the date on which 
he must be "in the service of" or "in the employment relation with" 
an employer, he was on furlough and was expected to return to work, 
while the employer states that before that dnte, the employee's rela
tions with him had been entirely severed-or in the case of inconclusive. 
evidence-us, for example, in the question of age-field examination 
will be ordered." 

The field investigator is sent a form on which his report is to be made. 
This form, as sent to the investigator, gives the basic details of the 
case, such as the name and address of the claimant and of the em
ployers, and the particular question or questions involved. The 
Investigator, after mterviewing the necessary person or persons, and 
obtaining their statements, fills in the form, stating the persons inter
viewed and the sources of his information. It is to be noted that the 
investigation is not necessarily a complete one, in that all sides may 
not be interviewed. For example, in one case examined, the question 

u On this form, ns won ns others, then1 Is sot out sec. 13 of thflnct, which providl.'S for n pcnaJty not exceed" 
lng t yt•nr hn/1risonmcnt or $10,000 fim•, for willful fnlluro or rofuSill to furnish informutlon rl.'qulr('d, or Cor 
tho mnklng o o. fnisc or rmudulm1t stntomont. 

u Submis.~lou tu tlw Gcrwrnl Ccmrr~el's olllco mny, or coursl', ocenr nt nny sln~t' or thl' tnlllnl ndlmlicntlon. 
Thc <~uhmlsslons nrl' onlc!!nl fJIWStions, but muy sometimes lnvo\\'ll the fJUC~tlon wht•thor C<'rtnl:t c\·ld••nce 
would Stlflpnrt n finding nf r11ct. 

to Tlw ndjudlcntor, mr11nwhill', hns nhtRinl'rl, usnnlly hy oorrr~pondrnN>, whntrvrr othrr prl'liminnry 
ov!IIC'IU'C' I, lndlontrrl to hl' nN·e~~nry hy tlu> 1\fl!llk:JI ion. Tht• h•llt·r~ nr1' Jlrt'p:m•:! by tlw ndjudlenlor, }Joint• 
tnt! out whnl furthcrcvldt•nct•is dt•sin•d. Tht'~c lt:!ttcrs o.rc rovll'\n>d nm.l signed by the n•vh~wer for tlw chll'f 
of tlw dh·Jslon. 

u Ht•quP~t$ for field ln\'rslil!ntlon mn'~l hl' dirt•cl<'d to tlw llrld throurh thl' A~l~tnnl Dirc•dor of F.mploy· 
ffi(lfllnnd f'lnlms In chnrl!l' nf tht• lli,·islon of C')('l\tl\flN:! and C'uordhtlrllon. Tlw number of in,·cstlj::IHions is 
de!'lcrlbcd ns "\'cry, \'Cry smnll comJmrt•d with tho toto.lnumbcr or cnscs hnndlcd." 

220071-40-pt. 8--3 
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involved was whether the claimant was on furlou!'h, or in any ~·ay 
connected with his employer on the base date. In his applicatiOns 
and letters, the claimant stated he was on furlough and expected to 
return. He further quoted alleged statements of his employer indicat
ing that the latter expected him to return. The employer's form AA-2 
stated otherwise. Field investigation was ordered and the investigator 
interviewed the employer and the supervisor alleged to have made 
statement. The applicant was not interviewed. 

It may be suggested that w~ere there is a conflict as to ~acts be~ween 
the various statements submitted, care should be exercised to mter
view all parties to the controversy since it is possible that there may be 
a tendency on the part of the adjudicator to accept the statements 
made orally to and reported by one of the Board's employees, in prefer
ence to the written assertions of the other party. Yet no rigid rule 
can be prescribed for the extent of the field investigatory process; 
the essential criterion must be, as it is nnw, what the person inter
viewed can contribute that cannot be obtained equally as well by 
correspondence. If, as in the example described above, one party 
to the controversy has made his position clear by correspondence, no 
need exists for interviewing him. As recommended below, as long 
as the Board is alert to apprise the applicant of all material adverse 
evidence submitted, there IS no real danger in interviewing only one 
side, and no real utility in interviewing both. 

Under a space for" additional remarks" in the investigation report, 
the investigator may sometimes state his conclusions as, for instance, 
that the applicant was not on furlough. Since the investigator will 
rarely be in possession of all the evidence, it may be suggested that 
he should confine himself to a report of the statement made to him, 
adding, where relevant, his opinion on the general credibility of the 
person interviewed, and whatever other conclusions which are based 
upon personal observation, such as the apparent age of the person 
interviewed and the like.32 

The initial adjudication.-After all the evidence deemed necessary 
. has been gathered, the adjudicator reaches his conclusions. Ordinarily 
the adjudicator then refers the case to a reviewer, who reviews the 
evidence and the issues; the fo mer has first prepared an" award sheet" 
or"disallowance memorandum." The reviewer may disagree with the 
adjudicator; if he does, he can overrule the adjudicator forthwith. 
More often, in case of disagreement, where the reviewer cannot con
vince the ll;djudicator, _the cll?e. 'Yill be submitted to the legal adviser 
of the Rettrement Clatms Dtvtston, who may in turn refer it to the 
General Co_un~el's office if it _involves matters of real doubt or novelty. 

If the adJuchcator and revtewer agree, the latter approves the award 
sheet or disallowance memorandum. These form sheets do not set out 
the eyi~l~n.ce, but simply _st~~;te the conclusi'?ns _on ench item nec~ssnry 
for ehgtbtl.tt_y. _The form ts stgned by the nd]udtentor and the reviewer. 
If the decJston ts to grant nn award, the files nrc then submitted to the 
certifying officer, or, more usually, .to a supervisor authorized to act 
by the B<;>ard on ~he recommenda~wn of the Director of the Retire
ment Clmms. Scrvtce .. The supcrytsor usually examines the files; tho 
c:rtent to wlHch he revto\':S the cvtdencc and the adj. udieator's conclu
stons depends on the partteular case and the particu ar supervisor. If, 

u Compnre Uw V<>tcrnns' Arlmfnl!!!mtlon P1'8Ctloo, which forbids conclusions by 0 ld 
1 

nnd 
pormlta only comments on credibility, c oxnm ncra 
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on examining the files, he disagrees with the conclusions (as happens 
wry rarely), he may return the case for the further consideration of 
the chief of the division from which the case came. If, however, he 
agrees to the award, he signs at the bottom of the award sheet; his 
signature follows a paragraph stating that "I * * * do hereby 
constitute the foregoing statPmcnts as my decision of fact and law." 
The case is next submitted to the Division of Finance and then to the 
Treasury. The procedure in case of denial of the application is de
scribed below. It is to be noted, however, that over 90 percent of the 
applications coming before the Board are allowed, although some of 
them may not have granted the full benefit requested, and, therefore, 
follow the route just described. 

Adjudication of disability claims.-Somewhat different is the path 
of a case involving a claim of "total and permanent disability for 
regular emplo.vment for hire." Upon receipt of the disability claim 
in the Disability Section, the applicant is requested to consent to the 
carrier's releasing such medical data as may pertain to his mental or 
physical condition. The waiver is sent to the carrier, accompanied 
by a request for the carrier's medical evidence relating to the appli
cant. If the carrier has no such evidence, or if it is inconclusive, the 
Board directs that the applicant subject himself to a physical exami
nation, usually by a physician attached to the Veterans' Administra
tion." Ordinarily, the carrier's or the doctor's report is the only 
evidence in the case. It is to be noted that the physician's report, 
filled out on a form supplied, is strictly confined to a statement of the 
relevant medical facts. The examining physician makes no recom
mendations or conclusions. 

The medical evidence is next sent to the Disability Rating Board, 
whose duty it is to make a "rating"-that is, to determine whether 
on the medical and other evidence the applicant is permanently or 
totally disabled for hire." All other questions of age, of service, of 
the employment relation, and similar issues are determined by the 
adjudicators and reviewers in the Disability Division. If the Dis
ability Rating Board finds favorably, the case follows the usual course 
described above. 

There is no provision for the applicant's personal appearance before 
the Disability Rating Board prior to its decision although as a matter 
of fact a few requests for such appearance have been granted. The 
Disability Rating Board does not examine the applicant; the findings 
of fact are to be made by the examining physician in the field, and 
the conclusion is to be reached by the Disability Rating Board. Tltis 
split in functions is attributed m part to a distaste for the Rating 
Boord's acting as both judge and jury. It is also suggested that an 
element of time is a factor: That the members of the Rating Board 
are vested with the responsible task of reaching conclusions, and so 
their time should not be devoted to making physical examinations. 
Finally, it is argued that the Board is desirous of having a record as 
the basis of determination, rather than permitting the decision to be 
based in any part on unrecorded observation. 

The insistence upon the separation of functions in this instance 
seems somewhat dubious. Merger of fact-finding duties and the duty 

P It Is o.stlmntorll'thnt thoro nrc o.pproxlmatoly 800 such CX.fUlllnntlnns C'ach month. Exnmlnatlon will 
not be ordered uulc.o;,s tho ndjudiC!Itor bos llrst decided that tho nppllcatlon shows a prima facle right to 
~ntltll1mont. 

~~'!'his Js Jnterprotod to mean disability lor all biro, and not mcroly disability for railroad purposes. 
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of drawing conclusions from the facts so found is certainly not uncom
mon, and, particularly where the question demands expert considera
tion, may be readily defended. It is not suggested that the merlicnl 
report be dispensed with, but quite without refererwe to general 
propositions, one may suggest that a determination of disnbility may 
be facilitated by looking at the person who is allegedly disabled. But 
the circumstance that the Railroad Retirement Bonn! hns no control 
over the physicians who conduct examinations on its behnlf argues 
against turning over to the medicnl officers the duty of deciding ns 
well ns examining. Yet, nn effort should perhnps be ronde to utilize 
more fully the benefits of the examining physicinn's first-hnnd ob-ervn
tion, by amplifying the form of his present report nnd by seeking to 
secure his judgments and opinions in addition to his notes of 
examination.36 

The possibility of the Disability Rating Board's having opportunity 
to see and hear the applicant is sought to be preserved by n pro,·ision 
that the claimant may make a personnl appearnnce before the Rnting 
Board if its initinl decision is unfavorable. If the personnl appeamnce 
throws new light on the question, the Rating Board will order a new 
examination by another physician, e\·en though two of the three 
members of the Bonrd are themsekes doctors and prcsumnblv com
petent to make such examination as may seem necessary, ,;·ithout 
delay. The opportunity to appear before the Rating Board mny be 
illusory in some cases, it should be added, for the Board sits onlv in 
W nshington and hence may be inaccessible to those whose phvsicnl 
and economic circumstances forbid tmnl. Still, while derentr;1lized 
adjudicatory machinery seems best adapted to the determinntion of 
this class of case, it is likely that considerations of expense will pre\·ent 
the creation of the fairly elaborate field organizntion which would be 
required for the relatively small volume of claims. As the Rnilrond 
Retirement Board's field offices develop, however, considemtion mi"ht 
well be given to staffing at least some of them with medical adjt~di
cators answerable directly to the Board. In view of the fnct thnt 
?omparatively few of the claims involve the is.sue ?f disability (approx
rmately 800 a month)" and that the exammntwns can he made in 
a short time, it is probable that no very large stuff would hnve to 
be ndded. 

The process of protd; evidence.-As already indicnterl there are 
no hearings and no "testimony," ns such, lending to the initinl decision 
upon any application. The evidence is solely paper evidence the 
most important of which appears in forms filled out by tlw nppli~ant 
the employer, and, on occasion, by a field investigator. These form~ 

u In addition to the dlfficul~y that the cx~mlnlnr physlclnns am not £~mployf'r>S or tlw nnnrd, thl' un· 
ramillarlty of the:- phys!C'lnns with, the Hoards standards Is snld to m!Htnt~· R!!nln~t n u~r·ful cotwluslon hy 
them. For cxnmpl<', mnny of th<- examlnJIIIons arc conduch•d hy doctors employ<'d hy ll 1 !-; ·h 

J;,~Y;~~8p~5r!'flv~f~~~1~ht~~~~~;~~~~~~w.~~r:)~'~~~~: ~11[bt~~~~fn~:~~c~f:~~~ ~h~J:!~:~~~J' 1:?)~~·;:,~::3;
1

:~~~~~~~;~~~ 
practlc<• of kR\In~o: space for an expression of mcdlenl opinion, Rnllrond phy~ldnn~ lli'('\J .1 , 1 t II , . 
high standar<b would I'Xprr•ss nn opinion of total and permanent dlsnhlllt)' niuJ s1 ·In! s ~~Ju 1 n11 u ~ 
Since, und<'t tlw net, tht• dl:;nbillty must be for nil hire, 11 heavy bUrden \1.:115 thr~~-n nrn• 

1
'1
1
' npp c_~nl · 

disarn•l•ln~ with the f'Xnmlnfn(!: physldnn. upon ll' llonru n 
8/nC(• [ts l'RriY l'Xjwrh•nCtJ, how••v••r, Board rl'ptl'st!ntntlvi!S havo discussed thl' 1 1 and hrave sUcC(•l'der In cduco.tlnv them to the Board's stnndnrds. At j1 ,u~t a~ to lh•~~ues w th rntlrond dodors 

conehL~Ion.~ :~tumid now hl' /'rrmltU•d. In nny l'\'l•nt, It Sf'l'nlll \'oS!!Ihl~• to dlsth Ill, ~t ,, pru~~~•.hl~:.thut tlwl,~ 
conchLQions on the om• hnm ([. e., conclusions conC(•ruln~ prohu 1le nwrllcnl c;ms:~:~· h lu tv. 1 J 11 

1 
nw<Jical 

InJury Is llkf•ly to result in fX'rmnncnt loss of Sillhl) nnd "N'onomlc" conrlus!on enc•·s-w lt'l wr nn cyo 
whether nn ln/ury or Illness entnlls uncmploynhllltv); and In nil CIISI'!I tht• ·11 son till' ntlwr hnnd (1. c., 
clu.~follll, bi.L<t('f upon Jll'r.;onnl ohsf'f\'lltlon nnrl••xnm'tnntlon, should iw' j,(•rmlt;~~wr (nlt'dlcnl) lYPL' of con· 

zr. It Is urrwl, how!'n•r, thnt ti\I'Sl' SOO cn!'l'!l ntl! scnttf.•n•d throughoutthP oonntr . · 
diAAhlllty annuities ha\'c !wen l{ranteU umh-r sec. 2 (a) (3) of tlw w37 IIC't. tlw ~ • and thnlln C'EISf'~ In whiC'h 
of df'Wrrnlnln~ thr continuance of total nnd permoncot dlsnblllty untll'th lonrrl hn~ thP rtspon~lhlllty 
65, 80 that periodic cxamlnutlons will be required. 0 annuitant attnlns thu ugo of 
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may be supplemented by letters and other correspondence. Except 
for the applications, none of this material is sworn. Affidavits are 
rnre, being used almost solely in cases where records are missing. 

Since most of the informative material is adduced in response 
to form questions or inquiries by letter, questions of relevancy do 
not often arise. On the other hand, much of the material, if sub
jected to the lawyer's accustomed tests, would be inadmissible. All, 
nevertheless, is included in the file, whether it be argumentative or 
repetitive correspondence from the applicant or be some other type 
of informal evidence. For use in evaluating the files' contents, how
ever, "rules of evidence" have been prescribed both by the regulations 
and by instructions to adjudicators. Such regulations and instruc
tions stipulate the evidence necessary to establish the various con
ditions of eligibility, and form a complete handbook for the adjudica
tors." In addition certain presumptions of fact have been created. 
For example, there exists a presumption of mental competence, and a 
presumption, arising from the Board's receipt of a duly executed 
application form, that the applicant or one duly authorized by him 
filed the application. Sections 230.04 to 230.09 prescribe rules con
cerning elections of joint nnd survivor annuities. Receipt of a com
munication of election is "prima facie evidence of the existence of all 
the elements of an election"; receipt of confirmation will conclusively 
establish such elements; even without confirmation, the prima facie 
evidence of election becomes conclusive under certain circumstances. 
To rebut the prima facie evidence, the applicant must present 
"ev·idcnce convincing" to the Board. 

Compelling the production of evidence.-In no i'Ilstance have subpoenas 
been found to be necessary at this stage of the proceedings. Indeed, 
the re~ulations make no provision for the use or issuance of subpoenas 
by field invesbigators. The Board, however, possesses the power to 
examine the books and records of employers, and section 13 of the 
act provides for criminal penalties for withholding or refusing to dis
close evidence desired by the Board. Further, the Board has statutory 
power, which it has exercised, to require reports from employers. 
Section 250.02 of the regulations requires the employer to notify the 
Board of nn employee's death. Section 250.03 prescribes the nature 
and form of quarterly employer reports of monthly compensation of 

11 For O'(arnpl<'. thl' following i<~ includrd In thl' instructions to ndjudicntors on the question of establishing 
thl' RCI' of ~l!lflliC'IlDt~: 

"Tiw nrljurli('at<)r will obtain th<' hc~t 1'\·idl'n('() R\'Ailnhle to rstnhlish thr n~<' of thl' nppl!cnnt. nnd. lr a 
joint and mrv!vor nnnnlly h•1~ het'n olerfl'd. nrthe nppllcnnt's spome. If in ord<'r, nny other form of docu· 
mcntar~· o\"idpnce will he nccoptctl zmd n distinction will not b(• tnado hetwt•en primary nnd scc.ondar~r 
cvi'lent'f'. Or\~lnRI d'l<'UtnDnt~ nr<lilmrily 1\Te more rrcditRhk [~it] than certllkd or photo<>tutic copies. and 
rccnrd~ mndf' nr flh•d nt nn ouly ,J;Jf<' c.1rry !.!rentor crcditnhility (sic] thnn thos(l of more recent origin. 
Ordln'lrily. rm•ft•n•nrc ~hould h(' zwcnrrlcd \'flflnns typl.'~ of Hldenrt> In tht• follow in!! order: (I) C'idland 
church hlrlh rf'cnrds; (2) school Tf't'llTds; 13) lmumnco recnrds; OJ l'lhor union nnd rrntl'rnRl rl'rfJrds: (5) 
nntumlimt ion Tl'C'IT<h: (fil \'!lCt•ln!ltlon rl'cords: (';) hwnhrmtlon pap(•r~: (~) pnsstJOrts: C!ll Dihlc zmrl family 
TCC'lTd~: ltfl' m1rrhr<'r('C'onl~: 111 l mllll•lT? rl'cords; 02) C'lnJlloyf'r'srf'r<lrcl~: (t:n dri\t'r'>' lll'Ttnlls; (H) \'Oting 
rcg-htmtlnn rccnrrls: (l.'l) J!amo llconscs; (lG) ncwgpapor ancl mat::"nzin~ clippln~s; (l7) poll tn.t oxomption 
ccrtlnrntt·s: (18l nUl!hn-lts. 
"Tyrw~ fJf f'ddf'n<'{' l!sfNIIn !toms 13 to 1"3, lnclmi\'C, should h<' u~cct only ns n last re~ort. 
"E\·l•lt•nN• In nny ollwr form mn)' be nf'cept•~d U of o:-zunl or Jn"cntt·~ rf.'Jiabllity tlmn the item~ llst{'cl from 

1 to 12 aho\'C. 
"If F·•rm A.\-2 I~ In tlw file and C<lntnln~ tho l'lllpl<lyor's vorifll'd Tl'C1:lT~ of thl' npplicnnt'~ h!rth dnlf'. or nn 

unwdO<'<I hir•h daft:' rrc,,rrll'<l :.!11 yr•nrs pri'lr l'l tlw •hff"l of the rl'porf., it wllllw arcf'pfl'tllf it UJ.::rees with tho 
ngl' fJr hlrrh ('\oli'Tl<'<l hy tlw I"IJlJIIICntll, or l''lnl<'~ within tlw ~r··'"~f't1 of t!H' follow in!! p:lrn!!Tnph. 

"An 'lrhll•·nr:v dnh• or hirlh may ho fh:ed by tho ndjudicutor, subject to llPJITo,·nl hy thf.' rovJowcr and 
IIUpervi~or, nnrlrr I hr fo\lowhw condition!<: 

"II) W!w:""e twi•il'lll'l' to l'~fllhli-.h mw or birth cnnnot hi' ohtr~inf'fl. In such n ~itu3tion "thtl !lci]ndicntor 
will h'l~t· hi" nn<lhw on oplnlnn<: nnd otlwr Information In ttw rt•rnrd and will arhltrnrllr lh: a birth dntc 
whlr·h rt"l<:nnnhlr nppcnrs to hf' In m~rt•Nnl'nt with tho llJlplirnnt'ii 111.!1'. 

"(2) Wht•rt' t!IC' fi!t• conlnin'l t'Vidt•ncl• which iihow~ thnt tlw Rpplicnnt attolnect tho u~to of 1\!i Yl'llf:' on or 
prlllf to tlw dRit• on whkh hi~ rmnulty hl'dn'\ to ncrrnl', hut t•l!h(lr dol'S not show thl' t•xnct hlrth datl' or I!J. 
nof- In ngrl'emr•nt with the hlrth dnf(1 dnhns, provld('d: (a) 'l'hl' 1\J)J)licnnt did not perform S('f\'il'O subsc-
qut•nt to Junt• :!0, 111"17: llml (b) did not oiN·t ll]nlnt nnd ~urvh·oronnnlty. 

··~e';U'cRntlon or nrbllrnr:,.• birth dutcs !rom kuown b!rth dnt('S Is dcslrnblo for nctunriAI purposes.'' 
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employees; section 250.06 provides. for report~ of ~mployees' repre
sentatives· and section 250.04 provides for regiStration of employees. 
By means 'of these reports, man_Y of the difficUlt qu~stion.s of length of 
service and related problems will doubtless be obviated m the future, 
and adjudication of awards will ~e greatly simplifi~d. . 

Disclosure of records.-As descr1bed above, the ev1dence up~m wluch 
initial determination is made is obtained ex parte; the apphcant has 
no opportunity, f!lr exn:mple, to. inspect <_lr o~ject to repo~_ts frol!l an 
employer or field ll!vesttg~tor pr1or to thetr betng _filed. . \\ 1th .a smgle 
exception, noted rmmed1ately be!ow, the app_hcant 1s entitled. to 
examine the files and records of Ius case. SectiOn 262.12 authorizes 
disclosure of records and other docQ.ments "to any employer, em
ployee, applicant or prospective applicant • • • as to matt~rs 
directly concerning ~ueh employer, empl~yee, applicant o~ pro~pcc_t!'·e 
applicant." The smgle general exceptiOn may occur m d1snb1hty 
cases where, on rare occasions, medical evidence might be withheld 
from the applicant if deemed harmful to him. In such case, of course, 
his representative would in any event be permitted to exnmine the 
information. 

It may, perhaps, be suggested that in cases under tho Retirement 
Act under which the files are maintained in Washington, D. C., the 
availability of the files to the applicant is an empty right, in that 
practical obstacles arise to prevent his examining 'the files. Two 
factors tend to diminish the rmportance of this objection. The first 
is that the problem of transportation to W nshington is, to some extent, 
eliminated by the fact that railroad employees are customarily given 
passes entitlmg them to free travel.38 The second factor tonding to 
diminish the practical unavailability of the records is the practice, 
more frequent after initial determination than before, of notifying the 
applicant tltrough correspondence of adverse evidence submitted. It 
may be su\'gested t~at this practic~ be form.alized, and that on receipt 
of contradictory eVIdence, the apphcant be mformed of its sottrce and 
s~bstance by mail .. In the case of ~nvestigator's reports, it may be 
wrse to send a duphcate to the apphcant for comment or refutation. 
The B_oa:d urges1 howev~r1 that formalization of the existing practice 
of not1fymg applicants w1tn ~espect to adverse evidence would accom
P.lish no useful result, bu~ m1ght, ?n ~he contrary, result in confusion, 
smce many cases are dtscussed m mformal conferences with labor 
representatives of ind.ividu'!ls interested. Nevertheless, it soems 
apparent that the apphcant 1s best fitted to refute adverse evidence, 
and it appears to be preferable to permit him to do so directly rather 
than shifting the burden on a labor representative who would in turn, 
have to inform hi~self tltrough cof<_lmunication with tho applicant. 
Of course, the apphcant need be not1fied of the adverse or contradic
tory evidence ot;tly where, in ~he judfRllen~ <_lf the adjudicator, it may 
have some bearmg on the ultrmate dispos1t1on of the claim. 
Procedure after the initial determination-Protests and Appeals. 

As desc~i~e.d abo':e1 a vast majority of t~e. applications are disposed 
of by the Inttml deciSIOn. ~ere s~ch dec1s1on grants an application, 
the case ends through the cert1ficat10n of an award. Whon the appli-

s• Src. IS of tho net provides thnt It shall not be unlnwful for carriers to furnish fr~c tron!lportnt!on to Jndl· 
vl,luuls receiving annuities or !X'~sl~~s under tho act "In the samo mnnncr as such trnnsJ•urtutlon lfl rur· 
nlslwd to employees In their Sf nIce. This d()('s not, of coursc, cntln•ly nuswer tho problem. 'l'ho very 
question Involved In an application may be whether the applicant b an CWIJloyce. 
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cation is denied in whole or in part, on the other hand, the Board has 
pr?vi~ed for several separate stages of review and appellate deter
mmatwn. 

Notification of applicant.-Whether the determination is favorable 
or not, the applicant is notified in accordance with section 260.01, 
which provides that "Notice of an initial decision shall be com
municated by the Claims Service to the applicant in writing within 
30 days after such decision is made." The notice is formal, simply 
stating whether the application has been granted or denied. In case 
of denial, the ground of denial is noted, as, for example, the fact that 
no employment relation is found, or that the evidence does not support 
a finding that the applicant is of the proper age. There is no reasoning 
and no discussion in the notice. 

Finality of initial decision; protests.-Until November 8, 1939, a 
unit known as the Special Committee on Protests, composed of the 
chiefs of the sections of the Retirement Claims Division, had been 
constituted to handle "protests" from claimants who were dissatisfied 
with the initial determinations. The Committee undertook to re
examine and, where necessary, reverse initial decisions; it analyzed the 
protests as a research body; and it conducted correspondence with the 
dissatisfied claimant where indicated in an attempt to explain the 
decision to him. The Committee failed, however, to achieve the 
purposes intended for it; its work was somewhat haphazard; and letters 
of "explanation" were not wholly successful. Accordingly, on No
vember 8, 1939, the Board issued new instructions governing the 
procedure after initial decisions had been rendered. 

The Division of Retirement Claims is instructed to reopen any claim 
which should li'roperly be reopened in accordance with the criteria 
(clear and obvwus mistake of fact or law, or failure of the evidence 
reasonably to support the denial) (discussed infra, p. 32) provided 
such opening is effected within a year after the claimant has been 
notified of the initial decision." Upon receipt of any communication 
from an applicant protestin~ the initial decision, the claim is to be 
reexamined immediately. It it appears from a review of the file, or 
of evidence (if any) accompanying the communication, either that the 
initial decision was incorrect, or that all the relevant facts claimed by 
the applicant have not been adequately developed, the initial decision 
will be withdrawn and the applicant notified (provided that such 
withdrawal is within 1 year from the date of the decision). After 
such withdrawal, there will be immediate correction or further de
velopment and a new decision made. Where the protest concerns 
not an outright denial, but a protest concerning the amount of the 
award, the procedure is the same except that the initial decision is 
not withdrawn. In the event that the initial decision is modified, a 
memorandum will be placed in the file setting forth the basis upon 
which favomble action was predicated, with such discussion as is 
necessary to indicate the basis of allowance after forn1er denial. 

Where, upon receipt of the protest, reexamination indicates that 
the initial decision was correct, and the letter indicates a "definite 
present intention to appeal," the communication and tlte files will 
be referred immediately to the Appeals Council and handled as an 
appeol. No reply will be made to the protesting communication even 
if it includes statements indicating that the applicant does not under-

,. Any claim on which the Apfl<'nls Council bBS rendl.'red n decl!'lon shnll slmllnrly bc I"('OJX'D('d bv the 
council, but only If reQuested to do so witllln 4 months. Any otllt'r clnim which it is hl•lie\'cd shou)d bo 
rcoponod mwt bo trnnsmlttcd to tho Board with tho recommendation of tho trnnsmltting acenoy. 
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stand the basis on which the initial decision was made. 'Where the 
communication indicates a full understanding of the decision but 
does not state a definite present intention to appeal, the applicnnt 
will be sent a form letter stating that the initinl decision "concluded 
the adjudication of your claim by the Division of Retirement 
Claims, and the appeals regulations [set out on the bnck of 
the notice of decision] * * * govern the [subsequent] pro
cedure * * *." V\1tere the protesting communicution neither 
stntes a definite present intention to appeal nor indicates thnt the 
applicant understands the basis of the initial decision, one letter 
[italics in instructions] is sent to the applicant "making a clear, full 
and complete explanation" of the basis of the faets and law upon 
which the initial decision was made. The explanatorv letter is also 
to state that the initial decision "concluded the adjudication" of the 
claim in the Division of Retirement Claims, and that the applicant 
may appeal. 

It is submitted that on its face, this projected procedure is sound, 
well-suited to accomplish its purposes, and at the same time to avoid 
the danger of protracted argument, with its consequent loss of dignity 
on the part of the Board and irritation on the pnrt of the applicant. 
When there is a discovered error in a case, even tltough pending appeal, 
surely there is small reason to perpetuate it unless nnd until it is 
cured by appeal to another body. On the other hand, where the 
applicant indicates his determination to appeal, whether or not he 
understands the basis of the decision, it seems wise to permit him to 
choose his own course and not attempt to convince him that he is 
making a mistake-a procedure scarcely consonant with an adj udica
tory function. Finally, however, where the applicant has not 
decided to appeal, and does not understand the decision, it seems 
eminently sensible to make one attempt to explain the deciRion to 
him. If the explanation is, in fact, simple, complete, and objective 
(rather than defensive or argumentative) there is at least a possibility 
that the applicant may realize that his case is lacking and that he 
may thus be dissuaded from further pressing of the suit.•• 

Appeals; the right to appeal.-Section 260.02 of the rcooulations 
provides that- " 

Every applicant shall have a right to appeal to the Appeals Council rrom anv 
initial decision of the Claims Service [Hetiremcnt Claims Division] by which h·e 
claims to be aggrieved. 

There is no procedure similar to the Veterans' Administration's 
"administrative appenls"-that is, appeals tnken by officials of the 
agency from the grantmg of awnrds." The Bonrd's omission of such 
a procedure se.ems sound,, e:ven t~ough it results in permitting appenls 
only from demals. Adm1mstrnttve appeals at the Veterans' Adminis-

to It may be SURI!'PStcd that tht> entire "protest" procedure hfl abandoned In favor of onl' which <'nvlsni:'<'S 
that the first notiC(' of decision shall hr morl' complete than It Is at prcSl'nt, and tlmt any cxe<lptlon tht•rcto 
or any protest concernln~ It will be instantly rcfl•rred to tlw Appeals Council as though It wcrl'l 8 Jll'tltlon 
lor rl'VIcw. 'l'hc Board, howrvC'r, Is prlmnrlly a bPnt>fiCI"nt n~trncy, drnllng with 1wr~nsuntrnlnl'llln tho 
nle~•tles of legal procedure. Under such clrcumstnnC('s, and bccnuso tho nppllcrmts thNnsl'lvcs must pro
vldl' out of tht•lr own waf.(PS 00 Pt'rlX'nt of the contributions supportln~~: tlw t('tlrement fltOJ.!riUD tlw Bourd 
cannot treat them In a rhddly formalistic fn.~hlon. Pl'rlmps In the future, tr and when " tmt0cd corp~ of 
applicants' reprcs<>otntlves Is dcvclo\'ed,lt may be well to consider tlw fmslhlllty of (I) notlfyln!l thf! appli
cant full}' of thf' ~otrounds of the df'cis on In the first plnCf'; and (2) r{'(}Uirlnp: all further 1wtlon (hwlmllnp: tho 
presentation of Ol'W evidence) to be taken by the Ap/'eals Council, except In cases Involving rencllly RllllBr
ent clerical mistakes, error!! In computation, or tho I kc dcfcets. 

fl The chart of the orp:anb,atlon oft he normllncludeR, under the duties of tho Appnnl~ Council tho hrarlnR" 
of nprwal.'l taken by the 1 llrector of the Hctlrcmeot Claims Division. 'l'bc ~luti'nwnt Is l'rro~<'IIUS for no 
such appeals have been taken, none Is contcmplntcd, and no procedure Is on\'lsagcd whereby any'appeBI 
might over be taken by tbo director. 
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tration are employed as a check against aberrations by field adjudi
cators. Under the Retirement Act, adjudication is centralized and 
close supervision may, and in fact is, maintained over the work. 'The 
conclus!ons of th~ adjudic':'tor, as descri.bed above, are reviewed by 
the reVIewer; their conclusiOns are exammed by a supervisor. Diffi
cult cases are often referred to the General Counsel's office. It 
app.eals, the~efore: that t)wr~ already ex~sts sufficient check to guard 
agamst any mdividual's mchnntton to dispose of dubious or difficult 
cases by granting the award. 

Procedure for appealing.-Section 260.02 (b) and (c) of the re"'ula-
tions provides that-

0 

Appeal from an initial decision of the Claims Service shall be made by the execu
tion and filing- of the nppenl form prescribed by the Board, and must be filed with 
the Appeals Council within 1 year from the date upon which notice of the initial 
decision is mailed to the applicant at the address furnished by him. The right 
to further review of an initial decision * * * shall be forfeited unless formal 
appeal is tiled in the manner and within the time prescribed herein. u 

Until recently, the Appeals Council, operating under this provision, 
was accustomed to attempt to dispose of the case informally through 
discussion by correspondence. Lengthy letters, setting out the evi
dence in the file and discussing the case, were sent to the applicant, 
signed by the chairman of the Appeals Council. This practice has 
been wisely abandoned. Two reasons are assigned for the abandon
ment of the practice. The first was that it proved to be useless; the 
matter was rnre.ly disposed of in this manner, and formal appeal was 
alwavs forthcoming. The second was that, despite cautions taken, 
the explanatory letters often appeared to take sides and make argu
ments. This wns of poor psrehologica.l effect, since the letters, as 
stnted above, were signed by the chairman of the Appenls Council, 
which was ultimntely to decide the case. An impression of prejudg
ment arose. 

That the dnnger was more than theoretical is demonstrated by one 
of the files examined. The applicant, after receiving such a letter, 
objected strongly to the "one-sided" procedure and expressed his 
opinion that his case was not be.ing fair!~· considered. 

As stated in the regulations, the appellant must, before his appe>ll 
is accepted, file an executed form with the Appeals. Council. This 
form is a simple one. The appellant must set out Ins name and ad
dress and tlw dn te of the notice of the decision. A blunk line follows 
the words "This nppenl is based on what I consider to be mistakes of 

' f I . . " fact or errors o nw pertnnnng to ------- _____ ------ ____ .. ______ . 
{eliglbiHty, service, compensation, error, etc.) 

Space is left for the appellant to "certify that the following details 
as to the alle"'cd mistn kes of fac(, or errors of lnw are tme to the best 
of my knowl:Cl"'e or belief," and for a statement as to additional evi
dence intender!"to be submitted. The form also enables the appellant 
to indicate whether he desires to have a hearing before the Appeals 
Couneil. The appenl form must be signed, but need not be sworn. 

Scope of rem'ew.-;\lthough the app~nl form contemplate~ that the 
appellant shnll specify the errors assigned, less than a thu·d of the 

n 'J'ho ti'!!Ulntlons provide nl~o for nn "lnformnl npprnl." Sec. 2fJ0.02 provlctr~ thnt Ir tho nppllrnnt 
lnformnllv cowplnlns or Uw lnltlnl drdslon. and this C<!mPlni_nt hns not lw<'n l'linunntt•d "bv c:.:plnnntlon 
of till' hn.,.·ls of tlw lnltlnl tlrcislon" or thr Rrtlrrmrnt Chums Division, "thr App('ols C'ouncll slmll endl'll\'Or 
to nst'crtnln by correspomh•nco or confl'lx•nce with tho oppllcant, wlwthcr hl• tnk('s \.<;Sm• with nny point 
or !~ct or In~ tnvoh'l•rl In tho ln!Unl decision • • • nnd, if so, whothcr tho nppllcant desires to take a 
formnlBPPMl • • •." 

220071--40--pt.B----4 
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applicants do so. Those that do attempt to specify errors do so in
effectively. An appeal will not be rejected for this reason, nor will 
the scope of review be limited even where errors are assigned. In 
effect, therefore, the aypeal form serves simply as a formal record of 
the fact that an appea has been made. 

In this connection, it may be here noted that in some respects the 
Appeals Council is misnamed. It is more than an appellate body. 
The council, as a matter of fact, examined each case coming before it 
de no,·o. Although it retains and uses the evidence already available, 
it has been stated by the chairman that "No particular weight is given 
to the initial decision. In overy appeal, we stnrt from scrntch." 

The regulations envisafl:e such a procedure, and that the council 
shall be virtually a hearmg body of original jurisdiction. Srction 
260.02 (e) provides that the appellant, or his representative-
shall be afforded full opportunity to present further evidence upon any contro-. 
versial fact, orally or in writing, or by means of exhibits. 

The regulations, us discussed more fully below, make full provision 
for the council's summoning witnesses, obtaining further evidence on 
its own motion, and tuking testimony. 

It is thus obvious that the Appeuls Council is not limited to an 
examination of the case as made below. This procedure is sound. 
As indicated by the fact that only approximately 600 cases ha\"e been 
appealed, and the remainder of the lGO,OOO applications have been 
disposed of in the Retirement Claims Division, an o\·erwhelming 
majority of the cases can be determined on simple paper evidence. 
Rather· than providing for hearings in the first instance, when such 
hear~ngs arc ordinrrrily un_necessary, it ~eerns sensible to postpone 
hearmgs to those cases wh1rh really require them. The appeals sift 
out this latter type of case'' 

Hearings; notice; time and place.-Hearings mny be held either on 
the request of the appellant or upon the council's own motion. As 
of Sep:ember 30, 1939, there had been only 62 hearings before the 
Appenls Council." Of these 62 hearings, 5 hud been held on the 
~ounril's ?Wn motio!l. In these 5 cases, there either wns sharp conflict 
m the ev1.dence whiCh could !lo~ be resolved m~rely by examination 
of files or 1t was felt that convmcmg and authentiC evidence could best 
he obtained through appearance and examination of witnesses. 
Typical of this type of case was one in which the rnilroad records were 
missing and the appellant was relying on affidavits from his fellow 
workers concerning his services and absences with respect to a time 
20 ven rs past. 

No.tice of ~he time and place of th_e hearing is sent to the appellant, 
who IS consulered to he the only mterested party. Since in most 
cases the herrrings nre held on the appellant's own request the notice 
contai1_1s. only the time nnd. place of the hearing. Where the Appeals 
Council Itself calls the henrmg, more complete mformation concerning 
the subj~ct mattPr of the hearing is set out. 

The App~uls Council's practice concerning hearings is flexible 
Ordinarily, hearing will be set approximately 2 weeks after notice: 

u Thr TTncmplrJymf'lnt Jnsurnncfl Act hall cmhodlrd thl!! Into stntutory rorm, provldln11: ror h arlngs 
bcfrm• df~trfcf holitlf~ only nftt•r 11l•nfaJ of fl clnhn by the fnftfnJ RlfjurJI<'Iltfnn. O 

u The numhPr of hrnrln~ts requested Is incrca~lng. It Is now estimated that thoro Is npproxlmately ono 
hearing cnch dny. 
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Requests for extension of time are invariably granted. In a few 
instances, where the appellant and his witnesses were ready and the 
Appeals Council was not otherwise engaged, an appellant has been 
granted a hearing forthwith. 

To date, all hearings except three have been held in Washington. 
It is stated, however, that the place of hearing is a matter for the 
discretion of the Appeals Council, and that it depends upon such 
considerations as expense to the Board and to the appellant, and the 
availability of witnesses. 

It is difficult to conclude whether, in view of the necessity of 
coming to Washington, the right to a hearing is a comparatively 
illusory one and, if it is, what the solution is. The fact that only 
10 percent of the appealed cases thus far presented have involved 
hearing may indicate either that the appellants are not interested in 
hearings, or, as is possible, are unable to make the journey. The 
problem of transportation, as already observed, is somewhat dim
mished by the fact that many of the applicants can obtain free 
transportation," and further by the fact that many of the applicants, 
by the nature of their cases," do not. by coming to Washington, lose 
employment time. Nevert,heless, the applicant's age, his possible 
disability, and the problem of expenses are factors making journeys to 
W nshington difficult. 

Two possible solutions may be tentatively suggested. One is the 
development, now under way, by the railroad labor organizations 
of a permanent and expert body of individuals who, upon request of 
the appellant, may represent the appellant before the Appeals Council. 
A second possibility is the application of the procedure now in effect 
at the Veterans' Administration; that is, the holding of hearings by 
subordinate persons or bodies in the field, where the testimony and 
arg-ument may be transcribed and submitted to the Appeals Council 
in Washington for its consideration. Such hearings in the field may 
be in lieu of hearings before the Appeals Council." Again, as the 
adjudicative machinery under the Unemployment Insurance Act 
becomes more fully developed, Unemployment Insurance personnel 
might be utilized for such field hearings. 

Counsel and representation in appeals proceedinqs.-The applicant 
has a right to be represented at the hearings. There is no require
ment that the representative be an attorney, and often the applicant 
uses a representative of his labor organization. It is necessary for a 
power of attorney to be filed with the Board before nn individual is 
qualified to represent the applicant. In about. one-third or one-half 
of the cases heard thus far, the appellant has been represented by an 
attorney or a labor organization. In a comparaHvely few cases, the 
representative alone has appeared. In those cases where the applicant 
is unrepresented, the Appeals Council does not assign a counsel to him. 

Present at the hearin!( and representing the Board, or the cound, 
is the "]e.,.al adviser to the chairman." It is stated that the function 
of the le~I adviser is "to see that the record contains nil relevant 
evidence "and that the henring is expeditiously conducted," although, 

u Tho ohsorvntlon mny he ti'J'I('ntl"d hN't' thnt this d()('S not wholly solt""o tho prohl<'m sine(' such trans· 
portntlon mny bo furnished only to employ('OS, and tho very Issue In the case mny be whl'ther tho a.ppllrnnt 
Is an cmployoo. 

te [n nil hut l!lsnblllty cn.c.es, tho nppllennt must rollnt'julsh his rl~ht to rt>turn to rnllron.d sl'rviC<'. 
n Thl' nppollnnt. ofeonr~l.'. mny rotnln hi'~ right ton hcnring b{'foro the Appculs Coun('i!, 1f l10docs not wish 

the substllutc flcld honrlng. 
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of course, the primary responsibility for this is the COUf!cil's. His 
actual participation is somewl~at unique. At t~e openmg of. the 
hearing, he is sworn by the ehrurman, and he begms the proceedmgs 
by reading _into the record a prepared statei"f!ent of th~ cnse. He 
states the lnstorv of the case to date, summarizes the ent!ence, and 
reads verbatim ti1e important pnrts of the file. Therenfter, he. remains 
at the hearing and questions the witnesses and the appellant's counsel. 
Such questioning muy, at times, resemble cross-exnminntion and 
argument. 

The use of the legal adviser is an innovation. Formerly, the 
members of the council carried the burden of putting questions; 
now, the adviser is intended to assume this burden. Severn! rensons 
are assigned for the creation of this office. One is that "it sometimes 
happens that a particular line of questioning by the council muy convey 
an impression to on appellant that the council has prejudged his case. 
The danger of such misunderstanding is eliminnted by lun·ing the 
assistant present to conduct such questioning." Although this 
reasoning may have theoretical soundness, its vnlue is lost by virtue 
of the fact thnt the council members, as is altogether appropriate, 
participate freely in the questioning. Nor would it be wise to do 
otherwise. To consign the members of the council to n silent role, 
where issues need clarifying in the minds of those who adjudicate 
and where examination is in order, would be an expensive price to 
pay for avoiding the possibility of offending the appellunt. 

Somewhat more persuasive reasons for the utilization of the legal 
adviser are that (1) his reading the statement of the case at the opening 
of the hearing provides a good starting point and apprises the parties, 
as well as the council members (who may not yet be entirely farr,iliar 
with the record) of the issues; and (2) his knowledge of the record 
makes it possible for him to put questions nnd examine witnesses 
where the council members cannot do so. The exact value of the 
legal adviser at these hearings is difficult abstractly to ascertain. The 
chairman of the council explicitly approves the legal adviRer's partici
pation as a r~al contributio_n to administrativ~ procedure, saying that 
1t serves to d1rect the hearmg at once to the ISsues concerning wh1ch 
there may be real doubt. 

Conduct and ?Wture of the hearing8; participation by the council.
The he~rings have few of ~he characteristics of adversary judicial 
proceedmgs; rather, they are m the nature of conferences and examina
tions. The hearings are, at present, held in the chairman's ollice; 
they take place around a table at which the council members and the 
participants sit, with the ch9:inna~ a~ the bend of the table. 
. The membe~s of the co~n~Ii, as md1~ated above, take an active part 
m the proceedmgs, qu~twnmg_th.c witnesses and the representatives, 
discussm!! the contentiOns, clal"lfvmg the statements, and sometimes 
examining the witnesses. Since the proceedings are i~formal and 
nonndversary, there has been only rare occasion to rule on motions. 
The council, through the chairman, does rule on questions of evidence 
and passes upon the admissibility of exhibits, by virtue of section 
260.02 (e) which provides that the council "shall protect the record 
against scandal, impertinence, and irrelevancies." The "technical 
rules of evidence," nccordin.g to the regulations, do not apply so that 
the council rarely has occaswn to make rulings on evidence at all. It 
does so most often when the witness or the applicant strays from the 
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issues of the case, and then there is no formal ruling but simply a 
gen tie reminder to return to the path. 

The council may not only examine witnesses, but may also call 
for them and direct the examination of new issues. Section 260.02 (e) 
of the regulations provides: 
If, in the judgment of the Appeals Council, evidence not offered by the appellant 
is available and relevant, and is mat{"rial to the merits of the claim, the Appeals 
Council shall obtain such evidence on its own initiative. 

At present. this power is rather frequently u~ed. In about one-third 
of its cases, the Appeals Council does seek such evidence, usually by 
eorrespondence or field investigation. Particularly in view of the 
present harklog of eases before the Appeals Council. as described 
subsequently, it is important that adjudicators, when the case is 
first under consideration, exert every effort to eomplete the file, in 
order to lessen the necessity of the council's seeking new evidence.'" 
Of course, this necessity ennnot he wholly eliminnted, since a henring 
is often likely to bring to light new issues or questions requi.J:ing further 
in vestigo tion. 

Disability cases.-In appealed cases involving the issue of disability, 
the Appenls Council is aided by the presence of a physician from tlie 
Disu bility Rating Board. The physicinn is ordinarily the Rating 
Board's chief consultnnt, although in some instnnces he may be 
one of the physicians who pa.rticipnted in the original rating. The 
funetion of the physician is to npprise the council of the issues, nnd 
to ask questions of the witnesses relevant to the medical issue. If 
the council, aided by the consultnnt, believes that new evidence has 
been introduced, or that new questions hnve been rnised, the matter 
will be referred to the Rnting Bonrd for a formal opinion us to whether 
new and material evidence has been introduced, and if so, the effect 
thereof. 

Whether uppenls to the council on the disnbility issue serve nny 
vulunble purpose is a difficult question. That particular issue is a 
technical one, for the resolution of which the council is in any event 
likely to rely hea,·ily upon the Rating Board or the doctor detniled to 
sit with the council. In effect, therefore, it is at least possible-and 
perhaps even justifia.ble-that the issue on appeal will be decided in 
actuality by the Rating Board itself. It migh,t he suggest~d, there
fore thnt it would be preferable for the "appeal 'from a Ratmg Board 
deci~ion to be in the form of a petition for reconsideration by that 
Bonrd itself, ttfter the applicant (if he cares to do so) has personally 
uppettred before it." On the other hnnd, however, two fncto:s tend 
toward acceptance of the present procedure: (1) The Counctl com
posed of men familiar with railroad practiees," may bring to the issue 
a new nnd less technical approach. The initinl rating proeess mn.y 
tend to become somewhat formulized and the real issue of practical, 

d In one ht•nrlnf.! att£'ndcd, tho lssu<' wns whether tho nppcllant, who had bi'Cn l'ithor furloUJ.:"hl'd or laid 
oft' In Ui31 when otwmtlons were curtnllcrl, was still subject to call and therefore was to be rl'~~:nrded as an 
cm)Jiuyco on Atti!USt :l!), Hl.:\5. This In turn runy hFn'O dl'Pt•ndcd on the rules and prnctlet•s on tbl' cnrrlt•r; 
but tlwro was no O\'ldenoo In the tHo on this QU!'stlon. 'l'h<' hra:rlur:: wns haltetl whlll' n council ml'mhl'r 
tolophoncd the F:mplovmont Hdations Hulcs Unit. Tho lnttl'r had no information, nnd thll chairman !mil· 
co.tcd that tho ml\tt.er inll!ht hn\"e to be lnvostiRntod. Ho warnod tho appellant's rcprcsontnU\'O that this 
would consldornbly floluy the decision. 

tJ As all't'ndr dt•$rrlh<'d, personal npprnranco beforo and reconsideration by tho Rating Doard after an 
lnltlnlunrnvornhlC" rottn~ 1'1 not lnfn'CJIIt'Dt. 

10 J>lsnblllty, howo\•or, moans disability to ongag1) In any substnntlally gainful occupation. and not slmol·-
to engage In railroad work. 
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rather than medical disability may be lost sight of. It is felt that the 
Appeals Council m~y net. as a corrective in this respect and may also 
be better fitted to make inferences which the Rating Board may hnve 
been unwillina to make. (2) There may very possibly be a psycho
logical advantage, so far as satisfnct!on of the appellant is co~cerne?, 
in having the issue appear to be cons1dered by a.body a levellugl.lC~ m 
the hierarchy, and different from the one which made the ongmal 
rating. 

The record of the proceedings.-Except for incidental colloquies "off 
the record," a complete stenographic record of each hearing before 
the Appeals Council is kept, and this record is, in all instances, trans
scribed. This is in accordance with section 260.02 (g) of the regula
tions, which provides-
All oral evidence produced at any hearing shall be reduced to writing. All evi
dence presented by the appellant and aU evidence developed by tJ1e Appeals 
Council shall be preserved. Such evidence, together with a record of the argu
ments oral or written, and the file previously made in the adjudication of the 
claim,' shall constitute the record for decision of the appeal. 

Although the regulations do not provide that a copy of the record be 
furnished to the appellant, but only that the record shall be available 
to him or to his representative, the present practice is to grant to the 
appellant any request for a copy of the record. 

The process of prooj.-All ,,;tnesses who give testimony at the hear
ings are sworn; the oath is administered by the chairman of the AppPals 
Council. In cases where a representative appears, he is first asked 
whether he will present any evidence. If the answer is affirmative, 
he is also sworn, as is the legal adviser to the chairman. 

Although there may be and often is investigation apart from the 
hearing, the evidence or statements obtained thereby are required to 
be included in the record and the council's decision must be based 
on such record (sec. 260.02 (g) (h))." Despite the inclusion of such 
material in the record1 however, there is no effective method whereby 
an applicant may be mformed of its content (or, sometimes, even of 
its existence), so that the council's decision may rest upon evidence 
which the applicant has had no opportunity to rebut or explain, or 
upon testimony of witnessrs not subjected to cross-examination. To 
require that all material relied upon by the Appeals Council must have 
been introduced into the record at a formal hearing, would be to 
encumber the proceedings by requiring frequent reopenings of closed 
hearings. One would hesitate to prescribe an abandonment of the 
investigative techniques whereby the council now secures so much of 
the raw material from which it fashions its decisions. Yet for its 
own protection as well as for the protection of appellants, the' council 

II The Appen-15 Council, however, "takes Offir!IBI nottoo of (Bl!t~ within tho range of their knowlel"lllc ns 
to matters peculiar to the rsllroal! Jndu.~try.'' Thecouncil,IL<~ w~llns tho per~ons In tho Retlrom<'nt Clnlms 
Dlvl.<~lon who mnke the lnltlnl dl"termlnrttlon, also llCCt>ptsas pro\'ocl some of the bn.'llo fnctslnvolvod In nn 
appllcnt!on If such filets have already bet'n determined In another procct'dlng. Thus, for oxnmrlo, It Is not 
necessary In each case tQ prove that a carrier Is an "employer" within tho mPnnln~t of tho net. If tho nonrd 
ha.'i already made that ilewrmlnatlrm In n status procrocllng, It Is ttlcotrlcd In n looso..ltmf folrler d!Rtrlhutod 
to tho personnel, and tho b~11e Is disposed of for sub30Qut:~nt Cfl'\t>ll. Slmil!J.rly, rulm1 and practices of an 
employer mny han he<'n rlr•tt'rmlncd hy the Employnlf'nt Rohtlon~ Rules Unit nnd npprovNI by tho 
Bonrrl. Ir the same question nri!!Cll :'JUh~flnently In connection with an nppllcntlon, tlw roldl'r ts con• 
suited. If the rule or practice for tho particular cln_<;..q of employees on that employer hll.S bcron rh•tmmlncd, 
the ts~nc need not be rl'tricd. It Is !!"ubmlttcd that thb Is n sound procodure. Full anrl complete tnvesth~ll'
tlons have alrcarly b<'..CD made on status or rules and priU't\co qu<'stlon snd tho matters have bcon d('tor· 
mined. Unless there {.'I new ovhlrncc or n<'wliR"ht thrown upon tho ia,m~ sinco such d<'t('rmlnntion, thoro Ia 
no rr?nson to require tho mattl'rs to he provml anew In each ont~ or mrmy Individual app\lcatlonll. It rnny bo 
Slll!'l:l'Stcd, however, that In order to nmkc tho record complete, tho ~tntus and rules and practice determlnn· 
tlom be lncorporntcd by reference In tho record of each cnsc where they nrc relevant. Dut 800 footnoto &t, 
below. 
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should be required to communicate to the appellant detailed knowledge 
of any post-hearing material which has been developed in opposition 
to his contentions, so that he may, if it is within his power to do so 
discredit or refute the adverse evidence. It 1vill be understood that 
a great portion-indeed, the greater portion-of the post-hearino
material which is acquired by the council is favorable, rather tha;'; 
adverse, to the applicant, having been sought in order to perfect his 
claim, not to defeat it. No purpose would be served by describing to 
the appellant the material upon the basis of which the council enters 
decision in accordance with his contentions. 

If at any time during the appeal period prior to th<> appeal to the 
Board, the appellant offers new and material evidence, the Appeals 
Council will reopen the record to admit such e1•idence. The pro
cedure if new evidence is presented to the Board, or if the case has 
been closed, is discussed infra, pages 62-63." 

Procedure after the record is closed.-Vnder the Board's regulations 
the appellant is entitled to oral argument before the Appeals Council. 
There are no rules limiting such argument or prescribing the time that 
request for it must be made. In fact, in most hearings, presentation 
of evidence and oral argument cannot be separated. Witnesses may 
present oral argument and representatives may present testimony. 
It is required that all argument be recorded, transcribed, and made a 
part of the case file. 

The appellant may also, as a matter of right, file briefs with the 
council. No ~ules have b~en formt~lated to govern the form, type, or 
number of bnefs, or the ttme of filmg. In only a very few cases, in 
any event, have briefs been submitted. 

Decision of the Appeals Council.-Scction 260.02 (g) of the regula
tions pro1·ides that "upon completion of the record, the Appeals 
Council shall render decision thereon as soon as practicable * * • 
Decision shall be taken by unanimous vote of the members of the 
Appeals Council • * *." This has been interpreted to require a 
unanimous decision." 

The council's decision may be of two types; (1) it may be a decision 
upon the merits of the appeal, or (2) it may be a decision to certify the 
entire record as an automatic appeal. In view of the requirement that 
the decision must be unanimous, it is not clear what would be the 
result if the members could not agree on either course. In fact, it 
may be presumed that where there is disagreement on the merits, the 
members will unanimously agree to certify the case to the Board. To 
avoid the apparent-if theoretical-dilemma posed by the wording of 
the regulations, provision should be made for certification to the 
Board whenever three, or perhaps even two, members of the council 
believe that consideration by the Board is advisable. At the same 

11 Sec. 10 (b) 4 ot tho net nuthorb:os tho Board to compt~l tcstlmony nnd tho attl'ndnn('(' ofwltnc~<:~s, nnd 
SI'CS. 250.08 to 250.10 of the rc~nJintlons JlfO\'ido for tho ptoC(Iduroor ls:>uln!!: !'lubpOl•nns nnd romtwlhn~ the 
testimony of rccnlcltmnt witnesses. 'l'hus lnr, there hfLS bt>cn no occaswn either forth{' Appc•nls C'ounc•l, to 
which tho ro~ul!ltions ~1\'o suhpocnn~ pOI\'<>fS, or fnr nnv othl't person at tho Bnnrd, to Invoke the~<' pnw··.rs. 
Drlolly, tho rol{ulntlons roquiro that pnrttcs must apply for subpO{lnns nt lt·n~t tl'n day!'= heforo lh<' hcarm~ 
and must show tho ovldenco cxpect('d to hl' obtnlnotl. Subpoenas mny nlso bo l~twd durin!!: ahl'nrinJ.! on tho 
JX1tition or nny pnrty upon a showing thnt n witDI'SS will not appear voluntarily ami that the tt-stlmony 
sought is matl'rlnl. d b 1 d b • u In tho slnglt• cnsc whl'ro n party mlsed this QU!'stion, tht' d('{'!slon d!'nyln~ n (!fnnt h~ <'<'ll ~ rnr } 
onlr 4 m<'mbcrs of tho council. SubS<'Qlll'ntly, tho firth memhl'r, who hnd bN•n t<'mpornntr nbs<"nt, s!cnNI. 
Tho nppr>!hmt objected that tho original dl'cislon wns lnvnlltl, and that the subst•Qut•nt strnnture dtd not 
cure th<lth•fcct since tt wns not a reeonsid<'mtlon rn bane, or, If It wn.s, the 4 lll<'Inh<'rs hnd nlrcndy m~trl<' up 
tbolr minds, had prejudged tho case, and so were disqualified. These contentions were rejected by t11e Board. 
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time elimination of the present requirement that decisions of the 
coun~il on the merits of an appeal must be unnnimous mny be con
sidered. Opinions may be divided without being valueless. 'There 
the issue upon which the council's judgment is divided is one peculinr 
to the instant case-n disagreement concerning whnt findings should 
result from the evidence-with no implications for the future, it may 
be suggested that the council should be able to issue its opinion, 
though it be divided. On the other hand, it is suggested by an officer 
of the Board that the requirement of unanimity is a valuable dHice 
"to generate confidence in the decision." A substantial number of 
b11seless appeals are taken; if the council unanimously rejects the 
claim, 'there is greater likelihood of the appcllnnt's being satisfi"d 
that his case is lacking. A four to one decision might, in a measure, it 
is asserted, shatter such confidence and an appPal to tlw Board would 
inevitably result." Further, it is suggested that ordinary logic is 
inapplicable here, since the Board d<'ltls with a "peculiar psychological 
problem" in that the class of claimants have a tradition all their 
own-a tradition largely consisting of a suspicion of anyone outside 
their own ranks. Unless, tlwrefore, their claim is unanimously rejected, 
there is small chance that they would be convinced. Finallv, it is 
argued that, as t<l less tlmn unanimous approvals of awards, no pro
vision exists for any appeal by a Board official from a favorable decision 
of the Appeals Council. Hence, it is said, it is a desirable safeguard 
that the Board itself should pass upon any case in which, after the 
Division of Retirement Claims has found against the claimant, anv 
member of the Appeals Council agrees with that decision, even though 
a majority of the council disagree. This, however, would seem t<> be 
persuasive only insofar as it would form a further basis for tlu•llbandon
ment of the requirement that automatic appeals be agreed upon 
unanimously. 

That the present system, however, appears to be successful is 
difficult to deny. Although between 90 and 95 percent of the Appeals 
Council's 310 decisions have been unfavorable to the appellant, only 
38 have been appealed to the Board. This would indicate that 
unanimity may have had its effect in discouraging appeals. Never
theless, if the council were permitted to issue divided opinions there 
is at least a possibility that fewer cases would go to the Board. 'under 
the present system, presumably all cases in which there is a eli vision of 
judgment are automatically shifted to the Board. If the council 
issued divided opinions, the number of cases going to the Board would 
certair!ly be de~reased by the number '!f divided approvals of awards," 
and mrght possrbly be decreased even 111 the case of a denial when the 
applicant may not wish to go further. ' 

Preparation and.forrr,t nf decisiun.-Following: .the hearing, if one is 
held, and the exummatwn of the file by the council members the coun
cil meets in executive session and votes upon the case. Thereafter 
the procedure in the preparation of the decision varies according to th~ 

51 Thl~ rf'asonlnr:!, of ('Our;w, Is l,nnppllenhll' In dlvlrlrrl C'n!lf'S whPrf' thl' mnjorlty fnvon~ nn award. Tho 
applicunt who reC>"In•s his annul tit's will dnuhtll·!'..<; tw Just ns delighted wlwro such nwnrd was b:,· virtue or 
n thrl'f' to two drcl.~lon ns when• it wns rlw• to nothing, 

IS To daiP, th<'rl.' h!1\'f' tu•r•n no ln~tanr•f·~ whcrf' thr> A prrnls f'ounciJ hns dL'«l.VfCI'd, Ills said, thcr('fon•, 
that tlw problem of unanimity has flW."CI\II~d no practlen dllllcu!Ucs. 
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circumstances. Sometimes, each member may make brief notes
consisting, perhaps, of only n line or two-concerning the reasoning or 
decision in the case. If this is done, the notes are turned over to the 
legul adviser to the chairman, who sometimes thereafter discusses the 
cuse with the chairman und other members of the council. He then 
prepares a draft of the decision, which he submits to the council. 
Although the council may modify, change, or wholly rewrite the draft, 
more frequently his draft is accepted. In some cases, the chairman 
may himself prepare the decision and submit it to the members of the 
council. 

The procedure now obtaining in the preparation of the decision will, 
it is contemplated, soon be changed. An increasing number of 
appeals and hearings, as well us a mounting bncldog of cases, is now 
burdening the council. Consideration is accordingly being given to 
the splitting of the cases for preparation among the members of the 
council, so that study of a particular case would be undertaken by one 
member, who would subsequently report the case to the council in 
conference and would prepare a draft opinion for the cotmcil either 
before the conference or after the council had voted. Since the coun
cil is apparently a compact body with a keen grasp of the issues before 
it, the contemplated delegation of primary responsibility in particular 
cases would probably be unobjectionable. 

The decision of the Appeals Council takes the form of a written 
opinion. Ordinarily, it is divided into three parts (although the 
practice is not formulized): "Facts," "Discussion," and "Concht
sion." It is signed by the five council members. Originally, in the 
first 40 cases, the decisions were somewhat short and sketchy, but, 
more recently, they have since become full opinions, with relevant 
reasoning and discussion of the appellant's contentions and the law. 
In their existing form, the decisions are admirably clear and satis
factory. 

Umier section 260.02 (h) of the re!;ulations, the Appeals Council's 
decision "shall be communicated to the appellant in writing within 30 
davs after the decision is made."" The written opinion itself is 
mailed to the appellant. 

The Appeals Council's work load.-In 1938, there were 240 appeals 
filed with and 126 decisions rendered by the Appeals Council. During 
the first 8 months of 1939, 370 appeals were filed and 184 decisions 
issued. Five percent of the Appeals Council's decisions have been 
reversals of the initial determination of the Retirement Claims 
Division. 

A serious administrative problem is raised by the existing state of 
the Appeals Council's docket. In the 18 months of its operations twice 
us muny cases have been uppealed as huve been decided. There are 
now awaiting decision ubout t!t~ s~me number of cases thnt have ~een 
decided throughout the counctl s hfe. A record of monthly operatwns 

1ft llnll'SS nppl'nlrd bv the npplknnt to thr nonrd within ·I months from thl' dnff' upon whic·h notic<' oft he 
df'l'i~lon t~ mnt!f'!l to the npprllnnt nt thl' nl!dr~>s~ rurnlslu-d by him, nny dN·i~l~m on lhf' mrrtt~ hy. tho 
Appt•nl~ C'oundlls finn I (~N·. :!i\O.n:J (b)). Thl'rt• hns bC'l'n n~ formulntlon of prln<'tplrs regarding rehenrmJ:"S 
bcfure till' AJtitcnls C'ouncll,nntl th<' ()Ul'Stlon hns not yrt nnst•n. 
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shows that this pile-up continues, with each month bringing in more 
new cases than are decided." 

Three chief reasons nrc assigned by Board officers for the Appeals 
Council's backlog. One is that, when the Board's operations began 
late in 1937, there was a tremendous number of applications, many 
of them by ineligibles, which immediately confronted the Board. The 
second reason is that the burden of writing the decisions has fallen 
largely upon the chairman and his assistant, thus creating a bottle
neck. The thlrd is that many of the cases involve the question of 
employment relation, a "fact question of such complexity as to require 
detailed and often lengthy consideration as well as additional investi
gation." It is stated that the problem is not regarded as a serious 
one since fewer original applications are being made and fewer ineli
gibles are applying. Therefore, denials, which lend to appeals, may 
be expected to decrease. Although the monthly figures cited in foot
note 57 show that for the months of 1939 which were given, the nppenls 
still outnumbered the decisions, many of the early 1939 appeals con
tinue to be from the reservoir of old eases. 

It is nevertheless difficult to account for the council's consumption 
of its time. It would seem that, in the course of 18 months, five per
sons, devoting a major part of the time to their task, could dispose of 
somewhat more than 310 cases." An explanation, as noted in the pre
ceding para,<YI"aph, is offered: Although five men consider the cases, the 
duty of preparing the written decision devolves upon the chairman 

11 The situation is reflected by the fo11owlng figures: 

Number of Number of 
Date nppeai.'l dl'CC!Iotl3 
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1037 
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Jl The Appeals Council hM I!JSUCd BD Bvcrnrrc of npprodmntoly thrt>e d f 1 
tlon of the Board of Veterans' Appcnls nt the Vc!Rrnns' Admlnlstrntlon Is ~~~~o~s Si~"Pry fot;r dny11. h A t~~co
CfiSC!I a dny on occa."llon. It can he a."l~umed, however, that thl' prohlrms h · h ~poso o n."l muc ns ten 
ardi7NI nt the Veterans' Admlnlstrntlon. That tho slownrss ot thr C'ou;c'!J 1 ~~'1~~0 ~0j'lc~hnt moro.~t1 nndr thl' problems Is Indicated by tho fact that between November 1, 1030, and I\llll'ehnr21< 11
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and his as~istant. Effe.ctive ~anuary 1, 1940.' how~ve':, a new pro
eedure destgned to obv1ate th1s bottleneck w!ll be mstltuted. It is 
pl~n!'ed to provi~e three separate channels for preparation of council 
OJllDIOUS; the chmrman IS to prepare the more difficult opinions and 
all otl.1ers ar~ to .be prepared by the remaining four members ~f the 
eouncil workmg m groups of two each. A second assistant is to be 
assigned to the council to aid its members in this work. It is submitted 
that this change is a salutary one. 
Proceedings before the Board-Appeals from the Appeals Council . 
. The right to appeal to the Board.-8ection 260.03 (a) of the regula

twns provtdes that-
Every appellant shall have a ri~ht tc a final appeal tc the Railroad Retire

nwnt Bonrd from any decision of the Appeals Council by which he claims to be 
a~grieved.~Q 

As already described, the Appeals Council may also certify a case to 
the Board as an "automatic appeal." 

There have, thus far, been 38 appeals to the Board from decisions 
by the Appenls Council. In these 38 appeals, the Board has issued 19 
decisions, with 19 still pending. Thus far, no Board decision has 
reversed the decision below. Of the 38 cases coming to the Board 
from the council, only one was an "automatic appeal" in which the 
record was certified to the Board by the council, without a decision 
by the Iutter. 

Scope of Board ret~ew.-It is stated that "An appeal to the Board is 
in the nn turc of a review of the record on which the Appeals Council 
decides." The decision will be reexamined in full, as in the case of 
appenls to the Council. Specification of errors is requested, but 
appellants ordinarily are unable properly to list specifications. As 
will be noted from the discussion which follows, the fundamental 
ehamctoristic which differentiates the Board's appellate procedure 
from the Council's procedure is that the Board's consideration, with 
eertain exceptions, is confined to the record as made below (sec. 
260.03 (e)). 

The nature of the review; oral argument; new evidence.-Under section 
260.03 (e)-
further argument [before the Board) will not be permitted except upon a showing 
by the appellant that he has arguments to present which for valid reasons he was 
unable to present at an earlier stage, and in cases in which the Board requests 
further elaboration of the appellant's arguments. 

In fact, in only one case h~s there been apP.earance be.fore the Boa_rd. 
This case involved a questwn of statutory !llterpret~tl(~n upon whtch 
the Board wished to hear oral argument pnor to adjudtcatwn. 

Section 260.03 (d) also provides that "Upon final appeal to the 
Board no additional evidence shall be rece1ved." However-

' In the event that the appellant shows that he is ready to present further material 
evidence, which for any reason he was not able to presen.t to the Appeal_s Counoil, 
the claim shall be referred bnck to the Appeal~ CounCJl for presentatiOn .of the 
further evidence upon receipt of such further evidence,_ th~ Appeals CounCI! shall 
transmit to the Board a transcript thereof together With 1ts recommendatiOn to 
the Board for final decision. 

11 Tho appollnnt must apf'('nl within 4 months of tho date of tho mallln~ ottho Appenls Council's decision. 
Fnlluro to UPP<'Ill within tho tlmollmits, or In accordanco with tho manner proscribed by tho Doard,lorfolts 
tho right to nppt!nl. d ft1 1 r d! 1 Except In the Cflq<l ofnntomntlcnp[l(!ll.ls, tho appellant mustoxeruto an o nn appl'!l\ s orm nsa con .ton 
proct'(!('nt to tho Donrd's consldorntlon or tht• cnso. The npprnl form Is similar to th,nt d(l..~crl~d abo\o In 
conu<'ctlon with npprnls to tho Appenls Couucll, r:o:('(!pt thnt thoro Is no spn.cc provided olthor for noting an 
Intent to submit mldlllonnl ovldcnca or for requesting a hearing. 
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It is submitted that the restrictive features of these provisions are 
proper and sound. As stated by the Board, "Since there hns already 
been full opportunity for presentation, both of argument and evi
dence " there should be no right further to prolong the proceedings 
unles; for good cause shown. With a substantial part of its time 
devoted to administrative problems, and with the future added burdens 
which the Unemployment Insurance Act will impose, the Board should 
not be harassed by litigants who, although they _have hnd two op(Jo~
tunities to pr~sent their cases-first to the Retirement Chums Dtvt
sion, and then to the Appeals Council-might wish to begin nil over 
again before the Board. 

For the same reason, it is believed thnt, in the event that the appel
lant can fulfill the requirements pertaining to new evidence, it is sound 
to insist that such evidence be presented to the Appeals Council rnther 
than the Board. No serious hardship is imposed upon the 11ppellnnt. 
For the Board itself to hear new evidence would open the door to 
transforming it into a hybrid body, partly nppellnte, partly of originnl 
jurisdiction. The function is the Appeals Council's, and it seems wise 
to permit the function to rest there. 

Somewhat more difficult of justification is the rule requiring that, 
in case new evidence is taken before the Appeals Council, the record 
thereof must then be transmitted to the Board with the council's 
recommendation. The Appeals Council docs not itself issue its 
decision. The symmetry presl'rved by the regulations up to this 
point is broken by requiring, at least in theory, that the Boou·d make 
the initial decision on the new evidence. It may be argued that 
rather than "submit its recommendations," the council should issue 
a supplemental decision, and that if, as is required, the evidPnce is 
new and material in fact, it may alter the original decision nnd save 
the necessity of appeal to the Board. Against the sugg<•stion that 
in this situation the council be permitted to issue its own supplemental 
decision, it is argued that an appellant whose claim hns once been 
rejected by th.e council is likely t<! feel, if the council again denies his 
appeal, that Ius case had been preJudged and that he will immediatelv 
appeal ar:ain to the Board. Of comse, this argument would not 
obtain where the council held that the new evidence wnrrnnted a 
reversal of its former decision. But it is further urged that it is 
probable that there will arise few cases in which the requirements for 
the p:csentation of further evide~c~ can be satisfied (none hns thus 
far artsen), and that therefore deetston by the Bonrd involves a very 
slight increase in administrative burden nnd it also short-cuts cases 
which wou!d otherwise be extremely long-drawn out. If this be true, 
no :cason ts apparent _wh:J: th~ Boar~ _shoul~l not complete its adjudi
catiOn of the cnse by tssmng tts dectston Wtthout the intervention of 
the Appeals Council a~ all. The simplest solution, thus, would seem 
to be altogether to mmt remand to the council for the latter's "recom
mendation." 

Preparation ~f the Board's deciRion.-Wlwn a cnse comes before the 
Board, it is not assigned to a sin_gle m<•mber, but rather, the examina
tion of the files and th!" preparatwn o_f the decision is the responsibility 
of ea<;h member .. I~ ts sta.ted that, m fact, each Board member docs 
exnmme the case m tts cnttrety. 

In most ?uses, the Board docs t;tot assign the case to staff members 
for analysts and recommendatiOns. On oceasion, however, tho 
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Board rna~ CO!Jsult its staff me.mbers. Thus, for example, if a novel 
legal questiOn rs presented, the rssue may be submitted to the General 
Counsel for ann!ysis nnd recommendntion. Similarly, if a difficult 
questwn concerrung the employer's rules and practices is involved the 
Employment Relations Rules Unit mny be consulted. Such conf~rees 
may or mny not have hod some contact with the case in its early 
s~nge_s. In any event, si:nce the mat~ers concerning which consulta
tiOn Js held are on. techmcal or legal Issues, rather than questions of 
fnct, tins consultatwn appears unobjectionable. 
~he Board doe_s not. prepare its own opini?n and the practice hns 

vaned as to who Js assrgned the duty of draftmg the opinion.•• Until 
recently, it has been more usual for the chairman of the Appeals 
Council to prepare a tentative draft. Now it is more customary 
for the General Counsel's office to do this work. It is stated that 
there is a possibility that the practice of the chairman of the Appeals 
Council's submission of a draft will in the future be altogether aban
doned. Such a step n.ppenrs to be a wise one, n.lthougli, since as a 
matter of fnct the Board members examine the record in its entirety, 
the question mav be of comparative unimportance. The objections 
to the participation of the Appeals Council are two: (1) The Appeals 
Council has alrendy renclwd a decision, written an opinion, and so 
presumn.bly mode up its mind, it is doubtful whether it can supply a 
fresh slnnt; (2) as already indicated, the Appeals Council now is 
overburdened. 

The practice of assigning the drnft work to the General Counsel's 
office mav also be objected to on the ground that, especially since these 
are deninl cases, the General Counsel's office may have had more or less 
intimate contact with the case in its earlier stages. In rare instances, 
where the adjudicator has submitted the question whether the evidence 
is sufficient to support a finding of fact, this contact may even have 
extended to an examination of the facts. Yet, with theinevitable 
subsequent shaping of the case in the interim, as well as the multi
tudinous other questions submitted to the General Counsel's office, 
the latter is not likely to have any very steadfast preconceptions, if it 
has any at all, concerning the case. Again i_t may be pointe~ on~ that 
the decision is reached by the Board after rts careful exammatwn of 
the record. Under these circumstances, and since (I) the draft will 
probably be prepared in the _counsel's office by a dif!'erent attorney 
from the one who may prevwusly have worked on rt, ~nd (2) the 
Parlier opinion of the General Counsel's office on the sufficiency of the 
evidence to support a particu~nr finding does not commit ~h~t offi.ce _to 
any particular position, for It merely. defines th~ permissible hmits 
within which findin"S mn.y be made, rt seems fmr to conclude that 
there can be no substantial objection to the practice. 

The t<>ntative draft is not submitted to the n.ppellant, but to the 
Board members only. This draft is sometimes revised by Board 
members, sometimes refer~·cd by them t? t~e Gen~rnl Counse~ for 
revision in accordance with the Board s mstructwns, sometimes 
adopted intact, but when prepared init._ially in the General Counsel's 
oflice, is usually adop~ed by the Board m toto. 

&O 1 1 1 n I' 1 [ 1 n Is ~lmllar to tho councU's, which has been described ahoYc, Tho 
docL~h~tf~~~~~1:1 \;\nl~r~~"s 11' ;f'~l..~~:!tf'd oi1tnlon, lndudlnl:' s~mmHu-b:atlon of tlw ovldence, flndln~:s ot ract 
nnd conclusluns 0~ lnw, nltf1011~h thl'S(' mny not hf' lnhl'll'd BS such. The opinion may be somewhat longer 
thnn tho AJ>Jlculs Council's, discussing tho contentions at fuller length. 
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Finality of decisions; rehearing.-The rules pertaining to r~hearings 
in application cases have not been completely codified. Thus far, 
there have been only two applications for rehearing or reconsidera
tion. In each case the appellant was informed that the regulations 
make no provision for reconsideratiion of such cases. It was added, 
however, that if" new evidence is developed which there is good reason 
to believe might affect [the appellant's] eligibility for an annuity, the 
matter of procedure should then be presented to the Board." 

The Board apparently expects to insist, before granting reconsidera
tion, that the applicant submit in writing good reasons therefor, if it 
allows reconsideration or rehearing at all. This, too, it is submitted, 
is sound practice, well calculated to protect the Board from constant 
harassment and to provide a reason for careful decision in the first 
instance. It is clear that, with the thorough consideration of each 
case at three separate levels, there is no hardship imposed upon 
the applicant in closing the doors to further reconsideration except in 
extraordinary situations. 

Internal administrative finality; reopening ~f final decisions.-The act 
does not e:1.1'ressly authorize the Board to change its decisions after 
entry. Nevertheless, the Board has interpreted section 9, requiring 
the Board to make adjustment where erroneous payments have been 
made, as "necessarily implying" that the Board must change any 
decision discovered subsequently to be erroneous. The General 
Counsel, on August 16, 1939, prepar~d an exhaustive memorandum 
on "Reopening by the Board of final decisions on claims for benefits" 
under the act. His conclusions, adopted by Board Order, are sum
marized as follows: 

A finn\ certification must be reopened for reduction or cancellation
(a) When the certification was made on the basis of a clear and 

obvious mistake of fact. 
(b) When the evidence as of the date of the certification does not 

reasonably support the certification. 
(c) When the certification was made on the basis of a clear and 

obvious mistake of law. 
(d) When the certification, even though made on the basis of 

reasonable evidence and law, was induced by fraud or other fault of 
the applicant. 

A final decision denying a claim must be reopened in the circum
stances set forth in (a), (b), or (c). In any other case, a final decision 
denying a claim may be reopened in the discretion of the Board. The 
General Counsel has also concluded that the right and power to reopen 
and revise decisions is not affected by a change in officers of the ad
ministrative agency. The memorandum indicates clearly, however 
that "clear and obvious mistake" of fact or law should be interpreted 
strictly and that, in those cases where reopening is discretionary, the 
discretion should be sparingly used and not exercised on the basis of 
mem differences of judgment." 

If the discretion to reopen closed cnses were to be loosely utilized 
awards or denials might too easily become the football of changes i~ 
administrative personnel, with consequent loss of standing of the 
Board and of its decisions. 

11 Ills discussion !oso!nr astt pertains to the Rctlromont Act and the futuro conduct or tho Donrd on this 
question 1s set out in the nppcndlx, lnfro, p. 49 a. 
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TYPE II. STATUS OR COVERAGE CASES 

:ll!njor questions in connection both with the determination of 
claims and with r~quiriz:g !.h~ furnishing of employers' reports are 
whether a corpor~t10n or md1v1dunl1~ an employer within the meaning 
of t.h~ act, an.d, 1f so, whether partiCular groups or classes of those 
wo:kmg for .Jum are employees under the act. Since the beginning 
of 1ts operatiOns, the Board has passed upon more than 7 000 such 
questions. In order to assist it in disposing of the mor~ difficult 
problems within the category, the Board has prescribed an elaborate 
procedure for hearings. 

In an ovenvhelming number of instances. the question whether 
employment by a particular company is creditable toward annuities 
under the net can be disposed of forthwith; there is usually no doubt 
of the employees' status, and hearings are neither sought nor helpful. 
The question may be for practical purposes long since settled by the 
Interstate Commerce Commission," and the parties concede status. 
Of the more than 7,000 jurisdictionnl questions thus fur disposed of 
only 194 have been referred to the Board directly by the Generai 
Counsel's office for an opinion. In only 13 cases (only two of which 
have been finally decided) have there been hearings. 

Effect of status determination.-Once the Board's determination is 
reached, the question for that particular employer or class of employees 
is considered settled, and the issue is not thereafter retried in each 
application case." After determination, the name of the emplover, 
or the class of employees, is added to a list which is distributed to" the 
Board personnel, for consultation in each case." 

The status determination affects not only the rights of individunl 
applicants but also certain duties of the employer. A decision that 
a corporation is an employer under the net involves a determination 
that the employer must submit a report to the Board every 3 months 
concerning the compensation earned by ~ncb en:ployee for service 
durin~ each month of such quarter. Willful failure or refusal to 
subnut such reports is punishnble b:y a fine of not more .t~an $10,000 
or bv imprisonment o~ n'?t. exceedmg. 1 y~ar. Imp.os1t10n of su~h 
penalty is by ordinary JUdJCml proceedmgs m the Umted Stutes Dis
trict Courts where, presumably, the. issue of status under the net may 
be relit,ignted." While the matter 1s not nltogether free from doubt, 

11 Rec. 1 (m) nf tho net deflncs"Cflrrler" ns "any ox press company, or CHrrier by rnllrond, suhj<!e~ to pt. I or 
thcluterstnto Commcrco Act." A \'riordotern~Jnntlon by tho Interst.<,to Commerce Commissl~n Ls_rcg-.arded 
by tho nn·1rd ns n precedent, nnd t 10 Board Will, without more, conclude thflt th~ employe~ JS .'nthm the 
oct, nnd will not require formnl henrim~~. Whether the Do:1rd would hold n he1.rmg on the tnsJstonoo of n 
carrier who h•1s nlrcndy been determined by the Interstate c~:muno~ce CommissiOn to be subj!!ct to pt. !of 
UJC Intcrstnto comtncroo Act is n l}uo:;tlon which has m.•,·cr nrL.soo .. smcc there hns not been such lnslslence. 
Thoorotkn11y, of coursll, tho lloflrd must mnko Its own doternun·lttOn. It Is (tJtther to bo noted that others 
tlmn "t•·Jrr!t•rs" nrc suhJect to tho Hetircmcnt Act-those controlled b~· carrh.•rs, cto. 

u Tho question or nn employer's status may ha,·o lx>rn presented for tho first time by tho filing of an 
nppllcntlon for an nwnrd. In such n cn.~o tho ndjudlcntor to whom tho nppllcntlon hns ~:one In nor~nl 
courst• reft•n tlw rnso nt once to thfl Q(llwrol Couns('l with a requt>st for ad\'!cc, Atljudlcntlon of the clatm 
Is tl;l.r} hnltcd pending tll'll'rmlnutlon of thl' stntus qu('stlon, by tho proN'dure nbout to be dr~lbrd. 

e1 As thu net Is now drown tho Bonrtl. tochnlcnlly speaking, Is probably und('r. B d~ty to mnkl1 a. deter~ 
mlnatlon of employmt•nt status In Ntch lndh·ldunl npplicntlon cn.so, fiS It nrls1s. rho ndvnnhi!:WS of a 
prior swl•eplng dt•termlnntlon nrl', howe,·cr obvious: both applicants and tho Dortrd ~nln b~· I he pr~sent 
prnct'l' y •t 11 nn npplknnt Insisted upon hn,·lng opportunity to show thnt he had b<"en ('mploycd Within 
tho 11c~.nlngc 0f tlw net t!Hl nonrd fully rrcogn[!cs thnt It would bo under n duty to re<XJh•o nnd ronsldor 
his o~ld •IN.' 

0
,. ,11 thmir,h It hod prt'\'lnusly drcidNJ thnt tho clnlmnnt's nllP!!rd ('JIIployrr wns not sub]rct 

to' tho R~ur~nd c Hctlrt•nlent Act. 'This prohlt'm hns not ns yet nrls('n, for In each lnstnnco tho Bonrll's 
RODI'rnl dt•hlflnlnntlon of rmployment status has been accepted by indl\'ldunl nppllcants when tho quos· 
tlonnrosll In tht•lr own t'llSC.S. .., ts th 1 r t blllt d th C I T 1 u Stulus dett•rmlnntlon by the Donrd In no way aucc, o ssuo o nxn • 'I un er c nrr ers a"t n1; 
Act Tt n , 1 of Int •rnal HC\'('llliO wust mnko Its O\\ n drtcrmlnntlon con<'C!rnlng the question o(whethor 
tho' t unm 1 ~~ s nrc tnxo.blo Allhough In fact there Is close coopt>rotlon betWl'Cn the two ngt•n· 
clrs '::_~~~~~~·~~~'1~~~ r~~~~~·. ~itd each. rrspOcts tho tlrt('rmlnntlon or tho othrr, It cannot be snld that from the 
Boord's !ltntus dl'clslon flow nny duties to pny tnxos. Of courso, ns to tlw Issue or tnxnblllty, ngaln tho 
Issue of CO\'O.Cago would bo rclltlgotcd In court if an employer resists tho imposition of the taJ:. 
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it seems that the Board's determination of status theoreticnlly hns 
DO legal effect; nevertheless, its practicnl consequences are very con
siderable. Hence, even though in point of law the Board's conclu
sions could probably be reached without notice or an opportunity to 
be heard, it is appropriate that a procedure be provided whereby the 
affected parties may inform the Board's judgment by presentation of 
relevant factual data. 

Preliminary determinatinns.-ln<]uiries concerning status are in all 
instances submitted to the General Counsel's office, where they are 
assigned to staff members for preliminary investignt.ion. The records 
of the Interstate Commerce Commission are examined; Poor's or 
Moody's or other manuals are consulted; and a complete question
naire IS sent to the employer. 

After the necessary material has been gathered and examined, the 
General Counsel may without further delav mnke a determinntion 
concerning status. in most cases, the determinnt.ion is made with
out reference to the Board; in a comparath·ely few cases, as pointed 
out above, the question may be submitted to the Board accompanied 
by the General Counsel's recommendations. Such recommendntions 
are stated to "carry grent weight nnd are ordinnrily accepterl." 

Notice of determination; procednre leading to a hearing.-Vpon the 
General Counsel's preliminary determination of the status question, 
the employer, and, if there is such, the applying or in<]uiring em
ployee, is notified by mnil of the detcrminntion. The addressee is 
not at this point specificnlly advised of his right to a henring. 

In all but a handful of cases, the preliminary determination ends 
the question and no further nction is tnken. In some cases, how
ever, the employer or a labor organimtion representing the emplovees 
might disagree with the General Counsel's determination. I( the 
Board is notified of such disagreement, there mny be further cor
respondence or conference, which sometimes convii1ces the disa"'ree
ing party of the correctness of the determination. On receipt ;f an 
expression of disagreement, however, the Bonrd notifies the disa"'ree-
ing person of his right to a hearing on the issue." "' 

Notice of hearing.-Vpon a request for a hearing lnbor or"'nniza
tions, railroad associations and the employers know~ to be int~rested 
are sent a notice of hearing. In ndclition, various Government a"en
cies, the Social Security Board, the Burenu of Internal Revenue ~nd 
in some cases, the National Labor Relations Board-are notified of th~ 
hParing. The Board also has recently adopted t.he practice of pub
lishing notice of the hearing in the Federal Register. 

MIn at ll'ast .5 caS<'s of the 13 which hav(' been formally hrard, Ol'lth<'r thl' Of'nl"rnl Coun!\('1 nor thr> nonrd 
made any pri'Jiminary d{•t(>rmlnntlon nt nil. Pend in!!: consll!rrntlon of th<' Ilrohlt•m l'itlwr tht• l'lnJliOYl'<'S 
or the !'mployer lnvolv~d havl' rrqUl'Sil'd n lwarin!!' and Stl<'h hrnrln~ hnslwrn ~rnntNi forthwith 

In ODI' dass of caSt', rllsa~rrrmrnt with thr 0Pnernl Counsel's conclusion rl.'sult:~ln tro.nsf('renOO of tho pro
C(!('dings to tlw Intt•rstntc Comml'f('(' Commission. 

Sec. 1 (nl of th1• net provldl's that the term "cmployC'r" shall not lnclud<' "any stn•nt, lntc>rnrhrm or snhnr· 
ban elrctrlc mil war, unll'ss such rnllwny Is O{X'rtitl'd fl.'! n fUJrt of n gpnrrnl ~tt·nrn-rnllrnnd syst\•1;1 or' tmns· 
portatlon, but shnl not <'XclUdP nny pnrt or,thc grnC'rnl stl•nm-rnllwny systl•m of trnns 1l0rtntlo~ now or twrc
after opr<ratt•rl by nnv othrr motlvl' pow('r. Unrh•r tlw statuti•, th(' finn! pow1•r or rlr•t('rminntlnn rlnt•s not 
)I(' In th1• hnnrls of lh(' nonrd, hut llw lniC'rl'ltnte C'omnwrt'(' C'ommlsslnn Is "nuthorl7.i•clnnd rlln•('!l'd ul'"" 
rcqur•st of th1• nonrd or upon C'Omf'lnlnt of any party lnt1·n·str•rl to dcttormlnc nfwr ht•nrlng wlwth •r any !no 
OJII'raled by p)r>ctr[c power (flJIS W lhJn thl' tf>rms of this jlTO\'[So." c 

S('C. 202.13 of tlw n·~ulutlons pr1•scrltws thr JlroCf'rlurt• In this trrr of m~. Thr Ol'nl'rnl C'ounSC'lls to 
rcquin• thr submission of Information IK'rtuinlng to ''tht• hlstiJry nm orwrntlons or nn t•Jpctrlc rnllway wlih n 
Vii'W to ddl•rmlnlng whethl'r It Is an t•mpluycr •• •." If In the orJ\nlnn nf lhl' Clt•rwml C'nunsi'!!Ult•il'l'lrlrt 
railway has et•rtnln chnmctNisllr~'{ set forth In the rf'~lllntl~ns ''lw w 11 conclurlt• th11 t It Js nn "'';Jlln •t•r undrr 
the net." If tht• OJH•rntor eoncurs In tlw 01•ncrnl C'ounSt·l s opinion, lht• dPdslon will b1• mnrl<' fh)- 1 by tho 
nonrd. If thl' op1•rntor disag-n•t•s with the counSl'l's ol'inlon, tlw £'-OUilSl'l will rorwnnllh<' m1, 1111

1J'Jlls own 
opinion to the Interstate Comml'rcc Commission, whic t wl!l th!!rcnftl'r dl'Wrmln!! lhu question 11rtc(r heRring. 
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In the notices sent by moil, the specific questions to be heard are 
set out, and tho~e questions, ~ approved by the order of the Board 
and .set for heanng,. are read mto the record at the opening of the 
heanng. The questwns, for example, as set in one case examined 
were.: "Ar~ the individ_uals engaged since May 25, 1920, in stated 
repmr service and movmg of ore performed by the Y Company for 
the X Railway, when such employees were compensated by the Y 
Company, employees? Has the Y Company operated as a carrier?· 
Has the Y Company been under common control with the X Com
pany?" The notice in the Federal Register is broader; a recent one 
reads as follows: 

_Notice is hereby given to all persons intere~ed. * *. * [that] a hearing 
Will be held on [dnteJ at fhou!) at fplnce]_ at which t1me evtdence concerning the 
employer status of the followmg companies [named] and the employee duties of 
the individuals engaged in the operations of these companies will be received by 
me. 

(Signed) ----, 
General Counsel. 

In its present form, it may be doubtful whether such a notice as 
this appearing in the Federal Register serves any useful purpose, 
although it is argued that a notiee in more specific terms "would prob
ably have been unduly restrictive." The names of the companies, 
however, give some clue to the nature of the question-and this was 
the case in the above-quoted notice, since the names showed all the 
companies t<. be coal companies. 'Where a different type of question 
may be in issue, such question, it may be assumed, would be more 
specifically set out. 

Parties to the proceedings.-The Board has not formulated, and 
does not expect that there will be any necessity of formulating, a.ny 
rules governing participation in the hearings concerning status. 
Ordinarily, only the particular employers an? .the labor organizations 
representing their employees appear and participate. In only one case 
discovered bas there been a petition for intervention. The request 
was made by a labor organization after the proceedings had begun; 
the request wns granted and the intervener wns given full right to 
participate. . . 

All parties are entitled to be represented by counsel, and m fact, 
the;v almost always are so represented. In some cases, the labor organi
zations may not be represented by attorn~ys, but rather by lay repre
sentatives. In the event that the parties are not represented by 
counsel the Board does not assign counsel to them. 

Time' and place of hearings.-The Bonr? hns no fix~d rule re~ard.ing 
the amount of time to elapse between notiCe and henrmg. Ordmanly, 
a date between 2 and 4 weeks after notice is set. The date set, 
however, is flexible. The notice co.ntains a given date "or su~h other 
date ns is arran"ed [by the exammer] to meet the convemence of 
interested partie~." It is stated that "nny reasonable requests for 
postponements" are granted and that "in every case thus far it has 
been possible to arrange a d~te sntisfaetory t~ all conc_erned." 

Whether hearings are held in the fiel,d or m Washmgton depends 
on the availability of evidence and of \Hti_Iesses. About one-tlnrd. of 
the hearinoos thus far held have been held m the field-at the locatwn 
of the acti~ity or service in question . . 
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The conduct of the hearing-the trUzl examiner.--Status hearings are 
conducted by trial examiners under section 250.13 of the regulations 
which provides-

The Board may refer proceedings to an examiner for hearing and determination 
of any and all issues raised. Such appointment made in writinJ:: and entered 
upon the minutes of the Board shall constitute authorization for the examiner to 
preside and conduct hearings, require and compel the attendance of witnesses, 
administer oaths, take testimony * * * and do such other acts as may be 
necessary for the hearing and determination of the issues referred. 

As will be noted from this regulation, the Trial Examiner is given 
full power in the premises. Although there are no rules of practice or 
procedure governing his conduct of the hearing, he takes an active part 
in its direction and in the clarification of issues. He has authority 
to rule on contested motions, and may exercise such power either at 
once or at the time of his proposed report. to the Board. A motion to 
dismiss, for example, has been "taken under advisement" and ruled on 
in the proposed report. The examiner also rules on all quest ions of 
evidence, invoking, on occasion, the familiar doctrine of admitting 
evidence "for what it is worth" and subject to the objection. 

The examiner may himself question witnesses, either during the 
examination or after counsel have completed their examination. The 
examiner's questioning may be at considerable length; the stated 
purpose is "to perfect the record." The questioning may at times be 
solely of a clarifying nature; at other times it is to fill the gaps; some
times it might even resemble cross-examination. It should be noted 
however, that at least in emotional content, there is, in this type of 
proceedings, little difference between direct examination and cross
examination. 

Selection of the trial examiner.-The Board does not have a separate 
staff of trial examiners, but attorneys in the General Counsel's office 
are selected ad hoc for each hearing. In some proceedings, the Gen
eral Counsel has himself served as examiner. The Board states that 
"Examiners perform their regular duties under the supervision of the 
General Counsel, but are not supervised (except administratively) 
with respect to their activities as examiners." Examiners for the 
par~icular hearing are designated by th~ Boa_rd, _ordinarily with the 
advice of the General Counsel. The designatiOn IS made at the time 
that the Board orders the hearing to be held. 

It ought perhaps to be emphasized. that the hearings on status 
matters should not be regarded as bemg analogous to a trial. A 
motion is wholly out of order, because the hearing is not against any
one, it is not on complaint, i~ looks to .no coercive action. Although 
as stated above, the matter Is not entirely free from doubt it seems 
that the hearing is solely for the purpose of collecting information 
which interested persons may wish to lay before an official who is 
going to determine the attitude of a governmental body. For the 
sake of convenience and for its psychological value a formal hearina 
is held; but legally the hearing is no different from an office co;. 
ference held in response to a telephone message from the General 
Counsel sayin!;" that he had been asked for an opinion and would 
appreciate. h~J:vmg the advice of info~ed par!ie~ before he rendered it. 

Hence, It Is of no consequence-mdeed, It Is altogether fitting
that the examiner should be the General Counsel or one of his sub
ordinates, even though the questions under consiqeration are ones 
concerning which that officer may already have formulated a tenta-
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tive opinion upon the basis of then available data. It is, after all, 
the General Counsel who must be informed and there would be 
i>bvious ab~u_rdity_ in insisting that a confere~ce called for the pur
pose of ac!--:•smg !urn must at all events be conducted in his absence. 
True, decisiOns on questions of coverage are in form the Board's and 
not the General. Cot.mse!'s.. But the Board members ~re not laY'vers, 
a!ld the det?nnmatwn •s m fact left by them to thmr legal adviser. 
Smce, as pomted out above, the detenninations are in essence made 
!or th~ Bo.ard's O'l'ln us,es, the.re is clear!y no impropriety, in law or 
m pohcy, m the Board s seeking the gmdance of its chief counselor. 

The trial attorney.-ln some, but not all, of the status hearings the 
General Counsel has assigned one of his stuff to net us a sort of il.ter
locutor. Examination of sample trnnscripts discloses that the Board 
attorney took an ncti¥e part in the hearings. Examination in chief 
and first cross-examination is conducted by the parties, that is the 
employer and the labor organization, with infrequent interruptio~s by 
the Board attorney in order to clarify an answer.67 Thereafter the 
Board's interlocutor engages in extensive questioning-sometimes 
covering 20 or 30 pages of the transcript-which appeared in at least 
one transcript ns "cross-examination." His questioning, however, is 
not in the nature of an attack on the credibility of the witness, but 
rather is an examination either to clarify or to bring out points per
haps unfavorable to but not emphasized by the witness. 

Since the Board is not in the position of a complainant, and since, 
in status hearings, its chief function is to inquire into objective facts, 
the utilitv of a "trial attorney" is not immediately apparent. The 
use of a trial attorney originally arose, however, out of the fact that in 
the earliest hearings, the General Counsel served as trial examiner. 
The press of his other duties made it impossible for him to familiarize 
himself in advance with the details of the case and, therefore, it was 
found useful for a trial attorney who was familiar with such details to 
be present. Since the trial examiner is permitted to, and does, par
ticipate freely by examining wi_tnesses, call~g for evidence, and intro
ducing exhibits, the use of a trml attorney m cases where the General 
Counsel does not preside would seem to be a waste of available man
power.•• 

The record of the proceedings; stip11latio_ns.-A compl~te stenogr~phic 
record of the hearing is made and transcribed, and parties are furnished 
a copy of such record in accordance with section 250.15 of the regula
tions, which provides-
When the taking of t.('stimony has been completed th~ exa~iner shall ns soon as 
practicable mail to the parties at the. address stated m thetr _appearances a free 
transcript of the record of the proceedmgs had before .the exrumner: In the event 
that more than two parties have appear~d at the hearmg, ~he examme! ~hall make 
nvailnblc as many copies of the trans~r1pt as ther':' are dtffcrent p~s~t10ns rep~
sented by requiring cnch group of parties rcpresentmg the same pos1t10n to deslg• 
nnte tho pel'!:ion or office to whom their one free copy shall be mailed. 

IT In ~latus h('l\rln~;!l th<~ nmploycr first pi1'Scnlq his ca.~~. followed by thn Inbor or~nnl7.ntlon. Tho trln.l 
(lxnmin~·r nunounrrs ·l~oWl'\'f'r that tlw order of prr.sl'n~ntwns docs not lnvolvl' any QUI'st!on o! burden of 
proof Pn•st•ntntlon'or ovldl'n~ follows tlw customary hno ofndvcr~nry juclldnl prorl'<'tlin~: D1rect e:mml· 
nntioit, r-rnSs-<'mmlnntlnn, rl'\1\rl'ct, rl'cro~~. nnd so on. (In some l'nsrs. thr pror.r~ cont!n~tl's for cons[d('r· 
nblo lt•n~:"th. Althoul:'h pcrhBflS not ~ultnblo In procl'NIIDJ!Sof this nnturo, It would probnhh b(' difficult and 
un\lll'nsant to nttNn 1t to curtull thr 1-!1\lllll.) Tho rl\'idl'n('(' is ndducl'd hy tho QUt'stlon n1Hl n,m,\;t•r m('thod 
rat u~r thnn by Jlt•rmhtin~; the wltnt•.s.~ to mnlw n stntrml'nt and t('ll his story. Thl'rc Is, ho\\e\1 r, no ~trlct 
·rl'qulroment ns h> suct't.'~~!ou of witni'~Sl'S. It may sometimes ocC"ur thnt n \VItiii'SS Is unnhlo to tl'stify on. a. 
~nrticulur point. He \\:in be Mnporarily withdrnwn: n second witness \Vlll testify; nod then tho first will 

~'GJJ~nrtt h t d In this connt'ction thnt the usc or trlnl Bttorncys In status honrlnJr' has bt>como It'~~ 
frrquon~. ~~~~t 1:b

0 n~t~rnl'Y h~<t twm ns..~lft
1

1ll'd to ht'nrlnvs within tho last !ow months. It bo.s not, bowo>or, 
.bcOD decided to dlspl'nSO wiUt them nt hcarln~:S nltogethar. 
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Although stipulations are admissible, they ha_ve not in fac~ been 
widely utilized. Despite the fact that many of tts cases are bttterly 
contested the National Labor Relations Board has been successful m 
obtaining' stipulations on the question of interstate commerce. It 
would seem that the Retirement Board should meet with similar 
success and that the subject matter of status hearings peculiarly lends 
itself t<'> stipulations. Examination of transcripts discloses mntenal 
that is capable of being stipulated. Indeed, so much of the significant 
evidence is of an essentially noncontroverted character that there may 
may be a real doubt as to whether hearings on these questions nre 
necessary at all. There are those who hold the belief, however, that 
since there are many fine shadings in the facts and issues involved, 
stipulations would not be entirely satisfactory, for "you cannot stipu
late inferences." Further, it is stated that attempts to obtain stipu
lations have not been entirely successful. The process of trying to 
agree upon stipulations has in the Board's experience been so "unlu
ous" that it is felt to be a simple process just to "get the evidence in." •• 
On the other hand, it is customary, before the General Counsel has 
made his tentative determination, to send a questionnaire to the 
employer. It may be possible to use the answer to this questionnnire 
as a basis for a stipulation and to winnow out through stipulation nil 
but the few uncertain issues. If it were more clearly understood nnd 
articulated thnt the hearings were not adversnry in nature or purpose, 
but has ns their sole object the securing of relevant information much 
of the present tedious "proof" of facts could be eliminated.'• ' 

Procedure after the record is closed.-The parties have a right to 
pres!lnt oral argum~nt before and. file briefs with the officer who 
pres1ded at the hearmg, under sect10n 250.15 of the regulations: 

Thereafter, the examiner shall give all parties participating in the hearing the 
opportunity for presentation to him of argument upon both law and facts. 

This sentence of the regulations follows the provision for mailing 
copies of the transcripts to the parties. The word "thereafter," 
therefore, conte~pl_ates oral argumef!t after the hearing proper is 
ended .. In fact, 1t IS stated that parties are afforded opportunity to 
argue "m any reasonable manner at any reasonable time " although 
the parties have as yet rarely availed themselves of' this right. 

61 Tho Dnnrd has taken tho view that It Is not, and will not be a party to a stipulation, but that tho stlpu· 
latlon must be on tared In~ ~tween the employer and hlscmployccs, This vlflw Is npparl'ntly hn.~ed upon 
the theory that In anapphcatwncasc brought subs.'.lquently, tholndlvldunlemr~lo;H>e'~rh!hts wllllll•lllfl'ctNI 
by the stipulation. But oompare the procedure utilized by the Nutlonal Lo.hor He\ntlons Oonrd wht•r1• 
stipulations concerning the respondent's business nrc usually entered Into only by the Bonrtl ~nd tho 
re:~pondent. It Is submitted that tho Rdiremf'nt Board's view In this rcsrwct derives from n miseom•1•ptlon 
of the stntw proceedings as ndversary Bffnlrs with nlegBI effrct more than merely tho procr83 of informing 
tho Board so that tho hltter cnn take a proper position, Neither tho Board tho employer nor tho l'lll!lloy
ecs are at this stage of the proceedings "parties" In the tl'chnleal sen~. Nor nrc tho omr;loyl'l'.'l hound hy 
tho stipulntlon for purposes of subseQuent and Sl.'pnmto nppllcntlon (•as<•s. It can he pn!lllllned, ]lOWfln'r, 
that in entering Into a stipulation, tbo Board would bo alert to protect tbo omployc:es and to assure Itself 
that the stipulated facts are correct. 

To The Boord has not do.,..eloped rules orevldonoo, although It Is elenr that tcehnlcnl rules of ovldonco nro 
not ordinarily applied. 'l'he trial examiner usunl!y Informs tho parties of this with n statement at the 
opening of the hearing. Representative of such statements Is: 

... • • this hearing, of course, Is not Intended to he anything In tho nature of n court trlnl. \Vo oro 
having a hearing only for tho purpo~o of developing tbe facts with respret to the QIIP~tlons nt !!lsue. We oro 
not dlsJ>OSCd to follow tho technical rules of ovldoncc, nod wo are, of course, allowing consldcrahlo latitude 
In the prescntlltlon of c\·ldencc. 

"However, we do not expect tho parties to go beyond tho limits-that Is, we expect them to oontlno 
thomscln•s with a rensormhle degree orlatltudc, to quesllons b(J(orc the Bonrd." 

Despite announcements of this nature, objections of rather tcchnlcnl nature nrc mnde. Thus ono cn.~o 
disclosed obJections on the grounds thnt tho testimony reJJresentcd a conclusion; tlmt It wns not tho lwst 
ovhlcncc; and thnt ~stlmony wus Incompetent since tho witness hnd no llrst·hnn1l knowlodJtc of tho fnct 
tcstltled to. Although most of these obJections woro ovcrrUh!d, and exception Willi tnkun, ono oh/nctlon tO' 
a hypothptlcal fiUr.~tlon and one obJection on tho ground that tho testimony wos "nrgument.at vo and llt. 
conclusion" were suatalned. 
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Since, strictly in~erpreted, the regulations allow oral argument only 
!lfter the transcnpt has been completed and mailed, and since this 
mterl?retatu~n would '"!'~rk a hardship where the hearing is held in 
the fi_eld-e1ther reqmrmg the parties to follow the examiner to 
W ashmgton to argue orally or requiring the examiner to return to 
the field after the record has been transcribed in order to hear the 
argument-it may be wise e~ressl~ to provide that oral argument, 
when requested~ may b_e had ~medmtel:y D;t the close. of the hearing. 
Because the eVIdence Is sometrmes statistical and highly technical, 
howe,·er, so that a helpful argument could be made only after oppor
tunity to study the evidence, the alternative right to argue orally 
after the transcript is completed should perhaps be preserved. 

In general, the parties have chosen to file briefs rather than argue 
orally; oral argument, when made, is transcribed and included in the 
file. No rigid rule fb,es the tinle for submitting briefs; at the close 
of the hearing, after the examiner has informed parties of their right 
to argue and file briefs, the examiner and the parties agree upon the 
time to file briefs. Usually, the tinle so agreed upon is either thirty 
or si:~:ty days after the transcript of the record or after the post
hearing evidence has been mailed to the parties. Copies of briefs 
are mailed to all the parties. 

The examiner's report and exceptions thereto.-Bection 250.15 of the 
regulations provides that-

Upon conclusion of the proceedings before him, the examiner shall prepare 
an examiner's report • • • The report shall set forth the examiner's 
findings of fact, conclusions of law,.and recommendations as to decision. The 
report may also contain such discussion of the questions raised, both legal and 
factual, as the examiner may desire to present to the Board. 

In only 2 of the 13 hearings thus far held has the trial examiner's 
report as yet been issued. The parties are neither required nor 
requested to submit their own proposed findings of fact, although a 
rough form of proposed findings may sometinles be included in their 
briefs. 

No time limit is set upon the examiner's submission of his report, 
but section 250.15 of the regulations requires that when the report 
is completed, a copy "shall be. served b~ _the examiner upon. each 
party participating m the hearmg by mailmg such copy to hrm at 
the address stated in his appearance." 

Complete regulations governing the filing of exceptions have been 
formulated in order that the process may serve the useful purpose of 
defining the issues. Within 20 days, or longer upon application and 
for causo shown of the mailing of the exammer's report, each party 
"shall • • •' file \vith the Board and serve upon other parties 
[by mail] • • • su~h exceptions in writing a!' he desires ~? make 
to the examiner's findmgs of fact IIJld conclusiOns of law. Pre
·Cautions are wisely taken ~gainst ~he. pr~c~ce obtaining at some 
other administrative agencies, of mdiscnmmato exceptiOns (sec. 
250.15): 
Each exce tion shall specifically designate the particular fin.ding of fact or con .. 
elusion of raw to which objection is taken, and sha~l set forth lD _detail th!' grounds 
of tho objection. General exceptions. and except10~s not spectfical.ly dtrected to 
particular findings of fact or conclustons of law will not. be constdered by the 
Board. Exceptions to findings of fact shall f!~Bke ~peClfi~ reference by page 
number to those portions of the record upon wh1ch rehance ts placed. 
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There has been insufficient experi~nce to test the result of these 
requirements; of the two cases thus far decided by the Board, ~xcep
tions were taken to the report in only one. It is felt that the mere 
presence of the regulations serves the healthy purpose of localizing 
the parties' energies. It is submitted that nny attempt along these 
lines is a worthy one, but, if the attempt is to succeed, 1t is important 
that the Board strictly insist upon observance of its requirements. 

Each party has the right within 10 days (or more upon application) 
after receipt of exceptions taken by other parties, to file with the 
Board replies to the exceptions. These replies are also r~q uired to 
make specific reference by page numbers to those portions of the 
record upon which reliance is placed. 

Proceedings before the Board; oral arguments.-The regulations do 
not provide for oral argument before the Board, and no ruh·s have 
been formulated governing such argument. In the onlv cnse in 
which request has been made for oral argument before the Board, 
however, the request was granted. Attorn<"ys appearing before the 
Board for such argument were questioned by Board nttorn<·ys who 
were present to assist the Board. 

The parties may file a brief on their exceptions with the Boord, but 
only one hns thus fur been submitted. The briefs submitted to the 
trial examiner serve the purpose of presenting full argument. 

Preparation of the Board's decision.-Section 250.15 of the regula
tions provides that--

The Board will render its decision upon the record, the examiner's report and 
such exceptions and replies thereto as are rq,ade. ' 

The Boord is not always required, however, to rend the entire 
record: 
'\\1~cre the record is voluminous. * * *. the Board will consider only such 
pomts of law and fact as are specifically ra1sed by the exceptions and such other 
points, if any, which it deems necessary for decision; and will examine onlv 
those portious of the record to which its attention is specifically directed and 
such other portions of the record, if any, as the Board deems necessary. ' 

A "voluminous record" is d~fined ns one "more thnn 100 pages 
inc! uding exhibits." ' 

Findings of fact to which no exceptions have been taken stand con
firmed, "subject only to the power of the Board upon its own con
sideration to reject or modify." 71 The regulations (sec. 250.15) fur
ther provide that "the examiner's report, while advisory only, shall 
nevertheless be presumed to be correct." 

Since ther!3 ~a~ been ~mly one sta.tus case in which exceptions have 
been taken, 1t IS Impossible to descnbe the Board's "practiCe" in con
sidering cases of this type. The one case so far decided was not 
assigned to a single member of the Board, but was considered by each 
of the members. Nor was the case assigned to a member of the staff 
for analysis, recommendations, and preparation of the final decision. 
Instead, the task of evaluating the exceptions and arguments was left 
to the examiner who heard the cas~. The examiner discussed the 
issues and the exceptions informally with the Board and made such 
changes in his original report as he deemed necessary or as had been 
directed by the Board. T~ereafte;, the dr!lft of !he decision was sub
mitted to the Board. It 1s consl(]ered highly 1mprobable that the 
recommendations of the General Counsel's office will be rejected or 
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even s!lbstantially modified in cases of this general character for 
status ISsues are regarded as peculiarly within the sphere of the Gen
eral Counsel. 

T_h~ Board's decision; rehearings.-The regulations provide that a 
dec'Is10~ !Jlade by at least two members of the Board shall constitute 
the dec!s10n of ~h.e Board. . The decision is required to be in the form 
of a wntten opmwn filed m the record. The opinion must set forth 
the .r~asons for the decision, either~ full or by reference to previous 
dec!s!ons of the Board, o~ by adoptwn of the reasons stated in the 
dec!S!on or recommendatiOn of a subordinate of the Board. Any 
decrsron made by two members of the Board shall constitute the 
unanimous decisi?~ of the ~oard, unless within ten days of the filing 
of the Board decrswn, a thud member of the Board shall file a min
ority opinion setting forth his dissent and the reasons for his dis
agreement. 

In form, the Board's decision is similar to the proposed report. To 
the material in the report may, however, be added discussion of the 
exceptions and the issues raised by them. In general, the decision is 
in the fonn of an argumentative opinion with findings of fact and 
conclusions of law. 

TYPE III. OVERPAYMENT CASES 

Section 9 of the act provides that if at any time the Board finds 
that payments of rumuities or pensions have been erroneous, "proper 
adjustments shall be made in connection with subsequent payments" 
under the act "to the same individual." 72 There shall, however, be 
no recovery of overpayments from any person who "in the judgment 
of the Board, is without fault, and if, in the judgment of the Board, 
sueh recovery would be ngainst equity and good conscience." Under 
section 255.03 of the regulntions, all erroneous pnyments must be re
covered unless wai,·ed. As of the end of September 1939 there had 
been 175 cases involving the question of overpayments. 

Procedure in o1·erpayment cases: initial action.-Recovery cases are 
begun upon the discovery that the Board has made nn erroneous 
overpayment. The discovery mny occur either when an employer 
or other member of the public informs the Board "of a situation in 
which there mav have been nn erroneous certification" or when an 
employee of the' Board detects an error while examining the files of 
the case. If it appears that nn oyerpayment hns been made, the 
Chief of the Division of Finance will suspend subsequent payments 
and will notify the pay~~ that paym.ents h~ve been suspended pend~g 
adjustment. Such imtral suspenswn will occur: (1) when nudrts 
initiated by the Division of Finnnce "indicate the existence of an 
overpayment"· or (2) upon the receipt of nn order from a Board mem
ber the Secretary, the Director of the Retirement Claims Division, 
or the Gonernl Counsel; or (3) upon receipt of a form entitled "l{equest 
for Suspension of O.verpn~o!'ts" prope1:Iy issued by an employee. of 
the Retirement Clmms DrvislOn, authorrzed by tho Board to certify 
or deny chtims for benefits. 

n In (not, this In tier phm..o;e Is procnutfonary only. Where no exceptions arc taken, tho BoBrd Intends to 
leave tho oxnmlncr's tlndln~s undisturbed. u For tllo clrcumstam.-es under which a case ln\·olvJng overpayment will be reopened, seep. 32 abo\·e. 
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Procedure for the. taking of f'frl_h~r actio~.-Immed!ntely upo~ such 
suspension the Chief of the DIVISion of Fmance notifies the Drrector 
of the Retirement Claims Division of the action, and transmits to him 
the oriainal of the stop payment order.'3 At the same time, the 
Directo'i- of the Retirement Claims Division is notified of the "in
dicated cause and amount of overpayment." 

The Director of the Retirement ·claims Division in turn notifies 
the officer who originallv certified the award by forwarding to him the 
stop payment order "for attenti?n and incorporation into th~ ~1!1." 
·The certifying officer then transmits the file to the head of that chvisiOn 
which was responsible for the adjudication of the claim in the first 
instance. The certifying officer will also transmit such "comments" 
as he deems necessary. 

The chief of the division which adjudicated the claim will im·estigate 
the question by examination of the files," and will "ascertain 
* * * whether or not an overpayment has been made." The 
division chief must then report his finding to the Director of the 
Retirement Claims Division, who, in turn, must notify the Chief of 
the Division of Finance. If an overpayment hns not been made, the 
suspended benefits will be reinstated. If the Director of the Retire
ment Claims Division deterniines, however, that an overpayment hns 
been made, the payee will be notified of the cause and amount of the 
overpayment and will be requested either to pay the amount imme
diately or to "set forth in detail the reasons, if any, why full pay
ment * * * should not or cannot be made." 

Pending reply from the payee, the claini file is transmitted to the 
Actuarial Bureau for recomputation of the ann unity or pension for the 
purpose of assisting the Board in deterniining whether a particular 
method of recovery should not be employed. 

In a large number of cases, the amount of the overpayment has been 
small and the payee has voluntarily returned the amount due. ·where, 
however, full repayment is not made, the chief of the division in the 
Retirement Claims Division which originally adjudicated the claim, 
examines the file and the individual's reply, if any, "and on the basis 
of the facts contained therein and in the hght of his general knowledge" 
shall make a recommendation to the Board ns to whether overpayment 
shall be waived. Such recommendation must include a statement of 
facts and considerations upon which the recommendation rests. The 
report must further include all information necessary to a deter
mination whether recovery would be against equity and good con
science. 

If this report can be made on the basis of information in the file 
and the indivdual's reply to the notifying letter, there is no further 
investigation. If more information is necessary, further investiga
tion will be made, usually by correspondence and sometimes by field 
investigation. 

The report of the division chief, together with the comment of the 
Director of the Retirement Claims Division, is submitted to the Board. 
The Board's ruling is communicated to the individual concerned. 
No provision for hearings has been made and none has been held. 
• n Copies or the order oro also transmitted to the Treasury Department. 
~ ''Apparently It L'l contc>mplated that at this stBRO tho "file.," wllllncludo not only tho matcrlo.l as of tho 
date of the of!Judlcatlon but material subsequently added which bcnrs on tho question of ovcrpBymont, 
fraudulent misstatement&, and tho like, 



ADMINISTRATIVE PROCEDURE IN GOVERNMENT AGENCIES 43 

As already indicated, ~he m.nount in i~sue is ordinarily smaJl, and 
the fact of overpayment IS easily ascertamable by computation or by 
recor?s. Less. easy to establish are the elements entering into the 
questiOn of wmver '"-whether the payee was without fault (whether 
he knew or hnd reason to know of the overpayment) and whether 
rec?very w~ml1 ?e agn.inst equity and good conscience ("the extent to 
which the mdiVIdunl IS dependent upon the current payment of his 
a~nuity or pension for the necessities of life" and "whether the indi
ytdual has, by reason of the erroneous payment, changed his position 
m such manner as to make recovery a severe hardship"). These 
factors would seem to be best determined by a method of personal 
scrutiny and analysis. The matter is, by the definitions in the regu
lations, of grave consequence to the individual. A burden of proof 
is, in effect, placed upon the payee and in many instances he may be 
ill-equipped to do a convincing job by correspondence. 

Under these circumstances, it is suggested that if the payee upon 
bein~ notified of overpayment, makes a claim of hardship, etc., which 
is prima facie valid, field investigation be invoked unless the sum is 
entirely trivial. Perhnps, ruther thnn field investigation, the per
sonnel of the Unemployment Insumnce Act may in the future be 
utilized so that the payee clainling hardship may obtain hearing on 
the issue. 

V. RuLE MAKING 

Issuance of rules and r£gulations.-The Railroad Retirement Board 
is not, in the broad sense, a regulatory or a policy determining body, 
and hence the rules and regulations of the Board are administrative 
implements of an interpretative or procedural nature promulgated to 
effectuate the policy of the statute. No formal distinction is made 
between "proccdul'll" and "substantive" regulations, but the General 
Counsel is authority for the proposition thnt 75 percent of the regu
lations are "substnntive" in nature, i. e., interpretations of the net. 

Authority to issue regulations is specificnlly conferred by the statute. 
Section 10 (b) of the net contains a general authority and ndditionnl 
specific provisions nppenr in other sections of the net. There is no 
sepnrate unit estnbhshed to draft and issue regulations; rather sug
gestion for a re"ulation mny be first made by any bureau or division 
hen d. Generally, however, the actual drafting is done in the office of 
the General Counsel, and in nil cases the draft is reviewed by the 
General Counsel before submission to the Board. Consultation is 
hnd among the members of the Board and various bureau heads 
dependin" on tho subject matter of the particuln.r regulation. 

Rules ;{f the Board, also adopted by the Board, govem its general 
structure and or"anization. Administrative orders are issued by the 
chief exccutn·e clficer. Supplementary regulations are issued by the 
heads of bureaus or subdivisiOns with the appro,·nl of the hend of the 
branch. 

II 'rhus rur, thols.~ul'~ In O\'Clrpnymrnt cn.~C!'I hnvc hc<'n simple. Trpienl C'I\.""Ni hn,·o bcf'n those where a 
pnyt'o hns ohtnlnr.d n pnrt-tlm<' Joh wlth his lnhor or).!nnb.nl!('"· f'nrntn~ n sm111l nmmncrntlon. n" nwy 
Cor).!~t. or not know, tlmt th() Bo11rd mu~t b('notlflcd oft hi~. 'I ht' Donrd wUlthcm !'C'I'k to rccn\'Cr the amount 
oCtho rcmuncmtioo thus received. In mo!;t eases, the payee has returned tho necessary amount forthwith~ 
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PROCEDURE J,EADING TO THE FORMULATION OF RULES AND REGULATIONS 

There 1s usually, except as noted below, no public hearmg before 
ISsuance of regulations, but interested parties are free to submit pro
posed regulations to the Board at any time. While no aetual draft 
regulations have ever been submitted as such, suggestions have been 
Teceived (usually with reference to specific cases or situations) the 
substance of which hns ultrmately been embodied in the regnln tions. 
The view has been expressed that "becnuse of the make-uf of the 
Board, the mterested parties have direct representation at al times." 

In some instances, the Board has on its own imtiative consulted 
with labor unions and railroad management with respect to particular 
proposed regulations. The Board does not luwe a representati\·e of 
the "public interest" as such; however, the chairman of the llonrd is 
.appointed by the President without recommendation from eitlwr car
riers or employees and, under the terms of the net, "shnil not be in 
the employment of or be pecuniarily or otherwise interested in any 
employer or organization of employees." 

There is no established rule with respect to initiation of a proposed 
regulation. 'While normally the Board itself or a subordinate thereof 
onginates all regulations, suggestions from interested parties are enter
tained. Ordinarily, the Board conducts an informal investigation, 
·using members of its stnff for that purpose. Since regulations usn
ally establish intE>rpretations of law or nse out of administrative nec
·essities and are not regulatory in chamcter, there is little occasion for 
the investigation to go bE>yond a survey of the Board's experience. 
'There is no uniform practice with respect to consulting nffected groups. 
Where it is believed that such groups can contribute to the formula
tion of fair and equitable regulations, they nre consulted. In large 
measure, therefore, action is taken on the basis of the expert knowl
·edge and acquired information of the Board. 

REVISION AND AMENDMENT 

There is no establi~hed proced';lre for reexamining regulations; they 
·are currently_ree'!'ammed m the light of new.cases and circumsta~ces. 
·Such reexammatwn does not follow any time schedule· any g1ven 
regulation may be reexamined at any time if circumstan~es warrant. 
Nor is there an established procedure for reexamination of regula
tions upon the request of mterested perAons. Whenever an interested 
person objects to a regulation (and this has occurred in a few i:nstan~es) 
the question is fully explored and the basis for the regulation explained 
to the complaining person. This practice necessarily involves reex
amination of the questioned regulation, and a change would be made 
if tl~e Board became convinced that. a c~ang_e is either required or 
adviSable. The Board does not ordmanly gtve anv notice of pro
posed revision or amendment of regulations; recently, however the 
Board considered the revision of the term "renumeration for 'time 
lost as an employee" and has scheduled a hearing on the matter. 
'!'he notice of such he111i.ng set forth the problems involved in detail. 
'!'he procedure on revision is, with tbis exception, similar to that 
followed in the original issuance of tho regulation. The sole differ
-ence occurs when the only change is in phraseology and not in sub
stance· in such a case the revision is handled by the General Counsel 
withou't consultation with the affected bureau head. 
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PUBLICATION AND REVIEW OF RULES AND REGULATIONS 

~ Board regulations are submitted for publicatiOn in the Federal 
~egJSt~r. Wb.en the firs.t codification of the regulations was pub
liShed m the Federal Reg:tster, the Board purchased 5,000 copies and 
mailed them to persons on the Board's list of employers. In corre
spondence with individual applicants, pertinent regulations are always 
c1ted. 

It is the opinion of the General Counsel that court review of a Board 
!egulation can b~ ~ad only in. the course of .a ju_dicial proceeding review
mg a Board dec1s1on which mvolves appheatwn of such a regulation. 
Normally, the regulations become effective when promulgated. They 
may, however, merely assert the Board's interpretation of a statutory 
provision and in such case the interpretation is applied irrespective of 
the date of the regulations. 

VI. GENERAL 

AVAILABILITY OF BOARD RULINGS AND DECISIONS 

In the brief period of its existence, the Board has issued a large num
ber of instructions, interpretations, rulings, and decisions, and the ma
terial is accumulating at a rapid pace. Complaint is made by those 
within the agency that it is often difficult to correlate the material and 
keep it so that it is readily accessible. A sinlilar complaint has been 
made by those outside the agency. At one hearing attended, the ap
plicant's counsel who had come from a considerable distance, expressed 
rc~ret at the fact that he had been unable to find prior decisions and 
rulings of the Board. 

In order to expedite adjudication of cases and to prevent the ma
terial from overwhelming the Board's personnel, it is suggested that 
manuals, loose-leafed for additions, be made up, to contain the relevant 
materiul.76 In order to assist those who wish to prepare and present 
cases to the Board, it is suggested that a summary of the Board's more 
important decisions be included in the annual report, and that a series 
of loose-leafed binders with mimeographed copies of the complete de
cisions of the Board be distributed to labor organizations and other 
interested groups.. :f~r these manuals and binders to. serve a useful 
purpose however, 1t 1s unportant that they be carefully mdexed so that 
the role~ant material is readily accessible. 

It is to be noted that a major step has been taken in this direction 
by the Board's issuance of .a small ha!J-dbook entit~~d "Selec~e? Ques
tions and Answers on Rmlroad Retuement Act. Contammg 171 
questions and answers, it is divided into chapters according to subject 
matter and is indexed with extreme comrleteness. 

Cur:ent instructions to claims personne are shortly to be superseded 
by a carefully indexed manual no'': in. the course o~ preparat!on. 
Rulings by the General Counsel are dtstnbuted, after mtmeographmg, 
to all members of the legal staff as well as to other interested personnel. 
Each item bears a number which is correlated with a detailed cumu
lative diooest system. Rulings on coverage are distributed by mail to 
the affected interests including some of the brotherhoods, the Associa
tion of American Railroads, the American Short Line Railway Asso-

" Imllvldunls do attempt to mnkc up mnnunl!i! ror their own uso by colloctlng tho Instruction~ which are 
circulated. ')'be .!lystcm, however, 15 soruowbBt bnphar.ard. 
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ciation, and other interested persons who request this service. On 
the basis of such information, the Association of American Railroads 
issued in February 1940, a greatly condensed summary of many of 
these rulings and distributed copies to its members. The Board itself 
recently ipsued its first law bulletin containing a compilation of all its 
rulings to date with respect to bus and trucking operations. Approxi
mately a thousand copies were distributed to railroads through the 
Association of American Railroads; additional copies were s,upplied to 
labor organizations, to the Commerce Clearing House, to Prentice
Hall, and to other persons requesting copies. This publication is the 
first of a series contemplated by the Board; the second, now in process, 
will contain a compilation of rulings interpreting the statutory phrase 
"service in connection with the transportation of passen(\"ers or prop
erty by railroad." Finally, the Board will shortly begm to issue o. 
monthly journal containing information on operating statistics of the 
Board; regulations, rules, and orders; legal opmions; personnel and or
ganizational changes; and relevant legislation, as well as special ar
ticles. This will receive a sufficiently wide distribution both mternally 
and to the public, to insure reaching all interested persons or thetr 
representatives. 

COOPERATION WITH OTHER AGENCIES 

As noted in passing, many of the problems dealt with by the Board 
are of interest to other federal agencies, and vice versa. The Bureau 
of Internal Revenue must impose the taxes which support the rail
road retirement program; the Board is, of necessity, interested in the 
Bureau's rulings.77 Similarly, questions may arise concerning whether 
an employee falls under the Retirement Act or under title II of the 
Social Security Act. Ordinarily, if he is not covered by the former, 
he is covered by the latter. 

Accordingly, an agreement bas been reacherl among these agencies 
whereby informal conferences are held among them on matters of 
mutual interest. Information is exchanged and advanee discussions 
are held, in order that the agencies may arrive at mutually consistent 
decisions. 

In the case of all coverage questions, the Retirement Board and the 
Bureau of Internal Revenue are equally interested. Although in one 
instance in the past, there was some difficulty when one agency 
reached a determination without consulting the other, and inconsistent 
decisions resulted which were harmonized only after a year's dis
cussion, it is now the practice of each agency to submit its tentative 
conclusion to the other. Neither agency ordinarily issues its deter
mination until an agreement has been reached (although neither 
agency has committed itself to this extent). 

n As rl~-'i~rihed nhovc. tho Retirement Ad's (jpflnltlon of"t:lmploycr" Is lrlontl('a\ wllh thC' rnrr\('rs Tnxlng 
Art. It J<; frnportant, therefor(', thnt the two ngcndcs' rulings on covcmgc should b(' conslsteot, the ono 
with the other. 
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As stated above, notice of hearing in status cases is sent to the 
Bureau of Internal Revenue and the Social Security Board, and an 
opportunity to participate is afforded them. In one or two hearings, 
these agencies had observers present, although they did not 
participate. 

Ordinarily, each agency issues its regulations independently. In 
one instance, however, the Social Security Board and the Railroad 
Retirement jointly formulated regulations relating to acceptance, by 
the Retirement Board, of certain applications for old-age benefits 
under the Social Security Act as applications for annuities. under 
the Retirement Act. 



APPENDIX 

REoPENING oF CERTIFICATIONS oR DENIALS OF AwARDS 

[Memorandum of General Counsel, August 19391 

Turning to the Railroad Retirement Act, the statutory plan is designed to 
secure to certain classes of individuals who have retired a minimum income for 
life. The general plan is carried out by empowering the Board to ndjmlicate 
each claim in accordance with the terms of the statute, and to certify as to each 
claimant an annuity in the amount to which he is found to be entitled, or to deny 
the application. Since the plan embraces the employees of virtually the entire 
railroad industry of the Nation, it is obvious that a great number of claims must 
be handled (according to the Railroad Retirement Board's \Vcekly Re\·icw of 
July 22, 1939, on June 30, 1939, more than 130,000 monthly payments were in 
effect; for the fiscal year ended June 30, 1939, applications for cmplovce annuities 
were received at an average rate exceeding 500 per week); moreo\•er; claims must 
be adjudicated promptly, since most applicants have no means and art' dependent 
on their annuities in whole or in large part. Inasmuch as the net must be adminis
tered by human beings, it is clear that to require perfection in certification would 
make reasonably prompt adjudication impossible. CongrcRs must be prPst!IH{'d 
to have been aware of the nature of the administrative task and to have int<'tHled 
that the basis for certification be such as would be consistent with prompt adj•tdi
cation of claims on a large scale. Therefore, Con~ress must have intended that in 
the absence of fraud or other fault on the part of the claimant, certifications mndc 
on reasonable grounds shall be correct (United Stntes v. Great Northern 1?11., 2R7 
U.S. 144 (1932); Bulle, Anaconda & Pacific Ry. v. United Stales, 200 u.·s. 127 
(1933)); and not subject to subsequent reduction or cancelation. That is to sn.y 
"correctness," under the act, is not a matter of abstract perfection, but depends 
upon the reasonable judgment of human beings, and a certification on rcasonl\hle 
grounds normally vests a right to payments for life (it is not su~gested, howc\'er, 
that Congress could not itself revoke the right to annuities which have not yt·t. 
accrued). This is further shown by the fact that, while section 2 (a) 3 of the ad 
provides expressly for cessation of disability annuities when the disability cenRcR, 
no other provision appears in the act for revision of claims once adjudicated. 
Express provisions are common where it is son~ht to reserve power in the ad min is
trative ag-ency to revise awards; for instance, the Director of the Veterans' Bureau 
is expressly enpowered by the statute to review awards from time to time (sec 
United State• v. Hines, 25 F. (2d) 544 (App. D. C. 1928)). 

On the other hand, Congress could not have intended to confer upon 
the Board any authority to act arbitrarilJ' or capriciously, and thus dis
tort the provisions of the act. The trad1tion that quasi-judicial bodies 
!llUSt act on reasonable grounds is so firmly established m our govern
mental system that it must be presumed that Congress intended 
finality to attach to Board action only when taken on a reasonable· 
basis of evidence and Jaw. Moreover, such a requirement would not 
impede reasonably prompt adjudication of a large number of claims .. 
Hence, if the Board acts without color of law, or the action taken is not 
supported by evidence, such action, whether favorable or unfavorable, 
is erroneous and must be corrected retroactively. True, it, was· 
recognized that retroactive correction might work injustice and hard
ship in some cases, but provision has been made for this in section 9' 
of the act, authorizing waiver of recovery of erroneous payments ilb 
proper circumstances. 
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Other questions arise when, after rejection of claims, in whole or 
in part, on the basis of a reasonable regulation or interpretation of 
law, the regulation or interpretation involved is changed in such a way 

4that the individual would now be entitled to certification, or to recer-
tification in an increased amount. The same questions arise when new 
evidence, favorable to an individual, is presented after reasonable 
rejection of his claim in whole or in part. 

The first thing to note is that since the denial was correct when made, the 
Board is under no duty to reopen the case. On the other hand, since the denial 
vested no right, the Board is not precluded from reopening such ca.ses. Therefore, 
the matter of reopening such cases is within the discretion of the Board. In 
exercising its discretion, one important factor is the administrative burden that 
reopening might involve. For instance, a change of regulation or interpretation. 
might affect a large number of cases; moreover the cases affected might be such 
that they could not be identified without examining thousands of files. These: 
difficulties might be reduced to some extent by giving only general notice of the. 
new ruling and reconsidering only those cases in which a specific request for
reconsideration is made. Cases involving new evidence would not ordinarily 
present such difficulties since the evidence would usually be presented with 
respect to one particular case or, at most, with respect to a relatively small 
number of identified cases. 

Another important factor involved in the exercise of the Board's discretion 
would be the amount of retroactive accruals that would result from reconsidera
tion of the cases affected. In this connection, it would be proper for the Board 
to take into consideration the policy of the act, which is to provide for current 
income to annuitants or pensioners, as distinguished from payment of a large 
lump sum covering a past period, during which the individual had no expectation 
that the payment would ever be made. In these circumstances it would be 
reasonable for the Board to reopen only on condition that any award or increase 
resulting from such reopening should not be retroactive. (Denial of a claim does 
notl of course, prevent a new claim from thereafter accruing. For example, an 
indiVidual might apply for an annuity on the basis of a claimed 30 years of service 
and age 60. Should the claim be denied on the ground that he had failed to 
establish more than 25 years of service, it is clear that the Board would be obliged 
to consider his claim for an annuity based on age 65 when he reaches that age.) 
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