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"HYDERABAD

FEDERATION

Memorandum submittéd to the  Joint Select Committee
by Sir Akbar Hydari.

: The purpdse of this paper is to state shortly the views of the Hyderabad
representative on Federation and his comments on the White Paper. - It is
hoped ‘that a concise, although not perhaps exhaustive, statement of this
kind may be of use to the Joint SBelect Committes in its deliberations.

T . . Panr J.—GENERAL. -
- 1. The object of the State is and always has been whilst preserving the
sovereignty of H.E.H. the Nizam to co-operate to the best of its ability in
furthering the interests and political development of All India under the
ggis of the British Crown. In our opinion, this object can be achieved,
and perhaps only achieved, by the establishment of an Indian Federation
on the general lines discussed during the past three years, provided always
that certain fundamental conditions. are satisfied. It is not without interest
to note in this connection a Memorandum written by Sir ‘Akbar Hydari,
on the 2nd October, 1930, entitled ** Federal Scheme for India,”” which will
be found at v. 13 of the Annexure hereto. This shows clearly the general
lines upon which the State has approached the problem from the outset.

. 2. It is hardly necessary to say that one of the fundamental conditfm_m
referred t¢ above is that the Federal Government in favour of which thd
States will be parting with some of their existing powers shall have responsi-

_bility in the exercise of such powers. Responsibility to a substantial extent

is also necessary, so that the States will be able to exercise a real influence
through the representation which they will have in the Federal Legislature.
Another condition is that the Provinces,- and not only the States, should
possess a sufficient degree of automomy. 'Law and Order is not made »
federal subject in the White Paper and it is essential that it should remain
a8 unit subject. This matter is also deait with in Sir Akbar Hydari's
Memorandum dated 28th May, 1931, and entitled * Memorandum on Central
Subjects,’. which begins at p. 17 of the Annexure heréto.” The White
Paper as it stands is in general accord with the State’s views on these
points. -

8. Another fundamental condition is that the Governor-General and
the Governors shall be appeinted by His Majesty on the advice of his
Ministers in the .United Kingdom. This is, of course, the -intention under
the White Paper, and no doubt it will be clear under the provisions of
the Act. The same remark applies to the Commander-in-Chief and the
Judges of the Federal Court. ]

4. Tt is vital that the relations of the State with the Crown in the
United Kingdom should be safeguarded and preserved.. The White Paper
deals with this point (a) by the reservation of Defence and external affairs
to the Governor-General acting in his discretion and under ‘responsibility.
to the Secretary of State, and, through him, to Parliament; nn_d (b) by the
exclusion of these relations from the Federal sphere except in so. far as,
acceptance by the State of Federal powers and jurisdiction brings _t‘lge::_r_g
within that sphere. T
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By acceding to the Federation the State would be consenting to a given
state of things and no other. It would be acceding to a written Constitu-
tion containing certain specific provisions, and any fundamental or major
alteration in these provisions unless made with the State's consent should
set it free from the obligations it had undertaken. In particular it will
be remembered that throughout the discussions preceding the White Paper

" Defence was treated as a Crown subject outside the Federal Sphere.

Although in the White Paper this proposal is modified, at any rate in
form, the State places reliance upon the fact that the effective reservation
of Defence to the Crown is an integral part of the proposed Constitution
and that no modification could at any time be made in this regard without
a fundamental change in the Constitution. The last thing the State
would wish would be that the dissolution of the Federation should be con-
templated as a practical eventuality, and it does not seem desirable expressly
to provide for a formal right of secession. On the other hand, the position
indicated sbove should, in our view, be established as & matter of law.
Further, in view of the extreme importance to the State of its engage-
ments with the Crown in the United Kingdom, and in particular those
touching Defence, it would be necessary to provide effectively, and inde-
pendently of the Constitution Act, for the continuance in force of the
military guarantees under existing treaties notwithstanding any alteration
in the Constitution and for the revival of any treaty obligations affected by

the accession of the State to the Federation in the event of such accession
lapsing.

5. It may be desirable to refer hriefly to the subject of Paramountey.
As the State understands the White Paper scheme, this contemplates that
certain powers now exercised by the Crown in the name of Paramountcy wiil
pass over to the Federal sphere for exercise by Federal organs by virtue of
the State's agreement to that effect, whilst the remaining Paramountcy
powers will continue in the hands of the Crown in the United Kingdom
acting, in India, through the Viceroy. (8ee Imtroduction, para. 7, 8, 9;
Proposals 1, 2, 8, 7.) It is clear that once a Paramountcy power passes to
the Federal sphere it must become in all respecte a Federal power, identical
in nature and in the manner of its exercise with any other Federal power.
There-cannof, it seems, be any doubt that this is the intention, but the
point should be borne in mind when drafting tke Constitution Bill. More-
over there should he no room for the exercise of Paramountcy powers for
the enforcement of Federal duties unless and until there is a decision of the
Kederal Court to which the State has failed to give effect.

6. Another and different question connected with Paramounicy may be
referred to. It is obviously necessary that the Viceroy should have the
means of implementing his duty for the discharge of the functions of the
Crown in and arising out of its relations with the Rulers of Indian States.
Aj regards finance this is covered by Proposal 49 (iii) of the White Paper,
but it is not clear how the matter stands in other respects, e.g., as regards
the use of the military forces. Proposal 8 suggests that the use of the
army in India might be held to be limited to Federal purposes.

7. In its examination of the White Paper Proposals it has been increasingly
borne in upon the State that some provision should be made in the Con-
stitufion to ensure that legislation on Federal Subjects shall be fairly
framed and applied as between the different parts of the Federation. There
are certain particular heads under which provisions for this purpose are
especially appropriate and necessary. As regards Railways, the conditions
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-
applicable to which are well-known, legisiative precedent exists in Engla\
and elsewhere making it possible to put forward concrete clauses of a
somewhat elaborate character based upon actual experience, and the State
is submitting proposals to deal with that particular subject. But thers
are other heads which cannot be approached in the ssme way. For example,
air pavigation is a matter which seems clearly to call for safeguards
analogous to those applicable to railways, and yet the comparative paucity
of experience and the impossibility of forecasting future developments render
it impracticable to proceed on the same detailed lines. Again, take the
wide and somewhat indefinite subject described as development of industries.
SBome protection from unfair discrimination seems clearly advisable although
it iz ddicuit and probably undesirable to attempt to provide specifically
for each particular instance that may arise. Other subjects where equality
of treatment is obviously mecessary are, for example, customs, excise, and
other taxation. These are perhaps the most striking illustrations of the
need for safeguards of the nature under discussion, but they are not
exhaustive. The possibility of unfair discrimination exists under most of
the heads'in Appendix VI, List I, of the White Paper.

As at present framed the only provision made in the White Paper with

regard to legislative discrimination is under Proposals 122-124. These
provisions are strictly limited both as regards the nature of the prohibited
acts, and the ground on which they are based {religion, descent, caste, etc.),
and they are also limited as regards territorial operation. They only apply
in British India. .
- The Btate proposes that the Constitution should contain a provision of
a broader kind in addition to Proposals 122-124. It is conscious of the
need not unduly to shackle the Federal legislature and Government by
constitutional restrictions, but it considers that a clause such as it desires
should not have this result. Taking certain provisions of the Australian
Constitution as a general guide the State would suggest that the clause to
be inserted in the Indian Constitution Act should provide in substance that
the Federation shall not by legislative or administrative action give undue
or unreasonable preference to one part of India over another part, or to
one Unit over another Unit or discriminate unfairly between one part of
India and another part or one Unit and another Unit. Thke Federal Court
would, of course, decide in case of dispute whether any particular case
came within the clause,

8. In the State's view the successful working of the Federal Constituigion
will depend to a very large extent upon the Federal Court. This institu-
tion is, as it were, the corner stone of the edifice. Qut of its judicial wisdom
will grow the constitutional Common Law which will shape the day-to-day
working of the central and local organms. A combination of absolute im-
partiality as between the different interests involved and outstanding
legal and statesmanlike qualities will be required of tbe members of the
Court. With these considerations in mind, the State views with concern
any provosal which may tend, whether now or in the future, to blur the
irue function of the Federal Court as the interpreter and guardian of the
Constitution. The State appreciates the desirability of uniformity iz the
interpretation of Federal laws and would be prepared to consider favour-
ably any proposal limited to this particular extemsion in the JFPISdl?tlon of
the Federal Court as laid down in the White Paper, provided it were
carried out in such a way as to secure that the intervention of the F_ederal
Court was limited to the giving of an opinion on the construction of
Federal statutes, the decision of cases being retained by the State Courts.
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..a/.;ut the State feels sirongly that any alteration of the present scheme in
‘the direction of allowing a combination of the functions of the Federal
Court with those of a Supreme Court would be unacceptable.

9. We are not dealing in this Memorandum with the important subject
of Railways, because a separate Memorandum on this head is being laid
before the Committee.

10. Une more general question requires consideration. It would be im-
possible for the Btate to accede to the federation unless it was plain
beyond doubt from the constitutional documents that the sovereign status
of H.E.H. the Nizam was fully maintained and preserved. One illustration
of this is to be found in the question of administration. Throughout the
Round Table Conferences the discussion as to the division of powers between
the Federation and the units proceeded upon the basis of a clear cut
distinction between policy and legislation on the one hand and administra-
tion on the other. The first eight subjects in Appendiz VI, List I, of the
White Paper were, of course, then treated as outside the federal category,
but leaving those subjects aside for the moment, most of the subjects which
now appear in the federal list were described as being federal *¢ for policy
and legislation ” only, and it was on this footing that the State envisaged
the question of accepting any given subject as federal. The distinction has
been dropped in the White Paper, but the State desires to make it plain that
it adheres to the substance of the conception and desires that it should,
as far as possible, be realised in practice, whatever form the constitutional
provisions may take. While the State is prepared to agree that Federal
legislation on certain subjects shall have effect in the State, the State
could not agree to a provision for the formal cession or transfer of admini-
stration to the Federation. Administration falls, broadly, into the follow-
ing parts: (1) The laying down of detailed regulations for giving effect
to a statute and the activities of a central department or office, including
the issue of explanatory circulars and other written matter ; this may be
described as central administration. (2) The actual carrying out on the
spot of legislation and regulations by means of officials and otherwise; this
may be called local administration. {3) The functions of inspection. Whilst
{1) may properl'y be the function of a central anthority the State wishes,
generall.y speak_mg, to keep (2) completely in its own hands in regard to
the subjects which it accepts as Federal. With respect to (3) it would not
object to mormal routine inspection, by arrangement with the State, on
behalf of. the Governor-General acting in his discretion,

Othe_r 111u§tr_a.tions of a different kind, where the sovereign position of
the Nizam is involved, are found in the subjects in which the State will
have_to reserve to His Exalted Highness the right to mint his own coinage
and issue his own stamps. These examples are not, of course, intended to
:: (ie:g?;s:il:: b;rl: they are given in order that the Committee may have
2 i of points in which the sovereignty of His Exalted Highness
’s manifestly concerned. As to such matters in particular the State would
. wish the Committee to be in no doubt as to the attitude of the State.

Panr II.—Deranep CoMMENTS ON WHITE PapER.

These are dealt with below under the numbers of the White Paper Proposals.
- Proposals 2 and 3. )

The State refers to the Secretary of State’'s answer to Question 7895 in

~his evidence before the Joint Belect Committee and reserves its right to

cbgml‘:i-:!;f}s 4;:11 i;].m drafting of these Proposals. The rame obserfation applies

\\
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In Proposal 3, third line, delete the words °‘ or otherwise.”” The B'ate
" understand that this is accepted—(Vide Question 7705).
" The State asks that the Preambls to the Act should mention explicitly
that the rights of the States and their relations with the Crown remain
outside the Federal sphere and subject to the present regime except in
so far as alteration is effected hy the State’s acceptance of Federal authority
—{Vide Question 7738). .

In the last sentence of Proposal 3 it is snggested that the *f obligationa ™
of the Crown should be referred to as well as the ‘¢ powers.”

Proposal 18 (e).

The scope of this special responsibility should be made clear. Having
regard to paragraph 29 of the Introduction it appears to be the intention
that Proposal 18 (e) should cover, and cover only, discrimination of the
character defined in Proposals 122-124, As drafted, however, Proposal 18 (e)
is wider as regards space and persons and possibly narrower as regards
the limitation introduced by the word *' commercial.”

Proposal 18 (}).

The State asks for the addition of the words * and vital interests”
after * rights ” in White Paper Proposals 18 (f) and 70 (¢). It understands
that this has been accepted—{Vide Question 8669).

Proposals 24 and 27.

The State refers to 'White Paper Proposal 24 and to the Becretary of
State’s answer to Question 7199 that the Ruler of a State may vacate the
seat of a member of the Council of State appointed by him. The Btate
desires this to be so, but it is not clear that the White Paper Proposals
do in fact enable a member of the Council of State to retire or the Ruler
of a State to vacate the seat of his nominee.

The State suggests that a new Proposal should be inserted after 27 :—

““ 927z, A member of the Council of State appointed by a Ruler of
a State shall vacate his seat if called upon so to do by notice in writing
from the Ruler of such State.”—(Vide Question 7199).

The State has the same comments to make with regard to the retirement

of a nominee to the Assembly appointed by a Ruler of a State and suggests
" the insertion of a new Proposal 30a as follows:—

“ A member of the Assembly appointed by a Ruler of a State shall
vacate his seat if called upon so to do by potice in writing from the
Ruler of such State.”

Proposal 26—With regard to the strength of the Federal Legislature,

o« Y100 g0 ”, « "
For " 260 " substitute 80 ? for * 150" substitute 36 * and for “100

113 ”
substitute ;—% *

Delete the last two lines from * and not more ' and substitute a clause
providing that any deficiency in the full number of members appointed by
the Rulers of Indian States will be made up partly by members nommatqd
by the Rulers of the acceding States and partly by the Governor-General in
his discretion.

The State is submitting a separate Memorandum on this snbjeci—(See
page 25 of the Annexure hereto).
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Proposal 29. i
Substitute “ 150 ' for ¢ 375, * 100’ for '* 250,”” and ‘‘ 50 for ** 125.”
Add at. the end a similar clause to that suggested under Proposal 26
above,

Proposal 34. ’

Insert in Proposal 84 (f) after the word * having >’ the words *‘ otherwise
than as a member of the public.’”” Further it does not seem clear as the
Proposal is drafied what it iz to be the effect of disclosure or when or to
whom it is to be made.

The same points arise under Proposal 84 ().

FProposal 102. ,
Ingert ‘* (a) '’ after the words ‘' to make rules '’ and insert at the end
of the first paragraph:—

‘“ (b) prohibiting, save with the prior consent of the Governor given
at his discretion, the discuseion of or the asking of questions on matters
connected with any Indian State.”

The Btate understands that this suggestion is accepted—(Cf. Proposal 52
and Questions 8670, 8671).

Proposal 110.

The State refers to this Proposal and reserves its right to comment on
the words in brackets when it sees what is proposed—(Vide Question 8673).

Proposal 111,

The State refers to this Proposal and to the words * (exclusively federal)
following the words * List I in Appendix VI.

The State understands that it is the intention of the White Paper Pro-
posals that the Btates shall have concurrent powers of legislation. with
respect to subjects in Appendix VI, List I. It therefore seems necessary
to delete the word ‘¢ exclusively ** from the heading of this List on p. 113,
and it would also be advisable to delete the same word from the heading of
List II. The mutually exciusive character of the powers of the Federal
and Provincial Legislatures with respect to the two lists are sufficiently
provided for by Proposals 111 and 112. .

The sentence in Proposal 111 beginning ¢ Federal laws will be applicable
calls for consideration, It is thought that the words * Federal laws *’ are
intended to cover any Federal law validly made with respect not only to
a subject in List I, but also to a subject in List ITI. Whether this is
so or not, the position should, it is submitted, be made plainer. Further,
it is presumably intended to convey by the word * applicable '’ merely that
the Federal laws in question are to be personally binding umpon British
subjects and servants of the Crown within any part of India outside British
India, and upon Indian subjects of His Majesty anywhere outside India,
so that if and when they return to British India they can be held answer-
able for any breach of the law committed outside. Just as it is obviously
not meant that .'lf‘ederal iaws would be operative as the law of the land, or
enforceable, outside India, e.g., in France, so also it cannot be intended
that Federal laws with respect to a subject not accepted as Federal in the
Instrument of Accession should be 8o operative or enforceable in a State.
But it might be held that by acceding to a Constitution containing a clause
of this character & State undertook, as regards British subjects and servants
of the Crown, to apply, or allow the enforcement of, all Federal laws
without distinction. The State thinke that the language of this passage
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should_be reconsidered, and suggests that if the point just raised is not
otherwise met a proviso should be added to the effect that nothing in the
clause shall be deemed to confer upon the Federation any right, or to impose
upon a Stgte any obligation, to give effect in s State to any Federal law
not operative in the State under the preceding sentence in Proposal 111.

Proposal 117,

For ‘ subject”” in line 2 substitute ** matter ” and delete th
“a’ and “ subject * in_line 4. ° words

Proeposal 118.

The State sugpests that this Proposal should be deleted. It is to be
noted that t_he Proposal as drafted applies only as between Federa] Acts
and Provinecial Acts, inasmuch as the question of exclusive powers does
not arise as between the Federation and the States. Apart from this
point, if & time limit of this sort is laid down an impasse might result if
e.g., the Federal Legislature acting within its powers dealt with the same
subject as the invalid but unimpugnable Provincial Act in a manner
inconsistent with it. It must be possible to challenge validity at any time.

Proposal 128.

Insert after ‘f Governor-Gemeral”” in lines 1 and 6 the words *¢ acting
*in his discretion.” In lire 4 substitute “ by »’ for ** through the agency
of 7 and ‘ Federal legislation* for * any Federal purpose.”” Add at
the end: ‘‘ The provisions of any agreement made in pursuance of this
Proposal shall, so Jong as the agreement remains operative, have the same
force and effeci as the provisions of the Constitution Act.”

Proposals 131 and 132.

The effect of these Proposals would apparently be to tranafer to the
Federal and Provincial Governments and to the Governor-Gemeral and
Provincial Governors all State property, and all powers in relation thereto
now exercised by the Secretary of State, subject to the exceptions laid
down with regard to railways and property ountside the Federal and
Provincial spheres, Presumably the property and powers transferred sill
include military works and other property pertaining to Defence. As the
Proposals stand they would appear to place the property and powers in
question in the hands of the Federal and Provincial Governments as such
. without qualification. It appears necessary to indicate that property aand
powers appertaining to the Reserved Departments are vested in the
Governor-General in a special capacity and subject o his discretion,

Proposal 134.

Tt would be preferable that the last few words of this paragraph should
read “ on all the Federal and Provincial revenues of India.”

Proposal 136, ’

Read: ) ] .

“ Revenues derived from sources mentioned in Appendix VI, Lists II and
IIl, will be allocated as provincial revenues. . .

“ Rovenues derived from sources mentioned in Appendix VI, List 1
(but in the case of States only in so far as they have _accep‘bed suck sources
a8 federal) will be allocated as federal revenues; but in the cases, etc.

The purpose of this amendment is to avoid use of the words ** exclusive

power ” which are incorrect as regards States.
.
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Proposal 139—Allocation of Revenues belween Federation and Provinces.

In the Marginal Note, for ' taxes on the income of .companies’
- substitute " corporation tax.”

In the first paragraph delete the words: *‘Iless than 50 per cemt. nor ’*
and substitute *¢ 50 7’ for * 75.”

In the last sentence beginning * But the Governor-General' imsert
after ' discretion  the words * from time to time and for such period
as he thinks fit *’ and substitute for ** these reductions ” the words * the
programme of reductions.” ; :

Proposal 141.

Add at the beginning: .

“If at any time the Governor-Genmeral having exercised his powers of
suspension under Proposal 139 is of opiniom in his discretion that all
reasonably possible economies have been made and that further indirect
taxation is not in the public interest and that Federal expenditure cannot
be met from the resources available to the Federal Government he may
declare a state of financial emergency and thereupon during the continuance

_of such emergency .

In the last sentence beginning *‘ But the States !’ for the words after
. ¥ counterpart to ’ substitute: * any addition to taxes on income in force
from time to time above the level prevailing immediately before September,
1931, and not exceeding in rate the special addition imposed in September,
1931: though the special addition imposed in September, 1931, will in other
respects be deemed to be Federal surcharges.”

' Prescribed busis’: Reference is made to the Becretary of State’s
answer to Question 8401 and the right is reserved to comment on the
basis to be prescribed when formulated. It is suggested that in fixing
the contributions of the States regard should be had to the population of
the States and the known superior taxable capacity of the Provinces, In
any case it would be desired that the basis prescribed should not imvolve
investigations into the taxable capacity of individuals,

Proposal 142.

For the words: ‘‘taxes on the income or capital of companies” uand
‘‘ taxes on companies ’’ substitute in each case * corporation tax.”

For the last sentence beginning * Any taxes so imposed * substituie:
*If any State so elects the liability for corporation tax attributable to _
companies in the State will be assumed by the State and the amount of

such tax will be collected directly from the State by the Federal Govern-
ment and not from the company.”
Add at the end:

‘ The prafits or income of a trade or business carried on by or on behalf
of a Btate-member, including the profite or income of a company owned
and controlled by a State-member, shail not be liable to or be taken into
account for the purpose of the calculation of corporation tax.”

Insert in a general interpretation clause the following definitions:

_ ' “Corporation tax’ means a super tax (being an additional duty of
Income tax above the standard rate of income tax for the time being im

force) on the income of companies. ‘Income tax’ and *taxes on income '’
do not include corperation tax.*

Proposal 150.

Insert after the words ‘* provision will be made” the words ‘f in the
Constitution Act.”
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Proposal 151. . ‘
Substitute * 657" for 'f 62.” .

As already stated the Btate assumes that the members of the Federal
Cqurl'. will _be_ appointed by His Majesty on the advice of his United
Kingdom Ministers. The terms used in the Act should malke this clear,

Proposal 153. .

. Insert after the words in (@) ‘¢ has been for at least five years a Judge of a
Chartered High Court * the words ‘‘ or of the High Court of a State.” .

Delete the words in (e) * of any High Court or of two or more High
Courts in succession ”” and substitute *‘ of any Provincial or State High
Court or of any two or more of such High Courts in =uccession.”

Proposal 155,

In the fourth line after the word “ Act *’ insert the words *‘ or of any
Instrument of Accession.”’—(Vide Question B8676.)

At the end of sub-paragraph (ii} insert the same provision as to parties
as appears under sub-paragraph (i)—(See Questions 14124 ard 14125), -

Proposal 156.

" In lines 2 and 8, for the words ‘ or any State Court’ substitute the
words ‘‘ or from any State Court of ultimate jurisdiction ” and in lines 6
and 7 for the words * or of the High Court of the Province or State”
substitute the words ** or of such Provincial or State Court.”

Proposal 158.

For this Proposal substitute * an sppeal will lie without leave to the
King in Council from any decision or opinion (s¢e Proposal 161) of the
Foderal Court.” .

-

Piroposal 160.

Insert at the end the words * the enforcement of the Orders or
Judgments of the Federal Court within a State will, unless the Instru-
ment of Accession otherwise provides, remain with the State,”” In line &
insert after ¢ Federal Court? the words * and decisions of the King in
Council on appeal from the Federal Court.” In line 8 insert after ¢ Federal
Court ” the words " and of the King in Council on appeal from the Federal
Court." -

Proposal 161.

Delete the word * justiciable.”’—(Vide Questions 8678, 8679.)

In the Btate's view it is desirable that the valuable power here pro-
vided for should operate in the same way as, e.g., under Section 55 of the
Canadian Supreme Court Act. The hearing should be public and the
opinion of the Court should be & reasoned judicial pronouncement. Any-
thing in the nature of private advice to the Governor-General woqld be
clearly inconsistent with the dignity and character of the Tribnnal
contemplated,

Proposal 192.

Insert in the first line after the word ‘* suthority * the words “ in British
India.”
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ArpEnpix VI, Lisr I*.
Suby'ect 3. \
This subject should be amended by the addition at the end *‘ other than

paval, military and air works of the armed forces maintained by Rulers of
Indian States.”

Subject 5.

This subject should be amended by the addition at the end of the words
“ in the Provinces.”

Subject 7. &
The State suggests that a general definition should be included in the Act
as follows:—
¢ Ecclesiastical Affairs ¥ means affairs relating and incidental to the

provision of Christian religious ministrations for persons in the service
of the Crown in India.

Subject 9.

The State suggests the following amendment:—

Add after *finto India * the words ‘‘ (other than immigration of
persons entering India for the purpose of taking up employment in and
by a.State).”

Subject 12,

The State suggests the following amendment: Inmsert in paragraph (a)

after  of the State,” ** construction of Railways otherwise than by or on
behalf of the Btate.”

The State further submits with regard to the Federal Railways and its
own Railways a separate Memorandum entitled * Railways under the Federal
Constitution, Proposals of the State of Hyderabad,” from which the con-
stitutional provisions desired by the State on this subject appear.

-

Subjects 14 and 17.

The State snggests that these two subjects should be combined and should
provide : —
“ Navigability of, and navigation by mechanically propelled vessels
on, inland waterways passing through or between two or more units.”’

The State suggests that a clause should be inserted in the Act providing
for freedom of mavigation on the lines adopted in other Constitutions,
Disputes under such a clause might either be determined by the IFederal
Court or by a tribunal of the kind indicated by the Secretary of State to
the Joint Belect Committee in answer to Question 12,861.

Subject 25.

The State asks that this head should be amended so as to make it plain
- that it does not apply to charitable or municipal corporations or other non-

trading or public or semi-public bodies. This would be met if the words
“ and other >’ were omitted.

* This Note only deals with the amendmenta which the State suggests. It
does not deal with the reservations which the State may desire to make.
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Apart from this ;.voint, the State is in considerable uncertainty as to what
the word ° regulation '’ would be held to cover and feels that this subject
should be further considered and defined.

Subject 28.

* The State thinks that it should be made clear by re-drafting that this
head does not cover control of production, supply and distribution, which
are included in Provincial Subject 37, but merely such matters as safety
regulations, ’

Subject 29.
*  The State suggests that this head should be amended by the insertion of the
word ‘f Private ”’ at the beginning,
Subject 33.

Uncertainty is felt as to what this head is intended to cover. The State
thinks it should be made clear that this head only relates to driving licences,
and, if desired, to licences merely allowing motor vehicles to use the roads.

Subject 41.

The State suggests that, in order to make the position clearer, head 41
should be made to read: * Census and statistica for the purposes of the
Federation.”

Subject 486.

The State submits that this subject should either be omitted or re-drafted.
If it is merely intended to cover rights of property incidental to the exercise
of Federal powers, or such matters as fiscal immunity, it appeara to be
unnecessary. As it stands it is difficult to determine the scope of this
head. -

A. Hybpari.

1st November, 1933.
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ANNEXURE
Memorandum by Sir Akbar. Hydari, dated 2nd October,z

1.

- 1930, and entitled *‘Federal Scheme for India.””

T!:lé whole field of administration of Greater India, meaning thereby British
India and Indian States, India may be divided into three circles:—

(1) Administration of a series of antonomous Indian Provinces each
" governed by a Governor appointed by the Crown and a congeries of
" Indian States, each ruled by a hereditary Ruler recognised by the
- Crown.. T '
(2) Administration of subjects'which the Indian States and the British
Indian Provinces make over to a Federal Executive responsible to a
Federa]l Assembly and which are of common concern for the well-
« .- being of Greater India.

- (8) The sovereignty of the Crown, which ia responsible for (a) adminis:
tration of defence, political relations with the Indian Btates and
foreign relations; (b) the fulfilment of financial obligations and maiunten-

. ance of general financial stability; (¢) general oversight over all the
Provinces of British India to ensure good government, tranquillity, peace
and order; (d) dispensation of honours, titles, etc.; (¢) appointment of
its representatives, viz., the Viceroy, Governors of Provinces, etec.;
(f) administration of Backward Tracts.

British Indian Provinces will enjoy full autonomy in all subjects except
(2) such as are made over by Statute, as subjects of concern to Greater
India, for administration through a Federal Executive responsible to a
Federal Council, and (b) such as have been reserved for the Crown. * Law
aid Order * in British India must come under the administration of the
Provinces, but it is important that the head of the Police has certain
statutory powers, which really the head of every large department should
" possess if he does not possess them already, namely, of appointment and
control, with the right of appeal to the Governor. .

In the Statutory Commission Report, the circle of Federal subjects (see
Page . . . .) is narrower than that of Central subjects which the Commission
propose to bring under a Federal Assembly at the Centre, and the so-called
Federal Assembly has really been implemented for controlling the British
Indian Provinces from the Centre, rather than for dealing with subjects
of common concern to British India and the States, This is from the Federal
point of view highly undesirable. The Federal Assembly is thereby made
lopsided, with a composition varying according as it is dealing at the time
with purely British Indian subjects or with Greater Indian subjects, i.e.,
truly Federal subjects. It tends to make the domination of British India
over Indian States more pronounced than it must in any case be from the
fact that Britisk India will have a larger number of representatives on the
Federal Council than the Indian States. In the annexure an .attempt is
made to classify the present Central subjects into Crown, Federal and
Provincial subjects, according to their nature. Such a division, which is
purely tentative, obviates the necessity of having a hybrid Federal Assembly
with the dual function of dealing at one time with subjects common to the
Provinces and $o the States and at another with subjects which are common
only to the Provinces. .

.
.
b

~
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The constitution of the Federal Council should, so far as is fair and
reasonable, conform to the principle of equal representation for each Federal .
unit. It might consist of 36 representatives for the provinces, elected by the
provincial Legislature on the principle of proportional voting, 24 from Indian
Btates and 12 nominated by the Crown. The Federal Executive might con-
sist of a Minister for Finance, a Minister for Transport, a Minister for Com-
merce, & Minister for Labour, and a Law Member. Special Statptory powers
should be reserved for the Finance Member to ensure the stability of the
Indian Finances, and the Crown nominations must make adequate provision
for the due representation of the interests of capital and very minor (in
number) communities, like European. There will be a Federal Court for
seeing that the different bodies and administrations remain within their con-
stitutional field, also for adjucating disputes hetween the Federal units
inler se, or between an Indian State and the Federation or a Federal unit.
after co-opting if necessary a representative from each of the two parties.

The Crown will be assisted in the performance of its duties (see Annexure
A) by the Commander-in-Chief and a Secretariat of Expert Adrisers for
(a) Home, (b) Political, {¢) Foreign and (d) Finance matters,

A. HYDARI.
‘ 8.85. Ranchi,”
2nd OQctober, 1930.

A.—Crowx SusiEcTS.

L

Oversight_oyer Provinces and States for ensuring good government,
tranquillity and peace and order of British India and Indian States.
Defence of India.

External Relations,

Relations with States in India.
Political Charges.

Central Police Organisation.

. Territorial changes.

EER o e ww

Ceremonial, titles, orders, precedence and civil uniform.

44. Immovable property at pre-

sent in the possession of
Note.—The 1Indian States the Governor-General in
ahould be indifferent in Council,

which category they are 15. Indi A
placed, whether Croyn 21 ndian Audit Departments.

Provincial or Foderal, 34. Ecclesinstical Administration.
40. All-India Bervices.
\ 45. Public Bervice Commission.

N.B.—The numbers given refer to the numbers in tha Devolution Rules,
Schedule 1.
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B.—FRDERAL BURIECTS,

5. Communications:

Railways and extra-Municipal Tramways.
Aircraft,

Inland Waterways.
Shipping.
Lighthouses.
Port guarantine,
Msjor Ports. -

= o

© ®

10. Posts, Telegraphs and Telephones.
11. Taxation:
Customs.
#Cotton Excise Duties.
*Income Tax.
Salt and Opium,
#And other sources of All-India Revenue,
12. $Currency.
14. Savings Banks..

17. Commerce, including Banking and Insurance.

22, Stores and Stationery for Federal Departmenta.
93. Control of Petroleum and Explosives.

82. Arms and Ammunition.

27.. Inventions and Designs.

28, Copyright. )

29. Emigration and Immigration and Indians Overseas.
39. Census and Statistics.

46. Benares and Aligarh Universities and Chiefs’ Colleges.

C,—ProvINCIAL BUBJEOTS.

46 & 47. All matters not specifically included among Crown or Federal
subjects. :

# Special convention in the case of those States which do not have any of
these taxes in their fiscal system.

+ Bpecial convention in the case of those States which have their own Post
Offices and Currency. )

19436 - B
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D.—SpEc1aL SuBiECTS BY CONVENTION,
A —Crown.

~13. Public Debt of India.

fa

BEEBRY

(With regard to the past debt of Indm. the responsibility for ite proper
liquidation should rest with the Crown, With regard io fuiure
borrowings, the responsibility must rest with the agency which
requires the debt except that the mode, time, etc.,» should be for
the decision of the Finance Member and the Viceroy.)

B.—Federal.

I.—lLegislation.
16. Civil Law.
30. Criminal Law.

41. Special Provincial Legislation,

{There should be a special Convention dealing with these The
initiative might come from the Crown or from any of the Pro-
vinces or States to have a legislative measure discussed either in
the Federal Council or in special Conventional Assembly con-
sisting of representatives of such Provinces and such Indian States
as may he prepared to have leglslat-mn on jdentical lineg intro-
duced into their States with such minor reservations as they may
at the time announce.)

11.
Control of production, supply and distribution of special articles.
Development of special industries.

Control of Mineral development.

(These might be Federal but any Indian State or groups of Stntes
could claim exemption if it had enjoyed exemption before and
could command one third minimum voting strength of the Federal
Council to permit the exemption.)

585

. L e
Geological Survey. ‘ o
Botanical Survey.
Central Research Agencies a.nd Instlt.utmna
Archzology.
Zoology.
Meteorology.

(These could be made Federal with a Convention similsr to that
with regard to legislation in case Indian States desire to partici-
pate in and pay for any of the Burveys.)

, . _ . C—Provincial, .
18.7 Trading Companies.
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Memorandum by Sir Akbar Hydari on Central Subjects
o : . (28th May, 1931) '

The Federal Structure Committee came to the tentative conclusion that
non-provincial subjects might fall into one of two categories, namely, Federsal
-and Central. The problem with which it was then faced and for which
the Committee did not find a final solution wasg the manner in which these
two classes of subjects could be legislated for and administered. .

2. The course that first suggests itself is to have two separate Govern-
ments; one a Federal Legislature and Executive for the Federal subjects
and the other a British Indian Executive and Legislature for the Central
.subjects. But this is open to the objections that the presence of two Execu-
tives and two Legislatures working side by side would lead to friction and
that it would complicate the administrative machine. At the same tims, it
was generally recognised by the Federal Structure Committee that there
mus} be some supervising authority capable of co-ordinating and finally
directing policy in Ceniral subjects where co-ordination is in the intereste
of Britisk India and that whatever device wag adopted so far as a Legisla-
ture was concerned, for dealing mwith Central subjecis there could only be
_one Executive. Prominent among the subjects proposed to be classed as
. Central is Law and Order which should ordinarily be included in a Home
Minister’s portfolio. Assuming for the moment that instead of an irremov-
able Home Member & Home Minister is appointed and that the Central
subjects are dealt with by the British Indian representatives in the Federal
Legislature alone, what would happen if a vote of no-confidence in the
Home Minister is brought forward in the Central Legislature so formed, and
is carried? The principle of joint-cabinet responsibility would necessitate
the fall of the Federal Executive, though the matter that bropght about its
-fall would be one that exclusively concerned British India. If, on tha other
“hand, the vote of no-confidence is moved in the Federal Legislature and
the States representatives vote om if, the States will be placed in the
invidious position of voting on matters in which they had no direct concern
and possibly of helping to maintain in office a Home Minister who had lost
the confidence of the representatives of British India in the Federal Legis-
.lature, Of the two alternatives the former is probably the least unacceptable
“to the States but both are open to objection. Is there mo third course?

. 3. When such a radical change is contemplated in the polity of a country
so diversely populated as India and so unversed through lack of previous
experience and tradition in the running of a democratio constitution as
India, it is of paramount importance to the success of any conmstitutional
_experiment that the new constitution should be simple and straightforward.
" Arrangements like those proposed in paragraph 2 above would be the reverse.
. But they are not the only aliernatives. There are_ other ways of dealing
"with Central subjects which might on further examination be found to be
less beset with difficulties than they are and which will have the dual
advantage of co-ordinating action and of providing a safeguard against
- possible irresponsibility, . .

_ Take Law and Order. In the first few years it is possible that there may
be times when the intervention of the Crown as represented by the Viceroy
may be required for the maintenance of Law or the preservation of Order.
The Viceroy cannot act without advice. Therefore if Law and Order is to
be classed as a Central subject, he must be given either a Home Member
“hot subject to the vote of the Federal Legislature (or of the Britishk India
representatives voting alone) or o Home Minister who would be so subject.

19856 B 2
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What are the implications of the first proposal? They are that in times
of emergency when the popular mind all over India (for it mould have to
be a question transcending provineial boundaries to justify the Viceroy’s
interference) is troubled, the Viceroy would be compelled to give directions
to popularly elected and responsible Provincial Ministers on the advice of
»n official at headquarters not in close touch with the currents of provineial
feeling and not owing his position to popular selection. There would
- immediately arise a demand that he should give place to a Minister re-
sponsible to the Legislature. This would be a demand which could not
for long be resisted so that in a short space of time the safeguard that an
irremovable Home Membher would supply would disappear. .

4. If on the other hand, there is, as some desire, a Home Minister
responsible to the Central Legislature, the Crown as represented by the
Viceroy will have to abide by his advice or face the resignation of the
Federal Ministry. The powers of the Crown will in so far be restricted in
the exercise of its supervisory functions. Such a Home Minister will advise
the Viceroy in accordance with the dictates of the domirnant party in the
Legislature. It is precisely against such dictates when actuated by com-
munalism, racialism or demagogism, that it is desirable in the initial stages
of the constitution to have safegnards. The experience of the Montagu-
Chelmsford Reforms shows that Provincial Legislatures are more accurate
mirrors of popular feeling than the Central Legislature. The former are
nearer realities than the latter. In the maintenance of Law and the
preservation of Order the Provincial ministers of the Interior are the
appropriate advisers of the Viceroy.

5. Bince the inception of the Montagu-Chelmsford Reforms political history
in India provides any number of instances of the resentment caused in
provinces, which are as yet only partially autonomous, to any direction from
. the Central Government, so that even now the Government of India have
to proceed by way of consultation and mot by way of dictation. In the
circumstances why have in the new constitution a Home Member or Mipister
at allP Granted that the Viceroy must act on advice. Let him do so on
the advice of Provincial Ministers of the Interior. Times of emergency are
not, by their very nature of frequent occurrence and with the increasing
facility of communications and rapidity of travel it would not be difficult
for a Viceroy to obtain within probably 24 hours all the advice he needs.
The Viceroy has at present a Secretariat of his owr apart from the Govern-

ment of India Secretariat. It conld possibly be slightly enlarged to cope
with the increase of worlk,

From what hag been said above it would appear that no lack of co-
ordination or loss of strength will result if Law and Order is not classed
as a Central subject. On the contrary, the Viceroy would in any action he
might desire to take be fortified by the advice of responsible Ministers of
the Provinces most affected and having taken a decision conid implement
it with all the authority which, apart from his position as the King's
representative, he would in the final resort have as head of the Army. In
this manner also a contentious subject and one which might cause an endless
amount of friction would be removed from the purview of Federal politica.
Law and Order, if centrally administered, would be bound to have an
influence and not a happy one on Federal politics.

8. Then there are technical subjects like the Railwaya which may be
Federal as regards policy but need be neither Central nor Provincial in
regard to administration. The administration of Railways might be left
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to a Statutory Body representative of the interests concerned which would
‘function undisturbed by the interplay of party politics and unassailed by
provincial jealousies because it would be representative of all interesta,
Similarly other subjects might be left to ad hoc bodies representative of
the various interests concerned and constituted by Statute. In the domain
of Agricultural Research this experiment has been tried and has worked
with increasing success so far. Since Agriculture was made a Transferred
subject under the Montagu-Chelmsford Constitution provinces went their
own. away in the matter of agricultural development. The results were so
discouraging that it led the Royal Commission on Agriculture to recommend
the formation of an Imperial Council of Agricultural Research. It has on
it representatives of thé Central Government of the Provinces and of such
of the Iudian States as wish to join. It has the management of large suma
of money voted in lump by the Indian Legislature. This monsy in turn
finds its way in the shape of grants to Provincial Departments of Agri-
culture and some of it also to Indian Universities. Being in a position
to spend money and representative as it is of all provinces the Council is
gradually beginning to direct agriculiural development all over India.. This
in being achieved by the very nature of its constitution without any friction.
Something similar could be done in the case of Railways and in that of

other technical departments where there was need for co-ordination of
effort.

7. The above lines of possible advancement seem worthy of closer study.
Prima facie these proposals while providing ample safegnards against action
whether arising from emotion or fear or racial or communal discrimination
would offend less against the self-respect of a self-governing India, operat-
ing as they would by -way of consultation and not as injunctions of some
central authority (the Home Member or Minister), than if thero were a
number of Central subjects with safeguards whose object, viz., as a curb on
irresponsibility, would be scarcely weiled. They also provide against
centrifugal tendencies becanse the more opportunities there are for the
various interests, provincial, communal or racial, to take counsel and act
together. the less likelihood will there be of such interests falling apart.
The concentration of power in a Ceniral Executive need mot necessarily
lead to unity. It might very possibly lead to disruption. Unity is achieved
not by the forms of a constitution however nicely balanced and adjusted but
by the realisation by different interests that the way to progress and safety
lies in common achion tempered by a spirit of compromise. And this in a
country at present so diversely constituted as India can, it iz submitted,
best be achieved by providing as many opportunities as possible for the

different interests to come together without always relating their meetings
to current politics.

A, Hyparr.

28th May, 1931.
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Memorandum by Sir Akbar Hydari on the Size and
Composition of the Federal Legislature

1. For the Committee’s purposes it seems to me fruitless to go over the
histéry of the siruggle beiween those who, like myself, were in favour of a
unicameral Federal Legislature or, if a bicamera! Legislature was desired,
of a small bicameral Legislature, and those whose views found favour with
tl.le Lothian Committes. Nor do I think it profitable to elaborate my con-
viction that, before the Lothian Commitiee came to conclusions in regard
to the strength of the Federal Legislature go far as British India was
concerned, which inevitably affected the size of the Federal Legislature as
a whole and materially altered the proportion of the strength of its two
houses from 2:3 to 2:4}, the Committee should have called the representa-
tives of the States, who were the other party concerned, into consultation.
Let us start with the problem as the White Paper in this regard presenta.

2. Two reasons have contributed to the large mumbers proposed in the
‘White Paper for the Federal Legislaiure. One ia the desire to estahlish
effective contact between the electors and the elected. The other is to meet
as far ag possible the claims of the Chamber of Princes—and I would like to
point. out: that the Chamber of Princes does not represent: all the Princes
of India—to individuality of representation in the Upper House of the
Feaderal Legislature. :

These two reasons have been responsible for a progressive increase in the
proposed size of the two Houses of the Federal Legislature from that
suggested at the First Round Table Conference to that proposed in the
White Paper via the compromise effected at the Second Round Table
Conference, but broken by the Lothiarn Committee in their Report.

3. The White Paper proposals do not, in my view, satisfy either of the
two considerations on which large Federal Housea have been sought to be
justified, *‘If responsible government,'* wrote the Lothian Committee,
“ is to develop properly, the Federal system must make it possible for the
candidate and member to get and keep in touch with the constituents, and
we think that frem this peini of view an increase in the British Indian
seats to 300 is necessary.” (Paragraph 405 Franchise Committee Report.)

Now under the Lothian Committee’s proposals, if_ separate electorates
are maintained, as they will be, for Moslems and Sikhs and if account is
taken of the town constituencies, the seats allotted: to women, labour, and
special interests, the constituencies under their proposals, while varying
greatly in size, will, in the couniry districts, average between 5,000 and
10,000 square miles. I would in this connection invite the Committee’s
attention %o paragraphs 243 and 244 of Volume I of the Report of the
Simon Commission. I concede that one cannot draw an exact parallel
between English and Indian conditions; but the very respecta in which the
parallel fails are those which strengthen my argument. Our people are not
so literate as the people of England; our communications are not so ex-
tensive as those in England. The means at the dispodal of candidates to get
into touch with the electorate are neither so numerous nor so effective as
are the means at the disposal of the English Parliamentary candidate,®

* It bhas been suggested that the development of broadeasting, now
in its infancy in India, will provide an effective means of contact between
the eandidate and the electorate. The candidate will doubtless in that
event he able to speak to large sections of his electorate, but not vice versa.
There sill thua not be thas effoctive contset which is possible only when-
the candidate and electors meet face to face.
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And yet the constituencies which the Lothian Committee propose for British
India are far more extensive than any which obtain in these Islands,

In so far as the proposals in the White Paper have reduced the numbers
recommended, to that extent has the size of the constituencies been still
further eunlarged. If the object of establishing direct contact with the
constituencies is to be achieved, a Lepisiature of far greater size than
either that proposed by the Lothian Committee or in the White Paper is
required. We are therefore driven to the conclusion that the problem of
the size of the Federal Legislature must be approached from an entirely
different angle so far as British India is concerned.

4. The other consideration which led the framers of the White Paper to
sugpest the numbers they have proposed was the desire to meet as far as
possible the claims of Indian States to individuality of representation, It
is interesting to look at the history of this demand. The Committee of
Ministers presided over by me and having as its members 8ir Mirza Ismail
(Mysore), Bir V. T. Krishnama Chari (Baroda), Sir Manubhai Mehta
(Bikanir), Bir Prabhashankar Pattani (Bhavnagar), Sir K. N, Haksar
(Chamber of Princes Bpecial Organisation), and Mr, X, C, Neogi (Oriya
States), set up by the Princes in 1930 before they made their declaration
for Federation, decided npon a nnicameral Federal Legislature. There was
also a considerable body of Btatea’ opinion which was in favour of Con-
federation and for a small Upper House if the Legislature was to be
bicameral. Later, the medium States urged that in the Federal Legislature
. the Indian States should have eguality of representation in the Upper
House with British India, or in other words a 50-50 representation; and
so far as the States inter se¢ were concerned, they demanded equality and
individuality of representation. The larger Btates agreed with British
India that this demand on the part of the Btates was excessive and
ultimately all the States agreed that they should have 40 per cent., repre-
sentation in the Upper House and 334 per cent. in the Lower House, XEven
then the medium States tried for equality of representation among all the
Btates inter se, and when they failed they insisted upon at least in-
dividuality of representation. They have pressed this demand at the ex-
pense of the larger States, with the result that if their demands are met
the larger States will obtain a representation in either House which it
would be unfair {o ask them to accept.

5. I would pdint out that representation in the Federal Legislature. is
demanded by the medium States individually and not collectively as repre-
senting particular areas or particular forms of polity. The Federal Legis-
lature is, however, not meant to be an ornamental Assembly where salutes
and precedence should predominantly affect the interests of the people,
interests which will be determined by the decisions of this Legislature. Any
undue weightage, therefore, given to a State beyond what it is entitled
to by virtue of its population, area, and above all the federal content
which it brings to the Federal pool, cannot be justified on any ground of
pablic policy or political ethics. While, on the one hand, the States have
claimed and have been given weightage vis-d-vis British India, it is vot fair
to ask the larger States, on the other hand, to accept a representation less
even than what they would be entitled to if there had been no weightage
for the States and they had been treated exactly as British Indian Pro-
vinces, Even the numbers which the White Paper allots to the States,
riz., 104 out of an Upper House of 260, and 125 out of 8 Lower House of
375, cannot give absolute individuality of representation; but even this
.approach to individuality of representation for the smaller Btates can
only be obtained at the expense of the larger States and by treating them



" ON INDIAN CONSTITUTIONAL REFORM 23

16° Novembris, 1933.] HyYpERABAD—FEDRRATION— [Continued.
MemoraNDUM BY Bre Axsar Hypagr.

worse than British Indian nnits of corresponding size, population and
TosouUrees.

6. The demand of the larger Btates is not that each should get a large
number of seats, absolutely speaking, but that each of them should not get
a disproportionate number of seats; disproportionate when their quota is
compared to what iw given to British Indian units of corresponding size,
population and resources, and much more disproportionate when they are
compared in respect of these factors with the mediwm and smaller States.

7. I suggest to the Committes that it is desirable to bear in mind certain
facts and fipures in order to guard against the danger of thinking of the
States in terms of numbers, There are in all, according to an official
publication entifled * The Indian Btates  (1929), no less than 560 States
ir India. Of these 119 are what are called Salute States and 441 non-

-Salute States. Of the latter:—

170 have an area of less than 10 square miles each;
169 have a revenue of less than £750 per annum;
160 have a population of less than 1,000.

But let us take even the 119 Salute States. There are only 13 of these
with a population of 1 million and over and 12 with a revenne of £750,000
‘per anoum aund over. As against these there are 58 States with an area
of less than 1,000 square miles each; §7 with a revemue of less than
£75,000 per annum; and 47 with a ‘population of less than 100,000.

The 13 States with a population of 1 million and over account for 57-38
per cent. of the total Indian States population; the remaining 108 out of
the 119 Salute States have between them a population of less than 28 per
cent. of the total Indian States population, the balance of 14-62 per cent.
representing the population of 441 Non-Salute States.

Briefly spesking, excluding Gwalior—which is under a minority
administration—the first ten States bave more than 50 per cent. of the
population and revenue of the whole. It iz amongst these States that the
strongest objection is found to the numbers in the White Paper or the
allocation of seats proposed on the basis of these numbers. It is easy to
get the majority of the States to accede to Federation if the medium and
smaller States are given an amount of representation out of proportion to
their population, area and federal content at the expense of the large Btates.
If the Committee and Parliament are looking to the States to provide onme of
the elements of stability in the new Constitution, it is not to the numbers of
States which accede to the Federation to which attention ahou!d be paid,
but to the quality in terms of federal content which they bring, of the
States which do. .

8. T should like to place before the Committee the reasons for which I
and those who think like me have urged a amall Federal Legislature:—

(@ The Federal Legislature, unlike the Legislature of a Centralised
State such as the present Government of India, will have o much more
restricted asphere of activity than the present Indian Legislature has.

. (3) The Federation, having to .deal with what must be callqd
- techuical subjects, like commniunications, commercs, and currency, will
necessarily require in ita members a high level of experience and
knowledge. It is in the highest degree desirable that the Federal
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Legislature should represent provincial and State wisdom and experience
in their best form.

The problems which will affect the Indian citizen ir his everyday life
will be dealt with very largely in the provincial legislaturey, which
under the White Paper proposals will have been considerably enlarged
and made more democratic than they are at present. I would in this
connection invite the Committee’s attention to paragraphs 154 and 155
of Volume II of the Report of the Statutory Commission. The Com-
mission are there envisaging a Central Legislature for British India
only and full provincial autonomy; under Federation the powers of the
Federal Legislature will be, if anything, still further restricted. '

The attention of the Committee has been drawn to the large list of
concurrent subjects, List III, Appendix VI of the White Paper; but if
this list is examined it will be seen that, in the field of civil and criminal
law, codes of law are already in existence,'so that it is unlikely that
their amendment will keep the Federal i;egisla.ture very active. It
should be remembered that Law and Order will in future be a provincial
subject and legislation pertaining to it will mere appropriately have to
be undertaken in the Provinces. This applies to some extent to social
legislation also, which must have its roots in provincial necessity, later
to be itranslated into a practicable measure of uniformity by Federal
legislation. The concurrent field exists for securing uniformity of laws;
but by far the greater and the most important field of original legislation
will, under provincial autonomy, remain with the Provinces. :

(3) It is obvious that a large legislature (there will be 635 legislators
in Delhi nunder the White Paper proposals) will cost more than a small
one, but more important even than this consideration is the need for
economy in personnel. India is not in a position at present adequately
to man eight or nine provincial legislatures—some of them bicameral—
plus a Federal Legislature of the size contemplated in the White Paper,

- that is, 635 more.

Economy in personnel is an even more important factor so far as Indian
Btates are concerned than it is in British India. In their present stage.of
development anyone who knmows Indian States wounld probably agree that they
will find it extremely difficult to spare from the work of their own Adminis-
trations as many as 104 suitable representativea for the Upper and 125
for the Lower House.

9. I stress the word * suitable.” If the British Parliament is looking to
the Princes to provide an eclement of stability in the new Constitution ibe
sort of representatives which they will be able to send——if their number is as
large as that proposed in the White Paper—will in my opinion not achieve
that purpose. Furthermore, such representatives will not in most cases
be able to speak with the authority and weight—if any of them, however
able, bappen to have as their constituencies emall States with perhaps one
vote out of 100 State votes—that they would have if they spoke for a group
of States representing one vote out of 24 or aven 40 State votea.

The time has come for decision and I would beg the Committee to look
upon the question of the size and composition of the Federal Legislature,
not merely a3 one of the guestions among many with which the Committee
has to deal in deciding upon the Federal structure, but as the most important
factor whick will govern, in my opinion, the success or otherwise of the
Federal scheme. .- .
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Great care is being taken in designing safeguards and seeing that they
are adequate. I consider that & small, efficient and responsible Federal
Legmlt_lture to be a great and fundamentsl institutional safeguard, and it is
for this reason that I attach the greatest possible importance to its proper
constitution,

10. I propose therefore that for the Federal Legislature the indirect should -
be substituted for the direct system of election. The direct must lezd to an
unmanageable and expensive Legislature and yet in the rural constituencies
of British India not ensure that direct contact between the candidate and
the electorate which is one of its main justifications.

Indirect election will not mean a denial of the democratie principle. Tt
will only mean its adaptation to the problem which the vast size and popula-
tion of British India provides.

I would invite a perusal of paragraph 137 of Volume II of the Report of
the Bimon Commission, which is a masterly summing up of the question of
the constitution of this Legislature. ‘* Representative inastitutions,” say the
Simon Commission;  were devised as a means of getting over the difficulty
created by the expanding size of States, and it appears to us to be in strict
accordance, both with the theory of representation and with the requirements
of commonsense, to say that, when the total area to be provided for ia aso
huge thal; direct election awould involve either impossibly large constituencies
or an impossibly numerous Assembly, the solution is to be found through
¢ Election by the Elected *—which is all that indirect election means.”

I suggest that the Lower House should be elected by the provincial legis-
‘latures, which themselves, under the scheme of the White Paper, will be
elected by direct election and on a wide franchise. In paragraph 138
(Volume IT) of their Report, the Simon Commission say: * If the Central
Gavernment of British India is to develop on Federal lines the adoption of
s method which will represent the Provinces as such at the Centre ia
extremely desirable.’”” I commend the paragraph as a whole to the considera-
tion of the Committee.

11. The Upper House should consist, in my view, of the nmominees of the
States and of Provincial Governments. Everywhere we are confronted with
the necessity of bringing the Governments of the Units into liaison with
that of the Federation,

12. For the time being I would start with a Lower House of 150 and an
Upper House of 60, which ias about the strength of the present Legiglanve
Assombly and the Council of State. In place of the presenf..nommatad
official and non-official bloc I swould substitute the representatives of the
Princes, which would give them 50 seata in the Lower and 24 seats in the .
Upper House.

This would leave the structure of the White Paper scheme with regard to
the relative powers of the two Houses nndi-sburbed. exceph to the small extant
of reducing the Indian States quota in a joint sesston from 36 to 34 per cent.,
u result which British India st any rate would welcomq. and one to which
the Indian Btates, on their side, would_probably not object in view of tl;e
greater suitability of the mode of election to the Lower House from their

point of view. - - ) i

here is another alternative. If you do not wish to disturb even to _
exfenf. the scheme in the White Paper, tl_:e strength of the La!vgr Hom';e
might be kept, as at present, at 150—that is, 100 elected from British India
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as at present, and 50 nominated by the Indian States in the place of the
nominated official and non-official bioe. The Upper House could be of 100,
giving to British India its present number of 60 and adding 40 seats for the
Indian States. In this manner you would leave the structure of the White
Paper in regard to the two Houses entirely unaffected.

The proposals which I have made regarding the method of election to the
Lower House have been crificised by those who favour the White Paper pro-
posals in respect of the size of the Legislature, on two grounds: that as
the electorate for each provincial quota for the Federal Lower House will
be very small there will inevitably be corruption; and secondly, that if any
members for the Federal Legislature are to be selected from the members
of the provincial legislatures there will be a crop of bye-elections at the
inception of each mew provincial legislature. The critics forget that this
"method of election is proposed in the White Paper for the Upper House
of the Federal Legislature, to which British India will send as many as
156 members, while under my proposals the numbers sent to the two Houses
from British India will not exceed this number, and the objections in question
will apply equally to the White Paper proposals for the constitution of one
House alone, . )

13. It has been assumed in recent discussions that the practicable alter-
natives are only two-—namely, a Federal Legislature of the size contemplated
and composed in the manner suggested in the White Paper, and a small
Upper House of 60 and a Lower House of 150, the one nominated by the
Governments of the Units and the other elected by provincial legislaturcs.
And it has heen suggested to the Committee that if Parliament adopts the
latter alternative it will be a retrograde step and will be throwing away the
froits of discussions of the Round Table Conferences. -

I will take the second point first. The compromise arrived at on this
subject at the Round Table Conferences was an Upper House of 200 and a
Lower House of 300. By recommending numbers beyond these the Lothian
Committee imperilled and the White Paper proposals broke the compromise
thus arrived at. Those therefore who support these proposals cannot appeal
to the Committee on the ground that by accepting some alternative proposals
the Committee and Parliament might lay themselves open to the charge of
upsetting a compromise lahoriously arrived at.

. As for the first reason: is not the Committee being asked to pay homage
to catchwords and mnot to what is required by the facts of the Indian sitna-
tion? Even a highly responsible British Indian leader has admitted that if
the Federal Legislature were to be unicameral—and I for one would welcome
and always have welcomed a unicameral legislature and consider such a
Federal Legislature to be quite feasible*—he would not object, given such a

* Vide paras. 147, 148 of Volume II of the Report of the Simon Com-
mission, Buch a Legislature would have all the elements of stability together
in one House without creating the risk of a clash between two Houses, one
supposed to be Popular and the other Conservative. It would also give a
larger number of seats for distribution among the Indian States which at
present have to be duplicated in the two Houses for the same State Units,
Ii considered necessary, there might, in addition to this unicameral Legis-
la;tuie, be ha_ small Council of Greater India represemting the Governments
?V ;.oﬁt)'.t irty xfnembera oonsﬁ;\tuted 88 1n para, 236 of the Simon Report
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legislature, to indirect election. "Therefore, even according to a distinguished
spokesman of British India, election by the mere fact of its being indireot
is not necessarily a retrograde step.

If British India, or rather large sections of British India, are anxions for
direct election and are not bothered by the manifold disadvantages and
dangers of huge constituencies, extensive in area and excessive in populstion,
they are welcome to have direct election to either or both houses of the
Federal Legislature. To my way of thinking direct election is not necessarily
advance, nor indirect retrogression, but if store is set on the fact that British
* India has * enjoyed ”’ direct ¢lection for the past few years and wishes the
principle to be retained, let that be conceded; but for the present only to
the extent to which direct election has so far been enjoyed. It should notb
be extended to a point after which reconsideration in the light of experience
of the question of direct versus indirect election for the Federal Legislatare
.has been made impossible. What I am most anxious about is that the
numbers of the Federal Legislature should be small, at any rate to start with,
The present Central Legislature is partly nominated and partly directly
elected and its total strength is 210. There is no need to increase it at
one step from 210 to 635.

14. Those of us who have pleaded for a stable Legislature at the Centre
have compromised and yet again compromised since the beginning through
successive Round Table Conferences, We have given up the idea of a
unicameral Legislature; we are prepared to give up the idea of an indirect
system of election to the Federal Legislature. Bub we are entitled o say
that we will go thus far and no further, and not be made to give way on the
point of numbers—not out of ary parii pris on our part, but because we
consider that if the size of the Federal Legislature is also held to be of no
account the last hope of stability in that Legislature will vanish.

Tt is proposed greatly to increase the strength of the provincial legislatures,
This will already be a substantial tax on the political talent available in
India in her present stage of development. In her own interests it is
desirable to hasten slowly so far as the Federal Legislature is concerned.

Later, there may be a demand for increasing the numbers after all parties
have had experience of the working of the new institutions; or, perhaps,
there will be no such demand and the federating uwnits may come to be
grateful for not having been saddled with the expense and inconveniences
and dangers of having 635 people in Delhi for the small number of special
subjects which will come within the purview of the Federal Legislature,

15. Do not start with the maximum figures, but leave some room for
development.

Responsibility in the Federal Centre is necessary and essential, but the
Legislature to which this responsibility is given should be of a suitable
character. .

8o far as the States are concerned, there will be for a Legislature so con-
stituted the ready acquiescence of the larger States, who will in that case
not only give the lead for entering Federation, bub will also set in motion
the forces for grouping other States into units more equal in size and area
and federal content to the other States. .

The Committee is aware of the need for such grouping in matters relating
to the proper administration of Federal subjects; such, for example, as the
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‘proper administration of Federal lawa which will devolve upon the Courts
of the Units. -

In such a case with a Legislature as stable, even if to start with a majority
of the Indian States do not join Federation—though I personally think that
States Tepresenting a majority of the Indian States population area and
revenue would join—there need be no fear of granting responsibility in +h
Centre and thus meeting the insistent demand of British India. . - L

, - A. Hepvanr
November, 1933. ;

RAILWAYS UNDER THE FEDERAL CONSTITUTION. PROPOSALS

OF THR STATE OF HYDERABAD SUBMITTED BY SIR AKBAR
HYDARI, )

. 1. The following paragraphs are based uponr the assumption which seems
inherent in the conception of Federation, that the jurisdiction now possessed
by the British Government over the lands occupied by or for.the purposes of

the Nizam’s railways and the other railways in Hyderabad shall he retroceded
-to the State.

2. The State would desire that as regards the administration and manage-
ment of its railways ihe railway authority appointed by the State should
occupy a similar and parallel position and status to those laid, down for the
Railway Authority under the ¢ Sketch Proposals for the Future Administra-
tion of the Indian Railways*’; that is to say, as regards matters within
the jurisdiction of the Federation affecting the Staie’s railways the Federa-
tion would have the same rights and powers in relation to the Btate’s
rallway authority as in relation to the British Indian Railway Authority.

-~ 3. A constitutional guarantee should be provided ageinst nunfair diserimina-

-tion between the Biate’s railways and any other railways by- or under
legislative or administrative act of the Federation,

4. The State’s railways should be afforded a constitutional guarantee of
all reasonable facilities for the receiving, forwarding and delivering of
traffic upon and from the several railways belonging to or worked by any
other railway administration and for the return of rolling stock;’ such
reasona@le facilities to include the due and reasonable receiving, forwarding,
~and delivering of through traffic. by through bookings and at through rates.
"The amount of any through rate and its apportionment between the State’s
railways and the railways of the administration or administrations concerned,
in case of dispute, to be determined by a tribunal.

5. The Btate’s railways should be afforded a constitutional guarantee that
they and their traffic will not be subjected by another railway administration
to any undue or unreasonable prejudice or disadvantage in any respect;
whatsoever; and so that whenever for the same or similar traffic, or for the
same or similar services, a railway administration charges lower rates in
one case than in another the burden of proving that such lower rate does

not amount to an undue or unreasonable prejudice or disadvantage shall
lie on the railway administration, '

* 6. The State’s railways should be given a constitutional guarantee against
uafair competition. For this purpose the State's railways should be enabled
t6 bring before a tribunal any rate or charge made by another railway
administration in competition with the State’s railways which (a) places the
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State’s railway at an undue or unfair disadvantage in the competition; er
(b) is inadequate having regard to the cost of affording the service or
services in respect of which the rate or charge is made; and unlesa the
tribunal is satisfied, in either of the foregoing cases, that the action of the
railway administration in making the rate or charge is desirable in the
public interest (including the interests of the competing railways) the
tribunal shall cancel or vary the rate or charge.

7. The foregoing guarantees could not be made effective in practice without
the ancillary right on the part of the State’s railways to require information
from other railway administrations not merely as to the charges that are
being made by the latter but also as to the proportions of any such charge
attributable to (a) carriage of the goods on the railway, (J) terminals,
(¢) demurrage, (d) collection, delivery and other expenses.

8. It is obvious that the gnarantees referred to above involve the necessity
for a tribunal to interpret and give effect to them. The State is advised
that having regard to experience of English railway legislation the most
satisfactory system would be to set up & single permanent judicial bedy to
deal with disputes arising ander the foregoing guarantees. Moreover, it
may well be that traders will, as respects undue preference and facilities,
be given, either in the Constitution Act or at a later stage, similar rights,
and as in that case similar questions are likely to arise as between traders
and railway administrations, it would be most desirable, in order to avoid
inconsistent and overlapping decisions, that the same tribunal should
adjudicate upon all such questions whether arising between one railway
and another or between a trader and a railway.

9. Construction of Railways in British India is a Federal subject under
Appendix VI., List I., Head 12 (z), whereas construction by a State within
its own territory remains outside the Federal sphere,

In order to prevent friction in matters relating to comstruction the State
suggests that constitutional provision should be made whereby all r:nlw'ay
construction whether in British India or in a State shall be regulated with
due regard to (@) progressive extension of the Indian Railway BSystem;
(b) co-ordination of that system as a whole; and (c) the avoidance of unfair
encroachment by one railway administration upon the area served by
another,

In order to give effect to such a provision it would seem desirable that
every scheme of railway construction should be brought before an impartial
body whose duty it would be to hear objections to the scheme in the same
way as would be done by s Private Bill Committee in this country. The
State sees no reason why this function should not be entrusted to the tribunal
contemplated.
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Note on Federal Finance by Sir Manubhai Mehta.

. Under this /important head the Princes, by their resolutions at the
informal meetings of the Princes’ Chamber, have asked that: * no direct
"r.ax or levy of any kind, including income tax and corporation tax, shall be
imposed by the Federal Government with the States or on the subjects of
States. Federal sources of revenue shall be strictly confined to those mutually
agreed upon and mentioned in Appendix A, and no addition to thiam list
will be permissible without the free consent of each State.”

This de:qand has important bearings on paragraphs 138, 139, 141 and 142
of the White Paper dealing with the chapter on the aIlocatioﬁ of revenues.
The scheme of the White Paper provides that the Federal Government may
for the first ten years retain all the proceeds of income tax for its own
expenditure without allowing any contribution from income tax revenue to
the Provinces. The income tax revenunes would be assigned to the Governor’s
Provinces, but would be payable only after ten years, the assignment to the
Provinees during those first ten years being regulated on a gradually increas-
ing scale limited to a maximum of 75 per cemt. and & minimum of 50 per
cent., spread over the first ten years. Taxes levied on official emolumenta
of Federal officers and taxes on income earned im Chief Commissioners’
Provinces and other Federal areas will naturally remain with the Federal
Government, but all other revenues from income tax will be liable at the
end of ten years to revert to the Governors’ Provinces under the above
arrangements.

Paragraph 141 gives to the Federal Legislature power to impose surcharges
on taxes on income for Federal purposes. While such surcharges are m
operation, each State member of the Federation will contribute to the Federal
Tevenues a sum to be assessed on a prescribed basis. If any State has agreed
to accept Federal legislation regarding income tax, its contribution to the
- Federa! revenues under the contingency of surcharges mentioned above may
take the form of a corporation tax or a tax on the undistributed profits of
companies, : :

 These provisions of the White Paper are not quite acoeptable to all the
Indian States. Of course, such Statea as choose to make their contribution
in the shape of corporation tax will be free to do so, but as a matter of

" principle the Indian States generally ask for exemption from any form of
direct taxation.

If any contribution is called for from the whele of India during any
emergency, the Indian States desire that their contribution ought to be left
entirely on a voluntary basis and not made compulsory. If a surcharge is
required on account of any expenditure called for by war, the Indian Princes
demand that under their treaties they are entitled to free protection from
the Paramount Power, and it would scarcely be right or in accordance with
their trenties to insist upon obligatory contributions from the States in case
of war,

In the case of any other crisis, what the Princes ask for is that resort to
surcharges and contributions from States may be sought only as a dernier
tesort and only after exhausting all the other ways nnd means of meeting
the emergency. In the first place, every endeavour ought to be made for
curtailing the ordinary expenditure of Government; perhaps the expenditure
of the Military Department may have left room for curtailment if carefully
explored. And if after such exploration it is conclusively proved that fresh

19356 o
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. sources of raising revenue are absolutely necessary, the Princes desire that
all the sources of ‘indirect taxation must first -be exhausted. The present
duties on imports may be raised; if it is not possible to increase the duties
without setting in motion the law of diminishing returns and thus reducing
the very revenues it is sought to increase, the Princes suggest that fresh
excise duties may be levied on products of new indigenous industries sought
to be protected, like excise on matches, excise on tobacco, new monopolies,
manufacture of arms and explosives, .etc.

Even when all these ways and means are found inadequate and more funds
are needed to cope with an emergency of a specially grave character, it may
be safely left, to the Indian Princes to come to the relief of the Iederal
Government of their own free choice rather than out of compulsion, as they
have done during the past, during the time of the Great War and other
grave emergencies, but they object to compulsory contribution or any form of
direct taxation.

ManusaAr N. MERTA,
4th November, 1933.

APPENDIX, ]
FepERAL SOURCES OF REVENUB.

1. ¥ederal sources of revenue shall, subject to the rights of States, be
strictly confined to the following:—

(o) Maritime Customs;

(b) Salt;

(c). Export Opium;

(d) Excise duty on articles levled in 1931 in addition to Customs

- duties; subject to the rights of the maritime States when such excise
takes the form of countervailing duty;

(e) Receipts from federal commercial undertakings, e.g., federal rail-
ways, federal posts and telegraphs;

(f) Profits from federal currency;

(g) Cash payments and payments through ceded territories provided
that ‘“ g ' shall be treated as a vanishing item, rellef being given to the
States as quickly as possible.

. 2. Should the revenue yielded by the sources set forth above not suffice for
the expenses of the Federal Government, the Government should, subject to
the proviso in (g) make up the deficit by: —

(i) manipulating the aforesaid sources of revenue so as to yield higher
Tevenues;

(ii) by all possible economies;

{iii) by devising other forms of indirect taxes; and

(iv) by utilising if and when necessary the following reserve sources of
revenue, namely, excise duties on any of the following articles:

(a) matches;
{b) tobacco.
N.B.—The above echeme is subject to:—

, (1) The rights of the individual State under treaties, and agreements,
.. provided that no maritime State shall Jevy Customs duties lower than
those of British India.
(2) The conditions that pending disputes between individual States
and the Government of India ars immediately settled.
. 8. Where these proposed excise duties impinge on existing taxes in
mdlwdna.l Btates, adjustment will’ have to be made with them,
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Note dealing with Constituent Powers by
Sir Manubhai Mehta.

1. Provision for ultimate transfer of reserved departments at the end of
a period of transition.

The Princes do not approve of the mixing up of these subjects, like Army
and Defence as well as Foreigu Relations, with other Federal subjects in
List No. 1. Under Appendix VI attached to the White Paper, which pur-
ports to enumerate the subjects the Princes will be expected to agree to
federalise, the subjects of Defence and Army, as well as Foreign Relations,
according to th opinion of the Indian Princes, ought to be classified as Crown
subjects-to be listed separately from subjects which are purely Federal, and
though they understand that the subject of Army is ome reserved though
Federal, in contradistinction to Provincial subjects, the subjecta of Army and
‘Foreign Relations cannot, at this stage, be regarded as nnder the contro] of
the Federal Government. The relations of the Princes with regard to Army
and Defence are with the Crown and come under the sphere of paramountcy.
The Princes therefore feel that when any period is provided for the ultimate
transfer of the Reserved departments to the Federal Government, that they
ought to be consulted before any such transfer takes place. By their
treaties, they are entitled to look up to the Crown for protection against
foreign aggression as well as internal commotion, and no transfer of these
obligations from the Crown to the Federal Government can take place unless
with their previous consent. The Princes feel that their Treaties of Acces
sion ought to preserve this power of revision as all such treaties must be
bilateral in character, and the Paramount Power can be released from ite
obligations only with the assent of the Princes,

2. The proposal that there should be eome provision for the transfer of
subjects from the Federal Government to the units and vice versa,

The Princes do not agree to this.. They consider that no transfer of sub-
jects from the Provincial list to the Federal list, or from the Central Indian
list to the Federal list, onght to be allowed without their specific consent,
and such a power of constitutional amendment ought not to be within the
purview of the authority of the Indian Federal Legislature.. If any such
fundamental constitutional amendment is proposed, it could only be done by
8 fresh Act of Parliament, and before such an Act was passed by the Parlia-
ment the assent of the Princes should be taken, as such changes would
affect their Accession Treaties. The Princes should be free to agree to such
revision in their treaties adding to their Federal obligationa,

3. Constitutional changes. . .

No amendment in the financial arrangements affecting the Indian State
ought to be possible unless their previcus assent was secured. The Princee
attach great importance to their exemptiop from any kind of direct taxation
proposed by the Federal Legislature. If any amendment seeks any change
in this financial arrangement, their aseent must be first taken and such a
constitutional amendment should only be possible by a fresh Act of
Parliament. '

Similarly the Constitution ought to leave no room for any change in the
strength and composition of the Federal Legislature. The agreement of the
Princes will first be secured to the numbers of the seeats they wounld be
assipned in the Federal Legislature, and no decrease in tkis number nor any
change in the mode of their selection ought to be left within the competence
of the Indian Federal Legislature. Such a fundamental change ought to

19656 C2
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require a fresh Act of Parliament, and such & new enactment could only be
undertaken with the assent of the Princes. .

Amongst the safeguards that were communicated to the Lord Chancellor
at the third Round Table Conference by the representatives of the Indiam
Princes it was requested that:—

“ Any amendment of the Constitution shall— .
‘¢ (a) for the purpose of its introduction in the House require in
the first instance a two-thirds majority of the House in which it
is being introduced, and will only become Law after
f® (b) separate ratification and acceptance by three-fourths of the
Indian Btates represented in the Federal Legislature and by three-
fourths of the members representing British India, provided that
no alteration affecting the Indian Statea in the following matters
shall be deemed valid without the consent of the State concerned.
(1) Sovercign autonomy of the State.
(2) Representation allotted to any State in the Upper House.
(3) Minimum representation of any State in the Lower House.
(4) The alteration of the territorial limits of the State.
(6) Additions to the list of Federal subjects. - :
‘ The statutory and constitutional guarantees provided for shall be
unalterable except with the consent of each federating State.”

Taking this communication in relation with what they have said in the
present note, the gist of their demands amounts to the following:— !

Amendments in the Constitution may be of two kinds.

(1) They may be very informal changes of a routine character, not
impinging upon the rights or obligations of any wunits. Such amend-
ments ought to be possible without much difficulty and they may be
carried by a simple majority of votes in the Legislature. '

(2) But where amendments were fundamental and involved vital

- changes in the Constitution, especially when confined to the five matters
noted above, their passage through the Indian Legislature ought to be
hedged round by such safegnards as sought for under the devices of
absolute majority or other specified two-thirds or three-fourths majority
in a joint session of both Homnses. :

And even after the passing of such an amendment in the Indian Legisla-
ture, the Constitutional amendment could only be ultimately ratified by &
fresh Act of the British Parliament, for which again the assent of the
Indian States acceding to the Federation for such revision of their Acces-
sion Treaties ought to be first secured. '

This practically is embraced by what the Princes have. meant by - their
demand for freedom to secede.

) MAINUBHAI N. MzHTA.
. November 4th, 1933, '
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INTRODUOTION.

1. The Memorandum in which we submit our views on the various issues
raised by the White Paper scheme has heen prepared in two sections. In
the first section we have stated the principal modifications that should in
our opinion be made in the scheme in order to satisfy moderate public
opinion in India and have indicated very briefly the reasons justifying
them. In the second section we have attempted to answer the chief
criticisms directed against the basic principles of the White Paper proposals.

. We have throughout kept in view the declaration-of policy made by the
Prime Minister at the end of the first Round Table Conference on behalf
of the last Labour (overnment and endorsed by the present National
Government and the present Parliament. The salient sentences of that
deciaration are as follows:—

*“ The view of His Majesiy’s Government is that responsibility for .
the government of Indig should be placed upon Legislatures, Central
and Provincial, with such provisions as may be necessary to guarantea,
during a period of transition, the observance of certain obligations and
to meet other special circumstances, and also with such guarantees
as g]:re required by minorities to protect their political liberties and
rights, . ‘ . i

“In such statutory safeguards as may be made for meeting the
needs of the tranmsitional period, it will be a primary concern of His
Majesty’s Government to sce that the reserved powers are so framed
and exercised as not to prejudice the advance of India through the
new constitntion to full responsibility for her own government.”

It is in the light of this declaration of policy that we have examined the
White Paper prorosals. The modifications we suggest. do not affect the
basic structure of the scheme, They are intended to ensure that the reserved
powers are o0 framed and exercised as not ‘ to prejudice the advance of

India to full responmsibility >, and to secure that the perigd of transition
is not indefinitely extended.

Pant I.
Preamble to the Ack.

2. We consider that the preamble to the Constitution Act should contain
a definite statement that the ‘ natural issue of India’s constitutional progress
is the attainment of Dominion Status’, This declaration, as Lord Irwin
explained ir the announcement he made on behalf of His Majesty’s Govern-
ment_op October 81, 1929, is in accordanca with previous public declarations
of Ministers of the Crown and also with the directions given in the Instru-
ment of Instructions by His Majesty the King ¢ that it ie His will and
pleasu::e that the plan Jaid down by Parliament in 1919 should be the means
by which British India may attain its due place among His dominions.”
That the expression ‘‘ Dominion Status’ was not used in a ceremonial or
honorific sense is clear from the following extract from the message conveyed
to India by His Majesty the King-Emperor, through H.R.H. the Duke of

Connaught, on the solemn occasion of the inauguration of the new Central
Legislatures in 1921 :— ' ¢ °

‘“ For years, it may be for generations, patriotic and loyal Indians
have dreamed of Swaraj for their Motherland. To-day you have begin-
nings of Swaraj within my Empire, and widest scope and ample oppor-
tunity for progress to the liberty which my other Dominions enjoy.”
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Indian public opinion has been profoundly disturbed by the attempts
made during the last two or three years to qualify the repeated pledges
given by responsible Ministers on behalf of His Majesty’s Government. Since
it is apparently contended that only a definite statement in an Act of
Parliament would be binding on future Parliaments, and that even the
tolemn declaration made by His Majesty the King-Emperor on a formal
-occasion is not authoritative, we feel that & declaration in the preambls is
essential in order to remove present grave misgivings and avoid future
misunderstandings, : g

Ddte and conditiona for the inauguration of the Federation.

3. We consider that, following the precedent of some of the Dominion
Constitutions, a definite date after the passing of the Act should be fixed
by the Constitution Act for the inauguration of the Federation. We have
been assured that no serious difficulty is now anticipated in the way of an
early establishment of the Reserve Bank, and we have also been authorita-
tively informed by the witnesses who appeared on behalf of the Princes’
Chamber that a period of one year would be sufficient for the negotiations
in connection with the Treaties of Accession. If it is feared that unforeseen
difficulties might delay the inauguration of the Federation, power might be
given to His Majesty’s Government to postpone the date by meana of a
Royal Proclamation. .

In making this suggestion we have in view the psychological effect of such
a provision on the political parties in India. The uncertainty that must
necessarily result from the absence of any definite date in the Constitution
Act for the inauguration of the Federation and the possibility of further
delay arising from the procedure of an address in both Houses for the issue
of a Proclamation would seriously prejudice the formation or realignment
of political parties in India, On the other hand, we have reason to suppose
that if a definite date were fixed, even the parties which are dissatisfied
with the White Paper Constitution would probably cease to carry on an
agitation on the present lines and would be encouraged to concentrate their
attention on the new elections. We attach very great importance to this
development, since the satisfactory working of the new scheme must neces-
sarily depend on the existence of well-organised parties, prepared to work the
ocheme,

The Reserved Subjects,
The Army.

4. Weo have accepted the necessity for the reservation, during a period of
trapsition, of Defence, Foreign Affairs, and the Fcclesiastical Department.
We regret to note, however, that in spite of the insistent demands of the
Indian Delegates at the Round Table Conference for greater control over
Army sdministration and the promise contained in the Prime Minister’s
declaration that the reserved powers will not be so framed and exercised as
to prejudice the advance of India to full responsibility, the White Paper
provisions relating to the Army, so far from giving Indians gresater oppor-
tunities for influencing Army policy, actually make the constitutional position
in some respects worse than at present. While at present the Governor-
General and his Council, three Members of which are Indians, ¢ superintend,
direct and control ** the military government of India, the Governor-
General, assisted by a Counsellor appointed at his diseretion, will in future
solely determine Army policy. A direction in the Instrument of Instructions

* Government of India Act, Bection 33.
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to encourage joint consultation between the Ministers and Counsellors is
obviously no satisfactory substitute for the opportunities which the present
statute affords to the Imdian public of expressing its views through the
Indian Members of the Executive Council. Past experience of the actual
working of a similar direction to Provincial Governors as regards joint
consultation between Executive Conncillors and Ministers justifies this
statement. In Madrag under Lord Willingdon joint consultation was in-
variably the practice, while in some other provinces separate meetings of
the two sections of the Executive were the ruvle rather than the exception.
Nor were these variations due to local circumstances, for in the same
province under different Governors the practice has been different,

5. We summarise below the modifications that should, in our opinion, be
msde in the White Paper provisions relating to Defence : — )

(I1)* (@) The Army Counsellor should be a non-official Indian, prefer-
ably an elected member of the Federal Legislature, or one of the repre-
sentatives of the Indian States in the Federal Legislature.

(b) Theré ghould be a definite programme of Indianization with refer-’
ence to a time limit of twenty or twenty-five years, and one of the
primary duties of the Indian Army Counsellor should be the provision
and training of Indian officers for the programme of Indianization.

The position of the Army Counsellor, we may point out, will be funda-~
mentally different from that of any responsible Minister. Army policy
will, in all vital matters such as discipline, strategy, equipment, ete.,
be determined by the Commander-in-Chief. The principal functions
of the Army Counsellor- will be ** to express the views of the Governor-
General on defence matters in the Legislature, since these will impinge,
upon strictly Federal matters ”’,1 and to co-ordinate policy in all matters
in which the activities of the Army Department bring it into -contact
with the civil administration. We consider that for the discharge of
these very limited functions it would be more appropriate and desirable
to have a non-official Indian Counsellor, chosen by the Governor-General
io have a non-official Indian Counsellor,-chosen by the Governor-General
Governor-General who will be free to reject his advice.

(2) The Treasury control now exercised in respect of Army expenditure
by the Finance Member and the Finance Department should be con-
tinued under the new constitution. - We fully recognise that in cases of
differences of opinion the decision of the Governor-Gemeral, who is
ultimately responsible for defence, should be final.

(3) All questions relating to Army policy and the annual Army hudget
estimates should be considered by the entire Government, including all
the Counseliors and the Ministers. We again recognise that if the
united Cabinet should fail to arrive at an agreement regarding the
expenditure to be included in the budget or on other questions referred
to it, the Governor-General's decision should be final. This is the -
minimum that would satisfy the Indian public, especially as the White
Paper scheme involves the abolition of the Governor-General’s Council,
the Indian members of which have not only influenced Army policy, but
have actually participated in the determination of that policy.

(4) There should be a statutory Committee of Indian Defence con-
stituted on the lines of the Committee of Imperial Defence. The Com-
mittee should consist of the Commander-in-Chief and other Army experts, -

* _Sir Henry Gidney considers t'ha.t the Army Counsellor should be & non- '
official but not neceasarily a non-official Indian, ¢

t Para. 12 of the Second Report of the Federal Structure Committee.
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the princigal Federal Ministers and any other Ministers including
representatives of the Indian States whom the Viceroy may at his
discretion select,

(5) The cost of defence is primarily an administrative issue, but the
scale of Army expenditure is a dominant factor in the financial situation
and seriously reduces the margin available for the nation-building
services. OQur views on this subject are well known to His Majesty's
Government. We merely repeat our request that an endeavour should
be made further to reduce the military expenditure very substantially
and that the provisions we have suggested above to ensure ecomomy in
Army administration should be given effect to in the .Constitution Act.

(6) There shounid be a provision in the Statute requiring the consent
of the Federal Legislature to the employment of the Indian Army
outside India, except, of course, for the purpose of the defence of India
itself. At the third Round Table Conference His Majesty’s Qovernment
agreed to consider the suggestion how far the Legislature might be
given a voice as to the Ioan of Indian forces to the Imperial Government
‘“ on occasions when the interests of India mithin the sphere of defence
were not involved.'’*

" Qther Reseﬂ:’ed Subjects.

6. 'We consider that it is unnecessary to provide for more than two Coun-
sellors for the three Reserved Departments, since the administration of
Ecclesiastical affairs does not involve any appreciable work and can easily
be entrusted to the Army Counsellor. We have been assured that it is not
the intention to appoint more than two Counsellors, but the provision for a
third Counsellor in Proposal 12 has created some misapprehension in India,
for it is feared that if a third Counsellor is appointed and is placed in
charge of the special responsibilities of the Governor-General, there ia consider-
able danger of his developing into a super-Minister, whose activities must
necessarily take the form of interference with the work of the responsible
Ministers.
| Financial Safeguards.

7. In view of the great importance that has been attached at the Round
Table Conferences to the sterling obligations of India and of the attempts
that have been made in this country to exploit the mervousness of the
investor for political purposes, we have analysed in the second part of our
Memorandum in some detail the debt position of India.” Three conclusions
emerge from this analysis:—

(1) In the first place, five-sixths of India’s debt is covered by pro-
ductive assets, which are mainly State railways and irrigation works.

{(2) In the second place, the internal rupee debt of India is nearly

. - one and a half times the sterling debt and an appreciable portion even

- of the latter is held by Indian investors. . _

(3) In the third place, a considerable portion of the Tupee debt is

held by millions of small investors belonging to the upper and lower

.- middle c¢lasses who are politically the most vocal section of the population

. and among whom nationalist feeling finds expression in ite most intense

- form. -

The sigmificance of these conclusions lies in the fact that any factors
that affect the stability of Indis’s finances or its credit in England would
have serious repercussions on India’s imternal ecredit.

T Page 47, Indian Round Table Conference Proceedings, Third Session.
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8. We must also draw the attention of the Committee to another feature
of India’s debt. The total expenditure incurred by India on the Qreat
War was £207-5* millions or about Rs.311 crores at the rate of exchange
prevailing at the time. Of this sam the direct contribution from Indian
revenues towards Great Britain’s War expenditure was £146:2 millions or
Rs.220 crores, nearly two-thirds of which was found by borrowing. These
figures include the gift of £100 millions but not,” of course, the numerous
private gifts or the contributions of Indian Btates. If British India’s total
eontributions towards Great Britain’s war expenditure and the interest
paid on War borrowings had been utilised for wiping out the sterling debt
of India, the sterling debt to-day would have been very small; for a
substantial portion of the amount was borrowed before the War at low
rates of interest and until recently the securities were quoted at rates very
much below par. We fully recognise that these enormous contributions
were made by the Indian Legislature and we also recognise that whatever
the circumstances connected with the composition of India’s sterling debt
the position of the British investor is not affected. We have not referred
to this subject at any of the Round Table Conferences, and we refer to
it now with great reluctance for the last thing we desire to do is to exploit
for political purposes a gift made with the full assent of Indian representa-
tives. Nevertheless when attempts have been made in this country to
exploit the nervousness of the British investor for purposes of political
propaganda, it is necessary to bring to the notice of the British public
and of Parliament the fact that, if India had utilised the money which
she contributed towards the expenditure on the Great War to wipe out her
sterling obligations, the sterling deht to-day would have been very small,
‘We must appeal to the British sense of fair play to see that the financial °
sacrifices which India made in order to assist Great Britain in her hour
of need do not result in the imposition of severe restrictions on the powers
of the Legislature and the responsible Finance Minister in the adminisira-
tion of the country. Nothing would exasperate Indian public opinion more
than the realisation of the fact that the enormous sacrifices that India
had made have actually become the justification for impediments in the
way of her constitutional advance, .

9. We now proceed to indicate the modifications we suggest in the White
Paper provisions, ‘ :

(1) The fact that a large number of Indians have invested in Indian
sterling securities in this country and that an appreciable portion of the
Rupee debt is held by a large class of small investors who will b in 8
position to wield considerable political infiuence under the new constitution
constitutes in our opinion an effective safeguard for the security of India’s
finances and of her credit abroad. A special respomsibility in respect of
financial stability and credit has, however, been imposed on the Governor-
General. At the Third Round Table Conference attempts were made by
several delegates to define this respomsibility precisely and to restriet ite
apolication to specific cases such as borrowings to Deet budgetary deficits.
While considerable sympathy was expressed for this latter demand, the
difficulty of drafting a clause that would cover all such cases has apparently
been the principal consideration that has influenced His Majesty’s Govern- °
ment in retaining the wording adopted in the White Paper. If the
difficulties of drafting are found to be insuperable, we consider that the-

* The figures in this paragraph are taken from the publication “ India’s
c{fmltr&k_mtlon to the Great War" published by the authority of. the Government
of India.
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intentions of His Majesty’s Government should be made clear by means
of appropriate directions in the Instrument of Instructions.

(2) Wo recognise that if the Qovernor-Gemeral is to have a special
responsibility in respect of financial stability and credt, it will be necessary
for him to have a Financial Adviser on the apot, for it is better that he
should be guided by an adviser who is stationed in India and is in touch
with local conditions than that he should be obliged to invoke the aid of
experts in England who have had no direct or recent contact with India.
We have, therefore, no objection te the appointment of an adviser for a
limited period under the new comstitution, but it should be made clear
either in the Statute or in the Instrument of Instructions, that the inten-
tion is that he should not interfere in any way in the ordinary day-to-day
administration. :

Wo are further of opinion that there are considerable advantages inm
designating him Adviser to the entire Government, i.e., the Governmor-
General as well as the Ministry. Tt is also very important that the Finnncial
Adviser should be a financier approved by and acceptable to the Finance

Minister. The guccess of the Financial Adviser will depend not merely on
* his experience and knowledge but upon his personality and his political
outlook. His duties under the Constitution will be to advise the Governor-
General when he considera that the financial stability or credit of the
Federation is in danger: but a financial crisis is often due to the camula-
tive effect of a series of acta which individually are not of such consequence
ag to justify interferemce. It is obvious that the utility of a Financial
Adviser would be gravely diminished if he could deal only with the conse-

uences of a crisis and had no opportunities of preventing it by giving his
expert advice at the appropriate moment. It is, therefore, of the nimost

importance that the Minister, while retaining fully his right to reject the
advice of the Financial Adviser, be encouraged to consult him as frequently
as possible. We request the Committee to take the paychological factors
into consideration. If the Financial Adviser were chosen without the
agreement of the Minister and did not enjoy his confidence, the latter would
probably never consult him, however able and experienced he might be.

The inevitable tendency would be for the Finance Minister to isolate himself,
. a3 far as constitutional provisions would permit, from the Financial Ad-

viser, and the main object for which the appointment is cogsidered neces-
sary would be frustrated. On the other hand, if the selection were made
with the approval of the Minister, he would probably get into the habit
of consulting him and of accepting his advice without any prejudice to his

constitutional right to reject it in cases in which he considered it necessary
to do so.

(3) We have recognised the importance on financial grounds of the con-
stitution of & Reserve Bank. We do not propose to offer any detailed
observations on a subject which has been discussed by a special committee
here and is now before the Indian Legislative Assembly. We wish, however,
to emphasize here that it is of the utmost importance that the principal
oficers of the Bank, namely, the Governor and Deputy Governor, should
not be under the influence either of Whitehall or of the City. In the
course of the discussion which some of the Delegates to tl_ne Round Table
Conference had last year with representatives of the City, very great
emphasis was laid on the importance o_f establishing a Bank which had tlgo
confidence of the Indian public. Nothing would shake public confidence in
India more than the suspicion that the Governar and the Deputy Governor
were acting under the influence of Whitehall or the City.
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(4) The legislation in respect of currency and coinage - and of the
Reserve Bank should not, as proposed in paragraph 119 of the White
Paper, be subject to the previous assent of the Governor-General. (Two
Members dissent from this proposal.) '

- These provisions and the establishment of a Reserve Bank, independent
of the Federal Executive, would in effect mean that the Finance Minister
would not, in respect of currency and exchange policy, be responsible to
the Indian Legislature. We draw the attention of the Committee to a
statement made by the Secretary of State on December 24th, 1932, at a
meeting of the Round Table Conference, that * the British Government
have fully accepted the fact that there can ba no effective iransfer of
responsibility unless there is an effective transfer of financial re-
sponsibility.””® We do not see how Finance can be regarded as a trans-
ferred subject unless and uniil the Finance Minister is also responsible
for the currency and exchange policy of the country and is in a position
to determine that policy solely in the interests of India. Indeed, as we
have shown in the second part of the Memorandum, so long as the
currency and exchange policy of the country is reserved it would be difficult
for the Ministers in charge of Industry and Apgriculture to accept full
responsibility for the development of these Departments. It is wun-
necessary, especially at present, to emphasize the fact that the prosperity
of industry and agriculture is very closely connected with the -level of.
commodity prices, which, of course, is dependent on the currency amd
exchange policy of the country. ’

(6) Future Indian sterling loans should be raised on behalf of the
Government of India by the High Commissioner or some other suitable
agency. The Secretary of Btate in his evidence before the Committes
recognised the justification for a change in the present procedure. The
gnestion has & political aspect, since the necessity for securing the position
of the British investor is one of the principal justifications for the financial
safeguards, We realise that any change of procedure might result in a
higher rate of interest for Indian loans, but this possibility must be
faced by India at some time or other.

. Fiscal Convention,

10. Under the White Paper provisions, Commerce will b a transferred
subject, in charge of a responsible Minister, and fiscal policy will he deter-
mined solely by the Ministry and the Legislature. Since the special re-
sponsibilities of the Governor-General do noi include fiscal policy or the
other matters at present dealt with under the Fiscal Convention, the
Governor-General will, in regard to such matters, be guided by the advice
of his responsible Minister. We have no modifications to suggest as
regards the provisions of the White Paper, but in view of statemenis that
have been made in this country, we wish to draw the attention of the
Committee to the following passage in the Report of the Joint Select
Commitiee of 1919:— .

 Whatever be the right fiscal policy for India, for the needs of
her consumers as well as for her manufacturers, it is quite clear that
she should have the same liberty to consider her interests as Great
Britain, Australia, New Zealand, Camada, and South Africa.”

* Page 79, Round Table Conference Reporta, Third Series. -
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. The further declaration based on this passage made by Mr. Montagu
-1n 1921 in reply to a deputation from Lancashire canmot be too often
quoted. He said :—

‘ After that Report by an authoritative Committee of both Houses
gnd Lord Curzon’s promise in the House of Lords, it was absolutely
impossible for me to interfere with the right which I believe was
wisely given and which I am determined to maintain—to give to the
Government of India the right to comsider the interests of lndia first,
Just as we, without any complaint from any other parts of the Empire,
and the other parts of the Empire without any complaints from us,
have always chosen the tariff arrangementa which they think best
fitted for their needs, thinking of their own citizens first.”

The _col}ﬁdgnoe inspired by this declaration of policy and the policy of
discriminating protection (which, it may be noted, is a far more diluted
form of protection than the system in force in the Dominions) have led
to thq remarkable industrial development in India during the last decade,
to which reference was made by the witnesses who appeared on behalf of
the Manchester Chamber of Commerce. Any departure from this policy
would cause dissatisfaction of the very gravest character in India and the
consequences might be most disastrous even from the paint of view ot
British commercial interests,

11. At a very late stage of our deliberations a suggestion has been
made that while complete freedom in the matter of tariff arrangements
should be definitely recognised by Statute, there should be a clause pro-
hibiting discriminatory tariffs penalising British imports as compared with
those of other countries, imposed with the object of exercising political
pressure on Great Britain. 1t was explained that euch a clause would
not prevent discrimination against Great Britain if it was Decessary in
the economic interests of India, nor would it restrict in any way the
right of India to conclude trade agreements with foreign countries in the
interests of Indian commerce and industry. For instance, it was made
clear that & reciprocal agreement with Japan as regards the purchase of
Indisn cotton by Japan and the purchase of Japanese cotton goods by
India would not come within the scope of this clanse even if it involved a
certain measure of discrimination against Great Britain.

12. The possibility of the tariff being utilised as an instrument of
political pressure is remote, Qur fear iz that misunderstandings are
bound to arise if the Governmor or the Governor-General is the authority
that will decide whether there is a political motive underlying the economic
policy of the Ministers. If British politicians have been alarmed by some
of the statements of the Congress and some of the implicationa of Con-
gress policy, we venture to point out that Indian commercial interests
have also been very disturbed by statemenis in a section of the British
press that in the ecomomic interests of Great Britain there should be
no relaxation of Parliamentary control. '

13. We would like in this connection to refer briefly to the tariff develop-
ments in the past and to their psychological reactions on Indian publie
opinion. The efforts of Lancashire to interfere with the tariff arrangements
of India in the latter half of the last century, the abolition of the whole of
- the import duties in 1881 after & memorial by the Manchester Chamber of
Commerce and a prolonged controversy between the Secretary of State and
the Government of India, and finally the imposition of excise duties on
cotton goods in 1898, again under pressure from Lancashire, had had very
serions political repercussions on Indian public opimion, which are familiar
to all who are acquainted with the fiscal and political history of India
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during the last 50 years. The excise duty on cotton goods became a grave
political issue and the demand for its abolition continued long after the levy
of heavy import duties on cotton goods. The grant of freedom in respect of
tariff arrangements under the Fiscal Convention of 1919 and the abolition
of the excise duties in 1925 have had a remarkakble effect on the fiscal outlook
of India and in particular on its attitude om the gquestion of Imperial
preference. In 1926 India had refused to accept the full policy of Imperial
preference ; but a Bill for the grant of preference to British steel was carried *
through the Legislature in 1927 though by a small majority. The Ottawa
agreement was ratified by the Legislature last year by a very large majority,
and the Indian tariffi pow provides for preference for several classes of
British goods. The reason for the change has been explained in the evidence |
of Sir Charles Innes, who was a member of the Viceroy’s Council in charge
of Commerce for five years and is undoubtedly one of the greatest authorities
on Indian commercial matters. The following is his reply to Mr, Davidson’s
question No, 5007 :— .
1 think it was mainly due to the fact that the Indians realised that
it was for themselves to decide whether or not they would ratify that
agreement. In the old days, before we introduced this principle of
- diseriminating protection, every Indian thought that Britain kept India
a free-trade country in the interest of her own trade. When the Fiscal
Convention was introduced, and when we passed a Resclution in favour
of discriminating protection, and the first Steel Bill was passed, we at
once transferred all that from the political sphere to the economical
sphere, and 1n recent years in the Indian Legislative Assembly more and
more we have been creating a strong I'ree-Trade party. It was getting
more and more difficult for me to pass Protection Bills. I think that is
all to the good ; it shows the value of responsibility, and I am perfectly
sure that .if we had not taken that action, you would never have got -
the Indian to agree to preference on British steel, or to the Ottawa
agreement, and it seems to me a very good example of the stimulating
effect .of responsibility.” :
14. In thess circumstances we request the Committee definitely to recognise
by Btatute India’s freedom to regulate her fiscal policy without any reserva-
tions or qualifications. Such a course, we are convinced, would be fully
justified by the results. In our opinion, so far as the fiscal relations between
Great Britain and India are concerned, the question is mot whether there
will be any tariff discrimination against Great Britain but whether and to
what extent preference will be given to Great Britain. A constitutional
provision which might never have to be applied in practice but which would
tend to offend public opinion in India might seriously prejudice the develop-
ment' of any preferential arrangements as regards Great Britain, India
desires to shake handa with Great Britain in token of friendship based on a
recognition of equality. A proposal that she should Le hand-cuffed before
she is allowed to shake hands, lest she be tempted to strike, is hardly the

most expedient methed of beginning a new era of cordiality and mutual
. understanding. :

Commercial Discrimination,

15, The. question of Commercial Discrimination has been the subject of
prolonged negotiations and discussions for many years, Throughout these
discussions and negotiations, the expression ‘‘ Commercial Discrimination *
was used in a very limited sense. It had reference solely to internal restric-
tions on trade and commerce. It was never intended %o include tariff
arrangements and the other ma{;ters dealt with under the Fiscal Convention.
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In fact, the only reference to the subject in the reports of the first Round
Table Conference is found in the Report of the Minorities Sub-Committee.

16. On the question of principle there has always been a substantial
measure of apreement. The All Parties Conference which met in India in
1923 and which was presided over by that eminent leader of the Congress,
the late Pandit Motilal Nehru, stated in their report (commonly known as
the Nehru Report) that ¢ it is inconceivable that there can he any dis-
criminatory legislation against any community doing busiress lawfuly in
India . The statement was endorsed in even more emphatic terms by
Mr, Gandhi at the second Round Table Conference. It has been accepted
on the one hand that there shall be no unfair discrimination against British
companies operating in India, while it is equally agreed on the other side
that the Indian Government should have all the powers which Great Britain
and the Dominions possess to develop indigenous industries by all legitimate
methods, The difficulty throughout has been to define by legislation the
expressions ‘* legitimate ¥’ and ° unfair ”” and also the term ** indigenous *’.

17. The question was considered by the authors of the Montagu-Chelmsford
Report and also by the Simon Commission. The former in paragraph 344
of their report made an appeal to Europeans * to Le content to rest like
other industries on the new foundation of government in the wishes of the
people ”” and to Indians * to abstain from advocating differential treatment
aimed not so much at promoting Indian as at injuring British commerce ”,
The Simon Commission considered that it was not feasible to prevent dis
criminatory legislation by attempting to define it in a constitutional instru-
ment. Any such provision would, in their opinien, have to be drawn so
widely as to be little more than a statement of abstract principle, affording
no precise guidance to courts which wouald be asked to decide whether the
action complained of was discriminatory. The Parliamentary draftemen,
however, considered otherwise, and attempts have been made in the White
Paper in Proposals 122, 123 and 124 to deal with this highly complicated
question, The view of the Simon Commission has, however, been justified,
for the draft has already been found to be unsatisfactory and s complete
redraft has been suggested in the memorandum circulated by the SBecretary -
of State. We must point out thab if the clauses are drawn so widely as to
prevent. legitimate discrimination, the Government would be driven to Btate
socialism as the only method by which the provisions of the Act could be
circumvented.

18. Before we deal with this revised draft, we must state very frankiy the
apprehensions of Indian commercial and industrial interests in this matter.
A protective tariff, as regards which complete freedom has been given and
is to be continued under the White Paper scheme, is the most common and
perhaps the most effective method by which indigenous industries can be
fostered and developed. The clauses relating to commercial discrimination
also recognise that in the case of bounties, subsidies, or other payments of
grants from public funds, discrimination even in the case of British com-
panies operating in India would be legitimate under certain circumstances,
These, however, do not exhaust the methods by which other countries, in-
cluding Great Britain, have attempted to develop indigenoua industries or
to counteract attempts made by foreign companies to frusirate the objects
of a protective tariff, The particular diﬂ_iculty which is disturbing the minds
of Indian commercial men is the possibility of pqwerfu] fore}gn trusts 9stab-. s
lishing themselves in India and making it im_posslb!e for Indian industries to~
develop, not necessarily by methods which in ordinary commercial practice
would be regarded as unfair, but by theu: SUperior resources, pOWSrs of
organisation, political influence, ete. It is immaterial from the Indian

e

-~
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point of view whether these trusts are British or international, nor do we
seo how lepislation can differentiate between a foreign company which is
registered in Great Britain and a British company.

The question has already arisen in the case of the match industry. As a
result of the heavy revenue imposed on matches in 1922, & big indigenous
industry has developed, and the Swedish Match Company has also established
several factories in India. 'When the question mwhether the revenue duty
ghould be definitely recognised as a protective duty was considered by the
Tariff Board in 1928 one of the points which it examined was whether the
Government should introduce any special measures to curtail the activities
of the Swedish Match Company in the interests of the Indian companies,
The Board, which was presided over by an Indian and had a majority of
Indians, recommended that a no-discriminatory action was necessary, though
the situation required careful watching; but it is interesting to note that
the Tariff Board did not consider itself precluded from considering the ques-
tion of discrimination and examined several possible methods, such as the -
establishment of a quasi-monopoly under Government control, State control _
of sales and prices, and a differential excise duty.*

19. In dealing with the revised draft, it would probably be better for us
to etate clearly on what lines the draft should, in our opinion, be modified
rather than to suggest specific modifications of the draft. We summarise
below in the form of propositions our views on this subject:— .

(@) We have no objection to the general declaration as to British
subjects in regard to the holding of public offices or to the practising of
any profession, trade or calling. We would, however, very strongly
object to any provision which makes it impossible for India to dis-
criminate against subjects of the Dominions and Colonies which impose
disabilities on Indian subjects. We do not wish to elaborate the point:
further, for His Majesty’s Government are aware of the strengih and
intensity of Indian feeling on this question.

(b) Proposal 124 of the White Paper and the revised draft fully recog-

- mise that in respect of bounties, subsidies, or other payments from

public funds, discrimination would be legitimate. We would, however,
like to point out that the Report of the External Capital Committee of
1924, on which the draft is based, is not the last word on this subject..
The conditions imposed in accordance with the recommendations of this
Committee have so far been found to be satisfactory, but it is not im-
probable that altered circumstances will necessitate other conditions or
modifications of these conditions with a view to the encouragement of
Indian trade or industry. The clause should not, therefore, restrict the
right of the Government and the Legislature to impose further con-
ditions, if necessary.

(c) The claunses relating to the epecial provisions for persons who are
British subjects domiciled in the United Kingdom are based on the prin-
ciple of reciprocity. In the course of the discussions we have referred to
several methods by which Western countries have attempted to foster
and develop national industries and which might in certain circum-
stances be held to contravene one or other of these provisions. We have
two alternative proposals to make. .

20. We strongly hold the view that a friendly settlement by negotiation is
. by far the most appropriate and satisfactory method of dealing with thia

complicated matter. Any statutory safeguards given to British commercial

* A"pppndix A, Report of the indian Tariff Board regarding grant of
protectioni to the Match industry, 1928, '
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interesta would irritate public opinion and would operate as impediments
to be a friendly settlement. We therefore earnestly suggest the omission of
clause 123 of the White Paper and the corresponding clauses in the re-draft.
If any legislation which subjects to unfair discrimination any class of His
Majesty’s subject protected by this clause is passed by the Federal Legis-
‘lature, the Governor-General has already the right under clause 39 to reserve
the Bill for the significance of His Majesty's pleasure. Any such saction on
the part of the Governor-General would itself put the rival parties in the
proper frame of mind for a satisfactory agreement, The fear on the one hand
of the exercise of the ultimate veto and on the other the possibility of assent
being given in view of the strongly expressed public opinion in the matter
would probably induce the parties to arrive at a satisfactory compromise,
_(Sir Henry Gidney dissents from this proposal.)

21. A iess satisfactory alternative (though in our opnion much better than
the White Paper proposals) would be the inclusion of legislation, which
discriminates against any class of His Majesty’s subjects in India, in the
list of legislation which, under Proposal 119, requires the previous assent
of the Governor-General given at his discretion. It should, however, be made
very clear by means of a provision in the Btatute itself or by means of appro-
priate directions in the Instrument of Instructions that the assent should not
be refused unless the object of the legislation is ‘‘ not so much to promote
Indian commerce as to injure British commerce."

We consider that a clause drafted generally on these lines would be pre-
ferable, though it is open to the objection referred to in paragraph 12.

Iz the first place a provision of this sort would be more elastic than the
‘White Paper provision, for the Governor-General or the Governor, as the
case be, would be in a position to decide with reference to the merits
of each individual case whether the measure was a legitimate attempt, in-
tended to promote Indian industries, or whether its aim wae primarily to
injure British commerce in India,

In the second place it would avoid a reference to the Courts to which there
are obvious objections, some of which have been given by the Simon Com-
mission in paragraph 156, Volume II of their Report. We do not think that -
the Courts should be placed in a position in which they might have to give
a decision contrary to strongly expressed public opinion in the Legislature.
Indeed, any attempt to test the legality of popular legislation by a foreign
‘company would at once raise political issues and would tend to mobilise the
forces of publie opinion against the company concerned. European companies
have during the last four years realised -how extremely effective & boyoott, -
supported by public opinion, can be in India.

In the third place a reference to the Federal Court with the right of
appeal would mean considerable uncertainty and delay, which might in
certain circumstances frustrate the very object of the legislation., Moreover,
if the legality of the legislation is challenged, not immediately, but some
yoars after the passing of the Act, a decision of the Federal Court declaring
the legislation wltra wvires on the ground of discrimination would inqict
heavy losses on the companies, which in the meanwhile had invested capital
and commenced operations. ] -

92. We see grave practical objections to any constitutional provisions against
administrative discrimination. Indian Ministers in charge of Transferred
Departments in the Provinces have exercised unrestricted powers in respect
of contracts and the purchase of stores for the last twelve years and there
has been no complaint from any British companies that the powers have been
abused. Apart from the fact that any provision in-the new constitution
which would enable the Governor-General or the Government to interfere

19356 ' D
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with the discretion of the Indian Ministers in these matters would be very
strongly resented as an encroachment on the rights already granted by con-:
vention, we are convinced that administrative interference would, in practice,
seriously affect the relations between the Governor-General or the Governmor
and his Ministers. Xn practice no such discrimination against British com-
panies in India is likely to take place, especialy as the vast majority of the
sharcholders in many of the so-called European companies in India, such as
the jute companies of Bengal, are Indians.. The Indian shareholders, like
the shareholders of any other country, do not concern themselves very much
with political or racial issues so long as they get their dividends regularly.
Although the shareholders in the jute companies have been predominantly
Indian, the management and direction has, as is well known, been almost
exclusively European.

Itaway Board.

28. The question of the constitution of a Statutory Railway Board was
never discussed at the Round Table Conferences but was considered by the
Consultative Committee of the Round Table Conference in India. This
Committee, while recognising the advantages of the establishment by Statute
of a Railway Board for the administration of the Indian Railway system on-
commercial lines, considered that the Constitution should merely contain a
clause requiring the establishment of such a body and that the constitution,
functions and powers of the Board shouid be determined by an Act of the
Federal Legislature. We agree with_this recommendation. .

Federal Legislature.

24. We generally accept the proposals in the White Paper both as regards
the composition of the Lower Federal Chamber and as regards the method
of election to it.* The representatives of some of the bigger Indian States
have urged the desirability of smaller Legislatures and also the adoption of -
an indirect system of election. The arguments that have been advanced
against direct election are familiar to those who have taken part in the
constitutional discussions of the last five years, but since the matter is of

such vital interest we propose to deal with the principal objections which
are as summarised below :— :

(1) Direct election, even with Legislatures of the size contemplated
by the White Paper scheme, would necessitate extensive constituencies,
and with the comparatively undeveloped state of communications in
India it would be impossible for the individuasl member to maintain

that personal contact with the electorate which is the essence of the
democratic system.

) Th_e vast mass of the electors who are to he enfranchised under
the Wh:te Paper scheme ara illiterate, and in the absence of a well-
organised party or press, it would be difficult for the illiterate voter
to understand the complicated and in some cases highly technical issues

w@ich the Federal Government would deal with under the new con-
stitation,

* Some members of the Delegation would much prefer smaller legislatures
though they.are in favour of direct election to the Lower Chamber. One
member considers that in view of the special circumstances of his community
at present, indirect election would be preferable, :

A
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(3) India has not sufficient men with the neceasary qualifications to
fill Provincial and Central Legislatures of the size provided for in
the White Paper echeme, and a large Federal Legislature ia unnecessary
for the purposes of the Federal scheme, since the functions of the
Federal Government under this scheme will be very restricted. -

25. The first two arguments have been answered in the following passage
from the Government of India’s despatch on a similar propoeal made by
the Statutory Commission :— '

¢ ¥irst, the central elector has exercised the franchise with increas-
‘ing readiness and at least as freely ae the elector to provincial councils.
A pgreat deal of tho business of the central legislature is as intimate
to the elector, and is as fully within the scope of his understanding as
the business of the provincial councils,. @ We need cite only such
matters as the Sarda Act, the income-tax, the salt tax, the railway
administration, and postal rates. Even more abstruse matters, such
as the exchange ratio and tariffs, interest large sections of the elec-
torate. Second, the electoral methods natural to the social structure
of India may be held to some extent to replace personal contact between
candidate and voter, a contact which adult suffrage and party organiza-
tions make increasingly difficult in western countries. FThe Indian
electorate is held together by agrarain, commercial, professional and
caste relationa. It is through these relations that a candidate approaches
the elector, and in this way political opinion is the result partly of
individual judgment, but to a greater extent than elsewhere of gromp
movements. These relations and groups provide in India a means of
indirect contact between voter and member, reducing the obstacles
which physical conditions entail. Moreover, we are impressed by the’
further consideration that ten years ago Parliament of ite own motion
set up for the first time n directly elected Assembly, representative of
the whole of India. That Assembly, in part perhaps becanse it is
directly elected, has appealed to the sentiment of India, and sown the
seeds, as yet only quickening, of real representation. Accordingly,
unless new considerations of greater importance have to be taken into
account, we feel reluctant as yet to condemn an experiment nndertaken
so recently in a country awakerning to political conscionsness.”

Apart from the other weighty arguments which have been urged by
others' in favour of a system of direct election, we wish to draw the
attention of the Committee to the possibility, almost amounting to certainty,
of Provincial elections being fought on All-India issues if the Federal
Legislatures wore indirectly elected by the Provincial Councils. The result
would be that none of the advantages claimed for the indirect system could
be secured, since All-India issues would be voted upon by an electorate
of 35 millions instead of by the more restricted electorate recommended by the
Tothian Committee for the Federal Assembly,

26. As regards adequacy of qualified men to fill the legislatures, whatever
the conditions in the Indian Btates, no-one who ie in touch with corditions
in British India doubts that, except perhaps in the case of the depressed
classes, men with the necessary qualificatinos. will not be available. OQur
fear, on the other hand, is that the number of candidates will be em-
barrassingly large, _

97. We consider that there should be a definite provision regulating the
procedure for the participation by representatives of Indian States in

19356 D2
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matters of exclusively British Indian interest, The following formula
indicates the procedure which ir our opinion should be followed:—

(1) In a division on s matter concerning solely a British Indian
subject, the representatives of the Indian States will not be entitled
to vote.

(2) Whether s matter relates solely to a British Indian subject or
not will be left to the decision of the Spesker of the House, which will
be final.

(3) If a substantive vote of ‘ No Confidence’’ is proposed in the
House on & matter relating solely to a British Indian subject, the
representatives of the Indian States will be entitled to vote since the
decision on such a guestion will vitally affect the position of a Ministry
formed on the basis of collective responsibility. g

(4) There should be a definite provision in the Constitution regard-
ing the procedure on this important point, since the issues raised
affect the status and rights of the representatives of the Indian
States on a question of voting in the Legislature.

(5) If the Ministry is Ldefea.t.ed on a vole of the Legislature on a
subject of exclusively Britishk Indian interest, it will be for the Minisiry
to decide whether it should continue in office. It will not necessarily
resign as a result of the vote.

Provincial Constitutions.

.28. We approve generally the scheme of Provincial responsibility pro-
vided for  in the White Paper proposals, and our observations and sug-
gestions are confined to matters .of detail.

(1) We are very strongly opposed to the proposal that Law and
Order or any section of the Police Department should be reserved.
In the first place, the isolation of this Department would result in the
intensification of the hostility to this Department which would be
increasingly recognised as the agency of an alien Govermment. In
the second place, the maintenance of Law and Order 1s very closely
connected with the administration of the other departments, since
the Police are the agency through which in the last resort the policy
of the other departments is enforced. XFor instance, the periodical
Moplah outbreaks in the south, the tenancy agitation in the U. P.,
and the Gurudwara agitation in the Punjab were due to agrarian
or religions movements which necessitated action in the Transferred
Departments. To give another instance, the enforcement of pro-
l.nbltiox_n, 'w.hich has the sympathy of a large eection of the population
in India, is, as has been demonstrated by the American experiment,
primarily a question of Law and Order. -

(2) Any special provision for dealing with the terrorist activities in
Bengal .ar_ac_l els.ewhere, which would involve a restriction of ministerial
responsibility in respect of Law and Order, swould, apart from its

. Political reactions, defeat the object in view. It is well-known that the"

jigrrorlst activities have been aggravated by social and even religious
infl'uences, unemployment among the University graduates, and by
economic conditions of the Province in general. Absence of any
strongly expressed public opinion against the movement has also been
one of the principal factors that has contributed to its growth. Only
an Indian Minister who is very closely in touck with the classes of
the populatmn_ from which the terrorists are drawn can mobilise the
forces of public opinion against the movement and deal effectively
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with the social and the other factors that have influenced its growth.
(Sir Henry (idney dissents.)

(3) There is nothing in the White Paper scheme which could prevent
the Governor-General from carrying out the suggestion that, while Law
and Order would be completely transferred in the Provinces, there
should be & small organisation directly under the Governor-General
which would, in co-operation aith the provincial authorities, supply
him witk information relating to movements of a subversive characier
which extend over more than one Province and which raise questions
relating to the defence and security of the country. The military
section of the C.I.D. does, as s matter of fact, discharge this function.

(4) The Instrument of Instructions should definitely contain a direc-
tion to the Governors that the collective responsibility of the Cabinet
with a Prime Minister should be introduced from the very inception of
the provincial constitutions.

(5) Special responsibilities of the Governor.*

While we recognise that certain special responsibilities would have to
be imposed on the Governor in view of the demands of the Minorities
and other circumstances, we consider that the following modifications .
should be made in Proposal 70 of the White Paper:—

(i) In respect of the prevention of grave menace to the peace
and tranguillity of the Province, the Governor’s action should be
confined to the Department of Law and Order. In other words,

- these special powers should not bBe exercised so as to interfere with

the administration of the other Departments, It is suggested that
the special responsibilities should be restricted to cases in which
the menace arises from subversive movements or the activities of a
person or persons tending to crimes of violemce.

(ii) In the case of Minorities, the expression *‘legitimate

 interests *” should be more clearly defined and it should be made

clear that the Minorities referred to are the racial and religiona
minorities which by usage are generally included in this expression.

(iii) In the case of the Services, the expression '‘legitimate
interests ** should be clearly defined. The Governor’s special
responsibility should be restricted to the rights and privileges
guaranteed by the Constitution. (The other special responsibilities
of the Governor will be dealt with in the appropriate sections of
this memorandum to which they relate.) .

(6) The power of issning ordinances should be given only to the
Governor-General as at present. The Governor should kave no difficulty
in getting ordinances issued even in emergencies as at present.
(Some members of the Delegation dissent from this propesal and support

the White Paper proposal.)

. * gir Abdur Rahim is of the opinion that the special responsibilities and
special powers of the Governor as proposed in t.h_o White Paper will make. it
extremely difficult for responsible Governments in the Provinces to function
and considers that the provision made to meet cases of breakdown of the
Constitution should suffice to meet all serious contingencies. He is con-
vinced that if the rights and interesta of the Minorities and the Services are
ned in the Constitution Act itself that will afford more effective
protection to them. The Governor should, however, be responsible for carry-
ing out the orders of the Federal Government and protecting the rights of

Indian States,

properly defi
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(7) We are opposed to the creation of second Chambers in Bengal,
Bihar and the U.P. The opinion of the present Legislative Councils
in these Provinces is not conclusive in the matter. _

If, however, in spite of our opinion a second Chamber with a
nominated element is to be constituted in these Provinces, we con.sxder
that it should be definitely recognised that persons appointed Ministers
must be or become within a stated period elected members of one of the
two Chambers. (One member of the Delegation considers that in the
casw of the United Provinces a Second Chamber is necessary, while
another wonld like to have it in all the three Provinces.) . :

(8) In respect of the Governor’s Act, referred to in Proposals 92 and
93 of the White Paper, most of us would prefer that, if any legislation
were required for the discharge of the special responsibilities imposed
on the Governor, he should take fhe emtire respomsibility for such
legislation and should not be required to attempt to secure the assent
of the Legislature.

Federal Finance.

29.—(1) The allocation of the sourcegs of revenue between the Federa-
tion aid the units, which follows with slight modifications the recom-
mendations of the Peel Committee of the Third Round Table Conference,
is the result of a compromise and we do mot, therefore, suggest any change.

(2) In regard to the division of income-tax, however, we observe that
the contentions of the British Indian members of the Peel Committee
bave not been accepted. These members, realising the importance of
strengthening the financial position of the Federal Government by the
permanent allocation of a portion of the income-tax, agreed, as a com-
promise, to the suggestion that the proceeds of the income-tax which are
not derived solely from residents in British Tndia should be allotted to the
Federal Government, in addition to the Corporation Tax which would be
definitely classed as a Federal source of revenue. According to the figures
rlaced before the Peel Committee, the amount of income-tax so allotted
was roughly about 2} to 3 crores of rupees, or only about 20 per cent. of
the balance remaining after the allocation of the Corporation Tax to the
¥ederal Government. : '

Under the White Paper scheme, the portion of the income-tax fto be
assigned to the Federation has been fixed at not less than 25 per cent. and .
not more than 50 per cent. of the net proceeds, the exact percentage to be
fixed by a committee just before the inauguration of the Federation.

Bince the Percy Committee have definitely found that the pre-Federa-
tion debt of India is covered by the assets to be transferred to the Federal
Government, there is mo justificution in theory for the assignment; to the
Federal Government of any portion of the personal income-tax paid by
the residents of the Provinces, since no corresponding tax ‘on incomes will
be paid by the Btates. Any such proposal would have serious political
repercussions, for an economic issue of this sort might determine the line
of party cleavage in the Federal Legislature. It would be very deplorable
if at the very inception of the new constitution the representatives of -
British India and those of the Indian States were ranged in opposite
camps in the Federal Legislature. ; Coe .

. (3) In Proposal 137, it is stated that the Federal Legislature will be
empowered to assign the salt duty, the Federal excises and the export duties
“in accordance with such schemes of distribution as it may determine .
It should be made clear that the system of distribution should be on the hasis
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. of population or according to some other method that would not render
possible the exercise of administrative control over the units of the Federa-
tion, In other words, the scheme of distribution should not be interpreted
as including grants-in-aid as an instrument of eontrol .

. (4) There should be a provision in the Counstitution Act for the appoint-
ment by the Governor-General of a committee (say, three years after the
Federation has begun to function) to institute an inquiry into the financial
conditions of the Federation and of the British Indian Provinces and to
make recommendations for the allocation of the income tax to the Provincial
units according to a time-table, -

.

Public Services.®

30. No part of the White Paper proposals has caused more dissatisfaction
in 1ndia than the provisions relating to the Public Services. Before we
indicate our views on these provisions, we may draw the attention of the
Committee to certain features of the duties and conditions of service, par-
ticularly with reference to the key Service, namely, the Indian Civil Service.
The Covenant or contract signed by a member of the Indian Civil Service
- imposes many obligations on him, but confers hardly any rights or privileges,

which have all been granted either by Statute or by rules, such as the

Devolution Rules and the Classification Rules. The salaries and other con-

ditions of service have been varied from time to time and are still subject

to variation by the Secretary of State in Council. The duties and functions
of this Service have also undergone considerable changes. Originally the

Collector and Magistrate was a fiscal officer, a revenue and criminal judge,

the local head of the police, jails, education, municipal and sanitary depart-

ments. Owing to the increase of specialisation by the creation of new
departments, transfer of certain departments to the direct control of ihe

Imperial Government, de-officialisation of local authorities and other adminis-

trative changes due to the introduction of the Montagu-Chelmsford reforms,

his duties have been considerably restricted, but he continues to be the
administrative head of the district, whose principal functions, apart from
the collection of revenue, are the maintenance of law and order and the
co-ordination of the work of the different departments of Government in the
district. Many of the higher administrative appointments and almost all
the higher secretariat appointments in the Provincial Governments and in the

Government of India are reserved for the members of this Service under the

present Constitution. ) .

81. According to the White Paper scheme, the Secretary gf State will con-
tinue to recruit on the present basis for the two key Services, namely, the
Tndian Civil Service and the Indian Police. There is to bhe a statutory
inquiry after a period of five years after which Parliament will determine on
what basis future recruitment should be made.

Very strong objection has been taken in India to this part of the scheme
which is, it may be noted, not in accordance with the recommendations of the
Services Sub-Committee of the Round Table QOnfemnce, ‘We consider that,

. after the passing of the Constitution Act, recruitment for the Central Bervices
chould be by the Federal Government and for the Provincial Bervices,
including the Indian Civil Service and the Indian Police, should be by the

ts, who should have full power to determine the pay

incial Governmen A :
,I:,:gvother conditions of service for future recruits and also the proportion

* Wherever the word ‘ Indian ’ is used, it includes ‘ Statutory Indians.’
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of Europeans that; should be recruited.* We give below some statistics,
necessarily based on certain assumptions, as to the mumber of European
officers that would remain in service even if recruitment were completely
stopped in 1935:—-

Indian Civil Indian

Service. Police.
(1) Total sanctioned stremgth ... . 1,225 683
(2) Present strength (on 1st January, 1932,
latest figures available) ... 1,308 680
(3) Number of European officers at preaenb
(1st January, 1932) - 843 528
{4} Number of European officers if recruitment .
were stopped in 1935—
{a) in 1935 762 - 498
(b) in 1940 632 - 443
(c) in 1945 - 502 388

There would thus be a very snbstantml European element in the two key
Services for another generation, even if European recruitment mwere com-
pletely stopped after the passing of the Act. The proposal that a statutory
inquiry should be instituted after a period of five years is open to very
strong obJectmn The problem of European recruitment cannot be con-
sidered in isolation. It is very closely connected with standards of adminis-
tration, the state of communsl feeling and other factors which are of a very
controversial nature and raise political issues. Any such inguiry even of an
informa! nature would, therefore, have a grave disturbing effect on the
political atmosphere and would seriously affect the relations between the
Services and the Legislatures,

82. We now proceed to deal with the existing rights of officers appointed
by the Becretary of State in Council which are to be guaranteel by Statute,
We may say at once that we have no objection to the proposal that the pen-
sions, salaries, and the privileges and rights relating to dismissal or any
other form of punichment or cemsure should, in the case of the existing
members of the All-India Services, be fully aafeguarded by the Constitution.
We consider, however, that the Governor-General in his discretion (not the
Becretary of State in Council) should be the statutory authority for the
protection of these rights and pnvﬂeges We realise that the Governor-
General acting in his discretion is responsible to the Secretary of State, and
that constitutionally there would be very lititle change. Indian public
opinion, however, attaches great importance to this formal change, :wlnch
would be more in keeping with the rest of the Constitution.

To meet the reasonable demands made by the Services Association we are
prepared to go further and agree to the following concessions:—

(1) Although the members of the All-Indian Services, appointed after
the commencement of the Government of India Act of 1019, are mot
entitled to the * existing and accruing rights or to compensation in lieu
thereof ' referred to in Section 98B (2) of the Government of India Act,
we have no objection to the proposal that these rights should be ex-
tended to the officers appointed before the passing of the Act.

(2) We agree to the proposal that the right of retiring on propor-
tionate pension should be extended to all Evropean members of the All-
India Servives, appointed up to the passing of the Act.

* Bir Henry Gidrey dissents from this proposal,
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33._ Ozur objection is mainly to the rights and privileges which opernte as
restrictions on ministerial respomsibility. We foresee many administrative
develoPn_lents. We therefore consider that there should be no restriction on
t]'ls Ministers as regards postings, allocation of work, reorganisation of ser-
vices and functions, and other matters which relate to the enforcement of
policy and the efficiency of administration. The Ministers should also have
the power of abolishing individual appointments now held by members of the
A_Lll-Indw, Services, subject to right of eompensation in certain cases on the
lines indicated in the evidence of the Secretary of State.

34. We see no justification for the proposal to exempt from income-tax the
pensions of retired officers of the All-India Services. Any such exemption
would not benefit the retired officials resident in Great Britain or Northera
Ireland who are subject to the British income-tax and who come within the
scope of the double income-tax arrangements. Whether India levied an
income-tax on peusions or net, they would continue to pay income-tax at the
British rate. The only persons who would be protected are the retired
officials who have settled in foreign countries in order o evade the British
income-tax. We do not think that these officers deserve the sympathy of
Parliament or that any special constitutional provision should be made for
their benefit,

The question is not, in fact, connected with service rights or privileges, for
retired Britiesh officials ir India are subject to Indian income-tax, 'The
matter is one for adjustment between the British Treasury and the Indian
Government, if the latter decided to remove the present exemption.

It is possible that, owing to the fact that ‘under the Indian income-tax
provisions no exemptions are given for families, in a few cases the British
rate might be lower than the Indian rate of income-tax and that a few
retired officials in Great Britain and Northern Ireland would therefore
become subject to a higher rate of tax. To aveid any hardship in this com-
paratively small number of cases, we swvould have no objection to any arrange-
ments under which retired officials in Great Britain and Northern Ireland
would continue to pay income-tax at the same rate as at present.

Appointment of Governors.

85. Wo strongly feel that the Governors of all the Provinces should under
the new Constitution be eelected from amongst public men in Great Britain
and in India. Members of the permanent services in India, whether retired
or on active service, chould be excluded from these high appointments.

Automatic Growth of the Constitution.

36. The Simon Commission declared that one of the most important
principles which should be borne in mind in considering the constitutional
proposals was that the new Constitution should as far as possible contain
within itself provision for ite own development. .As the Commission
observed— y

* Tt has been a characteristic of the evolution of responsible govern-
ment in other parts of the British Empire that the details of the

. constitution have not been exhaustively defined in statutory language.

On the contrary, the constitutions of the self-governing parts of the
British Empire have developed as the reeult of naturg;l growth_, and
progress has depended not so much on changes made at intervals in the
language of an Act of Parliament as on the development of conventions
and on the terms of instructions issued from time to time to the Crown’s

representative.”
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The Prime Minister’s declaration which we have quoted in the introductory
paragraph of this memorandum also states clearly that— -

 In such statutory safepuards as may be made for meeting the needs
of the transitional period, it will be a primary concern of His Majesty’s
Government to gee that the reserved powers are so framed and exercigsed
as not to prejudice the advance of India through the new constitution
to full responsibi]ity for her own government.”

We recognise, however, that Parliament cannot now, once for all,

completely divest itself of its nltimate responsibility. We make no detailed
proposals as regards this subJact but indicate our 'news in the following
propositions : —

{(a) The machinery to be prov:ded in the new Act for the further
constitutional advance of India should not involve an inquiry such as
that conducted by the Simon Commission,

(b) The Constitution Act should definitely pive the power of initiating
proposals for constitutional changes to the Indian Legislatures. Such
proposals should be required by Statute to be placed before Parliament
in appropriate form through the Secretary of State.

(¢) The constitutional procedure required for implementing these pro-
posalg should not, except in a few strictly limited cases, involve
Parliamentary legislation.

{d) Provisions analogous to those of Section 19A of the present Govern-
ment of India Act should be inserted in the new Act for the purpose
of facilitating the devolution of authority by Parliament to the Indian
Legislatures.

Qur proposals are intended to secure that the process of further transfer
of responsibility shall be continuows. We recognise that during an initial
period, which in our opinion should not exceed ten years, certain provisions
of the new Constitution must remain unaltered. We cannot, however, too
strongly impress upon. the Committee that unless the new Constitution brings
the realisation of a Government fully responsible to the Legislature within
sight and its provisions are so framed as to render possible further consti-
tutional progress by the action of the Indian Legislatures, pohtlca.l activity
outside the Legislatures will continue to absorb important sections of the
politically-minded classes in India.

37. We have not in this memorandum attempted to exhaust all the issues
which the White Paper proposals raise. On the points, which we have not
spec:ﬁeally dealt with in the preceding pa.ragraphs we have expressed our
opinion either individually or collectively in the course of the discussions
or in the course of the cross-examination of the Secretary of State.

Aca Knan,
Appur RamETM,
M. R. Javagas, .
H. B, Gouz.
Smaraaz Aamap KHAN.
A. H. GaUzNAvVI,
PHIROZE SETHNA.
Bura Bivon.
Henry GIDNEY:
B. R. AmBEDEAR.
. _ ZarruLra KHAN,
B. Rama Rav, ‘ N. M. Josm.

éecretary, ' - . - -
British Indian Delegation.
17tk Nowrember, »1933.
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APPENDICES.
Parr II.
APPENDIX A.*

1 In thig section we propose to deal with the more important general
criticisms dl}'ected against the basic structure of the White Paper Bcheme.
Wg summarise below the principal points which have been raised in the
evidence of critics such as Sir Michael (’Dwyer and Mr, Winston
Churchill and in the newspaper campaign that hae been carried om in this
country for some time,

(a) ’I_‘h-e_ proposed All-India Federation is not an organic growth but
an artificial creation.

(b) The federal idea, which is an abstraction with no roots in the soil
was precipitately accepted by the Princes in their anxiety to safeguar«i
their future which they thought was threatened by the 1920 declaration
about Dominion Statuns.

(¢} The Provinces must first become political entities before the neces-
sary conditions for bringing a federal constitution into being can arise.

(d) There has heen a sensible deterioration in the services transferred
to responsible Ministers under the Montagu-Chelmsford scheme. There
should, therefore, beé a further period of probation during which all
the Provincial services,. except Law and Order, should be transferred
subject to ceriain restrictions and safegnards. .

(¢e) The ransfer of all services, except Law and Order, in the
Provinces would give the Indian responsible Ministers complete control
over the administration and development of all the mnation-building
servicegs and there should be mno Central responsibility until and unlesa
this experiment has proved a success,

The Evolution of the Federal Idea.

2. The use of the expression ** All-India Federation *’ in connection with
the constitutional discussions has inevitably suggested analogies which are
based on the genesis of federations in other parts of the Empire, in Europe
and America, and which, as explained in paragraph 6 of the Introduction
to the White Paper, are not applicable to the peculiar conditions under
which the Indian constitution has evolved since Great Britain accepted
responsibility for the government of India. The first three criticigms
referred to in the last paragraph have a special appeal to British politicians
who are accustomed to a gradusl and natural growth of political institutions
and have an almost instinctive abhorrence of novelty or idealism in con-
stitutional schemes. To answer these criticisms effectively it would be neces-
sary to describe in some detail the various stages, spread over a peried of
70 years, in the evolution of the present administrative and oon_stltutmnal
machinery of India. The Montagu-Chelmsford Report and the Bimen Com-
mission Report have described the process at some length and we shall merely
draw the attention of the Committee to the principal features of India’s

# Gome of the Members of the Delegation were not able to examine the
Appendices in their final form, It must not therefore be assumed that all
the Delogates have endorsed every one of the statements in the_Append:ces,
though they all accept the conclusions in Part I, subject to the dissents noted

in a few cases.
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constitutional development which have a direct bearing on the criticisme
referred to in the last paragraph. R :

3. The principal features of the Montagu-Chelmsford reforms were:—

(6) The demarcation of the Central and Provincial spheres of adminis-
tration and legislation by means of a classification of subjecta.

(b) An almost complete separation of the sources of Provincial and
Centiral revenues and the definite recognition of the financial autonomy
of the Provinces. . .

(¢) A preponderant non-official majority at the Centre as well as in
the Provinces, based on a widely elected franchise.

(d) Responsibility of the Executive to the Legislature in respect of
certain subjects in the Provinces. - : :

The degree of Provincial autonomy (we use the expression here in the sense
of freedom from control by the Central authority) attained urnder this system
has not been generally recognised. The Central Government does not now
exercise any control over Provincial expenditure except in respect of
certain matters affecting All-India Services. The budgets of Provineial
Governments are not submitted either to the Government of India or to
the Secretary of State for approval before they are presented to the
Provincial Legislatures; and Provineial solvency is ensured only by the
indirect method of control over provincial borrowings which, it may be
noted, has been retained under the White Paper scheme.

As regands the sdministration of the transferred subjects, there has been,
of course, little or no control by the Central Government, but even in
respect of the reserved subjects, the Government of India have in accordance
with 1:.113 recommendations of the Joint Select Committee of 1919 refrained
from interference, except perhaps in the domain of Law and Order, where
intervention has been more frequent owing to subversive movements extend-
ing over the whole of India. Mainly a8 a resuit of the financial independence
conferred on the Provinces, Provincial autonomy has already become an
accomplished fact, and provincialism bas found expression in the Central
Legislature even through official reprecentatives in a form which the
Central Government have often found extremely embarrassing.

4. The subjects classified as Central under the Montagu-Chelmsford reforms
are mors or le_ss the same as thore assigned to a Federal Government in
western countries. A Central Government which dischargee all the functions
of a Federal Government elsewhere is thus already in existence. Central
legislation Qoes not, of course, apply to the Indian States, but the range
of matters in which 'l:.he Btates have realised their polidarity with British
Indiz is very extensive, and, as we shall ehow presently, by means of
treaties, conventions, and usage a very close association with the Indian
States in the sphere of administration has already been established.

(a) Defence and Foreign Afairs.

As regards Defence, the Indian States are guarantesd ity f. ith-
out and they share with British India the oﬁligation fo:wog;gonmgfg::.
The external affairs of the Btates are also entirely in the hands of the
Government of India and Indian States are for international purﬁosea in
exactly the same position as British India,  An Indian State csnnot
hold diplomatic or other official intercourse with any foreign power, India,

of vourse, is a member of the League of Nations and at Geneva is repre~

:Ent_ed ag t:. tt;gff. by & delegation which in practice includes the ruler of an

LY
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(b) Railways.

The Government of India have complete control over the Indisa railways,
one-seventh of which run through Indian States. In respect of the strips
of territory over which the railways run in the Indian States, the Indian
Stat_'.es have in most cases ceded civil as well as criminal jurisdiction. In
ad-dltion to the British Indian railway system, many States have their own
railways which they themselves administer and control, but there is a oon-
siderable measure of control exercised by the Railway Board even in respect
of these railways. They are subject to inspection by the Government of
India and they generally follow the rules and regulations prescribed by the
Railway Board.

(¢) Currency.

Only eight out of 652 States have their own currency, but the currency
and exchange policy has always been determined by the Government of India
for the whole of India including the Indian States, for apart from other
factors, economic necessities have forced the Indian States to adopt the
currency policy of the Government of India.

(d) Posts and Telegraphs.

637 out of 652 Indian States have already accepted postal unity, i.e., they
have agreed to the States being considered for postal purposea as part of
British India and have accepted the administration of the Indian Posta and
Telegraphs Department in respect of post offices within their boundaries.
Out of the remaining 15, five have conventions under which they use British
Indian stamps over-printed with the name of the State,

(e) Customs.

The States are not consulted in regard to tariff or customs policy, which
under the Fiscal Convention is determined by the British Indian Central
Legislature and the Governor-General in Council, and customs duties levied
by the Gdovernment of India have, of eourse, affected the whole of India
including the inland States who form the vast majority of the Indian Btates.
Endeed, the question of maritime customs has been the subject of acute
controversy during recent years, and the federal process has been carried so
. far that, in the opinion of the Butler Committee, the Btates have a real amd
substantial grievance which cezlls for remedy,

(fy Scientific Departments.

These subjects do not raise any confroversial issues since the results of
departmental research are available for British India as well as the Indian
States. It may be noted, however, that in regard to one of the most
important of these Departments, namely, the Council of Agricultural
Research, the Indian States have got definite representation though on o
voluntary basis and some of them have actually made substantial contribu-
tions towards the expenditure of the Department.

(g) Taxes.

In regard to customs duties and the salt duty which contribute the bulk
of the Central revennes of the present Government of India, t!le bur(!en is .
shared by the residents of Indian States as well as those of British India.

5. It will be evident from the preceding analysis that in the domain of
. administration the process of federalisation has gone very far indeed. 1In
respect of almost all the subjects to be classed as federal under the new
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constitution, namely, Defence, Foreign Affairs, Currency, Exchange, Rail-
ways, Posts and Telegraphs, etc., there is now a common policy applicable
to British India as well as the Indian States, determined by the same
authority, namely, the Governor-General in Council, who, in the case of
British India exerciees his powers under the Government of India Act, and,
in the case of the Indian States, acts as the agent of the Crown:. There has,
however, been no parallelism in the political development of the two halves
- of India. The Central Legislature which exercises a powerful influence on -
governmental policy (and in the case of the tariff actually determines the
policy under the Fiscal Convention) contains an overwhelming majority of
elected non-officials from British India but has no representatives of the
Indian States. Administrative anity and the greater opportunities afforded
- to British India of influencing policy have necessarily given rise’ to a demand
for a closer association of the Indian States with the Certral Government.
Many of the proposals that have been discussed in the past bul which did
not actually materialise are referred to in the following passage from the
Montagu-Chelmsford Report:— -

““Lord Lytton’s proposal to constitute an Imperial Privy Council
which should comprise some of the great Princes resulted only in the
ophemeral and purely honorific body known as the Councillors of the
Empress. Lord Dufferin’s institution of Imperial Service Troops was
of much greater value in giving actual and useful expression to the
feeling of community of interests. Lord Curzon’s plan for a Council
of Ruling Princes and Lord Minto’s schemes first for an Imperial
Advisory Council and then for an Imperial Council of Ruling Princes
were guggestions only a little in advance of the time. The idea which
attracted his two predecessors gained fresh life as a Tesult .of the
conferences which Lord Hardinge held with the Princes to consider

. questions of higher education in the States. Lord Hardinge made no

secret of his desire to seek the collective opinion of the Princes as trusted
colleagues whenever possible on matters affecting their Order; and in
responding to His Excellency’s invitation, Their Highnesses the
Maharajas of Gwalior and Indore also laid strees upon the essential
idenj;ity of interest between the two halves of India. I.ord Chelmsford
carried the system of conferences further by utilising them for the
purpose of discussing general questions affecting the States as a whole;
and His Highness the Gaekwar in welcoming the new development
expressed the hope that what had by that time become an annual con-
ference would develop into a permanent Council or Assembly of Princes.
Moreover only last year the claims of the Btates to be heard in matters
of Imperial concern were signally recognised by the deputation of His
Highness the Maharaja of Bikaner to the meeting of the Imperial Con-
ference and the War Cabinet.”

As a result of the recommendation made in the Montagu-Chelmsford Report,
the Chamber of Princes was set up in February, 1921. It is not an executive
body and its functions are mainly deliberative, consuliative, and advisory,
It at_lvises the Viceroy on questions referred to him and it also proposes for his
consideration other questions affecting Indian States generally or which are of
concern either to the Empire as a whole or to British India and the States in
common.

The enormous incremses in customs duties since ‘the introductiom of the
reforms and establishment of the Fiscal Convention, which, as we noted,
mtg-oduce_d & measure of responsibility in respect of tariff policy, have tended
to intensify the demand for a closer association of the Indian States with the
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Government of India. As the Butler Committee have pointed out, during
Lord Reading’s viceroyalty a proposal was drawn up for the establishment of &
Zollverein, an important feature of which was the association of the repre-
sentatives of the Indian States with the Indian Legislature in the determina~-
tion of policy.

Individual Princes even before the publicatior of the Simon Commission
Report made no secret of their desire to associate themselves with British
India in 8 common federation. The following extract from a speech delivered
by the Maharaja of Bikaner in 1928 is quoted in the Report itself : —

“I look forward to the day when a United India will be enmjoying
Dominion Status under the aegis of the King-Emperor and the Princes and
States will be in the fullest enjoyment of what is their due—as a solid
federal body in o position of absolute equality with the federal provinces
of British India.” y

6. The federal idea, i.e., the desire of the Princes for a cloeer association
with British India for the determination of a common policy in respect of
matters of common concern, is thus not of recent origin. It is the logical
and inevitable result of forces which have heen at work for over 70 years. If
we rid our minds of mnotions and analogies snggested by the evolution of
federations elsewhere, it will be clear that the White Paper scheme providea
for little more than the formal associstion of the Indian States in an adminis-~
tration which has already been almost completely federalised, but has been
influenced predominantly by British India. The scheme is, therefore, not an
artificial creation but is a natural development of the policy announced in the
Declaration of 1917, It was definitely foreseen and provided for by the
authors of the Montagu-Chelmsford Report, as is evident from the following .
extract:—

* The gradual concentration of the Governments of India npon such
matters (Defence, Tariffs, Exchange, Railways, Posts and Telegraphs,
etc.) will, therefore, make it easier for the States while retaining the
autonomy which they cherish in internal matters to enter into cloger
association with the Central Government if they wish to de so. But though
we have no hesitation in forecasting such a development as possible the
last thing which we desire is to tend to force the pace. Influences are
at work which need no artificial stimulation. All that we need or can
do is to open the door to the natural developments of the future.”

7. From this brief aurvey of the administrative and political developments
in India, two conclusions emerge :—

(a) As a result of the rigid demarcation of Central and Provincial sub-
jects and in particular of the complete separation of the sources of Provin-
cial and Central revenues, Provincial Autonomy ie for all practical
purposes an accomplished fact. .

(b) In respect of the subjects to be classed as Federal under the new
constitution, the administration has not only been centralised so far as
British India is concerned but has actually been federslised. In other
words, in the domain of administration the federal process is almost
complste. . . . i

These two features of the Indian constitutional and administrative machinery
furnish an almost complete answer to the criticisms based on the analogy of
the growth of western federations. The conditions under which a federal con-
stitution is emerging in India are fundamentally dlﬁerent‘ from those which
existed in Australia, Canada, the United States of America, and Germany
before they adopted a federal constitution. In all t_hese countriee there
existed a number of completely independent States which had control over
their defence, their fiscal policy and all the subjects which are normally classed
as federal. The necessity for a common defence and the economic advantages
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of a customs union or a common tariff wall were the two powerful forces which
drove the Btates into a federal union. The British Indian Provinces can never
be in the position in which the States of the western federations were, for mo
scheme that we know of has ever suggested the devolution of central authority
on a scale which would make the Indian Provinces responsible for their own
defence or their customs policy.

The problem in the case of the other federations was to bring into existence
a common adminisiration and to devise & constitutional system suitable for the
administration of certain subjects on a federa] basis. The task of the con-
stitutional experts in respect of Indin i8 not the creation of a federal adminis-
tration but merely the adaptation of the present constitution to suit the
necessities of an administration which has been almost completely federalised,
but which is influenced by cne section of India. With all respect we venture
to point out that the argument urged by the Simon Commission and the
critics who have objected to the constitution of a federation simultaneously
with the creation of autonomous provinces has no ‘relevance to the Indian
problem which confronts Parliament now.

Deterioration in Services.

8. We must now deal with the charge that there has been a sensible
deterioration in the services transferred to responsible Ministers under the
Montagu-Chelmsford echeme. . This assertion has been made by Mr.
Churchill before the Committee and forms the basis of a great deal of the
press propaganda in this country. When Mr. Churchill was asked by Sir
John Wardlaw-Milne to justify the statement, Mr. Churchill refused to

develop the subject further gince * it would be painful to his Indian
friends.” : -

Though Mr. Churchill declined to give the source of his information or
the facts on which he based his conclusions, he explained that the deteriora-
tion he referred 4o was not in respect of persomnel but in respect of the
services rendered to the people. The only specific instances of deterioration
that have been cited by the opponents of Teforms in India are cases of
embezzlement of money in municipalities, corruption in some of the Services,
the supersession of two major Municipal Boards in Northern India, and the
growth in the arrears of municipal taxes in different Provinces. The
principal Services transferred to ministerial control in the Provinces under
the Montagu-Chelmeford reforms are:—

{a) Communications, g
(b) Education.

(¢) Medical Relief and Sanitation.
(d) Agriculture and Industries.
(e) Local Self-Government.

9. Communications.~—As regards communications, it is universally acknow-
ledged that there has been a tremendous improvement in the condition of the
roads, We do not claim that the improvement is solely or even mainly due
to ministerial direction. The greater interest shown in rural communica-
tions as a result of the pressure exerted by raral representatives in the
Provincial Couneils, the requirements of the rapidly developing metor
traffic, the comstitution of an All-India Road Board, financed by means of a
tax on petrol, and other factors have all contributed to the very striking
development in regard to transport facilities in India, - Indeed, as Bir
Charles Innes has pointed out in his evidence, the emergence of the motor-
bus which now reacheg remote villages has been one of the important factors
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that have contributed to the growth of politi i i

I political conscionsness in rural areas
anq to the z'nag.mtude of the mass movements that have been ga feature of the
political agitation during the last decade in India.

10. Education.—In the following statement the number of educational

institutions and the number of students attending them in 1921-22 and
1929-80 are given for comparative purposes,

Number of Institutions.

Percentage
1921-22.  1929-30. Increase.
(1) University Colleges - 231 313  35-50
(2) Secondary schools e 8,087 13,152 4834
(3) Primary schools ... 160,072 204,004  27-50
Number of Students.
(1) Universitiea.
(a) Boye “- 68,068 94,026  61.93
(%) Girls 1,529 8,141 10543
(2) 8econdary schools. . ‘
(a) Boys ... 1,110,360 2,009,181  80-95
. {b) Girls 129,164 237,027 B3-51
(3) Primary schools. . .
(a) Boys v ... 5,111,901 17,332,678  43-44
(b) Girls .. 1,198,550 1,801,408 57-81

The statement shows & very striking development in all classes of educa-
tional institutions. Particular attention may be drawn to the large number
of students at the Universities. The fipure for 1929-30 was nearly 100,000,
and it has enormously increased since then. This figure is of particular
interest with reference to Mr. Churchill’s statement that ‘' the propertion
of the intelligentsia in Indis is probably amaller in proportion to the
amount of the population than in any other community in the world—far
smaller than the proportion in Western countriea . Though the proportion
* of literates in India is comparatively very small, the number of those who
have received higher education is astonishingly large. We have not been able
to get mccurate statistics as regards uwniversity education in the prinecipal
countries of Europe, but we believe we are correct in stating that the
number of students at the universities in British India is not only absolutely
but relatively to the population greater than in some countries in the West,

11. Medical Relief and Saenitalion.—The developments in these Depart-
ments, 8s the figures given below show, have been almost as striking as
in the case of Edncation. The organisation of an efficient and fairly wide-
spread sgency for the prevention of epidemica has been a feature of the
sanitary administration of many Provinces,

19356 E
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‘MEeprcar. AND Punric Heanrs.

Ezpendifure (in crores of Tupees).
(1) Provincial.

Percentage
1921-22, 1929-30. increase.
{a) Medical 285 4.06 4245 -
(b) Publie Health - 1-41 262 8581
(2) Municipalities.*
{a) Medical -87% .93  38.81.
(b) Water supply, drainage and . .
conservancy 4.28* 584 3644
{3) Local Boards.
Hospitals and sanitation ... 1-09 2.02 85.32

* Figures relate to 1920-21.

Number of hospitals and patients ireated.

Percentage
1920. 1929, incrense.
1. Hospitale , :
(1) Btate ... 407 546  34-15
(2) Local Authorities ... 2,655 3,807. 43.39

I1. Number of patients treated 36,342,417 54,132,152  48.95

12. Agriculture and Industries,—It is difficalt by means of statistics to
indicate the improvements that have been introduced in agricultural methods
by governmental action. For a detailed description of the activities of the
Provincial Departmente of Agriculture and of the Central Board of Agricul-
tural Research, which was established as a result of the recommendations of
the Linlithgow Commission, we must refer the members of the Committee
to the official reports that are published annually. We may, however, give
here one instance of the results achieved by the application of scientific
research to agriculture. The imports of sugar into India wuntil very
recently were 60 heavy that the customs duties levied on sugar yielded
Rs.10-7 crores in 1930-31, i.e, mearly 23 per-cent. of the total customs
revenue and over 10 per cent. of the total net revenmue of the country.-
Owing to the introduction of improved types of sugar cane and the levy of
protective duties, the production of sugar is growing so rapidly that it is
estimated now that India will be completely self-supporting as regards sugar
within the next three or four years.

. The astonishing development of industries in India is generally admitted
and in fact has caused some alarm in foreign countries, It is, therefore,’
unnecessary for us to give any figures, nor do we claim that this develop-
ment is due to ministerial action in the Provinces. As we shall have ooccasion
to state in a subsequent section of this memorandum, it is only the Central

Government that can create the conditions necessary for the development of
industries,

13. Local Self-Government.—The principal services entrusted to local
authorities in India are rural communications, elementary education, medi-
ca] relief and sanitation., The statistics we have given above relate both to
Provincial and local institutions. Judging by these, it is obvious that on
the whole there has been a marked development. Emphasis has, however,
been laid not so much on the development of the services entrusted to the
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care of these authorities, but rather on the alleged irregularities and cases of
maladministration in some of the Provinces. We do nob, of course, deny
that there have been several failures, but such failures are, as the Simon
Commission have pointed out, in no way peculiar to India, and * they can
be paralleled at various times in countries with a far greater experience of
representative institutions.”” Nor have they been confined in India to the
Transferred Departments. There has not been in the history of Indian
administration during recent years such a colossal failure as the Bombay
Back Bay Reclamation Scheme, in which Lord Lloyd, who was then
Governor, took a personal interest and which has imposed a very heavy
burden on the finances of Bombay for many years. We would draw the
attention of the critics, who have sought to draw inferences regarding the
competency of Indian Ministers from a few failures in local self-government,
{0 the report of the Back Bay Enquiry Committee,* and also to the reports
of the Central Public Accounts Committee, which have brought to light
serious irregularities even in the administration of departments mnot
_entrusted to responsible Ministers.

14. In the administration of local authorities since the Reforms, Indian
Ministers have laboured under serioms difficulties whick can be traced
directly to the attempts to carry out in its fullest implications the recom-
mendation of the Montagu-Chelmsford Report that * there should be the
largest possible independence for local aunthorities of outeide control.”
Before the Montagu-Chelmsford Reforms, there was in India nothing that
could be recognised as local self-government of the British type. The prin-
cipal administrative change that was made as a result of this recommenda~
tion in the Montagn-Chelmsford Report and ita consequences have been fully
described in the following passage from the Simon Commission Reportt:—

¢ The principal administrative change made, in every province except
the Punjab, waa the substitution of an elected Chairman in almost every
district and municipality. This measure, designed to carry out the policy
of enlarging the sphere of self-government by removing official control,
in fact did far more than this: it radically altered the comstitution
of the local bodies and their relationship with the Provincial Govern-
ment. The official Chairman had not merely been the presiding member,
but actually the chief executive officer of the Local Board. In adminis-
tering its affairs, he had never been entirely dependent on the Board’s
‘own staff. He combined in his person the authority of the highest
revenue and the highest magisterial office in the district, and had in
consequnence at his command sn army of other officials whose services
he could and often did utilise in the discharge of his Local Board duties,
His functions as Chairman of the District Board merely formed part of
a varied complex the constituent part of which fitted in with, apd
simplified the discharge of each other. His revenue and magisterial
work tock him to every corner of his charge, and these tours served
at the same time to keep him in intimate touch—without any extra
expenditure of time, money or effort—with the requirements of local
] ministration,
boﬁr}lta;leems to bave been expected that an elected_ (}hnirman should
not only take the place of the District (_)ﬂicer a3 presiding member, but
should also, without pay and in such time as he could spare from his

- #% This Committee was appointed in 1926 by the Governmgnt of India 't:.o
enquire into the Back Bay Reclamation Scheme. It was presided over by 8ir
Grimwood Mears, Chief Justice of the {\llghahnd High Court.

 Para. 850, Volume I, 8imon Commission Report.

- 19856 Es3
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own affairs, be the chief executive officer of the Board, with such agsist-
ance a8 he might obtain from an ill-paid secretary, little better than a
minute clerk, and from the techmical officers such as the engineer and
medical officer.”’

It is not, therefore, surprising that there has been some loss of efficiency
in some of the Provinces. The principal defecta of the system introduced
on the recommendation of the Montagu-Chelmsford Report are, as has been
pointed out by the Simon Commission : —

(a) the absence of *‘ a class of skilled professional administrators who,
while they follow the policy laid down by the elected representatives,
are at once their advisers and the instruments whereby their decisions
are put into operation **; and

(b) the absence of a general system of grants-in-aid which in' this
country have been found to be more effective instruments of control than
the exercise of statutory powers by the Central authority.

Political and financial difficnlties have stood in the way of reform in local
self-government. The development of a system of grants-in-aid has been
rendered impossible owing to the extreme finanecial stringency in the Pro-
vinces, for a grant-in-aid is every ineffective as a means of controlling local
authorities unless it is substantial, The difficulties as regards the provision
of efficient executive officers for the local authorities have been partly
political and partly financial. The Collector of the district, who co-ordinates
the work of all Departments, is obviously the most appropriate executive
officers for the District Board, but so long as the Indian Civil Service is
not completely oconirolled by responsible Ministers, political considerations
will stand in the way of this important administrative development. The
resources of the local aunthorities are quite inadequate for the employment
of an executive agency as efficient as that which was under the control of
the Collector of the district before the reforms. It may be noted in this
connection that, as has been observed by the Simon Commission, wherever
(as in Madras) a system of grants-in-aid subject to inspection has been
adopted, there has been very little loss of eficiency. . .

15. The difficulties of dealing with local authorities who have been given
extensive powers, which in some respects are wider than those possessed by
similar bodies in this country or on the Continent of Europe, will be
appreciated by British politicians who are acquainted with the history of
local self-government in this country in the first half of the 19th century.
It is nnnecessary for us to remind the members of .the Committee of the
formidable difficulties which Sir Robert Peel and other British statesmen
had to encounter in the last century in reforming the police administration
and other local services. Indian local authorities are very jealous of any
interference with their newly-acquired privileges, and publicity is the only
weapon on which-the Central authority ean Tely. The system of surcharge
bas during recent years been introduced in several Provinces, and the
stricter audit which is now in force discloses irregularities which in the
pre-reform days never became public. :

The annual reviews of the administration of municipalities and local boards
Whl?h are issued, it may be noted, under the instruction of the responsible
Indian Ministers have also during recent years been of a very critical nature,
for it is obvious that public opinion-has to be created to some extent before
powerful and influential municipalities, such as Benares, can be supersedsd
by an exercise of the statutory powers. It is the extracts from these
reviews that have furnished the critics of the White Paper scheme with the
material for their press propaganda. The following letter from Sir Alfred

-
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Watson, which appeared in the * Times ’’ of 3rd June, 1933, summarises in
a few sentences the true state of affairs:—
¢ Much is being made by those who oppose advance in India of
extracts from the reports of the Provincial Governments on local self-
government in India. These are held to be the condemnation of Indian
control of Indian affairs, The point seems to be ignored that local self-
government is one of the transferred subjects in the hands of Indian
Ministers, and that all these censures are those of Indians upon the
administration of their own people; that does not support the contention
that Indians are indifferent to inefficiency or corruption in Government.
“ The level of municipal government in India is low, and has never
been anything else, but it is certainly improving under the watchful
criticism of the Indians in whose hands its central control has been

placed.”
Central Responsibililby.

16. We shall now deal with another contention which is the basis of the
achemes put forward both by Mr. Churchill and 8ir Michael O'Dwyer. It uas
been suggested that a scheme of provincial autonomy without Central
responsibility would give the responsible executive in the Provinces control
over all the vital departments that affect the welfare of the masses and in
particular over the so-cslled nation-building departments, Mr. Churchill
stated that the administration of these subjecta in vast Provinces should be
regarded by the Indian politician as * a majestic task,” and that he woul.d
not be prepared for a further transfer of responsibility until and unless this
great experiment proved a success. o
- 17. We deal elsewhere with the political and administrative objections to
the reservation of Law and Order. Apart from political and other con-
siderations, our assertion is that no Minister can accepi real responsibility
for the development of the nation-building services .u:_ulees the pol_icy in
respect of Central subjecta is also determined by a Ministry responsible to
the people. The five principal nation-building services are:—

(a) Education;
(b) Sanitation;
(¢) Medical Relief;
(d) Industries; and

(e) Agriculture. . ) . .
Ae regards the first two, it 18 generally admitted that the only impedi-

in the way of rapid advance has been finance, for there has he.en no
crlne:.l:':h of eitheryteachel;‘s or of qualified medical practitioners in India. As
has been made abundantly clear both by th_e Hailey Memorandum and also
by the evidence of eminent administrators like Sgr Charles Zgnneg, the finan-
cial difficulty arises from the fact that the margin of taxation in now very
small and the increased resources necessary fo.r these services can be pro-
-vided only by a revival and development of agriculture and industries.
Now the principal methods by :whicl_l the Gpvernment can create the con-
ditions favourable to agriculture and industries are:—
{i) Protective tariff; .
(i) Development of credit facilities; o . _
(iii) Transport facilities. (This is of specisl importance in India
since the railway system is owned and very largely managed by the
B lmdi:enaneen of a level of prices favourable for the development

iv) Main .
of(li?dustries and agriculture. (This, of course, is dependent on the

eurrency policy of the couniry.) -
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In other words, the administration of these two departments is vitally
connected with, and in faet dependent on, the policy of the Government of
India in respect of the tariff, banking, railways and currency, which are, of
conrse, Central subjects. We venture to doubt whether the Minister of any
country would be prepared to accept responsibility for the development of
agriculture and industries without control over the tariff, exchange and
currency policy of that country, It will be the function of the Central
Government to create the conditions favourable for industrial and agricui-
tural development by a tariff and currency policy suited to the country and
for the Provincial Governments to organise and build on the foundsations
laid. The prosperity of the agricultural classes, it is hardly necessary to
point out, depends mot only on the out-turn of their crops, but also on the
" prices they can secure for the commodities they grow. The results of
" laborious years of agricultural research and organisation might be completely
destroyed by an unpsound currency policy. I+ is superfluous, however, to
labour the point at present when stabilization of currency and prices with a
view to the revival of agricultural and industrial prosperity is a live issue
in most of the countries of Europe and America,

APPENDIX B.
. Inpw’s DeBT PosrTioN.
1. The following statement shows the debt and other interest-bearing obliga-

tions of the Government of India in England ard in India, outstanding at
the end of 31st March, 1933:—

(a) In India £ Millions. Rs. Crores.
(1) Loans ’ 446-9
{2) Other obligations (mcludmg

Treasary Bills, Post Office SBavings
Bank deposits, Cash Cerhﬁcates,

ete.) ... 258-5
Total in India ... . ' T05-4
{b) In England . ) :
(1} Loans 315-8 420-8
(2) War Contribations 16-7 22-3
(3 Ceapital value of rmlwa.y a.nnultles 470 . 62-7
(4) Other obligations .. 1-0 1-3
Total in England ... 380-8 507-1 ‘
507-1
Total in India and in England... 1212-56
Interest-yielding or productive assets.
(1) Capital chargeable to railways ... ' 751+6
Other assets including advances -
to Provinces ... . 217-8
968.9
(2) Cash, bullion and securities in ,
Treasury 36-9
(3) Balance of unprcductlve debt.
not covered by assets o 208-7

Total ... . 12126
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. 2. From this statement emerge two facts which are of the very greatest
importance to every British investor in Indian sterling loans and which can-
not be given too much prominence in the political comtroversy that is raging
in this country.

(1) In the first place it will be noted that five-sixths of India’s debt is
covered by productive assets, which are mainly State railways and irrigation
works. We need hardly point out that the new constitution provides for
the establishment of a Statutory Railway Board with a view to the manage-
ment of the Indian State railway system on commercial principles, un-
hampered by political influences in the day to day administration.

(2) In the second place it will be noted that the internal Rupes debt
of India is nearly 1% times the sterling debt. An appreciable portion even
of the latter is held by Indian banks, insurance companies, and individunal
Indian investors. It is obvious that any measures of the future Government
of India that would affect the stability of India’s finances or its credit in
England would have serious repercussions on India’s internal credit.

3. In this connection a word of explanation is required as to the com-
position of India’s internal rupee debt. Industrial development and invest-
- ment are still in their infancy in India and the educated middle classes, as
in France, invest a considerable portion of their savings in Government
securities, post-office savings banks, post-office cash certificates and, in the
case of Government servanta, the Provident Funds. The following figures
indicate the amazing growth of this form of investment, particularly during
the last ten years:

81st March, 8lat March,

1923. 1933.

Rs. Crores. Ra. Crores.
Post Office Savings Bank ... .. 232 42.6
Cash Certificates v 31 546
Provident Funds e . . 861 768

We have no recent figures of the number of persons who have invested
money in the Post Office Savings Bank or the cash certificates, but the Post
Office Bavings Bank depositors numbered 2,300,000 in 1929. The vast
majority of the Government servants contribute a portion from their salary
to the Provident Funds, and the number of persons who have invested in
Post Office cash certificates also probably runs into millions. These figures
are of very great political significance since as is well-known, the upper and
lower middle classes are the very section of the population who are most
¢ politically-minded ”’ and among whom nationalist feeling finds expression
in its most intense form. Any future Government of India which by its
financial indiscretions endangers the financial stability or credit of the
country would be very short-lived indeed, since it would have to meet the
united opposition of all these classes including the enormous army of
Government officers.

4. We must now analyse the unpreductive debt (or, as it is sometimes
described, the unallocated debt, i.e. the portion of the debt not allocated
to any productive assets such as railways) and attempt to discover the
circumstances under which the present figure of Re.207 crores has been
reached. In 1914 and 1915 there was no portion of_ the interest bear_ing
debt which was not covered by actual assets.® This statement requires

* This is based on paragraph 32 of the Mem'randum on the financial
separation of Burms, prepared by Sir Henry Howard and Mr. Nixon. .
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some explanation for those who are not acquainted with the mysteries of
India’s sccounting system. The figure of unproductive debt is, as has been
observed from the statement in paragraph 2, arrived at by deducting from
the total debt of India the amount which is allocated to railways and other
commercial assets. The amount debited to one of these commercial depart-
ments, as for instance the railways, represents the capital actually expended
on construction irrespective of whether the amount so spent was found
from loan funds or from current revenues. Thus, when a portion of the
surplus revenues was spent on railway construction an addiiion was made
to the railway debt and a corresponding reduction made in the unproduective
or unallocated debt. BSimilarly when sinking fund charges were provided
for wiping out the whole debt including the railway debt, the whole of the
amount was shown as a deduction in the unproductive debt {except the
small portion which by Statute has to be applied towards the reduction
of particular items of the debt). For instance, out of the 7 crores of rupees
which are annually provided in the Government of India budget for re-
duction or avoidance of debt, over & crores relate to the railway portion
of the debt but in the actual accounts the railway debt remains stationary
awhile there is a corresponding reduction in the unproductive debt. -

5. Two causes have primarily contributed to the growth of the unpro-
ductive debt since 1914-15. These are:—

(a* The heavy deficits in the Indian budgets from 1918-23 amounfing
to Rs.98 crores largely caused by the abmormal defence expenditure
after the Great War,

(b) India’s enormous contributions towards the expenditure by Great
Britain on the Great War. These contributions amounted to £146-2*
. millions at the end of 1939-20. This figure does not include the ex-
penditure on various special war services which have been estimated
at £57 millions up to the end of 1921-22. It includes, however, the
special war gift of £100 millions which India gave in March, 1917.
Of this sum of £100 millions, nearly £75 millions were raised in India
by means of the War loans in 1917-18, while as regards the balance
the Government of India took over the liability for interest on an
equivalent amount of the British Government War loan.

If India’s total contributions towards War expenditure and the interest
paid on War borrowings had been utilised for wiping out the sterling debt,
there would have been little or po sterling debt to-day, for a substantial
portion of the debt was incurred before ihe War, when the rates of
interest were very low. Until recently these pre-War Indian sterling
securities were gquoted at rates very much below par.

We may incidentally refer here to the answer given by the Secretary of
Btate to question No. 8405 put by Major Attlee. He stated that, out of
the debt of £100 millions put up by India enly about £16 millions were
now outstanding. It is true that out of the £25 millions, the liability for
which the Government of India took over from His Majesty’s Government,
only £16 millions are now outstanding, but it is not correct to say that
the sum of £75 millions borrowed in India by means of War loans has been
repaid. The War loans raised in the years 1914-19 in India were in most
cages short-term loans which were converted or repaid by fresh borrowings
in the subsequent years, either in England o® in India.

. * The figures given in this section are taken from the official publication
¥ India's contribution to the Great War”, pages 160-181,
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1. At the outset I comsider it necessary to state my entire position in
relation to the White Paper containing the proposals on Indian Constitu-
tional Reform. Having worked at the three Round Table Conferences
between 1930 and 1982, and taking a broad view of the Constitutional
question, the difficulties and complexities of which I appreciate, I have
come to the conclusion that no constitution which fails to satisfy certain
cssentials will meet the needs of the situation in India, or rally round it
a sufficient body of men willing to work it in the spirit in avhich it should
be worked. '

2. In my opinion those essentials are:-- -

(1) Responsibility at the -Centre, with such safeguards as in the
interests of India may be necessary for the period of transition, to be
established, soon after the passing of the Act, without prolonging the
transitory provisions contemplated by paragraph 202 of the White
Paper. ' .

(2) Provincial Autonomy with necessary safeguards for the period of
transition. ) . .

(3) The reserved subjects, viz.: the Army, Foreign Affairs, and also
Ecclesiastical Affairs, to be ander the control of the Governor-General,
only for the period of transition which should not be long or indefinite.

(4) A definite policy to be adopted and acted upon in respect of the
Resorved Departments so as to facilitate their transfer to the control
of the Indian Legislature and the Government within the shortest
possible distance of time, compatibly with the safety of the couniry
and the efficiency of administration in those departments.

{5) The constitutional position of India within the British Common-
wealth of Nations to be definitely declared in the Statute.

A1r-Jnpia FEDERATION.

8. The great contribution of the first Round Table Conference in 1930
was the evolution of the idea of an All-India Federation consisting of (a)
the Provinces of British India and (b} Indian States, not as an ideal to be
attained in a dim and distant future but as the basis of a constitution -
providing central responsibility to be set up as:- an immediate result of
Parliamentary legislation. . .-

4. In certain quarters it has been suggested that the Prineces, present at
the first Conference, rushed into agreement without clearly realising the
implications of what they wers saying and doing, and that during the time
that has elapsed since their enthusiasm for the Federation has waned
and that many of them are now unwilling or hesitating to join it. No one
has put forward this point of view more emphatically than BSir Michael
O'Dwyer, in his written statement and orsl evidence before the Joint
Parliamentary Committee. .

‘ The Federal idea was,” says Bir Michael O’Dwyer, * in 1930 welcomed
by certain Indian Princes anxious to safeguard their future which they
thought thrpabened by the 1929 declaration about Dominion Status: it was
rather hastily accepted by the Government then in power and by repre-
sentatives of the Liberal Party in the first Round Table Conference as a
possible means of_ securing the Central Government against control by the
Congress Extremists.” 1 venture to think that this observation of Sir
Michael betrays a regrettable ignorance of what had preceded the Round
Table Conference, and does less than justice to the Princes, the Government
then in power and the representatives of the Liberal Party, who were
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present at the First Round Table Conference nnder the distinguaished leader-
ship of Lord Reading, who had retired from the Viceroyaltyg::f India only
four years before the meeting of the Conference, and might be assumed -
to have a knowledge and understanding of the Indian situation. To under-
stand fully srhat Bir Michael’s view is, it is necessary to bear in mind what
he said in reply to certain questions put to him by Bir Akbar Hydari, the
representative (_)f the premier state 'of Hyderabad, and Sir Manubhai Mehta,
the Prime Mlm-ster of Bikaner. After confessing his ignorance of the fact
that several Princes had met at a Conference in 1918 and that they had
then come to the conclusion that they must work more or lesa on the
Federal ideal, and after admitting that he bad not studied that part of
the Simon Report which had recommended the immediate establishment of
the Council for Greater India, Sir Michael proceeded to explain his views
q.‘t_; length. 1 make no apology for quoting at length the gquestion put by
Bir Akbar Hydari, and the answer of 8ir Michael 0’'Dwyer.

8ir Akbar:— :

. {No, 636)— I think you will find that practically that is s0.””*® * Does
it not, _therefore, make youn alter, to a certain extent, the idea that really
the Princes’ declaration at the first Round Table Conference, which was
repeated with greater and graver emphasis as time went on In successive
conferences, was not a sudden outburst of enthusiasm but a realisation
of the conditions that were obtaining in India at the time, and the necessity
that there was, in their own self-interest, to try to get a constitution on
the lines of the White Paper? " * My view is,”” said Sir Michael, * that
the matter was rushed forward owing to the fact that the Government of
India Despatch of the 20th September still regards—and presumably the
Government of India were in communication with the Princes—Federation
as a distant idea. In a few months, at the first Round Table Conference,
the thing is put forward as being something almost immediately feasible.
That leads me to think that, although individual Princes and men of great
authority and position have given some consideration to it, the great body
of Princes had neither the time nor the opportunity to consider it at all,
and I am influenced in that view by what was said to me at the very first
Round Table Conference by some of the Princes individually. They bad
neither the time nor the opportunity. That is quite right, but as soon as
the time and the opportunity came and they were face to face with this
problem, then they thought it over, and they made a declaration. Is that
not possible? No. I think a great many of them who thought over it
had more and more misgivings about it.”

5. (No. 651—=8ir Michael O’Dwyer was on this point _cIoaaly examined
by Sir Manubhai Mehts also, and for the sake of convenience I quote the
whole of his statement in answer to guestions put by Sir Manubhai.

In the second paragraph of Part 1 of his Memorandum, Sir Michael
writes: ¢ The Federal idea was, in 1930, welcomed by certain Indian
Princes anxious to safeguard their future, which they thought threatened
by the 1929 Declaration about Dominion Status? "’ f‘ Yeg." .

(No. 652)—'* As regards this remark, may 1 ask Sir l_mchael if he had
the advantage of a talk with His Highness the Maharajah of }31ka.ner or
His Highness the Nawab of Bhopal, who were exponents of the idea of All-
India Federation at the first Round Table Conference? Had he any talk

* Thi to the previousquestion in which 8ir Akbar pointed out
thaizr 1111;: l(!,‘:;;;ifiﬁ:';careater ndia prcposed by Sir John Simun dealt mainly
and practically with all those questions with which the All-India Federal

Legislature would deal in future.
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with them?’’ Answer— Not with His Highness the Nawab of Bhopal.
I think I had a talk with His Highness the Maharajah of Bikaner.”

(No. 653)—* Did he say he was influenced by the idean of Dominion
BtatuspP’—*'“ No, other Princes said so to me.” _

(No. 654)—His Highness the Maharajah of Gackwar Baroda, His High-
_ness the Maharajah of Patiala, His Highness the Maharajah of Kashmir,
and His Highness the Maharajah of Alwar. Had Sir Michael any talk at
any time with those Princes?”’ ¢ I had talks with all of them except the
Nawab of Bhopal, but T am not going to give away any of the names of
my informants,” ,

(No. 635—" Did they say they were in favour of this idea of Federa-
tion because they were afraid of Dominion Status?’’ Answer—*‘ S8ome of
them said when the Declaration was made about Dominion Status they did
not realise what their position would be wis-a-vis a future British India.”

(No. 656)—'* The Declaration about Dominion Status was made in 1929?”
" Yes." L

(No. 657)—* This Declaration about Federation was made in 1930p"
13 Yes.l!

{No. 658)—** During that period had Bir Michael any occasion to talk with
any of these Princes?” * Yes.”

(No. 659)—°° Before the Declaratior was made?” ¢ No, after the Declara-
tion was made. The only opportunity I had to talk with them was when
they came here to the first Round Table Conference.” '

(No. 660)—*‘ After the Declaration was made Sir Michael had talk with
them?*? * Yes.” .

(No. 661)—** But not before?” * I thought you meant the Declaration
about Dominion Status.”

(No. 862)—*‘ That was made in 1929. After the opening of the Round
Table Conference the Princes declared on the very first day that they were
in favour of Federation?’’ *f Yes.”

{No. 663)— What was the ground for 8ir Michael's helief that they were
influenced by the idea of Dominion Status?” * Some of them told me so.”

{No. 664)—** After they declared for Federation?’’ /I do not think =all
the Princee individually declared for Federation, and, as I say, some ‘who
did declare for Federation changed their opinion afterwards, and made
no secret of the fact that they did so.”? )

Lord Winterton then asked:

(No. 665)—* Was your answer that those who had declared for indepen-
dence said so in private conversationsP” “ No, I am not prepared to
specify who they were. I had conversations with most of the Princes.
I cannot specify whether it was the time they were here for the first Round
Table Conference, Some of them told me that the Declaration in favour
of Federation was brought about largely by the Viceroy's Declaration about
Dominion Status. I am not prepared to give the names of those who stated
that to me.”

Bir Mannbhai Mehia then asked: '

_(No. 666)—‘ How does Sir Michael reconcile that belief with the Declara-
tion of the Princes that they were prepared to come into the Federation
only if there was central responsibility- and self-government. How are the
two ideas reconcilable? * Answer:—*I1 am not arguing with the rights
and wrongs of the case, I am only stating the reasons which some of the
Princes gave me for this Declaration that some of the Princes were willing
to come into the Federation.” .
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(No. 667)—* Were the Princes res i i i

; ponsible for this Declaration? "
Answer:—‘‘I am not prepared to be pressed for informsation as to the
pa\.rtlcular Pnnces,. who gave me their view. I do not think it is fair to
bring forward their names, but I know certain of the Princes who declared

for the Federation altered their vi h i
pabliory srated oms views when they went back to India. They

8. It is obvious that Sir Michael O’'Dwyer places those who differ from
hltp at a great disadvantage in so far as he states publicly that some
?rmces.,gxpresse@ to him privately their regret for their hasty action, but
is unwilling to give their namés, and I would therefore respectfully endorse
the view of His Gface the Archbishop of Canterbury, that it waa not fair
on the part of B8ir Michael to put in evidence the statements, which,
according to him, were privately made by the Princes. I submit that the
repeated statements and declarations of the Princes at their Conferences
and meetings of the Chamber of Princes and the repeated assurances given
by their representatives at the third Round Table Conference and at the
Joint Parliamentary Committee, can Iead to one, and only one, conclusion,
and that is that not only have the Princes not gone back on their original
attitude, but they still adhere to the idea of an All-India Federation. That
they have imposed certain conditions from the start of the first Round Table
Conference, is perfectly true. Some of these conditions are mno longer
matters of controversy, while others are capable of adjustment. I quote
below a statement which appeared in the * Times” of 6th July, 1933:

Princes’ Surpont OF FEDERATION.'
Chancellor’'s Statement.

« The Maharajah of Patiala, Chancellor of the Chamber of Princes, has
gent to Nawab Sir Liaqat Hayat Khan, his Prime Minister, who is one
of the States’ delegates to the Joint Select Committee, a telegram defining
his attitude to Federation, and expressing surprise that there have been .
allegations throwing doubt upon his support of the policy of _his Majesty’s
Government. His Highness states that his position is clear; since a general
agreement (known as the Delhi Pact) was reached between Princes and
Ministers in December last, he had adhered to the Chamber’s policy in
regard to Federation. He adds: L .

¢ Please repudiate all suggestions to the contrary. The authorities will,
of course, appreciate that our insisting on adequate safegpg.rds for the
protection of our autonomy, sovereignty, q.nq financial s_tabnht.y does not
mean opposition to Federation. In fact it is in the best lpterest.s of Im.ha
as a whole that the Federation ghould assure our continued connection
with the British Crown and stability in the Centre, to the safeguarding
of lmperial as well as Indian States Interests. ]

¢ Under the Delhi Pact, in the shaping _of which the Rulers of Patiala,
Bikaner, and Bhopal took part, existing differences were adjusted between
the two sections—Federationists, and Confederationista, The Princes were
unanimous in reaching & common policy in favour of joining an All.-Indla
Federation, subject to certain easentl_al safeguards being provided _u;d tl:e
new Constitution, through Confederation among guch States as desir tho
adopt that method, while leaving the door open to others to join the

Federation direct.” _ .
7. Tf T have given so much space to Bir M
it is because I treat him as rapresenting a num

ichael’s views on this matter,
ber of public men in England
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who have expressed more or less identical views in Parliament or on publ?c
platforms, and in the press, and I am only anxious to point out that their
views are neither correct nor fair to British India or to the Princes,

8. I shall now give a few facts in historical sequence to show that the idea
of the Federation was not suddenly sprung npon the Princes or British
Indians at the time of the first Round Table Conference:—

{a) The Simon Commission was appointed on 27th November, 1927,
and visited India between 1928 and 1929, and submitted their Report in
May, 1930.

(b) I shall invite the attention of the Committee to Vol. 2 (Part VII),
pp. 193-208, of the Simon Commission Report. Omn page 193 they say:
“ Tt would be more true to say that there is really one India, but that
the unity of India includes the Indian States as well as British India ’;
and then they quote from the earlier Report of Mr. Montague and Lord
Chelmsford as follows:— ‘

“ India is in fact as well as by legal definition one geographical whole.
The integral connection of the States with the British Empire not only con-
sists of their relations to the British Crown, but also in their growing in-
terest in many matiers common to the land to which they and the British
Provinces alike belong.”” The Report then goes on to say: * Whatever may
be the future which is in store for British India, it is impossible to con-
ceive that its constitutional developments can be devised and carried out to
the end, while ignoring the Indian States, It is equally certain in the long
run, that the future of the Indian States will be materially influenced by
the course of development in British India. The Indian Princes have not
been slow to acknowledge that their interest in the constitutional progress
of British India is not that of a detached spectator, but of fellow-Indians
living in a world which, for all its history of deep divisions and bitter
rivalries, preserves in some respects remarkable cultural affinities, and is
slowly working out a common destiny.” It was for these reasons that in
Qctober, 1929, the Commission addressed a letter to the Prime Minister and
drew attention to the importance, when considering the direction which the
Tuture constitution of India is likely to take, of bearing in mind the rela-
tions which may develop between ¢ British India and the Indian States.”
“ The Commission, recommended the examination of the relationship between
these two constiluent parts of Greater India, and further recommended that
a Conference should be called to which representatives of both British India
and the Indian States should be invited.”” This was in October, 1929. In
the same month, Lord Irwin, the Viceroy of India, returned from England
to India and made his famous announcement with the full authority of His
Majesty’s Government, that a Round Table Conference would soon be held.
The Commission in their Report published in May, 1930, expressed their
pleasure that such a Conference was going to be called. For obvious reasons,
the Commission could not make any concrete proposals for the adjustment of
the future relationship of the two constituent elements. The Indian States
.had not during their visit to India put forward their own views, and they
accordingly welcomed the prospect of an exchange of views at the Round
Table Conference, (Simon Commission Report, Vol. 2, p. 194.) In pars-
graph 228 of their Report the Commission quote an important statement of
His Highness the Maharajah of Bikaner to the effect that ¢ the Princes have
openly given expression to the belief that the ultimate solution of the Indian
problem and the ultimate goal—whenever circnmstances are favourable, and
time ig ripe for it—is Federation, which word has no terror for the Princes
and Governmenb?‘,he Btates.”” The Commission then refers with approval

Y
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to the language of caution of the Butler Committee, which, pursuing the
line of thought adopted in paragrapk 300 of the Montague-Chelmsford
Report in 1917-1918, gives a warning against the danger of trying to advance
in the direction of Federation too fast.

(c) In paragraph 231 of their Report they actually discuss the form
of the ultimate Federation, and in paragraph 234 they observe that
‘* Federations come about only when the units to be federated are ready
for the process, and we are far from supposing that the Federation
of Greater India can be artificially hastened, or that, when it comes,

. it will spring into being at a bound.” They say that *‘ what is now
needed is some organ, however rudimentary, which will for gome pur-
poses, however limited, address itself to the treatment of matters which
are of common concern to the whole of Greater India, not from the
side of the Indian States alone, mor solely from the side of British
India, but from both.”

They then put forward in paragraph 237, their proposals for the establish-
ment of the Council for Greater India—¢‘ a Consultative body having no
executive powers, intended to make a beginning in the process which may
one day lead to Indian Federation.”

{d) The next important State document, in which the ideal of an All-
India Federation is discussed, is the Despatch of the Government of
India, bearing date, September 20, 193). Like the Simen Commission,
they envisage the Federation as a distant ideal which '* cannot be
artificially hastened ” (vide paragraph 18, p. 11, of the Despatch).
The Government of India then go on to recommend ‘¢ the provision for
the Council of Greater India consisting of not less than 60 members,
of whom about 20 might be representatives of the States,”

{e) Referring to the treatment of the question of Federation in his
Report, 8ir John Simon said -in the course of his speech in the House
of Commons, on March 28, 1933 (vide Parliamentary Debates, House
of Commons, Vol. 276, No. 59 at p. 89) that the Indian States were
outside their reference, and that the Commission * have not taken
evidence from any Indian States. No Indian Princes came before us.
No Minister from any one of these great countries, some of which are
as big as some of the smaller countries of Europe, came and offered
his views.” 8ir John Simon then quotes from the speech of H.H. the
Mzharajah of Patiala, the Chancellor of the Chamber of Princes, who
spoke not for himself alone, but for a large body of Princes whom he
had comsulled. The Maharajah had said at the Conference:

% The main principle of Federation stands acceptable, and I echo the
confident hope expressed the other day by His Highness the Mahaya;ah of
Bikaner, that by far the larger proportion of phe States will come into tl:!e
federal structure at once, and that the ramnmder_ will soon follow.” 8ir
John Simon thought that this might be too sanguine a view, but he pro-
ceeded to draw particular attention again to the follomng words of the
Maharajah of Patiala:— g i thin

“ bave all made it clear, however, that we consider certain gs
to beW:ssential. We can only fe,derate wi’ﬁh a British .ln_dm. which has self-
government and not with a British India governed as it is at present. This
is a sentiment to which repeated expression has been given by other Princes
and their Ministers at all the Conferences, and the Joint Parliamentary
Committee.”” )

(f) I shall now refer to another public document, _though not of an

- official character. In 1928 the All-Parties Conference in India appointed
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a Committee t0 examine and report on the various constitutional pro-
posals then engaging public attention, and it submitted a report generally
known as the Nehru Committee Report. In the Report it is stated
that * if the Indian States would be willing to join such a federation
(i.e., a perpetual union of several sovereign States) after realising the
full implications of the federal idea, we shall heartily welcome their
decision and do all that lies in our power to secure to them the full
enjoyment of their rights and privileges.”

(g) T have been at pains to show that the ideal of Federation had
been engaging the attention of British Indians and Indian States for
some time, and that it had not been absert also from the mind of
certain important and high placed English statesmen even before the
Simon Commission came to discuss it in their Report. No doubt there
was a good deal of clearing of ideas which remained to be done,
and this could only be achieved by a Joint Conference of His Majesty’s
Government and the representatives of British India and the Indian
States. This opportunity was afforded by the Round Table Conference
held in London in 1930. There would thus seem to be no justification
for the snggestion that the Indian Princes hastily agreed to join the
Federation because, as suggested by Sir Michael O'Dwyer, they wanted
to protect their position against the possibility of British India achiev-
ing Dominion Status which was foreshadowed in the anmouncement
made in 1929 by Lord Irwin. If the representatives of British India
accepted it as a feasible basis of advance in 1930 at the Conference,
it was because they realised that (a) it wounld lay the foundation of
Indian unity, (b) it would provide an effective machinery for protect-
ing common interests and minimising the chances of friction between
the two sections of India; (¢) it would, by supplying a stable element
in the Indian Constitution, allay the apprehensions in the minds of
Britich statesmen in respect of changes to be brought about in the
character and composition of the Central Government in India, and
(2) it would promote the cause of progress and constitutional advance
in the Indian States themselves,

9. Whether the time for the establishment of the Federation of All-
India has come, or whether it will arrive after the Provinces have become
autonomous units and developed what is called * provincial self-conscious-
ness ”’, is a question which may now be dealt with briefly. In my humble
judgment the analogy between British India as it now is, and Canada and
Aunstralia as they were at the time of the establishment of Federation in
those countries, is not sustainable. British India already possesses a Central
Government. The problem in India is not to create a Central Government
there for the first time, but to alter its character and divide its functions
and powers from those of the federating Provinces and the States. This
problem did not, so far as I know, exist in Canada or Australia at the
dates of the establishment of the Federal Governments in those Dominions.
Whether, therefore, the Federation is established now or after some time,
the whole structure and sphere of action of the Central Government will
‘have to be altered. It is not quite clear what precisely is meant by
‘! provincial self-consciousness . In point of fact the provinces in India
have been existing as separate umits practically since the beginning of
British rule, though they have been under the gunidance of the Central
Government, and in the last 40 years, during which representative institu-
tions have been more or less developed, they have in their administrative
and economic life developed a consciousness which has at times been a
source of great embarrassment to the Central Government—particularly in
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the field of finance. While in certain branches of administration, e.g., civil
and criminal laws and their administration, there has been uniformity
nearly everywhere, in certain other matters of a local character, such as
land tenures, agriculture, local self-government, education, excise, in-
d_ust.nes, etc., each provinee has maintained and developed its local peculiari-
ties, and has thus become self-conscious. The fact is that the Provinces
have already developed & life of their own, and that the real point is not
that they have not developed individual self-consciousness, but that in
some cases there has been for some time & marked tendency towards too
much .of a provincial or local outlook. Quite apart, therefore, from the
finaneial pre-requisites such as the Ruserve Bank, the credit and stability
of the finances of Indis, which will be noticed later, I think that the
political conditions necessary for the association of the provinces into a
Federation already exist and the legal machinery for effectuating this
purpose can only be provided by parliamentary legislation. On the other
bhand. I very strongly apprehend that in a country like India with so many '
provinces, the danger of leaving it to the newly constituted legisintures !
of the Provinces to exercise their option in joining or not joining the .
Federation, onght not to be overlooked. One single province, if left to |
itself, may hold up the progress of the entire country, a contingency which t
I think will be most disastrous in the cireumstances of ‘India. Further,
to create autonomous provinces with responsible government functioning
in them, and to link them up to a Centre which is to continue to be
responsible to British Parliament, will only tend to frustrate the object
of those who believe in the mecessity of a strong centre, and may seriously
lead to the breaking up of that unity of India, which it has taken mora
than & century to build up. Autonomous provinces may, and probably will
prove too strong for an unreformed Centre. An arrangement of this
character will, it is apprehended, promote friction instead of co-operation,
between province and province, and between provinces on one side, and the
Centre on the other. Lastly, an unaltered Centre will be the object of
concentrated attack in British India; it will have no moral backing in the
country, and instead of playing the part of a unifying factor, will be treated
as a rival standing in the way of the provinces.

10. At this stage, I think it will be convenient to deal with some aspects
of the All-India Federation, which have formed the subject of eriticism
hoth in India and in England. It has been said that the proposed Federa-
tion is unnatural owing to the difference in the characier and structure
of the two constituent elements, viz., (@) the Provinces of British India
which have a framework of representative institutions, and responsible
government, bowever restricted in its scope, and operation, and (b) the
Indian States, which are governed autocratically and have no such institn-
fions as British Indian Provinces possess. '

I would point out that some Indian States, particularly those in the
South, already possess representative institutions, though there is much
room for their development. Others are showing a tendency to move
towards constitutional forms of government, and nearly everywhere in the
Indian Btates there is an awakening among their subjects who are urzing
their rulers to associate them with internal administration. Public opinion
in British India distinctly and strongly favours a substantial advance in
Indian States towards constitutional forme of government, and I think
I am right in saying that the Princes and their Ministers are keenly watch-
ing the signs of the times, I do not wish to impose my views on the
States, and even if I wished to do so, I could not. .

19366 F
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11. I am strongly of the opinion, however, that one result among others
of the association of British India and Indian States in the field of common
activity in the Federal legislature, will be to facilitate the passage of the
Indian Stateg from their present form of autocratic governme.nt I use the
expression in no offensive sense) to a constitutional form with the rights
of their subjects defined, ascertained, and safegnarded. It will be noticed
that during the proceedings of the Round Table Conference we made appesals
to their Highnesses and the replies given by His Highness the Maharajah of
Bikaner, and His Highness the Nawab of Bhopal, though lacking in pre-
cision, may well be treated as holding out a hope for the future. It has
next been urged in British India, and also in England, that the presence
of the mominated representatives of Indian States in the two Chambers
will introduce an element of a markedly conservative character, and will
practically be a substitute for the present official bloc in the Indian legisla-
ture. I do not wish to minimise or ignore the weight of this eriticism,
or the anomaly of the position, but, having considered it carefully and dis-
passionately, I have come to the conclusion that the risks of this bloc
generally acting as an impediment in the way of British India are not by
any means greaf. At any rate, they are not of such a grave character as
to justify us in rejecting the All-India Federation on that ground zlone. In
the first place I cannot believe—and there is no warrant for such an assump-
tion—that all Indian States representatives will think alike; secondly, I
think that differences caused by regional and economic interests are bound
to lead to diversity in policy and action among the representatives of the
Indian States; thirdly, I would draw attention to the list of Federal Sub-
jects in Appendix VI. The Federation being limited to subjects 1-49 in
List 1 of Appendix VI, the Indian States bloc cannot perform the functions
of the present official bloc in respect of those matters in which Indian

oil(alinion and official opinion in British India are ususlly ranged on opposite
sides.

12. I do not wish to disguise the importance from the Indian point of
view of some legislation which may be introduced at the jinstance of the
Governor-General. Bearing in mind this contingency, I have, from the
start, proposed that the representatives of the Indian States showuld not
take part in legislation or other proceedings in the Federal Legislature
which affect purely British Indian matters. So far as the attitude of the -
Princes themselves is concerned, it was very expressly stated by the Nawab
of Bhopal at the second Round Tahle Conference. During the course of
the discussion on the 28th of October, 1931, at a meeting of the Federal
Btructure Committeo, His Highness the Nawab of Bhopal said: ‘ May I
make the position of the Indian States quite clear? They are not at all
keen or anxions to vote on any matters which are the concern of British
India.” A similar statement was made by His Highness the Mazharajah
of Bikaner. There being no reference to this matter in the White Paper,
the question wae raised at a meeting of the Joint Parliamentary Committee,
and it was urged by some of us that there must be a statutory provision
1o the effect that rio member of the legislature appointed by the Ruler of
an Indian State shall vote upon any Bill or Motion affecting the interests
of British India alone, and being outside the list of Federal subjects as
mentioned in Appendix VI, of the White Paper, and that the decision of
any question as to whether it affects the interests of British India alone,
and is or is not outside the list of Federal subjects, should be left to the
Bpeaker of the House. The representatives of the Indian Btates took time
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to make a considered statement, and accordingly Sir Akbar Hydari made
s statement on the 30th May, 1933, which I quote below:

“We want to declare that the policy of the States is, as it has always
been from the beginning, not to desire intervention in any matter affecting
British India alone.

" At the same time we have also declared that the Indian Btates have an
equal interest, ss members of the Federation, in the existence of a strong
and stable executive, and, therefore, they may have the right to speak and
vote whenever such a question arises.

¢ If the scheme of the White Paper is carefully studied, then, provided
the matter is left to the good sense of the parties, starting with a gentle-
man’s understanding, and developed in practice into a well-understood
convention, this two-fold object will be attained without endangering either
of the principles which we have laid down at the outset.

¢“ The Round Table Conference in ita successive sessions refrained from
Iaying down a rigid formula, partly because of the difficulty of framing
one which would not overlap the limits in either directions, snd partly
because it was felt that this was a matter which could be suitably left to a
convention. -

¢ Wo therefore appeal to our friends on the other side to rest content
with the declaration we have made.”

I should like to draw attention to the fact that when Sir Hari Bingh
Gour asked whether Bir Akbar Hydari intended that the States were to be
the sole judges of when their representatives were to speak and vote, Sir
Akbar said that that was his intention,

. 18. I recognise the objection to what is called the in and out system,
and I also appreciate that a rigid provision of this character may prevent
the growth and expansion of Federation in future. Taking all the practical
difficulties into consideration, I think, however, that provision should be
made for a writien convention or rule on the subject meeting the point of
view I have argued above. It is obvious that in the absence of such a
written convention, even a few of the representatives of States might by
their conduct prevent the convention from coming into existence at all. It
seems to me, therefore, necessary that a reference to this rule should be
made in the Treaties of Accession. The rule framed should give power to
the Speaker to decide the question as to whether a particular matter is
one affecting British India alone.

In this connection I would also draw attention to the statement made by
Mir Magbul Mahmood a representative of the Chamber of Princes, in the
course of his evidence before the Joint Parliamentary Committee, which
does not seem to me to be guite consistent with the statement made by
Sir Akbar Hydari. I quote that statement below:

 On this question also the views that I have to put on behalf of the
‘Chamber of Princes’ Delegates and other States’ Delegates present at that
" meeting are that it would have to be left to somebody like that to interpret,
bus I have no specific instructions from the Chamber.”

The following questions put by me, and the answers given to them by
Mir Maqbul Mahmood, are important, and may well be quoted at this place.

Question: * Then I take your position to be that you are opposed to a
statutory provision prohibiting Indian_States' Delegates from taking part,
but you are not opposed to a convention?

Answer: “ No ™.
19866 F2
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tion: * If you are not opposed to a convention, will you please tell
mﬁz‘:vwit is posa{ble to .preveng, even two or three or four gf your repre-
sontatives from breaking that convention, and never allowing that con-
vention to come into existence unless we have some l_'ulo on thnt.‘pomt?

Answer: I have already submitted that this question was considered by
the Chamber of Princes’ Delegates, and some of the States’ Delegates who
were present at that meeting, and it was there thought that some_athmg in
writing in the rules would -be desirable, but the Chamber of Princes has
given no instructions on this specific question.’” :

Question:  You remember that it was said in the Statemel_rb—I am speak-
ing now from recollection, and if I am wrong I hope you will correct me—
or rather in answer to a question put by Sir Hari Singh Gour, that the
Indian States’ Delegates will be the sole judges as to when they shall inter-
fere and when they shall not interfere. Would you stand by that statement,
or mould you rather leave that matter to be decided either by the speaker
or by some other independent body, such as & Committee of Privileges of
the two Houses? *' :

Answer: © On this question also the views I have to put on behalf of the
Chamber of Princes’ Delegates and other States’ Delegates present at that
meeting are that it would have to be left to somebody like that to interpret,
but I have no specific instructions from the Chamber.”

If, therefore, proper care is taken to lay the foundation of such a con-
vention, its growth can be left to the future. I fear, however, that if no
provision is made in this behalf, the apprehensions of British India will not
be allayed. :

14. I would, however, urge that while on the one hand I would not, in
view of the peculiar conditions of Federation, object to their Highnesses
nominating such representatives as they might think fit, I could not agree
to their nmominating those officers who are really servants of the Crown,
l_)ut whose services have been temporarily lent to States.* To do so will,
in my opinion, amount to defeating the provision of the Statute that
persons holding any office of profit under the Crown should be ineligible for
membership of the Legislature, and the observance of this rule in the case of

Indian States is all the more necessary in view of the objection o the
presence of an official bloc in the Legislatura.

15. I presume that ordinarily the Indian States will be represented in the
Executive, that is to say, one or two of the portfolios will be filled by the
appointment of such representatives of the Indian States as may be willing
generally to support the policy of the leader who is called upon to form &
Ministry. Oqoe the Ministry is_formed, with the inclusion of representatives
from t!m. Indlgn States, the Ministers will no doubt act collectively, and if
the Ministry is defeated by the Legislature on a point which the Prime
Minister considers of a vital character, the entire Ministry, including the
representatives of the Indian States, will resign. ’

Ag the Federal Government will be the government both of the Indian
Staj:es, _and of British India, it is desirable that when an attempt is made to
extinguish _the life of the Ministry by a direct vote of mo-confidence, the
representatives of British India, and of the Indian 8tates alike, should take
part in th_e. proceedings of the Legislature, Om the other hand, if on a
pu_re_ly British Indian question the Ministry is defeated, and t’he Prime
Minister fegl that he has lost the confidence of the British Indian section
of the Legislature, and that it will be impossible for him to carry on the

* See on this point the evidence of Bir S8amual Hoare.
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administration without their support, he should be left free to resign. In
other words, the ordinary Parliamentary procedure should be pursued wuntil

a direct attempt is made to overthrow the Ministry of the day. I do not ‘

anticipate any such difficalty in regard to the Budget, as the Budget will
be a joint one . in which both British India and the Indian States will be
equally interested, :

I realise that occasions may arise, especially in matters relating to taxa-
tion, when it may be sought to impose a burden on British India alone, and
the representatives of the Indian States may be prepared to support the
Ministry of the day. In a case of this character it would be obviously unfair

for the Government of the day to tarn the scale in their favour by depend-

ing upon the suppori of the representatives of the Indian States. If an
occasion of this character should arise we should leave the contesi to be
fought out between the Government of the day and the representatives of
British India alone, leaving it to the Prime Minister in the event of a
defeat to exercise or not to exercise his option of resigning according to his
estimate of the situation. :

16. X carnnot, however, agree to the Upper Chamber exercising co-equal
powers in the matter of supply. Apart from the fact that the participation
of the Upper Chamber in the matter of supply will probably be wholly
opposed to British Parliamentary practice, and the present law in India, 1
desire to point out that the Lower Chamber itself, according to the proposed
constitution, will consist of 33} per cent. of representatives of the Indian
States, who will, so far as I can see, for some time o0 come, not be popular
representatives coming through the open door of election, ard the Upper
Chamber will consist of two classes of representatives, namely, British
Indians, who will be elected by the Provincial Legislatures, and represenia-
tives of the ¥ndian States, who will be a nominated bloe. It seems to me,
therefore, that to allow the Upper Chamber the right of voting supply will
amount to overloading the constitution with conservative inflnences, and may
conceivably have the effect of making the Executive irremovable.

'17. I notice with satisfaction that it is intended to provide that it will be
the duty of the Ruler of a State to secure that due effect is given within
his territory to every Act of the Federal Legislature, which applies to that
territory. Proposals 128 and 129 of the White Paper seem to me to be of a
consequential character, flowing naturally from proposal 127. It is obvious
that in regard to Federal subjects of administration the Governor-General

~must have the power by inspection or otherwise to satisfy himself that an

adequate standard of administration is maintained, and that the federating
States are carrying out the Federal purpose. The words: * throngh the
agency of State authority * were no doubt a concession to the eentiment of
the States. I think that in fairness the States cannot have any reasonable
objection to the Federal agency being empowered by the Governor-General
for the purpose of implementing the decisions of the Federal auntharity, if
and when a particular State refuses to earry out such decisions, or is unable
to carry them out in the spirit in which they should be carried out.

18. There remain now two important questions to notice. The first is the
question as to whether in the event of only 51 per cent. of the Indian States
coming in they will be entitled to any epecial considerations in the matter
of their voting strength, and the second is Federal finance,

19. As regards the first question, it will be noticed that paragraph 12 of

the Introduction to the White Paper provides that ‘“so far as the States
are oconcerned, His Majesty’s Government propose as the condition to be
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satisfied before the Federal Constitution is brought into operation, that the
Rulers of States, representing not less than half the aggregate population
of the Indian States, and entitled to not less than half the seats to be
allotted to the States in the Federal Upper Chamber, shall have executed
instruments of accession. If this condition regarding the representation of
States representing not less than half the aggregate population of the Indian
States, and entitied to not less than half the seats to.be allotted to the
States in the Federal Upper Chamber, is fulfilled but the number of acceding
States does not exceed 51 per cent. at the date of the inauguration of the

Federal Constitution, then the question will arise as to whether the acceding

States will be entitled to their full quota of 100 per cent. The question will
not probably be of much pelitical importance, as it is anticipated that if once
the bigger States offer to join, others will follow their lead. It is, however,
necessary to arrive at some decision on this point, and to provide for such
contingency as may arise. I submit that the most regular and proper course
to follow would be to leave the remaining seats unfilled, and to allot the un-
filled seats in future to such States as may at a later stage desire to accede
to the Federation. It has, however, been suggested that the residue should
be placed at the disposal of the Crown, and that the Governor-General shoald
be empowered to nominate persons out of that residue. In my opirnion,
nominations by the Governor-General will have a most demoralising effect on

* the Constitution, and will be, I apprehend, strongly resented both by British
- India and the Indian BStates. British India will strongly resent this
* nominated bloc, and the Indian States will not treat such nominated mem-

" bers as their representatives. Two. alternatives have been suggested: one is

that in the event of only 51 per cent. of the Indian States coming in at the
start, a higher value should be put upon their voting strength; and the
other is that the acceding States should be allowed to nominate a larger
number of members than they would be entitled to on the basis of the quota
reserved for them.

20. If one meed choose between these two alternatives, I would prefer the
latter, on the distinct understanding that it will be only a temporary
arrangement, and that rules will be framed on the subject so as to provide
for a State vacating the seats in excess of its proper share in favour of »
fresh incoming State. Further, it would be obviously unjust to British India
to give to the acceding States the full 40 per cent. of the seats reserved for °
the entire Indian Btates bloc, when the acceding States may represent only
51 per cent, or a little more of their total number. The weightage, if it i
0 be given as a mecessity of the situation, should be very moderate.

ResPONSIBILITY AT THE CENTRE.

21. In paragraph 2 of this memorandum, in enumerating what seemed
to me to be the essentials of the new constitution, I referred fo responsibility
at the Centre, with such safeguarde in the interests of India as may be
necessary for the period of transition. I would emphasize that such responsi-
bility should be established soon after the passing of the Act, without pro-.
longing the transitory period contemplated by paragraph 202 of the White
Paper_. '_I‘he.penod of transition between the establishment of the Naw
Constitution in the Provinces and the inauguration of Central responsibility,
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. should be of the briefest possible duration. And the composition of the

Executive Government consisting as it does of the Governor-General and
Members of the Executive Council appointed by the Crown, and their
relation to the Legislature, should be as little interfered with as possible,
The adjustments in the relations of the Centre and the responsible Pro-
vincial Governments should, I submit, rest on a very temporary basis, and
the power of the Cenmtral Legislature should mot be whittled or reduced
during the period of transition.

22. To my mind, public opinion in India will not favour or reconcile itself
to a constitntion which eeeks to establish Responsible Government in the
Provinces, without a simultaneous or nearly simultaneous change in the
character and composition and powers and duties, of the Government and
Legislature at the Centre. On the merits of the question too, it would be
extremely undesirable to change the character of the Provinces and leave
the Centre unaltered. If such & result should ensue, I should have no hesita-
tion in considering our labours at the three Round Table Conferences as
wasted, and the best intentions of His Majesty’s Government frustrated.
I think it is necessary to sound a vote of warning that I have considerable
doubt as to whether any organized political party in India would be pre-
pared to work such a constitution. '

23. I hold very stronpgly that Provincial Autonomy by itself will have
the certain effect of weakening the Centre. It cannot be seriously main- -
tained that the Centre as at present constituted is a strong Centre. The
Government of India consists of the Governor-General and seven members
of the Executive Council, including. the Commander-in-Chief. Three of
these members are Indians, of whom one has, during the last ten years, heen
a member of the Indian Civil Service or the Indian Finance Department.
The Assembly which 1a the Lower House has an overwhelmingly large majority
of elected members, there being in it an official nominated bloc consisting
of about 26 members., The Council of State coneists of 60 members, of
whom the non-officials, including nominated members, constitute the majority.
The Assembly, however, is not responsible, and the Executive is irremovable.
Except in those matters which are by Statute not open to discussion, or
which are not subject to the vote of the House, the Assembly can raise any
question by way of debate, snd can exercise its voting power. The relations
of the Legislature, constituted as it is and possessing as it does a large
elected majority, withont any constitutional responmsibility resting upon its
shoulders, and the Executive which is irremovable by that Legislature, but
is answerable for its conduct to Parliament, cannot be and have not been
vory harmonious. In actual practice it has not nnoften happened that the
Legislature has refused to support proposals put forward by the Government,
or to grant some of their demands and even to pass the voiable portion of
the Budget. In tho circumstances existing in India, which only tend to foster
& sense of political struggle and restlessness, the Legislature is apt at
times to be affected by some strong ocurrents of thought in the
country, and this cannot be conducive to harmonious relations between it and
the Executive. Incidentally, the present state of things is wholly detri-
mental to the growth of a compact party system or even well defined
groups based on differences of an economic and social character. The
present system, is, in short, not calculated to foster or encourage that
gense of responmsibility which can only arise if it is felt that the effect of
a particular decision may be to throw out the Government of the day,*
and to transfer to other shoulders the responsibility for implementing it.
On the other hand, the existence of an overwhelming majority of elected
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members has at times compelled the Government to accept compromises
which it would not have done if it knew that it had a party to support it.
These differences which have arisen between the Government of India and
the Legislature have not tended to strengthen the position of the Govern-
ment in the eyes of the public; on the contrary, they have weakened their
position and affected their prestige in the public eye. An irremovable
Executive may survive repeated defeats by an irresponsible Legislature,
but it can do so only at the cost of its moral bold upon pablic opinion. In
this connection I would invite the attention of the Committee to the
valuable evidence of Sir John Thompson. In the Memorandum submitted
on behalf of the Union of Great Britein and India by Sir John Thompson,
Sir Alfred Watson and Mr. Villiers to the Joint Select Committee, they
say:—" The present position is not satisfactory, with a responsible Legis-
lature and an irremovable Executive.”” It was further developed by Bir
John Thompson in the course of his oral statement to which I would invite
attention. Bir Charles Innes, who retired only a few months ago from
the Governorship of Burma, and who was before that a very distinguished
member of the Viceroy’s Executive Council, and to whose Memerandum
I attach the very greatest importance, thus expresses himself or this point.
¢ His Majesty’'s Government announced’’ observed 8ir Charles, * that it
was their intention gradually to introduce responsible government into
India, and the Government of India Act, 1919, was the first instalment of
that promise.”” * Some 6,000,000 people were enfranchised. Partial responsi-
bility was introduced in the Provinces, and though the principle of
responsibility was not admitted at the Centre, the Executive Government
was confronted by a Legislature enjoying large powers. The results were
what might have been expected. The transitory stage is always a difficult
stage. Incomplete self-government is the most difficult form of government.
It is always, so to speak, reaching out to fulfil itself. Canada in the first
half of the nineteenth century offers in some respects a parallel to the India
of to-day. There was an irresponsible Executive confronted by a powerful
Legislature, and Canada had its own communal problem in the rivalry
between the French and English Canadians. The effects of these factors were
much the same as those which have manifested themselves of recent years
in India. There was a tendency towards irresponsibility on the part of the
Legislature. The tension between the French and the English Canadians
increased, and there was a growing bitterness against the Home Govern-
ment. Finally, there was a rebellion, and it was only Lord Durham’s
Report which saved Canada for the Empire. He recognised that responsi-
bility was the only real remedy for the situation that had arisen. History
is repeating itself in India to-day, and much the same phenomena can be
seen. The ferment has been immensely increased by the first instalment
of self-government. We have set every person in India who understands
the matter at all thinking about political advance. It has become an
obsession with almost all educated Indians, and they feel that the honour
and self-respect of India are bound up with it. As the Indian Statutory
Commission put it, there has grown up 2 * passionate determination among
the politically-minded classes of Indians to assert and uphold the claim of
India as a whole to its due place in the world." There is in India to-day
8 real nationalist movement, concentrating in itself all the forces which
are aroused by an appeal to national dignity and national self-consciousness.
Then again, communal feeling between Hindu and Muslim is more acute
‘to-day than it has ever been before, and finally during the last 12 years
racial feeling agdinst the British has increased in India. Politically-minded
Indians tend to believe that the British are standing in the way of their
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legitimate aspirations, and that we do so because in our own interesta
we are reluctant to give up our hold on India.”

24. 1 have ventured to quote this long extract from the valuable Memor-
andum of Sir Charles Innes, as it presents a picture of the present: position
of India with great fairness and moderation. No one can know better than
Lord Reading during whose term of office 8ir Charles Innes was a member
of the Executive Council, and Lord Irwin, during whose term of offics Sir
Charles 'was Governor of Burma, that he was an officer of the
greatest distinction, who was always respected for his soundness of
Jjudgment and for his understanding of +the administrative and
political problems of India. Sir John Thompson had a long experience of
the Punjab, where he was Chief Secretary of the local! Government in the
time of Sir Michael O’'Dwyer. He then came to the Government of India
as Political Secretary, and ended his career only a few months ago as
Chief Commissioner of Delhi. The experience of these two recently retired
members of the Civil Service, and their reading of the situation in India,
and particularly their knowledge of the movements which have stirred the
minds of ‘the Indian masses is almost up-to-date. And I believe that these
two distinguished members of the Indian Civil Service may be taker fairly
to represent a considerable body of opinion among those members of the
Indian Civil Service who have recently retired. I would also in par-
ticular draw attention to the list of names of the members of the Union
of Britain and India submitted by Sir John Thompson. Among these
names are the names of two of the successors of Sir Michael O’Dwyer,
viz.: Sir Edward Maclagan and Sir Geoffery de Montmorency, the latier
of whom retired only about three months ago. J have therefore no hesita-
tion in gaying that Sir Charles Innes and 8ir John Thompson are entitled
to speak about the India of 1933 much more accurately than 8ir Michael
O'Dwyer, who retired in 1919, and who has never had direct or personal
knowledge of the working of the Montagu-Chelmsford Reforms, or the
changed mentality of the people since the inauguration of these reforms, I
would further invite the attention of the Committee to the letter signed
by men like Sir Richard Burn, Bir Selwyn Fremantle, Sir R. Oakden,
Mr. 8. R. Daniels and others, all of whom have lived in the U.P., and
also to the opinions of Lord Meston, These were put by me to Sir Michael
O’'Dwyer, who did not agree with them, and expressed the opinion that in
recent years Indian Civil Servanta have given more time to politics than
to administration—an opinion which 1 think will not be readily endorsed
by others, and is not at any rate in my judgment at all true. To give
therefore the Provinces auntonomy and to retain for the Centre a sort of
general conirol over the field of provincial administration, cannot, in my
opinion, be anything but a mockery of provincial autonomy. It is difficult
" to conceive of responsible autonomons Governments working in harmony
and co-operation with a Centre which is responsible only to British Parlia-
ment—a Centre which is still further enfeebled by the autonomy of the
Provinces. I feel so strongly on this question that I have little hesitation
in saying that if the Centre is not to be a responsible Centre, but is to
continue to be responsible to British Parliament, and to be under the
control of the Secretary of State, I would much rather postpone all changes

in the Provinces until those who hold different views can be convineced of ;

their error,

25. It is possible that the advocates of a strong Centre may suggest a
reduction in the size of the Legislative Assembly, and the cur!:ailmenf. of
its powers, and the adoption of an indirect method of election with which I
shall deal at a later stoge of this memorandum.” Public opinion in India
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will never reconcile itself to any, such action, and I very seriously apprehend
that if any such thing is done it may easily jeopardize the working of the
constitution even in the Provinces.

FEDERAL FINANOE.

26. The question of the federal finance still remains to be settled finally
and effectively. Repeated enquiries have been made into this subject by
Committees appointed by the Round Table Conference and through depart-
mental Committees. I do not wish to refer at length to the contention of
the Indian States that they already make a very substantial contribution
t0 the revenues of the Government of India. I am fully aware of their
contention regarding customs and the contributions which they, claim to
make for the defence of India by maintaining troops. They also claim that
they are entitled to credit for the revenues of the territories surrendered
or assigned by them, in the accounts of the federal finance, These are
questions on which there has been a considerable difference of opinion in
the past, and I fear that complete agreement on these questions between
British India and the Indian States is not very easy to achieve. It is to be
regretted that the Indian States have declined to agree to the imposition
of Income Tax in their territories, and that some of them are opposed even
to the imposition of Corporation Tax. No one can, however, deny that in
any system of federation it is vitally necessary that each unit should make
a fair contribution to the federation to enable the common purpose of the
Federal Government to be carried out. It is really the application of this
principle which presents difficulties. In this connection atteniion may be
drawn to paragraph 56 of the Introduction to the White Paper, and
Appendix VI of the proposals. The more important heads and sources of
revenue described therein are (1) Import duties—(except on salt); (2) Con-
tributions from Railways, receipts from other Federal commereial under-

~takings; (3) Coinage profits and shares in profits of Reserve Bank; (4)
Export duties—(in the case of export duty of jute, at least one-half of the
total proceeds must be assigned to the producing units); (5) Salt; (8)
Tobacco excise; (7) Cotton excise duties; other excise duties (except those
on aleoholic liquors, drugs and narcotics); (8) Terminal Tax on goods and
passengers; (9 Certain stamp duties. 1t will be noticed that the power
of Legislature in regard to all these heads of expenditure is exclusively
Federal. Tn regard to other Excise duties, it will be observed that the -
revenue proceeding from them is Federal, with power to assign & share
of the whole unit, and that in respect of the last two items they are to be
provided with power reserved to the Federation to impose a Federal sur-
charge. On the whole, the arrangement arrived at at the last Round Table
Conference was fair, and the provision in the concluding portion of para-
graph 56 that the Governor-General will be empowered to declare in his
discretion that any specifiéd source of taxation should be Federal, is
particularly important.

27, Paragraph 57 deals with taxes on Income. Corporation Tax is to
be wholly Federal, though, as stated above, some States are now Taising
an objection to this. It will be perceived that this tax is to be contributed
by the federating States after ten years. All legislation regarding other
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taxes on Jncome will be Federal. Receipts from such taxzes on officers in
Federal service, and taxzes attributed to the Chief Commissioners’ Pro-
vinces, of other federal areas, will be Federal reserve. The Federal Legisla-
ture will be empowered to impose surcharge on taxes on Income, the
proceeds of which will be retsined by the Federation, and the Federal
States are to contribute to the Federal reserve - proportionate amounts.
The remaining net proceeds other than those produced from the Federal
surcharges referred to above are to be divided between the Federation and
the Governors’ Provinces, 10 per cent. being assigned to the former, and
the remainder to the latter. It is in regard to this unkmown quantity that
further technical investigation was said to be pursued. At this stage it is
.not possible to say what the result of such investigation has been—as
mentioned above, it is objected to by some States—but attention may be
drawn to what is stated in paragraph 58. We are told that in the earlier
years of the Federation, before there has been time to develop new sources
of taxation (in particular Federal Excise), the system mentioned in para~
graph 57 is likely to leave the Federation without adequate resources, and
for this reason it is intended to adopt a transitory provision enabling
the Federation to retain for itself a bloc amount out of the proceeds of
Income Tax distributed to the Provinces, which would be surcharged for
three years, and which will diminish annually over the next seven years,
so as o be extinguished at the end of ten years. If the Governor-General
should think that the programme of reduction is likely to endanger the
financial stability and credit of the Federation, he is tc have the power
to suspend such a programme. In short, the effect of this provision is that
after ten years Income Tax will go to the Provinces, and it is then that
the Federal States will be regumired to contribute Corporation Tax. It is
obvious that the Provinces must have an increasing source of revenue for
their development, and they are accordingly keen on securing Income Tax.
It is equally obvions that immediate transfer of Income Tax to the Pro-
vinces will leave the Federation in a very crippled financial condition.
It is for this reason that the sugpgestion made in the White Paper appears
on the whole to be fair to the Federation, the Provinces and the States.
98. It is contemplated (vide paragraph 80 of the Introduction) to review
it at as late a date as possible before the new constitution actusally comes
into operation in the light of the then financial and economic conditions
both of the Federation and of the Provinces, It is proposed that the
determination in such matters should be by ® Orders in Council ’, a draft
of which will be laid before both Houses of Parliament for approval.
Similarly, paragraph 61 of the Introductidn to the White Paper con-
templates the establishment of a tribunal or other lpachmery for .ther
purpose of determining the value of immunities (especially those subject
to fluctuation) which have to be assessed from time to time for the purpose
of setting off against contribution (or against any payment from the
Federation). I have refrained from expressing any opinion on the question
of contribution or immunities, to mwhich the Indian States attach so much
importance. I do mot desire to be in the slightest degree unfair to them,
but it is to be expected that they will be equally alive to their o]al:ga.tlons.
I recognise the importance of the question, and I .feel that it will be
necessary to review the whole position at or about the time of, or even after,
the establishment of the Federation. I would, therefore, suggest that
following the model of Section 118 of the South Africa Act 1909, with some
necessary amendments, the Statute should empower the Governor-General
to appoint & commission consisting of one representative from each Pro-
vince, and a certain number of representatives representing the Federation
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and the Indian States, and presided over by such person as the Governor-
General may appoint, to institute an enquiry into financial relations which
exist between the Federation and these units, and that pending the decision
of such an enquiry, transitory provisions may be made on tha lines indicated
in the White Paper. : :

.

GeNERAL Frwancial PosiTioN aNp FINANCIAL SAPEGUARDS.

29. During the progress of the work of the Joint Parliamentary Com-
mittee a memorandum, drawn up by Sir Malcolm Hailey, on the financial
implications of (1) Provincial Autonomy and (2) Federation, was presented
and formed the subject of discussion. B8ir Malcolm Hailey’s Memorandum
presents a very gloomy picture of the situwation. As 8ir Samuel Hoare
pointed out in the course of his speech, the memorandum contains no views,
but only gives a summary of the position as it now is and may be envisaged
to be in the years to come,

80. The position, according to Sir Malcolm, resolves itself inte three
objectives which, jn order of priority, are as follows:—

‘(1) To provide the Centre with (a) a secure means of meeting the
normal demand on account of the services for which it is respomsible,
together with an adequate reserve power to raise from its own resources
the additional sams which those services may in an emergency require;
and (¥) some additional reserve to meet necessary developments in its
own sphere of work (of which civil aviation may be taken as an
illustration).

“(2) To secure the Provinces as a minimum the amounts now avail-
able to them, together with the sums Tequired to meet the ascertained
deficits of certain Provinces and to establish the mnewly-created
Provinces. ) ’

“ (8) To secure that, when (1) and (2) are satisfied, the main benefits
of any improvement in Central finances will enure to the benefit of
the Provinces.” '

31, The Appendix to the Memorandum gives us some idea of the financial
position which is involved in the White Paper proposals. The cost of the
new or enlarged constitutional machinery is about 1 crore; the alienation
of half jute export duty awill come up to 14 crores; the subvention tao deficit
and new Provinces will cost about 2% crores; the alienation of Income Tax
comes up to: (a) 50 per cent. . . . about 5i; and (b) 75 per cent. . . . about
8 crores; and the settlement of Staies’ excess contributions will cost another
1 -erore. The loss in opium receipts, the decline in customs, the loss of
currency receipts (about 1 crore), the restoration of civil and military pay
cuts (about 1} crores), and the separation of Burma (about 3 crores) must
also be taken into account. ®ir Michael O’'Dwyer’s view was that the cost
of the new scheme would be 20 crores, or, at any rate, between 15-20 crores.
If all this is borne in mind along with the existing conditions of economic
depression, it would seem to follow that no constitutional changes either in
the Provinces or at the Centre could be inaugurated in the near future,
and that we must wait both for Provincial Autonomy and the Federation
until the advent of better times. _
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32. Bir 8amuel Hoare, however, in the course of the speech on the Memo-
randum put forward certain views which would lead one to the inferemce
that, though the position is one of grave anxiety, it does not necessarily
warrant the postponement of all action or the abandonment of all hope for
an early advance. Dealing with the case of the Provinces, he said that
according to Sir Malcolm Hailey the expenditure for the setting up of
Provincial Autonomy might be something between 6} and 8} erores. © If
you analyse these figures ’, said Sir Samuel Hoare, * you will find first of
all that about a crore is needed for the overhead expenses of setting up a
new Provincial machinery; that is to say, the cost of the Provincial Legis-
lature and the cost of the electorate (vide para. 19 of 8ir Malcolm Hailey's
Memorandum),

¢ Next, there is another figure of about 4 crore that is involved by the
Provincial Governments taking over certain expenditure that is now borne
by the Central Government. Then there is the further fizure of from

, 23 crores, assuming Burma is separated from India, and, lastly, there is
the figure of from 3-4 crores that would be involved if the provincial deficits
were to be removed and the Provinces to be set up upen a selfsupporting
basis.”

Having referred to this very formiddable state of affairs, Sir Samuoel
Hoare proceeded to discuss some countervailing factors that ought to be
taken into aceount, First he referred to the fact that India’s credit was
steadily improving and, secondly, to the fact that, judged by past ex-
perience, India responded more quickly than almost any country in the
world to an upward movement in the economic field, and( thirdly, he
stressed the fact that there were still opportunities for economy to be
carried out in certain fields of adminisiration in India, and, lastly, he
referred to the possibility of a contribution of some kind towards the
defonce expenditure of India as a result of the proceedings of the Capitation
Tribunal. He then pointed out that the greater part of this deficit from
6-10 crores was due, not to the setting up of the Federal Government, but
to setting up the autonomous Provinces upon a self-supporting basis. He
next maintained that if the figures were properly analysed, it would appear
that, apart from the comparatively small sum, namely, about three-quarters
of a crore, for setting up the Federal institutions at the Centre, the rest
of this amount is not fresh expenditure at all, and it is due in the main to
two changes in the allocation of the revenues of India, namely, first of all,
the change, supposing Burma is separated from India, of leaving Burma
two or three crores that it now pays to the Indian Central Government.
Secondly, it is due to a figure of about the same amount (about two or three
crores), that it is necessary whether changes take place in the constitutional
field or whether they do not, to put a stop to the permanent deficits in
Bengal and Assam. The conclusion he drew from the entire situation was
that, if the state of the world did not get better, if we still go on with
commodity prices either at their present rate or actually falling, not only
does it make any change almost impossible, but it make the existing system
of Indian finances equally impossible, and we shall then have to readjust
our whole system of finance in India to meet the state of affairs with which
we shall be faced. * Nevertheless, I would venture’’, said Sir Samuel
Hoare, ‘ to urge that in the meanwhile the wise course is, first of all,
to go on making our plans, to make them as reasonable and as secure as
we can, but, frankly, to admit the fact that if the state of the world does
not improve we may have materially to readjust them; and, secondly, I
think it is most important to emphasize the fact that, so far as we can see,
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for quite a number of years to come, there is no orange to be divided up
in India between the Centre and the Provinces. The fact does emerge,
anyhow in my mind as definitely as any other, that for some years to come
the Central Government, whether it be the present Government or whether
it be a Federal Government, will need substantially its prsent resources if
the credit of India is to be maintained, and if its financial obligations are
to be met.” In winding up his speech Sir Samuel Hoare again suggested
that we should keep these facts constantly in mind, but they should not
debar us from proceeding with our constitutional plans, and that also we
should keep in mind the fact that there is mo Government, either Indian
or British, that accurately can say, in the uncertainties of the world, what
the state of its finaneces is going to be in twelve months’ time.

33. I have tried to give the views of Sir Samuel Hoare @3 accurately
as possible. From the Indian point of view, those of us who are interested
in an early insuguration of the new counstitution cannot feel at all happy
about the sitmation. Indeed, I might say that the entire position becomes
involved in great uncertainty. 1t will be noticed that Sir Samuel Hoare
has referred to the possibility of further economies in the fields of Civil
administration. If beneficial services are to be curtailed and taxes are to
be maintained at their present level, then it is quite clear that the new
constitution will start with a very serious prejudice against it. One possible
avenue of economy in the future would be to transfer the reeruitment of
the Imperial Services to the Indian Government with power to fix their
scale of pay and allowances. Another avenue of economy is the curtail-
ment of military expenditure. On this point there is a wide divergence of
opinion between British and Indian public men. The former hold that
the expenditure having been reduced from 56 crores to 46 crores, there is
no further margin for any economy, and that indeed India has effected more
economies in its military expenditure than any other country during the
corresponding period. The latter hold that there is still further room for
economny in that department. Whether the Government intend to institute

further inquiries into this matter or not is a question to which ne answer
has yet been given.

34. Again, the setting up of the mew Provinces due mainly to political
considerations, has entailed a further strain on the purse. I would here
draw attention to the remarks made by Lord Reading in the course of his
speech, which seem to indicate that in the opinion of his Lordship, the
sotting up of the S8econd Chambers is a question which, on economic grounds,

n;_ay still be further considered—an opinion which will be endorsed by many
of us,

35. Bir Pursh.otamdas Thakurdas also reviewed the financial position in
the course of his speech and urged that unless the Provinces were *‘ more
or less sglf—dependant ? Provincial autonomy would be worth nothing, Under
these circamstances, the question which arises iz whether the proposed
oonstlf,utlon will at all become operative, or whether we shall simply have
to wait on events. Sir Samuel Hoare is not without hope that things may
improve soon, but cannot be sure. I can conceive nothing more unfortunste
than that the fruition of the labours of the last four years should be any
further delayed. Otur fears are etill further aggravated when we remember
that, apart from the general financial position, certain financial pre-
requisites must be fulfilled before the Federation and Central responsibility

(F.n b;a inaurgurated (vide para. 82, of the Introduction of the White
aper). ‘
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. FinaNGIAL, PREREQUISITES.

36. The first condition laid down is that a Reserve Bank free from
political influence should be set up by Indian Legislation and be already
successfully operating, I understand that a committee of experts, includ-
ing some Indians, has been sitting, and is expected to submit & report
 within the next few days. I cannot express any opinion om their recom-
mendations which have not yet been published; I can only express the hope
that, as a result of their work, the necessary legislation will be introduced
-in the Indian Legislative Assembly during its winer session. Assuming,
however, that such legislation is passed and meets with no opposition in
Indian financial circles, still the guestion whether sufficient reserves have
‘been already accumulated or can be expected to be accumulated within the
‘next; one year or so, has to be answered. What exactly the position is in
this respect we do not know. Next, the question which arises is as to
how and by whom is the success of the operations of the Bank to be judged,
Does the condition imply that we must wait for a series of years before any
judgment can be passed on its operations? I would point out that though
Government have no doubt had the advantages of the advice of their
experts, we have had no such advantage, and it is still not clear to me
why it should be looked upon as impossible or dangerous to set up responsi-
bility at the Centre without first establishing a Reserve Bank. At the
first Round Table Conference, it was intended to arm the Governor-General
with certain special powers in respect of currency and exchange legislation
(vide paragraphs 18-20 of the Federal Structure Committee’s Repori, p. 21),
and there does not seem to me to be any reason for departing from that
decision pending the establishment of the Reserve Bank. I would also
draw attention to paragraph 10 of the Joint Memorandum which Mr.
Jayakar and I submitted in December last (vide pages 196-197 of the
Indian edition of the Report of the Indian Round Table Comnference). The
other conditions which are imposed are: existing short term debt both in
London and in India, should be substantially reduced, and that India’s
normal export surplus should be restored. It is difficult to say when these
conditions would be fulfilled. I# follows, therefore, that the establishment
of the Federation depends upon whether these conditions are fulfilled at
an early date, or whether they take a long time to fulfil. It is obvions
that the position created by the imposition of these conditions is not one
which is caleulated to afford any satisfaction to those of us who think that
any further delay in the inaurguration of the new constitution at the
Centre, is likely to prove very injurious to the best interests of the country.
As I have urged elsewhere, it seems to me to be vitally necessary that a
more definite attitude in regard to this matter should be adopted.

FINANCIAL ADVIBER.

37. Another question of importance which arises in oconnection with
finance at the Centre is whethar the Governor-General and the Ministers
should have the benefit of the services of a financial adviser. Paragraph 17
of the White Paper provides that the Governor-General will be empowered
in his discretion, but ofter consultation with hia Ministers, to appoint a
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financial advisef in the discharge of his special respomsibility, and also to
advise the Ministry or matters regarding which they may seek his advice.
The special responsibility for financial matters is, according to para-
graph 18, in respect of the safegunarding of the financial stability and
credit of the Federation. It is somewhat difficnlt to define the scope of the
expression *f financial stability and ecredit,’”” but one may safely assume
that it is sufficiently wide to cover the question of currency and exchange.
The Financial Adviser, it will be noticed, will be responsible to the
Governor-General, who will fix his ealary, and that salary will not be
subject to the vote of the Legislature. No term is provided for the
continuance of this office, so that it is open to the Governor-General to
continue or discontinue this office in the exercise of his discretion. As a
layman, it is difficult for me to express any positive opinion as to whether
there is or is not a case for the appointment of a financial adviser. I
shall here guote from what Mr. Jayakar and I had to say in our joint
note which we submitted to the Secretary of State at the conclusion of
the Third Round Table Conference: “But we are of opinion that such
advice should in the mature of the circumstances be strictly limited to
matters which are within the province of the special responsibilities of the
Viceroy, and should not be extended so as to amount to a general power
of control over the Finance Member. In other words we would strongly
urge that every precaution should be taken that the general responsibility
of the Finance Member and the Legislature for the administration of the
fingnces of the country should be in no way interfered with or weakened.
‘We are further of opinion that if at all a Financial Adviser has to be
appointed for the limited purposes indicated above, the appeintment shouild
be made by the Governor-General in consultation with his Ministers, and
the Adviser should in no way be connected with any financial or political
interests in England or in India. We would further add that the appoint-
ment shonld be provisional, to endure only so long as a clear necessity for
the retention of that office is felt and that the advice of the Adviser should

be fully available both to the Governor-General and the Federal Govern-
ment.”’

38. I notice with satisfaction that in the Introduction to the White
Paper it is stated that the Financial Adviser shall have no executive powers
(see para. 31, p. 17). It is, however, not enough that, theoretically, the
Financial Adviser should be an officer without executive power, but what
ia mecessary is that every care should be taken that the Financial Adviser
does not develop into a rival Finance Minister., Indian opinion is par-
ticularly eensitive on this point, as the experiment of a Financial Adviser
was tried in Egypt, and there had the result, as pointed out by Mr. Young
in his book ‘ Modern Egypt,” that the Financial Adviser became in fact
and in substance the Finance Minister. Again, Indian opinion would like
to be reassured that the Financial Adviser to be appointed would be »
perfectly independent expert, and that he would not reflect any financial
or political interests in England or in India.



ON INDIAN CONSTITUTIONAL REFORM

16° Novembris, 1933.] MemorANDUM ON THE WaTTE Pares [Continued,’
BY 8mm Tey Bamapur Barru, K.C.8.1. )

: AUDITOR-GENERAL. "':'\

39. While I am dealing with financial questions, I may refer to the position
of the Auditor-Genera! in India and the Council of India,

The_Auditor—General is appointed directly by the Secretary of State in
Cou_ncll, and there are further provisions with regard to the audit of
Indian accounts in the United Kingdom to be found in the Government of
India Act. (Vide Sections 26, 27 of the Government of India Act.)

The Auditor-General is not in any sense a servant of the Legislature
but he I8 an important part of the machinery and it is his reports on the
appropriation accounts that the Public Accounts Committee considers and
he or his representative attends. all meetings of the Committees and guides
their deliberations. It is suggested that in future the Auditor-General
should be appointed by the Governor-General for the Federal audit and
by the Governor for the Provincial andit. He should not be removable
from office except on an address presented by both Houses of the
Legislature.

I would further submit that the accounts of the entire expenditure from
Indian revenues whether incurred in India or in England, should be
audited by the Auditor-General in India, and laid before the Indian
legislature,

F13CAL AUTONOMY.

40. Another question to which Indian opinion at present attaches the
greatest importance is that of Piscal Autonomy. In this connection I
would quote the language of the Report of the Joint Select Committee on
the Government of India Bill, dated 17th November, 1919, paragraph 33.
* Nothing is more Iikely,” says the Committee, ‘to endanger the pood
relations between India and Great Britain than a belief that India’s fiscal
policy is dictated from Whitehall, in the interests of the trade and com-
merce of Great Britain. That such a belief exists at the moment there
can be no doubt. That there ought to be no room for it in the future
is equally clear. India’s position in the Imperial Conference opened the
door to negotiation between India and the rest of the Empire, but nego-
tiation without power to legislate is likely to remain ineffective. A
satisfactory solution of the question can only be guarantead by a grant of
liberty to the Guvornment of India to devise those tariff arrangementas
which seem best fitted to India’s needs as an integral portion of the
British Empire. It cannot be guaranteed by statute, without limiting
the ultimate power of Parliament to control the administration of India
and without limiting the power of veto which rests in the Crown; and
neither of these limitations finds a place in any of the Statutes in the
British Empire. It can only, therefore, be assured by an acknowledgment
of a- convention. ~Whatever be the right fiscal policy for India for the
needs of her consumers as well as for her manufacturers, it is quite clear
that she should have the same liberty to consider her interests as Great
Britain, Australisa, New Zealand, Canada, and Bouth Africa. In the
opinion of the Committee, therefore, the Secretary of State should, as
far as possible, avoid interference on this subject when the Government
of India and its Legislature are in sgreement, and they think that his

19356 G
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i"in ;*vention, when it does take place, should be limited to safeguarding
the international obligations of the Empire or any ﬁsca}'l arrangements
within the Empire, to which His Majesty’s Government is a party.”

41. In point of fact, the convention recommended by the Joint Sqlect
Committee in the paragraph quoted above, has lLeen in operation since
the inauguration of the Moncagu-Chelmsford Reforms, and its latest
indication took place at Ottawa, when certain representatives of the

mdian Legislature entered into certain agreements subsequently ratified
by the Indian Legislature. 1 express no opinion on the Ottawa agree-
ments; T only refer to them as illustrating the operation of this eonvention.
The Simon Commission dealing with this question in paragraph 402
(Volume 1) quote from a speech made by Mr. Montagu on the 3rd of
March, 1921, in reply to a deputation from -Lancashire on the Indian
import duties on cotton, when he endorsed the principle laid down by the
Joint Committee. Mr. Montagu said:—

“ After that Report by an aunthoritative Committee of both Houses,
and Lord Curzon’s promise in the House of Lords, it was absolately im-
possible for me to interfere with the right which I believe was wisely
given and which I am determined to maintain—to give to the Govern-
ment of India the right to comsider the interests of India first, just aa
we, without any complaint from any other parts of the Empire, and the
other parts of the Empire without any complaint from us, have always
chosen the tariff arrangement which they think best fitted for their needs,
thinking of their own citizens first’’. In paragraph 532 of the Second
Volume, the Simon Commission say that they ‘‘ do not suggest any modifi-
cation of the convention itself. But the assumption underlying such
delegation is that the Government of India’s approval of the course pro-
posed is arrived at independently of the views of the Assembly; and
that it takes account of all Indian interests and mnot merely those for
which & majority of the Assembly speak.” The Commission regard it
as inevitable that the Government of India will in future become more
and more responsive to the views of the Legislature.

Having said this, the Commission then go on to say that ¢‘ delegation
of power ito the Executive in India is necessary in the interests of
administration, and would be even if no reforms had been introduced.
But delegation by ¢ convention ’ with the purpose of transferring respon-
gibility in some measure to the Legislature raises different issue, The
criterion should be not whether an authority subordinate to the Secretary
of State is in agreement with the Legislature, but whether the interests
at stake are of such a character that His Majesty’'s Government could
waive or snspend its constitutional right to make the final decision.
On this view the decision whether the will of the Indian Legislature
is to prevail is one for the Becretary of Btate, or, if need be, for His
Majesty’s Government, to take, after giving the fullest weight to the
views of the Government of India, and before the proposal is put to the
Legislature. A convention which sets the Government of India and
the legislature in opposition to the Becretary of State is constitutionally
unsound and can only weaken the Government of India in the end.”
“ We think it desirable in any case that any extension of the principle

of ‘the ¢ fiscal convention ’ should only be made with the approval by
Resolution of both Houses of Parliament.’?

_ 42. These views of the Simon Commission have caused much anxiety
in India, ag they tend to weaken the convention. Having regard to the
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proposed comstitution for the Centre, the views of the Simon Com-
_ Iission seem to be wholly out of keeping with the character, powers,
and functions of fhe proposed Federal Legislature. There should be no
room left for doubt that the Federal Legislature will be possessed in the
fullest measure of fiscal autonomy, and that the Secretary of State should
have no control over the Legislature in a matter of this character. Any
interference with, or any aitempt at whittling down the fiseal antonomy
of India is bound to produce serious dissatisfaction, and to discount to
a much larger degree than is probably realised the value of the proposed
constitution. The best safeguard that Lancashire, or for the matter of
that England, can have for trade and commerce in India, is the goodwill
* of the people of India. At this stage, T should like to draw attention
to the views expressed by Sir Charles Innes in his evidence before the
Joint Select Committee. **I think,” said 8ir Charles, ' it* was
mainly due to the fact that Indians themselves realised that it was
for them to decide whether or not they would ratify that agreement.
In the old days, before we introduced this principle of discriminating pro-
tection, every Indian thought that Britain kept India a free-trade country
in- the interests of her own trade. When the fiscal Convention was
introduced, and when we passed a resclution in favour of discriminating
protection, and the first Steel Bill was passed, we at once transferred all
that from the political aspect to the economical sphere, and in recent
years in the Indian Legislative Assembly more and more we have been
creating a strong Free Trade Party. It was getting more and more
difficult for me tc pess Protection Bills, I think that is all to the good; it
shows the value of responsibility, and I am perfectly sure that if we had
not taken that action you would never have got the Indians to agree to
the British influence on steel, or to the Ottawa agreement, and it seems
to me & very good example of the stimulating effect of responsibility.”

43. In this connection I would also like to quote the following extract
from the speech which Mr. Baldwin delivered last month to & meeting
of the Lancashire, Cheshire and Westmoreland Provincial area of the
National Union of Conservative and Unionist Associations. *' There has
been,” said Mr. Baldwin, * a great talk about safegnards. All the safe-
guards are being examined by the Joint Select Committee, but whatever
safeguards we have, the real safeguard is the maintenance of goodwill.
If there is not a basis of goodwill, your trade will eventually wither away,
and I regret to say that some of the measures which have been suggested,
and which Lancashire people have been asked to support, have, in my
judgment, been calculated to destroy rather than to further any possibility
of that pood will between Lancashire and India which we can get, which
we ought to get, and which we cannot do without. ..., . ‘Whatever
a Government may do you cannot prevent a population nowg.dnys,_ m?d
especially an Oriental as opposed to am Occidental pop.ulatmn: if it
considers it has been unjustly treated, from expressing its feelingas by
refusing to buy goods. The refusal to buy goods, commonly called a boycott,
had been brought to a fine art in the East. The Japanese ha.ve. exper:-
enced in China what a boycott means. We have some experience of
what it means in India. The causes of the boycott wers more _than one.
The moment the economic condition gets better and the buying power
returns, that moment there will be more trade. Besides that, there came

* Gee guestions by Mr. Davidson (Nos. 5004—5 07). This has reference to
¢he ratification of the Ottawa agrecment by the’Indian Legislature.
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in the political elements—and for a time they were a strong force. But
that boyoott has died away, and it has died away under the double
influence of firm Government, but, as I believe, still more by a conviction
in the minds of the Indians themselves that we were going to deal
honourably with them and keep our word about getting on.with the
reforms. The moral aspect of that question helped to break the boycott
as much as, if not more than, any question of force.” In short, the con-
vention should, under the mew Constitution, be expanded, and the Secre-
tary of State should have no power to interfere with the decisions of
the Legislature in this respect.

EyrrcTioN.

44. As regards the method of election, the question was examined at
great length by the Simon Commission, and their recommendations on the
subject were reviewed by the Government of India in their despatch of the
20th September, 1930. I would refer in this connection o paragraph 37
of Vol. IT of the Simor Commission Report, which says:—* We venture,
however, to think that @ priori arguments against indirect election should
not be considered, especially in the light of recent experiences., as con-
clusive. It is indeed of great importancé that the individual voter in India
should have the training in political responsibility which may come from
going to the polling booth and deciding ‘what candidate shall have his
support. For this reason we should not be prepared to see the method of
indirect election generally applied in electing the Provincial Couneils. But
after Provincial Councils have been constituted by the direct choice of
citizens of the Provinces, it appears to us to be quite unwarranted to assume
that training in citizenship will be impeded by the adopting of a device for
constituting the Central Legislature, which, having regard to the size of
India, has such manifest advantages and avoids such obvious difficulties.
It may he said that the method of composing the Federal Assembly shich
we are suggesting will confuse the mind of the individual elector, since
he will at one and the same time be choosing both a provineial repre-
sentative and a member of an electoral college. The objection seems to us
of theoretical .interest rather than of practical substance.” Dealing with
this matter, and after pointing out the difficulties of polling even a limited
electorate over an area so widespread and of such varied physical
characteristics, the Government, of India stated their views as following in
para, 135:—First, ‘‘ the central elector has exercised the franchise with
increasing readiness and at least as freely as the elector to Provincial
Councils. We need cite only such matters as the Sarda Act, the Income
Tax, the Salt Tax, the Railway Administration, and the Postal rates. Even
more abstruse matters such as the exchange ratio and tariffs, interest large
sections of the electorate. Second, the electoral methods natural to the
social structure of India may be held to some extent to replace personal
contact between candidate and voter, a contact which adult suffrage and
party organisations make increasingly difficult in western countries, The
Indian electorate is held together by agrarian, commercial, profeasional
and caste relations, It i through these relations that a candidate
approaches the elector, and in this way political opinion is the result partly
of individual judgment, but to a greater extent than elsewhere of group
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movements. These relations and groups provide in Indis a8 means of in-
direct contact between voter and member, reducing the obstacles which
physical conditions entail. Moreover, we are impressed by the further con-
sideration that ten years ago Parliament of its own motion set wp for the
first time a directly elected Assembly, representing the whole of Indis.
That Assembly, in part perhaps because it is directly elected, has appealed
to the sentiments of India, and sown the seeds, as yet only quickening, of
real representation. Accordingly, unless new considerations of greater im-
portance have to be taken into account, we feel reluctant as yet to condemn
an experiment undertaken so recently in & country awakening to politieal
consciousness. On these general grounds we would hesitate to hold that the
orthodox method of representation by direct election i3 unsuited to the
conditions of India. It may be admitted that during these ten years direct
election has not achieved all the results which Parliament perhaps hoped,
nor has it overcome all the obstacles which the vast size of the country and
the complication of separate electorates impose. But in many ways its
success has been growing, and it has contributed to the strength of the
Assembly as a focus of national allegiance. On the other hand, it would
not provide that expression of provincial views as such which may be
judged desirable in the new conditions contemplated by the Commission. In
financial matters, in particular, this defect may be serions. But, as against
a plain alternative of indirect election we believe that the balance of the
argument is in favour of direct election.”

45. The position was further examined by Lord Lothian and his Com-
mittee when they went out last year to India. In chapter 3 of their Report
they deal with the gquestion of the indirect system and other possible
modifications of adult franchise. They discuss five possible courses, namely:
(a) adult franchise by indirect voting; (b) adult suffrage within certain
age limits; (¢) adult franchise for large towns; (d) household au_ffraga; (€)
indirect election through local bodies. In paragraph 42 of their Report,
after citing the cases of Egypt, Turkey, Byria and Iraq, where u_mve_rsal
adult suffrage has been adopted, by grouping the whole population into
groups of about 20, 50 and 100, or other appropriate numbers, each group
electing from among itself its own member, one or more seconda_ry electors
should form the constituencies for returning members to the legislature in
the ordinary way. They discuss in a subsequent .paragra.ph_the Teasons
against indirect election, There are four main rensons against indirect
election. The first is because * it involves the abolition of the direct
system of voting, to which Indis has become accustomed during the last
12 years, through four elections held for the Provincial Councils, the
Legislative Assembly, and the Council of State, and also through numerous
elections for district and local boards, and municipalities. _Some seven
million electors who have hitherto been entitled to exercise the direct vote at
elections, to legislative bodies would thus lose it; and obtain only an in-
direct vote in its place. The overwhelming mass of evidence we have
received has been to the effect that the strongest opposition would be
aroused by any proposal to abolish the direct vote.”” The second reason
that they assign is that * the indirect system would lead to one of two
results, meither of them desira.ble—-nafnely, either the_ primary election
would be a non-political election, in which case the candidates and parties
srould endeavour to secure the return of sec_onda.ry electors pledged to t}_lem-
gelves.”” The third reason is that the primary voters under the indirect
system, would have no means of judging whether the secondary .elector
carried out their wishes or not, The foqrhh reason urged by them is that
the indirect system undoubtedly lends itself to manipulation and jerry-
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mandering. Then they go on to say in paragraph 47: ‘' moreover, certain
Provincial Governments and Committees which were at one time inclined
to support the indirect system have now abandonred it. For all these
reazons we have unanimously decided to reject the universal indirect
system.” I think that the view taken by the Lothian Committee correctly
reflects the overwhelming mass of Indian opinion. No doubt ome of the
main reasons urged against direct election for the Legislature is furnished
by the size of the country, and the difficulties of transport in rural areas.
It must not be supposed that I am opposed to adult franchise; on the
contrary, I think that the one way to strengthen the position of the masses
is to give them adult franchise. It may be that they will not be able to
make a discreet use of their vote in the beginming, but I think that the
ignorance and indifference of the masses may easily be exaggerated. They
may not be able to understand or appreciate questions of high finance,
exchange, currency, etc., but they are quite capable of understanding their
local needs, and I have no doubt that experience and mistakes will be
their best educators. At the same time, I realise the administrative
difficulties pointed out by Lord Lothian in his Report. I would therefore
urge that from the practical point of view the most desirable thing would
be to place power in the hands of the local Legislature to extend the
franchise in the light of experience gained, so that within the next 20-25
vears the country would gradually work up to a system of adult franchize.

As regards the fourth course, it is not necessary to repeat the arguments
contained in the Lothian Report, as I am more or less in agreement with
their suggestions. I would not hesitate to allow adult franchise, in big
towns, but I have a strong feeling that while on the one hand this might
strengthen the position of the urban section of the people, it would on the
other hand tend to weaken the position of the rural section of the people,
In any case I should deprecate any difference being made between the rural
and the urban areas in regard to such matters, and if adult franchise has
got to come, as, in my opinion, it should, the enfranchisement of the towns
and the villages should synchronise.

46. I am quite alive to the necessity of giving a training to the masses
in the exerciee of the right of voting, but that can easily be done under the
future constitution, by the setting up of local bodies of an effective
character, with definite powers in regard to local matters. If local bodies
such as the village Panchayats, have hitherto been unable to give a good
account of themselves, it is because their finances and their powers have
been limited, and no attempt has been made to encourage them or to help
them in the management of their local affairs,

Generally speaking, therefore, I support the recommendations of the
Lothian Committee Report, so far as the number of men to be enfranchised
is concerned, though personally I should have been glad if the number had
been larger.

47. The manner in which there is contact established in India between the
candidate at the election or the member and hia constituency has been very
well described by Sir John Kerr. While no doubt road transport is still very
undeveloped, it should not be overlooked that the advent of the motor-bus
in rural areas and the growth of the vernacular press which has been steadily
peunetrating theee areas, are new factors which are bound, as time goes on,
to play a considerable part in developing political consciousness in the
villages, and curtailing the distance between rura! electors and their
members.

Before* concluding my remarks on this subject I ma int out that the
effect of the proposals of the Lothian Committee is tg cggate an electorate
of between B‘»Qulhons. (See paragraph 414 of the Lothian Committee.)
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48. The Lothian Committes has recommended that the number of seats in
the Federal Assembly should be increased so as to allot British India 300
seats, Instead of 200, thus reducing the average area of the constituency by
one-third, :

Slr_ Akbar Hydari’s view has again urged that the size is too Inrge and
that it should be kept at 200. The matter has not been overlooked by the
Lothian Committes. The reasom which they assign for the incresie in the
numbers is that if respomsible Government is to develop properly, the
electoral gystem must make it possible for candidates and members to get
and keep in touch with their constituents, and from this point of view an
increase in the British seats is necessary.

49. In a preceding paragraph of their Report, the Lothian Committee
refer to the area of the United States of America which is 3,026,789 square
miles, of whick one-third consists of thinly populated mountain territory.
The population is 122,775,046. The number of members of the House of
Representatives is 435, or one for every 6,958 square miles and 282,241 of
the population. The number of the Senate iy 96. Two members are elected
by each State, voting as a single constituency, of whick the largest is New
York, with an area of 49,204 square miles and a population of 12,588,066,
and the smallest is Rhode Island, with an area of 1,248 square miles and a
population of 687,497. Probably also if the size of the constituencies in
Canada and Australia is examined as suggested by Lord Lothian, it will be
found that the size of constituencies in those conntries is also of enormous
proportions. Of course I assume that when we are able to work up to a
system of adult franchise the whole system may have to be revised, and
readjusted, but that is a matter for further development.

50. The size of the constituencies, the number of persons enfranchised, and
the class of men that may be returned to the two Houses of the Legislature,
have no doubt an important bearing upon the efficiency of the Legislature.
It has been suggested that the size of the two Houses and of the Upper
House in particular should be very much smaller than what is proposed.
Amnother suggestion has also been put forward to the effect that in order to
make the Upper House fully federal it should eonsist of the delegates
nominated by Provincial! Governments. In this eonnection while I would
invite attention to the views of Sir Akbar Hydari and Sir Mirza Ismail, I
wonld also peint out that the views of ihe representatives of the other Indian
Btates are wholly different, Indeed the latter have pressed for larger Houses,
8o a8 to provide for a representation of the Chamber States, and the smaller
Btates, by grouping. The amaller States want still larger Houses. I would
submit that British India will not be satisfied with Houses of the size and
type suggested by Sir Akbar Hydari, or 8ir Mirza Ismail. I also venture to
doubt very seriously whether a smalier Upper Hou_se can d9 justice to many
States, particularly the smaller States. Indeed, if this view is pressed or
accepted, I apprehend that it may imperil the entire scheme of the Federa-
tion. The constitution is already a very conservative one, and I fear_ 'bh'at
one consequence of making the Upper House representative of ‘the _provmcml
governments and the governments of the States may b}; that 1% will be_cox:na
too provincial in its outlook and might easily become involved in provincial
rivalries and conflicts, There are other objections which may be urged
against this point of view. The general practice, as I understand it, is thai
in a Federal constitution the Lower House shquld seck to represent the
nation and the Upper House the States, and I think .there_ is no valid reason
why, in the case of India, we should depart from this principle.
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Basis or ENFRANCHISEMENT.

51. The two qualifications which have been recommended by the Lothian
Committes in paragraph 83 are property and education. In pa.ragraph 82,
after referring to the case of Bihar and Orissa, and Cental Provinces, where
the existing electorate is only a little over one per cent, of the total popula-

" tiow, the Committes say that ‘‘ what we have done is to fix the franchise
as low as we consider possible, having regard to all the circumstances of the
cage.” While the principle adopted by the Committee seems to me to_be
sound, the White Paper is open to the criticism that it does not provide
definitely for its expansion. In this connection I would point out that the
rejection of wages as one of the bases of general franchise _haa _caused much .
dissatisfaction in India, The Committee point out that in villages where
the employment of agricultural labour is not constant, and where remunera-
tion is sometimes paid in cash and sometimes in kind, and also by permission
to cultivate land, it would be an impossible task to ascertain whether the
wages earned by individuals in a year had reached the prescribed standard
or not, The difficulties would be less serious in the case of large industrial
concerns which keep regular books, and attendance rolls, but would still be
formidable in the case of smaller firms relying to & great extent on casual
labour. I realise that within the time at their disposal the Committee could
not very well prepare a scheme to meet the needs of wage-earners. But it
is & class which should not be ignored and which is going to become more
and more important in the near future. I would suggest, therefore, that
local Governments should be instructed to prepare a scheme for the enfran-
chisement of these classes so that after the first election they may be
enfranchised in time for the secord election.

Rammway Boarpn.

52. The question as to a Statutory Railway Board which is referred to
very generally in paragraph 74 of the White Paper, was never discussed at -
any one of the three Round Table Conferences, but it was one of those
items which eame up for discussion at Delhi at the Consultative Committes
presided over by His Excellency the Viceroy. The brond principle that
there should be a Statutory Board, and that the Statute constituting the
Railway Board should be passed by the Indian Legislature, was accepted
at Delhi. During the sittings of the Joint Parliamentary Committee another
expert Committee to which some members of the Indian Legislature have
been invited, has been sitting and discussing the varjous issues conpected
with the composition, powers and functions of the Board. I have not;
had the advantage of reading the report of the expert Committee or dis-
cussing the various proposals which have been considered by that Com-
mittee, with the members of the Joint Parliamentary Committes or the
Indian Delegation. Subject therefore to my right of revising my opinion
or making any other suggestion which I may consider necessary to make

after reading that report, I would like to ex

: C press my views generally on
some of the important issues that seem to me to arise in this connection.

53. While admitting the commercial and strategic impartance of the Rail-

ways in India, I think it to be of the essence of Tesponsible government
that Railways should be transferred to the Federal Government and that
fhe Federal Legislature should be empowered to pass such legislation as
it might be advised to pass, setting up a statutory Railway Board with
clearly defined powers and functions.
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64. The members of the Railway Board or Railway Authori

ap_pt_:mted by the Governor-General upon the adv)irce of hig.y,r:g;:ll:{:ibﬁz
mmlsters.. I have no doubt that whatever the number of members be,
whether it is three, five or seven the Ministers will take every care to
epnsure that expert knowledge and technical experience are adequately
represented. Bimilarly I am confident that they w:ll secure the representa-
tion on the Board of the Muslims, and other miunorities. The Minister in
chal:ge of Railways should be the ex-officic President of the Board. The
Legislature should have the power io discuss and lay down general rolicy,
although the execution of that policy and general administration should
be left in the hands of the Board or Railways Authority. As regards the
revenues, I would point out that for some years past a separate Railway
Budget has been prepared in India. The statute may provide for the
formation of & Railway Fund, into which shall be paid all revennes raised
or rece ved by the Government for the adminstration of the railways, such
funds being appropriated by the Legislature to the purposes of the rail-
ways in.the manner to be prescribed by the Act, constituting the Board
and the Fund. (Vide Section 117, 127, 128, 129, 130 and 131 of the South
Africa Act, 1909.)

65. Having regard to the fact that Defence iz a reserved subject, I
think it may be mecessary to provide that all railways must comply with
Buch requisites as the Governor-General may make as to the use of railways
for the purpose of the Defence of the Country. (cf. Article 96 of the
German Constitution.)

I received the Confidential Memorandum A. 23, containing proposals for
the future administration of Indian Railways, after I had completed my
own Memorandum. I should like to take more time in studying the
Memorandum, and then if I should think it necessary to make any other
submissions, I should do so. At present I can only say that I am of the
opinion that legislation constituting a Statutory Railway Authority should be
passed by the Indian Legislature,

Fuwpamentar Riears.

56. Indian opinion of all sections has been very insistent that the
constitution should provide for certain fundamental rights. The Nehru
- Committee Report laid down certain fundamental rights and the guestion
as to their inclusion in the constitution was raised at some length at the
third Round Table Conference. Paragraph 75 of the Introduction to the
White Paper, states that His Majesty’s Government see serious objections
to giving a statutory expresson to any Iargp range of declarations of this
character, but they are satisfied that certain provisions of this kind sach
for instance, as respect due to personal liberty, and rights of property and
the eligibility of all for public office, regardless of differences of caste,
religion, etc., can appropriately and should, find a place in the Constitution
Act, His Majesty's Government think it probable that occasion may be
found in connection with the inanguration of the new Constitution for
& pronouncement by the Sovereign and in that event, they think it may
well be found expedient humbly to submit for His Majesty's consideration
that such a pronouncemént might advantageously give expression to some
of the propositions suggested to them in this connection which prove
unsuitable for statutory enactment.
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Some of these fundamental rights are to be found in the Proclamation
of Queen Victoria, and some others in the Government of India Act itself.
The following passages may well he quoted from the Preclamation of Queen
Victoria:—

“ We declare it to be our Royal will and pleasure that none be in
any wise favoured, none elected, or disquieted, by reason of their
religious faith or observances, but that all shall alike enjoy the equal
and impartial protection of the law, and we do strictly charge and
enjoin all those who may be in authority under us that they abstain
from all interference with the religious belief or worship of any of our
subjects on pain of our highest displeasure.

“ And it is our further will that, so far as may be, our subjects, of
whatever race or creed, be freely and impartially admitted to office in
our service, the duties of which they may be gualified by their education,
ability, and integrity duly to discharge.

““ We know and respect the feelings of attachment with which the
natives of India regard the lands inherited by them from their ancestors,
and we desire to protect them in all rights connected therewith, subject
to the equitable demands of the State, and we will see that generally
in framing and administering the law due regard be paid to the ancient
rights, nsages, and customs of India.”

Section 96 of the Government of India Act itself provides that no native
of British India, nor any subject of His Majesty resident therein, shall, by
reason only of his religion, place of birth, descent. colour, or any of that,
be disabled from holding any office under the Crown in India.

I am aware of the objections that are urged against fundamental rights
being specially mentioned in the Constitution, on the ground that when
they are not enforceable in & court of law, they are no more than mere
moral maxims, and that they penerally amount to a limitation of the powers
of the Legislature. Many of the post-war constitutions have, however,
included fundamental rights. It seems to me that in the peculiar cireum-
stances of India, and particularly with a view to give a sense of security
to the Minorities and the Depressed classes, it is mecessary that too much
emphasis should not be laid on the orthodox British legal point of view,
regarding fundamental rights, but that some of them should find a place
in the Statute itself, and others might, as stated in the White Paper, find
expression in the Royal Proclamation. I refrain from going into further
details as to the naiure and character of the fundamental rights, which
should be recognised. The question was discussed at length at the Third
Round Table Conference. The list of fundamental rights in the Nehru
Committee Report also indicates the nature of fundamental rights which
Indian opimion generally favours.

TraNSITORY PRoVIsIONS,

57. Proposal No. 202 of the ‘White Paper which deals with transitory
provisions has given rise to many misapprehensions. Sir Samunel Hoare
was, however, closely examined both by Mr. Rangaswami Iyengar and
myself on the 21st July as to the meaning and effect of proposal No, 202,
and I would invite attention to his evidence on this point. Briefly purt
the effect of his statement in the light of which he said proposal No. 20é
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should be il'lterpreted is that after the setting up of the new constitution
in the provinces the constitution of the Centre will have to be readjusted
until it is possible to inauvgurate federal constitution for the Centre as
contemplated by the White Paper. During this period there will have to
be readjustments of legislative, financial, and administrative relations of
the Centre with the Provinces. Nevertheless the Executive Council of the
Viceroy and the Indian Legislative Assembly, including the official bloe,
will continue on their present basis. He also added that the requirement
of the previous assent of the Governor-General to the provineial legislation
will during this period have to go, excepting where the Statute itself may -
have imposed such a condition. It seems to me that under this arrange-
ment it will be very necessary to closely examine the concurrent powers of
the Provincial and the Central Legislature so as to avoid conflicts between
the two. :

After this statement by Sir Samuel Hoare I was naturally anxious to
find out from him as to when he envisaged the Federal Constitution to come
into operation. He could not commit himself to any point of time owing
to the uncertainty of certain essential factors, but he said, * we are doing,
and will continue to do, all in our power to satisfy the conditions which
the White Paper lays down as precedent to Federation.” He thought, ¢ if
the financial conditions are such as to justify the institution of Provincial
autonomy, then . .. they are very much the same kind of financial con-
giderations that wounld not necessitate any very great delay in bringing
into operation the Federal Centre.”” I do mot wish in any degree or
measure to throw any doubi on his desire to achieve an early fruition of
his proposals both with regard to the Provinces and the Centre, but again,
bearing in mind the uncertainties of the situation and the slowness with
which ordinarily the official machinery works, I mnst express my concern
as to the entire situation. I can only express the hope that the transitory
provisions contemplated by proposal No, 202 may not be in operation for
more than a year or Eo.

AMENDMENT oR CONSTITUENT POWERS.

58. The subject of constituent powers is dealt with on pages 64 and 65
of the report of the Third Round Table Conference. 1 su]:mnt that '_bhe
constitution should provide for such powers hei_ng vested.m. the Indm_n
Legislature. The class of subjects whick may be included within the ambit
of these powers, the conditions on the fulfilment of which these powers may
be exercised, and the time when they may be exercised should all be laid
down. His Majesty’s Government express the view in paragraph 5 of 1§he
Report of the Third Round Table Conference {page 65) that the aui:,honty
of Parliament to decide any issues whxcl_: might present .themse]ves involv-
ing changes of a substantial character 1a the Constitution should be lef;
unimpaired, but that they undertake to see that any provisions designe
to sot up a machinery which might obviate the disadvantages and incon-
veniences to be contemplated from the lack of means 1o secure any altera-
tion of the details of the Constitution should be framed, As illustrating
this I may refer to the question of the expansion of franchise aft'er a certain
gime and also to the revision of the communal afvard, subject to 1;hlel
conditions lnid down therein. T might refer to Section 152 of the Bout
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" Africa Act as a precedent for laying down the time limit within which
certain provisions (such as those relating to Native Affairs) could n?t
be amended until the expiry of a certain period and without a_certain
majority. Having regard to the scheme of the White Paper which pro-
vides for certain Reserved Subjects, the powers of amendment will probably
be of a limited character unless as indicated in another part of this note,
the constitution provides a special machinery for effecting the transfer of
those subjects. I would, therefore, suggest that a list of- j;hose matters
whick may fairly admit of amendment by the Indian Legislaure should
be prepared and incorporated in the Act. As a guide to these details I may
refer to schedule 5 of the present Government of India Act though, no
doubt, there will be many more matters which will be admissible in the
list of subjects in regard to which the Indian Legislature should possess
the power of amendment,

Provinciarn CoNsTITUTION.

59. The essential features of the constitution for the Provinces outlined
in the White Paper are: :

(I} That there are to be Reserved Bubjects, every subject being
transferred to the control of and administration by the popular
Ministers: ‘

(2) That collective responsibility of Ministers is to be aimed at;

(3) That the Governor is vested with certain special Tesponsibilities.

60. A great deal of evidence, mostly of the representatives of the various
services, has been led before the Committee, and the entire position has
been explained at length by the Secretary of State in the course of his
evidence. On the question of the safegnards and the power of the
Governor to make and promulgate Ordinances, I have nothing to add to the
note which I submitted at an early stage of the proceedings of the Com-
mittee. I request that it may be read as a part of this Memorandum,
As regards the special procedure provided by Clauses 92 and 93 for the
passing of the Governor’s Acts, I would point out that the legislature
containing no official element, the Govermor will have no machinery at
his disposal by the use of which he can secure the progress of such a Bill,.
and it would not be fair to the Ministry to secure the co-operation and
support of, say, the leader of the Opposition. Further, it seems to me
that this procedure is caleulated to blur the line of responsibility of the
Minister, and the Governor may, in seeking to test public opinion, under-
mine the authority of the Minister, and if the Legislature refuses to
accept _his recommendation, his own authority will be undermined.

The important points which have emerged in the course of evidence may
be tabulated as follows:

(1) Whether law and order should be transferred im the Provinces;
. (2) Whether, if law and order are transferred in the Provinces, it
13 necessary or desirable to make any special provision for coping with
what is called the terrorist movement ;

(3) Whether _the Inspector-Gemeral of Police should be treated on
a special footing in the matter of having a direct access to the
Governor; T -

(4) Whether any special staff is to be provided for the Governor

enabling him to cope effectively with his special Tesponagibilities ;
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(5) Whether in the constitution of the Provincial Executive the
principle of the Cabinet system, under which there is a Prime Minister
and other Ministers are appointed upon the selection made by him,
should be followed from the start; (b) whether the Cabinet might con-
tain & non-elected Minister appointed upon the recommendation of the
Prime Minister of the Cabinet;

(6) Whether there shall be Second Chambers in the Provinces.

I shall now briefly deal with these questions.

61. As regards 1, 2 and 3, I think it necessary to state the Indian position
as I conceive and interpret ib, ‘

All the three Round Table Conferences have unanimously recommended
the transfer of law and order, and both the Labour Government and the
National Government have been parties to this recommendation. The
Simon Commission also recommended the transfer of law and order, though
it contemplated the inclusion in the Cabinet of a Minister drawn from
official or other non-elected sources, who would not necessarily be in charge
of Jaw and order (vide paragraph 64 of Vol. 2, p. 48). Indian opinion
treats this question as resjudicata, but quite apart from the recommenda-
tions of the Round Table Conference, His Majesty’s Government, the Govern-
ment of India, and the Simon Commission, it seems to me that there are
very weighty reasons for the transfer of law and order.

62. Firstly, the reservation of law and order would mean in actual
practice the concentration of all attack in the Councils on that single
department, and prevent the growth of that semse of responsibility and
harmonions co-operation between the ILegislature and the Government,
without which the success of the scheme musit be seriously imperilled.
Secondly, the policy adopted in & transferred department may give rise to
a delicate situation in the sphere of law and order, and the Police may be
asked to implement or execute such a policy. For instance, it is con-
ceivable that a policy adopted in the domain of land revenue, excise,
religious endowments or forests, might easily create difficult and awkward
" gituations for the agency of law and order. To reserve law and order and
to transfer other subjects is to create opportunities for friction and to
court the failure of the entire Government.

63. I have no doubt that an Indian Government, even though it may be
responsible and subject to political pressure, as other responsible govern-
ments are, can effectively maintain law and order. I have egually little~
doubt that the reservation of law and order will be locked upon by Indians
as a serious reproach to Indian character and capacity and imperil the
success of the entire scheme; it will not amount to even provincial
autonomy, and I am confident that no section of Indian opinion can support
or will be prepared to work such a scheme.

64. It has, however, been suggested in certain quarters that law and order
should not be transferred in Bengal, in view of the existence of the terrorist
movement there. I think it would be most unfortunate to discriminate
against Bengal in this respect. So far as it is known, the Bengal Govern-
ment does not favour the reservation of law and order. The terrorist move-
ment has been in existence in Bengal for the last 25 years, and during all
this period the administration of law and order has been in the bands of
the officinl Governmen$. It cannot be denied that the strongest possible
measures have been taken from time to time in coping with this movement,
and yet it has not been uprooted. It is brought under control fo? some
time, but again it comes to the surface. The fact of the matter is that
no Government can cope with a movement of this character unless it has
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the active support of the vast majority of the people. I have no doubt that
the vast majority of the people of Bengal are instinctively opposed to a
movement of this character. Mr. Page, in the course of his evidence, how-
ever, suggested that many people were unable to render active assistance
to the Government for fear of social ostracism. This may be true of a
certain number of people, but it seems to me that the idea of the fear of
* gocial ostracism > may be exaggerated and carried too far. The only
way of obtaining the active support of the vast majority of the population
of Bengal is by transferring real responsibility to the people themselves.
This is bound to have a desirable reaction on public opinion.

65. It has been also suggested that the special branch of the C.I.D. may
be segregated from the rest and placed in the hands of the Governor, The
reason which has been assigned for this suggestion is that informers will be
reluctant to give assistance to the police if they know that their names
are going to be disclosed to a popular Minister or the Cabinet. It seems
to ma that it should not be difficult to so arrange things that the strictest
secrecy may be observed about information of this character, and as a
matter of practice, the other members of the Cabinet need net be inquisitive
to know the names of the informers. It is in the highest degree improbable
that a Minister will fail to realise his responsibility in respect of such
secret information, or that he will disclose it to others when duty and
prudence will require that he should treat it as strictly confidential. The
possibility, also, of Indians rising to the position of Inspectors-General
cannot be excluded. It seems to me that the argument that informers will
be unwilling to render assistance if they know that their mames will be
made known to Indian Ministers or Inspectors-General may also be carried
too far. Whether on administrative grounds it will be convenient to
segregate the special branck from the rest of the C.I.D., or whether the
entire organisation of the C.I.D. can be separated from the rest of the
Police, is a matter which, to put it at the lowest, admits of some doubt.
But assuming that the Governor of a Province finds that the minister in
charge of law and order is unable to cope with this movement, the White
Paper proposals give him ample power in dealing with this branch of law
and order. I shall in this connection refer to propositions 69-70 of the
White Paper. In brief, my suggestion is that no special provision should
be made in the constitution providing for the segregation of the C.I.D.
as a whole, or for the sepregation of the political branch from the rest of

the department of law and order. The White Paper amply safeguards
the position.

€6. The third question as formulated by me above is whether the In-
spector-General should be treated on o separate footing in the matter of
having direct access to the Governor. If what is meant by direct access
to the Governor is that the Inspector-General should be able to approach
the Governor over the head of his Minister and take any orders from him
without the knowledge of the Minister, then I think it will be open to
serious objection. Ordinarily, it should not be difficult under the scheme
proposed by the White Paper for the Governor to call the Inspector-General
and obtain such information as he wants from him. Under proposal 69,
he has the power of making rules. Further, it is implicit in his special
responsibility in regard to law and order that he must keep himself in
touch with important matters connected therewith. Again, under proposal
69, the Governor has got the power to preside at mestings of his Council
of Ministers. There are thus so many avenues of information open to him.
It will be remembered that when 8ir Charles Innes was asked as to how
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he would be able to ses the Inspector-General of Police, he said that he
. could meet him on the golf course. In answer to & question put by Lord
Eustace Percy, 8ir Charles Innes expressed himself thus:—

Question: “ Would you make any rule as regards the Inspector-General
of the Police?

Answer: ‘‘ No, I would not, myself. If I wanted my Inspector-General
of Police, I should play golf with him, or get at him in some way like that;
I should always keep in touch with him,’”

67. As regards the fourth question, Sir Malcolm Hailey explained during
the course of the evidence of the Secretary of State, that in Presidency
towns, where the Governor is unsually selected from the ranks of public life
in England, and has no local krowledge, it may be necessary to give him a
Becretary of the standing of a member of the Board of Revenue, or of the
Executive Council, and that in other Provinces where a Governor, according
to him, will presumably be a member of the 1. C. 8., a Secretary of the
status and experience of a semior Collector, or a Commissioner, may be
appointed to help the Governor in the discharge of his special responsibility.
I would agnin repeat that the avenues of information open to the Governor
are many. We need not suppose that the Governors of the future will be
wanting in tach, or a keen sense of their duty, or that the Ministers will
necessarily be perverse and at cross-purposes with the Governor.

68. With respect to the last question, it was pointed out by Sir Bamuel
Hoare, and, if I may aay so, rightly, that, excepting in the case of Ireland,
in no other constitution of any country within the British Commonwealth of
. Nations is there direct provision for responsible Government, or for the
collective responsibility of the Ministers, It is true that Sir Samuel Hoare
at one stage of his evidence said that he would leave all this to erganic
growth, but he also made it clear that he was aiming at it and that he wounld
not object if the system of a collectively responsible Cabinet was accepted
from the very beginning. Tnder the Montagu-Chelmsford Reforms, Madras
ie the only Province where there haa been a Chief Minister, and the Ministry
have from the start worked collectively. In the other Provinces there has
been at times collective responsibility, and at others it hag been absent, We
cannot afford to take risks in this matter, and I think it is very mecessary
that the Cabinet form of responsible Government should be adopted in the
Provinces from the commencement of the new constitution, and that instruc-
tions should be definitely laid down to that effect in the Instrument of
Instructions to the Governor. Notwithstanding the fact that separate elec-
torates are the basis of representation, I feel that in actual practice it will
not be found difficult to get representatives of the minorities to work in close
co-operation with the Minister belonging to the majority community.

69. The last part of question 5 is whether the Cabinet might contain a
non-elected Minister appointed upon the recommendation of the Prime
Minister, In support of this sugpestion, it was pointed out that in England
Members of the House of Lords who owe no respensibility to any electorate
are appointed Ministers. It was further pointed out that in France the
Ministers of the Marine and War are generally selected from outside the
ranks of the elected members. In my opinion, to introduce one feature of
the British or French constitution into the proposed Indian Constitution and
to ignore the rest would not be conducive to the smooth working of the
Cabinet, even though such an outsider may find himsslf placed in the Cabinet
with the consent of the Prime Minister. I cannot, therefore, agree to this

suggestion.
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SecoNp CHaMBERS IN THR PROVINCES.

70. The last question that has emerged from the evidence is as to whether
there should or should not be second Chambers in the Provinces. It will be
noticed that so far as the White Paper is concerned, proposition 74 provides
for single Chambers in all the Provinces, excepting for Bengal, the U, P.
and Bihar. 1n Bengal the total number of seats proposed in the Upper
Chamber is 65; in the U. P. it is 60; and in Bihar it is 30 (vide Appen-
dix IIT, part 2, p. 92 of the White Paper). In my first note on the safe-
guards I have already discussed the provisions of proposal 74 as to the
abolition of 8 Second Chamber in these three provinces, and the establ’sh-
ment of the Upper Chambers in those in which they will not come into
existence at the start of the new Constitution. It is therefore not necessary
to say anything more om this part of proposition 74. 1 shall however, sub-
mit a few considerations on the main issue as to whether the provincial
legislature everywhere should be bicameral. As regards the three Provinces
which have been selected for the establishment of Second Chambers at the
commencement of the Constitution, I believe the decision has been arrived
at mainly because they are pre-eminently zamindari Provinces. With refor-
ence to Bihar, it appears from the evidence of Mr. Sinha that when the
question was discussed in the Legislature of the Province in January last,
the voting was 39 in favour of the proposal for the establishment of a second
Chamber, and 30 against it. But the 39 voters in favour of the proposal
included non-officials, members nominated by the Governmor, and also one
official, while those against the proposal were all elected representatives.
The position in Bengal was more evenly balanced, but there seems to me to
be little room for doubt that the bulk of general opinion as distinet from
the opinion of the zamindars is against the establishment of a Second Cham-
ber there. In this connection reference may be made to the memoranda on
behalf of the various associations representing the land-holders in the various
Provinces, and particularly to the evidence of the Maharajah of Burdwan.
In the U. P., too, the Zemindars are strongly in favour of a Second Cham-
ber, and, indeed, they have suggested that * the resolution about the aboli-
tion of the Chamber should be confirmed subsequently by an Aet passed two
years after the election of the new Provincial Assembly.” (Vide p. 202,
No. 7, of the Minutes of evidence.) They have further * strongly urged
that the Second Chamber should become a permanent feature of the Legis-
lature of these Provinces.”” The U. P. Legislature has a very large element
of the Zemindar electorate, and in judging of the resolution passed in the
TU. P. Council, this fact should not be overlocked. It is perfectly true that
wherever there are important zemindars there is a demand for the estab-
lishment of a Second Chamber, but this demand is not endorsed by general
public opinion. I personslly have grave doubta as to whether S8econd Cham-
bers by themselves can effectively protect the interests of the zemindars or
otherwise conservative classes. I am also more than doubtful as to whether,
constituted as the zemindar class at present is, it can supply a sufficient
number of men who can effectively discharge the functions of the members
of an Upper Chamber as in other countries. Nor do I feel so confident as
8ir Malcolm Hailey seemed to be that it would be possible to secure the right
type of men from among commercial magnates or retivred members of the
judiciary. If the S8econd Chamber’s legitimate function is going to be that
of a revising body, then I do not expect any such results to follow from them
in the Provinces of India. On the other hand, if they are to function merely
as brakes upon hasty and illconsidered legislation passed by the Lower
Chambers, one ought not to overlook the danger—by no means imagmary—
that the Second Chambers may, and probably will effectively block all social
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legislation of a progressive character, and thus come into conflict with the
popular Lower House and the general public opinion. There is als¢ the
question of a greater strain being placed on the provincial purse by the
establishment of & Second Chamber, and we ought not to everlook it.

71. The whole position was examined by the Simon Commission in
Chapter_4, Vol. II, of their Report. I would refer to paragraphs 113 and
114, ?hlch indicate the views of the Provincial Governments and of the
oommlt_bees associated with the Commission. In paragraph 116, at page 99
of their second volume, the Bimon Commission express themselves as
follows: —

‘It has generally been proposed in evidence before the Jaint Con-
ference to constitute Second Chambers disproportionately representative
of vested interests. They fear that such Chambers would be regarded
as an undemocratic instroment of Government, and that ceaseless
conflict between the two Houses wounld result. They think that this
danger will be a real one, however the Second Chambers may be formed.
While a Second Chamber will not be a substitute for the Governor’s
powers, its exisfence may be used as an argument for modifying the
Governor’s powers before this is desirable, and it may sapport the
Lower House against the Governor and so increase rather than prevent
friction between him and the Legislature. So long as Ministers are
secured in the support of the Lower House, and so cbtain the funds
which they require, the Second Chamber can exercise little control on
the administrative side, and it is here that the influence of a Legis-
lature is most required.” I would further point oat that it does not
appear to me to be the case that the Provincial Legislatures or the
Government of India consider the establishment of Second Chambers
in all the Provinces as vitally necessary. ‘ We would not propose ”,
say the Government of India, in paragraph 27 of their Despaich, ** that
in any Province a Second Chamber should be made a condition of
advance, Where local opinion favours and local conditions seem to
require a Second Chamber, it should, in onr view, be set up and incor-
porated in the Constitution.” As regards the three Provinces of
Bengal, Bihar and Orissa, and the United Provinces, they accept the
recommendations of their local Committees, but, as I have submitted
sbove, in these three Provinces general public opinion as distinct from
the opinion of the zemindars or other conservative sections of the people
is not prepared to support a Second Chamber. I do not wish to under-
rate the importance of the evidence of the European Association, or
of the Zemindars’® Association, in regard to this matter, but I am
bound to sry that the case for the addition of a further comnservative
clement to a constitution, the striking feature of which is an over-
cautious conservatism, has not been made out beyond all doubt. On
all these grounds I am against the establishment of S8econd Chambera in
any Province.

PusLic BErvICES.

72. The question of the Public Services is dealt with at length in the
White Paper. Reference may be made to paragraph 70-78 of the Intro-
duction; pages 85-36 and paragraphs 180-202; pages 81-201 of the Pro-
posals and to Appendix VII; page 120. In the existing Government of
India Act, the relevant sections are 96s-100.

19366 1)
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The Civil Services in India have within the last eighteen or iwenty
years come under detailed review by twa Royal Commissions, viz.: (1) The
Islington Commission which assembled on 31st December, 1912, the report
of which was submitted on 14th August, 1915, and (2) the Lee Commission
which submitted its report on 27th March, 1924

There were three questions which were referred to the Lee Commission,
vig.:—

(a) The organization and general conditions of service, financial and
otherwise, of the Buperior Civil Services in India;

(b) The possibility of transferring immediately or gradually any of
the present duties and functions to Services constituted on a provincial
basis; :

{¢} The recruitment of Europeans and Indians respectively, for which
provision should be made under tha constitution established by the
Government of India Ack, and the hest methods of securing and main-
taining such recruitment. : :

73. As regards the Superior Civil Services, namely the Indian Civil
Bervice and the Indian Police Service, the Commission made certain definite
proposals for their Indianisation. Speaking of the Iadian Civil Service
they say that in their view it iz desirable in order not only to carry
-out: the spirit of the Declaration of 1917 but to promote an increased
feeling of camaraderie and an equal sense of responsibility between British
and Indiap members of the Services that the proportion of 50-50 in the
cadre of the Indian Civil Bervice, should be obtained without undue delay
and that the present rate of Indian vecruitment, should be accelerated with
thiz ebject. They expected to produce a 50-50 cadre in about 15 years by
which time the whole situation would again have to come under review
.by the SBecond Statutory Commission. As regards the Indian Police Service
they recommended that of every hundred recruits for this Service, fifty
should be Europeans recruited directly, thirty should be Indians recruited
directly, and the remaining twenty obtained by promotion from the Pro-
vincial Services. And they expected that the corresponding cadre of 50-50
would be reached in aboutb 25 years in the Police Service from the date
when the .new scheme of recruitment comes into operation. (See- para-
graphs 35, 37, pp. 18, 19 of the Lee Commission.) )

74. ¥ need mot refer in detail to the recommendations as to the Indian
Forest Bervice of Engineers, the Indian Agricultural Service, the Indian
Veterinary Bervice, etc., and the Central Services which they discuss (see

- page 21, 23, of their Report).

The easential point which emerges from the White Paper is that ** at
the expiry of five years from the commencement of the Constitution Act
a statutory enquiry will be held into the question of future recruitment
for the Indian Civil Service and the Indian Police, and “the Governments
in India will be associated with the enquiry. The decision on the results
of the enquiry will rest with His Majesty’s Government and will be
subject to the approval of both Houses of Parliament. Pending the decision
to this enquiry the present ratio of British and Indian recruitment will
remain unaltered. The question of eontinued recruitment by the Becretary
of State to the Superior Medical and Railway Services is under examina-
tion. His Majesty’s Government hope to submit their recommendations
on this matter later to the Joint Belect Committee ** (vide para. 72 of the
Introduction to the White Paper).

75, The Bervices sub-committes ©of the first Round Table Conference
made two important recommendations. In paragraph 2 they recommended
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that for the Indian Civil Service and the Indian Police Service recruit-
mel_lt .should continue to be carried out on an All-India basis, but the
majority of the Committee were of the opinion that recruitment for
judicial officers should not longer be made in the Indian Civil Bervice,
and the Indian Forest Service and the Irrigation branch of the Indian
Bervice of Engineers should be provincialised. Mr. Shiva Rao and
Mr. Tambe desired to record the view that all services should be Pro-
vincialised forthwith. Dr. Ambedkar, Mr. Zafrulla Khan and Sardar
Sau}purnn Bingh were averse to further recrnitment om an All-India
basis for the Indian Civil Service and the Indian Police Service save
in respect of the European element in those Services. The majority
of the sub-committee were of the opinion that in the case of these two
Services it was desirable that some recruitment of Europeans should con-
tinue. On the question of the ratio there was a difference of opinion,
some holding that for the present recruitment should continue on the lines
laid down by the Lee Commission, while others would prefer that the
matter should be left for decision by the future Government of
India. Irrespective of the decision that might be reached as to the ratio,
the majority of the sub-committee held that the recruitment and controlling
suthority in the future should be the Government of India. They would
leave to that authority the decision of all questions such as the conditions
of recruitment service, emoluments and control. A Minority thought
that the recruiting authority should be the Becretary of State. But
.even they consider that adequate control over the members of the Services
.should be secured to the Indiam and Provincial Governments under the
Devolution Rules. :

76. It secems to me that the provision in the White Paper for a Statutory
enquiry after five years into the question of future recruitment for the
Indian Civil Service (vide paragraph 72 of the Introduction) is incon-
sistent with provincial autonomy and responsibility at the Centre. I
am personally in agreement with the views of the majority of the Sub-
(Governments of the future desire to have any European element in their
The position that existed at the time of the Lea Commission has materially
-changed since the Round Table Conference was called. To give the
provinces autonomy and the central government responsibility over a
large field of administration and then to withhold from them the power
of recruiting their Public Servants and exercising eontrol over them,
subject no doubt to ample and effective safeguards of their interesis, is
not only to deny & very material element of respomsibility, but is also
caleulated to have undesirable effects on the mutual relations of the
Services and the Indian Legislature and the Minister. Further the Indian
Legislature of the future should be vitally interested in making every
possible economy in public expenditure and there does not seem to me
to be any valid reason why the future Government in India should be
made to submit, in the ease of future recruits, to the scales -of salaries
prescrihed by the Becretary of State. It has been urged in certain quarters
that the right type of English recruits will not be nvailable for these
Services unless they are recruited by the Secretary of State. If the Indian
Governments of the future desire to have any European element in their
Services they must be left free to exercise their option in .the ma.t’oe_r.
It may be presumed that if they will want European recruits they will
have to offer sufficiently attractive terms to them. Upon a broad view of
the matter I urge that there should be no further. examination of _bhe
question after five years by another Commission, I think effective decisions

19356 H3
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should be arrived at now and the question should no longef_ be left as an
open one. .

77. As regards the Superior Medical and Railway Services the recom-
mendations of His Majesty’s Government have not yet been placed before
the Joint Select Committee, but I am generally in agreement with para-
graph 44 of the Bervices Sub-Committee,

78. I have submitted above that in my opinion the recruiting aunthority,
after the promulgation of the new Constitution should be the Government
of India. It is only necessary to add that I am assuming that the Govern-
ment of India will, for the purpose of recruitment, make use of the
machinery of the Public Service Commission, and rely on their technical
knowledge and impartial judgment and advice.

RIGHTS AND INTERESTS OF THE SERVICES.

79. No less important than the question of future recruitment is the
question of the rights and interests of the Services. It is necessary to
point out that the Statutory provision governing the rights and interests
of the SBervices is to be found in SBection 96B of the Government of India
Act. Rules have been framed according to that section. The last set
of Rules so far as I know were published in June, 1930, and are known
as Civil 8ervice (classification, control and appeal) rules. Most of the
items in Appendix 7 of the White Paper are based on Bection 96B of
the Classification Rules. I have no desire whatscever in any degree or
measure to prejudice the Services in respect of their salaries, emoluments
and pensions which must in my opinion be given every effective protection,
but I would point out that the proviso to Section 96B and its provisions
require to be analysed before a correct view of the position can be taken,
Under that section the Secretary of State in Council has the power to
meke rules for (a) regulating the classification of the Civil Services im
India, (b) the methods of their recruitment, (¢) their conditions of service
pay, allowance, and discipline and control. The rules referred to deal
with these matters and the section itself provides that such rules may,
to euch extent and in respect of such matters as may be prescribed,
delegate the power of making rules to the Governor-General! in Council,
or to local Governments, or authorise the Indian Legislature or local
Legislatures to make laws regulating the Public Services. It would thus
appear that under the existing Act itself, the Becretary of State in
Council could delegate his powers entirely if he liked in respect of the
Services not only to the Government of India or the local Governments,
but also to the Indian Legislature and the local legislatures. This was
at a time when full Responsible Government was not set up in the Pro-
vinces and the Central Government contained no element of responsibility
to the Legislature. It seems to me, therefore, that under the proposed
constitution there should be an advance upon the position prescribed by
the Bection 96B of the Government of India Act. I feel that the pro-
posals in the White Paper instead of being in advance constitute s distinct
set-back at any rate for the time being.

80. Coming next to the proviso it will be noticed that according to it every
person appointed before the commencoment of the Government of India Act
of 1919 by the Becretary of State in Council to the Civil Service of the Crown
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in India shall retain all,his existing and accruing rights or shall receive
such compensation for the loss of any of them as the Secretary of State in
Council may consider just and equitable. The Act: therefore protects the
existing or aceruing rights of persons appointed before the commencement
of the Government of India Act, 1919, apparently because officers appointed
before 1919 entered the Service at a time when the policy of Parliament for
the future Government of Indis as declared in the preamble of the Govern-
went of lndia Act, 1919, had not been declared. The men who joined the
Service after 1919 must be presumed to know that policy and to realise that
that policy would be fulfilled within a reasonable distance of time.,

81, In this connection I would draw attention to «uestion No. 187 on
page 31 of the Minutes of Evidence, which I put to Sir Jon Kerr, and his
reply to it. :

%Zestion. According to your view of the matter, do the men who entered
the Civil Service, say in 1920, or at any time since 1920, stand exactly on
the same footing in regard to these rights as the men who entered the Civil
Service before 19197

Answer. We do not say that they do under the law, because the law does
make a distinction between persons appointetl before and after 1919.

Question. 1 am asking you that, from your point of view, you_think it ex-
pedient and desirable that those men should also get the protection that you
yourself have had?

“ We think it just that they should.”

83. On grounds of justice and expedience I myself would not make any
distinction between the pre-1919 and the post-1919 men so far as the com-
ditions of their pay allowances, etc., are cgnc-erned. I am prepared to go
further and say that if the pre-1919 men insist on convrol being exercised
in respect of their discipline and conduct by the Secretary of State I w0u!d
not object to this anomaly which would be of & temporary character, but in
regard to all other officers I would strongly urge that the centre of control
should be transferred from London to Delhi. Logically speaking their con-
trol should be in the hands of the Federal Government assisted by the Public
Bervice Commission, but rather than have the control of the Becretary of
State over these officers I would urge that it should be tramsferred to t::e
Governor-General for some time to come who might similarly be assisted by
the Public Service Commission, leaving it to the development of the Const;-
tution to facilitate the transfer of the control to the Federation Government.
In other words, I suggest that in respect of officers appointed after 1319 t‘:p
to the date of the new eonstitutlc_m, gnd in respect of officers a.p]l)lomlte bafthr
the setting up of the new constitution the Governor-General s cl’autfi el )
final appellate authority for the time being leaving it again to the ev:l op;
‘ment of the constiffution to lt.rémsfer thetcontrol of the Governor-General a

is di ion to the Federal Government. ) .
hl;3dlsTcIl:tlnext important point whic1_1 arises relates to the 11_1t.er1;»;‘-3@:1;:11;10::t :5
the .expression “ accruing rights’ in the proviso of S}f"t:i"n tcl?a q'; the
above. In this connection I would draw attention to the ;ast;ila Leeocom-

f State dated 26th April, 1923 (vide paragraph 81 of the L -

Booretary 2 rt—pages 46-48). The Secretary of State at that time con

O e Jaw affene of the Crown, and he was advised by them that the

sulted the 'aw officers » oy i a) * means all rights to which
“ rights ’ in Bection BY% (a)

words acfcr;;mgcivﬁ Services are entitled, whether by statute or .by rule

ﬂe‘:?:;r:t:mm:y force, or by regulation in force at the time of their entry

into service. They do not, however, include prospects of promotion, except

in case where the promotion is no more thon advancement by seniority to

increased pay, as in the case of the various appointments borne upon the
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ordinary lists of time-scales of pay., In particular, they do not apply to
general expectations of possible appointment to offices, wuch as those of a
Commissioner of a Division, which are nof included in the ordinary time-
scale lists, and the filling of which involves selection by merit. I am advised
accordingly that the abolition of such appointments would give rise to no
claims {0 compensation except to persons who were actually holding them at
the time of their abolition. I am further advised that no method of filling
such appointments which is not inconsistent with the Statute, even though
it reduced the expectations of members of a particular service, would give
rise to any claim to compensation on the part of any person whose actual
tenaure of an appointment was not thereby affected. I trust, therefore, that
difficult as these words may be of interpretation, the authoritative opinion of
the law officers of the Crown will be accepted. Appendix VII (e).

84. Coming thea to the list of rights in Appendix 7 of the White Paper,
it-is not my intention to deal with each item separately. I have indicated
my views in the preceding paragraphs as to the guarantees to be given to
the Indian Civil Service as regards their pay, allowances, emoluments, leave,
pensions, etc., and also as regards the transfer of the control over the post-
1919 members of the Services from Loudon to Delhi. There are just a few
points that I shall now refer to.

85. Item No. § secures to the Services the reservation of eertain posts to
members of the Civil Bervice. This must be read with Section 98 of the
Government of India Act and the third schedule to it. In the ordinary
course, in the vast majority of cases, members of the Indian Civil Service
will rise to occupy many of the appointments mentioned in the third scheduie.
But in the altered state of things there does not seem to be any reason why
the reservations provided by the third schedule should continue to exist,

86. Item No. 11, which is based on Classification rule No. 25, further pro-
vided that posts borne on the cadre of All-Indian Bervices shall not be left
unfilled for more than three months without the sanction of the Secretary
of State in Council. Whatever justification there might be for such a rule
under the present system there does not seem to me to be any for continuing
it in future when the Provinces will be autonomous and there will be Tespon-
sible povernment both in the Provinces and at the Centre. The possibility of
economy to be effected by appointing efficient men belonging to the Provin-
cial Service to such vacancies shonld not be excluded.

87. Another * right »” which calls for some remark is that contained in
item No. 15. Ordinarily the proposals for the posting of an officer of an
All-Indian Service proceed from the Chief Becretary of a local government,
who has always been a member of the Indian Civil Bervice, and it may well
be presumed that under the new scheme they will be dealt with by the Chief
S_ecretary or some other Secretary and the Minister will have neither the
time to go into nor the necessary knowledge about matters of this character.
I should not presume that Ministers would deliberately act to the disad-
vantage of an officer of an All-India Service. I cannot, therefore, agres to
the proposal that in such matters the personal concurrence of the Governotr
should be required. While I appreciate the desire to protect the Public
_Serva}nts against loss or inconvenience resulting from unjust orders of post-
Ing, it scems to me to be necessary to bear in mind that nothing should be
done to undermine the authority or the prestige of the Minister.

. 88. Another important matter which calle for notice is that contained
in item No, 18, agd that relates to the right of cerain officers to retire
under the regulations for premature retirement. The Lee Commission
recommended that in the case of all future British recruits to 4¢he All-India
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Bervices, ““ a rule should be made and a clanse inserted in their contracts
to the like effect, that if and when, the field of service for which they
have been recruited is transferred it shall be open to them either:—(a) to
retain their All-India Status, or (b) to waive their contracts with the
Secretary of State, and to enter into new contracts with the Local Govern-
ments concerned, or (¢) to retire on proportionate pension; the option to
Temain open for one year, from the date of transfer.”” “This concession,”
the Lee Commission recommended, * should also be extended to all officers
who joined the Services since January 1, 1920.” It eeems to me that
item 18 of Appendix 7 goes beyond even this limit within which the
option to retire on proportionate pension is to be exercised.

89. Two more points remain to be considered. It has been suggested
in the memorandum of the Indian Civil Bervice Association that ‘¢ the
Governor-General or the Governor might be empowered, in view of a
possible deficit, to issue such instructions to the audit officer or the
authority responsible for arranging ‘ Ways and Means’; as would secure
this result. 2. The family pensions and funds that have been esiablished
under rules framed by the Secretary of State, require equal protection.
These rules have been framed under sub-section 4 of Section 96B of the
Government of India Act, and as stated in paragraph 73 of the Introdue-
tion to the White Paper, the assets of these funds must be recogniced as
constituting a definite debt liability to the Government of India. The
Indian Civil Service Association is strongly of the opinion that sterling
funds should be established in England to give the liabilities arising under
this heading a chance.”

As regards 1, it is scarcely conceivable that the Indian Ministers will
be so dead to their semse of responsibility in regard to the regular and
punctual payment of the salaries of the Public Servants as is appre-
hended. Further it is feared that this view overleoks the constitutional
position regarding the withdrawal of the money from the Treasury by the
Ministers. It is difficult to believe that if a Minister wanted to draw
money from the Treasury for any social services at the expense of funds
reserved by the Legislature or by the Statute for other purposes, he would
be allowed to do so.

If it is worth while having a new Constitution with a responsible Indian
Government, it is also worth while trusting it to discharge those obvious
obligations which will rest upon its shoulders, I need scarcely point out
that the salaries of the All-Indian Services will be protected by the Statute
and we may well presume that the Ministers will not be so foolish or
reckless or devoid of a proper sense of their duty in the matter as to leave
no money in the till for the payment of the salaries.

90. As regards the second point, I would refer to question No. 30 put by
Bir Reginald Craddock to Sir Cha._r]es Fawcett, and his answer to it.
(Pages 14-156 of No. 1 of the ' Minutes of Unrevised Evidence.”) The
point was further elaborated by the witness, on page 18, as follows: —

© Wo cannot be sure that India will remain solvent, and that salaries
and pensions will be forthcoming out of Indian revenues. We know that
an influentinl section in India is flatly hostile to us, and constantly
preaches that the payments due to England from India amount io a
ruinous imposition and should be repudiated.” They then refer to the
example of Ireland and to Mr, Lang’s government in New South Wales,
which they say should be tnken to heart, though they go on to say, that
they do not distrust moderate and responsible Indians, but greatly distrust
the extremist section and their policy that may impair the solvency of

_ India under the new regime.
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91. Sir Samuel Hoare has pointed out that the .figure including both
military and ecivil pensions, is about £50,000,000 sterling. .In fairness to
the “‘ extremists” in India I may point out that to the best of my

- knowledge they have never sought to repudiate the peusions of the IF:’ubhc
Servants. In this connection I would recall what Mr. Gandhi himself
said in his speech on the financial safeguards at a meeting of the Federal
Btructure Committee held on November 25, 1931. .

T want,” said Mr, Gandhi, “ to say that the Congress has never sug-
gested, as it has been viciomsly suggested against it, that one single farthing
of National obligations should ever be repudiated by the Congress. ‘What
Congress has further suggested is that some of the obligations which are
supposed to belong to India ought not to be saddled upon India, but should
te taken over by Great Britain.” I have comsidered it mnecessary to quote
this passage to show that in the first place the pensions of retired officers
have never been repudiated, and in the second, the general charge against
the Congress, that it repudiated the national debts, is not burme cut by
the statement of Mr. Gandhi. If Mr., Gandhi and the Congress want an
examination of certain financial obligations, they cannot be seriously blamed
when one remembers that it was upon the persistent representations of the
Government of India in regard to India’s liability for capitation charges,
and some other claims, that a tribunal was appointed last year to investi-
gate this problem, It submitted its report early this year, which is still
engaging the attention of His Majesty’s Government.

92. To come back to the main point it is out of the question and X
cannot conceive the possibility of it, that the pensions of retired officers
should be imperilled in any manner, Under the White Paper scheme the
powers of the Secretary of State and the Governor-General are more than
sample to enforce these obligations in the event of any breach. To impose,
however, a condition that a capital sum of £50,000,000 sterling should be
now invested in Trust Funds in England for this purpose would eripple
the resources of the Government of India. '

PuBric Services COMMISSION.

93. Paragraphs 195-20]1 deal with Public Service Commission. There will
be a Federal Public Service Commission and a Provincial Public Service
Commission for each Province, but by agreement the same provineial com-
mission will be able to serve two or more provinces jointly. The principle
of appointing the Public Service Commission is much to be commended,
These Commissions should be absolutely independent bodies free from all
political influences, possessing definite powers and discharging definite fune-
tlons. I cannot, however, agree with proposal 196 which provides that the
members of the Federal Public Service Committee will be appointed . by
the Secretary of State who will also determine their number, tenure of
office, and conditions for service, including pay, allowances, and pensions, if
any. No doubt this is quite consistent with the general policy regarding
the Sewicga adopted in the White Paper, a policy which seeks to Preserve
the a_uthonty and control of the Secretary of State over some of the Public
Bervices for some time to come. I personally hold that while the Con-
stitution should provide for the .appointment of Public Service Commissions
and possibly also for the qualifications of members to be appointed to them
the powers reserved to the Becretary of State under proposal 196 shoulci
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be transferred to the Federal Government or at any rate to the Governor-
General acting at his discretion for a short period not exceeding five years,
after which the powers should devolve upon the Federal Government. The
position taken in the White Paper in regard to the Public Service Com-
mission does not seem to me to be in the nature of any advance upon

the present position as laid down in Section 96C of the Government of
1ndia Act.

SECRETARY OF STATE'S ADVISERS.

94, Paragraphs 87-69 deal with the Secretary of State’s advisers. It
_is proposed now to abolish the Secretary of State’s Council and to enable
the Secretary of State to appoint not less than three, and not more than
gix advisers (at least twe of whom must have served the Crown in India
for not less than ten yearsy to hold office for five years. The Secretary
of State will be free to consult these advisers, either individually or
collectively, as he may think fit. But he will be required not only to consult
them, but to obtain the concarrence of a majority of them on the draft of
any rules regulating the Public Services in India, and in the disposal of
any appeal to him permitted by the Constitution, from any member of
those Services. .

We are further told that the conception of the Becretary of State in
Council of India as a statutory corporation for legal or contractnal pur-
poses is wholly incompatible alike with Provincial self-government and with
a responsible Federal Government. This being so, there is obviously no
occasion for the maintenance of the Council of India, the Statutory duties
of which are laid down in the existing Government of India Act. (See
sections 21, 22, 28-32.)

It does not, therefore, seem that it is necessary for this purpose to have
as many as three or six advisers for the Secretary of State. In view
of the opinion which I have expressed in regard to Public Services, it
seems to me that even the number of three admits of reduction.

JUDICATURE.

05. Part IV of the White Paper deals with the judiciary in India, It
provides for (1) the establishment of the Federal Court. (2) The Supreme
Court and (3) the maintenance of the Provincial High Courts. Bo far as
the need for establishment of the Federal Court 1s concerned it is made
out clearly and cogently in paragraph 62 of the Introduction. In a Con-
gtitution created by the federation of a number of eeparate political units
and providing for the distribution of powers between a Central Legisla-
ture and Executive on the one bhand and the Legislatures and Executives
of the federal units on the other, a Federal Court hss always been rgcogmsed
as an essential element, Slucén 8 goul;t is, i: 1[:{ari:muhu-, needed to interpret

itatively the Federal Constitution itself.
‘-’uﬁl oil;mp:opos{ad in the White Paper that the Federal Court should possess
both an original and an appellate jurisdiction.. Perhaps it may be mecessary
to revise the language of propositions 156-158. It is not intended to oust
the jurisdiction of the Privy Council. All that is aimed at, and all that
should be aimed at, is to restrict the right of appeal to the Privy Coancil,
to such decisions of the Federal Court as may involve really important
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questions relating to the interpretation of the Constitution Act, or any
rights and obligations arising thereunder. In such appeals it may not
always be possible to go by the pecuniary value of the matter involved
in the case; the true test should be the nature of the question involved,
and no appeal should lie to the Privy Council ordinarily, without the leave
of the Federal Court. This will not, however, affect the right of the Privy
Councll to grant special leave in any csse in which they may deem it
fit to do so. .

96. It will be noticed that proposition 156 seeks to provide for an appeal
from a decision of the High Court to the Federal Court, in any case which
involves the interpretation of the Constitution Act, or a determination
of any right or obligation arising thereunder. Presumably the Federal
Court iz intended in Buch cases to exercise jurisdiction over Courts in
Indian States in cases of the above description.

97. Proposition 157 lays down that an appeal to the Federal Court will
be by way of a Special Case on facts stated by the Court from which the
appeal is brought. Procedure of this character is not unknown to Indian
law; and one advantage in adopting this procedure may be that it will
meet the point of view which has been put forward by some of the repre-
gentatives of Indian States. It must be borne in mind that in India there
is a large number of jurisdictions and this frequently gives rise to much
confusion. There i3 a very wide difference between the jurisdiction of the
Revenue Courts and that of the Civil Courts, and in some provinces legisla-
tion has been passed providing for reference to a civil court in a case
pending before & Revenue Court, which involves the determination of an
issue of title. On the whole this procedure has worked well, and I take
it that proposal 157 is an adaptation of that procedure. Reference may
also be made fo the ordinary practice in Income Tax cases in India, where
under certain circumstances a question of law is stated by the Income Tax
authority for the opinion of the High Court. I am, therefore, prepared to
support the principle involved in proposition 157. ‘ .

98. Attention may in particular be drawn to two other proposale—160 and
161. The former provides that * the process of the Federal Court will run
throughout the Federation, and within those territories all authorities,
civil and judicial, will be bound in any place within their respective juris-
dictions to recognise and enforce the process and judgments of the Federal
Court; and all other Courts within the Federation will be bound to
recognise decisions of the Federal Court as binding upon themselves.”
It has been suggested on behalf of the Indian States, that when a matter
Telates to an Indian State the order of the Federation should be executed,
not in the ordinary manner in which the orders of an appellate Court
are executed by Courts subordinate to it, but by reference to the Executive
authority of the State concerned. In the memorandum presented on behalf
of the Chamber of Princes by Mir Magbool Mahmood, Dr. P. K. Sen, and
Mr. K. M. Panikkar, they say ‘‘It seems desirable to provide that in
the case of judgment against a federating State, the remedy should be
sought only from the Government of the State concerned. In the case
of a Stiate fax}mg to execute the judgment of the Federal Court, within
& reasonable time, the authority of the Viceroy could be invoked.” This
suggestion seems to me to be wholly opposed to the basic principle under-
lying Federation and to the whole recognized Judicial pracedure governing
the enforcement and execution of the orders and judgments of Superior
Courts by subordinate Courts. It should not be for the government of
the State concerned or, in the last resort, for the Viceroy, to attend to
the enforcement of the ordere of the Federal Court; it should by left
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to the State Courts themselves. Conformity to the ordinary practice will not,
. in my opinion, be any invasion of the sovereignty of an Indian State, in
a8 much as upon a proper view of the matter, the Federal Court will not

be foreign court, but will be as much a British Indian Court as an Indian
State’s Court,

99. I would strongly support the provisions of proposition 161 which
give the Governor-General the 'power to refer to the Federal Court, for
the hearing and consideration in any justiciable matter which he considers
of such a nature and of such public importance that it is expedient to
obtain the opinion of the Court apon it, Advisoery jurisdiction is already
exercised by several High Courts in India, and it may be a very beneficial
jurisdiction for the development of the Federal Constitution.

5 .
Tre Suvreeme CouUrrT.
100. That there is a general demand for the establishment of a Bupreme
Court, seems to me to be without any doubt. 1 am at fhe same time
bound to point out that opinion in Bengal is not favourable to it. The
guestion was discussed at length at the Round Table Conference. The
immediate establishment of the Supreme Court is opposed first, on the
ground, of finance and secondly, on the ground that it is not desirable to
aholish the jurisdiction of the' Privy Council. As regards the first no
estimate has been prepared showing the impossibility of establisking the
Supreme Court within reasonable limits of expenditure. I cannot believe
that we can require as many as twenty to thirty judges for the SBupreme
Court. I should think that for some time to come a Court consisting of
ten to twelve judges vould adequately deal with appeals coming to it from
the High Courts. Further it may be pointed out that much of the cost
will be met by fixing proper scales of Court fees. The l_nghest n_umber of
appeals that come up to the Privy Council from India in any given year
may Toughly be put down as 100 fo 125, though the number is generally
less. However, if we treble this number of ap;_)eala to the Supreme Court,
a Court of twelve judges should not find it difficult to cope with the work.
Further it should be possible to restrict the number of appeals to the
Supreme Court by meaking other smitable provisions, or by raising the
pecuniary appealable limit. As reg_ar@s _the second gr9und, nan}ely! t]]:at.
it is undesirable to abolish the jurisdiction of the Privy Council, li;d ;s
pever been suggested that the jurisdlct_mp of the Privy Council shou h o
abolished. Even in the case of the Dominions, appeals come very freque::h Iy
from Canada, and they come also, though less frequently from til;lhe ;ﬁ er
Dominions. What is suggested is that appeals shou]duilta to the vy
Council only upon a certificate given by the Supreme Court.

eals in criminal cases paragrapk 166 provides sppe_als
mlgt.c]fsc;‘:f:r:i;gpa gentence of death has been passed, 0ﬁ 'N;;heée :t,n
acquittal on .certain eriminal clgar_ges has been reversed i.’l;y a fltgiea tlr‘}) aa
T apprehend that appeals in criminal cases where a sen n;e Du]d th has
been passed may tend to overburden the Supreme Court. w¢;s o rgegan
that for the present the Constitution should provide for 'nll;peci s r: ore &z
acquittal on a criminal charge has been reversed by a Hl:g urt, and to
c:ges where leave to appeal to the Supreme Court has been giv ¥

‘High Court.

\
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102. It seems to me that it would be most unfortunate to have two
separate courts, namely {a) a Federal Court and (b) a Supreme Court.
Such an arrangement would, of necessity, entail separate expenditure on
separate judges, and their staffs, apart from separate non-recurring ex-
renditure, A single court sitting in two divisions with a common Chief
Justice possessing the power to constitute benches for foderal work, and
also for hearing appeals from Britisk India, will contain a variety of
talent and experience and thus command public confidence in a greater
degree than a small Federal Court doing purely federal work. It must be
recognised that in India one of the great evils of the judicial system is the
number of the High Courts, which leads at times to deplorable divergence
in judicial opinion and legal practice., This might easily become worse if
federal or constitutional questions were to be decided by different courts in
different ways. It seems, therefore, necessary that there should be a single
final Caurt of Appeal, doing its work in two .divisions and maintaining
uniformity of interpretation of the laws and enforeing uniform legal and
judicial standards.

Tee Hiee Covunrts.

103. The High Courts existing in India at present are governed by the
Government of India Act, Bection 101-114. Each of the High Courts has
superintendence over sll Courts, subject to-its jurisdiction. Its powers are
defined by Section 107 of the Government of India Act. * The several
High Courts are courts of record for such jurisdietion, original and appellate,
including admiralty jurisdiction in respect of offences committed om the
bigh seas, and all such powers and authority over or in relation to the
administration of justice, including power to appoint clerks and other
ministerial officers of the court, and power to make rules for regulating
the practice of the court, as are vested in them by letters patent, and
subject to the provisions of any such letters patent, all such jurisdiction,
powers and authority as are vested in those courts respectively at the com-
mencement of this Act.” (See Section 108.)

104. The qualifications for the judges are provided by Section 101 of the
Government of India Act. Proposal 170 of the White Paper provides that
the qualifications for appointment as a Chief Justice or a judge will remain
as ab present, but the existing provision, which requires that one-third of
the Judges must be members of the English Bar or the Fa lty of Advocates
in Scotland, and that one-third must be members of the Indian Civil Bervice
will be abrogated. This is certainly an advance on the present law which
has created vested interests in favour of certain classes of lawyers or publio
servants. Whatever justification there might have been at one time for
such an arrangement, it has ceased to exist now in view of the develop-
ment of an indigenous Bar within the last seventy-five years or more, and
the organisation of Provincial Judicial Services. Public opinion will expect
that there must be at least ome Court in India compased exclusively of
experienced lawyers and I urge accordingly that the Supreme and Federal
Court, if not, _at present, the High Courts, should consist of J udges
recruited exclusively from the ranks of the Bar or of High Court Judges of
distinction who are barristers or advocates. The last part of proposal 170
in the White Paper provides that any person qualified to be a Judge, will
ba eligible for appointment as Chief Justice. Hitherto it has always been
the practice to appoint a barrister as Chief Justice, and what is needed
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now is that the difference between barristers and local advoeates should be
"done away with. It would, however, be unfortunate if the appointment
of Chief Justice were thrown open to nou-legal element. The best traditions
of the courts in India have been built up by Judges recruited from the
profession, men who have imbibed in the exercise of their profession, and
their surroundings in England, or by judges who have been recruited from
the ranks of the profession in India. I should not be willing to accept any
change in the law which would in any degree or measure affect the con-
{inuance of those traditions. It does not necessarily imply any reflection on
the Indiam Civil Service or the Provincial Service, both of which have
produced some very distingmished Judges, But the fact remains that both
the legal profession and the public have been accustomed to look mpon the
Chief Justice as the one man in the Court who gives a tone to it, and is
responsible for upholding those judicial {raditions of independence, which
are absolutely necessary for the guod repute of the Court. I need scarcely
say that the same remarks will apply to Judges of the Federal and the .
Supreme Court.

105. In point of fact so far as the Civil Courts are concerned the High
Courts exercise a direct supervision over their work, but there is very little
of direct supervision exercised by them over the criminal courts. I under-
stand, however, that in one province in recent years, the High Court has
been exercising supervision over criminal courts. In my opinion public
confidence in the administration of criminal justice_ is bound to increase
if such supervisory control is transferred to the High Court. i

As regards the appointment of Judges on the 'cml side the usual practice
is for the High Courts to recommend the appointment of fresh candidates
to the lowest grades of civil Judges, called Munsifs, and in some provinces
subordinate judges of second class. The appointments are, huwever, made
by the local Governmenis themselves. This does not _apply to District
Judges belonging to the Indian. Civil Service. The ng_h Qourt may be
consulted in regard to their selection, but in actual practice its powers are
limited. In order to secure the appointment of right men, possessing the
necessary qualifications it is euggested that the appointment, selection,
promotion and control of the Judicial side of the Services, should be trans;
ferred to the High Courts themselves, This should also effectively prev?;s
the evils of patronage. If the judicial and executive functions of magistra
can be separated, as they should be, the High Courts may also be given
similar functions and powers in respect of the Magistrates. to

106. Lastly there is the question of the relation of the High QOuEt_s o
the local Governments. All the High Courts except Calcutta, r?ilm 11}1] i:;e?; d
relation with their respective local quernments, in otht:lr_ words, . ; dc "
Governments hold themselves responsible for the expen 1tu1"!e an A A g:e
of the High Courts, As regards the appointment of the Judges— eyl ?:al
appointed in England by the Secretary of State. if a me.mb_arl %{ 3. ioa
bar or s member of the Indian Civil Bervice, or the Provmcia. ’Il:?r ic xl;y_
i b anently appointed to any seat on the bench, the loeal Govern
o prermonsulting the Chief Justice and the High Court  submits his
:1::11;' i;t:l:acGovernment of India who finally approaches 919 Secretary of
Btate. PR pe Judge is appointed by

osition is that every permanent .
tfhimérﬁr; .legTallleP Statute, however, makes exception/m the (E.::e::l ?:
«+ional Judge who can be appointed only by the Governor- .
additional JHC8 Judges are appoln by the local Govern
Council. Acting and tewberey t in order fo more effectively safe-
ment concerned, It 1s submitted that T the High Courts
guard the position of the Judges it is desira o tha _

7/
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should be brought intoc direct relationship with the Central Government.
The importance of the matter, will, in my opinion, justify what may seem
to be a diminution of the autoromy of the Provinces. I have very strong
reasons to believe that very high judicial and legal opinion in many of the
Provinces favours such a course.

After concluding. my mote on this subject, I received Confidential
Memorandum A. 21 on the Judiciary. I have gone through it very care-
fully, and if I may say so it is a fair and complete statement of the present
position in India. On the question of the federalization or provincialization
of the High Courts, however, I ses no reason to modify the opinion that I
have expressed above. Most of the objections raised to the cemtralization
of the High Courts zre of an administrative character, and it does not seem
to me that it is impossible to surmount them. At any rate I should not
gacrifice the question of principle to the considerations of administrative
convenience and financial arrangements, which though difficult in some
cases, should not be considered as presenting any insurmountable difficulty
in the way of the necessary reform. . :

1.

RReeERVED DEPARTMENTS: DEFENCE AND FoORRIGN AFPAIRS.

108. Among the propositions which I formulated at the commencement of
this note as constituting the essential elements of the Constitution, the
third and the fourth are as follows:— '

(3) The Reserved Subjects, namely, the Army, and Foreign Affairs,
to be under the control of the Governor-General only for the period of
transition, which should not be long or indefinite.

(4) A definite policy to be adopted and acted upon in respect of the
Reserved Department so as to facilitate their transfer to the control of
the Indian Legislature and the Government within the shortest possible
distance of time, compatibly with the safety of the couniry and the
efficiency of administration in those departmenta.

The first Round Table Conference appointed a Sub-Committes pre-

sided over by Mr. J. H..Thomas. The first resolution at which it _

arrived was as follows: —

‘“ The Sub-Committee consider that with the development of the
new political structure in India, the Defence of India, must be

to an increasing extent the concern of the Indian people, and not
of the British alone.” :

The second resolution which it arrived at was passed in order to give
- practicdl effect to the first resolution, and provided:—

) “ that immediate steps be taken to increase substantially the rate
of Indianization in the Indian Army to mske it commensurate with
the main object in view, having regard to all relevant considerations,
such ag the maintenance of the requisite standard of efficiency.” Mr.
Jinnah dissented and desired & clear indication of the pace of
Indianizatian,

(B) ¢ that\n order to give effect to {a) a training college in Indis
be established ™at the earliest possible moment, in order to train candi-
dates for commissions in all arms of the Indian Defence Services. This
college would alsehtrain prospective officers of the Indian State Forces.
Indian cadets should, however, continue to be eligible for admission
as at present to Bandhurst, Woelwich, and Cranwell.

“
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(e} * that in order to avoid delay the Government of India be in-
structed to set up a Committee of Experts both British and Indian
(including representatives of Indian States) to work out the details of
the establishment of such a college.

The Bub-Committee also arrived at the following resolution:—

“_The Committee 2lsc recognise the great importance attached by
Indian thought to the reduction of the number of British troops in
India to the lowest possible figure and consider that the question should
form the subject of early expert investigation.”

The sixth paragraph of the Thomas Report is as followa:—

“In agreeing to the foregoing recommendations the Committee were
unanimous in their view that the declaration must not be taken as a
mere picus expression of opinion, but that immediately the Conference
wag concluded, steps should be taken to deal effectively with the
recommendations made.”

The last paragraph of the Report recognised the advisability of establishing
a Military Council including representatives of the Indian States. .

109. After the Report of this Committee the Government of India appointed
a committee in India which was known as the Indian Military College Com-
mittee, and which was composed of military officers and Indian non-officials
(including rtepresentatives of the Indian States), the Commander-in-Chief
being the chairman of the Committee. This Committee submitted its Report
on 15th July, 1931, and as a result of its recommendations a college was
-recently started at Dehradum, and it has been decided to Indianize two
divisions experimentally.

110. The Report of the Indian Military College Committee contains the
-minutes of the various Indian members, and I would say that I am in general
agreement with the minute of Sir P. 8. Sivaswamy Aiyer and Major-General
-Raja Ganpat Rao Raghunath Rao Rajwade of Gwalior. At page 80 of the
Report they express themselves as followa:—

# Tndians are quite alive o the necessity for maintaining the efficiency
of the Army and to the importance of not imperilling the safety of
India. They are, however, naturally anxicous to assume responsibility
for the control of the Army within & reasonable period. What then is
a reasonable period for the Indianization of the officers’ ranks? It has
been pointed out that even if British recruitment to the officers’ ranks
wers stopped to-day it would take 35 years for the Army to be completely
Indianized. The Shea Committee of 1922, which was appointed by Lord
Rawlinson, first recommended a period of 43 years, but on further con-
sideration submitted the shorter period of 30 years, which was
unanimously accepted by the Government of India as then constituted,
including Lord Rawlinson. The refusal of the military authorities and

- the British Government o commit themselves to any indication of the
probable peried of Indianization, subject to the necessary conditions of
efficiency and the mvailability of suitable candidates, is one which it is
impossible for Indians to appreciate. They refuse to contemplate the
contingency of India proving unegual to the task of defending herself
within & reasonable period. That the country is now unable to defead
itself no one is concerned to deny. But we helieve that, if the palicy
of Indianization were started in right earnest and carried out on sound
national lines, it should be possible for us to train ourselvea to undertake
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the responsibility for defence within a pericd of something like 35 years.®
If the Empire had to face the danger of another world war on the same
scale as the Great ‘War, there can be little doubt that England would
be obliged to train India for her own defence within a much shorter
period.” -

111. While agreeing to the reservation of the Army and foreign aﬂ’nir_s,
Mr. Jayakar and T put forward certain definite views in regard to certain
matters connected with these reserved departments, and we submitted a
memorandum which is printed at page 194 of the Indian edition of the
Report of the Third Indian Round Table Conference. For the convenience of
the Joint Parliamentary Committee I would quote paragraphs 14-15 from
that Memorandum,

““ We next come to the question of defence, We think that the success -
of the proposed constitution will be judged in India very largely by the policy
which His Majesty’s Government will adopt towards defence. We are of the
opinion that the Statute or the Instrument of Instructions, if the latter is
to have a statutory basis, as we think it should have, should recognise the
principle laid down in the Report of the Thomas Committee that the defence
of India should be to an increasing degree the concern of India, and not of
Great Britain alone. We also urge that consistently with this principle and
in order to implement the same, a duty should be cast on the Governor-
General to take every step to Indianize the Army within the shortest possible
period compatibly with the safety of the country and the efficiency of ihe
Army. This would, in our opinion, necessitate the preparation of a pro-
gramme more or less on the lines of the Rawlinson and other Committees’

- Reports, to which attention was drawn during the deliberation of the Thomas
Committee on Defence. A definite time should be kept in view for this

pu_rpoge, the duration of which should be adjusted according to the experience
gained,

* While daring the period of transitinn, which we do not envisage to be a
long one, the Governor-General will have the control of the Army and the
Army Budget may not bhe put to the vote of the Legislature, we strongly urge
the adoption of the following proposals:— :

“ (a) The Army member, though appointed by the Governor-General
and responsible to him, should be selected from among the members of the
Legislature representing British India and the Indian States, ‘We think
that this cannot be regarded as an undue restriction of the discretion
of the Governor-General, as the Indian Legislature will consist of at least
500 representatives, if not more, and it should not be difficult for the
Governor-General to find a suitable person out of so large a number,
Buch a member will carry great weight and influence with the Legislatare
and will act as o bridge between the Governor-Genersl and the Legis-
lature, and J¥ill, in our opinion, be able to enlist the interest of the
Legislature in the Army much more effectively than an outsider. Besides
it will enable members of the Legislature to acquire knowledge and
experience so that when the period of transition ends and defence has

to be transferred to Indian control, the shoulders that will bear the
burden may be found prepared to take it up.

* 1 must not be understood to imply that I agree to tl i
‘I,:vlez:}e%ht easily be less and we must not losegsight of lih‘:.er&:gu‘:ffil’}:zﬁ?
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“ (b) It is not enough, in our opinion, that there will be consuliation
between the Finance Department and those responsible for defence. We
therefore urge that provision should be made in the Statute or the
Instrument of Instriuctions placed on a statutory basis as suggested
above, for the appointment of a Committee consisting of (1) the Army
member and such other representatives of the Army Department as the
Governor-General may appoint, and {2) The Prime Minister, the Finance
Minister, and such other members of the Federal Government as the
Prime Minister may appoint, to discuss and arrive at an annual settle-
ment of the Army Budget. We are agreed that failing such settlement
the Governor-General should have power to arrive at a final decision as
regards the budget.

“ (c) The Army estimates should, in our opinion, be put in separate
blocks before the Legislature annually, and this should be independently
of the consent of the Govermor-General.

“ (d) The Indian Army should not be sent out of the limits of India
without the consent of the Legislature for any purpose not directly
connected with the defence of India.

“ (e) The Army should be thrown open to all subjects of His Majesty,
irrespective of class, ereed, or community.

“(f) We strongly urge that a Committee should be appointed consist-
ing of British and Indian experis for further exploring all avenues for
the reduction of military expenditure to a level as near as possible to
that existing before the War. We are strongly of the opinion that there
is room for further economy in Army expenditure. While we recognise
that the expenditure on the Army is in the nature of an insurance for
the srfety of the country, we think it must be limited by the taxable
capacity of the people and the needs and requirements of the moral
and material progress of the people of the country.

““{g) We urge also that the expansion, upkeep, and maintenance of
military schools, and colleges should be committed to the charge of the
Legislature.

“ (h) We trust that the decision of His Majesty’s Government on
the question of the reduction of British troops in India, which on
financial grounds cannot be postponed much longer, will soon be
anncunced.’’

Paragraph 38 of the Introduction to the White Paper provides that ‘‘ the
Budget will be framed by the Finance Minister in consultation with his
cvolleagues and with the Governor-General. The decision as to the appro-
priations required for the Reserved Departmente and for the discharge of
the functions of the Crown, in relation to the Indian States, will, of course,
be taken by the Governor-General on his own responsibility, though he will
be enjoined by his Instrument of Instructions to comsult his Ministers
before reaching any decision on appropriations for the Department of De-
.fence.” While I appreciate the value of consultations on the lines suggested
in the extract quoted above, I feel that this provision i3 inadequate gnd
should be supplemented by a further provision to the effect that during
the period of transition, the representatives of the Governor-General and of
the Federal Government appointed by the Federal Minister shall meet
together to disenss and if possible to agree upon Defence Expendlture._gnd
that if they fail to come to any agreement, the Governor-General’s decision
shall be final. This may obviate a resort to the procedure laid down in
paragraph 39 of the Introduction to the White Paper, which is very much

19356 1



128 RECORDS OF THBE JOINT COMMITTEE

16° Novembris, 1933.] MEMoRANDUM ON THE WHITE PAPER [Continued.
By St Try Bamapun Sarru, K.C.8.I.

imi the present procedure of certification, I do not f,h_mk an arrange-

:;l:;]tm;:o this ?:haracteg can really have the effect of dividing the respon-
gibility of the Governor-General for defence, as his decisien will in any
case be final. It will in my opinion materially tend to foster an element
of compromise and co-operation between the two sides of the Government
and to the extent, at any rate, to which the Federal Government will lze
s party to any decisions regarding defence expenditure the Legislature’s
support may well be counted upon.

112. As regards the other suggestions made in the joint memorandl.:m
of Mr., Jayakar and myself, from which I have quoted above, I note with
regret that no decisions have been arrived at or at any rate announcad_.

Although the White Paper does not deal specifically with such question
as Mr. Jayakar and I raised in our memorandum, yet I am bound to say
that we look upon the entire question of the constitution as & single whole
including questions relating to Defence,

FoREIGR AFFAIRS,

113. As regards Foreign Affairs it was suggested by some of the members
of the Round Table Conference that there were certain matters which came
under the domain of Foreign Affairs such as the appointment of commer-
cial agents, consuls, trading agents, and which might easily be transferred
to the Federal Government at the start.

Questions relating to tariffs or the position of Indians in foreign countries
are so intimately connected at times with Foreign Affairs, that if the
Legislature is altogether excluded from discussing Foreign Affairs, it might
find itself at times unable to deal with those questions. Indian opinion is,
as iz well known, very much interested in tariffs, and the position of
Indians overseas. In point of fact such questions can be discussed in the
Legislature under the existing Constitution, and it would be in my opinion
a distinct set-back if a discussion of them was barred out under the new
Constitution. It would be a different thing if questions relating to peace
and war between one country and another were treated on a eeparate
footing, but it seems to me that to lay down a general provision to the
effect that the discussion of Foreign Affaira will be absolutely outside the
purview of the Legislature, is to impose a serious disability on it, and to
affect its ttility.

I therefore suggest that the Legislature should not be barred, evemn
during the transitory period, from a discussion at least of certain questions
coming under the general phrase * Foreign Affairs,”

Inpia’s PosITION IN THE LEscUk oF NaTioNs AND HigE CoMMISsioNER'S
APPOINTMENT,

114. I would urge that the whole subject of foreign affairs requires to
be carefully dissected. Take for instance the question of eommercial treaties
between India and other countries. There does not seem to be any Teason
why the Federal Government, possessing fiscal autonomy, should not be
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at libgrty to enter into commercial ireaties and agreements with other
countries. Another illustration is furnished by the manner in which India
18 at present represented at the League of Nations, of which she is an
ongingtl member, and at the other international Conferences. The repre-
sentatives are appointed by the Governor-General in consultation with the
Becretary of State. It is only during the last 4 or 5 years that the Govern-
ment of India have been deputing one of their members. It would be
most inconsistent with the dignity of the Federal Government and its
credit with, and status in international gatherings if it were not represented
by men appointed by the Federal Government itself.

115. Lastly I may point out that the White Paper says nothing as to
how the High Commissioner is to be appointed in the future. At present
his appointment is regulated by Section 29A of the Government of India
Act, and powers are delegated to him by the Secretary of State for India,
or the Secretary of State in Council, in relation to making contracts.
The High Commissioner’s position is in certain respects semi-diplematic.
In the constitution for the Dominions there is no provision for the appoint-
ment of High Commissioners for the very obvious reason that their govern-
ments have the right of appointing their High Commissioners. If the
omission in the White Paper to deal with this matter implies that in future
the High Commissioner will be appointed by the Governor-General on the
advice of his ministers, then I bave no criticism to offer; I am only anxicuns
that the High Commissioner, should in future owe his appointment to the
Government of India, and that his powers and duties should be similar
to those of the High Commissioners of the Dominions.

116. In answer to a guestion put by me, Sir Samuel Hoare made the
following statement in the course of his evidence. *‘ In the case of the
Reserved Departments taking in particular by far the most important case,
the case of Indian Defence, I have always thought that the problem of
Indian Defence depends, to a great extent upon the Indianization of Indian
defence, and there we are embarking upon a programme of gradul Indian-
ization. As the defence of India becomes Indianized, so the particular
justification for the reservation of a defence Department will more and
more cease to exist, and the solution, therefore, of the reservation of
defence, subject always to the rights of the Princes under the Treaties,
will depend, to a great extent, upon the progress of the Indianization of
defence.”

Heo further added that the transfer of defence could only be effected
by an Act of Parliament.

Now while I appreciate the epirit in which Sir Samnel Hoare ma_da this
gtatement I cannot help feeling that in the absence of any definite and
steadily growing programme of Indianization, the transfer of the control of
defence to the Indian Legislature must continue to be a matter for an
uncertain future. This ix precisely the objection which Indian opinion has
to a policy of an unceriain character which is incapable of being interpreted
in items of a foreseeable future and whick must therefore have the effect

. of keeping India on a lower plane of its political existence and status than
that occupied by any other Dominion, :
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Provision yor THE GROWTH OF THE CoONSTITUTION.

117. 8ir Samwel Hoare has developed this point in the course of his
evidence on two or three occasions. At one place he states as follows:—
1 should have thought the whole basis of these proposals was a
basis of development. What I imagine, anyhow what I hope will
happen, will be that the two sides of the Government will work closely
and sympathetically together, that year by year the Goverl.mr-Genera.l
and the Governor will have less and less reason to intervene in the ﬁgld
of his special responsibilities, owing to the fact that the Ministries
themselves will be ensuring that the rights contemplated in the field of
special responsibilities are safeguarded, and that, just as in other pa_rts
of the Kmpire, as the Governments develop, so powers of that kind
fall into desuetude, not because the powers are unecessary, but because
the Ministries themselves carry those powers into effect, and I hope
and believe that that is what is going to happen in India. In course
of t'me, other Acts of Parliament will be necessary, more to recognise
a state of affairs that is in existence than to make actually new: changes,
That is the way I hope and believe the kind of Constitution that we
are discussing is going to work in the case of India.”

I have gquoted this very important statement of Bir Samuel Hoare to
show that he is very mnaturally laying stress upon the organic growth of
the constitution, but I venture to point out that when the statute itself
reserves certain departments, and places responsibility for their administra-
tion on the Governor-General, no constitutional developments short of an
amending Act by Parliament can at any time shift the centre of respon-
sibility frem the Governor-Genmeral to the Legislature.

ConarrrutioNar, PosrTion or INDIA WITHIN TER BRITisg COMMONWEALTH
or Nations.

118. The last essential element of the constitution which is referred to in
paragraph 2 of this memorandum, relates to the constitutional position of
India within the British Commonwealth of Nations, and the necessity for
its declaration in the Statute. The preamble of the Government of India
Act provides that “ it is the declared policy of Parliament to provide for
the increasing association of Indians with every branch of Indian admini-
stration, and for the gradual development of self-government, with a view
to the progressive realisation of responsible government in British India
ag an integral part of the Empire.”” It then says that * this policy can
be achieved by successive stages’’ and reservea the right of determining
the time and manner of each advance, to Parliament. The action of
Par{lament, according to the preamble must be guided by the co-operation
received from those upon whom new opportunities of service are conferred,
and by the extent to which it is found that confidence can be reposed in
thelr_ sense of responsibility. Section 84A of the same Act provides for the
appomtment of a Statutory Commission at the expiration of 10 yeara, from -
the date of the Act, for making enquiries into “ the working of the system
of Government, the growth of education, and the development of repre-
gentative institutions in British India, and matters connected therewith.’
The Commission was to report as to whether and to what extent *¢ it is
desirable to establish the principle of responsible government, or to extend
or modify or restrict the degree of responsible povernment then existing
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therein, including’the question whether the establishment of Second
Chambers is or is not desirable.”” By an amendment of the Statute,
authorising Parliament to establish such a Commission before the expiry
of 10 years, Parliament appointed the Commission in 1927 which was
presided over by Sir John Simon. This Commission visited India twice
between 1928-1929. Meanwhile considerable doubt bad been raised in India
as to the meaning of the preamble quoted above, and as to the aim and
objective of Parliament. Indeed it. had been suggested authoritatively in
the Legislative Assembly that what Parliament intended to give India in
course of time, was Responsible Government, and not Dominion Status.
During the summer of 1929, His Excellency, Lord Irwin, who was then the
Viceroy of India, paid a visit to England. Upon his return to India, he
msade a public announcement on 31st October, 1929. ¢ With the full consent
of the Chairman of the Statutory Commission His Majesty’'s Government
had decided to call a Round Table Conference consisting of ¢ representa-
fives of different parts and interests of British India and representatives
of the Indian States’ for the purposes of conference and discassior in
regard both to the British Indian and All-Indian problems’’. In the
course of his announcement Lord Irwin referred to ithe-goal of British
policy as stated in the declaration of Augnst, 1917, and pointed out that
his own Instrument of Instructions from the King-Emperor expressly stated
that “ it is His Majesty’s will and pleasure that the plan laid down by
Parliament in 1919 should be the means by which British-India may
attain its due place among his Dominions.”” * The Ministers of the Crown,
moreover, have more than once publicly declared that it is the desire of
the British Government that India should, in the fullness of time, take
her place in the Empire in equal partnership with the Dominions. But
in view of the doubts which have been expressed both in Great Britain
and India regarding the interpretation to be placed oa the intentions of
the British Government in enacting the statvte of 1919, I am authorised
on behalf of His Majesty’s Government to state clearly that in their judg-
ment it is implicit in the Declaration of 1917, that the natural issue of
India’s Constitutional progress as there contemplated is the attainment of
Dominion Status.”* This Declaration created a very considerable impres-
gion in India at that time, but unfortunately certain speeches delivered
during the debate which took place within a few days of it in Parliament,
again caused a great deal of anxiety in India. Mr. Baldwin himself
expressed his anxiety over the terms Dominion Status, but he went on
to say, * when self-government or respomsible government In India is
obtained, what is to be the position of India in the Empire? None caun say
when Responsible Government will be established, or what shape it will
take. These things will be determined by forces we could not control,
British Indian, and world forces. Could there be any doubt in any quarter
of the House that the position of India with full Responsible Government
in the Empire, whatever form it may take, must be one of equality with
other States in the Empire? ',

 Nobody knows what Dominion Status would be when India has
Responsible Government, whether the date would be near or distant. No
one dreamt of a self-governing India without a self-governing status. No
Indian dreamt of an India with an inferior status because that would mean
we had failed in our work in India. No Tory Party, with which he (sic)
was connected would fail in sympsathy and endeavour to help in .our time

* The italics are mine.
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to the uttermost extent of our ability in the solution of the great political
problem which lay before us to-day.”” (Hansard, November, 1929.)

119. I am not however overlocking the fact that at that time some
correspondence passed between the Prime Minister and Mr. Baldwin, who
was then the Leader of the Opposition, but all that that correspondence
came to, was, as pointed out by Mr. Wedgwood Benn, in his speech in the .
debate in the House of Commons, on 18th December, 1929, that so far as
the Statute was concerned there was no change, but that there was of
course the change in procedure. Of course the Statute stands, but with it
must be taken the interpretation put on it by Lord Irwin with the authority
of His Majesty’s Government. I submit it constitutes a definite pledge
and India is entitled to take her stand on it.

120. The cireumstances under which the first Round Table Conference
was held in England are well-known to the Joint Parliamentary Committee,
but I would draw attention at this stage to the entire declaration of His
Majesty’s Government made at the conclusion of the first Round Table
Conference, I shall in particular quote the following passages from that
declaration : —

*“The view of His Majesty’s Goverpment is that responsibility for
the government of India should be laid upon Legislatures, Central and
Provincial, with such provisions as may be mecessary to guarantee,
during a period of transition, the observance of certain obligations and
to meet other special circumstances and also with such gunarantees as
are required by minorities to protect their political liberties and rights.

‘“ In such statutory safeguards as may be made for meeting the needs
of the transitional period, it will be a primary concern of His Majesty’s
Government to see that the reserved powers are so framed and exercised
as not to prejudice the advance of India through the new constitution
to full responsibility for her own government.

“ His Majesty’s Government has taken note of the fact that the delibera-
tions of the Conference have proceeded on the basis, accepted by all parties,
that the Central Government should be a Federation of All-India, embracing -
both the Indian States and British India, in a bi-cameral legislature, The
precise form and structure of the new Federal Government must be deter-
mined after further discussion with the Princes and representatives of British
India. The range of subjects to be committed to it will also require further
discussion, becanse the Federal Government will have authority only in such
matters concerning the States as will be ceded by their Rulers in agreements
made by them on entering into Federation. The connection of the States
with the Federation will remain gubject to the basic principle that in regard
to all matters not ceded by them to the Federation their relations will be
with the Crown acting through the agency of the Viceroy.

“ With a Legislature constituted on a federal basis, His Majesty’s Govern-

ment will be prepared to recognise the principle of the o 7. y
Executive to the Legislature. prineip responsibility of the

“ Under existing conditions the subjects of Defen i
will be_ res_erved to the Governor-GenerlaI, and arran;:mae!tl:il:s Erﬁlerl:lealmﬁg: 1::
place in his hande the powers necessary for the administration of those sub-
jects. Moreover, as the Governor-General must, as a Inst resort be able in
&n emergency to maintain the tranguillity of the State and nu;st. similarly
be responsible for the observance of the constitutional ,rights of Minorities
he must be granted the necessary powere for these purposes, ’
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** As regards finance, the transfer of financial respensibility must neces-
sarily be subject to such conditions as will ensure the fulfilment of the obliga-
tions incurred under the authority of the Secretary of Staie for India and
the maintenance unimpaired of the financial stability and credit of India.
The Report of the Federal Structure Committee indicates some ways of deal-
ing with this subject, including a Reserve Bank, the service of loans, and
the Exchange policy, which, in the view of His Majesty’s Governmesnt, will
have to be provided for somehow in the new constitution. It is of vital
interest to all parties in India t¢ accept these provisions, to maintain finan-
cial confidence. .Subject to these frovisions the Indian Government wounld
have full finaneial responsibility for the methods of raising revenune and for
~ the contrgl of expenditure on non-reserved services.”’

In winding up the proceedings the Prime Minister spoke as follows: —

* Finally I hope, and I trust; and I pray, that by our laboura to-

gether India will come to possess the only thing which she now lacks to

« . give her the status of a Dominion amongst the British Commonwealth

of Nations—what she now lacks for that—the responsibilities, and the

cares, the burdens and the difficulties, but the pride and the honour of
responsible self-government.”

121. In consequence, a White Paper was presented to Parliament and &
motion was put forward which was carried. The first Round Table Confer—
ence was followed by a second, which was held from 17th September to 1st-
December, 1931. At the plenary session held on 1st September, 1931, the
Prime Minister repeated the salient sentences of the Declaration made by the
first Round Table Conference, and went on to observe as follows:—

¢ With reference to Central Government I made it plain that, sabject
to defined conditions, His Majesty’s Government were prepared to recoz-
nise the principle of the responsibility of the Executive to the Legisja-
ture, if both were constituted on an All-India Federal basis. The prin-
ciple of Tesponsibility was to be subject to the qualification that, iu
existing circumstances, the Defence and external affairs must be reserved
to the Governor-General, and that in regard to finance such conditions
must apply as would ensure the fulfilment of the obligations ineunrred
under the authority of the Secretary of State, and the maintenance
unimpaired of the financial stability and credit of India? "’

122. There was again a White Paper presented, and again a debate took
place in Parliament. The important point to note is that the policy of the
Labour Government initiated at the first Round Table Conference was en-
dorsed by the new National Government which comprised all political parties
in England. The second Rcund Table Conference decided to set mp certain
committees to examine certain questions, such as Federal finance, the repre-
sentation of the Indian States, and Franchise. These Committees went oub
to India, worked for several months, and submitted their reports. Then
came the third Round Tabie Conference held last year, which submitted its
report after carefully investigating certain details.

It will thus appear that the process of examination has already covered
a considerable time both in India and England, and early decmmns &re
anxiously awaited in India.
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PROGRRSS BY SUCCESSIVE STAGES.

123. It might be urged that the preamble of the Government of India Act,
1919, provides for an advance by successive stages, and that it dqes not
commit Parliament to a pledge of Dominion Status in favour of India, As
regards the successive stages, I submit that India has already covc_ared 8
number of these stages, and indeed the comstitution foreshadowed in the
White Paper also represents a stage, which I hope will be treated
as a penultimate stage, the final being reached when _responsible
government will be completed by the transfer of the control of defence
and foreign affairs to the Federal Legislature. In a speech which Lord
Chelmsford delivered in 1921 to the Indian Legislature when his Royal High-
ness the Duke of Connadght performed the opening ceremony of the Legis-
lature, his Lordship reviewed the entire history of constitutional develop-
ment in India, which, he said, fell into certain well-defined stages. The
first of these, according to him, terminated in the Act of 1861; the second
with the Act of 1892. The third stage was associated with the names of
Lords Mcorely and Minto, and the fourth stage opened in 1921 with the in-
augurabion of the constitution associated with the names of Mr. Montagu
and Tord Chelmsford himself. In concluding his speech, Lord Chelmsford
said that *‘ a continunous thread of action links together the Act of 1861 and
the Declaration of August, 1917. In the last analysis the latter is only the
most recent and most memorable manifestation of a tendency that has been
operative throughout British ruié. But there are changes of degree so great
as to be changes of kind, and this is one of them. For the first time the
principle of autocracy, which had not wholly been discarded in all earlier
reforms, was definitely abandoned ; the conception of the British Government
a8 a benevolent despotism, was finally renounced, and in its place was sub-
stituted that of a gniding authority whose role it would be to assist the steps
of India along the road that, in the fullness of time, would lead to complete
sclf-government.,* In the interval required for the accomplishment of this
task, certain powers of supervision, and, if need be, for intervention, would
be retained, and substantial steps towards redeeming the pledges of ihe
Government, were to be taken at the earliest possible moment.’”’

124, More than 12 years have elapsed since Lord Chelmsford spoke thus,
and I submit that, having regard to the stages through which Indis has
?Irendy passed, to the new consciousness in the country and to the change
in the outleok of the peupls to which distinguished administrators like
Bir Charles Innes and Sir John Thompson, who were in India until a few
months_ ago, have borne testimony, any further prolongation of the stages
or periods of probation can only result in diverting the attention and
energy of the people of India from froitful constructive channels, to
agitation, struggle, dissipation of energies and increasing estrangexilent
between the Government and the people. Tt would be disastrous if the
next stage was to be that of advance in the provinces and the centre was
left unchanged_. As I have indicated above, the constitution must cover
both the provinces and the centre, if it is to inspire the people with
a sense of hope and to make them realise their own respongibility for
their future, Further, it will not be enough, in my opinion, to provide
in a single Act for the Constitution of the Provinces and the ’Centre and
then to keep the'part dealing with the Centre in suspense for an inde;ﬁnite
or undefined period of time. It would be ag unfortunate in the interests
of the country, to take a course of thia character, as it would be impoasible

* The italics are mine.
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for many of us to feel satisfied with, or agree to a comstitution which
might or might not materialise within a foreseeable distance of time. 1
would further urge that the time factor should not be lost sight of. During
the last six years or more, as already stated, commissions, committees
and conferences have followed one after the other, and while I recognise
the value of caution and prudence in building up a constitution for a
vast country like India, I would also emphasise the dangers of delay. In
short, I suggest that the constitution should ecome into operation so far
as the Provinces are concerned towards the end of 1934, and every attempt
should be made to make the constitution at the Centre function a year
later.

125. To make the inauguration of the Federation, therefore, depend
apon the fulfilment of certain financial pre-reguisites about which even
the Government cannot speak with any degree of certainty, and on the
preparedness on the part of a certain number of Princes to accede,
about wwhich one may, however, feeel more sure, is to involve the constitu-
tion as to the Centre in great uncertainty. 1 would, therefore, reiterate
that a certain time limit should be fixed and power taken to extend that
time by a year or so in case of proved necessity. It shonld not be difficult
for the Indian Princes to come into the Federation within a year or so
after the passing of the Act, during which time the preliminary details
as to the Instruments of Accession could be settled. But if it is found
ahsolutely necessary to extend the time, power should be taken by statute
to do so by proclamation.

Paragraph 32 of the Introduction says:—

“Tf a situation should arise in which all other reguirements for
the inauguration of the Federation having heen satisfied, it had so
far proved impossible successfully to start the Reserve Bank, or if
financial, economic or political conditions were such as to render it
impracticable to start the new Federal and Provincial Governments
on a stable basis, it would inevitably be necessary to reconsider the
position and determine in the light of the then circumstances what
course should be pursued. If wunfortunately, such reconsideration
became necessary, His Majesty’s Government are pledged to call into
conference representaiives of Indian opinion.”

128, I submit that by the time the Bill 13 introduced into Parliamend
the position should become still more clear to the Government as to
whether it is possible for them to set up the Federation within a year
or so of the passing of the Act. If the Government should feel that it
is impossible to do so, they should lose no time in taking Indian opinion
into their confidence and taking such steps as might seem to them to be
necessary to establish responsible government at the Centre. Indeed, I
am not sure whether Government should not have now taken Indian
opinion into confidence regarding these contingencies. It is mnecessary
to be clear on this point, and I feel it my duty to say that, if, at that
stage, Central Responsibility is ruled out for British India, and only a
responsive form of Government is established, it will be difficult to satisfy
Indian opinion and enlist co-operation on a large scale.

127. Lastly, as regards the extracts I have quoted in the preceding
paragraphs from the speeches of Lord Irwin and Lord Chelmsford apd
the Prime Minister, they all justify me in holding that there are fieﬁmte
pledges on which India can take her stand. But perhaps what is most
valuable is the Royal Message to Indin at the time of the opening of the
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existing Legislature. In the message of the King Emperor, which was
delivered in 1921, we have the most direct and clear assurance given to
us as follows:—

* For years, it may be for generations, patriotic and loyal Indians
have dreamt of Swaraj for their Motherland. To-day you have the
beginnings of Swaraj within my Empire, and widest scope and ample
opportunity for progress to the liberty which my other Dominions
enjoy.”

128, To argue at this distance of time that Parliament is bound by
the preamble of the Government of India Act only, and that it makes no
reference to Dominion Status, that the declaration made by Viceroys
and Prime Ministers of His Majesty’s Government are mot binding on
Parliament and that those pledges were conditional pledges and counld not
be given effect to unless those conditions were fulfilled in the minutest
detail, will be to give a rude shock to the faith of those Indians who
have honestly believed in the realisation of India’s destiny as a self-
governing dominion within the British Commonwealth of Nations, not in
a remote and uncertain future, but in the near future. These pledges
should be interpreted in a generous spirit and carried out without any
unnecessary delay. JFurther, upon the fulfilment of those pledges, I
submit, will depend the justification of those constitutional methods of
eo-operation, without which the three Round Table Gonferences would
‘have been impossible,

129. The constitutional position, therefore, of India should be deﬁmtely
defined, so that there may be no further differences of opinion as to what
her destiny is going to be. In other words, it seems to me to be vitally
necessary that the constitution itself should prowde for India’s equality
of status with the other Dominions, as scon as she is able to set up under
an Act of Parliament complete respons:ble government,
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APPENDIX A.

MeMopaNDUM ON THE Speciar Powgrs oF THE GOVERNOR
BY Sk Ter Bagapun Sapru.

1. The proposals in the White Paper which deal with the special responsi-
bilities or powers of the Governor are as follows: —
Nos. 70, 71 at pages 55-56.
Nos. 52-94 at pages 61-62.
Nos. 103, 104 at pages 64-65.
No, 105 at page 65.

For the sake of convenience, the items in proposal No. 70 may be examined
in the reverse order. . :

2. Clause (g) deals with the special responsibility of the Governor in
respect of securing the execution of orders lawfully issued by the Governor-
General. The orders of the Governor-Geperal contemplated in this clause
were ,explained by Sir Samuel Hoare to mean those orders which the
Governor-General will have to issue in the discharge of his special responsi-
bilities. If certain special Tesponsibilities are placed on the Governor-
General, it is obvious that there must be some machinery available for the
carrying out of orders which he may pass in the discharge of these responsi-
bilities. For the carrying out of such orders the Governor is obviously the
best instrument or agent. Clause (g), therefore, is obviously a provision
of a consequential nature, and cannot be taken exception to in the circum-
sfances. :

3. Clause (f) deals with the Governor’s special responsibilities in respect
of administration of areas declared in accordance with provisions in that
behalf to be partially excluded areas. This must be read with the sub-
stantive proposal No. 106 at page 66, which provides that His Majesty
will be empowered to direct by Order in Council that any area within a
province is te be an excluded area and by subsequent Orders in Council
to remove or vary any suck order. Under proposal No. 107 in respect
of partially excluded areas the Governor will be declared to have a special
responsibility., The Governor will himself direct and confrol the adminis-
tration of any area in a province declared, for the time being, to be an
excluded area. Proposals 108, 109, at page 66 relate to legislation for the
excluded areas. Coming back to propesal No. 70, it is a question of policy,
on which difference of opinion is permissible, as to whether there should
. be any excluded areans, If, however, there are to be excluded areas, it is
clear that somehedy must be responsible for their administration, and the
Governor is cbviously the person on whom this responsibility can be placed.
What is, however, necessary is that the excluded areas with their limita and
extent must be ascertained, and the Indian Delegation should be given a
chance of discussing this question in its entirety.

4. Clause (e) relates to the special responsibility of the Governor in respect
of ¢ the protection of the rights of an Indian state.”” It is obvious that
this clause cannot relate to those rights of the Indian States, infringement
of which can be actionable before the Federal Counrt, at the instance of
the Federal unit concerned. It apparently relates to the infringement of
certain rights which the Indian States possess under their treaties, or by
virtue of their relationship with the Crown. Take for instance the case
of o British-Indian district in the neighbourhood of an Indian State, where
a movement haos been started for the overthrow of the govermment in
that state, or the ruling dynasty of that state. In a matter of this character
the Indian state cannot get any relief from the Federal Court. It can
only approach the representative of the Crown to protect it against an
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attempted revolution or a subversive movement. This, of course, w_il? not
apply to an agitation which may partake of the character of the criticism
of the administration of the state. If this view of the matter and if this
interpretation of Clauss (¢) are correct, this clause cannot be taken
exception to. .

5. Clause (d) relates to the special responsibility of the Governor 'in
respect of commercial discrimination. In order to appreciate the full
significance of it reference should be made to proposal 122 on page 70.
The Nehru Committee Report also had a clause providing against legislation
of a discriminatory character, This Report was drawn up in 1928 by a
committes of an All-Parties Conference to which the Congress was also a
party. Its chairman was the late Pundit Motilal Nehru. The point is
not that it should be open to the legislature of the future o pass legisla-
tion of a discriminatory character, but whether relief from legislation of
that character should be sought in the Federal Court or at the hands of
the Governor. In the interests of the Europeans themselves, it is far more
desirable that they should seek their remedy in such a case, openly and
directly, in the Federal Court, rather tban approach the Governor of
the province and ask for his executive and administrative intervention.
The decision given by an independent tribunal will naturally have greater
weight than the administrative decision of a Governor. By approaching a
Governor for his intervention, the European commercial community will
expose themselves and also the Governor to severe criticism, and may bring
themselves and the Governor into conflict with public opinion. Such action
may also, it is feared, tend to weaken the authority and responmsibility
of the Ministers, and may easily be a fruitful source of misunderstanding
between the Ministers and the Governor. If any legislation is passed by
any legislature which contravenes the conmstitutional guarantees given to
the Europeans, the Federal Court is apparently ihe proper tribunal before
which its validity can be tested. And if any interim wrong or injury
ariges or is threatened no doubt the Federal Court will possess the power
of issuing temporary injunctions. Coming to proposals 122, 123, referred
to above, it will be seen that proposal 122 gives protection to any British
subject coming into India from any part of the British Empire for the
purposes of trade or business. For instance a British subject coming into
India from South Africa or Kenya can claim the protection formulated in
proposal 122, while a British-Indian subject going o, or living in South
Africa or Kenya cannot as a matter of right claim equal treatment in those
parts of the Empire. The whole basis of the settlement arrived at. at the
Round Table Conference, was reciprocity between the United Kingtiom and
India, that is to say, if the laws of England do not discriminate against
any qumn subject _of His Majesty in respect of his carrying on of trade
or bus_mee_:s,.or holding property in England, the laws of India too should
not (.ilgcnml'na-te against any person belenging to the United Kingdom
:;::r:m:fm :;lzula;r:lljglgilss in India. ]?roposal ]-22 therefore goea beyond

e agr . ably it is an oversight, but in any case Indian opinion
wxll‘not. agree to the clause as it is drafted. If clause 192 affords pro-
tec_tl.on to every British subject, then the provisions for the benefit of
British subjects domiciled in the United Kingdom such as are contained in
proposal .123, eeem to be wholly unnecessary. Lastly the provisions as to
commercial discriminati9n should not prevent Indian legislatures and
Governments from fostering, encouraging, and subsidising indigenous indus-

tries, particularly th i
industrli)es_ y those which may partake of the character of key
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6. Clause (¢) deals with the special responmsibilities of the Governor in
respect of the securing to the members of the Public Services, of any
rights provided for them by the Constitution, and the safeguarding of their
legitimate interests. So far as the Public Services are concerned, it is
only fair that they should receive the most absolute protection in respect
of their salaries, allowances, emoluments, and pensions, and all other rights
which may be guaranteed fo them by the Constitution. But the character
and extent of those rights must be carefully defined. Proposals 182-201
deal svith various matters relating to the Public Services at pages 82-86.

Appendix 7 (Part 1) pages 120-122, gives a list of the principal existing
rights of officers appointed by the Secretary of State in Council,

Appendix 7 (Part 2) page 121, gives a list of the principal existing rights
ocfo oﬁicﬂars appointed by an authority other than the Secretary of State in

uneil..

Appendix 7 (Part 3) page 122, deals with the question of the non-votable
salaries of certain classes of Public Servants. These various provisions must
be carefully examined. There are some rights of the Public Services, de-
tailed in these Appendices to which ne exception can be taken. there are
others, however, which are open to objection. The point is that such rights
as are guaranteed to the Services by the Constitution should be protected,
and if that is accepted then the protective authority must be the Governor.
In this connection it should be necessary also to discuss the functions of the
Public Services Commission, and its relation to the Governor, The words in
Clause {c) namely *‘ vis-z-vis’’ the safepuarding of their ‘¢ legitimate
interests '’ are, however, wide and indefinite, If the phrase * legitimate
interests ¥’ means the same thing as rights provided for by the Constitution,
then it is redundant and may create trouble. If, however, that expression
means something more than the rights provided for by the Constitution then
the Delegation should be told what exactly it means. To place suck large
and vague powers in the hands of the Governor, is apt to give rise to &
great deal of conflict between the legislature and the cabinet of the future
on the one side, and the Governor on the other. Instead of strengthening
the position of the Public SBervices, and placing their relations with public
opinion on a satisfactory footing, provision of this character would weaken
their position wvis-z-vis public opinion. It must be borne in mind that if
the Public Services in England do not come in for public criticism, it is
because public opinion holds the Government responsible for anything that
goes wrong, or is supposed to go wrong. On the other hand in India the
Public Services, and particularly the Indian Civil Service; have hitherto
performed the dual functions of administrators, and politicians. When,
however, the Public Services will come to oncupy the position of mere
administrators or agents of the will of the Government of the day, public
criticism will, as in Epgland, be directed against the government.

7. Clause (b) deals with the special responsibilities of the Governor in
respect of the safeguarding of the legitimate interests of the minorities.
Here, again, the expression *flegitimate interests '’ is opem to the same
objections as those in Clause (c). It may be admitted readily that the
minorities are entitled to the protection of ocertain rights and
privileges which must be carefully defined in the Constitution. It
should be open to the minorities concerned to seek proper relief in the
Federal Court, if any legislation is passed by the legislature in violation
of constitutional guarantees, Where, however, anything is done adminis-
tratively which causes any injury or loss to any minority, and where proper
rolief cannot be had in a court of law, the Governor may be appealed to
for his intervention. Clause (b) as it stands may, however, give rise to

4
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conflicts between various sections of the community, if appeals are made to
the Governor against some act .of the Ministry of the day which may appear
#o the minority as being unjust to the minority, or opposed to what it
considers to be its * legitimate interests.’” It will thus weaken the
authority of the Ministry, and may seriously interfere with ite constitu-
tional responsibility to the legislature. This clause requires to be carefully
redrafted, so that the circumstances in which the Governor may be called
upon to exercise his special responsibility, in the interests of a minority,
and the purpose for which his intervention may be invoked may be closely
defined. ’

8. Clause (g) deals with the special responsibility of the Governor im
respect of the prevention of any grave menace to the peace or iranquillity
of the province, or any part thereof. If it is intended that in the ordimary
day-to-day administration of law and order the Governor should not inter-
fere with the discharge of their *responsibility by the Government of the
day, then this clavse must be revised. The administration of law and
order is so closely connected with the administration of other departments,
such as Land Revenue, Excise, Forest, Public Charities, Religious Endow-
ments, that it is easily conceivable that any action, legislative or adminis-
trative, taken by the Government of the day in any one of these depart-
ments may create grave pablic excitement. Certain sections of the com-
munity may then raise an agitation which may appear to the Governor
85 likely to interfere with the peace or tranquillity of the province, and
the Governor may, purporting to act under this clause, completely stop
such action. For instance, it is by no means unlikely that in several of
the provinces, questions relating to the relations of landlords and tenants,
or the administration of Public Charities and Religious Endowments may
form the subject of legislation. It is conmceivable that in one province the
“landlords, and in another the tenants or peasants may start an agitation

+ attacking the policy of the Government., Similarly, if an attempt is made
by the Government to bring under control or regulate the administration
of Religions Endowments, the orthodox gection of the community may adopt
the same attitude. What is to happen in such a case? A nervous Governor,
or a Governor who is not in sympathy with the policy of his Government,
may easily stop all euch legislation under this clause. It is true that this
clause can be brought into operation only where there is grave menace
and this clause is apparently intended to provide an intermediate stage
of action of a preventive character on the part of the Governor, before
the final stage of breakdown contemplated by proposal 105, page 65, is
reached. The real object of this clause, however, secems to be to enable the
Governor to take action whep any grave menace to the yeace or tranquillity
of the province arises, due to the dangerous activities of a person or persons,
It may be that either the minister will not have the necessary courage to
deal with & situation of that character, or he may feel that he will not
have the necessary support from the legislature. In such a case the
Governor may, in the interests of the province, interfere, so as to prevent
& grave menace to the peace or franquillity of the province. 1t is, therefore
suggested that this clause should be sp modified as not to interfere with th(;
responsibility of the ministers in the other spheres of government, and ite
operation should be limited to the preservation of the pence or tr:::nquillity
as against a grave menace. It is, therefore, suggested that some such words
a8 the following should be added to this clause:—

* Arising out of the activities of a person or persons tending to crimes
of violence.”
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9. The next important power of the Governor enabling him to discharge his
special responsibility is that which is contained in proposal 92-93-94. In this
connection reference may be made to parsgraphs 36, 37, 38 of the Intro-
duction.

It will be noticed that under the present constitution a Governor of a prov-
ince does not possess such powers as are contemplated by proposal No. 92.
According to the White Paper scheme, briefly put, he is to be vested with two
special powers namely—1. the power of enacting, according fo a certain pro-
cedure, a Governor’s Act, and 2, the power of making ordinances under pro-
posals 103, 104. The procedure as regards the former according to proposal
92, is, that the Governor may present or cause to be presented a Bill in the
legislature with a Message that it is essential, having regard to any of his
special responsibilities, that any Bill so presented should become law, before a
day specified in the Message, and (b) te declare by Message in respect of any
Bill already introduced in the legislature that it should become law before a
stated date in the form specified in the Message. In the event of the legisla-
ture failing to act according to the Message, the Governor can enact the Bill
as 8 Governor’s Act. It is submitted that this procedure, though not identical
with, is akin to, the procedure of certifying legislation under the existing
Government of India Act (sce section 67B of the Government of India Act), a
procedure to which strong exception has always been taken in India.

10. The procedure contemplated by proposal 92 is objectionable in so far as
(a) it is likely to tend to weaken party organisation in the legislature by
affecting the adherance of the rank and file to their leaders; (b) it wilt blur
the responsibility of the Ministers to the legislature and introduce an element
of disruption into the legislatures. The Governor or the Governor-General who
resorts to this procedure must not take shelter behind the support of such
members of the legislature as dissenting from their leaders or the general
body of members may decide to support such a Bill. Most of the special
responsibilities contemplated by proposal 70 are responsibilities of an adminis-
trative character. It is possible that a Governor may contemplate special
legislation in the interests of peace and tranquillity of the province, but that
can only be in rare instances. There does not however seem to be any valid
reason to assume that if there is grave menace to the peace and tranquillity
of the province the Ministers will withhold their co-operation from the
Governor. There does not, therefore, seem to be any necessity for giving this
special power of legisiation to the Governor. But, if the Governor must needs
have that power, 1t is far better that he should exercise that power on his
own account than that the Bill should seem to have received the support of
the legislature. In short, the two spheres of responsibility must be kept dis-
tinctly apart. Proposal 94 seems to be of a still more far-reaching character,
as under this provision the Governor can arrest the progress of any Bill which
in his opinion affects the discharge of his special responsibility for the preven-
tion of any grave menace to the peace and tranquillity of the province. The
Governor has and must have the power of veto in any case. It is therefore
submitted that the power of stopping legislation of a Bill under proposal 94,
should be done away with.

11. Under proposal 103, the Governor can issus an Ordinance,.if he is eatis-
fied that the requirements of any of his special responsibilities with which he is
charged under the Constitution call for the exercise of this exceptional power.
If the language of this proposal is compared with Section 72 of the present
Government of India Act it will be found that while the Governor-General may
in case of emergency make and promulgzate ordinances for the peace and good
government of India, or any part thereof, the Governor may under the pro-
posal under consideration pass an Ordinance, not merely for the peace and
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good government of the province, but for implementing any one of the special
responsibilities mentioned in proposal 70. It will be noticed that proposal 53
of the White Paper gives the same powers to the Governor-General. In these
days of easy communication, there is no reason why the Governor should
possess this power when such power is also vested in the Governor-General. Tt
is far better that the Governor-General should exercise this power from his
place of detachment than that the Governor who will be nearer to the scene
of local excitement and local prejudices, should be armed with the power.

12. Under proposal 104, an additional power is vested in the Governor to
issue an Ordinance if his Ministers are satisfied, at any time when the legis-
lature is not in session that an emergency exists rendering such a course neces-
sary. If all that is meant by this proposal is, that under certain special eir-
cumstances, Orders in Council may be issued by the Governor upon the advice
of his Ministers, then such a provision should be made in explicit terms, but
there does not seem to be any strong and valid reason for multiplying the
power of issuing Ordinances at the instance of Ministers. Such a power is,
it is to be feared, likely to affect the relations of the Ministers to the legis-
lature, and may at times enable them to avoid their responsibility to the legis~
lature by taking shelter behind the Ordinance promulgated by the Governor,

) APPENDIX B.
A MeMorANDGM ON COMMEROIAL Drsonmmxr‘lon Y Mr. M. R. JavAgaR,

A, 1 base my comments on the provisions of the White Paper, being
OlauRISB‘ and 122 to 124 of the proposals, and paragraph 29 of the
Introduction.™ I also refer in this note to the previous proceedings of the
Round Table Conference, especially the fourth report of the Federal Struc-
ture Committce (hereinafter referred to as the ** Fourth Report, see second
Round Table Conference Ilevorte, p. 54), and the proceedings of that body
and of the Minorities Committee av tbe second sessiun Gt theReund Table
Conference. There are also a few references to a report of the Comulities
on Commercial Safeguards, which was presented to the third Round Table
Conference (see p. 39 of Indian Round Table Conference, third session—
November-December, 1932).

2. Clause 122 of the Proposals lays down that a Federal Legislature and
the Provincial Legielatures will have no power to make laws subjecting in
British India any British suobiect, ineluding Companies, ete., constituted
in India, to any disability or discrimination, ete., etc. As drafted, this
Clause would mean that no British subject, whether belonging to India or
the United Kingdom or any of the Colonies or Dominions (now or in the
future), and no Company formed by such British subjects, provided it is
constituted in India, can-be subjected to any discrimination.

3. It would be open under this clause for a South African, or a New
Zealander, or for Companies formed by South Africans or New Zealanders,
provided they are constituted in India, to claim complete equality for all
time with indigenqus concerns. It is not quite clear, but it seems to me
that nunder this clause it would even be open to foreigners to be incorporated
into a Company in India and claim exemption from discrimination unless
the definition of * British Subject ’ is to be so framed as to include Cowm-
panies formed by British subjecta only. The clause, as drafted, is thus
altogether too wide and goes far beyond the conclusions arrived at at the
Round Table discussions. It will be noted that there is no reference to



ON INDIAN CONSTITUTIONAL REFORM 143

16° Novembris, 1933.] MeMoraxpuM oN Tag WiITe Parer [Continued.
: Y Br Tes Bamapur Sarrvu, K.C.8.1.

reciprocity in this clause, and therefore, as it stands, any subject of a
.quony or & Dominion, for himself as also for any Company he may con-
stitute in India, will be able to claim equality, even if such equality is
not granted to Indians in his own country. It will be clear from all the
previous discussions on this subject at the Round Table Conferences that
it was never the intention to grant eqnality to any others than the residents
of the United Kingdom. The issue was specifically raised by me in the
Federal Structure Committee (see, e.g., last paragraph at page 1062 of the
proceedings of the Federal Structure Committee and Minorities Committee,
.second Round Table Conference, Vol. 2). Reference is also invited to
paragraph 34 of the Fourth Report which clearly lays down it will be for
the future Indian Legislature to decide when and to what extent such
rights should be accorded to others than individuals ordinarily resident inm
the United Kingdom or Companies regisiered thers, subject of course to
similar rights being accorded to residents in India and to Indiau
Companies.” :

4, The future Indian Government should be left a free hand to dizcuss
and adjust these questions on a footing of equality and reciprocity with the
Dominions and Colonies of the British Empire as well as with foreign
countries. This principle was accepted unanimously by the Commitiee on
Commercial Safeguards in their report presented to the third Round Table
Conference. In the last part of paragraph 3 of the said report it is stated :
“ The Committee assume that it would be open to the Governments of India
should they wish to do so to negotiate agreements for the purpose men-
tioned in this paragraph with other parts of the British Empire.” The
future Indian Government may, for {nstunce, decide that the grant of any
such privileges to South Africans might be conditional on their granting
not only equality of trading, but also equality of political status to Indians

_in South Africa. That the object was to confine these privileges to the
residents of the United Kingdom is also clear from the concluding sentence
of paragraph 25 of the Fourth Report which says: °‘on the other hand the
Committes are of opinion that an appropriately drafted clause might be
included in the Constitution itself recognising the rights of persons and
bodies in the United Kingdom to enter and trade with India on terms
not less favourable than those on which persons and bodies in India enter
and trade with the United Kingdom.”

It will be seen from clause 24 of the Fourth Report that, in accordance
with the discussions that had previously taken place, a distinction has been
made between persons and bodies in the United Kingdom trading with India
but neither resident nor possessing establishments there and persoms and
bodies trading with India and resident or possessing establishments there.
It will be clear from this, as well as from the trend of the previous dis-
cussion that it was admitted that a distinction should be made between
the existing rights of British individuals and Companies now trading in
India, and resident or possessing establishments there, and British indi-
viduals and Companies who did not possess such establishments or who are-
not at present trading with India. The said clause 24 states that: *'*such
petsons and bodies clearly do not stand on the same footing as those with
whom this Report has hitherto been dealing.” By this is obviously meant.
persons and bodies now trading with India and resident or possessing estab-
lishments there. The same distinction was recognised in paragraph 4 of
the Report of the Committee on Commercial Safeguards presented to the
third Round Table Conference. This distinction is of vital importance apd
must not be lost sight of, as the safeguarding of the future industrial
development of India will, to a large extent, rest upon the maintenance of

19356 K
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this distinction. Just as the Clauses preceding Clause 24 of the Fourth
Report dealt with existing persons and bodies trading with India, so0
Clause 122 of the Propotals of the White Paper is meant to dea} with such
persons and bodies only.

6. The view which the Committee took as stated above, is the prevalent
view in India, even amongst British merchants. This was made clear in
the course of the examination of Sir Edward Benthall and other representa-
tives of European commerce, who gave evidence before the Joint Sele(,:t
Committee. I shall quote a short extract from Sir Edwax:d Benthall’s
evidence consisting of my questions and his replies on this point. .

Mr. Jayakar: Sir Edward, your Association speaks on behalf of British
subjects domiciled in the United Kingdom and trading with IndiaP

Sir Edward: Yes. . .

Mr. Jayakar: You do not represent British subjects who are not domiciled
in the United Kingdom?

Sir Edward: No; we are speaking for the first class. °

Mr, Juyakar: And they accept the principle of reciprocity?

Sir Edward : Yes.

Mr. Jayakar: What will be your Association’s view? Do you suggest that
British subjects belonging to other parts of the British Empire should enjoy
in India rights which their own country does not give to Indians? .

Sir Edward: I think I made it clear in an answer to a previous question
that we were only representing British subjects domiciled in the United King-
dom, and while we hoped that British subjects domiciled in the Dominions
would be treated in the same way as British subjects domiciled in the United
Kingdom, that was a matter of arrangement between the Government of India
and the Government of the Dominicns, )

Mr. Jayakar: You do not advocate that they should enjoy in India rights
which their own country does not give to Indians?

Sir Edwaerd: That is a matter of negotiation, I think.

Mr. Jayakar: What is your own view? You are an important man in
British India. Do you suggest that they should enjoy in British India rights
which their country does not give to British Indians?

8Bir Edward: No. ’ :

7. The principal objection that has been raised from the Indian point of view
1o the proposals regarding commercial discrimination is that they do not pro-
vide adequate means of safeguarding the development of Indian industries,
particularly with regard to the basic, national, key and infant industries.

8. So far as industries already established by Britishers in India are con-
cerned, I recognise that it would be futile to resist the grant of complete
equality to them. The question, however, stands on a totally different footing
with 1egard to industries that may be established in the future. With regard
to them, there is mo reason why the principlea recognised as aforesaid in
paragraph 24 of the Fourth Report and paragraph 4 of the Report of the Com-
mittee on Commercial Bafeguards at the third Round Table Conference should
not be embodied in the Constitution Act. I can find no adequate reason why
the Indian Legislature should be debarred from providing reasonable condi-
tions regarding incorporation, capital, control and similar other requirements
which would ensure that Companies to be formed under British initiative or
<ontrol should promote the development of Indian trade and industry and not
hamper or restrict it in any way. The conditions to be imposed would be
similar to those recommended by the External Capital Committee and would
be applied only in the case of basic or national industries, key industries and
infant industries. The principle of applying such conditions when subsidies or

-
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bounties are granted was accepted in paragraph 4 of the Report of the Com-
mittee on Commercial Safeguards at the third Round Table Conference and
has already been accepted by the Government of India. I may mention, how-
ever, that the grant of direct subsidies or bounties is fast coming to be
regarded as an inadequate and economically objectionable method of helping
industries and is utilised in rare cases only. There is no reason why similar
. conditions should not be imposed in all cases where assistance is granted by
the State, whether in the shape of a financial aid or otherwise, in order to
-aafeguard and promote industries of the nature described above.

9. The definition of ‘¢ infant *’ industries should not present any difficulty.

By ¢ key industries ’ 1 mean industries dealing with certain materials or
processes which are regarded as vital for the defence or well-being of the
country. Instances of such industries ss mentioned in the ‘¢ British Key
Industries Protection Act ** are: optical glass, magnets, valves, etc.

The term ** basic or national industry *’ is more difficult to define exactly.
By basic or national industries I mean industries which are necessary for the
defence of a country in time of war, or on which its industrial prosperity in
peace is based.

10, It is not unlikely that an attempt will be made to set aside the whole of
this proposal on the ground of the impossibility of defining basic or national
industries. In that case, I would invite attention to paragraph 22 of the
Fourth Report in which a reference is made to the difficulty of drafting a
clause prohibiting legislative or administrative discrimination. It is stated
there: “ a completely satisfactory clause would no doubt be difficult to frame
and the Committee have not attempted thetaskitself. They content themselves
with saying that {(despite the contrary view expressed by the Statutory Com-
mission in paragraph 156 of their Report) they see no reason to doubt that an
experienced Parliamentary draftsman would be able to devise an adequate
and workable formula.’” Similarly I would make no attempt in the time at
my disposal, to frame a satisfactory definition but would content myself by
saying that it should not be beyond the competence of an experienced Parlia-
mentary draftsman. If, however, the difficulty of formulating a general defi-
nition was found to be insuperable, a schedule might be attached enumerating
the various industries to be treated as basic or national. Such a schedule
might contain the following:—

Ammunition and materials of war;

Railways;

Exploitation of minerals, water and electrical power;

Manufacture of iron and steel;

All industries which are State monopolies or over which Government
exercise any form of direct control.

This list is illustrative.

. 11..In connection with the right of & ccuntry to safeguard its indigenous
industries, I would invite the attention of the Committee to a Memorandum
by Dr. Narendra Nath Law printed in the proceedings of the Federal Struc-
ture Committee and Minorities Committee, second Round Table Conference
Yol. 8, pages 1483 and following.. . o

12. A difficulty will immediately arise regarding the definition of existing
industries. It would not be difficult to get over any conditions gought to be
imposed by forming what would be essentially a new Company while retaining
the name of an existing Company. Here, again, I do not attempt to forma-
late a definition which would leave no loopholes but would suggest that a sub-
stantial modification of the scope and mature of a business might be held to
constitute a new undertaking.

19356 K 2
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13. I now proceed to state how Clause 122 might be modified so as correctly
to implement the decision arrived at the Round Table Conference.

I should word it somewhat as follows:— _

t The Federal Legislature and the Provincial Legislatures will have no
power to make Laws subjecting in British India any British subject
domiciled in India or in the United Kingdom at the time of the passing
of the Act, including Companies, partnerships or Associations constituted
in India and existing ot the time of the passing of the.Act, aga.d Com~
panies constituted in the United Kingdom and trading with India at the
time of the passing of the Act, in respect of taxation, the holdmg of
property of any kind, the carrying on of any profession, trade, business
or cccupation, or the employment of any servants or agents, or in respect
of residence or travel within the boundaries of the Federation, to any
disability or discrimination based upon religion, descent, caste, colour, or
place of birth, ete.”

(The italicised words are new.)

14. A further difficulty has been caused by the fact that, the question
of the rights of all Indians to hold property, trade, travel, etc., in which
no discrimination ie intended to be made now or hereafter is mixed up in-
the said clause with the question of the equality of the existing rights of
British traders. This has caused confusion. It would be better to deal
with this subject separately by means of a separate clause in the Constitution
Act which would guarantee such equality to all British Indian subjects for
all time. . :

15. It is further to be noted that, as siated above, nothing has been
mentioned about reciprocity in Clause 122. $o far as this clause merely
guarantees mnon-discrimipation to the existing Britisk business interests,
I do not think that reciprocity matters very much. But perhaps it would
be better to refer to it in this clause, so that, in the very unlikely contin-
gency of the British Government imposing restrictions upon Indian trade
or industry in the United Kingdom which do not exist at present, it will
be open to the Indian Government to impose similar restrictions upon
British Companies in India. It is only when clause 122 is re-drafted so as
to be made applicable to existing British interests that clause 123 assumes
its real significance. It might be pointed out that if clause 122 remains
as 1t 18 in the White Paper and clause 123 also remains unaltered, then
claunse 12_3 does not carry out the intentions of the Round Table Conferencs,
l'::acause in paragraph 24 of the Fourth Report, it is distinctly stated that

‘ the Committee were generally of opinion that subject to certain reserva-
tions, they (i.e., persons and bodies in the United Kingdom trading with
%ndx;a. but m;it‘l;er resideng nor possessing establishments there) ought to he

reely accorded upon a basis of reciprocity the right
with India.” (The italics are mine). P y ght to enter and trade

16. In Clause 123 there are mo reservations of any kind which would be
applicable to Companies not now trading with India or possessing establish-
ments there, I have already mentioned the kind of reservations which
I would apply to such Companies in the interests of the future development
of Indian industry. If Clause 122 is modified as suggested above, Clause 123
may perhaps remain as drafted in the White Paper, in view of the modifica-
E:::zl_propose in Clause 124. I would modify Clause 124 on the following

“ An Act! of the Foderal or of a Provincial Legislat i i
& view to the encouragement of Indian trade oregil:d?'ustulr.-ey wlg:? ;;:;:
certain conditions regarding the incorporation of fut'wre, Companies
n India, their registration, the demomination of their capital, the
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proportion of it to be offered to Indian subjects, the composition of
the Board of Directors, or the facilities to be given for the training of
the Indian subjects of His Majesty, will not be held to fall within the
terms of the two preceding paragraphs,’” ete. (The words italicised
ars new).

"17. Before considering the new draft, I might examine the clause as
drafted in the White Paper. In this connection attention is invited to the
discussion in the Federal Structure Committee on this question and the
remarlk of Sir Purshotamdas Thakurdas in the middle of page 1244 (Indian
Round Table Conference, Becond Session, proceedings of Federal Structure
Committee and Minorities Committee Vol. 2), stating that the reference
to the recommendations of the External Capital Commities was illustrative
and not exclusive. Particular reference is also invited to the discussion on
this question, especially the remarks of Lord Reading on pages 1246 and
1247, where the noble Lord accepted my suggestion that the conditions
should be such as might be prescribed by the Indian Legislature. Neverthe-
less, Clause 124, as drafted now, treats the conditions as though they were
exclusive and all-sufficient and incapable of being modified in any way by
the future Indian Legislature. @ One of the conditions which was then
suggested was that a certain proportion of the capital should be held by
Indians. Some objections, into which I need not go at present, can be raised
to this suggestion, but there can be no objection to the offering of a certain
proportion of the capital for subscription in India at the time of the issue.
I may here invite the attention of the Committee t0 the remarks of Sir
Akbar Hydari on page 1243 describing the practice in Hyderabad. Sir Akbar
said “ . .. wherever we want to give any help from public funds we
do lay down certain conditions, which are not based upon racial discrimina-
tion, but upon these facts—that & certain proportion of the directors
shall be Hyderabadis and also & certain number of the shareholders. Having
regard to the difficulties to which Lord Reading has referred, we say that
a first refusal of a certain number of shares shall be given either to
Hyderabadis- or to the Hyderabad Government, but afterwards there are
no further conditions.”

‘If such a practice prevails in comservative Hyderabad, there ought to be
no objection in adopting it in British Indis.

18. There is another respect also in which the conclusions of the Round
Table Conference do mot seem to have been fully embodied in this Clause.
It is material here to refer to the remarks of Lord Reading in the last
paragraph on page 1082 in which he admitted the right of the Government
of India to lay down conditions in respect of future public utility under-
takings or public concerns in which public money was to be invested or
used, His Lordship said: “I quite follow the argument that where, for
example, in future public utility undertakings or public concerns in which
public money is to be invested or used, the Government of India may say,
well, wo think that a Company which is to get the benefit of the subsidy
that, we shall give or of the advantage that we shall give by some direct
payment or use of money, must be a registered Company in India with
rupee capital, with a moderate reasonable proportion of directors, and with
& reasonable and moderate proportlon of Indian shareholders + « &' There
may be concerne of this kind in which public money is used but which never-
theless do mot receive subsidies or bounties. The right of the Government
of India to impose conditions in such cases does not appear to be provided
for in clanse 124.

19. Turning now to the clause as drafted by me, it will be seen that I have
specifically defined the mature of the conditions which it would be within
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the competence of the future Indian Legislature to impose, and not give it
a general power to impose restrictions. I am prepared to concede, fo‘r meet-
ing my opponent half way, that the grant of such a general power, in spite
of the remarks of Lord Reading slready quoted, may be open to grave d}ﬂ‘i-
culties and may be stoutly opposed unless it is hedggd in by numerous qualify-
ing clauses. I am even prepared to accept the principle th:_;t the conditions
so imposed must be for the development of Indian trade and lpdustry and nok
for the hampering of British trade and industry and tl:_lat it may bp open
to the Federal Court to decide whether the conditions imposed are in f?,ct
meant for the promotion of Indian trade and industry, or for the pamper!ng
or obstruction of British trade and industry. May I add, that in making
these concessions I have gone as far as it is possible for Indian opinionto go.

90. The Viceroy may also exercise his power of disallowance or submis-
sion of the Bill for the pleasure of His Majesty. If, even with these
safeguards, a power to impose conditions is not granted, then Indian
opinion may have to hold out for a clause such as the one proposed by me.
If, even to that, an objection is raised -that, in the absence of a definite
proportion or percentage, the power may be so exercised as seriously fo
obstruct, if mot destroy, British business, the answer would again lie in
the power of appeal to the Federal Court and the authority of the Viceroy
to interfere in the exercise of his special responsibility for the prevention
of commercial discrimination, If there is still no agreement, we may agree
to define the conditions more ciosely. In that case they might be:—

(1) The right to provide that the Company shall be incorporated in
India on a rupee capital.

(2) That at least half the Directorate shall be Indian.

(3) That at least 55 per cent. of the capital shall in the first instance,
be offered for subscription in India,

(4) Adequate measures for the training of Indians in the industrial
COnCerns.

21. What to my mind is most important is that India should have the
right to impose these conditions in the case of all future Companies who
may desire to establish themselves in India in connection with the basic,
national, key, or infant industries mentioned above. I do not think that
it can be said that we would be raising a very important issue at the
eleventh hour, because according to my reading of the proceedings of the
Round Tab.e Coanference the right to make a distinction between existing
and future British Companies has, as stated above, always been admitted.
If such a thing is not domne, to take the instance of the Iron and Steel
Industry of the Tatas, it will be possible for a powerful and long-established
firm like Messrs. Dorman Long's, to establish themselves in India and
compete with them, Even though 100 per cent. of their capital and 100 per
cent. of the Directorate may be British, and they may not agree to train
a single Indian in the more responsible posts in the Iron and Bteel Industry,
they will be entitled to the benefit of all the protective duties. It is only
when any question of direct financial assistance in the shape of a subsidy
or bounty arises that there is any likelihood of any distinction, but the:

possibility of a Company like the Tatas being given a subsidy or bounty
in the future is very remote,
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ADMINISTRATIVE DISORIMINATION.-

22, The proposals regarding Administrative Discrimination as embodied
in the White Paper are novel; they unduly fetter the discretion of the
Ministers and will actually place Indian industry in a more unfavourable
position than it is to-day. Paragraph 29 of the Introduction to the White
Paper says: * The Governor-General or the Governor as the case may be,
wou'd be entitled to act otherwise than in accordance with his Minister’s
advice if he considered that such advice involved discriminatory action in
the administrative sphere,” Under clause 18 of the Proposals the Governor-
General is declared to have a * special responsibility >’ in respect of (c)
the prevention of commerecial discrimination. The clause further says: * It
will be for the Governor-General to determine in his discretion whether
any of the fspecial responsibility’ here described are involved by any
given circumstances,”” That seems to mean that the Governor-Gemersal,
in tho case of administrative discrimination at least, will be the final judge
as to whether any acb of his Ministers really involves such diserimination.
Instances of such diserimination exercised in a reasonable and impartial
manner exist even to-day, not only in India, but in z2ll countries of the
world.

23. To take an instance. The B.B. & C.I. Railway invited temders both
in England and India for sleepers some time ago. I understand that
although one tender in London was slightly lower than an Indian tender,
the Government of India in the exercise of its discretion had the contract
awarded to the Indian Company as the producers of Iron and Steel in tha
country itself. There are many countries in the world to-day in which their
respective Governments have issued specific instructions that for all Govern-
ment works, works of public utility- by municipal or other local bodies,
materials produced in the country alone should be used with a view to the
prevention of unemployment. The Indian Government is far more conserva-
tive in this respect than most other Governments. Tenders for public works
are invited from all over the world and it is only in rare instances as
when dumping prices are tendered, as is so often the case mowadays, and
the difference is very small, that any preference is given to the home
manufacturer. TUnder the provisions regarding administrative discrimina-
tion as laid down in the White Paper as strictly interpreted, it would be-
open to any British manufacturer whose tender may be £100 less ihan the
tender of an Indian manufacturer, actually to go to the Federal Court on
the ground of administrative discrimination even if the Governor-General
or the Governor did not choose to interfere in the exercise of his * special
responsibility.” Such a provision is not only detrimental to the interests.
of industries run by Indians in India, but also the interests of industries.
run principally by British interests in India, such as the engineering and
coal trades. No question of reciprocity enters into this. Reciprocity im
any case, betweer a rich and an industriaily powerful country like Great
Britain and a poor and backward country like India is a bit of camouflage,.
but as applied to administrative discrimination it is nothing less tham
moonshine, Supposing there was an order for British rails which wonld
menn employment to 10,000 British workmen, would any Railway Company
or public body or Government in England dare to place the order im
Germany or in Canada gimply because the German or the Canadian tender
wag £100 less than the lowest British tender? Would they place the order
with an Indian manufacturer if his tender was £100 less? The life of
no British Government which systematically countenanced any such policy
would be worth a month’s purchase. It is perfectly right and reasonable
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that such should be the case. At a time when the spending of money for
publi works in order to relieve unemployment is powerfully advocated, it
would certainly be wrong for a British Government or & Railway Company
to give a contract outside Great Britain, merely because they saved a few
pounds and thereby deprived a number of British workmen from getting
their livelihood. The same thing would be done by Canada or France or
Germany or Belgium, and there is no reason why it should not be done
by India. : ‘

24. As stated above, it is being done now by the Government of India,
although in a very timid, cautious and conservative manner, but the new
©Constitution outlined in the White Paper would deprive the future Indian _
Government of all power to do so. There is no reciprocity in this case
and the existing proposals should be abandoned as far too rigid and unfair,
At the same time it is not unreasonable that British interests should seek
to safeguard themselves against systematic discrimination in the administra-
tive sphere by the future Indian Executive which might lead to serious
harm to their business. For that purpose, I wcuid only leave a general
discretionary power to the Governors and the Governor-Gemeral to inter-
fere and overrule their Ministers if they thought that the administrative
discrimination made by the latter was so markedly malicious, persistent
and unfair as to amount to the penalising of British business vis-a-vis Indian
business. Special provision for that purpose might be made in the Instru-
ment of Instructions. The Governor-General or the Governor would not
lightly exercise this power of interference as it would lead to the resignation
of the Minister and a public outery, unless it was fully justified; but this
is essentially a matter where practical and political considerations enter.
It is difficult to lay down the exact limit at whch the Governor-General or
the Governor would exercise his right of interference, or to define it in
terms of hard and fast rules. I would not, therefore, give the power of
adjudication on this issue to the Federal Court as that would immediately

make the provision too rigid and deprive it of the elements of flexibilit
and discretion which are its essence.

- 25. There is another very important consideration. There ghould be very
fittle administrative discrimination as between British Companies estab-
lished in India now, or in the future, but there should be discrimination
within reasonable limits, between Indian Companies or British Companies

established in India and Britieh Companies incorporated in the United
Kingdom.

It is mainly a question of the measure of the discrimination and its
reasonableness and must be left to the discretion of the Governor-General
and the Governors. I would desire & modification of Clauses 122 to 124 of
the Proposals, in the light of these comments. '

26. Y cannot conclude this note without referring to the formula which
was accepted by the first Round Table Conference as a compromise between
the rival views of British and Indian business men. That formula, which
is to be found set out in detail at page 49 of the first Round Table Con-
ference Reports (copy supplied to the Commitiee), spoke of an appropriate
convention based on reciprocity to be entered into for the purpose of regulat-
ing the rights of the British commercial community in this behalf, I have
not heen able clearly to understand why such a convention is regarded as
1mpossible in expert circles. That there are difficulties connected with the
creation of such a convention may be easily conceded, but such difficulties are
o be encountered in every branch of this subject. I do not regard these
difficulties as incapable of being overcome by goodwill and understanding
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on both sides. The advantages of such a convention are manifest, and were
referred to in the course of the discussions at the first and eecond Round
Table Conferences. Even now, I would urge upon the attention of His
Majesty’s Government some method by which these difficulties might be
overcome and an appropriate convention established between the two
countries, even after the new Constitution is offered to India. It was very
encouraging to hear the views in this connection of no less a person ihan
Bir Edward Benthall, the main representative of European Commerce, who
gave evidence before the Committee. T phall quote a short extract from
his evidence, being my questions and his replies on this point.

Mr. Joyakar: Do I understand that you do mot think that an appro-
priate convention is possible? :

Sir Edward : ' We have said in paragraph 22, of Part G of our memorandum,
that we put forward the proposal for a convention ourselves, but it was not
found practicable to accept the Chambers’ proposal, and, if I remember
aright, at the second Round Table Conference, it was you, Mr. Jayakar,
who said that such a convention ought to be negotiated between the Gov-
ernment of India of the future and the Government of Great Britain.

Mr. Jayakar: That is sa. Would you agree to such a convenfion being
created at the right time? _

Sir Edward: If it could be negotiated. -

Mr., Jayakar: I am assuming that such a convention could be negotiated.
‘Would your Association agree to such a convention?

Sir Edward : Certainly, provided it covered our rights.

My, Jayakar: I mean a convention which carried out the principle which is
contained in the first part of the formula. This formula embodies in the
first’ part the principle of it, and, in the second part, it snggests that the
convention should carry out the principle which is embodied in the first part.
Would you agree to such a convention?

Sir Edward: Yes; of course it has got considerably more complicated than
that paragraph indicates, since that time. -

*-Mr, Jayakar: I want to know whether you think a convention of this
character cannot be worked out. That is not your view? .

Sir Edward: We always folt it could, but practical difficulties were put
in the way.

Mr. Jayokar: Bupposing those practical difficulties could be got over,
merely as a matter of principle your Association would accept a convention
of that character? -

Sir Edward: Yes, we like the idea.
b
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APPENDIX C.

25th July, 1933,
From M. R. Jayakar, Esq.

My pEar Sir Teq,

I have carefully gone through the Memorandum which you have prepared

on. the White Paper, stating the Indian point of view as you and I have
conceived it.

I am in complete agreement with the views you have stated in your
Memorandum, and I do hope that you will be able to persunde the R&.
Hon. Secretary of State and the British Parliamentary Commitiee to accept
the suggestions you have made in your Memorandum, 1In that case, I have
no doubt that the White Paper will be arceptable to a very largs section

of our conntrymen, who will be able to work the new constitution and scbtle
down to constructive work. :

In response to your desire that I should add a Memorandum of my own
on Commercial Discrimination, I am sending you a short note, with per-
mission to incorporate it with your Memorandum when you send it to the
Secretary of State and to the Chairman of the Parliamentary Committee.
I auothorise you to deal with my note in any way you like and even
incorporate it, if you think it right, in your Memorandum when you publish
it for the use of onr countrymen, on your return to India.

Yours sincerely,
(Signed) M. R. Javagar.

' ' 24th July, 1933.
From N. M. Joshi, Fsq.

My pear Sir Tej,

I have read your Memorandum on the White Paper. I find myself in
agreement with the general lines of the Memorandum and with most of
your constitutional proposals. There are a few points, specially dealing
with Labour and the democratisation of the Constitution, on which I shall
write a separate note,

Yours sincerely,
(Signed) N. M. Josmi.

. 22nd July, 1933.
Norz from A. Rancaswamx Ivencar, Esq. ’ .
1 desire to add this note to Bir Tej Sapru’s Memorandum. I not only -

accept the case for India as stated by him in all essential outlines, but also
in the actual proposals he hag made.

I have,_ however, & number of important suggestions on questions con-
nected with General and Railway Finance, Franchise, Bpecial Responsi-

1) . 1

(Signed) A. Rancaswami Ivenois.
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Supplementary Memorandum by Mr. A. H. Ghuznavi
' on certain points affecting Bengal

_ While I fully endorse the conclusions of the memorandum submitted
jointly by the British Indian Delegation to the Joint Committee on Indian

Constitutional Reform, I would like to bring prominently to the notice
of the Committee two points which are of special importance to the Pro-

vince of Bengal which I represent.

In the first place I should like, on behalf of the Muslim Community of
I_Bengal, to s2y a few words on the determined efforts that are being made
m certain quarters both here and in India to have the Communal Award
revised in respect of Bengal. I would state with the utmost emphasis
that any such change would alter for the Muslims of Bengal the whole
basis of the. White Paper proposals, and the entirely mew situation that
would be created would give rise to serious difficulties since it re-opens
the whole question of cur support to the scheme of reforms. As is well-
known, at & comparatively early stage of the discussions at the Round
Table Conference, the Muslim Community declined to take part in the
discussions relating to Central responsibility until and unless there wae
a satisfactory solufion of the communal difficulty, The Muslim Community
participated in the Third Round Table Conference on the understanding
that the Communal Award would be maintained.

I should fail in my duty both to the Committee and to my Community
if I did not stress the fact that very grave apprehensions have been aroused
in our minds by rumours to the effect that the Committee may contem-
plate- changes in the Award. After seven months, day by day contact
with the Joint Seleci Committee I am confident that so well-informed a
tribunal is conscious of the very serious evils which would attend any
alteration in the terms of the Award. But I cannot conceal the fact that
the Muslim Community in Bengal has been deeply disturbed by the n-
" formation it has obtained of the strength and ubiquity of the attacks which
are being made day by day on the Award, That this statement of the
position will be given the weight which is its due is the earnest hope of
many millions of His Majesty’s Muslim subjects in Bengal, and indeed
throughout British India,

The second point I wish to make on behalf of the whole of Bengal and
not merely in the interests of my own Community is about the allocation
of the export duty on jute. The White Paper proposal is that Bengal
should receive half the proceeds of the export duty on jute. I mneed not
here elaborate the arpuments which I have urged on previous gcecasions
that, in view of the economic- situation in_Bengal, the entire proceeds
of the tax should be assigned to the Province on grounds of equity. Whila
I bave no objection to the retention by the Federal Government of a
portion of the proceeds for a limited period, the allocation of revenues
" under the new Constitution ghould definitely recognise tl_lis as a Provincial
tax, to be ultimately assigned completely to the Province concerned.
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Memorandum on Labour Representation and Franchise
and some other subjects by Mr. N. M. Joshi

Without prejudice to my views on the adequate Labour Representation
and the desirability and practicability of Adult Suffrage, I propose to make
some suggestions for modifying the White Paper proposals as regards the
representation of Labour and Franchise and a few other cognate matters
which will make for some improvement.

) Larouvr REPRESENTATION.
Provincial Legislatures—Provincial Assemblies.

Labour is inadequately represented in all Provincial Legislatures. But
I shall content myself by suggesting that in C.P. which is an industrialised
province, having Textile, cotton-ginning and pressing, Mining and Rail-
ways highly developed, Labour Representation should be increased from
2 to 4. In C.P. the aborigines and Hill tribes form one-fifth of the
population and are given only one seat. I suggest this special representa-
tion should be substantially increased.

Seats allotted to Labour in Sindh and Orissa should be increased from
one seat in each Province to two seats in each. In North Western Frontier
Province no seat is allotted to Labour. I suggest that Labour should have
a minimum of two seats in this Province. It may be said even these slight
modifications may be considered as an alteration of the Communal award.
If that view is taken I would suggest that Government should in these cases
take the initiative in securing the consent of the Hindus and Mussalmans
to these modifications, which in my view is not difficult, considering the
glight nature of the changes proposed. It would not be fair to leave the
initiative in this matter to illiterate working classes and aborigines.

Provincial Upper Chambers.

In the Provincial Upper Chambers where they are proposed to be estab-
lished, no Labour representation is provided. The landlords, industrialists
and merchants on account of their influence and wealth will easily secure
representation without special reservation. In no province Labour Repre-
sentation is sufficient to secure election of its representative without special
reservation. The qualifications for candidates for election for these Upper
Chambers ought to be so devised that Labour Candidates will mot find it
very difficult to possess them,

Federal Upper Chamber.

Remarks made above regarding Labour representation in the Provincial
Upper Chambers apply equally to the Federal Upper Chamber. BSeats
reserved for Labour in the Upper Chamber should be filled by election
through an electoral college consisting of members elected for Provincial
Legislatures through special Labour Constituencies.

Federal Assembly.,

No representation has been provided to the aborigines and Hill Tribes,
either in the Federal Assembly or Federal Upper Chamber. Though in
some cases this section of the population will be in what are called “* back-
ward Areas’’, they will be subject to most of the Federal Legislation on
Federal subjects. A glance through the list of Federal Subjects will con-
vince anyone of this fact. Moreover, even the Backward Areas cannot be
free from Federal Taxation. There is, therefore, na justification for deny-
ing representation to this helpless section of the population. The same
remarks apply to the representation of these péople in the Provincial and
Federal Upper Chambers.
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Franchise,

I suggest that a certain amount of wages paid in cash on monthly,
fortnightly or weekly basis, should be regarded as a qualification for
franchise. Any one who has earned during the previous year an income of
Rs.100 and more by his wages paid monthly, fortnightly or weekly should
be entitled to vote. If it is absolutely necessary this qualification may be
first made applicable to cities and towns which have municipalities where
the staff for registration of voters will easily be available, This qualifica-
tion will not only benefit Labour but will be useful in increasing the
number of women voters for which some difficulty has been felt,

In Bombay for the election of Provincial Assemblies tenants of agricultural
land are not given franchise. This omission ought to be rectified. TUnder
the present constitution they possess franchise and consequently are entitled
to vote for elections for the Federal Assembly in the White Paper Constitu-
tion, 1t is therefore inconsistent that when tenants can vote for the
elections for the Federal Assembly they cannot have a vote for elections
for the Provincial Assemblies.

Represeniation of States.

As a matter cognate to the main subject of these motes, I suggest that,
without doing any violence to the Sovercignty of the Rulers of Indian
Btates, recognition of the principle that their representation in the Federai
Legislature should be popular or yepresentative of the people, should be
secured. If this is done through the Treaties of Accession no violation of
Bovereignty is involved, as these treaties will provide for voluntary sur-
render of some sovereignty on the part of the Rulers of Indian States for
the purposes of the Federation.

Rights of Property.

The statement made in the Introduction of the White Paper, Para. 75,
that some provision regarding ‘‘ Rights of Property '’ should find a place
in the Constitution Act is fraught with serious consequences, Any such
provision is bound to lead to difficulties, even though the proposal may
be well defined and restricted. The power of Governments to deal with
proposals as regards taxation, protection of the rights of agricultural tenants
and of tenants of residential buildings and as regards clearing of slums
and dangerous buildings and improvement of unhealthy areas within the

bounds of municipalities and outside them, will always be in danger of
being challenged.

Extension of Franchise in the future.

‘The White Paper proposals make no provision for the extension of
franchise in the future. There is no justification of principle for the
vestriction of franchise to a small section of the population. As the restric-
tion is mainly based on the ground of the difficulty of polling arrangements
steps must be taken for the removal of the difficulty and the Constitution
ought to provide for the automatic exiemsion of enfranchisement and fix
a period within which the goal of adult suffrage will be reached. It is
suggested that the extension of franchise should be left to Indian Legisla-
tures. But it is wrong to expect Legislatures elected on the basis of a high
franchise qualification to extend enfranchisement without a struggle on the
Part of the unnenfranchised and therefore it is essential that the extension

18 ensured by the Constitution Act itself and the methods of extension may
he left to the Indian Legislatures,
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Memorandum by Mr. N. M. Joshi on the Position of
Labour Legislation and White Paper

The White Paper has very rightly put most kinds of Labour Legislation
in List III which consists of subjects of concurrent jurisdiction. The need
for Labour Legislation heing uniform is recognised by all and therefore does
not require to be dilated upon. However this kind of legislation not only
weeds uniformity, but it is necessary that the uniformity should be attained
simultaneously. No one Province will be very willing to place any financial
burden or any other kind of restrictions upon its industry, especially when
it is competitive, unless such burden or restrictions are placed upon the
industries of other Provinces. The lists given in the White Paper, though
satisfuctory as far as they go from the Labour point of view, require some
modifications. ‘‘ Health insurance and invalidity and old-age pensions ”’
are put down in List II which consists of subjects of purely provincial
jurigdiction. It is necessary that these subjects should also be placed in
List IIT and be made subjects of comcurrent jurisdiction. There is no
justification for differentiating these subjects from the other subjects of
Labour Legislation which are already placed in the list of coneurrent juris-
diction. Schemes for health insurance and invalidity and old-age pensions
may require contributions both from employers and employees, and in deed
the financinl burden of such schemes upon the industries may ever be greater
than the burdeir of legislation like the Workmen’s Compensation Act which
js already put in the List of Concurrent Jurisdiction. The experience of
other Federations clearly proves the difficulty of establishing satisfactory
schemes for health arnd other kinds of social insurance, when the power to
legislate on them and to find money for them is entirely left to Provincial
Governments, Moreover, workers working on railways, inland waterways and
on sea-going ships cannot easily be brought under provincial schemes of
bealth insurance, or other social insurance, nor is it just to keep them out
of such schemes.

Unemployment insurance is not mentioned in any of the Lists in the White
Paper. The need for other kinds of social insurance such as for the support
of mothers, widows and orphans is felt and recognised in the modern world.
In order, therefore, that all these objects should be covered by the constitu-
tion it will be wiser to put in * Social Insurance ’* as one of the subjects
and make it of concurrent jurisdiction.

The White Paper in pnragraph 114 has placed a restriction mpon the
_powers of the Federal Legislature in legislating upon subjects of concurrent
jurisdiction: the Federal Legislature cannot legislate in such a way as to
impose financial obligations on the Provinces.

Secondly, in his evidence, the Becretary of State for India stated that
the administration of Federal Legislation on concurrent subjects will be
provincial, and, thirdly, the Federal Government even in the matter of the
legislation passed by it in the concurrent field will not be endowed with
power to give directions to the Provincial Governments,-

The practical effect of these three restrictions combined is sure to make
legislution by the Federal Legislature extremely difficult. This effect will be
more felt in the matter of Labour Legislation. In the first place almost
every piece of legislation regarding labour will require some expenditure
either by way of cash grants or by way of providing inspectorate or other
officers like the Conciliation Officers or Chairmen of Industrial Courts. If
the Federa! Legislature cannot impose financial obligations upon the Pro-
vinces and if the Federal Government cannot administer the legl_slathn lt§elf,
80 cannot even spend its own money for it and cannot also give directions
to the Provinces to see that its legislation is carried out, it is difficult for
the Federal Legislature to use its power of legislation efiectively. As &

i
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matter of fact, its power of legislation is useful in bringing aboub
simultaneous uniformity in those cases when there is appreciable financial
burden upon industry such as the schemes for social insurance or the
regulation of hours of work for either of -which Government will have to
spend some money either for administrative staff or for inspectorate or as
loans or cash grants, or where a minority of Provincial Governments refuse
to fall in line with the views of the majority. The difficulty of .Federal
Government imposing financial obligations upon autonomous Provinces is
easily Tecognised, and so it must be enabled to administer its legislation
in case the legislation involves serious financial obligation, and also to give
directions to the Provincial Governments where there is no serious financial
obligation imposed uwpon them. The Secretary of State for India in his
evidence has admitted the necessity of modifying the rigour of the restriction
of paragraph 114 in respect of financial obligations being imposed upon the
Provinces, There is really no danger in giving power to Federal Legislature
to pass legislation imposing financial obligations upon the Provinces as the
bulk of the Federal Legislature will be elected on the basis of territorial
constitnencies and so the provincial feeling will influence these members
more than even the national feeling. This i8 clearly proved by the attitude
of the present members of the Central Legislature on questions like the
contributions from the Provincial Governments to the Central Goverament.
Similarly there is no danger in empowering the Federal Legislature %o
administer and spend money on Labour Legislation passed by itself as the
‘representatives of the Princes whose territories will not derive any benefit
from such legislation will not easily consent to proposals on which the
Federal Treasury will have to spend money to raise which the States may
have to contribute. It is therefore clear that there is no risk in the
Federal Legislature being empowered to pass legislation involving finaneial
obligations upon itself or upon the Provinces, but if the latter power is to be
limited, the power to adopt the former course cannot be denied if the passing

of Labour Legislation by the Federal Legislature is not o be made verpy
difficult. ‘

The reason given by the Secretary of State for India for leaving the
administration of the Labour Legislation passed by the Federal Legislature,
to the Provincial Governments is that moest of these subjects were for the
purposes of administration provincial even under the present Constitution. -
In the first place this statement is not quite accurate. Both Legislation as
well as its administration on the subject of the regulation of work in
Mines, on Railways, and on Sea-going Ships is central. Secondly under
the present Constitution mo inconvenience is caunsed by the administration
of certain Labour Legislation passed by the Central Legislature being left
to the Provincial Governments as the present Central Government has
powers of Supervision and Control over the Provincial Governments in
the matter of Reserved Subjects which all these subjects are under the
present Constitution., If the administration of Legislation regarding the
Regulation of Work in Mines is left enfirely to Provincial Governments
it will throw an unnecessary burden npon each province to provide separate
Inspectorate which at present is central. In the case of the regulation of
work on Railwaye and Inland Waterways administration of Legislation by
the Provincial Governments is bound to be difficult and complicated. It
w therefore-neoesaary that ihe Federal Legislature must be empowered
to pass Legislation and also to empower the Federal Government to nd-

minister its Legislation where the administration by Provincial Governments
is on financial or other grounds diffieult.
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The difficulty of Federal Legislation imposing serious financial obligations
upon the autonomous Provincial Governments is frankly admitted although
such an arrangement in a Federal Constitution is not unknown. In order
to obviate this difficulty some machinery for previoue consultation with the
Provincial Governments and other organisations and for proper assessment
of the Provincial feeling could be devised and for that purpose the model
of the Industrial Council which has been recommended by the Royal Com-
mission on Indian Labour on page 467 of its Report is useful as a well
thought-out and balanced scheme. When Federal Legislature has to pass
Legislation imposing serious Financial obligations upon the Provinces the
passing of such proposals may be made conditional upon such proposals
receiving in their favour the majority of votes of Provincial Governments
on the Industrial Councils. This device will remove all the risk of Federal
Legislature passing Legislation imposing serious financial obligations upen
the Provincial Governments when the majority of Provincial Governmenta
are unwilling to undertake these obligations and at the same time will
remove the dificulty of the minority of Provincial Governments standing
in the way of progressive legislation which requires simultaneons aniformity
of legislation. The interposition wf this machinery should not he required
where there is no ¢f serious ”’ financial burden upon the provinces and the
decision whether thé burden is ““ serious’ or not should be left to the
. Governor General at his discretion. :

The Ratification of the Conventions of the International Labour Organisa-
tion is.another subject of importance dealt with in the Lists of Subjects.
The Secretary of State for India in giving his evidence stated that so far
as British India is concerned he did not intend to make any change in the
present position. At present the Governmenf of India can ratify these
conventions without the previous consent of the Provincial Governments
though as a matter of practice it consults them at some atage. The word-
ing of the White Paper on Subject 8 in List I (Federal Subjects) is un-
fortunate and requires modification. ‘‘ External affairs, including Inter-
national obligations subject to previous concurrence of the Units as regards
non-Federal Subjects ' are made Federal. This is satisfactory so far as
it affects the whole Federation including Indian States. But if the position
so far as British India is concerned, is to be different the phrase
** Provincial Subjeets >’ must be aunbstituted for “ Non-Federal Subjects ”.

There is also a change necessary in item No. 9 of List I (Federal Subjects).
¢ Emigration from and immigration into India and Inter-Provineial
migration, including regulation of Foreignera in India’’ is made Federal.
But emigration from Indian States into British India and from British
India into Indian States are not included in the Federal List which ought
to be done. Otherwise the Indian States which are strongly represented
in the Federal Legislature are placed in an advantageous position inasmuch
as they will have the power to prevent the emigration of Indian workers
into their territories while they will secure free access into British India
for their subjects.

SUMMARY OF CONCLUSIONS.

1. Ttem No. 69 of List of Subjects I, ‘* Health Insurance and invalid and
old age pensions,” should be transferred to List ITI, which consists of
subjects of concurrent jurisdiction. o

2. A separate subject called * Bocial Insurance ' should be included in
List III or provision should be made for the inclusion of unemployment
ilﬁsur;nce and schemes for the support of mothers, widows and orphans in

at List.

19356 L
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3. The restriction contained in para. 114 disabling the Federal_ Legislature
to pass Legislation imposing financial obligations upon the Provinces shoul.d
be removed, and if necessary the machinery of an Industna.l_COuncﬂ consti-
tuted as recommended by the Royal Commission on Indian Lab_our on
page 467 of its Report should be interposed between the Federal Legislature
and Provincial Governments and the majority of Government votes on the
[ndustrial Council should be required to be in favour .in order that t!le
Legislation introduced in the Federal Legislature be permitted to pass or, in
the alternative, be permitied to be operative if passed without such majority
previously obtained. .

4. The interposition of the machinery proposed above need not be required
where the financial obligation is not serious or heavy. The decision whether
the obligation is ¢‘ serious '’ or not should be left to the Governor-General at
his discretion, B

5. The administration of Labour Legislation passed by the Federal Legts-
lature may be left either to the Provincial Governments or to the Federal
Government according to what may be laid down in each piece of
Legislation.

» 6. The Federal Government should possess the power of giving directions,
to Provincial Governments as regards the carrying out of the Legislation
passed by the Federal Legislature in the concurrent sphere,

7. The language of Item No. 8 in List 1 should be changed so as to make
it clear that the previous concurrence of the British Indian Provinces is
not necessary to enable the Federal Government to undertake international
obligations in the sphere in which it has power to Legislate,

8. The language of Ytem No. 9 in List I should be changed so as to make
emigration from British India into Indian States and vice versa, & Federal
Subject. . ‘

CoNSTITOTION OF THE INDUSTRIAL CoUNCIL A8 RECOMMENDED BY TR RoYAL
CoMy 188108 ON INDIAN LABOUR ON PAGE 467 or 1rs REerorr.

Government Members.

Three represenfatives from the Central Government, two each from
Bengal and Bombay, one from each of the other Major Pro-
vinces, making .., .. 13

Employers’ RKepresentatives,
Four from Bengal, three from Bombay, two each from Madraa,
United Provinces and Bihar and Orissa, one each from other
major Provinces and one from minor Provinces, collectively,

making -
Labour Representatives. .
Distri‘buf{ed similarly to the Employerg’ representatives, making ... 17

Railway Representatives.

Two representatives of State Railways, one of Company-managed
Railways and three of Railway Labour, making ... .. B

Nominated non-official members

Total .. 87
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Memorandum submitted Sir Hubert Carr

I have had the privilege of seeing the memorandum which my fellow-
delegates from Indis have submitted. I sympathise frequently with their
angle of vision, 1 agree with much of their represemtations, and in
particular I join with them in viewing the proposals of the White Paper
in the light of the declarations of policy of the present National Government,

In the conviction that it is essential in the interests of orderly government
in India to secure the co-operation of politically minded Indians, and with
confidence that responsibility will beget responsibility in the Government
and Legislatures of the Provinces and Federation, I am at one with the
Indian Delegation in welcoming the general scheme of the White Paper.

I recognise the matural difficulties attending the constitutional advance
therein envisaged; further the special risks arising from the peculiar con-
ditions in India; but also that the White Paper contsins safeguards in
most cases. '

There are, however, certain mattérs for which I beg the special con-
sideration of the Joint Select Committee in their final deliberations, and to
these, in common with the great majority of European British subjects
residing in India, I attach particular importance as being designated to
establish standards of security for the future administration of the country,
and for the British Community.

In inviting the attention of the Committee to a few of the matters
interesting to British Community in India, 1 have made my remarks as
brief as possible. They are without prejudice to the detailed evidence, both
written and oral, of the European Association, and the Asscciated Chambers
of Commerce, and only deal with certain aspects of the Congtitutional
question which are set forth fully in the published Evidence.

Provincial Aufonomy cannot prove successful without satisfactory re-
sources, and it will therefore be necessary to keep expenditure down ia the
oarly years by:—

(1) Naot too rapid extemsion of the franchise.

{2) Keeping Legislatures within modest proportions; and

{3) The prevention of wasteful expenditure.
As regards (1) and (2) comparatively large constituencies do not prevent
fair representation, while as a safeguard against (3 the need for Second
Chambers in almost every Province is inherent in the local conditions.

A Second Chamber is likely to be a profitable investment rather than an
additional expense, and is viewed by the British Community as essential
to Provincial Autonomy, as Federation is to Central respomsibility.

In fact without Second Chambers, the British attitude to provincial
responsibility would require revision,

Representation. —With the disappearance of the official bloc, legislatures
will be almost ‘entirely dependent on mon-official representation for the con-
tribution of British tradition; consequently, no Upper Chamber should
contain fewer than three European members, while representation in Lower
Chambers should not be less than set forth in the Evidence. As at present
proposed, representation in several cases is shown to be inadequate.

Law and Order,—Although agreeing to the general transfer of Police to
the control of & Minister responsible to the Legislature, reservation of that
section which deals with subversive crime, is a vital necessxty. The Terrorist
Movement in Bengal with its ‘bendency to spread, is directed against the
British in India. A breskdown of the devoted and courageous section of
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police which is fighting the movement, would place the lives of all our
countrymen, official and mnon-official, in deadly danger. No arrangemepts
would satisfy the British Community which would involve any weakening
of the present control of this Intelligence Branch of the Police the future
sdministration of swhich must be under the Governor-General, in order to
give that security the British Community has a right to demand. How it 18
to be achieved is a matter for expert advice, but suggesiions formulated
by the European Association after the closest consultation and enquiry, are
seb forth in a letter dated 28th August; 1933, slready circulated to the
Committes, )

Insulation of the general Police Force from political influence, close
collaboration between the Inspector General of Police and the Governor as
well as the Minister, and safeguarding of the internal administration of
the Police, are- essential to the transfer, if the morale of that splendid
farce is to be preserved. - _

The Federation.—Since conditional agreement was given to partial transfer”
of responsibility at the centre at the First Round Table Conference, nothing
has transpired to render less imperative the following pre-requisites -to
Federation :—

(1) the accession of a substantial majority of States;
(2) effective establishment of the Reserve Bank;

(3) establishment of a Statutory Railway Board; and
(4) adeguate financial resources for the Centre.

In the interests of strong Government and economy, as well as in satis-
faction of the very definite wvishes of the larger States which refuse to
contemplate large and unwieldy bodies, I urge smaller houses at the Centre,
with the Upper Chamber comprising 60 to 10{) members, representing the
Governments of the units, and the Lower Chamber not exceeding 150
members. In recognition of British Indian political opinion the members
of the Lower House might be directly elected but with high qualifications.
A Central Government of this size should prove effective for all purposes.

The. Bervices.—Continuation of the Europesn elements in the All-India -
Services on the minimum basis of Lee Commission percentages is essential
to the success of the new Constitution, to the preservation of high standards,
and to ensure effectiveness of safegnards in the bhands of the Governor-
General and, Governors in cases of breakdown.

High Courts, in order to be protected from Political influence, should be

under the administrative control of the Federal G
on the Federal Revennes. er overnment and a charge

Federal Court.—The proposal to incorporate a Supreme Court in n;d&ition
to, or as a branch of the Federal Court fails to commend itself either. on
the score of necessity, or of economy. )

Official Languages.—Although highl'y probable that English will

- g : I t
be the official language of the Federation, it is very desirﬁ}ale th;.t 1I1,5 :l::ulg
l:avq Btatutory authority as the official language of India, and one of the
official languages of each Province.

Appeal t-o Priny Council, is a right 10 which Europeans j i
the greatest valué,\ and w}:ich they would not consentpto gi:: !I::)(.im attach

N
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Trial o}"Europeans.—Among the limitations of Legislatures appearing in
the White Paper, special importance attaches to maintenance of the present
position with regard to criminal proceedings against Europeans.

Commercial Discrimination.—While realising that no statutory protection
can be absolute, protection on the lines indicated in the Secretary of
State’s memorandum A.68 of 3rd November is essential to the preservation
of confidence in Commercial and Industrial eircles, both at home and in
India, and also to enable Britisk Merchants to secure their fair share in
the future industrial development of Tndia which is their due in view of
the pust achievement and future responsibilities of Britain.

Protection is also required that Professional men, who are qualified in
the United. Kingdom, shall not have to acquire identical qualifications in
India or other than are justified by the necessities of local conditions.

So far no provision appears in the White Paper to this effect.

Local Tazxation.—It is very mnecessary that protection should be given
from any discrimination in the shape of differential rates on certain areas,
Municipal taxes on certain callings, and other methods of discrimination
against certain classes by Municipalities or local bodies.

_ Federal Finance.—The general principle of allocation meets the approval
of the Associated Chambers of Commerce of India (British). Exception
is taken to the suggested Provincial surcharge on Income Tax, and it is
considered that income should be prohibited as a .basis for local taxation.

’I‘ilé method of dividing Income Tax between the Federation and Pro-
vinces proposed in the ¥ederal Finance Committee’s Report (Cmd. 4069)
appears inequitable and demands further consideration.

The sums retained frem Income Tax for the Federal Revenues should be
fixed on the same percentage for all Provinces, and should be based on
their taxable capacity, not on their Income Tax collections. The inequity
of the suggestion is emphasised at the present time, when probably the
srhole Tncome Tax collection would be required for Federal purposes, thus
meaning that Industrial Provinces would contribute far more than
Agricultural Provinces for Federal expenditure,

With regard to the division of the Income Tax between Provinces, this
ghould -be based on the place of origin of the Income, and if subventions
are required for certain Provinces, they should not be found by Provinces,
but by Federal Revenues.

As regards the Jute Export Tax, the White Paper proposes to transfer
50 per cent. to Bengal. This tax being raised on the chief agricultural
crop of Bengal affects very severely the taxable resources of the Province,
and the proceeds of the tax should therefore be recognised as Provincial
Revenue, and not Federal.

In the early years of the Federation, Bengal would not be unprepared
to surrender half the proceeds, but presses for statutory allocation of this
tax to the Province as it is wholly improbable that the Federal Legislature
would ever allot more to Bengal than it is required to do by Statute. I
dp not forget that Export Taxes as a class are properly Federal, but they
are fundamentally unsound and in the peculiar circumstances of Jute, the
Tax smounts to a discriminatory tax on Bengal agricultural produce for
the benefit of the Federation.

Evidence.

Q.156778.
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Anglo Indian Community.—In justice to this Community, and for
additional security in communications and transport, the retention of a
proportion of the Anglo-Indian and Domiciled European Community in sl
Services of this nature is very necessary.

The White Paper proposals as explained in the Intt_'oduction, and by the
ovidence of the Secretary of State appear to provide for much of the
protection and to include some of the safeguards referred to above.

As regards the form in ahich Instructions to Governors should be given
I realise the advantage in elasticity if the powers are left implicit rather
than made explicit. But there is the danger that in the absence of a
direct mandate there may be in the case of some Governors with lack of
experience, or after a long period of disuse a hesitancy in using, or even
a failure to recognise the existence of powers which are meant to be used.

] ANNEXURE.
LeTTER FROM THE CENTBAL ADMINISTRATION OF THB EUROPEAN ASSOCIATION.

17, Stephen Court,
Park Street,
Calcutta.

28th August, 1933.

Bir Hubert Carr,
16, South 8treet,
Thurloe Square,
London, B.W.7.

Dean Bir,

_ The following is a summary of the position taken up by the Association
in connection with the transfer of the police portfolios to responsible
Ministers in the Provinces. An examination of the Memorandum of the
European Association and of the Evidence of the witnesses before the Joint
Select Committee, together with a knowledge of the background to this
question, reveals.a picture of the conditions which are laid down by the
Association as being essential to their support to the transfer of this port-
foho_t_o popular Ministers; and it may be convenient to summarise these
conditions precisely.

_(a.) There must ‘I.;e. no_general smnesty of prisoners convicted of terrorist
erime or of' complicity in terrorist crime, prior fo or at the inauguration
of Provincial Autonomy. Previcus experiences of such peneral releases

have been unfortunate, and have led to a recrudescence of outrages and
murders.

(b) The Bpecial Bureau svhich is at present attached to the Home Depart-
ment of thq Go:zernment, of India, and which deals with the co-o?ﬂ;i)ml:tion
of mformatwn_ in regard to all-India subversive and terrorist movements,
sihould be retained and placed under the (Yovernor-General in his discretion.

t should be further strengthened and authorised, if the occasion should
arise, to enforce its will upon the Provincial police, through the correspond-
ing Bpecial Branches where they exist. In the case of Provinces where
special Branches do not exist the enforcement of the will of the Special
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Bureau will be effected through the despatch of its officers to the Provinces
t0 see that conditions are satisfactory and, if necessary, io inaugurate
Special Branches, In this way the Governor-General will have efficient
means to carry out and operate his comtrol. .

(c) The Departmenta of the C.I.D., referred to in paragraph (b), which
are known as the Special Branches, and which deal with terrorist and sub-
versive movementy in those Provinces, where they now or may hereafter
erist as separate departments, should be reserved to the supervision,
direction and control of the Governor-Genmeral in his discretion, and not
transferred to Ministers. In such Provinces, the Governor wonld act as
the agent of the Governor-General in thia matter, and would be responsble
to the latter for this department. ‘At the present time, this ‘‘ reservation ™
would only operate with regard to Bengal, the Punjab and Bibar and Orissa,
where separate Special Branches of the C.I.D. exist.

In all other Provinces, where conditions are normal, and where such
separate Special Branches do not exist, the whole of the C.I.D. would
be transferred to Ministers, and there would be po veservation in the
sense referred to above. If, however, terrorist and subversive movements
became dangerous and active in any such Province, then the Govermor-
Gneral might require the organisation of a Special Branch for the purpose
of dealing with them, and such Special Branch would, as in the case of the
existing organisations in Bengal, Bihar and Orissa and the Punjab, come
automatically under his direction, supervision and control, and would not
be subject to the authority of the Minister. Conversely, if conditions
in any of the three Provinces mentioned above improve to such an extent
that the Special Branches are no longer found to be mnecessary, then they
would disappear as separate organisations, and the Minister would be left
in charge of the C.I.D. without any reservation.

The effect of these proposals is to reserve to the Governor-General acting
in his discretion, all Special Branches of the Police which are organised
to deal with terrorist and subversive crime., That is the reason for the
Association’s insistence on the retention and strengthening of the Central
Burean which deals with such movements, 3¢ as to place it under the
Governor-General diract, and to enable it to carry out his wishes through
the Provinces.

(d) The Association does not consider that the obligation laid upon the
Governor-General and Governors in para, 47 of the Introduction and
Proposal 70 of the White Paper is sufficiently explicit upon this and other
points. It considers that the Governor-General and the Governors should
be specifically directed to pay constant and particolar attention to:—

(i) The organisation of measures to prevent the spread of tervorist
and subversive movements,

(ii) The discipline and efficiency of the police forces,

(iii} Rules relnting to the powers and discipline of the police forces
made under the Indian Police Act and Provincial Police Acts, and

(iv) the necessity of keeping in close and comstant touch with In-
spectors General of Police.

(e) No amendment to the Indian Police Act of 1861 and to the Provincial
Police Acts should be tabied in the Legislature without the prior assent
of the Governor-General, or of tha Governor in their discretion; and even
then, such legislation, if passed, should be ressrved for the signification of
His Majesty’s plessure.
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(f The police forces should ba absolutely insulated from political inter-
ference. The authority possessed at present by the Inspector-General and
other senior officers of the police in conmection with appointments, pro-
motions, postings and transfers ghould be continued unimpaired. This
means that in these matters the Minister would be expected to accept the
recommendations of his Inspector-General, but, in the event of a division
of opinion between the Minister and the Inspector-General the ﬁna.l
decision sghould rest with the Governor.

With regard to the internal discipline of the Police Force the present
powerz of the Imspector-General and his officers should be malntalned and
there should be Do appeal from them to a Public Semce Commmslon

Yours faibhful_ly.
C. H. WITHERINGTON,
General Secretary.
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Memorandum submitted by Begum Shah Nawaz :

The Memoranda submitted by the Women’s Organisations, Indian as well
as British, and the evidence of the women witnesses, have clearly shown
how strongly the women of India feel that the proposals’ in the White
Paper regarding women’s franchise are inadequate, and fail to give them
an effective voice in the political life of their country. The members of the
Simon Commission realised the important part that the Indian women were
going to play in the future progress of their Motherland, and their recom-
mendations contained a ratio of 1 woman voter to 2 men voters. As no
qualifications based. on property and education could effect s substantial
reduction in the great disparity between men and women voters, they pro-
posed a differential gualification to enable women to become voters in large
numbers. This principle of an added qualification for women was accepted
by the Franchise Sub-Committee of the First Round Table Conference, the
Indian Franchise Committee, the Third Round Table Conference, and
ultimately by His Majesty’'s Government in the White Paper. The Indian
Franchise Committee, instead of giving the women a ratio of 1 to 2, re-
-duced their proportion to 1 woman to 4} men, and the White Paper further
reduces the proportion to that of 1 to 7, and, as the Secretary of State in
his evidence said, “‘it’s very difficult to say how many will apply at the
first election,’” therefore it is not possible to estimate the actual mumber
of women who will be registered as voters mnder the proposed qualifications.

FRrANCEHISP (QUALYFIOATIONS.

Property. .
The Indian women are prepared to accept the property qaalification as
proposed in the White Paper on the same basis as men.

Education.,

They unanimously demand an educational qualification of bare literacy
only for eligibility to vote in elections to the Provincial Legislatures and
also for the first election to the Federal Assembly as recommmended by the
Indian Franchize Committee. ; :

Special Qualification.

The majority of the Indian women disapprove of the proposed diﬁprent:ial
qualification that the wife of a voter possessing the property qualification
at present entitling bhim to o vote for the Provincial Legislature, sl:!onld
have the vote. It is quite natural for women to feel that their civic rights
should be given to them as individual members of the State and should not
depend on factors like marriage. The women’s organisations proposed that
instead of the wife’s vote, women above a certain age in urban areas should
be enfranchised. The adults in these areas being approximately 14 million,
the number of women voters would be just a little more than that recom-
mended by the Indian Franchise Committee for the Provincial Le_gislat_ures.
The women’s organisations feel that it is in these areas that an intelligent
and independent electorate is to be found and one that would be easy to
organise and canvass. This would also lessen the Government’s administra-
tive difficulties, that of having three lista under different qualifications and
others. As the merits of this qualification have been fully discussed in the
evidence given by the women witnesses on behalf of the women's OIganisa-
tions, I need mot go into the details of it. This is a qualification su_hml.ttued
to the Joint Belect Committee by the three All-India Women’s organisations,
with the full support of their constituencies, therefore I would request the
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members to give it their special comsideration. There are some women,
mostly in Bengal and Madras, who are prepared to accept the wife’s vote
as & temporary measure. The Government has succeeded in finding the
means of safeguarding the interests of the minorities and different sections
in the country, why should it be difficult for them to frame a feasible
gualification which would satisfy the women of India? Whatever are the
qualifications ultimately decided wpon by the Dritish Parliament, the
minimom number of women voters acceptable to the women of India is
that recommended by the Indian Franchise Committee for the Provincial
Legislatures as well as for the Federal Assembly; a ratio of 1 woman to
44 men .

RESERVATION OF SEATS,
Electorates.

Many of us who have served on the Round Table Conference for the last -
few years realise what a great obstacle has been removed from the path of
copstitutional advance by the Communal Award. I am one of those, who
Lelieve that persons desiring a change in the system of electorates would
be well advised to work for a settlement between the different communities
in India, and that door lies open before them.

Provincial Legislatures.

The principle of reservation of seats for mwomen having been accepted by
His Majesty’s Government under the Communal Award, it is essential that
seats should be provided for them in all the Provincial as well as in both
the Central Legisiatures. Two seata should be reserved for the women of
the Frontier Province in their own Provincial Legislature. Their back-
ward condition demands that their own representatives should safegnard
their interests in the Province. Provision should be made for women to

become members of the upper chambers of the provinces, wherever such
chambers are constituted. ‘

‘Federal Assembly.

The women of Assam, Sind, Frontier Province and Orissa should have
their representation in the Federal Assembly. If it is not possible to give
one seat to women in each of these amall provinces, a scheme should be

devised whereby the women of these provinces could be represented at
alternative elections.

The Indian women are very anxious that they should bave a voice in
the election of their own representatives to the Federal Assembly and that
this should not be left in the hands of the members of the Provineial
Legislatures, where there will be very fow women. The result of an in-
direct election for women to the Federal Assembly will be that only women
belonging to the majority parties in the Provincial Legislatures will have
the chance of being elected to the Central Legislature and if the parties
In power in the provinces are either extremist or orthodox then the women
elected by them in many cases may not be the real representatives of their
own sex. If out of a multi-member constituency, either in the capital city
or in any other important town in the province, one seat were to be
reserved for a woman to be returned, men and women of sll communities
voting for the candidate, this would give the women a chance of electing
their own Tepresentatives to the Federal Asgsembly. '
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Council of State.

No mention is made in the White Paper about the representation of
women in the Upper Chamber at the Centre. When both the Central
Legislatures are to have almost equal powers, it is essential that some seats
should be reserved for women in the Upper Chamber. If one seat in each
province is not possible, let one seat be reserved for one woman cut of the
quota of seats allofted to the major provinces, i.e., Madras, Bombay,
Bengal, Punjab and the United Provinces, or representation in the Upper
Chamber could be accorded to the women of all provinces in rotation by
reserving at least five seats for them on the Council of State. The high
property qualification for membership of the Council of State should be
supplemented by an educational qualification, either for both men and
women, or, if it is not feasible for men, then for women only, in order to
make more women eligible for membership of the Upper Chamber.

¢ SPECIAL. RESPoNSIBILITY ! PowERsy.
(Sections 18 (a) & 70 () ).

The powers given to the Governor-General and the Governors in Sections
18 (a) and 70 (a) are capable of very wide interpretation. Many women
who have had to face tremendous obstacles in working for social reform
know what a powerful weapon these clauses would place in the hands of
those who are against any progressive legislation. ‘‘ The prevention of any
grave menace to the peace and tranguillity of India, or any part thereof ’>
covers a large field, and might be taken to mean anything. Any section in
the country objecting to a proposed legislation affecting social disabilities,
could easily succeed in arresting its progress by creating disturbances here
and there. It is essential that specific words should be used and that this
power should be confined to crimes of violence only. As some of the
members pointed out during the preliminary discussions, it is to the next
fifteen or twenty years that we are looking for the removal of many of the
social evils at present existing in India, and a wide power of this kind
might be a great hindrance to the achievement of success in thaf sphere.

FuNDAMENTAL RiGHTS.

The women of India are very anxious that equality between the sexes in
their rights of citizenship should be recognised under the mew Constitution.
It should be made clear, either in the Constitution itself or in the Instru-
ment of Instructions to the Govermor-General, that in future sex shall be
no bar to any individual, man or woman, in holding office under the Crown
or serving their couniry in any capacity. The words * and sex » should be
added to page 87, line 12, of the White Paper, after the words ‘‘ caste,
religion.”

ADMINISTRATIVE DIFFIOULIIES,

The proposals of the Indian Franchise Committee for an electorate of
6,600,000 for the Provincial Legislatures and 1,500,000 for the Central
Assembly, failed to satisfy the women of India. After the publication of the
Franchise Committee’s Report, cables of protest were sent to the Premier
and the Secretary of State by the women’s organisations. The moderate
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section of women within these organisations, realising how diﬁicult. it was
going to be to have even this figure mltimately accepted by Parlm.menb,_
tried to persuade the women to agree to the numbers recommended by the
Lothian Committee. The publication of the White Paper further reducing
these numhers to a ratio of 1 to 7, or even to & much lower figure, came
as 8 very great surprise. Women of all sections fail to understand why,
when the recommendations of an expert Committee sent out to investigate
and report about the matter, should be accepted in all its essentials, some
of their proposals regarding women’s franchise should be turned down
because of the so-called * administrative difficulties.”” The women of India
are convinced that unjess they become a part and parcel of the administra-
tion of their country through the exercise of their full voting strength, it
will not be possible for them to work on a large scale for educational,
wedical, social and economic reforms, and make the men take more interest
in matters concerning the welfare of women and children. Thanks to the
priesthood, the social customs and old traditions having become adlmost a
part of religion, the Government of the country would not, and perhaps
could not, help them to ualock the door of their emancipation. The women
of India know that many of these admimstrative difficulties are over-
estimated by the Local Governments just because it is to the interest of
certain sections in the country that women should not succeed in securing
the power to work for progressive legislation by becoming voters in large
numbers. The evidence submitted to the Joint Select Committee by some
organisations has proved beyond doubt that there are strong sections in the
country who would not' like to see women getting any power into their
hands. The time has come when His Majesty’s Government should realise
its duty towards balf the population of the country, and if it is mnot
possible for the Government to give the women direct help, it sheuld do so
through this indirect method.

By not accepting literacy as an educational qualification, an intelligent
and most useful electorate of women has been left out. Most of the
prominent women workers of to-day do not possess educational certificates
of any kind, whether primary or matriculation, as, until very recently,
women were educated in their awn homes and parents would not allow their
daughters to attend any schools. No one can deny that a literate person
would be preferable to an illiterate one as a voter, and the proportion
of literate women being very small, it is important that means should be
found to register such women as voters. A test for literacy would not be
very difficult; any woman who could read and write should be placed on the
voting register. The method followed in Madras counld eagily be introduced
into every province.

Repeated assurances have been given to us that ' His Majesty’s Govern-
ment attach special importance to the question of securing a more adequate
enfranchisement of women than the existing system,” and the principle
of a special qualification for women having been accepted by the Government
in order to make them voters in Jarge numbers, one cannot see why the
condition of registration by application under this qualification has been
considered necessary, This only means giving with one hand and taking
away with the other. The conditions in India are such that in many
remote villages it is difficult for women to have even an every-day letter
written, and taking into consideration the obstacles that are usually put
l:;:l. thethw:y of their ex}jo;;mg any such privilege as the right to vote, it is
<clear that one woman in four or even in i
S t,oTe waman i three will not be able to apply for



ON INDIAN CONSTITUTIONAL REFORM ’ 171

168° Novembris, 1933,] MrMoRANDUM SUBMITTED [Continued.
vy Beauy SHAR NAwWaz.

v

Purdah, personation, polygamy and numbers are the obstacles that we
are told stand in the way of our obtaining the ratio recommended by one
of the Government’s own expert committees. Qut of the ten per cent. adult
women- who are to have the vote according to their recommendations, barely
one per cent. would be in purdah. These who know India well are aware
that purdah is confined chiefly to the upper classes amongst the Muslim
community, and except in certain families in the Punjab and the Frontier
Province, Muslim women inherit property. The names of many of these
women are already on the revenue register as property holders and the
nemes of some of the others could be taken from the marriage registers
and the registered deeds of dower. Women could be employed to collect
the names of those wives whose husbands object to giving them to men. If,
even then, there should be some objection, women could be registered as
¢ the wife of So-and-s0.”” I am sure that if it is explained to the husband
properly that this really means another vote for the family, he would give
his consent to his wife’s name being placed on the electoral roll. I have
no hesitation in saying that if the Government were to ask the women’s
organisations to assist them, a great deal of voluntary help would be forth-
coming. There are many teachers who have finished their training and are
without hope of immediate employment, they could be employed in the
preparation of the first rolls.

There are nearly ten million more men than women in India, and in
certain districts in many provinces it is very difficult for a poor man to get
even one wife. Polygamy has been mostly confined to the rich, and is now
fast diminishing in India.

I ses no reason why the danger of personation should be considered
greater in the case of women voters than in that of men. It all depends
upon the kind of officials the Government will employ as polling officers, and
the efficiency of the machinery. A woman should be asked to bring ome -
relation with her, to identify her as the registered voter, or else the
husband should be made responsible for the identification of his own wife.
If, in spite of all this, the application is 'still insisted upom, then the
number of women voters should be increased to such an extent that the
figure of those who are likely to vote should mot be less than 6,600,000.

We are told that there is a great danger of the administrative machinery
boing severely strained at the first elections if the full number suggested
by the Lothian Committee is accepted by Parliament. If there is any such
danger, why should the poor women be the sufferers? If the number of
those, who are to be enfranchised under the new Constitution, is to be
curtailed, the ratio of women voters of at least 1 to 4% men should not be

disturbed

PARrLTAMENT AND INDIAN WoMEN,

There is a tendency in certain quarters to leave the yuwstion of the
women’s franchise qualifications to the future legislatures of the country.
This would only mean that the Government would be shirking its
responsibility towards nearly 165 million of His Majesty’s subjects, and
would throw the Indian women into despair. How can it be possible to
give the power into the hands of one half of the country without taking
into account the other half? The women’s quest':lons should be settled by
Parliament itself, and after giving full consideration to the claims put for-
ward by their own representatives at the Round Table Conference, an
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adequate share in the franchise and representation in the future legisla-
tures of India should be secured to them under the new Constitution. The
claims of the Indian women have now been reduced to & minimam and if
they are not recognised by Parliament, disappointment will lead to dis-
content, and discontent to agitation. The granting of their reasomable
demands will make the women happy and contented, and the sons of such
mothers will surely be a great stabilising force for the new Constitution.
In the words of the Lord Chairman: ‘ There, plain for all to see, but
hitherto so little apprehended, lies the key, as I verily believe, to India’s
future. Privileged indeed will be he who will seize it with a firm and
purposeful hand and, brushing aside the doublers and the difficulties, un~
lock and open wide the door that stands bolted and barred by the rusty
prejudices of the centuries between the women of Indis and the high
destiny that awaits them.”® Who conld be more privileged to unlock that
door than the members of the Joint Select Committee, and whose hand more
firm and purposeful than that of the Mother of Parliaments?

* The Marquess of Linlithgow, in The Indian Peasant.

(19360 (10)—560) We.1161-379 1060 12/33 P.Bt. @.835



10

-RECORDS OF -THE JOINT
' COMMITTEE .ON INDIAN
CONSTITUTIONAL -REFORM
S
\

Die Jovis, 16° Novembris, 1938

- CoNTENTS

* ‘ Pace
Memoranda handed in by—
8ir Akbar Hydari .
eneral .. - 1
Rallwaya. 28
Sir Manubhai Mehia
Federal Finance a1
Constituent Powers ., 33
British Indian Delegatton
General .. . e 8
Sir Tej .'Bahadur Sapru
General .. et T
Mr. A H. (rhuznam - .
Bengal . ve e 1B
Mr.N. M. Joaht '
Labour representation . 188"

- Labour legislation ... w157
- 8ir Hubert Carr
General .., .. 161

Begum Shah Nawaz . 187



