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PREFACE TO THE FIRST EDITION · 

This book is intended to meet a demand which 
is likely to be increasingly felt with the widening of 
the political life of the Indian people by the inaugu
ration of the new Reform Scheme. Accessible infor
mation on the constitutional aspects of the Govern
ment and administration of British India is not 
found in recognised books treating of the laws and 
institutions of India. Official publications also 
hardly go beyond bare summaries of facts and events. 
A systematic treatment of the features of the Indian 
Constitution, studied from the point of view- of the 
Indian citizen and of the Indian student of political 
science, has not so far been attempted. Students of 
Indian hist.ory, as it is taught in our schools and 
Colleges, hardly obtain an idea of the machinery 
whereby the Indian Constitution works and the 
lines on which it has been constructed and 
developed during more than a century of British 
rule. Such standard books as Cowell's "Courts and 
Legislative Authorities in India" and Sir Cour
tenay Ilbert's "Government of India," do, of course, 
treat of the Indian Constitutional Laws as they 
have been enacted, in all their details; nut they 
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deal only incidentally with the constitutional OJ 

political principles, understandings and conventions: 
on which so large a part of the working of British 
institutions all over the world depends. 

It is to stimulate the study of the Indian 
Constitution in this direction that this introductory 
sketch is primarily placed by the author before the 
public. It is also attempted in the book to furnish 
the Indian citizen with a handbook of information 
to be of use to him in the discharge of his duties. 
The average Indian who cares to interest himself 
in politics, gains a knowledge of political problems 
in a haphazard way. Such .knowledge as he obtains 
by his business contact with other men, the reading 
of newspapers and the hearing and reading of 
political speeches, can but give him a slender ac
quaintance with the subject. Matters are not very 
much better even in regard to many who take an 
active, instead of a passive, part in public affairs. 
The author ventures to hope the present publica
tion will give them some preliminary help in this 
direction. 

The book lays no claim whatever to originality 
or research except in its method of presenting the 
leading facts and features of the Indian Constitution. 
Written, moreover, in' the intervals of busy work, it 
is likely to contain many errors of style and of 
statement. For fuller information he would refer 
the readers to the authoritative works of Cowell, 
Ilbert and others, and to the many State Papers 
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and Proceedings published by Government. A 
small collection of select constitutional documents 
is, however, published in the Appendix, which the 
author trusts will prove useful both to students and 
to politicians. 

MADRAS, } A.R. December, 1909. 

PREFACE TO THE SECOND EDITION 

In bringing out this enlarged and revised edition 
of a boo~ intended merely as an introduction to the 
systematic study of the Indian Constitution and its 
history under B:t:itish rule, the author desires to 
express his obligations to the many kind friends -
and generous critics whose appreciation and advice 
have enabled him to enlarge the scope of the- book, 
to revise its contents in _the light of later incidents 
and experiences, and to add to the material 
collected therein, of which the Table of Contents 
and the Index, which has now been added to the 
book, give some idea. The author also regrets 
that owing to pressure of other duties and to other 
causeR, he was not able to publish this second 
edition earlier, especially as the copies of the first 
edition had been exhausted more than 18 months 
ago. 

6th January 1913 A. R. 
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THE INDIAN CONSTITUTION 

CHAPTER I 

BRITISH SOVEREIGNTY OVER INDIA 

The Constitution of British India is, in a strict sense, 

Introductory 
" made" ; yet it cannot be denied that it 
has also "grown." Unlike the British 

Constitution, it owes its origin to definite statutes of the 
Imperial Parliament' of Great Britain and Ireland; but like the 
British Constitution, its progress and present character have 
not been due to any startling innovation or revolution, but 
to changes consciously made by British administrators to suit 
the varying needs of good government in the country and, 
latterly, to satisfy the growing aspirations of the people of the 
country for a share in the government of the land. The Indian 
Constitution, therefore, bears all the marks of British political 
and institutional arrangements, so far as they could be found 
applicable to this country. It exhibits, for instance, the results of 
that distaste for violent or radical change and that disposition 
to deal with the needs of the hour, as they arise, rather 
than with the requirements and possibilities of the future, 
which are associated with the British people. It exhibits, 
again, that tendency towards " legal " forms of political insti
tutions -i.e., institutions in respect of which legal remedies and 
judicial control are provided-that regard for the maintenance 
of what Professor Dicey calls the " Rule of Law," which ·is 
a peculiarly British or Anglo-Saxon feature. At the same 
time, the require~ents of th~ n~cessarily bqreaucratic fQT~ of 
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government in India, for more than a century, have also 
produced and perfected an administrative and constitutional 
system whose efficiency is its most conspicuous merit, but 
whose drawbacks from the point of view of constitutiona'l . 
development are not inconsiderable. 

British India, as the Statute of 1858 puts it, is governed 

Establishment of 
British Sovereignty 
in India. 

by and in the name of His Majesty the 
King-Emperor. How the British Crown 
came to acquire this vast and wonderful 

country is a matter of history which is common know
ledge among educated people in India. The Charter issued 
to the East India Company in 1600 by Queen Elizabeth and 
the successive Charters renewing or amplifying the same, 
conferred on a trading corporation in England monopolies of 
trade in the East and, for that purpose, authorised the acquisition 
of territories, and their fortification and defence by military levies. 
The Company pushed its fortunes vigorously in the midst of 
the political chaos in India in the 18th century. "At first the 
agent, it became the master. of princes. It fought and conquered 
with an armr of its own and auxiliary forces hired from the 
Crown. " On its behalf, Roberl Clive in 1765 obtained from 
the ~mperor at Delhi, the Diwani of the rich and fertile terri
tories of Bengal, Bihar and Orissa. In the difficulties and 
troubles which arose over the administration of these provinces, 
arose the first Parliamentary assertion of rights of control and 
sovereignty over the Company's affairs in the East. The 
Regulating Act of 1773 contains the first Parliamentary 
restriction and definition of the Company's political powers and 
is the first important constitutional document of the Indian 
Government. It introduced the system of Parliamentary control 
over Indian affairs, and at each subsequent renewal of 
the Company's Charter, whenever necessary, the Parlia
ment enacted laws for expanding and revising the con
l!titution of the Indian Government and for providing for just 
and impartial administra-tion over its territories, 
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By the Regulating . Act, the Governor of Bengal was 
raised to the rank of Governor-General and, in conjunc
tion with his Council of four other Members, was en
~rusted with the authority of supervising and con
trolling the Governments of Madras and Bombay in impor
tant matters. A Supreme Court of His Majesty's Judges 
was established at Calcutta-similar Courts were establish
ed later in Madras and Bombay-and the power of legisla
tion was conferred on the Governor-General in Council. The 
India Act of 1784, known before it became law as Pitt's Bill, . 
established the Board of Commissioners for the Affairs of 
lndia.-eommonly known as the Board of Control-which 
virtually absorbed all real power froin the Company's Court 
of Directors. The Act of 1813 did away with the Company's
trade monopoly, except in China, and that of 1833 took 
the latter also away and introduced v~rious reforms in 
the constitution of the Indian Government, among others, 
the addition of a Law Member to the Council of the 
Governor-General, the first appointment made to this office 
being that of Thomas Babington Macaulay. It also accorded 
the authority of Acts of Parliament to the laws and regulations 
passed by the Governor-General in Council. The Act of 1853 
practically announced the forthcoming death of the Company and 
its rule as such, and laid down the principle that " the adminis
tration of India was too national a concern to be left to the 
chances of benevolent despotism." Finally, the Act of 1858 
for the Better Government of India ves~ed the executive 
administration of India in the Crown. The Indian Councils 
Act of 1861 defined and extended the constitutions and 
powers of the Executive and Legislative Councils in India ; . 
and the High Courts Act established the High Courts of 
Judicature in the Presidency towns under Charter from the 
Crown by combining the old Supreme and Sadar-adalat 
Courts. The Acts of 1892 and 1909 have extended the princi
ples embodied in the Act of 1861. 
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Students of Indian history are usually familiar with the 

Constitutional as
pects of British 
Indian History 

wars and the treaties, the adventures and 
incidents and the policies and plans carried 

out by British pro-consuls in Irid.ia which 
resulted in successive additions of territories and secure subordi
nation of Native Ruler& to the British Raj. But very few of them 
are conversant with the course of constitutional development 
which took place side by side and which has resulted in the 
establishment of that settled and orderly form of government 
which is firmly associated with the administration of British 
India. It would, therefore, be useful to take a rapid survey of 
these aspects of British Indian history and to note some salient 
features in the constitutional documents relating to India. 

It was in the spacious days of the Great Queen Elizabeth 
The First Char- that a Company of London Merchants met 

ter together in Founders' Hall in the year 1599 
for the purpose of trading with the East. They only ,contemplat
ed at the outset the very modest object of carrying on single 
.trade voyages with India and resolved to ask that Puissant 
Sovereign ' to grant them " a privilege in succession and to 
incorporate them in a company, for that the trade of the Indias 
being so far remote from hence, cannot be traded but in a joint 
and a united stock." The hesitancy of the Queen's Privy Council 
to grant the privilege only increased the ardour of the Company, 

, who prepared an elaborate document showing the parts of the 
earth, East of the Cape of Good Hope, not actually in the 
possession of Spain-then the only competitor in the trade with 
the East Indies-and petitioned for the grant of a Charter to 
trade exclusively in these ' rich and golden' countries, by 

· means, not of a single voyage or voyages, but of an armed and 
chartered monopoly for the permanent Indian Trade. On the last 
day of the year 1600, Queen Elizabeth granted the famous 
Charter of the East India Company "for the Honour of our 
Nation, the Wealth of our People, the Increase of our Navi
gation, and the advancement of lawful Traffick for the benefit of 
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our Common-wealth." It constituted the petitioners into ' one 
body corporate and politick, in deed and in name, by the name of 
the Governor and Company of Merchants of London trailing 
into the East Indies,' with legal succession, the power to pure 
chase lands, to sue and be sued and to have a common ~eal. 
The Charter secured for 15 years the exclusive privilege of the 
Indian Trade, that is with all countries beyond the Cape of 
Good. Hope and the Straits of Magellan, except such terri
tories or ports as · were in the actual possession of any 
Christian prince in amity with the Queen. It also em
powered the Company to make bye-laws, and to punish 
offenders against them by fine or imprisonment, as far as 
consistent with the laws of the realm. All the Queen's subjects 
were " prohibited from trading within the geographical limits 
assigned to the Company, unless under its express license, on 
pain of forfeiting ship and carg<?, imprisonment or other punish
ment." These powers were supplemented by considerable 
privileges granted as against the Crown in respect of export 
and import duties. 

The body corporate thus created, as the late Sir William 

The Regulated 
and Joint Stock 
Companies 

Hunter wrote, represents both as to the 
nature of its business and as to the mecha
nism for conducting it, the final. stage of 

sea-enterprise and the final expression of the co-operative 
principle in the Elizabethan period. The nature of the 
organization, as he put it, "was rather that of a modern 
syndicate formed to obtain from the Crown a concession 
of the East India trade for a certain number of years, 
and then to work the concession by means of successive new 
syndicates or groups of subscribers from among its own members 
for separate voyages, but under its complete control", than 
that of a joint stock Company as it is understood in modern 
times. The Company, it has been pointed out, belonged at the 
outset to the simpler and looser form of associations, to which 
the City Companies then belonged, known by the name of the 
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Regulated Companies. The members of such a Company were 
subject to certain common regulations and were entitled to 
certain common privi~eges, but each of them trooed on his 
own separate capital and there was no joint stock. 

The trooing privileges of the East India Company were 
reserved to the members, their sons, apprentices, factors and 
servants. It was, however, soon found that this form of 
organization under which the Company worked on the princi
ple of each subscriber contributing separately to the expense of 
each voyage and reaping the whole profits of his subscriptions 
was insufficient to carry on the Eastern TriiAle with, and after 
1612 the subscribers threw their contributions into a joint stock 
and thus converted their organization from a regulated Company 
into a joint stock Company, as it was then understood. The 
powers and privileges granted to the Company by €he first 
Charter, including as they did the power of subordinate legisla
tion, were supplemented and enlarged by successive Charters. 
The growth of the business of the Company as well as the 
contest and rivalry for valuable markets in the East with other 
European Powers, which was daily growing, necessitated the 
acquisition of territories for settlement by grant or cession 
from the Potentat~s in India. • 

In 1669 King Charles II granted by Charter the port and 
Island 9f Bombay which had in 1661 been ceded to the 
British Crown as a part of the dower of Catherine of Braganza, 

" Sir Alfred Lyall, in his " British Dominion in India," [London : 
Murray, 1905) p. 18 has explained the position of the Companies in this 
respect in the following terms :-

"Trade was more valuable, te the maritime folk, than territory, and 
commerce than conquest. But traffic with distant lands could not be 
carried on without taking up stations and arming ships ; since the 
understanding among European nations was that regular diplomatic 
relations did not practically extend beyond certain well-known lines of 
longitude ••.• The Chartered Companies, therefore, represented a device, 
invented to suit these conditions of existence, for extending commerce 
and for securing it by territorial appropriations, without directly 
pledging a Government to answer for the acts of its subjects. The 
Charter expressed the delegation of certain sovereign powers for distinct 
purposes; it amounted from one point of view to a license for private 
war ; and the system has since had a long, eventful and curious history, 
which has as yet by no means ended." 
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to be held of the Crown ·" as of the Manor of East Greenwich, 
·in the County of Kent, In free and common soccage " at an 
annual rent of £10. 

Along with the acquisition of such territories and of powers 
Territorial and and privileges for the regulation and admi

Trade Privileges nistration of affairs therein, the Company 

also acquired powers of fortifying these places, for maintaining 
forces both on sea and on land for the protection of its trade, 
for the enforcement of martial law whenever circumstances need
ed, for the establishment of Mayor's Courts and of Judges to 
administer law and justice to the King's subjects within the 
Company's territories. As the Company thus virtually acqui:red 
sovereign powers of civil and military government O!_er its 
settlements in the East from the Crown, it was soon found 
that its territorial acquisitions, which by the end of the 17th 
century had become fairly considerable, were becoming more 
important than its trade monopolies. The position of 
affairs of the Company at the end of the 17th century 
was such that the Company was able to record in a 
Minute quoted by Macaulay as having been written by Sir 
Josia Child, the then Governor of the Company, the follow
ing:- " The increase of our revenue is the subject ~f our 
care as much as our trade; 'tis that must maintain our force 
when twenty accidents may interrupt our trade ; 'tis that must 
make us a nation in India ... and upon this account it is that the 
wise Dutch, in all their general advices that we have seen, 
write ten paragraphs concerning their government, their civil 
and military policy, warfare, and the increase of their revenue, 
for one paragraph they write concerning trade.'' . 

In the meantime the Company had to face the acute rivalry 

The Rival Com
pany and the In
tervention of Par
liament 

of what was known as the New Company 
in England and founll considerable diffi
culties in getting its Charters successive
ly renewed. Both the Companies, how-

ever, amal~amats:l under Lord Godolphin's award and forme<! 
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themselves into 'the United Company of the Merchants of 
England trading with the East Indies '. 

The English Revolution of 1688, combined with the rivalry 
of theN ew Company and of interlopers, had, however, already ef
fected a material alteration in the constitutional position of the 
Company and its relation to the mother country. The old method 
of obtaining Charters from the Crown, granting monopolies of 
trade and of powers pertaining to the Sovereign, by presents or 
grants of money to the Crown, had disappeared in the midst 
of the difficulties which the Company had. to contend with and 
the constitutional struggle which ensued in England. at this time. 
The new doctrine then arose that the Crown had no right to 
gra~t privileges or powers of the kind which till then had been 
unquestionably given to, and exercised by the Company. What 
was known as the affair of the 'Red Bridge' brought this ques
tion for discussion before Parliament in 1794 and the House of 
Commons passed a Resolution disclaiming the right of the Com
pany to detain the " Red Bridge" on the Thames because the 
latter suspected that it was going to trade within the preserves of 
the Company. They declared that all subjects· of England have 
equal rights to trade with the East Indies unless prohibited by 
Acts of Parliament. It has ever since been held, wrote Macaulay, 
"to be the sound doctrine that no power but that of the whole 
legislature can give to any persons or to any society exclusive 
privilege of trade to any part of the world." This was the first 
assertion of the right of the British people through their Parlja
ment to interfere in the affairs of the Company, and it led, as 
would be seen presently, to material consequences in the further 
progress of British Rule in India. As Sir C. P. Ilbert puts it, 
"the question whether the trading privileges of the East India 
Company should be continued was removed from the Council 
Chamber to Parliament and the period of control by Act of Parlia
ment over the affairs of the Company began." 1 The United 

1. The Government of India hr Sir C. P. Tibert. [Qxforq; <;a~reqdoll 
;rress1 1907,] f. 2(>, , . 
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Company which was formed in 1702 was thus an organization 
which owed its rights and powers to statutory authority, supple
mented by Charters based on legislative enactments. Whatever, 
therefore, may have been the position before the Revolution of 
1688, we may for practical purposes take it as settled that, 
the authority of the Supreme Government in India from that, 
time forward, as well a.s its constitution and powers, have to be 

derived from successive Acts of Parliament. 
With its internal constitution and powers well secured in 

Territorial Acqui- 1702, the Company progressed both in it~ 
sitions trade and its trade settlements and began to 
cast a longing glance at the then political condition of India. 
By the middle of the eighteenth century it was every day 
leading to startling developments. It is not necessary here to 
recapitulate at any length the political events between the 
years -1700 and 1773 in consequ,ence of which the Com
pany found itself the master of extensive territories and 
deemed it necessary and expedient to ta.ke upon itself th.e 
responsibility of administering the affairs of some of the great 
provinces of the Indian Continent. The political condition 
of India at the time when the Company had become settled in 
a number of factories on the Indian sea board ·was at 
once the opportunity and the necessity for the Company to 
strengthen and augtnent its power hy further acq!Iisitions, to 
maintain them by military levies and to administer them for the 
peace and security of their inhabitants and for the profit of the 
Company's shareholders in Europe and its subordinates . 
in India. Half a century of autocratic misrule on the part of 
Aurangazebe bad produced a persistent and contagious spread. 
of Hindu revolt in which the "Mahrattas formed the 
most powerful organization, and the death of that fanatic 
Emperor of Delhi was the signal for the political chaos within 
the country which then ensued and the visible loosening of. 
the bond of administration-more especially in the distant pro
vinces of the Empire. The feebleness of the Government i~ 
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India was a fact recognised by all the European Powers whiob 
made their way to the East in search of commercial expansion, 
and in the rivalries and jealousies of these powers in regard to 
the acquisition of territory in India at this time of political 
disintegration, in their attempts to ally themselves with one or 
other of the many petty potentates, the foundations of Britain's 
Empire in India. were firmly laid. · 

The facts and incidents are well known to all students of 
Indian history, of the eventful struggle 
between France and England in South India 

The grant of the 
Diwani of Bengal, 
Bihar and Orissa which is known as the war in the Carna.tic, 
the net result of which, from the constitutional standpoint, was 
that the East India Company thereby established itself as a 
land power, equally with the other chiefs and subadars of the 
titular Emperor at Delhi. At the conclusion of this war, bow
ever, the scene of Indian history shifted from Madras to Calcutta 
where, as well as in Bombay, the new policy of the acquisition 
of territories by taking np the quarrels of the · warring 
country powers, was sought to he imitated on a larger scale. 
The Nawab of Bengal of the 'Black Hole' fame, in an unwise 
moment during his short period of misrule, sought to interfere 
with the possessions and the rights of the Company, and this led 
to a small military operation, the full value of which was only 
realised after the Battle of Plassey. At this historic, but not 
insignificant, battle, the ~ld Nawab of Bengal was defeated, and 
the Company put upon the throne a new Nawab who was at 
the mercy and at the service of the Company and its 
officers. When his successor attempted to assert authority 
over the extremely recalcitrant and thoroughly corrupt servants 
of the Company, he found himself signally defeated, in spite 
of the support of the Emperor, at the Battle of Buxar, in 
1764, the result of which brings the next notable fact in the 
constitutional history of British Rule in India, viz., the obtain
ing of the firman granting the Diwani of Bengal, Bihar and 

Orissa. to th~ East India Company by Sha.h Alum, the blind 
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and -infirm Emperor of · Delhi. The political -history of 

the Company in India from this time ceased to be one 
connected with the acquisition of commercial preponderance 
or of strips of territory and spheres of influence along 
the sea board,-but one for supremacy, as one among the 
ruling powers, over all India. The results of the Mahra.tta. 
wars, of the Pindari and the Afghan wars, and of the Sikh 

and Burmese wars are of importance to the student of the 
Constitution only for the purpose of understanding how the 
Company and the Crown adjusted the mechanism of ai!minis
tration to the growing needs of the enormous increase in the. 

territories which thereby came under their sway. On the-other 
hand, in the particular province of constitutional history, he bas 
to examine certain other facts and incidents usually relegated 
to a secondary place in the histories of India now extant, but 
whose significance ·it is necessary to grasp in order to know 
how the present system of government has been evolved. 

It was after Robert Clive laid the foundations of terri
torial sovereignty of the Company by the 

Its efiect; in 
England acquisition of the Diwani of Bengal, Bihar 

and Orissa that public attention began to 
be generally excited in England as to the affairs of India. The 
circumstances that gave rise to the agitation for a more direct; 
control on the part of the Government in England of the affairs 

of the Company are well-known, and may be summarised in 
the following words of Mr. Forrest in his' Introduction to the 
Selections from State Papeq; of the Governors-General of milia• 
relating to Warren Hastings:- : 

":Meanwhile the mllllagement ofthe Company drifted from bad to 

wone, and its pecuniary affairs were getting straitened so far as to 
uece~;bitate the special appointment of Warren Ha,;tings as Governor 
of Bengal where the Company had rel!olved directly to start forth a~ 
Diwan, to put an· end to the Dual Gol"emment of the Corupa~y and the 
)."awab and to rescue the province frOm chaos, de~>titution and decay. 
Hastings. did great work aa Governor of Bengal and the atf'ps whicb he 
took, though eome of them were subl;equently the matter of llcrimQni()'ff 
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controversy, resulted in atrengtbening the authority and tlte rule of 

the Company over the province, but it hardly enabled tl1e Company at 
Horne to tide over ita fioancial embarrasements-wltich became 110 

great that they were obliged· to solicit help and receive a loan from 
the public of £1,400,000. This waa tlie opportunity for the public 
and the Mioi~try to definitely interpose in lndiau affaire, and in the 
s'ame year Parliameot passed an .Act for the better management of the 

affaire of the· East Iodia Company a$ wtll in l11dia as;, Ertrope. It 
was by the Regulating Act that for the first time "the Dntish nation 
as a nation assumed the actual responsibility of the Government cf 
the tenitories won by a trading corporation, ....................... . 

This first experiment on the part of Parliament to regulate and con

trol the affairs" of India · wa'!l . soon fouod to possess serious· defects 

which led to good deal of acrimonious controversies aod administrative 

~eadlocks, to avoid which Parliament bad eventually to pa.ss another 
Act in 1784, but the period of. ten years between the pas11ing of the 
Regulating Act and the enactment of Pitt's India Act of 1781 is crowcl· 
ed with historical and stirring incidents both in the affairs of Englao•] 
and of India, in-consequence of which Indian-affairs became inextricably 

associated with political and party affairs in England. The Regulating 

Act made the Governor-General depel).deot not only on the aid and 
llupport of the Court of Directors but also that of the Ministry, and it was 
l!oon found that he could only obtain their favour by a compliance with 

their claims for a share of Indiao Patronage. It imposed direct ioterfer

e~ce by Parliament in the Local Government oi India, a task which at all 

times difficult, was particularly so in the oircumstancea of Lhe time ... The 

exercise, moreover, of the newly born spirit of Parliamentary control 
over the affairs of the Company was not easily acquie~ced in by the 
Court of Directors or of Proprietors and this dispute was also inextrica-

-bly bound up with the quarrels of Hastings with his Councillors, into 

which also the rival political parties of the time entered with 2:e11t.'' 

The Act of 1784 by which tho Board of Control was estab· 
lished was but the legitimate xesult of the 

The establiEh· 
ment of ~he Board conviction that had been growing in tho 
of Control . people of England at the time tha.t_the Com-

J)any .had I!Alqui.red territories in India which made them virtually 

mastexs of that continent, that they had grown too powerful 
.f()r.:a . tia.ding association a.nd that their privileges and powers 
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were an anomaly under the British Constitution. The Parliamen
tary enquiries at the time revealed serious defects and wholesale 
corruption in the administrative affairs of the country despite 
Warren Hastings' great efforts to introduce efficiency. But 
unfortunately the main question was mixed np with a. number 
of party issues, with the exercise of patronage by the Crown, the 
Company and the political parties in England. The result was 
that, though the incongruous India. Bill of Charles James Fox 
was defeated, the Bill of William Pitt which was passed in 1784 
established the system of double Government in India--that 
of the Company with the Court of Directors, and that of the 
Board · of Control acting through a. Minister direc~ly responsible 
to Parliament-a. system which lasted till 1858. The altera
tions in the Constitution of the administrative machinery in 
India effected by the Acts between 1773 and 1784 have been 
described by Sir Alfred Lyall in the foll~wing terms :-" In 
the year 1786, therefore, we find the English sovereignty 
·openly established in India under a Governor-General invested 
with plenary authority by the representatives of the English 
nation. The transformation of the chief governorship ?f a· 
chartered commercial company into a senatorial pro-consul
-ship was now virtually accomplished; and with the accession 
of Cornwallis there sets in a new era of accelerated advance." 

• At the end of the eighteenth century, therefore, we may take 
it that India and its peoples had already 
begun to feel the sense of a stable and 

Further territo
rial extension and 
Consolidation 

enduring dominion, within the territories 
administered by the British Nation. The• prevailing sense of: 
political insecurity of the previous century gave ~ay to a feeling 
of confidence in the peaceful and orderly government of a 
Western Power. So far, the relations between the British and the 
territorial powers which yet subsisted with varying degrees of 
independence in the land, was one of apparent equality, though 
the superiority of the British power was fully recognized and its· 
assertion in growing proportions was found inevitable. ·william 
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Pitt perceived_.th~ danger of the indefinite expansion of the terri· 
tory of the Company in India. in the moribund state of many of 
the principalities in India, and with the express object of restrain· 
ing the warlike and adventurous ardour of the Company's ser· 
vants in the East and their ambitious efforts for the expansion of 
territory the following express declaration was inserted in the 
Aet of 1793 which renewed the Company's Charter :-"Foras
much as to pursue schemes of conquest and extension of domi
nion in India are measures repugnant to the wish, the honour, 
and the policy of this nation, it shall not be lawful for the 
Governor-General in Council to declare war, or to enter into 
any li!'eaty .for making war, or for guaranteeing the possessions of 
al;ly-Oountry, Princes or f?tates (except where hostilities agains~ 
t:g.e British, nation in India have been actually commenced or 
prepared),_ with~ut express _command and authority from the 
_Home Govern~ent." In spite of all these protestations, however, 
the. European situation at the close of the 18th century only too 
easily lent_ itself as a pretext and a motive for very large expan
sions of territory in India under the Governor-Generalship of 
Marquess Wellesley. Whether in consequence of Napoleon's wars 
with the English nation, which imperilled England's position in 
her over-seas dominions, or in consequence of the intrinsic diffi~ 
co.lties of maintaining a strong Government of large territories in 
the midst of a. number of weak authorities exercising precarious 
sway, Marquess Wellesley soon convinced himself that it was 
absolutely essential that· the British nation should not only 
be przmus inter pares among the States into which India. was 
then partitioned, out should be the paramount power ·with 
which all the rest of the States in India. should be eithet' in a. 
stat~ of .subsidiary alliance or become merged. The declared 
obj~ot of the Marquis of Wellesley was to establish the ascen
dancy_ of ~he .English Power over all other States in India by a. 
~yst~.m ~f ·subsidiary treaties so framed as todeprjve them of the 
meii.J;~.!! of prosecuting any measure or of forming any confederacy 
h11.zardous to the securitv of the British Emnire. to nreserve the 
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tranquillity of India by exercising general control over the fast dis
appearing spirit of restless ambition which existed~ This general 
control he desired to impose, through the medium of alliances con
tracted with those States, as the best security and protection of 
their respective rights. The manner in which the subsidiary 
treaties which originated in E~rope during the Napoleonic wars 
were adapted to the situation in India and subsequently develop·
ed into the system of Protected States on the one hand and the 
policy of maintaining a buffer State on the frontiers on· the 
other, belongs more to the diplomatic than to the constitutional 
history of India. It is sufficient here to note that the sub
sidiary system of Lord Wellesley and its subsequent compli
cations have been the main means by which British territories 
expanded and British protection was imposed over the Native 
States. 

~he process of internal consolidation 'and external expan
sion of territory in the first half of the 19th 

The Charter Acts 
and Constitutional century, however, was more or less un-
progress connected with the changes in the consti
tutional machinery of Indian Government both in England 
and in India. The changes which it underwent at the time of 
the renewal of the Company's Charter in 1813, 1833 and 1853 
were entirely dissociated from the external politics and policy of 
the Hom& Government. Each of these renewals of Charters, 
like those of 1773 and 1793, were preceded by careful and 
elaborate parliamentary enquiries into the affairs of the Company 
and the reforms that were effected as a result of such enquiries 
by the Charter Acts of these years introduced improvements and· 
alterations in the various institutions established for the good 
government of the country, in conformity with those principles 
of progressandreform with which British constitutional methods 
of those times have become associated and which will be more 

· particularly referred to in the subsequent chapters. The principal 
steps, however, which were taken to complete the process of 
convertiD-8 the Government of India by a Chartered Company 
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under the supervision of the Crown, into one of the direct 
Government by the Crown of its Indian territories may be 
shortly summed up here. 

The first assertion of the right of superintendence of the 

The constitution 
and powers of the 
Board of Control 

King's Government over the administration 
of India commenced, it may be noted, not 
with the Act of 1784 but with an earlier 

Act of 1781, by which the Court of Directors of the 
East India Company were required "to deliver to the 
Lords Commissioners of His Majesty's Treasury a copy 
of all orders -which they intended to send to India relating 
to the management of the revenues of the Company, and to one 
of the principal Secretaries of State a copy of all intended orders 
relating to the civil and military officers and Government of 
the Company ; and the Oourt was bound to obey such instructions 
as they might receive from one of the Secretaries of State so far 

• 
as related to the transactions of the Company with the country 
powers in the East Indies and to the levying of war and making 
peace." The Act of 1784 constituted the Board of Commis
sioners over the Affairs of India consisting of " any persons not 
exceeding six in number being of the Privy Council," of whom 
one of the Secretaries of State and the Chancellor of the Exche
quer were always two. The constitution of the Board was 
altered by the Act of 1793 so as . to admit any number 
of Privy Councillors (of whom the two principal Secretaries of 
State and the Chancellor of the Exchequer were always to be 
three) and any other two persons. The Act of 1833 empowered 
the Sovereign "to appoint as Commissioners any number of per
sons whether of the Privy Council or not, and provided that the 
Lord President of the Council, the Lord Privy Seal, the first 
Lord ofthe Treasury, the Principal Secretaries of State and the 
Chancellor of the Exchequer shall be by virtue of their offices, 
Members- of the Board." It was not, till 1793 that any. 
sum was assigned by Parliament for the expenses of the Board, 
but since that date handsome S!tlaries ba.ve been provided fQr 
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the ministers and the staff of the India Offices, out ·of the 

Indian Revenues. 
The Act of 1784 increased the powers of the Crown over the 

Company and its administration of Indian affairs considerably, 
by authorizing the Board of Control to superintend, direct'and 
control all acts, operations and concerns which in any wise 
related to the civil or militarY Government or revenues of the 
Indian possessions, and made elaborate provisions in this behalf 
to regulate the relations between the Board of Control and the 
Court of Directors of the East India Company. Subsequent 
extensions were made in the powers of the Board as representing 
the Crown; between 1784 and 1833, and in the last mentioned 
year, they were considerably augmented by the provision that 
all orders, letters or other communications whatsoever relating 
to Indian affairs or to any public matter shall not be sent or 
given by the Directors until the same shall have been approved 
by the Board. At the same time, the Home Treasury of the 
East India Company was transferred to the control of the 
Board from that of the Court. of Directors, as the Com
pany no longer possessed any trade privileges or appre-· 
ciable trade revenues. The only powers which were still 
withheld from the Board in respect of the Gover11ment of 
India at this time were those relating to. the appointment and 
dismissal of particular servants, though even here sanction was 
required for the total number of civil and military officers 
annually appointed. The Board also had not the power to 
interfere with the Home Establishment though, similarly, their 
sanction was required for the total sum to be annually expended· 
on that establishment. 

The principal duties which the Board of Control discharged 
The system of in the days of its greatest activity were 

'Home' control described by Mr. Waterfield, Senior Clerk 
under the Board 

of the Board of Contr~l, before the Parlia-
mentary Committee of 1853. It gives an insight into. the· 
manner of conducting Indian ofiici11.l business in England in 
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those days and explains many of the peculiar features of· 
administration which still subsist in the India Office. It is 
abridged below :-

. " The following is the mode in which this superintendence is. 
conducted :-

The general business of the office is divided into six departments :--
1. Revenue :-To which belongs all matters relating to the assessment 
and collection of the revenues of India. 2. Finance and Accounts :
Taking cognizance of the public expenditure, remittances of revenue 
and the management of the mints of the three Presidencies: 3. Military. 
4. Marine, Ecclesiastical, Public or Miscellaneous. 5. Political. 
6. Judicial and Legislative. 

There is, besides these, the Secret Department, which is under the 
immediate management of the President himself. The Despatches in 
this department are prepared by him, and not at the India House ; and 
in the preparation of those Despatches, it will readily be understood that 
the events of late years have rendered necessary the careful perusal of 
a very voluminous and important ·correspondence. 

In all the other Departments the Despatches are prepared at the 
India House. A proposed . Despatch comes to the Board, first, in the 
shape of what is technically called a " previou_s communication ''; that 
is, the Chairman of ~he East India Company communicates his views 
to the President, previously to submitting them to the Court of 
Directors. "The previous communication " is accompanied by one or 
more "collections, " that is, volumes of papers c~ntaining all the 
cotTespondence which has passed between the various officers in India 
or l>etween England and India on the subjects treated of in the proposed 
Despatch. The '' previous communication" is sometimes a bulky 
document ; and the accompanying " collections '' often extend to 
a considerable number of pages. A financial Despatch had 416 folio 
pages. Mr. Canning mentioned in the House of Commons one in the 
Military Department, to which were attached 13,511 pages of" collec
tions ;" and there has recently been one in the Revenue Department 
with 16,263. 

In the same department there was in 1845, a Despatch to which 
th~re appertained more than 46,000 pages or' ... collections;'' and the 
Senior Clerk's notes on which occupied 49 closely written sides of folio 
papel'l!. 



BRITISH SOVltREIGN'n! 0\':ER INDIA i9 

•The President reads the " previous communication" and all the 
notes and comments which have been written upon it, and, if necessary, 
refers to the" collections, 11 Having considered these various papers, 
be gives his decision. . , • . 

This plan of "previou11 communications " hal' been found very ad· 
vantageous to the conduct of the public business, by enabling the Board 
to exercise, with much less of controversial discussion, their invidious 
duty of controlling the proceedings of the 24 Directors. 

When the "previou~ communication " is returned to the India 
House, the Chairman takes into his consideration the alterations made 
by the President ; perhaps he acquiesces in them ; perhaps he entirely 
dissents from them ; perhaps he is inclined to a modification of them ; 
in whatever way he decides, the proposed Despatch is copied in confor
mity thereto, and is submitted to the whole body of Directors. In the 
Court, it may receive further alteration ; and when it has passed that 
ordeal, it is sent with the " collections 11 again to the Board, in 
the form now technically called a " draft~'· 'fhis '' draft 11 is 
compared in the proper department at the India Board, with the "pre
vious communication" as settled by the President. If they agree, that 
fact i8 reported by the Senior Clerk, and the formal approbation 
of the Board to the proposed De~patch is signified to the Court as 
a matter of course. If the ''previous communication'' and. the" draft'' 
do not agree, the variations are specified. Reference is, if necessary, 
again had to the " collections ;'' comments are again made ; the 
President must again peruse the papers, and after such further con
sideration, decide whether to alter it ; the reasons for alterations must 
be stated in a fomtal letter to the Court. Should they ~ot be 
specified with those reasons, they address to the Board a letter of 
remonstrance, and that letter must then be considered and answered. 
When the discussion is at an end, and the Despatch has been transmit
ted to India by the Court of Directors, a copy is sent to th~ Board, in 
order that they may see that tl1eir final instructions have been obeyed. 

In addition to the duties before detailed, the President has to 
communicate frequently in private with almost every other departJ~1ent 
of Government; and, since the year 1811, he has always been a Member 
of the Cabinet. 

He finds it, moreover, indispen~able to the due discharge of his 
functions to carry on an uninterrupted correspondenCtl with tl«l 
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Governor-General of India, and other high functionaries, which occnpies 
no small portion of his time." 

The Charter Act of 1853 was preceded as usual by the ela
borate Parliamentary enquiry to which we have above referred, 
and it virtually announced the death of the Company by simply 
providing that the Iudian territories should remain under the 
government of the Company in trust for the Crown and until 
Parliament should otherwise direct. Alterations were made in 
the machinery of administration in India in various directions 
to which reference will be made subsequently. The Act remain
ed in force till1858. After the Mutiny, it was superseded by 
th{l Government of India Act of 1858 which vested the direct 
government of India in the Crown. 

With the transference in 1858 of the control of affairs of the 

G 
East India Company from the Board of Con-

overnment by . • 
and in the name of trol and the Court of Directors to a Secretary 
the Crown of State responsible to Pa.rliament, assisted 
by a Council of persons conversant with Indian a.tlairs, the con
stitutional character of British rule in India. underwent a. marked 
change. The authority of Parliament was recognised, at the 
time when the transfer was made, as of special importance, and 
though the hopes which were entertained in 1858 in regard to 
the great and beneficent influence of Parliament in Indian 
affairs have not been realised, a good deal of progress has been 
made in the development of constitutional machinery within 
India itself. In 1861, the Legislatures of India were established 
on a. new and broader footing and in 1892 they were enlarged, 
the elective element being recognised and provision being made 
for Members to interpellate the Executive Government and to 
discuss the Budget within limits. A great advance in the consti
tutional position assigned to the Councils in 1892 has been 
made by the Indian Councils Act, 1909, by which the nu_mber 
of Members in the Imperial Council and in the Provin
cial Councils has been more .than doubled, and by 
the Regulations made under the Act, the non-official element 
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has been largely increased, fuller play has been given to the 
elective principle, and more extended powers have been vested 
in the Councils to consider and discuss financial and administni
tive questions and to express their opinions thereon in the form 
of Resolutions. 

Changes have also been made from time to time in the 
constitution of the executive authorities in India. The Viceroy's 
Executive Council which in 1S58 consisted of four Ordinary 
Members and the Commander-in-Chief now contains five 
Ordinary Members, of whom one is in charge of the Finances. 
Before the Mutiny, the Council worked as a collective 
Board. At present it conducts its business on what are 
commonly described as the lines of a modern Cabinet. Four 
Lieutenant-Governorships have been formed and a new Chief· 
Commissionership has been added. The gradua~y increasing 
business of the country has also necessitated the delegation of 
large powers upon Provincial Governments and of some 
small portions of public functions to Local Bodies. Further 
changes in the same direction have been recommended 
by the Royal Commission upon Decentralisation in 
India and these recommendations are now being con
sidered and oa.rried out. 

The foregoing brief sketch has been given with a view to 

Some main land- the recognition of three or four main land
marks marks in the constitutional history of Brit
ish India.. In the history of British Rule in India. till the 
close of the 17th century, constitutional progress mainly centres 
round the organisation, the functions and the fortunes of the 
Company and its Courts of Proprietors and Directors. The· 
growth of legislative, administrative and judicial authority in 
the few settlements of the Company in India is closely. affect
ed by the amount of interest which successive Stuart Kings 
could be induced to take in the affairs of the Company, and it 
was more the prerogative of the King combined with the en
terprise of the merchants, than the interest of the British Nation 
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that led to the acquisition and settlement of territories in 
the East aud the development of executive and legislative autho· 
rity for their government. With the beginning of the 18th 
century, however, Parliament steps on the scene and begins 
to assert its authority to control the exercise of the prerogative 
by the King in rasp~t of all territories acquired by British 
subjects beyond the seas, a claim which had been fully estab
lished in the affair of the " Red Bridge". 

The rapid acquisition of territories on behalf of the Com
pany- in India in the subsequent period and the equally rapid 
acquisition of enormous wealth by all manner of means by the 
servants of the Company, combined with the extremely unsatis
factory state of the affairs of the Company itself in London and 
of the government of the people in its territories in the East, 
attracted pointed Parliamentary attention to Indian affairs in 
the seventies of the eighteenth century. The Regulating 
Act was enacted " for the better management of the affairs 
of the East India. Company as well in India. as in Europe," and 
because the earlier Charters of the Company establishing Mayor's 
Courts "did not sufficiently provide for the administration of 
Justice." The successive renewals of the Charters since that date 
every twenty years, afforded opportunities for Parliament to 
institute periodical inquiries into the affairs of the Company and 
into the state of the countries which were under its administra
tion. The marked growth of the power of Parliament and of the 
Ministers who had become responsible to Parliament is a. 
regular and noticeable feature, not only in the Charter Acts which 
were passed from time to time, but also in many intermediate 
measures of legislation proposed and carried through Parliament 
by the King's Government. 

The Acts of 1833 and of 1858 may be justly regarded as 
the next important land-marks in the progress of the Indian 
Constitution. The Act of 1833 definitely and finally recognised 
the equality of status, of rights and of duties of the Indian 
wbjects of His Majesty with the British subjects, and it laid 
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down principles for the carrying out of a broad and liberal 
policy of education and of political and moral progress for India. 
The Act of 1858 placed this country in direct relation to 
Parliament, and the responsibility of the Government in India 
to Parliament was made, so far as constitutional theory could 
make it, as direct and effective as that of any other Secre· 
tary of State in charge of any other department of administration 
in England. Subsequent constitutional progress, therefore, as 
observed already, is directed to the growth and development of 
the organs of administration in India and the furtherance to 
some extent of the principles of popular self-government. 

In the following pages an attempt will be made to give a 
concise and connected account of the main principles which 
underlie the constitution and functions of the various legislative, 
executive, judicial, and administrative bodies in India. These, 
it would be seen, have to be gathered from the Parliamentary 
enactments and administrative regulations of over a century 
and a half. The proposal to consolidate the former has been 
allowed to drop, and the admirable and authoritative exposition 
of them by Sir Courtenay Ilbert in "the Government of India",
remains the only safe guide to this mass .of statutory enact
ments. Parliamentary legislation, as is usual, has not a_ttempt
ed consolidation, but has continued the course of legislation by 
reference. The latest enactments introducing· very important 
changes in the constitutional system of India, viz., the 
Indian Councils Act of 1909 and the Government of India Act 
of 1912, can only be understood and construed with reference to 
previous statutes. 
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INDIA AND PARLIAMENTARY SOVEREIGNTY 

We may begin with what is indeed a truism of the British 
constitutional system, that the legal sover

Lega.l Sovereignty eignty of the British Empire in India, as 
vested in Parlia-
ment elsewhere, vests in the British Parliament-

Parliament, in legal phraseology, including 
King, Lords and Commons. It is the British Parliament that 
possesses the unrestr!-ctea power of legislating on Indian affairs, 
affecting the interests and welfare of ~ the Indian subjects 
of His Majesty. To those laws every boay or authority in 
India is hound to pay unquestioned obedience. The exact date 
at which the British Parliament actually clai~ed and exercised 
this supreme authority has usually been placed in the year 
1767, when it interfered in the affairs of the Company and 
passed a. statute allowing the Company to retain their ter
ritorial acquisitions and revenues for 2 yea.i-s in considera
tion of the payment of an annual sum of £4,00,000. The 
constitutional theory on which Parliament chose to exer
cise this power, was thus enunciated by the great Lord 
Chatham a~ that time:-"No subjects could acquire the 
sovereignty of any territory for themselves, but only for the 
nation to which they belonged." Robert Clive in fact proposed 
at the time that the Crown should take possession of the 
territorial acquisitions of the Company, and Chatham agreed 
with hilll that " ~t ~ ~tq the ri~ht and the duty of th~ 
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Crown to take the Government of . India nnder its direct 
control. .. :;: 

'While the legal sovereignty of Parliament over British 

India has thus been an established fact since 1767, nowhere in 
the enactments of over a century and a half do we find. an 
express declaration of such sovereignty. The Regulating Act of 
1773, which may be deemed to have laid down the extent of this 
authority as clearly and as widely as possible, proceeded to declare 
in cautious terms " that the whole civil and military government 
of the Presidency of Fort William and also the ordinary 
management and government of all the territorial acquisitions 
and revenues in the kingdoms of Bengal, Bihar and Orissa should, 
during such time as the territorial acquisitions and revenues 
remained in the possession of the Company, be vested in the 
Governor-General and Council of the Presidency of Fort William, 

• The practical considerations and events which led to this direct 
assertion of the authority of the Crown over the affairs of India were, 
however, many and various. In 1765, public attention in England had 
been roused by the colossal fortunes brought home by the servants of the 
Company and by the reports of the huge corruption which was practised 
by them in acquiring them. The news of the vast riches with which 
Bengal was said to abound led the Directors to declare enormous divi
dends, in spite of the heavy debts of the Company, owing to which it 
was advancing by rapid strides to bankruptcy. The demand of the 
public to interfere was thus based primarily on the belief that some por
tion of the wealth believed to be involved in the gift of the Diwani of 
Bengal, Bihar and Orissa could and should be diverted into the English 
Exchequer. The compact with the Company in 1767 above referred to, as 
embodied in a statute, thus began by asserting this right to control and 
command both the territorial acquisitions and revenues of India.. The 
interference of the Parliament eventually led, as subsequent history has 
shown, to the complete absorption of British India. as part of the terri
tories of the Crown subject to the legal sovereignty of British Parliament. 
This indeed was inevitable as well in theory as in fact, as every· 
student of cobnial hi• tory could testify to. Ex:perienoe has shown, as Sir 
C. P. Dbert puts it, "that whenever a chartered company undertakes 
territorial sovereignty on an extensive scale, the Government is soon 
ccm~lled to accept financial resp:msibility for its proceedings and to 
exercise direct control over its actions. The career of the East India 
Company as a territorial power may be treated as having begun in 1765 
when it a<!quired the financial administration of the provinces of Bengal: 
Bihar and Orissa. Within seven years, it was applying to Parliament for 
financial assistance. In 1773, its Indian operations were placed directly 
under the control of a Governor-General appointed by the Crown, and in. 
1784 the C3urt of Directors in England WQre made directly· subordinate 
to the Board of Control, that is, to a. ~tiniswr of he Crow~ ". · 
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in like manner as they were or at any time theretofore might have 
been exercised by the President and Council or Select Committee 
in the said kingdoms ". 

The process of absorptionof the authority, privileges and 
monopolies of the Company and its Directors by the Ministers of 
the Crown and Parli.ament, proceeded in this indirect fashion till 
1853, when the Charter Act of that date provided that the Indian 
territories should remain under the Government of the Company 
in trust for the Crown until Parliament should otherwise direct. 
The Act of 1858 for the Better Government of India, which is 
the basis of the present authority of the Secretary of State for 
India who is responsible to Parliament, therefore, recites :-

" Whereas, by the Government of India Act of 1853, the territories 
in the possession and under tha Government of the East India Company 
were continued under such Government, in trust for Her Majesty, until 
Parliament should otherwise provide, subject to the provisions of that 
Act, and of other Acts of Parliament, and the property and rights in 
the said Act referred to are held by the said Company in trust for Her 

Majesty for the purposes of the said Government : A_nd whereas it is 

expedient tbat the said territories should be governed by and in the 
name of Her Majesty 0 0 0 o 
the Government of the territories now in the possession or under the 

Government of tlui East India Company and all powers in relation to 

Government vested iu, or exercis~d hy, the said Company in trust for 

Her Majesty, shall cease to be vested in, or exercised by, the said 
Company ; and all territories in the possession or under the Government 

of the said Company, and all rights vested in or which, if this Act had 
not been passed, might have been exercised by the said Company in 
relation to any territories, shall become vested in Her lfajesty, and be 
exercised in her name ; and for the purpose of this Act, India t<hall 
mean the territories vested in Her llajesty as aforesaid, and all terri
tories which may become vested in Her Majesty by virtue of any ~uch 

rights as aforesaid". 

In a legal, as well as in a moral sense, therefore, the destinies 
of this country are committed to the care of Parliament. But 
in India as in England, legal sovereignty is not the same thing 
as political ~?Qverei~nty. "Thll-t body is :politically soverei~, 



or supreme in a. state", writes Professor Dicey in his 'La.w of 
the Constitution ', " whose will is ultimately obeyed by the 
citizens of that State. In this sense of the word, the electors of 
G!"eat Britain may be said to be, together with the Crown 
and the Lords, or perhaps in strict accuracy, independently of 
the King and the Peers, the body in which the sovereign power 
is vested. The matter, may, indeed, be carried a. little further 
and we may assert that the arrangements of the Constitution are 
now such as to ensure that the will of the electors shall, by regular 
and constitutional means, always in the end assert itself as the 
predominant influence in the country. But this is a. political a.nd 
not a. legal fact." So far as England is concerned, the electors 
constitute the hulk of the people of the land and the will of the 
people, therefore, can rightly he stated to be supreme in the 
government of their country. In respect of the government of 
India, however, it cannot he said that the will of the people of 
India. is supreme, and though it is in a. sense true that the 
electors of Great Britain a.re the political sovereigns of India., it 
cannot be said either that the will of the British electors has 
regularly and constitutionally, or ever, asserted itself on questions 
of Indian administration. As a matter . of fact, at the vresent 
time, the conduct of the Indian GoYernment depends on the policy 
and measures taken from time· to time by the :Ministers of the 
Crown commanding the confidence of the House of Commons 
in the first instance, and thus of the electors ultimately. The 
time at which the electors of Great Britain assert their political 
sovereignty with regard to questions concerning themselves is at 
General Elections. But the time seems yet to he far distant 
when a. purely Indian question will he fought out at a. General 
Election, the pre¥ailing policy of both the great political parties 
in England being to treat Indian affairs as non-party matter.* 

• .Though the legal supremacy of the House of Commons over 
all Indian aftairs, and the manner in which it may be enforced 
is quite well estabfuhed, diverse opinions have been recently ex
pressed as to the extent to which and the methoos by which the HonEe 
of Commons should exercise its authority in the direct control of the 
administration of Indian affairs. For, any body can see, as Lord llorler 
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Subject, therefore, to the legal sovereignty of the British 
Parliament and the political sovereignty of 

A three-fold origin 
of powers the Ministers of the King, for the time being 

chosen by the electors of Great Britain, tho 
superintendence, direction and control of the civil and military 
Government of India i.s in England vested in the Secretary of State 
for India, assisted by a Council in England and the Governor
General in Council in India.. The Governor-General in Council 
exercises in India the delegated authority of the Crown and the 
Parliament over Indian affairs, but the actual powers exercised by 
all these authorities have been inherited from different sources. 
Though there could be no limit to the authority of Parliament 
from a constitutional point of view, it is still useful in obtaining 
a proper idea. of the usual course of Britain's administration of 
India, to bear in mind the three-fold origin of the powers of the 
Government in India, viz., consisting of those arising from the 
authority of Parliament, those inherited from the East India. 

stated in a recent article in the "Nineteenth Century and After" 
[February 1911] "that, however decorously veiled, pretensions to oust the 
House of Commons frcm part and lot in Indian afiairs-and this is what 
the tone now in fashion on one side of the controversy really comes to
must lead in logic as in fact, to the surprising result of placing what is 
'technica.lly called the Government of India in a position of absolute 
irresponsibility to the governed. Now, this, whatever else it may be, is 
at daggers drawn with the barest rudiments of democratic principle. So, 
for that matter, is it incompatible with divine right or the autocracy 
of the sword. Even the fiercest Oriental tyrant always ran some risk of 
"having his throat cut or his cofiee poisoned if he pushed things too far." 

It has, moreover, to be borne in mind, as Lord Morley has subse
quently pointed out in the same article, that the responsibility of the 
Government in India and the Secretary of State to Parliament, is not the 
same thing ae the responsibility of the executive to the legislature in 
other countries. The Government of a country under responsibility to 
the people of that country, through its legislature, is a very difierent 
thing from the Government of one country under responsibility to the 
people of another through their legislature. The responsibility of the 
paramount authority in India to the legislature in England is thus 
very difierent in its efiects from the responsibility of the executive to 
the Parliament in England. John Stuart Mill has laid down the pro
position that while the responsibility to the governed is the greatest 
of all securities for good g'>vernment, responsibility to somebody else 
uet only has no such tendency, but is as likely to produce evil as geed. 
It is somewhat unfortunate that Lord Morley in his article above 
referred to, though he casts doubts upcm this proposition of Mill, yet 
refrains from discussing it further, on the ground that " ill would il 



Company and those derived from the Mughal Emperors and other 
territorial rulers whose powers the Company succeeded· to by 
cession or conquest. The Government of India Act, 1858, refers 
to these when it recites in section 3 :-

" One of His Majesty's principal Secretaries of ·State shall have and 
perform all ~;uch or the like powers and duties in anywise relating to 
the Government or revenues of India, and all such or the like powers over 
all officers appointed or continued undP.r the Government of India Act, 
1858, as if that Act had not been passed, might or should have been 
exercised or performed by the East India Company, or by the Court of 
Director11 or Court of Proprietors of that Company, either alone or by the 
direction or with the sanction or approbation of the Commissioners for 
the Affairs of India, in relation to that Government or those revenues 
aod the officers and servants of that Company, and also all such po:wers 
as might have been exercised by the ~aid Commissioners alone." 

His Majesty's Secretary of State with his Council thus 
exercises on ·behalf of the Crown, all the powers of control over 
the authorities in India previously exercised by the East Ii:J.dia 
Company through its Court of Proprietors and Court of Directors. 
He also represents, as a Member of the Cabinet responSible to 
become me to lay bands on my father Parmenides." Students of poli
tical institutions in India. have, therefore, to be content with his endorse
ment of Mill's final conclusion on this matter as to the actual value 
of the respcmsibility of the British Government in India to the. House 
ef Commons in England. The responsibility of the British rulers ·of 
India. to the British nation is chiefly useful, according to :Mill, "because, 
when any acts of Government are called in question, it ensures· publicity 
and discussion, the utility of which does not require that the public at 
large should comprehend the point at issue, provided there are any in
dividuals among them who do-or, a. merely moral responsibility, not 
to the collective people, but to every separate person· among them who 
forms a judgment. Opinions may be weighed as well as counted, and the 
approbati?n or the disapprobation of one person well versed in the subject 
may outweigh that of thousands who know nothing about it at all. It 
is doubtless a. useful restraint upon the immediate rulers that they can 
be put upon their defence, and that one or two of the Jury will form an 
opinion worth having about their conduct, though that of the remainder 
will probably be several degrees worse than none. Such as it is, this 
is the amount of benefit to India from the control exercised over the 
Indian Government by the British Parliament and the people." 

Lord lllorle_y considers that this view of Mill as to the constitutional 
position of the House of Commons towards the people of India, "though 
set out with something less than his usual lucidity and force, and by no 
means exhausting the case, may content us :no GBvernment can be 
trusted, if it is not liable to be called before some Jury or another,composa 
that Jury how yen will, and even if it should unluckily happen to be 
dunces".-Would it content the people of India for ever? 



so 
Parliament, the supreme and ultimate authority of Parliament, 
formerly exercised through the Board of ControL The powers, 
rights, and duties inherited from the previous rulers of the land 
are in practice exercised by the Ticeroy and Governor-General 
of India. . This may seem a. valueless distinction in the face of 
the oD:mipotence of Parliament to deal with Indian affairs a.s it 
chooses. But it assumes importance with reference to the 
actual means and methods of administration in India. '\"\'" e 
may say, for instance,· that the Secretary of State by him
self, in a. sense, succeeded to the powers of the Board of 
Control, but with a. more direct authority over the affairs of India 
and a. more direct responsibility to Parliament. The Council of 
India. established by the Act of 1858 to advise and assist the 
Secretary of State in the transaction of Indian business is also, in 
a similar sense, the successor to the old Courfs of Directors and 
Proprietors of the Company. To the extent to which this Coun
cil assists and interposes in the Secretary of State's action or 

policy in regard to the affairs of India, the position of the Indian 
Secretary of State differs in some respects markedly from that of 
other Secretaries of State of His 'Majesty. Similarly, though his 
office is the creature of a. British statute, the Governor-General 
has and exercises rights, powers and prirueges which do not 
come within those enumerated in the statutes of Parliament, but 
which have accrued to the Government of India as the successor 
of the previous Native Rulers in the land and as the representative 
of the Crown and the accredited agent for its prerogatives in India. 
The ioiportant rights of the State to the land re'\"enue in India 
arise, for example, from what is claimed to be the customary and 
ancient Indian right to the Rajabhagam or the King's share of 

the produce of the land in India. 

It may, therefore, be inferred from the above that Parlia
mentary control owr Indian affairs, even from 

Indi1Jerenee of 
par 1 i a. men i in the constitutional point of new, must needs 
practice be imperfect owing to the complicated origin 

of British authority in India and the difficulty of exercising direct 
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s;upemsiOn. In actual fact, moreover, the indifference of Parlia
ment and the British electors to the Government of India
the brightest Jewel in the British Crown-is astounding and 
their ignorance of Indian affairs is 'abyssmal.' • The extent and 
the limits of the authority ordinarily exercised by Parlia
ment over Indian administration, as fixed by statute, are 
comprised in the following provisions :-(1) that, "although 
the whole of the Indian revenues are at the disposal of the 
Secretary of State and the Council, to be by them drawn 
upon for 1!-ll expenditure required for the service of India, 
they must make known to Parliament all expenditure in
curred and may not increase the debt of India without the 
sanction of the House of Commons ; (2) that, on the other hand, 
although the Indian Budget is annually laid before that Honse 
with a. report on the 'Home accounts' by an independent 
auditor and a statement showing the moral and material pro
gress of India-to enable its members to offer suggestions, 
ask for information, and generally criticise the policy of 
the Government in relation to India-the · financial state

ment is followed by no application for any vote to control or 
influence the ta~:ation of India., but merely by a certain formal 
resolution setting forth the actual revenue and expenditure in 
India for the current year" ; (3) that, except for preventing o= 
repelling actual invasion of His Majesty's Indian possessions, or 
under other sudden and urgent necessity, the revenues of India 
are not, without the consent of both Houses of Parliament, 
applicable to defraying the expenses of any military operation 
carried on beyond the external frontiers of those possessions by 
His Majesty's forces or charged upon those revenues and (4) that 

• The intention, however, cf the framers of the Act of 1858, which 
transferred the role of India from the Company to the Crown, appears to 
have been that the House of Co=ons should exercise a direct and regu
lar supervision over the Government of India. The history of that 
measure is, from a constit•1tional point of view, interesting and an admir
able summary of it by the late Mr. George Yule in his Presidential Ad
lll.ress to the fourth Indian National Congress is reproduce4 ~ ~t Note at 
the end of this chapter, 
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all proclamations,· regulations and rules made under the Indian 
Councils Act, 1909, other than rules made by a Lieutenant
Governor for the more convenient transaction of business in his 
Council, shall be laid before both Houses of Parliament as soon 
as may be after they are made. 

While it is true that Parliamentary control over Indian 
affairs has thus tended to become unreal, because of its difficulty, 
it has been maintained by no less au authority than Mr. Leonard 
(now Lord) Courtney in his book on the ' Working Constitution 
of the United Kingdom', "that it has been part of the overruling 
mind which has shaped the organisation of Indian Government 
to make it not too responsive to the varying temper of 
the House of Commons, though in the end, the national will 
must have its way." How both these could be secured by 
placing the Indian Secretary of State's salary on the British 
Estimates, is explained by Mr. (now Lord) Courtney as follows:-

" The Secretary of State is a Member of the Cabinet which 

must possess the. confidence of the House of Commons. 

ln the -end, the national will must have its way here as else
where ; but checks and obstacles are interposed which, perhaps insen
sibly, moderate its force. No part of the expense involved in 

the Government of India comes before the House of Commons 
in C~mmittee of Supply. The salary of the Colonial Secretary is voted 
by Parliament and there is thus a possibility of annually review

ing his policy in the full activity of the Parliamentary Session. The 
salary of the Indian Secretary of State is paid by India and never comes 
before the House of Commons. At the end of the Session, generally 
after the Appropriation Bill has been read a second time, the Indian 
Budget is submitted ; and this consists of the review of the financial 
situation in India followed, after a desultory discussion, by a Resolution 
simply affirming that the Indian Accounts show certain totals of income 
and expenditure. It may be doubted whether this does not betray too 
great a jealousy of the House of Commons. If the salary of the Indian 
Secretary of State were submitted like the Colonial Secretary's to a vote, 

the opportunity for a real debate would be given which, experience 
suggests, would be used rather than abused," 
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NOTE 
(E.dract from the PresitlwtiaZ Address of Mr. George Yule, as Presi

dent of the Fourth Indian National Congress held in Allahabad'" Decem
ber1888.) 

" When the sole government of this country was taken over by 
the Crown in 1858, it fell to the lot of Lord Palmerston who was then 
Prime Minister, to introduce into the House of Commons, a Bill 
which was afterwards known as India Bill No. 1. The main pro -
visions of this Bill were, that the Government of India was to vest in a 
Viceroy and Council in India and a Council of eight retired Indian 
officials presided over by a Secretary of State in London. The proceed
ings of these two separate bodies, each of whom had certain indepen
dent responsibilities, were to be subject to the review and final decision 
of the Hou.se of Commons. The chief objection to this Bill was that 
no provision was made for the representation of the people of the 
country. l\Ir. Disraeli, who was leader of the Opposition, objected to it 
on the ground of the insufficient check which it provided ; and he said 

that "';th such Councils as those proposed, ' you could not be sure that 
the inhabitants of India would be able to obtain redress from the 
grievances under which they suffered, that English protection ought to 
insure.' Almost immediately after the introduction of the Bill, Lord 
Palmerston was defeated upon a side question and Lord Derby became 
Prime Minister with l\Ir. Disraeli as Leader of the House of Commons. 
Xo time was lost by the new Ministry in introducing India Bill_ No. 2. 
Mr. Disraeli dwelt upon the desirability of having the representative 
principle applied to the Government of the country and his scheme was 
to increase the Council in London, which was proposed by Lord 
Palmerston, from eigllt to eighteen Members, half of whom were to be 

elected and were in all other respects to be entirely independent of 
Government. He regretted that the unsettled state of the country did 
not admit of a representation of the people in India itself, and all that 
could be done in the meantime was to approach as near to that form of · 
government as the circumstances would permit. The provisions of his 
Bill to effect that purpose were briefly these. Four of the elected half 
of the Council were to be Members of the Indian Civil and Military 
services of ten years' standing and the remaining five must have been 
engaged in trading with India for at least five years. The constituency 
electing the four Members connected with the services was · to 
consitit of all officers of both branches of the India Service and also of 

5 . 
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all residents in India owning £2,000 of an Indian Railway or £1,000 
of Government Stock. The five mercantile members were to be elected 
by the Parliamentary constituencies of London, Belfast, Liverpool, 
Manchester and Glasgow· So deeply ingrained is this notion of govern
ment by representation in the minds of Englishmen that, rather than 
leave it out of sight altogether in dealing with the affairs of India, the 
Government of that day made the proposal 1 have stated. Although 
the intention underlying these proposals was applauded, the scheme 
itself was felt to be, from the imperfect character of the constituencies, 
wholly inadequate to secure the check that was desired. It was clear 
or rather it soon became clear, that the interests of one set of voters 
were adverse to the interests of the mass of the people and that the 
other set knew absolutely nothing of the country or its wants, 
Received with favour at first, the Bill soon became the object of jest 
and derision on the part of the Opposition and even its more impartial 
critics said of it that it was useles11 offering to the people of 
India under the name of bread, what would certainly tum. out to 
be a stone. At the suggestion of Lord John Russell, the Bill was 
withdrawn and the House proceeded by way of resolutions to con
struct th~ frame work of another Bill. The plan finally adopted was 
this-the legislative and administrative powers were to be entrusted to 
a Viceroy and a Council in India and the check upon them was to be a 
CouncjJ. of fifteen Members sitting in Loudon. This Council was to be 
responsible to the Cabinet through a Secretary of State, who was to be 
respo~sible in turn to the House of Commons. This arrangement was 
regarded merely as a provisional one and the policy to be pursued was 
to work u~ to the constitutional standard. Education was to be largely 
extended and improved and the natives of the country were to be drafted 
into the service of Government as they became qualified with the view, 
among other reasons, to fit them for the anticipated enlargement of their 
political powers. The provisions made and the prospects held out in the 
debates in Parliaments derived a lustre from the famous Proclamation of, 
the Queen-that half-fulfilled Charter of Indian rights-which was first 
read and published to the people of India in tlus very city of Allahabad 

thirty years ago. 
Now, what I wish to impress upon your mind by this brief narra

tive, is the great importance that was attached at that time to some 

t~ort of constitutional check. Failing to have it in the form that the 
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English people themselves approved and. followed in the management 
of their own affairs, they devised the substitute with its three-fold 
check that I have mentioned. Parliament itself was full of gushing. 
enthusiasm as to the part it would take in the business. . In the absence 
of a representative body in India, the House of Commons was to play 
the r6le of one on our behalf. It was to regard the work as a great 
and solenm trust corrunitied to it by an all-wise and inscrutable Provi
dence, the duties of which it would faithfully and fully discharge. Such 
was the style of language employed both in and eut of Parliament at 
the time I allude to. And now what is the actual state of .the case.? 
it is summed up in a single sentence : there is no check. The ill 
under which our affairs are administered appear~:~ like many other 
Bills to be open to more than one interpretation. The interpreta,tion 
put upon it at the time, and what was probably the intention of Parlia
ment, was, the Government of India was to have the right of initiative; 
the Council in London the right of revision and the Secretary of 
State, subject to the ultimate judgment of the House of Commons, the 
right of veto. And this was practically the relation of the parties until 
1870. In that year, the Duke of Argyll was Secr~tary of State ; and in 
a controversy on this subject with Lord Mayo who was then Viceroy, he 
laid down quite another doctrine. He held· that the Government in India 
had no independent power at all aJ;id that the prerogative of the Secretary. 
of State was not limited to. a veto of the measures passed in India. ' The 
Government in India, ' he maintained, ' were merely executive officers of 
the Home Government, who hold the ultimate power of requir¥lg the 
Governor-General to introduce a measure and of requiring also. all the 

Official Members of the Council to vote for it.' This powv~absorbing 
Despatch is dated 24th November 1870. The supposed powers and pl'i
vileges of the Council in London have been similarly dealt with and the 
Council is now regarded merely as an adjunct of the offiee of the Secretary 
of State, to furnish him with information or ad vice when he chooses to ask 
for it. The present position is this : the Government of India has no 
power ; the Couuail in London has no power ; the House of Commons 
has the power, but it refuses or neglects to exercise it. The 650 odd 
:Members who. were to Le the palladium of India's rights and liberties 
have thrown 'the great and solemn trust of au inscrutable Providence • 
back upon the baud of Providence to be looked after as Providence · 
itst:lf thinks best." 



CHAPTER III 

THE CROWN AND THE INDIA OFFICE 

The executive authority of the Crown over India is not a thing 
which arose with the Act of 1858. As has been 

The Colonies and 
India: a distinction pointed out in the last chapter, it has existed 

from the middle of the eighteenth century 
and been exercised through various bodies from time to time. 
What the Act of 1858 did was to vest that authority directly in a 
Secretary of State, assisted by a Council, newly created. It is in 
this respect that the framers of the Act made a departure from the 
methods followed as regarda the Colonies. The reasons therefor 
were then indicated to consist in a desire to have expert advice and 
guidan~ on, and to some extent control over, the affairs of India 
entrusted to the Secretary of State. In respect -of the Colonies, 
the constitutional theory has been that the authority of the 
Crown in regard to legislation and administration, is exercised 
by the King in Council (i.e., the Privy Council). Parliament, of 
course, is supreme and might intervene and make provision for 
the Government of any Colony-for, in the words of Lord 
Mansfield, "there cannot exist any power in the Crown exclusive of 
Parliament." But, ordinarily, it has been deemed to be specially 
within the province of the ' King in Council' to deal with the 
good government of the overseas Empire. This theory, to a 
large extent," held good in respect of India too, and vestiges of 
it still remain in the matter of issuing military commissionS. 
With the passing, however, of the Regulating Act in 1773, the 
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Parliament came upon the scene and the authority of the King 
_ in Council receded and was practically thereafter confined to the 

•• settled prerogative of the Crown to receive appeals in all 
colonial causes" -a power which is now statutorily vested in the 
Judicial Committee. , 

Thus, while the ~uthority of the Crown over Colonial 
affairs continued to be exercised by the King in Council, that 
over India came to be exercised through special bodies; such as 
the Board of Control and the Secret Committee of the Co11rt of 
Directors, the main reason being, it may be presumed, to keep a 
zealous watch over the Company and to provide well-informed 
and expert guidance in the administration of such a vast and 
varied territory as the Indian Empire. The evolution of the 
Colonial Secretary, therefore, became associated with the King's 
Council, while that of the Indian Secrete.ry became associated 
with a special and new body known as the Council of India. In 
his book on " The Law and Custom of the Constitution," Sir 
William Anson has laid ·"down this distinction in the following 
terms :-"Apart from the legislative supremacy of Parliament, 
which is the same for all parts of the King's dominions, the Colo· 
nies are governed by the King in Council, or by the King acting 
on the advice of the Secretary of State for the Colonies.. But 
India is governed by the ~mperor of India acting on the advice 
of the Secretary of State for India in Council. The Secretary 
of State, no doubt, represents the King-Emperor of India in the 
exercise of the royal prerogative, but his Council is not the 
Privy Council, but the Council of India". 

The Act of 1858 which inaugurated the direct Government 

The Indian 811-
cretary of State 

of India· by the Crown, recites that all · 
rights which, if the Act had not been 
passed, might have been exercised by the 

East India Company in relation to· any territories, may be ex
ercised by and in the name. of His M~jesty as rights incidental 
to the Government of British India. In virtue of his position, 
the Indian Secretary is always a Member of the Cabinet~the 
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body in whom the ultimate executive authority of the Crown 
over the whole of the British Empire is by constitutional con
vention vested. The Secretary of State for India. advises the 
Sovereign, according to legal theory, in his capacity of Privy 
Councillor, having been 'sworn of the Privy Council' as a. mat
ter of course. The Cabinet, therefore, in its solidarity, joins in 
his counsels and' shares in his responsibilities. The Act of 1858, 
however, as we have seen, has associated with the Indian Se
cretary a. Council whose function it is " to conduct, \Ulder his 
direction, the business transacted in the United Kingdom in 
relation to the Government of India. and the correspondence with 
India." Its concurrence, moreover, on some important 
matters relating to Indian affairs, has been made essential 
to the Secretary of State taking any action in respect 

thereto. 

The constitutional position of the Indian Secretary of State 
has thus been made to differ somewhat 

His position : In 
theory markedly from 'that of other Ministers. 

According to constitutional usage, he is the 
person responsible to Parliament for the administration of India.. 
But in regard to certain specified questions-one of them being 
the appropriation of the revenues of India-the determination 
~hereof is reserved by statute to the S~cretary and a. majority 
of the India Council; a body which is unrepresented in Parlia
ment and is statutorily disqualified from direct representation in 
Parliament. The only exception to this rule is that no appro
priation of Indian revenues for any ~military operations beyond 
the Indian frontiers can be made without the sanction of Par
liament. This, of course, is of very rare occurrence. It would, 
therefore, seem as if the principle of ministerial responsibility 
to Parliament could not be enforced against the Indian 
Secretary in such cases--' which would virtually mean that 
Parliament could not exercise effective control over the 
finances and expenditure of India. A discussion arose on this 
question in the House of Commons some time after the Act 
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of 1858 was passed, in 1869, and the matter has been .virtually 
settled by the statement of a. late Secretary of State for India.. 
The proper mode of regardi~ the India Council would appear to 
be to treat it as a body deputed by Parliament to exercise a 
species of quasi-Parliamentary control in certain matters over 
the Secretary of State, and the authority so delegated is, in this 
view, liable to be revoked. " The House of Commons is so over
whelmed with business nearer home," he said, " that it has no 
opportunity of making itself acquainted with all those vast fields 
of knowledge that will enable it to exercise an efficient infiuenoe 
over the Secretary of State for India. Therefore, it has institut
ed this Council to be its deputy, as it were, to watch him and see 
that the powers placed in his hands are not abused. It ought, 
however, to be clearly understood that the moment the House 
steps in and expresses an opinion on a subject connected with 
India, that moment the jurisdiction of the Council ought to cease. 
It is not to be endured in this constitutional country for a mo
ment that the Council should set itself agaiust the express opinion 
of the House." 

The student of Indian constitutional history has yet to look 
for the development and subsequent use of a 

In practice 
constitutional convention such as is indicated 

in the above words. The consciousness that the will of the House 
of Commons is ultimately bound to prevail has not acted so much 
in the direction of preventing the Council of India from assuming 
a factious or obstructive attitude in the exercise of its powers, as 
in that of strengthening the hands of the British Cabinet, which 
could rely on the support cf the House to subordinate and some- -
times to sacrifice the interests of India-now unrepresented in the 
House-to British or Imperial exigencies or interests. "While 
the object, and to some extent, the effect of the Act was," writes 
Sir C. P. Ilbert, "to impose a constitutional restraint on the 
powers of the Secretary of State with respect to the expenditure 
of money, yet this restraint could not be effectively asserted in 

all cases, especially where Imperial intele$ts are involved. For 
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instance,. the power to make war necessarily involves the expendi
ture of revenues; but it is a power for the exercise of which the 
concurrence of a majority of votes at a meeting of the Council 
cannot be made a necessary condition. The Secretary of State 
is a Member of the Cabinet and in Cabinet questions, the deci
sion of the Cabine~ must prevail. " The belief that the Act of 
1858 had vested in the India Council the power to veto absolute
ly any expenditure which they considered India should not be 
charged with, was soon discovered to be unfounded. In practice, 
the Council has often been overborne and sometimes not 
even consulted. The Secretary of State has had to bow to the 
decision of the Cabinet in these matters irrespective of the in
terests of India. 

This fact was clearly brought out in the examinatioit of the 
· Marquis of Salisbury, when Secretary of 

The India. Coun-
cil inefiective State for India, by the Parliamentary Com-

mittee on Indian Financeo£1871-74." "If, 
with the support of the Council, the Secretary of State should op
pose a. demand from the Treasury," said Lord Salisbury, "the 
result would be 'to stop the machine'." He was thereupon asked: 
"You must either stop the machine or resign or go on tacitly sub
mitting to injustice." "I should accept that statement", here
plied, "barring the word, 'tacitly.' I should go on submitting with 
loud remonstrances." " Remonstrances, however loud," remarks 
an authority, * "might be unavailing unless backed by the force of 
external opinion. And here was the constant difficulty indicated 
by another of Lord Salisbury's replies. Under the pressure applied 
by the House of Commons, every department desires to reduce 
its estimates. It is, therefore, tempted, without any desire to 
be unjust, to get money in the direction of least resistance. So 
long as the House of Commons is indifferent to Indian finance, 
there will, therefore, be a. steady temptation to shift burdens upon 
India.. The zealous watchfulness of the House of Commons, 
said Lord Salisbury, would be the best protection of the people of 

• I!esJie Sterh~-:Wfe of lienry J)'a.wcett, 
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India against such inju~tice, and he spoke of the desirability of 
exciting public opinion in England ' up to the point ofintegrity'." 

It has thus happened that the body constituted by Parliament 

The Constitution 
6f the C<mnoil 

t(} watch ·over and act as a check on the 
Indian Secretary in the exercise of his 
powers has been, by the Parliament's own 

subsequent action, deprived of its power and that the object of the 
framers of the Act has been defeated. The India Council, in 
fact, possesses little real power and its only function is to consti
tute itself into a body of advisers to the Indian Secretary, who are 
deemed specially conversant with Indian affairs. The consti
tutional distinction, however, between the Secretary of State 
in Cou1,1cil and the Secretary of State is still, in many cases, 
of practical importance. The powers of the Secretary of 
State, of the India Council and of the Secretary of State in 
Council will be found fUlly set out in the Act of 1858, and the 
subsequent amending Acts which are published in the Appendix ; 
only a brief reference to a few noteworthy points is here necessary. 
In general, under the terms of the Charter Act of ~833, 

the Secretary of State may, as inheriting the powers of the 
Board of Control, " superintend, direct and control all acts, 
operations and concerns which in any wise relate ta or concern 
the Government or revenues of India." The Council of India, 
under the terms of Section 19 of the Act of 1858, oonducts under 
his direction" the business transacted in the United Kingdom in 
relation to the Government of India and the correspondence 
with India." The Council of India, as at present constituted} 
is to consist of not more than fourteen Mem hers and not less thaJ 
ten Members. These are appointed by the Secretary of State to 
hold office-with the exception of one having professional or 
peculiar qualifications who may be appointed Member during good 
behaviour-for a term of ten years which may for special reasons 
be extended for a further term of five years. The Secretary of 
State may also appoint to the Council a Member having profession
al or other special qualifications. The Members of the Indil\ 
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Council can only be remoyed, like His Majesty's .Judges in 
England, by an address of both Houses of Parliament. All 
powers required to be exercised by the Secretary of State 
in Council and all powers of the Council may be exercised 
at meetings of the Council at which not less than five Mem
bers are present. . The Secretary of State is authorised to 
divide the Council into committees for th~ more convenient 
transa.ction of business and to ap~int a Vice-President. 

The Indian Secretary and his Council, between them, have 

. The Control of 
the India. Office 

succeeded, as we have seen, to all the powers 
previously exercised by the Board of Control, 
with and without the Courts of Directors 

and Proprietors of the East India Company. The nature of the 
control which, prior to 1858, this Board exercised o,ver the 
administration in India was thus described by John Stuart 
Mill:-

" It is not " he said, " so much an executive as a delibera
tive body. The Executive Government of India is and must be 

seated in _India itself. The principal function of the Home Govern
ment :s not to direct the details of administration, but to scrutinise and 
revise the past acts of the Indian Government, to lay down principles 
and issue general instructions for their future guidance and to give or 
refuse sanction to great political measures which are referred Home 

for approval." 

Sir John Strachey • is of opinion that this description holds 
good even at the present day; " The work of the Secretary of · 
State," is, a.ccording to Sir John, "mainly confined to answering 
references made to him by the Government in India and apart 
from great political and financial questions, the number and 
nature of those references mainly depend on the character of the 
Governor-General for the time being. Some men in that position 
like to minimise personal responsibilities ll.nd to ask for the 
orders of the Home Government before taking action. Others 
prefer to act on their own judgment and on that of their 

• India : Its Adminh;tration and PPogress. Third Edition, 
[Macmillan] p. 78. 
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Councillors. The Secretary of State initiates almost nothing.'' The 
last statement, however, appears too broad. Though it is supported 
in principle by the pronouncement of the present Viceroy that in 
the matter of the new reforms, the initiative came from the 
Government of India and not from Lord Morley, still instances 
can be quoted in which the Secretary of State initiated measures 
of reform owing to pressure of public opinion in India and England, 
in opposition to the views of the Government in India. Other 
instances can also be quoted in which the "Home" Government 
initiated and forced on this country measures of financial or 
fiscal policy under the pressure of powerful interests in England 
and against the declared intentions and policy of the Government 
in India as well as of public opinion in this country. 

The work of the Council of India is usually to deal With 

The Buginess of 
the Council 

· such business as is placed before it by the 
Secretary'· of State. He may overrule his 
Council in all matters where there is differ· 

ence of opinion between him and his Council, except as to those 
in which their concurrence is obligatory under the statute. He 
may despatch letters and issue orders directly to the authorities in 
India in the "Secret Department", wherever the matter is, in 
his opinion or in that of the Indian authorities, one _ requiring 
secrecy or urgency, or concerns the making of war or peace, or 
the policy respecting the Native States and Princes, or for 
which a majority of votes of the Council is not declared to be 
necessary. A majority of such votes is necessary for decisions 
on the following matters :-

(i) Appropriation of the revenues of India or properties. 
(ii) Exercit<e of borrowing powers and entering into contracts. 
(iii) Alteration of salaries, furlough ruleR, etc. 

(iv) Appointments of XativeR of lnclia to offices reserved for the 
Indian Ch·il Service and the making of provisional appointmentE to 
the Governor-Geueral's Cuunci]. 

For the purposes of the exercise in England of the financial 
powers and duties in respect of the revenues of India. or other-
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properties which are by Jaw 'Vested in' the Crown, and the incurring 
of rights and liabilities under contracts, the Secretary of State 
bas been declared by the Act of 1858 a juristic person. The Act 
has also provided that the Secretary of State in Council may sue 
and be sued as well in India as in England as a body corporate 

and that every pe~n has the same remedies against the Secretary 
of State in Council as he might have-"had against the East India 
Compa.ny. 

In thi.s respect, an important constitutional distinction 
exists between him and the other Secretaries 

An interesting 
clistinction in Jaw of State. In England, an action does not lia 

against the Crown. The only legal remedy 
against the Crown is by Petition of Right. On the other hand, 

Ministers in England are not protected, except where expressly so 

provided by statute, in respect of legal wrongs by pl~ the 
authority of the Crown, whereas in respect of India, the Secre
tary of State and every Member of the India Council are express
ly exempted from personal liability in respect of all contracts, 
covenants or other engagements entered into· by them in their 
official capacity, and "all costs and damages in respect thereof are 
home by the revenues of India." Moreover, as Sir C. P. 
llbert points out*, it has been held that a. Petition of Right does 
not lie for a wrong committed, in pursuance of the maxim that 
the King can do no wrong; and for a. wrong done by a. person in 
obedience or professed obedience to the Crown, the remedy is 
against the wrong-doer himself and not against the Crown. But, 
in India., it would seem as if a statutory remedy will lie against 

the Secretary of State in Council as a. body corporate, not merely 
in cases in which a. Petition of Right will lie in England, but in 
all cases in which the right of suit is given by statutes and in 
respect of acts done in the conduct of undertakings which. might 
be carried on by private individuals without sovereign powers. 

• The Government of lndia-Becond Edition, p. 171. 



CHAPTER IV 

THE IMPERIAL GOVERNMENT 

We have dealt, in the last two chapters, ·with the powers, 

The Executive 
authority in India 

functions and ordinary business of the Su
preme Legislative and Executive authority 

over the Indian Empire, vested in the Parliament of Great Britain 
and Ireland and the Crown of the United Kingdom. The direct 
administration of an Empire like British India could not, how
ever, be conducted by a body or bodies constituted in London and 
it is to the organs and institutions, evolved and established in India 
during more than a century and a half, that we must next look 
to obtain an idea of how the administration is carried on. In 
doing so, we may first of all deal with the executive authority, as 
being the older in point of origin and as the one from which the 
legislative authority subsequently expanded and became distinct. 
The 'superintendence,~ direction and control' in India. or' the 
civil and military Government of British India. is vested in the 
Viceroy and Governor-General of India in Council. Statutorily, 
of course, the old provision in the Regulating Act of 1773 requir- · 
ing and directing the Governor-General in Council " to obey all 
such orders as they shall receive from the Court of DirectorS ", 
of the East India. Company is still operative and vests in the 
Secretary of State-who has succeeded to the powers of the Court 
of Directors under the Act of 1858-the power of requiring 
similar obedience to his orders. 
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The constitutional question, however, in this connection is not 
The position of so much as to the subordinate or delegated 

the man on the spot executive authority of the Governor-General 
in Council, which is undisputed, as to the extent and limits of 
such authority. The relations between the Secretary of State and 
the Government of India are now regulated, according to Sir 
Courtenay Ilbert, by constitutional usage. Sir John Strachey, 
however,as stated before, seems to think that the usage is not quite 
settled, at least so far as the every-day administration is concerned, 
and that it varies with the character of the Governor-General for 
the time being. It is not possible for those not directly acquainted 
with the administrative business and methods of the Imperial 
Government to venture any opinion on this subject. Nor could 
any definite and petrified usage in this respect be expected to 
outlive the requirements of the daily progressive and expanding 
administration of India. There are those who believe implicitly in 
"the man on the spot" theory, while there are others who 
believe in the corrective influences of control from the democracy 
in England and its agents, the Ministers of His Majesty, 
under the guidance of public opinion and progressive ideas . 

. ·Whatever be the right principle in this respect, we 
His initiative in may refer to one or two understandings 

Legislation which have become settled in regard to the 
·relations between the Governor-General in Council and the 
Secretary of State, as a result of controversies which arose after 
the Acts of 1858 and 1861 were passed. ~he interpretation put 
upon the Act of 1858 at the time it was passed by Parliament 
was, as Mr. GEJorge Yule pointed out in the speech quoted in 
the Note to the last Chapter, that the Government of India 

·was to have the right of initiative, the Council in Loudon 
the right· of revision and the Secretary of Sta.te the right 
of veto, subject to the ultimate judgment of the House of 
Commons. Similarly, the Indian Councils Act of 1861 vested 
the power of previous , sanction necessary for the introduc
tion of certain important measures in the Legislatiye 
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Councils, in the Governor-General, and not in the Secretary 
of State-the power of subsequent disallowance,- by the 
Crown, exercised thro1,1gh the latter, being the only check 
retained in his hands under the Statute. Disputes, however, 
arose over this division of powers. The first of its kind was 
in 1870, when the Duke of Argyll was Secretary of State, for 
India and Lord Mayo the Viceroy. There were differences of 
opinion between the Secretary of State and ~he Government of 
India in connection with some of the legislative proposals of the 

I 

la.tter, then before the Legislative Council. Among these 
the Punjab Drainage and Canal Act which set the whole 
subject of irrigation works on a legal footing as rega.rded the 
Punjab, was the subject of a great controversy between Lord 
Mayo and the Duke of Argyll. In a Despatch, dated the 24th 
November 1870, the Duke of Argyll laid it down that the prero
gative of the Secretary of State was not limited to a veto of the 
measures passed in India. "The Government of India," he observ
ed, " were merely executive officers of the ' Home' Government, 
who hold the ultimate power of requiring the Governor-Gener3J. 
to introduce a measure and of requiring also all the Official Mem
bers . to vote for it." The Punjab Canal Act was afterwards 
repealed and re-enacted with modifications. 

The next important dispute was in 187 4 and was but 
the natural development of what took place in 1870. If 
the Secretary of State could and ought to do what the Duke 
of Argyll said he had the power of doing in respect of the_ 
legislative pr~posals of the Government of India, it follows that 
in order effectually to exercise such a power, action subsequent 
to the passing of measures by the Councils in India, either by 
exercise of veto or by requiring the Governor-General to repeal 
and re-enact them with the necessary modifications, is not 
sufficient. This was exactly bow it struck the Marquis of 
Salisbury who was Secretary of State for India in 187 4. . In a 
Despatch to Lord Northbrook, the Governor-General, the Secre
tary of State directed that the Government of India should in 
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future communicate to him-in order that he may have an 
opportunity of previously expressing his opinion and directions 
thereon-information regarding any measures, exce1ot those of 
slight importance or those requiring urgent action, which they 

might intend to introduce into the Legislative Council A similar 
course was to be followed in case any important alterations were 
lD.8de during the progress of a. measure through the Legislative 
Council and the orders of the Secretacy of State were to be await
eel thereon. The Provincial Goyernments were also asked simi-

• 
lady to follow the same procedure. The Government of India point-
ed out difficulties in following this conrse, after once a. measure 
had been Jaunched, and suggested tha.t the understanding 
should be that the measure might be proceeded with. if no reply 
were received to their communications within two months ; and 
in regard to the Provincial Legislative Councils, I.oro North
brook's Government pointed out that the conrse propo!'ed by the 

Secretary of State was lilrely to interfere with the power and the 
obligation, imposed by statute upon the Governor-General. of 
sanctioning or rejecting prior or subsequent to enactment the 
legislative proposaJ.s of the Provincial Governments. As a result 
of the correspondence that took place, the Go¥ernment of India 
promised to bear carefully in mind the wishes of the Secretary 
of Sta.re, more especially as he had assured them ~ his instruc
tions were not intended to fetter the discretion which the law 
had vested in the various legislative authorities in India or in the 
Governor-General. The Secretary of Staia accepted the arrange

ment. But in 1875, in consequence of the financial state of the 
country, the Tariff Act was passed as an urgent measure without 
reference to the Secretary of State, imposing a duty of 5 per cent. 
on imported cotton and other goods, and it had the effect of 
checkmating the Secretary of State in reference to a matter on 
which he had expressed contrary riews before and in which the 
interests of the La.ncashire cotton manufacturers were inyolred. 
He, therefore, censured the Government of India for having passed 
the Tariff Act without reference to him. He refused to accept the 
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contention of the Government of India that the urgency of the case 
was their justification and that an additional reason for immediate 
action lay in the difficulty of carrying on prolonged discussions, 
pending a reference to the Secretary of State, with regard to 
measures ' involving alterations of customs duties without a 
disclosure of the intentions of Government which would be pro
ductive of considerable inconvenience to trade. ' Lord Salisbury 
considered that the Government of India. had over-rated the 
difficulty of keeping an official secret and re-affirmed his for
mer position that the import duty on cotton manufacturers should 
be removed as soon as the condition of the revenues enabled the 
Government of India to part with it. In regard to legislative mea
sures, he directed for the future that whenever the Government 
of India found it necessary to pass an Act urgently, telegraphic 
intimation should be given to him beforehand without delay. 

This decision led to the immediate resignation of Lord North
brook and the appointment of Lord Lytton to the Viceroyalty, 
with a mandate on this and other questions-a D;J.andate, however, 
which he found difficult to carry out and which he carried out 
eventually only by the exercise of his extraordinary power of 
overruling the majority of his Councillors. The effect of the 
Marquis of Salisbury's orders in connection with this question 
was considered to be, according to a high authority, " to transfer 
to a great extent the initiative of the measures required for 
the good government of India from the Viceroy's Council to 
the Secretary of State, " and the Despatch on the subject, though 
approved by a majority of the then members of the Council of 
India, was dissented from by such distinguished administrators . 
as Sir Erskine Perry and Sir Henry Montgomery.* 

It may, therefore, be inferred that while the statutory powers 

His executive 
vested in the Governor-General in regard to 
legislation have come to be controlled by the 
Secretary of State in the manner indicated 

powers 

• The main Despatches in connection with this controversy which se~ 
forth the constitutional understandings tetween the Secretary of State 
and the Government of India will be fcund in the Appendix. 

7 . 
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in the foregoing paragraphs, his powers are even more liable to be 
interfered with in regard to executive administration, where the 
occa.Sions for interference in the interests of good government or 
otherwise are likely to be more frequent. On aJ1 questions 
relating to foreign affairs, the Government of India equally with 
the self-governing Colonies, have no foreign policy of their own, 
because India's foreign relations must necessarily be co-ordinated 
with those of the Empire. The power of declaring war, com· 
mencing hostilities or concluding treaties is vested in the Crown, 
and in cases where questions connected with its exercise· arise 
in connection with India, they have been subject, as we saw in 
the last chapter, to some amount of Parliamentary control where 
expenditure is involved. In regard to India's neighbouring 
Asiatic powers, the initiative in the conduct of foreign affairs 
must, to a large extent, be in the hands of the Government of 
India; but the Sl'lmmary manner in which Mr. Brodrick (now 
Lord Midleton), Secretary of State in 1904, revised the treaty, 
concluded by Colonel Sir Frank Younghusband with the Tibetan 
Government at the instance of the Government of India, is 
one example to show how limited the power of the Government of 
India might become should the Secretary of State choose to inter
fere. The Curzon-Kitchener controversy of 1905 is the latest 
instance which furnishes a measure of the extent to which even 
a powerful Viceroy may have to yield in respect of large ques
tions of administrative policy to the Secretary of State's views. • 

• In respect of executive functions and administration, the control 
which, if he chooses, the Secretary of State could exercise ever the 
authority ef the G<n·ernor.General in Council may be expressed by the 
words used in the Imperial Gazetteer, Vol. IV, p. 36 that "the Secre
tary of State has the power of giving orders to every officer in India in· 
cluding the Governor-General." Apart from srecific restrictions impo&ed 
by the Secretary of State on the financial powers of the Viceroy and his 
Council, his sanction is required :-

(i) to any reduction or t'nCI·ease of taxation or other measure which 
would substantially afiect Indian I'evenues, 

(ii) to any important new departure in financial policy, such as matiers 
relating to currency operations or debt, 

(iii) generally, to any matters, which raise important administra
tive quesiiens or involve considerable expenditure or outlay of an un• 
\l&ual or novel character. 
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The Governor-General and his Council are a.ppointed from 

Extent of the 
"Home," and the former is usually a politician 

Vioeroy's respensi- or administrator of experience from England. 
bility The utmost effect, therefore, of his . sub

ordination. to the Secretary of State could only be that, if 
he felt disposed to differ from the policy of the Secretary 
of State, he must yield up his private opinion or resign. If 
he yields, he becomes in effect a mere creature of the "Home" 
Government. If he resigns, there is no constitutional means in 
India by which he can vindicate his position, or have ~arried 

out the policy which he deems necessary for the welfare of India. 
It is to be noted that in this respect the Government of 
British India differs from that of the self-governing Colonies .. 
If the Secretary of State for the Colonies, through the Governor 
or Governor-General of that Colony, vetoes any legislation or 
other proposa\ the members of the Colonial Government can 
resign and appeal to their constituencies and, if the iatter 
support them, the " Home " Government becomes virtually 
powerless to proceed further. The responsibility of ·the 
Government of a self-governing Coiony rests upon and 
could be enforced by the will of the people of the Colony 
and not that of the "Home" Government. The· Governor
General in India may resign, but the Government . of 
India, consisting of the Councillors and his successors, 
are bound to carry out the orders of the ~~ B.:ome " 
Government. The legal and political responsibility of ·the 
Government of India is only towards the" Home" Govern
ment, and there is no constitutional arrangement by which they 
could be made responsible to the people of Inili~.- The Go
vernment in India is primarily based upon principles of bene
volent despotism and such responsibility as the Govern-. 
ment of India might feel towards the people of India 
is only moral and based upon their sense of justioe 
and righteousness and upon the effect of such e:ipressei 
publio opinion in the country as could, if possible, make 
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itseU felt through the now enlarged Legislative Councils 
and otherwise. • 

Yet, when all has boon sa.id a.s to the measure of subordin&

Wide powers of 
Vioerey 

tion of the Governor-General to the Secre
tary of State, the fa.ct remains that British 

· India is under the immediate adminis
tration of the Viceroy and his Council In the ordinary 
course of business, where the Secretary of State is not disposed 
unduly to interfere with the Governor-General a.nd his Council, 
the powers of the latter are pra.cticaJly unlimited for efficient 
administration and the furthera.noe of the welfa.re a.nd progress 
of the country. In a. country where personal government; 

• It ha.s been claimed by ne less an authority tha.n Sir Valentine 
Chirol ('Indian Unrest' :Macmillan & Co., 1910) that the effect ef the 
reoent constitutienal reforms introduced by Lord Morley and Lord Minto, 
designed as they are te give some respansible share to the representa
tives ef the people, in the work net anly of legislation but of every day 
administration. is calculated te lead to further devel<~pments in the 
direction of increasing the responsibility ef the Governor~neral 
and lus Council to the representatives of the people in India 
itself, and that in furtherance ef this purpose it is necessary tha.t the 
centrol of the ' Home ' Government must diminish. In this view the 
interference of Parliament in the details of Indian Administrati~tn is, 
he has contended, undesirable. He writes : " The peculiar conditions of 
India exclude the passibility of Indian self-Government en Colonial lines, 
but wha.t we may, and probably must, look forward to at ne distant date 
is that, with the larger share in legislation and administratien secured to 
Indians by such measures as the Indian Councils Act, the Government of 
India will speak with growing authority as the exponent of the best Indian 
epinion within the limits compatible with the maintenance of British 
Rule and that its voice will therefore ultimately carry scaroely less weight 
at home in the determination ef Indian policy than the voice of our self
governing Dominions already carries in all questions conoerning their 
internal development." There can be no doubt that to the extent the 
executive administrations in India develop a 11ense of constitutional res
ponsibility to the representatives of the people in the Councils, to that 
extent it would become nnneoessary fer the Parliament to exercise control 
which it has now the power to do and sometimes does. But whether and 
how far it is pessible and safe to anticipate such development and 
dispense with tha.t centrol in advance and how far such a process is 
likely ef itself to defeat the purpJse in view are questions which 
arise for discussion. It is nnnooessary for our purpose to pursue this 
political speculation further. Sufficient has been said, it is ~eved, to 
give an idea of the constitutional view to be taken ef the position of the 
Viceroy and Gevernor-General of India and his Council in relation to 
~e Secretary of State and the Parliament of the United Kingdom t;o whom 
he is constitutionally responsible. and the right political principles 
bJ' which this question has to be examined and discussed. 
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bas played so large a part, the personality of the Viceroy 
and Governor-General, as the representative of His Majesty 
the King-Emperor in India, has always been looked upon to a 
great extent as the sign of just and benevolent Government, 
though the tendency of departmentalism, as we shall see presently, 
has steadily gone to reduce his personal factor in administration. 
The Governor-General, moreover, as we have observed in a. former 
chapter, is the repository of all those legal prerogatives and powers, 
privileges and immunities, which have become vested in him as 
the representative of the British Crown and as the successor on 
behalf of the Crown, to the old territorial rulers and princes of the 
land. These rights which the Governor-General in person and the 
Executive Government collectively have inherited, vary from 
the important rights of the State to the land revenue 
in India, to receiving formal nuzzers, which are touched 
and returned, from chiefs and princes. The prerogative of 
pardon and mercy reside in the Governors and in the Governor
General, and the Imperial and Provincial Governments have been 
expressly strengthened in the exoccise of this power by the Criminal 
Procedure Code. The Governor-General, and the provincial heads 
of Government too, can claim the priority of Crown debts over 
other debts. They are. also entitled to the benefit of the rule that 
the Crown is not bound by statute unless expressly named therein. 
The Governor-General in Council has also, by virtue of delegated 
authority and subject to the control of the Secretary of State, the 
powers of making treaties and arrangements with Asiatic States, 
of exercising jurisdiction and other powers in foreign territory, 
and of acquiring and ooding territory. 

In the exercise of such vast and va.ried powers and the 
discharge of responsibilities so great and 

'Council Govern-
ment': Its History growing, towards the people in India and 

the Government in England, as those which 
the Acts of 1858 and 1861 and the subsequent series of admi
nistrative regulations have imposed on the Governor-General hi 
Council, it is hardly to be expected that the plan of conducting 
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the business of the Government of India. should not from 
time to _time undergo marked changes. This plan bas, 
however, throughout proceeded upon what bas been termed 
a. scheme of " Council Government. " Its evolution in 
different parts of the British Empire is full of interest 
to the student of political institutions, while its peculiar 
evolution in India. as a mode of conducting the highest 
class of administrative business is, according to John 
Stua.rt Mill, " one of the most sucoessful instances of the 
adaptation of means to ends which political history, not hither
to prolific in works of skill and contrivance, has yet to show". 
It is worthwhile therefore to go in somewhat more detail than 
might he thought necessary, into the origin and development 
of Council Government generally in tho British Empire in this 
connection, as it will serve to explain many important features 
of the Indian Constitution and will have an important bearing 
in the discussion of questions as to the future trend of this 
institution in India. 

Council Government, as such, may be described a.s an even 
older institution than that of the Cabinet 

The early Council· 
governed Colonies and, indeed, represents the first rudimentary 

form of Colonial Government with which 
Great Britain began her territorial expansion in the East and 
in the West. As early as King James' reign, Sir Francis Bacon in 
his essay on "Plantations "observed :-" For Government, let 
it be in the hands of one assisted with some counsel." It wa.s 
the Council-governed Colony or plantation of the earliest type 
on which the first settlements of the East India Company in 
India. were modelled. Before the close of the 18th century, 
however, the Council-governed Colonies in the West bad ap-. 
proxima.ted to a. single type of government, and they came to 
comprise most of the important British Colonies in America. and 
in the West Indies. According to Professor Lowell, the author 
of the " Government of England," this type was that of 
a. Governor a.ppointed by the Crown a.nd a. legislature with a. 
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popular branch elected by the inhabitants of the Colony 
possessing the power of the purse. " For any people with 
English political traditions,'' he observes, " that was the. 
natural form to adopt. · Where men of English stock were the 
predominant element in the population, it was impossible to 
refuse them an elective assembly empower~d to levy taxes and 
appropriate the proceeds; and, on the other hand, the Governor 
must be appointed by the Crown if any real connection with 
the parent state was to be maintained."• So far is this true 
that, as a. matter of course, the same type of government has 
ordinarily been adopted by the United States for the adminis
tration of her territories and dependencies. At the time 
when British institutions took root in Canada, however, 
it was decided that circumstances did not permit the creation 
of representative institutions. The Quebec Act of 1774 set 
up instead a legislative council of persons appointed by the 
Crown. The further history of Canada lies in the direction of 
the acquisition of responsible self-government, but, at the close 
of the 18th century, both in that Colony and in other Colonies; 
the government consisted of the familiar type of a. royal 
governor and an elected assembly. 

In the Charters which were granted to the East India. 
Company at the time of their early settle

Councils in early 
Indian Charters ments and acquisitions in the seventeenth 

and eighteenth centuries, this familiar 
type was modified to the extent of omitting the elective 
assembly which, under th~ circumstances of the British occu- · 
pation of territories in lndia,--an occupation then made 
more for trade purposes than for permanent colonial settle
ment-could not be established among a population of non
British antecedents amidst whom the British settlers numbered 
but a handful. The earlier Charters, therefore, established 
institutions consisting of a Governor and a. Council for · 

• The Government of England by A. Lawrence Lowell [Macmillan) 
Yo!. n, page 393. 
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the administration of territories in and around :Madras, in and 
around Bombay, and in and around Calcutta, with their 
dependencies. The Governor-in-Council, in the absence of an 
elected Council, was given the power to legislate along with 
the power to administer, and the distant factories sub
ordinate to these' Presidencies,' as they came to be called 
were administered· by a Chief and Council or by Residents 
according to tbeir importance. 

The Regulating Act which was passed about the same time 

The Ceuncils un
der the Regulating 
Act, 1773 

as the Quebec Act, took further steps in the 
same direction by providing a consolidated 
constitution for all the territories under the 

rule of the Company in India. The original system of govern
ment by mutually independent and unwieldy Councils of mer
chants with Presidents at the Presidency towns, not merely 
gave rise to gross abuse but was found hardly adequate for the 
management of the local affairs, even of a large trading corpo
ration. The system became quite impossible as soon as the 
Company was called upon to fill a more important role. The 
governing body which till then_ consisted of a President or a 
Governor and a Council composed of the senior servants of the 
Company, exercising their powers collectively and issuing their 
orders in accordance with the votes of the majority, was, there
fore, altered by the Regulating Act which, as its preamble 

·. stated, was enacted ' for the better management ef the affairs 
of the East India Company as well in India as in Eurepe'. 

The form of Council Government which that Act provided 
for the government of India and Bengal, as 
well as for that of the other two Presiden-

Executive Coun
cils : Advisory and 
Administrative cies, made a departure from one or two im
porta.nt features in the prevailing type of colonial coll!'ltitutions 
then in vogue, which they have subsequently retained to the 
present day in most of the Crown Colonies. The general out
ward marks of a Colony then, as now, have been that it is 
administered by a Governor assisted by an advisory body called 
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the Executive Council which includes the official heads of th~ 
principal departments. while the power of legislation is vested 
in a separate legislative council In many of the Crown 
Colonies at the present time. the members of the Legislativ~ 
Council either serve in virtue of their offices or are nominated 
by the Governor. In others, the nomination of a llmitecl 
number of members is entrusted to public bodies. In some, thera 
are representative members elected in local constituencies by 
electors having a prescribed qualification. Other Council
governed Colonies have a nominated legislative council and ·a 
separate representative assembly-a system which once prevailecl 
more extensively but, as in all other cases, has been voluntarily 
surrendered as less suitable to the needs of the Colony than 
that of a. single legislative body. In some cases, representation 
has been surrendered altogether and Colonies which once elected 
their legislature have accepted government by a legisla.tiv~ 
council wholly consisting of official and nominated unofficial 
members. Only governments having a legislative council of 
this description are, in the proper sense of the term, Crown 
Colonies, but all Council-governed Colonies as distinguished from 
self-governing Colonies are. however, described in popular usage 
as Crown Colonies. 

The Regulating Act, on the· other hand, provided that 
the whole Civil and Military government of the Presidency of 
Fort William shall vest in the Governor-General in Council, 
who was to be bound by the votes of the majority of 
those present in their meetings. This power of the Conn·· 
cil to over-ride the wishes of the President who was only 
given an additional or casting vote, is not expressly found 
to exist in the system of Council-Government in the Crown 
Colonies, where the councils have been treated as more or less 
advisory. In many of them-a.ndof these the earlier African 
and American Colonies, as well as Ceylon and Cyprus in 
later times, may be taken as typical-the executive councils 
consist of but the subordinate officials of the Government. 

8 
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In others. such as lW:.. liAmitius. Briti;;h Guiana. and 
Hoog-Kong. it; includes the!;e as well as paid or unpaid 

memben from outside-in the former two elected. and 
~ the two la.Uer nominated-as represenWiT"es of the 
legis1a1ures established in the. Colonies. One consequence of 
~ difference is.thU whereas t;he ads. of GoT"emment; in all 
Crown ~es -are the ads of the _Go-rernor. Lieuten&nt;

Govemor 01'. High Com.missiooer as the case may be. and the 
Councils are trea.ted as adrisory only. in India. the ads of 
~t; are leglilly the ads of the body consi:.-ting of the 
_Governor 01' Gol"ellllr-Genenl and his Council. 

The second marked di1ferenee to be noted is that 1rhile the 
normal type of~ in a Crown 

Camcils. Ese-
eatne ud Legisla- Colony always included the estal:Jishment; 
me of a legisla.tire r:ooncil on a more or less 
r_epresentama ba.sis, both the Begnla.ting Ad; which established 
t.he Imperial Cotmcil a.nd the earlier .A.c:ts which esbhli>hed 

the Pro-rincial Councils. in India did noli poceed to &eli up such 
separa.t.e councils for legislative pmposes.• This significant; d&
ria.tion is" c1iflicnlt; to explain. bm ii may be" surmised tha.t; a.:; 

the settlement;; of the British in India s1arled only aa 
· cioiDIDereial elllrqiOts and not aa Colonies proper. where 

Englishmen proposeiJ to take a permanent; hahi~. 

\he need and the desire for a representalire council may 
Doli have been felt. Besides. il has to be remembered _thU 

the Governors and Councils professed to ad as the agents 

of a trading corpon.tion. and as this corporation itself. 
under its Charter and throogh its Courm of Protzietcn and 
I>iredon;. had the power of making regula.tions and ordinances 

for the govenunenl; of the eorporation and its dependencies, the 
estaNishmenl of a separate )egislafu-e assembly for and in the 
trade settlements theuu:elyes was noCi thoughl; of until the neces

sity for specific law malcing itaelf arose in India.. Accordingly. 
when aJ; the time of the BeguWing Act;. il was fonnd necessary 

.1o invesli some power of legislAtion in the local au1hori:ies, for 
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tb£1 good order and civil government of the groWing settlements 
of the British in India, it was vested in the Governor-General 
in Council. But this power was probably treated as a· ·mere 
piocess of legislation 'supplementai to the laws of the 're~lm' of 
England which; it was assumed, were applicable to all :the 
territories subject to the East India Company and to all th~ 'sub•: 
jects of Great Britain resident therein. The Governor-Gerieral-in' 
Council was thus invested with powers, ' to make and issue 
such rules, ordinances, and regulations for the gopd order 
and civil government of the Company's . Settlement ~~ot F~t 
William and the subordinate factories and cities as sho~J. 
be. deemed just and reasonable and should not be repugnan~ 
to the laws of the realm and to set, impose, inflict. and J,aVj': 
reasonable fines and forfeitures for their breach.'· ThiS: 
extremely limited power of law-making was further subject to: 
the important restriction that these rules and regulations w13rJ 
not to be valid until duly registered and published at the· 
Supreme Court ·of His Majesty, which was then established at 
Calcutta with the assent and approbation of the Court of 
Directors, while they could be set aside by the King-in-Council. 
A copy was · to be kept affixed conspicuously in the India 
House and copies were also to be sent to His Majesty's Pr~· 
cipa.l Secretary of State. 

The later development of the legislative councils in India':· 

, Council-Govern· 
ment is Committee
Government 

and the acquisition of plenary powers by 
them will be dealt with in a subsequent 
chapter .. It is only necessary here·oo' lay· 
stress on the fact that Council-Government· 

as established in India by the Regulating Act was a 'Committee. 
Government,' and not a ' one-man-government '· with an ·aa:. 
visory Executive Council such as was established in the Crown 
Colonies. Subsequent events, however; have gone- to streng: 
then the position of the Governor or . Uovernor-General. as 
the responsible head of the 'executive, as also the position of 
members of the Executive Council as ·administrative heads 
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of importan~ department& of State. But the essential 
eh.ra.cteristic of Committee-Government bas continued to 
attach to the forms of executive administration in India. 
As already observed, all acts of the Govemmenh in 
India, lmperi&l or Provinci&l, always issue in the na.me of 
the Governor-General or Governor in Council as the c:ase 
maybe. 

The method of putting governmental authority into com· 

Com.mitt.ee·G o v
ernment, an old and 
familiar constitu
tional expedient 

mission a.s it may be called is, however, not 
an innovation which began with the growth 
of governmental machinery in India. It is a 
familiar constitutional arrangement in all 

British institutions and may be tra.ced. fa.r into the past of 
English constitutional history. Students of the English consti
tution will ea.sily reea.ll that, at the close of the Revolution in 
1688, the practice of putting the high appointments of State into 
commission was a very well-known expedient. The appoint
ments of Lord High Treasurer and Lord High Admiral in 
England were, after that period, entrusted respectively to the 
Committee of the Lords of the Treasury of the Privy Council 
and to the Committee of the Lords of the Admira.Uy of the 
Privy Council. In qnite recent times, in the case of the W&r 
Office, the appointment of the Commander-in-Chief of His 
Majesty's forces to which the members of the Royal family long 
clung, was abolished in 1904 with the death of the Duke of 
Cambridge, and supreme authority over the Military forces of the 
Empire was then entrusted to 1\D. Army Council assisted by Lhe 
Committee of Imperial Defence. .Again, in respect of the new 
departments of State and administration which have grown np 
during the last and present centuries, we have ha.d Boards or 
Committees of the Privy Council established and entrus~ by 

statute with the a.dministration of the departments of Local 
. Government, Education, Trade, and Agriculture, and though 

the work oftbe departments is virtually carried on by a. single 
Minister, ho is yet styled the President of the Board of Local 
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", overnment, Education, Trade, or Agriculture a.s the case may 
be, and the idea. of Committee administration, is still 
kept up by the manner and style of issuing orders a.nd 
proceedings. 

It is, of course, not possible to trace any further analogy 

llfetita and de· 
merits of one-man 
and 0 om m i t te a
Government 

between the growth in Engla.nd of these 
later Boards of the Privy Council~ and 
their Presidents who have now become 
members of the Cabinet, and the develop· 

ments which Council-Government has undergone in. India, 
but it is neoossary to bear in mind that h<?th of them originated 
in the process of substituting a. eommi ttee in place of a single 
individual holding executive authority. Tho relative advantages 
and disadvantages of either are differently appraised at different 
times. When monarchy was put into commission in ancient 
Greece and Rome and the offices of high Ministers of the Crown 
in England were constituted into Boards in the seventeenth 
century, such action was prompted more by the fear of the 
consequences-which ll60ple owing to past experience dreaded
of concentrating full discretionary power in the hands of a 
single individual than by a belief in the maxim ofexperience 
enunciated. by Mill, " that in the multitude of counsellors, 
there is wisdom and that a man seldom judges right, even in 
his own concerns, still less in those of the public, when, "he 
makes habitual use of no knowledge but his own, or that of 
some single adviser ". Whether either or both of these consi
derations operated on the minds of those who, in the Colonies. 
of Great Britain vested government " iu the hands of one 
assisted with some counsel "-as Bacon put it-it is unneces
sary to discuss· But when by the Regulating Act of 1773, the 
British Parliament pmceeded to set up for the whole of the 
Company's territories in India, a. system of Council-Government 
by which the authority over, and administration of those 
possessions was directed to be carried on by the vote or 
opinion of the majority of the Council over which the Gover-
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nor-General· presided, it 'certainly unaerra.ted the a.dva.nta.ges of 
the other· ·general principle laid down by Mill that " every 
executive function, whether superior or subordinate, should be 
the appointed and responsible duty of a. given individual." 

. The administrative difficulties and deadlocks which arose 
· in working the provisions of the Regulating 

Act in this ~d other respects,led next to the 
Council - Govern

ment in Mill's day 
- development of the idea. that, while effective 

power and full or final responsibility should reside in the hands 
of one, the counsellors or advisers should occupy a. position of 
responsibility for the advice tendered or opinion given. At the 
time, therefore, when Lord Cornwallis was appointed to succeed 
Warren Hastings as Governor-General, the Regulating Act was 
modified so a.s to empower the Governor-Genera.! to over-ride the 
majority of his Couneil in special.cases a.nd act on his own responsi
bility~ In fact, Lord Cornwallis, mindful of the bickerings which 
had impeded W arran Hastings in his administration, went so far as 
to give it as his opinion to 1\Ir. Dundas, President of the 
Board of Control, at the close of his . administration, that "no
body but a person who had never been in the service and who 
was ·essentially unconnected with its members, who was of a. 
rank far suxpassing his associates in the Government, and who 
had the full support of the Ministry at Home, was competent 
for the. office of (}overnor-General." · These considerations have, 
with a. single exception, been kept in view since, and an Act 
passed in 1793 further strengthened.the position of primary res
ponsibility and power which the Governor-General thenceforth 
assumed. The system of "Council-Government," as thus esta
blished, was deemed by John Stuart 1\Iill to possess peculiar merits. 

In his essay on "Representative Government," he oh-

serves :--, ; 
"The Councils should be consultative merely, in this sense, that 

the ultimate· decision should rest undividedly with the minister himself ; 

out neither ought they to be looked upon, or to look upon themselves as 
ciphers; or as capable of being reduced to such at his pleasure. The· 
adviserS attached to 'a powerful and perhaps self-willed man ought to be 
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placed under conditions which make it impossible fot: them, '-':~tl'loot 

di~cr~dit, not to exPress an opinion, and impossible for him not to listen 
to and consider their recommendations, whether he adopts them or ~ot. 
The relation which ought to exist between a chief and this description of 
advit>erS is very accurately hit by the constitution of·the Governor-Gene
ral and thollll of th~ different presidencies in India. ' These Coun~ils are 
compot>ed of persons who have professional knowledge~ of Indian 
affairs, which the. ·Governor-General and Governors usually lack, and 
which it would not be desirable to require of them. As • a rule, every 
tnember of Council is expected to give an opinion, which is, of cowrse1 very 
often a simple acquiescence ; but if there is a difference of sentiment, 
it is at the option of every member, and is the invariable practice, to 
record the reasons of his opinion ; the Governor-General or Governor 
doing the same. In ordinary cases the decision is according to the 
sepse of the majority ; the Council, therefore, has a substantial p~rt .in 
the Government, but if the Gove~nor-General or Governor thinks fit, he 
inay set aside even their unanimous opinion, recording his rea~on~. '.The 
result is that the chief is, individually and effectually, respmisible for e'very 
act of the Government. The members of Council have only the r~sp"ousi
bility of advisers ; but it is always known, from documents capable of 
being produced, and which, if called for by Parliament or public opinion I 
always are produced, what each has advised, and what reasons he gave 
for his advice ; while from their dignified position and ostensible parti• 
cipation in all acts of Government, they have nearly as strong_ motives 
to apply themselves to the public business, and to form and express a 
well-considered opinion on every part of it, as if the whole responsibility 
rested with themselves-" 

The progress of. Indian Government since Milrs day has 
made his language to some. e~tent inappli

ed~~~!r=:~t alter- cable to the actual methods of business 
and manner of administration. pursued by 

the Government of India. The distribution .of business 
amongst the Members of Council that has taken place since 
Mill wrote bas devolved greater responsibility on them in 
regard to ordinary· business. The Governor-General, of 
course, is nominally associated with every act of the 
executive Government. Neither the Governor-General indi~ 

vidllally . nor the Council collectively is actually, responsi· 
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ble for much of the ordinary businesa of administration, 
which is transacted by the Member in charge of the particular 
department. So much as rega.rds what Mill termed the chief's 
individual responsibility for eve1·y act of the Government. 
Turning now to effectual responsibility, Mill derived this 
characteristic of Council-Government from the power possessed 
by the chief to override even a unanimous verdict of the Council. 

· This power.jtill exists on the statute-book, but is gradually 
falling into disuse. The power was originally vested in the 
Governor-General with a view to counteract factious opposition 
in the Council. The most notable exercise of it during the 
last 30 years was by Lord Lytton when he repealed the Indian 
Cotton duties in pursuance of a. mandate from the 'Home' 
Government. Since then the power has lain dormant mostly 
and a tendency has developed in most Governors-General to 
embark on a policy only if a majority of the Council concur in 
it and not to take on themselves the sole responsibility of 
initiating and carrying it out. This is only natural. The task 
of Indian Government is becoming every day more complicated 
and an English statesman fresh from 'Home,' with no know
ledge of India, has, of necessity, to defer to the opinions of his 
colleagues. This may mean in some cases the surrender of 
his better judgment and wider outlook to the views of col
leagues, most of whom are nurtured in a narrower groove and 
have not at any time in their career felt the restraining hand 
of popular control. On the other hand, it also acts as a curb 
upon a Governor-General who may wish to introduce and 
carry out in India measures unsuited to local conditions. 
At the same time, the existence of the power to override the 
Council bas in cases in which the Viceroy's determination to use 
it, if necessary, becomes known, usually sufficed to induce the 
!llembers to withdraw factious or ineffective opposition. 

It iii therefore apparent that, while the individual and 
-effechtal responsibility of the chief for every act of Government 
cannot be said to be a correct representation of the actual 
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methods of Council-Government at the present day, the status 
of the Councillors , themselves has changed fro,m that of mere 
advisers to that of heads of important departments of the. State, 
responsible indidually for all· ordinary business relating to 
their particular departments. In this latter respect, the 
Governor-General and his Council have approximated to the 
positioD of Ministers in England in charge of great depart
ments of administration, held together by a system which baa 
been frequently compared to that of Cabinet Government in 
England, but which is in fact very different from it. · 

It is worth while to go somewhat more fully into this ques
tion. The changes that have been brought 

Its disadvan-
tages about in the system of Council-Govern-

ment, as described by Mill, are the natural 
outcbme of the rapid progress of the Indian Government and 
the changes it underwent in the middle of the nineteenth 
century; To us in the twentieth century, it is no doubt ob
vious that if every case or paper was supposed to be laid before 
the Governor-General and the whole Council, and to be decided 
by them collectively, a" more cumbrous and impossible system," 
as Sir John Strachey says, could hardly have been invented. 
But those who had grown up under the system could not 
peroeive its inconveniences as acutely. Moreover, the rea.son 
that enabled such a system to last so long was tha!i 
in matters requiring prompt and vigorous action, it 
was not really acted upon. Events, however, precipitated 
the change after the Mutiny. The growth of administrative 
business became very great and Lord Canning availed himself · 
of a power to make rules under the Indian Councils Act, 1861, 
to improve the usefulness ~f the Members of Council and the 
efficiency of administration. Section 8 of the Act empowered 
the Governor-General to make rules and orders for the more 
convenient transaction of business in his Council, and every 
order made or act done in accordance therewith was directed 
to be treated as being the order or the act of the Governo~~ 

t 
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General in Council Rules were made by Lord Canning 
assigning. to ea.ch Member of 1;he Council a separa.te de-

. pa.rl;ment, the Governor-General himseU keeping the Foreign 
Department in his hands. The change, however, does no1; seem 
to have gone far enough, for we find Sir Henry Ma.ine com
plaining of the cumbrous manner in which business was done 
during the time of Lord .Elgin., Lord Canning's successor, in 
lhe following terms:-

.. , ·"A division or"bo.siness was made between the G<lvemor-Gerieral 

in the Upper Provinces (whither he had gone on account of military .00 

political business) and the President in Council at Calcutta. E~bing 
which was of impol"tance was referred directly to the G<lveroor-General., 

and there was either a rule or an understanding that if any matter 

:wvhiclt came before the President in Council :r.sswned, contrary to er 

pectation, the least unportance, it should be sent on to the Go¥ernor
Geueral. • • • Except in reg~d to matters belooging to the Foreign 

Department, of which it was usual for the G<lvernor~ himself to 
. • t ; ~ • . ' : • 

undertake the primary management, the severance of the Governor-

General from the Coundl dislocated the whole machinery of G<lvem
menL 1 believe it to be impossible foc any human arrangement to 
have workeli more perversely. Lord Elgin was distinguished by 

remarkable caution-though I doubt whether his caution was practical

ly greater than that which any man oomparati¥ely fresh from England 

would display under similarly vast responsibilities-and all 01" most im
portant matters were transferred by him over a clli.--tance of 1,500 miles 
foc the opinions of his Council. The result was that a great deal of 

work was done twice over, and a great deal not done at all·" 

The reform of procedure, however, was completed by Lord 
Lawrence and the mechanism of t.he Sup-

Its development; 
reme Government of India. a.s iii worked 

during the time of the successor of Lord Lawrence has helm 
·graphically described by Sir William Hunter in his nluable 
biography of the Earl of Mayo, from which we taka the 
following passages, a.s they serve to illustrate the ne:d stage in 
the developmen~ of Council-Government.-

" Lord Mayo, besides his duties as President of the Council., and. 
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final source of authority in each of the seven departments, was there• 
fore in his own person Foreign Minister and Minister of Public Works . 
.All routine and ordinary matters were disposed of by the Member of 
Council, within whose department they fell. Papers of greater import· 
ance were sent, with the initiating Member's opinion, to the Viceroy, 
who either concurred in or modified it. If the Viceroy concurred, the 
case generally ended, and the Secretary worked up the Member's. note 
into a letter or resolution, to be issued as the orders of the Governor_ 
General in Council- But in matters of weight, the Viceroy, even when 
concurring with the initiating Member, often directed the papers to be 

circulated either to the whole Council, or to certain of the Members 
whose views he might think it expedient to obtain ori the question. In 
cases in which he did not concur with the initiating Member's views, 
the papers were generally circulated to all the other Members, or the 
Governor·General ordered them to be brought up in Council. Urgent 
business was submitted to the Governor-General directly by the Secre
tary of the Department under which it fell ; and the Yiceroy either 
initiated the order himself, or sent the case for initiation to the Member 
of Council at the bead of the department to which it belonged. 

"This was the paper side of Lord Mayo's work, All orders issued 
in his name. Every case of any real importance passed through- his 
hands, and either bore his order, or his initials_ under the initiating 
:llember's note. Urgent matters in all the seven departments went 
direct to him in the first instance. He had also to. decide what cases 
could be best disposed of by the departmentall\Iemloer and himseli, and 
what ought to be circulated to the whole Council or to certain of the 
:llembers- In short, he had to see, as his orders ran in the name of the 
Governor-General in Council, that they fairly represented the collective 
views of his Government. 

"The Viceroy also gives one day a week to his Executive Counci1.· 
In this Oligarchy, all matters of Imperial policy are debated with Closed 
door!l hefore the orders is~ue; the Secretaries waiting in an ante-room and 
each heing summoned into the Council Chamber to assist his Member 
••hen the affairs helonging to his department come on for discussion, 
As the Members have all seen the papers and recorded their opinions, 
they arrive in Council with their view!! accurately matur~, and but l~ttle 
speechili.)ing takes place. · Lord Mayo, accustomed to th~ free flo~_of 
Parliamentary talk, has left behind him an expreSI!ion. of surprise at the 
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rapidity with which, even on the weightiest matters, the Council came 

to its decision, and at thfl amount of work which it gut through in a day. 

His personal influence here stood him in good stead. Io most matters, 

he managed to avoid an absolute taking of votes, and by little compro

mises won the dissentient l'tlembera to acqaiescence. lo great questions 

he almost invariably obtained a substantial majority, or put himself at 
the head of it ; and under his rule the Council was never for a moment 

allowed to forget that the Viceroy retained the constitutional power, 
however seldom exercised, of deciding by hie single will the action of 
his Govemment."0 

It will be seen from this that, though the Council wa.s re

Its present ten- modelled after the Act of 1861, it continued 
dencies for long to retain the essential characteris-

tic which Mill claimed for the system of 
' Council-Government,' viz., that the chief is individually and 
effectua.lly responsible, if not for every act of Government, 
at least for all really important acts of the Government, the 
Members having only the responsibility of advisers therein. 
Now, if we next take a. later description of the manner in which 
the executive business of thlf Governor-General has been 
carried on, we find a few more changes. Sir John Stra.chey 
describes the system as follows :-

''Although the separation of departments in India is less complete 

than in England, and the authority of the Member of Council mnch less 

extensive and exclusive than that of an English Secretary of State, the 

l\l~mbere of Council are now virtually Cabinet Mini::;ters, each of whom 

has charge of one of the great departments of Government. Their 

qrdinary duties are rather. those of administrators than of councillors. 

The Governor-General regulates the manner in which the public business 
shall be distributed among them. He usually keeps the Foreign Depart

ment in his owo hands ; the other departments are-Home, Revenue aud 
Agricult~, Finance and Commerce, Military, Public Works, and Legis· 

lative. While the Member of Council takes the place of the English 

Secretary of State, there is in each department a Secretary holding a 

pc;>si~_on analogous to that of a permanent Under-Secretary in Eugland . 

. _.~, Life of the Earl of Mayo. By Sir William Wilion Hunter. 
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It is the duty of this Secretary to place every case before the Governor
General or Member in charge of his department, in a form in which it 
is ready for decision. He submits with it a statement of his own 
opinion. In minor cases, the Member of Council passes orders which 
are final. If the matter be one of greater iJDportance, he sends on the 
papers, with his own orders. to the Governor-General for his approval. 
1f the Governor-General concurs and thinks further discussion unnecessary 
the tnders are i~sued. If he does not concur, he directs that the case 
sha I be brought before the Council, as in England an important case 
might come before the Cabinet. The duty rests upon the Secretary, 
apart from his responsibility towards the Member of Council in charge 
of the department, of bringing personally to the knowledge of the 
Governor·General every matter of special importance,''* 

On the other hand, Lord Curzon, with all his bias 
towards pro-consular authority, was inclined to the view that 
the Government of India was a Committee-Government, and 
not one by the responsible head of it. In one of his farewell 
speeches in India, he said :-

"Never let it be forgotten that the Government of India is conduct: 
ed not by an individual but by a Committee. No important act can be 

taken without the assent of a majority of that Committee. In practice 
this cuts both ways· It is the tendency in India as elsewhere, but 
much more in India than anywhere else that i have known, to identify 
the acts of Government with the head of the administration. The 
Viceroy is constantly spoken of as though he and he alone were the 
Government. This is, of course, unjust to his colleagues, who are 
equally responsible with hinu;elf, aBd very often deserve the credit 
which he unfairly obtains. On the other band, it is sometimes unfair 
to him ; for be may have. to bear the entire responsibility for administra~ 
tive acts ~r policies which were participated in and perhaps originated 
by them . . • In the previous records of Indian Government, I have 
often come across sparring matches between illnt~trions combatants, and 
conteutious minutes used to be fired off like grape-shot· at the head of 
the Secretary of State • . • The Viceroy bas no more weight in 
his Council than any individual Member of it''·t 

· • India-its Administration and Progress. Second Edition [Macnlll• 
lao] p. 60. · . . 

t Lord Curzon'& Indian Speeches, edited by Sir Thomas Rayleigli 
[Macmillan} Vol. II, p. 299. . . 
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If the Council or the system under which the Council 
works has come to wield the power which even such a strong 
Viceroy as Lord Curzon is prepared to attribute to it, we may 
form some idea of the extent to which departmentalism and 
devolution have tended to remove the Viceroy and Governor
General from that; position of primary responsibility which 
t~e statutes intended to vest in him. 

It is no doubt true, as a former Member of the Viceroy's 
Executive Council wrote, that the old system involved an 
amount of minute writing which seems now hardly conceivable, 
and that fifty years ago, the Governor-General and the Council 
used to perform work which would now be disposed of by an 
Under-Secretary. But the evolution of departmentalism, even 
if inevitable or necessary in administrative progress, is by no 
means a merit-in the political progress of Governments unless 
it is the result of popular or legislative control over the execu
tive. If carried too far in the administration, it will tend 
to diminish, if not the sense of personal responsibility to the 
public in India. and to the Government in England in the head 
of the Indian Government, at least the opport®ities for his 
personal initiative in the sev:eral departments of administra
tion, while it is also likely to reduce his personal factor in an 
iinpersonal system which is subject to no regular constitu· 

tional checks. 

It may be noted in this connection that Lord Morley, with 
whose name as Secretary of State the recent political reforms 
have become associated, like the profound student of 1\Iill that he 
is, has apparently adopted the older view of the political philo
sopher as regards the character of the Executive Councils. In 
his well-known Reform Despatch of the 27th November 1908, 
dealing with the proposals for tl~e creation of Executive Councils 
in the Provinces under Lieutenant-Governors, he has expressed 
the opinion that the flj.nctions ·of the Councils should be, more 
especially j.n view of the enlargement of the powers and duties 
of the Legislative Councils, to ens lire that-.. the judgmeat _of ~e 



Lieutenant-Gol"ernor should be fortified or enlarged by two 01' 

more competent adrisers, with an official and responsible 

share in his deliberations." 
\\nether this is so or no&;, it mlll>-\ be clear that • Council' 

Council - GQvern
ment, not Cabinet 
Govemmenl 

Government, whether of the old or the uew 
type, is not Cabinet Go¥ernment nor the 

Members of Council Cabinet llinisters--..s 
Sir John Strachey seems to put it-and students of the Indian 
Con..~tutional system should note the distinctioiL The 
necessary implication of the words, •• Cabinet Government." is. 
r:o¥ernment by a body of people constitutionally responsible to 
the Legislature-a thing which is entirely absent in the Indian 
Executi¥e- .. The essence of responsible government;• said an 
eminent English statesman, the late Lord Derby, "is that mutual 
bond of responsibility to Parliament one for ano!iher, wberein
a Government a.cting by party go together, frame theirmea.stlre!l 
in concert, and where, if one member falls to the ground, the 
others almost, a.s a matter of course, fall with him_" This is as 
far from being the case in regard to India a.s could be possihJe_ 

The Members of Council are mainly of the permanent Civil Ser
vice and do not and need not resign if their policy is disapprov..: 
ed. For instance, when in consequence of the eenstire of the 
Marquis of Salisbury referred to earlier in the chapter, Lord 
Northbrook resigned, Lord Lytton had to take the headship of 
a Council in which he found himself in a permanent minority 
as to the policies on which he came with a mandate•_ With 
the power to o¥errule the majority which he possessed, with 
the support of the Home Government and with the exercise of 
a great deal of tact and good feeling, he managed to get on, 
tho~h in one important matter he had to exercise his e:xtraordi
narr powers. The political conception of a Cabinet, on the 

• " From day to day and hour to hour,• wrote Lon! Lyttoa to ilie 
llirquis of Salisbury a.& soon r.s he anived in Indla ; " I f011Dd as I ap
proached Calcotta, that the ~pirit of anticipative an\af!Onism to dle oew 
\-iceroy W&s so 10trong on the put of the Conncil here Lhas any a~" 
anoe of &OC'lding ~lecturing tbem woold have been fatal to our tunue 
re.la.lions • • . 



other ha.ncl, is t.be rev8l'Be ol this sta.te ol things. A Ca.bioet 
has been defined ""a.s a body necessarily consisting (a) ol mem
bers ol t.he legisla.ture. (b) of the S&me political views and 
chosen from the parly possessing a majority in t.he lower House 
of Legisla.ture. (c) prosecuting a concerted policy, (d) under a 
common res)Xmsibility to be signified by collective resigna.tiou 
in the eVQilr of Parlia.menta.ry censure ; aocl (e) aekno-..ledgin.g 

& common suhordina.tiou to one chief minister''. 
This description cannot by the ho~ fi.i.gbi ol i.ma.ginatioo 

be a.ttributeil to either the Imperial or Provincial Governments 
in India.. a.nd the recent reforms. 110 fa.r a.li least u their main 
principles are concerned, have ha.rdly aimed a.li ma.king them ap
proach Ca.hinet Government. or indeed ..ttempted their appon
~a.tion to any form of Paclimenta.ry Executive. 'l'be semblance 
t.o it. such. as there is. exists only in the fomL In essence a.nd 
in spirit, the Government of India is as unlib Cabinet Govern

ment as eonld be i.ma.gined. 

The British Cabinet is. moreover, & body unknown to law 
a.nd no -reeord is kept of its proceedings. In Continental con
stitutions. Cabinets h&ve a legal existence, bnt lika the British 
Cabinet. they have not been invested with tha.li cmpon.te capa
city with wbieh the Pa.rliamenta.ry statutes have invested in 
India the Councils with their Governor-General. Governors or 
Lieutenant-Governors u their Presidents. All aets of the 
Central Government. Imperial or Provincial. even of the IDOS1i 

trivial nature and disposed of by a.n Under or Assist.&nt Secre
tary, proceed as from the Lieutenant-Governor, Govemor or 
Governor-General in Council. and ..n alike are included and 
recorded in their proceedings. The Executive Govt'li'1UD6Dt in 
India is thns ~nently a "Government by record". not a 
Government by nndersta.ndin.gs. which is wha.t the Bri~~ 
Cabinet. Government stands for. This characleristic of lndia.n 
Council-Government is, in the absence of any contid proooed
i.ng from the people at once its real merit; and ooe ol the 
a.ctual securities for good ~:overnmeni in India.. It '\1\"&S aptly 
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described as such nearly sixty ·years ago by- Mr. IL T. 
Prinsep and it has been certainly for the weUare of the country 
that it maintains this characteristic to this day. In one of those 
J>Wiodical Parliamentary enquiries into the affairs of India. 
and of the East India. Company which brought together such a 
valuable mass of evidence and information, Mr~ Prinsep, 
in the course of the evidence which he gave · before. the 
Select Committee of the Honse of Commons in 1853 as to 
the advantages and disadvantages of having Coimcils for Pro
vincial Governments, was asked :-

"Q.-What do you consider to be the checks against abuses. if there 
are any, in the constitution and the Government of India at present? 

A.-I think the best security you have for good government is in 
the necessity of recording everything that is done, and copying on the 
record every letter that is written to Government and every answer ; the 
necessity of reporting all matters and transmitting them periodically for 
review by the Court of Directors, appears to me also to be a very whole
some check and such a check as l1as never, I belieYe, been applied in any 

other Government : We in India consider that as the best security that 

can possibly be established against misconduct or irregularity of any kind. 
Q.-Is it nece888ry to keep a constant record and make full report of 

everything that occurs ? 
A...:. Yes, it is necessary to place everything on ·record; D{) 

discretion is vested in any member of the Government or in the 
Secretary, of changing or withholding from the record anything which 
is addressed to the Government and the exact nature of the reply to it. 

Q.-Has the Governor-General any power of omitting in his report 
anything that occurs ? 

A.-certainly not; it would be cona«dered unconstitutional if he. 
did so'' 

Council Government, being thus a Committee Government 
and a Government by record, the depart

Departmentalism 
and ~otralis&tion mentalisation of the work of Government, 

which is really what bas been effected 
since 1861, the distribution of that work among the various 
departments and the procedure regulating their relations to one 

10 
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another, are governed by the rules and orders above 
referred to, made by the Governor-General, and are 
treated as confidential by the Government. They are 
collected together in the " Rules of Business" aqd 
are 'also supplemented by subsidiary regulations termed 
'.'Secretariat lns~ructions." Any important alteration in the 
former would in practice require the sanction of the Secretary 
of State. Their general effect will be gathered from the 
quotations ·which have been cited. There are now nine depart
ments, namely, Home, Foreign, Finance, Legislative, Revenue 
and Agriculture,· Public Works, Commerce and Industry, 
Army,. a.nd Education and minor departments. All minor 
questions are settled departmentally by the Secretary who is 
at the head of each department, or by the Member of Council 
in whose charge the department is placed. All important 
questions, questions involving any difference of opinion between 
two departments;_ or raising any general question of policy or 
graVity, are brought before the Council which meets generally 
once a week, a.nd the Secretaries in charge then take note of 
the orders passed and issue them as resolutions or proceedings. 
The Report of the Royal Commission on Decentralisation in 
India. givel;l the following authoritative description of the 
manner in which the business of the Government of India is 
transacted :- . · · 

"In regard to his own department, each Member of Council is largely 
in the position of a Minister of State, and bas the final voice in ordinary 
departmental matters. But any question of special importance and 
any ,matter in which it is proposed to overrnle the views of a local 
a}Ovemment, must ordinarily be referred to the Viceroy. This latter 
provision acts as a safeguard against undue interference with the local 
G«)veminents, lint it necessarily throws a large amount of- work on the 
V'ICerOy: In the year 1907-08, no less than 21·7 per ,cent of the cases 
which arese in, or came up to the Home Department 'required submis
sion to the. Viceroy. The Home Department is, however, concerned 
with questions which are, in a special degree subject -to reView by tlie 
Hesd of the Government, and we believe that in other departments the 
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percentage of cases referred to the Viceroy is considerably less. Any 
mattE-r originating in one department which also affebts another must l>e 
referred to the latter and in the event ·of the c:lepartm~nts notbeing 
able to agree, the case would have to be referred to the Viceroy. 

The Members of Council meet periodically as a. cabinet-ordinarily 

once a week-to discuss questions which th& Viceroy desires to prit 

before them, or which a Member who has beeo ov!'rruled by thl" 
Viceroy has asked to be referred in Council. The SecrtJtary io, tile 
department primarily concerned with a Council case attends tbe Council 
for the purpose of furnishing any information which may be required 
of hiin. If there is a difference of opinion in the· Council, the decision o'f 

the majority ordinarily prevails but the Viceroy can overrule a majority 
if he considers that ·the matter is of such grave importance as to 

justify such a step. 

E~ch departmental office is in the subordinate charge of a Secretary 
whose position corresponds very much to that ·of. a .permanent 
Under-Secretary of State in the UdittJd Kingdom,. but with these 

differences, that the Secretary as above . stated, is present at <;:ouQci~ 

meetings, that he attends on the Viceroy, usually ()Dee a week, and dis
cusses with him all ·matters of importance arising ·in his· department i 
that he ·has the right of bringing to the Viceroy's speci~l n.Otice . ~~~ 
case in which he considers that His Excellency's concurrence should b8 
obtained to action proposed by the departmental Member of Counci~ :.and 
that his tenure of office is usually limited to three years•. · · · · 

The Secretaries have under them Deputy, Under and Assista,nt 
Secretaries together with the ordinary clerical establishments. , Taking 
the departments with which we are concern~d, that is to s~y the Hom~, 
Revenue and Agriculture, Finance, Commerce and Industry, and. Civii 

I 

Public Works Secretariat-the Secretaries, Deputy Secretaries. and Under 
Secretaries in all but the last are members of the Indian Civil ~ervice, 

• In cases where the Government of India while differing from a local 
Government express their view in the form, not of 

Rules of business a command but of a suggestion, it is unnecessary 
Foot note to Rule 10 merely on this account, to submit the case to.. the 

Viceroy for orders at this stage. Similarly, w~erl' 
the proposals of a local .Government contravenes standing ordqrl't or 
accepted principles and the reply of the Government of India merely 
refers to such orders (as in cases where the Local Government may wish 
to anticipate the sanction of the Secretary of State or to give retrospec
tive effect to some financial sanction). It is not necessary merely on this 
account to take the Viceroy's instructions. 
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The Assistant Secretaries where these exist and tho subordinate staff 
are men permanently connected with the department." 

n is not possible within the limits set for this book to 

Centralisation and 
State Functions 

deal exhaustively with the administrative 
mechanism-tracing it from the Crown 
downwards to the District Officer and the 

Village Headman and Panchayat. The mechanism itself il;; 
subject to frequent changes and divergent tendencies, now veering 
towards centralisation and again towards decentralisation. 
The process of consolidation which the Indian Govern
ment underwent, immediately after the transfer of the rule 
from the. Company to the Crown, has tended to unify the 
Indian Empire in respect of administrative policy and 
methods, while the measures of decentralisation from time to 
time adopted have tended to increase the authority and the 
initiative of subordinate authorities subject to such control. 
The functions of the Government in India, moreover, are in 
many respects much wider than in the United Kingdom and 
ha:ve been described by the Royal Commission on Decentra.-. 
lisation in the following terms :-

~·The Government claims a share in the produce of the land and 
save where (as in Bengal) it has commuted tlus into a fixed land tax, 
it exercises the right of periodical re-assessment of the cash value of its 
share. In connection with its revenue assessmenb!, it has instituted a 
detailed cadastral' survey, and a record of rights in the land. Where 
its assessments are made upon large land-holders, it intervenes to pre
vent their levying excessive rents from their tenants : and in the Central 
Provinces it even takes an active share in the original assessment of 
landlord's rents. In the Punjab and some other tracts it has restricted 
the alienation of land by agriculturists. It undertakes the management 
of landed estates when the proprietor is disqualified from attending to 
them by age, sex or infirmity, or occasionally by pecuniary embarrass
men(s; In times of famine it undertakes relief works and other 
remedial measures upon an extensive sc~Ie.' It manages a vast fore~:~t 
property, and is a large manufacturer of· salt and opium. It owns 
thlll built of the railways of the country and directly manages a 
considerable portion of them ; and it has constructed and maintains 
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most of the important irrigation works. It owns and manages the 
postal and telegraph systems. It has the monopoly of note issue, 
and it alone can set the mints in motion. It acts for the most part as 
its own banker and it occasionally makes temporary loans to 
Pree;idency banks in times of financial stringency. Witli the co
operation of the Secretary of State it regulates the discharge of the 
balance of trade, as between India and the outside worlds through 
the action of India Council's drawings. It lends money to 
municipalities, rural boards, and agriculturists, and occasionally to the 
owners of historic estates. It exercises a strict control over the s~le of 

liquor and intoxicating not merely by the prevention of unlicensed sale, 
but by grunting licenses for short periods only and subject to special 
fees which are usually determined by auction. In India, moreover, the 
direct education, medical and sanitary operations, and ordinary public 
works, are of a much wider scope than in the United Kingdom. The 
Governmen~ has further very intimate relations with the numerous 
Native States which collectively cover more than one-third of the whole 
area of India and comprise more than one-fifth of its population. 
Apart from the special functions narrated above, the Government of a 
sub-continent containing nearly 1,800,000 square miles and 300,000,000 
people is itself an extremely heavy burden and one which is constantly 
incrt>asing with the economic development of the country and the 
growing needs of populations of diverse nationality, language and 
creed." -

The administrative work of the Imperial Government thus 
divides itself into two groups, namely, 

Division of admi-
nistrative duties that in which its action is only by 

way of supervision and control and that 
which it directly deals with. The Secretariats, of course, 
are only concerned with control, but the public services 
controlled by them are divided into Provincial and Imperial. 
The former are the larger and more important group, but they 
are performed by Local, or as we should more accurately 
describe, Provjncia.i Governments, while the latter are conducted 
by the officers under the Government of India. The latter 
comprise such departmental services as for Imperial, fiscal or 
administrative reasons the Imperial Government has deemed 
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necessary to keep in its own hands. Under the former group, 
the ordinary functions of administration, the maintenance cf 
law and order, the collection of revenues, education and 
sanitation, provincial and local finance, agriculture, roads, 
forests, &c., are included. Under the latter, are included: (i) 
~he Railways, Pos~ aud Telegraphs and the Opium Departmeni, 
.all of which may be described as coming under the quasi
commercial functions of the Government; Cii) the Political. 
Foreign and Military Departments, which, for obvious reasons, 
have not been provincialised. The Finance Department also 
derives its authority from the Government of India and exer
cises a control over finance, Imperial. Provincial and Local, 
over currency, general taxation, tariffs and debt, and an outside 
audit over public accounts, which is all the more necessary in 
~dia 'in the absence of a systematic legislative checl. 

. The duties of the group of officers immediately under the 
~vernme~t of India, outside the Secretariat, who form the ~n
.necting link between the Provincial officers and the Imperial 
Government, differ according to the group of services with 
which th~y are connected .. In regard to the matters under the 
control. of the_ Provincial Governments and .Administrations, 
comprising such work as that of the new offioos created during 
Lord. Corzon's regime,· namely,. the Inspectors-General of 
.Agriculture, Forests, Irrigation, &c., the Directors-General of 
Education, Medical Service, &c.,-their function is maiuly that 
bf advisers of the Provincial and Imperial Governments, with 
,some amount of control derived from the 1atter as their adminis
trative advisers and guides. In regard to the other matters 
Afrectly under the Government of India, the officers such as 
the ·Directors-General of Posts and Telegraphs, the Railway 
J3oard. the Surveyor-General and others, exercise authority 
all over Indi!l"&nd conduct the business of their· d_epartments in 
direot subordination to the authority of the Governor-General 

in Council 



CHAPTERV 

PROVINCIAL GOVERNMENTS 

An Imperial Government like that of British India. ca.nn~t' 

Gradation of Gov
ernmental authority 
in India 

be conducted on the sa.me plan of ailminis-: 
trative machinery a.s tha.t which is usually 
found in states which possess what ' is 
known a.s a. unitarY constitution. In such' 

states, Governmental functions are usua.lly and clearlf divisible 
into central and local ones, the former comprising those ·of th& 
immediate executive agents of the· sovereign authority at the 
seat of Government, wid the latter comprising those of the 
delegates or agents, official and- non-official, of the Govern;., 
ment on the spot or. locality concerned. Such a simple divi-i 

. sion does not. and cannot exist in India. Nor can the present 
. system of administration in India be described ·as partakitig of 

the nature of federal constitutions like those. of the United: 
States or the German Empire. A federal constitution . is 
nsually formed by the voluntary or historiCal asSociation of &>· 

number of sta.tes for common purposeS a.nd interests and· for· 
common national ends, a.nd the Indian Constitution doe& · nofi 
owe its existence to a.ny voluntary or historical ·asSociation of 
such separate sta.te3 for any national objects. 

Federalism, as Professor Dicey points out .. ~plies th& 
P r o "' i n c i a I existence of what is known a.s the fedeml 

Governments no~ t" t · t" f d · f • Federal . · sen rmen , conslS mg o a esue : or ~on 
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without a desire for unity. A federal state is, therefore, a politi
cal contrivance intended to reconcile national nnity and power 
with the maintenance of state rights, and a federal constitution 
necessarily involves a distribution of sovereignty and the 
powers which sovereignty implies. This distribution is usually 
fonnd in two forms. In the first of these, the common govern
ment of the pa.rt:states is invested with specific powers and 
the residuary powers are left in the hands of the pad-states. 
In the second. the common state retains all the residuary 
powers and gives over only specific powers of sovereignty to 

the part-states. It is, of course, obvious that in a country like 
India, where the legislative sovereignty is vested in the British 
Parliament and executive autho~ty is entirely in the hands of 
officials not responsible to the legislatures in India-where 
the constitution possesses that particular mark of dependency 
which Sir George Cornwall Lewis defines as that of being part 
of an independent political community, which is immediately 
subject to a subordinate governmen~the organs of a.dminis
tration . wonld not exhibit those marks of federalism 
which consist in a distribution of sovereignty. A federal con
stitution, moreover, almost always implies a written constitu
tion. strictly defining the powers of the federated State and the 
part-states, not . alterable by either of them, and alterable, if at 
all. only by a superior authority and by a procedure specially 
provided. This is a state of things ·which cannot exist in India 
in the face of the express and absolute controlling and appellate 
authority given to the Government of India and the Secretary 
of State in all administrative matters. and to the Parliament 
of the United Kingdom in all matters legislative and aDminis

trative. 
The principle, therefore. on which the gradation of P,wen 

in India., both in legislative and a.dmini-
Previncial Go-

vemmen~ based on strative affairs, has to be viewed, is not 
devolution that of federa.lism but that of what in more 

recent times ha.s come to be called, the principle of devolution 
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and decentralization. This principle is not necessarily 
inconsistent with that of self-government on the part of the 
authorities to whom power and re~ponsibility may be devolved. 
It only implies that the ultimate control of the Imperial autho
rity, in legislative as well as in executive matters, is kept 
intact and in reserve to be used whenever necessary. A 
better illustration of this principle cannot be found 
than in the Home Rule Bill which has been introduced 
in the House of Commons this year for conferring self
government on Ireland, by the present Liberal Government. 
In an authoritative exposition of the new Irish Constitution 
proposed by the Bill, Professor Morgan points out that the 
Bill is quite outside the category of federalism in that while it 
proposes a delegation of authority, both executive and legisla
tive, there is none of the distribution of sovereignty which 
is the distinguishing characteristic of a federation. The execu
tive power in Ireland will " continue vested in His Majesty. 
The legislative authority will be subject to an Imperial veto 
and to the supremacy of the Imperial Parliament with its 
powers of concurrent legislation, and the Irish courts will be 
subject to the appellate jurisdiction of an Imperial court". In 
other words, " the Imperial power will be supreme in the 
executive, the legislative and the judicial sphere." The 
position of the executive and legislative authorities in India is 
quite similar and although the element of self-government in 
evert one of them is more or less non-existent, the legal relation 
between the Imperial and the Provincial Governments is based 
on the same principle. 

Before describing this relation, it is necessary, briefly, to deal 

History of Pro
vincial Govern
ments: the old Pre
sidencies 

with the history of the Provincial Govern
ments and Administrations. In India, the 
Provincial Governments of Madras, Bom
bay and Bengal, though they owe their 

later organisation and development to political and administra
tive causes, are historically of an earlier origin and were of 

11 
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more importance in the early history of British rule io India 
than the Government of India. Until the acquisition of 
Bengal and the passing of the Regula.ting Act, the system 
of government in India was that known as the Presi
dency system, viz., that io which a group of factories 
·and their adjoining ~quisitions within a certain area were 
placed nuder the administrative control of a President and 
Councillors, otherwise known as the Governor and Council 
The three Presidencies which the territories of the East 
India Company originally comprised were, till 17'13, 
distinct from one another and under the direct control of the 
Court of Directors. In 1 '1'13, under the Regulating Act, the 
Bombay and the Madras Presidencies were placed in subordi
natio~ to the Governor of Bengal, which had no separate 
Governor, and he was thereafter styled Governor-General of 
Bengal This Presidency system endured till1833. As fresh 
territories came into the possession of the Company, they be
came attached to one or other of the Presidencies according to 
their proximity, but the additions to the Presidency· of 
.Benga.l, which was in the hands of the Governor-General 
himself, became so heavy, especia.lly after the beginning 
of the nineteenth century, that the Charter Act of 1833 
·authorized the creation of another separate Presidency. 
to be styled the Presidency of Agra. The provisions in this 
behalf were, however, suspended by a statute of 1835, which 
directed that during such suspension the Governor-General 
in Council might appoint any servant of the Company of 
not less than ten years' service to .. the Office of!Lieutenant
Qovernor of the North-West Provinces now nuder the 
Presidency of Fort William in Bengal" Thus was the first 
Lieutenant-Governorship created. Very . soon after this. the 
further growth of the work of the Governor-General made it im
perative that he should cease to directly administer the Pre
sidency d Fort William or of other territories. The Act of 1853, 
therefore, provided that the Governor-General of India (not of 



Bengal, as he was till ~hen called) should not be Governor of 
the Presidency of,Forl William thereafter, tha' a sepan!Je 
Governor should be appointed thereto, bnli tha' unilllihis was 
done the Governor-General was noli to appoin' a Deputy 
Governor from his Council-as was done till then-but; to 
appoint a Lieutenanli-Governor for such porlion of the terri
wries of the original Presidency as was noli under the Lieulie
nanli-Governor of lihe Norlh-Wesli Provinces. The Acli also 
authorised the creation of one more new Presidency and the 
appoin~ment of one more Lieutenanli-Governor similar to Utose 
of the two Bengals. 

The origin of the Lieutenanli-Governorship of the North-

The later Lieute
nan ~oYer nor
ships 

West Provinces and Lower Provinces was 
thus a tentative one, the constitution of 
Presidencies with Governors and Councils 

being ~hen deemed the normal method of administering a 

Province. This idea, however, was subsequently given up, and 
the two Bengal Lieutenanli-Governorships remained. A third 
was added to them in 1859, by constiliunng the · Pnnja.b into 
a Lieutenant-Governorship, the first appointment in which 
capacity was held by Sir John Lawrence. Furlher powers of 
constimting new Lieutenant-Governorships have--been given 

by Section 46 of the Indian Councils Act. 1861. but, according 
io Sir C. P. llbert, they are exercisable only when a new Legis
l&tive Council is established. Burma in 1891, and Eastern 
Bengal and Assam in 1905, became Lieutenanli-Governorships 
under this provision. The tendency. however, lio the crea.tioa 
of Lieutenant-Governorships without Councils in preference to· 
the Presidencies with Governors and Councils, received a 
marked check with the passing of the Councils M of 1909, 
which has authorised the creation of Executi;.e Councils 
far the Lieutenant-Governors. .Apparently, th& adVIUl•

tages of •• Council Government" as opposed to •Pro-con• 
sular Government, aa Lord Cu.rzon would put it, seem 
lio have again acquired importance with·: the _ pOlliieal 
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and administrative changes which are now coming into 
operation. 

Further changes in the constitution of the Provinces 
were announced on the occasion of His 
Majesty's visit to India to hold the Delhi 

The latest re-dis
tribution of terri
tories 

Durbar in December 1911, and they have 
since been carried out by the Government of India. Act, 1912. 
The result of the changes thus introduced has been to revive 
the old Presidency of Bengal with a Governor and Executive 
Council, as in the days prior to 1835, to abolish the territorial 
division made in 1905 of Bengal and East Bengal and to 
substitute, instead, the new province of Bengal with a. Gover
nor and Council, the new province of Behar and Orissa. with a. 

Lieutenant-Governor and an Executive Council to assist him, 
and the old Chief Commissionership of Assam which existed 
prior to 1905. The capital seat of the Government of India. 
was also removed from Calcutta. and located in Delhi, which, 
with a. sma.ll surrounding area, has been created into an 
enclave, with a. C1l.ief Commissioner at its head and certain 
special administrative arrangements. 

Besides the Presidencies and Lieutenant-Governorships, 

· The existing 
Provinces and their 
Governments 

there are also the territories and provinces 
administered by Chief Commissioners under 
the more direct control of the Governor-

General in Council. There ~e now eight administrative char
ges of this class. There are thus, generally speaking, in all, 
fifteen separate provincial administrations &.t present consisting 
of three Governorships, four Lieutenant-Governorships and 
eight Chief Commissionerships. Of the latter, the Chief 
Commissionership of the Central Provinces very nearly ap
proximates to that of a Lieutenant-Governorship in respect of 

·executive administration, and if the power conferred by the 
Government of India. Act of 1912 to create a. Legislativa 
Council in the Chief Commi.ssionership territories is to be 
Immediately given effect to in the Central Provinces, .as has 
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been announced-it would differ from the Lieutenant-Gover-
- norships very little except perhaps in respect of the exercise 

of patronage. The legal and constitutional position of these 
Local Governments or Local Administrations, as they are 
called according to their importance, varies both ·according· to 
their status and according to the powers and responsibilities 
specifically entrusted to them. Taking, however, the Presi
dency Governments as the type of the fully developed Provin
cial Governments, we may deduce a. few general characteris
tics. 

Historically, the authority of the Government of India 

The Presidency 
Governments 

over these Presidency Governments is one 
super-imposed by later legislation. These 

Provincial Governments ha.d therefore the fullest plenary powers 
to start with, for the good government of their various Presi
dencies-subject, of course, to the control of the Court of Direc
tors and the ultimate sovereignty of Parliament. It wa.s seen 
in an earlier chapter how the Regulating Act of 1773 originally 
imposed the superintendence, direction, and control, of the 
Governor-General and his Council in Bengal over the Presidency 
Governments of Madras and Bombay. This superintendence 
and control was strengthened by successive declarations in 
the Acts of 1793 a.nd 1813, but apparently they did not go far 
enough in the direction of securing effective control; and the 
Charter Act of 1833, therefore, reiterated this power of control 
on the part of the supreme Government with an additional 
proviso to the effect that " the Governments of Madras a.nd 
Bombay are required to obey the orders and instructions of the 
Governor-General in Council in all cases whatsoever ". 

The exact interpretation to be given to this higher autho
rity and control of the Government of 

The extent o Im
perial control· ~er 
them 

India over the Local Go,vernments, has 
been sought to be laid down in the in· 
structions issued by the Court of Directors 

in a Despatch which accompanied the Act of 1833 to the 



S6 TltE INDIAN CONSTlrt1TlON 

Government of India in 1834, and in another Despatch in 1838. 
As they have been declared on behalf of the Government of 
India to contain an authoritative statement of the principles 
applied in the regulation of the relations between the Imperial 
and the Provincial Governments, it is reproduced below along 
with certain observations from the report of the Royal 
Commission on Decentralization:-

"The control of the Government of India is, moreover, not confined 
to the prescription of policy and to action taken upon reports and 
inspections. - It assumes more specific forms to scrutinize and when 
necessary modify the annual budgets of the local Governments. 

Every newly created appointment of importance, every large 
addition even to minor establishments, every material alteration in 
service gr~des has to receive their specific approval and in many cases, 
reference to the Secretary of State is likewise necessary- The 
practical result is that no new departure in provincial administration 
can be undertaken, without their preliminary sanction, and in important 
matters without that of the Secretary of State alt~o. Moreover, the 
general conditions of Government service, such as leave, pension and 
travelling allowance rules, and the public works and Forest codes are 
all strictly prescribed by the central government either suo motu or 
en instruction from the SeCJ;etary of State. Lastly, there is a wide 
field of appeal to the Government of India as also to the Secretary of 
State from pe~sons who may deem themselves aggrieved by the action 

~f the local government. 

4,4. The essential point to be borne in mind is this; at present 

Instruction to 
the Court of Direc
tors in 1834-1868 as 
to the character of 
this control 

even i_n matters primarily assigned to the P~o
vincial governments these act as the agents of the 
Government of India, who exercise a very full 
and constant check over their proceedings. The 
general principles which should govern the 

relations between the Government of India and the subordinate Provin· 
cial Government of India and the subordinate Provincial Governments 
were laid·down.in 1834, in a letter addressed by the_Gourt-ofDirectors 
to the Government of India on the subject of the Charter Act of 1833, 
the essential portions of which we subjoin as well as extract from a 

~!er Despatch of 1833., We ate..informed by. the Home Eeuetary to 
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the Government of India that these pronouncements may be taken as 
an authoritative statement of the principles applied to-day. 

Extract from Despatch (accompanying the Government of India Act 
1833) from the Court of Directors to the Government of India No. 44, dated 
lOth December 1834. 

76. We have now completed all that we deem it ne<;essary to 
say at present regarding the legislation to be exercised and laws 
to be made in India. We will proceed to consider the new relation in 
which we will be placed with reference to the subordinate Governments 
not by means of your legislative supremacy but in oth~r respects. 

77. The words of the 39th clause were very comprehensive : The 
superintendance, direction, and control of the whole Civil and Military 
Government of all the said territories and revenues in India shall be 
vested in the said Governor-General in Council. 

78. The powers here conveyed when the words are interpreted in 
all their latitude, include the whole powers of Government. And it is 
of infinite importance that you should well consider and understand th~ 
extent of the responsibility thus imposed upon you. The whole Civil 
and Military Government of India is in your hands and for what is 
good or evil in the administration of it, the honour or dishonour will · 
redound upon you. 

79. With respect to the exercise of your legislative powers in the 
several presidencies what we have adduced of a general nature on that· 
subject will, for the present, suffice. 

80. With respect to other powers which you are called_ upon to 
exercise, it will be incumbent upon you to draw with much discrimina
tion and reflection, the correct line between the functions which properly 
belong to a local and subordinate Government and those which belong 
to the general Government ruling over and superintending the whole. 
The only local Governments which then existed were the presidencies 
of Madras and Bombay. The Bengal presidency was at that time 
directly under the Governor·General in Council. 

81. When this line is improperly drawn, the consequence is either 
that the general Government interferes with the province of the local 
Government and enters into details which it cannot manage, and which 
preclude its consideration of more important objects or that it with· 
draws its attention from the evidence of many things which may be 
right or wrong in the general course of the loc&l administratioQ. and 
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thus partially deprives the state of the benefit of its superintendence 
and control. 

82. It is true that the former Acts of Parliament, which made 
the local Government of Bengal a Supreme Government, gave the 
Governor-General in Council a control and superintendence over the 

other Presidencies as complete and paramount as it was possible for 
language to convey and this we must assume to have been the inten· 
tion of the legislatqre. In practice, however, the Supreme Govern· 
ment made little exercise of its superintending authority and the result 
has been that even that little exercise of it has been generally made 
when it was too late to be made with real effect, namely, after the 
sqbordinate Government had taken its course, thus losing the character 
of control and responsibility and retaining only that '" tosl facto in
tervention-a sort of intervention always invidious, and in most easel' 
nothing but invidious, because what was already done, however open 
to censure, was beyond the reach of recall or correction. 

83. It is evidently the object of the present Act to carry into 
effect that intention of the legislature to which we have alluded. 
Invested as you are with all the powers of government over all p;uts 

· of India and responsible for good govermnent in them all, you are to 
consider to what exte?t and in what particulars the powers of Govern
ment can be best exercised when retained in your own hands. With 
respect to that portion of the business of government which you fully 
confide to tlui local authorities and with which a minute interference 
on your part would not be beneficial, it will be your duty to have 
always before you evidence sufficient to enable you to judge if the 
course of things in general is good and to pay such vigilant attention 

. to that evidence as will ensure your prompt interposition whenever 
anything occurs whicb demands it. 

84. In general it is to be recollected tliat in all cases where there 
are gradations of authority, the right of working of the system must 
very much depend on the wisdom and moderation of the supreme 
authority and also·of the subordinate authorities: This is especially of 
a system so peculiar as that of our Indian Empire. It was impossible for 
the legislature, and it was equally so for us in our instructions, to define 
the exact limits between a just control and a petty vexatious meddling 
interference. We rely on the practical good sense of our Governor-General 
in Council and of our other Governors, for carrying the law into effect 
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-in a manner conRonant with its spirit and we see no reason to have 
the possibility of preRerving to every subordinate government its due 
rank and power, without impairing or neutralizing that of the highest, 

85. The subordinate governments will correspond directly with 
us as formerly but we think that you should immediately receive 
copies of all their more important letters to us, both as part of. the 
evidence of their ·proceedings which you should have before you, and 
that we may have the benefit of the observations which you may have 
to make, and which we desire that you will always despatch to us with 
the smallest possible delay. 

86. It will be for you to determine what part of their records or 
wl1at other documents it will be necessary for you regularly to receive 
as evidence of the general proceedings of the subordinate go~ernments, 
and as an index to the other documents which you will have occasion 
to call for when anything occurs which you desire to investigate. 

Extract from Despatch from the Court of Directors to the Government 
of India No. 3, date,d 28th March 1838. 

By the 65th clause of the Act 3 and 4 Wm, IV Cap. S5 the 
Governor-General in Council is invested with full power to superintend 
and control the subordinate Governments in all points relating to the 
Civil and :Military Administration of their respective presidencies and 
those governments are required to obey the orders and instructions of 
the Governor-General in Council in all cases whatsoever, and in order 
to enable you to exerci~e with effect the control and superintendence 
thus devolved on you, the subordinate governments are required by the 
68th section to transmit regularly to the Governor-General in Council 
true and exact copies of all the orders and Acts of their respective 
governments and to give intelligence of all transactions which they 
may deem material to be communicated, or as the Governor-General in 
Council shall from time to time require. Although a minute_ in
terference on your part in the details of the local Administration of 
the subordinate Presidencies is neither desirable nor practicable, yet 
we should hold you but ill-acquitted towards whose interests are 
committed to your charge, if you should allow to pasli without comment 
and if necessary without effective interference, eny measures haVJng 
in your opinion, an injurious tendency either to ot1e Presidency or to the 

~mpire at large. 
12 
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It is thus laid down that the Government of India are re~pon~<ihle 

The present situ· 
ation as regards the 
control exercised on 
the Gonrnment of 
India. 

for everything done in the provinces, bnt it . 
would be seen from paragraphs 80 and 83 of 
the Despatch of December 1831 that they we!'e 
intended to dilleriminate between matters whic:b 
would be primarily within the scope of the 

local governments where their interference would be of a very ex· 
ileptional cl1aracter and matters in regard to which their control 
would be more detailed and constant. No definite steps towards the 
i'lnmediate attainment of this object appear, however, to have been 
taken and the present iit~crimination between the functions of the 
Imperial and local governments, and the extent of the control nor· 
D)ally exercised by the former over the latter are the results of gra
dual administrative evolution • . 

· Political and military exigencies, and the growth of services gene· 
rally recognised as suitable for direct management by a central 
Governm~t have given the Government of India a number of func· 
tiona exercised independently of the provincial Governments· As 
regard~! the ~«:partments which have been recognised as lying prima· 
rily within the scope oflocal governments, the control exercised by 
the Government of India has differed at various periods. Speaking 
'generally, it may be said that although the powers of the 
Madras and Bombay Governments, the only subordinate administra· 
tiona then existing, were materially reduced in 1833, those of all the 
present major provinces, including the two presidency Governments, 
are decidedly larger than were the prerogatives of any local Govern• 
ment fifty years ago, when the Crown took over the Government of 
India. For example, no province had any separate powers of legis· 
lation, any separate financial resources or practically any power of 
creating or modifying any appointment in the public service; and the 
references to the Government of India which this last restriction in
volved gave that Government the opportunity of interference with all 
the details of provincial administration." 

In actual experience, however, the carrying out of the prin
ciples and instructions of the Court of Direc

Tendency towards 
oloser control tors .h.as varied from time to time, but the 

tendency has steadily been towards streng
thening the power and authority of the Imperial Government by 
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various means. In the solution of the difficult question of defining 
the exact limits between' a just control and petty, vexatious and 
meddling interference', the Government of India have generally 
had the advantage on their side. One reason for this may 
perhaps lie in the fact that the Local Governments as such do not 
yet represent the people of the province and are not therefore 
constitutionally backed up by that popular feeling and public 
support which would have sustained effectually the claims of 
local freedom and action. On the other hand, the authority 
of the Imperial Government, backed up by the Secretary 
of State, is usually sustained by the authority of the King's . 
Ministers who represent the will in the last resort of the Parlia
ment and the people of the United Kingdom. However this 
may be, it is essential to remember, as the report of the 
Royal Commission on Decentralization has put it, " that the 
mutual relations of the Indian Governments are not those of 
states or colonies voluntarily associated in a federal system 
where a written constitution is necessary to preserve original 
rights of the contracting portions''. 

The gradual evolution of the administrative control of the 

Nature and Me
thods of Present 
Control 

Government of India has been esta
blished and exercised, according to the 
Commission, in the following manner :-· 

i By financial rules and ret~trictions. including those l~id down by 
Imperial departmental codes. 

ii. By general or particular checks of a more purely administrative 
uatnre, which may (a) be laid down by law or by rules 
having the force of law, o• (b) have grown up in practice. 

iii. By preliminary scrutiny of propos,ed. Provincial legis1~tio,n, 

and sanction of Acts passed in the Provincial legislatures. 
h·. By general resolutions on questions of policy, issued fof the 

guidance of the Provincial Govemments. These often· arise 
npon the reports of CommiHsions or Committees, appoiqte~ 

from time to time by -the Supreme Government to investigate 
thb workiug of departments with which the Provincial 
Governments are primarily concerned. 

v· By im;tructions to partieular Local livveruments in regard to 
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matters which may have attracted· the notice of the Govern
. ment of India in connexion with the departmental adminis
tration reports periodically submitted to it, or the proceed

ings-volumes of a Local Government. 
vi. -By action taken upon matters brought to notice of the Im

perial Inspectors-General. 
vii. In connexion with the large right of appeal possessed by per

sons dissatisfied with the actions or orders of a Provincial 
Government. 

· The position of the Provincial Governments is thus one of 

' Presidency Govern
ments possess un
enumera.ted powers 

subordination, no doubt, to that of the 
Governor-General in Council, but it cannot 
be said that the Presidency Governments at 
any rate, are mere delegates or agents of 

the Imperial Gove~nment. It would seem indeed that they must 
be ·deemed to be free, in all those departments of administra
tion which are not specially reserved for the Imperial Govern
~ent's direct administration, to exercise the functions which 
have statutorily de~olved upon them from the earliest times. 
Applying the language of political phraseology used with re
ference to · European Constitutions, we may say that the 
uneriumerated powers in India seem to rest in the Presidencies 
~ith the Provinciat Governments, subject to a power of concur" 
;rent. action on the part of the Imperial Government. This view 
is strengthened by the fact that under the Indian Councils Acts 
.the position of the Provincial Legislative Councils is made one 
of a ooncurrent and plenary character, subject to some special 
reservations and the right of Teto on the part of the Imperial 
Government and the Secretary of State. 

Madras and Bombaj and, since this year, Bengal, as 

~e special posi
tion of Presidency 
Governments 

Presidency Governments, are in a. some
what special position. Though the tendency 
has been, till recently, to treat them in the 

same way as the other large Provinces subsequently created, 
they retain the following vestiges of their separate origin and 
formez: independence;-
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i. They are'under ·a Council Government, consisting of a Governor 
usually appointed from borne, with two Civilian and ()De 
Indian colleagues, who are nominated by the Crown, on the 
advice of the Sec~etary of State. The ordinary business·of 
Government is distributed between the members of these 
Councils in much the same way as in the larger Council of 
the Governor-General, but the distinction of portfolio_s is 
not so definite. The Governor can, like the Vieeroy, overrule 
his colleagues in cases of emergency ; otherwise decisions of 
the Governor in Council are by a majority. '. · . : 

ii. The Presidency Governments have the right of direct 'corres

pondence with the Secretary of State, except in · matters 
which raise financial issues and can appeal to him aga1nst 
orders of the Government of India ; bnt such an appeal' must 

15o through, or be communicated to thai Government. 

iii. They have full discretion in the selections for certaiu posts, 
which in other Provinces rests finally with the Government 
of India, (e. g.,) nominations to the Board of Revenue and 

to. the Provincial Legislative Councils, and the .appointment 
of Chief and Superintending Engineers in the Public : W orkf' 
Departt:nent, and Conservators of Forests. , 

iv. "They have, in practice, a free hand in the details of their 
dit;trict land revenue settlements which in other provinces 
are subject to control by the Government of India. Similarly 
they are let>s supervised in forest administration~- ' 

The authority of the Governor-General and his Council 

The Lieutenant
Governorships: their 
origin and greater 
subordination 

over the Presidency Governments is thus 
exercisable only with reference to ·the 
statutes which have given them the power 
of superintendence and control, but theh~ 

power over the Lieutenant-Governors and their administration 
of the provinces entrusted to them, has been made much more 
specific and direct and is capable of being ·increased or dimi~ 
nished according to circumstances. The provinces of the 
Lieutenant-Governors have been carved out of the territories 
which were previously under the direct administration of the . 
Governor-General in Council, and therefore, their" administra.-
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tors necessarily derived their authority, through the Governor 
General and not independently of him. In the next place 
Section 4 of the Act of 1854 which created the two olde1 
Lieutenant-Governorships has laid down· that " it shall hE 
lawful for the said Governor-General of India in Council with 
the like sanction and approbation, that is, of the Court ol 
Directors and the Board of Control from time to time, to declarE 
and limit the extent of _the authority of the Governor in 
Council, Governor or Lieutenant Governor of Bengal, of Agra 
or the North-Western Provinces who is now or may be here
after appointed." This applies in terms only to Bengaland 
the United ~rovinces, but, according to Sir C. P. llbert, would 
seem to give power to the Governor-General in Council to 
" declare and to limit" the extent of the authority of any 
Lieutenant-Governor. Lastly, the appointment of Lieutenant
Governors rests in the hands of the Governor-General, subject 
to the approval of His Majesty, and this gives him a power of 
perso~al control which in the case of the Presidency Govern
ments he does not possess, as their Governors are usually 
appointed from among politicians "at Home". 

The Chief Commissioner is even more restricted in his 
authority as the head of his local Ad minis-

The Chief Com
missionership&: 
primarily · delega
tions of imperial 
authority 

tration. The territories under the adminis
tration of a Chief Commissioner are legally 
speaking those wbi~h are placed "under the 
immediate authority and management of the 

Governor-.Gene:ral in Council, who thereupon gives all necessary 
orders and directions respecting the administration of that part 
or otherwise provide for the administration thereof." A Chief 
Commissionership, therefore, consists of territories which were 
either already under the direct administration of the Governor
General. or which come l}Dder his administration at the time it is 
constitu~~ •. · .Territories which ~tre already under the administra
tion· of Governors or LieutenaJ;lt-Governors, according to the 
interpretation of the statutes, could not be brought by the Gover• 
nor~General under the direct administration of a Chief Commis. 
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sioner, under the powers vested in him to alter the limits of pro• 
vinces. A Chief Commissionership, apparently, is viewed as it 
less developed form of Government than that of a Governorship 
or Lieutenant-Governorship. It is usually created by means of 
a Resolution of the Government of India-followed by 
a Proclamation, whenever a territory previous}~ ·under the 
Viceroy's direct control is made over to the Chief Commissioner, 
who, according to the view taken of his functions by the Govern
ment of India, merely administers a territory on behalf of the 
Governor-General in Council, and the latter does not divest 
himself of any of his powers in making over the Provincial 
administration to a Chief Commissioner. (Vide "Ilbert," 
page 194.) 

The undefined nature and character of the supervision and 

Genera.} Cha.ra.c
ter of Imperial 
Supervision and 
Control 

control of the Government of India over the 
Presidency Governments, have, as in that 
of the latter to the India Office, led to many 
historic disputes and is regulated by the 

specific rules which have been quoted above and also by usage 
and precedents, some of which are treated as more or less confi
dential. The position of partial freedom and prestige which 
the Presidency Governments have enjoyed has not been 
without administrative difficulties even in recent years. A 
masterful personality like Lord Curzon-who disbelieved 
in devolution and decentralisation, who had a firm faith in a: 
strong Government of India, " gathering into its hand and con
trolling all the reins, " and who " would ride local governments 
on the snaffle, " though not on the curb-was able to boast that 
there never had been a time when the relations between the 
Supreme and the Presidency Governments had been so free frGm 
friction or so harmonious, as in his days. But other masterful • 
rulers like Lord Mayo or Lord Lytton were not able to avoid 
the frequency of " peppery letters or indignant remonstrances, " 
or " the spectacle of infuriated pro-consuls strutting up and 
down the stage. " During the famine of 1877 .in Madras, 
for example, Lord Lytton was bard put to it to manoouvre a 
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astisfactory arrangement with the Duke of Buckingham in 
Madras, in regard to an efficient and uniform famine policy, for, 
as he said, he was unable "to force upon the Madras Government 
advice which it will neither· invite nor accept." Presidency 
Governments, it wo~ld then seem, were often "more strongly 
represented than the Supreme Government, not only in the 
India Council, but throughout the whole region of Anglo-India." 
The danger of provoking the resignation of provincial pro-consuls 
even by the use of slight pressure from above, which Lord Lytton 
feared, is perhaps less likely now than before, but the opportunities 
therefor have also become less owing to the growth of system, 
routine and uniformity in administrative methods. In truth, 
however, the legal powers of compelling obedience in the case of 
obstructive Provincial Governments in the ordinary course of busi
ness are, as Lord Lytton found out, much feebler and fewer than 
might be supposed. Now-a-days much more depends on diplo
macy and influence and the personal qualities and characteristics 
of the· Supreme and the P~ovincial rulers than on statutory 
powers and rules, in enforcing the due limits to the autho
rity of the Supreme Government on the one hand and the 
amount of independence and autonomy of the Provincial Govern
ments on the other. 

The checks against the wrongful exercise by the Lieutenant
Governor of arbitrary powers are, however, much more complete 
than in respect of Governors and Councils. There is no branch 
of the administration, according to Sir John Strachey, in which 
he is not bound either by the positive law or by the standing 
orders of the Supreme Government or by the system which has 
gradually grown -s.p under his predecessors. Any great changes 
which he may desire to introduce must first receive the approv-
al of the Governor-General in Council. It is not perhaps so 
well known that this tendency to secure the previous approval 
of the Government of India is silently, but steadily, finding 
expression in the methods of the Provincial Governments of the 
'two older Presidencies also, a tendency which, if allowed to 
persist, will destroy independence of action even in the limited 
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sphere iu which they are at present able to exercise it. The 
freedom of action of the Chief Commissioner is still more restrict
ed, for it merely exists at the discretion of the Supreme Govern
ment to whom the Chief Commissioner has not only to look for 
the support which is necessary to carry on his administration, 
but for the approval and credit on which his future and further 
prospects depend. 

The Executive Councils of Madras and Bombay and of 
Lieutenant-Governors who have been pro

Provincial depart- vided with Executive Councils are modelled mentalisation . 
· on similar lines to those of the Governor

General. The_ Governors, who like the Governor-General. 
are usually appointed. from England from among distinguished 
politicians or administrators, and the Lieutenant-Governors, 
have the. power of overruling their Councils under circum
stances similar to those defined in the case of the Govemor
General. Administrative work in their provinces has 
also been "departmentalised," more or less in the same way 

as that of the Governor-General in Council, under the powers 
given by the Acts of 1861 and 1909 to them to frame rules for 
the efficient conduct of business. The Lieutenant-Governors' 
provinces which have no Executive Councils are assisted by 
Boards of Revenue, or as in the Punjab and Burma, by 
Financial Commissioners. Each Provincial Government has 
a Secretariat of varying strength according to its needs, and the 
departments of aiJministration are presided over by heads 
variously termed in different provinces, while there are 81so 
special departments presided over by special officers. 

13 



CHAPTER VI 

DISTRICT ADMINISTRATION 

The _Imperial and Provincial Executive authorities in India 

Divi11ion of admi-
nistrative func-
tions 

owe their constitution and powers, more or 

less !'fuectly to statutes of Parlian;tent. The 
departments of administration which carryon 

the work of the Central Government, Provincial and Imperial, as 
well as the Local and Municipal bodies which perform functions 

of local administration, depend for their authority, on the other 
hand, on laws passed by the Indian legislatures and on administra
tive regulations, organisation and tradition, not easily susceptible 
of general treatment. But while a description and study of the 
functions performed by the many ministerial officers directly 
under the Government is not of much constitutional impor

tance, the division of administrative functions between the 
Imperial, Provincial and Local authorities in its general outlines 
ought to be noted. From the standpoint of political development, 
the form of Local, Provincial and Imperial organisation will 
undoubtedly react with momentous effect on the national char-

a.cter. * 
• As a recent writer on constitutions has put it:-" The citizen 

who from boyhood expects to take some time or other of his own 
free will, an active part in the administration of local affairs, is likely to 
be found a very different citizen from the man who may be authoritatively 
commanded at the most inconvenient juncture of affairs to serve his 
locality without remuneration, and both from the citizen who perpetually 
finds himself cabined, cribbed, confined by the cramping influences of an 
~11-pervading bureaucracy". (Leonard Alston, M.A., in his 'Modern 
Cnnqtitntiona'. I 
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An attempt has been made in the last chapter to deduce 

Central isation 
and Devolution 

from the statutes and the prevailing practice, 
traditions and understandings, the exact re• 
lations which subsist between the Provincial 

and the Imperial Governments in the exercise of executive 
authority and the general division of executive functions which 
have flowed therefrom. Apart from statutory provisions, the 
distribution of executive functions in India, does not exactly follow 
the lines which are to be found in ordinary unitary Constitutions 
in the West on the one hand, or in the federal Constitutions on the 
other. The reason for this lies, in the first place, in what has been 
explained in detail in the last chapter viz., that the division of 
powers in India is in the nature of devolution and not of federa
tion. In the next place, it arises from the fact that executive 
authority in India has proceeded from the centre oa.twa.rds in all 
the provinces and started with a more or less highly centralised 
administrative machinery. Administrative au~hority was, first 
of all, devolved upon the agents of the Central Provincial Go
vernments, and only later on entrusted in small a.nd varying 
measures to Local and Municipal Councils subject to a. 
deal of supervision and control on the part of the Qentral autho
rity and its agents. The principle that it is but a small portion 
of the public business of a country which can be well done 
or safely attempted by the central authorities, was but slowly 
and but too cautiously recognised in this country, where the 
capacity for self-Government even in local affairs on the part of 
the people was assumed to be less than the minimum. · The 
primary principle on which District and Provincial administra
tion may be said to rest in India, is one of division of labour. 
Popular control over the performance of Local and Provincial 
administrative duties was a. matter of later and slower gro~P.l?:• 

Thus the existing system, while it has secured better 

Devoluti1m and 
loca.l Self-Govern· 
ment 

organisation, has left less liberty t~· the 
citizens than in other countries where 
Br:itish institutions have grown. Thatthe 
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growth of popular institutions, and the grant of some measure 
of popular control over the exercise of administrative functions 
is inevitable in the growth of all modern forms of government, 
is not only an inference easily drawn from the lessons of his
t~ry in the past, but is op.e which necessarily arises from the very 
nature of the progress of modern administrations. The growth 
and persistence of the kind of subordinate government which 
implies popular control, is due, as Professor Montague once 
observed, " practically to the need of relieving the central 
authority in the State and to experience of failure of a. completely 
centralised bureaucracy " • 

Indeed, "the administration of a civilized State is so 
serious a task as to demand all the powers 
of bureaucracy and Self-Government com-

Local Self-Govern
ment and Political 
Education 

bined. " The steps, therefore, which have 
been taken in India from time to time for associating the 
people in the actual administration of the country, both in the 

* Professor Ashley in his book on " Local and Central Govern
ment'' has elucidated the same position in the following terms:-

" Whatever may have been the previous course of their constitutional 
history the persistent and rapid growth ef the functions of the State, and 
the constant assumption of new and onerous duties and responsibilities 
in the last century have rendered some attempts at decentralization and 
some grants of Self·Government absolutely necessary, if the national 
administration is to be carried on with success. Experience, ancient and 
modem' alike, has shown conclusively that a completely centralised 
bureaucracy-that is, a self-recruiting body of officials working from a 
single centre, and responsible only to itself-cannot carry on infinitely 

·the administration of a large country ; it tends to ignore the varieties of 
local conditions, to become stereotyped in its ideals and methods, and 
overburdened ; and sooner or later a breakdown becomes inevitable. And 
where the people have been discouraged from taking an interest in the 
task of Government, where they have not been habituated to the m>mage
ment of public affairs, the collapse, when the bureaucracy fails, is so 
much the greater, since there is nothing which can be substituted for the 
broken-down official organisation. For these practical reasons, amongst 

'others of a more theoretical and political character, in all progressive 
ata.tes, dating the last century. attempts have been made at decentraliza

'tion and the development of Self-Government in two ways: (a} by entrust
ing the inhabitants of loc;llities, or their chosen representatives, with 
the conduct (under greater or less control) of those matters of public 
interest and utility which concern the localities chiefly or entirely ; and 
(b) by providing for the participation of unofficial citizens in the manage
ment.of sBme at least of those other matters of administration which 
are supposed to belong particularly to the sphere of the Central Govern
·ment." 
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!Agislative Councils and in the Local and Municipal bodies, 
are but the necessary consequences of a devolution which 
became inevitable with the growing burden of administra
tion. There are, however, along with these purely administrative 
requirements, other considerations of a more theoretical and 
political character which have also to some ~xtent influenced 
the association of the people in the task of Government. These 
are usually summed up in the phrase, "political education," which 
it is deemed to be the duty of all modern progressive governments 
to impart to the citizens of the State. The importance of that 
portion of the operations of political institutions which is com
prised in the political education of the citizens has been the 
theme of all writers on politics since the days of Mill. Both these 
aspects of Local Government have been well summed up ~y the 
late Professor Sidgwick in the following terms :-

"Most internal executive functions whether coercive or in
dut>trial, obviously need officials locally dispersed,-policemen and 

soldiert1 for the maintenance of order, collectors of taxes direct and 
indirect, managers of roads and public land of all kinds, postmasters 
and other officials occupied in conveyance and communication, relieving 

officers, t>anitary inspectors and so forth. In speaking however, of 
"local governments" in a unitary state, we chiefly mean organs which, 
though completely subordinate to the centrallegit~lature, are indepen

dent of the central executive in appointment and to some extent, in 
their decisions and exercit!e a partially independent control over certain 
parts of public finance. 

• The primary reason for this local independence is that it is required 
to realise the full advantages of that reaction of the governed on the 
governing organs which representative or responsible government seeks 
to bring about. Such advantages may lie in the direction either of 
greater efficiency or of greater economy· First, as we say,, the theory 
of responsible government rests on the principle that the interests of 
any group of governed persons will be most safely entrusted to govern
iug per~ons whom they have the power, from time to time, to dismit~s 
directly or indirectly. It it~ an obviom~ inference from this principle that 
governmental functions which affect ~;olely or mainly the inhabitants of 
a limited portion of a State should be placed under the ~;pecial control 
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of this section of the community; in order that the criticitnn of this 
section, backed by the power of appointment and disrnis~al, may bring 
about a closer adaptation of administrative activity to its peculiar needs. 
Especially in matters-such as education and poor-relief-in which valu· 
able aid can and should be given to governmental work by the volun· 
tary efforts of private persons, we may expect to secure important gains 
by localising the control of the electorate over the work. Again, so far 
a~ any class of governmental services are rendered exclusively or mainly 
to a group of persons who live within a certain district, it is obviously 
equitable to throw the whole or main expense of such services on these 
persons ; and-so far as this expense cannot conveniently be met by 
payments voluntarily made by the recipients of the services the com· 
parison of cost with utility is likely to be more accurately performed if 
the financial management of this department of governmental business 
is entrusted to a separate locally-elected organ. 

But there are other reasons why a vigorous development of local 
government is important, if not indispensable, to the effective working 
of representative institutions in a community as large as most modern 
states are overcentralisation, in such a community, introduces two op· 
posite dangers. In the firl!t place, if the only action that an ordinary 
cith:en is called upon to take, in reference to·public affairs of any b'l'eat 
interest or importance, is that of voting at intervals of several years, 
as a unit in a gt·oup of many thousand electors, for a member of the 
central legislature-or even for thu head of the executive-there is a 
~anger that the control of the citizens generally over their government 
will become slack and ineffective ; so that their exercise of the vote 
will be especially liable to be perverted by the sinister influences which 
we have before examined. But again the same cause that tends. to 
render the political consciousness of the ordinary citizen too languid at 
ordinary times also tends to increase the risk from occasional gusts 
of discontent and excitement, causing unreasonable expectations and 
complaints pf government ; since the mass of the community cannot 
but lack that general diffused knowledge of the real nature of govern• 

mental business, and the conditions and limitations under which it is 
canied on, which re~ults from being brought into intimate social rela· 
tiona with the persons actually responsible for it. In ~hurt, whatever 
educat,ive value iij rightly attributed to representative government 
largely depend!! on the development of local institutions. 
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\Ve must also take into account the danger of overloading the 
central government with work. The importance of this danger grows 
in proportion as a more extended view is taken of the proper functions 
of government ; if the tendency actually operative in England towards 
increasingly extensive and complex governmental interference is in the 
main jn~tifiable-as we have seen reason to think-it becomes increasing
ly important that the work to be done should be carefully distributed 
among different organs so that none may be overburdened". ["Elements 
of Politics", pp. 511-513]. 

The principle of popular political education as a raison 
d'etre of Local Self-Government did not find ready acceptance in 
India for a long time, though it was laid down by Lord Ripon 
in his famous Resolution on Local Self-Government in India 
in 1882 in no unambiguous terms. Lord Morley, while Secretary 
of State for India, reiterated thi~ a.spect of the matter in his 
well-known Reform Despatch in 1908, and it is not yet known, 
to what extent it will be carried out in the proposals which are 
now under consideration, in consequence of the recommenda
tions of the Royal Commission on Decentralisation, for the 
improvement of the machinery of local and district government 
in India. The association of the people or their representatives 
in the higher tasks of government above those of district -and 
local administration, is still of a very limited character, but is 
likely to be appreciably enhanced with the progress of the 
Reformed Legislative Councils. 

A devolution of administrative functions which involves the 

Four administra
tive authorities 

grant of some measure of Self-Government 
cannot be in India a mere matter of 
defining the relations between the local 

and central government, but involves a division of powers and 
duties between four different authorities. There is, first of 
all, the Imperial Government which, as we have seen, has 
got direct control of certain services. There is next, the 
Provincial Government in whose hands are entrusted the 
normal functions of administration within the province, but 
subject to supervision by the Imperial Government, Ther@ are 
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next the district officials who are the agents or deputies of ~he 
Provincial Government and exercise their powers under its 
orders and instructions in the several districts which constitute, 
more or less, the uniform administrative unit in all the provinces 
of India. And, Jastly, there are the Loca.l and Municipal bodies 
to whom have been entrusted specific functions of administra
tion in the localities where they are constituted, and whose 
constitution and powers are also subject to close official 
supervision. 

It was seen in the last chapter how difficult it is on general 

Division of duties grounds to say what functions of administra-
a n d functions tion should necessarily remain in the hands 
among them 

of the Imperial Government and what should 
be made over to the Provincial Governments. It is even more 
difficult to lay down what duties of government and what control 
over local bodies the central authority in a Provincial Govern
ment should undertake, and what could be safely, and should be 
with advantage, left to local management in the hands of locaJ 
representatives of the people. Yuch will, no doubt, depend on 
the circumstances and conditions of each province and of each 
locality concerned. To lay down that matters of Imperial, 
Provincial or .local concern should severally be left in the hands 
of the Imperial, Provincial or Local authorities is merely to 
re-state the problem. There cannot exist the most exclusively 
Imperial question which may not, in some way, affect the 
interests of localities. Nor can there be any matter of local 
concern which may not conceivably become matter of Imperial 
concern. Nevertheless, aome of the broad lines of general 
division are easily noticeable and they have, in the main, formed 
the basis on which the statutory division of powers, which 
has been referred to in the last chapter, has been largely 
based. Such questions, for instance, as Military and Naval 
Defence, Foreign and Political affairs including those con
nected with the relations of Native States, are necessarily and 
with adv~mtage, left in the ha,nds of the Imperial Government 
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with a highly centralised organization. Such matters, again, as . 
the management of what may be called the State properties and· 
monopolies including the Currency, Railways, Posts and 
Telegraphs, and Opium, are among what may be called the 
quasi-commercial functions of Government and, on the score 
of economy and efficiency and the common interest therein 
of the citizens of all parts of the Empire, are also left in the 
hands of the Imperial Government. In the department of 
Finance and Taxation, controversy has raged for a long time 
over the proper limits of Provincial and Imperial Finance, to 
which attention will be drawn in a subsequent chapter. 
To the Provincial Governments, on the other hand, properly 
belong such normal functions as the central government 
usually exercises in ~ unitary state, as the maintenance of 
law and order, the collection of revenues, provinciaJ.finance, 
education, sanitation, roads, forests, etc. In respect of the func
tions which are in Imperial hands, the position of Local Govern
ments becomes one of advice or of carrying out instructions, 
while in respect of the functions and powers granted to loc8J. 
authorities, the position of the Provincial Governments is one 
of supervision and control. 

The division of administrative powers between the can-
Division of Cen-. tral Provincial authority-exercised either, 

tra.l and Local 
Functians by the central heads of Government de-
partments or their local agents in the districts-and the . 
local and municipal bodies which have been constituted 
in the local areas is, however, a much more direct result 
of the principles discussed at the outset of this chapter. 
In matters connected with the local administration of dis-. 
tricts and towns, while the paid official would, no doubt, 
have the advantage in professional knowledge, professional 
skill and professional discipline, the unpaid representative has 
or should have the advantage of familiarity with local require
ments, of local patriotism, and of freedom from technical pre
judice and routine. An ideal system would, therefore, make 
the unpaid citizen do as much work for the public as could be 

u 
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got out of him and ensure his doing it properly by providing 
official information, supervision and audit. n may also be laid 
down as a general principle that the assurance of a certain 

. independence is necessary to make unpaid work attractive to 
able and honest men. On the other hand, some duties C&D 

never be efficiently discharged by unpaid officers, because they 
need a special training and special skill. The difficulty, in the 
case of unpaid work in local self-government is even greater as 
to how and where to draw the line between 'a just control and 
meddlesome interference', and scientific classifications are, as a 
rule, of little value in determining the actual · oourse pursued 
by various governments. 

A classification of services into those which ·are onerous--: 

Onerous and Be
. neficial, Obligatory 

and 'Facultative ', 
services 

that is, undertaken by the loCal authorities 
on behalf of the national . or provincial 
goveniment at its cost-and those which 
are beneficial-tba.t is, undertaken by the 

looa.l authorities for the particular benefit of the loca.lity concern· 
ed-does not lead ns far in defining the extent of outside con
trol permissible, while the fa.milia.r division adopted in Conti
nental States, of services into obligatory and facultative or 

. optional ones, is one which is not useful even a.S a· sound or 
exhaustive classification of functions. There is no service, as 
observed before, not even defenee, which may not somewhere 
or other be thrown upon local administration and local funds. 
There is no service eithel' which is of concern simply to the 
community as a whole, exclusive of the particular locality in 
question. The interest of the community is, however, more 
or less appare~t; more or less direct· and more or less certain, 
in some cases than in others. The means and methods by 
which the interest of the community is to be protected and en
forced by the Government a.s its trustee, must differ from 
time to time, from place to place and from service to service. 

The tendency, however, of the Indian system of local 
self-government is to accentuate the interference of the 
central government in the true or supposed interests of 
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the community-a tendency to which all' bureaucracies: a.ra · 
but too prone-and in the interests of what is. also 'called 
efficiency. In Framce and Germany, Belgium and Austria, and 
generally throughout the Continent of Europe, we find loca.l ad-. 
ministration entrusted in the main to salaried officials of special 
training and high special qualifications, whose work is regularly 
supervised by and is completely subordinate to, the various 
departments of the executive government. · There are, it if{ 
true, representative local couucils of various grades and formed 
in various ways, by which the consent of the inhabitants of 
the several localities is more or less a,dequately expressed, and 
some degree of local control is secured. • But the functions and: 
powers of these local councils are narrowly limited and 'their 
actual interferences with the day by day administration are· ·in 
almost all cases subject to the control and approval of the cen
tral executive departments. This particular relation between 
central and local Government has been conveniently termed as 
the "Bureaucratic System" by Mr. Sidney Webb in his preface 
to Mr. Walton Grice'!? book on" National and Local Finance.''' 
The characteristics of the Coptinental system to which Mr. 
Sidney Webb refers are possessed in no small degree by. the local 
and municipal institutions in India, though there are- some 
fundamental differences between the two to which attention will ' 
be directed in the next chapter. 

Nor could ~e advance further in the discussion as to the_ 

Province of local 
and central autho
rity in the per
formance of each 
a d m i n i s t r ative 

proper province of the local and central au• 
thorities, if we take all the different func
tions of administration and attempt to deter• 
mine on general principles, where the pro~ 

service . 
vince of the Central Government may end 

and that of the local authorities may begin in each case. · The -
functions of government in India, as was before stated; are .much 
wider than in the United Kingdom, while even in respect of 
such functions as are common to Engl3.nd and 'India, the 
province of the central authority- is at present much \wider 
in India than it ever was in England. Local unpaid agency · 
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is necessary and is employed in such primarily protective 
functions as the administration of justice, the preservation of 
peace and order as well as the defence of the country. both in 
England and in India. In the discharge of commercial functions, 
local hoards and co\].Ilcils in India have been permitted to em
bark upon forms of municipal trading such as the construction of 
light railways and tramways in the same manner as they have 
been, though to a larger deg.t:ee, permitted in England. In regard· 
to the developmental functions, such as education, maintenance 
of state domains, forests etc., local as well as central organiza
tions have been discharging these functions in varying proportions 
both in England and in India. In fact, there does not seem 
to exist a. single function coming under any of these categories 
which oould not in some form or other be made to have a local 
aspect or could possess a local interest without some scope for 
central control. 

To discuss at any length, what are the limits of local effort 
and local autonomy and of central control in respect of these vari
ous functions.is to consider each of them separately and in detail. 
This is the only means of a.rrivivg at a satisfactory conclusion 
both as to the theory on which the province of local and central 
authorities should be determined and the actual state of things 
which has been established by the existing administrative 
arrangements. Such an inquiry is one which is far beyond the 
limits of a treatise like the present, while much of it would be 
controversial in character. On many questions raised, no settled 
conclusions have yet been reached and even in the case of those 
on which a settled policy or a defined principle bas been adopted, 
it can by no means be treated as the fina.l word on such admi
nistrative questions-especially in a country where conditions and 
circumstances are so rapidly changing. 

-A description of the official administrative machinery in the 
districts of British India. need not be given 
here at length. The official heirarcby and 

Description of 
local offioial ma
chinery the bureaucratic organisation in the ad
ministration of India. have been one of the most elaborate and 
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complex devised for the administration of Empires, and the suc
cess which they have achieved, has blinded many to their defects. 
It is, however, unnecessary to enter npon the question as to.the 
relative merits and demerits of bureaucracies in the administra
tion of Empires. A fairly comprehensive idea. of district admi
nistration can be easily gathered from the many extant 
official publications. The summary of it which appears in the 
Report of the Royal Commission on Decentralization is, 
with a few unimportant omissions, reproduced below as being 
the most authoritative anu accurate description of the present 
system:-

"The principal unit uf administration is everywhere the dit;trict 

Britbh India contains more than· 250 di8tricts and the number at pre

sent exititing in each of the major Provinces has been shown in the 

~tatewent in paragraph 25. The average area of a dititrict is 4430 

square miles or about three-fourths of the size of Yorkshire ;nd the 

average population 931,000, but the actual di~:;tricts vary greatly in 
t'ize and population. They are largest, in point Qf 'lfea, in Burma and 

lladras and a;mallest in the G nited Provinces. 

Each dia;trict is under a Collector (styled Deputy-Commissioner 

iu the non-Regulation Provinces) who is the local representative of 

Government in its general dealings with the people and is-also the 

District ~lagia;trate'". As Collector, he is not merely responsible for the 

• The oft.-quoted description of the model Collector-Magistrate, in 
the first edit ion of the Imperial Gazetter in 1882, though it requires some 
alterations in its application at the presen~ day, will still bear repetition 
here:-

.. The Di~trict Oftker, whether known as Collector-Magistrate or 
a~ Deputy Comtui&;iuner, is the re~:;pon,;ible head of hi~; jurisdiction.
rpon his energy and personal character depends ultimately the 
efficiency of our Indian Government. His own special duties are so 
numerous and so varium; as to bewilder the outsider; and the work of 
his ~uburdinates, European and Xative,largely depend,; upon the stim
ulut> t•f his per,;onal example. Hit; po~;ition has been compared to that of 
the French Prefect. but such a comparison is unjust in many ways to the 
Indian Di.trid Offieer. He is nut a mere ,;uburdinate uf a central 
burt>au, wbo takes his culuur frum hi,; chief and repret;ents the political 
parties ur the pennanent officialism of the capital. The Indian 
Collector is a strongly individualit;ed worker in every department of 
rural well-being, ";rh a large meat>ure uf local independence and of 
iudividual initiative. .As the name of Cullector-llagit>trate implies his 
main functions are two-fold. He is a lkcal officer, charged with the 
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collection of most branches of the revenue, but is concerned with the 
· manifold relations existing between Government and the agricultural. 
clas~es, which represent two-thirds of the total population of British 
India. Thus he is concerned with questions relating to tl1e registra· 
tion, alteration, relinquishment or partition of land-holdings which 
pay revenue direct to Government and in the greater part of India, 
has to deal in these respects with an immense number of 
petty peasant-proprietors. He is likewise, in most Provinces, 

concerned with the adjudication of di8putes between land-lords 
and tenants and also with the administration of estates taken 
under the management of the Courts of Wards. * He has. to keep a 
careful watch over the general circumstances of his district, and in 
times of famine or severe agricultural distress, he is responsible for the 
administration of relief and other remedial measures. He also deals
with the grant of loans to agriculturists, and with the p~eparation of 
agricul~urul and other statistics ; and he has a general control over the 
working of the Forest Department in his district, in so far as this 
touches on matters affecting the economic or other interests of the 
people. 

It is his duty to guide and control the working of municipalities 
and he is often the actual chairman or presiding officer of one or more 

of these. He usually, also, presides over the district board, which, 
~ith the aid of subordinate local boards where such exi~t, maintains 
roads, schools, and dispensaries, and deals with vaccination and 
sanitary improvements, in rural areas. Finally, he has to furnish in-

collection of the revenue from the laud and other sources; he is al~o a 
revenue and criminal judge both of first instance and in appeal. But 
hi• title by no means exhausts his multifarious duties. He does in his 
smaller local sphere all that the Home Secretary superintends in 
England, and a great deal more, for he is the representative of a 
paternal and not of a c"onstitutional Government. Police, Jails, Educa
tion, Municipalities, roads, sanitation, di~pensaries, the local taxation 
and the imperial revenues of his district are to him matters of daily 
concern. He is expected to make himself acquainted with every phase 
of the social life of the natives, and with each natural aRpect of the 
country. He should he a lawyer, an accountant, financier, and a ready 
writer of State papefll. He ought also to possess no mean knowledge 
of agriculture, political economy, and engineering." 

• In Bombay and the Central Provinces, Commissioners of Divisi~ns 
are Courts of Wards in their respective jurisdictions. In the other maJor 
Provinces, except Burma, where there is as yet no Court of Wards the 
Court is the Board or Revenue or Financial Commissioners to the 
Province, 
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f·•rmation nn all important nccnrrencPs in thP •li~trict and he is called 
np•Hl to a.h·i,e on any gPnPral s•·hemes affPcting it which may he under 

con~ideration. 

As District :\bgistrate, he is responsible for all matters affecting 

the Jl<.'aee of the di~trict. an•l exl'rcises a t,;l'neral ~npervi~ion over the 

k>calpoli··e offict>rs, while I.e eontrob the working of ~nbordiuate cri• 

winal eonrts. and has hiHI,eJf a eertain amount of t>riginal and appellate 

waj•"tt>rial work.* 
Each dbtriet i~ usually ~plit up into a 1111111ber of sub-divisions 

which are in charge either of junior officers of the Indian Civil Service 

or of officers of the 'Pro,·incial ' Service (Deputy Collectors or extra 

Assistant CommiRRioners)t. Tile functions of these sub·divisioual 

officers, who are all :\[agistrates as well as revenue and executive 

fuctionaries, vary in different Provinces. They are most developed 

in :\bdras and Bombay, where the suh-di,·isional officer exercises 

within his own chargP, mo~t of the functions of a Collector, subject to 

snp<'rvi,i•m hy and appeal to, the latter. Sa,·e in Bengal and Eastern 

Rt>ugal there are smaller sub·district units, stlyed taluqs or tahsils, 

adminis!Pred by tabildars who belong to the snhordinate service. ! 
The'" officials are, in general, under the immediate control of the 

sub·di,·isioual officer, where there is one, and they and their assistautR 

(deputy or naib tah,;ilJars, re,·emJe inspectors, Kanungos etc.) are in 

•lirect relations with the cultivators and the village officials. 

In all the major Prodn.:es except ~Iadras, the dililtricts are 

grouped into di,·isions, each of which eonsisting usually of from four 

to six district,;, is under the general superintendence of a Commission

Pr, who also ads as a Court of appeal in revenue cases. 

In Bombay, there is no intl'rmediate authority between Commi~
,iont>rs and the Local Gon•rument awl the same condition has llither

to '\pplied in the Central ProYiuces. but here the appointment of a 
Financial Conuni~siolll'r has recently been ~anctioned. In other Pro-

• Steps are now being taken, in Bengal and Eastern Bengal, towards 
the dissociation of Collectors and other executive officers from criminal case 
duties. 

tIn Bengal and Eastern Bengal the head-quarters sub-division of the 
district is in the direct charge of the Collector, and in the Punjab there 
are but few sub-divisions. 

! These units are called circles in Assam and townships in Burma; 
and the officers administering them are styled sub-deputy collectors in 
Assam. m~MI.-~ in Burma, nv.wzlatdars in Bombay proper, and ll!!tkhtyar• 
l:ars in Sind. 
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vinceR, there iR such an intermediate authority, viz., a Board of 
Revenue (or a single Finan~ial Commissioner, as in thl! Punjab and 
Burma)-which in subordination to the Local Government, controlM 
the work of Commissioners and Collectors and the general allminis
tration of the Province in revenue matters. 

Originally Collectors and their subordinates were reHponsihle 
for almost all the administrative work of their districts, subject to the 
superintendence of Commi~sioners and Board of Revenue. During the 
last 50 years, however, separate administrative departments have been 
gradually evolved, the most important of which are thoRe dealing with 
Public ··works; Education, Police, Forests, Medical AdminiHtration, 
Sanitation and Prisons. These departmentR have their own separate 
staffs and heads in each Province, viz. :-

Chief Engineers for (a) Irriga'tion and (b) Ordinary Public Works; 
The Director of Public Instruction; The Inspector-General of Police; 
Conservators, or, a Chief Conservator of Forests; 

The Inspector-General of Civil Hospitals, (Surgeon-General in 
Madras and Bombay), the Sanitary Commissioner •; and the Inspector
General of Prisons. t 

The Inspector-General of Police is often an Indian Civilian, but 
otherwise, the head of each department is usually drawn, eitherlocally 
or by transfer from another Province, from the departmental service. 
These departmental heads are in direct subordination to the Local Gov
ermnentt· As already stated, the Chief Engineers for Public Works and 
also Secretaries to Government; the other heads of departments address 
their reports and letters to one or other of the Civilian Secretaries. § 

• Outside Bam bay, the Sanitary Commissioner wGrks largely 
through the age11cy of the District Medical Officers, who, for medical 
work, are subordinate to the head of the Medical Department. 

t There are also Inspectors-General of Registratien; but in most 
Provinces this function is combined with the management of some ether 
department. When there is extensive famine in a Province, an officer, 
drawn from the Indian Civil Service, may be appeinted to act as a 
special Famine Commissioner, under the Local Government. 

t Except, as regards forests, in Madras and Bombay, where conser
vators of Forests are under the Board of Revenue in the former Province 
and under the Revenue Commissioners in the latter. 

§ In the Punjab the Director of Public Instruction is also ex-officio 
Under Secretary for Education, and appears in that capacity to submit 
cases direct to the Lieutenant-Governor, while the Inspector-GeneraJ of . 
Police is also an ex-officio Under Secretary to Government but subordi
PI\te in that row to the Judicial Secretary. 
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AR regards the district staffs of these departments, the Collector 
nod District MngiHtrnte, as already noted, has a geneml outside con

trol, in non-technical matters, over the work of the Local Police and 
Forest Officers; he is responsible for the minor jails ; and principally 
in hit~ capacity as Pre~ideut of the Dit~trict Board {and in some Provin
ces also of Muuicipal Councils), he it; largely concerned with questions 

of sanitatiou, medical relief and' elementary education· He has much 
less concern with the operations of the Public Works Department, and 
with those branches of education which are under the direct control 

of the Department of Public Instruction; and the principal local officer 

of these two departments {Superintending and Executive Engineers and 
Inspectors of Schools) have charges which do not necessarily correRpond 
with district or divisional limits. 

There are other heads of departments who are members of the 
Indian Civil Service, and who work in closer connection with the 
ordinary district staff, through whose agency a great deal of the work 
which they have to supervise is discharged. The chief of these are the 

Commissioner of Excise, the Director of Agriculture, the Director of 
Land Records and, in some Provinces, the Commissioner for Revenue 

Settlements. These officers are under the Board of Revenue or Financial 
CommiSI!ioner, where either exists* 

*In !l!a~ra~ the funct~ons of the Excise Commissioner and the Settle-· 
ment Commts~10ner are dtrectly exercised by members of the Board of 
RevE"nue; ~nd .m Bomba_y ~he Commissioner of Excise is of tlte s~tme statl,\3 
as the terrttonal Commissioners, 

15 



CHAPTER VII 

LOCAL GOVERNMENT 

We may now turn our attention next to what is, from the 
constitutional point of view, the more 

llodern Boards 
and ancient Pun· 
chayets 

important subject of the organisation of 
local boards, municipalities and other local 

authorities in India. It has to be remembered that though 
the social and historical conditions which have determined the 
present state of insufficient development of local self-govern· 
ment in India have often been discussed, sufficient stress has 
not always been paid upon one important fact in connection 
with the history of local self-government in India. It has 
often been wrongly assumed to begin with, that the traditional 
sentiments of the community and their habits of co-operation 
are against the formation of local self-governing bodies 
whereas in fact the oldest units of local self-government in all 
history and among all civilized communities, the unit to which 
all other modern political organisations could be traced, was 
found in its vigour of life in this country, when it had ceased to 
exist or had been superseded long ago by other centralised insti
tutions in other countries. The ancient village community or 
the panchayet was deliberately disintegrated by the adoption 
of the administrative measures of the East India Company in 
India in the early part of the 19th century, and though the 
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unwisdom of it was perceived later, no attempt was made to 
revive it as a unit of local government in the seventies anci 
eighties of the last century, when steps were first taken towards 
introducing measures of local self-government in India. As 
usual, the process in British India began from above and it was 
only after the exhaustive inquiries of the Royal Commission on 
Decentralisation two years ago that it was found that to ensure 
the rapid and permanent improvement of local self-government 
in this country, it is necessary to build it up from the bottom, 
that strenuous efforts ought to be made to revive and resuscitate 
the old village panchayets and turn them into useful units of 
local administration on modern lines. 

Before proceeding to consider the characteristics and 

History of 
:Uodern Local 
Institutions in 
India 

tendencies which local self-governing institu
tions in India exhibit, it is necessary to 
trace briefly the history of the successive 
measures by which they have been establish· 

ed and their constitution and functions developed or modified 
from time to time. 

The beginnings of local self -government in India are in 

Origin in de-con
centration rather 
than in decentra
lisation 

some respects similar to those of France 
and Prussia in that they started after the 
building up of a. consolidated and powerful . 
State by means of a great bureaucracy direct- . 

ed from a single centre ·and pursuing a uniform policy. Local 
institutions in both cases mainly have thus owed their origi~ 
to the will of the central authorities and were primarily 
created for the purposes of their administration. They were 
treated as agencies not so much for the decentralization of 
administrative functions, as for what Continental authori
ties describe as de-concentration of authority. These delegations 
of authority which have been rendered necessary hi India froin 
time to time, took the form of entrusting them to purely stipen
diary officials, then to committees of officials in particular 
localities and then to committees composed partly of officials 
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and partly of unprofessional members, nominated by the central 
authority or selected by the localities or local authorities. 

The system of municipal administration had a much earlier 
origin in the Presidency towns than in the 

First Municipal · t · f th I fi d Charter 1687 .m enor o e country. twas. rst grante 
to Madras by a Royal Charter in 1687, which 

resulted in the establishment of a Corporation and Mayor's Court 
with powers to levy taxes and to try both ci vii and criminal 
cases. In 1726 a Mayor's Court with Aldermen was established 
in each of the Presidency towns. But little was done to introduce 
municipal institutions generally in the territories acquired by the 
East India Company though the Charter Act of 1793 contained 
statutory provisions as to municipal administration in the 
Presidencies. Between the years 1840 and 1853, the constitu
tion of the municipalities was widened and elective principles, 
to· a limited extent, were introduced. But in 1856 all municipal 
functions were concentrated in a body corporate, consisting of 
three nominated and salaried members. Till the year 1861, 
the system of municipal government was the same all over 
India, but with the passing of the Councils Act in that year, it 
was remodelled by enactments local legislatures, thus from that 
time varying in different provinces and leading through a series 
of Acts to those now in force. The system of election of repre
sentatives by the ratepayers was first established in Bombay in 
1872, in Calcutta in 1877 and in Madras in 1878. 

Outside the Presidency towns, therefore, whose local self· 

Beginnings of 
government is complicated by the indroduc-
tion of British local institutions from the Local Institutions 

in 1842 outset, there was practically no attempt at 
creating municipal institutions before 1842. In that year, an 
Act was passed applicable to Bengal to enable the inhabitants of 
any place of public resort or residence to make better provision 
for purposes connected with public health and convenience. An 
Act of 1850 extended this law to the whole of British India and 
provided for the constitution of Town Committees and the levy 
by them of certain indirect taxation. This Act was only of an 
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enabling kind and was very little availed of by· the inhabitants 
of localities. In the Presidency of Madras, however, the germs 
of local self-government were laid by the _early voluntary associa
tions formed in the sixties of the last century by the respectable 
and opulent classes, for maintaining the sanitation and health 
of utban areas. The Government assisted these associations 
by contributions of sums equal to those realised by them by 
private subscriptions. In 1863-64, there were six such associa
tions. 

The difficulty of discharging primarily loca~ functions by 
agents of the central authority grew enor-

Towns Improve- • h f 1 d 
ment Acts, 1865 mously wtth t e establishment o sett e 

government in the year 1858, while the 
financial difficulties of the government pointed to the need for 
devolving local resources· and powers on local unpaid authorities. 
The need for more extensive municipal measures was pointedly 
referred to by the Army Sanitary Commission in 1863 in con
sequence of the general unhealthy condition of towns in India. 
The Towns Improvement Acts of 1865 which were passed for 
the different provinces, provided for the appointment of Commis
sioners to manage municipal affairs and authorised the. levy of 
various taxes. As measures of local self-government, the Acts 
did not proceed far ; but they were of great service in improving 
the sanitary condition of towns. An Act passed in 1863 attemp" 
ted to bring education within the province of local functions, but 
did not succeed, while an Act passed in 1866 for the first time 
authorized the levy of a local rate for providing the funds · 
required for popular education, roads·and other objects of a. local 
character in rural areas. 

The policy which was thus begun by such incontinent steps 

Financial Decen
tralization and Local 
Finance 

was reviewed comprehensively in connec
tion with the decentralization of finances in 
India carried out under Lord Mayo's scheme.· 
Lord l\fayo efl"ected the separation of Pro

vincial from Imperial finance and pointed to the need also of the 
seraration of purely local from Provincial finance-a separation 
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which was completely effected only five years ago. In indicating 
the necessity for local self-government, he laid down in his re
solution of 1870 as foll_ows :-" Local interest, supervision and 
care are necessary to success in the ma]lagement of funds devot
ed to education, m~dical charity and local public works. The 
operation of this resolution in its full meaning and integrity will 
afford opportunities for the development of self-government, for 
strengthening municipal institutions and for the association of 
Natives and Europeans to a greater extent than heretofore in the 
administration of affairs." 

The "Towns Improvement Act" which was passed in 

Lord Ripon's 1871 did much to provide for the admini-
comprehensive pro
posals, 1882 

stration of local affairs in towns and muni
cipal areas, particularly in respect of health 

and sanitation. But though, as the resolution of 1882 observed, 
considerable progress in the direction of local self-government was 
ma.de from 1870 onwards and a large income from local rates 
and cesses was realised, the management of which was freely 
entrusted to local bodies, there was still a greater inequality of 
progress in different parts of the country than local ch:cum
stances seemed to·warrant. In many places, services admirably 
adapted for local management were reserved in the hands of 
the central government while charges were levied on munici
palities in connection with matters over which they had no exe
cutive control. It was in Lord Ripon's time, therefore, that the 
first really important and decisive step was taken in respect of 
local self-government by placing it on its true basis, not merely 
as a means of devolution of authority in administration and in 
decentralization of financial resources, but as a means of popular 
and political- education by means of which alone progressive 
communities could cope with the increasing problems of govern
ment. · The famous and memorable resolution of Lord Ripon 
on local self-government in India, which will be found in the 
Appendix, laid down principles which are still being carried 
out into practice and should be studied by all who desire to 
have a correct grasp of the real value of local self-government 
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to this country. Subsequent progre~s in local self-government 
has not been of any far-reaching character so far as its political 
and constitutional value is concerned, but the principles on 

·which local self-government bas proceeded in this country have 
not been uniform, nor do they follow entirely those which form 
the chief distinguishing features of local government in England. 

Local Government in England exhibits certain funda-

Characteristics of 
Local Government 
in England 

mental-characteristics which it is necessary 
for the Indian student to bear in mind in 
order to understand some of the features 

imparted to local institutions in India by the legislative measures 
of the central government. In their authoritative book on "Local 
Government in England." Messrs Redlich and Hirst have defined 
"local government" generally as "the carrying out by the inhabi
tants of localities or by their elected representatives duties and 
powers with which they have been invested by the legislature, 
or which devolve upon them at Common Law." 

This definition therefore, postulates the first feature of local 

Local bodies in 
England possess in
herent and indepen
dent powers 

government in England viz., that the right 
of local self-government in England is not a 
mere creature of express legislation but is an 
immemorial right at Common Law inherent 

in every citizen of a locality in the administration of local 
affairs. Much the larger part of the national administra
tion in England is thus carried on by local authorities . 
under the control, of course, of the central govern
ment. The second is that this control exercised over the local 
authorities by the central government has always assumed the 
form of an authority expressly derived from Parliament by 
legislation and enforceable not by the discretionary authority of 
the executive government, but by the judicial decisions of 
the courts of the land unless the legislature, as it has done in· 
recent times, expressly armed the executive with discre
tionary authority. As even in such a case the legislature is 
in itself but the embodiment of the will of the nation, the 
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principle of self-government is supreme as well in central as in 
local affairs. The third feature, which is a consequence of the 
first two, which· local institutions exhibit in England is what 
has been described by Sir C. P. Ilbert in a letter to Dr. 
Redlich in the following words:-" English Local Councils, " be 
said, "whether County Councils and Borough Councils or District 
Councils. are public bodies discharging public functions and 
exercising their powers on lines and within limits defined by 
Parliament ; but they are independent bodies-not a.gent8-1!.s 
every English Minister knows. They decline to take orders 
from the centraJ executive except in the limited class of cases in 
which the legislature has conferred on the executive powers of 
interference. " 

In the case of Continenta.l countries like France or Prussia, 

ContrMt w i t h 
Continental institu
tions of bure!l.ucra· 
tic origin 

whatever institutions of local self
government may have existed prior to the 
regime of the absolute monarchs of the 
18th century, they· disappeared with the 

growth of despotism. Consequently, when the countries, 
on the mainland of Europe threw off the yoke of absolute 
rule and established for themselves constitutional forms of 
government, the development of local institutions proceeded 
by express enactments of the legislatures. But the administra
tive traditions of Continental countries, coupled with the 
absence of the self-governing impulse which had long dis
appeared, did not lend themselves to the investmeni of local 
authorities with that power or that form of self-government and 
self regulation which exists in England. The history of both 
France and Prussia. is, as has been observed before, the record 
of the building up of a. consolidated and powerful state by means 
of a great bureaucracy directed from a. single centre and pursuing 
a. uniform policy, and so in both countries, the peopJe became 
accustomed to look to that centre, to the monarch and to his 
officials for guidance in all their affairs. Wben the local institu
tions were started or revived, it was at the will and for the purpo
~s of the central authodties and so both in France and Prussia 
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local st3lf-government is regarded rather as a gift from above 
than as an inherent right. Hence it is natui_.ally weaker in these 
countries than in England. 

In the second place, Continental governments have made a 
careful separation and classification of public services into local 
and central and all local affairs are administered by three 
agents, namely official agents or servants of the bureau; 
cracy acting singly, and in committees, secondly com
mittees composed partly of officials and partly of unpro
fessional members selected by local authorities and approv.ed 
by the Central Government and, lastly, the purely elected 
authorities- called into being for other purposes, being 
made to act as agents for the Central Government. · The effect 
of this arrangement is that local authorities are more or less 
treated as agents for the Central Government and answerable to 
that government rather than as statutory bodies administering 
the powers legally vested in them and liable to be questioned 
only in a court of law, the authority of the Central Government 
being limited only to that of general supervision, guidance and·: 

advice. 
Considering local institutions in India in the light of th~se 

facts, it will be seen that the Indian Govern-
Indian local in

stitutions, partly 
bureaucratic, partly 
statutory and self
governing 

ment, though unconsciously, has· pursued a 
policy oscillating between that which the 
traditions of self-government have impelled 
Englishmen to adopt and that which the. 

tendencies of bureaucratic methods led them to. Indian local·· 
bodies, whether they be the rural unions and boards or the 
municipalities, mofussal and metropolitan, are similar to Eng
lish local bodies in that they are public bodies discharging public 
functions and exercise their powers on lines and within limits de
fined by the legislature. They owe their origin therefore to express 
creation by means of specific enactments whose interpretation. 
rests in the hands of the courts of the land. But as the framing 
of these enactments was in the hands of those accustom~ 

ed to bureaucratic sway, the objective of these laws was 
16 
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circumscribed with the result that both the constitution 
and the functions of local authorities in India have been 
rigorously limited and defined and but too cautiously extended. 
At the same time, the power of interference of the central 
executive was leg~tlly widened so as to admit of a very minute 
control, whenever necessary, of the operations of these bodies. 
The result has been a medley of powers and duties, discre
tionary and obligatory, distributed between the central and 
local authorities in a way which left not much room for that 
popular and political education which, in Lord Ripon's eyes, was 
the main justification for the introduction of local self-govern
ment in India. · 

_ The policy of control in the initial stages of the path of 
local self-government would not necessarily be a disadvantage 
if the object that is kept in view is not mainly that of efficiency 
but of steadily developing faculties of self-government in local 
areas so as to eventually and inevitably leave the management of 
local affairs in the hands of the representatives of the citizens 
of the locality. The latter object often-times militates against 
the former and the conflict between the claims of efficiency and 
of popular government has not been reconciled in this country in a 
consistent or uniform manner. After Lord Ripon's time, the 
tendency has been mainly to place the claims of efficiency above 
those of popular education and this bas, in tum, reacted on 
the constitution and functions of even the Presidency munici
palities which, throughout had taken their course on the lines 
·of English local institutions.~' 

• The origin of the Presidency municipalities iu India leads back to the 
period of the development of boroughs in England in the seventeenth 
century, when town and borough corporations were being established 
in England by charters from the Crown in the time of the Stuarts. 
Madras was one of the earliest of such corporations of the Empire. It 
was in 1687 that James II conferred signal favour on the East 
[ndia Company by giving them the power to establish by charter 
a corporation and a Mayor's Court in Madras. Sir Josiah Child, the 
celebrated governor of the Company in those days appreciated this 
favour in its true light as the only means of solving the difficult ques
tion of town conservancy which, by that time, owing to the brisk 
trade of the company round Fort St. George had become a matter 
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These corporations established in Madras, Bombay and 
Calcutta had, in their earlier days, a. continuous history of corpo
rate life and administration to the same extent as tha.t enjoyed 
by corporations in England, but with the establishment of 
Legislative Councils in India on a firm basis, invested with what 
may be called plenary powers of legislation, the constitution 

of urgent importance. It is useful to recall the words in which the 
Directors of the Company described the steps which they desired to be 
taken in establishing the Corporation and ~layor's Court in :Madras, as 
it lays down principles of equal rights of Indians and Europeans, 
alike in the clearest manner. The impetus which was given by the 
Court of Directors in this behalf and the motives and intentions which 
actuated them in so doiug are somewhat mixed but yet noteworthy. 
They wrote as follows:-

" If you could contrive a form of a corporation to be established 
of the natives mixed with some English freemen, for aught we know 
some public use might be made thereof, and we might give the 
metubers some privileges and pre-eminences by charter under our 
seal that might please them as all men are naturally with a little 
power, and we might make a public advantage of them, without abat
ing essentially any part of our dominion when we please to exert it. 
And it is not unlikely that the heads of the several castes being made 
Aldermen and some other Burgesses, with power to choose out of 
themselves yearly their :Mayor and to tax all the inhabitants for a 
Town hall or any public buildings for themselves to make use of, your 
people would more willingly and liberally disburse five shillings towards 
the public good, being taxed by themselves than sixpence impoEed by 
our despotical power (notwithstanding they will submit when we 
~;ee cause), were government to manage such a society as to make 
them proud of their honour and preferment and yet only ministerial 
aml subservient to the ends of government which under Ut!, is your
selves. We direct nothing positively in this but refer it to your. 
con~;ideration, and. if you think it may redound to the public good, and 
that you may better adopt it to the good of the place and the establish
ing of our absolute power over it and unto some similitude to the 
forms of such like corporations in England where there is always. a 
governor, a superior power, and a garrienn we have thought fit to send 
you a copy of the late charter gmnted Ly llis Majesty to the Borough 
of Pur!tmwuth where Sir John Biggs (Jutlge of the new Court of 
Aoimiralty at Matlras) was recorder and understand!! well not onh· the 
c•·n~titution Lut the way of proceeding it. We conceive their Cnnrt 
hooks mu~t always !Je in the English tongue and the Town clerk must 
always be au Englibluuan that can speak Portuguese and Gentoo, and 
their recorder mu•t Lethe same. "'e think it con\"enient that; in the 
court of Aldermen, king 12 be~ides the :Mayor, there l'huuld ne\"er be 
above three Eugli~h freemen and three Portuguese ; the other seven to 
be llwrs and Geutoos." (De~patch of 16-6-161:!7·) 
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and functions of these bodies have been remodelled from time to 
time with the result that their self -governing character has been 
materially altered and except for the form of their old constitu
tion and a. few privileges still left, they are more or less subject to 
the same control of ~he Central Government which the munici
palities and local bodies established by the legislation of 1885-86 
are now under. 

The local Institutions of British India may be classified 

General classifi
cation of Indian 
local institutions: 
Rural and Urban 

as in England, into rural and m-ban bodies. 
Th~rura.l boards, as they are called, consist 
at present of unions which provide mainly 
for sanitation, conservancy and public health 

of the more imiXlrtant and populous of the villages or the less 
important towns. They are generally 1rnder the control of the 
taluk or sub-district boards which are, what we may call, the 
normal local administrative units for rnral areas in all the pro
vinces. The jurisdiction of the taluk boards extend.s to one or more 
taluks, according to the requirements of each taluk. Above the 
taluk boards are the district boards constituted for each dis
trict possessing a. general control over the local administration of 
the district. In the urban or municipal areas all through the coun
try, have been established the municipal councils, "hich except 
in Bombay, are unconnected with the boards of the districts or 
sub-districts in which they are.* This system of local bodies has 
not been fully introduced in some provinces, such as Assam, the 
North-West Frontier Province, and in certain other stray areas. 
There are -besides special and particular local authorities like 
the port trusts of Bombay, Calcutta, Madras, Rangoon and 
Karachi which are invested with statutory administrative powers 
in respect of the area of their ports, and there are the cantonments 
whose local affairs are administered under the prm;sions of the 
Cantonment Codes. Both of these institutions we may leaYe 
·out of consideration as of an exceptional character and not 

• In the United Provinces the smaller towns are constituted into 
what are called "Notified Areas" where municipal functions are performed 
by nominated committees. 
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directly connected with the general growth of local self-govern
ing institutions within the country. 

In the constitution of these corporate bodies, in whom have 

General features of 
their constitution: 
official and non
official elements, 
nominated and 
elected members 

been vested the local functions presently to 
be referred to, certain general characteristics 
may be noted. In the constitution of every 
board or council or trust, as the case may 
be, there are two elements called the official 

and the non-official. The official element is composed 
of both members ex-officio, ·e.i. holding office in virtue of their 
official position and authority in the locality, and those who 
are nominated by the Central Government to represent its inter
ests on that body. The official element exists in varying pro
portions in the various local bodies which have been constituted, 
but it is generally of a substantial character. It is found in a 
much larger degree in the ruraJ and district boards than in the 
municipal councils. The non-official element in those bodies 
again consists of two parts, that comprising the nominated section, 
that is, of non-officials who are appointed to the council by the 
Government without reference to any legal qualification or claim, 
and that comprising the elected element consisting 1>f those 
chosen by the votes of qualified voters of the constituencies in the 
local areas. The elected element again is found in the largest pro
portion in the Presidency corporations or municipalities, and in 
a smaller and a greatly varying proportion among the different 
mofussil municipalities of the various provinces. The propor
tion in which the official and non-Official elements, as well as the 
elected and the nominated elements, are represented on local 
bodies generally, has, to some extent, been regulated by statutes. 
But it is unnecessary to refer to this, inasmuch as, so far, there has 
been no tendency to preponderate both the non-official and the 
electe<l elements in these councils and hoards. Generally speaking, 
the hulk of the municipalities in the ~ladras Presidency and in 
Bengal, possess elective privileges to a greater extent than in 
othet· provinces where a large number of municipalities do not 
possess a suhstal!tial elective element. 
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-· The executive head or presiding officer of the councils and 

Their Chairmen 
audPresidents: elec
ted, nominated and 
ez-otfici.o 

boards is styled the president or chairman. 
In ·au the provinces, the president of the 
district board is ex-officio the Collector of 
the district and its chief executive head. 

In regard to the taluk boards, the Revenue Officer of the 
division is usually the ex-officio president, though the Local 
Boards Act seems to have contemplated the appointment 
of a. non-official president more generally than has till now 
been done. In regard. to the municipal councils also, the 
original scheme of 1882 contemplated the election of a. chairman, 
who would generally be a non-official, but the only provinces in 
which there has yet been a large proportion of elected non-official 
Chairmen are Madras, the Central Provinces and Bengal. 
Further details as to the constitution of these local bodies 
will be found in the usual official publications, but the two 
chief general points to note in the constitution of these boards 
are their semi-official character and their gradation of local au
thority as has been above indicated. One important advantage 
in this organisation which was long absent in British local insti
tutions and has only been recently realised in England, is that 
this uniformity of local. authorities and their gradation permits 
of a single local authority in each local area small and large to 
whom may be entrusted the discharge of all local functions. 

The local functions entrusted to the boards as well as the 

·Functions 
control 

and 
councils and corporations have so far been of 
a limited character. Municipal functions 
are usually classified in official language in 

India under the heads of public safety, health and convenience, 
roads and sanitation, ancl public instruction and education, 
and under these heads the actual duties performed by local 
bodies have varied very much in the different provinces. 
Generally speaking, the maintenance of roaJs, bridges andother 
public places, the control of sanitation and the provision of 
medical relief as well p,s other questions connected with public 
health and conservancy, the aiding as well as the supervision of • 
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education chiefly elementary, the supply of good W.inking water 
and the impro¥ement of the sanitary and general condition of 
t~wns are all functions which,~ a. larger or smaller degree, have 
vested in the various municipal councils. The primary duty of 
the lowl. boards has usually been deemed, owing ~ his~rical 
causes, to be the maintenance and improvement of the means 
of communication, that is, of roads and . bridges. Other 
important functions, however, have been gradually added ~ 
them, such as medical relief, drainage and water-snpply, and 
sanitation. education and, the provision of other public require
ments such as pounds, ferries, markets, etc. 

In respect of these functions generally, it may be noted 

Limited exten
sion ef functions 
and large increase of 
control since 1882 

that the Acts which gave birth ~ these 
institutions in 1882 contemplated a very 
wide extension of the powers as well as of the 
resources of local bodies. While providing 

for the obligatory performance of a certain minimum of functions 
of the kind referred ~ abo¥e they also provided for as large and. 
wide an expansion of such functions and resources, at the instance 
of the local Governments, as could be conceived~ be 'of benefit 
for the locality in any way or~ promote the safety, convenience, 
comfort and well-being of the local areas concerned.'. In actua.l 
practice, however, the minimum line drawn has not been ap- _ 
preciahly extended so far at the instance of the Central Govern
ment. One other characteristic of local bodies in India may be 
noted as illustrating the influence of British legal and constitu
tional ideas, viz., that involved in the legal relationship of the 
local authorities generally~ the Central Govemment. Local 
bodies, in India as in England, can only exercise powers specifi
cally entrusted~ them either by the legislature or by the central 
executive authority under powers invested by the legislature. 
All residuary administrative powers, therefore lie in the hands . 
of the Central Go¥ernment. The resources of these local 
au~horities are provided by the taxes and rates which they 
are empowered to levy on land and buildings, on the practice of 
professions and arts, by license fees, ~lis and the rest, by in-
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come from properties vested in municipalities or boards 
supplemented by grants from the Central Government specific
ally assigned for various local purposes. 

With constitutions, functions and resources of the kind 

Present features 
and tendencies: offi
cial leading strings 

indicated above, the working of the boards 
and municipalities in India has more or 
less uniformly been under official leading 
strings. One of the most useful and usual 

ways in which administrative local authorities work in Eng
land and on the Continent has been by means of Committees, 
but generally speaking this species of committee work has not 
been much developed in the ordinary method of work of these 
bodies. So far as the local boards are concerned, their 
official character is pronounced and their work is usually 
conducted as a branch of the departmental work assigned 
to the Collector or the Divisional Officer as the case may 
be, ·who is its president. The official character of the 
board preponderates not merely by reason of the official 
members but also by reason of the number of nominated 
members who owe their position to the official head therein. 
This official management is moreover, in turn subject to 
minute outside control prescribed by the rules and regulations 
of the Provincial Governments. In the case of the municipali
ties, official control over their constitution or their subordinate 
establishment is less complete, but has usually taken the more 
invidious form of meticulous interference with the proceedings 
of the mu:J?-icipalities and the exercise of the powers of control 
which are to be usually held in reserve .. 

The Acts constituting the municipalities and local boards 

Outside, ·in place of 
inside, control con
templated in 1884 

in India In 1884 contemplated the cessa
tion of what has been calleJ inside 
control by the presence of !).nd regulation 

of business by officials and the councils, and the substi
tution of outside control by means of an independent 
audit, inspection and advice, as in England. To this has 
subsequently been adJed the system of grants-in-aid, a form 
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of control by the Central Government over local authorities 
which has been the chief means by which outside control 
is exercised in England. Local authorities in England have 
usually deemed themselves independent of the control ltJld 
superintendence as well as the advice of the central authority 
and only subject to the legal limitations imposed on them 
by the statutes or the common law. "How little the powers 
conferred by the statute have proved effective in introducing 
efficiency of administration among the local authorities in 
England is well-known to students of English institutions. But 
by what has been termed ' ch~racteristic good luck'. England 
has stumbled on an arrangement by which almost- without 
the notice of political students, a solution has been found in 
the devise of the grant-in-aid. The National Government in 
the course of the past three quarters of a. century has succes· 
sively ' bought ' the rights of inspection, audit, supervision; 
initiative, criticism and control in respect of one local service 
after another by the grant-in-aid of the local finances a.~d 

therefore of the local ratepayers, of annual subventions from· 
the exchequer." The grant-in-aid has proved in England 
the corrective element in the administration _of local 
business by a. local authority entirely in its own way. 
It has been the means of rendering aid to the poorer localities. 
It prevents the cost of government falling upon them as a. 
crushing burden and of affording them the counsel and infor
mation of wider experience, while it has als-o served as a. 
means of urging the negligent or apathetic authorities to bring -
their administration up to the national minimum, that is called 
for in t~e interests of the community as a. whole, while all 
leca.l authorities are now the better for an entirely independent 
audit of their accounts. 

In India, the grants-in-aid ha.ye not been developed to 

Both outside and 
inside control now 
exist in India 

such a. large extent as in England, but -the · 
principle applied in the assignment of grants 
has been the same, in that every grant is ear

marked for the purpose for which it is giveq and implies also 
17 
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in consequence, a certain measure of control over it reserved 
to the central authority. The central authority, moreover, has 
provided an independent audit, which has of late been given 
free, whila it has also provided local bodies with inspect
ing officers and advisers such as the inspectors of local fund 
accounts, inspectors of schools, sanitary engineers and 
others whose advice and assistance could be sought after by the 
local authorities. The powers of inspection, advice and 
supervision have not however, arisen in India in consequence 
of the financial help which the Central Government has ren
dered to the local bodies, but as a part of the close control and 
supervision which, as was observed before, bas been a concomit
ant and by no means consistent feature of the introduction of 
representative institutions in local areas. The advice of the 
supervising officers is bound to be taken by the local authorities 
in many matters. Their opinions are final or a necessary pre
requisite for measures which the local authorities may desire to 
adopt.- Whether in consequence of the readjustment of 
financial relations between the Imperial and Provincial Govern
ments and the recent policy of making large grants to munici
pal authorities for sanitation and education is likely to reduce 
the process of control by direct interference and increase the 
process of advice, assistance and supflrvision by means of the 
grants, it is not easy to foretell. 

The Executive Government in this country also possess 

Extraordinary 
powers of control 
over local bodies 

certain extraordinary powers in respect of 
local authorities-powers which in England 
are vested in the bands of Courts. Neglect 

or failure on the part of the local authorities to carry out their 
statutt>ry obligations in England can only be dealt with by 
means of an application to the Court of King's Bench for a 
writ of mandamus, which has not always proved effective 
in the case of obstinate and recalcitrant authorities, while 
the powers of the Local Government Board in gross cases, 
though recently strengthened, are hardly ever used. A much 
larger amount of punitive power, however, is vested in the 
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hands of the Executive Government in India who can compel 
local authorities to carry out their obligations, and in 
default, carry them out itself and recover the cost from the 
local authority, while in cases of inefficiency or maladminis
tration the Executive Government have the power and the 
entire discretion without resort to adjudication by courts to 
suppress or suspend a local authority. They possess besides a 
power of removal of individual members of these bodies for 
misconduct or for anything which, in the Government's opinion, 
is likely to bring local administration into contempt. 

The local bodies in India are, nevertheless, as in England, 

Indian local bod
ies statutory corpo
rations 

bodies corporate and could be proceeded 
against by rate-payers for negligence or 
default in the performance of their statu-

tory duties, and can sue and be sued in the ordinary course on 
all contracts or other obligations arising in civil law. In this 
respect, local bodies in India differ from those of the Con
tinent, where they are merely 'treated as units of administra
tion, as agents of the Central Government, claims and remedies 
against whom can only be dealt with under what is called' droit 
administratif' before administrative courts. 



CHAPTER VIII 

THE INDIAN LEGISLATURES-GENERAL FEATURES 

In dealing with the powers and functions of the executive 

Legislative &nd 
Executive func-

authority in. India, we began by pointing 
out tha~ it was of earlier origin than the 

tions 
legislative authority. This is true in a 

general sense of a.ll political, communities, but it is true in a 
special sense with reference to the origin and growth of British 
Government in India. Logically, no doubt, the making of the 
law is antecedent to its execution a.nd to decision11 as to its . 
meaning, and the legislative power, as Judge Story put it long 
ago, " is the great and overruling power in every free govern
ment ". Historically, however, it is the decisions of disputes 
and the specific regulation of the conduct of the individuals 
composing the community by its ruler or rulers, that have pre
ceded the formulation of genenl rules to guide the rulers and 
the ruled. The modern distinction of governmental functions 
into legislative, executive and judicial-in which the organ re
presenting the legislative function is rega.rded as supreme a.nd 
as determining the rules applied by the judicature and carried 
into effect by the executiYe-did not find its counterpart in the 
ea.1·lier history of communities, as Sir Henry Maine's great 

works have demonstrated. 
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Even in the case of highly developed modern States, it 
would be a serious mistake to imagine that 

Legislatures and 
Iaw·making the Executive organ of Government is con-

fined to the carrying out merely of what 
may be strictly termed, Executive junctions. No mattet' how 
explicitly and comprehensively laws are made, they must 
of necessity leave a wide discretionary power in the hands of 
the Executive. To the extent to which the Executive exercise 
this discretion, they are really supplementing express legislation. 
A more modern development of whs.t we may call the legislative 
side of Executive activity, is the power. expressly delegated to 
them by the legislative organ to make rules and regulations, to 
determine the details of laws to be enforced. We ma.y even 
go further and state that in the constitutions of the most ad
vanced nations, the legislative function which the strictly 
legislative organ of Government exercises, is not that of law
makin{J, but only that of law-sanctioning. In t,hose countries, 
like England, in which the Pal"liament has developed into 
what the late Professor Seeley called a Government-making · 
organ, it entrusts most of the work of law-making to the 
Executive in office. For instance, in England, it is the Cabi
net that really makes the laws ; Parliament, however much it 
may amend, or turn them out of shape, only sanctions them. 
As one writer on Political Science has put it : " It is true that 
all the work of law-making is done in, Parliament, but· it is 
misleading at the present day to speak of Parliament as the 
legislative body in contradistinction to the Cabinet, which is 
called the Executive, because it leads us to forget that the 
course of legislation (except in Norway) is habitually regulated 
by the Cabinet through ita influence over its supporters in 
l>arliament." • 

The posseEsion of large legisla.tive powers by the Executive 
Origin o[ Indian is, therefore, of much less importance in the · 

Legislatures 
progress of modern governments than the 

existence of substantial responsibility, moral and constitutional, 
• Hammond's 'Comparative Politics' (Macmjllan] pp. 407, 408. 
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which that Executive bears to the representatives of the people 
in the legislature or the constituencies. It need be no matter of 
surprise that in India the Executive are possessed of large 
powers, but the historical circumstances which have led to 
it are different from those which have led to ~he same state of 
things in most modern European constitutions. In British 
India, as was seen in an earlier chapter, it was origi
nally the Executive Government itself that was empower
ed "to make regulations and ordinances," for the good govern
ment of the factories or tenitories at first acquired in 
India, "so as they be not repugnant to the laws p,nd customs 
of the United Kingdom". The earlier charters and the later 
statutes up to 1853, vested both the executive and legislative 
functions in the same body of individuals. The power of making 
regulations thus vested was at first in character the same 
as that which the Executive is invested with by modern 
statutes. Th~ only laws, properly so called, which the Gover
nors and the Governor-General and their Councils in their 
Executive, as well as in their legislative, capacity, were subject 
to, were the laws of the Parliament in England. The legis
lative and legal sovereignty of Parliament was, as it still is, the 
only theoretical and legal safeguard against the executive 
becoming .a law unto themselves. 

But the power bf regulation-making in India gradually 
grew' as the territories of the British rulers increased, and the 
need for Indian legislation in India itself became imminent. 
Thus, the executive function came· early to be differentiated from 
the legislative function even when both were vested originally 
in the same body or bodies. It was in 1833 that, along with 
the appointment-of a Law Member to the Governor-General's 
Council, Parliament declared that the laws of the Governor
General's Council were "to have the effect of Acts of Parlia
ment. " With the addition, in 1853, of additional members to 
the Council when sitting for the purpose of making laws and 
regulations, law-making became a distinct branch of the work 
of government in India, and laws strictly regarded as rules 
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enfo~ceable by the Courts and to be carried out by the executive, 
came into existence, admirably codified and enacted. 

The process of joining additional members with the or

Ordinary and Ad
ditional l\Iembers of 
Councils 

dinary members "for the better exercise 
of the power of making laws and regulations 
vested in the Governor-General (or 

Governor) in Council," as the statutes have described it, may 
be· said to have begun in 1833 with the addition of a fourth 
ordinary member to the Council of the Governor-General of 
India, who was not to be one of the Company's servants, and 
was not to be entitled to act as Member of Council except for 
legislative purposes. " His duty" as Sir Barnes Peacock wrote 
in a minute of 1859, "was confined entirely to the subject of 
legislation ; he had no power to sit or vote except at meetings 
for the purpose of making laws and regulations; and it was 
only by courtesy and not by right that he was allowed to see 
the papers or correspondence or to be made acqqainted, with the 
deliberations of Government upon any subject not immediately 
connected with legislation." This principle of strengthening 
what may be called the legislative capacity of the Governor• 
General in Council received further development. When the last 
Charter Act was enacted by Parliament in 1853, it was found 
necessary to place the fourth or Legislative Member of the 
Council on the same footing with the ordinary members by 
giving him a right to sit and vote at executive meetings·, wlaile 
the Council was further strengthened in the discharge of legis
lative functions by the addition, as legislative members, of the. 
Chief Justice of Bengal and one other Suprem~ Court Judge, 
and four others, being Company's servants of ten years' stand
ing, appointed by the several Local Governments of Madras, 
Bombay, Bengal and the North-West Provinces. The Indian 
Councils Act of 1861 }>roceeded further and provided for the 
addition to the Councils, not only of officials, excluding the 
Judge;;; who ceased to be nominated thereafter, but also of 
non-officials and fixed at the same time the maximum and 
minimum number of each. Further changes, large and liberal, 



136 THE INDIAN CONSTIT'GTION 

have been made in the constitution of the Legislative Councils 
by the Indian Councils Acts of 1892 and 1909 which will be 
referred to in the next chapter, but the legal character of 
the Councils and of its members has not altered since. 
Marked developJ:?e.nts, however, have taken place in the 
constitutional . position of the Councils towards the people 
of India and the Parliament in England, and of their 
members, official and non-official. The legal status of 
the additional members of the Councils, Provincial and Im
perial, as defined by sections ten and twenty-nine of 
the Indian Councils Act, is that they are part and parcel of 
the entity called the Governor-General (or Governor) in Council, 
i.e., Government in the function of law-making. It may in fact 

be said that the executive organ of the State expands itself 

by means of additional members into the legislative organ. 
It seems therefore both from a legal and a constitutional point 
of view to be a.mistake to regard the Indian Legislative Coun
cils-as Professor Cowell does, in his " Courts and Legislative 
authorities in India," -'as- mere committees for the purpose 
of making laws, committees by means of which the Executive 
Government . obtains advice and assistance and the public 
derive the advantage of full publicity being ensured at every 
stage of the law-making process.' Although the Government 
enacts the laws through its Council, he observes, 'yet the public 
has a right to make itself heard and the duty of enforcing them 
belongs to the courts of justice. Such laws are in reality the orders 
of Government but they are made in a manner which ensures 
publicity in discussion and are enforced by the courts and not 
by the executive.' Law-making, as bas been pointed out already, 
is no doubt undertaken by the executive in most modern states 
and it may be quite correct to say, as Professor Lowell does of 
the English Constitution, that at present the Cabinet legislates 
with the advice and consent of Parliament. But it must not 
be forgotten that the Cabinet is itself but the creature of Parlia
ment and con:stitutionally responsible to it for all its 
measures of proposed legislation and administration. It 
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cannot be said similarly that in India the Executive legislates 
by and with the advice of the Legislative Council. In India, 
the Executive is no doubt the authority primarily concerned 
with law-making, but its constitutional responsibility for 
measures of legislation exists not towards the Legislative Coun
cils in India, but towards His Majesty's Government in India 
and the Parliament of the United Kingdom. This has been 
well-explained in Lord Morley's reform despatch in order to 

deduce therefrom the principle adopted in the constitution of 
the Imperial Legislative Council, of creating a standing official 
majority. "It is an essential condition of the reform policy" 
wrote Lord Morley, "that the Imperial Supremacy shall, in no 

degree, be compromised. I must, therefore, regard it as essential 
that your Excellency's Council, in its legislative, as well as in its 

executive, character should continue to be so constituted, as to 
ensure its constant and uninterrupted power to fulfil the consti
tutional obligations that it owes and must always owe, to His 
Majesty's Government and to the Imperial Parliament." 

Indian Legislatures are not mere committees of advice. The 
Legislative Councils of India are, however, legally as competent 
law-making bodies with plenary powers as the legislatures in 
many of the self-governing colonies, subject of course to the 
veto which is reserved on behalf of the Crown in the Executive. 
The control of the Executive over the Legislatures in India 
may of course be said to be in practice as complete as the 
control of the Legislatures over thfl Executive is in the colonies. 
But it is as true of the Indian Councils as of the Imperial 
Parliament to lay down that a bill or project of law cannot be 
introduced except by a member of the Legislature and any 
member can introduce a bill. When a member of Government 
introduces a bill, he does so not as a representative of the 
Government, but as a member of the Legislature to which he 
belongs. Legally, there is no difference between a Govern
ment bill, and a bill introduced by any other member. The 
control o>er legislation which the Executive Government has 
obtained in democracies is <lue to their being the servants of thQ 

lS 
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Legislature and the repositories of the authority of the ultimate 
sovereign, viz., the electorates of the country. The control of 
the Executive over legislation in India is established on no such 
popular support but upon its ultimate responsibility to the Impe
rial Parliament in 'all Indian affairs. This position no doubt 
involves a certain amount of moral responsibility to the governed 
in India for all measures of legislation-including those which 
may be introduced by private members-passed by the Indian 
Legislatures whose proceedings the Executive is able so effectu
ally to control. But it certainly does not preclude the activity 
of private members in bringing forward legistative measures, 
nor reduce the functions of the additional Members of Councils 
to those of mere criticism and discussion of such measures as 
may be brought by the Government. "Constituted as the 
Government of India are," said the Hon'ble Sir Reginald 
Craddock, the Home Member, in a recent speech in the 
Imperial Council on certain private bills affecting social legisla
tion," it-would be quite impossible for them to shelter them
selves from any odium that might attach to an unpopular law 
·behind the plea that the objectionable legislation had been the 
outcome of a private bill, and in a matter of such importance 
when far-reaching amendments to the substantive Criminal law 
of the country are in question, it is in accordance with the fit
ness of things and with general usage that any changes in the 
law which meet with the approval of Government should find 
a place in a. Government bill rather than in a private one." This 
seems to sum up the situation correctly though it is a question 
how far the moral and legal responsibility of the Government 
could be deemed sufficiently safeguarded, as some hold, in or
dinary cases, by the extensive powers of veto lodged in the 
Governor-General, the . Secretary of State and the Crown. 
But it is certainly incorrect to proceed further and to 
s.ssert that the Government in India ' cannot concede 
to private members . the same wide sphere of legislative 
activity as is possible or even desirable under a system 
of party government', and that 'the primary duty of non-
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official members is to assist government in the work of 
legislation, to aid it with advice, and to bring before it 
the views of the constituencies they represented.' Rather 
would it seem that the functions of the members of the 
Legislative Councils in India are wider and have been more 
efficient in the sphere of law-making than in the Parliaments 
of other countries whose functions of law-sanctioning are 
now much more reduced than they were in the past. 

Legislatures 
Law-1\Iaking 

and 
The compact constitution of the Indian 
Councils and the original restriction of 
their functions primarily to legislation, 

lent itself to more thorough, systematic and finished work in 
the making of laws than is usually found attainable in a popular 
assembly discharging legislative functions. The functions 
of Parliament in the earliest times were by no means confined 
to law-making proper, although every Act of Parliament has 
throughout been expressed in the form of an enactment. The 
functions of voting supplies, and of imposing taxes on the. 
people, to name only the most important of them, have through
out assumed the forefront in parliamentary activities and the 
functions of legislation propor began through the redress of grie
vances and by means of petitions. It was only after the passing 
of the Reform Act of 1832 that the activities of Parliament in the 
sphere of legislation assumed a marked importance, and it 
would appear that the changed attitude of the Government 
towards legislation which came in at that time was consider- . 
ed by some who were members of the House of Commons, both 
in the unreformed and the reformed Parliaments, as defects 
which required to be remedied. In his book on 'Parliament' Sir 
Courteney Ilbert quotes the opinion of Sir Charles Wood, after
wards Loru Halifax, given at the time as follows: ' When I was 
in Parliament', he said' twenty seven years ago, the functions 
of the Government were chiefly executive. Changes in our laws 
were proposed by the independent members and carried not as 
party questiona, by their combined action on both s des. Now 
when an independent member brings forward a subject, it is 
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not to propose himself a measure but to call to it the atten
tion of the Government. All the House joins in declaring that 
the present state of the law is abominable and in requiring the 
Government to provide a remedy. As soon as the Govern
ment has obeyed abd proposed one, they all oppose it. Our 
defects as legislators, which is not our business, damage us as 
administrators which is our business.' Such a conception as to 
the differentiation of legislative and executive functions, though 
natural, is no longer practically possible in England, when the 
bulk of law-making inevitably falls into the hands of the party 

in power through whom indeed the popular needs surely make 
themselves felt. Until therefore the responsibility of the Exe
cutive Government m India for t.he work of legislation 
becomes not merely moral, but also political and constitutional 
towards the people through duly elected representatives in the 
Council, the relation of the executive to the legislature · 
cannot.be treated as similar in character to that which obtains 
in England. 

We may then proceed to briefly summarise the general 

Non-sovereign 
characteristics of 
Ind ia.n Legislature 

characteristics of the Indian Legislatur8s 
which are, ih will be clear, distinct from 
analogous institutions elsewhere. The 
Indian Constitution, it may be repeated, is 

really a creature of the British Parliament. That itself is one 
mark of the subordinate character of the Indian Legislatures. 
In the next place, the executive authority in India is consti
tutionally regarded only as a subordinate agency of His Majes
ty's Government and by that very fact legally responsible to 
the paramount authority of the Imperial Parliament and 
not to that of the Indian Legislatures which are themselves 
subject to the same authority, deriving their constitution and 
functions from its enactments. Thirdly, the Executive Govern
ment is not only independent of the Indian Legislatures, but 
possesses also the power of virtually controlling and subordinat
ing the legislatures to its authority by means of a standing 
official majority and otherwise, in order, as Lord .Morley put it 
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' to ensure its constant and uninterrupted power to fulfil its 
constitutional obligations to the Home Government and 
Imperial Parliament.' The relationship of the Executive to 
the Legislature in India is thus not that which is has 
usually described as that oi " a parliamentary executive," as 
in the self-governing colonies, but that of a" non-parliamentary 
executive," virtually capable of controlling the legislatures. 
Hence we arrive at the same result which we referred to in a 
former chapter as deducible from the constitutional position of 
the executive authority in India, viz., that there is at present 
in India no constitutional arrangement by which the Executive 
is or could be made responsible to the people of the country 
or to the Legislatures in which the people are represented. 

It follows from what has been stated above that the 
Indian Legislatures are, according to constitutional theory, 
strictly non-sovereign law-making bodies; and it becomes neces
sary to note the characteristics flowing therefrom, before pro
ceeding to discuss their constitution and -functions. The 
general characteristics of such bodies are, according to Professor 
Dicey: first, the existence of laws affecting their constitution 
which such bodies must obey and cannot change; hence, 
secondly, the formation of a marked distinction between 
ordinary laws and fundamental laws; and lastly, the existence 
of a person or persons, judicial or otherwise, having authority to 
pronounce upon the validity or constitutionality of laws passed 
by such law-making bodies. Each of these three characteristics 
is noticeable with reference to the Indian Legislatures, · Pro
vincial and Imperial. Although the Council of the Governor
General can pass laws as important as any Acts passed by the 
British Parliament, the authority of the Council in the way of 
la.w-making is completely subordinate to, and dependent upon, 
the Acts of Parliament which constituted the Legislatures. 
The legislative powers of the Indian Councils arise from definite 
Parliamentary enactments, the chief of which will be found 
printed in the Appendix. They form what might be termed 
the 'constituent' laws of the Indian Government. In the 
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next place, the Indian Councils are also non-sovereign in that 
they are bound by a. large number of regulations and rules 
which the Executive is empowered to frame under the ' con
stituent ' statutes abovementioned, which (•annot be changed 
by the Indian legislative bodies themselves, but which can be 
changed only by tlie Executive Government or by the superior 
power of the Imperial Parliament. If one for a. moment turns 
to these regulations and rules and observes what they provide 
for, it will be seen that ~he executive has been. invested with 
very large powers in framing not only the constitution, 
fixing the franchise, the qualifications of representatives 
and so fodh, but also in prescribing the functions and 
the authority exercisable by the Councils themselves. This 
aspect of the matter will, however, be presently discussed in 
connection with the more detailed consideration of the constitu
tion and the functions of the Councils. It is sufficient to note 
here that not only the Acts which crea.ted the Councils, but 
also the rules and regulations framed by the Executive under 
the sanction of these Acts for the constitution and working of 
the Councils, could not be changed by the Councils themselves. 
Again, the powers of the Councils as to law-making proper are also 
specifically restricted by the rules as well as by the statutes. 
Thus the Governor-General in Council has no power of making 
laws which may affect the authority of Parliament or any part 
of the unwritten laws or constitution of the United Kingdom 
whereon may depend in any degree the allegiance of any person 
to the Crown of the United Kingdom or the Sovereignty or 
dominion of the Crown over any part of India or any of certain 
specified statutes of the British Parliament applicable to this 
country. Lastly, the Courts in British India are constitution
ally vested with the power of pronouncing upon the validity 
or constitutionality of laws passed by the Indian Councils. 



CHAPTER IX 

THE INDIAN LEGISLATURES-THEIR CONSTITUTION 

In proceeding to consider briefly the constitution of the 

Official and ngn
official elements in 
the Indian Legis
latures 

various legislatures, Imperial and Provin
cial, it is necessary again to advert to _the 
fact that the Imperial Leg~slative Council 
and the Legislative Councils of Madras and 

Bombay are, in legal theory, but expansions of their Executive 
Councils by the presence in them of additional members 
nominated or elected for the purpose of making laws and 
regulations. The Legislative Councils of the Lieutenant
Governors and Chief Commissioners have been separately 
constituted under statutory powers vested in the Govern9r
General. It. is a curious fact to note in this connection that· 
subsequent to the passing of the Indian Councils Act of 1861, 
no new Lieutenant-Governorships could be created without 
Legislative Councils accompanying them. In fact, the power 
to constitute the latter under the Act seems to be derivable 
from the former. 

The constitution and functions of the Legislative Coun~ils 
in India are now regulated by the Indian Councils Acts of 
1861, 1892, and 1909, and by the regulations and rules framed 
by the Executive Governmer;ts under the last named enact-
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ment. The Charter Act of 1853 was the first enactment which 
permitted of additional members to the Council, besides the 

• members of the Executive Council. into which the Law Member 
was also by that Act absorbed. The Indian Councils Act of 
1861 remodelled and enlarged the Councils by providing for the 
nomination of non-official additional members, though it 
c~rtailed some of the powers which the Legislative Council 
claimed to exercise under the Act of 1853. The Act of 1892 
further increased the number of additional members both 
official and non-official and allowed the Executive Government 
to make rules for nominating some representatives chosen by 
local bodies and other corporations representative of particular 
interests. The Indian Councils Act of 1909 considerably 
enlarged the constitution of the Councils as fixed by the Act 
of 1892 and forma.lly vested the right to elect a. proportion of 
the members of the Councils in constituencies of the people, 
created· by the regulations which the Governor-General in 
Council, with the previous sa!l.ction of the Secretary of State, 
has been empowered to make or mend, and under rules and 
restrictions similarly framed. These regulations and rules 
are complicated and likeiy to be somewhat confusing to the 
ordinary student of political institutions, and as they are likely 
to undergo revision from time to time in various particulars and 
details, a general idea of their scope and character as gathered 
from the reform despatches and the scheme now in force, is 
sufficient for the purposes of this preliminary study. An 
attempt has, however, been made in the Appendix to give an 
analysis and summary of them with a few critical notes. 

In reference to all these Councils, it should be noted at 
the outset that their constitution consists of two elements, 
the official and the non-official, and that they are appointed 
both by nomination and by election. While the Government, 
Imperial or Provincial as the case may be, is on its part 
empowered to nominate additional members to the Councils 
from officials and non-officials alike, the constituencies or electo
r!1.tes are on their part empowered to elect only non-officials as 
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members. Under the amended Regulations of 1912, officials 
as such have been made ineligible for election by any of the 
constituencies, though they are entitled to vote in them if' 
qualified. 

One of the first things to note in the constitution of ali the 
Legislative Councils is the varying proTheir proportion 

in the seTeral Coun- portion of the official and non-official 
oils 

. element in the several provinces. Under 
the new scheme which has been introduced by the Indian 
Councils Act of 1909, it has been settled as essential that the 
official majority in the Viceroy's Council should be retained, 
in order " to enable the Government of India to discharge the 
constitutional obligations which it owes to His Majesty's 
Government and the Imperial Parliament." The principle of 
a standing official majority is, however, dispensed with in the 
case of all Provincial Legislatures, but the proportion which 
bears to the total strength of the Council various in different 
provinces, according to the view the executive heads of each 
have taken of their necessities. The Bengal Government, it will 
be seen, have consented to work with the largest, while that of 
~Iadras has provided their Council with the smallest; non-official 
majority. 

The significance of the distinction between the official and 

Constitutional 
understanding as to 
official members' 
votes 

non-official elements in the Indian Councils 
and "the official and non-official majorities 
which thereby result from it, will be fully 

realised only when it is understood that it is further based up
on what has been deemed to be a legitimate constitutional 
understanding, that official members are bound to vote with 
the Government on all Government measures. There does not, 
however, seem to be any statutory wan-ant for this rule or any 
warrant under the rules and regulations framed under the 
Councils Acts. The understanding, however, has been a some
what anomalous growth in Indian constitutional development. 
The position taken by the Executive Government in fhis matter 
appears to be this. In respect of all measures of legislation in-

19 
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troduced by the Executive Government, the Governor-General 
and the Members of the Executive Council-either in accordance 
with the decision a.t which they may have p;eviously arrived, 
as embodied in the bill, or in pursuance of the instructions and 
directions of the Secretary of State, which they are bound to 
carry out-introduce a. bill into the Council as a 'Government 
measure'. ·In either case, the Ordinary or Executive Members 

of the Council find themselves bound to 
vote in favour of the measure they have 

Position of Mem
bers of Executive 
CGnncils 

introduced, and against any alterations or 
amendments thereto, if they are not in conformity with the 
plans of the Government.* In the former case, their vote is 
based upon their convictions, and in the latter case, their vote 
is based upon the mandate of the Secretary of State which they 
are bound to have carried out through the Council. The posi
tion in this respect was well explained by Lord Elgin in a 
speech which he made in the Legislative Council on the 27th 
December 1894, when he defended the position taken by himself 
a.n:l the other Members of his Executive Council in supporting 
the Cotton Duties bill in pursuance of a mandate from the 
Secretary of State, and against their own previously expressed 
views. He said :-

" So far as the individual action of my colleagues and myself is 
concemed, Sir Henry Brackenbury, in the discussions on the last Tariff 
bill, and again to-day, has said that we are-bound to obey the orders 

given by the proper and constitutional authority. But,for my part, I do 
not think that exhausts the question. It is claimed that members must he 

free to speak and vote in this Council for the measure they honestly think 
best, I can accept that proposition only with the qualification that 

they duly recognise the resjlOntoibility under which they exercise their 
rights in this Council- Only in an entirely irresponsible body can 
members act entirely as their inclination leads them. In every legis

lative body a man must sit, unless he has an hereditary right, by 

• In the Despatch referred to in Chapter IV, page 47 dated the 24th 
November, 1870, the Duke of Argyll laid it down that the Government of 
India" were merely executive officers of the 'Home' GGvernment who 
hold the ultimate power of requiring the Governor-General to introduce 
a measure and of requiring also all the official members to vote for it," 
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what in modern parlance is called a mandate, . and that mandate 
must be given by some authority. I n_eed not remind you 
that, in a Parliament, a man is not free to act exactly as he 
pleases; he is distinctly subject .to the mandate he has received 
from his constituents ; and practice has shown that even this 
iH not sufficient, but that to make Parliamentary government effective 
it has been necessary to introduce party management ;,and the bonds 
of party, in the present day, certainly show no sign of being relaxed. 
Ht!re we have uo election and I am glad to say no party, but every 
man who tsits here sits by the authority and sanction of Parliament ; 
and to say that he can refuse to obey the decisions of Parliament would 
be absurd. But that is not all. Parliament has provided for the 
government uf the Indian Empire. The British Raj can be provided for 
in no other way. Parliament has allotted his proper place to the 
Viceroy, as the head of the Executive in India, and it has givenhim a 
Council for the purpose of making laws and regulations which cannot 
have powers in which he does not share. But the Viceroy admittedly 
is not invested with supreme authority, but, as I understand, it is by 
distinct enactment entrusted to the Secretary of State and his Council; 
and to speak of this Council as supreme, if that means that it has· 
indt!pendent and unfettered authority-is to say what is not the fact." 

" I speak with ~:;ume defllrence, after what fell from the Hon'ble 
Sir Griffith Evans; but, with all re~:;pect fur his legal authority, I think 
that he is not corrt!ct in the view he took that a member of this Coun
cil i11 unfettered in tl.te vote he gives here, ur · that he could 
' hand over his responsibility ' to the Secretary of State. I am 
inclined to think that the Hun'ble Mr. Mehta took a- more correct view 
of the matter when he said that he would leave the responsibility with 
the Secretary of State, because the responsibility which the Secretary 
of State would exercise would be the responsibility which belongs to 
him," 

If the Viceroy and the Members of his Executive Council 
could be brought down to the position 

Position of other 
official members which Lord Elgin admitted was the net 

result of the constitutional arrangements 
of the Government of India, it follows, as a further extension 
of the very same theory, that additional members nomi
nated by the Government from among its subordinate officials 
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are bound to vote, on o.ll 'Govern men~ measures.' in accord
ance with the declared intentions or policy of ~he Government, 
and in respect of every matter on which they are called upon to 
vote. In the words of Sir James Westland, spoken in the de!Jate 
above cited, " i£ the 9uestion before the Council is a ' Govern· 
ment question', the Government will, on the reasons and 
principles explained, exercise the whole of its voting power." 

The effect of this state of things is to alter the actual position 
originally assigned to the Legislative Coun
cils in the Constitution, in all cases where 

The position of 
the Legislatures al· 
tered in consequence the Government has an official majority or 
a m&jority which it can create, control or influence. Protests 
have now and again been made both in and out of the Councils 
as to this state of things. Sir Griffith Evans a.nd Sir P . M. Mehta. 
adverted to this during the debates in the Legislative Council in 
1894 and, in the Madras Presidency, the late Sir V. Bha.shyam 
Iyengar, the distinguished jurist, submitted a strongly worded 

minute against this procedure, in 1908, when giving his opin· 
ion in regard to tho new Reform scheme. " We should be 
careful," said Sir Griffith Evans in the Viceregal Legislative 
Council, " to maintain the position assigned to us in the 
Constitution and not to abdicate our functions or allow the 
Executive to make laws when we only register them . . The 
Secretary of State and the Executive Council have no legis
lative powers and cannot be allowed to usurp them." Sir P.M. 
Mehta considered the position of the ordinary l\Iembers of 
Council to be different from that of the additional official Mem
bers of Council and claimed that the latter had, for their part, 
more freedom of action. This, however, Sir James Westland 
did not concede in respect of wha~ he ter~ed ' Government 
questions.' Sir V. Bha.shya.m Iyengar's opiniou is entitled to 
the greatest weight on this subject, a.s he bas occupied the 
position of both an official and a non-official :llember of the 
Legislative Council and as he could by no means be consi
dered to be biassed against the Executive Government. The 
ie~ of it a.ppea.rs in a note a.t the end of this chapter and is 
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well worth perusal by students of Indian constitutional his-
tory. 

The enforcement of an understanding to the effect above 

Official votes not 
analogous to Party 
votes in England 

referred to, with respect to the official 
Members of the Legislative Councils, is 
very different from that which prevails 

under the party system in England, and is as it is worked 
at present far from conducive to constitutional progress. In 
England, the Party Whips insist on Members of Parlia
ment voting with or against the Government according to 
the party to which they belong, in respect of all measures 
irrespective of their individual opinions. The ultimate sanc
tion for this is the power of the constituencies to compel the 
l\Iember morally to support the Government whom they desire 
to keep in power, or the Opposition with whom they side. The 
Government and the Opposition in turn, rest and count on the 
~upport of the constituencies. But, while in the case of Members 
of Parliament, the submission to the Whip is purely voluntary 
aud Lased on the principles of party government and the al- -
ternations of party politics, the voting to order of the official 
Members in the Indian Legislative Councils is based upon the 
oflicial authority exerci8ed by a superior over a subordinate in 
the publi<( service, which virtually gives power to the former 
to materially alter the legal character and position of the 
Legiolative Councils and their Mem):>ers.':' 

• An esteemed critic and a high authority on constitutional law has 
expressed the opinion to the author that " there is more to be said from 
the constitutional point of view, in favour of the convention which 
requires official members to use their votes in support of the Government; 
than is to be found in the acute observations of Sir Bhashyam Iyengar." 
The principle that a Government must be in a position to carry its 
measures and should no( otherwise go on holding office, he rightly points 
out. '"has become firmly established in England in the course of the 
last century rmd it is not surprising that it should have found its way 
to India. You may, of conrse, argue that it is inapplicable, but there 
~1\n, I think, he little doubt that it has contributed to bring about the 
conwntion of which you complain." The inapplicability of the con
vention to the Indian Councils and Government, •is indeed quite 
obvious, but is distinct from the question whether its existence and 
continuance will be favourable or unfavourable to future constitutional 
progress. In this view, it appears to the author, that while, Sir 
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. ..., " Such being the position of the Legislative Councils, we 

No qualificalions. 
for nominated Coun
cillors 

may next consider the qualifications neces
sary for the Legislative Councillors, Pro
vincial and Imperm.l. In regard to the 

Members nomi~ated by the Government, no specific qualifica
tion is prescribed under the acts or the regulations. It does 

Bhashyam Iyengar's observations on its present effects-or rather its 
effects prior to the establishment of the enlarged and reformed Councils 
in 1910-are quite justified from the point of view of immediate efficiency 
and advantage, the growth of constitutional conventions based on the 
maintenance of a Government by the support of a majority in the 
Legislatures and its resignation in the withdrawal of that support is no 
doubt a tendency to be welcomed rather than to be made matter of 
complaint. But it would indeed seem difficult to say how far the 
development of such conventions which imply a P.rliamentary executive, 
and as its necessary concomitant, a. system of Party Government-i~ 
likely to be furthered by the existing constitutional arrangements. In 
arriving at any conclusion on this matter it is necessary to bear in mind 
the following considerations :-

1. The growth of the convention as to party voting in England 
became established in the course of a. century, but the introduction of 
the solid official vote to India was not determined by any such historical 
causes or political requirements, but by a mere process of transference 
by British administrators under the circumstances referred to above. 
In Enghtnd, the party vote is not the consequence, but the cause and 
source of the power which sustains the Government, whereas in India 
the offi'.lial party vote is not the cause, but the consequence of the 
power which the Government possesses independently of the vote of 
elected representatives in the Councils-due to the statutory standing 
official strength and to the position of constitutional independence of 
the Indian Executive Government in carrying on the ordinary adminis
tration of the country, which will be referred to more particularly 
hereafter. • 

2. It is no doubt the experience of modern countries that wherever 
democratic institutions begin to grow and the number of ,·oters is neces
sarily large, the system of Government sooner or later involves the perma
nent existence of political parties. But the distinction of official and non
official votes in the Indian Councils does not rest on the existence of one 
class of voters supporting the officials and the other class opposing them 
but on the officials relying on their statutory power and authority, 
and on the non-officials relying on all the support of the voters, The con
ception of a party in power and a party out of power is a feature of British 
Parliamentary institutions and so far only the form and not the substance 
of it has been introduced mto India with the attendant drawbacks refer
red to above, 

3. The non-official opposition in the Indian Councils therefore 
is not in the same pooition as " His Majesty's Opposition" in England 
(i.e.), that 'of a party out of power which is recognised as perfectly loyal 
to the institutiom; of the stat~ and ready at any moment to come into 
oltice without a shock to the political tr~ditions of the nation.' The 
Indian Opposition is a permanent opposition, perpetually Gut of office 
and without the advantages accruing from the exercise Gf responsible 
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not seem to be even necessary that the nominees should be 
lite1·ate in English; for, we find that among the rules of 
business provision is made for having bills or their purport to 
be translated in Hindustani or other local vernaculars for the 
use of Membet·s unacquainted with English, and also provision 
for one Member to !!Peak at the request of and on behalf of 
another Member who is unable to express himself in English. 
Such contingencies are, of course, of rare occurrence. It is also 
to be noticed that the rules and regulations now framed 
under the Indian Councils Act, 1909, prescribing the qualifica
tions of Members, are applicable only to those elected by the 
constituents and not to those nominated by the Government. 
It, therefore, seems to be open to the Government, theoreti
cally at least, to nominate to the Council persons who may 
be ineligible, to be elected under th7 Regulations for any of the 
constituencies, such as bankrupts or convicted persons or 
others. 

The qualifications and disqualifications of Members 

Qualifications and 
disqualifications of 
elected Council.\ 
lors 

elected by the constituencies are, however, 
prescribed in great detail under the new 
Regulations. In the first place,-- there 
are certain general categories of disquali-

fication. Aliens, females, lunatics, minors, bankrupts, dis
missed public servants, convicted persons, persons debarred 
from practice as lawyers and, lastly, persons who "have been 
declared by the Government to be of such reputation and 
antecedents that their election would, in the opinion of the 

power which they could attain to by persuasion of the Legislatures and · 
the electors. The non-official members cannot so far be said to be 
divided from the official members on any recognised difierences of politi
cal principles on public questions, which are to be put in operation as 
each party attains to power. 

(. Party vote in England ha.s led to party Government and the 
establishment of a. Parliamentary executive. In America, on the other 
hand, it has led to Presidential Government and Congressional legisla
tion and though parties there are more thoroughly organised than in 
England, they are outside the framework of the Government. In 
India, the British system of party voting has been introduced into the 
legislatures, but the British system of party oGvernment which was the 
origin of such Toting in England is yet to grow, 
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Govemment, be contrary to public interests, "-aredisqualifisd 
from being elected. .In the ·next place, any person who is to be 
elected by any constituency should, except in some rare 
instan~s, himself belong to the constituency as a voter entitled 
to elect the candidate of that constituency. He must, in order 
to be elected, be also duly nominated under the rules in force 
for each constituency and he must be duly elected accord-· 
ing to such rules. Some of the disqualifications can be 
relieved against by the Executive Government, but others, 
from the nature of things, could not be so relieved against. 
The term of office of Legislative Councillors is, as a rule, three 
years in the case of all elected Members and three years or 
less in the case of Members nominated by Government. Every 
member elected or nominated is to take the oath of allegiance 
before taking his seat. These, in brief, are the general qualifi
cations necessary for the Members of the Councils. Special 
qualifications are prescribed for special electorates, but these 
arise more from the nature of the constituencies which they 
represent than from the ·qualifications pertaining to candidates 

themselves. 
The constituencies which are to elect members to the 

Legislative Councils in pursuance of the · 
Complicated con-

stituencies new rules and regulations are not so 
much electoral areas as electoral groups 

so framed as to secure a certain proportion of representation of 
classes, interests and areas, and for this purpose the power of 
nomination is also intended to be used to supplement the elec
tions. It is hardly possible to bring under any systematic treat
ment, from a constitutional standpoint, these various 'schedules' 
of electoral arrangements, but readers of this book may be refer
red to the whole scheme as summarised from the Despatches, 
resoultions and regulations, which is published in the 
Appendix. It may be mentioned, however, that, while the 
object and evident intent of the whole scheme i'l to secure some 
&mount of real representation of the wishes and intentions of the 
varied classes of the population in the country, it is doubtful 
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whether the complicated machinery provided, coupled with 
the intricate manner in which the ele~t01:al groups are made to 
intersect each other and also divide themselves off one from 
another is likely to work as smoothly and efficiently as its 
authors expect it to do. One is reminded in this connection 
of the complicated and chaotic state to which the electoral 
arrangements in England became reduced at the end of the 
eighteenth century by the variety and antiquity of the franchise, 
and which led subsequently to the famous Reform Bill of 1832. 
It may also be pointed out that the power of enquiring into 
and deciding the validity of disputed elections, disqualifications 
of voters and candidates-involving questions of title to 
property under the personal law of each Hindu, Mahomedan, 
Malabari or other, aud the assessment of their rental values 
aud so forth-is vested in the Executive Government, and not 
in the Courts, at the instance of the legislature itself, as in 
England. It is hardly possible to exaggerate the burden which 
this might increasingly throw on its shoulders as time advances, 
To quote a remarkable petition which was presented to the 
House of Commons in the last decade of the eighteenth 
century on an analogous state of things :-

·• Your houourable Hou~<e is but too well acquainted with the 

tedious, intricate, and expensive ~:~ceues of litigation whicli have been 

brought before you in attempting to settle the legal import of the 

numerous di8tinctions which perplex and confound the present rights of 

votiug. How many months of your valuable time have been wasted 
in listeniug to the wrangling. of lawyers upon the various species of· 

burgage-hold, leasehold and freehold. How many committees have been 

occupied in investigating the nature of scot and lot, potwalloper~. 

commonalty, populacy, resiant inhabitant, and inhabitants at large. 

What labour,; and research have been employed in endeavouring to 
a,;certain the legal claim of horoughmen, eldermen, portmen, select 
mo>n, lmrgestSes, and councilmen ; and what confusion has arisen from 
the romplicated operation of dashing charters from freemen, resident. 

and non-resident and from the different modes of obtaining the 

frPedom of corporations by birth, hy P.ervitude~, by marriage, hv 
redt>mption, by election, and by purcha~." • 

%0 
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It has also to be remembered that the franchise in respect 
of the constituencies or electoral groups above referred to, is 
distributed in as unsy~metrical and uneven a manner as the 
conditions of the country and its people are deemed to demand, 
so as to secure the- proper representative elements in the Coun
cils, and in proper proportions. Generally speaking, the fran
chise now conferred may be divided into three main classes
that of the normal territorial electorates, that of the electorate 
composed- of the landed interest, and that of the el"ctorate 
composed of the Ma.homedan population whose political impor
tance, it has been decided, requires special representation in · 
excess of their numerical strength. The franchise is also 
bestowed to a more limited extent on certain other special 
interests, such as those of European and Indian commerce, the 
planting, jute and other special industries. The proportion 
in which representation is given to all these interests and 
classes is not in accordance with either their numerical strength 
or their proprietary interests. Reasons of political impor
tance, special minority representation and similar considera
tions have been set out in the whole scheme as having guided 
the Government in arriving at its decisions as to the numbers 
of seats to be allotted to each. The consequence has been 
that, from a theoretical point of view at any rate, some classes 
have double and sometimes treble representation in the different 
constituencies to which they belong, while others have none 
at all. 

In defending the arbitrary selection and distribution of 

No Approximation 
to Parliamentary 
Franchise 

parliamentary boroughs and the " various, 
confused and uncertain franchise which 
they enjoyed," Edmund Bmke to whom the 

British Constitution was a sacred fabric-

" to understand it according to our measure, to venerate where 
we are not able presently to comprehend "-was much less im
pressed by the sordid and unpleasant features of its electoral 
system, by the rottenness and corruption practised therein, than 
by the strength and stability which the Government built on it 
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exhibited at the close of the eighteenth century. ''Our re
presentation," he wrote, "ha.s been found perfectly adequate to 

all the purposes for which a representation of the people can 

be desired or derised. I defy the enemies of our constiliution 
to show the contrary". Sir C. P. llbert points out in his interest
ing little book on 'Parliament' in the Home University Library 
series that, according to Burke, "'the variety of franchise in the 
boroughs and the mode in which the constiliuencies were con
trolled ronghly represented the various intet-ests of the na
tion and its ruling forces. The King and his ministers had to 
rule the discordant elements in the country and the constitu
tion had to be kept together." 

Somewhat similar appears !io have been the frame of 
mind of Lord IDnto who initiated the Council reforms and 
the electoral arrangements in 1907-09 ~ Viceroy. The 
dread of the French Revolutionary ideas and the cor
responding and consequent political agitation in England were 
hardly more operative on Burke's mind than the dread of pro
fessional pOliticians and of a parliamentary fram;hise on Lord 
Minto's mind. In the course of a. disc:ussion on a paper read 
by Sir William Chichele Plowden, K. C. S. I. at a meeting of 
the East India. Association, entitled .. Problems of Indian 
Administration" -in which the latter described the provisions 
of a Bill he had introduced into Parliament, so early as 1890, 
to enlarge the representation of the existing Councils on the 
simple system of a numerical franchise worked through Pan
chayats and local bodies,-Lord IDnto, who presided on the 
occasion, gave expression to the following views as to the exist
ing electoral machinery adopted under the Indian Councils 
.Act,l909 :-

" I rt>:1<lily admit that tht> rt>gulatiou!< of tht> nt>w Councils 

Act are t>Xtrt>nlt"ly totJzzling and uften '"~'ry eonfo;.ing; some £of tht>m, I 

I'Oilff"N', I h:Lt I h:n·e fum11l ciiffieuh to undt>r:;tand my>'E'lf, but I may 
~"Y at tilt' "anlt' timf" tlult the l.rincivl..s of Sir William Plowdt>n"s Bill 
<iiff.,.red t.-utirely from tho..e <•f the Act of 1909. Hi.; Bill. u I 

uoder.,t&llol it. ,..-.; loa.....d oo t.h .. old Pa.uchayt>t "Y"tt>w.a t>ystt>m whlcb 
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I hne alway!! admired a!! well adapted fur many localitieP in India for 
traditional reallOnl! and becaul!'e it i!! peculiarly 11uited to the charactt>r 

and manner of life of the people. But though no one recugni?.et~ mor.
than I do, the immense importance of encouraging a lmowlellge of 
local administration among the people themselves, yet when you come 

to consider the qualifications of individuals for the higher council~, 
such as the present Provincial Legislative Councils, the qualifications 

required of candidates appear to me to be different from thoee required 
of members who are only expected to deal with local questions. I am 
afraid the day is very far distant when the masses of the people of 
India can expect their interests to be fittingly represented by their own 

counb"ymen elected on a purely numerical franchise. I believe at 
the present moment the best friends of the masses of the people of 
lndia are British administrators, and, in addition to their able aBBis
tance, the Committee which I appointed aimed at framing a Bill which 
would provide representation for those great factors in India which 
have a real stake in the country ; we felt that on such lines the re

presentation of the real and general interests of the country would be 
more soundly assured than by any franchise based on a numerical 

system alone. In August 1906, when I was about to !"ppoint the 
Committee I have referred to, -to consider the reforms :which we then 
had onder discussion, and of which Sir Arundel was the Chair

mao-whom I am so glad to see here to-day-the very first instruc
tion I gave to my Council when I was appointing that Committee was 
that I should at present limit myself to only one opinion, namely, that 
in any proposal for the increase of representation it was absolutely 

necessary to guard the important interests existing in the country, as 

expressed in paragraph 7, page 3 of the Report of Sir C. Aitchison's 
Committee, namely, (a) the interests of the hereditary nobility and 
landed classes who have a great permanent stake in the country; {b) 

the interests of the trading, professional and agricultural classes; (c) 

the interests of the planting and commercial European Community ; 

and (d) the intere!'lts of stablt" and efft"ctiw admini~;tratioo. TboSt" 
Wt"re the lint's on whieh the Committee were firf<t requeHted to act ; 

tht"y always kt"pt thof't" line;; in ,-it"w, ami I thiuk, 'l'l"t" may fairly claim 

that the re~:;ult has bet>o a great addition <•f ~;treogth to the Goverornt"nt 

of India. What we aimed at at the time was an addition to the Legis
lative Councils, especially to the Yicewy's Legislative Council-an 
addition of 11trength in the iihape of expert knowlt"dge, and in the shape 
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of l•pinious emanating from 111en who were really interested in the 

every day life and welfare of the people of India. I always felt that 

that would be an enormous assistance to us. You mut>t remember that 

we were in the face of a very seriouR political agitation; we were very. 

mueh eriticized and were told over and over again that it was not a 

time in which any reforms whatever ought to be introduced-that it 

wat> absolutely foolhardy to do so. I always refused. to admit that. I 
always said that I believed a great deal of the agitation was justifiable 

agitation, and that if we were to put that right, a great many people 

would eome down on the right side of the fence. Undoubtedly our action 

gained for us much additional support throdghout the country, and I 
hope that its results will be permanent for the good of India. At the 

"ame time, we were wry anxious to avoid any appearance of a Parlia
mentary franchi,;e. I set my. face against any thing that might appear 

to resemble it. We did nut want a Parliament at all; we wanted 

Councils and the best pos~ible advice we could get on those Councils, 

lout did not want Councils elected un Parliamentary lines. I hope there 

will Ll(' no confu~ion in any one's mind about that." 

It is, however, too early for students of political science to 
subject the present organisation of the Indian Legislativ~ 

Councils to the test of scientific criticism as an experiment 
in formal constitution-making. 

It has moreo,·er to be remembered that, after all, the elec
tive element is only one and by. no means 
an over-powerful element in the Legislative 

Elective element 
L•· no means over
l~werful 'councils, Provincial or Imperial. Even in 
regard to the territorial electorates, the franchise is bestowed 
on a fairly high class of citizens, namely present or past . 
members of Taluq and District Boards and of Municipalities 
and title-holders, a. large proportion of whom owe their 
qualifications the Executive Government. Again, though 
the mode of election is based more or less upon the Ballot Act 
in Engla.nJ, still the power of deciJing contested elections is 
vesteJ in the Executive Government and not either in the Legis- . 
lative Councils or the Courts as was and now is, the practice in 
England. Besides, the powers of the Councillors themselves in 
legislation and in administration, even under the new scheme, 
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are stl'ictly limited. Experience might perhaps show that 
the power of consolidation of the Indian peoples is stronger 
than the tendency to isolation and differentiation, on the 
existence of which the Government has based its scheme. But 
to the student of politics, the present experiment will be from 
many points of view an extremely interesting one to watch. 

XOTE. 

(Extract from a twle by Sir V. Bhashynm Aiyangar on the proposed 
enlargement of the Legislative Councils and establishment of Imperial and 
P1·ovitzcial Advisory Coutzci~, submitted to the Government in 1908.) 

Both under the Indian Councils Act of 1861 and under the Indian 

Councils Act of 1892, the Governor-General in Council and the 
Governors in Council of Fort St. George and Bombay. in exer
cising the power of making laws and regulations ve~ted in tmch 
Councils, respectively, are to consist not only of the Governor
General, the Governor of Fort St. George or the Governor of 

Bombay as the case may be and the ordinary memberll of his Council, 
but also of certain additional members whether in the service of the 

Crown in India or not, the minimum and the maximum numbers of such 
additional members having been originally prescribed by the Act uf 

1861 and since raised by the Act of 1892. The functions of a Govern

ment are both executive and legislative and the power of making laws 
and regulations is no less an important function of Government than 
its executive functions, and the fundamental principle of the Briti~;h 

Indian constitution is, that the Indian Governnu'mt, in expressing its 
important function of legislation should consist not only of the indivi
duals in whom the executive functions of Goverument are veo;ted but 
of .a .certain number of additional individuals who, in so far as the 

passing of laws and regulations is concerned, form as much a com
ponent part of Government as the former body of indh,;duals. The 

only diffierence between ordinary members and the additional members 

is that the former fonn a component jlart of Government not only 
when the Government i~< ·diseharging it11 legislative function~<, hut 

alt<o when the Government i~< engaged in di..charging its executivl' 
functions, whereas the additional members form a ct~~uponent part of 
Government only when the Government ill engaged in exerci~iug ih 

l_egit;lative jurisdictiun. It is therefore opposed to the very con8titutiou 
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of Indian Government that at meetings of the Council for the purpose 
of making laws and regulations, the individuals composing the 
executive Government ~hould be t•egnrded, or that they ~honld assert 
themselves, as lite liovenuueut, or a:-; a component part of the 
Council, !Separate and distinct from the additional tnembers of the 
Council. 

Up to 1834, the executive and legislative functions of each pro
vince were vested in one and the same body of individuals constittiting 
the respective Governments and by 3 and 4 William IV, Chapter 85, 
the Government of Madras and Bombay were substantially divested of' 
their legislative functions and the Governor-General and his Councillors 

were empowered as the centrallegiHlative authority to legislate for the 

whole of British India, the duty of one of such Councillors, namely, 
the fourth ordinary member, being confined entirely to the subject of 
legiHlation with no power to sit or vote except at meetings for the 
purpose of making laws and regulations. 

Thus for the first time the principle was introduced enlarging the 
Council of the Governor-General by the addition of a member, a paid 

official, who formed a part of Government for purposes of mak
ing laws and regulations only. ThiR principle was further. 

developed by 16 and 17 Vic., Ch. 95, by which, the Chief 

Justice and a Puisne Judge of the Supreme Court oLCalcuttn, 
as well as four official representative members chosen by the 
Governments of Bengal, :\ladras, Bombay and the Nort-Western 

ProvinceR formed additional members of the Governor-General's 
Council for the purpose of making laws and. regulations only, 

and the fourth ordinary member of the Governor-General's 
Council was, like the other ordinary members, given a right to sit and . 
vote at executive meetings. Un<ler the Indian Councils Act of 1861 
legiHlative powers were restored tu the provincial Governments and it 

waR provided that for the purpose of making laws and regulations the 
Councils of the Governor-General, as well as of the Governors of 

~ladras and Bombay were to be re-infui'Ced by the appointment of 
certain additional members. officials and non-officials. It will thus be 
~een that from 1833 to 1853 there was one additional official member · 
in the Governor-General's Council and from 1853 to 1861 there were' 
~<ix :\tlditional members in that Council, who were all officials; such addi· 
tionalnu•n1hers were undoubtedly, for purpoF<e of legit<lation, ~as much q 
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part of Gowrnmi"Dt u the ordinary rne-m}l(>no of the C..nndl.an<l it Wllfl 

only undE"r the Indian Conndl,. Act of 1861 that prori>"ioo .-a. .. madE" 

for the appointment as a<lofitiooal rne-ml_.r.. of non-offidAI po-l'loow aJ,.. •• 

aod ondE"r the ln•lian Cnoncil11 Act ,,f l!J92 not only •·u the oorul""r 

of a<lditional rne-mJ..r~~ increa,....J. hut provi,.ion ,.....,. al..;o m~~<J.. 

for the introduction of an elective or qul\><i-t>lective principle in the 

nomination of I'OCh ad•litional tMmhena. But the introduction into 

the Co011cil of non-ilfficial metnbers eithE"r by direct nomination. <II' hy 

Plectioo ODdl'r statutory roll'S sobjl'ct to thl' approval of the Governor

General or GovPrnor aR the ca>!e may bl', can in no way affect the 

coostitotional aspect of the qiii'Stioo, namely, that all additional~Mmbers 
wbetht'r official or non-official. whl'thE"r nominated or Plected, are thl' 

colleagoes of the Govl'rnor-Gent'ral or thl' Governor and of thl' ordinary 

members of his Council and as such form a compoot'Dt part of tbl' 

GoYl'rDIDl'Dt in thl' l'Rreiill' of its ll'gislativl' fonctioo;;. and tbE"re j,. 

nothing in either of thl' said statot(';! affecting the status of the LE"gi..
lative CoODcil as the Govt'rnmeot for the pnrpo:l8(' of making law!l an•l 

rt'gUlatioos. 

Anotht'r canlioal principll' of thl' con,-titutioo ill th,d out ll'SS than 

one-half of thl' Jll'I"'IIOIS nominated as additional IDl'mbers of the C()oncil 

including the Advocate-General for the tiiOl' }l(>ing, ~;hall bl' ooo-ofli,.>ial 

Jll'f'I!Oilll and that the ill'at in Couocil of a noo-official memher accepting 

office onder Governml'nt should re vacated oo such a.'Cl'ptanre, tht're 

bl'ing ho"'l""l'vl'r no ~ding provillioo that an officiAl additional 

IOl'mbl'r vacates his ill'at on ct'&Siog to }l(> an official. Xohritht<tanding 

the prorisioo of the law that not lt'SS than 011('-half of thl' sdditiooal 

memhl'lll iillall re non-official pl'l'i!OD81 it is no doubt p<~N>IOIE' 

for the GoYl'rDor-Gent'ral or thl' Governor as the C&-'lt' may 

be,· to secure, as has almotlf invariably been the pracric.'l'. au 

officiAl numerical majority in the compo.:itiou of the Council by 

appointing only the minimum proportion Jlfe"Cn'"bed by law of addi

tional non-official mem}l(>rs, with the rt'>!olt that an officiAl majority can 

be eMored by reckoning upon the additional official memrel'8 voting 

with the ordinary IDl'mbers of the Council The principle howt>ver, of 

the constitution is not that there a«tl re a "onmerical official majority~ 

in the CoDDCil as now- proposed, but that the numerical majority 

WUIJ ._. on the side of non-officiAl IDl'ru}l(>rs. So far a!l tht' 

relativl' proportion of non-officials to oofficiA)s is pl'e>'Cnl>ed hy law, it 
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is as already stated that the number of non-official additional members 
should be at least one-half of the additional member~<. I may also beg 

leave to a~~ert emphatically that the notion of an official majority in 
t 

the Legi~lath·e Council, or the notion that the additional official members 

~houltl vote witli the ordinary members of the Council or that the 
onlimu-y members of the Council and the Pre::;ident ::;hould vote alike, 
i~ entirely oppo~d to the fundamental principles of the constitution as 
stated above, namely, that so far as legislation is concerned, the Govern· 

ment consi~ts of the Governor-General or Governor, his ordinary mem• 

hers and the additional members whether nominated by him or elected, 

subject to his approval, and all form but one component and indivisible 
part of Government for the purpose of making laws and regulations : 
and the division of this body into the Executive Government supported 
by an official majority and a non-official minority corresponding to an 

Ofposition to Government is the introduction of a principle which, in 

Britit!h India, is as unconstitutional as it would be mischievous 
in the result. Until the enlargement of, and the introduction 
of a quasi-elective principle into, the Indian Legislative Councils 
by the Indian Councils Act of 1892, the fundamental princi

ple of the constitution as settled by the Indian Councils Act of 1861 
was not departed from, the official and the non-official members of the 
Councils co-operating as members of one body and there was no feeling 
that the non-official members were in the opposition or· that the 

official members should vote together any more than they should 
in executive or other matters outside the Legislative Council. 
Neither when the Legislative Council and the Executive Council 
were identical, nor, later on when the Governor-General's Council 

was for the purpos~ of making laws and regulations t·einforced 
by the addition of certain official members only, was there· 
or ~ould have been any theory or notion that all the individuals com
posing the Council should vote unanimously on every measure 
before it. A reference to the reports in the official gazette 

of the proceedings of the Legislative Councils as constituted 
und€'r the Councils Act of 1861, and especially to the proceedings of 
the Viceregal Legislature wo~ld show that, when divisions in the 
Councils were recorded, it was by no means unusual that olticml. 
members W€'re as much divided among themselves as th~: non-officials 
were. If, in the deliberations of the Executive Council or of the 
Board of Revenue, the nlembers are expected to, and do in fact, express 

21 
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and assert their individual views if they are unable to agrel" after 
consultation and discu!'sion, it see1n11 11trange that. in deliherations on 

legislative measures at meeti~s of the Legi!!lative Council a different 
theory or practice should prevail by rea,.on of the enlargement of the 
Council and the presence therein of elected memhers and that official!! 
should all vote together irre~pective of their individual, deliberate 
and mature opinions. According to the principle of the constitution 
of the Legislative Councils in India, there is no difference between 

official and non-official members, and it is because of the importance 
attached to the Legislative function of Government that in addition to 

the ordinary members a certain number of additional members are 
associated with the Governor-General or Governor and the policy of the 
Act is that legislative measures should be publicly discussed and passed 

at meetings of such bodies in accordance with the views of the 
majority and it is a distinct violation of this principle that under the 
sanction of an unwritten law a theory should prevail and assert itself 

that officials should all vote solidly irrespective of their convictions and 

opinions and that non-official members, and the elected members, in 
particular, should be regarded and treated as belonging to the opposition 
to Government. Though in regard to unessential n\atters where there 

is a difference of opinion, it is a matter of comparative indifference if 
all the officials should vote together by their deferring to the judgment 

of the ordinary member in charge of the Bill, yet in controversial 
matters affecting the principles of the Bill, it will be a distinct violation 

of the constitutional principle that they should do so. I do not 
at all consider this matter from the standpoint of the moral 
philosopher but purely from the standpoint of an Indian constitutional 

lawyer and politician who is convinced o~ the wisdom of the 
constitutional principle in question and apprehends the evil political 
consequences of ignoring this principle and substituting therefor the 
principle of a standing official majority accompanied by the creation 
in the Council of an irresponsible opposition. Such has been the 
unfortunate and unexpecte~ result of the operation of the Indian 
Councils Act of 1892 and it is a matter for extreme regret that the 
Government of India should now explicitly declare in writing that 

"they consider it essential that the Government should always be able 
to reckon on a numerical majority and that this majority should be 
strong enough to be independent of the minor fluctuations that may be 
caused bf the occasional absence of an official1nember. The principle 
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of a standing majority is accepted by the Government as an entirely 
legitimate and necessary consequence of the nature of the paramount 

power in India, and so far as they know it has never been disputed 
by any section of Indian opinion, that does not dispute the 
legitimacy of the paramount power itself." That is not an open ques

tion and if two men are not able to wield one sceptre, it is idle to dis

semble that fact in constructing political machinary. I am however 
nut surprised at this and nothing can be a greater condemnation, by 

the highest authority in India, of the practical working of the Indian 
Councils Act of 1892 than that it should publicly declare that the 
legislative function of Government cannot be safely and satisfactorily 
discharged unless a standing and decisive majority of official votes in 

the Council can always be reckoned upon. This necessarily implies not 
only that there should be a numerical official majority in the Council, 
but that they should all vote together. I was a member of the local 

Legislative Council for several years prior to 1892 and for several years 

subsequent thereto, and my humble opinion is that the working of the 
enlarged Legislative Council has by no means been satisfactory in a 
political point of view. An opposition has unconsciously been created 
and the relations between the official members and the non-official 

member:<,and in particular the elected members are far from being 

cordial. There is no doubt that legislative measures are debated upon 
and criticised more ably and freely by the non-official members than 
was the case prior to 1892, but so far as official members are concerned, 
though their number has been increased, fewer of them take part in 

debates and the theory, unwritten though it be, that they should all vote 
solidly with the ordinary member of Council in charge of the Bill has 

a most demoralising effect. As a general rule, with the exception of 

one or occasionally two official members who actively assist the member 
in charge, the other official members pay little or no attention to the de
bates in Council and when meetings of the Council are sometimes protra
cted, they attend the Council much to the detriment of their other duties. 
Of course, if the theory iR that an official member is to vote with the 
memher in charge of the Bill and not according to the opinion 
which he may form hy attending to and following the debate, it is no 
nt:\tter for surpri,;e, that in~tead of paying cln"'e attention to the debates 
in Council he ~;hould, while the debate is going on, prefer to attend to 
hiti own office work. Since the enlargement of the Legii;lative Councils in 
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1892, there has been a preponderance of leading vakils amongst the 
non-officials who, by their training at the bar, have a decided advan
tage over their official colleagues, most of whom belong to the Indian 
Civil Service the members of which have proved themselves remark
ably successful as administrators by reason of the fact that their 
policy hitherto has b~en one of decisive action and ditJcreet while their 
official training is n,ot such as to qualify them to make extempore 
speeches or to meet debates in Council." 



CHAPTER X 

THE INDIAN LEGISLATURES-THEIR LEGISLATIVE 

FUNCTIONS 

From what has been said in the previous chapter, it will 
have been perceived that the Indian legis. 

Legislative and latures were ori!!inally created for a strictly 
Executive Acts ~ 

limited purpose, namely, that of making, 
laws and regulations, as a non-sovereign legislative body subordi
nate to the Imperial Parliament. The progress of constitutional 
development in India has, however, led to the enlargement of 
both the constitution and the scope of work of these. Councils. 
Both in the department of legislation and of administration, their 
functions are becoming enlarged from time to time. The powers 
of the Councils in regard to the latter, however, are of very 
recent growth and so far not appreciable in extent. The distinc
tion between the legislative and other functions of Government, 
namely, those comprised under administration is, no doubt, im~ 

portant from the point of view of political theory, but as is usual 
in all such cases, the line dividing them is hard to draw and the 
question whether a parti?ular act done or required to be done is an 
act of legislation or of administL·ation is not ea.sy of solution. 
Moreover, it is very necessary to note that the power of a 
statute enacted by the legislature need by no means be confined 
to the province of what a jurist or political philosopher would 
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consider the domain of legisla.tion. This is a.s true of .Acts o1. 
the Indian Legislative Councils as of the Acts of the Imperial 
Parliament. Taxation. for: insta.nce. in England is the undoubted 
province of the legisla.ture. to vote by means of an Act. a.nd in 
India. legislation is invariably resorted to w'hene>er fresh 80ll.I'Cell 

of raising ta.xa.tion a.re required. Similarly. there a.re ma.ny 

fiscal and a.dministra:tive enactments both in England and in 
Iruli& which could ha.rdly be cla.ssified a.s legislation. On the 
other ha.nd. there are ma.ny ma.tters in which. aa we have indi
catea in the last chapter. the Executive is empowered to 
practica.lly legi.slate by rules and to administer the l'llles so 
legislate!L 

The only legal distinction. therefore. between the acts ol 

the .legi,sla.ture a.nd the acts of the Executive 
~~me~inction is the method aOOpted in deciding on a.nd 

pursuing a course of aciion with reference 
to the governmenli of the country. This ahaenoe of a. clear 
differentiation of functions between the Jegislatmres a.nd the 
Executive is accentuated in this country by the facl;, to which 
reference has been ma.de. that the Legislative Cou:ncil practically 
grew out of tha Executive CounciL The Ad; of 1833 formally 
enlwwed the legislative power of the Governor-General in Coun

cil by the a.ilditioo. of a Law Member to it., by a.bolishing the 
legislative authority of the Ma.dra.s a.nd Bombay CoUDcils (llJl 

authority which wa.s subsequently restored) and by enacting 
that the body so constituted •• is authorized to legislate for: all 
persons. p]a.oos and Comts within the Compa;ny's territories". 
and that the laws ma.de by it " are. subject to disallowa.ooe by 
the Court of Directors. to have the effect of Acts of Pa.rliat
ment. •• The Council wa.s strengthened in 1853 by the nomina

tion of additional members to it when acting for the pmpose of 
making laws and regula.tions. The Indian Council's .Act 
of 1861 formally consolidated. revised and regula.ted the 
legislative powers of the Uluncils. It al::.o restored subordinate 
legislative a.uthority to the Madras and Bombay Uluneils a.nd 
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_ provided for the creation of further Provincial Legislative 
Councils in fresh provinces to be created. 

The limitations put upon the power of legislation, which 
was in general terms bestowed on the 
Governor.General's Council in 1833 by the 

Powers of Legis
lation of Indian 
Councils statutes of Parliament, will be found in 
detail in the enactments printed in the Appendix. Generally 
speaking, the Imperial legislature has power (1) to make 
laws for all persons, for all . Courts and for all places and 
thiilgs within British India, (2) for all Native Indian subjects of 
His Majesty whether within or without His Majesty's dominions 
in any part of the world, (3) for all British subjects of His Majesty 
and servants of the Government of India who reside in parts 
of India outside British India, (4) for all persons employed 
in the Military or Marine Service of His Majesty in 
India and (5) for repealing or altering such laws or other laws 
and regulations for the time being in force in British India. 
No law so made is to be deemed invalid by reason only that it . 
affects any of the prerogatives of the Crown or any of the 
statutes or laws of England not applicable to India. But (i) 
the Imperial Legislative Council has not power to make 
any law repealing or affecting the laws by which the 
Indian Government has been constituted, namely, (a) some of the 
provisions of the Government of India Act of 1833 and all 
the provisions of the Government of India Acts of 1853, 1854, 
1858 and 1859, the provisions of the Indian Councils Act of 
1861, and (b) any Act of Parliament passed since 1861 extending 
to British India, and a few minor Acts .such as Acts enabling the 
Secretary of State to raise loans on behalf of India, the Army Act 
and Acts amending the same ; (ii) and it has not power to 
make any law affecting the authority of Parliament or any part 
of the unwritten laws of the constitution of the United Kingdom , 
of Great Britain and Ireland whereon may depend in any degree 
the allegiance of any person to the Crown of the United King-. 
dotn or the sovereignty or dominion of the Crown over any part 
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of British India; (iii) nor has it power, without the previous 
sanction of the Secretary of State, to pass any law em
powering any Court other than the High Court to sentence 
European subjects of His Majesty to the punishment of death 
or abolishing any. High Court. One restriction referred to 
above is perhaps of more importance than others, so far as con
stitutional rights go, viz, that which refers to the allegiance to 
the Crown in clause (ii) above. This has virtually been inter
preted as amounting to a compact on the part of the subject to 
bear allegiance to the Crown and on the part of the King to 
preserve the constitutional rights of the subject, contained in 
the unwritten laws of the United Kingdom of Great Britain and 
Ireland. Mr. Justice Norman, in the case of In re Ameer Khan, 
has explained this aspect of the ·question in the following 
words:-

" In order to see what is meant by the words 'unwritten laws or 
constitution whereon may depend in any degree the allegiance of any 
person,' it is necessary to consider first what allegiance is. Every 
one boru within the dominions of the King of England or in the Colonies 
or dependencies, being under the protection of the King, therefore, 
according to our common law, owes allegiance to the King. Every 
British subject is boru a debtor by the fealty and allegiance which he 
owes his Sovereign and the State, a creditor by the benefit and 
protection of the king, the laws and the constitution. 'Allegiance,' 
says Sir William Bl~ckstone, ' is the tie which binds the subject to the 
King in return for that protection which the King affords to the subject: 
Foremost amongst the privileges assured to the subject by the protection 
of the Sovereign is liberty and security of the person. The 
Crown cannot derogate from those rights. Bracton tells us that 
'the King is 'fdei the law,' for the law makes the King.' The King 
cannot interfere with the liberty of the subject, nor deprive him of any 
of his rights. How absolute soever the sovert>ign11 of other nations may 
be, the King of England cannot take up or detain the meanest subject at 

his will and pleasure. 

"I "·ill-proceed to consider what 'are the unwritten laws and consti
tution' of the United Kingdom which are allndt>d to in the section (b). 
It is well knowq that the provisioqs of the Great Charter and the Peti-
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tion of Right are for the most part declarations of what the existing 
law was, not enactments of any new law. They set forth and assert 
the right of the subject, according to what was assumed to bi the 
ancient unwritten laws and constitution of the realm. 

'' Now if it be true that allegiance and protection are i·eciprocally 
due from the subject and the Sovereign, it is evident that the strict 
observance of the laws which provide for such liberty and security 
ensures the faithful allegiance of subjects. 

" On the faithful observance by the Sovereign of the unwritten 
laws and constitution of the United Kingdom, as contained in the Gr~~t 
Charter and other Acts which I have mentioned, depend in no small 
degree the allegiance of the subjects. It would be a startling thi~g to 
find that they could be taken away by an .Act of the suhordiriate 
Legislature. It would be a strange thing indeed 'if a great popular 
assembly, like the Parliament of England, had put into the power of a 
Legislature which has not, and in the nature of things cannot have, 
any representative character, the power of abrogating or tampering 
with such fundamental laws." 

The net effect of the powers and restrictions relating to 

Powers of Indian 
Legislatures ple-
nary 

the Indian legislatures cannot be better 
put than.in the words of Lord Selborne in 
the case of Queen v. Burah. He says :-

" The Indian Legislature has powers expressly ·limited , by 
the Act of the Imperial Parliament which created it, and it 
can, of course, do nothing beyond the limits which circumscribe these 
powers. But when acting within these limits, it is not in any sense an 
agent or delegate of the Imperial P~rliament, but has, and was . 
intended to have, plenary powers of legislation, as large, and of the 
same nature, as those of Parliament itself. The established courts 
of justice, when a question arises as to whether the prescribed limits 
have been exceeded, must of necessity determine that question ; and 
the only way in which they can properly do so is by looking to the 
terms of the instrument, by which affirmatively the legislative powers 
were created, and by which negatively they are restricted. If what 
has been done is legislation within the general scope of the affirm
ative words which give the power, and if it violates no expreEOs condition 
or restriction by which that power is limited (in .whkh category 
would of course be included any Act of the Imverial fllrlialllent 11t 

22 
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variance with it), it is not for any court of jn~tice to inquire fnrthf'r, 
or to enlarge constructivt\ly tl10Ke conditions and rt>strictitms." 

These plenary powers of legislation, which the Indian 
Legislatures at present possess, are the 
result of the series of enactments which we 

Limited power of 
Regulation-making 
ofthe Executive 

have refen-ed to above, between the years 
1833 and 1861 which had changed their original character of 
being delegates or agents of the Imperial Parliament. The 
delegated authority, originally in the hands of the Councils, 
then Executive as well as Legislative, ceased to exist with the 
constitution of plenary Legislative Councils with additional 
members, but the exercise of the delegated power of 'regulation
making' by Executive authority, continued without legal war· 
rant for many years, in respect of the administration of terri
tories not brought within the regular administration of British 
Courts and British laws. The difficulty, however, was 
found out during the time of Sir Fitz-J ames Stephen 
as Law Member in India, who placed the power of so
called regulation-making in ·the h.ands of the Executive on a 
legal and statutory basis. Under the Government of India Act 
of 1870, the power of m11king regulations at the instance of the 
local Governments concerned was vested in the Governor
General in Council in his executive capacity in respect of what 
are, by a curious contradiction in terms, called non-regulation 
provinces, or provinces in which, owing to their backward 
character, the regular Indian law and Law Courts could 
not be established. The Governor-General in his own person 
also has been vested with an extraordinary power of making 
Ordinances having the force of laws in cases of emergency 
for a. period not exceeding six months. 

These vestiges of the tendency to what may be termed 
The rule of law non-legal methods of government in India, 

in India are still noticeable here and there in 

the Indian Statute Book. Peculiar powers of deportation are, 
lor inst~~9e, found in Regulations nearly a century old and ... .. . 
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these have recently been revived and exercised under circum
stances, also deemed peculiar, but their exercise· has been 
vigorously challenged both in England and in India. Subject 
to these exceptions, the Indian Constitution may be deem
ed to be as much ;;ubject to the rule of law as the 
British Constitution. What this singular advantage of 
British institutions means to India has not always been grasp
ed by many people who have a fondness for arbitrary methods 
and personal government ; but students 'of constitutional 
history will easily discern that this is, perhaps, one of the 
most signal advantages which the British connection has 
secured for this country. The value of this constitutional prin
ciple to India in fact can hardly be over-estimated and cannot 
be described better than in the words of Sir Fitz-Jame;; Stephen, 
who was Law Member of the Viceroy's Council during 
the time of Lord Mayo's Viceroyalty. "Peace and law," he 
said, " go together ; whatever else we do in India, we must 
keep peace; and this is strictly equivalent .to saying that 
we must rule by law." The remarks of this_ great jurist 
on .the constitutional question whether India shall _be 
ruled by law according to British traditions, or by-arbitrary, 
personal government, according to what .are fancied to be 
Oriental notions, are so apposite that we extract them in a note 
at the end of this chailter, from the chapter on' Legislation' 
which he contributed to Sir W. Hunter's "Life of the Earl of. 
Mayo." 

While it will thus be seen that the province of legislation -. 
Province of Indian 

Legislation cir-
cumscribed 

has been enlarged with very beneficial results 
to the people of this country, it has also to be 
noted that it has been limited by other cir-

cumstances. The share of the representatives of the people 
themselves in shaping the laws enacted is, in the first plac~, 
extremely limited. In the next place, it has been the decl11.red 
policy oft he Government not to interfere with the personal law • 
of the various communities inhabitating this country, unless 
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they themselves desire it, but to respect and enforce them, as 
laid down in their legal text books and as deducible from their 
settled customs, and to maintain scrupulous regard for the 
religious an~ social usages of the people themselves. The pro
vince of legislation in these direct.ions is extremely circumscrib
ed, and does not lend itself to assisting social progress to the 
extent to which it has done in Western countries, except by 
means of legislation of an enabling character or with a 
view to relieve disabilities which, changes of social status might 
entail under the personal law of individuals or classes. 
Interesting questions, legal and social, arise in connection 
with this peculiar state of things in India, which it is not 
the province of a student of constitutional history to discuss or 
to express opinions upon ; but their existence has to be 
nc;>ted as a constitutional fact tending to show that the domain 
of legislation in India is not as large as in Western countries 
where a more homogeneous population exists. Legally, of course, 
Parliament can legislate with the utmost freedom in respect of 
social and religious matters in India and in the Indian Legisla
tures also, measures of legislation affecting social and religious 
usages may be introduced with the previous sanction of the 
Governor-General ; but the declared policy of neutrality on the 
part of the State in such matters, a policy which has been 
solemnly re-affirmed in the late Queen's Proclamation of 1858, 
makes any interference by ·Government in any manner counter 
to the feelings of the people themselves as unlikely as possible. 

The powers of the Provincial Legislatures are in. general 
Powers of Provin- respects co-extensive with · those of the 

cial Legislatures Imperial Legislature, but only in respect of 

the territories made subject to their laws. There are, however, 
a few important matters excepted from their competence and 
reserved absolute!; for the Imperhtl Council. Apart from the 
general restrictions on the powers of the Indian Legislatures 
whi~h apply equally to the Provincial Legislatures, the latter 
have not power to deal with matters comprised under Imperial 
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Finance, Currency, Posts and Telegraphs; and they cannot 
alter the Indian Penal Code, without the previous sanction of 
the Governor-General. 

All legislative measures passed by the legislatures in India 

Veto on Indian 
Legislation by the 
Crown and its re
presentatives 

are subject to the power of veto on the 
part of the Crown and of the authorities 
representing the Crown in India, as in the 
case of all Colonial Legislatures. Every act 

passed by a Provincial Legislature has to receive the assent of 
the Governor first and th~ Governor-General next, whereupon 
it becomes law. It is, however, subject to subsequent disal
lowance by the Crown, on communication of which to India it 
ceases to be law. Every law passed by the Legislative Council 
of the Governor-General has to receive the assent of the Gover
nor-General and is also subject to similar disallowance by the 
Crown. According to Sir C. P. Ilbert, assent has usually been 
withheld on one or more of the following grounds :-(1) that the 
principle or policy of the Act or of some particular provision of 
the Act is unsound, (2) that the Act or some provision of the 
Act is ultra vires of the Provincial Legislature and (3) that the 
Act is defective in form. 

The enactments of the Indian Legislatures are not the only 

Legislative work 
iu India and the 
Legislative Depart· 
ment 

laws in force in British India. The entire 
body of such laws are divisible into :-(1) 
the laws expressly made for India by the 
British Parliament or sovereign as to above, 

(2) the body of English laws in force in India, though not 
expressly made for India, (3) the law made by persons or bodies 
having legislative authority in India (4) Hindu, Mahomedan and 
other personal laws governing particular classes. The first three 
of these are with rare exceptions territorial i. e., "they apply 
generally either to the whole of India or to a given area and to all 
persons within those limits". The last are personal laws i.e., 
"they apply only to persons who answer a given description." 

There are over 120 Acts of Parliament containing provisions 
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relating to India, the greater portion of which, as may be inferred, 
relate to what may be called constitutional law. The principal 
parts of these are reproduced in the Appendix. The law which 
may be said to have been made by the Sovereign apart from 
Parliament is stated· by the writer on Indian Law in the latest 
edition of the Encyclopredia. Brittanica, to consist mainly of 
Charters granted by virtue of statutes or the Common Law, such 
as those granted to the four High Courts of Bengal, Madras, 
Bombay and the North-West Provinces. A great many 
Charters were granted to the East India Company and some 
of the earlier ones contained very important provisions as to the 
legislative and judicial authority to be exercised in India., but 
most of these provisions a.re now obsolete. 

The theory on which the English law in force in India, 
though not made expressly for India.-oonsisting of a. considera
ble portion of the law of England, both statute law and 
Common Law-is deemed to have been introduced into 
India, rests on the assumption that " when courts of 
justice were established iu India, to be presided over by English 
judges, it followed that they were to administer English law as it 
stood at the time of the Charter so far as it was applicable ". 
This is usua.lly supposed to have taken place in 1726. 

However much in these various ways both the province 
and the process of the Indiau Legislatures have been restricted, 
the amount and the character of legislation which they have 
produced have been extremely valuable and might fDrm exam
ples to other states where more advanced legislatures have hardly 
succeeded so well in the sphere of law~making proper. Not that 
the Indian Legislatures have not blundered nor that their enact
ments are perfect; but they have a record of achievement res
pectable and creditable. This is due to their pm;session of a. 
special Legislative Department, as well as a compact constitu
tion, which has enabled the Indian Government to make its 
laws, whatever they have been, more systematica.lly arranged 
and more thoroughly worked out than, for instance, in the 



THE INDIAN LEGISLATURES-THEIR LEGIS. FUNCTIONS lV5 

United Kingdom. In its Legislative Department, the Govern~ 
ment of India possesses an office, the function of which is the 
superintendence of all matters connected with the enactment and 
revision of the laws and which is under the charge of a Member 
of the Council. " The small size of the Indian Legislature, " 
Sir Fitz-James Stephen once pointed out, "the fact that it consists 
of only one body and the fact that its duties are purely iegisla
tive and that it has nothing to do with the Executive Govern
ment, expedite its proceedings to an extent which it is difficult 
for any one accustomed only to England even to imagine. The 
comparative fixity of tenure of the higher lndian officials and 
the practice which prevails of carrying o~ the legislative business 
continuousiy and not in separate sessions at the end of which 
every bill not passed is lost, all give a degree of vigour and 
system to Indian Legislation unlike anything krlown in England 
and which I hope and believe compensate to a considerable ex
tent fol' its unavoidable defects and shortcomings." 

The reforms introduced under the Indian Councils Act of 
1909, might to some extent modify the observations of Sir Fitz
James Stephen. Symmetry and system in Legislative enact
ments are not a summum bonum in themselves, nor is simplicity 
of procedure at all conducive to soundness and suitability of 
legislative measures. The primary need for making legislation 
popular and representative of the feelings of the people whom 
the laws affect, outweighs every such consideration, and there . 
can be no doubt that measures taken towards this result will 
secure far better the real object of all legislation, viz., to mak~ 
them suited to the people, render them acceptable to them and 
obtain willing obedience to the Acts of the legislature. 

The procedure of the Legistative Councils in the making of 
laws will be found fully set out in the rules 

Mode of trans
acting Legislative 
business 

for the conduct of legislative business, 
published in the Appendix. The power of 

the Government on its part to introduce legislation in the 
Councils is limited ; in the first instance, statutorily, by the 
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provisions which we have referred to in the previous pages and, 
in the next place, by the Legislative standing orders, which 
have been framed in conformity with the Acts and in pursuance 
of.the policy laid down from time to time by the Secretary of 
State and the Government of Inclia. There have been many dis
putes over questions Connected with this matter,affecting the pow
ers of the various Executive authorities responsible for the admi
nistration of India, in introducing legislation. Some of these are 
embodied in the standing orders from which we have extracted 
important portions in the Appendix. Special attention might 
be directed to one of these which is of more than administrative 
significance and has raised and decided a constitutioaal issue 
of importance to which we have already referred in Chapter IV, 
viz., the ext_ent to which the Government of India is responsible 
to the Secretary of State in the matter of initiating legislation. 

NOTE 

[Extract from the Chapter on" Legislation_ under L(YI'd Mayo" by Sir 
James Fits-James Stephen in Hunter's "Life of the Earl of Mayo"] 

Many persons object not so much to any particular laws, as to 
the Government of the country by law at all. They have an opinion 
which I have in some instances heard very distinctly expressed by per
sons of high authority, that the state of things throughout India is 
such that law ought in all cases to be overridden by what is called 
equity, in the loose popular sense of the word. That the Courts of 
Justice ought to decide not merely whether a given contract has been 
made and broken, but whether it ought to have been made, and 
whether its breach was not morally justifiable. In short, that there 
ought to be no law at all in the country as far as natives are concerned, 
but that in every instance, the District Officers ought to decide accord· 
ing to their own notions, subject only to correction by their superiors. 

In the second place, it is a favourite doctrine with per
so~s who hold this opinion that the Government of India posses· 
ses the absolute power of the old native states. subject only to such 
limitations as it has chosen to impose upon itself by express law ; 
that every new law is thus a new limitation on the general powers of 
Governme11t and tends to diminish them, and that there ought to be as 
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few laws as possible, in order that the vigour of the executive power 

may be maintained at a maximum. . . 
Nothing struck me more in my intercour::;e with Indian civilians, 

tba11.....the manner in which the senior membert! of the service seemed 
to look instinctively upon lawyers of all kinds as their natural enemies 
and upon law as a mysterious power, the a;pecial function of which' 
was to prevent, or at all events to embarrass and retard, apythlng like. 
vigorous executive action. I was once discussing with a military officer 
of high rank, and in high civil employ, the provisions of a bill for put
ting certain criminal tribes in the North-West Provinces wrder police 
11upervision~ When I showed him the powers which it conferred upon 
executive officers, he said, "It is quite a new idea to me that the law 
can be any thing but a check to the executive power." 

* * * 
I may give a few illustrations, which will throw further light upon 

this way of thinking. One of the commonest of all complaints against 
Indian law is that it is stiff and inelastic, that it does not ~djust itself 
to the exigencies of real business and so forth. I have heard these 
complaints perhaps a hundred times and whenever I heard them I 
asked the same question, 'which particular law do you refer to, and in 
what manner would you make it more elastic?' If, as was generally 
the case, I got no distinct answer to this question, I used .t!l ask whe
t1ler the objector thought that the Penal Code was too definite, 
and that it could be improved if its definitions were made. less precise ; , 
and in particular, whether he would like to have the definitions of 
m1trder or theft, or; of any and what other crime, altered and if so, 
where and how ? These questions were hardly ever answered. I · 
generally found that nearly every one, when closely pressed, gave the 
&arne illustrations as to what he understood by the stiffness and want of 
elasticity of the law. They all referred to those sections of the Code of 
Criminal Procedure which require the officer presiding at . the trial to 
take down the evidence with his own hand, and their notion of rendering 
the Code more elastic was that this requirement should be relaxed. 

These sections are the chief guarantee that a judge actully does 
this duty, and does not merely pretend to do it. They are the great 
security for a fair trial to the person accused. Before they were insert
ed in the Code, it was a common practice for the judges not to· hear 
the witnes~<es at all, but to allow four or five native clerks to take !lo\VIl 

~ . 
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the evidence of as many witnes~es in as many differ!'nt cases nt the 
same time ; and then to form his opinion, not from bearing the witnesses, 
but from reading, or from having read over to him, the deposition" taken 
by the native clerks. In fact, the elasticity which the critics in 
question 1-eally wished for, appeared to me on full examination tn 
be elasticity in the degree of attention which they were to bestow on 
the most important of their own duties. 

A friend of mine, whilst inspecting an important frontier district, 
received complaints from the officer in charge of it as to the want. of 
elasticity in the existing system ; and on asking what he meant, was 
informed that he had found it impossible to punish certain persons whom 
he knew to be guilty of murder. His informants would not come forward 
as witnesses for fear of the vengeance of the relations of the criminals, 
and the law did not permit him to move without a regular trial. 'Then,' 
replied my friend, 'what you want is power to pnt people to death 
without any trial at all, and on secret information which is satisfactory 
to your own mind, of which the persons who give it are not to be res
ponsible'. This, no doubt, was what the officer in question did want. 
It had not. occurred to him that the impunity of a certain amount of 
crime was a less evil than the existence of an arbitrary and irrespon
sible power, which would practically have to strike in the dark • 

* * • 
What I wish to notice is the gross fallacy of condemning Ia~ 
and legislation in general, because the provisions of one 
particular law which allows land to be sold for debts may be open to 
question. There is nothing specially refined or technical in the law in 
question. What is really objected is its stringent simplicity. A law 
which mediated between the usurer and the landowner, which tried to 
secure to the one his just claims, and to the other the enjoyment of 
what he had been accustomed to regard as his ancestral rights, would 
have to be far more complicated than a law by which a judgment
creditor may sell his debtor's land by auction.. In this, as in numberless 
other instances, the commonplaces about simple and primitive popula
t.ions and refined systems of law mean merely that particular laws ought 
to Le altered, which is a reason for, not against, legislation. To wiHh 
to put an end to legislation because some laws are not wise, is like 
wishing to put an end to tailors because some clothes do not fit. To 
ar"'ue that because sonw English laws are unsuited for some Indian 

b ' 
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populations, law in general is not the in~trument by which India ought 
to be governed, is to assume that law is not that which a legislator 
enacts as Euch, but a mysterious something which is to Le found in 
England, and which must be introduced bodily into India, if India is 
to be governed by law at all. 

The only rational meaning which can he ascribed to such language 
at! I refer to is one which is not expressed, because it cannot be avowed. 
It is, that the person who uses it would like the law to stand as it is but 
that the District Officers should use their own discretion about potting 
it in force. This is only a weak form of the doctrine that India ought 
to be governed, not by law, but by personal discretion. A law which 
people may enforce or not, as they please, is not a law at all. 

The theory that Government by law is not suitable for India, 
and that everything ought to be left to the personal discretion of 
the rulers, that is to say, of the District Officers, is one of those 
theories which many persons hold, though no one who regards 
his own reputation will avow it. In England, every one will admit in 
words that popular education is an admirable thing, whilst 
many persons couple the admission with qualifications intelligible only 
upon the supposition (which is undoubtedly true). that in their hearts 
they believe it to be mischievous. In India, whilst hardly any one 
will be found to maintain distinctly that the personal" discretion of 
local rulers, free from all law whatever, is the true method of Ggvern
tneut, numbers of people qualify their consent to the proposition that 
the country must be governed by law, by commonplaces like those of 
which I have given specimens, and which really mean that unfettered 
personal discretion would be a inuch better thing. The unavowed 
influence of this theory acts so powerfully, that it will be by no means 
superfluous even now to show how baseless and mischievouR it is. 

In doing this, it is necel'sary to refer shortly to common places, 
which are often forgotten because they are so familiar. Often as it 
has bef'n repeated, it is not the less true, that the maio distinction 
between the govemment whieh we have establi~hed and the Govern
ment which it superseded is, tbat the one is in the fullest sen8e of the 
w1•rrl a government by law, and that the other was a government by. 
mert personal discretion. It is alEo true that tbe moral and general 
re~ults l•f a go,·eruweut by law admit of no compari.t;on at all with 
tho•~ t•f de>puti.ru. I do nut l•elit>n~ tloat the J!el•plt" t•f Eugland, as a 
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whole, ..-ouJd take any BOrt of interest in 11opportiog a mere 
despotism, differing from those of the nati~ rnlert! only in the fact that 
it was administered by Engli8hmen. 

Government by law ill the only real security either for life or 
property, ~d is therefore the indi,.pensable coodition of the gro..-th 
of wealth. This is no mere phra8e. Before the introduction of law, it 
admitted of ·coosiderable disenst:ioo "·bet~ property in Jand existed in 

India at all It admits of no discnssioo that the ~aloe of laoooo 
property depends entirely upon the limitatioo of Government demand, 
and upon the due adjustment of the relations l~tween the cnltivators 

and the za.mindars. La1n1, therefore, of some kind there most be. 



CHAPTER XI 

THE LEGISLATURES AND THE EXECUTIVE 

The function of legislation was differentiated from that of 
Attempted control ' administration in British India and entrust

of the Administra.- ed to the hands of the Councils expanded for 
tion by the Legis-
lature between the legislative purposes by additional members, 
years, 1853-1861 between the years 1833 and 1861, as we 

saw in the last chapter. It was then found that the Councils 
had to be further strengthened by the additiol!_ of Pro
vincial and other representatives to assist in the making of 
laws. Legislative activity at that period was marked, and, 
between the years 1853 and 1861, the Indian Legislatures 
modelled themselves on the procedure of the House of Commons 
in England, and not only proceeded to deal with matters of 
legislation, pure and simple, but also with questions of 
administration. They showed what was then considered, in. 
the words of Sir b. P. llbert, an inconvenient . degree ol 
independence by asking questions as to, and discussing the 
pmpl"iety of, measures of the Executive Government-deeming 
themselves competent to enquire into abuses and grievances, 
calling for reports and returns from the local administrations, 
debating long on questions of public interest and introducing 
motions and resolutions independent of the Executive Govein. 
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ment. In a despatch of Lord Canning at the time, he pointed 
out that the Council bad become invested with forms and 
modes of procedure closely imitating those of the House of 
Commons, that there were 136 standing orders to regulate the 
procedure of a dozen gentlemen assembled in Council, that, in 
short, in the words' of Sir Lawrence Peel, they had assumed 
jurisdiction in the nature of that of a grand inquest of the 
nation. It is needless to say that the Legislative Council came 
into constant conflict with the Executive Government of those 
days. The following, among others, may be cited as examples 
of the power which, whether originally intended to be vested in 
the Council or not, was actually exercised by the Governor
General's Legislative Council between the years 1853 and 
1861:-

At the meeting of the Council held on the 16th April, 1859, Sir 
Charles Jackson put the following question :---"Whether the Govern
ment have taken any and what steps for the erection of a jail in a 
suitable climate for the reception of European or American convicts 
sentenced to terms of penal servitude under Act XXIV of 1855 ?" In 
support of the question, he made a long statement giving his reawus 
for his inquiry ; and the anEwer was also accompanied by a statement 
at some length. 

On September 6, 1859, the Vice-President (Sir Barnes Peacock) 
called the attention of the Council to certain observatione made by the 
lladras Supreme Court in the matter of au application by one Gunsham
doss, which observations were considered by Sir Barnes Peacock as a 
reflection on the Legislative Council. Then, on the 4th February, 
1860, the matter was by a motion referred to a ~~>lect committee and 
the report of the committee was presented on the 25th February, 
1860, when Sir Barnes Peacock moved the following resolution there
on, tlia., ~· the remarks of the learned Judges of the Supreme Court of 
Madras on Act XVI of 1859 in delivering judgment on the 8th .August, 
1859 on the case of Gunshamdoss, were unwarranted by the facts and 
were wholly unjut~tifiable." In moving the resolution, Sir Barnes 
Peacock made a very long aiHI intere~tiug speedt in the course of 
which he said that the members of the Legi:slath-e Council were aa 
independent ·as the learned Jutlge:s of the Supreme Court of Madras 
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and generally defended the conduct of the Legislative Council against 
the attacks of the Supreme Court. Mr. Sconce, Sir Charles Jackson and 
Sir Bartle Frere and the Right Honourable :Mr. Wilson all took par~ in 
th.- debate. The original motion was eventually withdrawn and a 
resolution that the report of the select committee be adopted and 
transmitted to the Secretary of State fm: India wa;; unanimously 

agreed tn. 
On the 18th Augutit, 1860; Sir Mordaunt Wells rose to call the 

attention of the Council to the evidence given before the Indigo 
Commission by the Hon'ble ~Ir. Eden, a member of the Bengal Civil 
Rer'l"ice, so far as his evidence refarred to the administration of 
Criminal justice in Her Majesty's Supreme Court. In thus calling the 
attention of the Council to tl1e subject, Sir l\Iordaunt Wells made an 
elaborate t<peech quoting facts and figures in defence of the Supreme 
Court of Calcutta against the charge made by the Hon 'ble 
Ashly Eden, that the Supreme Court and -the Calcutta . Jury were 
partial to Europeans accused of offences. Sir Bartle Frerer Mr. Forbes

1 

Members for Madras, Sir Barnes Peacock and Mr. Sconce, all spoke on 
the subject. 

On the 15th December, 1860, Sir Barnes Peacock moved that 
Government be requested to furni~h several items of information 
specified in the notice of motion in re~<pect of certain grant by. the 
Government to the deRceudants of Tippu Sultan of Mysore. The 
\'ice-President made a most vehement and eloquent speech in support 
of his motion. 

The motion w3s opposed most vigorously by Sir Bartle Frere and 
others on behalf of the Executive Government. The Council was 
divided and the votes were equal in number. Sir Barnes Peacock in 
the chair as Vice-President gave a caeting vote in favour of his motion 
which was carried. 

The information asked for by the resolution was substantially 
given by the Government on the 22nd December, 1860 when Sir 
CharlPs Jack~on in the absence of Sir Barnes Peacock expressed 
his gratification anti said that the message granting the information 
" would increase that confidence which the Council had in the Executive 
Government ancl would promote that harmonious action betl\·een 
thP Executive Government and the Councilwhich was so greatly to be 
desired." 
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The activities of the Council at this time and the lively 

Powers of Coun
disputes which it had with the Executiva 

cils curtailed by · Government finally led to an address of the 
Act of 1861 Legislative Council for the communication 
to it of cedain correspondence between the Secretary of State 
and the Supreme Government of India. These, together with 
the differences which arose between the Supreme Government 
and the Government of "Madras on the Income Tax 
Bill and the doubts which had been raised as to the 
validity of laws introduced into non-regulation provinces 
without enactment by the Legislative Council, finally led 
to the revision and consolidation of the laws in regard to 
the Indian Councils in general. The Indian Councils Act of 
1861 provided a most effective check against any interference 
of the Legislative Councils with the Executive even by way 
of advice or suggestion. Under section 19 of that Act,. 
it was enacted that no business shall be transacted at a 
Legislative Meeting of the Governor-General's Council other 
than the consideration of measures introduced or proposed to be 
introduced into the Council for the purpose of enactment or the 
alteration of rules for the conduct of business at Legislative 
Meetings, and that no motion shall be entertained other than a 
motion for leave to introduce a measure into Council for the 
purpose of enactment or having reference to a measure intro
duced or proposed to be introduced into the Council for that 
purpose, or having reference to some rule for the conduct of 
business. Similar restrictions were imposed on the Provincial 
Legislative Councils. 

These restrictions were somewhat relaxed by the Indian 

Restrictions 
slightly relaxed by 
Acts of 1892 and 
1909 

Councils Act of 1892, which permitted (1) 
the asking of questions in regard to admini
strative matters, under strictly limited 
conditions, by the Members of Councils and 

the eliciting of answers thereto, and (2) the explanation of the 
p.nnual Financial Statements of the Imperial and Provincial 
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Governments in the respective Councils and a general discus
sion of the same by the Members. The Indian Councils Act of 
1909 has further relaxed the limitations imposed by the Act of 
1861 limiting the business of the Council to purely legislative 
matters, by empowering the Governor-General in Council -and 
the Provincial Governments to make revised rules (a) for 
allowing supplementary questions to be put along with inter
pellation& in the Council, (b) for moving resolutions on the 
Financial Statements presented to the Councils, and (c) for 
moving resolutions on matters of general public interest at 
meetings of the Legislative Councils. It is doubtful if the 
extent of what we may call concessions, thus granted to the 
Legislative Councils, in allowing them to deal with matters of 
administration, amount to a restoration of the position which 
they occupied and exercised under the Act of 1853. It may be 
pointed out, however, that under the Act of 1853 the powers of 
the Council, if they existed at all, were unrestricted by any 
legislative limitation and controlled only by the standing orders 
above referred to. The express limitation on the powers of the 
Councils imposed by the Act of 1861 is not repealed by the 
Indian Councils Act of 1909, but only modified to the extent to 
which the rules framed by the Governor-General in Council or 
the Provincial Governments may relax it. while the province 
of such concessions as the Executive Government may grant in 
this behalf is expressly forbidden to be widened by the Legisla- _ 
tive Councils under their power of making rules for the conduct 
of business. 

It is too early to decide to what extent the powers of the 
Legislative Councils to criticise and control 

Extent of present the adm_ inistration might be developed under 
powers 

the rules now framed by the Executive 
Government. On the one hand, the Executive Govern
ment may not make such rules as to nullify in effect the 
privileges that have been granted; on the other hand, the 
Legislative Councils or their members may not so far extend 
the letter of the rules as to defeat the express 1i~itatiopli 

24 
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imposed on their powers by statute. The rules themselves 
which have now heen framed by the Governor-General in Coun
cil for this purpose will he found in the Appendix. They are 
divisihle into two sections, (1) those dealing with the powers 
which the Legislative Councils are now invested with in 
discussing and proposing resolutions on the Budget and (2) 
those dealing with the powers which they are invested with in 
obtaining information from the Executive Government and in 
discussing questions of general public interest. The former are 
dealt with in the two subsequent chapters dealing with Indian 
Fina.nce. The latter, which concern the more general aspects 
of a.dministra.tion, may be dealt with here. 

The utmost powers which a Legislature could exercise over 
an executive, whom it can directly or indi
rectly control, are exemplified in the pra.ctice 

Powers and Pro
cedure of House of 
Commons of the British Hous6 of Commons towards 
the MinisterS of the Crown and the Departments of State. As the 
rnles which have now been fra.med have, according to the Go
vernment of India, been to some extent fra.med npon the practice 
of the House of Commons, it is useful to contrast the exact 
limits of the steps which have now been taken in India. with 
those which now subsist in Parlia.ment. In theory, ol course, 
the Exeoutive:is not in England subjec~ to the control of Parlia
ment, but in practice ministerial responsibility to Parliament hai 
bOOn more completely enforced in England than in a.ny other mo
dern democratic state. As Professor Dicey has pointed out : 
"There is not to be found in the law of England an explicit 
statement that the acts of the Monarch must always be done 
through a. Minister, and that all orders given by the Crown 
must, when expressed in writing, a.~ they generally a.re, be 
countersigned by a. Minister. Practically, however, the rule 
exists, as the custody of the Vlnious seals of the Crown is in 
fact vested in several Ministers of Sta.ta. Wba.t the law of 
England provides is that a Minister who takes pa.rt · iu 
giving expression to the Royal Will is legally responsible 
for the act in which he is concerned, and be cannot 
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get rid of his liability by pleading that he acted in obedience 

to Royal orders". 
Thus, the acts of the Executive are brought under the con

trol of the law of the land, and this constitutional principle equ
ally applies to the acts of the Executive in India., except in so far 
&S the laws themselves may provide immunity from legal conse
quences in respect of acts done under such statutory powers. 
The tendency to grant such immunity is, no doubt, very much 
greater in this country than in England, mainly owing to the fact 
that a British Parliament is unlikely to tolerate any .such infrac
tion of its rights in respect of the affairs of its own country. There 
are no doubt in England other weapons in the hands of Parlia
ment by which the Executive can be made in the last resort 
subject to the complete control of the House of Commons, 
such as the power of impeachment, censuring etc., but 
the ordinary legal power _which enables the House of 
Commons " to insist that the Ministers shall answer what 
are deemed proper questions and shall carry out resolutions 
which are the outcome of the deliberate will of the House of 
Commons," is, according to the late Professor Maitland, "in 
the last resott the power of withholding supplies or of refusing 
to legalise the existence of a. Standing Army." In the absence 
of any such power in the Indian Legislative Councils, it is 
obvious that the effect which their resolutions may have on 
the Executive will be conditioned by the merit of the 
resolutions themselves, by the extent to which they express 
general or popular will and-this is the most important _ 
consideration-by the extent to which the Executive considers 
itself bound to accede to such expression of popular will in the 
Councils. 

The usual methods adopted by the House of Commons in 
England in respect of administrative matters fall under three 
heads, n:\mely, 11) the pt·actice of Parliament in regard 
to askiug for information from the Executive, by means 
of 4uestious or by motion for papers relating to matters of 
administration, (2t the exercise of what we may term an 
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inquisitorial power by the House of Commons in respect of the 
administration of public affairs in any department of State, by 
the appointment of Select Committees or Commissions-either 
with a view to make the results of such inquiries the basis for 
legislation or with a view to introduce administrative reforms
and (3) by the practice of moving resolutions on all matters 
connected with administration, including motions of censure 
on the conduct of Ministers or of their departments and motions 
for adjournment on the refusal of any minister to give informa
tion to the House or to comply with other similar requests on 
the part of members. The general principles on 'which the 
above rights are based were long ago laid down by Sir Erskine 
May in the following terms :-

"The limits, within which Parliament, or either Hom;e, may 

cont~titutionally exercise a control over the Executive govennnent have 
been defined by usage upon principles conHistent with a true dit~tribution 
of powers in a free state and limited monarchy. Parliament ha:; no 

direct control over any single department of the state. It may order 
the production of papers for its information ; it may investigate the 
conduct of public officers and inay pronounce its opinion upon the 
manner in which every function of Government has been, or ought to 

be discharged ; but it cannot convey its orders or directions to the 
meanest executive officer in relation to the performance or his duty. 
Its power over the 11xecutive is exercised indirectly, but not the lest! 

effectively, through the responsible Mini::;ters of the Crown. These 
~linit;ters regulate the duties ot every 'department of the State, and are 
responsible for their proper performance to Parliament a>~ well 
as the Crown. If Parliament disapprove of any act or policy 
of the Government, Ministers must conform to its opinion or 
forfeit its confidence. In this manner the House of Commons, 
having beco~1e the dominant power of the legislature, has been able 
to direct the conduct of the Govemment, and control its executive 
administration of public affairs, without exceeding its constitutional 

powers. 
' Every measure of the minif<ters of the Crown' says Lord Grey, 

'is open to cen::;ure in either House', as when there is just or 
even plausible ground for objecting to anything they have done or 
omitted to do, they cannot escape being called upon to defend their 



'tHE LEGISLATURES AND THE EXECUTIVE 1S9 

conduct. By this arrangement, those to whom power is entrusted are 
made to feel that they must use it in such a manner as to be prepared 
to meet the criticisms of opponents continually on the watch for any 
errors they may commit, and the whole foreign and domestic. policy 

of the nation is submitted to the ordeal of free discussion." 

We may now proceed to consider how far or how little 

Powers of Indian 
Councils, as to (i) 
interpellation 

the new rules framed by the Governor-
General in Council in respect of the dis
cussion of administrative matters by the 

Indian legislatures, bear resemblance to the practice of Parlia
ment. To take the question of giving information to members 
of the Legislature, we may point out that the English practice 
is based on the principle " that it is imperative that Parlia
ment shall be duly informed of everything that may be neces
sary to explain the policy and proceedings of Government in 
any part of the Empire and the fullest information.is com
municated by Government to both Houses from time to time 
upon all matters of public interest." Information is, of course, 
withheld on the ground that public interests will suffer by their 
disclosure and Ministers cannot be compelled to give the same; 
but when Ministers do so withhold, they take the responsibility 
for so doing and if the House is of a contrary opinion, the mem
ber who asks for information can move for the adjournment of 
the House or move a resolution asking the Minister to furnish 
the information. The powers of interpellation given to members 
of the Legislatures in India proceed on the reverse principle 
that the Government is not bound to give any information ex~ 
ccpt such as it deems necessary to give in the public interests, 
and it is a question how far the power of moving resolutions 
now vested in the Councils under the rules extends to moving 
resolutions asking for information or for adjournment, which 
is doubtful. The practice of putting supplementary questions 
in England has been developed into what we may term a fine 
art, both on the part of those putting the questions and on 
the part of those Members of Government who answer them. 
Whether the strictly limited power of putting supplementary 
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questions which has been granted this year to the Indian 
Councils, subject to the wide discretion vested in the President 
in respect thereof, could, and is likely to, be developed into a 
weapon of heckling the Executive, as is done in England, 1t is 
too early to prophesy. 

We may next consider the practice as to the appointment 

(ii) appointment 
·of Select Com
.mi,tees and 
motions 

of Select Committees. The appointment 
of Select Committees in the Indian Legis
latures in respect of legislative measures 
introduced in the Councils has been used 

with very great benefit to the public interest, and in this respect 
this practice has been deemed to be a wholesome and advantage
ous variation from the practice and procedure of Parliament in 
England with respect to Bills which are usually discussed in 
committees of the whole House and are voted upon more or 
less on party lines and passed after the third reading. There 
seems to be nothing in the new rules preventing the Govern
ment or any "member to move for the appointment of Select 
Committees of the Councils to enquire into matters of 
administrative reform or of administrative abuses, and it is 
sufficient to note that having regard to the nature of the 
constitution of the Councils, mixed committees of officials and 
non-officials. appointed for those purposes may be the best suited 
to. advise as to the course of action to be taken by the Govern
ment. Of course, there is no scope for discussion of questions 
of public interest on what are usually termed in the House of 
Commons, motions to go into committee, or motions for 
adjournment before the orders of the da.y are begun, so as to 
allow discussions in Council on questions of urgent public 
interest , and opportunities to the Executive to furnish the 
Councils with a statement of its policy or its procedure in 

1-egard to urgent administrative matters. 
It is, a.s has been pointed out already, quite possible that 

Nature of Parlia
mentary control 

if the powers now entrusted to the Councils 
are used with cart-, wisdom and discrimina
tion, precedents and procedul·e analogous 
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to those of the House of Commons might gradually grow up 
and might serve as a useful means, if not of directly controlling 
the Executivo,-a power which, under the present constitutional 
arrangements of the Government of India, it is impossible that 
the Council could possess- at least of directing the Executive 
into correct and proper channels in regard to administrative 
policy o.nd administrative action. It is however necessary to 
remember funda~ental characteristics of Parliamentary Govern• 
ment in this connection. In England, Parliament does not 
govern, but it chooses and appoints the governors and having 
done so, it supervises their action by means of questions and 
criticism. They are not changed so long as they maintain the 
confidence of the pb.rty or combination of parties who possesses 
a majority in the House of Commons. Ministers, therefore, 
are in constant touch with public opinion, with the finger on 
the pulse of the nation as well as on that of their party, to 
realise how far they command such confidence. They are 
always willing and ready to afford explanation and information 
within reasonable limits, both in public and private, to consider 
friendly criticism and advice and to correct abuses. Conse
quently, on the part of the ministerialists, there is usually no 
necessity--and it would by no means conduce to efficient work
ing of the system of party Government-to push the powers 
of supervision, check and criticism constitutionally vested 
in the House to the point of defeating the Government, 
unless a change of Government is desired owing to their failure 
on vital matters on which the nation hll.s come to hold ~ 
different opinion. On the other hand, it is the constant study 
and duty of the Opposition and the members who support 
them in the House, to attack and discredit the ministry, 
to push the powers of supervision, check and criticism constitu
tionally vested in the House to the point of defeating the 
Government, except on rare and critical occasions affecting the 
safety of the realm. So long as the numerical support of 
members ia sufficient to sustain them in office, adverse motions 
pushed to a division result in no evil consequences and rather 
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keep the Ministry fully alive to its duties by the risks and 
chances of the division list. 

The state of things in India., it must be realized, is 
very different. The legislatures of the 

Limitations of 
the right of criti
cism or discussion 

.country neither govern nor appoint its 
governors and the latter are vlaced beyond 
all the risks of an adverse vote in the Pro

vincial Councils and beyond the very possibility of an adverse 
vote in the Imperial Council. The Legislatures so far have 
only a power of criticism, discussion and suggestion. The execu
tive are bound to defend their policy on any matter raised in 
debate, but there is a very large power and discretion allowed 
to them to refuse to allow a matter to be debated or dis-
cussed at all. There is absolutely no coercive power held in 
reserve to constitutionally constrain the Government. The 
effect of the discussion or criticism is only moral as affording 
the Government the opportunity of knowing the views of the 
people and communicating their own views to them through 
their representatives. It leaves it to the discretion of the Gov
ernment to reject or accept recommendations, even though they 
may be found to express a. unanimous public opinion on any 
matter. Nevertheless, the moral force of genuine and accurately 
a.scertained public opinion when it is sought and attained in the 
Council, must be very great even in the most arbitrary of 
Governments and it is by greater organisation and effort in 
this direction that the next step in constitutional progress 
should be compassed before any power of actual control over the 
Executive becomes a. matter of constitutional reality with them. 



CHAPTER XII 

THE COURTS AND THE CONSTITUTION 

A description of the judicial system of the Indian· Em piPe 

The division of and the powers and duties of Courts . is 
g?vernmental func- · easily available in many recognised text 
tlODS b k I th f c ll' . "C ' .. oo s. n e pages o owe s ourts 
and Legislative authorities iri India" will be found' an 
exhaustive discussion of how the jurisdiction of Courts, · esta
blished under the authority of the British Governn:ient, ·arose 
and became established throughout the country and by· what 
laws and rules they are now regulated. It is, therefore, not 
attempted to re-produce their substance here, nor to discuss the 
questions arising out of the IndianJ udicial system in itself; which 
are mainly of interest to the student of Ia.w rather than to the 
student of the Constitution, who is principally interested iidhe . 
relationship of the Courts to the various executive and legis
lative bodies. It is usual to talk of the English Constitution 
as resting on a balance of powers and as maintaining a division 
between the executive, legislative and judicial bodies. Such 
a distinction, though not quite accurate as to actual facts, as was 
pointed out in an earlier Chapter; rests upon the definitely 
recognised principle of the supremacy of the British Par
liament and the supremacy of its laws, to which both the 
Courts and the Executive are subject. The Executive of th~ 

26 
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English Constit)ltion, though distinct from the legislature, have 
been made completely subordinate to it in actual fact. The growth 
of constitutional- principles and understandings have brought 
the Crown and its servants, in whom the theory of the English 
Constitution vests the executive authority, into entire subjec
tion to the authority of the legislature. On 'the other 
hand, the position of the Judges, though of unquestioned 
subjection to the law of the land, has been made independent 
by placing their office on a permanent tenure and raising it 
above the direct influence of the Crown or the Ministry to whom 
they might have owed their original appointment. 

This inter-relation of the three organs of Government 
necessarily underwent alterations when applied to the case of 
territories governed by non-sovereign legislatures within the 
British Empire. The legislatures of the Colonies and of India 
are, as pointed out before, subordinate law-making bodies, and 

·it has, therefore, become the necessary function of the Judges 
of the Courts of the land to intetpret the law made by these 
legislative authorities as well as the constitutional laws on 
which this authority is based and to decide whether they are 
within or beyond of the scope and competence of their respective 
powers. The Courts, therefore, both in India and in the Colo
nies, are empowered to pronounce on the validity or constitu
tionality of laws made by their respective legislatures. The posi
tion of the Judges of His Majesty's Courts both in the Colonies 
and in India has consequently been made one of independence 
of both the legislatures and of the Executive of these territories. 

Since the days when Parliament began fo seriously take 

The authority of upon itself the responsibility of the admini-
His Majesty's · stration of this country, it has pursued 
Courts 

the definite policy of establishing His 
Majesty's Courts in India, owing their authority to the 
Govern~ent 'at Home' (and not to the Company in India) 
and exercising jurisdiction subject to the sovereignty 
of Parliament. The legal theory was, as was seen in the la;;t 
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chapter, that when Courts of Justice were established by Royal 

Cba.rter presided over by English Judges, ~he law which they 

administered was the whole body of the statute a.nd Common 

Law of England. It is a. matter of some controversy as t~ how 
fa.r and to what extent these laws became applicable between 

1736 when His Majesty's Courts, in the form of Mayor's Courts, 
were first established in the presidency towns of India, and 1781 

when Parliament definitely legislated to remove the doubts 

and difficulties a.s to the jurisdictio~ of the King's Courts and 
the Company's Courts .. Sir Fit.;o;-James Stephen is of opinion that 

the English Criminal law was introduced origina.lly to some 

extent by the Charter of 1661, and the later Charters of 1720, 

17 53 and 17U must be regarded as acts of legislation whereby · 

it was re-introduced on three successive occasions, as it stood a.t 

these dates. But high judicial authorities, as Sir C. P. Ilbert 

has pointed out, ba.ve " ma.inta.ined. a, different view. They hold 

that British sta.tute law was as first given to Calcutta by the 

charter eStablishing the Mayor's Courts in 1726, and British 

st&.tutes passed after that date did not apply to India. unless 

expressly or by necessary implication extended to this country.'' 
Generally speaking, however, the establishment of the King's 

Courts under Royal Charter to exercise supreme judicial autho· 
rity has been treated as a. valuable and necessary concomitant 
of the introduction of British institutions into this country, as 

well as elsewhere in the Empire. The Regulating Act of 1772 
recited that the Charter Act which authorised the East India. 

Company, to establish courts did not "sufficiently provide for 

the due administration of justice in such a mannet· as the state 
and condition of the Presidencies do and must require ·•, and 
empowet·Pd His ~fajesty to establish hy Chatiet· o. Supreme 

Comt. of Judicature at Fort William, consisting of a C~ief 

.Justice and three other Judges exercising all the }lOwers which 
the King's Courts might exet·cise in England. How far this 
Court was deemed to be independent of the Executive and 
the Legislatures in India- -that is, the Gove.rnor·General and 
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his Council-can be easily inferred from the famous disputes 
which arose betweeen this Court and the Governor-General's 
Council, which nearly reduced the Government of Bengal to a 

.deadlock and necessitated the interference of Parliament to 
remove some of the anomalies which then arose. The 
Supreme Court at Calcutta and those at Madras and Bombay 
which were later established, were in fact originally created 
for the purpose of acting as a check upon the powers of the 
Government then administering the _affairs of India, and 
especially over EngliE.b residents in India. It was con
sidered at the time, as Sir Fitz James Stephen pointed out, 
" not without reason, that by establishing courts independent 
of the local Government, armed with somewhat indefinite 
powers and administering a system of law of which they were 
the only authorized exponents, a considerable check might be 
placed upon the despotic tendencies on the part of the Govern
ment. The effect of this policy was, in the first place, to pro
duce bitter dissensions between the Government and the 
Supreme Courts both·at Calcutta and at Bombay and, in the 
next place, to set the Supreme Courts and the English law of 
which they were administrators before the eyes of every 
European in India, as representatives of a power not only 
different from, but opposed in spirit and principle to, the 
powers of the Government. " This antagonism between the 
two authorities, the Governor-General in Council possessing 
legislative and executive functions and the Courts of His 
Majesty, both simultaneously established by the Regulating 
Act, was eventually tided over by a series of enactments which 
enlarged and differentiated the legislative power from the 
executive and placed the authority of the Supreme Courts and 
of the High Courts which succeeded them, within bounds con
sidel•ed compatible with smooth and efficient administration. 

The Judges of the High Courts, with reference to the 
The laws they Indian Legislatures and the Indian Exe-

adDliuister cutive, then, do stand in a position of 
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independence. They owe their appointment to Letters Patent 
from His Majesty, though the Governments in India may be 
and are consulted as to their choice. They hold office during 
His Majesty's pleasure, and in this respect essentially differ 
from the Judges of the British High Court of Judicature, who 
can only be removed upon an address to His Majesty by both 
Houses of Parliament. The function of the Indian High 
Courts is to administer justice according to the law of the land, 
namely, the laws of the Imperial Parliament and the laws of 
the Indian Legislatures passed within the scope of their respec
tive authorities, and according to the customs and usages of 
the communities inhabiting this land. 

From the time of the Regulating Act in all charters 
and statutes these Courts, even in the presidency towns 
were directed to apply to Hindus and Mahomedans their own 
laws in regard to all matters of inheritance and succession, 
family law and matters relating to religion or caste. In the 
territories outside the pr~sidency towns where Courts of Justice 
were established by the East India Company acting under the 
authority of the Emperor of Delhi-" the only assumption", as 
a writer has put it, "that could be made as to the law to be 
administered was that it was the law already in existence." 
.\ctingon this assumption, the Company's Courts administered 
the Mahommedan Criminal law which was the general law of 
the subjects of the Moghul emperor: the revenue system re
mained, as did also the existing relations of Zemindar and ryot 
(i.e.) of the cultivator and of the persons intermediate between· 
the state and the cultivator. In regard to matters of family 
law, inheritance and succession, religion and caste, the 
Company's Com-ts were expressly enjoined to apply the Hindu 
law to the Hindus, and the Mahommedan law to the Mahom
medans-o( course, it was also the duty of these Cow-ts to 
recognise well-established local usages. Thus practically all the 
topics of litigation at that time likely to arise were provided 
for. But as time went on, when by intercow·se with Eur~ 
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peans new ideas, and with them new wants sprang up in the 
native populations, gaps came to be discovered in the law. 
To such cases the judges had been vaguely told that they were 
to apply "the rules of equity and good conscience." These 
were naturally soug}_lt in the English law. The consequence has 
been that in some important matters, the notions of English 
law have powerfully affected India. Such are the conceptions 
of a. complete separation of the ownership of property from the 
enjoyment of it by means of trusts of the testamentary power, 
of the creation of life estates, of the substitution of one owner of 
property for another on the happening of some future event, of 
rules of evidence, criminal law, civil and criminal procedure 
and the subordination of the executive to the ordinary law. 
Upon all of these topics, the law of India is mainly English. 
Not that the whole of it rests upon the slender authority above 
described. Much of it, as will appear presently, was introduced 

.by the Indian Legislatures. Much of it also, although origi
nally introduced by the Courts, has since received legislative 
sanction.• 

The position of. the Judges has been made one of security 
Independence of against any improper influence of the 

the Judges . Executive in India itself, the corrupt or 

improper exercise of their own powers was guarded against in the 
Regulating Act of 1772 by vesting the power to punish them for 
the !lam& in the Court of the King's Bench in England, and for 
this purpose the Gov~rnor-General and the Governors in Coun
cil were made judicial authorities to take evidence and tran
smit the same to the Court in England when asked to do so. 
This provision has been reproduced in the collection of Statutes 
relating to British India, and we presume it applies to the 
Judges of the present High Courts which have succeeded the 
old Supreme Courts. The .Judicial Committee of the Privy 
Council, constituted. by an Act of 1833, is the highest judicial 
authority in respec~ of all judicial matters arising in India . 

. * Encyclopredia BritanJ;~ica 11th Edition, Vol. xiv, p. 434. 
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The composition of the High Courts and of the Courts in
ferior to them has, however, to some extent 
told upon their independence in relation 

Combination of 
executive and judi
ci>tl function~ to the executive, which the judiciary was 
expected to possess under the original statutes. The position 
of the Judges of inferior courts is, so far as their discharge of 
judicial functions within their respective spheres is concerned, 
theoretically at any rate, one of independence of the Executive. 
The conduct of the Executive and its officers and the consti• 
tutionality of Indian Acts, in so far as they may come before 
them for judicial pronouncement, ought to be treated in the 
same way as any superior Court ought to treat it. The judges 
of the inferior courts are subject, no doubt, to the administrative 
control of the High Court, but the executive government, in the 
case of a large number ofthem, has a good deal of voice in decid
ing their prospects and promotion. In the case of judicial officers 
who are Magistrates exercising criminal jurisdiction, the posi~ 
tion of the executive officers of the Government is such as to 
permit of interference, sometimes serious, with the indepen
dence of the subordinate Magistracy in the discharge of their 
functions. The combination of executive with judicial func
tions in the same hands, which so largely prevails, however 
necessary or expedient in some circumstances it may be, 
has undoubtedly resulted in making the actual discharge of 
judicial duties appear much less independent than was intended 
to be. Legally, of course, the two functions are clearly distinct, 

' . and the union of them in the same officer is only a matter of. 
administration. The law does not recognise the prosecutor and 
the judge acting together in the same person, or in the same 
body of persons related to each other as superior and subordi
nate. On the other hand, the law does clearly distinguish 
between Magistrates and Judges who try cases and the prose
cutor and police who prosecute and investigate. It is the union 
in practice of the two functions that has gone to interfere with 
the principle of the separation of functions on which all British 
institutions have been framed. 
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There are moreover, in India a few exemptions from the 
Special exemp- authority of the courts which are mainly 

tions h" · I · of IstoriCa Importance. The position 
and prestige of the Governor-General and the Governors of the 
Presidencies have b~n enhanced from the time of the Regulat
ing Act· by the provision contained in it, that they shall be 
personally exempt from the original jurisdiction, civil or cri
minal, of the High Court or from arr<:st or imprisonment in 
any suit or proceeding of that Court. The Chief Justices and 
the Judges of the several High Courts are also similarly exempt
ed. It has also been provided that an order in writing of the 
Governor-General in Council is a full justification for any act 
which may he questioned in any civil or criminal proceeding in any 
High ·court, except so far as the act· extends to any European 
British subject of His Majesty. The abuse of the authority or 
power vested in the Governor-General and the Members of his 
Council is provided against by vesting an authority to deal with 
them in the Court of the King's Bench in England and the High 
Court has been authorised, as the Governor-General and Gover
nors in Council have been in respect of the High Courts, to take 
and transmit evidence to the said Court in this behalf when 
asked to do so. 



CHAPTER XIII 

I~DIA)l FINANCE 

~o account of the lndia.n Constitution ca.~ be considered 

Wide field of complete without a btief ~ascription of 
Indian Finance Indian Finance. The total revenues of this 

country amount annually to more than 85 millions:strerling .a.nd 
the tota.l expenditure amounts to a. like figure. The sotirces 

of these revenues are as va.ried a.s the purposes to which 
they are applied. We are not here concerned with the princi
ples according to which the revenues of this country are raised. 
They vary from the extreme English oonception ·of laisse fa ire 
to the equally extreme German conception of land and railway 
nationa.lisation. The history of Indian Finance is full of ex
amples of financial statesmanship notable alike for resource
fulness and for success. Few modern states will furnish adequate 
pa.rallels to them. The study of Indian Finance, from a. scien
tific point of view, bas )·et to be made in a.ny serious fashion 
hy students of Indian Politics or Economies. A proper pre
sentation of its varied features and interesting tendencies 
during the last half-a.-century a.nd more is itself matter for a. 
separa.te volume. Such a. task is beyond the limits of this 
book. AU t hat is essayed here is merely a brief examination of 
the relation tha.t, under the present constitution, exists between 
finance and Gol'ernment. ' ,, 
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As in administrative so in financial matters we have to 

Control of Indian 
Finance 

recognise four distinct authorities possess-
ing financial powers in varying degrees. 

These are :-(1) the Secretary of State in Council ; (2) the 
Governor-General in Council ; (3) the Provincial Governments; 
and (4) the local a'nd municipal bodies. Section 2 of the 
Government of India Act, 1858, declares :-" And all the 
territorial and other revenues of or arising in India and all 
tributes and other payments in respect of any territories which 
would have been receivable by, or in the name of the said 
campany, if this Act had not been passed, .shall be received for, 
and in the name of, Her Majesty, and shall be applied and dis
posed of for the purposes of the. Government of India alone, 
subject to the provisions of this Act. '' Section 41 of the same 
Act provides that the expenditure of such revenues is placed 
under the control of the Secretary of State in Council-no grant 
or appropriation being allowed to be made without the con
currence of the majority of votes at a meeting of the Council of 
India .. Under section 53, the accounts of each fi~ancial year 
are required to be placed before Parliament. The ge-neral 
financial powers of the Governor-Generalin Council are traceable 
to section 39 of the Charter Act of 1833 under which " the 
superintendence, direction and control of ~he whole Civil and 
Military Government of all the said territories and revenues in 
India shall be and are hereby vested in a Governor-General and 
Counsellors to be styled 'The Governor-General in Council.'" 
The financial powers of Provincial Governments rest on no 
statutes, but are derived from executive arrangements in con
nection with the system of Provincial Contracts or Settlements. 
The financial powers of local boards and Municipalities rest 
upon Indian legislation and are therefore the creatures of either 
the Imperial or the Provincial Legislative Councils. 

Indian public expenditure is either incurred in England or 
Delegation of in India_ Roughly speaking, expenditure 

financial control in England is incurred only on the authority 

of the Secretary of State in Council ; expenditure in India is 
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incurred by the Government oflndia according to rules approved 
by the Secretary of State in Council. The sphere of expendi
ture, therefore, within which the Government of India may be 
~aid to have an unfettered discretion is thus limited. To cite 
one example, no new appointment carrying a salary of over 
Rs. 250 per mensem can be created by the Government of 
India without the Secretary of State's sanction. But 
though the supreme authority for any appropriation of 
Indian revenues vests by law in the Secretary of State 
in Council, the Government of India has been generally 
authorised, in order to facilitate the transaction of public 
business, by the Secretary of State, subject to certain restric- . 
tions, to incur expenditure without his specific sanction, for 
the purpose of carrying on the ordinary work of administra
tion. The Governor-General in Council has delegated a 
considerable slice of the powers he possesses to the Provincial 
Governments and has imposed his own conditions on their 
exercise of those powers. 

It will thus be seen that there are three distinct spending 
authorities in respect of the same revenues. The Secretary of 
State is directly responsible for charges in connection with the 
Government of India incurred in England and exercises control 
over the Government of India; the Government of India directly 
incurs the expenditure on the Imperial Services and controls 
the Provincial Governments ; andjhe Provincial Governments 
are responsible for the charges on Provincial Services and are 
controlled by the Government of India and the Secretary of 
State. But the taxes which feed this three-fold expenditure 
are imposed only by a single authority and they, together with 
the aggregate of the expenditure by all the 3 spending autho
rities under each head, are estimated for in one budget an!l 
exhibited in one account. 

All revenue is raised in India. For constitutional 

Sources of Indian 
Revenue 

purposes, it is sufficient to classify this 
reveaue under two principal heads {i) that 
which has a legislative sanction and (ii) 
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that which has not. The revenue derived from salt, custom~t~, 
excise, assessed taxes, provincial rates, stamps, registration 
and opium, come under the first head. · The two considerable 
items under the second head are tributes and contribution~ 
from Native States, and land revenue. Tributes &c., from 
Native States form~ class of revenue arising from the foreign 
policy pursued by the Government and foreign policy is, and 
largely ought to be, least controlled by ·the Legislature. 

There appears, however, to be no constitutional reason for 

No legislative 
sanction for land 
Revenue 

removing the item of land revenue from 

the sphere of those which require legisla
tive sanction. This exclusion is generally 

justified on the ground that, ever since the days of Manu, 
the State has been entitled to have a share of the produce of 
the land from the cultivator. This customary right 
to a Rajabhagam is said to be inherent in the British 
Government as the successors of the ancient Hindu 
Kings and 

1 
is being enforced by such rules and according 

to such principles as the Executive have chosen to fix for 
themselves. Whether such a position could be considered sound 
from a modef!l financier's point of view is a question that 
need not be discussed in detail here. One argument may, 
however, be stated in reply to it. In his Financial Statement 
presented on the 18th Feb. 1860, the Right Hon'ble James 
Wilson justified the imposition of fresh taxation by quoting 
the authority of Manu and proceeded as follows :-"Now, I 
must say that there is latitude enough here for the most needy 
Exchequer and for the most voracious Minister : a twenty per 
cent. income-tax upon profits ; a tax varying from two to five 

- "per cent. upon accumulated capital ; a share of almost every 
article produced . . . I should imagine that revenue laws of 
the ancient Hindus must have been contributed to the sacred 
compiles by some very needy Finance Minister of the day ! " 
And yet, though authority is found in l\lanu for income-taxes, 
customs and excise, all these have been imposed and are to-day 
collected only under legislative sanction. If a tax on income-
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a. share of profits, as Manu put it-requires a.n Income Tax 
Act, why should a. share of agricultural produce pe levied with
out a. legislative enactment? Into the vexed question of whether 
the land revenue is rent or tax, it is again unnecessary here to 
enter. Its assessment and collection are dependent purely on 
executive discretion and no one who pays land revenue has the 
right to question in a Court of Law the justice ·of the burden 
tha.t is imposed upon him for the purposes of the State·. 

The exclusion of land revenue from the ·province of the 

Financial and 
constitutional draw
backs thereof 

Legislature practically removes between 40 
and 50 per cent. of the net public reve• 
nues from any sort of control. Two con-· 

sidera.tions may be urged in this connection from a financial 
and constitutional standpoint :- · 

(a) The amount realised as land revenue -which over a. 
large part of India is subject to periodical revision -has grown 
and is growing and the funds at the disposal of Government are 
thereby swelled. Expenditure, therefore, also tends to increase in 
order to keep pace with the increased revenue; (b)when a surplus 
occurs and the Finance Minister casts about for the best means 
of effecting reduction of taxation, he finds himself unable to give 
any substantial relief to the class which pays the largest slice of 
the public revenue and which also really parts with the 'largest 
proportion of its income for the needs of the State. And, no 
wonder, he certainly cannot make any suggestions for reducing 
the amount taken as land revenue, because the principles of its 
assessment are not fixed by legislative enactment. He has, 
therefore, to fall back upon the addition of a few unimportant 

· cesses on land or upon the reduction or abolition of 'other taxes 
which have been sanctioned by tbe legislature. It seems to the 
present writer unnecessary to further press this constitutional 
objection against the present method of making land revenue 
assessments. The recent Royal Commission on Decentralisation 
bas recommended the placing of these assessments on a legal 
and statutory basis but so far it has not been acted upon. ..· 
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· It may, therefore, be stated that all taxation in India, 
Taxation voted except the one item of land revenue, has to 

by Legislature be voted by the Legislative Council. Such, 

at aqy rate, has been the practice-the constitutional conven
tion, \f we may so p~t it-though there appears to be no definite 
statutory prohibition apart from the plinciples of the English 
Constitution, in the way of the Executive Government imposing 
a tax "Wlthout reference to the Legislative Councils. 

Wi~h regard to {>Ublic expenditure, however, the Executive 

Executive un-
controlled in ex
penditure 

both in practice and in theory has been 
absolutely uncontrolled. How far the 
reformed Councils will be able in future 

to exercise any control in this matter will be discussed in 
some detail in connection with the Budget. 

Origipally, the administration of the whole of Indian 
Finance was vested in the Government of India, a task which 
on account of the growing development of the country, became 
both difficult and inefficient. A policy of decentralisation was 
initiated by Lord Mayo's -Government in 1870 and the 
'Provincial Contracts' came into existence. This policy has 
been considerably improved and developed of late. It must 
be clearly b~rne in mind, however that the various Provincial 
Governments are merely repositories of financial powers 
delegated to them by the Imperial Government. Within the 
sphere limited by the provincial settlements, they are free to 
order their own revenue and expenditure subject to various rules 
as regards the creation of appointments, raising of fresh revenue 
&c. The following passage taken from the new " Imperial 
Gazetteer of India" Vol. IV, p. 190, describes the system as it 

was introduced:-

" The objegts aimed at were to give the Local Governments 

Decentralisation 
of Provincial Fi
nance in 1870 

a strong inducement to develop their 
revenue and practise economy in theit· ex
penditure, to obviate the Supreme Govern

ment in the details of Provincial Administration and at the same 
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time to maintain the unity of the finances in such a manner 
that all parts of the administration should receive a due share of 
growing revenues, required to meet growing needs, and should 
bear in due proportion the burden of financial difficulties which 
must be encountered from time to time. This problem has_ 
been solved by the Government of India delegating to the Local 
Governments the control of the expenditure on the ordinary 
provincial services, together with the whole, or a proportion, 
of certain heads of revenue sufficient to meet these charges. 
The heads of revenue selected are such as are most susceptible 
of improvement under careful provincial management." These 
' Settlements ' with provincial Governments were subject to 
revision periodically, but recently this policy has given place 
to a more permanent system, Provincial finance, on the whole, 
is under the constant check and supervision of the Supreme 
Government and is only a part-and not independent--of 
Imperial Finance. 

The general features of the existing Settlements effected 
with the aid of these principles are generally t>f the folloWing 
character. The Imperial Government directly administers the 
obviously common services which everywhere· a Central 
Government undertakes, viz., the Army, "Foreign relations, 
Home Charges, Railways, Posts and Telegraphs: The services 
appertaining to the internal administration of the country are 
the care of the Provincial Governments, viz., General 
Administration, Registration, Law and Justice, Police, Jails, 
Education, Medical, Sta~ionery and Printing and Provincial Civil 
Works and Forests. The Imperial Government receives the 
incidental revenue yielded by the expenditure heads nuder its 
control, while the provincial Governments take the receipts from 
the Provincial heads of expenditure. Of the great revenue heads 
Opium, Salt, Customs, Mint, Railways, Posts and Telegraphs 
and Tributes from Native States are Imperial; Forests· are 
entirely provincial; Land Revenue, Excise, Stamps and Assessed 
Taxes are shared between Imperial and Provincial, generally in 
equal proportions. 
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The Provincial Governments possess no borrowing powers 
and their estimates· of revenue and expenditure are subject to 
alteration by the Government of India. In addition to these is 
the control resulting from. the general and specific financial res
trictions contained .in vatious Acts, the Civil Account Code and 
the Civil Service Regulations. Such in very brief outline is 
tha existing system. Let us now exam1~e this system from a 
scientific standpoint. 



CHAPTER XIV 

BUDGETS AND BUDGETARY RULES 

" Money is the vital principle of the body politic. He who 
Finance a.nd con- controls the finances of the State controls 

stitutiona.l Govern-
ment the nation's policy. Constitutionalism is the 
idea, budgets are the means, by which that idea is realised."* 
These are the words of a well-known writer on Public Finance. 
They describe most effectively the close relation that subsists 
between finance and constitutional government. - One of the 
fundamental principles of every state that either recognises 
constitutional limitations or purports to develop a. constitution
al form of government, is the vesting of some measure of con
trol of the public purse in the representatives of the people. 
This control-the measure of 'Yhich varies with the stage 
which each particular community and state has arrived at iq 
the development of free institutions_.:_is usually exercised 
through the Budget. 

The Budget, broadly speaking, is an account of the finan
ces of the state presented by the Executive 

What is a budget to the legislature. Its presentment is neces
sary in order that the representatives of the 

people constituting the legislature may ensure that care 
and economy are secured in the finances of the nation. In highly 

• H. C. Adams' Finance, pp.U5-6, 
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developed forms of popular government, it passes through two 
stages. In the first stage, it is a report prepared for the pur
pose of giving the legislature an idea of the condition of the 
finances and of what is needed and proposed for the year that 
is budgeted for. In its second stage, it is treated as a project 
of law and passed like other legislative measures. With these 
prefatory remarks, we may proceed to the study of the Budget 
in India, as a means of exercising control over financial ad· 
ministration. 

From what has been said in the earlier chapters of this 

it will be clear that the Parliament, Control of Parlia
ment over Indian 
Finance 

though it is the ultimate sovereign in 
respect of all revenue that is raised and 

authority all expenditure that is incurred by the Govern
ment of India, does not, and is unable to, regularly and 
systematically exercise any control over Indian finances, 
as it does in the case- of the finances of the United Kingdom. 
Its control is mainly confined to two matters, viz. :-(a) no 
expenditure of the revenues of India can be incurred for de
fmying the cost of any expedition beyond the Indian fron
tiers (except for preventing or repelling actual invasion) without 
the consent of both Houses of Parliament; (b) it is also direct
ed by the Government of India Act of 1858 that the Indian 
Budget sha.ll be laid annually before the House of Commons 
to enable its members to offer suggestions, ask for information 
and generally criticise the policy of the Government in relation 
to India. In practice, however, the ' resolution to go into 
Committee to consider the East India Revenue Accounts' is 
purely a formal one, consisting of the identical proposition that 
the Accounts show what they show. Not only is Parliament 
unable to control Indian Finance, but careful students of the 
tendencies of constitutional development in India ought also 
to recognise that, so far as the people of India are concerned, 
this control should be exercised not in England, but in India. 
The Indian Constitution, even as it is, clearly points to the lat

ter tendency and rightly too. 
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It is true that the Indian Legislatures possess no statutory 

Indian Legis-
lature cannot vote 
or veto a Budget 

powers for voting, much less for vetoing, a. 
Budget. Their functions have been con
fined to discussing the Budget and criticising 

the general administration. This right was conceded to them 
during the Viceroyalty of Lord Mayo when financial administra

tion was decentralised. It was considered at one time that the 
Resolution of the Government of India on the subject vested the 
Provincial Legislative Councils with the power of passing the 
Budget by means of an Appropriation Bill. In Madras, at any 
rate, in 1871, the Executive Government, under the guidance 
of Sir Alexander Arbuthnot, took up such a position, but the 
Government of India subsequently disabused them of that im- · 
pression. Fora long time after, the discussion over the Budget 
was neither systematic nor regular. Under the law, the Councils 
could only meet for legislative purposes. In the absence of any 
Bills imposing fresh taxation there was no legal or constitutional 
obligation thrown on the Executive to present the Budget or to 
allow its discussion. The difficulty was obviated by the Indian 
Councils Act of 1892, which authorised the Governor-General in 
Council to make rules from time to time permitting the Legis
lative Councils to discuss the annual Financial Statement of the 
Governor-General in Council. Similar provisions were enacted 
for the Provincial Legislative Councils also. 

Under these rules, the procedure with regard to the pre-

Budget Rules 
under Act of 1892 

paration and presentment of the Financial 
Statement to the Imperial Legislative Conn· 
cil was as follows. The Comptroller and 

Auditor-General prepared the Budget Estimate and forwarded 
it for approval to the Finance Member. The Finance Member 
examined the same and suggested or made alterations in the 
proposals necessary for meeting fresh expenditure or disposing 
of surpluses. It was then laid before the Governor-General in 
Council. On being passed by them, a Financial Statement 
was made by the Finance Member to the Legislative Council. 
After an interval of at least a week, the Members. delivered 
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speeches which generally ranged over the whole field of adminis
tration. The President wound up the debate with a. speech of 
his own. No vote was taken; no amendments were allowed. 
The Budget, for the year at any rate, was neither better nor 
worse on account of this debate. If the latter had any effect 
at all, it was only posthumous, so to speak ; it might result in 
improving the statement for the following year. 

A radical change in this procedure has been effected by 
the Rules made by the Government under 

io~~~!udget right' the Councils Act of 1909. These Rules 
will be found published in the Appendix. 

The Councils are still far from having obtained anything like 
the control of the national purse. In the Despatch which the 
Government of India sent to the Secretary of State in Octo
ber, 1911 they took care to insist upon one proposition as 
a constitutional fact, namely, that the power of passing the 
Budget is vested not in the Legislative Council, but in the 
Executive, and that it is the latter and not the former that 
decides any question arising on the Budget. There can be no 
doubt that, under the law, there is no power in the Legislative 
Council to claim to meddle with the Financial Statement of 
the Governor-General in Council. If the constitutional pro
position enunciated by the Government of India were accepted 
literally, it would mean that the Legislative Council has no 
control over either the raising of revenue or the incurring of 
expenditure. In other words, the Executive Government 
would be at liberty to impose a tax and collect it with 
the. same ease as it is able to incur expenditure. As a. 
matter of fact, however, these legally unrestrained powers of 
the Executive have been considerably modified by constitutional 
usage. During the last half-a-century and more, no fresh taxa
tion or alteration in existing taxation has been resorted to with
out the sanction of the Legislative Council. Of course, care has 
always been taken to present the Bill for a fresh tax as a sepa
rate measure and not as part of the Budget and with the official 
majority in the Councils, the powers of the Executive were 
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practica.lly unlimited. The established constitutional practice 
will, however, be of advantage in the future, especially in regard 
to Provincial Legislative Councils. With a non-official majority; 
these Councils must be able, with ·sufficient unanimity, to in
directly control Provincial finance by the power · they have of 
consenting to fresh taxation, but it has to be recognised that 
purely provincial taxation is not a. field large enough a.t present 
for exercising such control effectively. In the field of expendi
ture, however, no such constitutional usage has grown up, 
and the Executive have been supreme therein. The ~ules 

have constituted, however, a distinct step in advance and, if acted 
upon with care and discrimination,· are ultimately likely to lead 
to the realisation of a. fully developed ' Budget right.' 

Let us digress for a. moment and consider ·what 'Budget 

The British Budget right' means in England. It is really com
Procedure posed of three distinct rights, viz;, the right 
to determine the annual expenditure, the right to consent to the 
imposition of a fresh tax or the alteration of an existing one, and 
the right to decide the extent of national borrowing. The Budget; 
in England, as in all civilised countries, is drafted by the Exe
cutive. The King's Speech opening Parliament informs the 
latter ac; to the estimated immediate needs of the. State. The 
House of Commons then votes a supply which enables the ordi
nary work of administration to be carried on while the details of 
the Budget are being discussed and settled. The next step is the 
fixing of a day for a discussion in Committee of the expendi
ture side of the Budget. The House on that day resolves itself 
into Committee, called the Committee of Supply, for the plllll<>S8 
of considering the supply that has been already voted. · The 
informal procedure in Committee enables the House to 
thoroughly thresh out every item of expenditure and a general 
agreement is anived at as to the total expenditure to be incurred' 
for the year. The House then goes into Committee again, viz., 
the Committee of Ways and Means, and the Chancellor of the 
Exchequer opens discussion in it by making his Budget speech. 
The Budget has afterwards to be passed into law. 
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It would be idle to expect all the details of such procedure 
New Indian Bud- in a government like India. It is only 

get Procedure :vossible in states which have established 

constitutional government, in the strict sense of the term, and 
which recognise the doctrine of ministerial responsibility. The 
constitution of Indi~. is, however, different. Party government 
and ministerial responsibility are non-existent and the ultimate 
right of the Executive to determine the Budget is considered 
necessary to prevent a deadlock in the work of Government. 
The. Executive in India is permanent and cannot be altered. It 
can, therefore, not afford, at present, to render its hold over the 
purSe weakened by an adverse vote of the representative body. 
An adverse vote is the same thing as a vote of censure, but the 
Executive, being permanent, cannot resign and make way for 
the leaders of those who have censured. They have to continue 
in office and. must carry on the work of Government. This is 
the constitutional ground on which the Government of India 
have, in the present Rules refused to permit the legis
latures to vote or veto a Budget. It has, however, been recog
nised in the Rules that the representatives of the people should 
be consulted and ·their advice taken before the Executive 
decides on the final form which the Budget should assume. 
Herein lies the cardinal point of difference between the old 
practice and the new. Formerly, the details of the Budget were 
determined without any possibility of alteration before it was 
presented to the Legislative Councils. The latter were, there
fore, powerless to effect any amendments in it. Under the 
present Rules, however, a distinction has been made between 
the 'Financial Statement' and the 'Budget'. The former may 
usefully be termed the 'preliminary Budget.' The Imperial 
Budget is ordered to be presented to the Council with an expla
natory memorandum. An interval is then allowed and a day 
fixed for the first stage of the discussion. The Cmmcil has, 
then, the opportunity of moving any resolution relating to 
(1) any alteration in taxation, (2) any new loan or (3) any 
additional grant to Local Governments. The resolutions may 
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be voted on. After all the resolutions on these three items 
have been fully discussed and disposed of, the Council enters 
upon the second stage of the discussion. ·It presumably goes 
into Committee for discussing groups of financial heads under 
the guidance of the Member in charge of the particular Depart
ment. Resolutions can be moved and voted on at this stage 
also. After this discussion also is closed, the Budget is deci
ded on by the Executive Government-after giving due weight 
to such resolutions as the Legislative Council may have passed, 
but on the responsibility of the Executive only-and presented 
to the Legislative Council by the Finance Member, and it is 
followed subsequently by the usual general discussion. 

To the present writer, these Rules appear to recognise 
Its cGnstitution- three very important princ~ples of .great 

al impcntance constitutional significance. The first stage 

of the discussion and the matters comprised therein enunciate 
the important maxim that alteration of taxation must be made 
with reference to the Budget statement, though the alteration 
itself will presumably have 'to be passed ·by a separate legis
lative measm·e. In other words, the Members are given the 
privilege of discussing before hand the question of such altera
tion with reference to the necessities of the Budget. The second 
stage of the Budget discussion, for the first time in Indian 
constitutional history, takes the non-official Members of 
Council into confidence in regard to the determination_ of p~ 
lio ~~p~pdi~~e. The members have the right of·· placing' on 
record their views, as to the items not . excluded from .their 
cognisance, in the form of resolutions. It is true that. a·good 
deal of the value of this concession is lost by thl;l·_exclusion of 
important heads of revenue and expenditure from· discussion, 
but the principle has been recognised and it may_ be hoped that 
it will gradually be extended in application. The third stage 
of the Indian Budget is also of very great importance in that 
it imposes on the Finance Member the obligation to explain 
why any resolutions that may have been passed in the two 
first stages have not been accepted by. Government. The 
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ability and discretion of Members of the Legislative 
Council in rendering this particular obligation of real and 
lasting constitutional significance, will be measured by the 
soundness of the sug~estions and the practicability of the recom
mendations that they decide to shape in the form of resolutions. 
It will be difficult for them to get resolutions passed in the 
Imperial Council with an official majority ; but further develop
ment of constitutional rights is likely to be retarded and 
endangered if resolutions of an impossible or unpractical cha
racter are moved. A few well-considered resolutions may well 
prevent the Executive from brushing them aside and help to 
build up constitutional usage, strengthening the rights of the 
representatives over Indian finance, while a large number of 
ill-considered and wild-cat schemes will, on the other hand, 
help to create a body of precedents which will be a standing 
obstruction to further constitutional progress. What is 
required to avoid the latter and to build up the former is a 
satisfactory organisation of the people's representatives and a. 
readiness in them to choose and to follow the leadership of 
those who are by their knowledge, their patriotism and their 
sagacity, pre-eminently fitted to lead them. 

The progress of Constitutional Government is not depend
ent so much upon what is expressly declared 

Scope for growth 
of constitutional to be constitutional rights as upon what is 
conventions silently built up in the form of consti-

tutional conventions. The Rules now promulgated 
place the Legislative Councils of British India in a. 
position very much worse than that of the Reichstag 
in Germany. The theory of the German Constitution 
is that the Reichstag should control expenditure. In actual 
practice, the Executive has acted several times in defiance of 
the Reichstag, but the apology which the Government has, 
soon or late, to make for such unconstitutional action is really 
the best guarantee for the people's right. The King of Prussia 
once carried out a reorganisation of the army in spite of the 
refqsal of the legislature to make an appropriation for the pur-
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pose. But four years later, he admitted the unconstitutionality 
of his act, begged the pardon of the legislature and requested 
them to legalise his procedure. In India, the legislature has 
not the power to refuse an appropriation, legally; it can only 
make a recommendation to the Executive in the form. of a 
resolution that certain expenditure need not be incurred. Of 
course, the Executive may accept this recommendation or not 
in its discretion. But it is bound to make an explanation as 
to why a resolution has not been accepted. The necessity 
imposed by the Rules for making this explanation is a great 
moral weapon in the hands of the Legislatures, capable of being 
wielded with great effect, if only the resolutions which neces
sitate the apology are such as cannot admit of being explained 
away. 

The rules which have been provided for the discussion of 
The Procedure ,.6 Provincial Budgets in the Provincial Legis

Provincial Budgets lative Councils are somewhat different in 

respect of the procedure at the initial stages of Budget-making. 
But though designed to allow of more active discussion of 
budget proposals by non-official members, and at an earlier 
stage than in the case of the Imperial Budget, the a·ctual extent 
of their usefulness has been much smaller. This results 
more or less from the subordinate character of Provincial 
finance itself and from its being but a part of · Imperial 
finance. The Provincial Budgets are in fact included in the 
Imperial Budget and have to receive the sanction of the Imperial 
Government before they become executory. The ·general 
character of Provincial finance has already ~een indicated in 
the last chapter, but in order to show the extent of freedom of 
discussion permitted in Provincial Councils on Provincial Budget 
it is necessary to reiterate the fundamental conditions ·on 
which the Provincial financial arrangements are worked. . In· 
the first place, the Provincial Governments have not the power 
to levy any additional taxation or remit any extra .revenue 
which may remain. The prohibition in this case is directly 
deri'\"'ed from the statutory restrictions imposed by 

28 
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Parliamentary enactment3. In the next place, the Provincial 
Governments possess no borrowing powers and are prohibited 
from raising loans in the open market. This restriction is 
imposed by means of the enactments of the Indian Legisla
ture. In the third place, the Provincial Governments have, as 
it were, to bank with the Government of India. In other 
words, all revenues, Provincial and Imperial, are paid into a com
mon chest or treasury and all payments are made out of that 
common chest. The custody of this treasury and the manage
ment of the funds thereof are vested in the Financial Depart
ment of the Government of India, over all the provinces alike, 
while the same Department has been invested with the powers 
of checking and auditing the accounts of revenue and expendi
ture of all the Governments, Provincial and Imperial. 

It results from this that neither the Provincial Government!< 

Their restricted 
scope 

nor their Legislative Councils could exercise 
any control over the receipt side of the Bud-

get, in respect of nearly all tbe taxation, direct and indirect, and 
in respect of the bulk of their revenues. The functions of the 
Councils, therefore, coUld not be exercised to any effect or advan
tage over the raising of revenues, or over their remission if they 
are over and above the requirements of the Province at any time. 
It is only on the expenditure side that the activities of the Coun
cil could be and have been so far expended, but even here the 
scope for effective criticism seems to be strictly limited. 
Though under the present Rules, the draft Budget is placed be
fore a Finance Committee appointed by the Council as early as 
January every year and discussed by them informally. the heads 
on which this Committee could give useful assistance by way 
of criticism or suggestion has been narrowed down by rules 
which the Executive Government again could so interpret as to 
bring the powers of the Committee as well as of the Council sub
sequently to the narrowest limits. For instance, the Executive 
Government is directed to separate the total amount of ex
penditure budgeted for the year under" allotted" and "un
allotted " heads, much in the same way as the budgets of 
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foreign countries divide the expenditure of the year into " obli;,. 
gatory " and " facultative " expenditure, or as the British 
Budget divides it, into " the Consolidated Fund charges " and 
"the Annual Supply charges." The rules, however, in India 
enable the Provincial Governments to include under the 
former not only expenditure on existing establishments 
and schemes as in other countries, but also expenditure 
on new schemes "the cost of which is not _ considerable 
or which the Local Government considers to be of an ab
solutely obligatory character." It would be easily seen that 
this Rule could be so worked as to include all the proposals 
which the Executive Government desires to carry out without 
discussion or question under the " allotted heads," as being 
"of an absolutely obligatory character." There are besides 
certain other rules based upon principles of general finance, 
the working of which restricts still further the powers of the 
Members of Council to suggest schemes of alternative or 
additional expenditure. Schemes involving recurring expendi
ture it is rightly provided, could only be proposed with due 
regard to the rate of growth of recurring revenues_ and 
recurring expenditure, but while _ schemes which the 
Government may desire to put through or place in the 
" obligatory" list, could be taken outside the operation of 
this rule by previous sanction of the Government of 
India., the extent to which the proposals made - by 
non-official members involving recurring is strictly conditioned 
by the operation of this principle. The consequence has been 
that, as a matter of fact, in all the Provincial Budgets pre- _ 
sen ted after the new Rules came into force, the amount of this 
"unallotted" fund which is markedout for attacks or suggestions 
by non-official Members, bears but an insignificant proportion to 
the total expenditure provided in the budget. Moreover, consis- · 
tentlr with the scheme of Provincial Finance, the discussion of 
Revised Financial Statements in a Committee of the whole 
Council which forms the second stage of budget discussioa in the 
Provincial Governments, is not to take place on any alteraliion 
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in taxation or any new loan or grant, to the Local Govern· 
ment, as in the Imperial Council, but only on the various 
heads of expenditure in the Statements and on such isolated 
items of revenue as have not come under the statutory pro· 
hibitions referred to above. 

T.he control of expenditure, however, in all Budgets is a 

Constitutional 
value of control over 
expenditure 

privilege highly prized in all con· 
stitutional governments, and to this extent 
budget debates in the Provincial Councils 

under the new Rules have been found to be very useful. They 
have gone, of course, very little towards altering materially the 
actual budget provisions of the Provincial Governments, which 
by the prior sanction they have received from the Government 
of India, become virtually settled from the earliest stages, but 
the criticisms during the debates and discussions on the 

·Budget have been valuable in guiding subsequent action 
and in correcting administrative errors connected with these 
expenditure heads. 

Further development ·iJi the powers of control of the 
Provincial Councils over the Provincial Budgets appear to be 
more dependent -apart from relaxations in the rigidity of the 
present Rules-on the development of financial decentrali'liation 
in close connection with Provincial autonomy, of the powers of 
Provincial taxation, of Provincial borrowing and of the power 
of passing Provincial Budgets as annual Legislative measures
than upon any peculiarly financial reforms. 



CHAPTER XV 
THE NATIV:E STATES 

An attempt has been made in the foregoing chapters to give 
a brief account of the machinery of govern

·~:ii!!sh India' and ment and the administrative arrangements 

of' British India' i.e., as the Interpretation 
Act of 1889 defines it, of "all those territories and places within 
His :Majesty's dominions which are for the time being governed 
by His 1\Iajesty through the Governor-General- of India, or 
through any Governor or other officer subordinate to the Gover
nor-General of India". The political system of India, how
ever, comprises not merely these territories and places, but 
" also the territories of any native prince or chief under the 
suzerainty of His Majesty, exercised through the Governor
General of India or through any Governor or other officer sub
ordinate to the Governor-General of India ". These, together 
with" British India." proper, constitute" India" as defined by 
the same statute. " India " thus consists of all that part 
of the great Indian peninsula which is directly or indirectly 
under British rule or protection. That both these classes of 
territories form part of the British Empire in India. admits ~f no 
doubt ; but what exactly are the nature and character of the 
rights which the British Sovereign exercises in " British India", 
and "in India exclusive of British India." i.e., in the states and 
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territories of princes under the suzerainty of the British Govern
ment in India, is a question which is commonly treated as no~ 
falling strictly within the scope of discussions on the political and 
administrative instit~tions of India. In a popular sense, more
over, 'India' also includes certain other countries such as 
Nepa and Bhutan and certain small patches of territory be

longing to France and Portugal, which are beyond the legal area 
defined as 'India' by the Interpretation Act, but whose relations 
with India are yet a concern of the Foreign Department of the 
Government of India who appoint agents to reside in the 
territories concerned. 

In another view again, it has been maintained that the term 
' British India' includes only the districts 
subject to British law and not any of the 

'British India' and 
British Law and 
sovereignty · Native States. If we take therefore as a. 

test the applicability of British law, that is, the statutes of 
Parliament, to bring any area within the sphere of the Indian 
Constitution, it cannot be said that the Native States of India 
form part of that Constitution. The legal sovereignty of Parlia
ment implies the unrestricted power of making laws for all terri
tories subject to that sovereignty, and it is argued that if Parlia-
ment possesses not the power to make laws for all persons resi
dent within the territories of the Native States and princes of 
India, it follows that the 'constituent' laws which Parliamen~ 
has . from time to time enacted for the Government of his 
Majesty's Indian territories have no application to the 
territories outside British India, except in reference to extra
territorial jurisdiction. Is it then to be assumed from this 
legal phenomenon that the Native States are not subject to 
the sovereignty of the British Crown ? Such a statement 
would promptly be denied by any one who is acquainted with 
the real position of the rulers of these subordinate principalities. 
As was• pointed out at the outset of this ~reatise, the legal 
sovereignty of Parliament is a mere legal conception drawn 
from the doctrine of sovereignty as understood in England, and 
is very different from the political or the actual so,·ereignty of 
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the United Kingdom over the British Empire. It was seen 
how the political sovereignty of the United Kingdom may be 
said to reside in, the person or body of persons whose will is 
ultimately obeyed by the citizens of the State and, how they 
thus consist of the electors of the United Kingdom with or with
out the Crown and the House of Lords as the case may be. Simi
larly, in respect of the British Empire overseas; whatever may 
be the legal theory as to the sovereignty of the British parlia
ment being co-extensive with the prevalence of British law or 
enactments, the actual powers and rights which flow to and 
are exercised by that Sovereign, vary greatly in different parts 
of that Empire. But there is this constant feature present in 
the case of all, that the rights of external sovereignty of the 
Empire outside the United Kingdom and of their rulers and 
Governments have been always recognised in International 
Law as being exercised by His Majesty's Government- even 
though Parliament may have long ceased to exercise its legis
lative powers, and even though the rulers of the states -under 
British Imperial sway or protection or alliance, may not ac
knowledge in practice the right of Parliament or_ any subordi
nate legislature thereto to exercise the power to make laws for 
them. The dependencies and protectorates which have followed 
the Colonial expansion of the British race in the various conti
nents of the world are, many of them, under the sway of Native 
rulers, but are virtually under the control of British agents, 
consuls, administrators or ministers assisted by certain-other 
British institutions implanted in them for the purpose of efficient 
government. 

The position of the Native States of India, however, is some-

Native States and 
British Sovereignty 

what different and somewhat more peculiar 
than that of these parts of · the overseas 
Empire, and are a resultant of the special 

historical circumstances under which they have survived absorp
tion into the territories _of British India as such, and have had 
maintained their integrity and position as separate entities for 
ciYil government within their own areas. But the sovereignty of 
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the British Crown over them i.e., the political sovereignty which 
implies the power of compelling ultimate compliance with the 
will of the superior authority, does undoubtedly reside in His 
Majesty's Government, in fact as well as in political theory. 
In one of the famous resolutions issued by the Indian Govern
ment, this sovereignty has been laid down in clear terms. " The 
principles of international law", declares the resolution of the 
Government of India No. 1700 E, August 21, 1891, "have no 
bearing upon the relations between the Government of India as 
representing the Queen-Empress on the one hand and the 
Native States under the Sovereignty of Her Majesty on the 
other. The paramount supremacy of the former presupposes 
and implies the subordination of the latter." 

Starting from this position of unquestioned sovereignty of 

N a.tive States have 
no international ex
istence 

the British Crown, it is easy to see how the 
Native States of India can have no Inter
national existence in the comity of nations. 

They can have no separate individuality therein, their own being 
merged in that of the British Government which acts for them 
in all matters in which they have to come in contact with 
Foreign Powers and vice versa. The responsibility for the 
welfare of these subordinate states as to matters of interna
tion8.I concern is thus vested in the British Imperial Govern
ment. One legal consequence has been that the British Parlia
ment and its subordinate legislatures in India have so far to 
qualify the theory of legal sovereignty on which they usually 
act as to take upon themselves the power to legislate 
for the subjects of these Native princes and states, when 
they reside outside their own territories. It is on this 
principle that the Foreign Jurisdiction Acts and the Orders in 
Councils which have followed them later in England, have 
included the subjects of Native States, under the term 'British 
Subjects'. This is defined in those Acts and Orders as includ
ing, " not only British subjects in the proper sense of the word 
but, also any persons in Her Majesty's protection, and in 
particular, subjects of the several princes and states in India in 
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alliance with Her Majesty residing and being in the parts of 
Africa mentioned in the Order." The term • foreigner' is defined 
as meaning "a person whether a native subject of Africa. or 
not, who is not a British subject within· the meaning of the 
Order." 

If the relations between the Government of India as the 

They have no 
federal nor constitu
tional rights and 
obligations 

paramount power and the ~ative States as 
subordinate to that power cannot thus be 
deemed international, neither could they be 

deemed to be constitutional. The position of 
the Government of India in relation to the Native States is not 
that of a regular and constitutionally controlling authority 
which exercises by definite constitutional machinery powers of 
supervision over the every-day administration of the States, such 
as obtains in the case of the various Provincial Governments in 
India. On the other hand, the settled policy of the Indian 
Government has been to leave the internal administration of each 
State as fully and freely as possible in the hands of the ru.lers 
them:;elves, and to limit interference to cases of gross misrule or 
open rebellion in the states concerned. Nor, again, would we be 
justified in treating the ties between the Government of India and 
these Native States, as they are resting at the present time on 
any federal basis, meaning thereby the existence of a defined sove
reign authority in the Imperial Government to deal with specified 
or unspecified common affairs of the entire joint state of India. It 
is true no doubt, that the Imperial Government undertakes the 
common defence of the Empire and the Native States to some ex
tent contribute towards the maintenance of the common Military 
forces necessary for the purpose. It is true also that the foreign 
affairs of Nati\·e States are entirely in the hands of the Govern
ment of India, but there is very little else of common interest!! 
which ha,·e to be dealt with by the Imperial Government and 
there is ce1iainly no common organization representative of 
the interests of the States and the British tenitories, which 
mi;;ht be supposed to be charged with the administration of · 
common affairs. Federalism, it may be repeated here again, 

29 
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implies the existence of two inconsistent ideas simul
taneously in operation-namely in a. common political entity, 
the desire for unity, and the desire for separation and existence 
as separate entitie~ of the part States. The Native States 
have so far not accepted nor have they been found to exhibit 
any desire to join, a. common organisation calculated to pro
mote national unity, while the maintenance of their integrity 
is so much their most anxious concern that the slightest in
terference of the paramount power in the internal affairs of 
these states even by way of advice is jealously opposed. 

In a treatise like the present, it is unnecessary to discuss 

Difficulty of defi. 
ning their relations 
by a single term 

what ·expression would correctly convey 
the true relations of the Native States to 
the paramount authority of the British 

Government in India, so long as the nature of that relation is 
properly apprehended. To call the states "Our Indian Protec
torate", as Sir Louis Tupper has done, may not be satisfactory 
as it reminds people of the semi-civilized regions in the African 
Continent now under British control or influence. To call them 
again Feudatory States is to import a notion of territorial 
relationship which existed in the Europe of the middle-ages, to 
which the position of the protected princes does not afford any 
clo!!e parallel. The best thing seems to be to understand 
the various ties that unite, and the diverse circumstances 
that separate, these states in the general scheme 
of the Indian Constitution. As the " Imperial Gazetteer 
of India." puts it, " the Native States consist of territories 
in India not being within His Majesty's dominions, 
yet under his suzerainty-which in the case of 175 
States including those of the greatest importance, is exercised 
by the Supreme Government and in the case of the remainder 
numbering about 500, is entrusted to the ProviDcial Govern
ments." The exercise of suzerainty by the paramount power of 
the British Government is thus the tie which primarily unites 
while the exercise of separate dominion is the circumstance 
which vrirqarily separ11-tes the Nq.tive Statt;ls. This, eJ;ercise of 
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separate dominion, however, is not equivalent to the exercise of · 
sovereignty, as it is understood in political science, and in decid
ing the status of Native States, the extent to which sovereign 
rights are exercised by them is a. materia.lfactorin deciding the 
question as to whether they are separate entities invested with 
the power to exercise dominion within the territories under 
them or not. 

It has long been recognised that the pure Austinian con-

Native States 
and the Doctrine of 
Sovereignty 

caption of sovereignty-that there must 
exist in every community which has advan
ced beyond the savage and pastoral 

stage, some determinate person or body of persons whom 
the members of the state habitually obey and who 
does not obey habitually any one else, and that such 
community only is to be called a.n independent political 
community and such person only whom they so obey its 
sovereign-is not of as wide an application as was once sought 
to be given to it by British political thinkers. Nevertheless, it 
is genera.lly true that every state, whether composite or simple, 
should usually possess a. government whose power is theoritical
ly at least unlimited and is only restrained, so far as this is 
effective, by the prevalent moral opinion of the community. 
The question then where supreme political power resides in a. 
state is one which, as Professor Sidgewick points out, it is most 
important to ask with regard to any political society, but it is 
a question to which any simple general answer is liable to. be 
misleading. In the first Chapter of this bock, in dealing with 
the question of sovereignty in British India, the convenient 
hypothesis was accepted, of what Professor Sidgewick calls the 
device of Professor Dicey, and the term sovereignty was given 
a dual application, by distinguishing 'legal sovereignty' from 
'political sovereignty'. It was laid down that while the legal 
sovereignty over British India vested in the British Parlia
ment, its political sovereignty might be deemed to rest 
with the Ministers of the King for the time being chosen by 
the electors of Great Britain. If we seek, however, to apply 
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this theory of sovereignty to the Native Statea of India., it is 
found that even the device of distinguishing legal from political 
s9vereignty is not sufficient. The questions, what are the attri
butes of sovereignty, and whether all of them are comprised in 
the mere unlimited power of law-making which any state 
might possess irrespective of its dependence upon another 
government for its protection from external danger or internal 
disorder-'-raise an issue which serves to show that pure legal 
theory does not always conform to facts. 

The question, then, as to how far the Native States of 
Sovereignty is 

shared in Native 
States 

India should be deemed as independent 
political communities in the eye of British 

law, is distinct from how far they are dependent for their eXist
e.nc~ and progress in actual practice upon the suzerainty which 
to ~ greater or less degree the British power in India exercises 
over them. · Sir Courtenay Ilbert in his " Government of 
lndia '' seeks to connect the two by adopting the view of Sir 
Henr}" Maine in one of his minutes w1·itten while he was 
Law-1\Iember of the Government of India, which was as 

. . . 
follows:-

" The mode or degree in which sovereignty is distributed between 
the British Government and any given Native State is always a ques

tion of fact, which has to be separately decided in each case and to 
which no general rules apply. In the more considerable instances, 
there is always some treaty, engagement or sunnud to guide us to a 
conclusion, and then the only question which remains is, what has be

come of the sovereign rights which are not ~entioned in the Convention? 
Did the British Government res~rve them to itself, or diu 'it intend to 
l~ve the Native Power in the .enjoyment of them? In the case of 
Kattywar, the few ambiguous documents which bear on the matter 
seem to me to point to no certain result, and I consider that the dil!tri
bution of the t~overeignty can only be collP.cted from the de facto rela
tions of these States with the British Government, from the course 
of action which has been followed by this Government towards them. 
Though we have to interpret this evidence ourselves, it is in itself per

fectly legitimate. 
It appearil to me, therefore, that the Kattywar States have been 



THE NATIVE STATES 229 

penuitted to enjoy several sovereign rights, of which the prillCipal-and 
it· is a well-known right of sovereignty-is immunity from foreign laws. 
Their chiefs have also been allowed,to exercise (within limits) civil and 
criminal jurisdiction and several of them have been in the exercise of a 

wry marked (though minor) sovereign right-the right to coin money. 
But far the largest part of the sovereignty has obvio11sly resided in 

practice with the British Government, and among the rights which it 
has exercised appears to me to be an almost unlimited right Of inter
ference for the better order of the States. I mean that, if the inter
ferences which have already taken place be referred to principles, those 
principles would justify any amount of interposition, so long as we in

terpose in good faith for the ad\·antage of the chiefs and people of 
Kattywar, and so long as we do not disturb. the only unqualified 

s•wereign right which these States appear to possess-the right to 
immuuity from foreign laws." 

The proportions, therefore, in which Sovereignty in Native 

Nature of Semi-
sovereignty io 
States 

States is divided between· the British 
Government and the ruler of each Native 
State, differ greatly according to the history 

and importance of each and are regulated partly by treaties 
or less formal engagements, partly by sannads. or char
ters and partly by usage. " The maximum of sovereignty 
enjoyed by any of their rulers is represented by a prince like 
the Nizam of H yderabad who coins money, taxes his sub
jects and inflicts ca1)ital punishment without appeal. The 
minimum of sovereignty is represented by the lord of a. few 
acres m Kathiawar who enjoys immunity from British_ 
taxation and exercise~? some shadow of judicial authority. 

It ha> been the. deliberate policy of the British Govern
ment since the days of the Great Mutiny not .to attempt to 
absorb the rights of dominion in the states into the rights of 
ultimate sovereignty po8Sessed by the paramount powet·, and the 
result has been the maintenance and existence of these selni-
8overcign states under J:eculiar _conditions. To attempt to des
cribe this relationship in the language of political Science ,as 

deduced from ·western institutions has been a. matter of much 
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difficulty and Sir William Lee-Warner, himself a. higher autho
rity on this subject, has discussed the whole question in a lumi
nous chapter at the end of the latest edition of his book on the 
"Native States of I~dia." He arrives at the conclusion that these 
States should properly be termed semi-sovereigns, for, through 
generally speaking, they have no independent existence in inter
national law, yet they possess the right of immunity from 
foreign laws whether enacted by the Indian Legislatures or the 
British Parliament. Such a division of sovereignty, he says, 
is now recognised in respect of the Ionian Islands whose present 
international position is safeguarded by an arrangement sanc
tioned by the European powers in 1875.• He also pleads that 

*''By the Convention signed at Paris on the 5th of November 1815, it 
was provided that the Ionian Islands should form " a single, free, and 
independent .state under the denomination of the United States of the 
Ionian Islands." By Article II the State was placed "under the immediate 
and exclusive protection" of the King of Great Britain and Ireland. By 
the next article the appointment. of a Lord High Commissioner was pro
vided for, to enable the King" to employ a particular solicitude with 
regard to the legislation and the general administration of these States". 
The next Article dealt with the preparation of a new constitutional 
oharter. By Article V the " rights inherent in the said protection" were 
explained as giving His Britanic Majesty " the right to occupy the 
fortresses and places of these States, and to maintain garrisons in the 
same. The Military force of the said United States shall also be under 
the orders of the Commander-in-Chief of the troops of His Majesty." 
The next Article dealt with the payment of the British garrison by the 
Governmenttof the United States. Article VII introduced an element of 
contrast; "The trading :flag of the United States of the Ionian Islands 
11hall be acknowledged by all the Contracting Parties as the flag of a free 
and independent state." The colours were then described, and the Article 
proceeded : "None but commercial agents or Consuls, charged solely 
with the carrying. on commercial relations, and subject to the regulations 
to which commercial agents or consuls are subject in their independent 
states, shall be accredited to the United States of the Ionian Islands.'' 
The Constitutional Charter amplified the Article just quoted by for
bidding subjects of the United States of the Ionian Islands from acting 
as Consuls or Vice-Consuls of Foreign powers. British consular protec
tiO.Il was assured to the subjects of the States on all ports. Rules were 
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the possession of attributes of semi-sovereignty which past 
policy and engagements have secured these states, should be 
rigorously respected and continued as if they were of such 
validity as international understandings, though strictly 
speaking international law will be inapplicable to them. 

It would thus be seen that Sir William Lee-Warner 
desires to put the Native States ~f India 

Semi-Sovereignty 
and Self-Govern- in a position higher than that of the self-
ment governing colonies of the British Empire. 

Legally speaking, the powers of self-government which the 
latter possess rest merely upon a constitutional convention or 
upon the implied understanding that the British Parliament, 
whose legal sovereignty is unquestioned, as well as its executive, 
ought not to interfere with the affairs of the provinces or 
Colonies to which self-governing organs have been granted for 
conducting their own affairs; whereas, as Sir William Lee
Warner points out, the powers of internal self-government 
possessed by the bulk of the Native States it based upon 
the solemn assurances, express treaties and agreements as well 
as past traditions and uniform policy.· He would therefore 
describe the Native States as semi-sovereignties rather 

laid down for the approval of the appointments of all foreign agents and 
consuls. Vessels sailing under the Ionian flag were to carry the pass of 
the Lord High Commissioner, while other sections dealt with the national 
colours and the nationaliza.tion of foreign subjects. It may be admitted 
that although the sovereign attribute of free and uncontrolled agency in · 
external relations was wanting to the Ionian states, still here was a 
share of diplomatic life left to them in the reception of commercial agents. 
But in all other respects, such as their deprivation of rights of war, their 
exclusive protection by Great Britain and the particular solicitude over 
their administration with which the British power was entrusted, they 
present a very ma.ked parallel to the relations which in the present day 
subsist between the Government of India and the dependent Protec~d 
states. The precision of modern writers and jurists would not perhaps 
have tolerated the insertion in the Convention of the phrase, independent, 
but there are many who still do net hesitate to describe the Ionian 
Islands, under the Convention of 1815, as semi-sovereignties". [Sir W. • 
Lee-Warner's Native Statee ef India {1910) Macmillan & Co.J 
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than as self-governing. units.· · It would, ·however, be an 
error to go a.way with the impression that because the leg~ and 
political status of the Native States a.s regards autonomy is 
higher than that of "the self-governing colonies, their standard of 
administration is necessarily higher than those of the latter or 
that th?BS free institutions and constitutional principles which . 
have gained for the ·colonies their rights of self-government are 
necessarily operative in \he constitutions and administrative 
machinery of the Native States. There are about 700 of these 
Native States varying very much in extent, in the powers of 
their rulers, in the advancement of their people, and in the 
organisation of their institutions. It would be indeed not a 
particularly profitable task to attempt to classify their adminis• 

. trative arrangements and to deduce the characteristics of the 
Native States' administration in general, because there are not 
only no such general principles guiding noticeable, but such 
principles as do exist are of so variable and so insular a. charac
ter as would not lend themselves to systematic treatment . 
. After all, the institutions of Native States are dependent on the 
personality of the ruler on whom rests the responsibility for 
the good administration of each state, whatever machinery, 
democratic or bureaucratic, may have been established under 
him. It is to him that the Government of India look for the 
proper and efficient government of the peoples under him. From 
the point of view of the Indian Constitution, therefore the 
administration of a Native State, is the administration of a 
Native ruler or a prince--and not that of a system or scheme 
of administrative machinery or of political institutions, 
popular or otherwise-which is dependent for its success 
upon the laws and regulations by which they are constituted 
and upon the degree of supervision which is exercised by the 
authorities legally constituted to discharge that task. 

It is, however, necessary within the limits afforded in this 
introductory study, to refer to a few general features that are 
essentially associated with the political and administrative organi
sation of Native States, a.t least for illustrating the difference!i 
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in the constitutional principles which govern them as against 
those which govern the political system e3tablished in British 

India. 
Gener~lly speaking, all the attributes of internal sovereignty 

Will of the Ruler are possessed by· the rulers of the major 
is'the source of all Native States and these for the most. part 
Sovereign Power comprise the functions of Legisl8.tion and 

of executive and judicial administration. The functions of ex
ternal defence, of military organisation and of foreign relations 
lie beyond the scope of their partial sovereignty. In respect of 
the functions of internal sovereignty, the one guiding principle 
which distinguishes the rule of Native States from that of all 
the provinces in British India, is that the will of the Sovereign 
is the source of all the power within the State. The Sovereign is 
no doubt individually responsible to the suzerain power for the 
government of his country, but towards his own peo~le there_ 
is no relation of constitutional responsibility which he bears. 
It must necessarily follow from this that there can be· no 
formal limitations, arising out of any constitutional checks, 
on the power of the ruler in a Native State in the government 
of his subjects, and this applies to all the various functions of 
government comprised in the exer<?ise of legislative, executive 
and judicial powers. Whatever, therefore, of administrative 
machinery in the discharge of these functions may be firmly 
established in the Native State!!, they rest solely on the will and 
sufferance of the ruler concerned, and only as a means of assist-. 
ing him in the exercise of powers which are absolutely vested in 
him. In the discharge of legislative functions, there are no doubt 
legislative councils or assemblies established in some of the more 
advanced Native States, but their power is strictly a delegated 
one from the hands of the Native ruler, and a concurrent power 
to legislate by the direct Proclamation of the ruler himself 
without resort to the Council, has not only been uniformly re
served in these States, but has frequently been· exercised, 
Similarly, in the discharge of executive functions, the ruler is 
necessat·ily assisted by a chief minister commonly called th

11 30 
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Dewan. He is the head of the executive administration and 
conducts the same under the control of the Chief or Ruler. In 
certain States, the Dewan and certain other ministers are often 
formed into a Council of State or Executive Council who delL 
berate upon the more important questions of administra
tive policy.· But the relation of neither the Dew~n 
nor the Council towards the Chief and towards each 
other could be deemed to be of a constitutional character, 
so that the powers of either may be deducible from a specific 
docu_ment or instrument embodying their relative rights and 
duties or from any constitutional condentions. In other words, 
no Native State could be described as possessing a Constitution 
as such, because whatever actual constitutional machinery 
they possess, is dependent for its existence and continuance 
entirely on the will of the Native Ruler and also in some cases 
on that of the Suzerain power. 

The guarantee for good government in a Native State is 
thus dependent on the personal desire, initia-

Personal Rule 
and Constitutional tive and enterprise of the Ruler in question. 
limitations d h 'nfl . an t e only means of 1 uencing his per-
sonal temperament in the various Native States towards effi
cient progress in their internal administration at present 
lies in the generality of cases, in the choice of a competent 
Minister to guide him, and the advice of a not too 
meddlesome Resident. The concentration of Executive 
authority over all departments in a Native State in the 
hands of a single high official is, however, as the Govern
ment of India pointed out in a famous Despatch, known by ex
perience to be attended with risks and disadvantages. 
On the other hand, unless the ordinary and every day business 
of a State can be regularly referred to and supervised by one 
superior Minister, it has been found to be difficult, especially 
in India, to maintain expedition, efficiency and uniformity 
in the administration At the same time, the presence of a 
Resident ll.nd his interference, however useful in the case of a 
self-willed and perverse ruler, has uniformly been found to be 
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l:nore productive of evil than good and to be directly antagonistic 
to the pursuit of the primary principle which the existence 
of these Native States and the maintenance of their integrity 
involves. Sir William Lee Warner has pointed out in his 
book how a policy of interference in the name of good 
government on the part of the suzerain power and its agents 
inevitably leads to the policy of annexation and how a policy 
of complete non-interference also necessarily leaves the 
people of the States in question without any guarantees ·for 
good government and progressive administration, except in the 
event of gross misrule or open rebellion. Attempts pave been 
made to adopt the rule of a golden mean, between these two, 
but it has been difficult to maintain it in all cases with success. 

One solution for such a. state of things obviously lies, 
as Sir William himself in a recent lecture 
in London admitted, in the direction of the 
growth of a healthy public opinion within 

Formal Instru
ments of Govern· 
ment could provide 
no constitutional 
checks each State, accompanied by the mainten
ance of an independent local Press, and the education of the 
people themselves to take a part as well as an intelligent in
terest in their own affairs. Another solution, which has been 
tried in the case of Mysore, is an attempt " to embody in 
a formal instrument certain cardinal principles of good 
government which the ruler of the State before assuming his 
office might be required to observe as a condition of his inves
titure with the full powers of the State, and to prevent the 
possibility of their impugnment in the future." Such a formal 
instrument, however, could only be brought into existence 
when, as in the case of ~fysore, the territories in the posses
sion of the British come to be handed over into the hands of a 
Native ruler-whether after a period of minority during which 
the administmtion is vested in the British Government or after 
a period of se<}uestration owing to previous maladministration. 
These contingencies cannot be expected to occur so that 
advantage may. be taken of them, nor could it be said that 
euch a procedure by itself would serve the purpose of bringing 
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up the standard of government in Native States and placing 
it on the right lines of future progress. In the case of 
Mysore, while the Instrument of Government laid down certain 
by no means ' cardinal principles of good government,' as 
it professed to do-the intrinsic difficulties of prescribing a cut 
and dry constitution for the observance of a Native Sovereign, 
whose powers in theory at least were unlimited, were sought 
to be got over by complicated arrangements in which it was 
sought to distribute power and responsibility between the Ruler, 
the Dewan and a Council, and a Resident at the instance 
of the • suzerain power with a general right to advise. 
It was taken as a fundamental condition that it is neces
sary ~o maintain the dignity and comparative independence of 
the Maharajah, by reserving to him personally some substan
tial share in the actual administration of the affairs of his 
State, but this consideration was sought to be subordinated to 
the still more essential necessity of providing beforehand 
some positive guarantees and checks against the consequences 
which would follow a serious misuse of the chief's vower. While 
the executive authority therefore, was concentrated in the 
hands of the Dewan or the chief executive minister in order to 
secure vigour and expedition, it was also sought to minimise 
the risks of such a concentration of power in the hands of a 
single official by surrounding the Maha.,rajah with counsellors 
and high officials of known ability an'd experience. 

The consequences expected from this arrangement were that 
the powers which the Dewan was to exercise 

Nor the establish-
ment of a Council would come to be restricted by certain rules 

of business which will lay down what 
matters he can decide himself as the immediate directing head of 
the departments and what must be reserved for consideration in 
Council. It was hoped that the administration would thus 
be based upon that broad principl~ laid down by the Govern
ment of India that "in order to guard against chronic misrule 
and to obviate the necessity of frequent and arbitrary 
interposition by the Supreme Government, it is expedient to 
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avail oursel~es of every opportunity of placing. some reason
able limitations upon the personal power of the ruler or of the 
minister to whom the administration may he entrusted." 

Mysore has progressed and come into line with British 

Popular control 
the only feasible 
remedy 

standards of administration and in some 
respects is ahead of it at the present day.; 
but it cannot be said that it is because 'of 

the complicated administrative machinery thus set up or of 
any consequent constitutional limitations which have been 
evolved in the government of its people. Shortly after this 
Rendition, the statesman who first became Dewan of Mysore, · 
Mr. Ranga Charlu, made the first efforts to add to this 
mechanism thd only really efficient portion of constitutional 
machinery in all countries that could in time pr9vide a. 
permanent guarantee for good government-consisting in th~ 
creation of an organ for the representation of the wishes of 
the people themselves in the government of their country .. 
The Representative Assembly which was brought · into 
existence by him was full of promise for the future 
of constitutional government· in Native States and has 
been imitated elsewhere, in Travancore and Puducottah, 
and quite recently in Bikanir; but the successors of Dewan 
Ranga. Charlu had not the genius to develop it as part 
·of the constitutional fabric of the Native States and . it 
has been allowed to continue as it started -a mere assembly 
of representatives to put forth grievances, with no power 
of direct and effective criticism and with little organisation 
to make their common opinions, wishes and wants felt · 
upon the rulers or their ministers. The absence of efforts 
to develop this part of the experiment made in Mysore, 
along with that which arose with the Instrument of Transfer, 
has thrown back the administration into the position which by 
the very nature of the constitutional relation which the Ruler 
bears to the suzerain power, it is bound to assume. The Council 
which was established to influence the personal tempera
ment of the sovereign and check the misuse of power on 
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the part of the Minister as the chief executive he:d in Mysore, 
has not been the success which it was hoped it ~ould become. 
The Council has no doubt been useful as an advisory body, but 
it has otherwise proved, as indeed it was bound to, a failure as 
an effective part of the constitutional machinery of the State. 
At the time when · administrative arrangements were re
vised in Mysore _in 1895 owing to the untimely death 
of the late Maharaja, the Government of India had 
to recognise the fact, as they put it, that owing to 
various causes the then existing Mysore Council failed 
as a corporate body to assume that position in the ad
ministration which it was intended to occupy. It .was 
fourid that the Council had indeed been little better than a 
nonentity, and the necessity was therefore considered "of re
yerting to · some approved form of the original model of an 
Executive Council with defined functions which should be 
. something more than a body of councillors to be consulted at 
will and whose opinions carry no weight, without however 
weakening the legitimate authority of the Dewan and inter
fering with that vigolir and promptitude which is necessary for 
the despatch of business ". Arrangements were therefore made 
to constitute a Council of three members with the Dewan as 
President, the three nominated officers being no longer ex-o.fficio, 
but whole-time members, appointed for a term and placed 
generally in charge of important departments of administration 
under the control of the Dewan. Rules of business were framed 
foi: the re-constituted Council and much ingenuity was exercis
ed in strengthening the power of the Council without weaken
ing the authority or responsibility of the Dewan. 

The subsequent experience of this abortive attempt at 

Council Govern
ment not compati
ble with perRcnal 
Rule 

Council-Government in a Native State is 
fairly well-known to all who are conver
sant with the inner working of the admini
strative system in hlysore. Those who 

desired to temper the power and influence of an overpowerful 
or masterful Dewan committed the initial error of ignoring 
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that the source of that power really lay in the absolute autho
rity of the Ruler himself whose trusted minister he becomes. 
The inherent inconsistency between maintaining to the full the 
responsibility of a ruler who always acts through a. chief 
minister of his choice, and giving responsible power to a Coun
cil which is to administer the affairs of the State, was not 
sufficiently realised when the experiment was started in 
Mysore. As a matter of fact, neither a Council, 'nor a 
Dewan for that matter, could wield power except to the extent 
delegated or the latitude allowed to them, by a ruler himself ; 
and neither a Council nor a Dewan could exercise it, if a. 
ruler choses to govern as well as to reign, himself..:.._with ~r 
without the chief minister or council, though necessarily with 
some adviser or other belonging to his establishment or to 
that of the Resident. As one of the distinguished statesmen of 
Mysore seems to have observed truly, 'analogies drawn from 
the constitution of Council Governments in the Presidencies 
of British India are misleading when applied to a staie of 
limited dimensions under a Native Sovereign with unlimited 
powers.' 

It is this cardinal fact wh~ch makes it superfluous to consi-
Consequences of der in detail the mechanism of government 

Personal Rule in the Native States. Cynics and reaction
aries no doubt might take advantage of this and harp upon 
retrograde standards of Nat~ve rule, noticeable here. and 
there, but it cannot be gainsaid that whatever functions, 
executive or legislative, may be entrusted to Councils and 
assemblies, they go only so far and no further as the 
Native ruler may choose to allow them to exercise. This 
is why it is that, though legislative and executive councils 
may exist, the personal fa.ctor of the ruler himself in Native 
States is in standing contrast with the impersonal and bureau
cratic system as established in British India. Since the ruler's 
power of law-making is unlimited, one essential constitutional 
principle, implied in the rule of Law, is of but limited applica
tion, and is found only in the more advanced States, The 
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province of executive iJ;~terference with the rights and liberties 
of subjects is also thus theoretically unlimited. At the same 
time, the possibilities of personal and sympathetic rule, accompa
nied by benevolent reforms and progressive measures tending to 
the amelioration of the people, are so much greater within the 
limits of such defined territories as Native States, where the vene
ration of the person of the ruler plays a no unimportant part in 
the attitude of the people towards the Government. It has thus 
happened that some most interesting experiments in adminis
trative, educational and social reforms have started and have pro
gressed in Native States-though not to the extent which one .. . 
could wish for in the circumstances-which in British 

· India the Government feels too alien and neutral to commit 
itself to. Similarly, the limitations which a. subjection 
to the common suzerain imposes in the face of rapid admini
strative reforms in advance of British Indian standards, 
though by no means apparent, are none the less real and 
could not be ignored in judging of the compara-• tive results of administration in British India and 
in the more progressive Native States. There are, be

sides, more concrete limitations and somes obstacles 
imposed in the way of Native States in respect of internal 
administration which it is neither necessary nor expedient to 
discuss in the present treatise. 

The specific rights and functions which the British Indian 
Intervention of Government exercises as the Suzerain 

Suzerain power power varies greatly from State to State, 
but certain rights are fairly common and well-established : 
The first of them is the right of intervention in cases of gross 
misrule ; but what amounts. to gros~ misrule has not been 
definitely laid down, though easily understood. There are 
also other rights of intervention expressly ascertained and 
reserved by treaties, while there is a further large field 
of intervention entirely undefined and bound by no treaties, 
but dependent on· the general obligations which suzerainty 
a,nd subjection are interpreted to involve. • It varies with the 
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personal temperaments and policies : of- the_ rulers and the 
Viceroys, as well as of the Residents and the Foreign 
Office officials from time to time. One impoi"tant branch of 
this aspect of intervention or interference is that connected 
with the rights and obligations of European British subjects in 
Native States and the exercise of jurisdiction over them, 
The method by which intervention of this· kipd ·is effected j~ 

through the Residency and the Political Department and _ th~' 
pressure exercised through them bas not unoften been found 
irresistible. 

We may, however, leave these political puzzles as beyond 

Principles of 
intervention-gross 
misrule and open 
hostility 

the range of · students of institutions 
and confine ourselves to the constitutional 
theory on which -the ·right of - interf~r" 

ence in the interests of good government 
is based. The depositions arid annexations, the renditions and 
restorations in the past political history' of India- hl!ive 
evolved a few principles which Sir William Lee· W arrier - has 
dealt with in his authoritative book. The relationship of the 
Native Ruler is treated as one _of subordination and acts of 
hostility on the part of the Native rulers towards thE;l British 
Government are - treated not as acts of war, but 
as acts of disloyalty or rebellion. In the -proclamation· con
nected with the deposition of Mulhar Rao Gaekwar in 1867, it 
was stated:-"Whereas to instigate· such attempt to poison the 
Resident would· be a high crime against Her Majesty the 
Queen and a breach of the condition of loyalty to the 
Crown under which Mulhar Rao Gaekwar is recognized as the 
ruler of the Baroda State, and moreover such an attempt would 
be an act of hostility against the British Government."· In the 
later case which arose out of the troubles in Manipur in 1891, 
the rebellion of the chief was treated in an even more drastic 
form, though the 1\Ianipur State claimed theoretically to more 
independence than Baroda did. The principles established by 
the 1\Iani pur case were, according to Sir William Lee-Warner:-<
"The repudiation by the Government of India of the applica,· 

31 
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tim} of the international law to the protected States ; the asser· 
tion of the right to settle successions and to intervene in cases 
of rebellion against a chief ; the doctrine that resistance 
to lmperial orders constituted an act of rebellion ; and 
the t·ight of the paramount power to inflict capital punish· 
ment on those who had put to death its agents while discharg· 
hig the lawful duty imposed on them. In the exercise of their 
high prerogatives the Government of India in Manipur as in 
other protected States have exercised what they have claimed 
as the unquestioned right to remove by administrative order 
any person whose presence in the State may seem objectionable, 
and.the.rule was therefore laid down that • any armed and vio
lent resistance to the arrest of such person was an act of rebel· 
lion and can no inore be justified by a plea of self-defence than 
the resistance to a police officer armed with a Magistrate's 
warrant in British India.' The trial of the Manipur chief was 
made by a special commission and the conviction and sentence 
of hanging were carried out by the executive orders of the 
Government of India." 

It would thus be seen that this theoretically unlimited 

· Conclusion 
power of interference on the part of the 
Suzerain power, with the rights or liberties 

of subjects of Native States, coupled with the unlimited power 
on the part of the ruler himself as against his subjects, would 
seem to diminish appreciably. the extent of that guarantee 
for the civil rights of citizens which is found to exist in 
British India ·and is enforceable at the instance of the 
Courts in the execution of that rule of Law which is a. funda· 
mental characteristic of British institutions. To some extent, 
the maintenance of the integrity of the Native States has 
involved the retention of a substantial power of government in 
the hands of the ruler whose arrangements for the exercise 
thereof are in consequence not subject to any regular and con· 
stitutiona.l control exercised from above by the Suzerain power. 
At the same time, it has in consequence involved a power of 
arbitrary interference, under circumstances which might at any 
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time be created, on the part of the Suzerain power. It is not 
our province here to discuss whether a political system 
so uncertain and undefined, needs to be replaced by more for· 
mal and constitutional arrangements, made and secured by a 
common ImperialConstitution which might begin, for instance, 
by the formation of an Imperial Council cf States as was once 
seriously projected; nor is it of any practical importance to 
discuss whether the evolution of the entire political system 
established in India consisting of the provinces of British India 
and the Native States, could be consciously guided in the 
direction of the growth of an Imperial Constitution. It is 
sufficient to say that if progress is going to be achieved in the 
future, it will involve the exercise of statesmanship of a high 
order, and it is fruitless to attempt to forecast the future at 
t~is stage. 



CHAPTER XVI 

CONCLUSION· 

The introductory study which has been made in the 
. • foregoing chapters hardly pretends either 

The Reforms ~nd 
Parliamentary Go
verDJD.ent 

to exactness or thoroughness, but is only 
intended as a means of directing attention to 

the systematic study of the Indian Constitutional system, now 
being enlarged and developed on the lines of Western institu
tions. It would, of course, be the height of folly to imagine 
that the steps now taken lead, or are likely to lead, in the im
mediate future to Parliamentary Government, in the sense in 
which it is understood in Europe. Lord Morley, at any rate, 
disclaimed any such intention in the initiation of the 
reforms with which Lord Minto's and his name will for 
ever he associated. In the course of a speech, in 1909, in 
the House of Lo1·ds, he observed : " If I know that my days, 
either official or corporeal, were twenty times longer than they 
are likely to be, I shall be sorry to set out for the goal of a 
Parliamentary system in India.. The Parliamentary system in 
India is not the goal to which I for one moment aspire. " It 
seems, howe,·er, to be necessary, in view of misconceptions 
which have prevailed as to this statement of Lord hl01·ley, to 
have a. clear idea of what he has termed the ' Parliamentary 
system'. It is easy to show from Lord Morley's other 
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speeches in rega1-d to Indian Reforms that wha.~ he has- sa.id 
is not to be understood as meaning either that lie disfavolirs 
the del'"elopment of representatil'"e government 'or· is against 
the gradual concession of sell-governing powers to the people 
of India in their own country. The words' Parliamentary 
system ' seem to the present writer to have a special significance 
and are not merely equivalent to 'popular go\'"ernment '
Representative government, for instance, of one kind or another 
exists at this movement in most Western countries as \'t'ell as 
in &U countries which have come within the influence of 
European ideas. .:\.s one writer has put it : .. There are few 
Civilised States in ~hich legislative power is not exercised by a 

wholly, or partially, elective body of a mm"6 or less popular or re
presentative character." Representatiye Government, ho~ever, 
does not mean everywhere one and tlie same thing. n exhibits 
or teD;ds to exhibit, according to him, " two different forms or 
types which are discriminated from each other by the differ
ences of the relation between the executive and the legislature. 
Cnder the one form of rel'resentative gorernment,_ the legisla
ture or, it may be,· the elective portion thereof, appoints and 
dismisses the executive which under these cirClliilstances is, in 
general, chosen from among the members of the legislative 
bodr. Such an executive may appropriately be termed a 
'Parliamentary executive.' Cnder the other form of repre
sentative go,·eroment, the e~ecuti\"e, whether it be an EmperOr 
a.nd his Ministers, or a President and his Cabinet, is not
appointed by the legislature. Such an executive may· appro~ 
priately be termed a' non-parliamentary execntiT"e'.',. : __: 

If Lord llorley's words are taken in the a.bove significance, 

Lc:ri lfor).(.y and_ it is p)ain that & parliamentary System: Of 
John Brighs • gol'"ernment for India is a goal to which 

neither Lor.l ~Iotley nor anybody who bas giyen mo~e tb~n a 
superficial consideration to the Indian political problem can 
aspire in the present state of things. What probabl:r was 
meant. by Lord llorle)· in the above words-and what possibly 

• Dicey"• r..w of the Con~titu~i<>n. pp. Ul-412. -
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was in his mind. when . he initiated the reforms-as to the 
political tendencies which they may foster are explained by 
what he said in his. Budget speech in January 1908, in tho 
House of Commons. He then said :-

"Mr. Bright was, I believe, on the right track at the time in 1858 

when the Govemment of India was transferred to the Crown i but I 
do not think he was a man very much for Imperial Dumas. (Laughter.) 
He was not in favour universal sufferage-he was rather old-fashioned 
~(Laughter) but Mr. Bright's proposal was perfectly different from 
that of my honourable friend. Sir Henry l\faine and others who had 
been concerned with Indian affairs came to the conclusion that :\Ir. 
Bright's idea was right-that to put one mao, a Viceroy, assisted as he 
might be with an effective Executive Council in charge of such an 
area a1:1 India and its 300 millions of population, with all its different 

races, creeds, modes of thought, was to put on one man's shoulder a 
load which no mao, of whatever powers, however gigantic they 
might be could be expected effectively to deal with (Hear, 
hear.) My bon'ble friend and othE>rs who sometimes favour me 
with c1,ti~isms in the same ~ense seem to suggest that I am a fahe 
brother, that I do not know what Liber~lism is. I think I do, and I 
will even say that I do not think I have anything to learn of the prin
ciples or maxims, aye or of the practice of Liberal doctrines, even from 
my hoo'ble friend. You have got to look at the whole ma~s of the 
great difficulties and perplexing problems connected with India from a 
commonsense plane and it is not commoutitmse, if I may say so without 
discourtesy, to talk of Imperial Dumas." 

Now, if we refer to what John Bright has said as to the 
future political evolution of this country, we find the follow· 

ing:-
" The point which I wish to bring before the Committee aud 

the Government is this, because it is t•n that I rely mainly, I think 
I may flay, almo8t t>ntii·ely, for any improvemPnt in tl•t> future 
of India. I believe a great imprownwnt may l>e maue, and by 
a gradual proct>s~ that will di><locate nothing. What yon want 
is to decentralise yonr Gonrnlllent . . • . You will not make a single 
step towards the improvemeut of lnuia uul~~s you change your wholt> 

sy:~tem of Goverument-unle~~:; yt•u give to each presitlency a Guv~ru
ment with more inder·endent powt>r,; than are now possessed. What 



CONCLUSION 247 

would be thought if the whole of Europe were under one Governor 
who only knew the language of the Feejee Islands, and that his 
~ubordinates were like him8elf, only more intelligent than the inhabi
tants of the l''eeJee hlands are ~upposed to be ... How long does 
England propose to govem India? ~obody an,;wers that question, aud 
nobody can answer it. Be it 50, or 100, or 500 years, does any man 
with the smallest glimmering of conunun-sense believe that so great a 
country, with its twenty different nations and its twenty lt\nguages, 
can ever be bound up and consolidated into one compact and enduring 
Empire ? I believe such a thing to be utterly impossible. We must fail 
in the attempt if ever we make it, and we are bound to look into the 
future with reference to that point. The presidency of Madras, for 
inRtance, having its own Govemme~tt, would in fifty years, become'one 
compact state, and every part of the presidency would look to the
city of Madras as its capital, and to the Government of Madras as its 
ruling power. If that were to go on for a century or more there would 
be five or six Presidencies of India built up into so many compact 
States ; and if at any future period the sovereignty of England should 
be withdrawn, we should leave so many presidencies built up and 
firmly compacted together, each a·ble to support its own . independence 
and its own Government ; and we shoul.\ be able to say we had not left 
the country a prey to that anarchy and discord which I believe to be 
inevitable if we iusi~:~t on holding those vast ter·ritories with the idea of 
building them up into one great empire." 

Whether or no Lord .Morley subscri~s to the whole of the 

Attempt to define 
ultimate goal. The 
Delhi Despatch 

position taken by John Bright on .the 
question, it is difficult to say, and if Lord 
Morley with his profound study· and 

insight into all problems of political progress was unable to 
express himself more clearly on the goal of India's future 
political progress, it need not be wondered at that others who 
have been guiding the destinies of this country since . his 
retirement from the India Office, have failed in the attempt 
to pierce further into her futuL·e political evolution than what 
the immediate requirements of the situation might warrant. 
Events and policies which have followed the Reform Scheme 
of Lol'd ~[odey in India h11.ve · raised in some form or 
other the question of the future basis of political 
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advancement in India, but Lord ~Iorley's successor at the 
India Office, Lord Crewe, and )fr. 1\Iontagu who has been 
the Under-Secretary for India both under Lord 1\Iorley and 
Lord Crewe, with the Government of India under His Excel
lency Lor4 Hardinge as Yiceroy, have also found them
selves unable to lay down any .exact political theories or 
practical propositions sufficient to determine the whole future 
course of the political destinies of this country. To the stude?t 
of political science, the phenomenon is very familiar that 
theories always follow facts with !1. view to justify them, and 
such theories become_ a.s varied as the emergencies of their 
apologists· demand. The enunciation of the goal of Indian 
aspirations as one of provincial autonomy, by the Government 
of India • is therefore as valueless for forming a correct esti
mate of future political progress in India as its subsequent 
r~pudiation by Lord Crewe, or its reaffirmation by :Mr. 
Montagu as Under-Secretary: If the disputes which have 
arisen over the proper construction· of paragraph 3 of the 
Government of India's Delhi Despatch did not in fact occur, it 
might perhaps have been a document of sou:e constitutional 
value, but it would even then have been limited only to 
its being the record of a considered opinion by qualified and 
experienced administrators as to the basis on which they 
adopted the course of policy which bas been justified thereby. 
As it is, its va.lue is now considerably less owing to the course 
which subsequent controversy has taken. 

• This- was in the following words :-" It is certain that in the 
oourse of time, the just demands of Indians for a large share in 
the Government of the country will have to be satisfied, and the 
question will be how this devolution of power can be conceded without 
impairing the supreme authority of the Governor-General in Council. The 
only possible solution of the difficulty would appear to be, gradually to 
give the provinces a larger measure of self-government, until at last India 
would consist of a number of administrations autonomous in all provin
cial.afiairs, with the Government of India above them all and possessing 
power to interfere in case of misgovernment, ordinarily restricting their 
function to matters of imperial concern." 
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Dealing this paragraph 3 of the Despatch and the discus· 

Colonial parallels 
and Indian institu
tions 

sions thereon a:;: they really are, namely, a~ 
an attempt to discuss the future and to gel 
a rather long peep into it, it is significanl 

to note bow prepossessions derived from one set of experience! 
intrude themselves upon others in the discussion of political 
problems by administrators. In the various speeches whicb 
Lord Crewe made in the House of Lords declaring what in his 
view was meant by ' provincial autonomy ', students · oJ 
political institutions of the different parts of the _British 
Empire will be struck by the way in which the traditions 
and notions of the Colonial Office where Lord Crewe was 
Secretary for a long time, have unconsciously influenced 
and perhaps assisted or affected his perception of the political 
problems confronting India. In the British Colonial Office, 
there were only two conceptions of Imperial institutions, 
under which all Colonies ranged themselves. Colonies, broadly 
speaking, either govern themselves or are governed by 
the mother-country through various agencies i. e. they are 
either dependencies....:....under which term are also included the 
Crown Colonies,-or they are self-governing Colonies. The 
natural, though by no means necessary inference which this 
gives rise to in the minds of those acquainted only with 
Colonial administration, is that a Colony can be governed by 
its own people or it can be governed by the mother-country, 
but that, under ordinary conditions, it cannot be governed 
successfully by a. combination of the two. Tho history of the 
Colonial Empire of England to some extent also tends to 
support this narrow view and sharp distinction, for, while we 
find that in most of the self-governing Colonies progress has 
tended towards more and more complete control of their own 
affairs, in the Crown !'olonies which could not advance in that 
direction for some reason or other, it has tended towards the 
loss of the remnants of self-government that they possess. 
Jamaica and Malta may be cited as illustrations of thia 
tendency. 

32 
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·· Another Colonial prepossession which may have influenced 

Imperial Problem Lord Crewe's ideas as to Indian political 
and colonial self- institutions is the one connected with 1m-
government ' 'al' d h f . pen Ism an sc emes o Imperial Fede-
ration: Now schemes of Imperial Federation, it need hardly be 
said, did curiously for a long time leave India out of account 
altogether,'and comprised only more or less the self-governing 
Colonies of the Empire. Dependencies that do not govern them
s-elves, it ·has been argued, will not be conceded the right to 
govern others though they might be compelled to join them 
and . on the latters' own conditions. Problems connected 
with Imperial questions, therefore, have usually been solved 
by treating india and the Crown Colonies as being 
rep~eserited by England, which must continue to be responsible 
not only for the good government of the dependencies, but 
also ·for· the enforcement of· their obligations towards the 
Empire. Moreover, to Liberal politicians-perhaps of the older 
school only and those who with them believe, that cut and dry 
schemes. of Imperial Federation have no place in the political 
deveiopment of the British Empire-the idea of gra~ting res
pon~ible government is one which in these days appears a more 
th~rny question than it appeared to be to the robust and 
optimistic Radicals of an earlier date~ The grarit of responsible 
gov~rn.ment to the self-governing ·Colonies was probably not 
merely the only course that could have beeri pursued by English 
statesmen, Liberal or Conservative at the time, but those 
Libe~al politicians who looked with no dismay at the relin
quishment of the control of the mother-country over the 
Colonies, did in fact. contemplate with equanimity the ulti
mate and complete -separation of these Colonies from the mo
ther-country. The modern ·growth of the Imperial sentiment 
has, h~wever, rendered this view out of -fashion. At any rate, 
one result of the grant of responsible government to the self
governing Colonies on the old notions has been that it has 
piaced the Colonies in a distinctly advantageous position in 
which they could not be induced to part with their 1ights 
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nor parsua•led to undertake obligations imposed on them 
against their consent or interests. A federation of the British 
Empire, therefore, if it has to be accomplised, could only pro-. 
ceed from the voluntary consent of the Colonies concerned, 
and as the inducements to it are lesser for them than for the 
mother-country, the prospect of a closer union bas become 
much more difficult than if complete self-government had not 
been granted, but some system of devolution had been adopted. 
In Lord Crewe's view, apparently, the basis of England's 
Colonial Empire, such as it is according to the view of Liberals, 
rests on mere sentiment which is at bottom the feeling of a. 
common race, common feelings, common language and common 
institutions -coupled perhaps with a lively appreciation of the 
assistance rendered by the mother-country in undertaking the 
duties of Imperial defence and otherwise. 

The absense of these ties as between India and England 
Imperial organ is- perhaps makes Lord Crewe sceptical of the 

ation and Indian prospects of.' a complete form of self
self-government 

government for India within the Britis)l 
Empire,' as he has put it. In his speech of the 21st July in 
the House of Lords he said :-

" I repeat categorically that there is nothing whatever _in the 
tt'achings of history so far as I know them or in the present conditimis 
of the world so far as I understand them, whieh makes such a dre.am 

ewn remotdy probable. We have tried the experiment of a world-· 

wide Empire with members of our own race and all the chapters 
in that experiment have not been felicitous. One broke down in 177.6 
when the American Colonies declared their independence. Since then, 

we have learnt some widsom. We have succeeded in winning into the 
Empire, tho Fren.:h of C:\m\da, and the Dutch of South Africa· and 
now iu an Empire which inclu,ies both these different European- race~, 

we arl" trying w f:we au.! tu ~ .. h-e the tremeudouR problems --df 

lmt"•rial ,),.f,•n•·•• an.! uf giving to tho:" cmnpmu•nt parts of the Empire 

"''IIIP "hare in thP ~loaping .-,f ImpPrial policy. Can any IHHiy conCPh·e 
any ~iouil:1r &•lutiott of the ltup<'rial prololem for hun•lretls of milliont< 

uf men ahugetloer •lilferent itt mee frum uur uwn ? [s it cunceivaLle 

th;•t at a117 time all hu.lian Empire could exi~t un the line~, say 
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of Australia and New Zealand with no British officialM, no Briti~h troopll 
and no tie of creed or blood which takes the places of those mMerial 
bonds ?" 

Such a feeling 'is no doubt natural to one who is appalled 
Discussions as to by the perplexities of a problem which he 

future goal futile . "1 k h . unnecessan y too t e trouble to solve, 
but those who would put aside self-government for India 
as a. dream have not certainly seen the end of their 
troubles by refusing to accept it as a solution. 'l'he question 
then still remains, what is the solution-if you are going to 
solve it? If it is inconceivable that an Indian Empire could 
exist on the lines of Australia or New Zealand, it is still more 
inconceivable-and it has been declared to be so for more than 
three-quarters of a century since the days of Lord Macaulay 
repeatedly by political thinkers and sober students-that an 
Empire consisting of "hundreds of millions of men altogether 
different in race from our own," could not continue to be 

. . . . . 

governed by a bureaucratic form of government on the part of 
aJ?. .alien ruling race, however gifted. "How long does England 
propose to govern India ?",asked J obn Bright, and Lord Crewe 
bas certainly failed to answer it. The truth is that the states
men and administrators of British India in the past have not 
worried themselves about ultimate things in the government of 
this country. It is a peculiarly British characteristic to deal 
with the needs of the hour and the problems of the immediate 
present, rather than with the theories or ideals of the future, and 
though theorists may describe it as a policy of drift, those who 
believe in the reality of the Empire of Great Britain in the world, 
would certainly declare it to be the wiser and more successful 
course to pursue than any attempt to reconstruct or reform 
political institutions on a prioTi theories. Lord Courtney~ 
himself a. good student of the British Constitution, of which the 
Indian Constitution forms but a part,-truly observed in the 
course of the debate above referred to that it was " surely unwise 
in view of what is going on in the East, to attempt to put a 
limitation to the developments which might occur in the 
future. It was enough for the present to persevere with what 
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has been the wise policy for some time past a.nd to leave thE3 
future on the knees of the Gods." It would be equaJly wise 
for students of political institutions in India to: confine 
themselves to forming a correct estimate of the course in whicl;t 
the past and present policy of those who control the affairs ·of 
this course ha.s tended, instead of speculating on the tendencies 
which future developments might exhibit or of laying down the 
lines of future constitution-making. 

In the meanwhile, it is necessary to remember that 
. . ' 

changes in the mere machinery of Government are but one. 
part, though · a.n important part, of the process which this 
country has to undergo and is likely to undergo in its 
political evolution. For the present it has still to be 
remembered that 

Dependency and 
Representative Go
vernment 

there are a. few essential characteristics 
impressed on the constitutional arrange
ments of this country which it will be futile 
to ignore. The British Governril.en:t' in 

India is what is generaJly spoken of as a. dependency. A 
dependency has been defined by Sir George Cornwall Lewis a.s 
" a. part of an independent political community which is imme
diately subject to a subordinate Government." . Tha test of a 
dependency is that it is substantially governed by the domi
nantcountry,"and a. self-governing dependency is a. contradic
tion in t-erms. Do the Reforms, which have from time to time 
been made in the constitutional machinery iii India, tend to
wards reducing this "dependent chanwter " of the Indian Con
stitution? To answer this, it is necessary to look at two aspects 
of the question. We have to look at the character of _the agency 
of administration and we have next to look_ a.t the character 
of the institutions which are being developed in the proceSs of 
political re-constrnction. Perhaps the. most important step 
taken for over half a. century as regards the former aspect, viz., 
that implied in India being a dependency, governed by a domi
nant foreign agency, has ah-eady been taken by Lord Morley in 
the highest ranks of the public service. Where what has been 
termed the essentially English element ol administration was so 
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long deemed:. necessary ; to be preserved, he has introduced 
.changes -of utmost- far-reaching character. The appointment of 
Indian Members to the Council of the Secretary of State, to the 
Executfve Councils of the Viceroy and ·the Governors and 
Lieutenant-Governors ·of Provinces and the appointment of 
a.n Indian to the Privy Council ·in its Judicial Committee
-these seem . to :us likely. to go a g~eat way towards rendering 
the differentiation between the· ruling and ·the ruled elements, 
m,uch less acute than ever before. 

It :may, however, be deemed immaterial, from the point 

Ag 
. d _ , of view of constitutional development, what 

ency an me- · ' 
thods . of _ Indian · the agency of administration is, if the me-
Government · . · · thods of government contmue bureau-
cratic .. The essence of bureaucracy is centralisation, _a.nd decen
-tralisation,_ in 'its 'widest sense, necessarily implies co-opera
tion of the_ 'representatives ·of the people, not merely in 
legislation, but in · the actual working of administrati~n . 
. What· .the . outcome of ·the recommendations in this 
behill of the Decentralisation Commission in India. will be, 
cannot yet be stated with any· definiteness at present. But 

.the . whole feature of the recent reforms may be summed 

. up in. (1) -the . immediate step forward of directly associat
-ing Indians in the work of ·evecy-day administration, and 
(2) .the attempt to. decentralise administrative machinery so as 

. to make Provincial and Local Administrations, if not &1ltonom
·ous; at· least self-contained, with a strong infusion of the 
popular element_:_(3) based upon what Lord Mol'ley deems to 

·.be·the essential need· of enforcing the central control of the 
Government of India. as the responsible representative· of His 
'Majesty'a Govei-nment and the House of Commons in Eng
land. These seem to the present writer the three limitations 
within_ which. constitutional progress will for some time to 
come have to advance. 

·whatever the results might be of the new policy, the duty 

Progress in ·the 
.future 

of the Government and the people in the im
mediate future is clear enough and it cannot 
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he put better than in the words of one of the historic figures 
who fought in the cause of freedom and of order so early as 
the beginning of the Civil War in England-John Pym. "The 
best form of Government," he said, "is that which doth actuate 
and dispose every part and member of a state to the common 
good ; for as those parts give strength and ornament to the 
whole, so they receive from it again strength and protection in 
their several stations anti degrees. If, instead of concord and 
interchange of support, one part seeks to uphold an old . form 
of Government, and the other part a new, they will miserably 
consume one another. Histories are full of the calamities of 
entire states and nations in such cases. It is, nevertheless, 
equally true that time must needs bring about some alterations. 

. Therefore have those commonwealths been ever the· 
most durable and perpetual which have often reformed and 
recomposed themselves according to their first institution and 
ordinance. By this means they repair the breaches, and coun
terwork the natural effects of time." 

The true disposition to further the common good in its 
highest form, so necessary for future progress in India, can 
only be attained by the rulers of the land ceasing to take 
narrow views of mere administrative "thoroughness," and by 
taking and imposing on the administration, broad views. What 
the people, on the other hand, need at this moment is sound 
organisation and sage counsel and leadership. They want 
leaders who possess, in the words of Lord Morley, "the double 
gift of being at once practical and elevated, masters of tactics 
and organising arts, and yet the inspirers of solid and lofty 
principles." 
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THE EAST INDIA COMPANY ACT, 1772. U)~ 

. (13, Geo. 3, C. 63) .. 

AN ACT FOR ESTABLISitlNG CERT.\lN REGULATIONS . FOR>TH_E, 

B&TTEB MANAGEMENT OF. THE AFFAIRS OF THE EAs:r :INDIA 

COMPANY, AS WELL lN INDIA AS IN EUROPE.· 

[Prtambk altd Ss. l-6, rep:as to U.K. liO and 51 "fkt_;, c; 59 (S;L.B.'>' 
Omitted as being obsokte and inapplica~k to India]. · . -

A Governor-
Genel'~l and four 
Counsellors to be 
appointed 

7. And for the better management of .tt~e 
said .united Company's affairs . in -lnd,a., l>e it
further enacted by th~ authority aforesaid, .tl{at 
for the government of the Presidency 'of ''Fort 

· . William in Beng11l there shall be appointe.d a' 

Governor-General and four Counsellors; · . . . 
and that the ·whole civil and military government of , the; ~aid 

In whom the Presidency,· and also the ordering, management, 
whole civil and and government of allthe territorial acquisitions 
military Govern- • . · . . · · 
ment of Bengs.l, and revenues m the k1ngdoms of· Bengal, B!l1sr 
Bihar, and Orissa and Orissa shall, during such time as th~ ~~rri
shall be vested 

torial acquisitions and revenues shall remain i~ 

·the possession of the said united Company, be and are hereby_ vested !n 
t be said Governor-Generll.l and Council of tbe I! aid Presidency. of Fort, 
Willtam in Bengal, in like manner to 1111 intents and purl?oses whatso
ever as the same now are or at any time heretofore might have· ~q 
exe'rciAed by the President ami Council or Select' Committee in. the, 

l!'&id kingtlom (2). 

(1) This Act is commonly known· aa "the Regulating Act." For 
historical notes, see Dbert's Govemnzent of India, pp. 43 et: sea. and 278· 
82. . 

(2). Modified by 83 Geo. S.C. 52, S. 43. 
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8. And • 
In case of differ

ence of opinion, the 
decision of the 
major part to be 
conclusive ; and if 
votes equal, the 
Gevernor ~or eldest· 
Counsellor to have 
a casting voioe 

• 
APPENDIX 

• • in all cases whatsoever wherein any 
difference of opinion shall aritoe upon any 
question proposed in any consultation, the said 
Govru:nor·General and Council shall be bound and 
concluded by the ·opinion and decision of the 
major part of those presen~: and if it shall happen 
that, by the death or removal, or by the absence 
of any of the Members of the said Council, such 
Governor-Gener_,al and Council shall happen to be 

equally divided, then and in every such case, the said Governor
General, or, in his absence, the eldest counsellor present, shall have a 
casting vote, and his opinion shall be decisive and conclusive. 
•· 9~ The said Governor-General and Council or the major part of 
them, shall have, and they are hereby authorised to have power of 
tmperintending and controlling the government and management of the 
P~esid~ncies of Madras, Bo~bay and Bencoolen respectively, so far and 
in so p1uch as that it shall not be lawful for any President and Council 
o~ Madr~s, Bombay or Bencoole~ for the time being to make any orders 
for commencing ho~tilities~ or declaring or making ~ar, against any 
l_ndian Princes ~r Powers, or for negotiating or concluding· any treaty of 
peace or other treaty, with any such Indian Princes or Powers, without 
the conse~t and approbation of the said Governor-General and Council 
first had and obtained, except in such cases of imminent necessity as 
would render it dangerous to postpone such hostilities or treaties until 
the orders from the Governor-General and Council might arrive, and ex
cept in such cases where the said Presidents and Councils respectively 
shall have received special orders from the said united Company ; (1) 

and any President and Council of Madras, Bombay or Bencoolen 
who ·shall offend in any of the cases aforesaid shall be liable to be 
suspended from his or their office by the order of the said Governor
General and Council ; 

and every President and Council of Madras, Bombay and Bencoolen 
for the time being shall and they are hereby respectively directed and 
required to pay due obedience to such orders as they shall receive 
touching the premises from the said Governor-General and Council for 
the time being • • • • • (2); 

(1) Apparently superseded by 3 and 4 Will.,4,C. 85lbut not repealed. 
(2). Words repealed by 55 and 56. Viet., C. 19 (S. L. R.) have been 

omitted. 
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and the said Governor-General and Council for · the time being 
shall and they are hereby directed and required to pay due· obedience 
to all such orders as they shall receive from the Court of Directors of 
the said united Company, and to correspond from time to _time,. and 
constantly and diligently transmit to the said Court an exact particular 
of all advices or intelligence, and of all transactions and matters 
whatsoever, that shall come· to their knowledge t"eiating to . the 
government, commerce, revenues or interest of the said united Company; 

10. And 0. • • • Warren Hastings, Esquire_, shall_ be· the 
Jirst Governor·General, and Lieutenant-General John Clavering,· the 
Honorable· George Monson, Richard Barwell, Esquire, and. Phillip 
Francis, E~quire, shall be the four first Counsellors ; 

and they and each of them shall bold and ·continue in his and 
tbeir respective offices for and during the term of five years from the 
time of their arrival at Fort William in Bengal, and taking upon them 
the government of the said Presidency, • • • • • (1) ; · 

and from and after the expiration of the said term of five years, 
the power of nominating and removing the succeeding Governor· 
General and Council shall be vested in the Directors of the said united 
Company. (2) 

11. [Rep. as to U. K. 50 and 51. Viet. C, 59, (S. L. R:) omitted 
as being spent.] 

12. [Rep. 55 and 56. 'Viet. C. 19 (S. L, R.)]. 

13. And whereas his late Majesty King George the Second did 
by bis letters patent, bearing date at Westminster this eighth day of 
January, in the twenty-sixth year of his reign, grant into the said. 
united Company of the merchants of England trading to the. East 
Indies his royal charter, thereby amongst other things, constituting 
and establishing Courts of civil, criminal and ecclesiastical ]urlsdiction 
at the said united Company's re~pective settlements at Madras-patnam, 
Bombay on the bland of Bombay, and Fort William in Bengal, which 
said chartt>r does not sufficiently provide for ·tl1e due administration of 
j~stice in such manner as the state and condition of the Company's 
presidency of Fort William in Bengal; ~~ long as .the said Com_pany 

. (1). Words repealed by 65 and 56, Viet., C, 19 (s;·L. ·B.) ha;ebeGn 
omatt.ed. . 

(2). Seems spent, but is probably the origin of the five years; r'ule 
which is still observed in practice. ._ .. 
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l!ball continue' in possession of the territorial acquisitions befot·e 
mentioned, do and must require . 

. Be it' therefore ·enacted by the authority aforesaid, that it shall 

and may be lawful for His Majesty, by charter 

.or letters patent under the great seal of Great 
Britain, to erect and establish a Supreme Court 

of Judicature at Fort William aforesaid to 

consist of a Chief Jostice and three other 

. His Majesty may, 
by charter or letters 
patentj ·establish a 
Supreme Court Of 
Judicature at Fort 
:William,. to consist 
of a Chief Justice 

'arid_ three other Jud_ges, being Barristers in England or Ireland, 
_.Judg~s · of not less thau five years' standing to be named 

.~roro..time .to time by His Majesty, his heirs and successors; 
• which said Supreme Court of Judicature shallluive, and the same 

:CQurt is hereby declared to have full power and authority to exercise 
.and.· perform all civil, criminal, admiralty and ecclesiastical juriijdictiun 

and to appoint such clerks and other . ministerial officers of th~ said 
·co~rt; ,\ritb._such r-easonable salaries, as shall be approved of by the 

said _Go~ernor-General and Council j and to form and establish such 
rules of practice, and such rules for the process of the said Court, and 
.to .do_ all such other things as shall be found necessary for the 

administration of justice and the due execution of all or any of the 
powers which, b~ the said charter,shall or may be granted and commit· 

ted to tr.e-sa;id Oottrt j iuid also ·shall be at all times a Court ohecord, 
and shaU be a Court of oyer and terminer and gaol delivery, in and for 
the said town of Calcutta and_ factory of Fort William in Bengal afore. 

_said, and :the limits thereof, and the hctoriee subordinate thereto. 
U. Provided nevertheless that the said new charter which His 

Majesty is hereinbefore impowered to grant 
and the juri8diction, powers, and authorities to be 

thereby e~tablished, ~hall and may extend to all 

Extent of the ju
risdiction and pow· 
ers of His Majes
·ty's .charter; British subjects who shall reside in the kiugdoms 

,or provinc~s of Bengal, Bihar and Orissa, or any of them, under the 
protection of the said united Company and the same charter shall be 

·:competent and effectual ; 

':"" ·. and the Supreme Cout·t of J Ltdicature therein and thereby t1l be 
· established shall have full power and authority 

· · ancl the Supreme 
~Qur~of J'F~a~~e 1 

to hear and determine a.ll complt!.ints against 

any of His MajeBty'8 ~libjects for ~ny: crimes. 

,llli~demeanom~s or oppres~ions, committed or to be conunitted;' e.nd -~·iso 
to entertain, hear and determine any suits or Jlctioua wJ1at~oever agairi.4t 
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any of His Majesty's subjects in Bengal, Bihar and Orissa, u.nd any 
suit, acl.ion or complaint against any person who shall, at the time 
where such d~bt or cause of actio11 or complaint shall have arisen, 
have been employed by or shall then have been, directly or iudiridly, 
i11 the service of the said united Company, or of any of His Majesty's 
subjects. 

15. Provided also, thatthe said Court shall not be competent to 

Indictments and 
informations against 
Governor-General, 
etc. 

hear, try or determine any indictment or infor'
mation against the said Governor-General, or any 
of the said Council for the time being, for any 
offence (not being treason or-felony) which such 

Go~·ernor·General or any of the llaid Council shall or may be charged 
with having committed in Bengal, Bihar and Orissa. 

16. (Rep. 55 and 56 Viet. C. 19 and as to B. I. by XIV of'1870 
S. 1 and Sch.] . . . 

17, And it is hereby enacted and provided, that nothing in this 

The Governor-
Genera], Council, 
etc., not subject to 
be a.rre&ted or im
priso!led 

Act shall extend to 1mbject the person of the 
Governor-General or of any of the said Council 
or Chief Jus lice and Judges respectively for the 
time being to be arrested or imprisoned upon 
any action, suit or proceeding in the said Court. 

18 to 22. [repealed]. 
23. And • • • • no Governor-General, or any of tbe Council 

The Governor-
General or Council, 
etc., &hall not accept 
of &IIY present 

of the said uuited Company's Presidency of Fort 

Willi3tn in Bengal or any Chief Justice or any of 
tile Judges of the Supreme Court of J udioature 
at Fort William aforesaid, shall, directly or 

indireetly, by lhemselves or by any other person or persons for his or 
their use or on his or their beluLlf accept, receive or take, of or from 
any person or persons in any manner or on any account whatsoever, any 

present, gift, donation, gratuity, or rewa.·d pecuniary or otherwise, or 
any promise or engagement for ir.ny pretrent gift, donation, gratuity 
or reward i • • • • • · 

24. omitted. 
·. 25. oiuitted. 

26 to 29. (Rep. 2' Geo. 3, Sess· 2 c. 25, S. 47 and 33 Geo. a c. 
52, s 46.] 

. 30 and 31. [Rep·] 
32· [Rep.]. 
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33. [Rep.]. 
3-1 and 35 .. [Rep.). 
36. [Rep.]· 
37. ·Provided 

· Governor-General 
and Council to 
transmit, copies of 
their rules to one of 
the Secretaries of 
State 

alway~ • • • • that the said Govemor· 
General and. Council ~hall, and they are hereby 
required, from time to time, to transmit copies of 

all such rules, ordinances, and regulations as they 
shall make and iij~ue to one of His Majesty·~ 

principal Secretaries of State for the thne being, 
and thtd.it shall and may be lawful to and for His Majesty, his hei~ 
and successors, .from time to time, a11 they shall think nece~sary, to 

signify to the said Company, under his or their sign manual, his or 

their disapprobatiqn and disallowance of all such rules, ordinances and 
regulations ; 

and that fro•n and immediately after the time that such dis

approbation shall be duly registered and publit;hed in the !laid Supreme 
Court of Judicature at Fort Williatn in Bengal all such rules, ordinan· 
.ces, and regulations shall be null and void ; 

bu~ "in case His Majesty, hi~ heirs and successors, ~;hall not, with

in _the 11pace of two years from the making of such rules, ordinance11 
and regulatiooa, signify his or their disapprobation or disallowance 
thereof as aforesaid, that. then, and in that case, all. such rules, 
ordinances and_ regulations shall be valid and effectual_ and have 

full forc!J. (1) 
38. [Rep.] 
39. And • • • 

If the Governor· 
General, President, 
etc., comml t offence 

-the same may be 
tried and determin· 
ed in the Court 
of King's Bene~ 

if any Governor-General, Pretrident or Governor 
or Council of any Qf the said Company's princi
pal or other settlen•ents in India, or the Chief 
Justice or any of the Judges of the said 
Supreme Court of Judicature to be by the said 
New Charter established or of any other Court in 
any of the said united Company's settlements, _or 
any other person, or persons who .now are or 

heretofore have been employed by or in the capacity or who have or 
claim or heretofore have had or claimed any power· or authority or 

jurisdictiua by or· fr~m the said united ComJlaDy, or. any of His 

Majesty's subjects residing in India shall COI!lmit any offence against 

(1) Sec. 37 ought perhaps to have been repealed along with S. 86. 
Apparently superseded by 24 and 21) Viet. 67, B. 21. ' 



THE EAST INDIA COMPANY ACT, 177~ 

this Act or shall have been or shall be guilty of any. crime, misdt' 
meanour or offence committed against any of His Majesty's subject"s or 
any of the inhabitants of India, within their respective jurisdiction all 
such crimes, offences and misdemeanours may be respectively eriquirNI 
of, beard, tried and determined in His Majesty's C~mrt of King's Bench; 

and all such persons so offending, and not having been before
tried for the same offence in India shall on connection, in any such 
case at! is not otherwise specially provided for by this Act be liable to 
such fine or corporal punishment as the said Court shall think fit, and 
moreover shall be liable, at the discretion of the said Court to be 

adjudged to be incapable of serving the said united Company in an 
office, civil or military ; 

and all and every such crimes, offence and misdemeanours as afore
said may be alleged to be committed, and may be laid, enquired of and 
tried, in the county of Middlesex. 

40 (11. And whereas the provision made by former laws for tile 

Manner of proce- hearing and determining in England offences 
dure in cases of committed in India have been found ineffectual 
indietments and 
informations laid, by reason of the difficulty of proving in this 
in the King's Bench Kingdom matters done there;. 

Be it further enacted by the authority aforesaid, that in all cases 
of indictments or infonnations laid or exhibited in the said Court of 
King's Bench for misdemeanours or offences committed "in India, it shall 
and may be lawful for His Majesty's said Court upon motion to be made 
on behalf of the prosecutor or the defendant or defendants; to award 
a unit or units of mandamus, requiring the Chief Justice and Judges·· 
of the said Supreme Court of Judicature for the time being, or the 
Judges of the Major's Court at Madras, Bombay or Bencoolen, as the 
case may require, who are hereby· respe"ctively authorised and require 
accordingly, to hold a Court with all convenient speed for the examina-. 
tion of witnesses, and of the agent11 or Counsel of all or any of the. 
parties respectively, and to adjourn from time to time. as occasion may 
require; any such examination as aforesaid shall be then and there· 
openly and publicly taken viva ooce in the said Court, upon the respective 
oaths of witnesses and the oaths of skilful interpreters, administered 
according to the forms of their several religions ; and sball, by some 
sworn officer of such Court, be reduced into one or more writing or 

1. Ss. 40-45 extended by 22 and 23 Viet., C. 21, S. 16, See Chitty's 
Statutes. Tit. Evidence; Taylor on Evidence, Ed. 9, t 500, · 
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writings on parchment in caRe any dnplic11te or duplicates sh{luld M-
required by or in behalf of the any parties interested, and sl1all be sent 

to His Majesty, in liis Court of King's Bench closed up and under the 

seals of two or more of the Judges of the said Court and one or more 
of the said Judges shall deliver the Hame to ~he agent or agents of the 
party or parties ·requiring the same ; whicl1 11aid agent or agents (or 

in case of his or their death, the per~on into whoBe hand11 the same 
shall c01i1e), ~hall deliver the same from the baud~ of one or 1uore of 
the Judges of such Court in India (or, if such ab.-ent be dead, in what 
manner the same came into his bands) ; and that the same bas not 

been opened or altered since he so received it (which said oath such 

· clerk in Court is hereby authorised and required to adminiater) ; -

and such depositions, being duly taken and returned according to 

the true intent and meaning of this .Act, shall be ~llowed and read, and 
sh~ll be deemed liS good and competent evidence as if such crimes or 

misdemeanours as aforesaid in His Majesty's said Court 9f King's 
Bench any law or usage to the contrary notwithstanding; and all 

parties concerned shall be entitled to take copies of such depositions ~t 
their own costs and charges, 

41. And ......... in case the said Chief Justice or Judges of the snid 

Otlenoes &gainst 
tbis Act committed 
by the Chief Justices 
or Judges to be 
determined by the 
Court of King's 
.Bench 

Supreme Court of Judicature, or any of them 

for the time being, shall commit any offence 
· against this Act, or l:e guilty of any corrupt 

J>ractice or other crime, offence, or misdemeanour 
in the execution of their respective offices, it ' 
shall and may be la·wful for His 1\laje~ty'a. 

said Court of King'a Bench io England, upon an information or iuc1ict-

ment laid or exhibited in the Sl\id Court for such crime, offence or mis· 
demeanour, upon· motion to ~ made in the said Court to award 

.sucli writ or writs of mandamus as aforesaid, requiring the: 

Governor-General and Co11ncil of the said United Company's Settlement 
at Fort William aforesaid, who are hereby respectively authorised and, 

required accordingly, to assemble themselves in a reasonable time, and, 

to caose all such proceedings to be had and made as_ are hereinbefore, 
respectively directed and prescribed concerning the examination of 

witnesses ; and such examination so taken shall be returned and, 

proceeded upon in the same manner in all respects as if the several 

directions hereinbefore prescribed and enacted in that behalf were 

again repeated. 
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II 

THE GOVERNMENT OF INDIA ACT, 1833 (1) 

(3 & 4, Will, 4, C. 85) 

AN ACT FOR EFFECTING AN ARRANGEMENT WITH THE EAST INDIA 

COMPANY AND FOR THE BETTER GOVERNMENT OF HIS MAJESTY'S 

INDIAN TERRITORIES, TILL THE THIRTIETH DAY OF APRIL ONE THOU

SAND EIGHT HUNDRED AND FIFTY-FOUR. 

[28TH AUGUST, 1833.) 

[Preambk recites 53 Geo. 3,0. 155, and tl~ consent of tM " United 
Con,pany of Merchants of England trading to tl~ East Indies " to place 
their rights and property at the disposal of Parlian~nt.] 

1. The territorial acquisitions and revenues mentioned or referred 

The British terri
tories in- India to 
remain under the 
government of the 
Company till 30th 
April, 1854 

to in the said Act at the fifty-third year of bis 

late Majesty King George tbe third, together 
with the port and island of Bombay and all 
other territories now in the possession and un-der 
the government of the said Company except the 

island of St. Helel\a, shall remain and continue 

under such manage~nent until the thirtieth day of April one thousand 

eight hundred and fifty-four; 
and all the lands and hereditaments, revenues, rents, and profits 

Real and personal 
property of the Com
pany to be held in 
trust for the crown, 
for the service of 
India 

of the said Company, and all the stores, merch-
andi:r.e, chattels, monies, debts, and real and per~ 
sonalestate whatsoever, except the said isl~nd .of 
St. Helena and the stores and property thereon 
hereinafter mentioned, subject to the debts and 

liabilites now affecting the ~>ame respectively, and the benefits of all 
contracts, covenants, and engagements. and all rights to fines, penal
ties, and forfeitures, and other emoluments whatsoever, which the said 

Company shall be sei:r.ed or postlessed of or entitled unto on the said 
twenty-tlecond day of April one thousand eight hundred and thirty 
four, ,;hall remain and be vested in, and be held, received, and exercised 
respectively accordingly to the nature and quality, estate and interest, of 
and in the name respectively by the said Company, in trust for His 

(11. The provisions of this statute except Ss. 81 to 86 may not be 
affected by legislation in India-See 24, 25 and Viet., C. '1. 8. and 3 & 33 
Viet., C. 98. S. 3. For digest and notes-See Dbert's Government of 
India, pp. 299-355. 

8 
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Majesty, his heirs and succesRorR, for the service of the government of 
India, discharged of all claims of the said Company to any profit or 
advantage therefrom to their own u~~e, except the dividend on their 
capital stock secured to them as hereinafter is mentioned, subject to 
such powers and authorities for the superintendence, direction and 
control over the acts, operation~:~, and concern~:~ of the said Company as 

have been already made or provided by any Act or Acts of Parliament 
in that behalf, or are made or provided by this Act. 

2. * • * * all and singular the privileges, franchises, abilities, 

AU privileges, po
wers etc,, granted · 
by 53 Geo., S, C. 
155, for the term 

capacities, powers, authorities, whether military 

or civil, rights, remedies, methods of suits, penal-
ties, forfeitures, disabilities, provisions, matters, 

thereby limited; and things whatsoever granted to or continued · 

in the said United Company by the said Act of the fifty third year of 

King George the Third for and during the term limited by the said Act 
and all other enactments, provisions, matters and things contained in 
the said Act, or in any other Act or Acts whatsoever which are 

limited or may be construed to be limited, to continue for and during 
the term granted to the said Company by the said Act of the fifty 

third year of King George the Third, so far as the same or any of 

as also all rights 
and immunities of 
the Company, to be 
in force · till 30th 
April, 18M subject 
to control 

them are in force, and not repealed by or 
repugnant to the enactments hereinafter con
tained, and all powers of alienation and dis

position, rights, franchises, and imm~nities, 

which the said United Company now have, shall 

continue and be in force, and may be exercised and enjoyed, as against 
all persons whomsoever, subject to the superintendence, direction and 
cont~ol mentioned until the thirtieth day of April one thousand eight 
hundred and fifty-four. 

3 to 18. [Rep. 37 and 38. Viet., C. 35 (S. L. R)]. 
· 19 [Rep. 53 and 54 Viet., C. 33 (S. L. R.)]. 

20 to 24. [Rep. 38 Viet., C. 35 (S. L. R.)]. 
25 ............... the said Board shall have and be invested with 

The Board of full power and authority to superintend, direct 
CoJBJDissioners to and control all acts, operations, and concerns of 
oontrol all acts of 
the Company con- the said Company, which in any wise relate to 
ceming India etc. or concern the government or revenue of the said 

territories or the property hereby vested in the said Company iu tru11t 
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aa afore~:~aid and all grant11 of salaries, gratuities and alloW6ncea and 

all other payments and charges whatever out of or · upon ths- said 
revenues and property respectively except as hereinafter is mentioned. 

26 to 35. [Rep. 37 and 3!1 Viet., C. 35 (S. L. R.)] • 
.. • • • 

III 

THE GOVERNMENT OF INDIA ACT. 1858 (1) 

(21 and 22 Viet., C. 106) 

AN ACT FOB THE BETTER GOVERNKENT OP INDIA. 

[2ND AUGUST, 1858]. 

Whereas by tbe Government of India Act, 1858, the territories in · 
the possession and under the Government of tho 

16 and 17 Viet., East India Company were continued under such c. 95 
Government, in trust for Her Majesty, until 

Parliament should otberwise provide, subject to the provisiomr of that' 
Act, and of other Acts of Parliament, and the property and tights in 

the H&id Act referred to are held by the said Company in trust for Her 
Majesty for the purpotie of the said Govemment : 

And whereas it is expedient that the ·said territories should be 
governed Ly and in the name of Her Majesty • • "' "' - - · 

TlitANSFEB OF THE GOVERNMENT OF INDIA. TO HER liAJESTY. 

1· The Governn•ent of tbe territ~rie11 now in the possession or 

Terril.oriea under 
the Governmen$ of 
the East IndiaCom
ra.ny to be vested 
rn Her Majesty 

under the Government of the East India Com-

paoy and all powers in relation to Government 

vested in, or exercised by, the said Company ·in 

trust for Her :Majesty, shall cease to be ve11ted 
in,•ur exercised by, th1laaid Company ; . 

And all territories io the possession or under the Government .of 
tbe said Company, and all rights vested ·in or 

and powen to be \\'hicb if this Act had not been palllled might 
exercilsed in her 
a.ame have been exercised by the said Company •n 

relation to any territories, shall become vested' 

in Uer :O.bje~ty, ar.nd lJe exercised in her name; 

(1 ). The provisions of this Statute cannot be allect.ecl by legistatioo 
ia Indi»-&eei. 2'·and 25, Viet., c, 67, s . . ~2. For digest and notel, see 
Ilbert'a Government of India, pp. 309-313. · 
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And for the purposes of this Act India shall mean the territories 
vested in Her Majesty as aforesaid, and all territories which may be
come vested in Her Majesty by virtue of any such rights as aforesaid. 

India to be gover
ned by and in the 
name of Her Majes
ty, &c. 

2. India shall be governed by and in the 
name of Her Majesty ; 

And all rights in relation to any territories which might have been 
exercised by the said Company if this Act had not been passed saall 
and may be exercised by and in the name of Her Majesty as 
rights incidental to the Government of India ; 

And all the territorial and other revenues of or arising in India 
and all tributes and other payments in respect of any territories 
which would have been receivable by or in the name of the said Com
pany if this :Act had not been passed shall be received for and in the 
name of Her Majesty, and shall be applied aod disposed of for the 
purposes of the Government of India alone, subject to the provisions of 
this Act. 

Save as herein otherwise provided, one of Her Majesty's Princi

Secretary of State 
to exercise powers 
now · exercised by 
the Company, &c. 

pal Secretaries of State shall have and perform 
all such or the like powers and duties in any
wise relating to the Government or revenues of 
India, and all such or the like powers over all 

officers appointed or continued under this Act, as might or should 
have been exercised or performed by the East India Company, or by 
the Court of Directors or Court or Proprietors of the said Company, 
either alone or by the direction or with the sanction or approbation of 
the Commissioners for the Affairs of India in relation to such 
government o; revenues, and the officers and servants of the said 

Company respectively, and all such powers as ~ight have been exercised 
by the said Commissioners alone ; 

And any warrant or writing under Her Majesty's Royal Sign 

Counter-signing 
of warrants, 1 'l & 18 
Viet., c. 'l'l 

Manual which by the Government of India Act. 
1854 (1), or otherwise, is required to be counter
tsigned by the President of the Commissioners for 
the Affain; of India, tshall in lieu of being so 

(1). s. 1 of the Government of India Act,. 18M (17 & 18 Viet. C. 77) 
which contained the provision reierred to, was repealed as to U.K. by 55 
& 56 Viet., C. 19 (S. L. R.). 



TliE GOVERNMENT OF INDIA ACT, 1858 . xiii 

countersigned be countersigned by one of Her Majesty's PrinCipal 

Secretaries of State. • * .. 
4. 0 0 0 0 any four of Her Majesty's Principal Secretaries of 

Four Principal State for the time being, and ariy four of the 
and four Under 
Secretariell of State Under Secretaries for the time being to· Her 
may sit as members Majesty's Principal Secretaries of State, may sit 
in the House of 
Commons and vote as members of the House of Commons ; 

But not more than four such Principal Secretaries and not more 
than four such Under Secretaries shall sit as members of the House of 
Commons at the same time. 

5. [Rep. 41 and 42 Viet., C. 79 (S. L. R.)](l) , . 
6, In case Her Majesty be pleased to appoint a fifth PrinciJ>al. 

Salaries of one 
Secretary of State 
and his Under 
Secretaries to be 
paid out of the 
revenues of India 

Secretary of State, there shall be paid out of the 
revenues of India to such Principal Secretary of 

State and to hts Under Secrlltaries respectively 

the like yearly salaries as may for the time being 

be paid to any other pf such Secretaries of State 
and his Under Secretaries respectively. 

COUNCIL OF INDIA 

7. For purposes of this Act a Council shall be establi~:~hed, to 

Council of India. consist of fifteen members, and to be styled the 
established. Council of India ; 

.And henceforth the Council of India now bearing that name shall 
be styled the Council of the Governor-General of India. 

8; · [Rep· 41 & 42 Viet., C. 79 (S. L. R.)".] 
9. [Rep, 55 & 56 Viet., C, 19 (S. L. It.}] 

10. The major part of the persons to be elected by the Court of 

The major part of Directors and the major part of the person.s to 
the Council to be be first appointed by Her Majesty after the 

t!~;~:r;:~r "r:J~ passing of this Act to be members of the Council, 
ded ten years in ~<hall be persons who ~<ball have served or resided 
India, &c. in India for ten years at the least, and (excepting 

in the cat!6 of late and present Directors and Officers on the Horne 
e.;taLli~hment of the East India Company who shall have so served or 

(1). There appears to be a mistake in this connection in the Statutes 
revi.oed in which 38 and 39 Viet., C. 66 (S- L. R.) is cited a.s the repealing 
enaetment. 
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resided), shall not have last left India more than teo years next preced
ing the date of their appointment; 

And no person other than a person so qualified l!hall he appointed 
or elected to fill any va!!ancy in the Cooocil onlei!B at the time of the 

appointment or ela.1:ioo nine at the le&l!t of the continuing members of 
the Council be persons qualified as aforesaid. 

11. Every member of the Cooocil appointed or elected under 

Tenure of office this Act shall hold his office during good 
of Members of the behaviour; 
Council 

Provided that it shall be lawful for Her Majesty to remove 
any such member from his office upon an addrel>l! of both Houses of 

Parliament. 
12. No member of the Council appointed or elected onder this 
' Act shall be capable of sitting or voting in Members of Conn-' 

cil not to sit in Par· Parliament. 
liament 

13. There shall be paid to each member of the Council the 

Salaries of Mem- yearly salary of one thousand two hundred 
bers of Council pounds out of the revenues of India. 

U. (Rep. 32 & 33 Viet., C. 97. s. 5.] 

15. The Secretaries and other offieers and servants on the Home 
estahli,;hment of the said Company and on the 

establishment of the Comnti~ioners for the 
Establishment of 

the Secretary of 
State in Cooocil .AJiairs of India, immediately after the commence
ment of this Act, shall on sueh commencement be and form the 

establishment of the Seoretary of State in Council; 

And the Secretary of State shall with all convenient speed make 
such arrange~ent of the said establishments, and such reductions 
therein, as may seem to him ~onsistent with the due conduct of the 
public business, and shall within six months after the commencement 
of this .Act submit a S<'herne for thl" permanl"nt e~>tahli~hnll"nt to Her 

Majesty in Council. 

And it shall be lawful for Her Majl"sty, by the advice of Hl"r 
Privy Couueil, upon con,;ideration of sueh seheme, to lix and declare 
·wh-at -~;hall coo~;titute and be the estaLli,;hrnent of the Secretary of 

State in 'Jouudl,. and what ~Salaries "ball be paid to the pen;uo,; on the 
etstablh,;hweot; 
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And the Ordf'r of Her '!'llajesty in Council shall be laid before both 
Hou~>et~ of Parliamf'ot within fourteen days after the making thereof, 
provided Parliament be then sitting, or otherwiRe within fourteen days 
after the next meeting thereof ; 

And a(ter such establishment has been formed by such Order in 

Council, no addition of persons shall be made to such establishment, 
nor any addition made to the salaries authorized by such Order-~ 
except by a similar Order in Council, to be laid in like manner before 
both Houses of Parliament. 

16. After the first formation of the establiHhment it shall be 

Bemoval of offi
cers and supply of 
vacancies in the 
establismen' 

lawful for the Secretary of State in Council 
to remove any officer or servant belonging 
thereto, and also to make all appointments and 
promotions to and in such establishment : 

Providt'd, that the Order of Her Majesty in Council of the twenty
first day of May, one thousand eight hundred and fifty-five, or such 
other regulation as may be from time to time established ~y 
Her :Maje!lty for examination", certificates, probation, or other 
tests of fitness in relation to appointments to juni~r situations 
in the Civll St'rvice, shall apply to such appointments- on the said 
eRtablishmeot. 

17. [Rep. U and f2 Viet., C. 79 (S. L. R.).] 
18. It shall be lawful for Her Majesty by warrant countersigned 

as aforesaid to grant to any such Secretary, officer or servant as 
aforesaid, retained on such last-mentioned establishment, such compen
sation, superannuation, or retiring allowance on his ceasing to hold office 
as might have been granted to him if this Act had not been passed; 

And the transfer of any person to the service of the Secretary of 
State iu Council shall be deemed to be a continuance of his previous 
appointment or employment, and ,;hall not prejudice any claims which 
be might have bad in respect of length of service if his service under 
the said Company or Commissioners bad continued ; and it shall be 

f & 5 Willt, c. 24. lawful for Her :Majesty, by warrant countersign-
ed u aforesaid, to grant to any Secretary, 

officer or servant appointed on the said establishment after the first 
formation thereof, 1uch compensation, superannuation, or retiring 
allowance as, under the Superannuation Act, 183(, or any other Act 

for the time being in force, concerning eoperaoouatioos llllcf other 
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----allowances to persons having held civil offices in the pnhlic service, 
may be granted to ·persons appointed on the elltahlishmimt of one of 
Her Majesty's Principa) Secretaries of State. 

DUTIES AND PROCEDURE OF THE COUNCIL 

19. The Council shall, under the direction of the Secretary of 
State, and subject to the Pljlvisions of this Act 

Duties of the conduct the business transacted in the United 
Council, &c. 1 

Kingdom in relation to the Government of India 
and the correspondence with India. 

But every order or communication sent to India shall be signed 
by one of the Principal Secretaries of State ; 

And, save as expressly provided by this Act, every order in the 
United Kingdom in relation to the Government of India under this 
Act shall be signed by such Secretary of State ; 

And all despatches from Governments and Presidencies .in India, 
and other despatches from India, which if this Act had not been 
passed should have been addressed to the Court of Directors or to 
their Secret Committee, shall be addressed to such Secretary of State • 

. 20. It shall be lawful for the Secretary of State to divide the 
I 

Secretary ef State 
to divide the 
Council inte Com
mittees, a n d to 
regulate the trans
action of business 

Council into Committees for the more conveni-
ent transcation of business, and from time tQ 
time to re-arrange such Committees, and to 
direct what departments of the business in re
lation to the Government of India under this 

Act shall be under such Committees respectively, and generally to 
direct the manner in which all such business shall be transacted. 

President and 21. The Secretary of Sta~e shall be the 
Vice-President of p 'd f 1 C ·1 · h t t the Council re~t ent o t 1e ounct , w1t power o vo e ; 

And it shall be lawful for such Secretary of State in Council to 
appoint from time to time any member of such Council to be Vice

President thereof ; 
And any such Vice-President may at any time be removed by the 

Secretary ·of State. 
22. All powers by this Act required to be exercised by the Secre

tary of State in Council, and all powers of the 
Meeting ef the Council, shall and may be exercised at meetings 

Council of such Council, at which not less than five 

members shall be present i 
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And at t>n•ry mt>c>ting the Secrt>tary of State, or in hiR ahRence 

the Vice-President, if preRent, Rhall presitle ; and in the absence of the 

Secretnry of Stnte ami Vice-Presitlent, one of the members of 

the Council present shall be chosen by the members present to pre

side at the meeting : 

Anti such Council may act notwithstanding any vacancy therein. _ 
Meetings of the Council ~;hall be convened and held when and a-s 

the Seeretary of State ~;hnll from time to time direct : 

Provided that one such meeting at leaRt be held in every week. 

23. At any meeting of the Council at which the RecretiLry of 

Procedure 
meetings 

at 
State is preRent, if there he a difference of 

opinion on any question other than the queR-

tion of the election of a l\lemher of Council,
or other than any question with regard to which a majority of the 
votes at iL meeting is hereinafter declnred to be necesRnry, the deter

minntion of the Secretary of State shall be final ; 
And in case of an equality of votes at any meeting of the 

Council, the Secretary of State, if presrnt and in his absence the 

Vice-President, or presiding member, shall have a casting vote; 
And all acts done at any meeting of the Council in the absence of 

the Secretary of State, except the election of a :Member of the 

Couacil, shall requh·e the sanction or approval in writing of the 
St>cretary of State ; 

And in case of difference of opinion on any question decided at 
any meeting, the Secretary of State may require that his opinion and 

the reason~< fur the same be entered in the minutes of the proceedings, 
:uul any llember of the Council who may have been present at the 
uweting may rPquire that his opinion, and any reasons for the same 

tht~t he may ha,·e ~tated at the meeting, he entered in like manner. 

24. E,·pry <•rdt>r or comnmnication proposed to be sent to India, 

Order8, &c., to be 
open to the perusal 
of Members of Coun
cil who may record 
their opiniens 

an<i every order proposed to be made in the 

t:'nitetl Kingdom by the Secretary of State 
under this Act, ~hall, unless the same :has been 

~uLmitted to a meeting of the Council, be 
placed in the Council room fur the perusal of 

all meml,..rs uf the Council during o;even days before the sending o~ 
making thereof, ex~t>pt in the cases hereinafter provided; 

And it ~hall l.e lawful fur any member of the Council to record in 
c 
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a minute buuk tu be kept fur that purpo~e, his opinion with re~pect to 
each such order ur communication, and a copy of every opiuil•n ~o 

recorded shall be sent forthwith to the Secreh\ry of State. 
25. If a majority of the Council record aM afure~uhl their 

Secretary of State 
acting against the 
opinions of the 
ma.jCJrity to record 
his reasons 

26. Provided 

Provision for 
cases of urgency. 

opinions aguinst any act proposed tu be done 

the Secretary of State shall, if he du not defer 

to the opinions of the majority, record his 
reasons for acting in opposition thereto. 

that where it appears to the Secretary of Statt> 

that despatch of any communication, or the 
making of any order, not being an order 

for which a majority of the votes at a 

meeting is hereby made necessary, is urgently required, the communi

cation may be sent or order given notwithstanding the same may not 

have been submitted to a meeting of the Council or deposited for seven 

days as aforesaid, the urgent reasons for sending or making the same 
being recorded by the Secretary of State, add notice thereof being 
given to every member of the Council, except in the cases hereinafter 

mentioned. 

27. Provided also, that any order, not being an order for which 
a majority of votes at a meeting is hereby made 

necessary, which might, if this Act had not been 
passed, have been sent by the Commissioners for 
the Affairs of India, through the Secret Com
mittee of the Court of Directors to Governments 

Orders now sent 
through Secret Com
mittee may be sent 
by Secretary of State 
without communica
tion with the Council 

or Presidencies in India, or to the officers or 

servants of the said Company, may, after the commencement of this 

Act, be sent to such Governments or Presidencies, or to any officer or 

servant in India, by the Secretary of State without having been 

submitted to a meeting, or deposited for the perusal of the members of 

the Council, a~d without the reasons being recorded, or notice thereof 

given as aforesaid. 
28. Any despatches to Great Britain which might, if this Act 
. ~. had not been passed, have been addressed to the 

As to communi
cation of secret des
patches from India. 

Secret Committee of the Court of Directors, may 
be marked " secret " by the authorities sending 

the same; 
And snell despatches shall not be communicated to the Members of 

the Council, unle~s the Secretary of State shall so think fit and direct, 
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APPOINTMENTS AND PATRONAGE 

29. The appointments of Governor-General of India* '" *and 

Appointments to 
be made by or with 
the approbation of 
Her Majesty 

Governors of Presidencies in India now made by 
the Court of Directors with the approbation of 
Her Majesty, and the appointments of Advocate
General for the several Presidencies now made 

with the approbation of the Commissioners for the Affairs of India, 
~hall be made by Her Majesty by warrant under Her Royal Sign Manual; 

The appointment of the Lieutenant-Governors of provinces or 
territories shall be made by the Governor-General of India, subject to 
the approbation of Her Majesty ; and all such appointments shall 
be subject to the qualifications now by law affecting such offices 

respectively. 

30. All appointments to offices, commands and employments in 

Appointments now 
made in India to 
contiRue to be made 
there 

India, all promotions, which by law, or under 
any regulations, usage or custom, are now made 
by any authority in India, shall continue to be 
made in India by the like authority, and subject 

to the qualifications, conditions, and restrictions now affecting such 
appointments respectively ; 

But the Secretary of State in Council, with the concurrence of a 

Powers of Secre
tary of State in 
Council as to 
appointments, etc,, 
in India 

majority of members present at a meeting, shall 
have the like power to make regulations for"the 
division and distribution of patronage and 
power of nomination among the several authori-
ties in India, and the like power of restoring to 

their stations, offices, or employri1ents, officers, and servants suspended 
or removed by any authority in ludia, as might have been e~ercised 

by the e;aid Court of Directora;, with the approbation of the Commis
~;ionen; for the Affairs of India, if this Act had not been passed •. 

31. [Hep. 41 and 42 Viet., C. 79 (S. L. R.).] 
32. * * * * Regulations shall be roode by the Secretary of State 

in Council, with the advice and assistance of the 
Secretary of State 

in Council to make 
regulation~ for the 
admission of can
didates to the Civil 
Service of India 

Commissioners for the time being, acting in 
t>lu•eution of Her Maje~;ty~ll Order in Council of 
twenty-fir~t May one thousand eight hundred 
and fifty-live for regulating the admission of 
perwtu; to the Civil Sen·il!tl uf the Crowu, for 
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admitting all persons being natural born subjects of Her J\Iaje~ty (an;l 
of such age and qualification as may be prescribed in this behalf) who 
may· be desirous of becoming candidates for appointment to the Civil 
Service of India to be 'examined as candidates accordingly, an;) for pre
scribing the branches of knowledge in which such candidates ;;hall be 

examined, and generally for regulating and conducting such examina
tions, under the superintendence of the said la;;t mentioned Conuni~~ion

ers or of the person for the time being entrutited with the carrying out 

of such regulations as may be, from time to time, establitihed by Her 
Majesty for examination, certificate, or other test of fitness in relation 
to appointments to junior situations in the Civil Service of the Crown ; 

And the candidates who may be certified by the said Cummission
ors or other persons as aforesaid, to be entitled under such regulations 
shall be recommended for appointment according to the order of their 
proficiency as shown by such examinations ; 

And such persons only as shall have been so certified as aforesahl 
tihall be appointed or admitted to the Civil Service of India by the 

Secretary of State in Council : . 
Provided always, that all regulations to be made by the ~:~aid 

Secretary of State in Council under this Act 
shall be laid before Parliament within fourteen 
days after the making thereof, if Parlimueut be 

Regulations made 
by Secretary of 
State to be laid he
fort Parliament sitting, and if Parliament be nut sitting then, 

within fourteen dayll after the next meeting thereo:J;. 

33. All appointments to catletshipll, naval and military, and 

Other appoint-
ments and admis
sions to service 
vested 'in Her Ma 

all achnissiuns to servicll not herein otherwise 
provirle;l for, shall be veste;) in Her l\Iajesty ; 

And the IH\Illeti of ptlrtiolls to be from time 
jesty to time recommended for ~uch cadettihips and 

service ~hall be tmbmittod to Her Majesty by the Secretary of State. 

34. * • * 

. ~}tegulations to be 
made for admitting 
persons to· be· ex
am,i.ned for cadet
ships in Engineers 
and Artillery 

* Regulations shall be made for a<\.mitting any 
person~t being natural··born subjects of Her 

Majesty (and of such age and qualifications as 
may be prescribed in this behalf) who may be 

desirous of becoming candidates for cadetships 
in tho engineers and in the artillery, to be 
examiued as candidates accordingly, and for 

'Prescribing the branches of knowledge in which such candidates shall 
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be examined, and generally for regulating and conducting such 

e xamiuations. 
35. Not le~s than one-tenth of the whole number of persons to 

be recommend"ed in any year for military cadet· 
ships (other than cadetships in the engineers 

and artillery) shall be selected according to such 
regulations as the Secretary of State in Coun

cil may from time to time make in this behalf 

Not less than 
one-tenth of persons 
recommended f o r 
military cadetships 
to be selected from 
sons of persons who 
have served inlndia from among the sons of persons who have ser

ved in India in the military or civil services of Her Majesty or of the. 
Ea~t India Company 1. 

36. Except as aforesaid, all persons to be recommended for mili

Nominations for 
cadetship to be 
made by Secretary 
of State and 
Members of Council 

tary cadetships shall be nominated by the Secre
tary of State and Members of Council, so that ~ut 
of seventeen nominations the Secretary of State 
shall have two and each Member of Council 
shall have one : 

But no persons so nominated-shall be recommended unless _the 
-uuminatiun be approved of by the Secretary of State in Council. 

37. Save as hereinbefore provided, all powers of making regu-

Regulations as to 
appointments and 
admissions to 
service 

lations in relation to appointments and admissions 

to service and other matters connected therewith, 
and o( altering or revoking such regulations, 

which, if tlris Act had not been pa~sed, nright 
ha\·e been exerci,;etl Ly the Vourt of Directors or Commis~iouers fur 
the Affairti of India , may be exercisetl by the Secretary of State in 
Council ; 

Anti all regulatit~ll!l in force at the tittte of the commencement 
of thi~ Act in relation tu the matters afore~aid ~Shall remain in force, 
subject nHerthelesti to alteration or revocation by the Secretary of State 
in Conncilau1 aforellaid. 

38. Any writing under the Royal Sign Manual, renewing or 

Removal of officer 
by Her 1\Iajesty to 
be communicated to 
Secretary of State 
in Council 

dismissing any person holding any office, em-
ployment, or commission, civil or military, in 
India, of which, if this Act had not been passed, 
a copy would have been required to be transmit-

t'i;::ned Ly ller 
ted or delivered within eight day6 after being 

~lajebty to the chairman or deputy chairman bf the 

1 But see further 22 and 23 Viet .. , C. 41. 
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Court of Directors shall, in lieu thereof, be communicated within the 
time aforesaid to the Secretary of State in Council. 

TRANSFER OF PROPERTY 

39. All lands and hereditaments, monies, stores, goods, chattel, 

Real and personal 
property of the 
Company to vest in 
Her Majesty for the 
purposes of the 
Government of 
India 

and other real and personal estate of the said 
Company, subject to the debts and liabilities 

affecting the same respectively, and the benefit 
of all contracts, covenants and engagements, and 
all rights to fines, penalties, and forfeitures, and 
all other emoluments, which the said Company 

shall be seized or possessed of, or entitled to, at the time of the com

mencement of this Act, except the capital stock of the said Company 
and the dividend thereon, shall become vested in Her ·Majesty, to be 

applied and disposed of, subject to the provi~ions of this Act, for the 
purposes of the Government of India. 

40. The Secretary of State in Council, with the concurrence of a 

P@wers to sell 
and purchase, and 
to enter into con
tracts, vested in 
Secretary of State 
in 0@uncil, &c. 

majority of votes at a meeting, shall have full 
power to sell and dispose of all real and personal 
estate whatsoever for the time being vested in 
Her Majesty under this Act, as may be thought 

fit, or to raio;e money on any such real estate by 

way of mortgage, ~nd make the proper assurances 
for that purpose, and to purchase and acquire any land or hereditaments 
or any intere;;ts therein, stores, goods, chattel:s and other property, and to 
enter into any contracts what;;oever, as may be thought fit for the 

purposes of this Act; 

And all property so 'acquired ,shall vest in Her Majesty for the 
t;ervice of the Government of India : and any conveyance or assurauce 

of or conceruiug any real estate to be malle by the authority of the 
Secretary of State in Council may be made under the hands and seal 
of three Membei'S of the Council. 

REVENUES 
41. The expenditure of the revenues of India, both in India and 

elsewhere, shall be subject to the control of the 
Expenditure of 

revenues of lndi" 
subject to control 
of Secretary of 
State in Council 

Secretary of State in Council; 
·And no grant or appropriation of any part 

of such revenues, . or of any. other property 
coming into the poBoeb~ion of the Secretary of 
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State in Council by virtue of this Act, shall he made without the con

currence of a majority of vote::' at a meeting l•f the Council. 

42. • • • " all the bond, debenture and other debt of the said 

E xi 11 t i n g and 
future debts and lia
b i 1 i t i e s of the 
Company and ex
penses to be charg
ed on revenues of 
India 

Company in Great Britain, and all the territorial 

debt and all other debts of the said Company, 

and all sums of money, costs, charges and ex

penses, which if this Act had not been passed 

would after the time appointed for the com

mencement ·thereof have been payable by_ the 

said Company out of the revenues of India, iu respect or by reason of 

any treaties, covenants, contracts, grants, or liabilities then existing 

and all expenses, debts and liabilities which after the commence
ment of this Act shall be lawfullY. contracted and incurred on account 
of the Government Qf India, and all payments under this Act, shall be 

charged and chargeable upon the revenues of India alone, as the same 
would have been if this Act had not been passed, and such expenses, 

debts and liabilities lawfully contracted and incurred by the said 

Company ; and such revenues shall not be applied to any other purpose 

whatsoever ; 

And all other monies vested in or arising or accruing from pro

perty or rights vested in Her Majesty. under this Act, or to be received 
or disposed of by the Council under this Act, shall be applied in aid of 

~<uch revenues • • • " 

43. Such part of the revenues of India as shall be from time to 

Revenues remit
ted to Great Britain 
and monies arising 
in Grest Britain, to 
be paid to Secretary 
of State in Council, 
&c. 

time remitted to Great Britain, and all monies of 

the said Company in their treasury or under the 
care of their cashier, and all other monies in 
Great Britain of the said Company, or which 

would have been received by them in Great 

Britain if this Act had not been passed, and all 

monies arising or accruing in Great Britain from any property or rights 

nsted in Her Majesty by this Act, or from the sale or disposition 

thereof, shall be paid to the N!cretary of State in Council, to be applied 

for the purposes of this Act i 
And all such monies, except as hereinafter otherwise provided, 

shall be paid into the Bank of England, to the credit of an account to 

be opPned by the Governor and Company of the Bank of England, to be 

intituletl " The Ae~.'<lont of the Secretary of State in Council of India"; 
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And all rnnnit>R to he pi:l('Pd to tht> ('rPolit of ~nch 1\('('otmt nnrlt>r 
this Act shall be paid out upon drafts or orclen t<ignecl by tlne1.1 

Members of Council !'nrl conntPr~ignerl by the Secretary of State or 

one of his Under Secretaries ; and such account ~hall be a public 
account: 

Provided always, that the Secretary of State in Council may can~e 

to be kept from time tu time, under the care uf their cashier, in an 
account to be kept at the Bank of England, such sum or ~<nms of money 

aR they may deem necessary for the payments now madt> ont of money 
under the care of the c:~shier of the 8aid Compa~y. 

44. [Rep. 41 and 42 V'ict., C. 79 (S. L. R.).] 
45. There shall be raised in the books of the Governor 11nd Com

Stock accounts to 
be opened at the 
Bank 

stock account of the 

pany of the Bank of England such accounts a~ 

may be necessary in respect of any stock or 

stocks of Government annuitiell ; and all such 

accounts respectively shall be intituled '" The 
Secretary of State in Council of India ;" and 

every such account shall be a public account. 

46. [Rep. 41 and 42 Viet., C. 79 (S. L. R.).] 

47. The Secretary of State in Council, by letter of attorney, 

Power to grant 
letters of attorney 
for sale, &c., of 
stock and receipt of 
dividends 

executed by three Members of the Council and 
countersigned by the Secretary of State or one 

of his Under Secretaries, may authorize all or 

any of the cashiers of the Bank of England t,, 
sell and trnn~fer all or. any part of the st()(·k or 

stocks standing, or that may thereafter stand in the books of the 

said Bank to the several accounts of the Secretary of State in Council, 

and to purchase and accept stock on the 8aid accounts, and to receive 

the dividends due and to become due on the several stocks standing or 

that may thereafter stand on the said account~, and by any writing 

signed by three mem~ers of the Council and countersigned as aforesaid, 
may direct the application of the monies to he received in respect of 

~uch sales and dividend~. 

But no stock !'hall be purchased or ~old and transferred by any of 
the said cashiers, under the authority of such general letter of attorney, 
except upon an order in writing directed to the said Chief Cashier and 

Chief Accountant frolll time to time and duly signed and counter8igned 

as aforesaid. 
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48. All Exchequer BillR, Exchequer bonds, or other Government 

as to' 
bills, 
other 

Securities, of whatsoever kind, not hereinbefore 

refened to, which !:!hall be held by the Governo~ 
aud Compauy of the Bank of England in trust for 

ProviHion 
Exchequer 
bonds, and 
securities 

or on account of the East India Company at the 
time of the commencement of this Act shall thenceforward be held by 
the said Governor and Company in trust for and on account of the Secre· 
tary of State in Council ; 

And all such securities as aforesaid, nnd all such securities as may 
thereafter be lodged with the said Governor and Company by or on 
behalf of the Secretary of State in Council, shall and may be disposed 
of and the proceeds thereof applied as may be .authorized by order in 
writing signed by three members of Council, and countersigned by the 
Secretary of State or one of his Under Secretaries, and directed to the 
said chief Cashier and Chief acountant. 

49. All powers of issuing bonds, debentures and other securities 

Powers of borrow
ing transferred to 
Secretary of State 
in Council, &c. 

for money in Great Britain which, if this· Act 
had not been passed might have been exercised 

by the said Company, or the Court of Directors 

under the direction and control of the Commission· 
ers for the affairs of India, or otherwise, shall and may be exercised by 

the Secretary of State in Council, with the concurrenc~ of a majority 
of voteR at a meeting ; 

And such securities as might have been issued under the seal of 

the said Company shall be issued under the hands of three members. 
of the Council, and countersigned by the Secret~ry of State or one· of 

his Under Secretaries. 
60. [Rep. 55 and 56 Viet,, C. 19 (S. L. R.)] 
51. The regulations and practice now acted ou by the Court of 

Present system 
of issuing warrants 
to be continued 

Directors on the issue of warrants or authorities 

for the payment of money shall be maintained 
and acted on by the Secretary of State in 

Council of India under this Act until the same be altered by the 

authority of Her Majesty in Council : 
Pro,·ided • • • •that warrants or authorities which have here·· 

tofnre been signed by the two Directors of the East India Company 

~<hall, after the commencement of this Act, be signed by three mem·· 
Lers of the Council of India. 

D 
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52. It shall he lawful for Her Majesty, by warrant nuder her 
Royal Sign Manual, countersigned by the 

Audit of accounts 
in Great Britain Chancellor of the Exchequer, to appoint from time 

· to time a fit person to be Auditor of the Accounts 
of the Secretary of State in Council, and to authorize such auditor to 
appoint and remove from time to time such assistants as may be 

specified in such warrant, and every such auditor shall hold office 
during good behaviour ; 

And there shall be paid to such auditor and assistants out of 
the revenues of India such respective salaries as Her Majesty, by war
rant as aforesaid countersigned as aforesaid, may direct ; 

And such Auditor shall examine and audit the accounts of the re
ceipt, expenditure, and disposal in Great Britain of all monies, shares 
and property applicable for the purposes of this Act ; and the Secretary 
of State in Council shall, by the officers and servants of the establishment 
produce and lay before such auditor from time to time all such accounts, 
accompanied by proper vouchers for the support of the same, and shall 
submit to his inspection all books, papers, and writings having relation 

thereto; 
And such auditor shall have power to examine all such officers and 

servants in Great Britain of the establishment as he may see fit in 
relation to such accounts, and the receipt, expenditure, or disposal of 
such monies, shares, and property, and for that purpose, by writing under 
bis hand, to summon before him any such officer or servant; 

And such auditor shall report from time to time to the Secretary 

of State in Council his approval or dis~pproval of such accounts, with 
such remarks and observations in relation thereto as he may think fit, 
specially noting any case if there shall be, in which it shall appear to 
him that any money arising out of the revenues of India has been 
appropriated to other purposes than those of the Government of India to 
which alone they are declared to be applicable ; and shall specify in 
detail in his reports all sums of money, shares and property which 
ought to be accounted for, and are not brought into account, or have 
not been appropriated, in conformity with the provisions of this Act, 
or have been expended or disposed of without due authority, and shall 
also specify any defects, inaccuracies, or irregularities, which may 
appear in such accounts, or in the authorities, vouchers, or documents 

having relatiQn thereto; 
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And all Ruch reports shall be laid before both Houses of Parlia
ment by such auditor, together with the accounts of the year to 
which the same may relate. 

53. The Secretary of State in Council shall, within the first 

Accounts to be fourteen days during which Parliament may be 
annually laid before sitting, next after the first day of May in 
Parliament 

every year, lay before both Houses of Parlia-
ment an account for· the financial year preceding the last completed 
of the annual produce of the revenues of India, distinguishing the 
same under the respective heads thereof, at each of the several 

Presidencie11 or Governments, . and of all the annual receipts and 
di~burseruents at home and abroad on account of the Government of 

India, distinguishing the same under the respective heads thereof, 
together with the latest estimate of the same for the last financial 
year, and also the amount of the debts chargeable on the revenues of 
India, with the rates of interest they respectively carry, and the 
annual amount of such interest, the state of the effects and credits at 

each Presidency or Government, and in England or elsewhere ap
plicable to the purposes of the Government of India, according to the 

latest ad vices which have been received thereon, and also a list of the 
establitihment of the Secretary of State in Council, and the salaries 

and allowances payable in respect thereof ; 
And if any new or increased salaries or pensions of fifty pounds 

a year or upwards have been granted or created within a year, the 
particulars thereof shall be specially stated and explained at the foot 
of the account <•f such year ; 

And such account shall be accompanied by a statement prepared · 
from detailed reports from each Presidency and district in India in 
such form as shall best exhibit the moral and material progress and 
condition of India in each such Presidency. 

54. When any order is 8ent to India directing the actual com-

When order to mencement of hostilties by Her Majesty's 
commence hootili· furce11 in In.lia, the fact of such order having 

!~: /:c~e: ~ 1!~~ 1..-en t;;ent ~hall he communicated to both 
muoicakd to Par- IIuu~e,; uf Parliament within three months 
liamcnt d if p li after the sending of such or er, ar ·ame~t 
be sitting, unless such urder bhall have been in the meantime revoked 
or bUtpeuded, and, if Parliaruent not ~itting at the end of such 
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three months, then 
Parliament. 

55. Except 

Except for repell· 
ing. invasion, the 
revenues of India 
not -applicable for 
any military opera
tion beyond the 
frontiers 

Af>PENDI:X 

within one month after the next meeting of 

for preventing or repelling actual invasion 
of Her Majesty's Indian possessions, or 
under other sudden and urgent necessity, the 
revenues of India shall not, without the consent 

of both Houses of Parliament, be applicable to 
defray the expenses of any military operation 
carried on beyond the external frontiers of such 

possessions by Her Majesty's forces charged upon such revenues. 

EXISTING ESTABLISHMENTS 

56. The Military and Naval Forces of the East India Company 

shall be. deemed to be the Indian Military and 
Indian· Military 

and Naval Forces Naval Forces of Her Majesty, and shall be 
remain under exist- under the same obligations to serve Her Majesty 
ing conditions of 
service as they would have been under, to Rerve the said 

. Company, and shall be liable to serve within the 
same territorial limits only, for the same terms only, and be entitled to 
the like pay, pensions, allowances, and privileges, and the like advan
tages as regards promotion and otherwise, as if they bad continued in 
the service of the said Company ; such forces, and all persons hereafter 
enlisting in or entering the same, shall continue and be subject to all 
Acts of Parliament, laws of the Governor-General of India in Council, 
and articles of war, and all . other laws, regulations and pwvi8ions 
relating to the East India Company's Military .and Naval Forces 

respectively as if Her Majesty's Indian Military and Naval forces 

respectively had throughout such Acts, laws, articles, regulations, and 
provisions been mentioned or referred to, in8tead of such forces of the 
said Company. 

And the pay and expenses of and incident to Her Majesty's 

Indian Military and Naval Forces shall be defrayed out of the 
revenues of India. 

57. Provided that it shall be lawful for Ht>r l\lajPf<ty from time 

Provision for per
sons hereafter en
tering Her Majes
ty's Indian Forces 

to time by ordl'r in Council to alter or regulate 
the terms and conditions of service uuder which 
persons hereafter entering Her Majesty's Indian 

Forces shall be commissioned, enlisted, or enter

ed to serve; 



THE GOVEB.."li:ID."T OF' · Th'"Dll ACT, 1858 :nix 

And the forms of attestation and of the oath or declaration to be 
used and taken or made respectively on atte~;ting pelllOilB to serve in 
ller Yajet.-ty's Indian Forces shall be such as Her Yajesty with regard 

to the European Forces, and the Governor-General of India in Council 
with regard to the X a val Forces, shall from time to time direct: 

Provided that every such Order in Council shall be laid before 

both Houses of Parliament within fourteen days after .the making 
thereof, if Parliament sitting and, if Parliament be not sitting, then 

"'ithin fourteen days after the neit meeting thereof. 
58. All persons who, at the time of the 

commencement of this Act, shall hold any 

offices, employments or conunissions whatever 

under the said Company in India shall thence

forth be deemed to bold such offices, employ-

Offioets, ek., in 
employ of the com
pany at the com
mencement of this 
Ad to be deemed to 
bold offices under 
Hcc llajesty ments and commissions under Her Majesty as 

if they bad ~n appointed under this Act and shall be paid out of 
the revenues of India ; 

And the traru;fer of any person to the service of Her Majesty 
t.hall be deemed to be a continuance of his previous service, and shall 

not prejudice any claims to pension or any claims on the various an

nuity funds of the several Presidencies in India, "'-hich he might 
have had if this Act bad not been passed. 

59. All orders, regulstions, and directions laWfully given 01' 

made before the commencement of this Act by 

the Court of Directors or. by the Couunissioners 
for the Affairs of India shall re"main in 

force ; but the same shall, from and &fter 
the commencement of this Act, be deemed to 

All orders of the 
Court of Directors 
or Board of Con
trol given befoce 
oommeocement of 
this Aet. to remain 
in foroe 

be the orders, regulations, and direction$ under 

this Act, ~d take effect and be subject to alteration or revocation 

aooordiugly. 

60 to 62 [Rep. 55 and 56 Viet., C. 19 (S. L. R.)] 
63. In c.u;e tlu.• pen;on who shall be entitled under any provisions 

Go\-eruor-Geoeral 
may exercise hi>. 
pc; .. era before be 
l&kea his seat in 
Council, &;e_ 

for appointment to stK"Ct'''d to the office uf Gover~ 
our-General of lnJia upon a ~acancy therein, or 
who shall be appointed absolutely tu &!!Illume ~ 

. uftice, sWill ~ in India (u~ or after". the hap

pening of the vac&DCy, or JlpoG 11r . ~. t~ 
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receipt of auch absolute appointment, as the case may require, but shall 

be absent from Fort William in Bengal, or from the place where 
· the Council of the Governor-General of India may then be, and it shall 

appear to him necess~ry to exercise the powers of Governor-General 

before he shall have taken his seat in Council, it shall be lawful for 
him to make known by proclamation his appointment, and his intention 

to assume the said office of Governor-General ; 

And after such proclamation, and thenceforth until he shall 

repair to Fort William or the place where the Council may assemble, 

it shall be lawful for him to exercise alone, aU or any of the powers 

which might be exercised by the Governor-General in Council, except 

the power of making laws and regulations; 

And all acts done in the exercise of the said powers, except as 
aforesaid, shall be of the same force and effect as if they had been 

done by the Governor-General in Council ; 

Provided that all acts done in the said Council after the date of 

such proclamation but before the communication thereof to such Council, 
shall be valid, subject nevertheless to revocation or alteration by the 

person who shall have so ass•un~d the said office of Governor-General ; 
And when the office of Governor-General is assumed under the 

foregoing provision, if there be at any time before the Governor

General takes his seat in Council, no Vice-President of the Council 
authorised to preside at meetings for making laws and regulations (as 
provided by section 22 of the Government of India Act, 1853), the 

senior ordinary membet of Council therefor sent shall preside therein, 
_with the ·same powers as if a Vice-President had been appointed and 

were absent. 
CONTINUANCE OF EXISTING ENACTMENTS 

64. All Acts and provisions of law in force or otherwise concern

Existing provi
sions to be applica
ble to Secretary of 
State in Council &c. 

ing India shall, subject to the provisions of 

this Act, continue in force, and be construed as 
referring to the Secretary of State in Coun

cil in the place of the said Company and the 

Court of Directors and Court of Proprietors thereof ; 

And all enactments applicable to the officers and servants of the 
said Compaqy in India, and to appointments to office or admissions to 

1. S. 1!!, and 16 and 17 Viet, c: 95 was repealed by ~~ and 25 Viet· 

c •• 671 s. 2, see s. 15 of that Act 
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~<ervice by the said Court of Directors, shall, subject to the provisions 

11f this Act, remain applicable to the officers and servants continued 
and to the officers and servants appointed or employed in India and to 
appointments to office and admissions to service under the authority of 

this Act. 

A.CTIO:!!f AND CONTRACT 

65. The Secretary of State in Council shall and may sue and be 

Secretary of State 
in Council may sue 
and be sued 

sued as well in India as in England by the 
name of the 8ecretary of State in Council as a 

body corporate ; 
And all persons and bodies politic shall and may have and tllke the 

same suits, remedies and proceedings, legal and equitable, against the 
Secretary of State in Council of India as they could have done against 

the said Company; 

And the property and effects hereby vested in Her Majesty for 
the purposes of the Government of India, or acquired for the said 
purposes, shall be subject and liable to the same judgments and execu
tions as they would, while vested in the said Company, have been 
liable to in respect of debts and liabilities lawfully contracted and 
incurred by the said company.• 

66. [Rep. 41 and 42 Viet., C. 79 (S. L. R.).] 
67. All treaties made by the said Company shall be binding on 

Treaties shall be Her Majesty ; and all contracts, covenants, lis
binding on Her bilities and engagements of the said Company 
J.lajesty, and eon
tracts, &c., of com
pany may be 
enforced 

made, incurred or entered into before the com
mencement of this Act, may be enforced. by 

and against the Secretary of State in Council in 

like manne'r and in tl1e ~ame Courts as they might have been by and 
against the said Company if this Act had not been passed. 

68. Neither the Secretary of State nor any member of the 
Council shall be personally liable in respect of 

l!embers of Coun
cil not personally 
liable 

any such contract, covenant, or engagement of 
the said Company as aforesaid, or in respect of 
any contract entered into under the authority 

of thiR Act, or other liability of the said Secretary of State or Secretary 

1 See P. & 0. S. N. Co. v. Secretnry of State far India, 4 Bom. H. C. 
Rep. Appendix, pp. 45 per Peacock, C. l. 
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of State in Council in their official capacity ; but allsnch liabilities, anrl 
all costs and rlamages in respect thereof, shall be Kntisfierl anrl p11id 
nut of the revenues of Jndin. 

* * • • 
71. * * * • the said Company tshall not, after the passing of this 

Company not to 
be liable in respect 
of any claim arising 
out of any covenant 
made before the pass
ing of this Act 

Act, be liable in respect of any claim, demand, 
or liability which has arisen or may hereafter 

arise out of any treaty, covenant, contract, 

grant, engagement, or fidnciary obligation made, 
incurred or entered into by the said Company 

before the passing of this Act, whether the said Company would, 
but for this Act, have been bound to satisfy such claim, demand, 
or liability out of the revenues of · Inrlia, or in any other manner 
whatsoever. 

72 & 73 [Rep. 41 & 42 Viet., C. 79 (S. L. R.).] 
74 [Rep. 55 & 56 Viet., C. 19 (S. L. R.)] 
75 [Rep. 41 & 42 Viet., C. 79 (S. L. R.)] 

· IY 
THE INDIAN COUNCILS' ACT, 1861 

(1ST AUGUST 1861) 

AN ACT TO MAKE BETTER PROVISION FOR :THE CO)!STITUTION 

OF THE COUNCIL OF THE GOVERNOR-GENERAL OF INDIA, AND FOR 

TilE LOCAL GOVERNMENT OF THE SEVERAL PRESIDENCIES AND 

PROVINCES OF INDIA, AND FOR THE TEMPORARY GOVERNMENT OF 

INDIA IN THE EVENT OF A VACANCY IN THE OFFICE OF-GOVERNOR· 

GENERAL. 

Whereas it is expedient that the provisions of former Acts of 
Parliament respecting the constitution and functions of t)J.e Council 
of the Governor-General of India should be consolidated and in 
certain respects amended, and that power should be given to the 
Governors in Council of the Presidencies of Fort Saint George 
and Bombay to make laws and regulations for the Government 
of the said Presidencies ; and that provision -should be made 
for constituting the like authority in other parts of Her Majesty's 
Indian dominions : Be it therefore declared and enacted by the Queen's 
Most Excellent Majesty, by and with the advice and consent of "the 
lords -spiritual and temporal, and commons,_ in this present Parliament 
assembled, and by the authority of the same, as follows : 
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1. This Act may he cited for all purposes as " The Indian Conn-

Short title cils Act, 1861." 

2. Sections forty, forty-three, forty-four, fifty, sixty-six, seven

Acts and parts of ty, and so much of sections sixty-one and sixty-

Acts repealed four as relates to vacancies in the office of or-

dinary member of the Council of India, of the Act of the third and 
fourth years of King William the Fourth, chapter eighty-five, for 
effecting an arrangement with the East India Company, and for the 

better Government of Her Majesty's Indian territories, till the thirtieth 
day of April, one thousand eight hundred and fifty-four, sections 
twenty-two, twenty-three, twenty-four and twenty-six of the Act 

of the sixteenth and seventeenth years of Her Majesty, chapter 
ninety-five, "to provide for the Government of India" and the Aet 
of the twenty-third and twenty fourth years of Her Majesty, 
chapter eight-seven," to remove doubts as to the authority of 

the senior member of the Council of the Governor-General of 

India in the absence of the president," are hereby repeal
ed : and all other enactments whatsoever now in force with 
relation to the Council of the Governor-General of India, or to the 

Councils of the Governors of the respective Presidencies of 
Fort Saint George and Bombay, shall, save so far as the 
same are altered by or are repugnant to this Act, continue in force, 
and be applicable to the Council of the Governor-General 
of India and the Councils of the respective Presidencies unde~ 

this Act. 
3. There shall 

Composition of 
the Council of the 
<lovernor~eneralof 
India 

be five ordinary members of the said Council of 
the Governor-General, three of whom shall from 
time to time be appointed • fi·om 
among such persons as shall have been, at the 
time of such appointment, in the service in India 

of the Crown, or of the Company and the Crown, for at least ten years ; 
and if the person so appointed shall be in the military service of 
Crown, be shall not, during his continuance in office as a member of 
Council, hold any military command, or be -employed in actual military 
duties ; and the remaining two, one of whom shall be a barrister or a 
member of the Faculty of advocates in Scotland of not less than five 
years' standing, shall be appointed from time to time by Her Majesty 

E 
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by warrant under Her Royal Sign Manual ; and it ~hall be lawful for 
the Secretary of State in Council to appoint the Comman<ler-in-Chief of 
Her Majesty's Forces in India to be an extraordinary memher of the 

said .Council, and ~uch extraordinary member of Council t~hall have 
rank and precedence at the Council Board next after the Governor
General. 

4. The p1:esent ordinary member"' of the Council of the 
Governor-General of India shall continue to be Present members 

of Council to con
tinu,e 

ordinary members under and for the purpo~es of 
this Act; and it shall be lawful for Her }lajesty, 

on the passing of this Act, to appoint by warrant as aforesaid an 
ordinary member of Council, to complete the nmnher of five hereby 

established ; and there shall be paid to such 
ordinary member, and to all other ordinary 
members who may be hereafter appointed, such 

Appoint~ent of 
fifth member, and 
salaries of mem bars, 
&c. 

amount of salary as may from time to time be 
fixed for members of the Council of the Governor-General by the 
Secretary of State in Council, with the concurrence of a majority 
of members of Council present at a meeting ; and all enactments of 

any Act of Parliament or law of India respecting the Council of the 
Governor-General of India and the members there shall be held to 
apply to the said Council as constituted by this Act, except so far as 

they are repealed by or are repugnant to any provisions of this 
Act, 

5. It shall be lawful for the Secretary of State in Council, with 
the concurrence of a majority of members 

Provisional ap-
pointments of mem- present at a meeting, and for Her :Majesty, 
bers of Councils by warrant as aforesaid, re~pectively, to ap

point any person provisionally lo succeed to the office of ordinary 

member of the Council of the Governor-General, when the same shall 
become vacant by the death or resignation of the person holding 
the said offic~, or on his departure from India with intent to return 
to Europe, or on any event and contingency expressed in any such 
provisional appointment, and such appointment again to revoke; but no 
person so appointed to succeed provisionally to such office shall be 
entitled to any authority, salary, or emolument appertaining thereto 
until he shall i)e in the actual possession of such office, 
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6. Whenever the said Governor-General in Council .shall declare 

Provisions during 
a.bsenc~J of Govern
or-General in other 
parts of India 

that it is expedient that the said Governor-General 
should visit any part of India unaccompanied by 
his Council, it shall be lawful for the said 
Governor-General in Council, previously to the 

departure of the Governor-General, to nominate some member of the 
said Council to be President of the said Council, in whom, 

during the time of such visit, the powers of the said Governor-. 
General in assemblies of the said Council shall be reposed, except that 
nf a8senting to or withholding his aRsent from, or reserving for the 
~ignification of Her Majesty's pleasure, any law or regulation, as 
hereinafter provided ; and it ~hall be lawful in every such case 
for the said Governor-General in Council by an order for that pur
pose to be made, to authorize the Governor-General alone to exercise 

all or any of the powers which might be exercised by the said Governor" 
General in Council, in every case in which the said Governor-General may 

think it expedient, to exercise the same, except the power of mak~ng 
laws or regulations. 

7. Whenever the Govern9r-General, or such President so uomi
nated as aforesaid, shall be obliged to absent 
himself from any meeting of Council (other than 
meetings for the purpose of making laws and 

Provision in case 
of absence of Gover
nor-General &c. 
from meeting of 
Council regulations, as hereinafter provided, owing to 
irulispo!iition or any other cause whatsoever, and shall signify his 
intended absence to the Council, then and in every such case the senior 
member for the time being who shall be present at such meeting shall 
pre~ide thereat, in such manner, and with such full powers and 
authoritic8 during the time of •mcu meeting, al:! such Governor-General 
or President would have had in case he had been present at such meeting~ 
provided always, that no act of Council made at any such meeting shall 
be valid to auy effect whatsoever unle~s the ~;ame shall be signed by such 
Go\·enwr- Ge1wral ur l're~i,lt•ut resvectively, if ~<nch Govemor-General 
ur l'n·~itl•·nt ~hall :tt th1• tiute he resi<i<'nt at tht>]Jlace at which Rnch meet
ing "hall Ill' a~~<ernhl•••l, anti ~hall nut l•e p•·evented by ~<uch indispositi~n 
frum :<igning the "ame: Provided nlways, that in case such Governor
li:ent>ml or Pre,;i<lent, not being so prevented a11 aforesaid, llhall 
tledine or refLtse to ~ign ,;uclt act of ConucH, he, and the several 
member8 of Council who ~;hall have ,jgued the ~arne, shall mutually 
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exchange with and communicate in writing to each other the ground~ 
and reasons of their respective opinions, in like manner and 1mbject to 
such regulations and ultimate responsibility as are by an Act of the 

thirty-third year of King George the Third, chapter fifty-two, sections 

33 Geo 3, c. 51!. forty-seven, forty-eight, forty-nine, fifty, fifty. 
ss. 47 to 51 one, provided and dsscribed in cases, where such 

Governor-General shall, when present, dissent from any measure pro
posed or agitated in the Council. 

8. It shall be fawful for the Governor-General from time to 
time to make rules and orders for the more con
venient transaction of business in the said Conn-Power of Gover

nor·General tomake 
rules for conduct of 
business 

cil ; and any order made or act done in accordance 
with such rules and orders (except as hereafter 

provided respecting laws and regulations) shall be deemed to be tl1e or
der or act of the Governor-General in Council. 

9. The said Council shall from tiine to time assemble at such 

Council, where to place or places as shall be appointed by the 

assemble Governor-General in Council within the territories 

of India; and as often as the said Council shall assemble within either of 

the Presidencies of Fort Saint George or Bombay, the Governor of such 
Presidency shall act as an extraordinary member of Council ; and as 
often as the said Council shall assemble with any other division, province, 
or territory having a Lieutenant-Governor,such Lieutenant-Governor shall 
act as an additional councillor at meetings of the Council, for the purpose 
of making laws and regulations only, in manner hereinafter provided. 

10. For the better exercise of the power of making laws and 
regulations vested in the Governor-General in 
Council, the Governor-General shall nominate, in 
addition to the ordinary and extraordinary mem
bers above mentioned, and to such Lieutenant-

Additional mem
bers to be sum
maned for the pur
pose of making 
laws and regu
lations Governor in the case aforesaid, such persons, not 
less than six or more than twelve in number, as t.> him may seem 
expedient, to be members of Council for the purpose of making laws 
and regulations only; and such persons shall not he entitled to sit or 
vote at any meeting of Council, except at meetings held for such pur
pose; Provided, that not less than one-half of the persons so nominated 
shall be non-official persons, that is persons who, at the date of ~uch 
nomination shall not be in the civil or military service of the Crown in 
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India ; and that the seat in Council of any non-official member accepting 
office under the Crown in India shall be vacated on such acceptance. 

11. Every additional member of Council so nomiBated shall be 

Such member to 
be appointed for two 
years 

summoned to all meetings held for the purpose 

of making laws and regulations for the term of 
two years from the date of such nomination. 

12. It shall be lawful for any such additional member of Council 

Resignation of ad- to resign his office to the Governor-General and 
ditional members on acceptance of such resignation by the Gov-

ernor-General such office shall become vacant. 
13. On the event of a vacancy occurring by the death, acceptance 

of office, or resignation accepted in manner 
aforesaid, of any ~uch additional member of 

Council, it shall be lawful for the Governor-

Power to fill up 
vacancy in number 
of additional mem
bers 

General to nominate a person as additional 
member of Council in his place, who shall exercise the same functions 
until the termination of the term for which the additional member so 
dying, accepting office or resigning, was nominated: Provided always, 
that it shall not be lawful for him by such nomination to diminish the 
proportion of non-directed to be nominated. 

14. No law or regulation made by the Governor-Generalin Coun

No law to be in
valid by reason of 
number of non
official members 
being incomplete 

cil in accordance with the provisions of this Act 
shall be deemed invalid by reason· only that the 
proportion of non-official additional members 

hereby provided was not complete at the date of 
its introduction to the Council or its enactment: 

15. In the absence of the Governor-General and of the President, 

Senior crdinary 
member of Council 
to preside at meet
ings for making 
laws and regulations 
in absence of Gover-
nor-General, &c. 

nominated as aforesaid, the senior ordinary · 

member of the Council present shall preside at 
meetings of the Council for making laws and 
regulations ; and the power of making laws 
and regulations vested in the Governor-General 

Quorum in Council shall he exercised only at meetings 

uf the said Council at which ~ncb Governor-General or Pre~ident, 'or 

~ome ordinary member of Council and six or more members of the said 
Council (including under the term members of the Council such 
a<hlitiunal me1uuers as aforesaid), ~hall be preseut ; and in every 
case of difference of opinion at meetings of the said Council for 
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making laws and regulations, where there shall be an equality of voices, 
the Governor-General, or in his absence the President, and in the 
absence of the Governor-General such senior ordinary member of 
Council there presiding, shall have two votes or the casting vote. 

16. The Governor-General in Council shall, as soon as conve

niently may be, appoint a place and time for the 
first meeting of the said Council of the Governor

General for making laws and regulations under 

. Governor-General 
to appoint first 
meeting for making 
laws and regulations 

this Act, and summon thereto as well the addi
tional Councillors nominated by and under this Act aA t&e other 

members of such council ; and until ~<uch fir!lt meeting the powerA now 
vested in the said Governor-General of India in Council of making laws 
and regulations shall and may be exercised in like manner and by the 
same member, as before the pa~siog of this Act. 

17. It shall be lawful for the Governor-General in Council from 

Power to appoint 
and adjourn meet
ings for making 
laws and regula
tions 

time to time to appoint all other times and 
places of meeting of the Council for the purpo~e 
of making laws and regulations under the provi
sions of this Act, and to adjourn, or from time 
to time to authorize such President, or senior 

Ordinary Member of Council in his absence, to adjourn any meeting for 

the purpose or making laws and regulations from time to time and 
from place to place. 

18. It shall be lawful for the Governor-General in Council to 
make rules for the conduct of bu~ioes~ at 
meetings of the Council for the purpose of 

Rules for conduct 
of business at such 
meetings making laws and regulation!! under the provi

sion~> of this Act, prior to the first of such meetings ; hut such rules 
may be llubsequently amended at meetings for the purpose of making 
laws or regulations subject to the assent of the Governor-General and 
such rules shall prescribe the mode of promu,lgatioo and autuentica
tioo of such laws and regulations. Provided always, that it . shall be 
lawful for the Secretary of State in Conn('il to tlitmllow any t<nch rnle, 

and to render it of no effect. 
19. No but<ine~s shall loe transacted at auy meeting for the 

Business to be 
transacted a.t such 
meetings 

purpose uf making lawt1 and regulations, 
except as la~;t herein before provided, other 

than the con~ideration and enactment of mea-
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surE'to introducE'd in thE' Council for the purpose of such enactment ; 
and it shall not be lawful for any member or additional member 

to make or for the Council to entertain any motion, unless 11uch 
motion ue for leave to introduce some measure lUI aforesaid into 

Couueil, or have reference to some measure actually introduced 

th,.rein ; Provich•d always, that it shall not be lawful for any member 
or additional memher to int.rmluce, without the previou1:1 sanction 

of the Governor-General, any measure affecting,-
(i) The Public Debt or puulic revenues of India, or by which any 

charge wonld he impo~ed on such revenues: 
(ii) The rE'ligion or rE'ligions rights and uRagE's of any class of 

Ilt>r Majesty's subjects in India, 
(iiiJ The discipline or maintenance of any part of Her Majesty's. 

Military or Xaval Forces: 
(ivl ThE' relations of the Government with foreign princes or 

stateR. 

20. When any law or regulation bas been made by the Council 

Assent of Gover
nor-General to laws 
and regulations 
made at such meet-
ings 

at a meeting for the purpose of making laws 

and regulations as aforesaid it shall be lawful fm· 

the Governor-General whether he shall or shall 
not have been presE'nt in Council at·- the making 

thereof, to declare that he assents to . the same 

or that he withholds his assent from the same, or that he reserves the 

toame for the signification of the pleasure of Her Majesty thereon ; 

aud no such law or regulation shall have validity until the Governor-. 

General shall have declared his assent to the same, or until in the case 

of law or rE'gulation so reserved as aforesaid Her Majesty shall have 
,;ignifietl hE'r assent to the same to the Governor-General, through the 

!'l'l'retary of State for India in Council, and such asRent shall have 
lot>en duly proclaimed hy the l'aid GovE'rnor-General. 

21. Wht>nevf'r any snch law or regulation has been assented to by 

Power of the 
Crown to dis
allow laws andre
gulations made at 
such meetings 

the Governor-General, he shall transmit to the 

Secretary uf State for India an authentic copy 
thereof; and it shall he lawful for Her 1\Iajesty 

to ,;ignify, through the Secretary of State for 
India in Council, her dia;llllowance of such law ; 

anti I'Udl •li~allowan('e shall make void and annul such law from or 
aft•·r thl' day un whil'h the Governor-Geueral t;},all nwke known, by 
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proclamation or by signification to his Council, that he ha~ rPcPived 
the notification of such disallowance by Her Majesty. 

22. The Gover'?or-General in Council shall have power at meetings 

Extent of the for the purpose of making laws and regulations 
powers of the as aforesaid, and subject to the provi8iuns here_-
Governor-General in 
Council to make in contained, to make laws and regulations for 
laws and regulations repealing, amending, or altering any laws or 
at such meetings regulations whatever now in force or hereafter to 
be in force in the Indian territories now under the dominion of 
Her Majesty, and to make laws and regulations for all persons, 
whether British or Native, foreigners or others. and for all courts of 

justice whatever, and for all places and things whatever within the 
said territories, and for all servants of the Government of India 

within the dominions of princes and states in alliance with Her 
Majesty*; and the laws and regulations so to be made by the 
Governor-General in Council shall control and supersede any 
laws and regulations in any wise repugnant thereto which shall 

have been made prior thereto by the Governors of the Presidencie!l of 
Fort St. George and Bombay respectively in Council, or the Governor 

or Lieutenant-Governor in Council of any presidency or other territory 
for which a Council may be appointed, with power to make laws and 
regulations, under and by virtue of this Act : 

Provided always, that the said Govemor-General in Council shall 
not have the power of making any laws or regulations which shall 
repeal or in any way affect any of the provisions of this Act : 

Or any of the provisions of the Acts of the third and fourth years 

of King William the Fourth, chapter eighty-five, and of the sixteenth 
and seventeenth years of Her Majesty, chapter ninety-five, and of the 
seventeenth and eighteenth years of Her Majesty, chapter seventy
seven, which after the passing of this Act shall remain in force : 

Or any provisions of the Act of the twenty-first and twenty

second years of Her Majesty, chapter one hundred and six, entitled, 
"An Act for the Better Government of India," or of the Act of the 
twenty-second and twenty-third years of Her Majesty, chapter forty

one, to amend the same : 

* See ~lso ~8 Viet., c. 17, s. 1, & 32 & 33 Viet, c. 95, s. 1. 
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Or ()f any Act enabling the Seeretary of State in Council to rai~e 

monl"y in the United Kingdom for the Government of India: 
Or of the Acts for puni~hing mutiny and defertion in Her 

1\lajt•sty's Army or in ITer ~I11je8ty's Indian Forces respectively, 

hut ~>nhj .. ct to the pro,+;ion containe•t in the .Act of the tl1ird 
and fonrth Y~"Y.l's of King William the l''ourth, chapter eighty. 

five, sectiun st•\·enty-lhrl't', re~pecting the lndiY.n .Articles of \Var: 

Or any pru'\"isions of any Act• passed in this present :session of 

Parliament, or hereafter to be passed, in anywise affecting Her 
~fajesty's In.lian territories, or the inhabitants thereof: 

Or which may affect the authority of Parliament, or the consti· 

tution and rights of the E11st India Compally, or any part of the un

writtt>n laws or constitution of the United Kingdom of Great Britaia 
snd Ireland, whereon may depend in soy degree the allegiance of any 

(lt'r~on to the Crown of the United Kingdom, or the sovereignty or 

dmninion of the Crown over any part of the said territories. 

23. Notwithstanding anything in this Act conO\ined, it shall be 

GovernoY~neml 
mav make. ordinan
ceg.hll-ving force of 
law in C&SC of urgen~ 
necessity 

lawful for the Governor-General, in cases. of 
emergency, to make and promulgate from time 

to time ordinances for the peace and good 

government of the said territories or of any 
part thereof, subject bowever to the restrictions 

combined in the last preceding llection i and every such ~rdinance shall 
have like force of law with a law or regulation made by the Governor

General in Council, as by tbis Act provided, for the space of not more_ 
than sh:: months from its promulgation, unless the disallowance of such 

"rolinance by Her Majesty shsll be earlier signified to the Governor· 

GE"neral by t~e Secretary of State for India in Council or unless such 

ordinance ~ball be controlled or superseded by some law or regulation 
made by the Governor-General in Council at a meeting for the purpose 
uf making laws and regulations as by tllis Act provided. 

24. Xo la.w or regulation made by the Governor-General in 

No law, &c. in\'a· 
lid by reas-on of ita 
aftecting the prero-
1(1\tive of Lhe 
Crown 

Council (subject to the power of di!!allowanc~ 

hy the Crown, as hereiubefore provided), sh&Jl 
be deemed invalid by reason only that it afff'cts 
the prerogative of the Crown. 
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25. Whereas doubts. have been entertainl"d whl"thl"r thl" Govl."r· 

Laws made for 
the non-regulation 
provinces declared 
valid 

nor-General of India, or the Governor-General 

of India in Council, had the power of making 
rules, laws, and regulations for the territories 
known from time to time a~ "~on-regulation 

Provinces," except at meeting:~ for making laws and regulations 
in conformity with the provisions of the said Acts of the third and 

fourth years of King William the Fourth, chapter eighty-five, and 
of the sixteenth and seventeenth years of Her :Majesty, chapter ninety· 

five, and whether the Governor, or Governor in Council, or Lieutenant 

Governor of any presidency or part of India bad such power in respect 
of any such territories, be it enacted, that no rule, law, or regulation 
which prior to the passing of this Act shall have been made by the 

Governor-General or Governor-General in Council, or by any 

other of the authorities aforesaid, for and in respect of any 
such non-regulation province, shall be deemed invalid only by 
reason of the same not having been made in conformity with the pro

visions of the said Acts, or of any other Act of Parliament respecting 

the constitution and powers of the Council of India or of the Governor
General, or respecting the powers of such Governors, or Governors in 

Council, or Lieutenant-Governors as aforesaid. 
26. It shall be lawful for ~he Governor-General in Council, 

Provision for 
or Governor in Council of either of the Presiden· 

cies as the case may be, to grant to an ordinary 
Member of Council leave of absence under 

leave of absence to 
an ordinary Member 
of Council medical certificate, for a period not exceeding 

six months; and such member, during his absence shall retain 

his office, and shall, on his return and resumption of his duties, 
receive half his salarye for the period of such absence ; but if 

his absence shall exceed six months, his office shall be vacated. 
27. If any vacancy shall happen in the office of an ordinary 

Power of making 
temporary appoint
ments of Members 
of Council, &c. 

Member of the Council of the Governor-General 

of the Council of either of the Presidencies, 
when no person provisionally appointed to 
succeed thereto shall be then present on the 

spat, then and on every such occasion, such vacancy shall be supplied 
by the appointment of the Governor-General in Council, or the 

See 3 o% 4 Wm. IV, C. 85, Section 'i'l. 
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Governor in Council as the case may be: anq until a successor shall 
arrive the person so nominated shall execute the office to which he 
shall have been appointed, and shall have all the powers thereof 

and shall have and be entitled to the salary and other emolu-. 
ments and advantages appertaining to the said office during 
his continuance therein, every such temporary Member of Council 
foregoing all salaries and allowances by him held and enjoyed at 
the time of his being appointed to such office; and if any ordinary 
:Member of the Council of the Governor-General, or of the Council of 

either of the Presidencies, shall, by any infirmity or otherwise, be 

rendered incapable of acting or of attending to act as such, or if any 
such member shall be absent on leave, and if any person shall have 

been provisionally appointed as aforesaid, then the place of such 

member absent or unable to attend, shall be supplied by such 
person ; and if no person provisionally appointed to succeed to the 
office shall be then on the spot, the Governor-General in Council, or 
Governor in Council, as the case may be, shall appoint some person to 
be a temporary l\lember of Council ; and, until the return of the member 
110 absent or unable to attend, the person 1!0 provisionally appoin· 
ted by the Secretary of State in Council, or so appointed by the 
Governor-General in Council, or Governor in Council as the 

case may be, shall execute the office to which he shall have been 
appointed, and shall have all the powers thereof, and shall receive half 

the salary of the !\lember of Council whose place he supplies, and also 
half the 15alary of his office under the Government of India, or the 

Government of either of the Presidencies, as the case may be, if he 

hold any such office, the remaining half of such last named salary 
being at the disposal of the Government of India, or other Government 
as aforesaid : Provided always, that no person ~hall be appoin~d a 
temporary 'Member uf the said Council who might not have been ap

f"linte<i &!< hereinbfofore p1·ovicled to fill the vacancy supplied by 
.. nrh temporary appointment. 

28. It "hall he lawful for the Governors of the Pre~iclencies of 

Governors of Fort 
Saint George and 
Bombay may make 
rules for the con
duct of busiu&s in 
'heir Councils 

Fort Saint George and Bombay, respectiveiy, 
from time to time to make rules and orders for 

the conduct of business in their Councils, and 
any order made or act dune in accordance 

with such directions, except as hereinafter 
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provided respecting Jaws and regulations, shall be deemed to be the 
order or act of the Governor in Council. 

29. For the better exercise of the power of making laws and 

Power to eummo~ regulations hereinafter vested in the Governofll 

of the said Presidencies in Council respectively, 

each of the said Governors shall, in addition to 

the members whereof his Council now by law 

consists, or may consist, termed herein ordinary 

additional members 
to the Councils of 
Fort Saint . George . 
and Bombay for the 
purposes of making 
laws and regnla
tions · members, nominate to be additional members, the 

Advocate-General of the Presidency or officer acting in that capacity, and 

such other persons, notless than four nor more than eight in number, as 

to him may seem expedient, to be members of Council, for the puf)>O!:'e 

of making laws and regulations only; and such members shall not be 

entitled to sit or vote at any meeting of Council, except at meetings 

held for such purpose ; provided, that no less than half of the 

persons so nominated shall be non-official persons, as hereinbefore 

described ; anil that the seat in Council of any non-official member 

accepting office under the Crown in India shall be vacated on such 

acceptance. 

30. Every additional member of Council so nominated shall be 

Such members 
to be appointed for 
two years 

summoned to all meetings held for the purp01;e 

of making laws and regulations for the term of 

two years from the date of such nomination. 

31. It shall be lawful for any such additional member of Council 

Resignation of 
additional mem-
bers 

shall become vacant. 

to resign his office to the Governor of the Pre

sidency ; and on acceptance of such resignation 
by the Governor of the Presidency, such office 

32. On the event of a va~:ancy occurring by the death, accept-

Power to fill up 
vacancy in the 
number of addition
al members 

ance of office, or resignation accepted in manner 

aforesaid, of any such additional Member of 
Council, it shall be lawful for the Governor of 

the Pre~idency to summon any person as addi

tional :Member of Council in his place, who shall exercise the same 

functiona:; until the termination of the term for which the additional 

member so dying, accepting office, or re~igniug, was nominated : 

Provided always, it shall not be lawful for him by such nomination to 



'rliE iNDiAN cotrNcrts ACT, 1861 

dimini~h the proportion of non-official members hereinbefore directed 

to be nominated. 
33. No law or regulation made by any such Governor in 

No law to be 
invalid by reason of 
incompleteness of 
number "of non
official members 

Council in accordance with the provisions of · 
this Act shall be deemed invalid by reason only 
that the proportion of non-official additional 
members hereby established was not complete· at 

the date of its introduction to the Council or its· 

enactment. 
34. At any meeting of the Council of either of the said Presi

dencies from which the Governor shall be 
Senior ci vii ordi

nary Member of 
Council to preside 
in absence of 
Governor of Presi
dency 

absent, the senior civil ordinary Member of 
Council present shall preside i and the power 
of making laws and regulations hereby vested in 
such Governor in Council shall be exercised 

only at meetings of such Council at which the 
Governor or some ordinary Member of Council, and four or more 
Members of Council (including under the term Members of Council 

~uch additional members as aforesaid, shall be present and in any case 
of difference of opinion at meetings of any such Council for making 

laws and regulations, where there shall be an equality-of voices, the 
Governor, or in his absence the senior member then presiding, shall 
have two votes or the casting vote. 

35. The Governor-General in Council shall, as soon as convenient 

Governor-General 
to fix first meeting of 
councils of Presiden
cie.; for making laws 
and regulations •• &c. 

may appoint the time for the first meeting 
of the Councils of Fort Saint Georg~ and 

Bombay respectively, for the purpose of making 
Ia ws and regulations under this Act ; and the. 
Governors of the said Presidencies respectively 

~:<hall summon to such meeting as well the additional Councillors 
appointed by and under this Act lUI the ordinary Members of the 
!<aid Couucil~<. 

3G. It shall be lawful for evPry l<llCh Governor to appoint all 

Governorsof 
Presidencies to ap
point subsequent 
meetings, and ad
journ them 

subsequent times and places of meeting of his 
Council for the purpose of making laws and 
regulations under the provisions of this Act, and 
to adjourn or from time . to time to authorize 
t~ucb senior ordinary MemLer of Council in his 



abeenoe to adjourn any meeting fot making lawl and regulation!! from 
time to time and from place to place. 

37. Previously to the first of such meeting11 of their Cooncila for 

Rules for co~duc~ 
of buainesa at 11nch 
meetings 

the purpose of making la'llnl and regulation! 

under the provisions of this Act, the Gi>~PrDOI'!! 
of the said Pre~<idencies in Council ret<peetively 

shaU make rules for the concluct of business at 

such meetings, subject to the sanction of the Go~ernor-General in 

Council ; but such rules may be subsequently amended at meetings for 

the purpose of making laws and regulations, snbject to the &!'Sent of 
the Governor: Provided always, that it shall be lawfnl fur the Govt-r· 

nor-Generaltn Council to disallow any such rule, and render the s~me 
of no effect. 

S8. No business shall be transacted at any meeting of the Coun

Busineaa io be 
tr&nsacted at such 
meetings 

cil of either of the t<&id Presidencies for the 

purpose of making laws and rPgnlations (except 

as last hereinbefore provided. other than the 
coni>ideration and enactment of measures introduced into sncb Council 

for the purpose of such enactment; and it shall not be lawful for any 

member or additional me~ber to make, or fOI" the Council to entertain 
any motion, unless such motiou shall be fOI" leave to introduce !lOme 
measure as aforesaid into Council, ur have reference to some measure 
actually introduced thereinto : Provided always, that it t;hall not be 

lawful for any member or additional member to introduce without the 

previous sanction of the Gi>vernor, any measure affecting tbe puLHc 

revenues of the Presidency, or by which any charge shall be iwpo;;ed 

on such revenues. 
39. When any law or regulation has been made by any such 

Governors to as
sen' to laws and 
regulations of Pre
sidencies 

Council at a meeting for the pUTpose of making 

laws and regulations as aforesai•l. it shall be 

lawfnl for the Governor, whethPr be shall or shall 

not Lave been pre~ent in Ct>uncil at such meet· 

ing, to declare that be a.R~nts to, or "-ithlwl.ls hi~< lll'!'ent from the 1'allle. 

40. The Governor shall transmit forthwith an authentic copy of 

Go-.ernor-General 
to assent to laws 
and regulations of 
Presidencies 

every law or reguLJ.tion to which l1e shall have 

so declared his assent to tLe GovE-rnor-General ; 
and nu such 4woc regulation shall have .. alidity 

nntil the Governor-General shall haw aso;o~-nted 
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thereto, and such aRsent sh'all have been Rignified by him to and publi

~hed by the Governor : Provided always, that in every case where 
the Governor-General shall withhold his assent from any such 

law or regulation, he shall signify to the Governor in Writing .his 
reason for so withholding his assent. 

41. Whenever auy such law or regulation shall have been assent

Power of the 
ed to by the Governor-General, he shall trans~ 
mit to the Secretary of State for India an au

thentic copy thereof ; and it shall be lawful for 
Crown to disallow 
laws a. n d regula
tion of Presidencies 

Her Majesty to signify, through the Secretary of 

State for India in Council, her disallowance of such law or regulation' 
and such disallowance shall make void and annul such law or .regula
tion from or after the day on which such Governor shall make known 
hy proclamation, or by signification to the Council, that he ha~ receiv-. 
ed the notification of such disallowance by Her Majesty. 

42. The Governor of each of the said Presidencies in Council 

Extent of power 
of Governor of Pre
sidency in Council 
to make laws 

shall have power, at meetings for the purpose 

of making laws and regulations as aforesaid, 

and subject to the provisions herein contained 
to make laws and regulations for the peace and 

good government of fUCh Presidency, and for that purpose to repeal 
and amend any laws and regulations made prior to the coming into 

operation of this Act by any authority in India, so hr as they affect 
such Presidency: Provided always, that such Governor in Council' shall 
not have the power of making any laws or regulations wh~ch· shall in 
any way affect any of the provisions of this Act, or ·Of any othe~; Act 
of Parliament in force or hereafter tl) be in force in such Pr.esidency~ · 

43. It shall not be lawful for the Governor in Council of either 

Governor of Pre
aidency, except with 
sanction of Gover
nor-General, not to 
make or take into 
consideration laws 
and regulations for 
certain purposes 

of the aforesaid Presidencies, except with the 
sanction of the Governor-General, p~eviou"siy 
communicated to him to make .regulations or tak~ 
into consideration any law or regulation for any 
of the purposes next hereinafter mentioned ; 

that is to say, 

1. Affecting the Public Debt of India, or the customs duties, or 
any oth~>r tl'IX or duty now in forca and imposed by the authority of 
the Government of India for the general ~urposes ofsqch Govermnent ; 
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2. Regulating any of the current coin, or the issne of any hill~. 
notes, or other paper currency : 

3. Regulating the conveyance t,f letter8 by the post office or 
messages hy the ele~tric telegraph within the Presidency: 

4. Altering in :my way the Penal Code of India, a1:1 establishe•l 

by Act of the Governor-General in Council, No. 42 of 1860•: 

5. Affecting the religion or religious rites and u~:~ages of any 
class of Her Majesty's subjects in India : 

6. Affecting the discipline or maintenance of any part of Her 
Majesty's Military or Naval Forces: 

7. Regulating patents or copyright: 

8. Affecting the relations of the Government with foreign princes 

or states : 

Provided always, that no law or provision of any law or regula

tion which shall have been made by any such Governor in Council, and 
assented to by the Governor-General as aforesaid shall he deemed in· 
valid only by reason of its relating to any of the purposes comprised 

in the above list. 

44. The Governor-General in Council, so soon as it shall appear 
to him expedient, shall, by proclamation, extend 

Governor-General 
may e s t a b li s h 
Councils for mak
ing laws and regula
tions in the Pre
sidency of Fort 
William in Bengal, 
&o. 

the provisions of this Act touching the making 
of laws and regulations for the peace and goo!l 
government of the Presidencies of Fort St. 

George and Bombay to the Bengal Division of the 
Presidency of Fort William, and shall specify in 
such proclamation the period at which such pro

visions shall take effect, and the number of councillors whom the 
Lieutenant-Governor of the said division may nominate for his assist

ance in making laws and regulations ; and it shall be further lawful 

for the Governor-General in Council, from time to time and in his 
discretion, by similar proclamation, to extend the same provisions to 
the territories known as the Nllrth-Western Provinces and the Punjab 

re~>pectively. 

• ~}lould be "~o. 45," 



THE INDIAN COUNCILS ACT, 1861 xlix 

45. Whenever such proclamation as aforesaid shall have been 
issued regarding the said division or territorie.s 

Constitution of respectively, the Lieutenant-Governor thereof 
such Councils 

:shall nominate, for his assistance in making 
laws and regulation~, such number of councillors as shall be in such 
proclamation specified ; provided, that not less than one-third of such 
councillors shall in every case be non-official persons, as hereinbefore 
described, and that the nomination of such councillors shall be 
f\ubject to the sanction of the Governor-General ; and provided 
further, that at any meeting of any such Council from which the 
Lieutenant-Governor shall be absent, the member highest. in official rank 
among those who may hold office under the Crown shall preside ; and 
the power of making laws and regulations shall be exercised only at 
meetings at which the Lieutenant-Governor, or some member holding 
office as aforesaid, and not less than one-half of the members of Coun
cil summoned as aforesaid, shall be present ; and in any case of 
difference of opinion at any meetings of such Council for making laws 
and regulations, where there shall be an equality of voice, the Lieute
nant-Governor, or such member highest in official rank as afore·said 
then presiding, shall have two votes or the casting vote. 

46. It shall be lawful for _the Governor-General, by proclamation 

Power to consti
tute new provinces, 
and appoint Lieu
tenant-Governors 

as aforesaid, to constitute from time to time new 
provinces for the purposes of this Act, to which 

the like provisions shall be applicable ; and fur
ther to appoint from time to time a Lieutenant-

Governor to any province so constituted as aforesaid, and from time to 
time to declare and limit the extent of the authority of such Lieute
nant-Governor, in like manner as is provided by the Act of the seven~ 
teenth and eighteenth years of Her Majesty, chapter seventy-Seven, 
res~ting the Lieutenant-Governors of Bengal and the North-Western 
Provinces. 

47. It shall be lawful for the Governor-General in Council, by 

Power to • aiter 
boundaries of presi
dencies, &c. by 
proclamation 

such proclamation as aforesaid, to fix the limits 
of any presidency, division, province, or territory 
in India for the purpose of this Act, and further 
by proclamation to divide or alter from time to 

time the limits of any such presidency, division, province, or territory 
for the said purposes: Provided alwayl!, that any l11w or regulatio!J 

G 
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made by the Goveruur or Lienteuant-Ht•YI'fln•r in t\•uucil rof a11y 

pre~i,Jency, divi~iun, provinee, or territory ~!Jnll coutiune in forl'e iu 

any part thereof which may be severl'<l tl ... refrum by auy tillch 

proclamation, uutiltmpet·tiedctl by law ur· re~,;ulatiou uf the Uovernur

fleneral in Council, or of 'he Governor or Lieuteuant-Governor in 

Council of the presidency, division, province, or tt>rritory, to which 
such parts may become annexed. 

' 48. It shall be lawful for every such Lieutenant-Governor in 

Council thuR constituted to make laws fur the 
Powers of newly 

constituted Lieu
tenant-Governors in 
Council 

peace and good government of his re~pective 

division, province, or territory, and. except as 

otherwise hereinbefore specially provided, all 
the provisions in this Act contained respecting the nomination of addi
tional members for the purpose of making laws and regulations for the 

Presidencies of Fort Saint G~orge and Bombay, and limiting the power 

of the Governors in Council of Fort Saint George and Bombay fur 

purpose of making laws and regulations, and reBpecting the conduct of 

business in the meetings of such Councils fur that purpose, and res· 

pecting the power of the Governor-General to declare or withhold 
his assent to laws or regulations made by the Governor in Council of 

Fort Saint George and Bombay, and respecting the power of Her 

Majesty to disallow the same, shall apply to laws or regulations to be 

so made by any such Lieutenant-Governor in Council. 

49. Provided always, that no proclamation to be made by the 

Previous assent 
of the Crown neces
sary to give validity 
to proclamation 

Governor-General in Council under the provisions 

of this Act for the purpose of constituting any 

Council for the presidency, division, proviuce, 
or tGrritorie hereinbefore named, or any other 

provinces, or for altering the boundaries of any presidency, division, 
province, or territory, or constituting any new province for the purpose 
of this Act, shall have any force or validity until the sanction of Her 
Majesty to the same shall have been previously signified by the Secre
tary of State in Council to the Go\'"ernor-General. 

50. If any vacancy shall happen in the office of Governor-General 

Provision for the 
supply of tha office 
of Governor-Gene
ral in certain cir
cumstances 

of India when no provisional succes~or shall be 

in India to supply such vacancy, then and in 

every such ease the Governor of the Presidency 

of Fort Saint George vr the Governor of the 

Presidency of llombay who ~hall have Leen 
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tirst appointed to the oltice of Governor by Her l\Iajesty, shall hold 

a11tl execute the said office of Governor-General of India and Governor 

of the Pre~idency of Fort William in Bengal until a successor shall 

arrive, or until some person in India shall be duly appointed 

thereto; ami every such acting Governor-General shall, during the time 

of his continuing to act as Huch, have and exercise all the rights and 

powerij of Goveruor-General of India, and shall be entitled to receive 

the emolumeuts and advantages appertaining to the office by him 

~upplied, lluch actiug Governor-Geneml foregoing· the salary and 

allowances appertaining to the office of Governor to whicb he stands 

appointed ; and snch oltice of Governor shall be supplied for the 

time during· which such Governor ~hall be supplied for the time which 

tsttch Govemor shall act as Governor-General, in the manner directed 

iu section sixty-three of the Act of the third and fourth years of King 

William the Fourth, chapter eighty-five. 

51. If, on such vacancy occurring, it shall appear to the Governov, 

who by virtue of this Act shall hold and execute 
If it appears to 

the Governor neces
~at·y to exerci~e 
p o w c r s before 
taking his seat in 
Council, he may 
make his appoint
ment, &c. known by 
proclamation 

the said ollice of Governor-General, necessary to 

exercise the powers thereof before he .shall have 

taken his seat in Council, it shall be lawful for 

him to make known by proclamation nis appoint

ment and his intention to assum; the said office of 

Governor-General ; and after such proclamation, 

and thenceforth until h
1
e shall repair to the place 

where the Council may assemble, it shall be lawful for him to exercise 

alone all or any of the powers which might be exercised by the Governor

Gcneml in Council, except the power of making laws and regulation·a; . 

aud all acts done in the exercise of the said powers, except as afore.said, 

hhall be of the same force and effect as if they had been done by the 

Governor-General in Council ; provided, that all acts done in the said 

Council after the date of such proclamation, but before the communi

cation thereof to tmch Council, shall be valid, subject nevertheless 

to rl'vocation or alteration by ~uch Governor who ~>hall have . so 

a~~•mt~>d thP t'aid ullic~> of Guvl'rnor-GP-neral and from, the date of the 

\':lt':mcy '"'<'lilTing, nnt il ~nl'h Gnn•rnor ~hall ha\'P &RRnme!l the flaid 

ulli<'e uf Gu,·•·rllua·-Gmwral. the provi~ium: of ~<ection F~ixty-two of the 

.\ct of th .. thir•l :m•l fourth ,p·ar~ of Kiug William the Fourth, chapter 

t!ighty-tive, bhall ue 111111 tile 1!111111! are declare!l to be .applicable to the 
ca~e. 
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52. Nothing in this Act contained shall he held to derogate from 
or interfere with (except as hereinbefore express
ly provided) the rights vested in Her Majesty, 
or the ·powers of the Secretary of State for 
India in Council, in relation to the Government 

Nothing in this 
Act shall derogate. · 
from the powers of 
the Crown or 
Secretary of State 
for India in Coun
cil 

of Her Majesty's dominions in India, under any 
law in force at th!' date of the passing of this 

Act; and all things which shall be done by Her Majesty, or by the 
Secretary of State as aforesaid, in relation to such Governmt>nt, shall 
have the same force and validity as if this Act had not been passed. 

53. Wherever any act or thing is by this Act required or au
thorized to be done by the Governor-General or 

Meaning of term · f F ... in Council " by the Governors of the PresidenCies o ort 
Saint' George and Bombay in Council, it is not 

required that such act or thing should be dune at a meeting for making 
laws and regulations, unless where expressly provided. 
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y 

AMENDING AND REVISING ACTS 

(i) THE GOVERNMENT OF INDIA ACT, 1865 

(28 and 29 Viet., Ch. 17) 

AN ACT TO ENLARGE THE POWER OF THE GOVERNOR-GENERAL 

OF INDIA IN COUNCIL AT MEETINGS FOR MAKING LAWS AND REGU· 

LATIONS AND TO AMEND THE LAW RESPECTING THE TERRITORIAL 

LIMITS OF THE SEVERAL PRESIDENCIES AND LIEUTENANT·GOVER• 

NORSHIPS IN INDIA. 

(9TH MAY, 1865] 

[P1·eamble recites 24 and 25 Viet., Ch, 67, 8. 22] 

1. The Governor-General of India shall have power at meetings 

Power to make 
laws for all British 
subjects in territo
ries of allied Prin· 
ces in India 

for the purpose of making laws and regulations, 
to make laws and regulations fot all British 
subjects of Her Majesty within the dominions ·of 
Princes and States in India in alliance with Her 
Majesty whether in the service of _t!J_e Govern

ment of India or otherwise. 

2. The preceding section shall be read with and taken as part 

Preced ins section 
to be read as part of 
section 22 of recit
ed Act 

of section twenty-two of the said Act of the 
twenty-fourth and twenty-fifth years of Her 
Majesty, chapter sixty-seven. 

3. (Rep. 41 and 42 Viet., Ch. 79 (S. L. R.) 

4. It shall be lawful for the Governor-General of India in Conn-

Power to Gover· cil from time to time to declare and appoint, by 
nor-General to ap- proclamation, what part or parts of the Indian 
point territorial li
mits of Presiden
ciea &o. by procla
mation 

territories for the time being under the domi
nion of Her Majesty shall be or continue sub· 
ject to each of the Presidencies and Lieutenant· · 

Governorship8 for the time being subsisting in such territories, and to 
make ~;ncb di~;tribution and arrangement or new distribution and ar
ungement of tmch territories into or among tmch Presidencies and 
Lieutenant-Gowruort;l,ip,; a~; to the tsaid Governor-General in Council 
may !Set' HI expedient. 
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5. Provided always that it shall be lawful for the Secretary of 

Power to Secre
tary of State in . 
Council to signify' 
disallowance of 
such proclamation. 
Royal Sanction ne
cessary to transfer 
af entire districts 

State in Council to ~ignify to tltfl ~aid Governor· 

General in Council his disallowance of any pro

clamation : and provided furthE'r that nn such 

proclamation for the purpose of transferring an 

entire Zilla or district from one Presidency to 

another, or from one Lieutenant-Governorship to 

another, shall have any force or valhlity until the 

sanction of Her Majesty to the same shall have been previouely 

signified by the Secretary of State in Council to the Goverm•r-Geneml. 

Cii) THE GOVERNMENT OF INDIA ACT, 1869 
(32 and 33 Viet., Ch. 97) 

AN ACT TO AMEND IN CERTAIN RESPECTS THE ACT FOR THE 

BETTER GOVERNMENT OF INDIA. 

[P1·eamble Recites 21 and 22 Viet., Ch. 106]. 

~. After the passing of this Act, all vacancies !hat shall take 

Vacancies in Coun- place in the said Council shall be filled up by 
cil of India. appointment by the Secretary of State. 

2. Every member of the said Council who shall, after the pa~siug 
of this Act, be so appointed, shall be appointed 

Term of office for a term of ten years, and except as herein

after provided, shall not be re-eligible. 
3. It shall be lawful for the Secretary of State to re-appoint for 

Re-appoin1tment 
of a. member for 
further period of 
five years 

a. further period of five years any person whobe 

term of office as member of Council under this 

Act, shall have expired, provi<led such re-appoint

ment be made for ~pecial reations of public 

advantage, which reat!ons shall be set forth in a minute t!igned by the 

said Secretary of State, and laid before both Houses of Parliameut. 
,... 4. Except as herein otherwi~e provided all the provi~ions of the 

Former Acts to 
apply t o future 
members 

said recited Act, and of any other Act of Parlia-

ment relating to mPmhers of the Council of 

Jn,Jia, ~hall apply to lllPlllht'rs :lppoint<'d under 

thE' provisiom: of thiR Aet. 

5. [' ... omitted :lS h!'ing ~peut]. 
6. Any member of Council may by writiug uuJer his !nun!. which 

~hall be recorded iu the miuutee of the Couucil. 
Resignation 

office 
of 

resign his office ; * • 
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7. If at •my timf' hert>aft<'r it t<honld appear·to Parliament 

l'rovision ~~~ to 
future changes in 
the constitution of 
Council 

expe•lient to reduce the· number or utherwh;e to 
<leu! with the coustitntiuu uf the ~:~aid Oouucil, no 
member of Council who hat~ not served in his 
oflice fur a period of ten years shall be entitled 

to claim any compensation for the loss of his 
office, or for any alteration in the terms and conditions under which 
the Name iR held. 

8. The appointments of the ordinary members 9f the Governor-

' General's Council, and of the members of Council 
Appointment of 

ordinary members 
of the Governor· 
General's Council 
and of the Presiden-
cies 

of the several presidencies " 
made by Her Majesty by 
Royal Sign Manual. 

" 
0 shall • " * be 

warrant under her 

{iii) THE INDIAN COUNCILS ACT1 1869 

(32 & 33 Viet., Ch. 98) 

AN ACT TO DEFINE THE POWERS OF THE GOVERNOR-GENERAL 

OF I:SDIA IN COUNCIL AT MEETINGS FOR MAKING LAWS AND REGU

LATIONS FOR CERTAIN PURPOSES. 

Whereas doubts have arisen as to the extent of power of the 
Governor-General of India in Council to make laws binding upon native 
Indian subjects beyond the Indian territories 11nder the dominion of Her 

)lajPRty, 
And whereas it is expedient that better provision should be made · 

in other ret-~pects for the exercise of the power of the Governor-Genera.l 
in Council, 

Be it <.>nacted by the Queen't! MoRt Excellent Majesty, by and with 
the advice and const>nt of the . Lords Spiritual and Temporal, and 
Cnnunom; in this pre><ent Parliament aRsembled, imd by the authority 
uf the !<ame, aK follows :-

1. From and after the passing of this Act, the Governor-General 

Power to make 
bws for native 
Indian subjects 
beyond the Indian 
t~rritorios. 

of India in Council shall have power at meetings 
for the purpose of making laws and regulation.s 
to make laws and regulations for all persons be
ing native Indian subjects of Her Majes~y, Her 
heirs and sncoet<80rs, without and beyond, as well 

ad within the lwliau territnri<.>s ulllle·r the dominion of Her Majesty. 
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2. No law heretofore passed by the Governor-General of India, 
or by the Governors of Madras and Bombay, 

Former laws t~ 
be valid respectively in Council, shall be deemed to be 

invalid solely by reason of its having reference 
to native subjects of Her Majesty not within the lurlian, territories 
under the dominion of Her Majesty. 

3. Notwithstanding anything in the Indian Council>:! Act or in any 

Power to repeal 
or amend certain 
sections of 3 and 5, 
Will. 4, c. 85 

other Act of Parliament contained, any law or 
regulation which shall hereafter be made by the 
Governor-General in Council in manner in the 
said Indian Councils Act provided shall not be 

invalid by reason only that it may repeal or affect any of the provisions 
of the said Act of the third and fourth years of King William the 
Fourth, chapter eighty-five, contained in sections eighty·one, eighty-two, 
eighty-three, eighty-four, eighty-five and eighty-six of the said Act. 

(iv) THE INDIAN COUNCILS A~T. 1870 
(33 Viet., Ch. 3.) 

AN ACT TO MAKE BETTER PROVISIONS FOR MAKING LAWS AND 

REGULATIONS FOR CERTAIN PARTS OF INDIA, AND FOR CERTAIN 

OTHER PURPOSES RELATING THERETO. 

Whereas it is expedient that provision should be made to enable 
Governor-General of India in Council to make regulations for the peace 
and good government of certain territories in India otherwise that at 
meetings for the purpose of making laws and regulations held under 
the provisions of the Indian Councils Act, 1861, and also for certain 
other purposes connected with the Government of India. 

Be it enacted by the Queen's Most Excellent Majesty, by and with 
the advice and consent of the Lords Spiritual and Temporal, and Com
mons, in this present Parliament assembled, and by the authority of 
tlui same, as follows:-

1. Every Governor of a Presidency in Council, Lieutenant

Power to Execu· 
tive Government of 
British India. to 
make regulations 
for certain parts 
thereof. 

Governor, or Chief Commissioner, whether the 
Governorship, or Lieutenant-Governorship, or 
Chief Commissionership be now in existence or 
may hereafter be established, shall have power 
to propose to the Governor-General in Council 
drafts of any regulations, together with the 

reasouP for proposing the same, for the peace and government of any 



THE IXDIAN COCXCILS ACT, 1870 I vii 

part or parts of the territories nndt>r his Government or administration 

to which the Secretary of State for India shall from time to time by 

rt>solution in Council declare the provisions of this section to be appli

cable from a date to be fixed in such resolution. 
An•l the Governor-General in Council ~;hall take such drafts and 

reat~~ms into cont>ideration ; and when any ,;ncb draft shall have been 

approved of by the Governor-General in Council and shall have 
received the Governor-General's aRseot, it shall be published in the 

Gautte of India and in the local Ga?.ettes, and shall thereupon have 

like force of law and be subject to the like disallowances as if it had 

been made by the Go-rernor-Geoeral of India in Council at a meeting 

for the purpose of making laws and regulations. 

Tbe Secretary of State for India in Council may from time to time 

withdraw such power from any Governor, Lieutenant-Governor or Chief 

Commis~;iooer, on whom it bas been conferred, and may from time to 

time re~tore the same as be shall think fit. 

2. The Governor-General shall transmit to the Secretary of 

Copies of regu
lations to be sent 
to Secretary o f 
State Subsequent 
enactments to con
trol regulations 

State for India in Council an authentic copy: of 
every regulatio~ which shall have been .made 
under the provisions of this Act ; and all laws 
or regulations hereafter made by the Governor
General of India in Council, whether at a 
meeting for the purpose of making laws and 

rt>gulationfl, or under the said provisions, shall control and supersede any 

regulation in anywise repugnant tht>reto which shall have been made 
undt>r the same provisions. 

3. Whenever the Governor-General in Council shall hold. a 

Lieutenant-Gover
nors and Chief 
Commissioners to 
be members ~z
offu;io of Governor
General's Council 
for the purpGse of 
making laws and 
regulations 

meeting for the purpose of making laws and · 
regulations at auy place within the limits of any 
territories now or hereafter placed onder the 
administration of a Lil'utl'oant-Governor or a 
Chief Commissioner, the Lieutenant-Governor or 
Chil'f Commissioner respectively shall be a
officio an Additional Member of the Council of the 
Governor-General for that purpose, in excess (if 

Jlll('essary) of the maximum number of twelve specified by the said Act. 
-1. Sl'ctioo forty-nine of the Act of the third and fourth years 

Section ..,9 of 3 of King William the Fourth, chapter t:ightr 
and 4, Will. 4, c. 85 five, is hereby repealed, 
repealed 

H 
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5. Whenever any measure shall be proposed before the Governor

Procedure in case 
of difference bet
ween the Governor- · 
General and the 
majority of his 
Council 

General of India in Council whereby the 

safety, tranquility, or interests of the Briti~h 

possessions in India, or any part thereof, may 

be, in the judgment of the 8nid Governor-General 
essentially affected, and he !!hall be of opinion 
either that the measure proposed ought to be 

adopted and carried into execution, or that it ought to be suspended 
or rejected, and the majority in Council then present shall dissent from 
such opinion, the Governor-General may on his own authority and res.. 
polisibility, suspend or reject the measure in part or in whole, or adopt 
and carry it into execution, but in every such case any two members of 

the dissentient majority may require that the said suRpension, rejection, 
or adoption, as well as the fact of their dissent, shall be notified to the 
Secretary "Of State for India, and such notification shall be accompanied 
by copies of the minutes (if any) which the Members of the Council 

sl~all have recorded on the subject. 
6. Whereas it is expedient that additional facilities should be gi .-en 

for the· employment of natives of India, of {>roved 

merit and ability, in the Civil Service of Her 

Majesty in India : Be it enacted, that nothing in 
the "Act for the Government of Iudia," twenty 

Power to appoint 
natives of India to 
certain offices with
out c e r t i fi. c a t e 
from the Civil Ser
vice Commissioners one and twenty-two Victoria, chapter one hundred 

and six, or in the " Act to confirm certain appointments in India, and to 
amend the law concerning the Civil Service there," twenty-four and 
twenty-five Victoria, chapter fifty-fonr, or in any other Act of Parliament 
or other law now in force in India, shall restrain the authorities in India 
by whom appointments are or may be made to offices, places, and employ
ments in the Civil Service of Her· Majesty in India from appointing 
any native of India to any such office, place, or employment, although 
such native shall not have been admitted to the said Civil Service of 
~ndia in manner in section thirty-two first mentioned Act provided, but 

subject to such rules ae may be from time to time prescribed by the 
Ggvernor-General in Council and sanctioned by the Secretary of State 
in Council, with the concurrence of a majority of members present ; 
and that for the purpose of this Act the words " natives of India" 
s.hall include any person born and domiciled witbin the dominions of 
Her Majesty in India, of parents habitually resident in Iudia, and not 
established there for temporary purposes only ; and that it shall-be 
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lawful for the Go\"ernor-General in Council to define and limit from time 
to time the qualification of 'natil"e of India' thus expres..<:ed ; provided 

that ewry resolution made by him for such purpose shall be tmbject to 
the ~;auction of tht> Secretary of State in Council, and shall not have 

force until it has been laid for thirty days before both Houses of 

Parliament. 

(vi THE INDIAN CO"C'NCILS ACT, 1871 

(34 & 35 \'"ict., Ch. 34.) 

A..'i ACT TO EXTE!\""D Di CEBTADi RESPECTS THE POWER OF LOCAL 

LEGISL.\TUBES Di ISDIA. AS REGARDS El:"ROPEA..'i BRITISH SCB

JECTS. 

\\berea" it is expedient that the power of making laws anrl 
regulations conferred on Go,·ernors of Presidencies in India in Council 

by the Indian Councils Act, 24 & 25 \'"ict., c. 67, sec. 42 should in 
certain respects be extended : 

Be it enacted by the Queen's llost Excellent Majesty, by and 

with the adl"ice and consent of the Lords Spiritual and Temporal, and 

Commons, in this present Parliament assembled, and by the authority 
of the same, as follows :-

1. Xo law or regulation heretofore made or hereafter to be made 

Power to Local 
Legi~latures to con
fer jarisdiction over 
European British 
subjects to Magis
trates in certain 

by any Governor or Lieutenant-Governor in 
Council in India in manner prescribed by the 

aforesaid Act shall be invalid only by the reason 

that it confers on llagistrates, being justices of 

the peace, the same jurisdiction over European 

British subjects as such Governor or Lieutenant-
Go,·ernor in Council, by rt"gulation made as aforesaid, could have 

lawfully conferred or could lawfully confer on liagistrates in the 
e-.rP.rci,;e of authority over natil"es in the like cases. 

2. W"hen evidenct> has bet'n given in any proceeding under this 

Committal of de
fendant (being an 
European British 
subject) to W1e 
High Court. (Indian 
Act No. XXV of 
1881, s. 2:2C) 

Aet l>f"fure a llagi~trate, l>f"ing a ju~tice of the 

peace, whid1 npp«>ars to Lt> sufficient fur tLe 

cunvictil•n of the accu,o;ed person, l>f"ing an 

European Briti,I.J sulojeet, of an offt>nce for which, 
if a nati,·e, he would under exi8tiog law l>f" 

trial.ole exdu,;ively before the Court of Sessions, 
or whi..-h, iu the ol•iuion of the :\lagihtrate is oue which ought to be 
tried l•y the High Court, the a..-cu,;ed per:>un, if Eucb European British 
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subject, shall be eent for 

Court. 

trial by the Magistrate Lefore the lligh 

3. And whereas by an Act passed by the Governor-General of 

Power to local 
Legislatures to 
amend and repeal 
certain laws 

India in Council, Indian Act No. XXII of 1870, 

it is provided that certain Acts heretofore passed 

by the Governors of :Madras and Bombay res· 
pectively in Council, and by the Lieutenant· 

Governor of Bengal in Council. shall, so far as regards the liability of 

E~ropean Briti!.'h subject to be convicted and punished thereunder. be 
and be deemed to be as valid as if they bad been passed by the 
Governor-General of India in Council at a meeting for the purpose of 
making laws and regulations: Be it further enacted, that the said 

Governors and Lieutenant-Governors in Council respectively shall have 

power to repeal and 'amend any of the said Acts to be passed under 

the provisions of the Indian Councils Act. 

(vi) THE INDIAN COUNCILS ACT, 1874 

(37 & 38 Viet., Ch. 91) 

AN ACT TO AMEND THE LAW RELATING TO THE COUNCIL OF THE 

GOVERNOR-GENERAL OF INDIA; 

Whereas it is expedient to amend the law relating to the Council 

of the Governor-General of India : 

Be it enacted, etc., etc. * • * * * as follows : 

1. It shall be lawful for Her 1\Iajesty, if she shall ,;ee tit, to 

Power t.o appoint 
ordinary Member of 
Governor-General in 
Council for public 
works pu!poses 

increase the numLer of the ordinary member11 of 

the Council of the Governor-General of India to 

six, by appointing any person, from time to time, 

by warrant under Her Royal Sign :Manual to be 

an ordinary member of the said Council in 

addition to the ordinary members thereof appointed under section three 
of the" Indian Councils Act, 18Gl," and under F-ection eight of the 

Act of the thirty-t<econd aml thirty-third years of Her preF-ent lllaje~>ty, 

chapter ninety-seven. The law for the time Leing in force with 

reference to ordinary members of the Council of the Governor-General 

of India shall apply to the person so appointed by Her Majesty under 

this Act, who t;ball be called the member of Council fur public works 

nurnosel!. 
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2. Whenever a member of Council for public works purposes 

Power to reduce 
number of members 
of the Council of 
the Governor-Gene
ral 

shall have been appointed under the first section 
of this Act, it shall be lawful for Her Majesty, if 
she shall see fit, to diminish, from time to time, the 
number of the ordinary members of the Council 
of the Governor-General of India to five, by 

abstaining so long as she shall deem proper from filling up any vacancy 
or vacancies occurring in the offices of the ordinary members of the 
said Council appointed under section three of " The Indian Councils 
Act, 1861," and under section eight of the Act of the thirty-second 
and thirty-third years of Her present Majesty, chapter ninety-seven, 
nut being a vacancy in the office of the ordinary member of Council 
required by law to be a barrister or a member of the Faculty of 
Advocates in Scotland, and whenever the Secretary of State for India 
shall have informed the Governor-General of India that it is not the 
intention of Her Majesty to fill up any vacancy, no temporary 
appointment shall be made to E<uch vacancy under section 
twenty-seven of "Indian Councils Act, 1861," and if any 
such temporary appointment shall have been made previously 
to the receipt of such information, the tenure of office of the person 
temporarily appointed shall cease and determine from the time of the 
receipt of ,;nch information by the Governor-General. 

3. Nothing in this Act contained shall affect the·. provisions of 
section eight of " The Indian Councils Act, 
1861," or the provitiions of section five of the 
Act of the thirty-third year of Her Majesty; 

Power of Gover
nor-General in res
pect of his Council, 
not affected 

chapter three, or any power or authority vested 
by law iu the Governor General of India in respect of his Council or· 
of the members thereof. 

(vii) THE COUNCIL OF INDIA ACT, 1876 

139 Viet., Ch. 7.1 

AN ACT TO AMEND THE LAW RELATING TO CERTAIN 

APPOINTMENTS TO THE COUNCIL OF INDIA. 

Wh~>real! by an Act of the thirty-Recond and thirty-third years of 
the reign of Her present Maje~;ty, chapter ninety-seven (in this Act 
referred to al! the Act uf 1869), it wa~, among other things, provided 
that fhe meauber11 of the Council of India were to huld their offices for 
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a period of ten years, and for such further period as ie in section 
three of the said Act mentioned, 

And whereas, regard being had to the composition of the said 
Council contemplated in section ten of the Act of the twenty· first ami 
twenty-second years of Her present Majesty, chapter one hundred 
and six (in this Act referred to as the Act of 1858), it is expedient to· 
amend the said first-mentioned Act in certain particulars. 

Be it enacted * * * * as follows : 
L Notwithstanding anything in the Act of 1869, the Secretary 

Appointment of 
persons with pro
fessional or other 
qualifications 

of State for India may, if he thinks fit, subject 
to the condition as to the number of appoint
ments hereinafter laid down, appoint any 

person having professional or other peculiar 
qualifications to be a member of the said Council under thi~ 

Act ; and every person so appointed shall hold his office in the same 
manner, and shall be entitled to the same salary, pension, and other 
rights and privileges, and be subject to the same disabilities, as if 
he had been elected or appointed before the passiag of the Act of 

1869. 
Where any person appointed under this Act.is at his appointment 

a member of the Council, his period of his service for the purposes of 

this Act shall be reckoned from the time of his first appointment to 

the Council. 
The special reasons for every appointment under this Act shall be 

stated in a minute of the Secretary of State for India, and shall be 
laid before both Houses of Parliament. Not more than three persons 
appointed under this Act shall be members of the Council at the same 
time; nor shall the provisions of sections seven and ten of the Act of 
1858, with reference to the members of the Council and the qualifica
tions of the major part of the members, be affected by this Act. 

(viii) THE INDIAN COUNCILS ACT, 1892 
(55 & 56 Viet., Ch. 14.) 

AN ACT TO A.l'\!END THE INDIAN COUl'<CILS ACT, lil61. 

Be it enacted by the Queen's 1\Iost Excellent Majesty, by and 

with the advice and consent of the Lord~ Spiritual and Temporal, and 
Commons in this present Parliament assl'nJbled, and by the authority 

of the same, as follows :-
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1. (1) The nuntbt"r of additional members of Council nominated 
Provisions for in- by the Governor-General under the provisions of 

crease of number of section ten of the Indian Councils Act, 1868, 
members of Indian shall be such as to him may seem from time to 
Councils for making 
laws and regula- time expedient, but shall not be less than ten 
tions nor more than sixteen ; and the number of 
additional member~ of Council nominated by the Govemon; of the 
Presidencies of Fort St. George and Bombay respectively under the 

provisions of section twenty-nine of the Indian Councils Act, 1861, 
shall besides the Advocate-General of the presidency or officer acting 

in that capacity, be such as to the said Governors res~;>ectively may 

from time to time expedient, but shall not be less than eight nor 

more than twenty. 
(2) It shall be lawful for the Governor-General in Council by 

proclamation from time to time to increase the number of Councillors 

whom the Lieutenant-Governors of the Bengal Division of the Presi
dency of Fort William and of the North-Western Provinces and Oudh 
respectively may nominate for their assi~tance in making laws and 

regulations : Provided always that not more than twenty shall be 
nominated for the Bengal Division, and not more than fifteen for the 

North-Western Provinces and Oudh. 

(3) Any person resident in India may be nominated an 
additional member of Council under sections ten and twenty-nine of 
the Indian Councils Act, 1861, and this Act, or a member of the Coun

cil of the Lieutenant-Governor of any province to which the provisions 

of the Indian Councils Act, 1861, touching the making of laws and 

regulations, h11ve been or are hereafter extended or made applicable. 
(4) The Governor-General in Council may from time to time 

with the approval of the Secretary of State in Council, make regu

lations as to the conditions under which such nominations, or any of 

them, shall be made by the Governor-General, Governors, ·and 
Lieutenant-Governors, re~pectively, and prescribe the manner in which 
such regulations shall be carried into effect. 

2. Notwithstanding any provision in the Indian Councils Act, . 

1861, the Governor-General of India ·in Conn-
Modification of 

provisions of 24 & 
25 Viet , c. 67 as to 
business at Legisla· 
tive meetings 

cil may from time to time make rules authoris
ing at any meeting of the Governor-General's 
Council for the purpose of making laws and 
regulations the di~cussion of the Annual 
financial Statl'mt"nt of the Governor-General 
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in Council and the asking of questions, hut under such conditions and 
restrictions as to the subject or otherwise as shall be in the said ruleR 
prescribed or declared : And notwithstanding any provisions in the 

Indian Councils Act, 1861, the Governor~ in Council of Fort St. George 
and Bombay, re~pectively 1 ami the Lieutenant-Governor of any 
province to which the provisions of the Indian Couneils Act, 1861, 

touching the making of laws and regulations, have been nuule or are 
hereafter extended or made applicable, may from time to time make 
rules for authori~:~ing at any meeting of their respective Councils for 

the purpose of making laws and regulations the discussion of the 
Aimual Finan-cial Statement of their respective local Governments 
and the asking of questions, but under such conditions and restric
tions aR to subject or otherwise as shall in the said rules applicable 
to such Councils respectively be prescribed or declared. But no 
member at any such meeting of any Council should have power to 
submit or propose any resolution, or to divide the Council in reRpect of 

· any such financial. discussion, or the answer to any question asked 

under the authority of this Act or the rules made under this Act : 
Provided that any rule made ·under this Act by a Governor in Council, 

or by a Lieutenant-Governor, shall be submitted for and shall he 

subject to the sanction of the Governor-General in Council, and any 
mle made under this Act by the Governor-General in Council shall he 
submitted for and shall be subject to the sanction of the Secretary of 
State in Council : Provided also that rules made under this Act shall 
not be subject to alteration or amendment at meetings for the purpose 

of making laws and regulations. 

3. It is hereby declared that in the twenty-second section of thP 

Meaning of 24 & 
25 Viet. c. 67, s. 22; 
3 & 4 Will. IV, c. 
85: & 16 & 17Vict. 
c. 95 

Indian Councils Act, 1861, it was and is intend
ed that the words " Indian territorieR now 
under the dominion of Her Majesty " should be 
read and construed as if the words " or 
hereafter" were and had at the time of the 

passing of the said Act been inserted next after the word " now " and 
further, that the Acts third and fourth, William the Fourth, Chapter 
eighty-five, and sixteenth and seventeenth Victoria Chapter ninety-five 
respectively, shall be read and construed as if at the date of the enact
Jnent thereof respectively, it was intended and had been enacted that 
the said Acts respectively should extend to and include the territories 
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acquired after the dates thereof respectively, by the East India Com
pany, and should not be confined to the territories at the dates of the. 
Maid enactment~ respectively in the possession and under the Govern

uieut of the ~aid Company. 

4. 

Repeal 

(1) 

Sectiou~:~ thirteen and thirty-two of the Indian Uouncils Act, 
1861, are hereby repealed; and it is enacted 

that-

If any additional member of Council or any members of the 

Council of a Lieutenant-Governor appointed 
under. the said Act or this Act shall be ·absent Power to fill up 

vacancv in number 
of additional mem- from India or unable to attend to the duties of 
hers · his office for a period of two consecutive' 

monthR, it shall be lawful for the Governor-General, the Governor, or 
the Lieutenant-Governor to whose Council such additiontll member or 
members may have been nominated (as the case may be) to declat·e, 
hy a notification published in the Government Gazette, that:the seat in 

Council of such person has become vacant. 
(2) In the event of a vacancy occurring by the absence from India, 

inability to attend to duty, death, acceptance of office, or resignation 
duly accepted of any such additional member ot· members of the 
Council of a Lieutenant-Governor, it shall be lawful for the Governor
General, for the Govemor, or for the Lieutenant-Governor, as the 
case may be, to nominate any person as additional member or members, 

as the case may be, in his place ; and every member so nominated 
8hall be summoned to all meetings held for the purpose of making 

laws and regulations for the term of two years from the date of 
~<uch nominaion: Provided always that it shall not be lawful by such 

nomination, or by any nomination made under this Act, to dimi
ni~h the proportion of non-official members directed by the Indian 
Councils Act, 1861, to be nominated. 

5. The local legislature of any province in India may from time 

Powers of Indian 
provincial legis-

to time, by Acts passed und~r and embject to the 
provisions of the Indian Councils Act, 1861, and 

latures 
with the previous ~>anction of the Governor

General Lut nut otherwise, repeal or amend as to that l'rovince any 
law or regulatiuu made either Lefore or after the passing of this Act 
t.y any authurity in India other than that local legislature ; Provided 

that an Act or a provision of an Act made by a local legislature, an4 
I 



bvi APPENDIX 

subsequt'ntly aR~ented to by the Governor-Gent'ral in pursnanct' 

of the Indian Councils Act, 1861, ~<hall not be deemed in\'"ali<l by 
rea~<on only of its requiring the previous sanction f•f the Governor
General under thill flection. 

6. In thill Act-The exprt's~iun, " local 
Definitions legi~<lnture", meane-

(1) The Governor-in-Council fur the purpu~e of making 
l~ws and regulations of the r"spective provinces of Fort St. Gt'orge 
Bombay; and 

(2) The Council for the purpo~<e of making laws and regula
tions of the Lieutenant-Governor of any province to which the pro,;sion" 

of the Indian Councils Act, 1861, touching the making of laws or 
regulations have been or hereafter extended or made applicable. 

The .expression" Province" means a•>y presidency, division, 
province or territory over which the powers of any local legiRI.atore 
for the time being extend. 

7. Nothing in this Act shall detract from or diminish tbe powers 

Saving power of 
Governor·General in 
Council 

of the Governor-General in Council at meet
ings for the purpose of making laws and 
regulations. 

8. This Act may be cited as the Indian Councils Act, 1892 ; 

Short title 
and the Indian Councils Act, 1861, and this 

Act may be cit~d together as the Indian Coun
cils Acts, 1861 and 1892. 

(ix) THE INDIAN COUNCILS ACT, 1904 
AN ACT TO AMEND INDIAN COUNCILS ACT OF 187 4 

Whereas it is etc. etc. 
follows:-

. . . * * * Be it enacted • • • a11 

1. In section one of the Indian Councils Act, 1874, the words 
" who shall be called the member of council fur public works " and in 
t:ection two of the same Act the words ' for pu~lic works ' are hereby 

rl'pealed. 
2. The Act shallloe cited as the Indian Councils Act, 190!. 
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(x) THE COUNCIL OF INDIA ACT, 1907 
AN ACT TO AMEND THE LAW AS TO THE COUNCIL OF INDIA . 

Be it enacted by the King's Most Excellent Majesty, by and with 

the advice and consent of the Lords Spiritual, and Temporal and 
Common11, in this present Parliament assembled, and by the a.utlwrity 

of the same; as follows :-
1. The Council of India shall consist of such number of membe~!l 

notless than ten and not more than fom'teen, as the Secretary of 

State may from time to time determine. 
2. In section ten of the Government of Intlia Act, 1858 (21 and 

22 Viet. c. 106), the words" more than five years,. shall be· substitut

ed for the words "more than ten years." 
3. Section thirteen of the same Act shall, as regards any mem· 

ber appointed after the passing of this Act, be read and construed as 
if the words one thousand pounds were substituted for the words one 

thousand two hundred pounds. 

4. Section two of the Government of Iudia Act, 1869 (32 ~nd 
33 Viet. c. 97), shall, as regard~ any appoinhuent made after ·the 
passing of this Act, be read and construed as if the word " seven'' 
were substituted for the word "ten." . 

5. The Couucil of India .Act, 1876 (39 Viet. c. 7)," anQ the 
Council of India Reduction Act, 1889 (52 and 53 V~ct, c. 65), are 
hereby repealed. · -- ---

6. This Act may be cited as the Council of India Act,_ ~wt:. 

· (xi) THE INDIAN COUNCILS ACT; 1909 
AN ACT TO AMEND THE INDIAN COUNCILS ACTS 1861 AND 1892 AND 

.THE GOVERNMENT OF INDIA ACT, 1838 

[15th May 1909.] 

He it enacted by the King'~> Mo8t Excellent Majestyt Ly and with 
the a·dvice and con~ent of the Lords Spit:itl;al and . Te~npot:al, and 
Connnons. in this pre~ent Paulinmc•ut a;~enalalPat, nnd hy the antho~ity 
,,f thP ~amt>, a~ fullowR ;-

1. (1) Tht> tlol,mi .. nnl mt>mht>r~ t•f the ·connl.'ilB for the pmpoRe 
·of 111aking laws aud r~>gnlati~ns (h~reilfaf_t~t 
teferred to as Legi~btive CouncilF) (){ the 
G ovPrnor-General :111 rl the Governors of Fort St. 

Amendment of 
<·oustitution of Le
~:islathe Couuails 

Gi'orge sn!l Bmnhay, and the 01emlaen of tlae 
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Legislative Councils already constituted, or wbicl1 msy l1ereaft~r be 

constituted, of the several Lieutenant-Governors of Province8, inHtett.d 

of being all nominnted by the Governor, or Lieutenant-Governor in 
manner pt·ovided by the Indian Conncils Acts, 18tH and 1892, shall 

include member~· so nominuted and alHo memhers elected in accordance 

with regulations xnade under this Act, nnd references in those Acts to 

the members so nominated and their nomination ~h:.ll be construed as 

including references to the members so elected and their election. 

(2) Tlte number of additional members or mei!lbers 1!0 nominateil 

and elected, the number of such members required to constitute a 
quorum, the term of office of snch members and the ffi(lnner of filling 
up casual vacancies occnrl'ing by reason of absence from India, inability 
to attend to rluty, death, acceptance o£ office, or resignation duly 

accepted, or otherwise, sh[l.].l, in the ca~e of each such Council, be ~uch 

as may be prescribed by regnlations made onder this Act : 

Provided that the aggregate uumuer of members so nmuiu~ted 

and elected shall not, in the case of any Legislative Council nteutionetl 

in the first column of the First Schedule to this Act, exceed the num!ier 
specified in the second column of that schedule. 

2. (1) The number of ordinary members of the Councils of the 

Governors of Fnrt Saint George and Bombay 

shall be such number not· exceeding four as the 

Secretary of State in Council may from time tu 

time direct, of whom two at least ~hall be per-

Constitution and 
procedure of. execu
tive Councils of 
Governors of Fort 
Saint George and 
Bombay 

suns who >lt the time of their appuintmeut have 

been in the service of the Crown in India for at least twelvt~ year:.~. 

(2)_ If ut any meeting of either of euch Councils there i~ an 

equality of votes on any question the Governor or other person pre~i

ding ~hall have two votea or the casting vote. 

3. ( 1) It ~balllle lnwful for the Governor-Gener~l in Council, 
with the npproval of the Secretary of ·stnte in 

l'ower te consti· 
tute provincial Exe- Council, Ly procLm:ltion, to create a Council in 
cutive Councils the Bengal Divi~iun of the Presidency of }'vrt 

Williatu fur the vurpo~e of u~~i~tiug the Lieuteuaut-Guvernur iu the 
executhe gonrn111ent of the prvviun, and by ~u~h proclamation-
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(a) to make provi~ion for determining what shall be the nuinber 
(not exceeding four) and qualifications of the members of the 

Council ; and 

(b) to make provision for the appointment of temporary or acting 

members of the Council during the absence of any member from illness 
or otherwise, and for the procedure to be adopted in case of a differ
ence of opinion between a Lieutenant-Governor and his Council, ·and in 
the case of equality of votes, and in the case of a Lieutenant-Governor 
being obliged to ab~~ent himself from his Council from indisposition or 

any other cause. 

(2) It shall be lawful for the Governor-General in Council, with 
the like approval, by a like proclamation to create a Council in any 
other province under a Lieutenant-Governor for the purpose of assisting 

the Lieutenant-Governor in the executive government of the province : 
Provided that before any such proclamation is made a draft there

of shall be laid before each House of Parliament for not less than 
~ixty days during the session of Pal'liament, an.d, if before the expira
tion of that titne an Address is presented to His Majesty by either 
House of Parliament against the draft or any part thereof,· no further 
proceedings shall be taken thereon, without prejudice to the making of 
any new draft. --

(3) Where any such proclamation has been made with 1·espect to 
omy province the Lieutenant-Governor may, with the consent of the· 
Governor-General in Council, from time to time make rules and o1·ders 
fur the more l'Onvenient trant>actiun of business in his Council, and any · 
order made or act done in accordance with the rules and orders so 
made ~hall be deemed. to be an act or order of the Lieutenant-Govemor 
in Council. 

(4) Every member of any such Council shall be appointed by the 
Governor-General, with the approval of his l\1ajesty, and shall, as such 
be a member of the Legislative Council of the Lieutenant-Governor, in 
addition to the members nominated hy tht'! Lil'ntenant-Govern01· and 
.. t .. ct.-d nnder the provi~<inns of thiM Act. 

t. The Governor-General, anti the Governor uf Fort Saint 
George and Bombay, and the Lieutenant-Gover

Appoiutmeut of 
Vice-Presidents nor of every province respecth-ely shall appoint 

a member of their respective councils to be Vioe· 
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President there<>f, and, for the purp<>ee of temporarily hol<ling and 
executing the office of Governor-General or Governor of Fort Saint 
George or Bombay and of presiding at meetings of Council in tbe 
absence of the G<>vernot•·General, Governor, or Lieutemmt-Governor, 
the Vice-President eo appointed ~hall be deemed to be the senivr 
member of Council and the member highe~t in rank, anct the Indian 
Counci!e·Act, 1861, and sectioue sixty-two and Bil.ty·threeof the Govern· 

ment of lnrlill Act, t8a3, ~hall hnve effect 3 & t_ Will. 1. c. 
85 · nccorclingly. 

5. (1) Notwithstanding anything in the Indian Council~ Act, 

. Power 1o extend 
business of Legis~ 
lative· Councils · 

1861, tlte Governor-Genet·al in Council, the 
Governors in Council of Fort Saint George ami 

Bombay respectively, nnd the Lieqtenant· 

Governor or Lii!Utenant-Goveroor in Council of every province, Hhall 
maiur roles authorising at any meeting of their respective legi~lative 
COUncils the discUSSiOn Of the I&Unual finnncin} statement of tJ;e 
Governor·General in Council or of their respective Local Govemments, 
as the case may be, and· of any matter of general public iutere~t, and 

the as~ing of questions, under ~:~uch conditione and re_strictions as may 
be prescribed in the roles applicable to the several councils. 

(2) Such rules as aforesaid may provide for the appointment of 
a ·member of any such council to preside at any such discus~ivu 

in the place of the Governor-General, Goveruur, or Lieutenant-Gover· 
nor, · as the case may. be, and of any Vice-President. 

· (3) Rules under this section, ~here made by a GovE".rnor iu 
Council, or by a .Lieutenant-Governor, ora Lieutenant-Governor in 
Council, shall ·be subject to the sunction of the Governor-General ite 
Council, and where made by the Go,·ernor-General in Council shall be 

subject to the saoctioo of the Sec1·etary of State in Council. and slu~ll 
_not be subject to ·alteration or amendment. by the Legiblative Council 
of the Governor-Gent-raJ, · Govt>rnnr, or Ueutennnt-Governnr. 

6: :: Tlu~· Go\·ornc\r-General in Cc>uncil ~hnll , ~uhject to . the npp;·o". 

vnl of the Secrf!tary of State iu Council, mak~ 
Power to make regulation!! as ttl the cuudition~ under which and 

regulations 
UtaUner in which per~;vns re~;ident in India may 

be-DI?lJlillaletl or elected as members of the Legi~lative Cmiucils of .the. 
Goverw>rcGener&l, . Govern!)rs, and ·as tu t.he qul\lificatiuns for \leing, 
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and for being nominated o1· elected, a :member of any such council, 
and as to any other matter for which regulations are authorised to be 
made under this Act, aud also as to the tnanner in which those i·egula
tions are to be carried into effect~ · Regulations under this section shall 
not be s·ubject to alteration Ol' amendment by the Legislative Council of 
the Goyernor-General. . 

7 .• All proclamations, regulations and rules made under this Act, 

Laying of procla· .other than rules made by 'a Lieutimant·Gover:~91" 
m a t i o n s, . etc,, m9.de for . the ·more convenient transactioi:i ··of 
before Parliament business in his Council shall be laid before · both 

Houses of Parliament as soon as may be after tbey ·a1·e:·inade .. 

8. (1) This Act !nay be cited as the Indian ·Coun~ils .A~t, 1909, 
and shall be construed with .the Indian · Council 

Short title,.cons- Acts, 18_61 and 1892, and those Acts, th~ Indian true t ion, eo m-
mencement, and Councils Act 1869, the Indian.Councils Act; i871, 
repeal. 82 & 88 Viet. the Indian· Councils Act, 187 4, th~ .lildian c. 98 .. 88 & 84 Viet. . . . 
c. 84 Councils Act, 1904, and this Act may be· cited 

together as the Indian Councils Acts, 1861 to 1909. 

(2) This Act shall .com~ into operation on· such date or dates as 
the Governor-General in Council,! wit4 the _ap· 

37 & 38 Viet. c. 91• proval of_ the_. Secretary of St~t~. in Council, 4Edw. 7 c. 26 
may appoint, and different dates may be appoint-

ed for different purposes and provisions of this Act and for different 
councils. 

On the date appointed for the coming into operation of this A9t 
as respects any Legislative ·council, all the nominated members of the 
Council then in office shall go out of ·office, but may, if otherwise quali
fied, be renominated m· be elected in accordance with the provisions of 
this Act. -

(3) Tl~e enactlnents mentioned in the Second Schedule to this 
Act are hereby repealed t~ tbe extent mentioned in the third column 
of that Schedule. 
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SCHEDULES 
FIRST SCHEDULE 

Ma.drnrtm Ntmibel's of Nominated and Elected Members of LerJislativiJ 
Councils 

Legislative Council. Maximum 
number. 

Legislative Council of the Governor-General. I 
Legislative Council of the Governor of Fort Saint Gettrge ... 
Legislative Council of the Governor of Bombay. ' 
Legislative Council of tqe Lieutenant-Governor of the I 

60 
50 
50 

Bengal division of the Presidency of Fort William ···1 
Legislative Council of the Lieutenant-Governor of the 1 

50 

50 

50 

30 

30 

30 

United Provinces of Agra and Oudh ... • .. I 
Legislative Council of the Lieutenant-Governor of 

the Provinces of Eastern Bengal and Assam ... 
·Legislative Council of the Lieutenant-Governor of the 

Province ef the Punjab ... 
Legislative Council of the Lieutenant-Governor of the 

Province of Burma ... • .. 1 

Legi11lative Council of the Lieutenant-Governor of any I 
Province which may hereafter be constituted ... ... ! 

SECOND SCHEDULE 

Enactments repealed 

Section and I chapter. Short title. Extent ef repeal. 

24 and 25 
Viet., c. 67. 

55 and 56 
Viet., c, H 

The Indian 
Councils 

Act, 1861. 

In section ten, the words " not less than six 
nor more than twelve in number." 

In section eleven, the words ''for the term of 
two years from the date of such nomina
tion." 

In section fifteen, the words from " and the 
power of making laws and regulations" to 
"shall be present." 

In section twenty-nine, the words " not less 
than four nor more than eight in number." 

In section thirty, the words "for the term of 
two yean from the date of such nomin!l
tion." 

In section thirty-four, the words from "and 
power of making laws and regulations," to 
"shall be present." 

i In section forty-five, the words from "and 

I
. the power of making laws and regulations" 

to "shall be p~esent." 

The Indian In section four, the words "appointed under 

I 
Sections one and two. 

Councils the said Act or this Act" and paragraph 
Act, 1892, (2). 



GOVERNMENT OF INDIA ACT, 1912 lxxiii 

(xii) GOVERNMENT OF INDIA ACT, 1912 

(2 & 3 Geo. 5) 

AN ACT TO MAKE SUCH AMENDMENTS IN THE LAW RELATING TO 

THE GOVERNMENT OF INDIA AS ARE CONSEQUENTIAL ON THE 

APPOINTMENT OF A SEPARATE GOVERNOR OF FORT WILLIAU IN 

BENGAL, AND OTHER ADMINISTRATIVE CHANGES IN THE LOCAL 

GOVERNMENT OF INDIA. [25th Junel912.] 
Whereas His Majesty has been pleased to appoint a Governor of 

the Presidency of Fort William in Bengal as delimited by a procla
mation made by the Governor.-General ·in Council and dated the 
twenty-second day of 1\Iarch nineteen hundred and twelve : 

And whereas the Governor-General in Council by two further 
proclamations of the same date has constituted a n~w province . under 
a Lieutenant-Governor styled the province of Bihar and Orissa, and 
has taken the province of Assam under the immediate authority and 
management of the Governor-General in Council. 

And whereas it is expedient to declare what powers are exer
cisable by the Governor and Governor in Council of the presidency 
of Fort William in Bengal and to make other provisions with respect 
to the administrative changes effected as aforesaid :-

Be it therefore enacted by the King's Most Excellent Majesty, 
by and with the advice and consent of the Lords Spiritual and Tem
poral, and Commons in this present Parliament assembled, and by tl~e 
authority of the same, as follows :-

1.-(1) It is hereby declared that the Governor and Governor in 

Power o f Gover
nor of Fort 
William in Bengal 

Council of the presidency of Fort William in 
Bengal shall within that presidency as so deli- . 
mited as aforesaid, have all the rights, duties, 
functious, and immunities which the Governors 

and Governors in Council of the presidencies of Fort St. George and 
Bombay respectively possess, and all enactmeuts relating to the 
Governors of those presidencies and the Councils (whether for 
Pxecutive or legislative purposes) thereof and the members of those 
Councils shall apply accordingly to the Governor of the presidency of 
Fort William in Bengal, and his Council and the membe~s of· that 
Council: 

Provided that,-

(o) if the Governor-General in Council reserve11 to him11elf any 
powerR now exercisable by him in relation to the PresiJencr of Fort 

K 
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William in Bengal, those powers shall continue to be eJ:ercisable hv 
the Governor-General in Council in the like manner and to the lik~ 
extent as heretofore ; and 

(b) It shall n~t be obligatory to nominate the Advocate-General 

of the presidency of Fort William in Bengal or any officer acting in 
that capacity to be a member of the legislati¥e council of that 
Governor of that presidency. 

(2). The power of the Governor-General in Council under section 

55 Geo. 8. c. 84 

one of the Indian Pre~idency Towns Act 1815, 
to extend the limits of the town of Calcutta 

shall be transferred to the Governor in Council 

of the presidency of Fort William in Bengal. 
2. The provisions of snb·section(1) of section three of the Indian 

Provisions as to 
the province of 
Bihar. 9 Edw. 

··7. c. 4 

Councils Act, 1909 ("·hich relate to the constitu-
tion of provincial executive councils),shall apply 
to the rrovince of Bihar and Orissa in like manner 

as they applied to the province of the Bengal 

division of the presidency of Fort William. 
3. It shall be lawful .for the Governor-General in Council by 

proclamation to extend subject to such modifi· 

Creation of le
gislative councils of 
chief commissioners 
1'1 and 18Vict. c. 77 

cations and adaptations as he may consider 
necessary, the provisions of the Indian Councils 
Acts 1861 to 1909, touching the making of laws 
and regulations, for the peace and good Govern

ment of provinces under Lieutenant-Governors (including the provisions 

as to the constitution of legislative councils for such provinces and the 
business to be transacted therein, to any territories for the time being 
under a chief commissioner, and where such provisions have been 

applied to any such territories the proviso to section three of the 
Government of India Act, 185! (which relates to the alteration of laws 
and regulations in such territories) shall not apply to those territories. 

4. (1) The enactments mentioned in Part I of the Schedule to 
this Act shall have effect subject to the amend· 
ments therein specified, and section fifty-seven of 
the East India Company Act, 1793, and section 

seventy-ore of the Go,·erontent of India Act, 

Amendment and 
repeal of Acts and 
saving of 83 Geo. c. 
52 and 4 Will. 4 
c. 85 

1833 (which relate to the filling up of vacancies 

in the Indiao Civil Service), and other enactments mentioned in Part 

II of that Schedule are hereby repealed. 
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(2) Nothing in this Act or in the said recited proelamations shall 
affect the power of the Governor-General in Council of making new 

distrubutions and arrangement of territories into and among· the various 

presidencies and lieutenant-governorships, an~ it is hereby declared that 
the said power extends to territories under the immediate authority 

and management of the Governor-General in Council as well 
as to territories subject to the several presidencies and lieutenant 

governorships. 
5. This Act n1ay be cited as the Government of India Act, 

1912, and shall come into operation on such day 
Short title and as the Governor-General in Council with the 

commencement 

may appoint. 
approval of the Secretary of State in Council 

SCHEDULE 

PART I 

.Anzendnzents. 

In section fifty of the Indian Councils Act, 1861 (24 and 25 
Viet. c. 67), after the words "then and in every such case," there 
shall be inserted the words "the Governor of the Presidency of Fort 
William in Bengal." 

In the First Schedule to the Indian Councils Act, 1909 (9 Edw. 
7. o. 4), there shall be inserted-

" Legislative Council of the Governor of Fort ~illiam in 
Bengal. 50 

" Legislative Couucil of the Lieuteuant-Goveruor of Bihar arid 
Orissa 

PART U 

Repeals. 

50." 

~ctious fifty-three and fifty-seven of the East India Company 
Act, 1793 (33 Geo. 3. c. 52). 

In I'Pction sixty-two of the Goverument of India Act, 1833 (3 and 
4 Will. 4. c. 285) the word,;" au·d Gonrnor of the Presidency of Fort 
\\.illiam in Bengal," and section seventy-one of the same Act. 

In section fifty of the Indian Councils Act, 1861 (24 and 25 
Viet. C· 671 the words "and Governor of the Presidency of Fort 
Willi•m in Bengal." 
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In the Firt;t Schedule to the Indian Councils Act, 1909 (9 Edw. 
7. c. 4), the following words :-

" Legislative Council of the Lieutenant Governor of the Bengal 
Division of the Presidency. of Fort William ••• 50 

" Legislative Council of the Lieutenant-Governor of the Province 
of Eastern Bengal and Assam 50." 

VI 
QUEEN VICTORIA'S PROCLAMATION, 1858 

The following is the full text of the Proclamation of Queen Victo
ria in 1858 on the assumption of the direct Government of India by the 
Crown from the East India Company :-

PROCLAMATION, BY THE QUEEN IN COUNCIL, TO THE PRL'WES, 

CHIEFS, AND PEOPLE OF INDIA (PUBLISHED BY THE 

GOVERNOR-GENERAL AT ALLAHABAD, ON 

NOVEMBER 1, 1858). 

Victoria, by the Grace of God, of the United Kingdom of Great 
Britain and Ireland, and of the Colonies and Dependencies thereof in 
Europe, Asia, Africa, America, and Australasia, Queen, Defender ef the 
Faith. 

Whereas~ for divers weighty reasons, We have resolved by and with 
the advice and consent of the Lords Spiritual and Temporal, and Com
mons, in Parliament assembled, to ~ke upon Ourselves the Government 
of the Territories in India, heretofore administered in trust for us by the 
Honourable East India Company : 

Now, therefore, We do by these presents notify and declare that, by 
the advice and consent aforesaid, We have taken upon Ourselves the 
said Gevernment ; and We hereby call upon all Our subjects within the 
said territories to be faithful, and to bear true allegiance to Us, Our heirs 

·and successors, and to submit themselves to the authority of those whom 
We may hereafter, from time to time, see fit to appoint to adminiater the 
Government of Our said territorieS, in Our name and on Our behalf ; 

And We, reposing especial trust and confidence in the loyalty, 
ability, and judgment of Our right trusty and well beloved cousin 3I!d 
oouncillor, Charle11 John Viscount Canning, do hereby constitute and 
appoint him, the said Viscount Canning, to be Our first Viceroy and 
Governor-General in and over Our said territories, and to administer the 
Government thereof in Our name, and generally to act in Our name and 
on Our behalf, subject to such orders and Regulations as be shall, from 
time to time, receive from us through one of Our principal Secretaries of 

State: 



QUEEN VICTORIA'S PROCLAMATION, 1858 lxxvii 

And We do hereby confirm in their several OffiCes, Civil and 
Military, all persons now employed in the service of the Honourable East 
India Company, subject lio Our future pleasure, and lio sach Laws and 
Regulations as may hereafter be enacted. 

We hereby announce to the Native Princes of India that all treaties 
and engagements made with them by or under the authority of the 
Honorable East India Company are by Us accepted, and will be scrupu• 
lously maintained; and We look for the like observance on their part. 

We desire no extension of Our present territorial possessions; and 
while we will permit no aggression upon Our dominions or Our rights, to 
be attempted with impunity, We shall sanction no encroachment on 
those of others. We shall respect the rights, dignity, and honour of 
Native Princes as Our own; and We desire that they, as well as Our 
own subjects, sheuld enjoy that prosperity and that social advancement 
which can only be secured by internal peace and good Government. 

We hold Ourselves bound to the natives of our Indian territories by 
the same obligations of duty which bind Us to all Our other subjects; 
and those obligations, by the blessing of Almighty God, We shall faith
fully and conscientiously fulfil. 

·Firmly relying Ourselves on the truth of Christianity, and acknow
ledging with gratitude the solace of religion, We disclaim alike the right 
and the desire lio impose Our convictions on any of Our . !Subjects. We 
declare it to be Our Royal will and pleasure that none be in any wise 
favoured, none molested or disquieted by reason of their religious faith·or 
obaervances ; but that all shall alike enjoy the equal and impartial protec
tion of the Law: and We do strictly charge and enjoin all those who may 
be in authority under Us, that they abstain from all interference with 
the religious belief or worship of any of Our subjects, on pain of Our 
highest displeasure. 

And it is Our further will that, so far as may be, Our subjects, of 
whatever race or creed, be freely and impartially admitted lio offiCes in 
Our service, the duties of which they may be qualified, by their education, 
ability, and integrity, duly to discharge. 

We know, and respect, the feelings of attachment with which the 
natives o( India regard the lands inherited by them from their ancestors; 
and We desire to protect them in all rights connected therewith, subject 
to the equitable demands of the State; and We will see that generally, in 
framing and administering the law, due regard be paid to the ancient 
rights, usages, and customs of India. 

We deeply lament the evils and misery which ha'l"e been brought 
upon India by the act& of ambitious men, who have deceived 'heir coua-
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trymen, by false reports, and led them into open rebellirm. Our power 
has been shewn by the suppression of that rebellion in the field ; We 
desire to shew Our mercy, by pardoning the offences of those who have 
been thus misled, b'!-t who desire to return to the path of duty. 

Already in one province, with a view to stop the further effusion of 
blood, and to hasten the pacification of our Indian dominions, Our 
Viceroy and Governor-General has held out the expectation of pardon, on 
certain terms, to the great majority of those who, in the late unhappy dis
turbances, have been guilty of offences against Our Government, and bas 
declared the punishment which will be inflicted on those whose crimes 
place them beyond the reach of forgiveness. We approve and confirm 
the said act of Our Viceroy and Governor-General, and do further an· 
nounce and proclaim as follows:-

Our clemency will be extended to all offenders, save and except 
those who have been, or shall be, convicted of having directly taken part 
in the murder of British subjects. With regard to such, the demands of 
justice forbid the exercise of mercy. 

To those who have willingly given asylum to murderers, knowing 
them to be such, or whomay have acted as leaders orinstigators in revolt, 
their lives alone can be guaranteed ; but in apportioning the penalty due 
to such persons, full consideration will be given to the circumstances 
under which they have been induced to throw off their allegiance, and 
large indulgence will be shewn to those whose crimes may appear to 
have originated in too credulous acceptance of the false reports circulated 
by designing men. 

To all others in arms against the Government We hereby .. pro. 
mise unconditional pardon, amnesty, and oblivion of all offence against 
Ourselves, Our Crown and dignity, en their return to their homes and 
peaceful pursuits. 

It is Our Royal pleasure that these terms of Grace and Amnesty should 
be extended to all those who comply with their conditions before the first 
day of January next. 

When by the blessing of Providence, internal tranquillity shall be 
restored, it is Our earnest desire to stimulate the peaceful industry of 
India, to promote work& of public utility and improvement and to 
administer its Government for the benefit of all our subjects residents 
therein. In their prosperity will be Our Strength ; in their eontent. 
ment Our security ; and in their Gratitude Our best reward. And may the 
God of all power grant to Us, and to those in authority under Us, 
1trength to carry out these Our Wishes for the good of Our people. 
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VII 

LORD MORLEY'S REFOR~I DESPATCH 

The fulluwiug is the full text of Lord )lorley's Despatch on the 

Porposals for Constitutional Reform sent by the Governor-General in 

Council on the 1st October 1908 :-

Public, No. 193. 

L'<DIA OFFICE, LONDON, 

27tlz Noz•ember, 1908. 

To 

HIS EXCELLE~CY THE RIGHT HOXOURABLE THE 

GOVERNOR-GEXERAL OF lXDIA IX COUNCIL 

Proposals for Constitutional Reform 
)fy LORD, 

I have to acknowledge the important Despatch of the 1st October, 
1908, in which you had submitted for approval and decision a group of 

constitutional reforms framed by Your Excellency in Council, in 
pursuance of a policy initiated more than two years agQ. Your proposals 
in their present shape are the outcome of a tentative project placed, in 

August last year, in the hands of Local Governments in India with 
instructions to consult important bodies and individuals representative 
of various classes of the community before putting their own conclusions 
before the Government of India. Those instructions, as you are very evi
dently justified in assuring me, were carried out with great care and 
thoroughness. After examining, moreover, the enormous mass of 
material gathered together in a prolonged operation, I gladly recognise 
th'l admirable industry, patience, thought and candour with which that 
material has been sifted by your Government and worked out into 
practical proposals, liberal in their spirit and comprehensive in their 

scope. I have taken all the pains demanded by their importance to 
secure special consideration of them in Council. It is a sincere 

satisfaction to me to find myself able to accept the substantial part 
of Your Excellency's scheme, with such modifications as would 
naturally occur to different minds in handling problems of remarkable 
difficulty in themselves and reasonably open to a wide variety of 
solution. 

THE UIPERIAL ADVISORY COUNCIL 

The original proposal of an Imperial Advisory Council was based on 
the intere;;ting and attractive idea of associating ruling Chiefs and 
territGrial magnates of Briti>h India in guardianship of common and 
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Imperial interests and as a means of promoting more intimate 
relations among component parts of the Indian Empire. The general 
opinion of those whose assent and co-operation would be indispensable 
has proved adverse, and Yo~r Excellency in Council now considers that 
the project should for the present not be proceeded with. 

You still favour an Imperial Council compo~ed only of ruling Chiefs. 
Lord Lytton made an experiment in this direction, but it remained 
without successful result. Lord Curzon afterwards proposed to create a 
Council composed exclusively of Princeil contributing Imperial Service 
Troops, and deliberating on that subject exclusively. The opinion is 
pronounced that this also is likely to be unfruitful and ineffectual in 
practice. Your Excellency's project is narrower than the first of these 
two and wider than the second. I confess that, while entirely appreciat
ing and sympathising with your object, I judge the practical difficulties 
in the way of such a Council assembling under satisfactory conditions to 
be considerable--expense, precedence, and housing, for instance, even if 
there were. ne others-yet if not definitely discontinued with a view to 
assembly it could possess little . or no reality. It would obviously be a 
mistake to push the project unless it commands the clear assent and 
approval of those whose presence in the Council wou.ld be essential to its 
success, and the opinions expressed in the replies with which you have 
furnished ·me lead me to doubt whether that condition can be secured. But 
in case Your Excellency still favours this proposal, which is in itself 
attractive I do not wish to express dissent at this stage, and if, after consul
tation with the leading Chiefs, you are able to devise a scheme that is at 
once acceptable to them and workable in practice, I am not inclined to 
place any obstacle in the way of a full a.nd fair trial and, in any event, 
the doubt I have expressed must not be taken as discouraging consul
tation with individual Chiefs according to the existing practice, for 
nobody with any part to play in Indian Government can doubt the 
manifeld advantages of still further deTeloping not only amicable but 
confidential relations of this kind with the loYal rulers in Indian States, 
possessed as they are of such peculiar authority and experience. 

PROVINCIAL ADVISORY COUNCILS 

Next I agree with Your Excellency in the judgment that the question 
of a Council of notables for British India only should not be entertained. 
I am inclined, furthermore, for my own part, to doubt whethe, the 
creation of Provincial Advisory Councils is likely to prove an experi.ment 
of any marked actual value. The origin of the demand for bodies of that 
character, whatever the strength of such a demand amounts to, is un
doubtedly the desire for greater f~cilities in the di~cUision of public 
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measures. Your Excellency indicates what strikes me a.s pointing in a 
more hopeful direction in the proposition that this claim for increased 
facilities of discussion should be met " rather by extending the powers 
of the existing Legislative Councils than by setting up large rival 
Couuciliii which must to some extent conflict with them." Large or 
~mall, such riva.lry would be almost certain to spring up, and from the 
first the new species of Council would be su~pected as de~igne~ to be a. 
check upon the old. As in the case of ruling Chiefs or of 
notables in Bt·itish India., so here, informal consultation with the 
leading men of a locality would have most or all of the advantages of an 
Advi~;ory Council without the many obvious disadvantages of duplicating 

political machinery. 

ENLARGEMENT OF LEGISLATIVE COUNCILS 

From these proposals I pass to what is, and what you declared to be, 
the pith and substance of the Despatch under reply. "The enlargement 
of the Legislative Councils" you say, "and the extension of their function 

to the discussion of administrative questions are .the widest, most 
deep-reaching and most substantial features of the scheme, which we now 
put forward." This perfectly correct description evoked and justified 
the close scrutiny to which these features have been subjected in iny 
Council, and I am glad to believe that the result reveals few elements of 
material difference, 

Your Government have now felt bound to deal first with the Imperial 
Legislative Council and from that work downwards to the Cauncils in 
the Provinces. I gather, however, from your despatch of the 21st March, 
1907, that you would at that time have preferred, as Lard Lansdowne 
had done in 1892, to build up the higher fabric on the foundation of the. 
Provincial Councils. In your circular letter of the 24th August, 1907, 
you observed that the most logical and convenient mode of dealing with 
the question would have been first to discuss and settle the composition, 
the electorates and the powers of the Provincial Legislative Councils, 
and then to build up on the basis of these materials a. revised consti
tution for the Imperial Council. In the absence of proposals from the 
Local Governments and Administrations, you were precluded from 
adopting this course, and, therefore, you set tentatively before them the 
line on which first the Legislative Council of the Governor-General and 
thereafter those of Governors and Lieutenant-Governors might be 
constituted. 

In your present letter you have followed the same order, but with the 
full matt-rials before me such as are now supplied by local opinions, it 
appears to be both more convenient and, as you said, more logical to 

L 
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begin with the Provincial Councils and afterwards ltt consider the con-
11titution of the Legislative Council of the Governor-General. 

PROVI:SCIAL LEGISLATIVE COUNCILS 

The fir~t question that ar i~ea touches the principle of rcprc<>enta~ion. 
This ja fully discussed in paragraphs 18 to 20, 26 to 31, and 34 of your 
letter. Citing previous diso'ussions of the subject and referring to the 
precedent of the measures taken to give effoo' to tho Statute of 1892, you 
adhere to the opinion that, in the circumstances of India, representation 
by classes and interests is the only practicable method of embodying the 
principle in the constitution of the Legislative Councils (paragraph 18,) 
You justly observe that the principle to be home in mind is that election 
by the wishes of the people is the ultimate object to be secured, whatever 
may be the actual machinery adopted for giving effect to it (paragmph 
29.) ·You consider that for certain limited interests, Corporations of 
~~sid~cy towns, Universities, Chambers of Comme~ce, planting com
munities and the like limited electo~ates must exist as at present, and 
~on foresee no serious obstacle in carrying out arrangements for that 

purpose, DiffieuUies come into view when you go beyond these limited 
electorates and have to deal with large and widespread interests or 
communities, such as the landholding and professional classes, or with 
important minorities, such as' Mahomedans in most provinces in India, 
and Sikhs in the Punjab. You dwell upon the great variety of conditions 
i'n the various province!! of the Indian Empire and the impos&ibility of 
applying any uniform system throughout, and your conclusion generally 
appears to be that class electo~ates should be framed where this is 
practicable and likely to lead to good results, and in their failure or 
defect, i~ will be necess!U'} to have reoourse to nomination. 

With the general principles advanced by Your Excellency in this 
chapter of our discussion, I am in entire accord. I agree that to some 
e~nt class representation must be maintained in the limited electorates 
to which you refer, and here, as you point out, no serious obstacle is to 
be anticipated. I &gree also that the Legislative Council should reflect 
the leading elements of the popubtion at large and that no system of 
rep~esentation would be satisfactory if it did not provide for the p~e
sence in the Conncils of snflicient r~presentatives of communities so im
portant as are the Mahoroedans and the landed classes. But, in eumin· 
ing your plans for obtaining their representation, I am struck with the 
diffu:nlty of securing satisfactory electoral bodies under th.em and with 

the extent to which, as you expect, nomination will be demanded to 
supply the deficiencies of election. The same awkwardness and perplexity 
appear in obtaining satisfactory ~epresentation of the Indian commeroh'l 
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classes were, as is found generally throughout India with very· few 
exceptions, they have not established Associations or Chambers to 
represent their interests. 

The case of landholders is discussed in paragraphs 27 to 29- of your 
letter with immediate reference to the Imperial Legislative Council, 
and the ~ituation is just the same-if separate representati_on is 
to be secured-for local Councils. You " find it impossible to make 
any definite proposal which would admit of general application.'' (Para. 
27). You 'see difficulties in devising a constituency that should consist 
only of landholders deriving a certain income from land (Para. 281, 
and you point out with much force the objections to election by volu_n
tary Associations. In these observations I agree, and especially in your 
remark that the recognition of Associations as electorai agencies should 

be regarded as a provisional arrangement to be maintained only until 
some regular electorate can be formed. 

The same difficulties, as you observe in paragraph 30
1 

encount!lr the 
proposal to have a special electctrate for Mahomedans. In some Proyinces, 
as in Bombay the M:ahomedans are so scattered that common organisa
tion for electoral purposes is tho11ght impracticable. In other Provinc.es, 
it is proposed to found a scheme partly on a property qualification .·and 
partly on a literary attainment; in others, again it is suggested that re
course might be had to voluntary associations. One difficulty in regard 
to 1\Iahomedans is not mentioned in your letter, for, the provision_ in any 
Province of a special electorate giving them a definite proportion . of- the 
seats on the Councils, might involve the refusal to them in that Province 
of a right to vote in the territorial electorates of which rural ·a~d 
1\Iunicipal Boards will afford the.basis. If that were not dona, they would 
evidently have a double vote, aud this would probably be resented by 
other classes of the population. 

ELECTORAL COLLEGES 

Without rejecting the various expedients suggested by Your Es:cel; 
Ieney for adoption in order to secure the adequate representation of 
these important classes on the Councils, I suggest for your consider~ 
tioft that the object in view might be better secured, at any rate _in. th~ 
more ad\'anced Pro\'inces in India, by a modification of . the 
system of a popular electorate founded on the principle of Electoral 
CollPge~. 'l'he use of this method is not in itself novel. It already 
exists in the group of Dili;trict Boards and of Municipalities, which in 
several Provinces return members to the Pro\·incial Councils. The elec• 
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tion is not committed to the Board& or 1\Iunici-p~lities directly. These 
bodies choose electors, who then proceed to elect the rcpresBll
tative of the group. I will briefly describe the scheme that at preeent 
commends itself ~o me, and in order to make the method of 
working clear I will assume hypothetical figures for a gil"en Province. 
Let it be supposed that the total population of the Province is 
20 millions, of whom 15 millions are Hindus and 5 millions Maboma
dans, and the number of members to be elected 12. Then since the 

Hindus are to Ma.ha.mma.da.ns . as three to one, nine- Hindus 
should be elected to three 1\oiaha.mmadans. In order to obtain these 
members, divide the PYovince into three electoral areas, in each 
of which three Hindus and one Mahammada.n are to be returned. Then 
in each of these areas constitute an Electoral College consisting of, let us 
say, a hundred members. In order t@ preserve the proportion between 
the two religions, 75 of these should be Hindus and 25 Mahiilllm~ans. 
This Electoral College should be obtained by calling upon the various 
electorates, which might be (a} aubstantialland·owners paying not less 
than a. fixed amount of land-revenue, (b) the membms of rural or sub
divisional Boards, (c} tho membm:s of District BoMds and (d) the mom
bars of Municipal Corporations, to return to it such candidates as they 
desired, a definite number being allotted to each electorate. Out of 
these offering themselves and obtaining votes, the 75 Hindus who 
obtaiJied the majority of votes should be declared members of the 
college, and the 25 Mahammadans who obtained the majority should 
similarly be declared elected. If the Mussa.lmans ~eturned did not 
prBvide ~5 members for the Electoral College, the deficiency would 
be ma.de good by nomination. Having thus obtained an Electoral College 
containing 75 Hindus and 25 Mussalmans, that body would be called 
upon to elect three representatives for the Hindus and one for the Maho· 
medans. Each member of the College would have only one vote and 
could vote for only one candidate. In this way. it is evident that it 
would be in the power of each section of the population to return a 
member in the proportion corresponding to its own proportion to the 

total population, 
In the same way, the deaired proportion conld be obtained of any re

presentatives of any particulRr interl'~t, as for instance, of bndownen, 
All that is necessary would be to constitute the Electoral College in 
such a way that 1ha number of electors representing the land-owning 
interest should bear to tbe total numbor tbe same prop()rtion as the 
members of Council representing the interest to be elected bear to the 
total number to be elected, 

In this manner, minorities would be ptotected against exclu.;;ion by 
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majorities and all large and important sections of the population would 
have the opportunity of returning members in proportion to their r .. tio 
to the total population. Their choioo could in that event be exercised 
in the best pos$ible way, that, namely, of popular election, in~tead of 
requiring Government to supply deficiencies by the dubious method of 
nomination. 

I do not wio;h definitely to prellcribe such a scheme for adoption, 
whether locally or universally, but I commend it to your consideration· 
It appears to offer an expedient by which the objections against a system 
of nomination may be avoiuoo, and it would work through a choice 

freely exercised by the electorate at large inst-ead of by artificial electo
rates specially constituted for the purpose. No doubt it removes the 
primary voter by more than one $tage from the ultimate choice and it 

doea not profess to be simple. I can only say that it is quite as simple 
as any scheme for representation of minoritiei! can ever be. The 
sy$tem of a single vote, which is an essential part of it is said to work 
6ati~factorily in place& where it is in existence, and it is easy of 
apprehension by the electors. It would have several great advantages. 
It would bring the classes specially concerned within the popular electorate, 

and so meet the criticisms of the Hindus to which yon refer in paragraph 
30 ; IM!Cond, it establishes a principle that would be an answer t<t further 
claims for representation by special classes or associations; thiz;d, iii 
would ensure the persons chosen being actually drawn from the locality 
that the Electoral College represents ; fourth, it wouli provide a healthy 
stimulus to interest in local self.government by linking up local bodies 

(rural and llunicipal Boards) more closely with the Provincial Legislative 
Councils. To this end, it might be provided that the candidate for 
election to the Provincial Council must himself have taken part in locai 
adm inlstration. 

The due representation of the Indian mercantile community ori 
which you touch in paragraph 31 of your letter might be included~ the 
scheme if the commercial classes fail to organise themselves as you 
t>ugsest that they may arrange to do, in Associations similar to the 
European Chambers of Commerce. 

To meet possible objecticns founded on the difficulty of bringing 
together Electoral Colleges to vote in one place, I may add that this is 
not contemplated in the scheme. You refer at the close of paragraph 28 
to the succe~s of the Calcutta l'niversity in organising the election of 
1-'ello,..& by a large number of graduatei scattered all over India. The 
Yotes of the electors in each College cculd, I imagine, be collected in the 
~ame manner ,.·itbout requiring them to as><emble at a common centre •. 
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OFFICIAL MAJORITY TO BE DISPE:S!!ED WITH 

'From the electoral structure I now turn to the official element in 
the constitution of Provincial Legislative Councils, dealt with in para• 
graphs 43 to 56 of your letter. I first observe that in all of them you 
provide for a bare official majority, but you contemplate that in ordinary 
circumstances, only the number of official members necessary for the 
transaction of business shall be able to attend, The first question, there
fore, is the necessity of maintaining in these Councils the majority of 
officials. 

We have before us to begin with the leading fact that in the 
important Province of Bombay there is in. the Council, as at pre
sent- composed, no official. majority, and that the Bombay Govern
ment, even. in the smaller of its alternative schemes presente:l 
to· Your Excellency in Council, is willing to dispense with such a 
majority. · Considering the character of the legislation ordinarily 
coming before the Provincial Council, is it not possible with due repre
sentation given to the various classes and interests in the community to 
!lo without a majority of officials. After a careful consideration, I have 
come to the conclusion that in the Provincial Councils such a majonty 
may be dispensed with provided that a substantial official majority is 
permanently maintained in the Imperial Legislative Council. 

I. do no~ conceal from myself the risks in such an arrangement. The 
non-official majority may press legislation of a character disapproved by 
the Executive Government. This should be met by the exercise of the 
power to withhold· assent possessed by the head of the Government. Al
though the Local Legislature is vested with power to make laws for the 
peace and good government •>f the territories constituting the Province, 
still the range .of subjects is considerably narrowed by the statutory 
exclusions now in force. Thus, for example, the Local Legidature 
may not without the previous sanction of the Governor-General 
make Qr take into consideration any law affecting the Public Debt of 
India or the customs duties or any other tax or duty for the time 
being in force and imposed by the authority of the Governor-General 
in Council for the general purposes of the Government of India, or 
regulating currency or postal or telegraph business, or altering in any 
way the Indian Penal Code, or affecting .religion or religiou11 rites or 
usages, or .'lffecting the discipline or maint~;nance of Naval or Military 
forces, or dealing with patents or copyrights, or the relations of the 
Government with foreign Princes or States. It is difficult'. to see how 
any measures of such urgency that delay might work sarious mischief can 
come before a Provincial Council, for, mere opposition to a useful and 
beneficial project would not come wi,tbin this description. On the 



LORD MORLEY'S REFOR]t£ DESPATCH txxxni 

other hand, and perhaps more often, there may be opposition on the part 
of the non-official 1\fembera to legislation that the Government desires. 
'With a Council, however, representing di,·ergent interests and realising, 
t.ogether with its increased powers, greater responsibility a combina
tion of all the non-official members to resist a measure proposed by the 

Government would be unlikely, and some non-officials at least would 
probably cast their votes on the side of the Government. If, however, a 
combination of all the non-official members ·against the Government 
were to occur, that might be a very good reason for thinking that the 
proposed measure was really open to objection, and should not be 

proceeded with. 
Your Excellency will recall since you came into the authority of 

Governor-C'n?neral, an Act proposed by a Local Governmen~ which a 
representative Legislative Council would almost certainly ha-ve 
rejected. Your Excellency's action in withholding assent from the Act 

shows that in your judgment it would have been an advantage if the 
Local Government had been induced by a hostile vote to reconsider their 
Bill. If, in spite of such hostile vote, the comparatively rare case should 
arise where immediate legislation were still thought absolutely necessary; 

then the constitution, as it at present stands, pr~vides an adequate 
remedy. The Governor-General in C::~uncil to-day possesses a concurrent 
power to legislate for any Province, and though I strongly favour a 
policy that would lea-ve to each local Legislature the duty of pro-viding 
for its own requirements, still I recognise iu this power an ample safe
guard, should, under exceptional circumstances, a real.demand for its 
exercise arise. 

COSSTITUTION OF PROVINCIAL COUSCILS 

This decision will make it necessary to modify to some extent the 
constitution of the several Provincial Councils proposed by you and )'rill 

enable you 'o secure a wider representation. Subject to consideration of· 
these details (which will not involve the postponement of the proposed 
P,.rliamentary legislation for the amendment of the Indian Councils Act, 
1892, and for other purposes), I am ready to !Wlcept generally the pro
posals for the numbers and the constitution of the Councils set fourth in. 
your letter. 

THE IYPERIAL LEGISLATIVE COL"NCIL 

Your proposals in relation to the Imperial Legislative Co~cil are 
necessarily entitled t.o the greatest weight. I am glad t.o find myself 
able to v..oept them practically in their entirety. While I desire to 
liberali!Oe u far as po.;sible the Provincial Councils, I recoginse that it 
is an essential condition of this policy that the Imperial supremacy 
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shall be in no degree compromised. I must, therefore, regard it as 
essential that Your Excellency's Council, in its legislative as well as its 
executive character, should oontinue to be so constituted as to ensure its 
constant and uninter~upted power to fulfil the constitutional obliga
tions that it owes and must always owe to His Majesty's Government 
and to the Imperial Parliament. I see formidable drawbacks that 
have certainly not escaped Your Excellency to the expedient which you 
purpose, and I cannot regard with favour the power, of calling into play 
an official majority while seeming to dispense with it. I am unable 
to persuade myself that to import a number of gentlemen to vote down 
something upon which they may or may not have heard the arguments 
will prove satisfactory. To secure the required relations, I am convinced 
that a permanent ofhcial majority in the Imperial Legislative Council is 
absolutely necessary, and this must outweigh the grave disadvantages 
that induce us to dispense with it in the Provincial Legislatures. It 
need not be in any sense an overwhelming majority, and this Your 
Excellency does not seek, but it must be substantial as it is certainly 
desirable that the Governor-General should be removed from the conflict 
of the division list and that the fate of any measure or resolution should 
not rest on his vote alone . 

.. I have already dealt in the earlier paragraphs of this Despatch 
with elective principle, and it will be for Your Excellency to 
consider how far the popular ele<:torate can be utilised for the return 
to your Legislative Council of landholders and Mahomedans. Some 
modifications of the scheme suggested for the Provinces will no 
doubt be necessary and the Electoral Colleges would probably have 
to be on the basis of Provinces and not of Divisions, and the case 
of the Central Provinces would probably (in view of the disappearanpe 
of Advisory Councils) have to be met by nomination until Local 
Legislature is provided. 

I accept your proposals for securing the representation of commerce, 
both European and Indian. 

·I also agree to your proposals as to nomination, but it will be a 
matter for yout consideration whether, to meet requirement of a. subs
tantial official majority, the number of nominated officials should not be 
raised. 

Your plan for securing occasional representation for the interests 
of minorities such as the Sikhs, the Pars is, the Indian Christians, the 
Buddhists and the Domiciled Community meets with my entire appro
val, and I am in complete sympathy with your intention sometimes to 
appoint one or two experts in connection with legislation impending 
before the Councils, 
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INCREASED FACILITIES FOR DEBATE 

I turn to the proposals contained in paragraphs 57-59 of your 
Despatch affording further facilities for debate. This subject, as Your 
Excellency remarks, was not dealt with in the earlier correspondence 
out of which your present proposals arise, but I am· entirely in 
accord with Your Excellency's Government in regarding it as of cardinal 

importance. 
The existing law which confines discussion, e·xcept on the occasion 

of the Annu~l Financial Statement, to the Legislative proposals actually 
before the Council, imposes a restriction that I am convinced is no 
longer either desirable or necessary. The plan of Your Excellency's 
Government contemplates a wide relaxation of this restriction, and in 
sanctioning it generally, I am confident that these increasl\d facilities, 
judiciously used, will be pronounce.lof the greatest advantage, not only 
by Councils and those whom they represent, but also by Government 
who will gain additional opportunities both of becoming acquainted 
with the drift of public opinion and of explaining their own actions. 

EFFECT OF THE RESOLUTIONS 

Taking the proposals in detail, I agree that the Resolu
tions to be moved should take the form of recommendations 
to Government, having only such force and effect as Government after 
consideration &hall deem due to them. The introduction and discussion 
of Resolutions should not extend to subjects removed from the cogni
zance of Legislative Councils by statute, and must obviously be subject 
to rules and restrictions. These, as Your Excellency. observes, may 
best be laid down, in the first place, when the rules of business are 
drawn up and developed thereafter as experience may show to be desira
ble. Meanwhile, I agree generally with the conditions suggested in 
paragraph 59 of your Despatch. I must, however, remark upon the first 
of the suggested conditions that isolated incidents of administration 
or personal questions may be and often are at the same time matters of 
public and general importance. It would, in my opinion, be sufficient 
to lay down that Resolutions must relate to matters of public ana 
general importance, inasmuch as the President of the Council will have 
the power of deciding finally whether any proposed Re@olution does, or 
does not. satisfy this condition. 

INTERPELLATIONS 

In respect of rules on the asking of questions, I have come to the 
conclusion that subject to such restriction as may be found requisite in 
pr$Ctice and to the existing general powers of the President, the asking 
of supplementary questions should be allowed. Witho1,1t these, a system 

M . 
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of formal questions me~ by formal replies must inevitably tend to become 
unreal and ineffective and in an assembly in which, under proper safe
guards, free discussion and debate is permitted and encouraged, there 
can be no sufficient reason for prohibiting that mothod of eliciting infor
mation and expressing indirectly the opinions and wishes of the ques

tioners. 
DISCUSSION OF THE DlPERIAL BUDGET 

Special importance attaches to rules as to the discussion of the 
Imperm.,. Budget and I recognise with much satisfaction the liberality 
of the proposals that you have placed before me. The changes under 
this head constitute a notable step in the direction of giving to 
the representatives of Indian opinion a part in the most im
portant administrative operation of the political year. I approve 
the dates suggested for the promulgation of the Financial State
ment and for the beginning and ending of its discussion in Commit
teo, and I anticipate valuable results from the knowledge which your 
Government will acquire in these debates of the views of those whom 
the proposed measures will chiefly and directly afiect, and which it will 
be able to utilise in shaping its final finacial proposals for the year. Gene
rally, also, I approve the rules l'ketched in paragraph 64 for the 
regulati'>n of discussions in Committee and of the moving of Resolutions 
and I concur in your opinion that the form of procedure should be 
such as to show clearly that the power of executive ·action resides 
exclusively in Government, who, while inviting the free expression 
of opinion in the form of Resolutions do not thereby forego any part of 
the power and responsibility which has been and mus~ continue to 
be in their hands. 

PROVINCIAL BUDGETS 

Your proposals for the discussion of the Provincial Budgets seem 
entirely sound. As in the case of the Imperial Budget, so with respect to 
the Provincial Finances, I obser\"e with satisfaction that provision is 

made for full and free discussion and for the consideration by Govem
Jllent of the results of such discussion before the final proposals for the 
year are framed, and I believe that under the system suggested by you 
the Local Governments will retain that ultimate control over the finan
cial policy of their Provinces, without which not only the authority of 
the Government of India but also that of the Secretary of State in 
Council and Parliament would inevitably disappear. 

FURTHER REFORMS 

Your Excellency claims for your scheme as whole "that it will 
really and efiecthely" associate the people of India in the work not "only 
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of occasional legislation but of actual every-day administration." The 
claim is abundantly justified. yet the scheme is not and hardly pretends 
to be a complete representation of the entire body of changes and im
provements in the existing system that are evidently present to the minds 
of some of those whom your Governmant has consulted and that, to 
the best of my judgment, are now demande~ by the situation 
described in the opening words of the Despatch. It is evidently desirable, 
Your Excellency will agree, to present our reformed constitutional system 
as a whole. From this point of view, it seems necessary to attempt with
out delay an effectual advance in the direction of Local self-Government. 

LOCAL SELF-GOVERNMEN':!.' 

The principles that should inspire and regulate measures with this 
aim can hardly be laid down in sounder or clearer terms than in the Re
solution published by the Government cf India on the. 18th May, 1~82. I 
do not know where to look for a better expression of the views that shonl:l 
govern our policy under this important head, and I will venture to quote 
some passages in this memorable deliverance. Explaining the proposal 
for Local self-GovernmeB.t of that date the Government of India place 
themselves on ground which may well be our ground also. "It is not· 
primarily," they say, " with a view to improvement in administration 
that this measure is put forward and supported, it is chiefly desirable as 
an instrument of political and popular education ;" and again, "there 
appears to be great force in the argument that so long as the chief 
Executive officers are, as a matter of course, Chairmen of the Municipal 
and District Committees there is little chance of these committees 
affording any effective training to their members in the management of 
local affairs or of the non-official members taking any real interest in 
local business. The non-official members must be led to feel that real 
power is placed in their hands and that they have real rPsponsibilitie.s to 
discharge_" This anticipation has been, to some extent, warranted by 
experience. Funds have net existed for an efficient Executive staff. 
The official element within the looal bodies has been in many places pre
dominant. ~on-official members have not been induced to such an 
extent as was hoped, to take a real interest in loe.al business because, 
their powers and their re~ponsibilities were not real. If Local self
Government has so far been no marked success as a. training ground, it 
i• mainly for the rea.<on that the con~tit~tion of the local bodies departed 
from what was affirmed in the Resolution to be '' the true principle " 
that '' the control should be exercised from without rather than from 
within i the Government bhould revise and check the acts of local bodies 
but not dictate them-" I haTe no doubt that the Government of India 
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to-day will affirm and actively shape their policy upon the principle 
authoritatively set forth by their predecessors in 1882 :-"It would be 

hopeless to expect any real development of self-Government if the local 
bodies were subject to check and interference iu matters of detail. and 

the respective powers of Government and of the various local bodies 
should be clearly and dis'inctly defined by statu~. so that there may 
be as little risk of fri~tion and misunderstanding as possible within the 
limit to be laid down in each case. However, the Governor-General in 
Council is anxious that the fullest possible liberty of action should be 
given to local bodies." 

THE STARTING POINT IS PUBLIC LIFE 

Your Excellency will recall that the Resolution from which I have 
quoted treats the sub-division, taluka or the tahsil as the smallest 
administrative unit. It is a question whether it would not be a wise 
policy· to go further. The village in India (generally) has been the 
fundamental and indestructible unit of the social system, survi~·ing 

the downfall of dynasty after dynasty. I desire Your Excellency 
in Council to consider the best way of carrying out a policy that would 
make the village the starting point of public life. 

A SPECIAL DEPARTMID\""T 

The encouragement of Local self-Government being an objed of 
this high importance in the better organisation of our Indian system, it 
remains to be considered how far in each province it would be desirable 
to create a department for dealing exclusively with these local bodies, 
guiding and iniitructing them and correcting abuses in a form analogous 
to the operations of the Local Government Board in this country. That, 
however, is a detail, though a weighty one, in a question on which as a 

whole I confidently expect that Your Excellency will find much light 
in the forthcoming report of the Royal Commission on Decentralisa· 

tion. 

EXECl""TIVE .COUNCILS: ADMISSION OF INDIANS 

In the closing page of your letter Your Excellency raises a question 
of a high order of importance. You recognise as you inform me that the 
effect of our proposals will be to throw a greater burden on the heads of 
Local Governments, not only by reason of the actual increase of work 
caused by the long sittings of the Legislative Councils, bnt also because 
there will be considerable responsibility in dealing with the recommend· 

ations of those Councils. You then suggest the possibility that experi· 

ence may show it to be desirable to strengthen the hands of the 
Lieutenant-Governors in the large Provinces by the creation of Executi'fe 
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Councils and of assisting the Governors of 1\Iadras and Bombay by 
enlarging tha Executive Councils that now exist in these Presidencies. 

I have to observe with respect to Bombay and 1\Iadras that the 
original scheme under the Act of 1833 provided for the appointment of 
three members in these Presidencies. It seems conformable to the 
policy of this Despatch to take power to raise to four the numbers of 
each of these Executive Councils, of whom one, at least, should be an 

.Indian. I would not, however, propose to make this a provision of a 
st;a.tute, but would leave it to pratice and DRage growing into confirmed 

rule. 

MORE EXECUTIVE COUNCILS IN· THE LARGER PROVINCES 

As to the creation of Executive Councils in the larger Provinces, I 
am such impressed by both of the considerations that weigh .vi.th Your 
Excellency in throwing out the suggestion and more especially by the 
second of them. All will depend for the wise and efficient despatch of 
public business upon right relations between the supreme head of the 
Executive power in the Province and the Legislative C1mncil. The 
question is whether these relations will be the more likely to adjust them
selves effectively if the judgment of the Lieutenant-Governor is fortified 
and enlarged by two or more competent advi11ors with an official and 

rc:>ponsible share in his deliberations. 
Your Excellency anticipates longer sittings of the. Legislative 

Council with increased activity of discussion, and the effectual represen
tation of Provincial opinion and feeling as a. guide to executive authority 
i~ tha central object of the policy of Your Excellency's Despatch. The 
aim of that policy is two-fold, at once to enable Government, the better 
to realise the wants, interest and sentiment of the governed; and on the_ 
other hand to give the governed a. better chance of understanding, as 
occa.;ion ari~s, the case for the Government against the misrepresent
ations of ignorance and malice. That double obje;:t, as Your Excellency 
fully appreciates, is the foundation of the system in India. and all over 

Lhe world of administration and legislation either through or subject to 
the criticism of deliberative bodies, whether great or small. 

The suggesticn for the establishment of Executive Councils for 
Lieutenant-Governors, as Your Excellency is aware, is not new. A really 
new problem or new solution ia in truth surprisingly uncommon in tha 
history Briti,b rule in India and of the political or administrativecon
tro,·ersics connected with it. Indeed, without for an instant undervalu
ing the supreme necessity for caution and circumspection at every step 
llUd motion in Indian Government, it may be open to some to question 
whether in some of these controversies before now even an erroneous 
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conclusion would not · have been better than no conclusion 
at all. They are now considering what was much discussed in 
obedience to the orders of the Secretary of State in 1868 by men of the 
highest authority on Indian questions and I do not conceive that after 
all the consideration given to the subject then and since, further consul
tations could be expected to bring any new arguments of weight 
and substance into view. 

It has sometimes been argued that the creation of Executive Coun· 
cils in the major provinces weuld necessarily carry with it as in Bombay 
and Madras the appointment in each case of a Gove;nor from Home. 
This would indeed be a "large departure from the present system of 
administration," almost amounting to the confusion and overthrow of 
that system reposing as it does upon the presence at the head of the 
highest administrative posts of officers trained and experienced in the 
complex requirements and diversified duties of the Indian Government. I 
take for granted, therefore, that the head of the Province will be, as 
now, a member of the Indian Civil Service appointed in such mode as 
the law prescribes. 

THE POWER OF VETO 

I propose, therefore, to ask for power to create Executive 
Councils from ·time to tinie as may be found expedient. In 
this connection, we cannot ignore the necessity of securing that 
a constitutional change designed both to strengthen the authority and 
to lighten the labours of the he~d of the Province shall not impair the 
prompt exercise of Executive power. It will therefore, be necessary to 
consider most carefully what degree of authority over the members of 
his Ctlllnoil in case of dissent should be vested in the head of a Province 
in which an Executive Council may t.e called into being. It was 
recognised by Parliament more than a century ago that the Governors of 
1\ladras and Bombay should be vested with a discretionary power of 
overruling these Councils in cases of high importance and essentially 
affecting the public interest and welfare. A power no less than this will 
obviously be required in the Provinces in which a Council may come to 
be associated with the head of the Executive, and I shall be glad if you 
will favour me with your views upon its definition. Your Excellency will 
readily understand that the use of such a power, while not to be evaded 
in the special cases for which it is designed, is not intended for a part of 
the ordinary mechanism of Government. Rather in the language of the 
historical Despatch of 1834, it is my belief that •· in a punctual, constant 
and ever fastidious adherence to your ordinary rules of practice you will 
find the best security not only for the efficiency and also for the 
despatch of your Legislative proceedings.'' 
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YIII 

THE RESOLUTION ON THE REFORMS, 1909 
Th~ fulll•wing He~ulutiun of the Governor-General in 

Council, dated the 16th ~uvember 1909, is~ued when bringing the 

Indian Councils Act, 1909 into operation:-
No. 4213.-With the approval of the Secretary of State in Council, 

the Governor-General in Council has to-day brought into operation the 
Indian Councils Act, 1909, and has published the rules and regulations 
relating to the nomination and election of the members of the enlarged 
Legislative Councils. This act marks the completion of the earnest and 
prolonged deliberations that was initiated by the Viceroy more than 
three years ago, when he appointed a Committee of his Executivfl 
Council to consider and report on the general question of giving to the 
peoples of India a larger measure of political representation and 
wider opportunities of expres~;ing their view11 on administrative 
matters. 

2. The various stages of inquiry and disculilsion which followed need 
not be viewed at length. In the Home Department letter of the 24th 
August 1907, the Government of India put forward certain provisional 
and tentative proposals, and invited the local Governments to submit 
their matured conclusions, after consulting important bodies and 
individuals representing ·the various classes of the community. 
The voluminous opinions elicited by that letter were fully dealt 
with in the Despatch which the Government of India addressed 
to the Secretary of State on the 1st October 1908, and in Lord Morley's 
Despatch of the 27th November following. Since those papers were . 
published, the Government of India have been engaged; in communica
tion with the Secretary of State, working out the principles accepted by 
him, and the scheme finally adopted for the future constitution of the 
Legisla.tive Councils is embodied in the Indian Councils Act and in the 
Regulations which are published to-day. The Governor-General in Coun
cil will now proceed to state briefly the extent and nature of the changes 
introduced and to indicatP. in what respects they differ from the pra'{losals 
contained in the papers already published. 

3. The maximum strength of each Council is fixed by the first schedule 
of the Act. Excluding the head of the Government and the members of 
the Executive Councils, it varies from 60 for the Council of Governor
General, to 30 for the Councils of the Punjab and Burma, the number for 
each of the other five Provincial Councils being 50. The actual strength 
of each Council is determined by the Regulations : the statutory maximum 
will at pre~ent be worked up to only in the Imperial and Bengal Councils, 
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but as will be seen from the annexed statements the numbers are in every 
ca.se slightly larger than ~hose shown in ~he Despatch of ~be Is~ Ocwber 

1908. 
{. For the reas~ns given by ~he Secretary of St.ate in his Despatch of 

27th November 1908, there wil! continue ~o be a majority of officials in 
the Governor-General's Council bu~ the Regulations provide not only that 
there may be, but that there mus~ be, a majority of non-official mem. 
hers in every Provincial Council. The following statement, from 
which the head of the Governmen~ is in each case excluded, shows 
the effect of this great constitutional change on the oomposition of each 
Council. It will be within the power of a local Government w 
increase the non-official majority by nominating less than the maximum 
number of officials and substituting non-offieials, bot that majority can
not be reduced except to the limited extent indicated below and then 
only for a specified period or in connection with a particnlar measure:-

Legislative Council of Officials. Non-officials. Majority. 

O.ffieial. 
India 35 32 3 

Non-ojJU;ial. 
Madras 19 26 'i 
Bombay 17 28 11 
Bengal 17 31 14 
United Provinces 20 26 6 
Eastern Bengal and Assam l'i 23 6 
Punjab 10 H 4 
Burma 6 9 3 

These figures relate te the ordinary constitution of the Councils and 
leave out of account the two experts who may be appointed members of 
each Provincial Council when tho legislation in hand is of a natun w 
demand export advice. If those members are non-officials the majority 
will be strengthened, and even if both are officials it will not be entirely 
neutralised. The strength of the non-official majority varies with local 

conditions. 
5. Special prov1sion has been made for the representation of the 

professional classes, the landholder&, the Muhammadans, European 
commerce, and Indian commerce. The first of these interests will be 
represented on the Governor-General's Council by the members elected by 
the Provincial· Legislative Councils and by the distric~ Councils and 
Municipal Committees in the Central Provinces ; and on the Provincial 
Councils by the representatives of the District Boards, the Municipalities, 
the Corporations of the Presidency towns and the Universities. The others 
will be represeQted upon aU the Councils by members elected by special 
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electorates or nominated under an express provision of the Regulations. 
The representative of the Bombay landholders on the Governor-General's 
Council will be elected at the first, third and subsequent alternate 
elections by the landholders of Sind, a great majority of whom are 
lluhammadans, while at other election;> he will be elected by the Sardars 
of Gujerat or the Sardars of the Deccan, a majority of whom are Hindus. 
Ag&in the landholders of the P1mjab consist of about equal numbers of 
Muhammadans, and non-Muhammadans and it may be assumed that 
their representative will be alternately a Muhammadan and non-Muham
madan. It has accordingly been decided that at the second, fourth, and. 
~ucceeding alternate elections when these two seats will presumably not 
be held by ::IIuhammadans, there shall be two special electorates consis
ting of the Muhammadan landholders who are entitled to vote for the 
member who represents in the Governor-General's Council the land
holders of the United Provinces an Eastern Bengal aud Assam respec
tively, In some Provinces there are special interests such as the tea 
and jute industries in Eastern Bengal and Assam and the planting com
munities in Madras and Bengal, for which special provision has been 
made. The representation of minor interests and smaller classes will be 
provided for by nominations made from time to time as the particular 
needs of the moment and the claims of each community may require. 

6. In the Despatch of the 1st October. 1908 it was explained that 
some of the seats there shown as elective might at first have to be filled 
by nomination, pending the formation of suitable electorates. Further 
inquiry has shown their course to be unavoidable at present in re1o1pect 
of (1) the reprc.entative of Indian Commerce in all Councils except that 
of the Governor of Bombay; (2) the representatives of the landholders 
and the 1\Iuhammadan community of the Punjab on the Governor-· 
General's Council; and (3) the repre;;entative of the planting commll
nity on the Bengal Council. The Regulations, however, provide that a 
member must be nominated to represent each of these interests ; and it 
is the intention of the Governor-General in Council to substitute election 
for nomination wherever a workable electorate can be formed. 

7. It will be seen that the Regulations have been divided into two 
parts, first, the substantive Regulations, which deal with all matters of 
general application, and, secondly, a series of separate Schedules defin
ing the constitution of each electorate and prescribing the electoral 
procedure to be adopted in each case. 

S. The qualifications required for both candidates and voters are 
~peeified in the Schedules, but the disqualifications, which apply gene
rally, are given in the Regulations. The only voters disqualified are 
females, minors, and persons of unsound mind, but for candidates widef 

N 
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restrictions· are obviously necessary and these are set forth under nine 
heads in Regulation IV. The last of these provides that no person shall 
be eligible for election if he ~as been declared by the Government of 
India or the local Government to be of such reputation and antecedenh 
that his election would, in the opinion of the Government, be contrary 
to the public interest. The Act of 1892 laid down that an elected candi
date must be nominated by the head of the Government before he could 
take his seat on the Council. It thus gave power to execlude a candi
date whose presence would bring discredit upon the Council, and al
·though this power was never exercised, yet it sen·ed a useful purpose in 
deterring such persons from coming forward for election. If the dig· 
nity and representative character of the Legislative Councils are ta be 
maintained, there must be some means of excluding unworthy candi· 
datures, though recourse to it would be of rare occurrence, and the dis
qualification imposed would not necessarily be permanent. 

9. In accordance with the practice of the House of Commons and of 
other British Legislatures, members of the enlarged Councils must, 
before taking their seats, make an oath or affirmation of allegiance to 
the Crown: 

10. If a candidate is elected for more than one electorate he is 
required by Regulation IX to choose for which electorate he 
will sit. The votes recorded for him in any electorate for which he 
decides not to sit will be deemed not to have been given, and the seat 
will go to the candidate who would have been elected but for such votes. 
This is in accordance with the procedure prescribed for ward elections 
in the city of Bombay, and it has the advantages of rendering a fresh 

election unnecessary. 
11. The normal term of office has been extended from two to three 

years, but a member elected to fill a casual vacancy will sit only for the 
unexpired portion of the outgoing member's term. This provision is 
necessary to meet the case of electorates which elect by rotation. To 
deprive such a constituency of its representation for what might be a 
considerable portion of the term allotted to it would be unfair ; while to 
allow the constituency of the out-going member (who might have sat for 
nearly the full term) to elect another member for a further period of three 
years would be open to still greater objections. The provision is also 
required to secure the retention of the advantages of cumulative voting in 
two-member constituencies. 

12. It has been expressly laid down that corrupt practices shall 
render an election invalid. There is no such provision in the existing 
Regulations but the great extension of the principle of election and the 
probability of keen contests render it desirable to provide safe-guardR 
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against the employment of improper practices. The d:efini~ion of. "oorlupt 
practices " is taken from the Bombay District Municipalities Act. It 
covers fahe personation on the part of a voter and the use of threats Of 
injury, as well as the actual putcha.se of votes by the candidate or his 

a.gent. 
13. A:ny person who is qualified as a voter or a candidate may 

question the validity of an election and apply to the Government of India 
or the local Government, as the case may be, to set it aside. After such 
inquiry a~ may be necessary, the Government may declare whether the 
candidate whose election is questioned was duly elected.; or . whether 
a.ny, and if so, what other person was duly elected; or whether the elec-
tion was void (Regulation XVI). An election will not, however, be set 
aside on the- ground of minor irregularities which do not affect the result 

(Regulation XV). 
14. In most cases the electorates a.re sufficiently defined in .. the 

Regulations; where more detailed information is necessary, this has 
been given in the Schedules prescribing the electoral precedure. Where 
the electorates are soa.ttered, as is the case with the landholders and the 
Muhammadans, provision has been made for the preparation and publi
cation of an electoral roll containing the names of all persons qualified 

to vot-e. After the first eleotion this roll will be brought under revision 
from time to time, when claims and objections will be decided ; but 
the roll_ actually in force at the time of any election will be conclusive 
evidence on the question whether any person has the right te vote. The 
Governor-General in Council regrets that it has not been possible to allow 
claims to be made or objections to be taken in respect of the first roll. 
The qualifications upon which each roll is based could not be, announced 
Ulltil the Regulations had received the approval of the Secretary of State, 
and uo rcvi~ion of the roll could be undertaken until tbe new Act had 
bocn brought into operation. At least two months would have to ~ 
devoted to the disposal of cl01.ims and objections, and it is probable that 
even at the end of that periotl some cases would still be pending. It 
would thus be impossible to constitute the Provincial Councils before 
March 1910, and the Governor-General's Council could not a.ssemble 
before the end of that month or the beginning of April. The consequent 
loss of the whole of the legisl>ltive season would cause so much incon
venience that it would Le neCestiary to de[ar putting the Act into opera
tion and to postpone the o.s~embliug of the new Councils until the sesRion 
ol19l(Hl. The Governor-General in Council is sensible of the objection to 
holding il n election on a. register which has not been subjected to the test 
of revision, but he is convinced that those objections are greatly outweigb
ci by the keen di~appoiutment tha.t would be caused by further delay in 
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introducing 'he constituHonal changes which have now been under discus·. 
sian for more than three years. Moreover, the danger of improper omi~sioll 
or inclusion ie comparatively small. The two principal qualifications are 
payment of land re"enue and income-tax, the records of which are de
tailed and complete and steps wer'e taken before-hand to ensure, as far as 
possible, that doubtful cases and claims based on other qualifications 
should be brought to notice. The Governor-General in Council belines 
that the grea.t majority of those interested in the question will recognise 
the difficulties of the situation, and will acquiesce in the decision to 
prefer the possibility of some sm~ll degree of error affecting only a few 
individuals to the certainty of further prolonged delay in the assem
bling of the new Councils. 

15. The qualifications prescribed for electors in the -cases of the 
landholders and the ::IIuhammadans ury greatly from province to pro

vince. They a.re in acctndauce, for the most part with the specific re
climmenda.tioi:ls of the Local Governments, and these recommendations 
again were based upon inquiries made by a special officer appointed in 
each province to ascertain by personal consultation the wishes of the 
members of tpe two communities. The Gm·ernor-General in Council 
would have preferred some nearer approach to uniformity ; but the 
principle he has borne in mind is that elootion by the wishes of the 
people is the ultimate object to be secw-ed, and he has felt that he mu.st 
be guided by the advice of the local authorities as to what those wishes 
are. The status and circumstances both of the landholders !llld of the 
Muhammadan community differ widely from province to province, and 
qua.lifica.tions which would produce a satisfactory constituency in one case 

would in .another give an electorate insignificant in numbers and 
deficient in representative character. 

16. The qualification for candidates are, as a rule, tbe same as 
those prescribed for voters, but in some cases, such as that of candidates 
for election to the Governor-General's Council by the non-official mem· 
bers of a Provincial Council, !lilY such restriction would be inappropriate. 
ln other instances, there has been some difference of treatment in diller
ens provinces, but the object in all cases has been to secure that the 
member shall really represent the ·electorate. 

17. The different kiBds of ele<:tora.l machinery may be broadly 

Classified uader two main hends,-one under which the electors vote di
re~t (or the members and the other under which they select direct dele
gates by whom the members are elected. A subsidiary distinction in 
each case is that the electors or delegates either vote at a. single centre 
before a Returning Officer, or vote at different places before an Attesting 
Oflioer, who despatched the voting rapers to the Returning Officer. A 
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further distinction in the case of delegates is that ·in Bengal each dele; 
gate has a varying number of votes, the number depending. in the 
case of District Boards and Municipalities upon the income of 'those 
bodies, and in the case of a Muhammadan community upon the 
strength and importance of the Muhammadan population of a district or· 
group of districts. Elsewhere the same object has been attain~ 
ed by varying the number of delegates on like grounds, each 
delegate then having only one vote. In the Central Provinces, however, 
the number of delegates to be elected by each District Council and 
Municipal Committee has been fixed, not with sole reference to income 
or population, but with regard to a number of factors, of which those 
two are perhaps the most important. 

18. A special case of voting by delegates is that of the election of a· 
member of the Governor-General's Councils to represent the Muham" 
madan communit.y of Bombay. The delegates in this. case are not 
appointed ad hoc, but consist of the Muhammadan members of the 
Provincial Council. This exceptional method has been admitted on 
the assurance of the Governor in Council that the Muhammadan 
community of the Presidency as a whole would be better represented by 
the llluhamma.dan members of the Provincial Ceuncil than by any form 
of direct electorate that could be devised. 

19. The procedure for voting is ge1,erally similar to tha,t prescribed 
by the English Ballot Act. In some cases, however, such as the elections 
by the Corporations· of the Presidency Towns, the Chambers of Commerce 
and the Trades' Associations, the voting will, as at present, be regulated 
by the procedure usually adopted by those bodies for the transaction of 
their ordinary business. 

20. The rules authorising the moving and diifussion of resolutions, 
the discussion of the Budget, and the a~;king of questions have been 
framed in accordance with the decisions on these matters which have 
already been announced. In the rules relating to the di1cussion in ·the 
Governor-General's Council of matters of general public interest it is 
provided that no discussion shall be allowed in regard to subjects re
moved from the cognisance of the Council by the Indian Councils Act 
of 1861, or matters affecting the foreign relations of His Majesty's Go· 
,·ernment or the Government of India, or matters which are sub-jud~. 
The President may also disallow any re~olution on the ground that. its 
introduction is opposed to the public interest, or that it should be moved 
in the Legislative Council of a.· Local Government. Subject to these 
nec<!ssary restrictions, a resolution may be moved regarding any matter 
of general public interebt and all such resolutions may be fully dis· 
cu.sed and put to the vote. The President may asbign such time as 
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he may consider reasonable for the discussion of resolutions or of 
particular resolution. 

The examination of the anni]J}l financial proposals in the GoYernor· 
General's Council will be divided into three parts. There will first be 
opportunity for discussing any alteration in taxation, any new loan, or 
any grant to Local Governments proposed or mentioned in the financial 
statement or the explanatory memorandum accompanying it. In the 
second stage, each head or group of heads of revenue or expenditure not 
excluded from discussion will be explained by the member in charge of 
t~ administrative department concerned and any member may then 
lJlOVe a resolution relating to these subjects. The final stage consists of 
the presentation of the Budget by the Finance Member, who will 
explain why any resolutions passed by the Council have not been accept
ed. A general discussion of the Budget will follow, but at this stage no 
resolution may be moved. 

The rules for the asking of questions are substantially the same as 
those hitherto in force, with the important exception that they permit 
a member who has asked a question to put a supplementary question. 

In respect of these matters each Provincial Council is governed by 
rules of its own, which in essentials differ but little from those of the 
Governor-General's Council. One distinguishing feature, however, is 
that the Local Financial Statement is first examined by a. Committee of 
the Council consisting of the twelYe members, of whom six will be 
nominated by the head of the Government and six elected by the non
official members of the Councils. 

21. The Govemor-General in Council is conscious that many of the 
details of the scheme which is being introduced may be found on trial to 
be unsatisfactory or 'apable of improvement. Experience alone can 
show how far metho<ls which are new to India. give to the different class
es and interests a measure of Representation proportionate to their 
importance and influence, and to what extent an untried electoral machi
nery is suitable to the varying circumstances of the different provinces 
and the numerous electorates. Defects will no doubt be discovered when 
the rules are put into operation, but, if this proves to be the case, the law 
admits of the regulations being amended without difficulty. 

22. •Under the arrangements that have been made the new Provin
cial Councils will assemble at the beginning of January 1910, and 
the Council of the Governor·Qene1·al in the course of that 
month. It is a source of great satisfaction, both to the Viceroy perso
nally and to the 1\Iembers of his Council, that the deliberations which 
have extended over the greater part of Lord Minto's Viceroyalty should 
have achieYed their purpose before he lays down the otfice of Gevernor-
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General. The constitutional changes that have been effected are of 
no small magnitude. The Councils have been greatly enlarged ; the 
maximum strength was 126 : it is now 370. All classes and interests 
of major importance will in future have their own representatives. In 
the place of 39 elected members there will now be 135; and while the 
electorates of the old Councils had only the right to recommend the 
candidate of their choice for appointment by the head of the Government 
an elected member of the new Councils will sit as of right and, will 
need official confirmation. Under the Regulations of 1892 officials were 
everywhere in a majority and the Regulations just issued establish a non
official majority in every Provincial Council. Nor has the reform been 
confined to the constitution of the councils their functions also have 
been greatly enlarged. A member can now demand that· the formal 
answer to a question shall by supplemented by further information. 
Discussion will no longer be confined to legislative business and a discur
sive and ineffectual debate on the Budget, but will be allowed in respect 
of all matters of general public interest. Members will in future take a 
real and active part in shaping the financial proposals for the year; and 
as regards not only financial matters but all que5tions of administration 
they will have liberal opportunities of criticism and discussion and of 
initiating advice and suggestions in the form of definite resolutions. 
The Governor-General in Council feels that these momentous changes 
constitute a generous fulfilment of the graciou; intention, foreshadowed 
in the King-Emperor's message, to entrust to the leaders· of the Indian 
peoples a greater share in legislation and government; and he looks 
forward with confidence to these extensive powers being loyally and 
wisely used by them, in aasociation with holders of executive authority; 
to promote the prosperity and contentment of all classes of the 
inhabitants of his great country. 
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IX 
THE RESOLUTION ON LOCAL SELF GOVERNMENT, 

1882. 

The followir;g i~ the Re~olution on Local Self-Goverruucut i~~ue1l 
by the Governor-General in Council dul'ing the Viceroyalty of the 

Marquis of Ripon initiating mensures of Local Self-Government in 
India.,· in 1882:-

The Governor-General in Council in the Resolution of the Financial 
Department, dated the 30th September 1881, set out, for the informa
tion of the Local Governments, the principles upon which it w:~os 

proposed to revise the agreements then in f?rce for the administrR>tion 
of the l.'rovineial Services, and to establish the deoen tralised system of 
finance on o. uniform and extended bnsis. It was explained that inti
mately connected with this general scheme for the decentra.li~~

tion of finance was the very impertant question of developing Local 
Self-Government. Considerable progress in the direction had, it W:J.I! 

admitted, been made since 1870. A large income from. local rates and 
cesses had been secu_red, and in some provinces the management of this 
income had been freely entmsted . to loca.l bodie~. Municipalities had 
also increased in number and usefulness. But there was still, it was 
remarked, a greater ineq ua.lity of progress in di.lferent pa,rts, of the 
country than v~trying local circumstances seemed to warrant. In many 
places services admirably adapted for local management were reserved 
on the hands of the central administration, while everywhere heavy 
charges were levied on JI.Iunicipa.lities in connection with the Police, over 
which they ha.d necessarily no executive control. 

Paragraph 11 of the Resolution went on to sa.y :-"His Excellency 
. the Governor-General in Council is therefore of opinion that the time has 

now arrived when further practical development may be afforded to the 
intentions of Lord Mayo's Government, and that the Provincial Govern
ments should no longer exclude from all consideration the mass of taxa
tion under Looal and 1\:Iunicipal management together with the similar 
resources still retained in provincial control, and ignore the question of 
Loca.l Self-Government. The Provincial Government, while being now 
hugely endowed from Imperial sources, ma:.y well, in their turn, hand 
over to loca.l self-goYernment considerable revenues, at present kept in 
their own hands, but similar in kind to many which have long been lQcal
ly managed with success by Committees, partly composed Qf non-official 
members and subject only to a. general remedial control reserved to the 
State by the Legislature. At the same time, such items should be 

generally mac\e local as the people are most likely to ba a blc to 
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understand the 1u11 of and to administer well. His Excellency 'would 
therefor& invite the Local Governments to undertake a care!ul scrutiny 
of Provincial, Loca.l and Municipal accounts, with the view of asoer· 
taining (1) what items of receipt a.nd charge ca.n be transferred from 
'Provincial' to 'Local' heads, for administration by Oommit~s compris
ing non-official and, wherever possible elected members, and wha~ i~ma 
already 'Local', bu~ not ao administered, might suitably be so; (:l) 
wb&t re-distribution of itema is desirable, in order . to lay on Local and 
Municipal bodies those which are best understood and appreciated by the 
people; (S) wha.t measures, legislative or otherwise, are necessary t(, 
ensure more Loca.l Self-Government. Incidentally to the scrutiny they 
·will probably notice, and might carefully consider (;!,) ways of equal. 
ising Loca,l and Municipal taxation throughout the Empire, checking 

·severe or unsuitable impost!, and fa.vouring forms most in accordance 
with popular opinion or sentiment. The Government of India_ have 
already made some preliminary enquiries in the sa.me direction, the 
t"eaults of which will shortly be communicated to the several Local 
Governments for consideration in conjunction with their own." 

2. Aeoordingly on the lOth October lBBllett.ers were addressed to 
the various Local Governments indiea.ting those br11.nches of expenditure 
which appeared to the Government of India. most suited for local control, 
and inviting each Government to examine any other heads of accounts 
which might seem to cover items capable of transfer to such control. It 
was pointed out that it was not the intention of the Governmimt of India 
that the proposed tt"&nsfer of the control of expenditure of a l!pecially 
local chara.cter to lOcal bodies should involve any addition to existing 
local burdens; and it was, therefore, shown to be necessary to arrange 
for the simulta.neous tt"&nsfer of receipts sufficient to meet any net balance 
of a.dditiona.l expenditure which in any instances might arise. The 
reoeipte to be thua transferred should, it was suggested, be such .as to 
afford a prospect that, by careful administration, with all the advantages 
due to local sympathy, erperienoo and ws.tchfulneu, they would be 
susceptible of reasonr.ble inorea.se. In casee where larger &ssignments 
of funds were required, the receipts from pounds, or a. sha.re of the asseu
ed ta.xes collected wit-h in. the jurisdction of loca.l body, were indicated as 
suita.ble sources of revenue to be made over. But on this, a.s on other 
points a. wide discretion waa left to tbe Local Governments. 

8. M regards the charactet' of the local bodies to whom those 
powers ef control a.nd administration were to be entrusted, it waa 
remarked tb&t already in most parts of British India there were in 
existence Municipal Committee• 11•hose po111•ers might in many cases be 
.ann t ageBu.sly p:ltended, and Pistrict CoJlllllitteea for various 11urposea

1 
Q 
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whiob might very well be consolidated into single h0111ogeneous working 
bodies, with ancillary subordinate committees fo~ P.ach tahsil or sub
division of the distr~ct. It was suggested that the Magistrate and 
Collectoz should be President of the District Committee, and the 
Aseistant or Deputy Magistrate in charge of the sub-division, President 
of the subordinate committees but in each case the local bodies should, it 
was said, comprise persons not in the service of Government, and elected 
or nominated, as might seem best, in a proportion of not less than from 
one-half to two-thirds of the whole numbers. For the satisfactory 
development of this plan, it was admitted that legislation would probably 
be necessary in most provinces, and the Local Government vrere invited 

. in their replies to e:s:plain the general outlines which such legislation 
should follow. ln regard to this it was said-

" Special attention will be required in Battling the relations between 
the various local bodies and the officers of the general administration, 
and in providing for a certa.in measu.Te of control and inspection on the 
part of Government. It would be hopeless to expect any re11ol developmen~ 
of aelf·Government, if the lOcal bodies were subject to cheok and intm
ference in -matters. of detail; and the respective powers of Government 
and of the various local bodies should be clearly and distinctly defined 
by statute so that there may be as little risk of fliction and misunder
standing as possible. Within the limits to be laid down in each c11ose, 
however, the Governor-General in Council is anxious that the fullest, 
possible liberty of action should be given to local bodies." 

!1. The policy thus enunciated by the Government of India has on 
the whole, been loyally, and in some oases warmly accepted by the Local 
Governments, several of which have already drawn up schemes for 
givhtg effect to it, and have submitted these for the Government of India. 
The Governor-Gener~~ol in Council desires to acknowledge the care and 
thought with which some of these schemes have been worked ou.t. Upon 
each the Government of Indi11o will communicate hereafter its views in 
detail to the loca.l GoYernment concerned. Meantime, however, it will 
be convenient that the Governor-Gener~~>l in Council should explain 
somewhat more fully than he has hitherto done, the general mode in 
which he would wish to see effect given to the principle of Local self
Government throughout British India. outside the Presidency Towns, 
This is the more necess~~ory, as fuzther considerations of the subject ami 
examination of the ecbemes prepared for the different provinces have 
suggested the propriety of certain modifications of the plan &ketohed 
out in the Circular letter~ of the lOth October loot. 

5. A.t th9 outset, the Governor-General in Connail must explain, that 
in !'dvocatin~ the ex ten sio~ oflol)&l st~lf·Government1 and the ado1>tion of 



!rilE RESOLUTION ON LOCAL SELF GOVERNMENT, 1882 cvii 

this principle in the management of many branche1 of local affairs, he 
does not suppose that the work will be in the first instance better done 
than if it remained in the sole hands of the Government District officers. 
It is not, primarily, with a. view to improvement in administration that 
this measure is put forward and supported. It is chiefly desirable as an 
instrument of political and popular education. His Excellency in 
Council has himself no doubt that in course of time, as local knowledge 
and local interest are brought to bear more freely upon local adminis· 
tration, improved efficiency will in fact follow. But at starting, there 
will dttubtless be many failures, calculated to discourage exaggerated 
hopes, and even in some cases to cast apparent discredit upon 
the practice of self-Government itself. If, however the officers 
of Government only set themselves, as the Governor-General in Council 
believes they will, to foster sedulously the small beginnings of 
independent political life ; if they accept loyally and as their own 
the policy of the Government, and if they come to realise that the system 
really opens tG them a· fairer field fer the exercise of administrative tact 
and directive energy than the more autocratic system which it super
sedes, then it may be hoped that the period of failures will be short, 
and that real and substantial progress will very soon become 
manifest. 

6. It is not uncommonly asserted that the people of this country 
are themselves entirely indifferent to the principle of self-Government ; 
that they take but little interest in public matters; and. that they prefer 
to have such affairs managed for them by Government officers. The. 
Governor-General in Council does not attach much value to this theory." 
It represents no doubt the point of view which commends itself to many. 
act-ive and well-intentioned District officers; and the people of India are, 
there can be equally no doubt, remarkably tolerant of existing fact. 
But as education advances, there is rapidly growing up all over the country 
an intelligent class of public-spirited men whom it is not only bad 
policy, but 8heer waste of power, to fail to utilise. The task of adminis
tration is yearly becoming more onerous as the country progresses in 
civilisation and material prosperity. The annual reports of every Govern
ment tell of an ever-increasing burden laid upon the shoulders of the 
local officers. The cry is everywhere for iocreasad establishments. 
The uniYersal complaint in all departments is that of over-work. Under 
these circumstances it becomes imperatively necessary to look around for 
some means of relief ; and thi, Governor-General in Council has no hesita~ 
tion in stating his conviction that the only reasonable plan open to the 
Government is to induce the people themselves to undertake, as far as 
may be, the management of their own affairs ; and to develop, 
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or ·oreate if need be, a oapaoity for self-help in respect of all matters 
that have not, for imperial reasons, to be retained in the hands of 
the representatives of Government. 

7. If it be said that the experiments hitherto made in this direction 
have not been encouraging, the Governor-General in Council must avow 
his belief that the principle has not as yet been, in any general or satis
factory fashion, fully and fairly tried. There is reason to fear that 
previous attempts at Looal self-Government ·have been too often over
ridden and practicaly crushed by direct, though well-meant, official 
interference. In the few cases where real responsibility has been thrown 
upon local bodies and real ·power entrusted to them, the results have 
been very gratifying. There is even now a vast amount of assistance 
rendered to the administration by Honorary Magistrates, Members of 
Municipal Corporations and other Committees ; and there is no antece
dent improbability in the theory that if non-official auxiliary agency 
were more thoroughly organised and more fully trusted, there would be 
a speedy and marked improvement. not only in its amount, but in its 
effi.cency, 

-8. Holding therefore, that it is the duty and interest of the ruling 
power to take care that the further advance which it is now proposed to 
make in the direction of Local self-Government shall be, though cautious, 
yet at-the same time real and substantial, the Governor-General in 
Council will proceed to indicate, for the guidanoe of the Provincial 
Administration, the general principles upon which, in the judgment of 
the Government of India, these measures should be shaped. The sub· 
ject may, for the purposes of this Resolution, be divided into two 
parts-the first, relating to the mode in which Local Boards, whether 
Municipal or District, should generally be constituted; and the second, 
to the degree of control which the Government should retain over such 
bodies, and the manner in which that control should be exerciaed. 

9. In regard to the first of these points, the Governor-General in 
. Council would observe that he is quite aware of the absurdity of attempt
ing to lay down any hard and fast rules which shall be of universal 
application in a country so vast, and in its local circumstances so 
varied, as British India. It would be unreasonable to expect that any 
uniform system of Local Government could be applied with equal suc
cess in Provinces difiering as the Punjab, for instanoe, from Madras, 
or Bengal from Burma.h, A large latitude of application must, therefore, 
in every case be left to the local authorities. Indeed, we are really as yet 
so much in the infancy of self-Government, and have, perhaps so 
little knowledge of the directions in which it would naturally develop itself 
among the people, that there is a distinct advantage in having difierent 
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schemes tried in different places, in order to test, by practical ex
perience, what arrangements are best suited to the ways ef thinking, 
habits, and other idiosyncrasies of the heterogeneous populations of 
the Empire. But there are, nevertheless, fundamental principles which, 
after every allowance has been made fer local peculiarities, must be· 
universally followed and frankly adopted, if the system is to have 
anywhere a fair trial. 

10. The Government of India desires, then, that while main
taining and extending, as far as practicable, the plan of municipal 
Government in the cities and towns of each Province, the Local Govern· 
ments will also malnta.in and extend throughout the country, in every 
district where intelligent non-official agency can be found, a net work of 
Local Boards, to be charged with definite duties and entrusted wfth 
definite funds. The Governor-General in Council considers it very im· 
portant that the area of jurisdiction allotted to each Board should in no 
case be t~o large. If the plan is to succeed at all, it will be necessary to 
secure among the members both local interest and local knowledge. 
Experience proves that District Committees are, as a rule, very badly 
attended by members not actually residing in the vicinity of the head
quarters' station. Those who do attend have frequently no intilnate 
acquaintance with the wants of outlying parts of the district. The con~ 
sequence is, either that undue attention is given ttt the requirements of 
the immediate neighbourhood of the central station, or that the business 
falls entirely into the hands of the District officer, the Committee conten· 
ting itself formally endorsing ·his proposals. Modifying, therefore, 
to some extent the suggestions made in paragraph 8 of the Circular 
letters of the lOth October last, the Governor-General in Coun· 
cil desires that the· smallest administrative unit-the sub-division, the 
taluka or the tahsil-shall ordinarily form the maximum area to bei 
placed under a Local Board. He would not indeed object to even smaller 
jurisdiction were these deemed suitable. In some Provinces it may be 

found possible to leave this sub-divisional Boards to their own indepen
dent working, arranging for a periodical District Council, to which 
delegates from each Local Board might be sent, to settle such common 
matters &S the rate of land·cess to be levied during the year, allotment 
to be made of district funds, and other questions of general interest .. In 
other Provinces, again, 1t may be thought best to have a District Board 
with controlling power over the smaller Local Boards. But whatever 
system is followed, the cardinal principle, which is essential to the 
suocess of self-Government in any shape, is this, that the jurisdiction 
of the primary Boards must be so limited in area as to ensure both 
local knowledge ~rond local interest on the Part of each of the members. 
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11. "The Municipal Committees . will, of course, remain the Local 
Boards for areas included within town limits. The relations between such 
Municipal Boards and the Sub-divisional or District Boards within whose 
jurisdiction the towns lle, must be carefully settled in each case. In some 
instances the Town Boards will be left entirely independent and apart. 
In others it may be found desirable to give the Rural Boards a certain 
share in the settlement of questions of common interest. In others, again, 
the Town Boards would be required to send delegates to the District Board 
or Council. 

12. The J.ocal Boards, both urban and rural, must everywhere have 
a. large· preponderance of non-official members, In no case ought the 
official members to be more than one-third of the whole, unless in places 
in which the elective system is followed, when there would be no ground for 
objecting to an elected member merely on the ground that he 
was : in the service of Government. The Governor-General in 
Council is disposed to think that the non-official members of 
the ·Boards should hold office for at least two years after election or 
appointment; ; but probably the best plan to follow would be 
that of the compulsory retirement by rotation of a fixed proportion of 
members, those retiring being eligible to sit again. A detail of this 
description may, however, fitly be left to the Local Government, 

·13. Members of the Boards should be chosen by election wherever 
it may, in the opir.ion of the Local Governments, be practicable to adopt 
that system of choice. . The Governor-General in Council does not require 
the adoption of the system of election in all cases, though that is the sys
tem.which he hopes will ultimately prevail throughout the country, and 
which he wishes to establish now as widely as local circumstances will 
permit. Election in some form or other should be generally introduced 
in towns of any considerable size, but may be extended more cau
tiously. and gradually to the smaller Municipalities and to backward 
rural. tracts. Even as regards these last, however, the Governor
General in Council is disposed to think that if the Government officers 
cordially accept the principle, and set themselves to make it successful, a 
great advance might; be made with comparatively little difficulty, Thus 
when the Local Governments had determined the nature of the qualifica
tions suited to such a district (and these might ordinarily at first be fairly 
high) ; each Sub-Divisional Officer might be instructed ta prepare a list 
or register of candidates qualified to sit upon the Loc3l Board and might 
invite. all those residing in any particular area, such as a Police (thana) 
jurisdiction, to meet him on a day fixed at &ome convenient spot near 
their homes. He might then explain to them the objec~s of Government, 
and. the nature· of the duties they were invited to undertake, and call 



THE RESOLUTION ON LOCAL SELF GOVERNMENT, 1882 ·. CJ;i 

upon them to eleot then or on a future day the number of representatives 
that had been fixed for the area in question. In the course of a few 
years, when the members of the Board find that they have real powers 
and responsibilities entrusted to them, any Government interferenee will 
become unnecessary. The electors may s~fely then be left to conduct their 
own elections under such rules as may be from time to time laid clown. 

U. As to the system of election to be followed, the Governor
General in Council would here also leave a large discretion to the Local 
Governments. Experience is wanting to determine the ·most suitable 
general system for each province ; and it is desirable that a variety of 
plans should be tried in order to a future comparison of results. The 
simple vote, the cumulative vote, election by wards, election . by the 
whole town or tract, suffrage of more or less extended qualification, 
election by castes or occupation-these and other methods might all 
be tried. New methods unthought cf in Europe, may be found suitable 
to India ; and after a time it will probably be able to say what forms 
suit best the local peculiarities and idiosyncrasies of the different 
populations. The Provincial Governments should, through their District 
officers, consult the leading Natives of each locality, not only as to the 
possibilities of intreducing the elective system, but as to the arrangements 
most likely to meet their local circumstances, and should use every 
effort to make the schemes adopted as consonant as possible to the 
feelings and habits of the people. 

15, Doubtless the first consequence of this· mode of proceeding will 
be that the electoral system, viewed as a whole, will present for a time a 
very diversified appearance, and in some places arrangements made will 
turn out badly and call for change ; but the Governer-Genera.l in Coun
cil is not disposed to attach undue importance ~o this. The proplem 
before the Government is one of no slight difficulty; being that of discOver-. 
ing in what manner the people of the town and district of British India 
can be best trained to manage their own local affairs intelligently and 
suc'bessfully. The attempts hitherto made with this object have met 
with but little success. The best men in many cases do not present 
themselves as candidates for Municipal Office. The number of voters is 
generally insignificant compared with the number on the registers. And 
yet there can be no doubt that among the more intelligent 
classes of the community there is a real and growing interest being 
taken in administrative matters. It may be suspected, therefore, that the 
cause of comparative failure in the efforts hitherto made is to be found 
rather in the character of those efforts than in the nature of the object 
pursued. They have been, it seems to the Governor-General in Council, 
wanting to a great <legree in earnestness and in real endeavours to a.dopt 
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the system adopted to the feelings of the people by whom it has to be 
worked. If this is so, the remedy muat lie in ascertaining by patient and 
practical experiment h~w best to call forth and render effective desire 
and capacity for self-government which all intelligent and fairly educat
ed men may safely be assumed to possess. 

-16. With a view to stimulating the candidature of men of respect
able standing in Native society, and to mark the importance of the 
functions of these Local Boards in the eyes of Government, the Gover
nor-General in Council is pleased to direct that the courtesy titles of 
"Ra.i (or Rao) Bahadur or Khan Bahadur" shall in all official correspon• 
dence be applicable to Native members of all Local Boards during their 
term of office. · 

17 •. Turning now to the second division of the subject-the degree 
of control to be retained by the Government over the Local Boards, and 
thtl manner in which that control should be exercised-the Governor· 
General in Council observes that the true principle to be followed in this 

. matter is that the control should be exercised from without rather than 
from within. The Government should revise and check the acts of the 
local bodies but not dictate them. The executive authorities should have 
two powers of control. In the :first place their function should be required 
in order to give validity to certain acts, such as the raising of loans, the 
imposition of taxes in other than duly authorised forms, the alienation 
of Municipal property, interference with any matters involving religious 
que.~tions or affecting the public peace, and the like. (The cases in which 
such sanction should be insisted upon would have to be carefully consi
dered by each Government, and they would at the outset be probably 
somewhat numerous, but, as the Boards gained in experience, might be 
reduced in number.) . In the second place, the Local Government should 
have power to interfere either to set aside altogether the proceedings of the 
Board in particular cases, or, in the event of gross and continued neglect 
of any important duty, to suspend the Board temporarily, by the 
appointment of persons to execute the office of the Board until the 
neglected duty had been satisfactorily performed. That being done the 
regulal! system would be re-established, a fresh Board being elected or 
appointed. This power of absolute supersession would require in every 
case the consent of the Supreme Government. A similar power is re· 
served to the Executive Government under several English statutes; and 
if required in England, where Local self-Government is long established 
and effective, it is not probable that it could be altogether dispensed with 
in India. It should be the general function of the executive offi;:ers of 
Government to watch, especially at the outset, the proceedings of the 
Local Bo&Jrds, to point op.t to them matters callingfortheirconsideration, 
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to draw their attention to any neglect; of duty on thw part, and to check' 
by official remonstrance any attempt to exceed their proper fUnctions ot 
to acli illegally or in an arbitrary or umeasonable manner. 

18. It does not appear necessary, for the exercise of these powers, . 
that; the chief executive officers of towns, sub-divisions or~districts should 
be Chairmen or even members of the Local Boards. There is, indeed, 
much reason to believe thali it weuld be more convenient that they should 
supervise and control the acts of those bodies, without taking actual 
part in their proceedings. The Governor-General in Council is aware 
that many high authorities hold that the District officer should always 
be u-ojficio Chairman of all the Local Boards within the district, and 
should directly gui ie and :regulate their proceedings. This was indeed 
the view taken by the Government of India itself in the Circular letters 
of the lOth October last, so far as the constitution of district Boa~ds 
was concerned. But even then the Governor-General in Council did 
noli see his way to accepting the principle in the case of Muncipal 
Boards ; and further consideration has led him to the belief, that on 
the whole, it is better to lay down no such general rule in the case of 
any class of Lecai Boards. There appears to· him to be great force in 
the argument that so long as the chief executive officers are, as a matter" 
of course, Chairmen of the Municipal and District Committees, there is 
little chance of _these Committees affording any effective training to their 
members in the management of local affairs, or of the non-official mem
bers taking any real mterest in local business. ·The non-official members 
must be led lio feel that real power is placed in their hands, and that they 
have, real rasponsibilities t:J discharge. It is doubtful whether they have 
under present; arrangements any sufficient inducement to give up their time 
and attention to the transaction of public business. There is this further 
objection to the District; officer acting as Chairman, that if the non
official members are independent and energetic, risk may arise of unseemly 
collision between the Chairman and the Board. The former would be 
in a far more d:ignified and in11.uential position if he supervised a~d con
lirolled the proceedings of the Board from outside, acting as arbiter 
between all parties, and not as leader of any. 

19. The Governor-General in Council, therefore, would wish to see 
non-official persons acting wherever practicable, as chairmen · of 
the Local Boards. There may, however, be places where it would be 
impossible to get; any suitable non-official Chairman, and there may be 
districts where the chief executive officer must for the present; retain these 
duties in his own hands. Bnli His Excellency in Council trusts that the 
Local Governments will have recourse sparingly to the appointment of 
executive offi08l'S as c~ of Local Boards; and he is of opinipn that ' 

p . 
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il should 1M! to general rule that when such an officer is Chairman of any 
Local Board, he shall not in that capacity have a vote in i" prooeedings. 
This arrangement will. to some extent, tend to strengthen the indepen
dence of the non-official members, and keep the official Chairman, 
where there must be such, apart; from the possible contentions of oppos
ing parlieli. 

The appointment of Chairman should always be subject to the appro
Val of the Local Government, bnt need not be always made by it. The 
Governor-General in Council would be glad to see the Boards allowed, 
~ as ~y cases as possible, to elect each its own Chairman. But this 
matter is one which must be left to the discretion of Local Governments. 

. 20. These, then, are the principles upon'which the Governor-General 
in Council desires to see the experiment of Local self-Government intro
duCed throughout the several provinces ol India ; and he would ask the 
Local~yemmentstorevise their several schemes and shape any proposed 
legisla~on in general accordance with these principles. On such of the 

. iocal schemes as ha!e already oome before the Government of India sepa
rat-e orders will, as already intimated, be passed in accordance with the 
~~~oing exposition of policy. .There are, however, one or two points to 
which attention has been drawn by a perusal of the orders of the Local 
Governments, which, though matters of detail, are still of sufficient im
portance to warrant their being noticed in this Resolution • 

. 2L In .the orders of the lOth October last the Government of India 
laid special stress on the importance of entrusting to the Local Boards. 
not merely the expenditure of fixed allotments of funds, but the manage
ment of certain local sources of revenue. Sufficient regard does not 
as yet appear to have been paid to this pan of the scheme. Not 
only should every Local Board have the entire control over 
the proceeds of all local rates and cesses levied within its jurisdic
tion for its ~wn special purposes, but along !rith the charge of any 
expenctiture that is at present Provincial should be transferred 
where possible, the management of equivalent revenue. The 
License Tax assessments and collections for example, migM 
very well be made over to the Local Boards, municipal and rural, 
in many parts of the country, subject to the control provided by the 
existing law. Pounds and ferry receipts have been already indicated as 
suited for transfer. The allotment of lump grants from Provincial 
revenues should be reserved as much as possible to balance receipts and 
expenditure of the Local Boards. The Governor-General in Council 
hopes that this part; of the scheme will receive very careful consideration 
from all Local Governments, with a view io giving full efieci to the 
fOlic:J whicla the Govemmen$ of Iudia has laid down 011 this poin~. · 
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22. Another point deserving of notice is the control that should be 
exercised over the execution of local works. It will not always be 
possible for a Local Board to entertain a competent engineer of its own: 
and in any case when GoverOII!ent buildi;ngs u.nif i.Ulp§r-tan_l!_ works of 
other kmds are made over, for maintenance, there must be some eliec
tive guarantee for thoroughness of execution. It will probably be most 
convenient that, while all subordinate establishments are entirely 
under the control of the Boards, Government shoul~ supply.the District 
Engineer, and furnish professional supervision, ·the Boards dehaying j,u 
such manner as may be determined by the Local Governments with 

. reference_te the amountof work done for each- Board; the payments to 
be made to Government on this account. Care m~st, however,'b6 taken 
that the Boards are left unfettered in the initiation- and- direction .of 
operations and that the Engineer is placed in the position of their 
servant and not of their master. The power of check vested in the 
District officer will suffice to l'emedy any carelessness -or _impr!lper 

. working -on the part of the Boards. If this arrangement be C&J"Jied 

out, it w11l probably be found vossible to make over to the charge of 
'the Boards most of the public buildings in the districts: and other; worj[s 
of various kinds which would otherwise have to. :be kept in the hands -of 
the Government officers. Double establishments will thus be avoided, and 
public money saved. 



13-TilR INDIAN LEGISLATURES 
I 

GENERAL 
The Indian Legislative Councils consist at present of the 

'._Imperial Legislative Council, legislating generally for the whole of 
British India and the Provincial Legislative Councils of Madras, 
Bombay, Bengal, Bihar, the United Provinces, the Punjab, Burma and 
Assam. They are formed in the case of the Imperial and in Presidency 

·Governments by the addition of members, nominated and elected in 
accordance with the Regulations under the Indian Councils Act, 1909, 
~"for the better exercise of the power of making laws and regulations 
:vested· in the Governor-General in Council" or Governor-in-Council as 
·the case may be, under sections 10 and 29 of the Indian Councils Act 

. 186i : and in the case of the other Provincial Governments and 

.·Administrations; they are constituted under sections 44 and 46 of the 

. said Act;·tlie proclamations under which specify the number of Coun-
cillors whom the Lieutenant-Governor (or Chief Commissione~ unaer 
the Government of India Act 1912) "may nominate for his assistance 
in making laws and regulations." 

All the present Legislative Councils have been called into exist
ence by the Governor-General in Council under section 8, clause (2) 
of that Act, on the dates which were appointed by the Governor
General for the coming into operation of this Act as respects these 
Legislative Councils as previously constituted ; all the nominated 
members thereof went out of office, and by the Regulations which 
the Governor-General in Council was empowered to make new Councils 
were constituted in accordance with their provisions. The Legislative 
Councils in conformity iherewith consist of the ordinary and extra
ordinary members of Council where they exist, and of the additional 
members, official and non-official, elected or nominated, as the case 
may be according to the strength thereof prescribed by the Regulations, 
but subject to the maxima· prescribed in the schedule to the Act of 1909. 

The additional members of these Legislative Councils are thus 
called together to the Council by notifications issued under sec. 8 (2) 
of the Indian Councils Act, 1909 and Regulation XVIII of the Regu
lations made by the Governor-General in Council for the nomination 



and election of additional members, while the Governor-General in the 
case of the Legislative Council of th6 Governor-General and th6 Gover· 
nor or Lieutenant-Governor, or Chief Commi~5ioner in the case of 
Provincial Councils·, together ~ith the ~rdioary members of Council, 
are thus ex-officio Members of the Council assembled for making laws 
and regulations. The Governor or Lieutenant-Governor of the Pro, 
vince in which a meeting of the Imperial Legislative Council. is held 
is also ex,officio an extraordinary member of the Council. The follow· 

ing table gives the necessary particulars regarding the constitution o£ 
the Indian Councilli :-
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. II 
; THE CONSTITUTION OF THE COUNCILS 

. (i) THE REGULATIONS 

The General charactor of the coruposititm and features of the 
Indian Legislative Councils and the general conditions governing the 

i!aine will be gathered from the following text of the Regulation~ for 
the: nomination and election of additional mllmbers of the Legi~lative 

Council of the Governor-General which is published tJerbatim. The Pro
vincial Regulations are mut4tis mut4ndis, similar :-

I. The Additional Members of the Legislative Council of tbe 

Number of 1olem- Governor-Gener&l shall ordinarily be ei:x:ty in 
be·ra number, and shall consist of-

A.-Members elected by the clas8ell specified in Begulation II, 

who shall ordinarily be twenty-seven in number ; and 
_, B.-Members nominated by the Governor-General, who shall not 

ex~ed thirty-three in number, and of whom...,-
. · (G) not more than twenty-eight may be officials, and 

(b) thl:aa shall be non•offioia.l persons to be selected
(i) one from the Indian commercial community, 

-- · ··· liir-onelrom the- Muhimlmadaii. comziniility in the Punjab and 
(iii) one from the landholders in the Puujab : 

··· Pt'oflded that jt sbaU not be lawful for thil Governor-General to 

nominate so ~any. non-official persons under these Regulations that the 
mt~jocity of .all the Members of the Council shall be non-officials. 

II. The twenty-seven elected Members specified in Regulation I 

Elected M~b~ -·shall be elected as fol,lows, namely :-
·(i) By the non-official Additional Members of the Council 

of the Govm:nor of Fort St. George 2 Mamber&. 
Ui) "Ey tha-non•offici&l Additional Members ofllle Council 

of the Governor of Bombay 2 Mambers. 
( rri) By the non-offioi~l Additional Members of the Council 

- ol the Governor of Fort William in llenga.l li lUembers. 
(iv) By the non-official Members of the Council of the 

Lieutenant-Governor of the United Province11 of Agra 
and On.dh · ~-.~· ·· ll Me1nbers. 

: (v) By the non-official Members of ihe Council 
·Liex1tenant-Governor of the :Punjab 

. (vi) BY the nou-official Members of the Council 
- · _'Lie~l:.enailt-Gov~noz" of B~rma- •• ;-

of the 
1 Member • 

of the 
.. , 1 Member. 
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('vjj) By non·official Additiona.l Memben of the dounoU 
of the Lieutenant·Governor of Biha.! and Orissa. ; .. 

(viii) By the non·offioial 'Members of the Council of the 
Chief Commissioner of Assam 

(ill:) By the District Councils and Municipal Committees 
in the Central Provinces 

(x) By Landholders in the Presidency of Fort St. George. 
lxi) By L~~ondholders in the P~esidency of Bombay 

{J:ii) By Landholders in the Presidency of Bengal 
(xiii) By L~~ondholders in the United Provinces of Agra. and 

On db 
(xiv} By Landholders in Biha.r and Oriss~~o 
(xv) By Landholders in the Central Provinces 
(xvi} By the Muh&Illmadan community in the Presideney 

of Fort St. George 
(xvii) By the Muhammadan community in the Presidency 

of Bombay 

1 M:einber. 

1 Member. 
.=: 

1.Me~be~;· 
1 Mamba!'.: 
1 Member. 
1 Member. 

1. Member. 
1 Member. 
1 Member. 

1 Member. 

1 Member, 
(xviii) By the :M:uhamma.dan community in the Presidenc~ . 

of Bengal f M~mhe':t. 
(xix) By the Muhammadan community in the United Pro· 

vinoes of Agra. and Oudh .•• 1 Member, 
(n) By the Muhammadan community in Bihar' and d~issa. I Member, 

(ni) By the Bengal Chamber of Commerce 1 Member, 
(nii) By the Bombay Chamber of Commerce · 1 Member', 

In addition to the Members specified in the foregoing part of this 
Regulation, a second }!ember shall be elected at the first, third and 
suooeeding alternate elections by the Muhammadan members of t:ha class 
speoffied in sub-head (:rciii), and at the second, fourth and succeeding 
alternate elections, by the class specified in sub·hea.d (xviii). 

Ezplanation.-The expression " alternate election" shall not be 
deemed to include elections to fill casual vacancies. 

III, Tbe election of the Members specified in Regulation II 

Electorates and 
electoral pro• 
eedures 

shall be effected by · the electorates, and in 
accordance with the procedures respectively 

prescribed in the Schedules to these Regulations, .. 

IV. No person shall be eligible for election. &B a Member of the 
Ineligible candi· CQuncil if such persQn-

dates. 
(a) is not a British subject, or 
(b) is an official, or 
Cc) is a female, or 
(d) has been adjudged by a competent Court to be of UDSOlUld_ 

mind, or 
., (') is llllder $wenty.five rears of ~e. or 
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(f) is an uncertificated bankrupt or an undischarged insolvent, or 
(g) has been dismissed from the Government servioe, or 
(h) has been sentenced by a Criminal Court to imprisonment for an 

offence punishable ~ith imprisonment for a te1m exceeding six months, 
or to transportation, or has been ordered to find security for good 
behaviour under. the Code of Criminal Procedure, such sentence or order 
not having subsequently been reversed or remitted, or~ the offender 
pardoned, or 

(i) has been debarred from practising as a legal practitioner by 
order of any competent authority, or 

{k) has been declared by the Governor-General in Council to be of 
such reputation and antecedents that his election would, in the opinion of 
the Governor-General in Council, be contrary to the public interest : 

Provided that, in cases (g), (hl, (i) and (k), the disqualification may 
be removed by an order ·of the Governor-General in Council in this behalf. 

V. No person shall be eligible for election under any sub-head of 
Regulation II unless he possesses the qualifica

Qualification of tions prescribed for candidates in the Schedule 
candidates 

regulating elections under that sub-head. 

VI. No person shall be qualified to vote at any election held under 

Disqualifications 
of _voters 

these Regulations if such person-

(aj is a female, or 
{b) ·is a minor; or 
(c) has been adjudged by a competent Court to be of unsound mind. 
VII_. Every person, who is elected or nominated under these 

Regulations to be a Member of Council, shall 
Oath of office before taking his seat make, at a meeting of the 

Council, an oath or affirmation of his allegiance to the Crown, in the 

following form, namely :-

I, A B. having been eJecteddan Additional Member of the Legisla-
• ' nommate 

tive Council of the Governor-General, do solemnly swear (01' affirm) that 
I Will he faithful and bear true allegiance to His Majesty the King, 
Emperor of India, His heirs and successors, and that I will faithfully 
discharge the duty of the office upon which I am about to enter, 

VIII. (1) If any person,-

Power to declare 
seats vacant 

(a) not being eligible for election, is elected under these Regula-
tions, or . 

(b) having been elected or nominated, subsequently becomes subJel!t 
to any of the disabilities stated ill clause (d),(/), (g), (h) or H) of Regu-
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lation IV, or fails to make the oath or affirmation prescribed by Regula• 
tion VII within such time as the Governor-General in Council considers 
reasonable, 

the Governor-General shall, by notification in the Gazetts of 
India, declare his election or nomination to be void or his seat to be 
vacant, 

(2) When any such declaration is made, the Governor-General 
shall, by notification as aforesaid, call upon the electorate concerned 
to elect another person within such time as may be prescribed by such 
notification, or shall nominate another person, as the case may be. 

(3) If any person elected at such fresh election is not eligible 
for election, the Governor-General may nominate any person who is 
eligible for election by the electorate concerned, 

IX. (1) If any person is elected by more than one electorate, he 

Candidates elec- shall, by notice in writing signed by him and 
ted by several elec- delivered to the Secretary to the Government 
torates of India in the Legislative Department, within 

seven days from the date of the publication of the result of such 
elections in the Gazette of India, choose, or in his default the 
Governor-General shall declare, for which of these electorates he 
shall serve, and the choice or declaration shall be conclusive_ 

(2) When any such choice or declaratiorl· has been made, the 
votes recorded for such person in any electorate for which be is not 
to serve shall be deemed not to have been given, and the candidate, 
if any, who, except for the said votes would have been· declared 
elected for such electorate, shall be deemed to have been duly 
elected for the same. 

X. (1) Save as otherwise provided in these Regulations, the 

Term of office term of office of an Additional Member shall be 
three years, commencing from-

(a) in the case of a. nominated :M:ember, the date of the publication 
in the Gazette of India of the notification by which he is nominated, 

(b) in th6 case of an elected Member, the date of the publicatiqn in 
the Gazette of India of the result of the election, or, where the result of 
such election has been so published before the vacancy has occurred, 
from the date on which such vacancy occurs : 

Provided that official Members and Members nominated as being 
persons who have expert knowledge of subJects connected with pro
posed or pending legislation shall hold office for three years, or such 

Q 
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shorter period as the Governor-General may at the time of nomination 
determine: · 

Provided further tbat in the event of a Legislative Council being 
constituted for the Central Provinces, the term of office of the Member 
elected by the class specified in sub-head (ix) of Regulation II shall 
expire on such date as the Governor-General in Council may, by notifi
cation in the Gazette of India, direct. 

(2) A Member elected or nominated to fill a casual vacancy occur
ring by reason of absence from India, inability to attend to duty, death, 
acceptance of office or resignation duly accepted, or otherwise, or a 
Member nominated on failure of an electorate to elect an eligible per
son, shall hold office so long as the Member whose place he fills would 
have been entitled to hold office if the vacancy had not occurred. 

XI. (1) When a vacancy occurs in the case of a Member who 

Va.can.cies 
represents any interest specified in Regulation 
II, or at any time within three months of the 

date wh~n such a vacancy will occur in the ordinary course of events, 
the Governor-General shall, by notification as aforesaid, call upon the 
electorate concerned to elect a person for the purpose of filling the 

vacancy within such time as may be prescribed by such notification. 
. (2) When a vacancy occurs in the case of a nominated Member, 

the Governor-General may nominate any person to the vacancy : 
- Provided that when a casual vacancy occurs-

( a) in the case of an elected Member, the election shall always be 
made by the same electorate as tbat which elected the Member whose 
place is to be filled, and shall be subject to the same conditions in respect 
of eligibility of candidates for nomination as those which governed tl!e 
election of such Member, and 

(b) in the case of a Member nominated as representing any class 
specified in Regulation I, sub-head B, clause (b), the person nominated 
shall be selected from the same class. 

XII. If within the time prescribed by a notification issued under 

Failure to elect 
Regulation VIII, clause (2), or Regulation · XI, 
clause (1), the electorate concerned fails to 

elect, the Governor-General may nominate at his discretion any pers9n 
who is eligible for election by such electorate. 

XIII. The power of making laws and regulations, and of transact· 

Quorum ing other business vested in the Legislative 
Council of the Governor-General shall be exer· 
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cised only when fifteen or more Additicnal Members of the Conncilare 

present. 

XIV~ (1) No election shall be valid if any corrupt practice is 
committed in connection therewith by tli.e 

Corrup\ practices 
candidate elected. 

(2) A person shall be deemed to commit a corrupt practice Within 
the meaning of theee Regulations-

(i) who, with a view to inducing any voter to give or to refrain hom 
giving a vote in favour of any candidate, ofiers or gives any money or 
valuable considera\ion, or holds out any promise of individual profit, or 
holds out any threa\ of injury, to any persen. or, 

(ii) who gives, procures or abets the giving of a vote in the name of a 
voter who is not the person giving such vote. 

And a corrupt practice shall be deemed to be committed by a 
candidate if it is committed with his knowledge and consent, or by a 

person ·•rho is acting under the general or special authority of such 
candidate -.dth reference to the election. 

Ezplanatiot&.-A '' promiF<e of individual profit " includes a pro
mise for the benefit of the person himself, or of any one in whom he 
is interested. 

XV. No election shall be invalid by reason of a non"i:ompliance 

with the rules contained in the Schedules to Non-compliance 
with rules theee Regulations or any mistake in the use of 

Forms annexed thereto, if it appears that the election was conducted . 
in accordance ....-ith the principles laid down in such rules, and tha~ 
such nou-i:olllpliance or wibtake did no1 affect the re~ult of the 
electjoo. 

XVI. (1) U the validity of any election is brought in question 

Disputes as to by any person qualified either to be elected or to 
validity of elections vote at sucb election on the ground of the 
improper rejection or reception of a D<>mination or of a vote. or of any 
corrupt practk-e in connection with such election, or for any_ other 
cauee, such person may, at any time within fifteen days from the date 
of the publication uf the r~ult o~ Euch election iB the G~ "ot 
INdia, apply to the Governor-General in Conncil to set aside: such 
election. . 

(2) The Governor-General in CouncilEhaU, after · linch inquiry (if 
any) as he IDBY coosider neceBEary, declare, by notification as afocel!aid, 
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whether the candidate whose election is questioned or any or whd 

other person was duly elected, or whether the election was void. 
(3) If the election is declared void, the Governor-General shall, 

by notification as aforesaid, call upon the electorate concerned to 

elect another person within such time as may be prescribed by such 

notification. 
(4) If within the time so prescribed the electorate fails to elect, 

the. Governor-General may nominate any person who is eligible for 

election by such electorate. 
XVII. The decision of the Governor-General in Council on any 

Finality of deci
sions 

question that may arise as to the intention, con

struction or application of these Regulations 
shall be final. 

XVIII. (I) As soon as conveniently may be after these Regu-

First elections 
lations come into force, a Council shall be coo-

stituted in accordance with their provisions. 

(2) For this purpose the Governor-General shall, by notification 

as aforesaid, call upon the electorates referred to in Regulation III to 

proceed to elect Members in accordance with these Regulations within 
such time as may be prescribed by such notification. 

(3) If within the time so prescribed any such class fails to elect, 

the Governor-General may nominate at his discretion for a period not 

exceeding six months any person who is eligible for election by such 

class. 
[The Regulations framed by the Governor-Gene:raJ in Ceuncil for the 

nomination and election of Additional 1\Iembers for the Provincial 
Legislatures are similar. Regulations I and n, prescribe the strength of 
the Councils and the proportion of elected to nominated 1\Iembers. ·The 
proviso to Regulation I does not provide for an official majority in the 
Councils as in the case of the Imperial Legislature, but for a non-official 
majority in the following terms : "Provided that it shall not be lawful 
for the Governor or Lieutenant-Governor, as the case may be, to 
nominate so many officials under these regulations that the majority of 
all the 1\Iembers of the Council shall be officials." As in the case of the 
Imperial Legislative Council, it is provided by Regulations ll and ill in 
each of the Provincial Regulatio~s that the elected Members specified 
in · Regulation I shall be elected by the electorates in accordance 
with the procedures respectively prescribed in the schedules to the 
Regulations. The schedules and the electorates for the election of 
1\Iembeu to all the Councils, Imperial and Provincial, are sUlllDlaJ'ised in 
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full in the next section. The rest of the Regulations IV-Xll,XIV-XVIII 
are identical in terms with those made for the Imperial Legislature, 
reproduced above, with the substitution of the words, 'Governor ' or 
'Lieutenant-Governor', for the words 'Governar-General' and of 'Gover
nor-in-council' for 'Governor-General in Council' as the case may be. 

In the case of nominationa to the Provincial Legislatures, it is provid· 
ed in the Regulations that Members to the PrOI'incial Legislative Coun
cils of the United Provinces of Agra and Oudh, Behar, and Assam and 
Burma should be nominated by the respective Lieutenant-Governors with 
the sanction of the Governor-General. No sanction is required in the 
case of nominations made to their Legislative Councils by the Governors 
of Madras, Bombay and Bengal. 

In the Regulation corresponding to Regulation Xlll of those relating 
to the Imperial Council fixing the quorum for Legislative Meetings, in 
the Regulations of each Province, the quorum has been fixed as 
follows:-

Excluding the President, 10 or more Members in the Legislative 
Councils of Madras, Bombay, Bengal, United Provinces of Agra and Oudh 
and Behar an!! 8 or more Members in that of the Punjab and Assam and 
6 in that of Burma]. 

(ii) THE CLASSIFICATION OF MEMBERS 
EX-OFFICIO MEMBERS 

By virtue of the Indian Councils Act of 18611 the ordinary mem
bers of the Council of the Governor-General, Governor or Lieutenant
Governor as the case may be, or as they may be called for purposes 
of convenience, members of the Executive Councils of the various ad-· 
minitstrations, are ex-officio members of the several Legislative Counci~s. 

NOMINATED MEMBERS-oFFICIALS 

There are no special qualifications prescribed in the case of .offi
cials nominated to the Indian Councils. There is absolutely no restric
tion in choice ; as a general rule, Secretaries to Government in the 
various departments and heads of administrative departments are 
nominated to the Council. There have been instances when, in order 
to make up the number of officials, or for other reasons, Principal of 
a Government Arts College, or a mofussil Government pleader, has 
been so appointed. 

NOMINATED MEMBERS-NON-OFFICIALS 

A.JJ in the case of officials who are nominated to the Councils, 
there are no qualifications prescribed in the case of non-officials who 
&uaJ be appointed lo the Councils under the Regulations. The Regu-
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lations of mOBt of the Councils require that, in exerci~ing the power 
of nomination care should be taken that certain special interest& 
are represented in. the Councils. Tile object of allotting a 
certain number of seats in the Councils to be filled in by 
nomination of non-officials is to enable such special interests as 
have not organised themselves sufficiently ~ell to be conferred the 
privilege of election, to be represented in tbe Councils. The heads of 
administrations, in whom is vested the power of nominations, could 
also nominate to the Councils persons who, in their opinion, possess ex
ceptional merit and ability and who could not get into the Councils by 
the door of election. 

The Regulations have laid .down that non--officials should be selected 
from the classes mentioned against each Council :-

1. The Imperial Legi8lative Council :-
fa) One Member hom ihe Indian Commereial Community, 
(b) One Mi!mber hom the Muhammadan Community in the 

Punjab and 
(c) One ~ember from the l&nd holders in the Punjab. 

2. The Madras Legislative Council :-
One :Member from the Indian Commercial Community. 

3. The Bengal Legislative Council :-
(a) One Member from the Indi&n Commercial Community and 
(b) One Member from the European Commareia.l Community 

carrying on businesa outside Calcutta and the Municipali
ty of Chittagong and not connected with tea-planting. 

(, The United Provinces Legislative Council :-
One 'Member from the Indian Commercial Community. 

5. The Burm11. LegiBlative Council :-
(a) Four 'Members from the Burmese population. 
(b) One 'Member hom the Indian Commercial Community. 
lc) One 'Member from the Chinese Community. 
(d) Two MembeJ'S to reprllSellli other interests. 

EXPERTS 

Expert:; who may l•e nominated to the Councils may loe either 
officiald or uou-officiilh> aud are intended to be appointed in connection 
with propo:;ed or pending legi~latiou in regard to which they have· 
speciill knowledge. 

ELECTED I.I:EMBEBS 

In the composition of every representative body, the question as to 
,.,·bo are the voters, is always treated as distinct from the question 
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into what groups shall they be combined. In constitutions which pro- -
ceeded in early days on a full faith in democratic principles, the latter 
question was treated as of no importance or as of but secondary im-_ 

portance, for it was assumed that the interests of the m&Sses of the 
people were fundamentally identical and the main question is only that 
of enlarging the basis of representation. This fundamental indentity 
is now seen to be subject to the con~ct of human interests and in the 
formation of constituencies and groups of voters are sought resnlts · 
and remedies in the direction of equal or effective representation. The 
relative advantages of the scndtn. tk liste and scruttu'd t~rTOUtldissB
mentare still unsettled in France, where this problem of single electoral 
districts or large areas· choosing a number of representatives apiece is 
complicated by that of proportional representation. The arrangement 
of_ the constituencies on the basis of wealth as- in the three-class 
system of Prussia in preference· to the grouping of voters on the basis 

of their natural economic relations into urban and rural- constituen
cies as in England, _ has given rise to suggestions of possible 
groupings on the basis of occupations and on the basis of opinions by 
some form of proportional representation ; the electoral system in 
India does not, however, proceed on any such defined principles but 
in addition to partaking of principles of minority and class represent• 
ation adds those of communal representation. 

(iii) THE ELECTORATES AND ELECTORAL AREAS 
The distribution of elective seats in India in respect of the various

Legislative Councils ia based, only to a limited extent, en the principle 
of territorial division followed in countries where representative institu
tions have advanced very much. The granting of the privilege of 
election to certain classes and special interests has made the applica
tion of this principle impossible in India. In the United Kingdom, 
for instance, the country is divided into separate electoral divisions 
each with its own distinctive name, returning one member each to the 
Parliament. twenty three boroughs, the City of London and the 
t'niversities of "Oxford, Cambridge- and Dublin making the twenty

seven cases of constituencies retnming two members each.-There is not 
in England, u there is in India, any representation of communities or 
organised bodies of men marked off fMm each other either by religious 
differences or the exia;tence of special or peculiar interests, a number 
of men being ~onped together onl7 for the purpose of election. Tho 
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cnly case in [ndia in whiclt nn approach is made to the priniciple of 

territorial representation is the division of each province for which a 

Legislative Council ·is constituted, into groups consisting 0! one or 

more administrative units-districts-the local bodies in each of which 

are together entitled to retum a member to the Legislative Council. 
The electorates of the various Legislative Councils in India msy be 
considered under the heads of (i} general electors tes, (ii) class electo

rates comprising (a) Landed Interests and (b) Muhamadans and (iii) 
special electorates comprising (a) the Presidency Corporations, (b) the 

Universities, (c) Comm~rce, (d) Trade, (e) Planting and (/) Port Trusts 
and other Interests. 

(i} GENERAL ELECTOBATES 

(a) The Imperial Legislative Council (13) :-

In Madras, Bombay, Bengal and the United Provinces of Agra and 

Oudh, the non-official Members of the Provincial Le~islative Councils 
elect two Members each for the Viceroy's Council and have cumulative 

vote, so as to afford an opportunity to a strong minority to ~ecure one 

of t11e Mats. 
In the Punjab, Behar, Assam and Burma, the non-official Members 

of tbe Provincial Legislative Councils elect one Member each to the 

Viceroy's Council. 

In the Central ProviDces the votes of twenty-two delegates from 
the District Councils aDd twenty-eight delegates from }iunicipal com

mittees elect one ~ember. 
(b) The Madras Legislative Co11ncil :-
Nine l!lelD.bers are eleoted by Municipalities and District and Ta.luk: 

Boa:rds and certain other electors and, it is provided in Schedule III of 
the M~as Regulations that one shu.ll be elected for each of the follow• 
ing groups of districts : 

(1) Ganjam a.nd Vizaga.patam ; 
(2) Godavari, Kistna and Guntnr ; 
{S) Nellore, Cuddapab and Chittore; 
(4.) Kurnool, Bellary and Anantapu:r ; 
(5) Nellore, Chingleput and South Arcot; 
(6) Su.lom, Coimbato:ra and the Nilgiris ; 
('1) South C&oara and Malabar (including Anjengo and Tangas

seri) ; 
{8) Tat~jo:re and Trichinopoly ; 
(9) Madura, Ramnad and Tinnevally. 
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(c) The Bombay Legislative Council:-
Eight Members are elected by the Municipalities and- by District 

Local Boards as follows :-
The Municipalities of the Southern, Northern, Central and Sind 

Divisions, each one 4 
The District Local Boards of the Southern, Northern, Central and 

Sind Divisions, each one 4 
(d) The Bengal Legislative Council :-
Eleven or ten members are electeJ by the Municipalities and 

District Local Boards as follows :-
by Municipal Commissioners: 1 Member frem the Presidency, 

Burdwan, Dacca and Rajshahi Divisions at every election ; 1 from the 
Chittagong Division at every alternate election and in addition 1 Member 
to be returned by the Municipalities of the Presidency and Burdwan 
Divisions alternately :- ' 6 or 5 Members ; 

by District and Local Boards (1 for each Division) 5 Members. 
(e) The United Provinces Legislative Council :-
Thirteen Members are elected by Municipalities and District Boards 

as follows :-
Four Members are elec~d by the large Municipalities altern~tely by 

the four Municipal Boards forming each of the following groups ;
Group (I)-the Municipal Boards of Meerut, Agra, Allahabad and 

Lucknow ; and 
Group (2)-the Municipal Boards ofBareilly, Cawnpore, Benares and 

Fyza.ba.d. 
Of the nine Members to be elected by the District Boards and sma.l· 

ler Municipalities, one Member is elected for each of the Meerut, Agra, 
Rohilkhand, Jhansi, Allahabad, Benares, Gorakhpur, Lucknow and 
Fyza.bad Divisions. 

(J) The Behar Legislative Council:-
Ten Members are elP.cted by Municipalities and District Boards as 

follows:-
:Municipal Commissioners (one from each Division) ... 5 
District Boards (one from each Division) 5 
{g) 'l'he Punjab Legislative Council:-
Six lllembers are elected by Municipal and Cantonment Commit· 

tees and District Boards as follows:--
Mumcipal and Cantonment Committees 
District Boards ••• 
(h) Tlie Assam Legislative Council:

3 
3 

Four members are elected by Municipalities and Local Boards as 
follows:-

Municipal Commissioners (one for each Division) 
Local Beards (one for each Division) 

1l 
... 2 

2 
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(ii) CL&SS ELECTOB&TE8 

(4) LANDED INTERESTS :-

1. The Imperial Legislative Council :-

. · Landholders, of certain specified qualifications which will be 
referred to in detail presently, return one member each from Madras 

' Bomba~, Bengal, the United Provinces, Behar, and the Central Provinces. 
2. The :Madras Legislative Council (5) :-

Two Members are elected by ZMnindars, of whom one is elected for 
each of the following groups of districts ~-

Groop (1)-Ganjam, Vizagapat&IIl, Godavari, Kistna, Guntur, Nel· 
lore, North Arcot, Chittore, Cuddapah, Kuroool, Bellary and Anantapur. 

Group (Ill-Madras, Chingleput, Salem, Coimbatore, South Cana:ra. 
Malabar (including_Anjengo and Tangasseri), the Nilgiris, South Arcot, 
Ta.njore, Trichinopoly, Madura, Ramnad, and Tinnevelly. 

Three members are elected by landholders other than Zamindars in 
each of the following groups of districts :-

Groop (i)-Ga.njam, Vizagapatam, GodavJri, Kistna, Guntur, Nel
Jore, North Arcot, Chittoor, Cuddapah, Kurnool , Bellary and Anantapur. 

Group (ii)-Madras, Ohingleput, Sale:r:a, Coimbatore, the Nilgiris, 
South Atcot, Tanjore, Trichinopoly, Madura, Ramnad and Tinnevelly, 

Graul' (iii)-Malabar (including Anjengo and TangasSBJi) and South 

Canara. 
3. The Bombay Legislative Council (3):-

The Sardars of the Deccan, the Sardars of Gujarat and the 

Jagirdars and Zamindars of Sind elect one member each. 

4. The Bengal Legislative Council (l or 6) :-

The landholders of the Presidency, Burdwan, Rajashahi and 

Dacca Divisions return one Member each and those in the Chittagong 

Division return one member at each alternate election. 

5. The United Provinces Legislat ive Council (2) :-

Two members are elected, one each by the landholders of Agra 

e.nd of Oudh. 
6 . The Beha.t Legislative Council (5) :-

The Landholders of each of the five Divisions return one me~ber. 
7. The Assam Legislative Council (2) :-

The Landholders of each of the two Divisi~>ns return one Member. 
(b) THE M'tJHA111MAD4N COMli:UNITY :-

1. The Imperial Legislative Council (5) :-

The :Muhammadan Community in each of the Provinces of Mad raa, 

»11mbaJ, Bengal, Behar and the Vnite!l ProviQces elect Qne JIJember. 
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2. The Madras Legislative Council {2) :-

I 
CXXXJ. 

Two members are elected by the Muhammadan Community, one 
by each of the following groups of districts :-

Group (1)-Ganjam, Vizaga.pata.m, Godavari, Kistna, Guntur, 
Nellore, Madura, Chingleput, North Arcot, Chittoor, Cuddapah. Kumool, 
Bellary and Anantapur. 

Group (2)-Salem, Coimbatore, South Canara, Malabar (including 
Anjengo and Tenga.sseri), the Nilgiris, South Arcot, Ta.njore, Trichino
poly, llfadura., Ra.mnad and Tinnevelly. 

3. The Bombay Legislative Council (4) :-
Four members are elected by the Muhammadan Community, one 

for each of the Southern, Northern, Central Divisions and the city of 
Bombay. 

4. The Bengal Legislative Council{5) :-
The Muhammadan Community of each of the five Divisions elect 

a Member. 

5. The United Provinces Legislative Council (4) :-

Four Members are elected by the Muhammadan Community, one 
each for the following four groups :

The Meerut and Agra divisions; 
The Rohilkhand and Kumaun divisions ; 
The Lucknow and Fyza.bad divisions ; 
The Allahabad, Jha.nsi, Bena.res and Gora.khpur diviliions. 

6. The Behar Legislative Council (4) :-- • 

Four Members are elected by the Muhammadan Community as 
follow11 :-

Patna., Tirhut and Bhagalpur divisions 1 each 
Orissa and Chota. Nagpur divisions voting jaintly 
7. The Assam Legit;lative Council (2) :

3 
1 

Two Members are elected by the Muhammadan Community, Olio by 
each divi.,ion. 

(iii) SPECIAL ELECTORATES 

(a) THE CITY CORPORATIONS :-

The following City Corporations send one Member each to the 
Legit;lative Councils mentioned against them :-

(1) Madras-The Corporation of Ma.dra.s ; 
(2) Bombay-The Corporation of Bombay ; 
(3) Bengal-The Corporation of Calcutta., 
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(b) THE UNIVEBBITIEB :-

The following Universities send one Member each to the Legis. 

lative Councils mentioned against them:-
(1). Madras-The University of llbdras ; 

. (2.) Bombay-The UniverRity of Bombay ; 
(3) Bengal-The Unive~sity of Calcutta ; 
(4) .The United Provinces-The University of Allahabad. 

.. (c) COMMERCIAL INTERESTS :-

The following Chambers of Commerce send one :Member each to 
the Legislative Councils mentioned against them :-

(1) India-The Cbmber of Co=erce, Calcutta and Bombay, 
· (2) Madras- , li:Ia.dras. 
(3) Bombay- , in Bombay and Karachi and 

the Indian Commercial Community. 
(i). »enga.l-The Cha.mber of Co=erce (~ lr!embeis) ...... Calcutt~~o. 
(5) The United Province~-The Upper India Chamber of Commerce. 
(6) Punjab-The Punjab Chamber of Commerce. 
('l'l . Burma-The Burm11o Chambet af Commerce. 

(d) THE TRADES :-

The following trading interests return one Mewber each to the 
Legislative Councils mentioned against them:

(1} Ma.dras-The Madras Trade~ Association. 
(2) Bengal~The 9alcutta Trades Associ~~otion. 

(c) PLANTING INTERESTS :-

The following planting interest~ 1·eturn one Member each to tlte 

Legislative Councils mentioned against thent:
(1) Madras-The Planting Community. 
(~) Bengal-The Tea Planting Commlllllty. 
(3) Behar-The Planting CoJmnunity. 

, (4) Assam-The Tea Planting Clommunity. 
Vl FOBT TRUSTS AND OTHER INTERESTS :-

The following bodies representing special interests return oue 
Member each to the Legislative Councils as under :-

(1) Bombay-The Millowner's Association of Bombay and the Mill· 
. owner's Association of Ahmedabad respectively, 

(~) Bengal-The Port Co.mmissioner of Chittagong .. 
The Municipal Commissioners of the Calcutta Coporation eJ~;clusiv~; 

nf Goverrunent nom.inees. 
(3) Behar-The Mining Community. 
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(iv) THE ELECTORAL FRANCIDSE 
In conferring on the persons or classes of persons the right to 

vote for a representative to the legislatures, the Regulations have not 
proceeded on any uniform principle of property or residential qualifica
tion, but have va.ried them according to the circumstauoes and conditions 
of the several groups of constituencies in the several Provinces. The 
object sought to be attained appears to have been more to obtain a 
workable electorate from the classes out of which it is formed, which 
could be expected to elect a candidate representative of that group, 
than to confer upon the citizens in that group a right to vote and a 

voice in the selection of representatives to the legislature. Generally 
tspeaking, apart {rom the disqualifications to vote applying to voters in 

all the constituencies as provided for by Regulation, such as those 
arising from conviction for offences, insolvency, insanity, corrupt 

practices etc., a right to vote in India depends on a property qualification 
as evidenceJ by the payment of taxes, rents or land-revenue, though in 
the C&l!e of llohammadan electorates, the standard of this qualification 
is generally lower than in the case of others. This property qualifi
cation is ascertained either directly as in the case of the landed classes 
electorates or indirectly in the territorial electorate, through member
ship in local bodies, which always implies property qualifications. In 
addition to this, the receipt of govermnent pensions, civil and military 

as well as the holding of titles hereditary as well as conferred by 
government, gives tile franchit!e to their recipients in the different 
electorates and in different degrees. Nor, except to a limited extent,· 
ha'-e the principles of" one man, one vote," '• one vote, one value," 
been followed in the bestowal of the franchise. 

The following is an analysis and summary of the rules as to the 
franchibe under the several schedules to the Regulations :-

(i) GD."EBAL ELECTORATES 

So far as the Imperial Legislative Council is coucemed, the franchise 
in regard to the general electorates is exercised, as already stated, by 
non-official members of the Local Legislative Councils, except in the 
Ceutnl Provint.-et>, ,·here it is oonferred on 50 ddegates, 22 of whom 
are t~elected by Di,;trict Councils and 28 by Municipal Committees, 
from among members theroof other than officials appointed by name 
or ez-officio. 

In the ea.;e of uther Local Legi,;latin C<1uncils, the franchise is 
territorial in character and is generlilly exerci~ by nou-ufficial membef\; 
of 1~ bodiee. . . · 
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(1) lrW>RAS 

The election is made by the non-official members of Municipal 

Councils and District and Local Boards and certain uther electors. Tht· 
electors are those who 

(a.) on the 30th June preceding the publication of the roll, were non
official members of a Municipal Uouncil or a District or Taluk Board 
within the electoral area concerned, or 

(b) have been non-official members of a Municipal Council or a 
District or Taluk Board within the electoral area concerned for an 
aggregate period of not less than three years during the decade expiring on 
the said date, or 

(c) are not qualified to vote at an election held under any other 
Schedule aunexed. to these Regulations and are holders of any title con· 
ferred or recognised by the Government (higher in rank than the title of 
Rao Sahib) or are Members of the Order of the Star of India or of the 
Order of the Indian Empire, or are holders of the Kaiser-i-Hind medal. 

(2) BOMBAY 

The Member to be elected by each of the groups of Municipali

ties or District Local B_oards is elected by the votes of delegates to be 
selected from among themselves in the manner described below, by 

the non-official ·Members of all the Municipalities or District Local 

Boards of the group :-

Municipalities 

Where the population of the Municipality-

Number of 
delegates 

exceeds 5,000, but does not exceed 10,000 1 
Do. 10,000 do 20,000 ••• 2 

and for every 10,000 or part thereof in excess of 20,000... 1 

District and Local Boarda 

Where the population of the district-

Number of 
delegates 

does not exceed 1,00,000 1 
where it exceeds 1,00,000 but does not exceed 2,00,000. . 2 
and for every 1,00,000 or part thereof in excess of 2,00,000 1 

The population of each Municipality or district is deemed to 

be that stated in the returns of the most recent official census. 
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(3) BENGAL 

The following procedure is adopted>
M unicipolitie& 

The number of votes assigned to each Municipality is deter
mined in accordance with the following scale, namely:-

&. Bs. 
:Municipalities with a locaJ income cf.-5,000 & less than 10,()()()-1 vote. 

Do do 10,000 do 20,()()()-2 votes. 
Do do 20,000 do . 50,000-3 .. 
Do do 50,000 do 80,~ .. 

and for every additional Bs. 30,000 or part thereof in excess of Rs. 80,000 
-1vote. 

The number of votes to which each Municipality is entitled on 
the said scale is notified from time to time by the Local Government in 
the Local Official Gazette. 

To determine th!! candidate to whom, or, where two Members 
are to be elected for the Division concerned, the two candidates to 
each of whom the votes assigned to each Municipality in accordance 
with the above role are to be given, an elec:tion is held, by the Com
missioners qualified to vote, other than officials appointed by name or 
.z-offid.o, of each of the notified Municipalities in each of. the 
said Divisions. 

No such Commissioner has in any one Division more votes than 
the number of Members to be elected for the Division. 

The candidate or each of the two candidates, according as. 
one or two Members are to be elected for the Division, to whom the 
largest number of votes is given by the Commissioners at any such 
election, is deemed to have obtained the number of votes 80 assigned 
to the Municipality in which such election has been held. 

Diatrict atld Local Board& 

The number of votes assigned jointly to the District Board and 
the Local Bo&rds in each district is determined in accordance with the 
following scale :--

DiEtrid Boards with an annual 
income (uclusive of opening 
b&lanoes and receipts from 
IO&DS) net exoeeding 

uoeeding '15,000 but less than Do 
and for every additio~ Bs. 50,000 or part 
~in exQSSB of 

Bs. 
'15,000 ·- 1 vote. 

1,25,000 ••• 2 voles. 

1,25,000 - 1 vow. 
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The number of votes to which the District Board and the Local 
Boards in each district are jointly entitled on the said scale is notified 
from time to time' by the Local Government in the Local Official 
Gazette. 

To determine the candidate to whom the votes jointly assigned to 
the District Board and Local Boards in each district in accordance with 
.rule 3 is given, an election is held, in the manner hereinafter prescribed, 
bJ: the persons (hereinafter referred to as electors) who are members, 
other , than officials appointed by name or ex-officio, of the District 
Board and Local Boards of each district of the said Divisions and are 
qualified to vote. 

No elector has more than one vote in any one Division. 
The candidate to whom the largest number of votes is given by 

the electors at any such election is deemed to have obtained the num~r 
of votes so assigned jointly to the District Board and Local Boards 

holding such election. 
(4) THE UNITED PROVINCES. . 

In the United Provinces the following plan is adopted:

The Large Mutlicipalties 
The four Members are elected alternately by the four Municipal 

Boards forming each of the said groups (See page cxxix), the Municipal 
Boards in group (1) having the first right of election. 

The members, other than (a) the Chairman, if an official, and (b) 
the membe1·s appointed ex-officio, of each of the four Municipal Boards 
forming a group, elect one member. 

Th8 Smaller Municipalities and District Boards 
The Members are elected by the votes of delegates, to be selected 

by the Members other than the Chairman, if an official, and the 
Members appointed ex-officio, of all District Boards and such Munici· 
pal Boards within the said Divisions as are established for towns form· 
ing district head-quarters or containing 'more than twenty thousand 
inhabitants according to the returns of the most recent official census, 
or are named in the notification of the Lieutenant -Governor of the 
United Provinces of Agra and Oudh No. 44-c III-807-A,Idated the 19th 

day of July, 1899. 
Provided that nothing in this rule is deemed to apply to any Muni-

cipal Board which,-
(a) at the time of holding an election under this Schedule to fill a 
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casual vacancy, is already repreRented by a Member elected for the 
larger Municipalities, or 

(b) at the time of holding an election to fill a vacancy other th;m 
casual is entitled to elect a Member for the larger Municipalities. 

The number of delegates which such District and Municipal Boards 

are entitled respectively to select is in accordance with the following 
scale:-

For districts with a populatioiJ 

ot under... 500,000 
Da. from 500,000 to 750,000 
Da. 
Da. 
Do. 
Do. 

750,000 to 1,000,000 
,, 1,000,000 to 1,250,000 
•• 1,250,000 to 1,500,000 

over 1,500,000 

For towns contllining 

Do. 
Do. 
Do. 

not more than 20,000 inhabitants 
between 20,000 and 50,000 inhabitants 

50,000 and 100,000 do .... 
over 100,000 do 

(51 BWAB AND ORISSA 

The following plan is adopted :

Municipalities 

Delegates. 
2 

3 
4 

5 
6 
7 

Delegaw. 
1 
2 

3 
4 

The number of votes assigned to each Municipality is determi!led 
in accordance with the following scale, namely :-

Rs. ~ 

:Municipalities with a local income of 5,000 & less than 10,000-1 •ote. 
Do do 10,000 do 20,000-2 votes. 
Do do 20,000 dct 50,()()0-3 
Do do 50,000 do 80,0()()-4 

and for every additional Rs. 30,000 or part thereCJf in excess of Rs. 

BO,Q00-1 vote. 

The number of votes to which each Municipality is entitled on the 
said scale is notified from time to time by the Local Government in the 
Local Official Gazette. 

To determine the candidate to whom the votes assigned to each 

Municipality in accorrlance with the above rule is given, an election is 
s 
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lleld, by the Commissioner! qualified to vote, other than offici~le 

appointed by name or ~~-officio, of each of the notified .Municipalities 
in each of the said Divisions, 

No such Commissioner has more thanone vote in any one Division, 
The candidate to whom the largest number of votes ie given by 

the Commissioners at any such election is deemed to have obtained the 
number of votes l!o assigned to the Municipality in which such election 
has been held, 

District Boaf'd~ 

The number of votes assigned to each District Boord is determined 
in accord11nce with the following scale :-

District Boards with an annual 
income (exclusive of ·opening 
bal~~onces an~ receipts from Rs. 
loa.ns) •• , not exceeding '15,000 . - 1 vote. 

do exceeding '15,000 but less than 1,25,000 ••• II votes. 
and for every additional Rs. 50,000 or part thmeof in .excess of 

1,25,000 · ... 1 vote, 

The number of vot':s to which each District Board is entitled on 
the said ~cale is notified. from time to time by the Local Government 
in ths Looal Official Gazette. 

To determine the candidate. to whom the votes assigned to each 
District Board in accordance with the above rule is given an election is 
held, by the persons who are me~bers, other thnn oflici~ls appointed by 
name or e;r:-o.fficio, of each District Board of each of the said Divisions 

and are qualified to vote. 
No elector has more than one vote in .any one Division. 
The candidate to whom the largest number of votes is given by 

electors at any such election is deemed to have obtained the number of 
votes so assigned to the District Board holding such election. 

(6) THE PUNJAB 

The three members for munici~ and Cantonment Committees 
and three members for District Boards are elected by members of these 
bodies, classified into three groups (the Cis-Sutlej, Central 11od Wes
tern groups} othllr than those appointed e;r:-cgicio. 

(7) ASSAM 

Municipalitils 

The nQIIlber of votes which the Comm1ssionen of each Munici-
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pal.ity'are entitled to give i~ regula. ted by the local income posses sed by 
it according to the following scale:-

MunicitJalitieli with an annual local income of less than 
Rs. 10,000 ••• 1 Vote. 

Do. do. Rs. 10,000 and less than 
Rs. 20,000 2 Votes. 

Do. do •. Rs. 20,000 and less t.han 
Rs. 50,000 s 

" Do. do. Rs. 50,000 and less than 
Bs. 80,000 4 II 

and for every additiOBal Rs. 30,000 or-part thereof in_ 
excess of Rs. 80,000 1 Vote. 

By " local income " is meant the total income of the- Municipality 
excluding the opening balance of the municipal fund, grants and contri· 
butions, and receipts under the account heads " Extra~rdinary" and 
·"Debt ... 

The number of votes to which each Municipality is entitled on the 
said seale is notified from time to time by the Local Government in the 
Local Official Gazette.' 

Local Board$. 

: · Tb.e election is made by the votes of the members. of the Local 

·Boards in the Division other than (a) the Chairman, if an: official~ and 

(b) officials appointed by n&me or ez-o.ffici.o to be such members. 
The number of votes which the· members of each Local Board is 

entitled to give is regulated by the ordinary inoom~ possessed by it' aa 
'follo..;,il, .:,_a~ely :~ . · • , . · · . 

One ~~te- if the o~din~ry income of the Board .. does qot" e~ceed 
. R,. i,oo:oob, arid one additional vot~ for eve~y additional Rs. l,t)O,OOO 
or portion thereof. · • . . . 

By" ordinary income" is meant the total income of the Board, 

excluding the opening' balance, aud entrie1:1 under th~ account head 
"'Oebi.'". .. . . . . 

~~e number of votes to which the Members o~ each L~~ BO&rd 
ar_e eotitred is D.otitied froiit tim~ to time liy the Local· Go_vei:nment io 
the Loc&i Official Gazette. ~ · · · · ,: . . ' · · . 

(ii) THE CLASB ELEC'J:~&ATEB. 
(.s) LANDED INTEREST 

(1) The Imperial ~egislative Counca 

Taking next the class electorates for the election of the members 

cf ·the lmpl'rial Legislative Council, it is found that the fra11.ehiae it 
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conferred on all landholders in each of the Provinces of Madras, 

Bombay, Bengal, United Provinces of Agra and Oadh, Bihar and 

Orissa. and the Central Provinces. 

· (i) · The. landholders who elect au Additional Member from 

Madras must 

(a) possess an annual income, calculated according kl c:ertain :rules, 
of not less than .fifteen thousand rupees from land situa~ within the 
Presidency ; or 

(b) receive from Government a malikha~ allowance i;he annual 
amount of which is not less than :fifteen thousand. rupees. 

(ii) The landholders who elect a Member from Bombay must be 
{a) Jagirdhars and Zemindars of Sind, 
(b) Sardars of Guj~rat and 
(c) Sarda.rs of the Deooan • 

. The Jagi"rdars and Zemindars of Sind elect one lllember in the 
.1\rst year, the third year and so on . 

. · .. , (iii) . The landholders who vote in Bengal must be those who 
(a) pay land-revenue or road and Public works cesses as folloWB. :
(l).In the case of the Presidency, and Burdwan forming o.ne group

land-revenue _amounting to noi; less than t.en thousand rupees, or l'oa.d 
and public works cessas amounting to noli less than two tholll!a.nd .five 
hundred rupees per annllDl, and 

(2) In the ca.se of the Rajshiihi, Dacca and Chittagon~ Di-riai.olla 
formiJlg another ~oup·la.nd revenue amounting to no~ less t.han five 
thousa.nd rupees or road and public works ceases amounting io not les8 
_than one thoosa.nd.two hundred and fifty mp~ per &Dnlllll1 or ·· 

(b) hold titles conferred or recognised by the Government not lower 
'"in rank than that of a Raja o~ Nawab. · 

(iv) From the t'nited Provinces for the election _of a. Member by 

landholders of Agra and Oudh the election is made. . 
·· (a) by the British Indian Association of Oudh o.t an e:draordina.r}' 

ge~eral meeting, 
. (b) by members _guaJified tQ vote in the Agra Province who mnat. 

(1) o~n in lihat piOviriPe _la.nd ~n respect. of wb.ich land revenue 
1.:· 

amounting to noli less thail ien thousand rupees per annum is payable ; or 
(2) own in that province l~d free of land revenue, if the land 

revenue nominally assei!Sed on such land in order to determine the 
amount. of ra.tes payable in respect of the same, either taken by itself or 
iit' a.ddit.ioll to land l'BVenue payable in respect of other land by such 
ow'neic amounts to not Iesa than ten thou.sand rupeea per annum ; or 



(3} hold the title of Maharaja, Raj~h br Nawab conferred· or raoog

·ilised bJ the Gavernment ; 
·' (4) hold the title of Rajwar, Ra.i Bahadur, .Rao Babadnr, Rai, Mirza, 

Khan Ba.ha.dur Chaudhri or Diwa.n, if hereditary and recognised by the 
Government • 
. · · (v) The laudbolders who elect a member from Bihar and Orieea 

muat 
_ (4) pay land-revenue amounting to not less than teu tholllland 

rupees, or road and public works cesses amounting to not less than two 
thou~and fi~e hundred rupees per annum ; ~r - . 

· (b) before the date of the Notification hold titlell eonferred or re
cognised by the Government not lowe! in rank than tha.s of Raja. M 

Nawab.. 
(vi) In the Central Provinces, the landholders who elect a Mem

ber must be persons 
(a) whose hod is assessed to bod-revenue at not less than five 

thousand rupees per annwn ; or 
(b) whose oames ~~o~e ent.6red in the Durbar list prepared undar the 

tr.uthority of the Local Government ; or 
(c) who bold the office of Honorary Magistrate. 

(2) The lb.dras Legislative Council 

Zemindara. 

Tbe election of two Members, one for each group, is m·ade by 
all zamindare quali6ed to vote and having a place of resi~ence . withln 
the electoral area concerned, who- . . 

(o) possess an a.nnual income, ealculatoo a.s provided. ill rn1e1> j, (i lroild 
6, of not less than three thoWland rupees derived from an estate si~uo.lied 
Within the Presidency of Fort St. George, or 

(b) receive from Government a ma.likana. a.llowa.noo the a.nllual 
amount of which ia not less than three thousand rupees. 

'I'he llllnual incoms of a zaminda.r from his estate is taken to. be the 
annual rental upon which he pays Ja.nd-ooss under the :Madra.s Lac~ 
Boards Act, 188(, excluchng the pesbkish or eimijar.charge payable bJ 
him to Government. 

If io any case iii PI 110t PQ&sible to c!Uculate inco~e from lanil, the 
Collector i• to determine such ~Qcoma for the purposes ,of these. ru1et1 
upo11 the be6t information ava.ilable. -- ' 3 

In all C&ses, the income ia calculated on the figures of the latest faloli 
year for which figures are available or, in cases where figures -for tha 
fa.ali yea.r are JJ.ot •vailable. then, proportionately, on the~ of lhe 
.lates~ peziod for whil:h ~ are available. 
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conferred on all landholders in each of the Provinces of Madra!t, 

Bombay, Bengal, United Provinces of Agra and Oudh, Bihar and 
Orissa and the Central Provinces. 

· (i) · The. landholders who elect an Additional Member from 
Madras must 

(a) possess an annual income, calculated according to certain rules, 
of not less than fifteen thousand rupees from land situated within the 
Presidency ; or 

(b) receive from Government a malikhana allowance the annual 
amount of_which is not less than fifteen thousand. rupees. 

(ii) The landholders who elect a Member from Bombay must be 
(a) Jagirdhars and Zemindars of Sind, 
(b) Sardars of Guj~rat and 
(c) Sardars of the Deccan . 

. The Jaglrdars and Zemindars of Sind elect one Member in the 

fi.rst year, the third year and so on. . 

. (iii) . The landholders who vote in Bengal must be those who 
(a) pay land-revenue or road and public works ceases as follow11 :-.. 
(1). In the case of the Presidency, and Burdwan forming one group· 

land·revenile _amounting to not less than ten thousand rupees, or road 
and public works cesses amounting to not less than two thousand five 
hundred rupees per annum, and 

. (2) In the case of the Rajshahi, Dacca and Chittagong Divisions 
forming another group-land revenue amounting to not less than five 
thousand rupees or road and public works cesses amounting to not less 
.than one thousand.two hundred and fifty rupees per annum, or · 
. · (b) hold titles conferred or recognised by the Government not lower 
·in rank than that of a Raja o~ Nawab. 

(iv) From the United Provinces for the election of a Member by 

landholders of Agra and Oudh the election is made. 
· (a) by the British Indian Association of Oudh at an extraordinary 

gem:ral meeting, 
. (b) by members ,gualified to vote in the Agra Province who must. 

(1) o~n in that province _land m respect of which land revenue '·•· .. 
amounting to not less thah':ten thousand rupees per annum is payable ; or 

(2) own in that province la~d free of land revenue, if the land 
revenue nominally assessed on such land in order to determine the 
amount of rates payable in respect of the same, either taken by itself or 
in' addition to land revenue payable in respect of other land by such 
ownei:s amounts to not less than ten thousand rupees per annum ; or 



(3) hold the title of Maharaja, Rajah i>r Nawab conferre<lor recog

nised by the Government ; 
-· (4) hold the title of Rajwar, Rai Bahadur, Rao Bahadur, Rai, Mirza, 

Khan Bahadur Chaudhri or Diwan, if hereditary and recognised by the 

Government. 
· (v) The landholders who elect a member from Bihar and Orissa 

must 
(a) pay land-revenue amounting to not less than teo thousand 

rupees, or road and public works cesses amounting to not less than two 
thousand fi~e hundred rupees per annum ; or -

(b) before the date of the Notification hold titles conferred or re
cognised by the Government not lowel' in rank than that of Raja or 
Nawab. 

(vi) In the Central Provinces, the landholders who elect a Mem
ber must be persons 

(a) whose land is assessed to land-revenue at not less than five 
thousand rupees per ann lim ; or 

(b) whose names are entered in the Durbar list prepared under the 
-authority of the Local Government ; or · 

(c) who hold the office of Honorary Magistrate. 

{2) The Madras Legislative Council 

Zemindars. 

The election of two Members, one for each groul', is ~ade _ by 
all 1:amindars qualified to vote and having a place of residence within 
the electoral area concerned, who-

(a) possess an annual income, calculated as provided. in rules 4, €j and 
6, of not less 'than three thousand rupees derived from an estate sit~ted 
wtthin the Presidency of Fort St. George, or 

(b) receive from Go~ernment a malikana allowance the annual 
amount of which is not less than three thousand rupees. 

The annual income of a zamindar from his estate is taken to. be the 
annual rental upon which he pays land-cess under the Madras Local 
.Boards Act, 1884, excluding the peshkish or similar charge pa.ya.hle by 
him to Government. 

If in any case it ~s not possible to calculate income from land, the 
Collector is to determine such i,ncome for the purposes _of these. ~ 
upon the best information available. -- - ,. 

In all cases, the income is calculated on the .es of the latest fasli 
year for which figures are available or, in cases where figures for the 
f&sli year are not. •vaila.ble, then, pzcportionatcly, on the figures of the 
latest period for which figures !lle avllila.ble. • -, 
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In calculating the, annual income of zamindars.-
(a.) income derived from an estate shall not be reckoned along with 

income derivec:1. from' any land other than an estate, but it may be reckon
ed along with a malikana allow•mce ; and 

(b) in no case shall income derived from a portion of an estate which 
is nob separately registered in the office of a Collector be taken Into 
account. 

Landholders (other than zamindars) 

'l'he electi~n is made by all landholders other than zamindars quali· 

fied to vote and having a place of residence within the electoral aree. 
concerned who possess an annual income, calculated as provided in 

TUle·s 4 and 5, of not less than one thousand rupees derived from land 

&ituated within the Presidency of Fort St. George and not forming 
an estate. 

For this purpose the annua.i income of landholders other than 
za.mindars is calculated as follows :-

{a.) the income of ryotwari holders cultivating their own lands is 
taken to be equal to twice the assessment fixed on .the land so cultivated ; 

(b) the income of ryotwari holders who have leased their lands to 
tenants is taken to be equal to the assessment fixed on the land so leased; 

{c) the income of holders of inams is taken to be equal to the rental 
value on which the land-cess is calculated under section 64 of the Madras 
Local Boards Act, 1884, excluding thepeshkish,jodi, quit-rent or similar 
charge payable to Government ; 

(d) the income of tenants of zamindars and inamdars is taken to be 
equal to two-thirds of the annual rent value of the lands held by such 
tenants as determined under section 64 of ~he Madras Local Boards Act, 
1884: 

:Provided that to the income of tenants holding land free of rent 
o:t at a favourable rent calculated as provided in clause (d) there is added 
the difierence between the rent if any actually charged and the rent or
dinarily payable for land of similar description and with similar advan· 
~~~~~ in the village or in neighbouring villages ; . • 

.(s) in the- case of sub-tenants,· the -income is taken to be equal to· 
half the income as determined for the superior tenant • 

. If; ill' any case, a separate water-rattr or second-crop cliarge is pay· 
able to 'Government or to a superior- holder in respect of any land, such 
waPer-r~te and charge is regarded as forming part of the assessmenh or 
rental value, as the case may be, in calculating income under 
this rule: 

Provided that a landholder who collects wate%-rate or second·orop 
charge from another person on behalf of Government ill not entitled to 
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have anything so collected taken into account when his income is fixed 
under this rule. 

If. in any case, it is not possible to calculate income from land 
in accordance with sub-rule (1) of this rule, the Collector is to determine 
such income for the purposes of these rules upon the best information 

available. 
In all oases the income is calculated on the figures of the latest 

fasli year of which figures are available or, in cases where figures for the 
fasli year are not available, then, proportionately, on the figures of the 
latest period for which figures are available. 

In calculating the annual income of landholders for the purposes of 

ruts 3-
(a) in~me derived from an estate is not to be reckoned along with 

income derived from any land other than an estate; 

(b) subject to the provisions of clause (a), incomes derived from 
more than one parcel of land, powever held, may be reckoned together 
provided that, in the case of joint holders of land or joint family under 
the Ma.ruma.kka.ta.ya.m or Aliyasanta.na.m law the income derived therefrom 
1s not added to any income derived from other land unless the holder- of 
the latter has been nomina.ted, or is entitled, under those rules to 
represent the joint holders or family in respect of the former land. 

(3) The Bombay Legislative Council 

Sardars of the Deccan 

The election of one Member by this body is made by all persons 
who are qualified to vote and whose uames appear in the list for the 
time being io force under the Resolution of the Government of Bombay 
in the Political Department No. 2363, dated 23rd day of July 1867. -

Sardars of Gujerat 

The election by this body is made by all persons who are qualified 
to vote and whose names appear in the list for the time being in force 
under the Resolution of the Governme~t of Bombay in~the Political 
Department No. 6265, dated the 21st day of September 1909. 

Jagirdan and Zamindars of Sind. 

The election of the Member is made by all persons qualified to vote 
who are-(a) Jagirdars of the first or seeond class, or (b) Zamindars 
who for the three years preceding the preparation of the electoral roll 
have paid not less than one thousand rupees per annum as ordinary 
laud revenue: Pro¥ided that no elector is to have more th~n one voto 
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though he may posseAs more than one of the qualifications above 
described. 

(4} The Bengal Legislative Council 

The election is made by landholders qualified to vote and having 
a place of residence within the Divi11ion concerned who-

(a) in the case of the Presidency and Burdwan Divisions, hold in 
,their own right, as proprietors, one or more estates or shares of estates 
and pay in respect thereof land-revenue amounting to not less than six 
thousand rupees or road and public works cesses amounting to not less 
than one thousand five hundred rupees per annum; or 

(b) in the case of the Rajshahi, Dacca or Chittagong Division, hold 
jn their own right one or ~ore estates or shares of estates as 'Proprietors, 
or one or more permanent tenures or shares of such tenures held direct 
from such proprietors and pay in respect thereof land-revenue amounting 
to not less than three thousand rupees or road and public works cesses 
amounting to not less than seven hundred and fifty rupees per annum ; or 

(c) before the date of the Notification held titles conferred or recog
:nised by the G'overnment not lower in rank than that of Raja or Nawab : 

Provided that no landholder is to have more than one vote in any one 
·Division though he may possess more than one of the qualifications above 
described, 

(5} The United Provinces Legislative Council 
Landholdef's of .A.gf'a 

The election is made in the Province of Agra by all persons quali
·fied to vote and having a place of residence in the Province who-

(a) in that Province own land in respect of which land-revenue 
amounting to not less than five thousand rupees per annum is payable, 
or 

(b) in that Province, own land free of land revenue if the land
revenue nominally assessed on such land in order to determine the 
'amount of rates payable in respect of the same, either alone or together 
with any lan•·revenue payable in respect of other land by such owners, 
amount to not less than five thousand rupees per annum, or 

(c) hold the title of Maharaja., Raja. or Nawa.b if conferred or 
recognised by the Government, or 

· (d) hold the title of Rajwa.r, Rao Ba.hadur, Ra.i Bahadur, Mirza, 
Khan Bahadur, Choudhri, or Dewan, if hereditary and recognised by the 
Government : 

Provided that no elector shall have more than one vote though he 
ma.'1 fOSsess more thaq one of the 'lua.lificatioqs qescribei! above. 
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Llltldhouur.s of Oudh 

The election of a: member is made by the British I11dian Assooia~ 
tion of Oudh at an e:draordinary ge11eral meeti11g in the manner laid 

down for the time beiog io the bye-laws of the said Associatio·n for 
carryi11g resolution or recording decision upon questions of buaiDeSR 

brought before that body ; 

Provided that, where an equality of votes is found to exist be~ 

tween any Cilndidates and the addition of a vote will entitle- any of 
the candidates to be declared elected, the determination of the per~ 

son to whom such one additional vote is deemed to have ·been ·given 

is made by lot to be drawn at such meeting and in such manner as 
the Chairman thereof may determine. 

{6) The Bihar Legislative Council 

Tbe election is made by landholders qualified to_ vote and _having 

a place of residence within the division concerned, who-
(a) pay either land-revenue or roa.d ana puhlio works eess~s as fol· 

lows, namely-

(i) in the case of the Patna, Tirhut and Bhagalpur Divisions, pay 
land-revenue amo~o~nting to not less than four thousand rupees or road 
and public works cesses amounting to not less than one th~usa.nd _rupees 
per annum ; and 

(ii) in the ease of the Orissa and Chota .Na.gpur Divistona, pay 
hnd-revenue amounting to not less than six thousand rnpees or road 
and public works oesses amounting to not less than .five hundred rupees 
per amnum ; er 

(b) before the da.~ of the Notification held title• oonferred or -re· 
cognised by the Government not lower in rank than. that of·· Rajah: 
or Nawab: 

Provided 1hllt no landholder i~ to have more than one vote in any 
one Di·d~ion though he may posses~ more than one of the qualificatinns 
above df>scri'*d. 

(7) The Assam Legi~lative Council 

Tht' election ia tnaJe by lanJbolders qualified to vote and having a 
placP. of residence witbia the Division concerned, who-

(<l) hold in their own right as proprietors within the Division one or 
more estatos or shares of estatoll, and pa.y in respecl thezeof land-re. 
venue amounting t.o not less than five bundered rupees or local rates 
amounting to not less than one hundred and t"enty-Ave rupees per 
annum; or 
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(b) hold titles conferred or recognised by the Government not lower 
in rank than that of Rajah or Naw'lb: 

Provided that no elector is to have more than one vote in any one 

Division though he may possess more than one of the qualifications 

above described. 

Ezplanation.-For the purposes of this rnle-

(1) a manager or a trustee or the holder of a religious endowment, such 
as a mahant or a gosain or the mulawali or manager of a Muhammadan 
tJJO."kf, is not as such to be deemed to be a person who holds estates in his 
own right wtthin the meaning of this rule ; 

"{21 where an estate or a share of an estate is held by two or more 
persons jointly, it is to be assumed, until the contrary is shown, that 
they hold equal shares; 

(3) the term "local rates" refers to the rates levied by Government 
under the Assam Local Rates Regulation, 1879 ; 

(4) the term" proprietor" includes" landholders" as defined in the 
Assam Land and Revenue Rugulation, 1886. 

(b) TliiE MUHAMMADAN COMMUNITY 

(1)_ The Imperial Legislative Council 

(i) The Muhammadans in Ma<lras who vote for an _ additional 

Member -must be those who-
. (a) are _lap.dholders possessing an annual income from land situated 

wit_hin the P~esidency of Fort St. George of not less than three thousand 
rupees; or 

_. (b) pay on their own account income-tax on an income of not less 
th~ sill: thousand rupees ; or 

(c) are members of the Legislative Council of the Governor of Fort 
St. George; or 

(d) are Ordinary or Honorary Fellows of the University of Madras; or 
(s) are holders of any title conferred or recognised by the Govern

ment, or are members of the order of the Star of India or the Indian 
Empire or holders of the Kaisar-i-Hind Medal; or 

(fJ are in receipt of pensions of Rupees fifteen per mensem and 
upwards lor service as Gazetted or Commissioned Officers of Government. 

(ii) The Member to be elected in Bombay for Muhammadan Com

munity is elected by the Muhammadan non-official Additional Members 

an the Provincial Council. 
(iii) The Muhammadans who vole for a ~!ember in Bengal must 

be those who-
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(a) are members of the Legislative Council of the Lieutenant-Gover
nor of Bengal ; or 

(b) are holders of any title conferred or recognised by the Government, 
or are members of the Order of the Star of India or of the Order of the 
Ilidian Empire or holders of the Kaiser-i-Hind Medal; or 

(c) are Or4inary or Honorary Fellows of the University of Calcutta; or 
(d) own in their own right, and not in a fiduciaey capacity, land- or 

a share in hnd in respect of which land or share road _and pubiic works 
oesses amounting to not less than ·one hUndred and eighty-seven rupees, 
eight annas are payable per annum to Government, either directly or 
through a superior landlord ; or 

(e) held in their own right, and not in a fiduciary capacity, as per• 
manent tenure holders, one or more. tenures held direct from the /l:emin
dar, or shares of such tenures, in respect af which tenures or shares road 
and publio works cesses amounting to not less than one hundred and 
eighty-.seven rupces, eight annas are payable per annn.m ; or 

(/) have during the 1inancial year immediately preceding that in 
which the election is held paid on their own account income-tax on an 
income of not less than six thousand rupees per annum: ; or 

(g) are in receipt of pensions for service as gazetted or commissioned 
officers of the Government : . . . . - -

Provided that no elector :shall have more than one vote- though 

he may possess more than one of the qualifications above described. 

(iv) The 'Muhammadans who vote for a Member in the United Pro• 

vinces must be those who-
(a) own land in respect of which land-revenue amounting to not less 

than ten thousand rupees is payable per annum i or 
(b) own land free of land-revenue if the land-revenue nominally· 

assessed ·on such land in ·order to determiiie the amount of rates payable 
in respect of the same-; eithei taken by itself or in .addition to -land. 
revenue payable in respeot of other land by such owners, amounts·to not 
less than ten thousand rupees per annum ; or - :_-

(c) have during the financial year immediately preceding tha~_ in 
which the election is held paid on their own account income-tax on . an 
income of not less than ten thousand rupees per annum ; or 

(4) are Members of the Legislative Council of the Lieutenant· 
Governor of the United Provinces of Agra and Oudh ; or 

(e) are Ordinary or Honorary-Fellows of the University ·Cf Allaha-
bad;- ~r ·· 

:. (/)·are Trustees- ·of- the Muhammadan Anglo-Oriental College, 
Aligarh; or 



(g) are heldets of uy 'itle confer~ or recognised by lhe Go~em
ment, er are members of the Order of the Star of India or lhe Order ef 
.the Indian Empire or holders of the Kaisar-i-Hind liedal ; or 
: · (h) are in receipt; of pensions for service as guetted or commis• 
sioned officers of the Government ; or 

. · (ij are Honorary Assistant Collectors, Honorary Yagisuates or 
Honorary :Munsifa : 

. Pnn-i.ied that no elector shall have more than one vote though he 

~ay possess more than one of the qualifications above described-

(v). The Muhammadans who elect a Member for Bihar ud Orisaa 
e}lould be those wb~ 

(a) are members of the Legisl&tive Council of the Lieutenant
Governor of Bihar ud Orissa ; or 

·' ~ .: (b} are-holders of any title !conferred or rooogn!Sed by th~ Govern: 

ment, or are members of the Order of the Star of India or~ of the Order 
of the Indian Empire. or holders of the KaiBar-i-Hind lledal ; Ol' 

(c) are .Ordinary or Honorary Fellow& of the University of 

Calcutta ; or 
·· · (d) o'Wn in their own right, and not in a fiduciary capacity,lancl or 
a share in land in res pee' of~ which land or share land-revenue amounting 
to_ not less than seven hundred ud fifty rupees is payable per annum; or 

· {~) own in their own right, ud not in a fiduciary capacity, land or a 
sbJ.fe in land in respect of which land or share road and public works 
cesses amounting to not less than one hundred ud eighty-seven rupees 

ei&M &Jlpa& are payable per annum to Govel'DllleJlt, eil.ber directly or 
through a superior landlord ; or 

(/) have during the financial )ear immediately preoediug ~ in 

which the election is held paid on their own account income iax <>n u 
~JllB of not less than sill: thoW>&nd rupees per annum ; or 
. . (g) are in receipt of pensions fQI' service as gaaetted Ql' COIIIJD.is6ioned 
officers of the Government: 

Prov.ided that no elector i~; to have more than ooe vote thongll he 

may postiOSS more than one of the qualifications above described. 

(2) Tlie Madras Legislative Council 

The election is made by ali Muhammadans qualified to. vote and 

having a place of residence within the electoral area coocemed, who
(1) are landholders possessing an annual income from land &Uuat.ed 

,-.jiliin · the Presidency of Forl St. Gi!orge of no' less thaa_ .fiw 
bundled rupees ; er 
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(2) hne during ihe financial year immediately preceding ilia\ in 

which ihe election is held paid t·n their own accoun\ income-tax on an 
income of no~ less ihan h1·o thousand rupees; or 

(3) are ordinary or honorary Fellows or registered graduates of ihe 
l;niversity of Madras ; or 

( 4) are holders of any title conferred or recognized by the Govern
men~ or members of ihe Order of ihe s~r of India or the Order of ihe 
Indian Empire or holders of ~he Kaiser+Hi.nd Medal; or 

(5) are in receip\ of pensions of rupees fifteen per mensem and up· 
wards. for service as gazetied or commissioned officers of GovemmenL 

(3) The Bombay Legislative Council 

The election is made by all Muhammadans qualified to vote 

anol having a plaee of retiidence in thl! Divitiiou for which the election 
is king held who-

(a) hold alienated or unalienated land assessed at or of the assessable 
value of not less ~han one hUBdred rupees or in the City of Bombay of 
a ra~ble value of no~ less ihan No ihousand and five hundred rupees 
as de~ed in accordance with the provisions of Chapter VID of the 

City of Bombay Municipal Act, 1888, for ihe purposes of ihat Act; or 

(b) being sharers in joint estates are entitled to a share which would 
as separate holding qualify ihem to vote under sub-clause (a); or 

(c) have during ihe financial year immediately preceding tha\ in 
which the election is held paid on iheir oWD account; income-tax on an 
income of no~ less ihan one ihousand rupees per aunum, or in the City 
of Bembay two thousand rupees per annum; or 

(d) are practii;ing Advocat~ or Att.,meys or ; 

(<) are holtlera of any title conferred or recognil;ed by the Govern

ment or are !>!embers of the Order of the Star of India or of the Order "' 
llldian Empire.. er holders of the Kaiser-i-Hind Medal or; 

(f) hold diplomas in medicine or engineering granted at least five 
years previously by any Institution in ihe British Empire recognised 
by ihe Loc::al Governmen~ for this purpose ; or 

(g) are coneiliaton under the Deooan Agriculturists• Belief Act, 
1879; or 

(h) are 1ustices of the Peace or Honoraey Magistrates; or 
(a) are graduates of five years' &Sanding of any Univerai~J in the 

British Empire : 

: ..: Provided that no elector is to have more than one vot.e ihough he 
may pll!ce6& more thu. one ef the qualificatio11s above described. 
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(4) Tb& Bengal Legisla.tiv& Council 

The election is made by the votes of Muhammadans qualified to 
vote and having a place of resideuc& in the electoral area concerned, 
who- . 

(4) hold a title recognised or oonferred by the Gover11ment or are 
members of the Order of the Star or India or the Order of the Indian 
Empire, or hold a Kaisar-i-Hind Medal ; ot 

(b) are Ordinary or Hononry Fellows of the University of Calcutta ; 
or 

(cl__.are Hono:ra:ry MagistrateS; or 
(d) are in the service of Government on a salary of rupees ~wo 

thouS&nd or more per annum ; or 
(e) ate Barristers-at-law, Attorneys-at-law, Vakils, or Pleadel'll: or . 
(f) are graduates of any University or Institution recognised by the 

Government in the United Kingdom or British India; or 
(g) are lioentiates or diploma holders in Surgery or Medicine of any 

University or Institution, recognised by the Governmen' in ~he United 
K.ingdolli or British India.; at . 

lh) (i) are Ilnoentiates iil engineering of any Univ~sity recognised 
by the Go.vernm.ent in the United Kingdom or British India ; or 

(ii) have passed the eJ:amination appointed by the Council of the 
Institute · of CivU Engineers, London, for candidates for A&sociate 
Membership of that Institute, or any es:amination reoognised by the 
said Council as ~pting such candidate& from the examination first 
mentioned ; or 

(1) in-the case of the Presidency and Burdwan Divi~ions, are teachers 
in any institution maintained Of aided by the· Government or affiliated 
to or reoogoised by the University of Calcutta or recognised by the 
Dir.ector of Public Instruction: . . . 

.. ~ P~:ovided that such teachers are notJe.ss than .thirty years of age 
and receive a monthly salary of not less than fifty rupees in Calcutta, 
or not less than twenty-five rupees in any place other than Calcutta ; 

.(2) in the case of the Rajshahi, Dacca and Chittagong Divisions, 
are teachers in any· high school recognised by the University of Calcutta, 
9r by any college affilia.ted th&reto or by any :Madrassa recognised by the 
Government, and hold certificates of having passed the final eJ:amina.tion 

of a recognised MadrassS. ; or 
U) are :Registrars authorised to act under the Bengal Mnbarnmadan 

:Marriages and Divorces Registration Act, 1876 : or 
(.k) ate h~?lders iu their own right, as proprietora ~- permaee11t 

te~~ure holders, of one or ·more &states or share11.of eatatea er of on& or 
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more permanent tenures held direct from such proprietors, or of shares 
of such tenures, and pay in respect thereof-

(!) in the Presidency or Burdwan Division, land-revenue amounting 
to not less than one hundred and twenty-five rupees per annum or road 
and public works cesses amounting to not less than thirty-one rupees 
four annas, per annum; or 

(ii) in the &jshahi, Dacca or Chittagong Division, land-revenue 
amounting to not less than one hundred rupees per annum or road and 
public works cesses amounting to not less than fifty rupees per annum; or 

(Z) have during the financial yea.r immediately preceding that in 
which the election is held paid on their own account income-tax on an 
income of not less than three thousand rupees in Calcutta, two thousand 
rupees in other parts of the Presidency Division, or in the Burdwan 
Division, or one thousand rupees in the Rajshahi, Dacca or Chittagong 
Division ; or 

(m) are in receipt of pensions from the Government as gazetted or 
commissioned officers of Government or of not less than fifty rupees per 
mensem: 

Provided that no elector is to have more than one vote though he 

may posse~<K more than one of the qualifications above described ; and 

if an ele<'tot· is entitled to vote in any one of two or more Divisions, he 

may, by intimation in writing given to the Returning Officer not later 

than such date as the Local Government may prescribe, choose, or in 

his default, if intimation of such default is given to the Returning 

Officer or to the Local Government by any other elector within sufficient 

time to admit of orders being passed, the Local Government shall fix 
the Division in which he is to vote, and his name will be entered in the 

electoral roll for thafDivision only. 

Explanation.-For the purposes of this rule-
(1) in determining the eligibility of a landholder as an elector, only 

land-revenue or roa.d and public works cesses payable in respect of his 
own personal share shall be taken into account, and 

(2) "holder in his own right" include mutawalli or manager of. a 
wakf estate, but shall not include a trustee or manager of an esta.te other 
than a wakf estate, 

(5) The United Provinces Legislative Council 

The electi•m is made by all Muhammadans qualified to vote and 

having a place of residence in the United Provinces of Agra and 

Oudh who-
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(a) own land in respect of which land-revenue amounting to not 
less than three thousand rupees per annum is payable ; or 

(b) own land frea of land-revenue if the land-revenue nominally as
sessed on such land in order to determine the amount of rates payable 
in respect of the same either alone or together with any land-revenue 
payable in respect of other land by such owners, amonnts to not less than 
three thousand rupees per annum; or 

(c) have during the financial year immediately preceding that in 
which the election is held paid on their own account income tax on an 
income of not less than three thousand rupees per annum i or 

(d) are Members of the Legislative Council of the Lieutenant-Gover
nor of the United Provinces of Agra and Oudh ; or 

(e) are Ordinary or Honorary Fellows of the University of Allaha· 

bad; or 
(f) are Trustees of the Muhammadan Anglo-Oriental College, Ali

garb; or 
(g) are holders of any title conferred or recognised by the Govern

ment, or are members ~f the order of .the Star of India or the Order of 
the Indian Empire or holders of the Kaisar-i-Hind Medal ; or 

(h) are in receipl; of pensions for service as gazetted or commissioned 
officers of the Government ; or 

(i) are Honorary Assistant Collectors, Honorary Magistrates or 

Honorary Munsifs ; or 
(j) are graduates of five years' standing of any University in the 

Britillh Empire : 
Provided that no elector shall have more than one vote though he 

may possess more than one of the qualifications above described. 

(6) The Bihar Legislative Council 
The election is made by the votes of all Mulrammadans qualified 

to vote and having a place of residence in the electoral area concerned, 

who-
(a) hold a title recognized or conferred by the Government or are 

members of the Order of the Star of India or the Order of the Indian 
Empire, or hold a Kaisar·i-Hind Medal ; or 

(b) are Ordinary or Honorary Fellows of the University of Calcutta; 

or 
(c) are Honorary Magistrates; or 
(d) are in the service of Government on a salary of Rs, 2,000 or 

more per annum ; or 
(e) are graduates of ten years' standing of any University in the 

United Kingdom or British India ; or 
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(f) are teachers In any institution ma.intained or aided by the 
Government or affiliated to, or recognized by, the University of Calcutta, 
or recognized by the Directer of Public Instruction : 

Provided that such teachers are not less than thirty years of age, 

and receive a monthly salary of not less than twenty-five rupees ; or 
(g) are Registrars, authorised to act under the Bengal Muhammadan 

Marriages and Divorces Registration Act, 1876; or 
(h) own land in respect of which la.nd-revenue am:mnting to not 

less than one hundred and twenty-five rupees in the Orissa and Chota 
Nagpur Divisions, and two hundre:l and fifty rupees in the Patna, Tir
hut and Bhagalpur Divisions, is payable per annum ; or 

H) own land in respect of which road and public works cesses 
amounting to not less than thirty-one rupees and four annas in the 
Orrisa and Chota Nagpur Divisions, and sixty-two rupees and eight 
annas in the Pa.tna, Tirhut and Bhagalpur Divisions are payable per 
annum to Government either directly or through a superior landlord ; or 

(J1 have during the financial year immediately preceding that in 
which the election is held, paid on their own account income-tax on an 
income of not less than two thousand rupees in the Orissa and Chota 
Nagpur Divisions, and four thousand rupees in the Patna, Tirhut and 
Bhagalpur Divisions; or 

(k) are h{ receipt of a pension from the Government of not less 
than fifty rupees per mensem or a3 gazetted or commissioned officers of 
the Government : 

Provided that no elector shall have more than one vote though he 

may possess more than one of the qualificatioas above described, and if 
an elector is entitled to vote in any one of two or more Divisions, he 

may, by intimation in writing given to the Returning Officer ·not 
later than such date, as the Local Government may prescribe, choose. 
or in his default, if intimation of such default is given to the Retu.rning 
Officer or to the Local Government by any other elector within suffici

ent time to admit of orders being passed. the Local Government shall 
fix the Divitiiun in which he shall vote, and his n!l.me shall be entered 
in the electoral roll for that Division only_ 

171 The Assam Legislative Council 
The election made by the votes of Muhammadans qualified to 

vote and having a place of residence in the Division concerned, who
(a) hold titles conferred or recognised by the Government; or -
(b) hold the Kaisar-i-Hind Medal; or 
(c) are members of the Order of the Sta.r of India or the Order of the 

Indian Empire ; or 
u 
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(d) are Ordinary or Honorary Fellows of the University of Calcutta ; 
or 

(11) are graduates of any University in the United Kingdom or 
British India : or 

(/) are Honorary Magistrates; or 

(g) hold certificates tha~ they have p!\Ssei the fiu.d examination 
of a recognised Madrassa, and are teachers in any High School recog
nised by the Calcutta University, or any College affiliated thereto, or any 
Madrassa reoognised by the Government ; or 

(h) are Registrars authorised to act under the Bengal Muhammadan 
Marriages and Divorces Registration Act, 1876 ; or 

(i) are holders in their own rigU as proprietors within the Division 
of one or more estates or shares of estates and pay in respect thereuf 
land-revenue or local rates amounting to net less than fifty rupees per 
annum; or 

(i) are jotedars in the district of Goal para paying -rent amounting 
to not less than two hnn:lred ami fifty rupee3 per annum ; or 

(k) have during the financial Year immediately preceding that in 
which the election is held, paid on their own acconnt income-tax on an 
income of not less than one thnu~and rnpees per annum ; or 

(Z) are in receipt of pensions from the Government of not less than 
fifty rupees per mensem : 

Provided that no elector is to have more than one vote though he 

may possess more than one of the qualifications above described, and 

if an elector is entitled to vote in eitber of the Divisions, he may, by 
intimation in writing given to the Returning Officer not later tban 

such date as the Local Government may prescribe, choose, or in his 
default, if intimation of such default is given to the Returning Officer 

or to the Local Government by any other election ";thin sufficient 

time to admit of orders being passed, the Loeal Government shall fix 
the Division in which he shall vote, and his name shall be entered in 

the electoral roll for that Division only. 

(iii) THE SPECIAL ELECTORATES 

(1) Ths Universitie-S 

The Franchise in the University electorates of all the provinces is 

bestowed on all the ordinary, honorary and extra-ordinary Fellows of 

the several Universities concerned viz., lladras, Bombay, Calcutta, 

Allahabad, and the Punjab U uiversities, .._-
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(2) Trade and Commerce 

In the constituencies created for the representation of Trade and 
Commerce, European and Indian, for the Imperial Legislative Council, 

viz., the Chambers of Commerce of Bengal, and Bombay, the franchise 
is to be exercised by their members in the same manner as is adopted 
by them for the election by them of Port Trustees i e. the Commissioners 
for the Ports of Bombay, and Calcutta respectively. 

[Indian trade and commercial interests, it will be recollected, are 
provided for by the nomination to the Imperial Council of one additional 
Member.] 

In the constituencies for the represElntation and commerce, European 
and Indian, in the Provincial Legislative Councils, viz., in the Chambers 
of . Commerce of Madras, Bombay, Bengal, Karachi, Upper India, 
Punja·b, Burma, and in the Trades Associations of Madras and Calcutta, 
the Mill-owner's Associations of Bombay and Ahmedabad (electing al~er
nately), the franchise of their members is to be exercised in the same 
manner as that which they adopt at special meetings held for the elec
tion of their own office-bearers. In the Indian Merchant's Chamber and 
the Native Piece-goods Association which together elec~ a ~eg~ber to 
represent Indian Commerce in the Bombay Legislative Council they 
exercise their franchise at business meetings of their .bodies by elect
ing ten delegates each. 

(iv) OTHEB SPECIAL INTERESTS 

(a) Calcutta City 

In the special additional electorate created in Bengal for the re~ 
presentation of Calcutta City, the franc)lise is conferred on those who 
are Commissioners of the Calcutta Corporation, . other than th:ose 
appointed by the Local Government, and is lo be exercised. at special 
meetings convened of the said electors. 

(b) Planters 

1. In the electorate representing the planting interests in Madras, 
the franchise is conferred on each Planters' Association affiliated to the 
United Planter's Association of Southern India, who are to exercise it lly 
ascertaining the candidate selected at meetings hell! for th_e poi
pose and the result ascertained according to the value given to t~ir 
votes in the same way as at general meetings <)f . the United ,P4nt
ers' A.stSOCintion. 
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2. In Bengal, in the constituency for representing the Tea 
Planting Community? the franchise is conferred on all managers of 

tea gardens whose area is not less than 100 acres and is situated with
in the Province. 

3. In Bihar, the franchise in the Planters' electorate ie conferred 
on the 1\lembers of the Bihar Planters' Association. 

4. In Assam, the franchise of the Planting Community Elec
torates is conferred on the Members of the Assam Valley Branch of 
the Indian Tea Association, the Surml\ Valley Branch thereof, to 
elect one each in every election and to elect one additional Member 
alternately in the same way as at business meetings of the Branches. 

(c) Mining 

In the electorate for the mining interests represented in the 
Bihar Council, the franchise id conferred on the Members of the 
Indian Mining Association, to be exercised at a speci.U general meeting 
of thl' Association. 

(v) ELECTORAL PROCEDURE 

All the elections to tl1e various Legislative Councils, Provincial 
and Imperial, have to begin and to take place in pursuance of notifica
tions which must be issued by the Governor-General or the Governor as 
the case may be, calling upon the elector&tes mentioned, prior to the 
expiry of the term of office of the seYeral members thereof or on the 
occurrence of any vacancies in consequence of death, resignation, or 
otherwise, calling upon the electc;orates concerned to elect in accordance 
with the Regulation~< the Member or Members assigned to them by a 
certain date to be fixed by the Xotification. As the terms of office of 
Members of the LegiElative Councils have generally t>E>en now adjusted 
so as to expire at or about the same time, the Notiticatiou• i;;sued in this 
country in respect of elections, to that extent, are calculated to bring 
about a kind of general elections to the councils. They may therefore, be 

said to roughly correspond to the writs issued =der the great seal in 
.England from the Crown Office and directf'd to the returning 
1>fficers of each of the constituencies. 

There is, however, a prelinrinary work to be attended to each 

year with reference to the constituencies concerned, as in England, 
which is the revision of the several electoral rolls wherever such 
electoral rolls have to be maintained for the purposes of election. 
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1'his work has to be donl' annually and is begun by the publication 
of draft electoral rolls in the month of July, on which objections are 
heard aud decided by the Collector of each district every year, so as 
lo admit of the final electoral roll being published by the 1st of 
October. This work corresponds, no doubt, to that which is performed 
by the revising Barristers in England, bot the procedure is much more 
summary and involves far less elaborate procedure or proceedings than 
those which usually take plo.oe in England under the control of party 
organizations and otherwise. 

The electoral rolls then constitute at the time of every election 
conclusive evidence of" the right to vote of those claiming to vote and 
the elections therefore are conducted in accordance therewith. 
In the case of elections where no electoral roll is neceBBary it 
is connected in accordance with the special procedure prescribed 
in each case and referred to above. 

The actual election proceedings every three ye&l"B thus begin, with 
the nomination of candidates made in writing by at least two voters 
in due form. If only one person is nominated for a seat, or only two 
where there are two seats, the candidates are forthwith declared elect~ 
ed ; but if more candidates are nominated, the voters· have then to 
proceed to an election on the dates fixed for the recording of their 
votes. 

The method of voting in India is of three kinds ACCording to the 
nature of the conf'tituency. In all cases, votes are allowed to be .r~ 
corded before the Returning Officer and in some cases it is obligatory. 
In other cases, votes are recorded before Attesting Officers who liavQ 
to attest the votes recorded and transmit the same to the Returning 
Officer@. In the remaining cases, votes may also be recorded and 
sent to the retoming officer by registered post. The method of 
voting is, as in England, by ballot, though the safeguards for 
securing secrecy cannot be said to be as complete in India as iD 
England. In the bulk of the Electorates, tile returning and the attest
ing Officers are the district and divisional executive officers in the 
several ~tricts. In others, it is the chief ministerial or the executive 
officer of the constituency concerned or where this is ~uitable, it is 
the Secretary to the Government in the Legislative Department himself. 

On the declatation of the results on the date nxed by the retllfD
ing officers concerned the validity of elections 08D be coatested as in 
England either on the ground of t~e improper rejection or reception 
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" Secretary " means the Secretary to the Government of India in 
the Legislative Department, and includes every person for the time 
being exercising the 'functions of his office : and " Local Governments ·• 
include a Chief Commissioner. 

II. Meetings of the Council 

3. The Council shall ordinarily meet at 11 A. M., and shall not 
prolong its sitting after 4 P. M·, unless the President otherwi8e direct. 

4. The quorum shall be seven, including the President. 
5. The Commander-in-chief shall sit on the right of the President, 

the Governor or Lieutenant-Governor shall sit opposite the President: 
the Law Member shall sit wherever it may be convenient; and, subject 
to these provisions the Members shall sit according to seniority, the 
Junior Member being on the left of the President. 

6. The President may adjourn, without any discussion or vote, 
any meeting or business, whether there be a quorum present or not, to 
any future day or to any part of the same day. 

7. The President shall preserve order, and all points of order 
shall be decided by him, no discussion thereupon being allowed. 

8. A Member desiring to make any observations on any subject 
before the Council shall addt·ess the President without rising from 
his chair. 

9. On all matters brought before the Council, after the Member 
who makes a motion has spoken, each Member consecutively, beginning 
with the Member on the left of the President, may make such obser
vations as he thinks proper. 

After all the Members in tum have had an opportunity of speak
ing, the Mover may speak once by way of reply, and any other Mem
ber may, with the permission of the President, speak once by way of 
explanation. 

Provided that, if the matter be an amendment of a bill, the 
Member in charge of the bill shall be entitled to speak next after the 
Mover of the amendment. 

10. When, for the purpose of explanation during discussion, or 
for and other sufficient reason, any ~!ember has occasion to ask a 
question of another member on any measure then under the considem 
tion of the Council, he shall ask the question through the President. 

11. Any member may sp3ak at the request and on behalf of 
another Member who is unable to express himself in English. 
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12. On every motion before the council, the question shall be 

put by the President, and shall be decided by a majority of votes. 
In case of a division, the votes shall be taken by the Secretary 

in consecutive order, beginning with the Member on the left of the 
President. 

After the question is put no further discussion upon it shall be 
allowed. 

13. Any member may ask for any papers or returns connected 
with any bill before the Council. The President shall determine, either 
at the time or at the meeting of the Council next following, whether 
the papers or returns asked for can be given. 

14. Communications on matters connected with any bill before 
the Council may be addressed, either in the form of a petition 
to the Governor-General in Council, or in a letter to the 
Secretary, and must in either case be sent to the Secretary. Ordinar-ily 
such communications will not be answered. 

Except in the case of the High Court at Fort William, such com
munications from courts, officials, or public bodies shall ordinary be 
sent through the Local Government. 

15. The Secretary shall either cause such communications to be 
printed and send a copy to each Member, or circulate them for the 
perusal of each Member. 

-III. Introduction and Publication of Bills 

16. Any member desiring to move for leave to introduce a bill in 
accordance with the provisions of section 19 of the Indian Councils· Act 
shall give the Secretary at least three days' previous notice of the title 
and object of the bill. 

If such motion be carried, the bill with a full statement of objecte 
and reasons shall, if not already prepared, be prepared by the Member 
or (if he so desire) by the Secretary in consultation with the Member. 

17. The Secretary shall then caUB!! the bill, together with· the 
statement of objects and reasons, to be printed, and shall send a copy 
to each Member. 

If any of the members are unacquainted with English, be shall 
also cause the bill and the statement of objects and reasons to be 
translated into Hindustani for tht>ir use. 

17 .\. The Council may, at any time after leave to introduce a bill . 
v 
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has been granted, direct that the bill be pnblishlld in such manner as 
the Council thinks fi~. 

18. When a bill is introduced, or on some subsequent occasion, 
the Member in charge of it shall make one or more of the following 
motion:-

(a) that it be referred to a Select Committee, or 
(b) that it be taken into consideration by the Council either at 

once, or at some future day to be then mentioned, or 

(c) that it be circulated for the purpol'e of eliciting opinion 
thereon. 

19. No such motion shall be made until after a copy of the bill 
and a copy of the statement of objects and reasons have been furnished 
to each Member. Any Member may object to the motion unless such 
copies have been furnished to him at least seven days previously ; 
and such objections shall prev&i.l unless the President, in exercise of 
his power to suspend any of these rules, allows the motion to be made. 

20. On the day on which such motion is made or on any 
subsequent day to which the discussion is postponed, the principle of the 
Bill and its general provisions may be di.,cussed. 

21. When any motion mentioned in Rule 8 is carried, the bill 
shall, together with a statement of its objects and reasons, be published 
in English in the Gazette of India. 

The bill and statement shall also be published in such official 
gazettes and in such vernacular languages (if any) as the CouBcil in 
each case decides to be necessary for the purpose of giving notice to 

· the communities affected by the bill. 

For this purpose the Council shall make an order at the meeting 
at which motion is carried, and may, from time to time, on the motion 
of any Member, vary or cancel_ such order. 

22. The Governor-General, if he see fit, may order the publication 
of a bill, together with the statement of objects a11d reasons which 
accompanies it, in such Gazettes and languages as he thinks necessary, 
&!though no motion has been made for leave to introduce the bill. 

In that case it shall not be necessary to move for leave to 

introduce the Bill ; and if the bill be afterwards introduced, it shall not 

be necessary to publish it again. 
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IV. Sekct Com~ 

23. The Law 'Member shall be a Member of eYery Select Com

mittee. 
The other Members of eyery (."ODlJllittee shall be named by the 

Council when the bffi is referred, or at any subsequent meeting. 
The Law Member, and in his absence the Member in l'harge of the 

bill, shall be chairman of the Committee, an..J, in the case of an equality 

of Yotes, the chairman shall haYe a second or casting vote. 

24. After publication of a bill in GautU of India the Select Com

mittee to which the bill may hne been referred shall make a report 

Such report shall be made not sooner than three months from the 

date of the first publication in the GautU of India, unless the Council 

orders the report to be made soooer. 

Reports may be either preliminary or final 
The Select Committee ~;hall in their report state ..-hether or not, 

in their judgment, the bill has been so altered as to require re-publica
tion, whether the publication ocdered by these rules or by the CoUDCil 

has taken place and the date on which the publication has taken place, 

or where pnblic&tioo in more than one Gazette or in more than one 

language is ordered, the date on which the publication in each snch 
Gazette and each such language has taken place. 

If, in the judgment of the CoUllllittee, the bill Las been so altered 
as to require re-publication, the Secretary shall. send a copy of the 
altered bill to the Secret.u-y of the Department to which it pertains. 

When the Cvmmittee recommend the re-publication of a hill 

•·hidl was originally ordered by these rules or by the Councd to be 
publi•hed in more than one Guette or in more than one language. they 

shall, in the absence of anything to the contrary in their report, be 

t•ken to recommend that the bill he re-puLli.ilied in eYery 1111Ch Gazette 

and e\·ery ~>m:h language. 

If the Committee are of .. pinion that it is unneces;;ary to re-pnb

li~>h the bill in any such Gazette or in any such language, they shall, 
in their report, state the grounds of the opinion. 

25. The Secretary shall cause eYery report of a Select Committee 

to be printed, and shall send a copy CJf such report to each member, 

and, if the Committee or the Pre~ident so direct, the Secretary ~;h.n 

came the report, ..-ith the amended bill, to be pnbli..hed in the 
~D/Iru!Wa. 
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If any of the members present are unacquainted with English 
he shall also cause the report to be translated into Hindustani for their 
use, 

26. The report of the Select Committee on . a Bill shall be 
presented to the Council by the Member in charge of the bill, and 
shall be taken into consideration by the Council as soon as conveniently 
may be ; but any Member may object to its being so taken into consi
deration when he has not been furnished for a week with a copy of 
the report ; and such objection shall prevail, unless the President, in 
exercise of his power to suspend any of these Rules, allows the report 
to be taken into consideration. 

V. Consideration and Amendments of bills 

27. When a bill is taken into consideration by the Council, any 
Member may propose an amendment of such bill. 

. 28. If notice of such amendment has not been )sent to the 
Secretary at least three days ~efore the meeting of the Council at 
which the bill is to be considered, any Member may object to the 
moving of the amendment, and such objection shall prevail, unless the 
President, in exercise of his power to suspend any of these rules, allows 
the amendment to be moved. 

The Seer etary shall cause every such notic~ to be printed, and 
shall send a copy for the information of each Member. 

If any of the Members present are unacquainted with Engli~h, 

he shall also cause every such notice to be tnmslated into Hindustani 
for their use. 

29, Amendments shall ordinarily be considered in the order of 
tlle clauses to which they respectively relate. 

29A. Notwitllstanding anything in the foregoing rules, it shall 
be in the discretion of the Pre_sident, when a motion that a bill be taken 
into consideration has been carried, to submit the bill, or any part of 
the bill, to tlle Council section by section ; when this procedure is 
adopted the President shall call each section separately, and, when 
the amendmeDts relating to it have been dealt with, shall put the 
question that this section or (as the case may be, this section as amended) 
ehalfstand part of the Bill. • 

30. Any Member may move that a bill which has been amended 
by the Couneil or by a Select Committee be re-published or re-c~mmit• 



PBACTICE & PBOCEDt;"BE OF THE LEGISLATUBES clxv 

ted, and, if the Council so decide, the. President may order the bill to 
be re-published or re-committed, as the case may be. 

31. If no amendments be made, when a bill is taken into consi
deration by the Council, the bill may at once be passed. 

If any amendment be made, any Member may object to the 
passing of the bill at the same meeting ; and such l)bjection shall 

prevail, unless the Prez;ideut, in exercise of Lis power to suspend any 
of these rules, allows the bill to pass. 

Where the objection prevails, the bill shall be brought forward 
again at a future meeting, and may then be passed with or without 
further amendment. 

VI. Passing of bills and publication of Acts 

32. When a bill is passed by the Council, a copy thereof shall be 
signed by the President, and, when the Governor-General has declared 
Lis assent thereto, such copy shall be signed by the Governor-General 
and the bill shall be published as soon as possible in the official Gazettes 
under the signature. of the Secretary, as an Act of the Guvernor
General in Council. 

Such publication shall be made in the Gazett8 of Itulia ·in 
English and in the official Gazettes of the Local Governments in 
English and in the principal Vernacular languages spoken in the 

territories subject to such Governments respecth·ely : 
Provided that, when the Act does nut apply to .the whole of 

British India, it shall be published only in the Gazette of India and 
in the Gazettes of the Local Governments to whose territories it applies. 

VII. Duti& cof Secretary 

33. At leaz;l two day~ before each meeting of Council, the 
Secretary l'hall send to each l\lember a lil't of the business to be 
brought forward at such meeting. 

3!. The Secretary shall keep a journal, in which all the proce~ 
dings of the Council s·hall be fairly entered. 

The jourual shall be submitted after each meeting to the 
President for his confirruation and signature, and, when iJO signed, 

shall be the record of the proceedings uf the Council. - " . 

35. The Secretary shall also prepare a report of the proceedings 
of the Council at each of its meetings, including an abstract of the 
observations of the Mentl:er.,, and publish in the Gazette of India ae 
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eoon ae possible after the meeting. He shall send a copy of mcb 
report to each member and also to the Permanent Und~Secretary 
of State for India. 

36. In addition to the other daties specially required by these 
rules, it shall beth~ duty of the Secretary-

1st, to draft all bills originated by the Government of IDdia, the 

statements of their objects and reasons, and the reports of the Select 
Committee to whic~ such bills are referred ; 

2nd, to take charge of the copies of the bills signed by the 
Governor-General and of all the other recc.rds of the Council ; 

Srd, to keep the books of the Council ; 
4th, to keep a list of the business for the time being before the 

Council; 
5th, to superintend the printing of all papers printed in pursuance 

of these rules ; 
6th, to assist the Council and all Committees in such manner as 

they may direct ; 
7th, to send to the Secretary of the Department to which the bill 

pertains, any bill which an additional Member has obtained leave to 
introduce under Rule 16 ; · 

8th, to examine all bills deposited by Additional Members, and 
report to the President on those which contain clauses touching on 
subjects coming within section 19 or section 22 of the Indian Councils 
Act, 1861 ; • _ 

9th, to write all letters which the Council, or the President, t1f 

any Select Committee, or the Law Member, directs to be written. 

37. It shall be the special duty of the Assistant Secretary in 
the Legislative Department to translate into Hindustani, Bills, State
ments of Objects and Reasons, Reports of Select Committee!! and 
Amendments of Bills, to explain papers to the Members unacquainted 
with Engli11h, aud otherwise to a,;sist them in such manner as they 
may require. 

vm. Miscell41WOU8 

38. Strangers may be admitted into the Council Chamber during 
the sittings of the Council on the order-of the President. 

Application for orders of admission is to be made to the Secretary. 
39. ·The President on the motion of any Member, may direct, at 

any time during a sitting cf the Council, that lltrangers withdraw. 
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40. Any paper relating to any measure before the Co011cil may 
be published by order of the President. Copies of papers so published 
shall be sold at such rates as may be fixed by the Secretary. 

41. Any bill respecting which no motion has beeR made in the 
Council for two years may, by order of the President, be r\lmoved 
from the list of business. 

42. The President, for sufficient reason, may suspend any of the 
foregoing rules. 

(ii) INSTRUCTIONS TO LOCAL GOVERNMENTS 
l. (1) Every communication made by a Local Government to the 

Government of India asking for leave to in-
Legislative 

Department of troduce a bill, or regarding a bill which has been 

~~:=~dres~~ introduced, in the Local Council, or submitting a 
ed law for the assent of the Governor-General 
under section 40 of the Indian Councils Act, 1861, shall be addressed 
to the Secretary to the Government of India in the Legislative 
Department. 

(2) Nothing in this rule shall be construed to apply to any 
correspondence or communication regarding a proposal for- legislation 
in a Local Council, unless and until the stage is reached at which 
leave to introduce a bill is asked for. All correspondence before that 
stage shall be conducted with the executive department of the 
Government of India to which the subject belongs. 

2. (1) Save as otherwise provided in these rules, every draft bill,· 
Draft bills to be with all necessary papers connected therewith 

ordinarily reported h Jl bef • d . . . ' to Secretary of State s a , ore mtro ucbon, be transmitted w1th 
and Government of a despatch to the Secretary of State. 
India before intro-
ductioll 

(2) In the case of a Madras or Bombay draft bill, the despatch 
shall be addressed by the Local Government to the Secretary of State 
direct, a copy thereof and of its enclosures being forwarded for in.
formation with a covering letter to the Legislative department of the 
Government of India. 

(3) Ill the case of a draft bill other than a Madras or Bombay 
draft, the Local Government shall· forward the draft, with. all neces
sar'1 papers connected therewith, to the Legislative department of the 
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Government of India, and the requisite despatch shall forthwith be 
addressed by the Government of India to the Secretary of State, a copy 
thereof being forwarded for information to the Local Government. 

[1. Capies of all papeu including previous correspondence should 
be forwarded to tlie Government of India when reference is made to i' 
under this rule. 

2. Where the legislation proposed involves substantial question 
of principle, leave to introduce a bill should not be asked for under this 
"rule until such questions have been settlei in communication with the 
executive department of the Government of India to which the subjec' 
belongs. 

3, 'flie usual number of spare· copies of the draU bill and 
the connected papers should a.ocompany the despatch to the Secretary 
of State and forty spare copies should a.ocompany the letter to the Legis
lati~e department of the Government of India.] 

3. (1) Where a draft bill contains penal clauses, the previous 

Previous sanotion 
when to be applied 
for in certain cases 

sanction of the Government of India thereto shall 

be expressly applied for when the draft is re
ported to the Legislative department of the 

Government of India under sub-section (2) or sub-section (3) of rule 

2, as the case may be • 
(2) Whe!"e a draft bill contains provisions which, under section 43 

of the Indian Councils Act, 1861, or section 51 of the Indian Councils 
Act, 1892, require the previous ~auction of the Governor-General, such 
previous sanction shall likewise be expressly applied for when the draft 

is forwarded to the Legislative department of the Government of India 

as aforesaid. 
4. When a draft bill has heen reported to the Secretary of State 

Procedure after 
report of draft bill 
to Secretary of State 
and Government of 
India 

and the Government of India ·under rule 2, it 
shall not be introduced in the Local Council until 

the receipt of a communication from the Legis
lative department of the Government of India 

intimating that the ·penal or other clauses (if 

. any) requiring previous sanction are sanctioned and that th~ Sec~etary 
of State and the Government of India have no present 1ntention of 

interfering with the measure : 
Provided that, if no such communication and no orders to the 

contrary are received within two months from the date of the despatch 
transmitting the draft bill to the Secretary of State and, if such pre
vious sanction (if· any) as is referred to in rnle 3, snb-section ( 2~ has been 
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obtained, the bill may be introduced and proceeded with on the assump
tion that the penal clauses (if any) are approved and that there is no 
present intention, on the part of either the Secretary of State or the 
Government"of India, of objecting to the measure: 

Provided, also, that the omission of either the Secretary of State 
or the Government of India to communicate any remarks regarding a 
measure dealt" with under this and the foregoing rules shall not be taken 
to imply final approval of the measure, and shall not be regarded as in 
any way affecting the right of the Governor-General to withhold· his 
assent therefrom under section 40, or that of Her Majesty to signify the 
disallowance thereof under section 41, of the Indian Councils Act, 1861. 

[1. In submitting bills to the Government of India., their attention· 
should be drawn to all clauses which appear to require sanction under 
this section, 

2. Although the Governments of Madras and Bombay address the 
Secretary of State direct, the replies of the Secretary of State are, "to 
obviate all chance of concurrent or conflicting action" by arrangement 
addressed to the Government of India for communication to the -Local 
Government concerned. 

3. The previous sanction here referred to is required by Act of 
Parliament and cannot, therefore, be dispensed with] • 

. · S. {1) The following shall be excepted from the operation of 

Exceptions from 
foregoing rules 

rules 2, 3 and 4, namPly :-

{a) draft consolidation bills, pure and simple, consolidating acts 
of the local council concerned ; 

(b) cases in which the approval of the Secretary of State and 
the Government of India to the principle of the legislation proposed 
has already been obtained and a further reference is, in the opinion of 
the Local Government, unnecessary ; 

(c) cases in which the legislation proposed is, in the opinion of 
the Local Government, of a purely formal or unimportant character; and 

(d) ca~:~es in which the legislation proposed cannot, in the opinion 
of the Local Government, be, without serious evil, delayed in order to 
admit of a prior report to the Secretary of State and the Government 
of India. 

(2) In every such case as aforesaid, the draft bill may be introduc· 
ed forthwith : 

Provided that, where such a draft bill contains penal clauses, the 
w 
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'Legislative department of the Government of India shall be applied to 
for sanction thereto, and the bill shall not be introduced until the 
receipt of such sanction or the expiration of one month from the date 
of the application therefor without the receipt of any reply from the 
Legislative department of the Government of India : 

·Provided, also, that, where Much a draft bill contains pro
visions which, under section 43 of the Indian Councils Act, 1861, 
or section 5 of the Indian Councils Act, 1892, require the previous 
sanction of the Governor-General, snch previons sanction shall be 

applied .for and obtained from, the Legislative department of the 
Government of India before the introduction of the bill. 

6. (1) Where a draft bill is dealt with under rule 5 and intra-
Procedure in duced without a prior report to the Secretary of 

exceptional cases State and the Government of India, a copy of it 

.and of all necessary papers connected therewith shall forthwith be 
transmitted to the Secretary of State with a full explanatory despatch, 

1. The examination, by the Legislative department of the Govern
ment of India, of the bills of a. Local Council does not ordinarily extend 
to matters of form a.nd details of drafting. For these the Local Govern
ment concerned is held responsible. 

2. See second foot-note to rule 4, ante. 
(2) The instructions contained in sub-sections (2) and (3) of rule 2 

shall apply, mutatis mutandis, in the case of every despatch issued 
under sub-section 11) of this rule. 

(3) Where a draft bill is dealt with under rule 5, no reply to the 
explanatory despatch referred to in sub-section (1) of this rule need be 
awaited before the bill is further proceeded with. 

7. (1) Where, after a bill has been introduced in a Local Council 
whether as an exceptional measure dealt with 

Amendments in under rule 5 or otherwise, an amendment is 
Council 

proposed in it which the Local Government 
is prepared to accept, but which, owing to its being outside 
the principle of the bill as iutroduced or for any other reason, it 
considers that it cannot accept without a reference to the Govern
ment of India, the requisite steps should be taken to' delay the progress 
of the bill through Council pending the result of a reference to the 
Legislative department of the Government of India. 

(2) Where a reference is made to the Legislative department af 
the Government of India qnder t4is rule, the amendment so referr!,!q 
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should not be accepted until the receipt of a favourable reply, or until 
the expiration of one month from the date of the reference without the 
receipt of any such reply. 

(3) Where a reference is made onder this rule, and the Government 
of India consider that the amendment so referred is one which ought 
not to be accepted without a further reference to the Secretary of State 
au intimation to that effect will be sent to the Local Government by the 
Legislative department of the Government of India. The Secretary of 
State shall then be addressed by the Government of India, and the amend
ment shall not be accepted until intimation of the arrival of a favour.._ 
able reply from the Secretary of State is received by the Local Govern
ment from the Legislative department of the Government of India, or 
until the expiration of two months from the date of the reference made 
by the Local Government without the receipt of any further 
comm•1nication on the subject from the Legislative department of the 
Government of India. 

(4) Where in the course of a bill through Council an amendment 
is proposed which requires any such previous sanction as is refured 
to in rule 3, such previous sanction shall be applied for to, and obtain· 
ed from, the Legislative department of the Government of. India 
before the bill so amended is passed. 

8. Iu every draft bill a reference shall be added on the margin 
of each clause to show whether it is baslld on 

Marginal referen-
ces to clauses any, aud, if so, on what, provision of the existing 

law. Such marginal references may be retained 
during the progress of the bill through the local council, but shall be 
removed from the copy submitted, in the event of the passing of ·the 
mea~;ure, for the assent of the Governor or Lieutenant-Governor, as the 
case may be, and also from that submitted to the Legislative department 
of the Government of India for the a,;sent of the Governor-General. 

(iii) RULES OF LEGISLATIVE BUSINESS IN THE. 
PROVINCIAL COUNCILS 

The following are the rules for the conduct of Legislative business 
of the Madras Legislative Council :-

1. Defini.ti.ons 
1. In the~>e rules-
'·Council" 10eans the Council of the Governor of Fort Saint Ge~rge 

for the purpo..e of making laws and regulations. 
•• Meeting " means a meeting of the Council. 
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"President" means the. Governor of Fort Saint George or; in Lie 
absence, the senior Civil Ordinary Member of Council pret!Cnt. 

" Member" means an Ordinary or Additional Memher of the 
Council • 

. " Secretary" ~eans the Secretary or tl1e Under or A.sl!istant 
&cretary to the Government of Madras in the Legislative Department. 

. "Bill" means a proposed· enactment in any stage before it has 
received the assent of the Governor. 

In the computation of" clear days", Sundays and holidays are 

11ot excluded. 
II. St"nmoni.ng and adjoumment of Council 

2. The times and places of meetings shall be fixed by the Gover
nor, and the Secretary shall notify the same in the Fort Sain4 George 
Ga~tts and to each Member by letter. · 

3. When the business before a meeting hi concluded, the Pret~i· 

dent shall declare the meeting dissolv~d. The President may adjourn 
without any discussion or vote, any meeting or business, to any future 
day or to any part of the same day. The Council also may,. upon 
motion made and carried, adjourn any meeting or business. 

4. .A motion that any meeting or business be adjourned or that 
the Council pass to the business next in order in the statement of 
business, may be moved at any time and without previous notice as a 
distinct question, but not so as to interrupt a speech. If the motion is 
carried, the Council shall adjourn the meeting &r bu:sioe~s, or the further 

consideration of the business then under discussion shall be dropped, as 
the case may be. 

5. .A motion of the kind referred to in the last preceding rule 
shall take precedence of any other motion then before the Council and, 
if such motion is rejected, no similar motion shall be made until after 
the lapse of what the President shall deem to be a reasonable time nor 
by the Member by whom the previous motiun was made •. 

6. . If, at the time appointed for holding a meeting or adjourned 
meeting as aforesaid, or if at any time after tLe collllllencemeot of 

business at such meeting, the quorum required by section >13 of the 
Indian Councils .Act, 1861 (that is to say, the Governor or some Ordi· 
nary Member of Council and four or more Members of Council), is 
not present, the Members present shall, without proceeding tQ businei!B 
of any kind, adjourn until again summoned by the 'Governor • and the 
fact shall be noted by the Secr~tary in the Journal of the Council. 
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III. Course of Business 

7. At least three clear days before the date fixed for a meeting 
the Secretary ~>hall send to the Madras address of every Member a 
printed statement of the bnsiness to be transacted at euch meeting. 

8. Xo business which is not entered in the printed statement of 

business prepared under Rule 7, shall be transacted at any meeting un~ 

. less the permission of the Governor has been obtained previously to the 
meeting. 

9. The President shall haYe power to regulate the order in which 
. . . 

bu~ine~8 i~ tran~acted, but, ordinarily, the succession of business shall 
be as described in Rule 10. 

10. .After the President bas taken the chair-

(1) the Secretary shall report the names of the llemLers (if a_ny) 

who have taken their seats for the fir~>t time; 

(2) the discussion of the annual Financial Statement and the 

a• king of que::;tions under section 2 of the Indian Councils Act, 189:1 

shall then take place ; 

(3) the President shall report to the Council the Acts which _have 

receh·ed the assent of the Governor-General under section 40 of the 

Indian Councils Act, 1861, or which have been disallowed by the 

Governor-General or by Her Majesty, since the last meeting; _ 

(4) tl1e Secretary shall rep.>rt to the Council the Acts which have 

received the a.;sent of the GoYernor under section 39 of the Indian 

Councils Act, 1861, and the Bills which have been disallo~ed by the 
Go,·eruor &ince ilie last meeting ; 

(5) the Secretary shall report to the Council the petitions and 

other communications relating to the bu:siness of the Council which 
have been received by him since the last meeting and shall, if necessary; 
read such petitious and communications to the Council ; . 

(6) memloers tle~irous of obtaining lea\"e to introduce Bills shall 

ruo,·e that such leave be granted ; 

( 7) the Council ~hall thee proceed to dispose of the bmilness left 

unfinished at the la.,t meeting, if any ; and, this being done, 

( 8) the C(luncil shall proceed to deal with the remaining business 
for the day. 

IV. Regulatioft. of Disc~ 

11. TLe Pre.icient thall preterve order acd ~:hall decide all points 
d ortiere •ul ruittttl fl•r Li~ deci~il·D l·y the MO?rubers and all qu~tione 
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connected with the interpretation of these rules. There shall be no 
discussion on any point of order and the President's decision ehall be 
final. 

12. Any Member may draw the attention of the President to a 
violation of order a~d, while he is doing so, all other llember~ ~hall 
remain silent. 

13. In discussing questions cullJiug before the Council fur con· 
sideration, a Member shall speak from hit! place, t~hall rise wben he 
speaks, and address the President. The Pret~ident also shall rise when 
he addresses the Council. 

At any time, if the President rises, any Member speaking shall 
immediately resume his seat. 

14. Members may read their speeches and may also read, as part 
·thereof, passages from books or papers bearing upon the question 
under discussion. 

15. No M~mber shall speak except upon business which is at the 
time regularly before the Council or, by special permi~sion of the 
President, in explanation of what he said in a previous debate. 

16. Except in discussing amendments, when the Council is set
tling the eeveral clauses of a Bill, no Member other than the Mover 
shall speak more than once upon a question i but the Mover shall, if he 
has spoken to the question when making his motion, be allowed a reply. 

Provided that, if the matter before the Council be an amendment 
of a bill, the Member in charge of the bill shall be entitled to speak 
next after the Mover and Seconder of the amendment. 

17. A Member who has spoken upon a motion may speak again 
upon any amendment of that motion. ..\. ~!ember tnay abo speak 
again in order to explain what he has previously said, if it has been 

misunderstood. 
18. When, for the purpose of explanation or for any other 

reason, a Member has occasion to ask of another .Member a question 
relative to the business before the Council, he shall ask the question 
through the President. 

19. Every matter which comes before the Council for decision 
shall be decided in accordance with the majority of votes after (1) motion 
has been made and seconded and (2) the que~:;tiou hat! been put by the 

President. 
20. No discussion whaboever shall take place after the question 

has been put by the President. 



PRACTICE & PROCEDURE OF THE LEGISLATURES . clxiv 

21. The votes of the Members may be taken by voices or by 
division or by name but they shall be taken by division or by name 
if Meruh<lr so desires. The method of taking votes by division or by 
name shall be in accordance with the instructions of the President. 

22. Any Member may ask for any papers, returns or information 
connected with the business before the Council and the President shall 
determine whether such papers, returns or information can be furnished. 

V. Motions generally 

23. Members who wish to make any motion at any meeting must 
give notice of their intention at the next preceding meeting or must 
send such notice in writing to the Secretary at least six clear days 
before the day fixed for the meeting at which they intend to make the 
motion : Provided that the President may, at his discretion, permit a 
motion to be made of which such notice has not been given. 

2!. All motions of which notice is given under the preceding 
rule shall be entered in the statement of business prepared by the 
Secretary under Role 7. 

25. No motion shall be taken into consideration by the Council 
unless it is seconded. 

26. A motion of which due notice has been given may, in the 
absence and at the request of the Member by whom notice was given, 
be made by any other Member ; but if not so made, or if a Member 
announces his intention of withdrawing a motion standing in his 
name, the motion may be made by any other Member and, if not so 
made, shall not be put unless the Council otherwise orders. 

27. If amendments of any motion are moved, the President, 
when taking the sent~e of the Council thereon, shall recite the terms 
of the original motion and of the amendments proposed and it shall hfi 
in his discretion to put first to the vote either the original moti~n or 
any of the proposed amendments thereon. 

28. A purely verbal amendment of a motion may be moved at 
any time during the discussion upon the motion and without previous 
notice, but no amendment which is substantially the negative of a 
motion shall be taken into consideration by the Council. 

29. A motion shall not be taken into consideration by the 
Council if it substantially raises a question already dispo~~ed of at the 
meeting or is inconsistent with any resolution already passed thereat. 

30. If any motion, as made, involves several points, the 
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· President msy, at his discretion, di ... ide it, eo that each point may be 
determined separately, 

YI. 'rnt,.oductio" of Billl 

31. . Any Member may move llt a m~eting of tl1e Council for 
leal"e to · introduce a hill in accordance with section 3~ of the 

Indian Councils Act, 1861 ; provided that at least six clear days' pre. 
vious notice of ilie title and subject of the bill hss been given t o the 

Secretary. 

32. If the motion for leave to introduce a bill be - carried, the 
Mover shall send the Bill, together with a full statement of the objecta 
of and reasons for the proposed measure and any connected papen, to 
~4e Secretary, who will forthwith canse the bill, the statement of 
9bjects and reasons and the connected papers to be printed and corn· 
municated to each of the Members, and will also cause the bill and the 
statement of objects and reasons to be published in the Fort Saint 
~rgB Gaut~ in English and in such Vernacular languages as the 
Governor may direct. 

33. The Governor may, at his discretion, direct the Secretary to 
publish any bill, together with a statement of 'the objects of and 

reason's fot it, in the Ii'ort ·saint Georgs Ga11etu in English and in auch 
Vernacular languages as be thinks-necessary, altl10ugb leave to intro
duce t'he Bill has not been applied for under Rule 31 ; and the 
Secretary shall publish it accordingly and shall ~end a copy of the bill 
and of the statement of objects and reasous to each of the Members. 
When a Bill hss been published under this role, it shall not be necessary 

to move ·under Rule Sl for leave to introduce it. 

3t, -At ~ny time after leave to introduce a Bill has been granted 
under Rule- 32 or after publication has been ordered onder Rule 33, t he 
Member fu charge of the Bill may introduce it after giving six clear 
days' notice to ilie Secretary ; provided that no Bill shall be introduced 
until fifteen clear days from the date of its publication under Rule 32 

or Rule_S3, as the case may be. 
When introducing a Bill, tna Member in charge of it shall move 

that the Bill be read in CounciL The principle of the Bill and itil 
general provisions may then be discussed, and, if the motion be carried, 
tbe Secretary shall read the title of the BilL The Council sb&ll then 
consider tha question of referring the Bill to a Select Committee and, 
if. the question be decided iu the affirmative, the Council shall sppoint 
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the Committee and may further direct. that its report shall be submitted 

within a specified period. 
35. At any time during the progress of a Bill the Member in 

charge of it may move, for permission to withdraw it, and, if such 
permission is granted, the Bill shall be withdrawn accordingly. The 

Member in charge of a Bill which has tieen published under Rqle 33. 
but which has not been introduced and read in Council, may withdraw 
the same without further formality than a mere announcement of.the 

withdrawal to the Council. 

VII. Select Coll&rnittees 

36. Select Committees may be appointed by the Council for any 
purpose connected with the business of the Council and may sit and 

submit their reports although the Council is adjourned. 

37. When a Bill bas been referred to a Select Committee for 
cnnsideration, it shall be the duty of the Committee to discuss each 
clause of the Bill and to recommend to the Council such amendments 

as Rel'm to it to be advisable. 
38. If the Council has fixed a period within which the Select 

Committi'B shall submit its report upon a Bill and the Committee is 
nnahle for any reason to submit its report within that period, tl!e 

Governor may from time to time extend the period on the- application 
of the Member in charge of the Bill. 

39. The report of the Select Committee shall be signed by all 
the Members of the Committee or by a majority of them ; bnt any 
~lember of a Select Committee may record his views iu a separate 
minute. 

40. The report of the Select Committee appointed to consider 
a Bill shall contain particulars of the principal amenJm"!nts proposed 

and of the reasons for such amendment~, or it may contaiu · ·a 
recommendation that the Bill under consideration be aba·tdoned . 

.U. The report of the Select Committee, any minutes that may 
have been recorded by individual Members of the Committee and (if the 
Bill bas been amended) the Bill as amended by the Committee shall be 

printed and copies furnished to each Member of the Council. The 
report and minutes (if any) and (if the bill bas been amended) such 
portion thereof as may have bl'en atmmded, shall also, nnle&s otherwise 
directed by the Select Committee, be published in the Fort Sai•t.l Georg6 

Gautu in the languages in whidt the original Bill wall published, 
X 
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42. No business shall be transacted at any sitting of the Select 
Committee unless a majority of Members of the Committee is present. 

43. The 2\lember in charge of a Bill shall invariably be 
a l'llember and, also, the Chairman of the Select Committee appoint
ed to consider that Bill and shall have power to report to 
the Governor the name of any llember of the 8elett Com
mittee who · neglects or is unable to attend its sittings and the 
Governor may thereupon appoint, out of the Members of the Council, 
an additional member to the Select Committee. 

44. A Select Committee may, for the purpose of obtaining in· 
formation, invite any person to be present at its sittings. 

45. While a Select Committee is sitting t•> consider a Bill, all com
munications relating to Bills which are received by the Secretary shall 
be referred to it. 

VIII. Passing of Bills 

· 46. When a Bill has been introduced and read in Council onder 
rule 34 and the Council has decided that it is not necessary to refer 
it for consideration to a Select Committee, the Council Ehall not pro
ceed to take the Bill into c J~sideration until the expiration of fifteen 
clear days from the date on which the Bill was read under rule 34. 

In this case it shall not be necessary to make, on the day on 
which the Bill comes on for consideration, a formal motion that- the 
Bill be- taken into consideration. 

47. When a Bill has been referred to a Select Committee under 
rule 34, it shall not be taken into consideration by the Council unless 
copies of the report of the Select Committee and (if the Bill has been 
amended) of the Bill as amended shall have been sent to the Yadras 
address of each of the Members of the Council at lea9t fifteen clear days 
beforehand and, in cases in which the Select Committee has not dispens
ed with the puJ:>lication referred to in rule 41, until the expiration of 
twenty-one clear days from the date of such publication. Subject to 
these conditions, the l'llember in charge of a ·sm. when presenting 
-the report of the Select Committee to the Council, may move either 
that the Bill and report be taken into consideration at once or that the 
consideration of them be postponed to a subsequent meeting. 

The diseussion· upon a motion under this rule that a Bill be taken 
into consideration shall not extend to the principle of the Bill. · 

48, Any Meml>er wishing to propose an :unendment affecting .the 
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substance of a Bill shall send a copy of the proposed amendment to 
the Secretary in accordance with Rule 28 and the Secretary shall enter 

the same in the printed Statement of Business preparep .under Rule 7; 
but it shall not be necessary to give previous notice of amendments of 
a purely verbal character or of amendments consequential upon, or 

moved in respect of_, amendments which have been carried. 

49. Proposed amendments of Bills shall not be moved until the 
Bill is actually taken into consideration and, when moved, they shall 
be considered in the order of the sections to which they relate. 

Proposed amendments of Bills shall be governed by Rules 25, 26, 

27, 29 and 30 relating to motions. . 
50. The President may declare that a proposed amendment of a 

Bill shall be discussed or put to the vote on the ground that it is 
irrelennt or incomplete or that an amendment identical in substance 
with it has been previously disposed of by the Council in consiqering 

the same Bill. 
51. If no amendments, other than purely verbal amendments 

and (if the Bill bas oeen referred to a Select Committee} the amend
ments proposed by the Select Committee, be made in a Bill by ·the 
Council on the day upon which it is taken into consideration, the 

Bill may, upon motion made, be passed at once. -~f, however, 
amendments other than purely verbal amendments or,: amenements 
proposed by the Select Committee are made, any Member may object 
tc> the passing of the Bill at the same meeting ; and such objection 
shall prevail unless the Council, upon motion made, otherwise orders. 

52. If the objection referred to in t;he last preceding rule pre
vails, the motion that the Bill be passed shall be taken into considera
tion again at a subsequent meeting and. the Bill nl&y then be passed 

either with or without further amendment; provided tl~at, at this 
i!age, no amendment may be moved without the permission of the 
President. · 

IX. Final Stages of Bills 

53. When a Bill has been passed by the Council, the Secretary 
shall revise and complete the marginal abstracts and the numbering of 
the sections thereof and shall submit it immediately to the Governor 
for a declaration under section 39 of the Indian Councils Act, 1861, 
that he assents to, or withholds his assent fromr the same: 

54. The' a~sent or dis~ent of the Governor shall b8 enfaccd upoa 
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the bill and the fact communicated to the Council at its next meeting 
by the Secretary. 

55. When an Act bas received the assent of the Governor· 
Gent>ral under secti!)n 40 of the Indian Councils Act, 1861, it shall be 

published in the Fort Saint George Gasette, in English and the Vema· 
cnlar languages of the parts of the Presidency affected by its provi
sions, as an Act of the Governor in Council assented to by the 
Governor-General and having the force of law. Such publication shall 
be deemed to be the publication referred to in 11ection 40 of the Indian 
Councils Act, 1861. 

56. The a~Rent or dissent of the Governor-General or the dissent 
of Her l\lajesty·to an Act shall be announced by the Governor to the 
Council as soon all convenieatly may be anJ such assent or dissent 
shall be recorded in the journal of the Council. 

57. No Member shall make any motion upon, or otherwise bring 
under the consideration of the Council, the exercise by Her Majesty, 
the Governor-General or the Governor of the prerogative of withhold
ing assent to an Act or Bill. 

X. Rules relating to Petitions 

58. Petitions to the Council must-

(1) relate to some matter actually under the consideration of 
the Council ; 

'· 
(2) be addressed to the "Governor, in Council"; 

(3) be dates and signed Ly the petitiouer or petitioner;; ; 

(4) be in respectful and temperate language; and 

(5) conclude with a distinct prayer. 

59. If a petition is not in conformity with the preceding rule, or 
if the Secretary sees reason to doubt the authenticity of any signature 
appended thereto, he shall certify the same on the back of the petition 
and report the fact to the Council. The Council may thereupon reject 
the petition, which shall then be return~d to the petitioner or petitioners 
With a statement of the reason for such rejection. 

60. If the petition is in conformity with Rnle 58, the Secretary 
shall, if necessary, make an abstract of it and bring the petition under 
consideration by reading it, or the abstract, before the Council, which 
flhall deal with the petition in such manner as it may deem proper. 
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X I. Admittance of Strangers 

61. Persons desirous of admission iuto the Council Chamber during 
the sittings of Council shall make application to the Secretary who will 
take the orders of the President thereon. 

62. The President may at any time during a sitting of the 
Council direct that all strangers withdraw. 

63. If a Bill which peculiarly affects private interests be under 
the consideration of the Council or of a Select Committee thereof and if 
any person whose interests are so affected apply to the Council or 
Select Committee for permission to be heard, either personally or by 
Counsel, on the subject of the Bill, the Council of Select Committee 
may, upon the motion of any :\lember direct that the petitioner or his 
Counsel be heard at the meeting at which the motion is made or at 
and on some future specified time and day ; and if the petitioner or his 
Counsel is not present at the said meeting or does not appear at and 
on the said time and day, as the case may be, the permission. granted 
by the Council or Select Committee shall be held to have lapsed. 

64. Except as provided in Rules 44 and 63, no stranger shall be 
permitted to address the Council or any Select Committee. 

65. Any Member may move that the hearing of any person who 
has been permitted under Rule 63 to address the Council or a Select 
Committee shall cease if such person is irrelevant or unduly prolix, or 
for any other sufficient reason. 

XII. Duties of the Secretary 

66. The Secretary shall be bound to perform the following duties. 
in addition to those specified in the preceding l'Ules :

(1) to take charge of the records of the Council; 
( 2) to keep the prescribed books ; 
(3) to attend all meetings and to take minutes of the proceedings; 
( 4) to superintend the printing of all papers ordered to be printed ; 
(5) to note in bills the amendments ordered by the Council and 

to scrutinize all Bills and Acts in view to preventing typographical 
errors ; 

(6) to prepare and revise the marginal abstract of Bills and Acts 
and the beadings and arrangement of the chapters and the _number~ 
ing of the sections thereof ; . . 

(7) to attend the sitting of Select Committees and to draw up 
the reports of Select Committees when required so to do ; 
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(8} to carry on corre~pondence under the orders of the Council ; 

(9) to help, when required to do 110, in the framing of Bills; 

{ 10) to generally assist the Council. 

XIII. Books and ~th 

67. A journal shall be kept containing a brief abstract of t!Je 

praoeedin·gs of the Council. This journal PltaU be tubmitted &!1 I!OOD 

ali possible after each meeting to the President for his confirmation 
snd signature. 

_68.· Besides preparing the above journal the Secretary shall pub· 
IiSh ·in the Fort Saint George Gasetk in English, as 1100n as may be 
after the conclusion of each meeting, an account, which should be as 
full.as possible, of the proceedings of. the Council. 

69. A register and index of letters and petitions addressed to, or 

despatched onder orders of, the Council shall be maintained. 

XIV. Gmeml 

70. The Council may, on a motion and at any time, suspend the 
operation of any of the foregoing rules. 

71. Any Bill respecting which no motion has beeu m&de in _ 
the Council for the sp&ee of two years way, by order of the President, 

be removed from the list of business and the bet of such removal shall 
be allllounced by the President to the Council. 

72. A Member in charge of a Bill may entrust it to any other 
Member and the Member to whom it is so entrusted shall be the 
Member in charge of the Bill for the purposes of these rules. 

73. Any Member way apply to the Secretary for any papers, 

returns of information connected with the buoineEs before the Council 
~n:a~the. Govefil_~r ~ha.U determine wLetLer such pa:rers, return or 

information can be furnished. 

{Similar ~ules han been framed for the other Provincial Legislative 
Councila, and they follow the main lines which have been laid down for 
the Impe.rial Legislative Council, su.bjeci to t.he statutory limit.a.t.ions 
im~ by the Indian Councils Acts. The sta.ge.s in the process of Law· 
making and the mdhods of enactineni in the Indian Collllcils are noi 
exactly the same as thai; which obtai.D.S in the British Parliament, bu' tbe 
P,inoiples·a..re the aame. An interesting Comparison was made between the 
two in this rMpel:& i:o a ilpeech delivered by Sir John Uui{-llackenaioin 
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June 1910 on a motion for the revision of the Rules of Business of the 
Bombay Legislative Council on the expansion of that Council under 
the Indian Councils Act,. 1909 :-

" The existing rules for the conduct of the businesg of this Council 
were last amended in 1896. The p.1ssing of the Indian Councils Act 1909, 
has necessitated some minor alterations in the rules, and Government 
think that this opportunity should be taken also to remedy certain defects 
\\ihich have been foand to exist in those of the rules, which refer to the 
conduct of legislaticm. The present rules on thilil S\lbject are obscure and 
unsatisfactory in many way!!, especially in respect of the character of 
amendments and the stages at which· they may· be moved. This uncer
tainty is a constant source of tr~ubl~ and the rules ought to :be" com
pletely recast. The following is a succinct account ~f the procedure in 
respect of Bills in the House of Commons :- ·· 

1 Leave t:l in~'lduc3 :-Now obsolete, save· in the case of important 
Government measure~. 2 First. reading:-Now mere matter of form
No amendment or debate. 3 Second Reading:-Debate on principles "of 
Bill-Discussion of details and amendments of clauses not allowed-The 
passing of a. second reading settles the principles of a Bill. 4 Reference to 
Committee of the whole (House) or one of the recently created Standing 
Committees, which is a substitute for the Committee of the whole •. At 
this stage the Bill is considered in detail, clause by clause, amendments 
of clause are made, and new clau;;e mJ.y be added; 5 Report stage :
Bills reported from the Committee of the whole with amendments, or from 
a Standing Committee with or without amendment, come--before the 
House for review of the work done in Committee-A Bill is .. not 
considered clause by clause, but · amendments may be made· -and 
clauses added. 6 Third Reading :-Verbal amendments only permitted,.;.,. 
U will be apparent that our procedure is very different from that of the 
House of Commons.· Ag .. inst six or paasibly seven ·stages, we have 
five:- (1) Introduction.- In most cases effected by publication. (2) . 
Fint Reading.-Not a formality as in the House of Commons: (3) 
Reference to Select Committee. (4) Second Readi~. (5) Third .Reaci
ing-Qur rules seem to have been framed on the supposition thali · our 
stages correspond to those in the House of Commons of the same 'value. 
Thus our Second Rea.ding settle11 the principles of a Bill, because that. is 
done by a Se<'ond Reading in the House of Commons. This i~ of course 
a complete mistake. Our First Reading corresponds with the Second 
Reading of the House of Commons, our Second Reading with the Report 
atage and the Third R~adiugs alona are the sa.me. Hence the· First 
Bll\diug shluli deJide the principles of the Bill, upon which no debate 
ahould after.v"rds b~ {13ctnitts:l. At the Seoond Reading a.mendments 
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must be limited to alteration• of claU9eS which do ~ allec& the priDci· 
ple11 of a Bill ; and a& the Third Reading •erba.l amendmenis ealy 
ahouJd be allotred aJ at presan5. We propose then &hat U1e uiating 
ll'Uies dealing with legialation abould be rniaed on theM linea''.) 

Civ) EXTRACTS FROM LEGISLATIVE STANDING 
ORDERS 

A.-PROCBDUBB WITH BEGABD '1'0 BILLB BEI'OBB 

THEm INTBODUC'l'IOH DlTO TBB VICEROY'S COUNCIL 

L-N.o. 9, Dated, Ind.U. OBioe, London, ihe Sbli' lbrob 1874. 
From-Her llajesty'1 Secretary of Sta&e for India. _ .
To-Bia Exoellency &he Bight Honorable the Vweroy and Gove,~-

General of India in. Council. 

J{y attention has been clraW11 ~ the geM& number and importance of 
ibe measures recently passed by the Council of the Gonrncx-General for 
making laws and Begulation.s, which ha•e been brought for the fin' 
time to the offi.eitJ. knowledge of the Sooretary of State for India •hrough 
enaotments sent hither for Her lfajesty~a approV&l or clisallowanoe, 

. under section ~1 of the India.ll Councils Ac'- Tho Govern men' of India 
appears ~ ban taken upon itself file entire responsibility for nearly 

· the whole of these m~~snre3 ihroughotd their cnnue. The policy 
,embodied in them·waa no doub~ maturely considered in the lirs& instanoe 
, by the Go.ernor..Qeneral in hia es:eeutive capacity and in Es:eeu~i•e 

Council when thia policy w&9 dewmined upou. Bills ~ give eBee' ~ i' 
·were drafted in your Legi.t.ative Department, and were subsequently 
inb'ocluoed into the Legialati•e Council by the L,.w Member or by IOtne 

other :Member of Council, or by some gentleman who acted aa the organ 
of the Government. In their passage through the legialatiU'e t.hey appev 
to have 1'81D&ined in charge of aome representative of the Governor-Gen.U 
in Council np to the time of their final eo.a.ctment. There u no IJ.WI&&ion 
that, iJ measm'ea otequally great moment~ the fot tanet and in*eats 

. of the Indian Empire had been adopted by the Govenwr-Oeneral, not in 
. ·the Council for making Laws and Regulations, but; in Execut.in Council, 
they w.ould han been repor~ io me in full detail at • moch earlientage 

_ a11d I see no sufficient l'tl&Son 'Why ~he circum>ta.noo, oftea quite 
. aoeidental, thai Your Es:oellency'a or.lera take a legis lative form 
ahould depri•e me of all official inf.mnat.ion oon.oerning them 
UD.til a period at which it bscotDei pooaliarly d i ffi. ~au t!t d~l 

. with them. Among many iooonveniencas which attend &he preaen& 
course. of proceeding, i' may ~ pointed out thai, if t.ha S);)tc}Ur.T of State 
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advises Her Majesty ~ disallow an ena<ltment under section 21 of t;he 
Indian Conn~ila Act, he may be annulling, on the score of a single objec
tionable provision, the ramlt3 of much conscientious labour on t;he part; 
of the Legislature, and of much technical skill bestowed by t;he Legis
lative Depsrtment; and, further, that unl~BS a measure is reserved under 
11eetion 20 of the above Act for H~r llije3ty's pleasure {a course which 
appears~ be very rarely followed} its disallowance may cause great; 

difficulty and confu10ion by rendering useless course of administrative 
actiona which have been entered upon on the footing of the law. It; adds 
to the force of these observations that of late there has been a consider
able increase in the number of petitions and representations addressed to 
the Secretary of State by natives of India and ot;hers on the subject of 
intended legislative measures, concerning which his information is at 
least imperfect. 

2. The present practice appears to be a departure from older prece
dents. I cbserve that as recently as 1868, despatches were ad

dressed by the then Government of India ~ Sir Stafford Northcote 
(Home Department, Legislative, 30th June 1868; Home Department, 
Public, 6th November 1868, in which full information was given to him 
respecting important legislation which was at that time contemplated, 
and in which his opinion on it3 policy was invited. I con..<<ider that a 
return ~ this method of proceeding wo11ld be attended with advantage, 
and I request therefore that Your Excellency in Council will observe in
future the following rules with reference to all intended legislative 

mea1ures which are at the same time of imporiance and are not urgent. 

3. Whenever the Governor-General in (Executive) Council has 
affirmed the policy and expediency of a particular measure, and has 
decided on submitting it ~ the Council for making Laws and Regula
tions, I desire that a despatch may be addressed to me stating at length 
the reasons whicn are thought to ju&tify the step intended ~ be taken, 
and the mode in which the intention is to be carried out. This despatch 
must be accompanied by a copy of the Bill drafted in your Legislative 
Department, or should be followed by such copy with as brief delay as 
possible. I do not propose ~ reply at once in all cases to t;his com
munication, bnt I request that Your Excellency will mention in it the 
date at which it is intended that the Bill referred to shall be submitted 
to the Legislative Council, and that this date may be •o fixed as ~afford 
me sufficient iime to address to yon on the contemplated measure such 
observations as I may deem proper, if I should desire to observe upon it. 

4. I have except-ed from the above directions measures of slight 
impcrt.ance (of which I am awa.ra that a cansiderable number pass the 
~slative Council annually), and measllreS urgently ~niring speedr 

¥ . 
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enactment. I leave Your Excellency to judge of the degree of importance 
which will bring a given case within the rule I have laid down, and of 
the degree of urgency which will withdraw another case fro'll it. In the 
event, however, of your omitting to give me previous information of an 
intended enactment on the ground that it is urgently required, I request 
you to communicate to me subsequently the grounds of the opinion on 
which you have acted. · 

5. It is, of course, conceivable that a Bill of which I have approv
ed, or which has been modified in eon1ormity with my desire, may be 
materially changed during its passage through the Legislative Council. 
It appears to me that, as a fact, that body early alters Government 
measures on points of principle ; but if the case to which I am referring 
should happen, I do not apprehend that your Excellency would have 
any·practical difficulty in delaying the progress of the bill until I have 
a fresh opportunity of expressing my opinion. 

6. In making these observations I have not failed to bear in mind 
the correspondence which took place in 1870 between my predecessor 
and the Government of Lord Mayo respecting the powers of the Council 
for making laws and regulations, but it doe~ not appear to one that 
the questions discussed in that correspondence are raised by the rules 
which I have requested your Excellency to observe. 

7. It is my intention to send a copy of this despatch (omitting the 
last two paragraphs) to the Governors in Council of :Madras and 
Bombay fer their guidance in matters of legislation, and I request yon 
to transmit a copy (with the like omission) to the Lieutenant Govern
or of Bengal, to whose legislative measures I wish my directions 
mutatis mutandis, to apply. 

ll.-No. 45, Dated Fort William, the 28th July 1874. 

From-The Government of India in the Home Department. 
To-Her Majesty's Secretary of State for India, 
We have the honour to acknowledge the receipt of your Lordship"s 

despatch Legislative) No. 9 of the 31st March 1874. 
ll. In that despatch the following rules are prescribed for the gui

dance of the Government cf India, the Governments of Madras and 
Bombay, and the Lieutenant.Governor cf Ee11gal in matters of legisla
tion:-

(1) Whenever the Government, in its executive capacity, has 
decided to submit a measure of irrportance, which is not urgent, to the 
Council for making laws and regulaticm;, a despatch is to be addressed 
to the Secretary of State, stating at length the reasons for the measure 
ll!ld the manner in which its objects are to be carried out. The desratcb 
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is to be accompanied, or followed soon after, by a draft of the bill pro
posed to be introduced. 

(2) When this course is not followed, because a measure of import
ance is urgently required, the grounds of the opinion on which -the 
Government has acted are to be subsequently communicated. 

3. In communicating tho motive for these_ rules and instruction, 
the despatch alludes to the great number and importance of the measures 
recently passed by the Council of the Governor-General for making laws 
and regulations which have bocn brought for the first time to the _official 
knowledge of the Secretary of State through enactments sent home undef 
section 21 of the Indian Councils Act. And your Lordship observes that 
our present practice in regard to communications with the Secretary o~ 
State upon important legislative measures appears to have departed from 
older precedents. It is added that there has been a considerable increase 
in the number of petitions and representations addressed to the Secretary 
of State by Natives of India and others on the subject of intended 
legislative measure, concerning which his information was at best 
imperfect. 

4, We have no record of the petitions and representations on the 
subject of intended legislative measures to which your Lordship refers, 
and we know only one instance of a representation recently made tG 
your Lordship regarding measures under our consider_a_tion. In fact, 
during the last two years, few measures of importance have been 
introduced into the Legislative Council of the Gove~nor-General·; and 
official consultations have passed between the Secretary of State and 
the Government of India in respect to several measures, either introduced 
or under consideration, during that period. We are not aware that there 
has been any deviation from former practice in this respect, and we ~an 
certainly affirm that none has been intended. 

5. Your Lordship's despatch explains that the degree of importan~e 
which will· necessitate reference of a measure to the Secretary ~f State 
bufore its introduction to one Legislative Council is left to be determined 
by our judgment. We see no difficulty in giving effect to your Lordship's 
wibhes as thus understood. We assume that they do not contemplate 
the examination and criticism of the dra.fts of bills on points of form or 
detail, and that only their general object and scope would form the sub
ject of correspondence. We believe that we could place before your Lordship 
sufficient reaoons to show tha.t any further discussion of bills previous 
to their introduction would be likely to cause serious inconvenience. But 
from the tenor of your Lordship's despatch we do not infer that a11r 
argument upon this point is required from us. 
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6. We observe, however, that your Lordship sees no sufficient reason 
why the circumstance that our orders take a legislative form should de
prive the Secretary of State of all official information concerning them, 
until a period at which it becomes peculiarly difficult to deal with them. 
There is, of course, a'distinction which has been observed from the 
earliest canstitution of our Indian Governments, between measures that 
are put in force by the executive and those that are committed to legis
lation. It may be true that this distinction makes no difference in the 
expediency of taking the opinion of the Secretary of State in Council upon 
any important legislative measure before its policy has been affirmed by 
the Executive Government. On the other hand when that policy has 
been settled and announced, and when the measure founded upon it is 
under consideration by the .Council of the Governor-General, which, 
when assembled for the purpose of making laws, includes additional mem
bers, and deliberates in public, we apprehend that the question of subse
quent reference to the Secretary of State then takes a different aspect. 

7. If any important alteration on a point of principle in a bill of 
which the Secretary of State has approved, or which has been modified 
in conformity with his desire, should be made during its passage 
through the Legislative Council your Lordship apprehends that there 
will be no practical difficulty in delaying the progress of the bill .until 
the Secretary of State has had a sufficient opportunity of expressing a 
further opinion. 

8. Alterations of great importance, proposed or made during the 
passage of a bill through the Legislative Council, would be con
sidered by the Government in its executive capacity. Such alter
ations may be equivalent to measures which, if they had been 
affirmed before the introduction of a bill, it would have been proper 
in our judgment to communicate to the Secretary of State. In 
that case and in the absence of any practical difficulty as to delaying 
the progress of the bill, we should refer these alterations to the Secretary 
of State, we do not gather that your Lordtihip requests us to frame any 
rule for the purpose of regulating the manner in which rare cases ofthis 
kind sheuld be dealt with in the Legitilative Council. In order, however, 
to guard against risk of misapprehension upon a matter which might 
materially affect the position of the Legislative Council, we desire to add 
the expression of our opinion that such a rule would be open to objec
tions which we have not considered necessary en the present occatiion to 
discuss; while the application of your Lordship's directions to any wider 
class of cases than that to which we have alluded would be likely to give 
rise to difficulties. We shall be prepare..i to state our reasons at length if 
1our Lordship should entertain any doubt upon this part of the subject, 
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9. We foresee considerable impediments to the application of the 

rules prescribed by your Lordship's despatch to the legislative business 
of the presidencies of Madra.s a.nd Bombay and of the Lieutenant-Gover

norship of Bengal. 
10. By the Indian Councils Act, 1861, the Governor-General has 

certain defined powers with regard to the legislation of the two presi
dencies and the Lic11tent1.nt-Governorship. Under the 43rd section, _no 
bill which affects certain subjects specified in the section (in fact, no bill 
of real importance) can 1e taken into consideration except with the 

Governor-General's previous sanction; and under. the 40th section, 

Acts when pa.ssed are to be transmitted to him, and upon his assent 
they become valid, subject to subsequent disallowance by the Crown. 

11. Whila the law remains as it is, we cannot avoid the conclusion 
that these rules will invest the Home Government and the 
Government of India with a. concurrent authority that might be exercised 
simultaneously in different directions upon these matters. The Gover-· 

nor-General will not be relieved from the responsibility which devolves 
upoa him by law of giving or withholding hill sanction to . the 
introduction of certain classes of bills, or from giving or with
holding his assent to all Acts. On the other hand, the rules now 

under discussion have been framed with the object of enabling the 
Secretary of State to express an opinion upon the propriety of introducing 
certain bills into the Local Councils and upon importan~- alterations 
made during their progress. It is obvious that, if the opinion expressed 
by the Secretary of Sta.te to the Local Government should in any case 
differ from that of the Governor-General, the position of the Governor
General would be embarrassing. We consider that such concurrent, and 
possibly conflicting, action might complicate proceedings, and that the. 
application of the rules to t-he business of the Looal Councils would 
eventually be found to require an alteration to be made in the law. 

12. We have also to observe that, by the Legislative De1palch No. 
85 of December 1st, 1862 all bills which contain penal clauses ·are 
ordered to be submitted for the previous sanction of the Government of 
India to those clauses bdore being introduced into the local legislatures. 
For reasons similar to those which have been ghen above in respect to 
the Governor-General's previo11s sanction required by statu~, we should 
exercise the executive power henceforward with much hesitation if 
the Local GoverD.IIl6nts were simultaneously consulting the Secretary 
of State upon the Bill conta.ining the penal clauses. But we think 
that the free exercise of this power is very useful in controlling 
the uunecessa.ry multiplication of petty pena.l enactments and in 
preserving a. general equality of punishments prescribed in difiere~' 
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provinces for similar classes of offences. n has been often used with 
advantage, and we recommend that it be continued in our hands. 

13. )loreover, it is in our jud,<7Jllent inexpedient, upon general 
grounds, to place ~trictions upon she direct power to control and guide 
the proceedings of ~he local Legislatures, which the present law and 
practice entrus~ to the Governor~neral, or to the Government of India. 
We are opposed for many reasons te anything which would bring about 
such a change. Bills introduced into and .Acts pa:;sed by, the locou 
legislatures require careful consideration a~ to their bearing towards 
the laws that have been passed by the Legislative C<luncil of India ; 
they often impose Local and Municipal taxes which are intimately 
connected with imperial taxation and imperial finance, for which we are 
primarily responsible ; and they frequently deal with matters of consi
derable importance to the supreme Executive Government. For these 
consideration11 it appears to us that t.he Governor-General and the 
Gevernment of India should be left to discharge the duties which have 
been imposed upon them by the Indian Councils Act and by existing 
administrative regulations. And we therefore trust that your Lordship 

will agree with u.s that the rules respecting the communication of bills 
to the Secretary of State cannot be applied without embarrassment to 
the legislative measure& of the Local Governments. 

H.. In conclusion, we enclose a list of the business now before the 
council of the Governor-General for the purpose of making laws and 
regulations, together with a minute written by the Hon'ble Mr. Hob
house, which will afford a full explanation of the several measures 
included in the li11t. 

m..-No. 33 (Legislative), Dated India Office, London, the 15th 

October 187!. 

From-Her Maj-esty's Secretary of State for India. 
To-The Government of India. 

I have received and considered in Council Your Excellency's de. patch 
Home Department, Public, of luly 28th, No. 45 of 187!. 

2. In my despatch of 31st March 187!, to which you reply, I 
requested Your Execllency to furnish me (:;a,·e in caaes of urgency) 
with full and timely infonuation concerning the policy of all important 
measures which, it was your intention to submit iO your council for 
making laws and regulations. Your Excellency now intimates r.hat you 
&ee no diflicul\y in complying with thi;; request, and you further state 

that, where alterations of great importance have been made in a bill dur· 
ing i~ pa;;sage through the Legi~lath·e Council, you will, in the 

ab~ence of any pra.ctical difficulty as to delaying the progrC!>S of the 
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measure, communicate such alterations to the Secretary of State. But 
in regard to this last point you do not think it expedient that there 
should be any fixed rule for the purpose of regulating ~ho manner in 
which cases of the kind should be dealt with in the Legislative Council. 
You have rightly gathered from my language that I do not consider such 
a rule necessary or desirable. 

3. Your Excellency, however, foresees considerable impediments 
to the application of the rules prescribed in my despatch to the legisla
tive business of the presidencies of Madras and Bombay, and of the 
Lieutenant-Governorship of Bengal. You observe that, by the 43rd 
section of the Indian Councils Act, 1861 no bill which affects certain 
subjects specified in the section can be taken into consideration 
without the previous sanction of the Governor-General, whose 
assent to an enactment of a Local legislature is also rendered ne
cessary by the 40th section of the same statute. You apprehend 
that the control over local legislation thus reserved by law to the 
Governor-General may be interfered with or weakened if the Local 
Governments are instructed to supply the Secretary of State with the 
same information respecting their bills which I have requested you to 
furnish concerning legislative measures which Your Excellency's GoverJ;l.
ment may have in contemplation. I am unable to perceive that any evil can 
arise from my being kep~ informed respecting all intended Indian Legis
lation. ~Iy possession of that information will not diminish the power 
now vested in Your Excellency by law of rejecting, either before. 
or after its enactment, any legislative proposal of the. Subordinate 
Governments, The circumstance that in any given case a discre
tion has been given to the Governor-General by statute will at all times 
have due weight attached to it by the Secretary of State when the ques
tion of commenting on a particular measure is under consideration. 
At the same time, to obviate all chance of concurrent or conflicting 
action, I will always state to Your Excellency's Government, and not 
to that of Madras or Borflbay, any objections I may think it right to 
make to their legislative proposals. 

4. The object of the instruction11 which I have given to Your 
Excellency on this subject is not to fetter the discretion which the law 
has vested in the various legislative authorities of India., nor in any case 
to renounce, on behalf of the crown, the power 13f disallowance which be
longs to it. I therefore think it desirable to add that the mere fact of 
my not having replied to a despatch explaining to me the policy 
of any intended legislation is not to be regarded as necessarily implying 
on the part of Her Majesty a final approval ~f such legislation. Con
siderations mar arise in particular cases which may make it expedien~ 
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to defer the expression of my opinion until the period at whioh the 
measure ia sent to England for the assent or disallowance of the Crown. 

IV.-No. 72, D.1ted Fort William, the 24th December 1874 •. 

From-The Government of India in the Home Department. 
To-Her Majesty's Secretary of State for India. 

We have the honour to acknowledge Your Lordship's despatch 
(Legislative), No. 33, dated 15th October last. 

2. With respect to communication with the Secretary of State in 
Council after a measure has once been publicly launched, and while it is 
in the hands of the Legislative Council, we understand Your Lordship to 
make full allowance for the practical difficulties which we pointed out in 
our despatch of the 28th July. Subject to such difficulties, we shall 
bear carefully in mind Your Lordship's wish to receive intelligence of 
any alterations of great importance that may be made in a. bill in auch 
time as will enable the secretary of State in Council to express an opinion 
before the measure has passed into law. 

3. With regard to the receipt of answers to the communications 
which will be made to Your Lordship upon proposed legislation, we still 
feel some difficulty. We do not mean to suggest that the Secretary of 
State should, by the expression of his opinion upon any measure before 
its introduction, forestall or prejudice the exercise of his important func
tion of advising the Crown when thP. measure has reached its maturity ; 
but the object of the instructions now under consideration is to afford 
time for intervention in case the Secretary of State in Council thinks fit 
to intervene, and that time must vary according to the pressure 

. of business in the India Office, and according to the difficulty presented 
by the measures themselves. We should be rather at loss to judge of 
the time required for the contemplated purpose in each particular case ; 
and we need hardly say that when a measure i1 once determined on, and 
a bill drawn to carry it into effect, it is de;;ira.b~e to proceed with it so 
as to give room for the smallest amount of inconvenience resulting from 
the frequent changlls in Indian official life. We would suggest to Your 
Lordship that the diffi::ulty we are now speaking of would be reduced to 
a minimum if, instead of a. date being fixed by us with respect to each 
measure, it were understood that whenever no reply is received lio a com
munication within two months after it has been despatched, or whenever 
the reply is a. simple acknowledgment of receipt, we shall take it as an 
intimation that the Secretary of State in Council wishes to reserve the 
expression of his opinion until the measure comes up in a natural state 
for the plea1ure of the Crowa. We say only two months, because 
ij more time should be requirllll fo~ consideration, we could bo 
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so informed either by a despawh or by telegraph, and we should hold 

our hands a.ccordingly. Such an understanding would be in accordance 

with the principles expressed in Sir C. Wood's despatch No. 58, dated 

31st December 1863. 
4.. Your Lordship has assured us generally that the instructions 

which have been given with regard to legislation are not intended to fetter 

the discretion which the law ha.s vested in thevariouslegislativeauthori
ties of India, and in particular that their application to legislation in 

the local Legislative Councils " will not' diminish the power now vested 

in the Governor-General by law of rejecting, either before or after its 
ena.ctment, any legislative proposal of the subordinate Governments.'' 

These observations, coupled with the arrangement mentioned at the 

end of the 3rd paragraph of the despatch under reply, appear to us to 
obviate the difficulties which we apprehended from the application of 
the distinctions to the legislative business of the Local Governments. 

We presume that Your Lordship intends that, not only any objections 
which may. be made by the Secretary of State in Council to measures 
proposed, ibut, also any concurrence which may be expressed to itheir 
introduction, will be stated through this Government and not to the Local 
Governments direct! y. 

B.-PROCEDURE WITH REGARD TO BILLS BEFORE THEm 

D'TRODUCTIO:S n<TO THE :MADRAS PROVINCIAL LEGISLATIVE 

COUNCIL 

1. All bills relating to the matters specified :in l section 43 of the 
Indian Councils Act, 1861, should be submitted for the. sanction of the 
Governor-General before they are taken into consideration in the Legisla
tive Council or forwarded for report to the Secretary of State. 

[Government of India, Home, dated 7th July 1875, No. 1130, 
recorded in G. 0., dated 15th September 1875, No. 48, Legislative, and 
despatch from Secretary of State to Government of India, No. 50, dated. 

7th october 1875, in G. 0., dated 11th January 1876, No. 4, Legislative]. 

2. The same rule applies under the instructions of the Secretary 
of State of the 1st December 1862 to all bills containing penal clauses. 

Extra.cts from Secretary of State's despatch to the Government of 
India, No. 35, dated 1st December 1862, recorded in G. 0., dated 22nd 
January 1863, No. 92, Judicial. 

"2. Cases no doubt will occasionally occur where &peciallegislation 
by the Local Governments f?r offences not included in the Penal Code 
will be required. In these cases the general rule should be to place 
such ca..«es under penalties ~lready assigned in the code to acts of a 

similar character. This mode of legislation, though an adilition ~. 
z . 
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cannot be deemed an alteration of, the Penal Code, But if any devia
tion is considered necessary, then the law requires that your previous 
sanction should be obtained. 

" 8. It was the intention of Her Majesty's Government that, except 
in local and peculiar circumstances, the code should contain the whole 
body of penal legislation, and that all additions or modifications &ugges
ted by experience shcmld, from time to time, be incorporated in it. And 
the duty of maintaining this uniformity, of course, devolves upon Your 
Excellency in Council • 

. " !l. As a general rule for the guidance of the local Councils it 
would probably be expedient, and this appears also to be your own view, 
that all bills containing penal clauses should be submitted for your 
previous sanction." 

(See also Government of India, Home, dated 7th July 1875, 
No. 1130, in G. 0., dated 15th September 1875, No. 48, Legislative, 
and Despatch from Secretary of State to Government of India, No. 50, 
dated 7th October 1875, in G. 0., No, 4, dated 11th January 1876, 
Legislative), 

8. Funds have been created by various laws and orders, the appro
priation of which is restricted to defined purposes. It is often found 
inconvenient that the action and discretion of the executive authority 
should be thus hampered and confined: moreover, such funds are apt to 
be forgotten and sometimes misused. The Governor-General in Council 
has, therefore, been pleased to decide that in future no provision should 
be made in any bill to be introduced into any Legislative Council in 
India for the creation of such a fund until the expediency of the measure 
has been specially considered in the Financial Department of the Govern
ment of India. As a rule, objections are felt to the creation of such 
funds, and especially to their creation by an act of the legislature 
unless in any case, as in that of the University Fee Fund, the assets 
and liabilities are altogether separate and distinct from the general 
a.ssets and liabilities of the State. 

(Government of India, Financial Resolution, dated 19th June 1877, 
No, 1275 in G. 0., Financial, dated 5th July 1877, No. 18!l8). 

4. Section 67 of the Indian Penal Code as amended by Act VIII of 
IHB21 provides that if an offence is punishable with fine only, the im
prisonment which the Court imposes in default of payment of the fine 
shall be simple. The word " offence" in that section has by section 21 
of Act X of 1886 been so defined as to denote a thing punishable under a 
local or special law as well as under the code ; and an enactment of the 
]()C&llegislature vresoribing rigorous imvrisonment, or imvrisonme~t, 
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rigorous or simple, at the discretion of the Magistrate in default of pay• 
ment of fine, where the offence is punishable with ~e only, would now 
be o{l'ln to objection under section 42 of 2<l and 25 Viet., Cap. fiT, as 

being in conflict with a law passed by the Governor-General in Council 

after the passing of that statute. 
{Government of India, Legislative, dated 31st May 1886, No.1076, in 

G. 0., Legislative, dated 17th June 1886, Na. 120.) 

5. The legislative Department is not in respect of Governmen& 
measures an originating or initiating department. and its proper function · 
in respect of such measures is to clothe with a technical shape projects 
of law of which the policy has been affirmed elsewhere. Accordingly 
all legislative proposals emanating from Local Governments and Adminis
trations should be addressed, not to the Legislative Department, but to 
the proper Executive Department of the Government of India. When 

once a measure has been referred to the Legislative Department that 
department corresponds directly with the Local Governments and 
Administrations, and all correspondence with Her Majesty's Govern
ment relating to bills and Acts of the Imperial and Local Councils is 
conducted in the Legislative Department. 

{Government of India, Home, dated 12th July 18U, No. 2301, in G. 
0., Judicial, dated 2<lth July 1S73, No. 1162}. 

6. Billa brought before the Legislative Council will be translated 
int.o the vernaculars and circulated with the District; as well as the Fort 
St. George Gazettes. 

{G. 0., dated 16th February 1883, No. 39, Legislative}. 

'1. Bills emanating from non-official members of the Council should 
after introduction be dealt with in the same way as measures brought 
forward by Government. 

{Government of India, Legislative, No. U30,dated Uth Angust1888, 
in G. 0., dated 4th September 1888, No. 70, Legislative.) 

8. Whenever the Government in its. executive capacity has decided 
to submit a measure of importance, which is not urgent, to the Council 
for making laws and regulations, a despatch is to be addressed to the 
Secretary of State, stating at length the reasons for the measure and the 
manner in which its objectll are to be carried out. The.~patch is to be 
accompanied or followed soon after by a draft of ihe bill proposecJ to be 
introduced. · 

When this course is not followed, because a measure of importance 
I urgently required, the grounds of the opinion on which tn. Govepi-

"ment has acted are to be subsequently communicated. . 

• (Secretary of State'a Despatch, No. 9, dated 3ls$ Uarch 1874., Ut. 
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G. 0., dated 22nd July 1874, No. 28, Legislative and G. 0., dated 16th 
lanuary 1875, No. 3, Legislative.) 

9. The bill should not be proceeded with in the Legislative Coun
cil until a communication has been received from the Government of 
India in the Legislative Department to the effect either that the Secre
tary of State has no objection to the proposed bill, or that no reply 
has been received from the Secretary of State within two months from 
the date of the report. 

(Government of India, Home, No. 1130, dated 7th July 1875, in 
G. 0., dated 15th September 1875, No. 48, Legislative.) 

10. Any objections which may be made by the Secretary of State 
in Council to legislative measures proposed by Local Governments, as 
well as any concurrence which may be expressed therewith, are, as a 
rule, conveyed through the Government of India. 

(Government of India De~patch to Secretary of State, dated 24th 
December 1874, No. 72, in Legislative G. 0., dated 16th January 1875, 
No. 3, Secretary of State's Despatch to Government of India, dated 11th 
February 1875, No.8, in Legislative G. 0., dated 1st May 1875, No. 29.) 

11. The report of a bill or amendment to the Secretary of State 
and the receipt of no opinion adverse to it from him is not to be consi· 
dered as necessarily implying ~n the part of Her Majesty a final appronl 
of such legislatien ; considerations may arise in particular cases which 
may make it expedient to defer the expression of the Secretary of State's 
opinion until the period at which the measure is sent to England for the 
assent or disallowance of the Crown. 

(Government of India, Home, dated 7th July 1875, No. 1130, in 
,G. 0., dated 15th September 1875, No. 48, Legislative.) 

12. Copies of bills pending before the Legislative Council should be 
transmitted to the Secretary of State, in all their stages, with collnected 

papers. 
(Secretary of State's Despatch, No. 0, dated 11th May 1882, in 

G. 0., dated 22nd June 1882, No. 39, Legislative.) 
13. When a bill which has been approved by the Secretary of State 

is materially changed during its passage through the Legislative Coun· 
oil, the progre1s of the bill should be delayed as provided in para. 5 of 
the despatch from the Secretary of State dated 31st March 1874, No. 9, 
in G. 0., dated 12th July 1874. No. 28, until the Secretary of State 
has a fresh opportunity of expressing his opinion. 

· 14. The decision as to whether any measure has or has not under
gone liUCh material change during its passage through the Council as to 
bring it within the preceding rule, rests with the Local Government and 
in the despatch forwarding an amended bill to the Secretary of St~te 
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in accordance with para. 2 of the Government of India Despatch to the 
Secretary of State dated 24th December 1874, No. 72, in G. O.,dated 16th 
January 1875, No. 3, it should mention what the decision is, and 
whether it is intended to proceed with the bill at once or to delay the 
progress of the measure until the receipt of a communication from 
the Secretary of State or the Government of India as the case may be. 

(Government of India, Legislative, dated 14th August 1888, No. 1430, 
in G. 0., dated 4th September 1888, No. 70, Legislative.) 

15. When a letter is despatched to the Secretary of State relating 
either to a bill or an amendment, copies of the letter, with enclosures, 
should be sent to the Government of India in the Legislative Department 
for information. 

(Government of India, Home, dated 7th July 1875, No. 1130, in G. Q., 

dated 15th September 1875, No. 48, Legislative.) 
16. The Government of India in the Legislative Department is te 

he supplied with 27 copies 
(1) of every bill and accomp:miments referred to in the foregoing 

paragraph including the covering letter ; 

(2) of every bill, with annexure, which is despatched to the proper 
Executive Department of the Government of India for the previous sanc
tion of the Governor-General under section 43 of the Indian Councils Act, 
or of the Government of India under the instruction& of the Secretary of 
State of the 1st December 1862; 

Bill as introduced 
Annexure 
Reports of Select Committees 
Amended bills ••• 
Paper (printed) } 
relating to Bills 
Bill as passed ••• 
Abstract of proceedings of 
Legislative Council connec-
ted with ea.ch stage of the 

No. of 
Copies. 

27 
27 
27 
27 
27 

each 
27 

(3) of every bill submitted for 
the assent of the Governor-General 
under section 40 of the Indian 
Councils Act, together with the 
papers specified in the margin. . 

measure• ••• ea.ch27 

(Government of India, Legislative, dated Hth July 1879, No. 751, in 
G.O., dated 1st August 1879, No. 97, Legislative, as modified by Govern
ment of India, Legislative, dated Hth May 1889, No. 1020, G.O.,da.ted 
27th May 1889, No. 14, Legislative.) 

17. If in any case Abstract Proceedings of the Legislative Council 
are forwarded with a bill under the foregoing rule, such extracts only of 
the proceedings as refer to the bill should accompany it and not; t;he 

entire proceedings of the day. 
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G. 0., dated 22nd July 1874, No. 28, Legislative and G. 0., dated 16th 
lanuary 1875, Ne. a, Legislative.) 

9. The bill should not be proceeded with in the Legislative Coun
cil until a communication has been received from the Government of 
India in the Legislative Department to the effect either that the Secre
tary of State has no objection to the proposed bill, or that ne reply 
has been received from the Secretary of State within two months from 
the date of the report. 

(Government of India, Home, No. 11a0, dated 7th July 1875, in 
G. 0., dated 15th September 1875, No. 48, Legislative.) 

10. Any objections which may be made by the Secretary of State 
in Council to legislative measures proposed by Local Governments, as 
well as any concurrence which may be expressed therewith, are, as a 
rule, conveyed through the Government of India. 

(Government of India Despatch to Secretary of State, dated 24th 
December 1874, No. 72, in Legislative G. 0., dated 16th January 1875, 
No. a, Secretary of State's Despatch to Government of India, dated 11th 
February 1875, No.8, in Legislative G. 0., dated 1st May 1875, No. 29,) 

11. The report of a bill or amendment to the Secretary of State 
and the receipt ef no opinion adverse to it from him is not to be consi· 
dered as necessarily implying on the part of Her Majesty a final appro't'al 
of such legislatien ; considerations may arise in particular cases which 
may make it expedient to defer the expression of the Secretary of State's 
opinion until the period at which the measure is sent to England for the 
assent or disallowance of the Crown. 

(Government of India, Home, dated 7th July 1875, No. 1130, in 
,G. 0., dated 15th September 1875, No. 48, Legislative.) 

12. Copies of bills pending before the Legislative Council should be 
transmitted to the Secretary of State, in all their stages, with col!nected 

papers. 
(Secretary of State's Despatch, No. 0, dated 11th May 1882, in 

G. 0., dated 21lnd June 1882, No. a9, Legislative.) 
1a. When a bill which has been approved by the Secretary of State 

is materially changed during its passage through the Legislative Coun· 
oil, the progre:;;s of the bill should be delayed as provided in para. 5 of 
the despatch frem the Secretary of State dated 31st March 1874, No. 9, 
in G. 0., dated 12th July 1874. No. 28, until the Secretary of State 
has a. fresh opportunity of expressing his opinion. 

14. The decisien as to whether any measure has or has not under
gone such material change during its passage through the Council as to 
bring it within the preceding rule, rests with the Local Government and 
in the despatch forwarding an amended bill to the Secretary of St~te 
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in accordance with para. 2 of the Government of India Despatch to the 
Secretary of State dated 24th December 1874, No. 72, in G. 0., dated 16th 
January 1875, No. 3, it should mention what the decision is, and 
whether it is intended to proceed with the bill at once or to delay the 
progress of the measure until the receipt of a communication from 
the Secretary of State or the Government of India as the case may be. 

(Government of India, Legislative, dated 14th August 1888, No. 1430, 
in G. 0., dated 4th September 1888, No. 70, Legislative.) 

15. When a letter is despatched to the Secretary of State relating 
either to a bill or an amendment, copies of the letter, with enclosures, 
should be sent to the Government of India in the Legislative Department 

for information. 
(Government of India, Home, dated 7th July 1875, No. 1130, in G. 0., 

dated 15th September 1875, No. 48, Legislative.) 
16. The Government llf India in the Legislative Department is to 

be supplied with 27 copies 
(1) of every bill and accomp:~oniments referred to in the foregoing 

paragraph including the covering letter ; 

(2) of every bill, with annexure, which is despatched to the proper 
Executive Department of the Government of India for the previous sanc
tion of the Governor-General under section 43 of the Indian Councils Act, 
or of the Government of India under the instructions of the Secretary of 
State of the 1st December 1862 ; 

Bill as introduced 
Annexure 
Reports of Select Committees 
Amended bills ... 
Paper (printed) } 
relating to Bills 
Bill as passed ••• 
Abstract of proceedings of 
Legislative Council connec-
ted with each stage of the 

No. of 
Copies. 

27 
27 
27 
27 
27 

each 
27 

(3) of every bill submitted for· 
the assent of the Governor-General 
under section 40 of the Indian 
Councils Act, together with the 
papers specified in the margin. -

measurea ... each27 

(Government of India, Legislative, dated 14th July 1879, No. 751, in 
G.O., dated 1st August 1879, No. 97, Legislative, as modified by Govern
ment of India, Legislative, dated 14th May 1889, No. 1020, G.O., dated 
27th May 1889, No. 14, Legislative.) 

17. If in any case Abstract Proceedings of the Legislative Council 
are forwarded with a bill under the foregoing rule, such extracts only of 
the proceedings as refer to the bill should accompany it and not; f;he 
entire proceedings of the day. 
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: . . (Government of India, Legislative endorsement, dated 23rd December 
1886, No. 2524, in G.o.; dated lOth January 1687, Ne. I. B., Legislative 
Government of India, Legislative, dated 25th April 1888, No. 727, in 

G.O., dated l'ith May 1888, No. 47, Legislative. Government of India, 
Legislative, dated'30th June 1888, No.1118, in G-0., dated Uth July 
1888, No. 57, Legislative.) 

· 18. When any bill either pending before, or about to be introduced 
into the Legislative Council, is submitted for the consideration of the 
(}overnment of India or for previous sanction, or when any bill is passed 
and is submitted for the assent of His Excellency the Governor-General, 
any existing law on which any of the sections are based should be noted 
in the margins of those sections. 

(Government of India, Legislative, dated 19th December 1878, Ne. 
1584, in G. 0., dated 26th December 1878, No. 185). 

· ' ' 19. Two or more bills forwarded for His Excellency the Governor
General's assent should not be sent under one covering letter, but each 
bill is to be forwarded separately, so that it may be dealt with in the 
department to which it appertains, and the disposal of one bill may not 
lie delayed for the consideration of another. 
· .L (Government. of India, Home Department, Official Memorandum, 

Nos. 738-39, dated 6th February 1869, in G. 0., dated 18th February 

186~ No. 68, Legislative.) 

20. It may happen that the Governor-General may find it inexpe
dient to sanction an Act having retrospective efiect, and may conse
quently have te refnse his assent, therefore Acts should be so framed as 
to enable the assent of His Excellency the Governor-General to be 
procured before the date fixed for their coming into force. 
. · (Government of India, Legislative: dated 15th January 1883, No. 

113;~in G. 0., dated 30th January 1883, No. 23, Legislative.) 

~- . 21. The Governor-General having once formally disallowed a bill, 

it is ·impossible for him to revoke that disallowance. The bill has 
ceased to have any validity and cannot be revived except by re-introduc· 
tion as a new bill into the local Legislative Council. 

(Government of India, Home, dated 22nd January 1883, No. 508, in 
(;. 0., dated '4th February 1883, No. 173, Judicial.) 

22 .. When .Local Governments have occasion to introduce bills 
which may possibly conflict with some Statute or Act of the Governor
General in Council which the Local Legislature is precluded from 
afiecting or restrict the jurisdiction of the High Court, it is recommended 
that copies of the bills be first submitted to His Excellency the Go
vernor-General in Council for t.xamination through the Legislative 
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Department. It is not the desire of the Government of India io press 

~his suggestion on Local Governments ; bu' if any Local Government 
thinks fit to act on it in any case, it will arrange for the examination 
of the draft submitted and for communicating at an ea.rly date the 

result of its examination. 
(Government of India, Legislative, dated 23rd May 18'19, No. 570, ·i.D 

G. 0., dated 9th June 1879, No. 73, Legislative.) 

(Similar Standing orders have been framed from time to time in 

regard to the Legislativ' business in the other Provincial Legislative 

Councils.] 

(v) RULES FOR THE DISCUSSION OF THE BUDGET 
(a) 1Y T~ rnPERIAL LEGISLATIVE COUNCIL . 

In exercise of the powers conferred by section 5 of the Indian 
Councils· Act, 1909, the Governor-General in Council has, with the 

sanction of the Secretary of State for India in Council, made the 

following rules authorising, at any meeting of the Legislative Council 

of the Governor-General, the iliscussion cf the annual financial state
ment of tbe Governor-General in Council. 

DEFTh'1TIOXS 

1. In these rules-

(1) "President" means-

(a) the Governor-General, or 

(b) tbe President nominated by the Governor-General in Council 
under eection 6 of the Indian Councils Act, 1861, or 

(c) the Vice-President a Jpointed by the Governor-General nuder 

section ' of the Indian Councils Act, 1909, or 
(d) the ~lember appointed to preside under rule 27; 

(2) " Member in charge" means the Member of the Council of 

the Governor-General to whord is allotted the business of the Depart

ment of the Government of India to wbich the subject under discui!Pion 

belongs, and includes any Member to whom such Member in charge 
may delegate any function assigned to him under these rules ; 

(3) '' Finance Member" means the Member in Charge. of the 
Finance Department of tlte Government of India ; 

( 4) " Secretary " means the Secretary to the Government of India 
in the Legislative Department, and includes the Deputy Secretary and 

every person for the time being exercising the functions of the 
Secretary; 
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(5) "Financial Statement" means the prPliminary financial 
estimates of the Governor-General in Council for the financial year 
next following ; and 

(6) "Budget" means the Financial Statement as finally settled 
by the Governor-General in Council. 

A.-THE FINANCIAL STATEMENT 

General crrder of discussion 

2. (lj On such day as may be appointed in this behalf by the 
Governor-General, the Financial Statement with an explanatory 

memorandum shall be presented to the Council every year by the 
Finance Member, and a printed copy shall be given to every member. 

(2) No discussion of the Financial Stateme.ft shall be permitted on 
·such day. 

3. · (1) On such later day as may be appointed in this behalf by 

the Governor-General, the first stage of the discussion of the Financial 
Statement in Council shall commence. 

{2) On this day, after the Finance Member has stated any changes 
in the figures of the Financial Statement which circumstances may 

since have rendered necessary and has made any explanations of that 
Statement which he may think fit, any Member shall be at liberty to 
move any resolution entered in his name in the li~t of business relating 
to any alteration in taxation, any new loan or any additional grant to 
Local Governments proposed or mentioned in such statement or ex
planatory memorandum, and the Council shall thereupon proceed to 
discuss each such resolution in the manner hereinafter pre11cribed. 

4. (1) The second stage of the discussion of the Financial 
Statement shall commence as soon as may be after all the resolutions 
which may be moved as aforesaid have been disposed of. 

(2) In this stage each head or group of heads specified in the 
statement contained in the Schedule appended to these rules as being 
open to discussion, shall be considered separately according 
to such grouping as the member in charge may determine. 

(3) The consideration of a particular head or group of heads shall 
be introduced by the member in charge with such explanations, supple
menting the information contained in the Financial Statement, as may 

appear to him to be necessary. 
(4) Any Member shall then be at liberty to move any resolution 

relating to any question covered by any such head or group of beads 
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which may be entered in his name in the list of business, and the 
Council ~hall thereupon proceed to discuss every such resolution in the 
maimer hereinafter prescribed. 

Suhjeats ~huud from discussion 

5. No discussion shall be permitted in regard to _&l}-Y of the 
following subjects, namely :-

(a) any subject removed from the cogni1:ance of the Legislative 
Council of the Governor-General by section 22 of the Indian Conncils 
Act, 1861 ; or 

(b) any matter affeetiug the relatious of His Majesty"s GQvem
ment or of the Governor-General iu Council with any Foreign State 
or any Native State in India ; or 

ic) any matter under adjudication by a Court of Law having ju
risdiction in any part of His ~Iajesty's Dominions. 

Rtsolut~ 

6. No resolution shall be. moved which does not cmnply with the 
following conditions, namely : 

(a) it shall be in the form of a specific recommendation address
ed to the Governor-General in Council : 

(b) it shall be clearly and precisely expressed and _shall raise 11. 

definite issue : 
(c) it shall not contain arguments, inferences, ironical expres

sious or defamatory statements, nor shall it refer to the conduct or 
character of peuons except in their official or public capacity ; 

(d) it shall not challenge the accuracy of the figures of the Finan-
cial Statement ; and . 

(e) it shall be directly relevant to some entry in the Financial 
Statement, · 

7. A Member, who wishes to move a resolution, shall give notice 
in 'li"riting to the Secretary at least two clear days before the commence
ment of the stage of the discussion to which the re&Olution relates~ 
and shall together with the notice submit a copy of the resolution 
which he wiahes to move. 

8. The President may disallow any resolution or part of a re
solution without giving any reason therefor other than that in his 
opinion it cannot be· moved consistently with the public interests or 
that it should be moved in the Legislative CauDell of a L!Jcal 
Government. 
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9. 11) No discussion in Council shall be permitted in respect of 
any order of the President under rule 8. 

(2) A resolution that has been disallowed shall not be entered in 
the proceedings of·the Council. 

10. Resolutions admitted by the President shall be entered in the 
list of business in such order as he may direct. 

Discusstoll of Resolutiona 

11. (1) After the mover of a resolution has spoken, other Mem·· 
bers may speak to the motion in such order as the President may direct 
and thereafter the mover may speak once by way of reply. 

(2) No Member other than the mover and the Member in charge 
shall speak more than once to any motion except with the permis
sion of the President for the purpose of making an explanation. 

12. No speech, except with the permission of the President, shall 
exceed fifteen minutes in duration. 

Provided that the mover of a resolution, when moving the same, 

and the Member in charge may speak for thirty minutes. 
13. The discussion of_ a resolution shall be lin1ited to the subject 

of the resolution, and shall not extend to any matter as to which a 

resolution may not be moved. 
U. A Member who has moved a resolution may withdraw the 

same unless some Member desires that it be put to the vote. 
15. When, in the opinion of the President, a resolution has been 

sufficiently discussed, he may close the discussion by calling upon 
the Mover to reply and the Member in charge to submit any final 
observations which he may wish to make: 

Provided that the President may in all cases address the Council 
before putting the question to the 'vote. 

16. If any resolution involves many points, the President at his 
discretion may divide it, so that each point may be determined 

separately. 
17. (1) Every question shall be resolved in the affirmative or in the 

negative according to the majority of votes. 
12) Votes may be taken by voices or by division and shall be 

taken by division if any member so desires. 
(3) The President shall determine the method of taking votes by 

division. 
18, (1) Tht~ President may assign such time as with due regard to 
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the public interests he may consider reasonable for the d~scussion of 
resolutions or of any particular resolution, 

(2) Every resolution which sl1all not have been put to the vote 
within the time so assigned shall be considered to have been withdrawn. 

19. Every resolution, if carried, shall have effect only as a recom
mendation to the Gol"ernor-General in Council. 

20. When a question has been discussed at a meeting of the 
Council, or when a resolution bas been disallowed under rnle 8 or with
drawn under rule H, no resolution raising substantially the question 
shall be moved within one year. 

B.-THE BUDGET 

21. (1) On or before the 24th day of March in every year the Bod
get shall be presented to the Council by the Finance Member, who 
shall describe the changes that have been made in the figures of the 
Financial Statement, and shall explain why any resolutions passed in 
Council have not been accepted. 

(2) A printed copy of the Budget shall be given to each member. 
22, (1) The gt>neral discussion of the Budget in Council shall take 

place on such latter day as may be appointed by the President for this 

purpose. 
(2) At such discussion, any member shall be at liberty to offer any 

observations he may wish to make on the budget, but no member shall 
be permitted to move any resolution in regard thereto, nor shall the 
budget be submitted to the vote of the Council. 

(3) It shall be open to the President, if he thinks fit, to prescribe 
a time limit for speeches. 

23. The Finance Member shall ban the right of reply, a.ud the 
diocus~ion shall be closed by the President making such observations as 
he may consider necessary. 

C.-GE..'iEBAL 

2•. (1) Every Member shall speak from his place, shall rise 

when be speaks and shall address the chair. 
(21 At any time, if the President rises, any Member speakillg .shall 

immediately resume his seat. 
25. 11) Any Member may send his speech in print to the secretary 

not le~>S than two clear days before the day fixed for the discussion of a · 
reEolutioo. with as many copies as there are ruemLers and the Secretary 
ehall cause one of such copies to be t:upplied to every Meml>er, 



•- (Ill Any euch speech may at the discretion of the President be taken 
as read. 

26;- (1) The President shall preserve order, a.nd all points of 
or.der, shall be decided by him· 

. (2) No discusaion on any point of order Bhlill be allowed unless 
the President thinks fit to take the opinion of the Council thereon . 

.. · (3) ·Any Member may at any time submit a point of order to the 
deciaioo of the President. 

( 4) The President shall have all powers necessary for the pur
pose of enforcing Lis decisions, 

27. The Governor-General may appoint a member of the Coun
cil to preside in his place, or in that of the .Vice-President, o~ any 
occa.sion on which the Financial Statement or the Budget or any portion 
thereof is dhocn~sed in the Council. 

28. The President, for sufficient reason, may sufpend aoy of the_ 
fOregoing rules. 



THE SCHEDULE 
l11'nd3 oprti lo or t Ill eluded from di.octt~~i<m tmder !l1tlt 4 

A. REVENVf: 

HoadA opon to disouAsion 

I.-Land Revenue 
JI.-Opium 
JII,-Salt 
V.-Exoiso 
VJ.-Provinoial Ratos 
IX.-Forest 
X.-IWgtt~tration 
X Tt.-IntoreAt 
XIII.-Post Office 
X J V, -Ta legraph 
XV.-Mint 
XVI-B.-Jaih 
XVII.-Police 
XlX.-Education 
XX.-Modioal 
XXl.-SoiAntifio and othor Minor 

Dol?artmunts 
XXII.-Reompta In aid of Suporan 

nu'R.tion, eto. . .. 
xxm.-sta.tionery and ~rintinli 

XXIV.-Exobange 
XXV.-Mtaoell&neoua 
XXVI.-Stato Railways 
XXVIII.-Sub11idiaod Compo.l\ies 

D. EXPENDlTUBR 

Ile~uf~ not OJlm to 
diRCu~.•iM~ 

Heada Gpen to diAcussion 

fv.-Stampa ~1.-Rurunds and Drawbacks 
VII.-Custom3 8.-Land Rovcnue 
Vlll.-A.931'B31!d Taxea •.-Opium. . 
Xl.-Tribtttes from 6.-Salt · 

Nattr•• Statts 6.-Stampa 
XVI.,A.-Courts'" 7.-F.xoi•e 
XXXII. -.Anny 8.-Proviuoial Rates 
XXXIII.-!Jfarine 9-·-Customa 
XXXIV.-Military 10.-AaReAAed T!lxea 

Wor1u 11.-Forests 
1l pu1·oly Provinciall2.-Rogistration · 
9'evenue and revenue u.-Intere~t on other obligations 
accntin11 f-ron& divid-U.-Post Office 
ed 1rca.ds in Pr01Jin.-l6.-Tel~rapha 
us posses8ing Le!JWI 17.-Mint 
lative Cottncils 18.-Genera.l Adminlstl'l!.tion t 

19 A.-Oourt!l of Lllw t 
19 B.-Jaile 
20.-Polioe 
22. -Education 
24.-Mediod 

Heads not open. to 
di~cussion. 

2.-As3ignnumta and· 
Compen8atitma 

IS.-Intere:tt on debt 
23.-Ecclenastical 
25.- Polit·ictd 
27--Ttl'N'itorial and 

Political Pensions 
38.-State Rai.lwtJ1fB.t 
42.-Major Workr: 

I nterest on Debt 
• 46--A-rmy 

46A.- Marine 
4?-- Milita-ry WorlCI 
47 A--S~ciGl Defenus 
All statutory cluz.rge11 
.AU Purely ProWnc:ial , 

•xpenditurB and e~r. 
penditurB accru1ng 
u.nde9' divided 'heada t» 
Provmcea possessi-ng 

. 26.-Boiontifio and other Minor 
DepMtments 

Legislative Cou-ncils 

, 28 . .,-0ivll Furlough and Absentee I Allowa.noes 8 
-~ · 



Heads open to di&O\lil&ion 

XXIX.-Irrif!ation, Major Works 
XXX.-Minor Workt and Navigation 
XXXI.-Clivil Works 

Heads not open to 
discussion 

B. EXPENDITUBE ' 

Heads open to discussion . 

211.-8uperannuation Allowances and 
Pensions 

80.-Btationery and Printing 
31.-Exchnnge 
32.-Misoellaneous 
311.-Famine &lief 
8il.-Construction o£ Proteotive 

Railways 
35.-0onstruotion of Proteotiye 

Irrigation Worka 
36.-Reduotion or avoidAnce of Dept. 
40.-Bubsidised Companies; Land, 

eto. 
41.-MiAoeUaneoue Railway Expen

diture 
42.-lrrigation: Major Works-

Working expeoSSII 
43.-Minor Works and Nnig&tiona 
45.-Civll Work& 
48.-Btate Railway&; O&pital EzpeD· 

diture not obarged to Revenue. 
~w.-Irril!lltion Works; Oupital Ex-
1 penditure not obargod to 
'\ R~venue 

I Heads not optm to 
di~cusrion 

• MHo in ly <Jourt-loos a.nd tinea. 
t These heada include c~rtn.in &tatutory oh1uges, which will be excluded from debate. 
t Tbia head deals purely_with interest, sinking funds and annuities. 
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(b) IN THE PROVINCIAL COUNCILS 

Rules for the Discussion of the Annual Financial Statement in the 
Legislative Council of the Governor of Fort Saint George :-

Definitions 

1. In these rules-
(1) "Finance Committee" means the Committee of the Council 

appointed onder Rules 2 and 3 to consider and revise the Draft 

.[inancial Statement ; 

12) "President" means

(a) the Governor, or 

(b) the Vice-President appointed !Jy the Governor uudor section 

4 of the Indian Councils Act, 1909, or 
(c) the Member appointed to preside onder Rule 36 ; 
(3) "Finance Member" means the Member of the Governor's 

Council to whom the business of the Financial Department is allotted ; 

(4) " Member in charge" means the Member of the Governor's 
Council to whom is allotted the business of the Department of the 
Local Government to which the subject under discussion belongs,· and 
includes any :Member to whom such Member in charge may delegate 
any function assigned to him onder these rules ; 

(5) " Draft Financial Statement" means the preliminary financial 
proposals of the Governor in Council for the financial year next 
following; 

(6) •• Revised Financial Statement" means the Draft Financial 
Statement as revised by the Local Government with the approval of 
the Government of India after considering the proposals of. the 
Finance Committee ; 

17) " Budget" means the Financial Statement as finally sanc
tioned by the Government of India, after amendment with reference 
to resolutions passed in Council and accepted by the Local Govern
ment or to any special circumstances not previously foreseen ; and 

(8) "Secretary" means the Secretary to the Madras Legislative 
Council, and includes every person for the time being exercising the 
functions of the Secretary. 

TM draft financial statemerre 

!l. On a day not later than the 5th day of January in every year, 
the Governor shall appoint a finance Committee for the purpose of 
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discn~sing the Draft Financial Statement and making proposals with 
:reference thereto for the consideration of the Local Government. 

3. (1) The Finance Committee shall consist of not more than 
twelve membau of whom not more . than half shall be nominated by 
the Governor. 

(2) Tlte.remaining memben of the Committee shall be elected by 
the non-official members of Council by votes given under such procedure 
as the Governor in Council may from time to time preiiCribe by notifi
cation 1 in the Fort St. a-ge Gazettll. 

4. The Finance Member shall be the Chairman of the Com
mittee, and in the case of an equality of votes on any matter shall 
have a second or casting vote. 

5. (1) On a day not later than the 18th day of January in every 
year, the Local Government shall refer to the Finance Committee the 
Draft Financial Statement. 

(2) The draft shall comprise tabular statements showing

(a) the ovtoning babnce of tLe Provincial account, 

(b) the estimated Provincial revenue nnder the various major heads 
of .account, 

. (c) the estimated Provincial expenditure, under specific major 
heads, on existing establishments and schemes aDd on new schemes 
the cost of which is not considerable or which the Local Government 
considers to be of an absolutely obligatory character, 

(dl the amount11 available for maximum recurring e~enditore and 

for total expenditure upon other new schemes, the latter being provi
sionally included under a head' Una.Uotted Expenditure', and 

~~1 the estimated closing balance. 

j3} There shall be appended to the Draft Financial Statement a 
·memorandum indicating a~ fully as possible the manner in which the 
L~cal Government provisionally proposes to allot the sum available for 
total expenditure on new schemes referred to in clause jd) of sub-rule 
(2), 8.nd also indicating, if thought desirable, alternative methods of 

. distributing this expenditure. In respect of each suggestion thus 
,. made, the maximum recurring expenditure, and the total expenditure, 

lc) rec~rring and (b) non-recurring, which it is proposed to incur in 
the nen finallcial year1 s~ould be separately stated, 
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6. (1) The Finance Committee shall consider how the proviso (d) 

made under the bead 'Unallotted Expenditure' referred to in clause one 
of sub-rule (2) of Rule 5 shall be distributed among the specific major 
heads and to what purposes the sums thus allotted should be applied : 

Provided that-
(i) the total provision for recurring and non-recurring expenditure 

on new schemes shall not exceed the amount entered in the Draft 

Financial Statement as available for these purposes ; and 
(ii) the limit of recurring expenditure shall be determined with 

reference to the maximum amount which a scheme will eventually 
involve, any difference between this figure and the recurring expendi
ture required to be provided in the Draft Financial Statement under 
discussion being made up by addition to non-recurring expenditure. 

(2) It shall also co~sider the estimates of revenue and expenditure 
referred to in clauses (b) and (c) of sub-rule (2) of Rule 5 and · recom
mend such amendments in them as seem to it to be advisable, so 
long as these do not materially a,ffect heads of revenue and expendi
ture which the Local Government shares with the Government of India: 

Provided that any recommendation likely to reduce the estimated 
closing balance referred to in Rule 5 12) (el sltall be accompanied by 
proposals for a counterbalancing increase in-revenue or reduction in 
expenditure referred to in clause (c) or (d) of sub-rule {2) of Rule 5. 

7. {1) The proceedings of the Committee shall· be private and 
informal. 

(2) They shall begin not later than the 20th day of January and 
be completed not later than the 27th day of the same month. 

(3) Free discussion shall be allowed, but the Chairman may 
disallow discussion upon any particular item when he thinks that it 
cannot be continued with advantage. 

(4) Where the question of making any particular provision in the 
estimates coming within the scope of the Committee's functions is in 
di8pute, the Member in charge shall be heard in its support, and the 
Committee shall then proceed to vote, the decision being by majority 
of votes. 

8. The Finance Committee shall submit to the Local Government, 
not later than the 28tlt day of January, a report indicating the changes 
which it recommends in the Draft Financial Statement. 

9 After considering the proposals of the Committee, the Local 
Government shall embody its own conclusions in the Draft Financial 

13B 
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Statement, and shall refer the statement thus amended to the Govern
ment of India, 

The t·evised fin.ancial statement 
10. (ll The Revised Financial Statement shall be presented to 

the Council on a day not later than the 13th day of March. 
(2) It shall comprise a memorandum by the Finance Member 

explaining the general financial situation of the province in the current 
and ensuing years, together with memoranda explaining the estimates 
of revenue and expenditure onder the various major heads, or groups 
of major heads. 

(3) .A week before the Revised Financial Statement is presented 
to the Council, copies of the amended Draft ·Financial Statement, as 
provisionally approved by the Government of India at the time, shall 
be supplied to the Members with a note that the figure~ and remarks 
contained in it are liable to alteration. 

(4) Cupies of the Revised Financial Stat&ment, together with 
copies of a memorandum detailing the alterations made in the State
ment of which copies have been previously >npplied under sub-rule (3), 

shall be supplied to the Members not later than the day preceding that 
on which the Statement is presented to the Council. 

11. (1) .On the day when the Revised Financial Statement is 
presented to the Council, each head or group of h"ads in the Statement, 
which is specified in the schedule appended, to these rules as being 
open to discussion, shall be considered separately accord;ng to 
such gr{)uping as the M~mber in charge may determine. 

(2) The consideration of each such hesd or group of heads shall 
be introduced by the Member in charge with such explanations 
supplementing the information contained in the Revised Financial State
ment, as may appear to him to be necessary. 

(3) ATJy Member shall then be at liberty to move any resolution 
relating to any question covered by any such head or group of heads 
which may be entered in his name in the List of Business and the 
Council shall thereupon proceed to discuss every such resolution in the 
manner hereinafter prescribed. 

12. No discussion shall be permitted in regard to :my of the 

following subjects, namely :-
(al any subject removed from 'the cognizance of the Legislative 

Council of the Governor by section 43 of the Indian Councils Act, 1861; 

or 
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(b) any matter affecting the relations of His Majesty's Govern· 
ment, or of the Governor-General in Council, or of the Governor in 
Council with any Foreign State or any Native State in India, or relat· 
ing to the internal affairs of any such Native State ; or 

(cl except with the sanction of the GoYernor, any matter which is 
the suhject of di~cus~ion between the Governor-General in Council or 
the Secretary of State and the Local Government ; or 

(d) any matter under adjudication by a Court of Law having 
jurisdiction in any part of His Majesty's dominions. 

13. No resolution shall be moved which does not comply with the 

following conditions, namely:-
(al it shall be in the form of a specific recommendation addressed 

to the Governor in Council ; 
(b) it shall be clearly and precisely expressed and shall raise a 

definite issue ; 
(c) it shall not contain arguments, inferences, ironical expressions 

or defamatory statements, nor shall it refer to the conduct or character 
of any person except in his official or public capacity ; 

(d) it shall not challenge the accuracy of the figures of the 
Revised Financial Statement ; 

(e) it shall be directly relevant to some entry in -the Revised 
Fiuancial Statement ; 

(f) it shall not criticise any decision of the Government of India 
m respect of Provincial finance ; and 

(g) if it would in itself have the effect of causing the total 
expenditure of the Presidency to excee<l the amount sanctioned by 
the Government of India, it must propose some counterbalancing 
reduction in the estimate so as to avoid such excess. · 

14. A Member, who wishes to move a resolution, shall give notice 
in writing to the Secretary, prior to the date on which the Revised 
Financial Statement is presented to the Council, and he shall at the 
same time submit a copy of the resolution which he wishes to move : 

Provided that the President may fix a date after which no such 
notice of resolution may be received. 

15. The President may disallow any resolution or part of a resolu· 
tion without giving any reason therefor other than that in his 
opinion it cannot be moved cou~istently with the public interests or that 
it ~bould be moved in the Legislative Council of the Governor· General. 
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16. · (1) No discussion in Council shall be permitted in re~pect of 
any order of tho President under Rule 15. 

(2) A resolution that has been disallowed shall not be entered 
in the proceedings of the Cou~cil. 

17. Resolutions admitted by the President shall be entered in the 
List of Business in such order as he may direct. 

Discussion of resolutions 

18, (1) After the mover of a resolution has spoken, other Mem
bers may speak to the motion in such order as the President may 
direct, and thereafter the mover may speak once by way of reply. 

(2) No Member other than the mover and the Member in charge 
shall speak more than once to any motion except, with the permission 
of the President, for the purpose of making an explanation. 

19. No speech, except with the permission of the President, 
shall exceed fifteen minutes in duration : 

Provided that the mover of a resolution, when moving the same, 
and the Member in charge may speak for thirty minutes. 

20. The discussion of a· resolution shall be limited to the subject 
of the resolution, and shall not extend to any matter as to which a 
resolution may not be moved. 

21. A Member who has moved a resolution may· withdraw the 
same unless some Member desires that it be put to the vote; 

22. When, in the opinion of the President, a resolution has been 
t!llfficiently dit;cussed, he may close the discussion by calling upon the 
mover to reply and the Member in charge to submit any final obser
vations which he may wi;;h to make : 

Provided that the President may in all cases address the Council 
before putting the question to the vote . 

. . --23. If any-resolution involves many points, the President at his 
discretion may divide it, so- that each point may be: determined 
separately; _ . 

:. 24· .. (1) -Every question shall be resolved in the affirmative or in 
the negative according to the majority of votes, 

:. (2) V"otes may be taken by voices or by division and ·shalt be 

taken by division if any Member so desires. 
(3) ·The President shall determine the method of taking votes by 

division .. 
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25. (1) The President may assign such time as with due regard 
to the public interests he may con::;ider reasonable for the. discussion 
of resolutions or of any particular resolution. 

(2) Every resolution which has not been put to.the . vote within 
the time so assigned shall be deemed to have been withdrawn. 

26. Every resolution, if carried, shall have effect only as a re
commendation to the Governor in Council. 

27. When a question has been discussed at a meeting of the Coun
cil or when a resolution has been disallowed under Rule 15 or with· 
drawn under Rule 21, no resolution raising substantially the .. same 
question shall be moved within one year. 

28. The_ discussion of the Hevised Financial .Statement shall be 
closed not later than the 16th day of March or if the discussion c~m
meuces before the 13th day of March, then ou the third_ day of the 
discussion. 

The Budget 

29. (1) On such day as may be appointed iu · this behalf by the 
Governor, the Budget shall be presented to the Council by the Finance 
Member who shall describe the changes that have been made in the 
figures of the Revised Financial Statement, and shalf explain why 
any resolutions passed in Council have not been accepted.-· · ' 

(2) A printed copy of the Budget sliall be ·givim to eacli"Membe~:-
30. (1) The general discussion of the Budget iu Council shall 

take place on such later day· as may be appointed by the President for, 
this purpose, 

(2) At such dit>cust>ion, any Member shall be at liberty to offer 
any observations he may wish to make on the Budget, but no Member_ 
~hall be permitted to move any resolution in regard thereto, nor shall 
the Budget be submitted to the vote of the Council. 

13) It eball be open to the President, if he thinks fit, to prescribe 
a time·limit for speeches. 

31. The discussion shall be limited to those branches of revenue 
and expenditure which are under the financial control of the Local 
Government, aud it will not be permissible to enter upon criticisms 
of Imperial Finance. 

32. The Finaoce Member shall have the right of reply, and the 
discussion shall be closed by the President u1aking tiuch observations as 
be may consider necessary. 
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Gener'al 

33. (1) Every Member shall speak from hie placl', !!'hall ri8e whl'n 
he speaks and shall address the chair. 

(2) At any time, if the President rille!', aoy llember ttpealrlng shall 

immediately resume his seat. 
M. (1) Any Member may send his ~;peech in print to the Secretary 

not less than two clear days before the day fixed for the discus!!'ioo of 
a rB!!'olution, with as many copies as there are llembers, and the 
Secretary shall cause one of such copies to be supplied to every llember. 

(2) Any such speech may, at discretion of the Presidl'nt, be taken 
as read. 

35. (1) The President Fhall preserve order and all points of order 

shall be decided by him. 
(21 No discussion on any point of order shall be allowed unll'l!l! 

the President thinks fit. to take the opinion of the Council thereon. 
(3) Any MemiJer may at any time submit a point of order to the 

decision of the President. 
(4) The President shall have all powers necessary for the purpose 

of enforcing his decisions. 
36. The Governor may appoint a llember of the Council to 

preside in his place, or in that of the Vice-President, on any occa~ion 
on which the Revised Financial Statement or the Budget or any portion 

thereof is discussed in the Council. 
37. The President for sufficient reason may suspend aoy of the 

foregoing rules. 



SCREDULE 
Heads open to or excluded from discussion under rul8 11 

Revenue - Expenditure 
-------""""- ~ ,.- -"'""'---------, 

Heads open to Heads not open Hea.ds open to Heads not open 
discussion. to discussion. discussion. to discussion. 

I.-Land Revenue. IV.-Stamps. I.-Refunds and 2;-Assign-
V.-Excise. VI.-Provin- Drawbacks. ments and 
IX.-Forest. cial Rates 3.-Land Revenue Oompeitsa-
X.-Registration. Vlll.-Assess- 6.-Stamps. tions. 
XII.-Interest. ed Taxes. 7.-Excise. 13.-lnterest on 
XVI-B.-Jails. •XVI.A.- a.-Provincial debt. 
XVII.-Polioe. OoUI·ts.l Rates. 25.-political. 
XVIII.-Ports and XXVI.-State 10.-Assessed 42.-Major 

Pilotage. Railways. Taxes. Wo1·ks; In-
XIX.-Educa.tion. All purely 11.-l!'orest. terest on debt. 
XX.-Medical. Imperial re- 12.-Registration. All statutory 
XXI.-Scientific venue 18.-General Ad· charg1s. 

and other Minor ministration.3 All purely im-
Departments. 19-A.-Courts of pe1'ial expen-

XXII.-Receipts in Law, 3 diture. 4 
aid of Super- 19-B.-Jails. 
annuation, etc. 20.-Police. 

XXIII.-Stationery 21.-Ports and 
and Printing. Pilotage. 

XXV.-Misoella- 22.-Education. 
neous. 24.-Medical. 

XXIX.-Irrigation, 20.-Scientific and 
Major Works. other Minor 

XXX.-1\'Iinor Departments. 
Works and Navi- 29.-Super-
gation. annuation-allow-. 

XXXI.-Civil ances and Pensions:· 
Works. 30.-Stationery and 

Printing. . 
32.-Miscellaneous. 
33.-Famine Relief, 
36.-Reduction or 

Avoidance of Debt. 
40.-Subsidized 

Companies: 
Land, etc. 

41.-Miscellaneous 
Railway Ex
penditure, 

42.-Irrigation: 
Major Works
Working Expenses, 

43.-Minor Works 
and Navigation, 

44.-Construction 
of Railways 
charged to Pro
vincial revenues. 

45.-Civil Works. 

1. :r.Iainly Court-fees and fines, • 
2. Purely Imperial heads of account are omitted from this list e.g 

II, III, XI, Kill, XIV, etc. . ' '' 
S. These heads include certain statutory changes, which will be 

excluded from debate. 
4. Purely Imperial heads of account are omitted from this list, e.g., 

4, 5, 9, 15, etc. _ 
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Notification No. 37, dated 31st December 1909 

~With reference to Rule 3 of the above rules, Hi~ Excellency the 
Governor in Council, is pleased to fix the strength of the Finance Com
_mittee eJt-ojJicio and to prescribe the following rules of procedure for 
the election of the six non-official Members of the Committee :-

Rule& of Procedure for the Election ofsiJt non-official Members of the 
- · Finance Committee. 

1. · The election of Non-Official Members of the Finance Commit
tee shall be made at a meeting of the non-official Additional Members 
of the Legislative Council, at which the Finance Member shall preside. 

2. The Members shall, one by one, proceed to the Secretary to 
the Legislative Council, who shall be seated in a place screened from 
observation and receive from him printed list of the non-official 
Additional Members eligible for election. 

3. Each Member has six votes. He shall vote by placing the 
mark opposite the names of six of the members whose candidature he 
supports and shall then hand the list back to the Secretary. 

4. When all the members present have recorded their votes, the 
Secretary shall report the fact to the President who will then proceed 
to the voting table and, with the Secretary count the votes and 
announce the result. 

5. In the event of there being a number of votes so that the in
clusion of all of them would bring the total to more than six, the 
President shall, by lot, select from them such a number as will bring 
the total to six only. [The Rules for the discussion of the "Budget in 
the Provincial Councils are mt,tatis mutandis the same]. 

(vi) RULES FOR THE DISCUSSION OF MATTERS OF 
GENERAL PUBLIC INTEREST 

IN THE IMPERIAL LEGISLATIVE COUNCIL 

No. 24.-In exercise of the powers conferred by section 5 of the 
Indian Councils Act, 1909, the Governor-General in Council has, with 
the sanction of the Secretary of State for India in Council, made the 
following rules authorising at any meeting of the Legislative Council 
of the Governor-General the discussion of any matter of general public 
interest:-
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DEFINITIONS 

1. "In these rules-
(1) "President " means
(a) the Governor-General, or 
(b) the President nominated by the Governor-General in Council 

under section (a) of the Indian Councils Act, 1861, or 
(c) the Vice-President appointed by the Governor-General under 

section 4 of the Indian Councils Act, 1909, or 
(d) the Member appointed to preside under rule 27 ; 

(2) "Member in charge" means the Member of the Council of 
the_Governor-General to whom is allotted the business of the Depart~ 
ment of India to which the subject under discussion belongs, and in
cludes any member to whom such member in charge may delegate any 
function assigned to him under these rules; and the Secretary. 

(31 '• Secretary" means Secretary to the Government of India in 
the Legislative Department, and includes the Deputy Secretary and 
every person for the time being exercising the functions of the Secre
tary. 

MATTERS OPEN TO DISCUSSION 

2. Any matter of general public interest may be discussed in 
the Council subject to the following conditions and restrictions:-

s. No such discussion fhlloll be permitted in regard to any of the 
following subjects, namely :-

(t~l any subject removed from the cognizance of the Legislative 
Council of the Governor-General by section 22 of the Indian Council 
Act, 1861; or 

_lb) any matter affecting the relations of His Majesty's Government. 
or of the Governor-General in Council with any Foreign State .or in 
any Native State or in any Native State in India; or 

(c) any matter under adjudication by a Court of Law having 
jurisdiction in any part of His Majesty's Dominions. 

RESOLUTIONS 

4. Subject to the restrictions contained in rule 8, any Member 
may move a resolution relating to a matter of general public interest:

Provided that no resolution shall be moved which does not compiy 
with the following conditions, namely : 

(a) it shall be in the form of a specific recommendation addresseq 
to the Governor-General in Council ; 

cc 
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(b) it shall be clearly and precisely expressed and shall raise a 
definite issue ; and 

(cl it shall not contain arguments, inferences, ironical expressions 
or defamatory statements, nor shall it refer to the condnct or character 
of persons ·except in their official or public capacity • 

. . 5. ,A Member, who wishes to move a resolution, shall give notice 
in ~lting to the Secretary, at least fifteen clear days before the meet
ing of the Cou~c~l at whic4 . he desires to move the same, an~ shall 
together ~i~h the notice s·uJ>mit a copy of the resolution which he 
wishes to move : 

frovided t)lat the Presiden~ may _allo~ a resolution to be moved 
~th ~horte~-_notice thlln fiftee~ day~, . a~d may, in any case, require 
longer notice or m.ay extend the.time for moving the resolution. 

6, _{1) The &cretary ·shall submit every resolutio~ of \\-hich 
notice ~as been given to him in accordance with rule 5 to the President, 
who may either ·admit it or, when any resolution is not framed in 
accordance with rule 4, cause it to be returned to the Member 
concerned for the purpose of amendment. 

(2) If the Member does not, within such time as the President 
may fix in this behalf, re-submit the resolution duly amended, the 
resolution shall be deemed to have been withdrawn. . 

7. The-President may disallow any resolution or part of a resolu
tion without giving any reason therefor other than that in his opinion 
it cannot be moved consistently with th.e public interest or that it 
should be moved in. the Legislative Council of a Local G0ver~m~nt. 

8. (1) No discussion in Council shall be permitted in respect of any 
order of" the 'President under rule 6 or rule 7. 

(2) ·A resolution which has been ·disallowed shall not be entered 
iu the proceedings of the Council. 

9. ·Resolutions admitted by the President shall be entered in the 
li>t of business for the day in the order in which they are received by 
the Secretary : 

Pro_vided that the President may give priority to any resolution 
which he may consider to be of urgent public interest, or postpone the 

· moving of any resolution. 

DISCUSSION OF RESOLUTIONS 

10. The discussion of resolutions shall take place after all the 
other business of the day has been concluded, 
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11. (1) After the mover of a resolution has spoken, other Members 
may speak to the motion in such order as the President may· din~()t, 
and thereafter the mover may speak once by way of reply. 

(2) No Member other than the mover and the Member in charge 
shall speak more than once to any motion, except,. with the permission 
of the President, for the purpose of making an explanation. 

12. No· speech, except with the permission of the President, 
shall exceed fifteen minutes in duration : 

Provided that the :Mover of a resolution, when moving the same, 
and the Member in charge may speak for thirty. minutes. 

13. (1) Every Member shall speak from his place, shall rise when 
he speaks and shall address the chair. 

(2) At any time, if the President rises, any Member speaking 
shall immediately resume his seat. 

14. (1) Any Member may send his speech in print to the 
Secretary not less than two clear days before the day fixed for the 
discussion of a resolution, with as many copies as there are members, 
and the Secretary shall cause one of such copies to be supplied to eael( 
Member. 

(2) Any such speech may at the discretion of the President be 
taken as read. 

15. · The discussion of a resolution shall be limited to the subject 
of the resolution, and shall not extend to any mattPr as to which a 
resolution may not be moved. 

16. When a resolution is under discussion any Member may, sub· 
ject to all the restrictious and conditions relating to resolutions specified 
in rules 3 and 4, move an amendment to such resolution . 

. Provided that an amendment may not be move~ which has merely 
the effect of a negative vote. 

17. (1) If a copy of such amendment bas not been se.nt to the 
Secretary at least three clear days before the day fixed for the: .dis· 
cussion of the resolution, any Member may: object to the moving of 
the amendment ; and such objection shall prev~&il unless the President 
i11 exercise of his power to ·suspend any of the.l'e rule!! ·allowa the 
amendment to be moved. 

(2) The Secretary shall, if time permits, cause ev~ry, r.men~ment 

to be printed and ~eoo a copy for the information of each Member.- : ·. 
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18. A l\lemher who has moved a resolution or an amendment of 
a reP.olution may withdraw the same nnless some Member desires that 
it be pat to the vote. 

19. When, in the opinion of the President, a resolution and any 
amendment thereto have been sufficiently discussed, he may close the 
discussion by calling upon the Mover to reply and the :Member in
charge to submit any final observations which lie may wish to make : 

Provided that the President may in all cases address the Council 
before putting the question to the vote. 

20. (1) When an amendment to any resolution is moved, or when 
two or more such amendments are moved, the President shall, before 
taking the sense of the Council . thereon, state or read to the Council 
the terms of the original motion and of the amendment or amendments 

proposed. 
(21 It shall be in the di~cretion of the President to put first to 

the vote either the original motion m· any of the amendments which 

may have been brought f"rward. 
21. If any resolution involves many point~, the Pre~ident at his 

discretion may divide it, so that each point may be determined separate

ly. 
22. ( 1) Every question shall be resolved in the affirmative o1· in 

the negative according to the majority of votes. 
(2) Votes may be taken by voices or by division and shall be 

taken by division if any 1\Iember so desires. 
(3) The President shall determine the method of taking votes by 

division. 

GENERAL 

23. (1) The Pre~itlent may a;;sign ;;uch time as with due regard 

tu the public iuten~~ts he may cuutiiller reasonable fur the dbcu;;tiiou of 
resolutions of any particular resolution. 

(2) Every resolution which shall not have been put to the vote 
within the time so assigned shall be considered to have been withdrawn. 

24. Every resolution, if carded, shall have effect only as a recom
mendation to. the Governor-General in Council. 

25. When a question has · been discussed at a meeting of the 

Council, or when " resolution has been disallowed under rule 7 or 
withdrawn under rule 18, no resolution or amendment raising suhstan· 
tiallythe same question shall be moved within one year. 
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96. (1) The Preside~1t ~hall preserve order, and all points of order 
shall be decided by him. 

(2) No discussion on any point of order shall be allowed unless' the 

Pre~ident thinks fit to take the opinion of the Council thereon. 
(3) Any 1\lember may at any time submit a point of order t~ the 

decision of the Pre~dent. 

(4) The President shall have all powers necessary for the pmpose 
of anforcing his decisions. 

27 The Governor-General may .appoint a Member of the Council 
to preside in his place, or in that of the Vice-President, ou any occa

Hion on which a matter of General public interest is discussed in_ the 
Council. 

28. The President, for sufficient reason, 111ay suspend anr of the 
foregoing rules. 

[The Rules for the di~cu~sion of matters of general public interest 
In the Provincial Legislative Councils are, 71ltdatis muta1tdis, the Harne 

as tho~e for the Imperial Council with the provi:;o that no resolutio1is 

will be permitted relating to subjects removed from the ·cogniz_ance of 

the Proviucial Legi~lutive Councils under section '3 of tl~e Indian 
Councils Act 1861, in addition to those mentioned in Rule 3 above]. 

(vii) RULES FOR THE ASKING OF QUESTIONS 
IN THE UlPERIAL LEGISLATIVE COUNCIL 

In exercise of the pow~Jr conferred by section 5 of the Indi~~ 
Councils Act 1909, tLe GovernorcGeneral in Council has, with the 

sanction of the Secretary of State for India in Co,uncil, made the f~l· 
lowing rules autlwri»ing the nskiog of quel!tions at any meeting of the 
Legi»lative Council of the Governor·General :-

1. In th~~e rulC'6-

(l) "President" meaus-

(a) the Governor-General, or 

(b) the President appointed under section 6 of the Indian Councils 
Act, 1861, or ,.. • 

(cl tl!e Vice-President appointed by tbe Governor-General :under 
se~tio11 f of the lndiau Councils Act, 1900, 

(2) ":O.Iember in charge" means the Men1ber of the Council of the 
Governor-General to whom is allotttd the bu&ine~:~s of the Department 
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of the Gov·ernment of India to which the subject of.the question belongs, 
and includes any Member to whom such Member in cl1arge .. may 
delegate eny. Iuuction assigned to Lim under these rules · and 
. (a) .• 1 .~c ~tary',-means the Secret~ry to the Governu:eni of India 

in the Legislative Department, and includes the Deputy Secretary anrl 
every person fCil' the time being exercising th.e functions of the Secre
t_ary. 

2. Any question may be asked by any Member subject w the fol
lowing conditions and restr:ictiQoe r-

3~ No question @ball be permitted i~ Tt'gard to any of the. follow
ing subjects, namely :-

. (a) any matter affecting the relations of Tiis Majesty's 'Go~em

ment or of the Governor-General ·in Council With any Foreig•i State 
. or with any Native State in India, or · 

. (bl any :~atter under adjudication by a Court of la-w ha"in~ 
. ju'risdictioii in any part of his Majesty's Dominions. 

4. No question ::shall be asked unle~ it complie11 with the following 
_condition~, ~amely .=- · · 

· (a) it shall be so framed as to be 1oe~ely a_ request for information, 
(b} lt shall not be ~f exc~s~v~ length. . •. . . · · . 

,· (~t it.'.'sha!l n_Qt ~_j)ptain .~!g!l~nts~ inference_s, ~~uical·expressions 
or defamatory st!ltements,. nor shall it refer. to the cond~ct or character 
of pe.:Sons ~xcept i~ their offi~i~ ~r p~bHo capacity,' :and. 

'{d) it shall not a~k for an expression of all, opin~on" or the 

solution of a hypothetical proposition. . .. . . . 
5. In matters which are or have been the subject of c~ntr:oversy 

beh~een. the Governor-General )n Council and the Se_cretary of State or 
a Local Government no question shall be asked except as to matters 
of fact, and the answer shall be confined to a -~tateme~t- of 'f&cts: 

6. A member who wishes to ask a· q~~stion ·· shall 'give notice in 

writing to the Secretary at least ten clear d.:ys before the meeting of 
the Council' •t'-wbibh he desires to put the question : and·. shall, :"toge
ther with the notice, submit a copy of the question which he ywishes 

t~ask. ; . . 

Provided that the President may allow a questiOn ~ to-- be. put 

~t~ ~~or~er 11otice tlu~n-. !.~n_days a1;1d_ may in any ca~e . require luuger 
J:loli~~ _or J!liiY e~tend .~he time fur an~weriog a. queetion 
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1. (1) The Secretary shall submit e·very question· of ·which ·notice 
has been given to him in ac9ordance with rule 6 to the President; . who 
may either allow it or, when any question is not frani.<id ·iii acC:ordance 
with rules 4 and 5, cause it to be returned to the Member concerned for 
the purpose of amendment. 

(2) If the Member does not, within ·such. time as the President 
may fix in this behalf, resubmit the question duly amended the 
question shall be deemed to have been withdrawn. - ·· ·· 

s. The President may disallow any question, or any part of a 
questi~n, without giving any reason therefor other than that in his 
opinion it cannot be answered consistently with the public interest or 
that it should be put in the Legislative Council of a Looal Government. 

9. No discussion in Counoil shall be p~rmitted in respect of any 
order of the President under rule 7 or rule 8. 

10. Questions which have been allowed shall be e·ntered in the 
list of business for the day and shall be put in the order in which they 
stand in the list before any other business is entered upon at the 
meeting. 

11. Questions shall be put and answers given in such manner as 
the President may in his discretion determine. 

12. Any Member who has asked a question may ·put a supple
mentary question for the purpose of fu~ther elucidating any matter of 
fact regarding which a request for information has been made in his 
original question. 

13. The ~!ember in charge may decline to answer a supplementary 
question without notice, in which case the supplementary question may 
be put in the form of a fresh question at a subsequent( meeting of the_ 
Council, • 

14. These rules, except rules 6 and 7, apply also to the supple
mentary questions: 

Provided that the President may disallow any supplementary 
question without giving any reason therefor~ 

15. The President may rule that an answer to a question in the 
list of business for the day shall be given on the ground of public in
terest even though the question may have been withdrawn. 

16. No discussion shall be permitted in respect of any question or 
of any answer given to a question. 

17. All questions asked and the answers given shall be entered ill 
the proceedings of the Council: . 
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Provided thnt no question which hal! he"'n di~all()Wt'd hy the 
Preeident shall be so entered • 

. 18. The President may assign 1111ch time as with due regard to 
the public interests, he may consider reasonable for the putting and 
answering of questions. 

·.[The Rules for the asking of q•te8tions in the Provincial Legi~lath·e 
Councils &!11, m1ttatis muta!Wis, . the same as those for the I mpe-rinl 

Council.] 
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