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PREFACE

TrE object of this book™ is to describe the present
Constitution of India, with special reference to its working
since its inauguration. The book is primarily interded for
those students of our Universities and Colleges who have tﬁ
. take up the Indian Constitution as part of their Cuurse;'
and I bave attempted, as far as possible, to treat the
subject in an’ impartial and scientific way. I have not,
however, hesitated to express my own views on undecided
points of law, in the hope of eliciting expressions of opinion
-from others who are more competent to judge "of them
‘than myself. Nor have I refrained from pointing out what
appeared to me to be inherent defects in our constitutional
system, by comparing it with the political systems of
England and of self-governing Dominicns like Carada,
Australia and South Africa. Another point which I should
like my readers to keep in view, is that this book treats of
‘the existing Constitution of India and not of its Administra-
‘tion. The foregoing statement wiil, I. hope, suffice to
explain the general scope and plan of the work.

I have purposely entered into the details of electoral
matters for three reasons. First, the electoral rules and
regulations in force in different parts of British India, even
in respect of elections®to the same legislative body, e.g.,
the Legislative Assembly or the Council of State, are of
bewildering variety. Secondly, as this book is intended
for the use of students of different provinces, I have thought
it desirable that it should deal, as far as space would
permit, with the electoral rules and regulations obtaining in
all the provinces. In the third place, the official documents
containing those rules and regulations are not alyays easily

_ accessible to our students. This has, much to my regret
extended the length of the book beyond what would perhaps
have been desirable. I may state here, however, that
Chapters IX and X are intended solely for the students of

the provinces to which those chapters relate.
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I take this opportunity of expressing my thanks to
Dr. P. J. Hartog, ¢.1.E., Vice-Chancellor of Dacca Univer-
sity, for the assistance I have received from him both in
the prepziration and publication of this book. I have, while
engaged on it, always enjoyed his genuine sympathy and
enccuragement. I am also deeply indebted to Professor
P. B. Rudra of Dacca Intermediate College, who has _
read through practically the whole of the book in manus-
cript, and favoured me with a number of corrections. I
must alse thank Dr. R. C. Majumdar, Mr. C. L. Wrenn and
Mr. P. K. Guha of the University of Dacca for the help 1
have received from them in connection with this work.

[ have tried to bring the book, as far as possible, up to
date. As it has been prepared under the constant pressure -
of official duties, I may perhaps have fallen into errors on
some points. 1 shall be extremely grateful if any of my
readers will kindly call my attention to any errors which
they may discover. -

D. N. BANERJEE,
Dacca UniversiTy,

February, 1925,

Postseripl,—As the work was completed about a month
before the publication of the Report of the Reforms
Enguiry Committee, 1924, it has not been found possible
cither to consider the Report or to make any use of it in
the text. It is hoped, however, that every student of the
Indian Constitution will make a ‘very careful study of this
indispensable document.

It is at once a duty and a pleasure to express here my
sense of obligation to Sir Evan Cotton, C.I.E., late Presi-
dent of the Bengal Legislative Council, who has kindly
written a Foreword for the book, and to Mr. 1L D,
Bhattacharyya of Dacea University, who - has gone

through all the proofs with great care and made valuable
suggestions upon them.

* November, 1925, D. N. BANERJEE.



FOREWORD

Tue Government of India Act of 1919 is admittediy not
a perfect Act. [ have yet to learn of a legislative
enactment which can be described as such. But it
represents an honest and considered attempt to provide
India with a workable Constitution on Western lines.
It is therefore to be recretted that a censiderable volume
of criticism has been directed against the measure by
those who (to judge by their utterances) have devoted
little attention to its contents; while, as far as Benral is
concerned, it must be acknowledged that no serious
ceffert has been made to explore and develop the
opportunities which are afiorded by the Act.

I welcome, therefore, the wvaluable and sugoestive
contribution which Mr. Debendra Nath Banerjee offers
in the following pages towards a carcful and sustained
study of the present constitutional position. But with
regard to the resubmission of rejected grants, 1 venture
to disagree with him. The total rejection of a grant
~docs not supply the most adequate method of expressing
dissatisfaction with the policy "of a Minister or Ministers.
That end is more properly achieved by the carrying of
a token reduction—which by Parliamentary convention is
fixed at £100—in the amount of a grant: and T nute
that the point has not been overlooked in dealing with
the question of Ministers' salaries. The same principle
must be held to apply to grants for the administration
of those departments which have heen placed under
Ministerial control.  In such cases total rejection is likely
to result in dislocation of that portion of the administra-
tive machinery for which the moncy is required. No
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constitution can be worked if it is to remain liable to a
succession of shocks whnich must deprive transterred
subjects of the funds necessary for their administration.
The wholesale rejection of grants forms no part of the
English political system, and this is no doubt the reason
why Mr. Banerjee has been unable to find English
‘precedents : but he may rest assured that, if the practice
became common, steps would promptly be taken to
‘prevent its recurrence. . ,

No discussion is, however, possible without a healthy
‘difference of opinion ; and I can recommend Mr. Banerjee’s
-book with confidence to the rising generation of Bengal,

with whom the rightful gunidance of the future of their
countyy rests. '

EVAN COTTON.
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ERRATA

P. 4, line 7 from top: for ‘ act ' read © Act.’

P. 8, note 2, line 3: fur‘is’ read ‘are.’

P. 9, line 1! from top and also line 3 from bottom : for * Unitary’
read ¢ unitary.’
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" P. 30, line 8 : affer ‘elected members ' add: exceptin the case of
the Burma Council in which the mirimum percentage of elected
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P. 41, line 5 from bottom : for ' has recently been amended partially
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P. 92, line 1 from bottom : for ' oint’ read * joint.’

P. 133, note 2.’ line 9 from bottom: for ‘1922 and 1923' read
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CHAPTER I

INTRODUCTORY

THE SALIENT FEATURES OF THE INDIAN CONSTITUTION

The Indian Constitution mainly * written ’ and documentary—Its
basis—Conventional elements in it—Comparison with England and
the United States—Its generally °rigid’ character—Indian legisla-
tures 'non-sovereign law-making bodies'—Power of the Indian
Courts—Comparison with the Union of South Africa—The Constitu-
tion as yet unitary and not federal—Comparison with the United
States and Canada-~-How it came to be upitary—A forecast about
the future form of the Government of India—The provisional
character of the present Constitution of India.

The Constitution of British India, ! whereby we mean
the body of rules and principles relating to her

The Indian .- e e e . .
Constitution fundamental political institutions, is .mainly
:minly , ‘ written’ and documentary. Its basis is an
written enactment of the British Parliament, namely,

and docu- '
mentary. Its the Government of India Act,? and the Rules?®

basls. . 1hade thereunder. There are no doubt some

' * The expression British India shall mean all territories and
places within Her Majesty’s dominions which are for the time being
governed by Her Majesty through the Governor-General of India, or
through any Governor or other officer subordinate to the Governor-
General of India. The expression India shall mean British India,
together with any territories of any Native Prince or Chief under the
suzerainty of Her Majesty, exercised through the Goverpor-(General
of India or through any Governor or other officer subordinate to the
Governor-General of India’—The Interpretation Act of 1859 (52 and
53 Viet,, Ch, 63, Sec. 18)—The Imperial Gazelicer of India, vol.
iv, pp. 59-60. o : .

%5 and § Geo. 5, Ch. 61; 6 and 7 Geo. 5, Ch. 37; 9 and 10 Geo. 5,
Ch, 101; and 14 and 15 Geo. 5, Ch. 28. Itis the Government of
India Act, 1915, as amended by the Government of India (Amend-
ment) Act, 1916, and as further amended by the Government of
India Act, 1919, and the Government of India {Leave of Absence) Act,
1924, '

3e.¢., the Devolution Rules; the Electoral Rules: the Legisla-
tive Rules, etc.
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conventional elements?® in our Constitution, but their
number is, as vet, not very considerable; nor
Convention- 500 they with very few exceptions, of much
al elements . A A ‘ .
it constitutional importance. Whatever differences
: of opinion may exist among constitutional
writers regarding the exact proportion and political signi-
ficance of the conventional elements in the Constitution of

Under Section J29A of the Government of India Act, where any
matter is required to be prescribed or regulated by Rules under the
Act and no special provision is made as to the authority by whom
the Rules are to be made, the Rules are made by the Governor-
General in Couneil with the sanction of the Secretary of State in
Council, and are not subject to repeal or alteration by the Indian
Legislature or by any local Legislature. All such Rules must
ordinarily be laid before both Houses of Parliament as soon as may
be aiter they are made and if an address is presented to His
Majesty by either House of Parliament within the next thirty days on
which that House has sat after the Rules are laid tefore it, praving
that the Rules or any of them may be annulled, [is Majesty in
Council may annul the Rules or any of them, and those Rules must
thenceforth be void, but without prejudice to the validity of
anything previously done thereunder.

[1f, however, the draft of any such Rules ave luid, under the
direction of the Secretary of State, before both Houses of Parliament
and are approved by them without modification or with such
modlhgatlons as are agreed to0 by both Houses, the Rules may be
m_ade in th_e fn'rm in which they have been approved. These rules
w:lll be valid withcut further reference to Parliament.

e.g., the custom, seldom disregarded, fixing the tenure of office

of certain high officials like the Governor-Generul . the Gov
. z . 9 ernor, the
Liettenant-Governor and the L enive

“leut Overnor ar member of an Kxeentive Council, at
five years. ‘This ' limitation is not imposed by statute or by the
wnstrument of appointment * (Ilbert, The Governmnent of India, p. 45).
The origin of‘thls custom may be traced to the particular provision
of Lo;d North s‘Regulzmnp: Act which fixed the tenure of ofice of the
?1r€:r(t1}overnor-(zeneml and his *Counsellors’ at five years (Cf.

Among other constitutio i i
h ons nal maxims which have b repted as
part of our Constitution, we ma lowing

ur tit Y mention here the following :—
the t(:z)L ! flhe é\hms_ters selected by tne Governor to udvisg him on
a _r;s erre '_sut!]ects should be elected membersof the Legislative
Out(lzc]l ;:géoggngt:ts confidence and capuble of lending it *;
they: must resign office wh ; ‘e Ceas
the C(?;;'h?len‘-ie of the Cliuncil ; and e,n they have ceased to command
the FFinance Act (i ; jov
‘passed annually, (i the Central Government) should be
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the Uniterd States of America, it will not at all be far from

: the truth to assert that, so far as the pre-
Comparison

with Eng.  Ponderance of the * written’ and legal elements
!;ndUand is concerned, our Constitution resembles more
ihe United “closely the Constitution of the United States

States. h
. than that of England, which is, to quote the

words of Sir Sidney Low,* ¢partly law, and partly history,
and partly ethics, and partly custom, and partly the
result of the various influences which are moulding
and transforming the whele structure of society, from
vear to year and one might almost say, from hour.
to hour ’. . -

The second noticeable feature of our Constitution is its

. generally ‘rigid’ character. ‘A ‘‘rigid’’ Consti-
Tis generally 444550 °,2 says Sir John Marriott,? *is one which

“rigid” .
-ChaEacler. can be altered and amended only by the employ-

ment of some special, and extraordinary, and
prescribed machinery, distinct from the machinery of
ordinary legislation .
Ay

v The Governance of England, p. 4.

‘I'he English Constitution, says Viscount Bryce, ‘is a mass of pre-
<edents, carried in men’s memories or recorded in writing, of dicta of
lnwvers or statesmen, of ciistoms, usages, understandings aidd beliefs
bearing upon the methods of Government, together with a certain
number of statutes, some of them containing matters of petty detail,
.others relating to private just as much as to public law, nearly all of
them pre-supposing and mixed up with precedents’ and customs, and
.all of them covered with a parasitic growth of légal decisions and
political habits, apart frorn which the statutes would be almost
unworkable, or at any rate quite different in their working from
what they really are'—Studies in History and Jurisprudence, voi..
4, pp. 186-57. . . :

t Constitutions are classified as ‘ Rigid’ and ' Flexible’.

' A ** flexible '’ Constitution is one under which every law of every
-description can legally be changed with the same ease and it the
same manner by one and the same body. . . . A *‘rigid”
‘Constitution is one under which certain laws generally known as
-constitutional or fundamental laws cannot be changed in the same
manner as ordinary laws.” Prof. Dicey, The Law of the Constitution,

. 122-23 (eighth edition), . o .
Ph J A, RSeM":'trrion. English Political Institutions, p. 17.
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. The ‘rigidity’ of the Indian’ Constitution consists in
the fact that it cannot be legally. changed, except in respect
of a few matters,? either by the Indian Legislature or by
any of the Provincial Legislatures. The Government of
India Act which (together with the Rules made thereunder}
is, as has been stated above, the basis of our Constitution,
cannot be repealed except by an act of the Imperial Parlia-
ment; nor can it be otherwise amended save in respect of
some of its provisions with regard to which it has conferred
upon the Indian Legislature a concurrent power of legis-
lation.¥ ¢The Indian Legislature * has not, unless express-
ly so authorized by Act of Parliament, power to make any
faw repealing or affecting any Act of Parliament passed
after the year one thousand eight hundred and sixty and
extending to British India (including the Army Act, the Air
Force ‘Act and any act amending the same); . .. and
has not power to make any law affecting the authority of
Parliament, or any part of the unwritten laws or consti-
tution of the United Kingdom of Great Britain and Ireland ¢
whereon may depend in any degree the allegiance of any
person to the Crown of the United Kingdom, or afiecting
the sovereignty or dominion of the Crown over any part of

! Purists will, it is hoped, forgive the use of the shorter expressions
India' and ‘ Indian ’ for * British India' and * British Iodian,’

¢ See foot-note 3 below, .

3 Under Section 131(3) of the Government of ladia Act, the Indian
Leg:s.lature‘ can alter or repeal some of the provisions of the Act,
mentioned in the fifth Schedule to the Act. "o this extent, it must be
admitted, the ‘rigid’ character of our Constitution has been alfected.
'Hc;n_ce_ we have used the word ‘ generally’ before the ¢xpression

rigid character’ (page 3). But it may be noted here that some of
the provisions mentioned-in the Schedule refer to matters which

cannot be regarded as of any constitutional importance, I
been embodied in the Gov ' o1y beonege it i

bodi ernment of Irdia Act, simply because it is.
a comsolidating measure:  See Appendix L. ' i *

| * ‘Bubject to the provisions of the Government of India Act, the
__mh.'m Legla_;laturer shall conwst of the Governor-General and.twu
Clhiambers, viz, the Council of State and the Legislative Assembly '—
1 he Government of India Act, Section 65, ' k ’
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British India.’? Again, ‘the local legislature of any
Province has not power to make any law affecting any Act
of Parliament.! 2 _

The Indian legislatures are, to use Prof. Dicey’s words,
‘non-sovereign law-making bodies’; their powers and
Indian legis. 2Uthority have been derived from the Govern-

{atures, ment of India Act which constitutes the supreme
soverelgn® 12w of the land, and their laws are valid if they
an;maklng are not inconsistent with this supreme law. The

odies. Courts in India may be called upon to pronounce

upon the legality or constitutionality of an Act passed by
an Indian legislature, Central or Provincial. If any parti-
cular piece of Indian legislation is not within the legal

powers of the enacting authority, it is bound to
}:l‘::wl‘:nrd?ain be treated as void by an Indian judge. As Prof.
Courts. Dicey says, * The Courts (in India) treat Acts

passed by the Indian Council ? precisely in the
same way in which the King’s Bench Division treats the
by-laws of a railway company. . . . An Indian tribunal
may be called upon to say that an Act passed by the
Governor-General need not be obeyed because it is un-
constitutional or void.” *No British Court ', he continues,
‘can give judgment, or ever does give judgment, that an
Act of Parliament need not be obeyed because it is
unconstitutional. Here, in short, we have the essential
difference between subordinate and soverecign legisiative

power.’ *

1 The Government of ‘India Act, Section 65. 2 JAid., Section 80A(4).

9 He obviously means here the Indian Legislative Council. He
had written his book long before the Government of India Act, 1919,
was passed.

* Dicey, The Law of the Constitution, pp. 96 and 98,

The following extract from the judgment of the Judicial Com-
mittee of the Privy Council (delivered by Lord Selborne) in what is
known as the Empress »s. Burah {and another) case is of special
interest in this connection :—

‘ The Indian Legislature has powers expressly limited by the Act
of the Imperial Parliament which created it, and it can, of course,
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We may note here that in respect of constitutional
Comparison amendment the position of the Parliament of
am

with the the Union of South Africa is fundat.nentally
Unionof  gifferent from that of the Indian Legislature.
ou

Africa. There the Parliament can change the Constitu-
tion of the Union in the same way as it can amend one
of. its ordinary laws. ‘The only limitation ', says the
Hon'ble Mr. R. H. Brand,? ‘on the complete power of
Parliament over the constitution is the requirement of a

two-thirds majority (at a joint sitting of both Houses of
Parliament) in certain particular cases.’ 2

The third feature that we notice in our Constitution is that

it is as yet unitary, and not federal. *Federa-

't““f Comstls icn means,’ writes Prof. Dicey, the distribu-
ution 88

yetunitery  tion of the force of the State among a number
"'5“ "‘I" of co-ordinate bodies each originating in and .
¢geral.

controlled by the Constitution.'® This definition
is not yet applicable to the constitutional system that we
bave now in our country. Congress in the United States has
exclustive péwe_r of legislation with regard to certain definite

do nothing beyond the limits which circumscribe these powers.
But when acting within these limits, it is oot in any sense an agent
or delegate of the Imperial Parliament, but has, and was intended to
have, plenary powers of legislation, as large, and of the same nature,
as these of Parliament itself. The established Courts of Justice,
when a question arises whether the prescribed limits have been
exceeded, must of necessity determine that question ; and the only
way in which they can properly do so, is by looking to the terms of
the instrument by which, affirmatively, the legislative powers were
created, and by which, negatively, they are testricted. 1f what has
been done is legisiation within the general scope of the afirmative
words which give the power, and if it violates no express condition ot
restriction by which that power is limited (in which category would,
of course, be included any Act of the Imperial Parliament at variance
with iL), it is not for any Court of -Justice to inguire further, or to
enlarge constructively those conditions and restrictions '— The fndian
Law Reports, 1879, Calcutta Series, vol. iv, pp. 180-81.

! The Hon. R. H. Brand, The Union of South Africa, p. 45.

# South Africa Act,-1908 (9 Edw. 7, Ch. 9), Section 152,

3 Dicey, Law of the Constifution, p. 153 (eighth edition).
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matters ! and it cannot legally exercise any legislative
jurisdiction over those subjects which have been reserved
to the separate States by the Constitation of the country. 2
com‘pmson NoT carf the Federal Executive veto any State
with the legislation. Thus the State and the Federal
United legislatures are co-ordinate authorities in the
States and . . .
Canads. United States. ‘The same principle of exclusive
legislative jurisdiction of the Central and
Provincial legislatures has been accepted as the basis of the
constitutional system of the Dominion of Canada, although,
in respect of the distribution of powers between the Central
and Provincial authorities, there is a fundamental difference
between the Constitution of the Dominion and that of the
United States and, although the Central Government in
the Dominion can disallow any Provincial Act, which, as we
have stated above, is not the case in the United States. It
is distinctly laid down in Section 91 of the British North
America Act, 1867, that * it shall be lawful for the Queen,
by and with the advite and consent of the Senate and
House of Commons, to make laws for the peace, order and
good government of Canada in relation to all matters not
coming within the classes of subjects by this Act assigned
exclusively to the Legislatures of the Provinces; and for
greater certainty, but not so as to restrict the generality of
the foregoing terms of this section, it is hereby declared
that (notwithstanding anything in the Act) the erclusive
legislative authority of the Parliament of Canada extends te
all matters coming within the classes of subjects next

hereinafter enumerated. . . .3

1 Cf. The Constitution of the United States.

* The tenth Article of the Constitution of the United States
provides: * The powers not delegated to the United States by the
Constitution, nor prohibited by it to the States, are reserved to
the States respectively, or to the people. '

3 Cf. Section 92 of the British North America Act, 1867.

‘ The Dominion ‘parliament aod the provincial lezislatures are
sovereign (?) bodies within their respective constitutional limits.
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Now let us turn our attention to ourown country. AsS
tregards the control of the Central Government over
Provincial legislation, we fnd that if the Governor,
Lieutenant-Governer, or Chief Commissioner asscn.ts t? a
Bill which has been duly passed by a Provincial Legislative
Council, * he shall forthwith send an authentic copy of the
Act to the Governor-General, and the Act shall not have
validity until the Governor-General has assented thereto
and that assent has been signified by the Governor-General
to, and published by, the Governor, Lieutenant-Governor
or Chief Commissioner.”? [t may be noted here that
though the Dominion Government in Canada can disallow
a Provincial legislation, the assent of the Governor-General
there is not required (except in the case of 'reserved’
Bills) for the validity of a Provincial Act.?

As regards the scope of legislative authority, though
“the local legislature of any province has power, subject
to the provisions of the Government of India Act, to make
1aws'for the peace and good government of the territories
for the time being constituting that province,” 3 yet it is
especially laid down in Section 65 of the Act® that ‘ the

While the Dominion parliament has eatrusted to it & jurisdiction
over matters of national import, and possesses besides a peneral
power to legislate on matters not specifically reserved to the local
legislatures, the latter nevertheless have had conferred upon them
powers as plenary and ample within the limits prescribed by the
constitutional law as are possessed by the general parliament’'—
8ir J. G, Bourinot, Constiinlional History of Canada, p. 136.

1 Government of India Act, Section 81.

Z British North America Act, 1867, Section 90.

Whatever departures from the principle of federalism are noticed
in the Constitution of Canada, is due to the fact that the Constitution
is not sfric/ly federal. It has a ‘unitary bias’. As Mr, Egerton
puts it, * The British North America Act s further noteworthy as
being a federal Constitution to a great extent drafted by men who

were in favour of a legislative Unjon '—Federations and Unions in
the Brilish Ewmpire, p. 39, See

: in this connection Sir John
Marriott’s Second Chambers, pp. 150-51.

? The Government of India Act, Section B0A,
. *i.e. The Government of India Act.
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Indian Legislature has power to make laws for all persons,
for all courts, and for all places and things, within British
India. . . .’ Besides, the local legislature of any province
may not, without the previous sanction of the Governor-
General, make or take into consideration certain laws
enumerated in Section 80A (3) of the Act.

* Unitarianism ’ implies the concentration of the powers
of Government in a central authority and this concentration
exists in our system of government to a pre-eminent degree,
as shown above.® This justifies our characterizing our
present Constitution as Unitary. 2

Perhaps it will not be out of place to mention here that

‘the present unitary character of our political
How it system is the inevitable result of the operation
<came to be - . ) -
Unitary. of certain forces from so far back as 1773.

Before the passing of the East India Company
Act of 1773 (commonly known as the Regulating Act), the
Presidencies of Bengal, Bombay and Madras, which were,
in each case, administered by a President or Governor and
a Council composed of servants of the East India Company,
< were independent of each other, and each Government
was absolute within its limits, subject to the distant and
‘intermittent control of the Directors at Home. But the
_need for a common policy in the face of foreign enemies
was apparent; and when the disorder of the company’s
finances and suspicions about the fortunes amassed by its
servants in India drove Parliament to intervene, it was
wisely decided to create one supreme Government in the

1 That Clause 2 of Section 67 of the Government of India Act for-
bids the introduction into either chamber of the Indian Legislature
of any measure regulating any Provincial subject (which is not
subject to legislation by the Indian Legislature) or repealing or
amending any Provincial Aect, without the previous sanction of
the Governor-General, does not in any way invalidate our proposi-
tion that the Indian Constitution is Unitary. -

* As a further proof of this, we may cite here Section 81 {2) of the

Government of India Act. See Chap. 14.
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country.’ ! In order to ensure this the Act of I77%
provided for the appointment of a Governor-General and
four counsellors for the Government of the Presidency of
Fort William in Bengal and further declared that the said
-Governor-General and Council, or the major part of them,
were ‘to have power of superintending and controlling
the government and management of the Presidencies of
Madras, Bombay and Bencoolen respectively, so far and in
s0 much as that it should not be lawful® for the Govern-
ments of the three Presidencies to make any orders for
commencing hostilities, or declaring or making war, against
any Indian Princes or Powers, or for negotiating or
concluding any treaty of peace, or other treaty with any
such Indian Princes or Powers, without the consent and
approbation of the Governor-General and Council, except.
in such cases of imminent necessity as would render it
dangerous to postpone such hostilities or treaties until the
arrival of their orders, and except also in such cases where:
they had received 'special orders from the Company.2 A
President and Council acting against these provisions were
liable to be suspended by the Governor-General and
Council ; and they were directed to pay due obedience to
orders emanating from the latter authorities.? Thus the
first step towards centralization was taken in 1773,

The next step towards establishing a centralized system
of government in India was taken in 1784. The East
Ir.xdla Company Act of that year (commonly known as
Pitt’s A.ct.) authorized the Governor-General and Council of
F ort.Wllh.am to ‘superintend, control and direct the several
i?;fé::;:tsegnd Govt‘a_rm:nents .(th-en existing or thereafter

or established in ‘the East Indies by the

Y Report on Indian Constitutional Kef
2 The East India 1
Section 9.

> Jbid.

¥#is5, para. 37,

Company Act, 1773 (13 &
P, Mukherji's Co’lilﬂﬂfional Doc;s;,?;nt&"es(.)l 3, Ch. Gs)r

i, p. 22,
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United Company} in all such points as relate to any transac--
tions with the Country Powers, or to war or peace, or to
the . application of the revenues or forces of such
Presidencies and settlements in time of war, or any such
other points as would be, from time to time, specially
referred by the Court of Directors of the ‘Company to.
their superintendence and control.”* The Charter Act of
1793 further emphasized this ¢ power of superintendence,.
direction and control’ to be exefcised by the Government
of Bengal over. the Governments of Madras and Bombay.
The fina] stage in this process of centralization was reached
with the passing of the Charter Act of 1833.2

Under this Act the Governor-General of Bengal in
Council became the Governor-General of India in Council.
* The Governments of Madras and Bombay were drastically
deprived of their powers of legislation, and left only with
the right of proposing to the Governor-General in Council
projects of the laws which they thought expedient.’® Thus.
the Governor-General of India* becameé the sole law-
making authority in India. Besides, ¢ the superintendence,.

1 The East India Company Act, 1784, Section 31. P. Mukherji's-
Constitutional Documents, vol. i, p. 39. )

%3 and 4 Will. 1V, Ch. 85. .

-3 Repobt on Indian Constilutional Reforms, para 57. See the-
Charter Act of 1833, Sections 59 and 66. P. Mukherji’'s Consfiiu-
tional Documents, vol., i.

The powers of legislation were however restored to the Govern-
ments of Madras and Bombay by the Indian Councils Act of 1861.
But there were two limitations : (i) they could not make or take into
consideration certain-laws without the previous sanction of the-

" Goverrior-General ; and (ii) Acts passed by the local councils could
not he valid unless they had received the assent of the Governor-
General in addition to that of the Governor—The Indjan Councils-

Act, 1861, _
These limitations did not exist before 1833. !Ir!autagu-(,'_‘lzdmsford

Report, para. 63.

* His Council was increased by the addition of a law member not
in the service of the Company. This additional member was not.
eatitled *to sit or vote in the said council except at meetings thereof
for making laws and regulations.’ The Charter Act, 1833, Section 40..

Mukherii's Documents.
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direction and control of the whole civil and military
-government of the Company’s territories and revenues in
India’ were vested in him. And it was further enacted
+hat no Governor or Governor in Council should have the
power of crgating any new office, or granting any salary,
.gratuity or allowance, without the previous sanction of the
Governor-General in Council. Thus was effected a
complete concentration of all powers in one supreme
authority, . '

Later on, measures were adopted 1o increasc the legisla-
tive, financial and administrative powers of the Provincial
Governments ; but the Government of the country just
before the introduction of the Montagu.Chelmsford
Reforms * was one and . ., , the local Governments were
literally the * agents’™ of the Government of India'.! A
great step towards Provincial independence has no doubt
been taken under the Reforms, but nothing has yet been
-done, in law and theory, to destroy the unitary character of
-our constitutional system.

What form: the Government of our country will take in
Aforecast  the future, it is extremely difficult to predict

about the now. The problem of the territories now under
future form

of the the rule'of t‘he Indian Princes complicates the
gio;r:;:;ment whole situation. At the same time, one can

hardly think of India enjoying full dominion
stat?s '-with more than one-third of her area lying outside
‘the jurisdiction of her Government. If these Indian States
,a.re to be given a worthy place in any scheme of reconstrue-
'tlo'n-of our governmental system and if their interests, and
pr1v11e'ges are to be harmonized with those of the Provinces
-of B.rltish India, some form of. federation is.the only
solution.?  The Provinces of British India may not have

: {E(:ﬂort on Indian Constitulional Reforms, para. 120, -
e 1ta.tl_1ted the announcement of August 20, we c:annot at the
present time envisage its complete fulfilment in any form cother than
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any innate powers of their own to surrender in a * feedus ’,!
but the same cannot be said of the important Indian States..
The distribution of powers in this tederation will be as in a.
federal constitution.. The Central Government with its.
organs reconstructed on a basis different from the present,.
will be in charge of those affairs of State which will be of
-commeon interest to all or which will require uniformity of
action ; while the Provincial and * State’ Governments will
enjoy complete autonomy in respect of the affairs of local
interest. .

This general survey of the political system of British
The provi-  India will remain incomplete if we do not notice:
slonalcha-  here another peculiarity of our present Constitu-
racler of . . . ..
the present tion—its essentially provisional character. The.
Copstitution scheme of government which was embodied in
of ladia. the Government of India Act, 1919, was devised.
by its authors to meet the requirements of the period of
transition from bureaucracy to responsible government—the:
goal of British policy in India. For a long time the people.
of India had been insisting on having an effeciive voice in
the administration of their own country and in the shaping:
of her destinies. The Great War and India's participation
in it, the revolution in Russia and the overthrow of

that of a congeries of self-governing Indian provinces associated for
certain purposes under a responsible government of India; with.
possibly what are now the Native States of India finally embodied.
in the same whole, in some relation which we will not now attempt
to define. For such an organization the Koglish language has no
word, but ! federal.”’ '—RAeport on Indian Conslitutional Reforms,
para. 120.

* A Federation of States —comprising under the name of ** State ’"
each Indian State and each Province of British India—with local
autonomy, given mnch flexibility and allowing room. for wide
differences in internal Government, seems the most likely form to be
evolved in the future'—Brilain and [ndia from 1599-1919, by
Dr. Annie Besant ; Work of the Indian Legisiatures, p. 236.

Vide also Government of India’s (Home Department) Despatc
dated Simla, August 25, 1911, para. 3. .

2 Report on [ndian Constilutional Reforms, para. 120, -
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autocracy there, the speeches of English and American
‘statesmen proclaiming the right of all nations to self-
determination,—all these gave a new impetus to those
political aspirations of the Indian people. It, therefore,
became very necessary to grant them substantial political
rights without further delay. DBut there were others again
who had to be reckoned with : the representatives of vested
interests as well as those who honestly believed in the
danger of haste in liberalizing the Indian political institu-
tions, The Government of India Act of 1919 was an
attempt to please both these classes of people holding more
or less conflicting views. Naturally it was a sort of
compromise between the principle of progress and the

principle of caution; between the demands of a newly

awakened nationalism and the warnings, not always

prompted, however, by disinterested motives, of those who
preferred experience to theory and were therefore afraid of
anything new and untried,  The result was a half-way-house
-arrangement between autocracy and popular government.
This will explain some of the anomalies in our present
-constitutional systemn—especially the curious structure of
government, commonly termed dyarchy, prevailing in the

major provinces. This will also explain the continuance

-of an irremovable and irresponsible Executive n

‘Central Government and the creation of g Central Legisla-
ture with two Chambers, each having an elected majority,
which, impotent to influence the course of adnunistration

-of the country effectively, express their resentment in
violent and bitter criticisms and, sometimes, in a policy of
-obstruction. ‘

1 the

With these few introductoly remarks we pass on to rmuke
a detailed study of our constitutional system.



CHAPTER 11

LEGISLATURES—THE INDIAN LEGISLATURE

The Indian Legislature—The Legislative Assembly : its duration
—-Companson with the Lower House in Canada, in Australia and in
South Africa in respect of duration—Composition of the Legislative
Assembly—Comparison with the Lower Houses of some other
‘countries—Constituencies entitled to representation in the Legisla-
tive Assembly--Represeatation of special interests and communities
in the Assembly—Its nominated members : their terms of office—
The Governor-General and the Assembly—The President and the
Deputy President of the Assembly—Their terms of office and
salaries—The Parliamentary Joint Select Committee on the
President of the Assembly —Nomination of a panel of not more than

four Chairmen for the Assembly.

In this and the following chapters we propose to state
the composition of the Indian legislatures,

I::i::':t:' Central and Provincial, and to describe their
" functions. We first take up, in the order of
importance, the Central. Legislature of India, which-is
known as the Indian Legislature. Technically, it consists
of the Governor-General and two Chambers, namely, the |
~Counc:l of State and the Legislative Assembly.! Ordinari-
ly, a Bill is deemed to have been passed by the Indian

Legislature, if it has been agreed to by both the.

Chambers.? i S

1 Phe Government of India Act, Sectfon'ﬁfi," '
* Jbid. , - o
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The normal duration of every Legislative Assembly is
three years from its first mecting ; but it can be

'Ir;'t?‘,?gis' sooner dissolved by the Governor-General who
assembly :  can also extend its life for a further period if he
itsduratlon. 41 inks it necessary in special circumstances.!
We may note here, by way of comparison, the position of
the Lower House in some of the self-governing colonies
of the British Commonwealth. The House of

Comparison  Commons in Canada continues for five years
fiti‘e:hﬁouse from the day of the return of the Writs for
in Canada, choosing the House (subject to being earlier
:‘:]é'i';ua"a dissolved by the Governor-General), and no
-South Africa longer.?2 In the Commonwealth of Australia
L'; ;f,sr';ff,:m every House of Representatives lasts for three
years only from its first meeting ; and though the
Governor-General there may dissolve it before the expiration
of its normal term, he cannot prolong its life.* The normal
duration of the House of Assembly in the Union of South
Africa is five years, and no longer; but its term may be
earlier terminated by the Governor-General there,* as in
- the case of the other two colonies. Thus we find that,
‘unlike the Governor-General in India, the Governor-
'General in Canada, Australia or South Africa, has no right

‘to prolong the normal life of the Lower House in those
'countries.

“Within six months of the dissolution of the Legislative
Assembly, or within nine months witl; the sanctjon of the
Secre_tary of State, ,the Governor-General is bound to
appoint a date for its next session.s

The next point to be noticed in connection with our

* The Government of Indig Act, Section €30
:g:’le gritish I\'orthl America Act, 1867, Hecti‘on 50.
ihe Commonwealth of Australia Act, 1900, Sectj
* South Africa Act, 1909, Section 45, 0. Section 28.

* The Government of India Act, Section 63D,
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Legislative Assembly is its composition. It consists at
Composition present of one hundred and forty-four members
of the of whom one hundred and three are elected and
kzgi;:‘";:;_e the rest are nominated. Among the nominated
N members twenty-six must be officials and
one must be a person nominated as the result of an
election held in Berar. The present number of members
in the Assembly has been fixed by Rules! made
-_ npder the Government of India Act, and is in excess of
the statutory numbter which is one hundred and forty
on]y The Act declares that the maximum number in
the case of the Legislative Assembly may be varied
* provided that, at least, five-sevenths of its members are
‘elected, and, at least, one-third of the other members are
noin-officials.* - )

It may be pointed out here that while the Indian Legisla-
The Lower tive Assembly is partly elected and partly
Houses of nominated, membership in the House of Com-
some other 11605 in England or Canada, in the Chamber of
countries. .. .

Deputies in France, in the House of Represen-
_tatives in the United States or Australia, or in the House
of Assembly in the Union of South Africa, rests entirely
upon election by the people.
" The elected members of the Indian Legislative
Assembly have been allotted to the different Provinces as
follows :~—~Madras, 16; Bombay, 16; Bengal, 17; the
United Provinces, 16; the Punjab, 12; Bihar and Orissa,
12; the Central Provinces, S; Assam, 4; Burma, 4;
Delhi, 1.4 T

1 Notification No. F.-213-I1 {(Government of India, Home Depart-
ment), dated July 30, 1923. Zhe Gacetle of India (Extra), July 30,
1923,

2 The Government of India Act, Section 63B.

8 [bid.
* Notifieation No. F.-213-11 ((‘overnmeut of India, Home I)epart-

-ment), dated July 30, 1923.
2
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Constituen- Constituenciés entitled to representation in
ties entilled islative Assembly are as shown in the
fo represen- the Leg islativ y

cation. following table.!

RETR 2
i :c!‘ S b oa E ‘ Gd & _
=2 & ‘ gi=. g |l=131]E.
Provinces 23 R &1 2 | g | =18 & Total
TO s iﬂ: E % ! E ,g | 'g g m FJ‘J 9 !
EElz 418, 7S 51°
l‘d | A i R A
i \ : 1 \ 1 || i I 16
Madras W ;, 3 | i ‘ . l b
I ! .
Bombay 7 lI 12 1 i 2 e e l B (1
Bengal w618 'i 3 01 1 ! LY
‘ | | .
United Provinces. 8 \ 6 ! 1 1 \ g : 16
I ! .
Rihar and Orissa. ] \ 3 : 1 - f e 112
Central Provioces. 3 | 1 J. . 1 | | " 5
i { .
Assam 211 l 1] ... . II ! 4
‘ .
Burma N ST S LR TR Wb 3ot 4
Delhi I | VR VU EOURRE I | 1
Punjab e | 3] 6] 1l . 2. i | 12
— — —
Total ... 47'J.ol9k7‘ ¢ 223]111103

.. From the ahove table it is clear that so far as the
Represen- " Legislative Assembly is concerned,

(nlio{n;)i nal representation has been given to the
Cla
ierests  Muhammadans, Europeans and Sikhs, and the

aﬁq commu- interests of the land-owning class and of Indian
nitics.

Commerce have been safegnarded by special
representation.”

comimil-

* Neotification No. F.-213-JI (Government of India, Home [);part—
ment}, dated July 30, 1923,
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A nominated member is either an official or a non-official,
Nominated He 1is nominated to the z}ssembly by the
Members:  Governor-General.! A nominated non-official
il;c‘i,l;"?:ms member holds office for the duration of the

" _Legislative Assembly to which he is nominated.
An official member holds office for the duration of the
Assembly to which he is nominated, or for such shorter
period as the Governor-General determines at the time of
his nomination.?

Members of the Governor-General's Executive Counvil
.are nominated as members either of the Assembly or of
the Council of State.® They have, however, the right,?
like the Ministers in France or in the Union of South
Africa, to be present and to speak in either Chamber,
+whether members of it or not. Thus they can vote only !
in that House of which they are members. ‘
“"Theé Governor-General is not a member of the Legisla-
tive Assembly; but he has the right of addressing it,
and may for that purpose require the attendance of its
members.®

3 The Legislative Assembly Elecloral Rule 27; Notification
No. F.-213.11, dated July 30, 1923, the Government of India, Home

Department. . . .
The following extract may be noted in connection with the

question of nemination (— _
‘In respect of the non-official members to be nominzted by the

Governor-General we advise that no hard-and-fast rule should be

lnid down. These seats should be regarded as a reserve im hisx-

hands for the purpose of adjusting inequalities and supplementing

defects in representation. Nominations should pot be made unti .

the results of all the elections are known; and then they should

be made after informal consultation with the heads of provinces. . .

The officials will . . . include . . . alsosome representation from

the provinces'.—Aeporl on Indian Constitutional Keforms, para.

278. .

2 egislative Assembly Electoral Rule 23,

3 Section 63E of the Act.

* fbid, ' -

'S South Africa Act, 1909, Section 52,

¢ Section 63B of the Act.
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The President of the Assembly is, for the first four
.+ years,! to be appointed by the Governor-General,
The Presi-  and will thereafter be clected, subject to the
ﬂsl,tgbw.e approval of the Governor-General, by the
Assembly from among its members.?
The Assembly will also have a Deputy President who
will preside at its meelings in the absence of the
',}fegz%';:t"f President and who will be elected, subject to-
confirmation by the Governor-General, by the
Assembly from among its members.®* The procedure %
of election is very simple. After the members have been
sworn in at the beginning of each new Legislative
Assembly, the Assembly will elect one of its members.
to be its Deputy President. The name of a willing candi-
date is to be proposed by onc member and seconded by
another. If only one person has been proposed for election,
he is deciared duly elected by the President. If, however,
more than one person has been proposed, the Assembly
votes on the question by ballot, and the President is to
declare him to he duly clected who has received the
majority of votes. If there happens to be a vacancy in the
office of Deputy President during the continuance of an
Assembly, or if the Governor-General disapproves the
election of a particular candidate, a fresh election is to be
held in accordance with the procedure stated above; but it
is provided that a member whose election has been dis-
'él)pro_\{ed by the Governor-General must not be proposed
again as a candidate during the duration of that Assembly.5

! Provided that, il at the expiration of such i
' that, if a ! s reriod of four years

the Assembl_y 1s In session, the President then in cl)fﬁce shall conii?xlt:;
Lnl?thci-fl untullthﬁ etn[?(of :he current session, and the first election of
a President shall take place at the commn sui
seﬁswn’. Section 63C of the Act, rencement of the ensuing,

® Section 63C of the Act.

3 1bid.

* Legislalive Assembly danual, 1% andi \
s G / anual, 1921, Standing Order 5,
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There is nothing in the Act to prevent a nominated
member of the Assembly, whether official or non-official,
from being its President after the first four years, or its.
D'eputy President, if he is duly elected by the Assembly.
“and’if his election is approved by the Governor-General.

The appointed President may resign his office if he so
wisheés, ‘and he may be removed from office by the
*Governor-General.?

" "'An elected President and a Deputy President will cease
to hold office if they cease to be members of the Assembly.
They may resign office if they like, and may be removed

- from office by a vote of the Assembly with the consent of
thé Governor-General.? o 7 '

A President and a Deputy President receive such salaries
as are fixed, in the case of an appointed President by the

~Governor-General, and in the case of an elected President
and a Deputy Pr_c_egiagnt 7b_y Act of the Indian legisla-

ure.? ~ The salary of the present President has been fixed

by the Governor-General at Rs. 50,000 a year.
_ The Joint Select Committee stated in its Report * on the
* Tne Joint Government of India Bill that the President of

“Select Com- the Legislative Assembly should for four years
ﬂ,‘:‘f,ﬁe‘;‘f_ be a person appointed by the Governor-General.

dentof the He should be qualified by experience in the
Assembly " Houge of Commons and a knowledge of parlia-
* mentary procedure, precedents and conventions. He
“"should be the guide and advisor of the Presidents of the
Provincial Legislative Councils, and he should be chosen
with a view to the influence which, it was hoped by the
committee, he would have on the whole history of
Parliamentary procedure in India. The first appointment
has been made in accordance with this recommendation.
* Section 63C of the Acl.
? Ihid. 3 Jbid,
. * Repoit’ of the (Parliamentary) Joint Select Committee on the
GGovernment of India Bill, Clause 20.
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Now it may so happen that, for some reason or other,
both the President and the Deputy DPresident

may not be in a position to preside at a meeting.
of the Legislative Assembly.

Chairmen.

In order to prevent any
possible inconvenience from such unavoidable absence of

both these officers, it has been provided by a Rule ' made
under the Act that at the beginning of every session, the
President of the Assembly will nominate from among its
members a panel of not more than four Chairmen, any one
of whom may preside over the Assembly in the absence of
the President and the Deputy President, and

_ when so
presiding, will have the puowers of the President.

* The Indian Legistative Rule 3; 7The Legislative Assembln
Manual, 1921.



CHAPTER III

LEGISLATURES—THE COUNCIL OF STATE

Coostitution of the Council of State—The original scheme about
its character and composition—Views of the Joint Select Committee
regarding the scheme-—Constituencies entitled to representation in
the Council of State—Representation of special interests and
communities in the Council—The nominated members of the
Council—Their terms of office—Duration of the Council—The
President of the Council—Nomination of a panel of not more thau
four Chairmen for the Council—The appointment of the President
by the Governor-General, an anomaly—The President of the Senate
in Australia and in the Union of South Africa.

The Council of State consists at present of sixty
Co members, of whom thirty-three are elected and

astitution , A ; . .
of the the rest are nominated! Of the non-elected
g":::f" of  members not more than twenty may be officials,

and one must be a person nominated as the
result of an election held in Berar. The wmaximum
number of members in the case of the Council of State has
been ﬁgced by statute at sixty.?

The original intention of the authors of the Report on
The originat  1ndian Constitutional Reforms was to create a
scheme Council of State which would be * the supreme
::::.':cl::r legislative authority for India on all crucial
and compo- questions, and also the revising authority upon
sitian. all Indian ]eglblatlon Besides, it was their
desire that the Council ‘should deve]op something of the -

! The Council of State Electoral Rule-3 ; Notification No. F.-213-1,
dated July 30, 1923, the Government of India.

® The Act, Section 63A,

3 The Mautagu-(.‘/wlnuford Report, para. 278.
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experience and dignity of a body of Elder Statesmen t.l
In order that this body might effectually discharge 1ts
functions as * the final legislative authority in matters which
the Government regarded as essential,” they proposed to
retain an official majority in its composition.? It was
hoped by them that with the help of this official majority
the Government would be able to get a Bill passed by the
Council of State in cases of emergency, so certified by the
Governor-General in Council, and also when the Legislative
Assembly had refused leave to the introduction of a Bill or
had thrown out a Bill which the Government had regarded
a5 necessary.”

In pursuance of this recommendation it was provided in
the original Government of India Bill introduced into the
House of Commons by Mr. Montagu, the then Secretary of
State for India, that the Council of State would consist of
fifty-six members (exclusive of the Governor-General) ; and
that the number of non-elected members thereof would be
thirty-two, of whom at least four would be non-officials,
and. the number of elected members ‘would be twenty-

_four.*

The Joint Select Committee of both Houses of Parliamment
appointed to consider the Bill, stated in its Report,$
* a constitutional document of first-rate importance,’ that it
did not accept the device,® in the Bill as drafted, of carrying

Y The Montagn-Chelmsford Report, para. 278

“ Ibid., para. 277, - para. €.

‘: 'll?t:d'. para. 278, -
Momaj;eu.G(:»ve:rnment of India Bill, 1919, presented by Mr. Sceretary

* Report of the Joint Select ; i
® The ori ct Committee, Clause 18,

(9 ginal Bill contained the following clause {(Section 20

‘When the Governor-General in Counci i it is
essential for the safety, tranquillity, or iutercesl;tsc:frt;g?tsi«ﬂl]h?::dil-tt c::
any part ther_enf, or for the purpose of meeting a case of emer éncv
\‘vhxch has arisen, that any law shall be passed, the Council of F&t'tt'
shall ‘have power to pass that law without the assent of the Legiqll::
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:Govgmm_gut measures through the Council of State without

* Yiews of reference to the Legislative Assembly, in cases
tshet:e-:?inl ‘ v_t@gre_ the latter body could not be got to assent
Committee 10 @ Iaw which the Governor-General considered
about the e'_s\‘ential It held that there was no necessity
scheme.

,to retain the Council of State as an organ
for Government legislation and that it should be constituted
from the commencement as a true second Chamber.? It
had however no hesitation in accepting the view * that the
Governor-General.in Council should in all cirenmstances be
fully empowered to secure legislation which was required for
the discharge of his respensibilities, but it thought it was
unworthy ' that such responsibility should be concealed

- through the action of a Council of State specially devised
in its composition to secure the necessary powers. It
believed that in such a case it would add strength to the
Government of India to act before the world on its own
responsibility. It therefore amended the relevant clause
of the original Bill in the way 3 in which we find it in the
Act.

QOur second Chamber, as we have seen above, consists
partly of elected members and partly of nominated

“members. Thé principle underlying its composition is
a sort of compromise between the Canadian system of
pure nomln'ltlon and the Australian system of entire
election.

' Constituen- Constituencies entitled to representation in

f;efe::':;le':fl the Council of State are as shown in the table on

taiion. the next page.*

tive Assembly, and it sha]l if s0 passed, have the like etfect as laws
passed by both Chambers.'

i Report of the Joint Select Committee, Clause I8.

z Ibm’ Clause 26,

3 The Government of India Bill {as amended by the Joint Select

Comrmittee), Section 18.
* The Council of State Electoral Rule 4, Schedule I; the

Liovernment of India Notification No. F-213-1, d.lted July 30, 1923
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o : o \
0% |g¥ s
. 9 o o B g
gB g8 E‘ué 2159 Total
Provinces R & o = | g
25 5 5%
E < |H¥o 1
I .
T T R ; %
Mudras ... e ' 4 \ 1 P e .5
! | I -
Bombay . II 3 .I 2 | 1) i 6
Hengal ... .| 3 v 2 I T I ‘ 6
| !
United Provinces ... 1 3 2 | e ll e . B
Punjab ... w1 2torl 1j..! 4tor¥
| . i {- o
Bihar and Orissa ... | 2or3* 1 N (PP [ 'l '\ Jor
Central Provinces ... : . w ] 1 | 1
Hurma ... | 1 ' 1 2
Assam ... et 12 orl1? . . ]
‘Total ... . \ .- KR
‘.Rgprcsentl. From the above table it is evident that special
tlon °f| representation has been given to the Muham--
;:f:,l:m madans and Sikhs and tolEuropean Commerce
aad com-

in the Council of State,
munlties. -

" Before the date of the first meeting of the

Council of - State, the Governor-General makes such

' The Punjab Muhammadans are entitled to elect two Muhammadauos
to the first, third, fifth and succeeding alternate Councils of State,
nnd only one Muhammadan to the second, fourth, sixth Councils of
state and so on.

2 The Bihar and Orissa non-Muhammadau constituency elects two
members to the first, third and succeeding alternate elections ; and
three members to the second, fourth and sixth Councils of State and
S0 on,

3 Assam is entitled to elect a non-Muhammadan in the first, third

and succeeding alternate electlons and a Muhammadan in the second,
fourth and sixth eiections and so on.
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»
nominations as are necessary to complete the Council.t
- A nominated non-official member is to hold
Nominated . .
members:  ©ffice for the duration of the Council of State to.
their terms  which he is nominated.? The term of office of
- of office. . . .
‘ ‘an official member is for the duration of the-
'Council to which he is nominated or for such shorter period
as the Governor-General may determine at the time of his.
nomination.? A vacancy in the case of a nominated member
is filled by the Governor-General by another nomination.? :
While the second Chambers of England, France, the:
United States, Canada and Australia® have a
Duration of - : . . : .
the Council, SOTt of continuous existence, the normal duration
] of our Council of State is limited to a period of -
only five years from its first meeting. The Governor-General.
Eﬁ], however, dissolve it before the date of its expiry by
effluxion of time ; and he can also prolong its life for a.
further period if he thinks it necessary in special circum-
stances.® As we have seen in the case of the Legisiative:
Assembly, the Governor-General is bound, within six.
months, or with the sanctior of the Secretary of State
within nine months, to appoint a date for its next session.?”
The President of the Council of State is appointed by-
N the Governor-General from among its members..
The Presi-  Besides, the Governor-General has been em-
f;:':,:‘z:‘_'he - powered by the Act to appoint other persons to-
preside in such circumstances as he may direct.®~
Accordingly, at the beginning of every session the: -

1 1'he Council of State Electoral Rule 27 (3).

e [bid., Rule 23 (1) 3 1bid., Rule 23 (2. -

* f61d., Rule 26 (2).

% ¢ A noticeable attribute of the Senate, but one which it shares ..
with second Chambers in general, is that of ** perpetual existence."
Except in the event of a Constitutional deadlock, it (i.e. the Senate-
of Australia) cannot be dissolved ’'.—Marriott, Second Chambers,
p. 171, ' )

¢ Section 63D of the Act. 7 fbid.

¥ Section 63A of the Act .
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‘Governor-General* nominates from among the members of
the Council a panel of not more than four Chairmen, any
-one of whom may preside over the Council in the absence
-of the President, and, when so presiding, will have the
powers of the President.?
It appears to be rather a strange anomaly that, while the
i Legislative Assembly and the Provincial Legis-
:lr::“?po'}o:g:' lative Councils will have, after the first four
‘President .. years, elected Presidents, the President of such
o e . a dignified Body as the Council of State will
‘General an  continue to be appointed by the Governor-
amomsly-  General. The Senate in Australia 2 as well as
in the Union OENSOIIth_ Africa? chooses its President from
lamong its members.” He ceases to hold his office if he
ceases to be a Senator, or if he is removed from office by
a vote of the Senate, ot if he resigns his office. In the
interests of its dignity and influence the second Chamber
-of India should be placed, in respect of the appéintment
-and removal of its President, on a similar footing with the
second Chambers in Australia and South Africa. It is
hoped that the existing anomaly will be removed at the
next revision of the Act.
Ii Curiously enough, there is no provision in the Govern-
, ment of India Act relating to the salary of the President
. of the Council of State. But jt appears from a statement
made in the House of Commons by Earl Winterton as the
i Under-Secretary of State for India that the salary of the
!/ President has been fixed at Rs. 50,000 a year.

1 Order of the Governor-General un ler Secti - ]
State Manual, 1921, chapter iii, der Section §3A @)= Councit of

ﬁ:n'lil;e Commonwealth of Australia Constitution Act, 190, Sec-

* South Africa Act, 1909, Sectiog 27,



CHAPTER 1V

LEGISLATURES—THE PROVINCIAL LEGISLATIVE
, COUNCILS
The Provinces of British India—Governors’ Provinces—Chief
Commissionerships—Composition of a Governor’s Legislative
Council—The Governor of a Province and its Legislative Council—
Constitution of the Legislative Councils of Madras, Bombay, Bengal,
the United Provinces, the Punjab, Bibar and Orissa, the Central
Provinces, Assam and Burma—Representation of special classes
and interests in the Legislative Councils—Duration of a Legislative
Council—The Presideat of the Legislative Ccuncil—Its Deputy
President—Nomination 6f a pane! of not more than four Chairmen
for each Legislative Council=Terms of office of the President and
the Deputy President—Their salaries.
British India has been divided for administrative purposes.
into nine major and six minor provinces. The
The Provia- ., . .
ces of nine major provinces are Madras, Bombay,
ll:r;;ish : Bengal, the United Provinces, the Punjab, Burma,.
* Bihar and Orissa, Assam and the Central
Provinces. They are each governed, in relation to
Reserved subjects, by a Governor in Council, and in relation
to Transferred subjects, except in special circumstances, by
. the Governor acting with Ministers, and are
g::f{lio;: distinguished as Governors’ Provinces.! The
Province of Burma was at first excluded from
the scheme of Reforms introduced by the Act of 1919; but
it was constituted a Governor’s Province under the
Government of India Act with effect from January 2, 1923.
The six minor provinces are the North-West Frontier
Province, British Baluchistan, Delhi, Ajmer-
Chiei Com- Merwara, Coorg and the Andamans and Nicobar
:;,Iﬁ,s;?"“'A Islands. They are each administered by a
Chief Commissioner and are, except Coorg,?

without any Legislative Council.

1 Section 46 of the Act.
A Leglblatwe Council with very lumted powers was set up in.

Coorg in January, 1924,
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Each of the nine Governors' Provinees has a Legislative
Council consisting of the members of the
'_ﬁ?:‘p"smo" Executive Council of the Pravince concerned
Governor's  and of the members nominated and elected in
léf'ﬁisi?:fve accordance with Rules made under the Act.
Not more than twenty per cent. of the members
of each Council can be officials, and at least seventy per
cent. must be elected members. ‘The Governor of @
Province cannot be a member of the Provincial Legislative
‘Council, but has the right of addressing the Council and may
for that purpose require the attendance of its members. b,
In addition to the ordinary members of his Lewislative
‘Council, a Governor may nominate, for the purpuses of
any Bill, not more than two persons (or only one in the
case of Assamm), having special knowledge or experience
of the subject-matter of the Bill, who will, in relation to the
Bill, have for the period for which they are nominated all
the rights of members of the Council.* The objcct of this
provision is to secure the services of experts in connection
with legislation.
Let us now consider the strength and composition ol the
-existing Legislative Councils in the major provinces.

THE MADKAS LEGISLATIVE COUNCIL

It * consists of the members of the Executive Couneil,
ex-officio, ninety-eight elected members, and such number
of members nominated by the Governor as, with the
addition of the members of the Executive Council, amount
to twenty-nine. Of the members so nominated not moure
than nineteen can be officials, and one is to represent the
inhabitants of backward tracts and five to re

: présent
the following communities, namely, the P

araiyans, Pallans,

! Section 77A of the Act.
* Nection 72A (2) (b) of the Act.
* The Madras Electoral Rute 3, Notific

. L ation No, F,-213- ¢
4wvernment of India, Home Department, N oo he

dated Juiy 30, 1923,
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Vallubans, Malas, Madigas, Chakkilivans, Tottiyans, Cheru-
mans- and Holeyas. The Governor may at his discretion -
make regulations providing for the selection of these six
members by the communities copcerned.?

THE BOMBAY LEGISLATIVE COUNCIL

It 2 consists of the members of the Executive Council,
ex-officio, eighty-six elected members and such number of
members nominated by the Governor as, with the addition
of the members of the Executive Council, amount to twenty-
five. Of the members so nominated not more than sixteen
can be officials and five must be non-official persons to
represent respectively the _following classes or interests,
namely, (i) the Anglo-Indian comumunity ; (ii) the Indian
Christian community ; (iii) the labouring classes ; (iv) classes
which, in the opinion of the Governor, are depressed classes ;
and (v) the Cotton Trade. |

THE BENGAL LEGISLATIVE CQUNCIL -

1t ? consists of the members of the Executive Counvcil,
ex-officio, one hundred and fourteen elected members, and
such number of members nominated by the Governor as,
with the addition of the members of the Executive Couneil,
amount to twenty-six. Of the members so nominated not
more than eighteen can be officials and not less than six
must be non-officials, and two are to be persons nominated
to represent respectively the following classes or interests,
namely, (i} the Indian Christian community and (if) classes
which, in the opinion of the Governor, are depressed classes,
and two must be persons nominated to fepresent the
labouring classes. -

* The Madras Electoral Rule 3. . .

* The Bombay Electoral Rule 3, the Government of ladia
Notification No. F.-213-1V, dated July 30, 1023. L

3 The Bengal Electoral Rule 3, the Government of lndia Notifica-
tion No. F,-213-V, dated July 30, 1923.
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THE UNITED PROVINCES LEGISLATIVE COUNCIL

It' consists of the members of the Executive Council,
ex-officio, one hundred elected members and sach number
of members nominated by the Governor as, with the
addition of the members of the Executive Council, amount
to twenty-three, Of the members so nouminated not more
than sixteen may be officials and tliree must be persons
nominated to represent respectively the following classes or
interests, namely, (i) the Anglo-Indian community ; (ii) the
Indian Christian community ; and (iii) classes which in the
ropini‘on of the Governor are depressed classes.

THE PUNJAB LEGISLATIVE COUNCIL

It? consists of the members of the Executive Council,
ex-officio, seventy.one elected members, and such number
of members nominated by the Governor, as, with the
addition of the members of the Executive Council, an Hunt
to twenty-two. Of the members so nominated not more
than fourteen may be officials, and four are to be petsons
nominated to represent the classes mentioned below
according to the following distribution, namely :—

(1) the European and Anglo-Indian communities . 2
(2) the Indian Christian community
(3) the Punjabi officers and

Majesty’s Indian Forces

[==1

soldiers of His
e 1
THE BIHAR AND ORISSA LEGISLATIVE COUNCIL

[t ? consists of the members of the Executive Councit,
ex-officio, seventy-six elected members, and such number
of members nominated by the Governor as, with the addition
of the members of the Executive Council, amount to
' The United Provinces Electoral Rul
Notification No. F.-213-VI, Siml

2 The Punjab Electyral Rule 3, the Government of Indi ificati
No, F.-213-VII, Simla,dated July 30, 1923, ut ot india Notification

® The Bihar and Orissag Electoral Rule 3, the Government of India -
Notification No, F.-213-\"{II. dated Simla, July 30, 1923, °
. A

e 3, the Government of India
a, dated July 30, 1923, :
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twenty-seven. Ol the members so nominated not more than
eighteen may be officials and nine must be persons
nominated to represent the classes or interests hereinafter-
mentioned according to the following distribution, namely :—

(1) aborigines C e .2
(2) classes which are, in the opmlon of the GO\ er-
nor, depressed classes 2
(3) industrial interests other than p]antmg and
mining 1
(4) the Bengali community domiciled in the
province . 1
(5) the Anglo-Indian commumtv 1
(6) the Indian Christian community 1
{7) the labouring classes 1

THE CENT.RAL PROVINCES LEGISLATIVE COUNCIL

It! consists of the members of the Executive Council,
ex-officio, thirty-seven 2 elected members and such nuimber
of members nominated by the Governor as, with the addition
of the members of the Executive Council, amount to thirty-
three. -Of the members thus nominated not more than eight
may be officials, and seventeen shall be persons nominated
as the result of elections held in Berar, and five must be
persons nominated to represent the classes mentioned
below according to the foliowing distribution, namely :—
(1) the inhabitants of the Mandla District, exclud-

ing Mandla Town S
(2) the inhabitants of Zanindari and J 'wn'darl ebtates

excluded from the area of any constituency .., 1
(3) the European and Anglo-Indian communities ... 1
(4) classes which, in the opinion of the Governor,

are depressed classes .. 2

3 The Central Provinces Electoral Rule 3, Government of India
Notification No. F.-213-IX, Simla, dated July 30, 1923. .
2 lncluding one member for the Nagpur University constituency.

3"
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We are to note in this connection that under proviso (¢}
to Section 72A (2) of the Act members nominated to the
Legislative Council of the Central Provinces by the
Governor as the result of elections held in the Assigned
Districts of Berar will be deemed to be elected members
of the Legislative Council of the Central Provinces. This
provision meets the requirements of Section 72A (2) of
the Act which declares that at least seventy per cent. of the
members of the Provincial Legislative Council must be
clected.

THE ASSAM LEGISLATIVE COUNCIL -

It ' consists of the members of the Executive Council,
ex-officio, thirty-nine elected members and such number of
members nominated by the Governor as, with the addition
of the members of the Executive Council, amount to
fourteen. Of the members so nominated net more than
seven can be officials and two must be non-official persons
nomirated to represent respectively the following classes,
namely :—

(1} the labouring classes; and
(2) the inhabitants of backward tracts.
The Governor may at his discretion make regulations

providing for the selection of these two members by the
communities concerned. )

THE BURMA. LEGISLA'I‘IVE COUNCIL

- The Burma Legislative Council consists of one-hundred
and three members, of whom two are the members of the
Executive Council, seventy-nine are elected and twenty-two
are nominated by the Governor. Of the twentytwo nomi-
nated mermbers not more than fourteen can be officials ; and

one is to represent Indian Commerce and another the
labouring classes.

* The Assam Electoral Rale 3, Gov i ificati
No. F.-213-X, dated Simla, July 301. I;J;ment of India Netification



In the following table ! is shown the distribution of the elected members in the different
' Legislative Councils ;:—
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! Vide the Government of India’s Notifications regarding Electoral Rules in the Gazette of India (Extra.},
dated July 30, 1923.

* Out of sixty-five seats given to the non-Muhammadans, twenty-eight seats are reserved for the non-
Brahmins ; ' provided that, if the number of non-Brahmin candidates at the date of the election is less
than the oumber of reserved seats, the number of reserved seats shall be reduced to the extent of that
deficiency.’—Madras Electoral Rule 4, Schedule I.

? Seven out of forty-six seats are reserved for the Mahrattas ; but no seat is to he deemed to be a reserved
seat for the purposes of any election . . , if the constituency concerned is already represented by a
Mahratta member or if there is no Mahratta candidate,

* * This seat (Shitlong) is filled by a general electorate, tlere being no separate Muhammuadan urban
comstituency~—/Zrdia in 1920, p, 249,
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The foregoing table shows that communal representation

has been given to the Sikhs in the Punjab, to
Representa-

tion of the Indian Christians in Madras, to the Anglo-
special Indians in three, to the Europeans in six and to-
?L‘::f::l:"d the Muhammadans in eight provinces. Besides,

the planting, mining, commercial, industrial and
land-vwning interests have been granted special representa-
tion so that their peculiar rights and privileges may be
protected.
The normal duration! of every Governor's Legislative
. Council is three years; but it can be earlier
Duration. . 3
dissolved by the Governor who can also prolong
its life for a further period not exceeding one year if he so
think fit in special circumstances. Within six months, or
" within nine months with the sanction of the Secretary of
State, of the dissolution of a Legislative Council, the
Governor is required by the law to appoint a date fer the
next session of the Council.  He appoints times and places
tor holding the sessions of his Legislative Cauncil and he
can prorogue the Council by notification or otherwise.?
The President?® of a Governor’s Legislutive Council is
for the first four years to be appointed by the
fﬁgsﬂ’;‘al‘;‘_ Governor and thereafter * to be elected, subject
tiveCouncll. to the approval of the Governor, by the Council
from among its members.5 The Council will
also have a Deputy President elected by it from among its

1 Section 72B (1) of the Act.
% Section 72B (2) of the Act.”
3 Section 72C (1) of the Act.

* * Provided that, if at the expiration of such period of four yeurs
the Council is in session, the President then in office shall continue in
office until the end of the current session, and the Frat election of a
President shall take place at the commenceme
session ’. —Proviso to Section 72C (1) of the Act,

*We may note here the observations of the Parliamentary Joint
Select Committee on the question of the Presidency of the
Legislative Council : :

nt of the next ensuing

* The Committee have considered carefully the quéstion who is to
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members and confirmed by the Governor. He will preside
its Deputy- at meeti.ngs of the Council in the absence of
‘President.  the President. The procedure? of election of the

Deputy President of a Governor’s Legislative
LCouncil is the same as that of the election of the
Deputy President of the Legislative Assembly. After the
members have taken their oath of allegiance to the Crown
at the beginning of each new Legislative Council, the
Council proceeds to elect one of its members to be its
Deputy President. The President of the Council reads out .
to it the names of the candidates who have been proposed
and seconded, together with those of their proposers and
seconders. If only one person has been proposed for
clection, he is declared duly elected. If more than one
Pperson has been proposed the Council votes on the question
by ballot, and the President declares him to be duly elected
avho receives- the majority of its votes. No member can
‘vote for more than one candidate. If a vacancy in the
office of Deputy President occurs during the continuance
-of a Council, or if the Governor withholds his assent to the
election of a particular member, a fresh election must be
held in accordance with the procedure stated above; but

Ppreside over the Legislative Councils in the provinces. They are of
opinion that the Governor should not preside, and they advise thaty
for a period of four years, the President shonld be appuinted by the
‘Governor. Wherever possible it would be a great advantage if some
one could be found for this purpose who had parliamentary experi-
«enge. ‘T'he Legislative Council should itself elect a Vice-President,
aod at the end of four years the nominated President would dis-
appear, and the President and the Vice-President would be elected
by the Conncils. The Committee attribute the greatest.importance-
to this question of the Presidency of the Legislative Council. [t will,
in their opinion, conduce very greatly to the successful working of
the new Councils if they dre imbued from the commencement with
the spirit and conventions of parlimmentary procedure as developed
in the Imperial Parliament'.—The Report from the Joint Select
Comnittee, on Clause 9 of the Government of India Bill.

1 The Bengal Legislative Council Standing Order 4— Fke Bengal
Legistative Cga.-ma'l Manual, 1921, p. 187.
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it is provided.that a,member whese election has n?t been
ratified by the Governor must not be proposed again as &
candidate during the life of that Council.®

As we have seen in the case of the Legislative Assembly,.

the President [ of a Governor's Legislative
" Council also nominates, at the beginning. of
every session,}from among the members of the Council a
panel of not more than four Chairmen, any one of whomn
may preside over the Council in the abscence of the President
and the Deputy President.? .

The Deputy President and any Chairman of the Council
will, when presiding over the Council, have the same
powers as the President.? . g

+ The appointed President may resign his office, and may
Terms of also be removed from office by the Governor.

office of the An elected President and a Deputy President
President

Chairmen.

and the must cease to hold office as soon as they cease to
Deputy be members of the Council. They too may resign’
President.

office if they like, and may be removed from office
by the Council with the concurrence of the (Governor.*
The President and the Deputy President are to receive
such salaries as are determined, in the case of an:
I;‘,‘j,’,“. appointed President, by the Governor, and in
the case of an elected President or Deputy
Presidént, by an Act of the local legislature.®

! See the Madras Legislative Council Standing Order 3 ; see also
the Bengal Legislative Council Standing Order 4.

* The Provincial Legislative Council Rule 3.

*‘The Provincial Legislative Council Rule 4,

* Section 72C (3) and (4). * Section 72C (5) of the Act.

The salaries of the appointed Presidents of the different Legisiative”
Councils vary ordinarily from Rs. 12,000 to Rs. 48,000 a year. The
post of President of the Bihar and Orissa_Legislative Council was-

_ held (Avgust, 1922) by & member of the local Executive Council.
The.prer:ent (appo_inted) Presidents of Bengal,. Madras and Bombay

" Legislative Councils receive each & salary of Rs. 36,000 a year.— Kida-

t in the House of Commons showing the
extra annual cost incurred

! in connection with the Ref s. The
Englishman (Dak edition), August 2, 1922, e Reforms



CHAPTER V

QUALIFICATIONS OF ELECTED AND
NOMINATED MEMBERS

-General qualifications for election or ncmination to the different
legislative bodies—Special qualifications required for election to
those bodies in case of certain constituencies—General and special
constittlencies,

For membership of either Chamber of the Indian
Legislature or of a Governor’s Legislative Council, there
are certain general qualifications common to them all and
a few special quilifications peculiar to each legislative
body. For instance, a candidate to be eligible for election
as a member of the Council of State must not only possess
the common qualifications, but must satisfy the special
conditions requisite for election to the Council of State
either from a * general’ constituency or from a *special’
constituency in any province, as the case may be. .

GENERAL QUALIFICATIONS !

A person is not eligible for election or nomination
to either Chamber of the Indian Legislature or to a
Governor's Legislative Council, if such person is nota
" British subject; or is a female; or has, in the case of
election or nomination to a Governor's Legislative Council,
already been sworn in as a member of any legislative hody

2 See Rules 5 and 22 of each set of Electoral Rules relating to the
different legislative bodies, namely, Legislative Assembly, Council of
State and the Legislative Councils of Madras, Bombay, Bengal, the
Punjab, the Central Provinces, the United Provioces, Bihar and
Orissa and Assam.—The Gazelte of India (Extra.), July 30, 1923,

These Electoral Rules have been made by the Governor-General
in Council under Sections 64, 72A and 129A of the Government of
India Act, with the sanction of the Secretary of State in Council.
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constituted under the Government of India Act and, in the
case of election or nomination to either Chamber of the
Indian Legislature, is already a member of the Chamber;
or having been a legal practitioner has been dismissed or
is under suspension from practising as such by order of any
competent court; or has been declared by a competent
court to be of unsound mind ; or is under twenty-five years
of age; or is an undischarged insolvent; or being &
discharged insolvent has not obtained from the court a
certificate that his insolvency was caused by misfortune
without any misconduct on his part.

But it is provided that a Local Government may remove,
subject to such conditions as it may prescribe, the disqualifi- .
cation arising from not being a British.subject, so far as-
the” Ruler of any State in India or a subject of any such
State is concerned. And if the Ruler of any State in
India or any subject of such a State is eligible for election
or nomination to the Legislative Council of a province,
such Ruler or subject will not, by reason only of not being
a British subject, be ineligible for election or nomination to
the Council of State or the Legislative Asseémbly, as the
case may be.

Further, the disqualification arising from being a dis-
missed or suspended legal practitioner may be removed by
an order of the’ Governor-General in Council or of a local
Government, as the case may be. ‘

A person against whom a conviction by a criminal court
invo}ving a sentence of transportation or imprisonment for
a‘period of more than six months is subsisting, is, unless
the offence of which he was convicted has been pardoned,
ineligible for election or nomination for five years from the
date of the expiration of the sentence,?

* Electoral Rules 5 {2) and 22 (2) of \ : .
Ccampare this with the followirg ):—- ach set of Electoral Rules.
No person shall be capable of being chosen or of sitting as a
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Persons convicted of an offence! under Chapter IXA of
the Indian Penal Code punishable with imprisonment for
-more than six months or reported by Election Commission-
-ers as guilty of a corrupt practice! as specified’in Part I, or
in paragraph 1, 2 or 3 of Part II, of Schedule V to
Electoral Rules, are not eligible for. either election or
nomination to any legislative body for five years from the
-date of such conviction or of the finding of the Commis-_
sloners, as the case may be; and a person reported to be
guilty of any other corrupt practice is similarly disqualified
for three years from such date.

If, in respect of an election to any legislative body consti-
tuted under the Government of India Act, a return of the
election expenses of any person who has been nominated
as a candidate at that election, is not submitted within a
certain time and in a prescribed manner, or if any such
return is submitted which is found either by Election

Senator or as a member of the House of Assembly who has been at
any time convicted of any crime or offence for which he shali have
been sentenced to imprisonment without the option of a fine for a
term of nut less than twelpe wonths, unless he shall have received
a grant of amnesty or a free pardon, or unless such imprisonment
shall have expired at least five years before the date of his election’.—
South Africa Act, 1909, Section 53 (a). :

* Any person who is attainted of treason, or has been convicted
and is under sentence, or subject to be sentenced, for uny otfence
punishable under the law of the Commonwealth or of a State by
imprisonment for one year or longer, shall be incapable of being
chosen or of sitting as a Senator or member of 'the House of
Representatives .—T'he Commonwealth of Australia Constitution
Act, 1900, Section 44 {ii). .

It is clear from the above that our Llectoral Rules have been
conceived in a spirit of narrowness. The Franchise Committee
wanted to restrict this disqualification to persons who had been
sentenced by a criminal court to imprisonment in circumstances
which, in the opinion of the Government, would involve moral
turpitude {para. 28 of its Report). . i

"I'he relevant Electoral Rule has recently been amended partially
in favour of political prisoners. See Appendix P, .

1 7These offences and corrupt practices refer to bribery, undue
influence, fulse personation, unauthorized expenditure, elc., in
connection with elections. They will be discussed later on.
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Commissioners or by a Magistrate in a judicial proceeding,
to be false in any material respect, neither the candidate
not his election agent is eligible for election or nomination
for five years from the date of such election.?

It is provided, however, that the disqualifications noted i
the last two paragraphs may be removed by an order of the -
Governor-General in Council or of the local Government,
as the case may be.

’

SPECIAL QUALIFICATIONS

_ We shall now deal with the special qualifications neces-
- sary for election to the different legislative bodies.

COUNCIL OF STATE 2

1. No person is eligible for election as a member of the
Council of State to represent a general constituency—

(2) in the United Provinces or in Assam, unless his
name is on the electoral roll of a general constituency i
the same province ;

(6) in Madras, Bombay, Bengal, the Punjab or Bihar
and Orissa, unless his name is on the electoral roll of the
. constituency or of another constituency in the same

province and ‘of the same communal description as that
by which he desires to be elected '; and

(¢) in the Central Provinces or in Burma, unless his
name is on the electoral roll of the constituency.

2. No person is eligible for election as a member of
the Cou_ncil of State to represent a special constituency
unless his name is on the electoral roll of the constituency.

* Special constituency ' here means a European Commerce
constituency.

. “General constituency’ means a General constituency
in the case of the Central Provinces and Burma, or a non-

* Rules 5(4) and 22{4) of each set of Kl .
® The Council of St Llectoral Rules. .
(Extra), July 30, 1923?te Electoral Rule 6—7#he Gazetle of Indic
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Muhammadan, Muhammadan, or Sikh constituency, in the
case of the other provinces.

LEGISLATIVE ASSEMBLY !

1. No person is eligible for election as a member of
-the Legislative Assembly to represent a general consti-

tuency other than a constituency in the province of Burma
or the Delhi constituency, unless his name is on the
electoral roll of the constituency or ‘of a constituency
situate in the same province and prescribed for elections
to the provincial Council by Rules under section 72(A) ot
the Act’, and happens to be a non-Muhammadan, Muham-
madan, Sikh or European in the case of a non-Muhamma-
dan, Muhammadan, Sikh or European constiluency respec-
tively in the province of Madras, Bombay, Bengal, the
Punjab, Bihar and Orissa or the Central Provinces.

2. No person is qualified for election as a member of
the Legislative Assembly to represent a special consti-
tuency or a constituency in the province of Burma or
Delhi unless he is registered as an elector of the
constituency. - .

* General constituency ' here means a non-Mubhamnadan,
Muhammadan, European, non-European, Sikh or the Delhr
constituency.

* Special constituency ' means a Landholders or Indian
‘Commerce constituency.

MADRAS LEGISLATIVE COUNCIL 2

1. No person is eligible for election as a member of the:
Couneil to represent a general constituency unless his name
is on the electoral roll of the constituency or of any
other constituency in the province; and unless he is him-
self a non-Muhammadan, Muhammadan, Indian Christian..

! The Legislative Assembly Electoral Rule 6.
-# The Madras Legislative Council Electoral Rule §.
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European or Anglo-Indian in the case of a non-Muhamma-

dan, Muhammadan, Indian Christia|n, European or Anglo-

Indian constituency respectively.

2. No person is eligible foreelection as a member of

the Council to represent a special constituency unless he is
registered as an elector of the constituency.

* General constitiuency’ here means a non-Muhammadan,

Muhammadan, Indian Christian, European or Anglo-Indian °
-constituency.

-* Special constituency ' means a Landholders’, University,
Planters!, or Commerce and Industry constituency.

BOMBAY LEGISLATIVE COUNCIL!

1. A person to be eligible for election as a member of
the Council to represent a general constituency—

(a) must have his name registered on the electoral

roll of the constituency or of any other constituency in the
province ;

(6) must have, ‘for the period of six months immedi-
ately preceding the last date fixed for the nomination of
«candidates in the constituency, resided in the constituency
or in* a division any part of which is included in the
constituency’ ; and :

(¢) must be himself a non-Muhamimadan, Muham-
madan or European in the case of a ‘non-Muhammadan,
Muhammadan or European constituency respectively :

Provided that * (i) for the purposes of clause (&)
the City of Bombay shall be deemed to be a division, and
that (ii) nothing in clause (4) shull be deemed to render
ineligible for election any person who has held office as a

‘ Minister, within the period of six months referred to in that
clause.’ :

2

-

No person is eligible for election as a member of
* The Bombay Legislative Council Electoral Rule 6. -
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the Council to represent a special constituency unless he is
registered as an elector of the constituency.

* General constituency ' here means a non-Muhammadan,
Muhammadan, or European constituency.
¢ Special constituency ' means a Landholders’, University,
or Commerce and Industry constituency.

THE BENGAL LEGISLATIVE CoUNCIL!

1. A person to be eligible for election as a member of
the Council to represent a general constituency must have
liis name registered on the electoral roll of the constituency
or of any other constituency in the province and must, in
the case of a non-Muhammadan, Muhammadan, European
or Anglo-Indian constituency, be himself a non-Muham-
madan, Muhammadan, European or Anglo-Indian, as the
case may be. .

2. No person is eligible for election as-a member of
the Council to represent a special constituency unless he is
registered as an elector of the constituency.

* General constituency ’ here means a non-Muhammadan,
Muhammadan, European, or Anglo-Indian constituency.

* Special constituency * means a Landholders’, University,
or Commerce and Industry constituency.

THE UNITED PROVINCES LEGISLATIVE COUNCIL?

1. No person is eligible for election as a member of
the Council to represent a general constituency other than
the European constituency, unless he is registered as an
elector of the constituency or of any other constituency in
the province other than the European constituency.

2. To be eligible for election as a member of the
Council to represent a special constituency or the European

* The Bengal Legislative Council Electoral Rule 6.
® The United Provinces Legislative Councit Electoral Rule 6.
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constituency, a person must have l}is name registered on
the electoral roll of the constituency.

¢ General constituency * here means a non-Muhammadan,
Muhammadan, or European constituency.

*Special constituency ' means Talukdars’', Agra Land-

holders’, University, or Comnerce and Industry consti-
tuency.

l THE PUNJAB LEGISLATIVE COUNCIL!

1. No person is eligible for election as member of the
Council to represent a general constituency, unless he is
tegistered as an elector of the constituency or of any other
.constituency in the province and unless he is himself a
non-Muhammadan, Muhammadan or Sikh in the case of a

non-Muhammadan, Muhammadan or Sikh

constituency
respectively.

2. No person is eligible for election as a member of
the Council to represent a special constituency unless he 1s
registered as an elector of the constituency.

*General constituency’ means 4o non-Muhammadan,
‘Muhammadan, or Sikh constituency,

‘ Special constituency ' means a Landholders', University,
“Commerce, or Industry constituency,

"THE BIHAR AND ORISSA LlEC(:ISLATlVE counciL?

1. No person is eligible for election as a member of the
Council to represent a general constituency unless his
name is registered on the electoral roll of the constituency
or of any other constituency in the province and unless he
is himself a non-Muhammadan, Muhammadan, or European

in the case of a .non-Muhammadan, Muhammadan, of
European constituency respectively,

* The Pun

jab Legislutive Council :
2 fheto ncil Electoral Rule 6.

ar ang Orissa Legislative Council Electoral Rule 6.
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. "
2. No person is eligible for €lection as a member of
the Council to represent a special constituency unless he is
registered as an elector of the constituency.
- * General constituency ’, here means a non-Muhammadan,
Muhammadan, or European constituency. '
* Speciul constituency ' means a Landholders’. University,
Planting, or Mining constituency.

THE CENTRAL PROVINCES LEGISLATIVE COUNCIL'®

1. A person to be eligible for election as a member of
the Council to represent a general constitnency—

(2) must have his name registefed on the electoral
roll of the constituency or of any other constituency in
the province ; )

(6) must possess a place of residence in a district, any
Part of which is included in the constituency or, in the case
of an urban constituency, in any such district or within two
miles of the boundary of the constituency ; and

~ "{r) must be a non-Muhammadan or Muhammadan m
the case of a non-Muhammadan or a Muhammadan consti-
tuency respectively. _ '

2. No person is eligible for elec .
the Council to represent a special constituency unless he is
Tegistered as an elector of the constituency.

‘ Place of residence’ in Sub-rule 1 (5} above means actual
dwelling in a house or part.of a house for an aggregate
period of not less than 180 days during the calendar year
preceding that in which the electoral roll is first published;
OF Maintaining for the same period a house, or part of @
house, as a dwelling.

‘General constituency * means a nen-Muhammadan or
Muhammadan constituency. .

tion as a member of

* The Central Provinces Legislative Council Electoral Rule 6
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¢ Special constituency * means a Landholders’, University.
Mining, or Commerce and Industry constituency.

THE ASSAM LEGISLATIVE COUNCIL!?

A person is not eligible for election as a member of the
Council to represent— _

(1) the Shillong Constituency or a non-Muhammadan
or Muhammadan rural constituency unless his name is
registered on the electoral roll of the constituency or of
another constituency in the province ; or

{2) a Planting, or Commerce and Industry constitu-

ency unless his name is registered as an elector of the
constituency.

! The Assam Legislative Council Electorat Rule B,



CHAPTER VI

THE ELECTORAL ROLL!

General conditions of registration as an elector—Basis of franchise
in a general constituency ;: In the case of the Council of State—lIn
the case of the Legislatiye Assembly—1ln the case of the Provincial
Legislative Councils—The preparation of the electoral roll—The
amendment of an electoral roll—Electoral Regulations.

A person is entitled to have his name registered on the
electoral roll of a constituency, if such person has the
qualifications required of an elector of that constituency
and is not subject to any of the following disabilities,?
namely :— :

(1) is not a British subject; or . *
(2) is a female ® ; or )
(3) has been declared by a competent court to be of

unsound mind ; or -
(4) is under twenty-one years of age.

* Electoral Rules and Regulations, Part 11— The Gazeile of India
{Extra.), July 30, 1923,

2 Electoral Rule 7 {1) of each set of Electoral Rules.

* ' We are satisfied that the social conditions of India make it
premature to extend the franchise to Indian women at this juacture,
when so large a propolttion of male electors require education in the
use of & responsible vote,

Further, until the custom of seclusion of women, followed by
many classes and communities, is relaxed, female suffrage would
hardly be a reslity ; it would be out of harmony with the conserva-
tive feeling of the country; and it would involve great difficulties
in the actual recording of votes. . . . Atthe next revision (as
contemplated by the Joint Report} of the constitutions of the
Councils the matter should be reconsidered in the light of the
experience gained of the working of the electoral system and of
social conditions as they then exist’.—Report by the Franchise
Commiittee, para. 8. )

This disqualification on the ground of sex has been removed in
Madras and Bombay so far as the elections to the local Legislative
Councils are concerned.

4
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1t is provided, ! however, that, so far as the Ruler of a
State in India or any subject of such a State is concerned_.
a Local Government may remove, subject to such condi-
tions as it may prescribe, the disqualification arising from
not being a British subject.

It is further 2 provided that the sex disqualification fo.t
registration as voters for a Provincial Legislative Council
must be removed by the Local Government concerned, if a
resolution is passed to that effect bj the local Legislative
Council ¢ after not less than one month’s notice has been
given of an intention to move such a resolution.” Similarly,
the right to vote for election to the Council of State or to
the Legislative Assembly must be conferred upon women
generally or ary class of women, if an affirmative tesolution
is passed to that effect by the Council or the Assembly,
as the case may be, and if they are .not disqualified for
registration as electors for the Legislative Council of their
province on the ground of their sex.

No person ? is entitled to have his name registered on
the electoral roll of more than one general constituency
and, consequently, no person can vote at any geneml
election in more than one general constituency.*

If any person * is convicted of an oHence under Chupter
IX(A) of the Indian Penal Code punishable with imprison-
ment for a period exceeding six months or is reported by-
Election Commissioners speciaily appointed for the purpose,
‘ as guilty of a corrupt_practice ¢ as specified in Part I, or
in paragraph1, 2 or 3 of Part I1, of Schedule V' to Electoral
Rules, he is disqualified from voting for a period of five

? Tlectoral Rule 7 {1) of each set of Electoral Rules,
® Jbid, :

? Proviso to Electoral Rule 7 (1).
* Electoral Rule 10 (1), proviso {a).
® Electoral Rule 7 (2L

® The offences and corr

' : upt practices, referred to in the sentence
are bribery, undue influence, false personation, etc. ’
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years from the date of the conviction or the report by the
“Commissioners, as the case may be; and if any person is
adjudged guilty by such Commissioners of any  other
corrupt practice, he is similarly disqualified for a period of
three years. But this disqualification against any person
may be removed by the Governor-General in Council or by
the Local Government, as the case may be.
The quaiifications of an elector for a general! constitu-
ency are based,
(A) in the case of the Council of State,? on—
1. residence, or residence and community, :md
2. (a) the holding of land, or
(#) payment of income-tax, or
. {¢) past or present memberblnp of a legislative
body, or
(d) past or present tenure of office on a local
authority, or
(¢} past or present University dlstmctlon, or
() the tenure of office in a co-operative banking
society, or
(g) the holding of a title conferred for I1terary
merit ;
s B) in the case of the Legislative Assembly,® on—
1. community,
2. residence, and
3. (a)the ownership or occupation of a bu:ldmg, or
() assessment to or payment of municipal or
cantenment rates or taxes or local cesses, or
(¢) assessment to or payment of income-tax, or
(d) the holding of land, or
(¢) membership of a local body ; and

! The qualifications of electors for special constltuencles have been
stated in chapters vii-x.

* The Council of State Flectoral Rule 8 (1},

3 The Legislative Assembly Electoral Rule 8 (l).
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(C) in the case of a Provincial Legislative Council,®
generally on—
' 1. community,
2. residence, and
3. (a) occupation of a house, ot -
(5) assessment to property-tax, tax on companies
or profession tax, or
(¢) assessment to income-tax, ofr
. (d) military service, or '
(¢) the holding of land, or,
(f} as in the case of Bengal, Assam and Bihar
and Orissa, the payment of local rates.? ’
An electoral roll is prepared for every constituency,’ on
which are entered the names of all persons entitled to be
registered as electors for that constituency. It has to be-
published in the constituency. Any mistake or omission
in the preparation of the electoral roll is to be brought to
the notice of the Revising Authority for correction.* His
decision with regard to any point of dispute is final ® and
the electoral roll amended in accordance therewith is
republished. It comes into force from the'date of such-
republication and continues in force for a period of three
years at the end of which period a fresh roll is to be
prepared.® This is the ordinary rule. It is provided,
however, against it that the Governor-General in Council
or a Local Government, as the case may be, may direct the

preparation of a fresh roll at any time before the comple-_
. tion of the three years.” )

: Provincial Legistative Councils Electoral R'ule B (1}.
., &g, payment of cesses under the Cess Act, 1880 ; payment of
Chaukidari tax or Union rate under the Village Chaukidari Act,
1§70, or uader the Bengal WVillage Self-Government Act, 1919;
;&;s;:sAszenltgs% tax in adUng)n ulnder Chapter 111 of the Bengal Munici:
\ct, » or under Section 47 of the Bi iss i
Agng:nstrati\'el\ct, o of the Bihar and Orissa Village

ectoral Rule 9 (1) * Ibg

L e ] Y . ., 9 (1),
Itid., 9 (3). \" fbid., 9 (4). Y ibid,, 9 (4).
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- If a constituency is required to elect a member or
'members after an electoral roll has ceased to be effective
and before a fresh roll has been prepared, the old electoral
roll will remain valid for the purposes of the particular
election.!?

Notwithstanding anything that has been said before, any
person may apply to the proper authority for the amend-
ment of an electoral roll for the time being in force and
the Governor-General in Council or a Local Government,
as the case may be, may order the preparation of a list of
amendments thereto, if necessary.?

Every Local Government? is required to make regul.m(ms
providing for—

. (1) the authority by whom the electoral roll is to be
prepared and the particulars to be contained in the roll ;

(2) the time for the preparation of the roll ;

(3) the publication of the roll;

{4) the manner in which and the time within which
‘the claims and objections may be preferred : ' .

(5) the constitution and appointment of Revising
Authorities to dispose of claims and objections ;

(6) the manner in which notices of claims or objections
should be published ; and

~ (7) the place, date and time at which and the manner

in which claims or objections should be heard.

These regulations made by a Provincial Government for
the purpose of elections to the Provincial Legislative
Council will also apply, unless the Governor-General in
‘Council otherwise directs, for the purpose of elections
within that Province to the Council of State or to the
Legislative Assembly.+ -

? Electloral Rule 9 (5).

* fbid,, 9 (6).

3 Electoral Rule 9 (2).

* The Council of State or the Legislative Assembly Electoral
Rule 9 (2},



CHAPTER VII

ELECTORS FOR THE COUNCIL OF STATE'!

Qualitications required of electurs for the Council of State in
Madras—In Bombay—In Bengal—In the United Provinces—In the:
Punjab—In Bihar and Orissa—In the Central Provinces—In Assam—
lo Burma—The Electoral Rule with regard to joint families.

In-this and the three foliowing chapters we shall state, as
briefly as possible, the gualifications of electors for the
different legislative bodies. We take up first the guestion
of the franchise qualifications for the Council of State. As-
will be seen below, they are very high and vary consider-
ably from province to province and from one part of
a province to another according to the variation in local
circumstances, '

. MADRAS 2 <

A person is qualified as an elector fur a general constitu-
ency who resided in the Presidency of Madras for not
less than 120 days in the previous year ¥ and who—

(1) has in the Presidency an estate the annual income
of which is not less than Rs. 3,000 ; or
(2) is.a pattadar or inamdar of land in the Presidency

on which the assessment, including the water rate, is not
less than Rs. 1,500 ; or :

(3) receives from Government a malikana allowance
the annual amount of which is not less than Rs. 3,000; or

(4) was in the previous year assessed on his own

account to income-tax on a total income of not Jess than
Rs. 20,000; or

.{3) is or has been a non-official member of

* ¥ The Council of State Electoral Rule §

; ; = e 8, Schedule I1. zelle

Ofglfulg;t;‘(vi}?)xtra.), J'uly 30, 1923, * Schedule II,ePalrt IT,!’\E'tfl;:a:’
us year ' meaans the f i : vt N

the electoral roll for. tne tei::ll;al:)t:al year preceding that in which

ublished. ‘The . Ing under preparation is first
ll:],te]' on, expression has been used in this sense several times.
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either Chamber of the Indian Legislature or was a non-
official member of the Indian Legislative Council as
constituted under the Government of India Act, 1915, or
any Act repealed thereby, or is or has been at any time a
non-official member of the Madras Legislative Council ; or

(6) is or has been _a non-official President of the
Madras Municipal Council or of a District Board or Taluk
Board constituted under the Madras Local Boards Act,
1884, or the Madras Local Boards Act, 1920, or is the
non-official Vice-President of the said Council or of a
District Board ; or

(7) is or has been the non-official Chairman or is the
non-official Vice-Chairman of a Municipal Council constitu-
ted under the Madras District Municipalities Act, 1884, or
the Madras District Municipalities Act, 1920 ; or

(8) is or has been a member of the Senate or a Fellow
or an Honorary Fellow of any University constituted by
law in British India; or -

(9) is the non-officlal President or Vice-President of
any Co-operative.Central Bank or Co-operative Banking
Union ; or

(10} is recognized by the Government as the holder of
the title of Shams-ul-Ulama or of the title of Mahamaho-
padhyaya. _ ‘

: BOMBAY !

General A person is qualified as an elector for a

constile- - general constituency who has place of residence®

cacles. in the constituency and who— .
(1) is in Sind either a -Jagirdar of the first or secon

1 The Council of State Electoral Rule 8, Schedule II, Part 1I,
Bombay. : . ) )

2 A person is deemed to have a place of residence in a constituency
if he (1) ordinarily lives in the constituency. or (ii) has a family
dwelling house in it and occasionally occupies it, or (}n) maintains
in the constituency a dwelling house, ready for occupation, in charge
of servants and occasionally occupies it.
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class or a Zamindar who, in each of the three previous®
revenue years, paid not less than Rs. 2,000 as Jand
revenue on land situated in any district in Sind ; or

(2) is a Deccan Sardar or a Guzarat Sardar ; or

(3) is a sole alienee of the right of Governmerit to the
payment of rent or land revenue of not less than Rs. 2,000
or a Talukdar“or a co-sharer holding on talukdari tenure
land assessed to land revenue of not less than Rs. 2,000,
or a Khot paying not less than Rs. 2,000 as land revenue;
or

{4) is a holder of land assessed to land revenue of not
less than Rs. 2,000; or

(5) was in the previous financial year assessed to
income-tax on an income of not less than Rs. 30,000 ; or

(6) has any of the qualifications specified in clauses (5),
(8) and (10) in the case of the Madras Presidency ; or

(7) is or has been the President of the Municipal
Corporation of the City of Bombay, or is or has been the
non-official President or is the non-official Vice-President
of a City Municipality or of a District Local Board
established under the Bombay Local Boards Act, 1884.

Both in Bombay and Madras no person other than a

Muhathmadan is qualified to be an elector for a Mubam-
madan constituency? and no Muhammadan is qualified to
be an elector for the non-Muhammadan constituency.

Special Constiluency

" A person is. qualified as an elector for the Bombay
Chamber of Commerce constituency who is a member of
that Chamber and has a place of residence in India.

" i.e. previous to the year in which the électoral 1l £ time
being under preparation is first published, ol for the ‘
" %Iin Bombayt

here are two Muhammad 5t1 i i
) an con H
there is only one, stituencies; in Madras,
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-

RENGAL 1 -

General Constituencies—Non-Muhammadan

A person is qualified as an elector for a npon-Muhamma-
dan constituency who is neither a Muhammadan nor a
European and who has a place of residence within the
constituency, and who—

(1) (a) in the Burdwan or the Presidency Division paid
during the previous 2 year on his own account as a pro-

" prietor land revenue amounting to not less than Rs. 7,500,
or road and public works cesses amounting to not less than
Rs. 1875; or

{(¢) in the Dacca, the Rajshahi or the Chittagong
Division paid during the previous year, on his own account
45 a proprietor, land revenue amounting to not less than
Rs. 5,000 or road and public works cesses amounting to not
less than Rs. 1,250; or

(2) (&) was in the previous year assessed to income
tix on an income of not less than Rs. 12,000; or

(8) is a member of a firm which in the previous
year was assessed to income-tax and whose share of the
firm’s income on which the income-tax was so assessed was
not less than Rs. 12,000; or

(3)~ has any of the gualifications mentioned in clavses
{3) and (8) in the case of Madras; or,

(4) is or has been the non-official Chairman or is the
non-official Vice-Chairman or Deputy-Chairman of the
Corporation of Calcutta, or is or has been the non-official
Chairman or is the non-official Vice-Chairman of a Munici-
pality constituted under the Bengal Municipal Act, 1884, or
of a District Board established under the Bengal Local
Self-Government Act, 1885; or

* I'he Council of State Electoral Rule 8, Schedule II, Part III,

Bengal. '
- 2 See the note on it in the case of Madras.
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(53) is the non-official Chairman, Ueputy-(jlmirman.or'
Vice-Chairman of any Co-operative Central Bank or Union.
or Provincial Federation; or

(6) is the holder of the title of Mahamahopadhyaya.

Muhammadan Constitvency

A person is qualified as an elector for a Muhammadan
constituency who is a Muhammadan and has a place of
residence within the constituency and who— .

{1) paid during the previous ! year, on his own account
as a proprietor, land revenue amounting to not less than
Rs. 600 or road and public works cesses amounting to not
less than Rs. 125; or

(2) (@) was in the previous year assesscd to income-tiax
on an income of not less than Rs. 6,000 or

(6) is a member of a firrm which in the previous
year was assessed to income-tax and whose share of the
firm’s income on which income-tax was so assessed was
not less than Rs. 6,000; or

(3) has any of the qualifications mentioned in clauses

(3), (4) and (5) above in the case of the non Muhammadan
constituencies ; or .

(4) is the holder of the title of Shams-ul-Ulmna:

Special Constituency

A person is qualified as an elector for the Bengal
Chamber of Commerce constituency who has a place of
residence in India and is a Chamber member of that
Ch.amber Or a person entitled to exercise the rights and
privileges of Chamber-membership on behalf of and in the
name of any firm, company or other corpotration.

* See the note on it in the case of Madras,
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THE UNITED PROVINCES!.

Non-Muhammadan and Muhammadan Constituencies

A person is qualified as an elector for a general consti-
tuency who has a place of residence in the constituency
and who—

(1) is the owner of land in the constituency in respect
of which land revenue amounting to not less than Rs. 5,000
per annum is payable; or

{2) is the owner of land in the constituency free of
land revenue, if the land revenue nominally assessed on
such land in order to determine the amount of rates
payable in respect of the same, either alone or together
with any land revenue payable by him as owner in respect
of other land in the constituency, amounts to not less than
Rs. 5,000 per annum; or

(3) was in the previous year absessed to mcome-ta\ on
an income of not less than Rs, 10,000; or.

(4 has any of the qualifications mentioned in clauses
(5), (8) and (10) in the case of Madras; or :

(5) is or has been the non-official Chairman or is the
non-official Vice-Chairman of a Municipality constituted
under the United Provinces Municipalities Act, 1916, or of
a District Board constituted under the United Provinces.
District Boards Act, 1906; or

(6) is or has been the President of a Chamber of
Commerce in the United Provinces ; or

(7) is the non-official President or Vice-President of a
Co-operative Central Society.

A Muhammadan alone is gualified to be an elector
for a Myhammadan constituency; and no' Muhammadan:
i§ qualified to be an elector for a non- Muhammadan.

constituency.

! The Council of State Electoral Rule 8, Schedule II, Part IV.
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THE PUNJAB!

Non-Muhammadan, Mukammadan and Sikh Coustituencics

A person is qualified as an elector for a general consti-

tuency who resides in the consituency and who—

(1) is the owner or Crown tenant of Jand assessed to
land revenue of not less than Rs. 750 per annum ; or

(2) is an assignee of land revenue amounting to not
Iess than Rs. 750 per annum; or

(3) was in the previous year assessed to income-tax on
.4n income of not less than Rs. 15,000; or

{4) has any of the qualifications. mentioned in clauses
{5), (8) and (10) in the case of Madras; or

(5) is a Provincial Punjab Darbari; or

(6) is the non-official President or Vice-President of
any Central Co-operative Bank or Union; or

(7) is or has been the non-official President or Vice-
President of any Municipal Committee established under
the Punjab Municipal Act, 1911, which has a population of
20,000 or over, or which is situate at the head-quarters
station of a district, or is or has been the non-official
‘Chairman or Vice-Chairman of a District Board constituted
under the Punjab District Boards Act, 1883,

No person is qualified as an elector for a Muhammadan

constituency who is not a Muhammadan or for the Sikh
constituency who is not a Sikh; and no Muhammadan or

Sikh is qualified as an elector for the non-Muhammadan
constituency.

BIHAR AND ORISSAZ

Nqn-Muha_:}zmadan Constituency

1:1 person is qualified as an elector for the non-Muham-
ma

an constituency who is not a Muhammadan and who

v

* Electoral Rule 8, Sci
* Dbid., Part VI? s Scnedule 1L, Part V.
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has a place of residence in the province of Bihar and Orissa
and who— 7
(1) holds in his own right an estate or estates for
which an aggregate amount of not less than Rs. 300 as
local cess or an aggregate amount of not less than Rs. 1,200
as land revenue is payable per annum ; or
(2) holds in his own right a tenure or tenures for which
an aggregate amount of not less than Rs. 300 as local cess.
is payable per annum either directly to the Government or
through a superior landlord ; or
(3) was in the previous! year assessed on his own
. account to income-tax on an income of not less than
Rs. 12,800 ; or
(4) has any of the qualifications mentioned in clauses
- (8) and (8) in the case of Madras; or
{5) is or has been the Chairman or the Vice- Chairman
of a Municipality, or of a District Board, or of a District
Committee, or is or has been the President or is the Vice-
President of a Municipal Committee, or is or has been the
Chairman of a District Council ; or
(6) is the holder of the title of Mahamahopadhyaya.

Muhammadan Constituency

A person is qualified as an elector for the Muhaminadan
Constituency who is a Muhammadan and has a place of
residence 2 in the province of Bihar and Orissa and who—

(1) holds in his own right an estate or estates for
which an aggregate amount of not less than Rs. 750 as land
revenue or an aggregate amount of not less than Rs.187-8-0
as local cess is payable per annum ; or

(2) holds in his own right a tenure or tenures for which
an aggregate amount of not less than Rs. 187-8-0 per

1 See the note on it in the case of Madras.
* See the note on it in the case of Bombay.
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annum is payable as local wcess either directly to
Government or through a superior landiord ; or

(3) was in the previous' year assessed on his own
account to income-tax on an income of not
Rs. 6,400 ; or _

(4) has any of the qualifcations specified in clauscs
(4) and (5) above in the case of the nun-Muhammadan
-constituency ; ot

(5)" is the holder of the title of Shams-ul-Ulama.

less than

THE CENTRAL PROVINCES?

A person is qualified as an elector for the CUentrad
Provinces constituency who has a place of residence? in
the constituency and who—

(1) holds in proprietory right land, the land revenue or
kamil-jama of which is not less than Rs. 3,000 ; o1

(2} was in the previous year assessed to income-tax on
an income of not less thas Rs. 20,000 or

(3) has any of the qualifications mentioned in clauses
(5), (8) and (10) in the case of Madras ; or :

(4) is or has been the non-ofticial President of a
Municipal Committee or the non-official Chairman of a
District Council.

Assamt

Non-Muhammadan and dlubammadan Constiticneivs

A person is qualified as an elector {or either of the
general constituencies who has 2 place of residence® in
the province of Assam and who—

(1) is liable to. pay annually not less than Rs. 2,000
land revenue or not less than Rs. 200 as lucal rate ; or

2
(2} was in tbe previous year assessed to income-tax on
an income of not less than Rs. 12,000, or

as

: S5ee the note oﬁ\ it in the case of Mudras,
(Tounml of Statd _ Electoral Rule 8, Schedule I, Part VI,
in the case of Bum bay.

Hlectoral Rule 8, Sehedule 11, Part V111,
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3) has any of the qualifications mentioned in clauses
{3), (8) and (10} in the case of Madras; or

(1) is the non-official Chairman of any Central
‘Co-operative Bank or Banking Union ; or

(5) ts or has been a non-official Chairman of Commis-
sioners appointed in Assam under the Bengal Municipal Act,
1876, or of a Municipality established in Assam under the
Bengal Municipal Act, 1881, or of a Local Board established
under the Assam Local Self-Government Act, 1915,

No person other than a Muhammadan is qualified as an
elector in the Muhammadan constituency, and no Muham-
madan is qnalified as an elector in the non- \Iuhamlmldan
-consntuen(.v :

BurMmat

The General Constituency

A person is qualified as an elector for the Burma
constituency who has a place of residence? in the province
of Burma and who—

(1) paid during the previous year land revenue
amounting to not less than Rs. 300 ; or

(2) was in the previous year assessed to income-tax on
an income of not less than Rs, 3,000 ; or

(3) has any of the qualifications mentioned in clauses
(5), (8) and (10) if: the case of Madras ; or '

(4) is the non-official Chairman or Vice-Chairman of a
{LCo-operative District Central Bank, or

(5) is or has been the President or Vice-President of
the Rangoon Municipal Committee or is or has been the
President or is the Vice-President of any other Mumup'ﬂ
Committee, or of a District Council. :

1 The Council of State Electoral Rule 8, Schedule 11, Part 1X.
% See the note on it in the case of Bombay.
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The Eunropean Commerce Constituency

Any person is qualified as an elector for the Burma
Chamber of Commerce constituency who has a place of

residence in Burma and is a Chamber member of that
" Chamber or a person entitled to exercise the rights and
privileges of Chamber-membership on behalf of and in the
name of any firm, company, or other corporation.

Joiut Familics

The rule with regard to joint families is as follows :—
Where property is held or payments are made jointly
by the members of a joint family, the family is to be
adopted as the unit for deciding whether the requisite
qualification for registration as elector exists in the
particular case; and if it does exist, the person qualified

will be the manager of the family or the member authorized
in that behalf by the family concerned, -



CHAPTER VIII

ELECTORS FOR THE LEGISLATIVE ASSEMBLY?

Qualifications required of electors for the Legislative Assembly in
Madras—In Bombay—In Bengal—In the United Provinces—In the
Punjab—In Bihar and Orissa—In the Central Provinces—In Assam—
In Burma—In Delhi. ’

As we have noticed in the case of the Council of State,
the franchise for the Legislative Assembly is not based
upon any uniform principle, but varies widely from
-province to province and, to a less extent, from one part of
a province to another.

MADRASZ

General Constituencies

A person is qualified as an elector for the Madras City

constituency who is neither a Muhammadan nor

Madras City a European and who resided in the constituency

f:::g for not less than 120 days in the previous year?
and who—

(1) was in the previous year assessed to an aggre-
gate amount of not less than Rs. 20 in respect of one or
more of the following taxes, namely, property tax, tax
on companies, or profession tax; or

(2) was in the previous year assessed to income-tax.

-

1 The Legislative Assembly Electoral Rule 8, Schedule . 7Tie
Gazetle of India (Extra.), July 30, 1823., .

2 Klectoral Rule 8, Schedule II, Part I, Clause 6 ; #bid. '

3 ¢ Previous year' means the financial year preceding that in
which the electoral roll or the list of amendments thereto, as the
case may be, for the time being under preparation is first published.
‘The expression hans been used in this sense in subsequent pages.

5



66 THE INDIAN CONSTITUTION

A person is qualified as an elector in any other general con-

. stituency ! who resided in the constituency for not
Rufl:_ less than 120 days in the previous year and who—
f:::c'i;s. (@) is registered as a ryotwari pattadar or as

an inamdar of land of which the annual rent
value is not less than Rs. 50; or

(6) holds on a registered lease under a ryotwari
pattadar or inamdar land the annual rent value of which
is not less than Rs. 50; or

(¢) is registered jointly with the proprietor under -
Section 14 of the Malabar Land Registration Act, 1895, as

the occupant of land of which the annual rent value is
less than Rs. 50; or

(d) is a landholder holding an estate of which the
annual rent value is not less than Rs. 50; or

(¢) holds as ‘ryot’ or as tenmant under a landholder,
land of which the annual rent value is not less than Rs. 50 ; or

{(f) was in the previous year assessed to income-tax ; or

(g} was in the previous year assessed in a Municipality
included in the constituency to an aggregate amount of not
less than Rs. 20 in respect of one or more of the following

taxes, namely, property tax, tax on companies, or profession
tax.

No Muhammadan or European is qualified as an elector
for a non-Muhammadan constituency ; and a person is
qualified as an elector for a Muhatnmadan or European

constituency according as he is a Muhammadan or

a
European.

Special Constituencies

Land. A person is qualified to be an elector for the
hoider’  1andholders’ constituency 2 if his name is on -
consli»

‘u::q' the electoral roll of any landholders’ consti-

tuency of the Madras Leg:alatwe Council.

- * Electoral Rules Sched .
2 Part 1, Clause 8. chedule II, Part 1, Clause 7.
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Every Indian and one duly authorized representative of -
. every Indian partnership are qualified as electors
Tae ludian for the Indian Commerce constituency ! if such
Commerce Yy
consti- . persons resided in the Presidency for not less
duency. than 120 days in the previous year, and if he or
the partnership, as the case may be, was assessed to
income-tax in the previous year on an income of not less
than Rs. 10,000 derived from business, within the meaning
of the Indian Income-tax Act, 1922,

*Indian partnership’ means any non-European joint
family, or any firm, association or company of which no
partner or director is a European. .

The rule with regard to joint families® in respect of
elections to the Legislative Assembly is practically the
same as in the case of the Council of State.

"A person is qualified as an elector either in his personal
«apacity or in the capacity of a representative of a joint
family or of joint pattadars, but not in both capacities.

BOMBAY?
General Constiluencies

A person * is gualified as an elector for a non-Mubam-
madan or Muhammadan constituency who, on

Neon-

Murtlmmma- the first day of January preceding the date of
dan and  publication of the electoral roll, had a place
«an consti- of residence within the constituency or within a
tuencles. oo ntiguous constituency of the same communal

«lescription and who—

(1) in the case of the Sind constituencies, held in his
own right on the first day of Januvary aforesaid, land on
which, in any one of the five revenue years previous to the

* Part 1, Clause 9.

* Leg:shtwe Assembly Electoral Rule 8, Schedule i1 Par: I,
Cilause 3. :

2 1bid., Part 11,

“* Part II, Clause 6.
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- publication of the electoral roll, ¢ an assessment of not less
than Rs. 37-8-0 land revenue in the Upper Sind Frontier
District and of not less than Rs. 75 land revenue in any
other district ' had been paid ; or . .

(2) in the case of any other constituency, held in his
own right, on the first day of January aforesaid, land
‘assessed at, or of the assessabic value of, not less than
Rs. 37-8-0 1and revenue in the Panch Mahals or Ratnagiri
District and not less than Rs. 75 land revenue elsewhere’; or

(3) was on the aforesaid date the alience of the right of
Government to the payment of rent or land revenue,
amounting to Rs. 37-8-0 in the Panch Mahals or Ratnagiri
or Upper Sind Frontier District and of Rs. 75 elsewhere,
or was a Khot or a sharer in a Khoti village in the consti-
tuency or a sharer in a bhagdari or narvadari village in the
constituency, responsible for the payment of Rs. 37-8-0 as
land revenue in the Panch Mahals or Ratnagiri District and
Rs. 75 as land revenue elsewhere ; or

(4) was assessed to income-tax in the previous year.

A person is qualified as an elector for the

::':HE.:';:;“' Bombay European constituency ! whese name is

tuency. on the electoral roll of either European consti-
tuency of the Bombay Legislative Council.

Spectal Constituencies

1. A person? is qualified as an elector for the Sind
The Land. Jagirdars and Zamindars constituency who is a.
folders’ Jagirdar of the first or second class in Sind, or a
g?:sstlmeu- Zamindar who, in each of the three revenue years

. preceding the publication of the electoral roll,
paid not less than Rs. 1,000 as land revenue on land
situated in any district in Sind.

2. A person is gualified as an elector for the Deccan and
Guzarat Sardal_-s and Inamdars constituency whose name is

1 Part 11, Clause 7. 2 Part 11, Clause §.
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entered in the list for the time being in force under the
Resolutions of the Government of Bombay in the Poiitical
Department, No. 2363, dated July 23, 1867, and No. 6265,
-dated September .21, 1909, or who, on the first day of
January preceding the publication of the electoral roll, was
the sole alienee of the right of Government to the payment
.of rent or land revenue in respect of an entire village in the
Presidency of Bombay excluding Sind and Aden, or was the
sole holder on talukdari tenure of such a villa‘ge.

The members! of the Indian Merchants’ Chamber and
The Indian Bureau and of the Bombay Millowners' Asso-
Commerce  ciation and of the Ahmedabad Millowners’ Asso-
constitu-  oiation are qualified as electors respectively for
ency. . . . . .

the constituency comprising the Association of
which they are members.
BENGAL?Z

“General Constituencies

' 1. . A person? is qualified as an elector for the
Calcutta . .
Non- Calcutta non-Muhammadan  constituency who
Muhamma- i< neither a Muhammadan nor a European and
:::,,z;?s"' who has a place of residence in Calcutta and
who—

(a) during and in respect of the previous* year paid
not less than Rs. 60 as consolidated rate levied under
Chapter XII of the Calcutta Municipal Act, 1899, or as taxes
levied under Chapter XIV of that Act; :

(£) was in the previous year asseased to income-tax on
an income of not less than Rs. 5,000 ; or

(£} is a member of a firm which in the previous year
‘was assessed to income-tax and whose share of the firm's
income on which income- tax was so assessed was not less
than Rs. 5,000. :

* Part 11, Clause 9.

2 Leg:shtwe Assembly }:,Iet.toral Rule 8, Schedule II, Part II1.
Part 111, Clause 4. * See the note on it in the case of Madras.
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2. A person? 'is'qualiﬁed as -an elector for any other
general constituency who has a place of residence in the
constituency and who— . : v

(a) during and in respect of the previous Z year, or, as
the case may be, during and in respect of the Bengali year
preceding that in which the electoral roll for the time being:
under preparaticn is first published, paid not less than
Rs. 60 as'consolidated rate levied under Chapter X1l of the
Calcutta Municipal Act, 1899, or as taxes levied under
Chapter XIV of that Act; or

(0) paid, during and in respect of such year, in the
Municipality of Howrah or of Cossipore-Chitpur, municipal
taxes or fees of not less than Rs. 10, -or in any other
Municipality or Cantonment municipal -or cantonment taxes
or fees of not less than Rs. 5; or

(¢) paid, during and in respect of such year, road and
public works cesses under the Cess Act, 1880, of not less
than Rs. 5; or

(4) paid, during and in respect of such year, chaukld.m
- tax under the Village Chaukidari Act, 1870, or union rate

under the Bengal Village Self-Government Act, 1919, of’
not less than Rs. 5; or

(¢) was in the previous year‘"‘ assessed to income-tax
on an income of not less than Rs. 5,000 ;

(f) has the qualification specified in 1 (c) above in the
. case of thp Caleutta non-Muhammadan constituency.

3. A person * is qualified as an elector for the

Ig:naz:,;“_ Bengal European constituency who is a Euro-

tuency. pean and has a place of residence in the
constituency and who—

(¢) was in‘the previous year assessed to income-tax on.
an mLome of uut less than Rs 12,000, or
1 p t M B : i . | .
. Ig.i:!.“[‘ (.,laus’ 5. ? See the.note on 1t in the case of Madras.
* Part 111, Clause ‘



ELECTORS FOR THE ASSEMBLY 71

(#) is a member of a firm which in the previous year
was assessed to-income-tax and whose share of the firm's
income on which income-tax was so assessegd was not less
than Rs. 12,000.

Special Constituencies?
A person is qualified as an elector for the Bengal Land-

. holders’ constituency who has a place of resi-
The Land- '

holders’ dence in the constituency and who during the
coustitu- previous year—
ency.

(1) in the Burdwan Division or the Presi-
dency Division paid on his own account as a proprictor
land revenue amounting to not less than Rs. 6,000, or road
and public works cesses amounting to fot less than
Rs. 1,500; or
(2) in the Dacca, the Rajshahi or the Chittagong
Division paid on his own account land revenue amounting
to not less than Rs. 4,000, or road and public works cesses
amounting to not less than Rs. 1,000.
The members 2 of the Bengal National Chamber of Com-
merce and of the Marwari Association and of the
Eﬂ;,[:;t" ‘Bengal Mahajan Sabha are qualified as electors
constitu- respectively for the constituency comprising the
encies. Chamber, Association and Sabha of which they
are members. :
" THE UNITED PROVINCES?

. General Constituencies

A person * is gualified as an elector for a non-Mubhamma-
dan or Muhammadan urban constituency who

Urban is not a European and who- :
:?e':mum' (1) has a place of residence in the consti-

tuency or \wthln two m1les of the boundary
thereof, and

* Part 111, Clause 7. % part 111, Clause 9.
3 Leglslatwe Assembly Electoral Rule 8, Schedule I1, Part IV.
* Part 1V, Clause 6.
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(a) is, in any place in the area aforesaid in which a
house or building tax is in force, the owner or
tenant of a house the rental value of which is
dot less than Rs. 180 per annum ; or

(6) was, in any area in the constituency in which
no house or building tax is in force, assessed
in the previous year to municipal tax on
an income of not less than Rs. 1,000 per
anhum; or

(¢) is, in any area in the constituency in which
neither a house or building tax nor a municipal
tax based on income is in force, the owner or
tenant of a house or building of which the
rental value is not less than Rs, 180 per
annum ; or .

(d} has within the constituency any of the qualifica-
tions based on the holding of land, as stated
below, for an elector of a rural constitu-
ency; or

(2) has a place of residence in the constituency and
was in the previous year assessed to income-tax.

A person! is qualified as an elector for a non-Muham-
Rural con- fnadan or Muhammadan rural constituency who-
stituencies. 15 DOt a European and who has a place of

. residence in the constituency and—

(1) s, in an urban area included in the constituency in
which a house or building tax is in force, the owner or
tenant of a ﬁquse or building, the rental value of which is
not less than Rys. 180 per annum ; or
. (2.) was, in }n urban area included in the constituency
n which no house\ or building tax is in force, assessed in

the previous year t§ municipal tax on an income of not less
than Rs. 1,000 per a\nnum ; or

lart V, Clause

\ 1] 7-
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(3) is, in an urban area included in the constituency
where neither a house or building tax nor a municipal tax
*based on income is in force, the owner or tenant of a house
or building, the reatal value of which is not less than
Rs. 180 per annum ; or
(4) is the owner of land in the constituency in respect
©f which land revenue amounting to not less than Rs. 150
per annum is payable; or
(5) is the owner of land in the Conhtltuency free of
land revenue, if the land revenue nominally assessed on
such land in order to determine the amount of rates payable
in respect of the same, either alone or together with any
land revenue payable by him as owner in respect of other
lands in the constituency, amounts to not less than Rs. 150
Dber annum ; or
(6) being a resident in the hill pattis of Kumaun—
(a) pays land revenue or rent amounting to not less
- than Rs. 25 per annum ; or :
() is the owner of a fee-simple estate ; or
(7) being in the constituency a permanent tenure
holder or a fixed rate tenant as defined in the Agra Tenancy
Aci:,'1901, or an under-proprietor or occupancy tenant as
defined in the Oudh Rent Act, 1886, is liable to pay rent as
such of not less than Rs. 150 per annum ; or -
(8) (a) being in the constituency a tenant as defined in
the Agra Tenancy Act, 1901, or the Qudh Rent Act, 1886,
other than a sub-tenant, holds land as such in respect of
which rent of not less than Rs. 150 per annum or its
equivalent in kind is payable ; or
(6) in areas in the United Provinces in which the
Agra Tenancy Act, 1901, or the Oudh Rent Act, 1886,
not in force, holds land as a tenant in respect of which rent
of not less than Rs. 150 per annum or its equivalent in kind
is payable; or
(9) was assessed to income-tax in the previous year.
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Both in the case of the urban and rural constituencies no
person other than a Muhammadan is qualified as an electo.r
for a Muhammadan coastituency, and no Mubammadan is
qualified as an elector for a non-Muhammadan constituency.

A person! is qualified as an elector for the United

Provinces (BEuropean) constituency who is a
E',:opem Buropean and has a place of residence in the
constitu- . United Provinces of Agra and Oudh and has
eney any of the qualifications specified in (4), (5), (6).
(7), (8) and (9) above in the case of a non-Muhammadan
or Muhammadan rural constituency.

Special Constituencies ® )

A person is qualified as an elector for the United
The Land- Provinces Landholders' constituency who has

holders’ a place of residence in the constituency and—
g:‘c‘;t““‘ (1) is the owner of land in the constituency

in respect of which land revenue amounting to
not less than Rs. 5,000 per annum is payable; or
(2) is the owner of land in the constituency free of land
revenue, if the land revenue nominally assessed on such
land in order to determine the amount of rates payable in
respect of the same, either alone or together with any land
revenue payable by him as owner in respect of other lands
in the constituency, amounts to not less than Rs. 5,000 per
annum. _
THE PUNJAB3

Geueral Constituencies
A person? is qualified as an elector for a general
constituency who resides in the constituency and who—
(1) owned for the twelve months preceding the date
of publication of the electoral roll immovable property,

1 part IV, Clause 8. * pPart 1V, Clause 9.

* Legislative Assembly Electoral Rule 8, Schedule II, Part V.
* lbid., Part V, Clause 5.
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- not being land assessed to land revenue but including
ny building erected on such land, of the value of not

less than Rs. 15,000 or of an annual rental value of not
'less than Rs. 336 : ¢ provided that a person must be deemed
to have owned such property for any period during which
it was owned by any person through whom he derives.
title by inheritance’; or

(2) owns land assessed to land revenue of not less
than Rs. 100 per annum ; or

(3) is the assignee of land revenue amounting to not
-less than Rs. 100 per annum ; or

(4) is a tenant or lessee, under the terms of a lease for
a period of not less than three years, of Crown land for
which rent of not less than Rs. 100 per annum is payable:
‘ provided that, when the amount payable is assessed from
harvest to harvest, the annual rent payable by such person
must be deemed to be the annual average amount payable
by him in the three years preceding the date of publication
of the electoral roll’; or

(5) was during the financial year preceding the date of
publication of the electoral roll assessed to income-tax on
an income of not less than Rs. 5,000, ‘

No person is qualified as an elector for a Muhammadan
constitnency who is not a Myhammadan or for a Sikh
constituency who is not a Sikh, and no Muhammadan or
Sikh is qualified as an elector for a' non-Muhammadan
constituency.

Special Constituency!

A person is qualified as an elector for the land-holders”

constituency who  resides in the Punjab and
The Land-

holders’ who is— : .
constitu- (1) the owner of land assessed to land
ney. revenue of not less than Rs. 1,000 per annum ; or

-

1 Part V, Clausé 6.



76 THE INDIAN CONSTITUTION

(2) an assignee of land revenue amounting to not less
than Rs. 1,000 per annum.

BIHAR AND ORISSA?
General Constituencies

A person ® is qualified as an elector for a general consti-
Noa- tuency who has a place of residence in the .
Muhamms- constituency and—
g“’u’;;‘:“l‘m_ (1) holds an estate or estates, whether

" dan consti- revenue-paying or revenug-free or rent-free, for
tuencles.  \which an aggregate amount of not less,—
{a) in the case of land in the Patna Division, than
Rs. 30, or
(6) in the case of land in the Bhagalpur and Tirhut
Divisions, than Rs. 24, or ‘
{¢) in the case of land in the Orissa and Chota
Nagpnr Divisions, than Rs. 12,
is payable direct to the treasury as local cess; or
(2) holds a tenure or tenures which is or are valued for
the purpose of local cess at an aggregate amount of not less,—
- (@) in the case of tenures in the Patna Division,
than Rs. 400 per annum, or
() in the case of tenures in the Chota Nagpur
Division, than Rs. 300 per annum, or
(¢) in the case of tenures in the Bhagalpur Division,
than Rs. 200 per annum, or
(d) in the casc of tenures in the Tirhut Division,
than Rs. 150 per annum, or
{¢) in the case of lenures in the Orissa Dl\l'ﬂon,
than Rs. 100 per annum ; or
(3) holds land as a raiyat and pays an annual aggre-
rate rent or local cess amounting respectively— .
(@} to Rs. 160 and Rs. 5 in the Patna Division, or

! Legislative Assembly Elecloral Rule 8, Schedule 11, PPart VI,
2 1bid., Part VI, Clause 4. 7
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(6) to Rs. 96 and Rs. 3 in the Tirhut Division, or

(¢) to Rs. 64 and Rs. 2 in the Orissa Division, or

(d) to Rs. 40 and Rs. 1-4-0 in the Chota Nagpur

. Division, or v

(¢) to Rs. 144 and Rs. 4-8-0 in the  Bhagaipur and
Monghyr Districts, or

(f) to Rs. 96 and Rs. 3 in the Purnea and Santhal
Parganas Districts ; or

(4) was in the previous year assessed to income-tax
on an income of not lgss than Rs. 3,840; or )

(5) was in the previous year assessed to an aggregate
amount of not less than Rs. 15 in respect of any municipal
or cantonment rates or taxes.

No person who is not a Muhammadan is qualified as an
elector for a Muhammadan constituency and no Muhamma-
dan is qualified as an elector for -a non-Muhammadan:
fonstituency.
Special Constituency !

A person! is qualified as an elector for the landholders”

' " constituency who has a place of residence in the
g:lfiel;:."d' Province of Bihar and Orissa and pays annually
constl- land revenue or local cess of an aggregate

tuency. amount of not less than Rs. 10,000 and
Rs. 2,500 respectively.

THE CENTRAL PROVINCES *

General Constituencies
A person is gualified as an elector for a

:Lu:::;'::;'_ general constituency who has a place of resi-
.Muhamma. dence in the constituency and—

?:;:,:f,';“" (1) owns or occupies as a tenant within
an urban area in the constituency a house, or

! Part V], Clause 5. .
? Legislative Assembly Electoral Rule 8, Schedule H, Part VIL
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part of a house, the annual rental value of which is not
less— '

(a) in the case of a house in the Nagpur Munici-
pality or in "the Jubbalpore Municipality or
Cantonment, than Rs. 240, and

" (6) in the case of a house in any other urban area,
than Rs. 180,
* provided that, where such house or bu:ldmg or
part is held by two or more persons in shares,
no person shall be qualified in respect of a
share the annual rental value_ of which is less
than Rs. 240, or Rs. 180, as the case may
be'; or .
{2) is a proprietor or thekadar of an estate, or of a
share of it, the land revenue or kamil-jama of which is not
less than Rs. 300 or
(3) holds, as a proprietor or thekadar in proprietory.
right, land, the assessed or assessable revenue or rent of
-which is not less— - * )

(@) in the case of land in the Raipur, Bilaspur, Drug,
Chanda and Betul Districts, than Rs. 90,
or

(&) in the case of land in Bhandara, Balaghat, Nimar,

Chhindwara and Seoni Districts, than Rs. 120,

or
(¢) in the case of land in any other district, than
Rs. 150; or
(4) was in the previous year' assessed to income-
tax.

No person other than a Muhammadan is qualified as I;m
-elector for the Muhammadan constituency, and no Muham- °

madan is qualified as an elector for a non-Muhammadan
constituency.

1 Se¢e {he note on it in the case of Madras before,
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"Special Constituency
A person is qualified as an elector for the landholders’
constituency who has a place of residence in

The Land. - .

nnmﬂ;nd the constituency and who—

-:zr:stilu- (1) is the holder of a hereditary title
v recognized by Government and owns agricultural

land in proprietory right ; or
(2) is the owner of an estate as defined in Sectien 2 (3)
«of the Central Provinces Land Revenue Act, 1917 ; or
(3) holds land as a proprietor, the land revenue or
kamil-jama of which is not less than Rs. 5,000.

ASSAWZ

A person ? is qualified as an elector for any constituency
who during the previous year resided within the constitu-
-ency and who— :

(1) was in the previous year assessed in respect of
municipal or cantonment rates or taxes to an aggregate
amount of not less than Rs. 20; or

(2) was in the previous year assessed to a tax of not
Tess than Rs. 10 in a Union under Chapter III of the Bengal
Municipal Act, 1876 ; or )

(3) was-in the previous year assessed to a chaukidari
tax of not less than Rs. 2 under the Village Chaukidari Act,
1870, in the Sylhet, Cachar or Goalpara District ; or

(4) in any district other than those mentioned_ in
-cIause 3

(@) owns land, the land revenue on which has been
assessed or Is assessable at not less than

Rs. 45 per annum, or _
(#) pays alocal rate of not less than Rs. 3 per annum ;

or

" Part VII, Clause 7. -
2 Legislative Assembly Electom) Rule 8, Schedule II, Fart VIII.

A Part V1II, Clause 3.
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(5) was in the previous year assessed to income-tax on
" an income of not less than Rs. 3,600.

No person is qualified as an elector for the Muhammadan
constituency who is not 2 Muhammadan or for the
European constituency who is not a European, and no
Muhammadan or European is qualified as an elector for a
non-Muhammadan constituency. '

BURMA'®

A person is qualified as an elector of any constituency
who has a place of residence in the province of Burma and
who— '

(1) paid during and in respect of the previous agri-
cultural ? year land revenue amounting to not less than— .
(2) Rs. 150 in Lower Burma, or
(6) Rs. 100 in Upper Burma; or
(2) paid during and in respect of the previous agri-

cultural * year thathameda tax amounting to not less than
Rs. 25, or :

(3) was in the previous financial year? asscssed to
income-tax.

.

No person is qualified as an elector for the European
constituency who is not a European, and no European is
qualified as an elector for the non-European constituency.

DELHI *
The Dethi A person® is_qualified as an elector for the
2zg;titu- Delhi constituency who resides in the constitu-

ency and who— :
(1) owned in the constituency for the twelve months

! Legislative Assembly Electoral Rule 8, Schedule 11, Part IX,

2 Part Y, Clause 3.

3+ Previous agricultural year '’ and ‘‘ previous financial year'”
mean respectively the agricultural and financiul year precediog that
in which the electoral roll or the list of amendments thereto, as the
case may be, for the time being under preparation is first published.’

* Legislative Assembly Electoral Rule 8, Schedule [I, Part 10.
5 Part X, Clause 5. ‘ :
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preceding the date of publication of the electoral roll
immovable property, not being land assessed to land
revenue but including any building erected on such land,
of the value of not less than Rs. 15,000 or of an annual
rental value of not less than Rs. 336, or was tenant of such
immovable property for a like period :

‘ Provided that a person shall be deemed to have owned
such property for any period during which it was owned by
any person throngh whom he derives title by inheritance’
or

(2) owns land in the constituency assessed to land-
revenue of not less than Rs. 100 per annum ; or

(3) is an assignee of land revenue amounting to not
less than Rs. 100 per annum ; or

(4) is a tenant or lessee, under the terms of a lease
for a period of not less than three years, of Crown land in
the constituency for which rent of not less than Rs. 100 per
annum is payable :

¢ Provided that, when the amcunt payable is assessed
from harvest to harvest, the annual rent payable by such
person shall be deemed to be the annual average amount
payable by him in the three years preceding the date of
publication of the electoral roll’; or

(5) was during the financial year preceding the date
of publication of the electoral roll assessed to income-tax
on an income of not less than Rs. 5,000.



" CHAPTER IX

QUALIFICAT]ONS OF ELECTORS FOR THE
BENGAL AND UNITED PROVINCES
LEGISLATIVE COUNCILS '

Flectors ! for the Bengal Legislative Council—General consti-
tuencies : urban and rural constituencies other than Calcutta
constituencies, Calcntta constituencies, European constituencies,
the Anglo-Indian constituency —Special constituencies: Laod-
holders’ constituency, Calcutta University constituency, Dacea
University constituency, Commerce and Industry constituencies.

Electors for the United Provinces Legislative Council—General
constituencies : |, urban constituencies, rural constituencies, the
European constituency—Special vonstituencies: The Talukdars'
constitvency, Agra Landholders’ constituencies, Commerce and
Industry constituencies, the University constituency,

QUALIFICATIONS OF ELECTORS FOR THE BENGAL
LEGISLATIVE COUNCIL

General Constituency

A person is qualified as an elector (a) for a non-
. Muhammadan constituency 2 if he is neither a Muhamma-
dan nor a European nor an Anglo-Indian, and (b).for' a
Muhammadan, European or Anglo-Indian constituency
according as he is a Muhammadan, European or Anpglo-
Indian. This is not all that is required for qualifying a
person for registration as an elector. He must possess
further gualifications as stated below:— .

Subject to the communal requirements stated above,

__*The Bengal Legislative Council Electorhl Rule 8, Schedule II ;
The Gazetlc of India (Extra.}, July 30, 1923. We have, in stating
the Electoral Rules, retained in most cases the exact language of
the Electoral Rules and Regulations in order lo ensure accuracy,

? Bengal Elcctoral Rule 8, Schedule 11, Clause 2.
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a person is qualified as an elector for an urban or rural
constituency, other than a Calcutta constituency,

YUrban and

ﬂ:m consti- if e has a place of residence in the constituency,
tuencies and if he—

other th . S, . .
2’;,,2,“:“ - - (1) paid, during and in respect of the
«constitu- previous! year or, as the case may be, during
£0C1es.

-and in respect of the Bengali year preceding
that in-which the electoral roll for the tlme being under
preparation, is first published,—

(a) in the Municipalities of Howrah or Cossipore
municipal taxes or fees of not less than Rs. 3
or in any other municipal or cantonment area,
municipal or castonment taxes or fees of not
less than Rs. 1-8-0, or

(#) road and public works cesses under the Cess Act,
1880, of not less than Re. 1, or

{¢) chaukidari tax under the Village Chaukidari Act,
1870, or union rate under the Bengal Village
Self-Government Act, 1919, of not less than
Rs.2; or ’

(2) was in the previous year assessed to income-tax;

or .

(3) is a retired, pensioned or discharged officer, non-

commissioned oﬁ":ce1 or soldier of His Majesty’s regular
forces.? -

Subject to the communal requirements stated before, a

- person is entitled to be an elector for a Calcutta

“Calculta constituency * if he has a place of residence

<onstituen- . . . . .
:;e; therein or if he, having a place of residence in

Calcutta as defined in Section 3 (7) of the Calcutta

E Here, as elsewhere, the expression ‘ previous year' means the
financial year preceding the year of the first pubhcat:on of the

wlectoral roll.
? Bengal Electoral Rule 8, Schedule Il Clauvse 3. -

3 Jhid., Clause 4.
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Municipal Act, 1899, has a place of business within the
constituency, and if he—
(1) during the previous year—
(a) wasenteredin the municipal assessment book as—
~ (i) the owner and occupier of some land or build-
ing in. Calcutta separately numbered ancl
valued for assessment purposes at not less
than Rs. 150 per annum ; or -
(ii) the owner or occupier of some land or building
in Calcutta separately numbered and valued
for assessment purposes at not less than
Rs. 300 per annum :
Provided that no person is to be gqualified in
_virtue of any of the above qualifications
unless the owner and occupier’s share, or the
owner's or occupier’s share, as the case may
be, of the consolidated rate on such land or
building for the aforesaid year was paid
during that year; or |
(6) paid in respect of that year on his sole account
and in his own name not less than Rs, 24
either in respect of the consolidated rate
levied under Chapter X1I, or in respect of the
taxes levied under Chapter XIII, or in respect
of the taxes levied under Chapter XIV, of the
Calcutta Municipal Act, 1899 ; ‘
Provided that, if any payment was made in
respect of the consolidated rate, a person will
be qualified only if his name is entered in the
Municipal Assessment Book in respect of the
holding for which the payment was made ; or .
(2) (a) was assessed to income-tax in the previons
year, or :
(&) is a member of a firm which in the previous
year was assessed to income-tax and if his
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share of the firm’s income on which income-
tax was so assessed was not less than the
minimumn on which the tax is leviable ; or
(3) isaretired, pensioned or discharged officer, non-com-
missioned officer or soldier of His Majesty’s regular forces.
-Subject to the communal requirements stated before, a
. person is qualified as an elector for a European
f;‘;:gf::ﬂ_ constituency ? if he has a place of residence in
-cles. the constituency and has any of the qualifica-
tions prescribed for an elector of any wurban or
rural constituency included in the area of such European
<onstituency.
Subject to the communal requirements stated before, a per-
son is qualified as an elector for the Anglo-Indian
“The Anglo-- . 2 . p .
Indian constituency 2 who has a place of residence in
«Constitus Bengal and has any of the qualifications prescribed
ency. for an elector of any urban or rural constituency.
In the case of a joint.family,? the family is to be adopted .
.as the unit for deciding whether the requisite qualification
-exists ; and if it does exist, the person qualified will be the
manager of the family.
-A' person is not qualified as an elector for a general
constituency by virtue of any property held or payment
made as atrustee, administrator, receiver or guardian or

in any other fiduciary capacity.

SPECIAL CONSTITUENCIES

A person is qualified as an elector for a landholders’
constituency * who has a place of residence in

i,';:,':,de'ﬁ. the constituency and who during the previons

<onsti- year— :

tuencies. . ’ . y - )
(1) in the case of the Burdwan Landholders

and the Presidency Landholders’ constituencies, paid, on

! Bengal Electoral Rule 8, Schedule I, Clause S.
_ 2 [hid,, Clause 6. d fbid,, Clause 7, ¢ Jhid., Clause 9,
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his own account as a proprietor, land revenue amounting te-
not less than Rs. 4,500 or road and publit_: works cesses
amounting to not less than Rs. 1,125, or

(2) in the case of the Dacca, the Rajshahi and the-
Chittagong Landholders’ constituencies, paid, on his own
account as a proprietor or a permanent tenure-holder, land
revenue amouating to not less than Rs. 3,000 or road and.
public works cesses amounting to not less than Rs. 750.

A person is qualified as an elector for. the Caleutta
Calculla University constituency ! who has a place of
Udiversity , residence in Bengal and is a member of the
:‘::::gy' Senate or an Honorary Fellow of the Uni\-'et"sity,.

or a graduate of the University of not less than,
seven years’ standing.

A person is qualified as an elector for the Dacca Univer-
Dacca sity constituency 2 whq—-—-. -
Univessity (1) has a place of residence in Bengal and is.
constity- a member of the Court or a registered graduate-
ency- of the University, or )

(2) has a place of residence in the Dacca Division or
in the Chittagong Division, and would have been qualified
to be registered as a graduate of the University, if he had.
not before the first of April, 1920, been registered as a.
graduate of any other Indian University.

The Chamber members of the Bengal Chamber of

Commerce ? and the permanent members of the
Commerce . . . . .
and lodus- Indian Jute Mills’ Association, of the Indian
:z“?l‘e':f" Tea Association, and of the Indian Mining

Association are gualified respectively as electors

for the constituency comprising the Chamber ¢ Association.
of which they are such members: '

* Bengal Electoral Rule 8, Schedule I, Clause 11,

® Jbid., Cluuse 12, No person can vote at any general election
both in the Calcutta University and in the Dacca University
<onstitnency. Sce the Bengul Blectoral Rule 10.

3 Ibid., Clause 13(1).
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Provided that no person can be so qualified unless he
. has a place of residence in India.

¢* Chamber member '’ and * permanent member " include
any person entitled to exercise the rights and privileges of
Chamber membership or permanent membership, as the
case may be, on behalf of any firm, company or other
corporatton registered as such member.’

The members of the Calcutta Trades Association, the
life and ordinary members of the Bengal National Chamber
of Commerce, the life and ordinary members of the Bengal
Mahajan Sabha, and the life, ordinary and mofussil
members of the Marwari Association, Calcutta, are qualified,
respectively, as electors for the constituency comprising the
Association, Chamber or Sabha of which they are such

members : 1

! Bengal Electoral Rule 8, Schedule II, Clanse 13(2).
‘‘* Member ', ¢'life-member”, ‘‘ordinary member' and
‘* mofussil member '* include—

(¢) in the case of a firm, any one partner in the firm, or if no
such partner is present in Calcutta at the date fixed for the election,
any one person empowered to sign for such firm, and

{6) in the case of a company or other corporation any one
manager, director or secretary of the company or corporation.’

We may note here the following interesting case 1=

‘I'he Commissioners appointed under Rule 36 (2) {(a) of the Bengal
IXlectoral Rules to enquire into the petition presented by Mr. Amulya-
dhan Addy against the election of Mr. Byomkes Chakravarty
to the Bengal Legislative Council to represent the Bengal Naticnal
Chamber of Commerce constituency, held that Mr. Chakravarty’s
name npot being in the electoral roll of the Bengal National
Chamber of Commerce constituency, he was not properly nominated.
They thercfore declared that the election of Mr. Cbakravarty was
null and void and that it should be set aside. They further stated
jn the course of their judgment that it was the individual who could
vote and who could stand for election. * We cannot but come to the
conclusion,’ said they, *that the Legislature intended that it was
a natural person who should have the right to be on roll and to be
entitled to vote or nominate or be a candidate. . . .. Firms being
artificial persons can only act throngh a natural person.'

. In this case, the petitioner, Mr. Amulyadhao Addy, contended that
Mr. Chakravarty was not entitled to be a candidate by reason of the
fact that his name did not appear on the electoral roll, though the
Bengal National Bank, Limited, of which he was a director, was on
the roll. Mr. Chakravarty replied that the Bengal National Bank,
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.Provided that no pei‘son can be so qualified who has not
a place of residence in India. .

QUALIFICATIONS OF ELECTO_RS FOR THE UNITED
PROVINCES LEGISLATIVE COUNCIL }

A person is qualified as an elector—
(1) for a non-Muhammadan constituency
2:;";:;?;, who is neither a European nor a Muhammadan,
on commu= | (2) fora Muhammadan constituency who 1s
aity. Muhammadan, and ’

(3) for the European constituency who is a European :
Provided that such person possesses the further qualifica-
tions stated below for an elector of the particular
constituency.

General Consliluencies

A person is qualified as an elector for an urban

constituency 2 who has the necessary communal

g::ll:luen- qualification and who— _

cles. . (1) has a.place of residence in the consti-
tueéncy or within two miles of its boundary, and

{) is, in any place in the aforesaid area in which a

house or building tax is in force, the owner or

tenant of a house or huilding the rental value

of which is not less than Rs. 36 per annuim ; or

'(fr) was, in an area in the constituency in which no

house or building tax is in force, assessed in

Limited, was an ordinary member of the constituency known as the
Bengal National Chamber of Commerce constituency and was there-
fore rightly registered as an elector and that he as a director of the
aforesaid baok was duly qualified to be nominatled and elected and
returned as a member of the Bengal Legislative Council.—Bengal
Election Case No. B of 1924, Tihe Calcuila Gazetie, March 26, 1424
We think that the Bengal Electoral Rule 8, Schedule Il Llause 13 (2)
ought to be made more clear and definite.

1The United Provinces Legislative Council blectuml Rule 8,

Schedule 11 ; The Gazetle of India (Extra.), July 30, 1923,
- Schedu}e I1, Clause 7.

kS
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the previous year to municipal tax on an income
of not less than Rs. 200 per annum ; or
(¢) is, in any area in the constituency in which
neither a house or building tax nor a municipal
tax based on income is in force, the owner or
tenant of a house or building of which the rental
value is not less than Rs. 36 per annum; or
(/) has within the constituency any of the qualifica-
tions based on the holding of land, as stated
. below, for an elector of a rural constituency ; or
(2) has a place of residence in the constituency and
{@) was in the previous year assessed to income-tax ;
or
() is a retired, pensioned or discharged officer,
non-commissioned officer or soldier of His
Majesty’s regular forces.
A person is entitled to be registered as an elector for a
rural constituency * who has a place of residence
Rural con- =, . -
stituencies, 10 the constituency, and has .the necessary
communal qualification, and |
(1) is, in an urban area included in the constituency in
‘which a house or building tax is in force, the owner or
tenant of a house or building, the rental value of which is
not less than Rs. 36 per.annum ; or
(2) 'is, in an urban area included in the constituency
where neither a house or building tax nor a municipal tax
based on income is in force, the owner or tenant of a house
or building of which the rental value is not less than Rs. 36
per annum ; or
(3) was, in an urban area included in the constituency
in which no house or building tax is in force, assessed in
the previous year to municipal tax on an income of not less
than Rs. 200 per annum ; or ’

! United Provinces Electoral Rule 8, Schedule 11, Ciause 8.
L]
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(4) owns land in the constituency in respect of which
land revenue amounting to not less than Rs. 25 per annum
is payable; or

(5) owns land in the constituency free of land revenue,
if the land revenue nominally assessed on such land in
order to determine the amount of rates payable in respect
of the same, either alone or together with any land revenue
payable by him as owner in respect of other lands in the
constituency, amounts to not less than Rs. 25 per annum ; or

(6) being a resident in the hill pattis ol Kumaon,
owns a fee-sitmple estate or is assessed to the payment
of land revenue or cesses of any amount or is a Khaikar;
or’

(7) being in the constituency a permanent tenure
holder or a fixed-rate tenant, as defined in the Agra
Tenancy Act, 1901, or an under-proprietor or occupancy
tenant, as defined in the Oudh Rent Act, 1886, pays rent as
such of not less than Rs. 25 per annum ; or

(8) () being in the constituency a tenant as defined in

the Agra Tenancy Act, 1901, or the Oudh
Rent Act, 1886, other than a sub-tenant,
holds land as such in respect of which rent of
not less than Rs, 50 per annum or its
equivalent in kind is payable, or

(6) in areas in the United Provinces in which the
Agra Tenancy Act, 1907, or the Oudh Rent
Act, 1886, is not in force, holds land as a
tenant in respect of which rent of not less
than Rs. 50 per annum or its equivalent in
kind is payable ; or

(9 was in the previous year assessed to income-tax :
or :

(10) is a retired, pensioned, or discharged officer, non-

commissioned officer or soldier of His Majesty’'s regular
forces.
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A person is qualified as an elector for the European
constituency! who is a European, has a place-

:::«:E:;:;u. of residence in the United Provinces of Agra
tuency. and Oudh and has any of the qualifications
. required of an elector of any urban or Tural

constituency.
Special Constiturncics @

A person is qualified as an elector for the:

I;';.T:;:';;i_ Talukdars’ constituency who is an ordinary

tuency. member of the British Indian Association of
Oudh. .

A person is qualified to be an elector for an Agra Land-

Agra Land- holders’ constituency who has a place of resi-

holders’ dence in the constituency and—
f::'::}es (1) owns land in his personal right in the-

constituency in respect of which land revenue
amounting to not less than Rs. 5,000 per annum is
payable ; or ' -
(2) owns land in the constituency free of land revenue,
if the land revenue nominally assessed on such land in
order to determine the amount of rates payable in
respect of the same, either alone or together with any land
revenue payable by him as owner in respect of other lands
in the constituency, amounts to not less than Rs. 5,000 per

annum. -
Commercé A person is qualified as an elector—
and Indus- (1) for the Upper India Chamber of Com-

try consti- ]
tuencles. merce constituency who—

(a4) is a'member, other than an honorary or affiliated
member, ' of the Upper India Chamber of
Commerce and has a place of business within
the United.Provinces of Agra and Qudh; or

-

" * United Provinces Electoral Rule 8, Schedule II, Clause 9.
2 Ibid., Clauses 10, 11, 12 and 13.
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(6) is entitled to exercise the rights and privileges of
membership of the said Chamber on behalf of
and in the name of any firm, company or otk.ler.

' ‘corporation which has a place of business with-
in the United Provinces of Agra and Oudh;
and

(2) for the United Provinces Chamber of Commerce
constituency who— ‘ -

(a) is a member, other than an honorary member, of
the United Provinces Chamber of Commerce
and has a place of business or residence in the
United Provinces; or _ }

(6) is entitled to exercise the rights and privileges -
of membership of the said Chamber on behaif
and in the name of any firm, company or other
corporation which has a place of business in
the United Provinces. '

A person is qualified as an elector for the Allahabad

University constituency who— .
The Univer- (1) resides in India and is a member qf the
-gity consti-

tuency. Senate or an Honorary Fellow of the University
of Allahabad ; or '
(2) resides in the United Provinces of Agra and Oudh ;
and is—
(a) a Doctor or Master, or
() a graduate of not less than seven years’ standing
in any Faculty of the University of Allahabad :

Provided that no elector is to have more than one vote in
the constituency though he may have more than one of the
above-mentioned qualifications.

Ia the case of a joint family or joint tenancy, the family
or temancy is to be regarded as the umit for deciding
whether the requisite gualification exists; and if it does
€xist, the person qualified will be, in the case of a Hindu
oint family, the manager thereof or the member nominated
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in that behalf by a majority of the family and in other
cases the member nominated in that behalf by the family
or'tenancy concerned.? . .

A person may be qualified either in his personal capacity
or in the capacity of a representative of a joint family or
joint tenancy but not in both the capacities. Nor can a
person be qualified as an elector as a representative of

more than one joint tenancy.

1 United Provinces Electoral Rule 8, Schedule II, Clause



CHAPTER X

QUALIFICATIONS OF ELECTORS FOR THE
MADRAS AND BOMBAY LEGISLATIVE
COUNCILS '

Electors * for the Madras Legislative Council—General constitu-
.encies : non-Muhammadan constituencies (urban and rural),
Muhammadan constituencies {urban and raral), Indian Christian
coustituencies, European and Anglo-Indian constituencies—Special
-constituencies ;: Landholders’ constitiencies, the University consti-
tuency, the Planters’ constituency, the Madras Chamher of Com-
merce and Industry constituency, other Commerce constituencies.

Electors for the Bombay Legislative Council—General constitu-
-encies : non-Muhammadan and Muhammadan urban constituen-
<ies, non-Muhammadan and Mubhammadan rurai constituencies,
European constituencies—Special constituencies : - Landholders’
constituencies, the University constituency, Commerce and Industry

-constituencies.
QUALIFICATIONS OF ELECTORS FOR THE MADRAS
LEGISLATIVE COUNCIL
General Constituencies
Every person not being a European, an Anglo-Indian,
" an Indian Christian or a Muhammadan, is
?“1“;%"““""‘“' qualified to be an elector for a non-Muhammadan
constituen-  constituency if he resided in the constituency for
cies {(urban - " . .
e r(um”_ not less than 120 days in the previous year, and

has the further qualifications, as stated below,
for an elector of the particular constitutency.

‘Urban con- A person is gualified as an elector—
stituencies. (1) for a Madras City constituency 2 who—
(a) was assessed in the previous year to property-
tax or tax on companies or profession-tax; or

! The Madras Legislative Council Electoral Rule 8, Sche -
wide The Gazette of India (Extra.), July 30, 1923, chedule
? Electoral Rule 8, Schedule 11, Clause 4,
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(#) occupied for not less than six months in the
previous year a house in the city, not being a
house in any military or police lines, of an
annual value of not less than Rs. 60 or

(¢) was assessed in the previous year to income-tax ;
or

() is-a retired, pensioned or discharged officer, non-
commissioned officer or soldier of His Majesty’s
regular forces; and

12) for an urban constituency other than a Madras City

<unstituency ? who
(o) was assessed in the previous year to an aggre-
cate amount of not less than Rs. 3 in respect
of one or more of the following taxes, namely,
property-tax, tax on companies or profession-
tax; or
() has any of the qualifications in respect of the
holding of land, as stated below, for an elector
of a rural constituency ; or
() has any, of the qualifications specified in clauses
(1) (¢) and (1) () above.
A person is qualified as an elector for a rural consti-
' tuency ¢ who—
Z‘I‘:“::"cc‘;'e';- (1) is a ryotwari pattadar or an inamdar of
land the annual rent value of which is not less
than Rs. 10; or
(2) holds on a registered lcase under a ryotwari
pattadar or an inamdar land the annual rent value of which
is not less than Rs. 10; or
(3) is registered jointly with the proprietor under
Section 14 of the Malabar Land Registration Act, 1895, as
the occupant of land the annual rent value of which is not

less than Rs. 10 ; or *

1 Schedule I1, Clause 5.
2 fbid,, Clause 6,
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(4) is a landholder holding an estate the annual rent.
value of which is not less than Rs. 10; or -
(5) holds as ryot or as tenant under a landholder, land
the annual rent value of which is not less than Rs. 10 ; or
(6) was in the previous year assessed in a municipality
incinded in the constituency to an aggregate amount of
not less than Rs. 3 in respect of one or more of the
following taxes, namely, property-tax, tax on companies,
or profession-tax; or .
(7) has any of the qualifications specified in clauses {1y
(c) and (1) {d) in the case of the urban constituencies above.
A person is entitled to be an elector—
(1) for a Muhammadan constituency,! urban
Mubamma- or rural, who is a2 Muhammadan and resided in
f,:n:f;fﬁ' the constituency for not less than 120 days in the
previous year and has any of the qualifications
stated above for an elector of a Madras City, other urban,
or rural constituency, as the case may be;
(2} for an Indian Christian constituency 2 who is an
\ndian . Indian Christian and resided in the consti’tuency

Christian for not less than 120 days in the previous year
‘{‘.",'L'ﬁﬁ;s and has any of the qualifications stated above

for an elector of any urban or rural constituency

included in the area of such Indian Christian constituency;
and

(3) for the European constituency ® who is a European,
and for the Anglo-Indian constituency * who is an Anglo-

European Indian, if such European or Anglo-Indian resided

and Aggle- in the Madras Presidency for not less than 120
Indian con-

han soa- days. in t.he previous year and has any of the
qualifications stated above for an elector of any
urban or rural constituency.
-

1 Schedule 11, Clause 7, ® Jbid., Clause 8.
8 Jbid., Clause 9, * Jbid, ause
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The rule with regard to the joint families is practically
the same as stated before in the case of the United
Provinces Legislative Council.

SPECIAL CONSTITUENCIES

A person is entitled to be an elector for a landholders’
constituency ! who is a Zamindar, Janmi or

:I':r';qt‘;ll;sﬁ_ Malikanadar and resided in the constituency for
tuencies. not less than 120 days in the previous year and
who—

(1) possesses an annual income of not less than
Rs. 3,000 derived from an estate within the Presidency of
Madras; or )

(2) is registered as the Janmi of land situated within
the Presidency of Madras on which the assessment is not
less than Rs. 1,500; or ’

(3) receives from Government a malikana allowance
the annual amount of which is not less than Rs. 3,000.

If several persons are registered as joint holders® of
land, a majority of the adult male persons so registered are

" to nominate in writing any one of themselves
Joint hol-  who is not disqgualified to be their representative
ders of for wvotin urposes and the name of such
iand. g purp
representative alone will be entered in the
electoral roll ; but, if no such nomination is made, no entry
will be made in the roll in respect of such land.

When the property of a joint family is registered in the
name of a woman ? and would, but for the disqualification
of sex, qualify the registered holder as an elector, the
senior male member of the family who is not disqualified,
or any member not disqualified who 1is nominated in
writing by a majority of the adult male members, will be
qualified as the representative of the family.

1 Schedule 11, Clause 14. 2 Jbid., Clause 19,
3 fbid., Clause 20.

7
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OTHER SPECIAL CONSTITUENCIES

A person is qualified as an elector for the Madras
University constituency ? if he has a place of

T_':e U"'“&" residence in India and is a member of the
f;{n;}‘,’“s Senate, or an Honorary Fellow or a graduate of
’ over seven years' standing of the University of

Madras.

A person is qualified as an elector for the
The Plan-  Madras Planters’ constituency 2 if he is a mem-
ters’ consti-

tuency. ber of one of the associations affiliated to the

United Planters’ Association of Southern India.
The Madras A ‘person is qualified to be an elector for
Chamber of the Madras Chamber of Commerce?® con-

2':“,'“',!:33:, stituency if he is a member of the Madras

try consti-  Chamber of Commerce or of a Chamber affiliate
1ueancy. .
to it. o ’
The members of the Madras Trades -Association, the
other Southern India Chamber of Commerce and the

Commerce  Nattukkoitai Nagarathars' Association are quali-
<onstituen-  fied respectively as electors for the constituency

ies. .. . .
cles comprising the Chamber or Association of which -
they are members,* '

-~ QUALIFICATIONS OF ELECTORS FOR THE KOMBAY
LEGISLATIVE COUNCILS3

Geneval Constituencies

Subject to the communal requirements stated hereinafter,
a person is qualified as an glector for a non-Muhammadan
or Muhammadan urban constituency who isnot a European
and who on the first day of April preceding the date of

t Schedule II, Clause 23, ® Ibid., C
3 fbid., Clause 25, Y 823:: o
* The Bombay Legislative Couneil E

. lectoral Rule 8, I,
vide The Gazelle of India (Extra.), July 30, 1923, Schedule |
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publication of the electoral roll, had a place of residence
Nep. within the constituency or, in the case of a
Muhamma- Bombay City constituency, within the limits of
'dan and the said city or within the limits of the North

Muh -

d;:, zm:: Salsette Mahal or the South Salsette Taluka, or,
-C?nst""en- in the case of any other urban constituency,
cles. within two miles of the boundary thereof, and
who—

(1) on the first day of April afoxesaxd occupied, as
-owner or tenant, in such constituency a house, or part of
a house separately occupied, as a dwelling or for the
_purpose of any trade, business or profession,

(@) of which the annual rental value was not less
than Rs. 120 in the case of a Bombay City
constituency, and not less than Rs. 60 in the
case of a Karachi City constituency ; or

() in any other urban constituency, where any tax
is based on the annual rental value of houses
or buildings, of which the annual rental valune
was not less than Rs. 36; or if no tax so based
is levied, of which the capital value was not
less than Rs. 1,500 ; or

(2) was assessed to income-tax in the financial year
preceding that in which the electoral rule is first published;
T . . )
(3) is a retired, pensioned or discharged officer, non-
commissioned officer, or soldier of His Majesty's regular
forces: or

(%) on the first day of January previous to the date of
publication of the electoral roll, had a qualification in
respect of land within the constituency, which, if held
within the nearest rural constituency, would quahfy him
as an elector for such constituency.!?

1 Klectoral! Rule 8, Schedule I, Clanse 2 (d).
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Subject to the communal requirements stated hereinafter,.
a person is entitled to be an elector for a non-

NonMuham. .
moal:!un Muhammadan or Muhammadan rural consti-
’“‘;M“'“"" tuency ! who is not a European and who, on the
madan

cural con- first day of January preceding the date of
stituencles. puplication of the electoral roll, had 2 place of
residence within the constituency or within a contiguous
constituency of the same communal description, and who—
(1) (a) in the case of any constituency in Sind, on
the first day of January aforesaid held. . .
land in such constituency, on which, in any
one of the five revenue years preceding the

. publication of the electoral roll, an assess-
ment of not less than Rs, 16 as land revenue-
in the Upper Sind Frontier District and of

not less than Rs. 32 as land revenue else-
where had been paid or (would have been

_ paid, if the land had not been alienated) ; or
(&) in the case of any other constituency, held, on
the same date, alienated or unalienated land
assessed at or of the assessable value of not
less than Rs. 16 as land revenue in the Panch
Mahals or Ratnagiri District and not less

than Rs. 32 as land revenue elsewhere ; or
(2) on the aforesaid date ‘ was the alienee of the right
. of Government to the payment of rent or land revenue,
amounting to not less than Rs. 16 in the Panch Mahals or
Ratnagiri or Upper Sind Frontier District and to not less
than Rs. 32 elsewhere, leviable in respect of land so alienated
and situate 'within the constituency, or was a Khot or a
sharer in a Khoti village in the constituency or a sharer
in a bhagdari.or narvadari village in the constituency ’,
paying not less than Rs. 16 as land revenue in the Panch

1 Electural Rule 8, Schedule 11, Clause 3.
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Mahals or Ratnagiri or Upper Sind Frontier District and
not less than Rs. 32 as land revenue elsewhere ; or
{3) has any of the qualifications hereinbefore specified
in clauses (2) and (3) in the case of the urban constituencies;
or :
(4) in any municipal district, cantonment or notified
area in the constituency, on the first day of April preceding
the date of publication of the electoral roll, occupied, as
owner or tenant, a house or building, or part of a house or
building separately occupied, as a dwelling or for the
purpose of any trade, business or profession,
(@) of which the annual rental value was not less
than Rs. 36 in a constitnency in Sind; or
(#) in any other constituency, if in such municipal
district, cantonment or notified area, a tax is
based on the annual rental value of houses or
buildings, of which the annual rental value was
not less than Rs. 24 in the Panch Mahals or
Ratnagiri District and not less than Rs. 36
elsewhere ; or if no tax so based is levied, of
which the capital value was not less than
Rs. 1,000 in the Panch Mahals and Ratnagiri
Districts and not less than Rs. 1,500 elsewhere.
Both in the case of rural and urban constituencies no
person who is not a Muhammadan is qualified as an elector
for a Muhammadan constituency and no Muhammadan is
qualified as an elector for a non-Muhammadan consti-
tuency.
A person is qualified as an elector—
(1) for the Bombay City (European) cunsti-
European  tyency! who is a European and save in that
coastiteen~ . .
<les. respect has the qualification stated before for an
elector of a Bombay City constituency ; and

! Electoral Rule 8, Schedule 11, Clause 4 (i).
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(2) for the Presidency (European) constituency * who
is.a European and who save in that respect has the
qualification stated before for an elector of an urban, other
than a Bombay City, constituency or of a rural constituency
according as he has a place of residence within an urban
or rural constituency.

Special Constituencies ®

A person is qualified as an elector—
(1) for the constituency of the Deccaw
' t;'f‘“:‘o":;ﬂ_ Sardars and Inamdars whose name is in the list
tiencier. " for the time being in force under the Resolution.
of the Government of Bombay in the Political
Department, No. 2363, dated July 23, 1867, or who, on
“the first day of January preceding the date of publica-
tion of the electoral roll, was the sole alienee of the
right of Government to the payment of rent or land
revenue in respect of an entire village situated within the -
constituency ; ,

(2) for the constituency of the Guzarat Sardars and
Inamdars whose name is in the list for the time being in
force under the Resolution of the Government of Bombay
in the Political Department, No. 6265, dated September
21, 1909, or who, on the first day of January preceding the
date of publication of the electoral roll, was the sole
alienee of the right of Government to the payment of rent
or land revenue in respect of an entire village situated
within the constituency, or was the sole holder on talukdari
tenure of such a village ;

(3) for the constituency of the Jagirdars and Zamindars
(Sindi) who is a Jagirdar of the first or second class in
Sind or who in each of the three revenue years previous.

* Electoral Rule 8, Schedule 1, Clause 4 (ii).
¥ fbid., Clause §, . .
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to ‘the publication of the electoral roll paid not less than
Rs. 1,000 as land revenue on land situate in any district
in Sind ; )
(4) for the Bombay University constituency! who, on
. the first day of April preceding the date of publi-
g:::;‘;:'_‘y cation of the electoral roll, had a place of
ency. residence in the Bombay Presidency (excluding
' Aden) and was a member of the Senate or an
Honorary Fellow of the University or a graduate of the
University of seven years’ standing ; and
(5) for a Commerce and Industry constituency? whose
Y Commerce  MAME is in the list of members, for the time
and Industry  Deing in force, of the association forming such
::’c‘i"e‘;‘" constituency or who is entitled to exercise the
rights and privileges of membership on behalf
of and in the name of any firm or company or corporation
entered in such list of members.?

! Bombay Electoral Rule 8, Schedule ILI, Clause 6.
- 2 Jbid., Clause 7,

s ¥or the qualifications of the electors for the Bibar and Orissa,
Assam, Punjab and the Central P'rovinces Legislative Councils, the
reader is referred to the relevant Electoral Rules in The Gagelle of
India {Extra.), July 30, 1923, We have not been aktle to deal with
them in this volume for want of space. ’



CHAPTER XI

! THE NATURE OF THE EL.ECTORAL SYSTEM

The total number of electors in British India io relation to her
total popuiation—The restricted nature of the present frm‘:lchise,
one of the great defects of the Reforms—Undue importance given to
the principle of plural voting. .

_The four preceding chapters will enable the reader to
form an idea of the present electoral system in our country.
It need not perhaps be pointed out that its chief defect is
the extreme narrowness of the franchise. Out of a total
population of about 247 millions inhabiting British India,
only about 7-8 million persons? (including the electorate of
Burma) have been enfranchised under the Reforms. They
can vote for elections to Provincial Legislative Councils.,
The number of persons qualified to vote for the Legislative
Assembly at the first election under the Reforms tvas only
9,09,874 and that for the Council of State was only
17,364.2 Generally speaking, the franchise is based on
a property qualification which is rather high for a poor
country like India and this is one of the reasons why the
number of persons who have been granted the right to
vote is so small in relation to the total population of
British India. Another reason is the existing disqualifica-
tion on the ground of sex in many provinces. The Rules

* Albout 5-3 millions excluding Burma.
?vide Jndia in 1920 by Dr, Rushbrook Willlams, p. 248,

In Bengal the total number of voters at the frst elections under
the Reforms was as follows :—

10,19,9G6 for the Provincial Council ;
1,84,266 for the Legislative Assembly ; and -
2,226 for the Council of State, ~/nudia fn 1920, 1. 248,
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made under the Government of India Act are responsible
for this state of affairs. Under the existing Electoral Rules,
a graduate of a University is not qualified to vote for the
University constituency simply as a graduate. To be so
qualified he must be a graduate of not less than seven
years® standing. A< a result, many graduates holding
responsible positions are deprived of the right to vote.
One fails to find any justification for such restrictive
Rules. We must bear in mind that * the habit of consider-
ing political issues as issues to be decided by a man’s own
judgment, of realizing the value of the proper use of a
vote, of judging candidates with regard to their fitness to
represent the elector's views . . . and of holding represen-
tatives effectively to account'® can be acquired by any
people by constant and increasing exercise. As Mr.
Carrtis? said, while discussing the defects of the electoral
system prevailing in our country before the introduction of
the Reforms, *wisdom can only be learned in the school
of responsibility. It can only be taught by leaving men to
suffer by the results of the things which they themselves
do ; still more, by the results of the things which they
leave undone ’. How true are these words! The character
«of political institutions reacts, in the opinion® of the authors
-of the Joint Report themselves, upon the character of the
people and the exercise of responsibility calls forth the
capacity for it. As a proof of this we may say that if one
witnessed, or took part in, any of the elections held during
the last three years for the central, provincial or local
representative bodies, one would be in a position to bear
testimony to the keen interest and political wisdom
displayed by our so-called illiterate and unenlightened

1 Zhe ﬂlwtla u-Chetmstord A’eﬁor! paras, 263-64.
2 L. Curtis, Letters to the People of I[ndia on Responsible Gi OLErH~
wmenf, p, 17,
3 The Montagu-Chehnsford Report, para, 130.
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magses. The restricted nature of the present franchise is-
one of the great defects of the Montagu-Chelmsford
Reforms.

Another noticeable defect in the present electoral systeny
is that a rather undue importance has been given in it to:
the principle of plural voting. Under the existing Electoral
Rules, though a person cannot vote at any general
election in more than one gencral constituency, he can vote
in a number of special constituencies "if he possesses the:
requisite qualifications in respect of them,



CHAPTER XII

ELECTORAL PROCEDURE AND MEMBERSHIP!

Notification for elections—Nomination of candidates— Deposit o
nomination—Death of a candidate before poll—Procedure at elec-
tion—Regulations regarding the conduct of electious—The Returning.
Officer and the Presiding Officer—Multiple elections—The taking
of oath—Vacation of seat—FElection Agents—Return of election
expenses—Maximum scale of election expenses—Accounts of Agents.

Electivn offences—Bribery—Treating—Undue influence—Person-
ation—Publication of false statements—Unauthorized expenditure—
Other minor corrupt practices—Hiring and using of public convey-
ances—Hiring of liquor shops, etc.—The election petition and
vlection court—Contents of petition—Deposit of security—With-

- driwal of petition—Grounds for declaring election void—Report of
Flection Commissioners and procedure thereon—Other consequences.
of more serious election offences—Corrupt practices at the last'two.
vlections. |

All elections, whether general elections on the expiration

of the duration of a legislative body or on its.
Fo':“::::_"““ dissolution, or by-elections for filling casual
tlons. vacancies, are held in pursuance of notifications

by the Government in the Gazette.? In these-
notifitations the Governor-General, in the case of elections.
to either Chamber o6f the Indian Legislature, or the
Governor, in the case of elections to a Legislative Council,
calls upon the constituencies concerned to elect members.
in accordance with the Electoral Rules. It is provided,.
however, that if the Governor-General or the Governor, as.
the case may be, thinks fit, such notifications may be issued

. ..
* Electoral Rules, Parts 1V, V1 and VII; vide Y%e¢ Gazelleof India
(Extrn.), July 30, 1923. These rules are common to all legislative
bodies in India and are identically numbered.
¢ Electoral Rule 27,
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at any time not being more than three months before the -
date on which the duration of a legislative body will expire
in the ordinary course ol events. .
Any person may be nominated as a candidate for ele(.llon
in any constituency for which he is eligible for
z;"c“;::ﬂ““ election.? o
dates. The local Government of each province
appoints for each constituency (a) a date, within
fourteen days of the notification calling upon the consti-
tuency to elect 2 member, for the nomination of candidates ;
(b} another date, within seven days of the first-mentioned
date, for the °‘scrutiny of nominations’; and (¢) a furtl?et'
date or dates for the taking of a poll, if necessary.?

On or before the date appointed for the nomination of
candidates, each candidate must,* either personally or by
his proposer and seconder together, deliver to the Return-
ing Officer or to some other authorized person a duly filled-
in nomination paper * subscribed by the candidate himself
. as signifying his assent to the nomination and by the
proposer and seconder who must be registered electors of
the constituency. All nomination papers must be delivered
between 11 a.m. and 3 p.m. and any such paper which is not
delivered before 3 p.m. on the day appointed. for the
nomination of candidates will be rejected.® Every nomina-
tion paper to be delivered must be accompanied by a
written declaration by’the candidate to the effect that he
has already appointed or does thereby appoint as his
"-election agent for the election either himself or some one

other person who is eligible for such appointment and who
must be named in the declaration; unless this.is done, the

! Electoral Rule 11 {1). .

% fhid., 11 (2). .

3 jbid., 11 (3). :

* A copy of the form of nomisation ris grive "
and 129 of this book. On paper is given on pp. 128

* Electoral Rule 11 {3) and (6).
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- nomination of a candidate is not complete.! The Return-
ing Officer or any other authorized person, must, on
receiving a nomination paper, inform the person or persons.”
delivering the same of the date, hour and place appointed
for the scrutiny of nominations.? He must, besides, put

. up in some conspicuous place in his office a notice of the
nomination, containing descriptions both of the candidate
and of the persons who have, signed the nomination paper
as proposer and seconder.

A candidate may withdraw his candidature by giving

-notice by 3 p.m. on the day following that appointed for
the scrutiny of nominations. He will not be allowed, if
he has once withdrawn his candidature, to cancel the with-
drawal or to be renominated as a candidate for the same
election.? i :

On or before the date appointed for the nomination, each

candidate must deposit or cause to be deposited.

) 2:5“:2':_“ with the Returning Officer the sum of five
Hon. hundred rupees or two hundred and fifty rupees,

‘in cash or in Government promissory notes of
equal value at the market rate of the day ’, according as he
is a candidate for either Chamber of the Indian Legislature
ot for a Governor's Legislative Council. No nomination
will be valid unless such deposit has been made.*

The deposit money will be returned, if a candidate
withdraws his candidature within the prescribed time, or
if his nomination is refused, or if he dies before the
commencement of the poll.® It will be forfeited to the
Government if he is not elected and if the number of votes
-obtained by him does not exceed, in the case of a constitu-
ency returning one or two members, one-eighth of the total
number of votes polled or, in the case of a constituency

1 Flectoral Rule 11 (5). * /4id., 11 (7).
foid., 11 (8). * [hid., 12 {1).
: S fhid.. 12 (2).
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returning more than two members, one-eighth of the
number of votes polled, divided by the number of members
to be elected.? The number of votes polled is determined,
in the case of an election by the ordinary method, by
counting the number of ballot-papers minus the ‘spoilt’
-ones and, in the case of an election according to the system
of proportional representation by means of the single
‘transferable wvote, by counting the ﬁrst preferences in
favour of a candidate.? -

Again, if the seat of an elected candidate is declared

vacant on account of his failure to take the necessary oath-
-of allegiance to the Crown, his deposit money will be
forfeited to the Government.? The deposit will be
returned, i a candidate is not elected but has secured more
than .one-eighth of the total votes polled or, as the case
may be, one-eighth of the total votes polled, divided by the
number of members to be elected, It will also be refundel
to the candidate who has been elected and who has taken
‘the necessary-oath of allegiance.*
- If, however, a candidate has been duly nominated at a
general election in more than one constituency, only one of
the deposits made by him or on his behalf will be returned,
.and the remainder will be forfeited to the Government.®

If a duly nominated candidate dies before the poll, the

Returning Officer, or any other authorized person,
-?::;?dz:e. will have, on being satisfied of the fact of the
before poll. death, to countermand the. poll and all proceed-
ings connected with the particular election will
have to be commenced anew; but no fresh nomination is
‘necessary in the case of a candidate whose nomination

Temained valid at the time of the countermanding of the
poll.®

* Electoral Rule 12 (3 2 .
i T . bid., 12 (4).

* [hid,, 12 (6
-8 Provlso to Electoral Rule 12 (6). - ¢ hlec_:toral( R)ule 13.
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If the number of candidates who have been duly
nominated and who bhave not withdrawnp their

* *Procedure

atetection. Candidature, is greater than the number of
vacancies, a poll will be taken., If, however, the
number of such candidates is equal to the number of
vacancies, all the candidates will be declared to be elected.
If, on the other hand, the number of such candidates
is less than the number of vacancies, all the candidates
will be declared to be elected, and the Governor-General
or the Governor, as the case may be, will call upon the
constituency concerned to elect a person (or persons) for
filling the remaining vacancy (or vacancies) within a
-certain time appointed by him.! But, if in the last case
the constituency fails to elect a person (or persons) for
filling the vacancy (or vacancies) within the prescribed
- time, the Governor-General or the Governor, as the case
may be, is not bound to call upon it again to elect any
person {or perscns) until such time, if any, as he thinks
bt.2
Votes are given by ballot, and in general constituencies
in person ; but the Governor-General in Council 3 or the
local"Government of a province, as the case may be, may
direct in cerfain special cases that votes may be given
-otherwise than in person.®* Voting by proxy is allowed in
no circumstances.®
In' ¢ plural-member’ constituencies each elector has
as many votes as there are members to be elected,
but he cannot give more than one vote to anv one

* Electoral Rule 14 (3).

? Proviso to Electoral Rule 14 (3),

? This applies only in the case of elections to the Legislative
Assembly. The reievant Rule in the case of elections to the Council
of State is as follows :—‘ Votes shall be given by ballet, and no
votes shall be recelved by proxy '. The Council of State Electoral
Rule 14 (4).

* Electoral Rule 14 (4)

8 1hid.



112 - THE INDIAN CONSTITUTION

candidate.* Votes are counted by, or under the supervision
of, the Returning Officer, and each candidate, his election
agent and his authorized representative have a right to be
present at the time of counting.?

As soon as the counting of votes is completed, the
Returning Officer declares the candidate or the candidates,
as the case may be, to whom the largest number of votes
has been given, to be elected.® The Rule in the case of a
tie is rather interesting. If an equality of votes exists
between candidates and the addition of one vote entitles
any of the candidates to be elected, the determination of
the person or persons to whom such an additional vote is
deemed to have been given is made by lot in the presence
of the Returning Officer and in such manner as he directs.*
The Returning Officer reports without delay the result of
the election to the Secretary to the Provincial Legislative
Council or to the Secretary to the Government of India inthe

! Electoral Rule 14 (5).

This is the ordinary Rule, but there are exceptions as follow :—

(1) In the case of elections to the Bombay Legislative Council,
an elector is entitled to cumulate all his votes vpon one candidate
or to distribute them among the candidates as he pleases,

(2) In the case of elections to the Legislative Assembly,
an elector in the Presidency of Bombay, and, in the case of ao
election to the Council of State,
Muhammadan constituency may cumulate all
candidate or distribute them among the candidates as he pleases.

(3) Elections must be conducted according to the principle of
proportional representation by means of the single transferable
vote in the case of— - -

(2} the Madras non-Muhammadan
Council of State ;

() the Bengal Europe
Assembly ;

(¢) the Presidency and Burdwan {Euro : o

" A ean) constituency
in thel f(;r e ?;)ngal Legislative COuncili.) )

- ast case votes are given in accord . .

tions made in ghat behalf by thegGoverno ance with regulu

: r-General in Council or
the Hengal Government, as the cas ;
? Electoral Rule 14 (6). ¢ may be.

® fbid., 14 (7).
© 4 Ibid.) 14 (8).

his votes upon oune

constitnency for the

an constituency for the Legislative

an clector of the Bombay. non-
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Legislative Department, as the case may be.. The name or

names of the successful candidate or candidates are then

published in the Gazette.?

The local Government of each province has been

empowered to make regulations ? providing—

Regulations . ..

regarding (1) for the scrutiny of nominations, for the

L‘;‘: I‘;‘:’(‘:‘ﬂ“ﬂ‘; manner in which such scrutiny is to be conducted
and the circumstances in which any person may

be present or may enter objections ;

(2) for the appointment in each constituency of a
Retumi‘ng Officer and for his powers and duties, and for
the performance by other persons of any power or duty of
the Returning Officer ;

(3) in the case of general constituencies, for the
division of the constituencies into polling areas for the
convenience of electors, and for the creation of polling
stations for these areas;

(4) for the appointment of officers to preside. at polling
stations, and for the duties of such officers;

(5) for the checking of voters by reference to the
electoral roll ; :

(6) for the manner in which votes are to be given and,
in particular, for the case of illiterate voter or voters under
physical or other disability ; _

(7) for the procedure to be followed when persons
represent themselves to be electors after other persons
have voted as such electors ;

(8) for the scrutiny of votes;
(9) for the safe custody of ballot papers and other

1 Electoral Rule 14 (9).
2 Electoral Rule 15. Unlike the Electoral Rules, these provincial

regulations vary from province to province except in respect of

essential matters.
For the Bengal Regulations see Bengal Elecloval Rules and

Regulations, 1923, pp. 1-36 or The Bengal Legislative Council
Manual, 1924,
8
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election papers and for the inspection and production of
such papers; and ) .

(10) for such other purposes connected with the conduct
of elections as it thinks necessary. )

These regulations must not be in any way inconsistent
with any Electoral Rule. They apply not only to the local
Legislative Council, but, so far as the particular province
is concerned, to either Chamber of the Indian Legislature
as well, unless the Governor-General in Council gives
different directions regarding their application to the latter
case. Similar regulations in force in the Punjab will, as
far as they are applicable, be in force in the province of
Delhi.

In the preceding pages we have stated in a way the
The Return functions of the Returning Officer in the conducet
i Olficer and management of an election. He is, to guote

;"‘* the a writer, ‘the pivot on which the election
5 n - -
0’;;’;‘;" £ . revolves from the date of the nomination to the

declaration of the result,’t He receives nomina-
tion papers, examines them and decides all objections which
may be made to any nomination paper. He may accept
a nomination or refuse it, as the Electoral Rules may seem
to him to warrant in the circuimstances of the case. This
is one of his most important functions in connection with
an election. An error of judgment on his part at this
stage can only be rectified by an election petition later,
entailing unnecessary trouble and expenditure. He must
endorse on each nomination.paper his decision accepting or
rejecting the same. Votes are counted by him or under
his supervision. He declares the result of an election and
Teports it to the proper authorities.  In some provinces it
is he who selects for each Lonstltuency as many polling
St,dtlonb as he thmks necessary and appoints a Presiding

‘lndum Elm:t:ou (nude. by I.C.S.; 25 i
* Statesinan’ Press. g R pl1b1:she(l .hy the
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‘Officer for each polling btatlon and Polling Officers to assist
‘the latter.1 .

The Pres:dmg Officer must mamtam order at the polling
station, see that the election is fairly conducted, regulate
the number of electors to be admitted at. one time. and
exclude all other persons except the Polling Officers to
-assist him, the candidates, one agent of each candidate, the
police or other public servants on duty, and such persons
as may be admitted for the purpose of identifying the
<lectors. ) S

When a person presents himself to vote, the Presiding
Officer has the right to, and must, if s0 required by a
«andidate or his agent, put guestions to him regarding his
identity or his right to vote. - ‘

As soon as -possible after the close of the poll, the
Presiding Officer .of each polling station must, in the
presence of the -candidates or their polling agents, seal
with his own seal and the seal of such .candidates or agents
as may desire to affix their seal, each ballot box used at the
station and the packets of. unused, *spoilt’ or ‘tendered
ballot papers’ and send them &all, generally,? to the
Returning Officer, with a statement showing the number of
ballot papers entriisted to him and accounting for them
under the heads of *ballot papers in the ballot box,’
“unused,’ ‘ spoilt ' and * tendered ballet papers,’ 3 ete.

If any person is elected by a-constituency of a Governor's

. Legislative Council as well as by a constituency
2}::::2:,_ of either Chamber .of the Indian Legislature,
the election of such -person to the Governor's
Legislative Council will be void and the Governor will call
upon the constituency-concemed to elect another person.*

Teg., in Beugal and Blhar and Orissa.
? In some provinces they are sent to such person or pluce as the
District Collector directs.
® See the note on p. 128.. * Electoral Rule 16, .- .-+ -
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If a person is elected by more than one constituency
either in the same province or in different provinces, he
will have to choosé within séven days of the publication of
the result of the later or the latest of such elections,
according as he has been elected by two or more than two:
constituencies, for which of these constituencies he will
serve and then inform the relevant authorities of his choice-
which is final.? When any such choice has been made, the
Governor-General or the Governor, as the case may be,
will call upon the constituency or the constituencies for
which he has not chosen to serve to elect another person or
persons in his place. If, however, he fails to make the
required choice within the seven days, his election will be
void and the Governor-General or the Governor, as the case
may be, will call upon the constituency or the constituencies
concerned to elect another person or persons.? -

Every person who is elected or nominated to be a

member of a legislative body must, before
.ﬁ‘ z::,:‘_i"g taking his seat, make, at a meeting of the

" Jegislative body, an oath or afirmation of ‘his
alleglance to the Crown as follows 3 :

. elected . P
‘1, A.B., havmg been mominated 2 member of this

body (i.e. Council or Assembly) do solemnly swear (or
. affirm) that I will be faithful and bear true allegiance to

His Majesty the King-Emperor of Indja, his heirs and
successors, and that 1 will faithfully discharge the duty
upon which I am about to enter.’ .

If any person having been elected or nominated subse-
Vacatios of quently becomes subject to any of the disabilities
geat. under the Electoral Rules, which disqualify a

person for membership of any legislative body,
or fails to * make the oath or affirmation,’ described in the

* Electoral Rule 16, 2 lbid 3 Ibid., 24.
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" previous paragraph, within such time as the Governor
'Gener_al or the Governor considers reasonable, the
‘Governor-General or the Governor, as the case may be.
must, unless the disqualification .has been removed in hi:
favour, declare his seat to be vacant.!. 1

An official is not qualified for election as a member of
either Chamber of the Indian Legislature or.of a local
Legislative Council’; and if any non-official member of
-either Chamber of the Indian Legislature or of a local
Legislative Council, whether elected or nominated, accepts
any office in the service of the Crown of India, his seat on
the Chamber or on the Council, as the case may be, becomes
vacapt. But a Minister is not to be deemed an official and
a person will not be deemed to accept oﬁ'ice on appointment
as a Minister.?

A nominated or elected member # of either Chamber of
the Indian Legislature or of a local Legislative Council
may resign his office: to.the Governor-General or to the
Governor,* as the case may be, and on the acceptance of
the resignation the office will become vacant. And if for
a period of two consecutive months any such member ts
absent from India or unable to attend to. the duties of his
office, the Governor-General or the Governor,® as the ‘case
may be, may declare, by notification published in the
{azette, that the seat in council of that member has become
vacant.® '

If an elected member of one Chamber of the Indlan
Legislature becomes a member of the other Chamber, he
will cease to be a member of the first-mentioned Chamber.?

! Electoral Rule 25. 2 Sections G3E (1) and BUB of the Act.

3 Section U3 (1) of the Act.

*Or to the Lieutenant-Governor or Chief Commissioner in the,
«<aseof a Lieutenant-Governorship or Chief Commissionership.

® Or the Lieutenant-Governor or Chief Commissioner.

® Section 93 (2) of the Act. .

? Section 63E (2} of the Act.
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1f, however, any person iy elected a member of b?tlu'
Chambers of the Indian Legislature, he will, before taking
his seat in either Chamber, have to signify in writing the:
Chamber of which he wishes to be a member, and there-
upoﬁ his seat in the other Chamber will become.vacant.'_
We have stated before that every candidate must appo_mt
either himself or some one clse as his election
E;?I:::“ agent, who is not disqualified for such'appoiflt-
' ment under the Electoral Rules.? - The necessity
for selecting the right person for this office cannot be too
strongly emphasized. *The class of persons selected for
this duty ’, says President Lowell, * is not only a matter of
great importance to the candidate, but upon it depends also
in large measure the purity of elections.’?> The candidate
may cancel the appointment of his election agent; but, if
he does so, he must inform the officer receiving nominations
of this fact. In the event of such a cancellation or of the
death of his agent, the candidate must immediately
appoint another election agent and declare his name in
writing to the said officer.4
" In order to prevent extravagance and to minimize the-
possibility of corrupt practices at elections,.
Returnof  stringent, rules have been framed regarding
:L?::;:s. expenses to be incurred in connection with an
election. These rules prescribe, on the one
hand, the objects of expenditure, and, on the other, its.
maximum limit in any election. Within thirty-five days of
the publication of the result of an election, there must be:
submitted to the Returning Officer in respect of each
! Section 63E (3} of the Act.

* Vide Sub-rules (3) and (4} of Electoral Rule § and also Electoral
Rule 17. The disqualification

17, referred to, may arise from the-
commission of a corrupt practice or from the failure to lodge a.
prescribed return of election ex

L penses, or for having lodged a.
return which is found to be false in Any material particular,

> The Govermment of Engiand, vol. i, p. 229,

* Electoral Rule 18, '
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candidate for election a return, in a prescribed form, of his
election expenses.! Every such return, which must be
signed both by the candidate and his election agent, must
contain a statement of all payments made by the candidate
or his election agent or by any person acting on his behalf,
for expenses incurred on account of the conduct and
management of the election, and a further statement of all
unpaid claims in respect of such expenses of which ‘he or
his election agent has knowledge.?

Schedule IV to the Electoral Rules enumerates the objects
for which expenses may be legally incurred. Briefly
speaking, they are as follow :— '

(1) the personal expenditure of the candidate incurred
or paid by him or his election agent in connection with his
candidature ;

(2) the pay of ‘each person employed as an agent,
clerk or messenger ;

(3) the travelling expenses and any other expenses on
account of agents, clerks, messengers and other persons,
whether in receipt of salary or not ;

{4) the cost whether paid or incurred of—

(@) printing, (&) advertising, (c) stationery,
(d) postage, (¢) telegrams and (f) rooms
- hired either for public meetings or as

. Committee rooms ; and

3 any other miscellaneous expenses.

The return must be accompanied by declarations 3 both
by the candidate and his election agent, in which they must
solemnly affirm before a Magistrate that, to the best of
their knowledge and belief, the statement of election
expenses contained in the return is true, and that no other
expenses whatsoever have, to their knowledge or belief, been
incurred in connection with the candidature.* Ifa candidate

1 Electoral Rule 19 (1). - 2 Ibid., 19 (2).
3 bid., 19 (3). . < Iid.. 19 (3), Schedle IV.
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is, on account of his absence from India, unable to sign the
return of election expenses and to make the required
declaration within the prescribed time, it must be signed and
submitted by his election agent only, who will have to make’
a declaration as stated above; but within fourteen days of
his return to India, the candidate must himself make, ina
special form, a declaration on oath before a Mag:strate
regarding his election expenses.?

As soon as possible after a return has been submitted
and the necessary declarations in respect thereof have been
made, the Returning Officer must put up in some conspicu-
ous place in his office and publish in the Gazette a notice
of the date on which the return along with the declarations
has been submitted and of the time and place at which they
can be inspected. Any person is, on payment of a fee of
one rupee, entitled to inspect any such return or declarations
and, on payment of such fee as the local Government may
prescribe, to obtain a copy or copies thereof or of any part
thereof.? <

The Governor-General in Council may fix maximum

scales of election expenses and prescribe the
Maximum

scale of - - number and descriptions of persons who may be
:1::::1::5 . lawfully employed for payment in connection with

any.election held under the Electoral Rules.?
Every election agent must,.for .each- election for .which
Accounts of he is appointed. an agent; keep separate and
© Agents, regular books of account in'which the particulars
- of all expenditures in connection w1t1\the election
must be entered.*
¢ Rules have been framed under the Government ‘of India

‘Act for the final decision of doubts and disputes as'to the

* walidity of an Ielecgion..’ ' They have been supplemented

) Sl )
" Electoral Rule 19 (4). z
3 Ihid., 20 (1) and (). - i (5)

-

‘Ibtd 21..
3 Electoral Rules, Part VIJ.
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by a special legislation ! providing for the criminal punish-
ment of certain acts which directly or indirectly
interfere with the purity of elections, thus bring-
~ ing election offences within the purview of the
general law of the land. These acts are known as mal-
practices in connection with elections. They are bribery,
treating, undue influence or personation at an election,
false statements or illegal payments in connection with an
election, and the failure to keep election accounts. A
candidate found guilty of a malpractice in connection with
an election may not only lose his seat in the legislature
and be deprived of his electoral rights for five years, but
may also be criminally punished.

Bribery at elections consists in 2 ¢a gift, offer or promise
by a candidate or his agent, or by any other
person with the connivance of a candidate or
his agent, of any gratifications (including all forms of
-entertainment and all forms of employment for reward} to
any person whomsoever with the object of inducing directly
or indirectly—

(1) a person to stand or not to stand as, or to w:th-
;. Jdraw from being, a candidate, or
. (2) an elector to vote or refrain from voting at an
- election, - : N
or as a reward to _ ' - :
- {1) a person for having so stood or not stood or for
having withdrawn his candidature, or
(2) an elector for having voted or refrained from
voting.’

The acceptance by a person. of any gratification either
for himself or for any other person as a reward for exercis-
ing any electoral right or for inducing or attempting to

Election
-offernces.

Bribery.

* Vide Indian Elections Offences and Inquiries Act: Act No. 39

of 1920,
# Schedule V to Electoral Rules, Part [, Clause 1.
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induce any other person to exercise any such right also
constitutes the offence of bribery.! o

Treating is a form of bribery. It means ‘the incurring
in whole or in part by any person of the
expense of giving or providing any food, drink,
entertainment or provision to any person with the object
of directly or indirectly inducing him or any other person to
vote or refrain from voting or as a reward for baving voted
or refrained from voting.’? In the words of President
Lowell, the person who treats relies upon the voter’s
general sense of gratitude.

It may be noted here that a declaration of public policy
or a promise of public agtion by a candidate does not
constitute an offence.? -

~Undue influence is defined as any direct or indirect
) interference or attempt at interference on the
Undue . . -
intivence.  Part of a candidate or his agent or of any othe

person with the connivance of the candidate

or his agent with the free exercise of one's electoral
right.

Treating.

It includes (1) threatening a candidate or a véter or any
other person in whom the candidate or the voter is interest-
ed with injury of any kind ; and (2) inducing or attempting
to induce a candidate or a voter to believe that he or any’
person in whom he is interested will become or will be
" rendered an object of divine displeasure or spiritual

censure.* If an employer threatens his employees with
dismissal in the event of their not exercising their electoral
vights according to.his direction, or if a minister of
religion or a priest holds out threats of excommunication
or other religious disabilities in order to influence the

¥ Section 1718 (ii) of the Indian Penal Code, Chapter 1X-A.
T Flectoral Rule 44 (2}, explanation.

* Electoral Rules, Schedule V, Part 1, Clause 2 (2).
¢ Ibid., Clanse 2 {1). - - . 2. .



ELECTORAL PROCEDURE AND MEMBERSHIP 123

exercise of electoral rights by any person, the offence of
undue influence is committed thereby. :

If any person at an election apphes for a votmg paper,.
P or. votes, in the name of any other person,
. Personation. . . . A
- -whether living or dead, or in a fictitious name,

or if he having voted once at such election applies at the
same election for a voting paper in his own name, or if he
abets, procures or attempts to procure the voting by any
person in any such way, he commits the offence of persona-
tion at an election.!

The publication of false statements in relation to the

personal character or conduct of any candidate,
E;‘?:i::““ or in relation to his candidature or withdrawal
statements,  thereof, calculated to prejudice the prospects of
‘his election, is a criminal offence.?®
An unauthorized expenditure by any person in any way
whatsoever for the purpose of promoting or
‘:JI::ulhar- procuring the election of a candidate, or the
expenditare, [ailtire to keep accounts of expenses incurred in
connection with an election, comes also within -
the scope of election offences.?

All these corrupt practices are criminal offences. punish-
able with fine or imprisonment or with both, and also with
the loss of electoral rights for a period varying from three
to five years.

Other corrupt practlces + punishable simply with the

Joss of electoral rights® are—

Other minor (1) the expenditure on the employment of
m':ﬁt“. any person in connection with an election inr

excess of the number prescribed therefor by
the Governor-General in Council ; .

1 Section 171D of the Indian Penal Code.

% Electoral Rules; Schedule V, Part I, Clause 4.

3 Sections 171H and 171-I of the Indian Penal Code.
* Vide Electoral Rules, Schedule V, Parts I and IIf.
* For a period varying from three to five years.
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(2) the payment on account of the conveyance of any
elector to or from any place for the purpose of recording
his vote ; ’ s S Lo

- (3) the hiring, borrov&ing or using for certain‘
Hiring and

asing of purposes in connection with an election f’f any
public boat, vehicle or animal usually kept for letting on
<omveyauce. ... or for the conveyance of passengers by hire;
Hiring of (4) the hiring of liquor shops for the
liquor purpose of meetings to which electors are
Shops. admitted, or as committee rooms ; _
tssue of (5). the issuing of a circular, placard, or
ﬂ;&:‘;::“ poster having reference to an -election, wh1.ch-
printer’s .does not contain the name and address of its
;'l"g"sher,s_ printer and publisher.

name

thereon.

. The. validity of an eleétion, when disputed, is
decided by a specially appointed election tribunal. The
procedure is as follows: When an election petition,’

by which alone an election can be called in
The election

petition and question,® is duly presented by a candidate or
electtiou an elector, or by a specially empowered officer
court,

of the Government, the GovernopGerieral_, or
the Governor, as the case may be, must appoint Z as

1 Electoral Rule 31.

% [bid., 36 (2) {a). ' S

By the Parliamentary Elections Act, 1K68, the Parliamentary
Elections and Corrupt Practices Act, 1874, and the Supreme Court of
Judicature Act, 1881, the trial of election. petition in England-is now
-committed to a tribunal of two judges of the King’s Bench Division,
of the High Court of Justice, selected by the other judges of that
division. (See Lowell, The Governwent of KEngland, vol, i, p. 230,
or E. May's Parliamentary Praclice, p. 581). The Electoral Rule
36 (2} (a) under the Government of India Act, relating to the
constitution of election eourts should be so amended as to provide
for the trial of controverted elections only by (2 or 3) judges of an
Indian High Court selected by the other judges of the Court. Many
of the election courts, set up under the existing Rule since the first
-elections under the Reforms, have not besn able to inspire public
-confidence in their impartiality on account of their composition.
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Commissioners for the trial of the petition three persons
who are or have been, or are eligible to be appointed,,
Judges of a High Court, and must appoint one of them
to be the President, and thereafter the usual course of
judicial proceedings will follow.

The petition must contain a brief statement of the

material facts on which the petitioner relies.
Contents of . . .
the petition. And be accompanied by a list, duly signed and

verified, setting forth full particulars of any
corrupt practice which he alleges.? He may, if he likes,.
besides calling in question the election of the returned
candidate, claim a declaration that he himself or any other
candidate has been elected.? At the time of the presenta-
tion of the petition, the petitioner, unless he happens to be
the specially empowered Government Officer,.
must deposit with it the sum of Rs. 1,000 in
cash or in Government Promissory Notes of
equal value as security for the costs of the same.?

An election petition may be withdrawn only with the-
permission of the Commissioners or, if an
application for withdrawal is submitted before
any Commissioner has been appointed, of the
Governor-General or the Governor, as the case may be.*
But no application for withdrawal will be granted if, in the
opinion of the Governor-General or the Governor or of the
Commissioners, as the case may be, such application” has.
been induced by any illegal bargain or consideration.3

If in the opinion of the Commissioners—

(1) the election of a returned candidate has
.‘,‘:;’,‘;':,-":g"." been procured or induced or the result of the
election . election has been materially influenced by -a.
vold. corrupt practice, or : '

Deposit of
security.

Withdrawal
of petition.

} Electoral Rule 33 (1) and (2). ® Lbid., 34
a lbid., 35. : s Joid., 39(.,
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{2) any o[ the offences like bribery, undue mﬂuem.e
personation, publication of false statements and authori-

zation of certam illegal expenditures has been committed,
Or o B . |

3

(3) the result of the Llect'on has been materially
.affected by the improper acceptance or refusal of any
nomination or of a vote, or by any non-compliance with the
provisions of the Government of India Act or the Rules
and Regulations made thereunder, or by any other
nregulanty, or

(4) the election has not been a free electlon on account
.of the large number of cases in. which undue mﬂuence or
bribery has been exercised or committed, -
.the election ot the returned candidate must he void.!

But, if the Commissioners are of opinion that in spite of
all efforts on the part of the returned candidate and his
election  agent, some corrupt practices of trivial and
unimportant character have been committed, for which the
candidate or his ¢lection agent was in no way responsible,
they may not declare his election void.?

When the trial is over, the Commissioners have to report
Reportof  Whether the returned candidate or any other
g‘:mEn“eli“‘m party to the petition who has claimed the seat
sioners and  as been duly elected.? They will also have to
procedure ;. state the total amount of costs payable and name
thereon. the persons by and to whom such costs should be
paid.* The report will have to be forwarded to the
‘Governor-General or the Governor, as the case may be,
who, on receiving the same, will issue, in accordance with
it, orders which will be final.5 In case of a difference of

-opinion -among the Commissioners, the opinion- of the
majority will prevail,®

_ ! Electoral Rule 44 (1), ; o % fbid., 44 ().
> Ibid., 45.(1). .- - * [bid., 45 %2%
® Jbid., 45 (3). . : s [hid., 4().
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Where any definite charge is made in an election petition
~of a corrupt practice, the Commissioners must state in their
Teport if any such practice has been proved to have been
committed, and if so, who is, or are, responsible for it and
what its nature is.? _

We may note here also that besides the loss of clectoral
Other conse- Tights and the infliction of eriminal punishments,
quences of  there are other penalties attached to move

more . R ) R
serigus serious election offenices like bribery, undue
<lection influence and personation. A person who has
-offences.

been proved guilty of any such malpractices in
connection with an election is disqualified, unless he huas
bcen exempted from such disqualification, for five vears
from—

1) *Leing  appointed to, or acting in, any judicial
<UII1L:€; or

(2} being elected to any office of any local authority, or
holding or exercising any such office to which no salary is
4attached ; or

(3) being elected, or sitting or voting as a member of
Any local authority ; or

(4) being appointed or acting as a trustee ot d pubu-_
frust.’?

In spite of all these stringent laws to restrain improper
Corrupt’ conduct at elections, the last two elections under
practices at -the Reforms have not been altogether free from
_:'I‘:c:i“‘ two corruptions. There have been cases of bribery

“"-  and undue influence. Many members of the
1and-owning.class, contesting seats in general constituencies
in rural areas, allowed their paid servants to conduct
electoral campaigns in their behalf in such a manner as very
-often interfered with the free exercise of electoral rights
by theu tenantry The remedy, of course; lies in public

! Electoral Rule 47 - A a
* Indian Election Offences and Inquiries Act, Part 11, Section 13.
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watchfulness and exposure, but it is often extremely difficult.
to prove a case of corruption against a powerful candidate,
especially when he happens to be a landlord. The system
of voting by ballot does undoubtedly act as a great safe-
guard against many otherwise possible corruptions. It is
hoped, however, that these corruptions will gradually
disappear with the continued exercise by the people of

their political rights and a further development of their
civic consciousness. '

FORM OF NOMINATION PAPER

ScaepuLE III, ELECTORAL RuiE 11.
Name of the constituency for which the candida_te is
nominated.......ceuu.n.
Name of candidate.......

* Denomination (i.e. community).., cireen

Constituency on the electoral roll o[ whu.h the cand1date is
registered as an elector..

Name of proposer............ PRI

Number of the proposer in the electoral roll of the
constituency.... Crereens

Signature of the proposer

Name of the seconder....

-Number of the secon_der
CONSEItUCNICY v renrmseaneernnnnrnnssns

Signature of_the seconder...........

s
L T T R PR F TR LR L L

‘- .
bl SasmEEEs AR AP ReR redRarUS

in the e]ectural rol] of the

MR SR P TR LR L R

Declaration by the Candidale
I hereby declare that I agree to this nomination.
Date........... ..\ Signature of the candidate..........ocoeremr

LR R T Y TR Y] --}‘;------.---..--.-...o..-.--.---nc.....n XIECELIREERALLS

RN

.
* Not to be entered Ju case of a special constituency,

v
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{To be filled in by the Returning Officer or other authorized
person.)

.

Certificate of Delz'zmj.z
"This nomination papér was delivered to me at my office
at (date and hour.....cccc.ivuvevienennns) Serial No............

T T L e I T I e

Returning Officer or other authorized person.

Cerlificale of Scrutiny

. T have scrutinized the eligibility of the candidate, the
Pproposer and seconder, and find that they are respectively
wualified to stand for election, to propose and to second the
nomination. )

L R R R L e T ]

Returning Officer or olher authorized person.

NOTE

“ 1f a person representing himself to be a particular elector named
on the electoral roll applies for a ballot paper aiter another person
has voted as such elector, the applicant shall, after duly answering
such guestions asthe presiding officer may ask, be entitled to mark
a ballot paper in the.same manner as any other voter. Such ballot
paper { . . . referred to as a '' TENDERED BALLOT PAPER "'} shall be
of a colour different from the other ballot papers, and, instead of
eing put into the ballot box, shall be given to the presiding officer
and endorsed by him with the name of the voter and his number
on the electoral roll and the name of the electoral area to which the
1ol relates and shall be set aside in a separate packet and shall not
be counted by the returning officer.’ See the Bengal, Bihar and
Qrissa, Madras and Bombay Electoral Regulations,



CHAPTER XIII

THE INDIAN LEGISLATURE—ITS PRIVILEGES
: AND POWERS

Freedom of speech in the Indian Legislature—Limitations on
debate—Provincial Legislatures and freedom of speech—Powers of
the Indian Legislature— Assent of the Governor-General to Bills—
Power of the Crown to disallow Acts—Extraordinary method of
legislation—Joint Select Committee on the extraordinary method of

egislation—Exercise of the extracrdinary power of legislation—
Indian Budget—Non-votable heads of expenditure—Indian non-
votable expenditures compared with the English Consolidated Fund
charges—Mr. Ginwala’s resolution about non-votable expenditures—
Restoratjon of a reduced or refused demand—Joint Select Committee
on the * restoration power '—Financial powers of the Parliaments
of Canada, Australia and the Union of South Africa—Montagu-
Chelmsford Reforms and the Central Government.

We have in the preceding pages discussed the nature and
composition of the Indian legislatures; we shall now

describe in this and in the following chapter their privileges®
and powers.

A member of the Indian Legislature enjoys? freedom of
eoodom of speech and is not liable to any proceedings in
speect in any court for his speech or vote in either Cham-
the Indiss  ber, or for anything] published in any official
Legislature. - % .

report of the proceedings of either Chamber.
He may, therefore, say, subject, of course, to the Rules and
Standing Orders of the Chamber of which he is a member,
whatever he thinks fit in debate, and no action can be taken

* No salary attaches (o the office of menmber of either Chamber of
the Indian Legislature ; but he is entitled to receive * tr
halting * allowances for attendance at its meetings.
crrangement in the case of a Governo

# Section 67.{7) of the Act.

avelling and
This is also the
r's Legislative Councit.
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against him for libel in any judicial court. This freedom
of speech says ‘Sir Erskine May,! is a privilege essential
to every free Council or Legislature. "¢ The fullest and
most complete ventilation of every plan, object and purpose
' says another distinguished writer, * necessary to wise
and beneficial legislation. This could never be secured if
the members should be under the restraints imposed by
the law of slander and libel upon private character. There
is no doubt that this privilege may be grossly abused, since
every word used in debate, and frequently something morte,
is now reported to the puhlic ; but the danger to the general
welfare from its curtailment is far greater than that to
individuals from its exercise, ’ _
But it may be pointed out here that this freedom of
Limitations speech does not mean immunity from any action
on debate,  Whatsoever within the Legislature itself. A
member may be promptly called to order for
using unparliamentary expressions. He may even be
censured by the House to which he belongs and may have
to offer an explanation or apology to its satisfaction. The
matter of every speech must be strictly relevant to the
subject before the House. Besides, he is, under a Stand-
ing Order,? forbidden, while speaking, (i) to refer to any
matter of fact on “which a judicial decision is pending ;
(ii) to make a personal charge against a member ; (iii)_to
make use of offensive expressions regarding the conduct of
the Indian or any local ]eglsl'tture (iv) to reflect upon the
conduct of His Majesty the King' or the Governor-General
‘or any Governor (as- distinct from the Governments of
which they are respectively the heads) or any court of law

3 Parliammentary Practice by Sit Erskine May (twelfth edition),
6

p. 96. .
2 Pohhml Science and Consiitutlional Law, by Mr. J. W. Burgess,

\’01 ii, p. 122,
3 Legislative Assembly Standing Order, 29 (2) ; Council of State

Standing Order 28 (2).



132 THE INDIAN CONSTITUTION

in the exercise of its judicial functions; or (v) to utter
treasonable, seditious or defamatory words, These safe-
- guards are quite sufficient to keep a member on the right
path. , )

If a member persists in irrelevance or in tedious
repetition either of his own arguments or of the arguments
used by other members in debate, he may be directed by
the President to discontinue his speech.! Nor can he use
his right of speech for wilfully and persistently obstructing
the business of the House of which he is a member.

Another point to be noted in this connection is that
:t_héfe is nothing in the Act-to protect a member from being
legally dealt with in a court of law if he himself publishes

" his speech which is actionable. In England, *if a member

" publishes his speech’, says Sir Erskine May,? * his printed
statement becomes a separate publication, unconnected with
any proceedingsin Parliament.” In the absence of anything
to the contrary, it may be presumed that the publication
of a libellous speech, delivered in either Chamber of the
Indian Legislature, otherwise than officially, is punishable.

We may state here that the members of the provincial
legislatures® enjoy similar freedom of speech, subject to
similar restrictions, as is enjoyed by the members of the
Indian Legislature. :

We have previously* dwelt on the non-sovereign and sub-

ordinate character of the Indian legislative bodies
m“’]*:ll:;:; and shown how their authority has been limited
Legisiature. DY the Government of India Act. We shall now
describe their specific powers and functions. We
propose to deal with the Indian Legislature in this chapter.

1 Indian Legislative Rule 16.

* May's Parliamentary Practice (twelfih edition), p. 100.

2 These include the Legislative Councils of Lieutenant-Goveranors
{if any} and Chief Commissioners.

* pp. 5-6 ante.
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The Indian Legislature is empowered to make laws!—
(1) for all persons, for all courts, and for all places and
things, within British India;
.(2) for all subjects of His Majesty and servants of the

Crown within other parts of India;

(3) for all native Indian subjects of His Majesty.
without and beyond as well as within British India;

(4) for the Government officers, soldiers, airmen, and
followers in His Majesty’s Indian forces, wherever they
are serving, in so far as they are not subject to the Army

Act or the Air Force Act;

(5) for all persons employed or serving in or belonging
to the Royal Indian Marine 2 Service ; and

(6) for repealing or altering any laws which for the
time being are in force in any part of British India or apply
to persons for whom the Indian Legislature has power to

make laws.
\ But it is not, unless so authorized?® by Act of Parliament,

empowered to make any law repealing or affecting*~—
(1) any Act of Parliament passed after the year 1860

1 Section 65 (1} of the Act.
2 The functions of the Royal Indian Marine have hitherto been—
(1) the transport of troops in * Indian waters ', i.e, the high seas
between the Cape of Good Hope on the West and the Straits of
Magelian on the East, and any territorial waters between those
limits ;
{2) the maintenance of station ships (at the Andamans and
Aden), the visiting of Light Houses in the Red Sea, the Persian
Gulf, Burma, and the Marine Survey of India ; and
{3) the maintenance of the Bombay Dock-yard and of all
military launches.
It is maintained out of the revenues of India. The total expen-
diture for 1922 and 1923 was estimated to amount to Rs, 1,36,99,000.
For further details about the Royal Indian Marine, see Ilbert’s
Government of India (third edition), pp. 233-34 ; also see the Report
of the Indian Retrenchment Committee, 1922-23, pp. 66-77.
® For instance, the Indian Legislature has, under Section 131 (3)
of the Government of India Act, power to repeal or alter some of
the provisions of the Act mentioned in the fifth Schedule to the Act.
See Appendix L.
* Section 65 (2) of the Act.
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and extending to British India-(including the Army Act,
the Air Force Act and any Act amending the same) ; or

(2) any Act of Parliament enabling the Secretary of-
State in Council to raise money in the United Kingdom, for
the government of India.

‘Nor has it any power? to make any law affecting the
authonty of Parliament, or any part of the unwr itten laws
or constitution of the United Kingdom 'of Great Britain and
Ireland whereon may depend in any degree the allegiance
of any person to the Crown of.the United Kingdom, or
affecting the sovereignty or dominion of the Crown over
.any part of British India. Besides, it cannot without the
previous sanction of the Secretaly of State in Council,
make any law empowering any court, other than a High
Court, to sentence to the punishment of death any of His
Ma]esty ] sub]ects born in Burope, or the children of- sur'h
subjects, or abolishing any High Court,2

"A law made under the Government of India Act for the
Royal Indian Marine Service will not apply to any offence,?
unless the vessel to which the offender belongs is at the
time of the commission of the offence within the limits of
‘ Indian waters,’ i.e.. the high seas between the Cape of
Good Hope on the West and the Straits of Magellan on
the East, and any territorial waters between those limits.
The punishments imposed by any such law for offences
must be similar to, and not in excess of, the punishments
which may, at the time of making the law, be imposed for
similar offences under the Acts relating to His Majesty’s
Navy, except that, in the case of persons other than
Europeans or Americans, imprisonment for any term not
exceeding [ourteen years, transportation for life or any less
term, may be substituted for penal servitude,

1 Section 65(2) of the Act.
2 Section 65 (3) of the Act
3 Section 66 of the Act.
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A member cannot, without the previous sanction of the
Governor-General, introduce ~in &ither Chamber of the
Indian Leglslature any measure affecting'—

(1) the public debt or public revenues of India or
imposing any charge on the revenues of India; or
{2) the religion or religious rites and usages of any
class of British subjects in India ; or
{3)-the discipline or maintenance of any part of His
Majesty’s military, naval or air forces ; or
(4) the relations of the Government with foreign
princes or states:
Or any measure
(a) regulating any provincial subject, or any part
of a provincial subject, which has not been
declared by rules under the Government of
India Act to be subject to legislation by the
Indian Legislature; or .
(6) repealing or amending any Act of a_'Local .
Legislature ; or
(c) repealing or amending any Act or Ordmance

o made by the Governor-General.

1f in either Chamber of the Indian Legislature a Bill is
introduced, or is proposed to be introduced, or any
amendment to a Bill is moved, or proposed to be moved,
and if the Governor-General certifies that the Bill, or any
clause of it, or the amendment, affects the safety or|
tranquillity of British India, or any part thereof, and
directs that no consideration, or no further consideration,
is to be given to the said Bill, clause or amendment, then
effect must be given to such direction.? :

. When a Bill is passed by both Chambers of the Indlan
Legislature, the Governor-General may assent to it or may

—e

1 Section 67 (2) of the Act.
% Section 67 (2qa) of the Act.
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withhold his assent from it, or may reserve it for the
signification of His Majesty's pleasure thereon.®
a?e"t *f ' He may, instead of doing any of these things,

Governor-  return the Bill for reconsideration by. either
Genceral to )

Bills. Chamber.? " But the Bill cannot become an Act
until it has received the assent of the Governor-
General, or, if it was reserved for the signification of His
Majesty’s pleasure, until His Majesty in Council has signified
his assent thereto, and that assent has been
f:: E:J:L, notified by the Governor-General.? Finally, am
to disallow  Act of the Indian Legislature, duly assented to
Acts. by the Governor-General, may be disallowed by
His Majesty in Council and it becomes void as soon as such
dlsallowance is notified by the Governor-General.*

This executive veto on legislation is not peculiar to the
Indian Constitution only. It existsin England as well asin
the self-governing Dominions like Canada and Australia.®
The danger lies not in its existence so much as in the
frequency of its exercise. The royal veto on Parliamentary
legislation in England is practically obsolete ;¢ and so {ar as

the Dominion legislation is concerned, it is, according
to Prof. Dicey,”. * now most sparingly exercised, and will

T

1 Section 68 (1} of the Act. 2 Section 67 (4) of the Act.

3 Section 68 (2) of the Act. * Section 69 of the Act.

3 The Commonwealth of Australia Constitution Act, 1900, Sections.
58-60. The British North America Act, 1867, Sections 55-57. The
Colonial Governor, says Prof, Keith, ‘ has an absolute discretion to
refuse to assent to any and evey Bill.’—Kesponsidle Government in
the Domninions (1809), p. 176.

® The last royal veto was given in 1707 ; see p. 280 of Lowell’s
Government of Enghmd vol. i.

‘ The necessity of refusing the royal assent is removed by the
strict observance of the constitutional principle, that the Crown has
no will but that of its ministers, who only continue to serve in that

. ecapacity 50 long as they retain the confidence of Parliament. This
power was last exercised in 1707, when Queen Anne refused her
assent to a Bill for settling the militia in Scotland.'—May, Parlia-

o mentary Praclice, p. 395.

' 7 Dr. Dicey’s Law of the Conslitution, Introduction, p. xxxi
see also pp. 110-16, ¢bid. (eighth edition),

r
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hardly be used unless a Bill directly interferes with:
Imper:al mterests oris as’ regards the colonial legislature-
ultm vires.” There is, however, one pomt of difference in
form in respect of the executive veto between India and,.
say, Canada. In India the Governor-General gives or
-withholds his own assent; in Canada the Governor-General’
thereof assents to a Bill in the King’s name or withholds.
the kmg s assent therefrom.

It may be pomted out here that, in the present circum--
stances, the occasions for the exercise of the executive veto.
on Bills phssed by the two Chambers of the Indian
Legislature will be very rare, since, under the Act,? the
Governor-General may, by mere certification, forbid the:
very consideration of a mreasure which he considers
dangerous to the safety or tranqmlhty of British India or of
any part thereof. Besides, as we have seen before, since-
the introduction of CEItaIn measures requlres the previous
sanction of the Governor-General, he may refuse such
sanctlon in the case of any ob;ectxonable Biil.2

We have described above the ordinary method of

legislation ; we shall now consider what may be-
Extra- . i
ordinary regarded as the extraordinary method of legisla-
‘method of  tion under Section 678 of the Act, which runs as.
legislation, . i

follows':— Y

If either Chamber of the Indian Legisiature refuses leave
to introduce, or fails to pass in a form recommended by
the Governor-General, any Bill, the latter may certify that its.
passage is essential for the ‘safety, tranquillity or interests
of British India or any part thereof. Thereupon, if the:
Bill has already been passed by the other Chamber, it will,
on signature by the Governor-General, forthwith become:
an Act of the Indian Legislature in the form as originally

3 Section 67 (24) of the Act. See p. 135 ante.
¥ Bection 67 (2) of the Act. JZbid.
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introduced or proposed to be introduced in the Indian
Legislature, or, as the case may be, in the form recom-
mended by the Governor-General, in spite of the fact that it
has not been agreed to by both Chambers ; but, if the Bill
has mot already been so passed, it must be laid before the
other Chamber, and, if consented to by that Chamber in the
_ form recommended by the Governor-General, will become
an Act on the signification of his assent, or, if not so
.consented to, will, on his signature, become an Act.?
Every such Act must, as soon as_practicable after being
‘made, be Taid before both Houses of Parlitment. But
“it cannot_have the. force and effect of law until copies
-of it have been laid before each House of Parliament for
. not less than eight days on which that House has sat, and,
thereafter, until His Majesty in Council has signified his
,assent thereto, and that assent has been notified by the
: Governor-General, ~ But if, in the opinion of the Governot-
-General, a state of emergency exists, he may direct that
any such Act will come into operation immediately, and
. thereupon it will have the force and effect of law, subject,
however, to disallowance by His Majesty in Council.®
- The above provision has been inserted in the Act in
Solat Select order, in the words of the Joint Select Commit-
Committee  t€€,> to empower the Governor-General inj
-::l:::rdl- gogncil'to sccure in all cifcumstances legislation |
nary method Which is required for the discharge of his\

of legista- responsibilities. " The

ypons1bL Committee, however,
advised* that all Acts passed in this (extra-
-ordinary) manner should be laid before Parliament that it
might be fully apprised of the position and of the circum-

stanges which led to the exceptional procedure. Butit is

1 Section 67B (1) of the Act. % Bection 67B (2) of the Act-.

% Report from the Joint Select Commit OV £
India Bill, Clause 26. tee on the Government ¢

¢ Jbid. )
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very unlikely that Parliament will ever disapprove of an
action taken by the Governor-General under the above
Section, even if the latter may have acted most arbitrarily ;"
since, such “disapproval may force his resignation—a
situation Which ParTiament will not ordinarily like to face.
The first exercise of this extraordinary power by the
- Governor-General took place in September,
Exercise of 1922 ti . oy
the exira- 2, in connection with the passing of the
'ﬁf,‘f.',ﬂfi,”, ‘* Indian States Protection against Disaffection
legislation. Bill,’ popularly known as the Princes Protec-
: tion Bill.! We need not enter here into the
merits of the measure; The Legislative Assembly refused
leave for the introduction of the Bill. Thereupon the

‘Governor-General certified that the passage of the Bill was
essential for the i_r;tgrests“o'EHBritish India. It was then
introduced into the Council of State with a recommenda-
tion from the Governor-General to piss it in the form.in
which it was presented. “And it was so passed by the
Council of State. The Bill then, on signature by the
‘Governor-General, became an Act without the assent of the
_é_ssembly. The next occasion for the use of this power
arose in connection with the passing of the Finance Bill of
the year 1923.2 The Bill as first introduced into the
Legislative Assembly contained a clause providing for an
increase in the salt duty from Re. 1-4-0 to Rs. 2-8-0 per
maund. The Assembly, however, accepted an amendment |
in favour of the maintenance of the then rate of Re. 1-4-0
per maund. The Finance Bill thus amended in respect of !

1 India in 1922-23 by Dr. Rushbrook Williams, p, 284,

" For details see the proceedings of the Indian Legislature ; see
-also the pamphlet entitled The First Legislative Assembly prepared
by the Director of Publie Information, p. 10.

2 fndia i 1922-23 by Dr. R. Williams, pp. 115-16 and 295;
see also India's Pariiament af Delhi—Delhi Session, 1923, by the
Director, Central Bureau of Information, pp. 37-40. For full details
see proceedings of the Indian Legislature. .



140 THE INDIAN CONSTITUTION

the salt tax was carried by the Assembly. It then came up
in the form recommended by the Governor-General before
the Council of State, with the salt duty doubled. It was
passed by the Council by a majority of twenty-eight votes
against ten. The Councii thus reversed the decision of the
Assembly regarding salt tax. The Bill was reintroduced

into the Assembly in the form_in which it had been

passed By the Council,”with_a recommendation by the
Governor-General to pass it. But it was rejected by the

Assembly by fifty-eight votes against forty-seven. It was

’:'t}}eg certified by gh_e__GéVernor-GeneraI and became an Act. _
'The ~Finance Bill of the year 1924 was also passed

into Act by * certification ' by the Governor-General.? The

Bill, as recommended by the Governor-General, was

rejected by the Assembly, but consented to by the Council

this time also.

It may be noted here that the insertion of this em-
powering clause in the Act and its use in connection with
the passing of the *Princes Protection Bill® and the
Finance Bill of the year 1923, have done much, in the:
opinion of many responsible persons, to make the Reforms
unpopular.

The estimates of the annual expenditure and revenue
[ndian of the Governor-General in Council are placed
Budget. before each Chamber of the Indian Legislature

in the form of a statement.? These estimates
as embodied in the statement are referred to ‘as the Indian
Budget. They are presented to each House on such day
or days as the Governor-General appoints.? No member
can _make any proposal for the expendituré of public

1Ses the Government of India’s Notification No, 496-F,, dated
Delhi, March 28, 1924, The Gazetle of India (Extra.), March 3}, 1924.
z Section 67A (1) of the Act,

3 The Indian Legislative Rule 43.  Y%e Gazetle of India (Extra.),
September 27, 1920,
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Tevenue, except on the recommendation of the Governor-
General 1 This apparent curta:]ment of the righs of the
non oﬁ‘icxal mémbers is not pecuhar to our Constitution
only "The House of Commons 2 in England * will not
‘Teceive any petition, or proceed upon any motion, for a
grant or charge upon the public revenue unless recom-
mended from the Crown.’ Such a restrictive clause is to be
found in the Constxtutlons of self-governing Dominions 3
vhke Canada, Austral:a and South Africa. Experience has
proved that such a restriction is absolutely necessary
to prevent expenditure .of public money on projects of
Jocal and, very often,- of questionable importance, on the
initiative of private members who, in most cases, to
ensure their return at the next election, do everything they
«an, regardless of consequences of their action to the
public treasury, to please their respective constituencies.
‘Speaking about the English system, President Lowell says
tha_thl_t_ has proved not only an invaluable protection to thel
Treasury, but a bulwark for the authornty of the Mm:stry. ‘
Commenting on the relevant clausé in the British North’
America Act, 1867, Prof. Egerton® remarks that before 1840
the proposals by private members'to make grants of public
money had become a scandal and nuisance. The remedy
was to secure the previous recommendation of the Crown.
As a further extension of the principle just discussed,
we find that when any motion is made demanding a- grant
for a definite object, no amendment is in order either to
increase e the grant or_to alter _its destination.® But as

1 Section 67A. {2) of the Act.
? Lowell, Government of England, vol. i, p. 279,

2 The Brmsh North America Act, ]867 Section 54. The
Commonwealth of Australia Constitution Act, 1900, Section 56 ;
South Africa Act, 1909, Section 62.

* The Government of England. vol. i, pp. 279-80.
8 Federations and Unions in the British Empire, p. 136, note 2.
@ The Indian Legislative Rule 48 (2). Zhe Ga..dtc of India (Extra.},

September 27, 1920.
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, l\;i_l_lip_e-‘;gen later, Enot_i_or_ls_ may Ee_myvgd_ at this stag.e__to
| omit or reduce the grant.! ) Tt
“We shall now consider the non-votable Z heads of ex-
) penditare. Section 67A(3) of the Act lays down
Non-votable that the proposals of the Governor-General in
heads of ex- . . s .
_penditure.  Council for the appropriation of public revenue
relating to the following heads of expenditure
,shall not be submitted to the vote of the Legislative
‘Assembly, and that they shall not be open to discussion
‘by either Chamber at the time when the annual statement
is under consideration, unless the Governor-General other-
‘wise directs :— - ’ ' S
(1) interest and sinking fund charges on loans;
(2) expenditure of which the amount is prescribed by
or under any law; .
(3) salaries and pensions of persons appointed by or
with the approval of His Majesty or by the Secretary of
State in Council ;

(4) salaries of Chief Commissioners and Judicial
Commissioners; and

(5) expenditure classified by the order of the Governor-
General in Council as
(@) Ecclesiastical;
(&) Political; and
{¢) Defence. - ,
i The Governor-General is to decide whether any proposed

' *The Indian Legislative . Rule 48 (2), 7%e Gazelle of [ndia
(Extra.}, September 27, 1920.

‘ *In the financial year 1921-22, out of the total expenditure of
about Rs, 14286 crores charged to revenue, only the sum of about
‘Rs. 18:02 crores was voted and the rest was non-voted expenditure.
If, however, the working expenses of the commercial departments
;of the Government of India and the capital expenditure thereon
dprmg the year are included, it is found that out of the total expen-
diture of about Rs. 244 crores, about Rs. 1187 crores were voted an

tpe rest non-voted.—[ide * Finance and Revenue Accounts of the
‘Government of [ndia for the year 1921-22." ' g
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expenditure does or does not relate to the above heads and
his decision is final.? "~ -

- Thé proposals of the Government for the appropriation
of revenue relating to the heads of expenditure other than
those specified above are submitted to the vote of the
Assembly in the form of demands for grants.? From this
it is evident that the Council of State has no ‘power to
authorize expenditure. At first, under the Council of
“State original Standing Order 70, the Council had not even
the power to discuss the Budget after it had been presented

167it. ""The Standing Order has since been altered and the

“Budget is now_open to discussion by the Council. After-

the proposals have been so submitted to it, the Assembly

either assents or refuses its assent to any demand or

reduces the amount referred to in any demand by a
reduction of the whole grant.3

Regarding the non-votable heads of expenditure specified

) above, the Joint Select Committee held that it

L'Lﬂ':,':e"o"' considered it necessary (as suggested to it by
expenditures  the Consolidated Fund charges* in the Imperial
E"glfﬁ; Parliament). to exempt certain charges of a
Consoll- special or recurring nature, which had been set

g;;‘:‘;g'_‘"d out in the (Government of India) Bill, e.g., the
cost of defence, the debt_charges, and certain
fixed salaries, from the process of being voted.® But the

1 Section 67A(4) of the Act.
% Section 67A(5)y of the Act.

2 Section 67A(6) of the Act. . .
+ These charges are °‘interest on the.national debt, the Civil List

or personal provision for the King, annuities for the royal family,

certain pensions, and the salaries of the judges, of the Comptroller-

and Auditor-General, of the Speaker, and of a few officers of lesser
importance.’—Lowell, Government of England, vol. i, p. 120, i
3 Joint Select Committee’s Repert, Clause 25. Note also the
following : — . .
‘ There is a further safeguard against irresponsible action by the
Legislature in the matter of supply—that certain beads of expendi-
ture are not to require an annual vote—in much the same way as the



144 - THE INDIAN CONSTITUTION

suggested similarity is more apparent than real: there___f
.one fundamental difference between the Consolidated Fund
harges in England and the non-votable heads of expendi-
“ture of the Indian Budget. The former ‘are payable by
-statute out of the Consolidated Fund, and hence do not
reqmre an annual vote of Parliament, or.come before the
Comtmttee of Supply.” We should note the expression
by statute.’” Now this statute is made by no other
-authority than the British Parliament itself and can be
-amended or repealed to-morrow by the same body if it so
‘desires. The authority to pay Consolidated Fund charges
“is-given to the Government of England by permanent
Acts 2 of Parliament, e.g., the Civil List Act, the National
“Debt arlqﬁl'iocal Loans Act, 1887, etc. By ‘permanent Acts’

‘it is not to be understood that they are unalterable
by Parliament. The expression simply means that these
Acts are not annually made. Parliament’s authority over
‘the distribution of public money is as unlimited as it is
unquestionable. ‘Not a penny of revenue,’ says Prof.
Dicey,® ‘can be legally expended except under the authori-
-ty of some Act of Parliament.” The position in India is
-entxrely alﬂerent Certain heads of expenditure ‘have been
“made non- ~votable not by any Act of the Indian Legislature,
but by an Act of the Imperial Parliament ; and until the
“Government of ‘India” Act is itself amended in -respect of
the relevant Section, they will continue to remain non-
votable by the” Legislative Assembly, Hence the analogy

suggested by the Joint Select Committee appears to us to
. be rather misleading.

' Consolidated Fund in this countr

. ntry.’—Lord thas speech in
;,hessl-gouse of Lords; The Indian ‘Constitution by P. DrFukherJee.

1 Lowell, The Gozvermment of England, vol. i, p. 284.
2351‘)§e Law of the Constitution, by Dr. A. v, D)gev (eighth ed:tlon)s

3 Ibid.
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We should refer here to a very interesting incident. On
Mr. Ginwa- January 26, 1922, Mr, P. P. Ginwala (Burma:
la's resolu- non-Buropean) moved a resolution in the Legis-
lion about . . :
non-votable Jative Assembly, requesting the Government of
expendi- India to abolish the distinction between * votable”
tures. a_-nd ¢ i_zon-votable '’ items in the Indian Budget,
and to submit the whole of the Budget to the vote of this
Assembly.! He held that under the Act the Governor-
General had the discretion not only to submit all the pro-
posals of the Government for the appropriation of revenune
for discussion by the Assembly, but to submit them also
to the vote of the Assembly. A most interesting debate 2
then followed.: The resolution was slightly amended
on a motion by Mr. F. McCarthy (Burma: European) who,
by way of experiment, wanted to make it eflective only in
respect of the coming Budgct, i.e. the Budget for the year
1922-23. Sir Malcolm Hailey (the then Finance Member)
practically admitted in his reply that the wording of Section
67A (3) was somewhat ambiguous and stated that the
ambiguity could not be removed without a reference to the
Law Officers of the Crown. Though Sub-section (3)* of
Section 67A of the Act, he pointed out, was clear on the
question of the votability of the excepted items, yet there
was a real diﬂicult’y of interpretation, and the Government
was consequently placing the matter before the Law
Officers of the Crown. The Resolution as amended by
Mr. McCarthy was then adopted by the Assembly. On
February 28, 1922, Sir Malcolm Hailey stated, in reply to
a question, that the opinion of the Law Officers of the

Y See Legisiative Assembly Debates, January 26, 1922, vol. ii,
No. 23; Othcial Report, pp. 1948-84,

2 Legislative Assenbly Debales, vol, ii, No. 23 of January 2€, 1922,

31 The proposals of the Governor-General in Council for the
appropriation of revenue or moneys relating to heads of expenditure
not specified in the above heads (i.e. items (1} to (5) un page 142)
shall be submitted to the vote of the Legislative Assembly inthe
form of demands fot grants.’

10
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Crown had been received. In their view it was not compe-
tent for the Governor-General to place on the vote subjects
which were by the statute reserved from that vote.?

Later on, on March 6, 1922, the President of the
Assembly annoynced 2 that he had received a message
from the Governor-General to the effect that the heads of
expenditure? specified in Sub-section (3) of Section 67A of
the Act would be open to discussion by the Legislative
Assembly when the annual Financial statemenf would be
under cons1derat10n The Council of State too has since
been allowed to discuss those items during the considera-
tion of the Financial statement.

Under Sub-section (7) of Section 67A of the Act, the
Resloration’ demands as voted by the Legislative Assemb!y
of areduced Are to.be submitted to the Governor-General in
::nfl:f::cd Council, whg_’y\_nll if he declares that“he is

) satisfied ‘that any demand which has™ been
refused by the Asbembly is essential to the discharge of his
responmbﬂxhes act as if it had been assented to, notwith-
standmg the’ wtthholdmg of such assent or the reduction
of the amount therein referred to, by the Legu,latlve
Assembly. In the Turrént year (1924) when the demands
for grants for the Customs, Income-tax, Salt and Opium
Departments were rejected by the Assembly, they were
restored by the Governor-General in Council under this
Sub-section.®

“Commenting on this Suh-section the Joint Select
Committee stated * in its Report that it was not within the

' Legislative Assembly Debales, vol. ii, No. 37 ; Official Report,
Felnuary 28, 1922, pp. 2625-29.

:4”,,-,1_, vol. ii, No. 40; Offcial Report, March 6, 1922, p.
2754, :

I See p. 142 ante. )

* Government of India Notification No. 996-F,  Delbi, dated
March 28, 1924, ke Gazetle of India (Extra.), March 31,.1924.

s Joint Select Committee's Report, Clause 25.
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scheme of the Government of India Bill to introduce at
that stage any measure of responsible Government into the

central administration, and that a power must
Joint Sele¢t ,~— 7T - - —. - - . : .
Committee D€ Teserved to the Governor-General in Council
zl;l;fﬁ::rl:; of treating as sanctioned any expenditure which

the Assembly might have refused to vote if
he considered the expenditure to be necessary for the
fulfilment of his responsibilities for the good government
of the country. It should be understood from the
beginning, it continued, that this power of the Governor-
General in Council was real, and that ‘it was meant to be
wmsed if and when necessary.

Under. Sub-section (8) of 67A of the Act, the Governor-
General can, notwithstanding anything stated above,
authorlze, m cases ¢ of emergency, such expenditure as may,
in his op1n1on be necessary’ for the safety or tranquillity of
Bntxsh Indla or any of its parts.

It may be mentioned here that there are no such pro-

vision$ for the ‘restoration’ and * authorwatton

];lr::e':‘;itlf of grants in t}ig Constitutions ' 7of Canada,
. the Parlla-  Australia and the Union of South Africa as are
:E":::,:f - provided by Sub-sections? (7) and (8) of Section

Austraile 67A of the Government of India Act. Let uvs
;ﬁ':ﬁ;:f,, take, for instance, the Constitution of Canada.
South Under it the Paftiament of Canada can appropriate
Africa. its Consolidated Revenue Fund as it thinks fit,
the only limitation on its power in this respect being that
the Fund is permanently charged with its cost of collection,
with the interest of the provincial debts, and with the salary
of the Governor-General, fixed at £10,000 subject to

"alteration by the Parliament.® The last three payments

1 The British North America Act, 1867 ; The Commonwealth of
Australia Act, 1900 ; the Union of South Africa Act, 1908,

# See p. 146 and also the preceding paragraph.
3 The British North America Act, 1867, Sections 103-6,
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will consecutively form the first, second and the third
charge on the Fund. .
It will not be at all an exaggeration to state that in:
. respect of the granting of supplies as in respect -
Qﬁ;ﬁ:g?&d of other affairs under the administration of the
Reformsand Government of India, the advance made by
2‘;&::::",,_ thé_._ B_’Ion_tpgti-_()helmsford Reforms upon the
Minto-Morley Reforms?! is, in essence, really -
insigniﬁcant'-'— é':-ic'ept in certain matters of form and
procedure. Both in respect of finunce and administration,
the Central Legislature of Iudia to-duy plays practically the
‘Esaagxg t6le of eritic and advisér as the Indian ‘Legislative
'Council used to do under the Minto-Morley Reforms.
‘This, as we shall see, can also be stated of the Governors’
Legislative Councils, so far as the administration of the
¢ Résé_i‘vec_l"_ subjects is concerned.

. ——

‘dSee the Indian Councils Act, 109, und the Rules made there-
under, '

% As that acute observer, Sir Valentine (_‘hiroli, says, * The Act of
1919, it _is true, transfers to the Indian Legislature no direct or .
\c_gmplqt_e__stﬂtutory control over revenue and expenditure, and
powers are still vested in the Government of India to override
the Assembly in cases of emergency and to epact supplies which it
refuses if the Governor-General in Council certitics them to be

essential to the peuce, tranquillity, and interests of India’ —Iudia Old
and New, p. 233.

e



) CHAPTER XIV

POWERS OF THE PROVINCIAL LEGISLATIVE
COUNCILS ’

The Bndget of a Governor's province—Financial powers of a
‘Governor's begislative Council--Lord Lytton’s interpretation of the
‘emergency clause ’ in Section 72D of the Act—Provision for case
of failure to pass legislation in a Governor’s Legislative Council—
The Joint Select Committee on extraordinary power of legislation--
Powers of any local Legislative Council—Assent to Provincial
Bilis—Removal of doubts as to the validity of certain Indian laws.

We shall first discuss the special powers of a Governor's
Legislative Council before we deal with the general powers
which every Provincial Legislative Council ' can exercise
under the Government of India Act.

A statement of the estimated annual expenditure and

revenue of a Governor's province is presented

I,h eaB"dget to the local Legislative Council in each year on
dovernor’s  such day as the Governor appoints.? This is
proviace. oferred to as the provincial Budget. No
motlon for the '\ppropuatton of any provincial revenue can
be = made, ¢ except on the recommendat:on of the Governor’
'W«a Conncil.? The proposals of the local ;
Governmenf Ior the appropriation of provincial revenues
except _under _the following heads of _expenditure are :
aubm:tted to the vote of the Council in the form of demands '
for grantst ;—

(1) contributions payable by the local Government to
the Governor-General in Council ;

1 For instance, the Legm]atwe Council of a Lieutenant-Governor
{if there be any) or of a Chief Commissioner.

2 Section 7203 (2) of the Act and the Provincial Legislative Rule
5. The Gazette of India (Extra.), September 27, 1920,

3 Section 72D (2) {¢) of the Act.

* Section ?2D (2) and (3) of the Act.
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(2) interest and sinking fund charges on loans ; .

(3) expenditure of which the amount is prescribed by
or under any law ; * .-

(4) salaries and pensions of persons appointed by or
with the approval of His Majesty or by the Secretary of
State in Council ; and ' : -

(5) salaries of Judges of the High Court of the
province and of the Advocate-General. T

The Council may_at this stage assent, or refuse its
assent, to nand, or may reduce the amount

assent, to a demand

Financial e - S :

p:“::rs of a veferred to therein either by a reduction of the

(::vylnt:f's whole grant or by the omission or reduction of
gisiative

Council. any of the items of expenditure of which the grant
H e———— S . o X ; .
' is composedi but no motion will be in order
i M o —— —_—— e !
| either to iricrease or to alter the destination of a grant.”

If any question arises whether any proposed expenditure

is votable or hof, the decision of the Governor thereon will
be final.?

If any demand relating to a Reserved subject is refused
 either in its entirety or partially, and if the Governor
| certifies that the expenditure provided for by the demand
. is essential to the discharge of his responsibility for the
subject, the local Government has power to act as if the
demand had been granted * Under this provision of the
Act, the Governor has, in respect of Reserved subjects,
power to restore, in the words of His Excellency Lord
, Lytton,* the Governor of Bengal, every single grant in
the Budget, which has been rejected. With regard ,L"I

Transferred subjects, however, he has no power, whatever

! Section 72D (2) and the Provincial Legisiative Rule 30 (2).

The salary of the Minister has been treated as a separate question
see Chapter XX1.

2 Section 72D (4) of the Act.

3 Section 7215 (2) (a) of the Act. ’

* Lord Lytton’s speech in the Bengal Legislative Council on M arch
18, 1Y, Vide Fhe Statesinan (Dak edition), March 20, 1924,
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his wishes may be, to restore a single grant.! Even if
he may be témporarily in charge of the Transferred
departments, they do not thereby become, to quote His
Excellency again, Reserved departments, and his power of
certification does not apply to them.? This power of
re§_t_oration by certification has been rather fi;ciﬁen'tly used
since the inauguration of the Reforms. This year (1924)
the” Governors of Bengal® and fthe Central Provinces®*
exercised this power in order to restore practically all the
Budget demands for Reserved subjects, which were
rejected by their Legislative Councils. Commenting on
this certification clause in the Government of India Bill,
the Joint Select_Committee 5 held that, where the Council

* Lord Lytton’s speech in the Bengal Legislative Council on March
18, W24, Vide =also His Excellency’s speech in reply to the
address 'of the representatives of the Indian Inspecting Officers,
delivered on June 12, 1924, In the course of his speech His Excel-

lency said :— ;
* If it were in my power to restore the amount by certificate Il
should not hesitate to doso. . . . [f the Legislative Council refuses

any démand for 4 Transferred subject made by Government in its
Budget, the Governor has no power to restore the amount. Education
is a Transférred subject and so when the Council reduced the grant
for the inspecting staff from Rs. 7,46,900 to Rs. 1,11,500 Government
had no option but to reduce the staff to correspond with the
reduction.’

2 [bid, .

- ? A communique of the Finance Department of the Government

of Bengal— 7he Amvrita Bazar Patrika, dated April 16, 1924,

* Notification by the Financia) Secretary, the Central Provinces,
dated March 24, 1924— T/e Stalesman, March 26, 1924.

? The Joint Sclect Committee’s Report on Clause 11 of the
Government of India Bill We may also note here the Committee’'s
views regarding Transferred subjects :— ’

g * In cases where the Council alter the provision for a Transferred
subject, the Committee consider that the Governor would be
justified, if so advised by his Ministers, in resubmitting the provision
to the Council for a review of their former decision ; but they d.o uoE
apprehend that any statutory prescription to that effect is required.

The Committee made this recommendation probably because of
the want of experience of the Provincial Legislative Councils of the
parliamentary form of Government. But it appears to us that this
racomimendation goes against the principle of ministerial responsibi-
lity and is, if actually followed in practice, very likely to retard the
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had reduced a provision for a Reserved subject, which %he
Govérnotr considered essential to the proper a_xdministratton
of the subiject concerned, he would have a power (-)f
restoration. It wished it to be perfectly clear that thxs_
power was real and that its éxercise should not be regarded
a% unusnal or arbitrary ; unless the Governor had the right
1o secure supply for those services for which he would
remain responsible Lo Parliament, that responsibility could
not justly be fastened upon him. Herein then lies the
justification of the *restoration’ clause. Full * Provincial-
Autonomy’ has not been granted by the Government of
India Act. Under it the Governor acting with his Executive
Councillors is still responsible for the administration of
subjects known as ¢ Reserved , to the Government of India
and ultimately to the British Parliament, and not to the
local Legislative Council. And if he is to be held responsi-
ble for the efficient administration of those subjects, he
should be invested with power to act, if necessary, in
opposition to the wishes of the Legislative Council with
respect to the granting of supplies for them. Complaints
against the exercise of this power by any Governor are
useless, since ‘ in the sphere of the reserved powers the
elected councils are advisory only.’! The remedy lies
in an ‘amendment of the Act itself.

growth of a due sense of responsibility in many members of thosé
Councils. If the members of 2 Council, when voting against &
grant, have this in their minds, that their action, so far as the
particular grant is concerned, is.final and will probably decide
the fate of a particular Minijster, they will seriously consider the
question in all its aspects before they actually vote, But il they
koow that their first vote in respect of a particular demand is not
decisive for the financial year and will not necessarily cause the fall
of a Minister as he may advise the Governor to resubmit to the
Council that very demand, they may, when the demand is made for
the first lime, vote against it in a spirit of lightheartedness. Such
is human nature, Nor do we find any necessity for the resubmission
of a demand relating to a 'I'ransferred subject, which has been
simply altered, in view of the provision for supplementary grants.
t.L. Curtis, Dyarchy, Introduction, p. xiv, para. 46.
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Besides possessing the power of restoration as stated
ford above, EI_]E__sztve;nor_ c'ar.} in cases of emergency
Lytton's authorize, under Proviso (4) to Section 72D (2)
interpreta. of the_ Act such expenditure as may be, in his
- !'::':: the opmlon necessary for the safety or tranquillity

gency
clause ' in of ‘his province or for the <:.;u-r3,rmcr on of any
?;:Azfl) of m “The word 'any’ is very sigmi-
ficant hére. It implies any department of
Government whether Resérved or Transferred. The con-
struction which His Excellency the Governor of Bengal
put upon the proviso is as follows !:—* This proviso is not
_ limited to Reserved subjects, and the power of authorizing
expenditure may, therefore, be exercised in respect of any
department of Government ; but it is limited by the two
considerations specified, namely, that the expenditure must »,
necessary for the safety and tranquillity of the province, or
for carrying on a department. Here again, I have certain
powers within my discretion; but whereas in the case of
Reserved subjects I have power to restore everything, _in
the case of Transferred subjects I can ** restore’ nothin,,,
though I‘can “ authmwe " expenditure within very stru_t
limits.’ "¢1 can’, His Excellency continued, *if I so’
«esire, authorize expenduure, for the carrying on of any
department—that is to say, I can provide funds for all the
Services, for all the departments and institutions of
Government, such as. . . . These institutions could be
provided, if I so desire, with the salaries of their staff and.
the bare necessities of their existence, but nothing more.
I could provide nothing for their expansion or improve-
ment. It will not, be in my power, whether I wish it or
not, to do more than this. Government comtributions to 1(,

all alded mstxtutlons would at once lapse. No loans, no

! His Excellency's speech in the Bengal Legislative Council
alrendy referred to, The Statesman {Dak edition), March 20, 1924
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grants-in-aid, could be ** authorized ” by me. . . . Govern-
ment aid to all local institutions would cease.” While the
Governor of Bengal could not under the Proviso authorize
any granf—in-aid and the Government aids to all lecal
institutions would accordingly cease if the Budget pro-
posals of the Government were rejected 7 fofo,_the
\ Governor of the Central Provinces authorized certain items !
" which were classed as new expenditures, but which were
“really commitments of the Government in accordance with
practice, such, for instance, as grants to local bodies for
general purposes. It seems from the above that the
Governor of the Central Provinces put a more liberal
‘interpretation upon the Proviso. This difference in the
‘construction put upon the Proviso in guestion by the two
{(;overnors may presumably be due to the fact that the
interpretation of such vague expressions in the Proviso
as *in cases of emergency’, ‘the safety or tranquillity
of the province ’, and * fur carrying on of any department’,
has been left by the Act entirely to the discretion of the
Governor.? It may be stated, however, as a general
principle that the less this emergency power is exercised
in respect of the demands for the Transferred subjects, the
more will the object of the Reforms be fulfilled.

1 The Notitication by the Finaucial Secretary, Central Provinces,
already referred to above; Zhe Stalesiwan (Duk edition), March
26, 1924,

? The Governor of Beagal is reported to have said in the course of
his reply to the members of the deputation from the Inspecting
Officers of the Education Department :— L.

‘Proviso (4} was not intended by Parlinmwent to enable a
Governor to over-ride the decision of a Legislative Council in
respect of a Transferred subject. The power therein conferred
was intended to be used ouly in a genuine emergency where owi_m!'
to special or “unforeseen circumstances no moeney is otherwise
available for the safety of the province or for carrying on a depart-
ment. If the Legislative Council deliberately and - after due
consideration decide that a school-inspecting staff under the
(zoverpment is not necessary, however much 1 may disagree with
them or deplore their decision, I cannot call that nn emergency
which would justify me in over-riding it.’
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The Governor of a province can forbid ! the consideration.
of any [ Blll or any _amendment to a Blll by his Legislative
Louncﬂ by certifying that the Bill or a clause of it or.

" —amendment w w1]1 affect thc safety or tranquillity of his:

prcrh..e___*_'}" of a pa part of it or of another province. Of

eour‘;e, se, the determination of what constitutes a danger to
he safety or tranquillity of a province is left to the

discretion of the Governor himself.

Let us pow consider the extraordinary power of legisla-
Provision tion vested in the Governor by Section 72E
for case of ©f the Act. If a Governor’s Legislative Council .
failure o refuses leave to mtroduce, or tails to pass in the !
f:,?gﬁf,‘s; mcommended by the Governor, any Bill
Governor's relatmg to a Reserved subject, the l‘ltter may
Iézﬁi:‘:?lt_“e certify 2 that the passage of the Bill is essential:

for _the dlégheﬁe of his responsibility for the
subject. Thereupon the Bill will, not\\_.'};_}}standlng that it has{
not been agreed to by the Council, become on signature by
the Governor, an Act of the local Lealslature in the form
as ongmally introduced or proposed to be introduced in
the Counu] or, as the case may be, in the form fecom--
mended by the Governor.?
““Thé Governor must send an authentic copy of every Act |
made in this way to the Governor-General who will_have -
to reserve the Act for the signification of His Majesty’s. |
pleasure The Act cannot have the force and effect of Taw
until it has received the assent of His Majesty in Council
and that assent has been notified by the Governor-General.t -

But for the avoidance of delay in case of an emergency,

the Governor-General may, mstead of reservmv such Act,

S B

. 1 Section 72D (4) of the Act.
2 g.g., the Bengal Criminal Law Amendment Bl" 1925, leave to

introduce which had been refused by the local Legislatl\e Council,.
was certified by the Governor under Section 72E of the Act.

2 Section 72E (1) of the Act, ‘ .

* Section 72E (2) of the Act.
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signify his assent thereto, and thereupon the Act will have
the force of law, subject, however, to disallowance by His
Majesty in Council.t
"An " Act made under this Section must, as soon as
possible, be laid before each House of Parliament, and an
Act which is required to be presented for His Majesty's
assent, cannot be so presented until copies of it have been
laid before each House of Parliament for not less than
eight days on which that House has sat.? -
In justification of the necessity of vesting in the
) Governor such extraorvdinary power of legisla-
gf&g‘l"gm_ tivn, the Joint Select Committee stated ? that,
‘mittee un as the responsibility for Jegislation on Reserved
'iﬁi’?,‘;"?;‘:' subjects would be with the Governor in Council,
of legisla- _ the Governor should be empowered to pass an
tion. Act in respect of any Reserved subject, if he
considered that the Act was necessary for the proper
fulfilment of his responsibility to Parliament. The Com-
mittee advised however that he should not do so until
he had given every opportunity for the matter to be
sthoroughly discussed in the Legislative Council, 'and as a
sensible man he should, of course, endeavour to carry the
Council with him in the matter by the strength of his case.
But, it commued if he found that that could not be so,
then he should have the power to proceed on his own res-
ponsibility.  Acts passed on his sole responsibility should
be reserved by the Governor-General for His Majesty’s
pleasure, and be laid. before Parliament. His Majesty
would necessarily beé advised by the Secretary of State
tor India, and the responsibility for the advice to be given
to His Majesty could only rest with the Secretary of State.

! I’rovise to Section 72E (2) of the Act.
2 Section 72E (3) of the Act.

* Report from the Joint Select Committee on Clause 13 of the
Government of India Bitl,
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POWERS OF LOCAL LEGISLATURES!

Section 80A of the Act lays down :—

The te_local legislature of any province can, subject to
Powers of the provisions of the Act, make laws for the
say local peace and good government of the territories
Legislative for_i.l'fe' time being constituting that province.
Council.

It may further, subject to what follows, repeat
or alter, as_to_that province, any law made either before
or after the commencement of the Act by any authority
in British India other than itseif." It may not, however,
withouf the previous sanction of the Governor-General,
make or take into consideration any law—

(1) imposing or authorxzmg the imposition of any new
tax, unless the tax is one exempted from this proviso by
Rules made under the Act; ¢ or

(2) affecting the public debt of India, or the customs
duties, or any other tax or duty for the time being in force
and imposed by the authority of the Governor-General in
Council for the general purposes of the Government of
India, provided that the imposition or alteration of a tax
Junder (1) above will not be deemed to affect any such tax
or duty; or

(3) affecting the discipline or maintenance of any part
of His Majesty’s naval, military, or air forces; or

(4) affecting the relations of the Government with
foreign princes or states; or

(5) regulating any Central  subject; or

(6) regulating any provincial * subject which has beun
declared by Rules under the Act to be, either wholly or
partly, subject to legislation by the Indian Legislature, in

i Includmg the Legislative Council of a Lieutenant-Governor
(if any) or of a Chief Commissioner (e.g., of Courg),

? See the Scheduled Tuxes Rules, Appendm E.

3 Devolution Rule 3, Schedule I, Part I, Appendix B.

4 fbid.:, part 11, Appeu(lix B, -
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respect of any matter to which such declaration applies;

-Or

(7) affecting any power expressly rescerved to the
Governor-General in Council by any law for the time
being in force; or

(8) altering or repealing the provisions of any law
- . . which is declared by Rules made under the Act to
be a law which cannot be repea]ed or altered by it
without such previous sanction ; ! or

"(9) altering or repealing any provision of an Act of the
Indian Legislature which, by its own provisions, may not
be repealed or altered by the local legislature without
-such previous sanction.

But an Act or a provision of an Act made by a local
leglslature, and subsequently assented to by the Govemcr_-

General in pursuanceé of the Government of India Abt. will
not be deemed invalid by reason only of its requiring the

previouq sanction of the Governor-General under the Act.?
Fma]]y the local legislature of any province has not

_power to make any law affecting any Act of Parliament. 3

As a further limitation upon the powers of the members of
a local Legislative Council, it is laid down that it will not be
lawful for any member of the Council to introduce, without
the previous sanction of the Governor Lieutenant-Governor
or Chief Commissioner, as the case may be, any measure
affecting the public revenues of a province, or imposing
any charge on those revenues.®* This provision has been
inserted, probably with a view to prevent the creation of 2
public charge on the initiative of private members and to
maintain the authority of the Executive over the distribution
-of provincial revenues unimpaired. But it cannot altogether

3 See the Local Legislature (Previous Sa
?i.e. the Government of India Act.

? Section BOA (4) of the Act.

* Section 80C of the Act.

nction) Rules, Appendix F.



POWERS OF THE LEGISLATIVE COUNCILS 159

‘prevent the Council from forcing the hands of the
Government by passing a resolution in favour of a certain
kind of expenditure,
A B1]1 passed by a local Legislative Council cannot
become law until it has received the assent of
’ érs:‘e:n to th.e head! of the local Government as well as of
Bms_nda' the Governm -General.? [ either of them with-
holds his assent from the Bill, it lapses.2  Where
the Governor-General withholds his assent from a Bill duly
assented to by the head of a local Government, he must
mform the latter O_f__hlb reason for such action.? The head '
“of a local Government may, instead of assenting to or
withholding his assent from a Bill passed by his Legislative
Council, return it for reconsideration by the Council, either
in whole or in part, tooether w:th any amendments which

he may recommend 3 or, in cases pres<:r1bed by Rules under '

the Act may,_and if the Rules so require,_ must reserve?* it
for the consxderatld;x of the Governor~Gene1j_al A ‘reserved’
Bill, if assented to by the Govarnor-General within a period
of six months from the date of the reservation, becomes
law on the publication of such assent. But if it fails to
receive the assent of the Governor-Geperal within the
period of six months, it lapses, unless before the expiration
..of that period either— )

(1) it has been returned (with the consent of the
Governor-General) by the head of the local Government
for further consideration by thé Council ; or

{2) in the case of the Council not being in session, a
notification has been published of an intention so to return
- the Bill at the beginning of the next session.5

' j.e, the Governor, Lieutenant-Governor or Chief Commlss:uner
as the case may be,

£ Section 81 of the Act.

? Section 81A (1) of the Act.

* For the Reservation of Bills Rules, see Appendix G.

* Section 81A (2) (¢) of the Act.
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A ¢ reserved’ Bill returned to the Council for further
consideration, may, if reaffirmed with or without amend-
ment, be again presented to the head of the local
Government.! .

Finally, His Majesty in Council has power to disaliow
any Provincial Act even after it has been assented to by
the Governor-General; and if His Majesty in Council
actually disallows any such Act it will cease to have any
effect from the date of the notification of such disallowance
by the head of the local Govermment.?

VALIDITY OF INDIAN LAWS

Section 84 of the Act provides for the removal of doubts
Removatof 25 to the validity of certain laws. It lays down—

doubis as that (I) a law made by any authority in Britisk
;‘;l'i‘;‘;'y  India shall not be deemed invalid solely on
certain account of any one or more of the following

" Yndian laws. 1reasons j—

(1) in the case of an Act of the Indian Legislature or
a local legislature, because it affects the prerogative of
the Crown; or '

(2) in the case of any law, becanse the requisite
proportion of non-official members was not complete at
the date of its introduction into a legislative body or its
enactment ; or .

(3) in the case of an Act of a local legislature, because
it confers on magistrates, who are also Justices of the
Peace, the same jurisdiction over European British subjects
as that legislature, by Acts duly made, could lawfully .

(Mt is not clear from the Act whether the head of the locu!
Government should ° reserve’ a Bill for the second time. The
" @ommmittee on Division of Functions recommended in its report
(para. 36) that he should not be ‘bound to reserve a second time
those Bills in respectof which the reservation procedure was compul-
sory, but might so reserve them if he thought fit.

- ® Gection 82 of the Act
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confer on magistrates in the exercise of authority over
other British subjects in like cases;

that ([I) a law made by any authority in British Indla and
repugnant to any provision of the Government of India
Actor any other Act of Parliament must, to the extent of
that repugnancy but not otherwise, be void ; and

that (III) nothing in the Gevernment of India Act, 1919, or
the Government of India Act, or in any Rules made there-
under, shall be construed as diminishing in any respect the
powers of the India Legislature as laid down in Section !
65 of the Act, and the validity of any Act of the Indian
Legislature or any local Legislature must not be open to
question in any legal proceedings on the ground that the
Act affects a provincial subject, or a central subject, as the
¢ase may be, and the validity of any Act made by the
Governor of a province must not be so open to question on
the ground that it does not relate to a Reserved subject.? .

’

* See pages 133-34 ante.

% We may note the following in this conne(_tmn -

* It is our intention to reserve to the Government of [odia a wveneral
over-riding power of legislation for the discharge of all functions
which it will have to perform. It should be enabled under this
power to intervene in any province for the protection and enforce-
ment of the interests for which it is responsible ; to legislate on any
provincial matter in respect of which uniformity of legislation is
desirable either for the whole of India or for any two or more
provinces. , We think that the Government of India must be the
sole judge of the propriety of any legislation. which it may undertake
under any one of these categories, and that its competence so to
legislate should not be open to challenge in the courts. . . . There
are advantages in a statutory demarcation of powers such asis found
in some federal constitutions, but we feel that if this is to leave the
validity of Acts to be challenged in the courts on the ground of
their being in excess of the powers of the particular legislature by
which they are passed, we should be subjecting every Government
in the country to an almost intolerable harrassment. Moreover, in
India where the central Governinent must retain large responsibili-
ties, as for defence and law and order, a statutory limitation upon
its legislative functions may be inexpedient. . . . We think therefore
that it may be better, instead of attem’pting to bar the legislative
power of the Government of India in certain spheres of provincial
business, to leave it to be seltled as a matter of constititional

11
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The Government of India Act provides for the classifica-
tion of subjects, in relation to the functions of Government,
as central and provincial, and also for the transfer, from
among (he provincial subjccts, of subjects (to be referred
to as * Transferred subjects ') to the administration of the
Governor acting with Ministers. Nevertheless, as we have
established before,’ our Constitution is not yet federal.
In a completely developed federal constitution like that of .
the United Siates of America, the Courts act as the
< interpreters of the Constitution’ ® and as the guardians of
the rights and privileges of the national Government as
well as of the component States of the Union. Qur
Constitution being still ¢ unitarian’ in character, Section 84
‘of the Act above provides against the interference by 2
court of law in the settlement of any dispute as to whether
a particular matter does or does not relate to a provincial
subject. The Section also provides against similar inter-
ference in the decizion of a question as to whether a certain
“matter rclates to a Reserved or to a Transferred subject.
The decision of such controversial malters has been left
by the Act to the Executive, lest the course of administra-
tion should be held up in any way. Under the Devolution
Rules if any doubt arises as to—

(1) whether a particular matter does or does not relate
to a provincial subject, the decision of the Governor-General
in Council thereon will be final ; % or

(2) whether any matter relates to a Reserved subject

or to a Transferred subject, the decision of the Governor
thereon will be final,4 '

practice that the ventral Government will not interfere in pr()vincinl
mztters unless the interests for which it is itself responsible are
directly affected.’— 7The Mlontagu-Chelmsford Report para, 212; seb
also para, 239 of the Report. ' '

: pages 6£9 ante. . .
. 2 Dicey, Law of the Constttution (¢igh iti
3 Dicey, Latw of he | (¢ighth edition), p. 140,

* fbid.y, Rule 7.



CHAPTER XV

- PROCEDURE IN THE INDIAN LEGISLATURE

Rules and Standing Orders for regulating business in Iudian
legislatures—Summoning of the Legislative Assembly and the
Council of State—Prorogation—Adjournment— Time of wmeetings—
‘Quorum-— Language in the Indian Legislature—Motions— Voting—
Repetition of motions—Rules as to amendments— Decision of points
of order—Power to order withdrawal—Admission of strangers—
Clusiire—Arrangement of business—List of business—Questions-—~
Bubject-matter of questions—Form and contents of yuestions—
BMations for adjournment for purposes of debate— Resolutions— Form ~
and contents of resolutions—Their effect. T

There must be in every deliberative assembly some rules
fur the conduct of its business, for the preservation of order
within it and for the prevention of waste of its time. If
-every member of such an assembly were free to do what-
ever he liked, the assembly would soon cease to be a
beaceful law-making body and would lapse into a state of
disorder and confusion. As Dr. Leacock? says, * any large
gathering which acts at haphazard and without formal rules
is liable to become a mere babel of tongues.” Generally
speaking, every such assembly adopts its own rules of
procedure. Not to speak of the legislatures of independent
countries, the Parliaments of the self-governing dominions
like Australia and the Ugion of South Africa have power
*to’ make rules and orders with respect to the order and
<onduct of their. business and proceedings.’? The position

Y FBlewments of Pohtual Science, p. 148,
* The Commonwealth of Australia Constitution Act, 1900, Section

50, South Africa Act, 1909, Section 58,
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in India is soméwhat different. The Government of India
Act has authorized Rules and Standing Orders

‘sz;l,,l;zi::d to be made for regulating the course of business.
Orders for  and for the preservation of order in the two
;f,i?:,:‘s':%n Chambers of the Indian . Legislature and in
Indian Governors' Legislative Councils.! Accordingly,
:ﬁ%'ess'_a' Rules have been made by the Governor-General

in Council with the sanction of the Secretary of
State in Council in the form approved by both Houses of
Parliament.? This is the procedure provided by the Act
for making such Rules. These Rules cannot be repealed
or altered by the Indian Legislature or by any local legis-
lature.® The first Standing Orders have been made, as
provided by the Act,* by the Governor-General in Council
. in the case of the Indian Legislature and by the Governor
in Council in the case of a local legislature; they may,
unlike the Rules, be altered by the legislative body to
which they relate with the consent of the Governor-General
or the Governor, as the case may be. If any Standing
Order is repugnant to the provisions of any Rules made
under the Act, it must, to the extent of that repugnancy.
be void.*? .
~ Let us first discuss the procedure of business in the two
Chambers of the Indian Legislature before we pass on to-
Governors' Legislative Councils,

' PROCEDURL IN THE INDIAN LEGISLATURL

The Governor-General appoints by notification the date
and -place for a session of each Chamber of the Indian

! Sections 67 (1) and 72D (5) of the Act. '

2 Government of India Notifications Nos. 121-2y, Leyislative
Department ; Zhe Gazelle of India (Extra.), September 27, 1920.

3 Section 12UA(1) of the Act.

* Sections 67 (B) and 7213 (7) of the Act.

S fhid.
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Legisllature.“ The Secretary 2 of each Chamber issues a
_ ~ summons to every member thereof for the date
:;"::::““I"g ~and place thus appointed.? After the com-
Assembly  mencement of a sessicn, each House sits on
,‘E';ﬂn':'ﬁ- such days as its President, having regard to

the state of its business, directs from time to

time.? A session of either House is brought to a close by
Proroga- prorogation which is effected by the Governor-
tion. General by notification or otherwise.®* On the

termination of a session by prorogation all
Ppending notices lapse, and fresh notices must be given for
" the next session.® But Bills which have already been
introduced are carried over to the pending list of business of
the next session and begin their progress again at the point
they have already reached.?” Thus the Indian practice avoids
that unfortunate mecessity of the *slaughter of the inno-
cents,'® which is generally the effect of a prorogation of a
session of Parliament in England. But if the member in
charge of a Bill makes no motion with regard to it during
two complete sessions, it will lapse unless the House, in
which the Bill has been introduced, makes, on a motion by
that member in the next session, a special order for its
Adjourﬁ- co:vltinuance.*’ . A m:eeting of each _House is
ment. adjourned by its President.?® An adjournment

only suspends the transaction of current business.

1 Section 63D (2) of the Act and the Legislative Assembly and the
Council of State Standing Order 3 (1}.
2 The Secretary and his assistants are appeointed by the Governor—
General and hold office during his pleasure.
3 The Legislative Assembly and the Council of State Standing
Order 3 (2}.
* fbid., 3 (3).
s Section 63D (2) of the Act,
%L, A, and C. 8. 8.0 4(1).
7 lbid., 4 (2). ‘
8 Lowell, Government of England, vol. i, p 247,
2 L. A and C. S, 8. 0. 4 (Proviso),
20 Section 631 (3) of the Act.
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Ordinarily, each Chamber meets at 11 a.m. and
;ﬁ::i“‘;fs- sits till 4 p.m., unless the Governor General’
otherwise directs.®
The presence of at leust twenty-five members is neces-
sary to constitute a guorum in the case of the
Legisiative Assembly, and of at least fifteen
members, in the case of the Council of State.? Neither
House can transact any business unless there is a quorum
in it. If the President of either House ascertains, on 2
count at any time during a meecting, that a quotum is not
present, he must adjourn the House until the next day
o ol sitting.*  The members of each House must
;ﬁ::g;i sit in such order as its President may direct.*
A member desiring to make any observation
on any matter before the Housc must speak from his
-Members to  P1ac€, Tise when he speaks, and address the
rise when President  Whenever the President rises, any
s‘mk'“g‘_ member speaking must resume his seat.  1f.
for the purposes of explanation during a discussion or
for any other sufficient reason, any member has
E’;‘t’:_"'l occasion to ask a question of another member
on any matter then under the consideration

of the House, he must ask the question through the
President.® '

Quoruny.

The business of each Chamber of the Indian Legislature

is to be transacted in English ; but the President
" Langusgein  {hereof may permit any of its members un-
the Indian

Legistature, acquainted with English to address the Chambet‘
in a.vernacular language.”?

! The Legislative Assembly Standing Order 6 and the (.oum.l.l of
State Standing Order 5.

# Indian Legislative Rule 13.
*L.ACS.0.25and C. 8. 8. O, 24.
€ /bid., 26 and ibid., 25.

8 fbid., 28 and 1bid., 27.

® {bid., 27 and ibid., 26.
? Indian Legislative Rule 14. '
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If any matter requires the decision of either House,
it must be brought forward by means of a
question put by. the President on a motion
proposed by a member.! All questions are determined by
a majority of votes of the members present other than the
person presiding, who, however, has and must exercise a
~ casting vote in the case of an equality of votes, ®
Votes are taken by voices or division.? The
procedure adopted is as follows : When the President states
the question to be voted upon, those members who are
in favour of it say ‘aye’ and those against, say ‘no’.
According to the apparent preponderance of voices he
declares whether the ‘aves’ or ‘noes’ “have it'. If,
however, his opinion is challenged and a division is wanted
by any member, he orders a division. The result of the
division is then announced by the President and
_ﬁf‘:}"&’:&- is not open to further challenge.* A motion
in either House must not raise a question sub-
stantially identical with one on which the House has given
a decision in the same session.® An amendment
Rulesastoe  must be relevant to, and within the scope of,
amend- . . o . . .
ments. the motion to which it is moved:® It is not in
order if it has merely the effect of a negative
vote.? Besides, an amendment on a question must not be

. Motions.

Voting.

. ! Legislative Assembly Standing Order 30 (1) and Council of
State Standing Order 20 (1), —e.g.

* Mr. President : The question is :

* That the clause, as amended, do stand part of the Bill,’

‘I'ne motion then is either adopted or negatived.

2 Section 63D (4) of the Act.

* Legislative Assembly Standing Order 30 (2) and Council of
State Standing Order 29 (2}, Votes must be taken by division if
any member so desires. This is the case also in Bengal.

*L. A, 8.0, 30 (3) and C. 8. 8.0.29(3). Vide Zhe Bengal
Legistative Council Manual, 1921, p. 219, for the method of taking
votes by division in Bengal.

SL.A.5.0.31and C. 8. §.-0, 10,

8 fbid., 33 and ibid., 32.

T 1hid.
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inconsistent with a previous decision on the same question
at the same stage of any Bill or other matter.! The
President can refuse to put an amendment which he
considers frivolous.? ’

After the member who makes a motion has finished his
speech, other members may speak to it in such order as
the President may call upon them.? Except in the exercise
of a right of reply or as otherwise provided by the Rules
or Standing Orders, no member can speak more than once
to any motion.* But, with the permission of the President,
he may offer a personal explanation which will not raise
any debatable issue.™ If a motion is moved by a non-
official member, the Member of the Govermment to whuose
department the motion relates has the right of speaking
(whether he has previously spoken in the debate or not),
after the mover has replied.® ‘The President of either
House may address the House before submitting a
question to its vote.”

All points of order are decided by the President and his

decision is final.® A member may at any time
‘::f;f?:i“ submit a point of order for his decision, but in
arder. doirig so he must confine himself to stating the
point only.?

It is the duty of the President of either House to
preserve order.’® He has all the powers necessary for the
purpose’ of enforcing his decisions on all points of order.*!

! Legislative Assembly Standing Order 33 and Counul of’ Ht ite
Standing Order 32.

& fbid.

L. A. 8. 0. 3"andC 8. 5. 0. 31,

* Ihid.

s Thid.

9 Jbid.

7 Joid.

# Indian l.egislative Rule 15,

 fbid,

*® Indian Legislative Rule 17 (1).
11 fbid.
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He may direct any member whose conduct is in his opinion -
grossly disorderly to withdraw immediately
z’m‘;' to from the House to which he belongs, and any
withdrawgl, member so directed to withdraw must do so
" forthwith and must absent himself during the
remainder of the day’s meeting.! If a member is ordered
to withdraw a second time in the same session, he may be
directed by the President to absent himself from the meet-
ings of the House for any period not longer than the
remainder of the session, and such direction must be
obeyed.? The President of either House may, in the case
of grave disorder, suspend its sitting for a time fixed by
him,3 .

The admission of visitors, representatives of the Press
Admission flnd officials to each Chamber during its sittings .
<of strangers. 1S Tegulated in accordance with orders made by

the President thereof with the approval of the
Governor-General.* The President- may, whenever he
thinks fit, order the visitors’ or Press gallery in it to be
vleared.s

President Lowell says that alimost all great legislative
Closure, bodies at the present day have been forced to

adopt some’imethod of cutting off debate, and
bringing matters under discussion to a decisive vote.®
They have been driven, he continues, to do so partly as a
defence against wilful obstruction by minorities, and partly
as’ a means of getting through their work.? The mode of
procedure adopted to achieve this end is known as closure.
Recourse to this process is had in the Indian Legislature
(as well as in our local legislatures). When a motion is

' Indian Legislative Rule 17 (2).

= 1oid. 3 Indian Legislative Rule 17 (3).

* Legislative Assembly Standing Order 35 and Council of State
Standing Order 34, ) .

3 [bid,, 36 and #bid., 35. :

% Lowell, Government of Kugland, vol, i, p. 292, 7 Jbid.
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under discussion in either House, any member may move
¢ that the question be now put’, and, unless it appears to
the President that the request is an abuse of the Rules or
Standing Orders of the House, or an infringement of fhe .
rights of reasonable debate, the motion ¢ that the question
be now put’ must be put forthwith without amendmen_t or
debate.!  If such a motion is carried, the original motion,
the debate on which has thus been terminated, is to be put
without further amendment or debate, But in the case
of a motion relating to an official 2 Bill, the Member
in charge of the Bill may request the President to put the
question, and unless it appears to the President that the
request is an abuse of the Rules or Standing Orders of the
House, or an infringement of the rights of reasonable
debate, the question must be put.? A closure may b.e
moved at the conclusion of a speech, or while a member is
addressing the House, -

It need not, perhaps, be pointed out that the discretion
left to the Chair as to when a molion for the closure should
be allowed is a great safeguard against the infringement
of the rights of minorities. To no small extent does the
proper consideration of a question depend upon an impartial
exercise of this discretion ; since, the House itself will seldom
reject a closure motion if it gets a chance to vote upon it.

The Governor-General, after considering the state of

business of each House, allots, at the beginning

ﬁ:::"‘%‘r‘ of each session, as many days as are in his
business.  Opinion compatible with the public interests for

the business of non-official members in the
House.

He may, from time to time during the session,

' Legislative Assembly Standing Order 3¢ and Council of State
Standing Order 33,

® And also in the case of a motion relating to a Bill relating to 8
Reserved subject in a provincial legislature.

L. A. S, 0. 3and C. S, 8, 0.33.
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alter such allotment., Non-official business has precedence
on those days. At all other times Government business.
has precedence.!-

At times when the Government business has percedence,
the Secretary of each House arranges that business in such
order as the Governor-General in Council may direct.®
The order in which non-official Bills and reselutions
should be taken up for cousideration by either House
is determined by ballot held in the presence of the
Secretary of the House.® Any member may attend at the
time of the ballot if he wishes to do so.* Bills introduced
by non-official members, which have reached certain stages
in their progress, are arranged in such order as to give
priority to the Bills which are most advanced.5 The
relative precedence of the other non-official Bills which have
been introduced, but which have not yet reached those
stages, is determined by ballot.® If, however, any such
Bills stand over from the last session, they will have
_priority in the order of their date of introduction.”

A list of business for each day is prepared by the

Secretary of each House, and a copy of it is
:,',I,Zti::ss_ given to every member.® Except as otherwise

provided in the Rules or Standing Orders, no
business other than that included in the list is to be transac-
ted at any meeting without the permission of the President.®
Any business not disposed of on the day is to stand over |
till the next day of the session available for the business -
of the class to which it belongs, or till such other day in

! Indian Legislative Rule 6,

* Legislative Assembly Standing Order 7 and Council of State -
Standing Order 6.
. Y ibid. * [bid., Schedule .

"SLLA.S. 0. 7and C. 5. 8. 06

¢ Jhid.

? lbid.

"LLA. 5. 0.8andC. 5,8, 0.7,

v Ibid.
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the session so available as the member in charge may
desire.! Every notice required by the Rules or Standing
Orders of either House must be given in writing addressed
to the Secretary.? It is the duty of the Secretary to
circulate to each member of the House a copy of every
notice or other paper which is required to be made available
fotr the use of members.3 ‘

We have hitherto confined ourselves to the statement of
the general rules of procedure in the two Chambers of
the Indian Legislature. We shall now attempt to show
how the Legislature criticizes and controls the actions of
the Central Government by means of questions and dis-
cussions, how it makes laws, and, lastly, how it grants
supplies to that Government to enable it to meet some of
its expenditures.

The first hour of every meeting of cither Chamber is
available for the asking and answering of
questions.* Any member may address a guestion
to any Member of the Government for the purpose of
obtaining information on a matter of public concern within
the special cognizance of the latter.5 The question must
relate to the public affairs with which the latter is officially
connected, or to a matter of administration for which he is
reSpor_lsib]e.“ A question addressed to a non-official
member must relate to some Bill, resolution or other
matter connected with the business of the Chamber, for
which he is responsible.” The right of asking questions
was first conceded by the Indian Councils Act, 1892. This
vight was enlarged by the Indian Councils Act, 1909, by
allowing the member who put the original question to ask

Questions.

! Legislative Assembly Standing Order 9 and Councjl of State

Standing Order 8.
2L, A.8.0.11and C. 8. 8. 0. 10. ® Jbid., 12 and ibid., 11.

* fbid., 10 and #bid., 9. s [ndi islativ .
SL. A S, 0,144 C. 8. $. 0. 13, ndian Legislative Rule 8

? 1hid.

-
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a supplementary one. Under the existing Rules, unless the
‘ President, with the consent of the Government Member
whose department is concerned, otherwise directs, not less
than ten clear days’ notice of a question must be given.!
- This enables the Member to prepare his answer. In the
British House of Commons one day’s notice is sufficient
except in special cases.? The President may, within the
period of notice, disallow any question or any part of it on
the ground that it relates to a matter which is not primarily
“the concern of the Governor-General in Council.?

No question can be ashed with regard to any of the

Subfect fo]]owing subjects,* namf&ly — . .
- (1) “any matter affecting the relations of His

matter of .
questions,  Majesty’s Government, or of the Governor-

General in Council, with any foreign State ;

(2) any matter affecting the relations of any of the
foregoing authorities with any Prince or Chief under the
- Suzerainty of His Majesty, or relating to the affairs of any
such Prince or Chief or to the administration of the
territory of any such Prince or Chief; and

_ (3) any matter which is under adjudication by a Court
of Law having jurisdiction in any part of His Majesty's
Dominiong. .

If any doubt arises whether any question doecs or does
n‘ot come within these restrictions, the decision of the
Governor-General thereon is final.

In matters which are or have been the subject of

controversy between the -Governor-General in
fﬁ;:’;n‘::‘zf Council and the Secretary of State or a local
questions, Government, no question can be asked except
as to matters of fact, and the answer must be

. ' Legislative Assembly Standing Orders 13 and Council of State
Stmuling Orders 12,
:llbgrt, Parliament, p. 112,
2 Indian Legislative Rule 7.
* fbid., 8.
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confined to a statement of {acts.! A question cannot bring
in any name or statement not strictly necessary to make it
ijntelligible ;2 nor should it contain arguments, inferences,
ironical expressions or defamatory statements, or ask for
an expression of opinion or the solution of a hypothetical
proposition.? Nor can any . question be asked regarding
the character or conduct of any person except in his official
.ot public capacity.* If a guestion contains a statement by
the member himself, he.must make himself responsible for
the accuracy of the statement.’  Finally, it must not be of
excessive length.® The President of either House is to
decide whether any question is admissible or not under the
Rules or Standing Orders of the House.? He may disallow
any question if, in his opinion, it is an abuse of the right
.of questioning or calculated to obstruct or prejudicially
.affect the procedure of the House.8 )

If a question, the notice of which has been given, is not
put or the member in whose name it stands is absent, the
President, at the request of the member to whom it has
been addressed, may direct that the answer to it be given
on the ground of public interest.® On the same ground an
.answer to a question may be declined, Questions must be

put and answers given in such manner as the President
may delermine, !0

! Indian Leyislative Rule 5 sve also in this connection a statement
by the President of the Assemibly in Judia’s Pariiqment, vol. ii,
Part |, pp. 5-8.

2 Leygislative Assembly®Standing Order 15 and Council of State
Standing Order 14,

3 fhid, * Ibid. 8 Mhid,
SLLA.S. 0.15a0dC. 5.5, 0. 14, 7 1bid., 16 and ibid., 15.
" fbid. -

¥ fbid., 19 and ibid., 18,
10 fbid., 18 and ibid., 17,

The procedure insthe Assembly is as follows :—
Any member who desires an oral answer must place a star
" against his question when he gives notice of it. 1f any question is
not so marked with a skar, it is not answered orallv, but is printed,
with its answer, in the'. official report of the business of the day.
* Supplementary questiens, therefore, cannot arise out of the
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Any member may put 2 supplementary question for the
purpose of further elucidating any matter of fact regarding
which an answer has been given ;' but the President may

“disallow any supplementary question if. in his opinion, it
infringes the Rules relating to the subject-matier of
guestions.® In the case of a supplementary question, the
member to whom it is addressed may demand previous
notice ‘that a proper answer may be given.” No
discussion is permitted ‘in respect of any question or of
any answer given to a question,? and in this respect
the Indian practice differs from the French custom of
; interpellatiqns ’, -, )

As Mr. Lowell* points out in another connection,
-questions may be asked from various motives : sometimes
they are asked by a member simply to obtain information ;
sometimes to draw public attention to a grievance ; some-
times to embarrass the Government ; and sometimes with a
view to show *to his constituents the attention which he
devotes to public affairs and to their special interests.
Though the right to ask questions is liable to abuse and
its exercise may sometimes cause unnecessary waste of
time, the usefulness of this right, however, cannot be
questioned, What Sir Courtenay Ilbert® says in connection
with the English custom of questioning is no-less applicable
to the Indian practice. According to him, *there is no

answers to unstarred guestions '.—Statement by the President of the
Assembly on * procedure in regard to question and answer ' ; vide
India’s Parliament, vol. ii, Part 1, p. 7.

(In the Bengal Legislative Council, questions marked with
asterisks are answered orally. Answers to unstarred questions are
printed and laid on the table, and copies thereof are furnished to the
-questioners.) -

' Indian Legislative Rule 10 see also foot-note 10, p. 174 ante.

= Jboid., See pages 173-74 ante.

3 Legislative Assembly Standing Order 20 and Council of State
‘Standing Order 19.
* Lowel, Government of England, vol. i, p. 332
* Nbert, Pariiament, p. 113,
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more valuable safeguard against maladministration, no
more effective method of bringing the search-light of
criticism to bear on the action or inaction of the executive
government and its subordinates. A minister has to be
constantly asking himself, not merely whether his proceed-
ings and the proceedings of those for whom he is
responsible are legally or technically defensible, but ‘what
kind of answer he can give if questioned about them iu the
house (of commons or lords), and how that answer will
be received’,
While asking questions in itself affords no oppmtumty
for passing ]udgme.nt upon the actions of the
ﬂ'iﬂ:f:,m' Government, a ‘motion for adjournment,’, on
ment for the other hand, furnishes a means by which any
52.’,';',’:,“ o act or omission by any department  of the
Government may be criticized and even censured.
A member of either House may move, with the consent
of the President, a motion for the adjournment of the
House for the purpose of discussing a definite matter of
urgent public importance.! Leave to make such a motion
can be asked for after questions have been disposed of and
before the list of business for the day is taken up for
consideration.? The member asking for such leave must,
before the commencement of the sitting of the day, leave
with the Secretary of the House a written statement of the
matter he proposes to discuss.?
This right to move an adjournment of either House is
subject, however, to the following restrictions,* namely :—
(1) not more than one such motion can be made
at the same ‘sitting of*the House ;

' Indian Legislugive Rule 11,

2 Legislative Ass mbly Standing Order 21 and Council of State
Stabding Order 20,

L. A.S. 0,22 uanq

4 Indian Legislative Yule 12,
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(2) not more than one matter can be discussed on the
same motion, and the motion itself must be restricted to a
specific matter of recent occurrence;

(3) the motion must not revive discussion on a subject
which has been considered in the same session ; '

(4) the motion must not anticipate a matter already
appointed for consideration, or in reference to which a
notice of motion has been previously given; and

(5) the motion must not deal with a subject on which a
resolution could not be moved.

In the British House of Commons the Speaker may
decline to submit a motion for adjournment to the House
if, in his opinion, the subject to be brought forward is not
definite, urgent, or of public importance.! Such power.is
also vested in the President of either Chamber of the
Indian Legislature. He too must first be satisfied about
the definiteness,? urgency * and public importance of the
subject to be discussed on a motion for an adjournment
before he will agree to submit the motion to the Chamber.
If, however, he is of opinion that the matter proposed to
be discussed is in order, he reads the statement previously
supplied to the Secretary to the Chamber and asks if
the member desiring the adjournment has the leave of the
~ Chamber to move the adjournment. If the leave is given

unanimously, or if, when the President, in the case of an
" objection, requests those members who are in favour of
leave being granted to rise in their places, not less than
twenty-five members in the case of the Assembly and not
less than fifteen in the case of the Council of State rise
accordingly, the President declares that leave is granted

1 Mzw. Parlmmu:tary Pnzct:ce, p. 227. /
2 See the President’s Ruling in the Assembly, January 10, 1922,

Legisiative Assembly Debales, vol, ii, No. 13, p. 1453,
¥ Legislative Assembly Debates, March 14 1922 ; pp. 3016 and
7.

'

12
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and that the motion will be taken up at 4 p.m. or earlier,!
should the business of the Chamber terminate at an earlier
hour. If, however, less than the minimum number in each
case rise, the President informs the member that leave has
not been granted.? On a motion to adjourn for the
purpose of discussing a definite mutler of urgent public
importance the only question that may be put is * That the
Assembly, or the Council, do now udjourn.’® If this motion
is carried, it amounts, according to constitutional practice,
to a vote of censure* upon the Government. If, however,
the debate is not concluded by & p.ni. it must automatically
terminate and no question cazn Le put. No member can
speak during the debate for more than fifteen minutes.

_The Governor-General may disallow any such motion
for adjournment as has just been described, on the ground
that it cannot be moved without detriment to the public
interest or on the ground that it relates to a matter which
is not primarily his concein.®

As the procedure to be fullowed in the case of a motion
for adjournment is rather difficult of clear comprehension,
we propose to describe below, by way of illustration, @
typical case taken from the proceedings? of the Legisla-
tive Assembly, dated March 28, 1922 . —

Mr. K. B. L. Agnihotri (Central Provinces Hindi Divi-
sion: non-Muhammadan) : Sir, [ risc to ask for your leave

L Legislative Assembly Proceedings, pp. 3791-92. See also The
CGazelle of [ndia, October 7, 14922, part 1, p. 1210,

z Legislative Assembly Standing Order 23 and Council of State
Standing Order 22, ’ .

3 fhid., 24 and dbid., 23. ANofe.—ln the case of the Council of
State, the words 'by 6 p.m.’ has been replaced by ‘within
hours.’ . )

* Of course, it depends upon the object of a motion for an adjours*
ment and on the speeches made in connection therewith.
CSL.AS.0.24and C. 5. 5.0.23.

8 Indian Legislative Rule 22 (2).

7 Legislative Assembly Debales (on March 28, 1922), pp. 3790 and
3791 and 3834-39.
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for moving an adjournment of the business of the Assembly
to-day for the purpose of discussing a definite matter of
urgent public importance, namely, the conduct of the
Deputy Commissioner of Delhi in prohibiting a public open
air meeting which was to have been held on the 23rd of
March, 1922, to consider the Khilafat question, etc. . . .

The Honorable Sir William Vincent (Home Member):
. I make a formal objection merely to ascertain whether the
House or a sufficient number of the members wish to
discuss it. . . .

Mr. President: Objection having been taken, I am to
request those _members who are in favour of leave being
given, to rise in their places. . . . Not less than twenty-
five members having risen, the debate will be set down
for four o'clock this afternoon or for any earlier hour at
which our proceedings terminate.

The motion was ultimately set down by the President for
four o'clock unless the Home Member found himself in a
position to take it earlier, if the business of the Assembly
had terminated at an earlier hour. This incident took
‘place just after the question had been disposed of and the
list of business for the 28th of March, 1922, was entered
npon. Later: )

Mr. K. B. L. Agnihotri (at 4 p.m.): I want to move for
an adjournment of the business of the Assembly for the .
purpose of constflering a definite matter of urgent public
importance, namely, the conduct of the Deputy Cﬂfeeifﬁg
sioner of Delhi in prohibiting a public open air -

ete. . .. oo
o ,demning ‘the
Mr. Agnihotri then made a long speech cont .. Delni.’
.actican. and conduct of the Deputy Commissis’ - support him
In his peroration he exhorted the Assembl'tty Commissioner.
.and pass a vote of censure on the Depu':=ith er supported or
He was followed by other speakers who.fmty Commissioner.

«condemned the action taken by the Dg
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Several members wanted then the question to be put and
it was thus put:— :
Mr. President: The question is:
*That this House do now adjourn.’
The Assembly then divided as follows:
Ayes—29 and Noes—34. _

The motion was therefore negatived. Had it been
adopted, it would have amounted to a vote of censure upon
the conduct of the Deputy Commissioner and also upon the
Government which supporied him.

Besides motions for adjournment, resolutions' afford

» another apportunity for criticizing the acts or

‘ -ﬁzi:‘_"' omissions of the Government. Sometimes 2
resolution is moved by a member in order to

bring forward ‘a favourite project of his own,” which may
not have any connection with politics. It may be moved,
for instance, in the form of a request to the Government to
do or forbear from doing a certain act. The right to move
resolutions on the budget and on all other matters of
general public importance was for the first time conceded
by the Indian Councils Act, 1909, Under the existing

: Rules and Standing Orders any member of
fx;‘t‘:n'::doi either Chamber of the Indian Legislature may
resolutions. Move a resolution relating to a matter of general
public interest.? It must be clearly and précisely

expressed and must raise a definite issue.¥ Besides, it must
--~~" " ~ontain arguments, inferences, ironical expressions of

! There we, o q
of State, of we 25 many as 122 resolutions moved in the first Counctl
Dumber of resghich 101 were private and 21 official; and the o
137, of which 114 utions moved in the first Legislative Assembly Jian
chislatares, comy Were private and 23 official.— Work of the [ndian
PP. 12 and 24, iled under the order of the National Conference.

These resolutiong i j

gislative AgsefC1ated to various subjects. . *
t?l}g‘i;:g Order 55, wbly Standing Order 59 and Council of SIA
id,
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defamatory statements,? nor should it refer to the conduct
or character of persons except in their official or public
capacity.? There are the same restrictions imposed re-
garding the subject-matter of a resolution as we have seen
in the case of a question.? The Governor-General is to
decide as to whether a particular resolution does or does
not come within the scope of those restrictions, and his
decision thereon is final,* Every resolution must be in the
form of a specific recommendation to the Governor-General
in Council. The President of either House is to decide
on the admissibility of a resolution.®, . ‘

A member desiring to move a resolution must, unless
the President with the consent of the Member of the
Government to whose department the resolution relates
shortens the period, give fifteen clear days’ notice of his
intention to do so, and submit, along with the notice,
a copy of the resolution he wishes to move.? The
Governor-General, however, may, within the period of
notice, disallow any resolution or any part of it, on the
ground that it cannot be moved without detriment to the
public interest, or on the ground that it relates to a matter
which is not primarily his concern.® A member in whose
name a resolution stands on the list of business may, when
called on, either withdraw it or move it; in the latter case,
he must begin his speech by a formal motion.® Except
with the permission of the President, no member can speak
on a resolution for more than fifteen minutes. But there

1 Legislative Assembly Standing Order 59 and Council of State
Standing Order 58. ) )

2 [bid.

% See p. 173 ante.

4 Indian Legislative Rule 23,
3 1bid. .

°I,.A.S,0.60and C. 5. 8. 0. 59.

? Jbid., 58 and 1bid., 57.

* Indian Legislative Rule 22 (1}.

°L.A.S.0.61land C. 8. 8, 0, 60.
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is oue exception to this rule; The mover of a resolution,
when moving it, and the Member of the Government to
whose department the resolution relates, when speaking for
the first time, may speak for thirty minutes. If the mover,
when called on, is found absent, the resolution standing
in his name will be deemed to have been withdrawn.! 1f,
however, a resolution, or an amendment to a resolution,
has been moved in either Chamber, it cannot be withdrawn
except with the leave of the Chamber.? No discussion is
allowed on a motion for leave to withdraw a resolution
except with the permission of the President of the Chamber.?
After a resolution has been moved any member may,
subject to the Rules and Standing Orders relating to
resolutions, move an amendment to the same.* The
discussion of a resolution must be strictly confined to its
subject-matter. I{ a resulution which has been admitted
is not discussed during a ses:ion, it will be supposed to
have been withdrawn. If a resolution has been moved,
no resolution or amendment raising substantially the same
question can be moved within one year.® Similarly, if &
resolution is disallowed or withdrawn, no other resolution
raising substantially the same issne can be moved during
the same session.” A copy of every resolution passed by

either House is forwarded to the Governor-
E:éff,:ginr General in Council; but any such resolution

will be rezarded as a mere recommendation to-
him.»  He wiil deal withi it * as carefully, or as carelessly
as he thinks fit’. A resolution, unlike a law, is not binding.
upon the executive Government,

. ' Legislative Assembly Standing Order 61 and Council of State
Standing Order 60.

2 fhad., 66 and 1bid., 65, ) A fbid.
PL.AK. O.64and C. 8. 8. O, 63. S fbid., 69 and 7bid., 68..
8 fbid., 70 and ibid., 69, 7 [bid., 70 and ibid., 9.

¢ Indian Legislative Rule 24,



CHAPTER XVI

PROCEDURE IN THE INDIAN
LEGISLATURE—(Continued)

Committees of the Indian Legislature—Select Committees—
Composition of Seélect Committees—Joint Committee of both
Houses—Committee on Public Accounts—Procedure for legislation
—Introduction of a Bill—Motions after introduction— Reference to a
Select Committee—Procedure after presentation of report—Proposal
of amendments—Passing of a Bill—Withdrawal of a Bill—Reconsi-
deration of a Bill—Procedure regarding legislation in both Houses—
Conference for discussing a difference of opinioh between two
Houses—How supplies are granted— Excess graats—Supplementary
grants—Duty of the Committee on Public Accounts—Communica-
tions between the Governor-General and either Chamber of the
Indian Legislature.

A modern representative assembly has to do so much

: work that it is not possible for it to do
Committees .. . .
of the everything in full meeting. It has, as has been
lndian remarked by President Lowell in another
Leglsm,"m' connection,! neither the time, nor the patience
nor the reguisite knowledge for the various functions it
has got to discharge. The instruments that it employs to
help it in its work of deliberation and legislation are
committees of some kind appointed by itself. Our Indian
Legislature is not an exception to this general practice_.
There are the Select Committee, Joint Committee and the
Public Accounts Committee to help it in its work.?

A Select Committee may be appointed by either House
of the Indian Legislature to consider some special matter

2 Govevnment of England, p. 264. . . . .y
2 For the Standing Committees of the Indian Legislature, see

Appendix J. )
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that may be referred to it—either-a Bill or a proposal to
amend a Standing Order or some other subject
Select Com-  ghout which the House wishes to institute an
miftees. inquiry. When a particular Bill is referred
to a Select Committee it may hear expert evidence
and representatives of special interests affected by its
provisions.
The composition of Select Committees is not based
upon any uniform principle ; they are differently
ﬁ‘t‘gg;’i"m‘ constituted to serve different purposes. In the
Commitices. cCase of a Select Committee ! appointed by eithet
House to consider a Bill, the Member of the
Government to whose department the Bill relates, the
member who has introduced it and the Law Member of the
Governor-General's Executive Council, if he is a member
of the House, must be members thereof. The other
members of the Committee are appointed by the House.-
But if the Law Member is not a member of the House,
then the Deputy President or one of the Chairmen in the
case of the Assembly and one of the Chairmen in the
case of the Council must be appointed a member of the
Committee. .
In the case of a Select Committee appointed by the
Assembly to consider a Bill, the Law Member
;ﬂ;‘iﬂ;ﬂ;" or, if the Law Member is not a member of the
Select House, the Deputy President if he is a member of
f:g::l’":t‘:? the Committee, and if the Deputy President is not
by eiiher a member of the Committee, then a Chairman

House to ) o
consider of the Assembly must be the Chairman of th

+ a BilL Committee ; and if two or more Chaismen of

-

the Assembly happen to be members of the
.Committee, then fhe person whose name stands first in

' ~

- 1 Legislative Assembly Standing Order 40 and Council of State
Standing Order 39. ' '
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the panel of such Chairmen is o be its Chairman. Simi-
larly, in the case of a Select Committee of the Council, the
Law Member or, if he is not a member of the Council, a
Chairman of the Council must be its Chairman ; and if two
or more Chairmen of the Council are members of the
Committee, then the person whose name appears first in
the panel of such Chairmen is to be its Chairman. In the
case of an equality of votes, the Chairman has a second or
casting vote.

If the Law Member or the Member of the Governor-
General’s Executive Council in.charge of the department
to which the Bill relates, is not a member of the House
which has appointed the Select Committee to consider the
Bill, he has the right of attending at, and taking part in
the deliberations of the Committee, though he cannot vote
as a member thereof.

The Select Committee of each House must submit to it
a report on the Bill that has been referred to it. If any of
its members desires to record a minute of dissent on any
point, he must sign the report stating that he does so
subject to his minute of dissent which has to be submitted
at the same time.

A Select Committee! may be appointed by either House
to consider and report upon the draft amendments of its
Standing Orders. The President of the House must be its
Chairman, and the Deputy President in the case of 2
Committee of the Assembly, and one of the Chairmen, to
be nominated by the President, in the case of a Committee
of the Council, must be a member. The remaining
members who must be seven in number are selected by

the House.
A Bill may be committed to a Joint Committee ? of both

Vvt
LR

1 Legislative Assembly Standing Order 56 and Council of State

Standing Order 55,
* Indian Legislative Rule 42.
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Houses. Such a Commitiee is composed of an equal
number of members of each House. The Chair-

Joint Com- . . .

mi]nee of man of the Committee is elected by the
both Committee. He has only a single vote, and, if
flouses.

the voies are equally divided on a matter, the
question is decided in the negative.

The time and place of the meeling of the Commitiee are
fixed by the President of the Council of State.

A Joint Committee is formed as follows :—If a resolu-
tion iy passed in the orizinatingy House to the effect that a
Bill should be committed to a Juint Committee of both
Houses, a message is sent to the other House informing it
of the resclution and desiring its concurrence in the same.
If the other House agrees, a motion is made in each
House nominating the members thereofl who are to serve
on the Committee.

The Committee ' on Pubijic Accounts is a committee of

the Assembly only.  As soon as possible after
gg";":l‘:)‘lfitce the commencement of each financial year, such
Accounts. & Committee is counstituted to deal with the

audit and appropriation accounts of the
Governor-General in Council and such other matters as the
Finunce Department of the Government of India may
refer to it It is composed of not more than twelve
members including the Chairman, of whom not less than
two-thirds are elected by the non-official members of the
Assembly. The remaining members are nominated by the
Governor-General. The Finance Member is the Chairman
of such a Committee, and has, in the case of an equality of
votes on any matter, a second or casting vote. We shall
discuss the functions of the Committee on Public Accounts
elsewhere, '

We shall now see how laws are made by the Indiam

* Indian Legislative Rule 51.
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Legislature., The stages through which a Bill, ie. a
project of law, must pass from the beginning
:;’:f:‘g‘;’;:_ of its career to its conclusion are many and the
tion. procedure adopted at each stage is rather
complex. The practices of the Assembly and
the Council are similar both in regard to those stages and
the rules of procedure relating to them.

A Bill may originate in either House. Any member
thereof, other than a Member of the Govern-
ment, desiring to move for leave to bring in a
Bill, must give, unless the Governor-General
otherwise directs, one month's notice of his intention to
do so, and must, along with the notice, submit a copy of
the Bill and a full statement of its objects and reasons.!
If, under the Act, the Bill requires for its introduction the
previous sanction of the Governor-General, a copy of such
sanction must be annexed to the notice.? [f a motion
for leave to introduce a Bill is opposed, the President
after allowing, if he thinks fit, the mover and the opposer
of the motion to make each a brief explanatory statement
in support of his contention, may, without further debate,
put the question.? After a Bill has been introduced,.
it must, as soon as possible, be published in the Gazette, if
it has not already been so published.*

The Governor-General, however, may direct the publica-
tion of any Bill, together with a statement of its objects
and reasons, in the Gazette, even if no motion has been
" previously made for leave to introduce it.> In such a case
it is not necessary to move for leave to bring in the Bill;
nor, if the Bill is afterwards introduced, is it required to-

Introduction
of a Bill.

! Indian Legislative Rule 19.

2 [bid.

3 Legislative Assembly Standing Order 37 and .Council of State-
Standing Order 36.

* Indian Legislative Rule 20.

8 Ibid., 18. -
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publish it again.?  But if he certifies that a Biil or any of
its clauses or any amendment to it affects the safety or
tranquillity of British India or any part thereof, and directs
that no proceedings or no further proceediigs shall be
taken thereon, all notices of motions in relation to the Bill,
.clause, or amendment, must lapse, and if any such motion
has not already been included in the list of business, it
.cannot be so included after the direction.? N
When a Bill is introduced in either House or on some
subsequent occasion, the member in charge may
Motlons move (i) for the consideration of the Bill by the
.after intro- .
‘duction. - House either at once or on some future day to
be then appointed, or (ii) for its reference to a
Select Committee composed of such members of the House
-as he may name in his motion, or (iii) for its circulation
for the purpose of eliciting public opinion thereon.® It
may be stated here, by the way, that a motion for commit-
ting a Bill to a Joint Committee of both Houses may be
made at any stage at which a motion for its reference to @
Select Committee is in order.* At this stage the principle
-of the Bill and its general provisions may be discussed,
but no discussion of its details further than is necessary to
-explain its principle is allowed.®* Nor can any amendment
to the Bill be moved at this stage.® DBut if the member
in charge moves for the consideration of his Bill, any
member may move an amendment for its reference to
a Select Committee or for its circulation for the purpose
-of eliciting public opinion on it.? And if he moves for
.the reference of his Bill to a Select Committee, any

* Indian Legislative Rule 18.

# Section 67 {2a) and i674., 21,

3 Legislative Assembly Standmg Order 33 and Council of Staté
Standing Order 37.

* fbid.

3[L.A8.0,39a0d C. 8.8, 0. 38.
. ®1bid.

? lbid.
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member may move an amendment for its circulation for
the purpose of eliciting public opinion on it.?

Where a motion for *‘circulating’ a Bill is carried and
the Bill is accordingly circulated and opinions are received
thereon, the member in charge, if he wants to proceed with
his Bill thereafter, must move for its reference to a Select
Committee, unless the President of the House to which the-
member belongs, allows, by exercising? his special power,
a motion that the Bill be taken into comsideration.

When a Billis referred to a Select Committee, the

Committee goes through the Bill clause by
Eesf:::gfe 0 clause- and may amend it if it thinks fit. The
Committee. COmmittee may, as has been seen before, hear

expert evidence and representatives of special
interests affected by the measure before it. It then
submits a report on the Bill, The report, which may be
either preliminary or final, must be made not soconer than
three months from the date of the first publication of the
Bill in the Gazette, unless the House orders it to be
submitted earlier.® This time limit does not apply to a
Bill imposing any tax. The Select Committee has to state
in its report whether the Bill has been so aliered as to
require republication.* Any member of the Committee is.
at liberty to record a minute of dissent on any point.

The report is presented to the House by the member

it charge of the Bill. No debate is allowed
5;:::.“::: at this stage, bfit the member in charge
sentationof may, in presenting the report, make any re-
Report.. marks, provided that he confines himself to a
brief statement of fact.® The report with the amended

E Legislative Assembly Standing Order 39 and Council of State
Standing Order 38. : . ) ) .

2 /bid. The President may thus suspend in this connection the
relevant Standing Order.

9L.A.S.0.4l and C. S. S, 0. 40, N
+ Jbid., 41 and #bid., 40. s [bid., 42 and ibid., 41.
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Bill must be published in the Gazette. If any member is
unacquainted with English, the Secretary of the House
must, if requested, get the report translated for his use
into such vernacular language as the President may direct.‘_
After the Bill has been finally reported to the House.by
the Select Committee, the member in charge may move
(i) for the conmsideration by the House of the Bill as
reported by the Committee, or (ii) for its recirculation
for the purpose of.obtaining further opinion thereon, or
(iii) for its recommittal either without limitation, or with
respect to particular clauses or amendments only, or with .
instructions to the Committee to make some particular of
-additional provision in the Bill.2 1f the ' member in charge
moves for the consideration of the Bill, any other member
may move an amendment for its recommittal or for its
‘recircufation’. If carried, such an amendment ¢adds a
step to the journey of the Bill.” ?
When a motion that a Bill be taken into consideration
has been adopted, any member may propose an
l:gcl’::_" of amendment of the Bill.* If a number o.f
_meats. amendments have been proposed, they are consi-
' dered in the order of the clauses to which they
respectively retate.® The President of each House,
however, may submit a Bill or any part of a Bill, clause by
-clause. If this_procedure is adopted, he calls each clause
separately, and, when the amendments relating to it have
been dealt with, puts the question * that this clause {or, as
the case may be, that this clause as amended) stand part
-of the Bill.’® : :

! Legistative Assembly Standing Order 43 {2) and Council of
State Standing Order 42 (2).

*L,A.S.0.44and C, 5. 8., 0. 43.

3 Ihid., 44 and ibid., 43.

* fbid., 45 and 1b:d., 44.

2 Ibid., 47 and 7bid., 46,

@ [bid., 48 and ibid., 47.
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If a motion that a Blll be taken into consideration has
“been carried and if the Bill is not amended, the member in
charge may at once move that the Bill be passed.! If,
however, the Bill is amended, any member may object to
any motion, on the same day, that the Bill be passed. If
the objection is allowed by the President, a motion that
the Bill be passed may be made on any subsequent day.®
To such a motion no amendment is in order which is not
either formal or consegquential on an amendment made
after the Bill was taken .into consideration.? When g_'Bill
is passed by one House, a copy thereof is signed by the
President of the House. '

THe member who has brought in a Bill may at any
stage of the Bill move for leave to withdraw it ;
and, if such leave is given, no further motion
can be made with reference to the Bill.4

We have seen before that the Governor-General may,
where a Bill has been passed by both _Hou_ses,
Reconsidere return the Bill for reconsideration by either
:ti;i'l'l_"' House. When a Bill is sent back for reconsi-
deration, the point or points referred for
reconsideration must be put before each House and must
be discussed and voted on in the same way as amendments
to a Bill, or in such other way as the President may
consider most convenient.5 _
It has been stated before that, except as otherwise®
provided by the Act, a Bill is not considered to have been
passed by the Indian Legislature unless it has been agreed '

Withdrawal
of a BIll.

1 Legislative Assembly Standing Order 49 and Council of btate

Standing Order 48.
? Ibid.
3 1bid.
*L.A.5.0.5andC. $.8.0.49.
8 1bid., 53 and ibid., 52. : 13-
8 For lnstance, a Bl" may become an Act on cernﬁcatlon hy
the Governor-General if it has been assented to only by one Chaqxber,

or even if it has been assented to by neither Chamber. ST
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to by both Houses either without améndment or with such
: amendrnents only as may be agreed to by both’
::::fg;::; Houses. When a Bill has been passgd by the
legislation  originating House, it is sent up to the other
ic"h:,?:;'as_ House to pass through its several stages there.
These stages practically correspond to those
in the originating House. But there is one thing to be
noted here. 1f the Bill has already been referred to a
Select Committee of the originating House or to a Joint
Committee of both Houses, it cannot be again committed
to a Select Committee in the other House,!  Nor is there
any provision for further circulation of the Bill at this
stage. [f the Bill is passed by the other House without
amendment, a message is sent to the originating House+to
the effect that the other House has agreed to the Bill
without any amendment.? If, however, the Bill is amended
by the other House, it is sent back with a message
requesting the concurrence of the originating House in the
amendments. The originating House may refuse to take
them into consideration, or may move further amendments
to their subject-matter, or may agree to them. DBut no,
further amendment can be moved to the Bill at this stage,
unless it is consequential on, or an alternative to, an
amendment made by the other House.

If, however, the originating House disagrees with the
amendments made by the other House or with any of
them, the Bill is sent to that House with a message
intimating its disagreement.®> Or; if it agrees to the
amendments or any of them with further amendments, of
if it proposes further amendments in the place of the
amendments made by the other House, the Bill as further
amended is sent to the other House with a message to that
effect.* The other House may either agree to the Bill as

i

! Indian Legislative Rule 29, e lbid., 31.
3 1bid., 35. $ fbid.
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-originally passed by the originating House or as further
amended by it, as the case may be, or may send it back
with a message that it insists on its own amendments.!
If the Bill is sent back with the message that the. other
House insists on.its amendments which the originating
House is unable to accept, the latter may either allow the
Bill to lapse or may report the fact of disagreement to the
Governor-General 2 who may, ? under Section 67 (3) of the
Act, refer the matter for decision to a joint sitting of both
Houses convened by him. The President of the Council
of State will preside at a joint sitting and the procedure of
the Council will, so far as possible, be followed. The
members present at a joint sitting will deliberate and vote
upen the Bill as last proposed by the originating House and
upon the amendments, if any, which have been made
therein by one House and rejected by the other. If any
such amendments are affirmed by a majority of the total
members of the two Houses present at such silting, they
will be deemed to have been carried; and if the Bill with
the amendments, if any, is affirmed by a similar majority, it
will be taken to have been duly passed by both Houses,

Besides the provision for a joint sitting of both Houses,
there is another provision for bringing about agreement
between the two Houses in case of difference of opinion
between them on any matter. ,

If both Houses agree to a meeting of members for the
Conference purpose of discussing a difference of opinion
{:; lllscuss- which has arisen between them, a conference *
diiference  will be held. At such a conference each Chamber
3&?:'3.‘."& . will be. represented. by an equal number of
Houses. members. The conference will determine its
own procedure. The time and place of the conference will

1 Indian Legislative Rule 36. : * 1bid., 36.
3 If the two Houses fail to come to an agreernent with regard to
the Bill within six months of its passage by th_e originating House,
% Indian Legislative Rule 40. :
13
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be appointed by the President of the Council. Mes-~ "
sages between one House and the other are conveyed by
the Secretary of the one IJouse to the Secretary of the
other.?! :

After a Bill has been duly passed by the Indian Legis-
lature, - it is submitted t¢ the Governor-General to go
through iis final stage. It caniiot have the force and effect
of law until it has received, as required by the Act, the
assent of the Governor-General or of His Majesty in
‘Council, as the case may be. As we have discussed this
matter in a previous chapter,? we need not repeat it here
now. ;

In a preceding chapter® we have stated the law
relating to the granting of supplies for the use of the
Government of India and, in that connection, discussed
the nature of the control whicly the Indian Legislature
exerciscs over the expenditure of public money by the
Government. We shiall now procced to describe how the
supplies are actually voted.

The estimates of the probable receipts and expenditures.

of the Governor-General in Council during the

E:':;lies are ensuiting financial year (April to March) are
granted. prepared in the cold weather of each year. It

may be remembered that these estimates are
every year presented to each House of the Indian Legisla-
ture in the form of a statement (known as the ‘ Budget ")
on such day or days as the Governor-General may appoint.
- There cannot be any discussion of the Budget on the day
on which it is presented to either House. As has been
pointed out above, though, by a modification of a Standing
Order, authority has been given to the Council of State
to discuss the Budget, the Council has no power junder

! Indian Legislative Rule 41.
2 See Chapter X111 ante,
3 See jbid
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the Act to vote money. The Assembly deals with the
- Budget in two stages, namely,-(a) a general discussion;
and (&) the voting of demands for grants.! On a day to
be fixed by the Governor-General subsequent to the day of
presentation of the Budget and for such time as he allots.
for this purpose, the Assembly discusses the Budget as
a whole or any question of principle involved therein.®
But no motion is in ‘order at this stage, nor can the Budget
be submitted to the vote of the Assembly. ? The Finance
. Member has a general right of reply at the end of the
discussion. The President may prescribe a time-limit for
speeches. *

The next stage is the voting of grants. A separaie
demand is ordinarily made in respect of the grant proposed
for each department of the Government. But the Finance
Member may include in one demand grants for two or more
departments, or make a demand in respect of expenditures
which cannot be brought under particular departments. §
Each demand contains, first, an estimate of the total grant
proposed, and then a statement of the detailed expenditure
under each grant, divided into items, @

Not more than fifteen days may be al]otted by the
Governor-General for the discussion of the demands for
grants. 7 Of the days so allotted, not more than two days
can be devoted to the discussion of any one demand. As
soon as the maximum limit of time is reached, the President
forthwith puts every question necessary to dispose of the
.demand under discussion. ® At 3 p.m. on the last day of
the days allotted, the President must put every question
necessary to dispose of all the outstanding matters in
connection with the demands for grants.

1 Indian Legislative Rule 45, z fbid., 46.
3 fbid. ' + fbid,
s 1oid., 44. : ® [bid,

7 fbid., 47. & lbid,
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It may be remembered that a motion for appropria-
tion can be made only on the recommendation of the.
Governor-General communicated to the Assembly.! When
such a motion is made, amendments may be moved
to omit or reduce any grant, but not to increase of
alter the destination of a grant.? When there are several
motions relating to the same demand, they are discussed
in the order in which the heads to which they relate appear
in the Budget.? Notice of a motion to omit or reduce any
grant must be given two days hefore the day appointed for .
the discussion of the grant.*

Motions for the reduction or omission of granls are made .
not merely for the purpose of securing economy in
administration; they are very often moved with the object
of criticizing executive acts of the Government or its policy
in respect of certain matters. Sometimes a motion for
reduction is brought forward by way of censure upon the
Government. '

If, during any financial year, money has been spent on

_ any service, for which the vote of the Assembly
Excess . . -
grants. -1s necessary, in excess of the amount voted for

that service and for that year, a demand for the
excess must be submitted to the Assembly by the Finance
Member, and must be dealt with by the Assembly in the
same way as if it were a demand for a grant.’

A supplementary estimate® must be presented elthel‘

when the amount voted in respect of a grant is
Supplemen- . . H
tary grants. found to be insufficient for the current financial

' year, or when a need arises during the year for
‘expenditure, for which the vote of the Assembly I

! Indian Legislative Rule 48,
2 fhid,

> [oid. !
* Legislative Assembly Standmg Order 72,

# Indian Legislative Rule 49.
°® f6id., 50,
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necessary, upon some new service not contemplated in the
Budget for the year. And under a recently anrhounced
notification! of the Government of India, an estimate may
also be presented for an additional or supplementary grant
in respect of any demand to which the Assembly has
previously refused its assent, or the amount of which it has
reduced. Supplementary or additional estimates are dealt
with by the Assembly in the same way as if they were
demands for grants.

If the Governor-General in Council restores, under
"~ Section 67A (7)2 of the Act, any grant which has been
refused or reduced by the Assembly, or if the Governor-
General authorizes, in case of emergency, any expenditure
under Section 67A (8)® of the Act, the Finance Member is
required to place, as soon as possible, on the table of the
Assembly a statement showing the action taken by the
Governor-General in Council or the Governor-General, as
the case may be ; but no motion is in order in regard to
that action, nor can the statement be discussed.*

We have previously stated the composition of the Com-
mittee on Public Accounts, which is constituted to deal
with the audit and appropriation accounts of the Governor-

General in Council and such other matters as the
2;',‘,{,,,‘}{,},‘;‘ Finance Department may refer to it. In exami-
oun Public  ning those accounts the Committee must satisfy
Accouats. itself that the money voled by the Assembly has
been spent within the scope of the demand granfed by the

1 Notification No. F-76-1/24A, Legislative Department; vide 7ThAe
Gazelle of fndia (Extra.), July 21, 1924,

In view of the power of restoration of grants which the Governor-
General in Council possesses under Section 67A (7) of the Act, this
new Rule relating to supplemenlary grants has no meaning so far
as those demands are concerned which are essential to the discharge
of his responsibilities. It is probably meant for those demands
which are not so essential and which have been refused or reduced’
by the Assembly. See pp. 203-7 in this connection,

2 See Chapter XI1I ante,. ? See sbid.

* Legislative Assembly Standing Order 73.
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Assembly. Besides, the Committee must bring to the
notice of the Assembly — "

(1) every reappropriation from one grant to another
grant;

(2) every reappropriation within a grant which is not
authorized by rules prescribed by the Finance Department ;
and : '

(3) any expenditure which the Finance Department
has requested should he brought to the notice of the
Assembly.?

The scrutiny made by this Committee is a very valuable
safeguard against any irregularity or laxity in the adminis-
tration of the finances of the Government.

The last thing that we should like to touch on in connec-

tion with the conduct of business in the Indian
g‘(":’;‘““‘“' Legislature is the subject of communications

between the between the Governor-General and either House
Giovemare  of the Legislature, The Governor-General
General and

elther communicates with either House by a speech
ﬁlh:lﬂr'l';:%;:‘ from the throne where he has required its
Legisiature. . Members to attend,? or by a written message
delivered to the President of the House by a
Member of the Government and read to the House by
the President, or informally through a Member of the
Government. '
On the other hand, communications from each House to
the Governor-General are made by (1) a formal address

after a motion made and carried in the House and (2)
through the President.?

*Indian Legislative Rule 52. Only the accounts of the voted
expenditure of the Government of India are brought to the scrutiny
of the Committee. :

? Sections 83A (3) and 63B (3) of the Act.
L. A.8.0.74and C. 8.5, 0. 71.



CHAPTER XVII

PROCEDURE IN A GOVERNOR'S LEGISLATIVE
COUNCIL |

Provincial Legislative Rules identical in respect of many matters
with the Indian Legislative Rules—Sitting of a provincial Legis-
lative Council—Prorogation—Language _of the Council—Quorurmn—
How supplies are granted—Voting of grants—Excess grants—
Supplementary grants—New Sub-rule relating to Supplementary
Budget—Comparison with the English practice—Possible harmful
"consequences of the new Sub-rule—Committee on. Public Accounts
and its dities—Provincial Legislative procedure—A brief statement
of the procedure for legislation in a Governor's Legislative Coancil
—Procedure for legislation in the Bengal Legislative Council.

As the Rules for regulating the conduct of business in a
Governor's Legislative Council are, except in

E:;g;‘:tli:le respect of a few subjects like legislation or the
Rutles granting ol supplies, essentially identical
';ﬂ'::;::lct mulalis mulandis with the Rules of the Indian
of many Legislature, they need not be repeated here. If
SIS any reader is interested to know how, and
Indian under what conditions, questions may be asked,
Legislative

or a resolution or motion for adjournment for
the purpose of discussing a definite matter of
urgent public importance or the closure may be moved, or
how business is arranged, time is allotted for non-official
business, and points of order are decided in a local legis-
lature, he has only to refer to the procedure in either
Chamber of the Indian Legislature relating to the identical
matters as described in Chapter XV. ' We propose to dis-
cuss in this chapter, mainly, how laws are passed by a

Rules.
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Governor’s Legislative Council and how money is voted
by it for the use of the local Government. Even in
respect of these matters, the difference in procedure
between the Indian Legislature and a local legislature is,
as we shall see, very slight, and whatever difference there
exists, it is due to either the unicameral form of the latter
or to the division of the provincial subjects into Transferred
and Reserved. .

The Governor of a province appoints the time and
i place for holding a session,of his Legis-
3;‘;",?,?3,:,“ lative’ Council.? He can also prorogue the
Legistative  Council by notification or otherwise. A
Council. - protogation terminates a session of the Coun-
cil and its effects on the unfinished business of the
Council are the same as those in the case
of a Drorogatton of exther House of the Indian
Legislature,

The business of a provincial Legislative Council is
Language of transacted in English, but any member who is. n?t
the Councit, * fluent in English’ may address the Council in
: any recognized vernacular of the province,
provided that the President may ask a member to speak in
any language in which he is known to be proficient.?

The minimum number of members required to constitute
Quorem a guorum in the case of -each of the _Legislative
- Councils mentioned below is as follows 3 :—

- Madras, 30; Bengal, Bombay, the United Provinces and
Bihar and Orissa, 25; the Punjab, 15; the Centra] Pro-
vinces, 20 ; and Assam 12.

The estimates of the annual expenditure and revenue of

a Governor’s province are submitted in the form of a

Prorogation.

1 Section 72B (2).

* Provincial Legislative Rule 14.--Vide The. Gazelle of Indm}
(Extra.), September 27, 1920,

? See the Provmcna‘l Leglslatwe Rule 13, relating to the relevant
provmces
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statement to the Jocal Legislative Council on such day as

. is appointed by the Governor for the purpose.}
Provincial

Budget: - Lhis statement is referred to as the provincial
How Budget. The estimates are prepared beforehand
Supplies

are granted, DY the Finance Department of the province and
- are based on the materials supplied to it by
the spending departments of the local Government. No
discussion of the Budget is allowed on the day of its
presentation.
A separate demand is to be ordinarily made in respect
_of the grant proposed for each department of the Govern-
ment.2  But it is open to the Finance Member to include
in one demand proposals for appropriation for two or more
-departments, or to make a demand in respect of expendi-
ture, such as Finance Relief and Insurance and Interest,
which cannot easily be brought under particular depart-
ments.? Ag far as possible, demands relating lo the
Reserved and Transferred subjects are to be kept distinct.
Each demand must contaih, first, a statement of the total
grant proposed, and -then a statement of the detailed
estimate under each grant, divided into items.t Subject
to these rules, the Finance Member presents the Budget
in such a form as he considers most fitted for its con-
sideration by the Council.® o
The Council then deals with the Budget in two stages,
namely, (i) a general discussion; and (ii) the voting c_)f
demands for grants.® On a day appointed by the Governor
subsequent to the day of presentation of the Budget and
for such time as is allotted by him, the Council discusses
the Budget as a whole or any-question of principle
involved therein; but no motion can be moved at this
stage, nor can the Budget be submitted to the vote of the

. * Provincial Legislative Rule 25. :1121:{1, 26.
% fbid. - 4.
8 lbid, ) e jbid., 27.
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Council.! The Finance Member has a general right of
reply 2 at the cnd of the discussion. The President may,
if he thinks fit, prescribe a time-limit for speeches.

Not more than twelve days are allotted by the Governor
for the discussion of the demands for grants. Of the days
so allotted, not more than two days are gllowéd by him fer
the discussion of any one demand. As soon as the
maximum limit of time for discussion is reached, the
President forthwith puts every question to dispose of the
demand under discussion. On the last day at five o'clock
the President must put every question necessary to dispose
of all the outstanding matters in connection with the-
demands for grants.?

As has been seen before, no motion for appropriation
can be made except on the recommendation of the Governor
cominunicated to the Council.? When a demand for a
grant is made, motions may be moved to omit or reduce ®
the grant or any item in the grant, but not to increase it or
alter its destination. ® When there are several motions
relating to the same demand, they are discussed in the
order in which the heads to which they rclate appear in the
Budget. 7 No motion can be made for the reduction of a

I Provincial Legislative Rule 28,

# ! The procedure (in Bengal) is for nun-official members to speak
first and then for the various official members to reply to the debate
so fur as their departments are atfected. When once the official
members have comimenced their replics, no further speeches by non-,
official members are permitted.'—ZThe Bengal Legisiative Council
Manual, 1924, p. 264.

® Provincial Legislative Rule 29, . * 1bid., 30.

* The procedure in Bengal is as follows :—

* A motion to reduce a demand, to be in order, must specify 8
definite sum for reduction.’

The proper form is as follows ;—

‘ That the demand of Rs. 10,000 in respect of . . . be reduced
by the sum of Rs. 4,000.’

Itis out of order to move ‘ That the demand of Rs. 10,000 be

redztéc;ed to Rs. 6,000 . — The Bengal Legislative Council Manual, 1924,
p. 265, '

¢ Provincial Legislative Rule 30, 7 [bid,
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grant as a whole until all motions for the omission or
reduction of definite items within the grant have been
discussed. !

If, during any financial year, money has been spent on a
Fxcess service, for which the vote of the Council is
Grants. necessary, beyond the amount granted to that

: service for that year, a demand for the excess is
to be presented to the Council by the Finance Member 2 and
is to be dealt with by the Council in the same way as ademand
~for a grant. * The Council ought not to be very generous

in its ‘attitude towards demands for excess grants;
otherwise, an encouragement will be given to departmental
extravagance. Its attitude towards departmental extravag-
ance should be the same as that of the English House of
Commons. In order to place on record a permanent
disapproval of departmental ¢ excesses’, says Sir Erskine
May,* ‘the Commons resolved, 30th March, 1849, that
“‘when a certain amount of expenditure for a particular service-
has been determined upon by Parliament, it is the bounden
duty of the department which has that service under its
charge and control, to take care that the expenditure does
not exceed the amount placed at its disposal for that
purpose.””’

Rule 32 of the prov1nc1al Legislative Councils Ru]es
Supplement- originally laid down :—
ary or (1) “ An estimate shall be presented to (a
additionasl  Governor's Legislative) Council for a supple-
granls.

mentary or additional grant when—
‘(a) the amount voted in the Budget of a grant is
found to be insufficient for the purposes of the
current year, or : ‘

1 Provineial Legislative Rule 30,

2 fbid., 31.

A [hid,

¢ Parliameniary Practice, p. 453 (twelfth edition).
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(6) a need arises during the current year for expe.nd_i-
ture, for which the vote .of the Council is
necessary, upon some new service not
contemplated in the Budget for that year. .

(2) ¢ Supplementary or additional estimates shall be
.dealt with in the same way by the Council as if they were
-demands for grants.’ :

This original Rule relating to supplementary estimates
has been amended:! after Sub-rule (1) above, .

.gﬁ_,,,,e the following Sub-rule has been i‘nserted.
‘relating to namely :— -
f;‘,“'i,‘ﬁ"}';;‘ (2) “An estimate may be presented to the

Council for an additional or supplementary
-grant in respect of any demand to which the Council has
previously refused its assent, or the amount of which the
-Council has reduced either by a reduction of the whole
grant or by the omission or reduction of any of the items
-of expenditure of which the grant is composed.’
Sub-rule (2) has accordingly been renumbered (3).
The original Rule was based on the practice of the
- Comparison British Parliament relating to suppleme.ntary
~with the grants. In England *a supplementary estimaté
Er“ai':’scll may be presented’ according to Sir Erskine
‘ : May,? ‘either,for a further grantto a service
already sanctioned by Parliament, in addition to the sum
-already demanded for the current financial year, or for a
-grant caused by a fresh occasion for expenditure that has
arisen since the presentation of the sessional estimates,
-such as expenditure newly imposed upon the executive
‘Government by statute, or to meet the cost created by an
unexpected emergency, such as an immediate addition to
.an existing service, or the purchase of land, or of a work of

* See The Gazelle of India (Extra.), July 21, 1924.
2 Parliamentary FPractice, p. 452. : -
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art.” Another distinguished writer! on the procedure of
the House of Commons says that a supplementary grant is
required when an estimate already granted for some service
or for some special purposes is found to be inadequate, or
where a sum has been granted and is found to be too small.
for the object in view; or again, where some unforeseen
call for expenditure arises during the course of the session.
The Iast contingeney is most commonly caused by military
expeditions, naval mobilization and like events; in short,
by the demands of foreign policy. .
It is evident from these quotations that, a:.cordmg to the
English practlce, if the demand for a grant is

Possible

f:;'s'l,'"' refused at the time of the consideration of the
quences of Aannual estimates, no supplementary estimate is
the new presented in respect of the same demand during

Sub . .
uhrule the current financial year. But the amendment,?
which has been made by way of addition to the original

t Juseph Redlich, The Procedure of the House of Commons, vol. iii,.
p. 131.

We may also note the following views :(—

* With the utmost effort at accuracy in the estimates they will
always prove to be insufficient in some branch of the service, or an
unexpected need for expenditure will arise; and to provide funds
in such cuases supplementary estimates must be presented and voted
before the close of the financial year '.—Lowell, The Government of
England, vol. i, p. 285.

A supplementary estimate *‘is needed either when the amount
granted in accordance with the original estimate for a service is
found to be insufficient for it, or when a need arises for expenditure
on some new service not contemptlated in the original estimates ', —
The System of Nalional Finance by Mr, Hilton Young, p. 87.

2'T'he amendmert was obvicusly made in order to meet the situ-
ation created by the injunction granted by Mr. Justice C, C. Ghosh
of the Calcutta High Court, restraining the President of the Bengal
Legislative Council from ﬂllowmg a certain motion, being item
No, 6 in the printed list of business, in the Council at its session
which was to have. commenced at 3 p.m. on July 7, 1924, The said
item No. 6 ran as follows :—' Supplementary demand for grant 22—
General Administration (Transferred). The Hon'ble Mr. J. Donald
to move that a sum of Rs 1,71,000 be granted for expenditure ynder
the head 22—(seneral Administration ([ransferred) on account of
the salaries of the Ministers." The injunction was prayed for in
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Rule, i: a departure in principle from the English practice
as ‘stated above. It empowers a local Government to
present a supplementary estimate in respect of a dem.and,
assent to which has previously been refused by the local
Legislative Council. Besides, it enables a local Government
to bring forward, by exercising the power of - prorogation,
as many times as it likes during the same financial year,
the same motions for appropriation which have been
previously reiected by the local Council. The underlying
principle of tiie amendment, therefore, is a negation of the

connection with the suait brought by Messrs., Kumar Sankar Roy
.Chaudhury and Kiron Sankar Roy Chaudhury against the Hon’ble
Mr, H, E. A. Cotton, President of the Bengal Legislative Council
and the two Bengal Ministers. It may be stated here that the
demand for a grant for the Ministers’ salaries was rejected on March
24, 1924, by a majority of one at the time of the counsideration of the
annual esiimates,

In reply to a question of Dr. Dwarnka Nath Mitter, the Home
Secretary io the (Government of India stated, in the Council of State,
the following among other things on September 3, 1924 :—' The
Government of India and the Secretary of State agreed in- thinking
that the Rule (i.e. Rule 32 of the Bengal Legislative Council) refer-
red to did not in fact preclude such a motion as was proposed to be
moved by the Government of Bengal. In view, however, of the
opinion expressed by the learned Judge of the Calcutta High Court
apd_ of the fact that the Government of India understood that 8
similar motion was proposed to be moved in the Bomnbay Legislative
Council which was due to meet on July 21, 1924, the Government of
India considered that it was desirable infer alia to amend the Rule.
They acconlingly muade necessary recommendations in regard to
Indian Legislative Rules and tne Legislative Council Rules of each
pruvince. ‘Their recommendations were sanctioned by the Secretary
of Btate in Council and the amendments to remove all donbts as to
the meaning of the Rules were made on July 19 and published on
July 21, .

_ *1 would merely add that Mr. Justice Ghosh, in directing the -
issue of injunction, concluded his order by expressing the opinmioB
that the Rules required revigion in the light of the events in the case
before him. The Reforms Enquiry Committee was not sitting at
the time and the proposals for the amendment and the reasons there
for were accordingly not laid before that Committee. The Govers
ment of India do not know whether the Law Officers of the Crown
were consulted in England at the time, “They did not themselves

consult the Advocate-General of Bengal.'— The Sfafesman, S€P”
temhber 5, 1924, .
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vrinciple of supplementary estimates zs illustrated by the
English system. ¢Public control of public expenditures,’
says Mr. Hilton Young,® ‘depends for its efficiency in
large measure on the financial scheme for the year being
presented to the House {of Cominons) and considered and
approved, once and for all and as a whole. To allow the
scheme, once approved, to be treated as something still
fluid and liable to extensive modifications must infinitely
weaken effective control, and Supplementary Estimates are
the most harmful way of doing so, To make anything but
the most restricted use of them must deprive the whole
system of Supply of its meaning and utility.,” The amend-
ment, it may be argued, is not of much constitutional
importance so far as the demands for grants relating to the
Reserved subjects are concerned, as those demands, if
refused, may be restored,® if the Governor of the province
concerned certifies that the expepditures provided for by
them are essential to the discharge of his responsibility for
those subjects. But it is undoubtedly of great political
significance so far as the demands for grants for the
Transferred subjects are concerned. The enforcement of
the amendment in connection with refused demands for
grants relating to those subjects is bound to produce
consequences subversive of the principle of ministerial
responsibility which has been introduced into our constitu-
tion so far as the administration of the Transferred
departments is concerned. That is to say, the responsive-
ness of the Ministers to the deéclared wishes of the
Legislative Council will diminish, if not altogether dis-
appear, and the control of the Legislative Council over

3 The Systemn of Nalional Finance, p. 89, '
2]t is true, however, that the amendment will enable a local

Government to resubmit a refused demanpd relating to a Reserved
subject, which cannot be reasonably certified by the Governor as
‘ essential ' to the discharge of his responsibility for the subject.
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them will be correspondingly weakened. Another harmful
consequence that is very likely to follow the enforcement
of the additional Sub-rule ! under consideration, is that
occasions of friction between the legislature and the
executive Government will multiply, engendering bitter-
ness between them. Nor can we ignore here the effect of
this Sub-rule upon the members of a provincial Legislative
Council. It is very likely to make many of them less con-
scientious in their attitude towards demands for the Trans-
ferred subjects. Their votes in respect of those demands
would not always be given under that heavy sense of
responsibility which would otherwise attach to their votes
if they had in their minds, when voting, that their decision,
so far as those demands were concerned, was final and -
might bring about the resignation of the Ministers concern-
ed. Thus the additional Sub-rule is open to objection on
various grounds,

As soon after the commencement of each financial year

: C ” as possible, a Commiltee on Public Accounts?
ommittee . N ) . '
on Pablic  iS constituted to deal with the audit and appropri-

A‘;"i‘:'“ﬁ ation accounts of each province and such other
ani + . :
duue: matters as the Finance Department of the local

Government may refer to it. The number of
the members of the Committee is as the Governor directs.
Of the members constituting the Committee not less than
two-thirds are elected by the non-official members of the
local Legislative Councii and the rest are nominated by the
Governor, The Finance Member of the local Government
is the Chairman of the Committee, and, in the case of an
equality of voles on any matter, has a second or casting vote.

In examining the audit and appropriation accounts of the
province, the Committee must satisfy itself that the money
voted by the Council has been spent within the scope of the

1j.e. the new Sub-rule mentioned beforc.
2 Provincial Legislative Rule 33,
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demand granted by the Council.! Besides, it must bring
to the notice of the Council z— :

© (1) every case 6f‘ reappropriation from one grant to
another;

(2) every reappropriation within a grant which is not
made in accordance with the Rules regulating the functions
of the Finance Department or which. has the effect of
increasing the expenditure on an item beyond the amount
granted by the Council; and

(3) any expenditure which_the Finance Department
has'desired should be brought to the notice of the Council.

The procedure for legislation is not uniform in the
provincial Legislative Councils, as the Standing
ﬁ'g"i‘:lﬂf::: Orders relating thereto vary in different provin-
procedure. ces. It is not therefore possible for us to
describe in this volume how laws are made by
each provincial legislature. What we propose to do,
however, is (i) to state the procedure of provincial
legislation in a general way without going into details and
(ii) to describe, more or less by way of illustration, how
Bills are passed by the Bengal Legislative Council, as no
province presents an exactly typical case. '
Any member, other than a Member of the Government,
A brlet desiring to move for leave to i{ltr?duce.a Bill is
statement of required to give notice of his intention and
L*::el’;::ﬂ must submit, together with the notice, a copy
legistation  of the Bill and a full statement of its objects
::):,SGE:;{;_ and reasons.® If the Bill is one _ which
latlve réquires, under the Government of India Act,
Councll.  nrevious sanction for its introduction, a copy

of such” sanction must be annexed to the notice. The

1 The Provincial Legislative Rule 3. Thus only the accounts of
the voted expenditure of the Government are brought to the scrutiny

of the Committee, . ) )
* 1bid, 3 The Provincial Legislative Rule 19,

14
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period of notice of a motion for leave to bring in a Bill is
as follows 1 :

(1) ﬁfteen days. if th:’ Bili 1eIates to a Transferred

subject ;

(2) one month or, if tae Governor so directs, a further
period not exceeding two months in all, if the Bill relates
to a Reserved subject.

1f, however, the Governor of a province orders the
publication of a Bill (together with a statement of its
objects and reasons) in the local Gazette, it is not necessary
1o move for leave to introduce the Biil ;2 nor is it necessary
in that case to publish the Dill again, 1f it is a{terwards
introduced.

As soon as possible after a Bill has been introduced into
a provincial Legislative Council, it must, unless it has
already been published, be published in the local Gazette.

After a Bill has passed through its introductory stage, it
is generally referred to a2 Select Committee, When this
Committee submits its final report, the Bill, as reported by
the Committee, is taken into consideration, unless it is
recommitted. Amendments may be moved to the Bill at
this stage. After the amendments have been disposed of,
the Bill as amended, or as it emerged from the Select
Committee, or in its original forin, is passed by the
Council.

As Las been scen before, lhe Bill cannot have the force
and effect of Luw until it has received the assent of the
Governor of the province concerned as well as of the
Governor-General. . .

If the Governor of a province certifies that a Bill or any
clause of a Bill or any amendment to a Biil affects the
safciy or tranquillity of the province or any part thereof,

* The Provincial Legislative Rule 19.
? lhid., 18.
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and directs that no proceedings, or no further proceedings;
are to be taken thereon, all notices of motions relating to
the subject-matter of the certificate must lapse, and if any
such motion has not already been set down on the list of
business, it cannot be so set down after the direction.?

When a Bill is introduced in the Bengal Legislative
Procedyre  Council, or on some subsequent occasion, a
{?;ulfﬁiihl- motion is made by the member in charge either
Bengal ® (i) for the consideration of the Bill by the
:Zfbﬁi::lulﬂve Council at once or at some future time, or

- (ii) for its reference to a Select Committee, or

(iii) for its circulation for the purpose of eliciting public
opinion thereon.? The principle of the Bill and its general
provisions may be discussed at this stage, but no discussion
of its details further than is necessary to explain its
principle is in order.? Nor can any amendments be moved
to the Bill at this stage. But if the member in charge
moves for the consideration of his Bill, any member may
move an amendment for its reference to a Select Committee
ort for its circulation.t If, on the other hand, he moves
for the reference of his Bill ta a Select Committee, an
amendment may be moved for its circulation for the purpose
of eliciting public opinion thereon. Where a Bill has been
so circulated and opinions have been received thereon
within the appeinted time, the member in charge, if he
wants to proceed with his Bill, must move for its reference
to a Select Committee unless the President allows, in the
exercise of his special power, a motion to be made that the
Bill be taken into consideration. ' i

The Member of the Government to whose department
the Bill relates and the member who introduced the Bill

1 The Provincial Legislative Rule 21.

Z Bengal Legislative Council Standing Order 43.
3 Ibid., 44. -

* [bid.
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must be members of every Select Committee. The other

members of the Committee are named in the
Composition motion proposing the appointment of the Com-
a;gﬂtﬁ_ mittee.! The Member of the Government to

whose department the Biil relates is ordinarily the !
Chairman of the Committee. The Chairman has a second or
casting vote in the case of an equality of votes. The Com-
mittee may hear expert evidence and the representatives
of special interests affected by the measure before it.
Any person residing within the jurisdiction of the Govern-
ment of Bengal, whose evidence is, in the judgment of the
Committee, material with reference to any Bill then under
its consideration, may be compelled, under the Bengal
Legislative Council (Witnesses) Act, 1866, to appear as a
witness before the Committee and, further, to produce
before it all such books, deeds and writings as are likely to
be necessary for obtaining information regarding the matter
under consideration.

When a Bill has been referred to a Select Committee,
the Committee must submit a report thereon. The report
may be either preliminary or final. Any member of the
Committee may record a minute of dissent if he so desires.
After the presentation of the final report, the member it
charge may move for the consideration of the Bill as
reported by the Select Committee or for its recommittal.®
If he moves for its consideration, any member may move
an amendment for its recommittal,

When the motion that the Bill be taken into consideration
has been accepted by the Council, amendments may be
moved to the Bill.? The amendments are ordinarily consi-
dered in the order of the clauses to which they respectively
relate.* If, however, no amendment is made when the

1 Bengal Leglslatwe Councﬂ Standing Order 40.
2 fbid., 3 fbid., 48.
*lbid., 50
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motion for taking the Bill into consideration has been
adopted, the Bill may be passed at once. If, on the other
~ hand, an amendment is made, any member may object to the
passing of the Bill at the same meeting. If such objection
prevails, the Bill is passed at a future meeting either with
or without amendment,

When the Bill as passed by the Council has been signed
by the President, it is submitted to the Governor for his
assent, and, if assented to by him, it is submitted to the
Government of India for the assent! of the Governor-
General, If the Governor-General assents to it, it becomes
an Act. '

If the Governor returns the Bill as passed by the Council
for its reconsideration, the peint or points referred for
reeonsideration are put before the Council by the President,
and are discussed and voted upon in the same manner as
amendments to a Bill.2 ) .

The member in charge of a Bill may withdraw it at any
stage with the permission of the Council.?

1 See pp. 159-60 ante. . .
z Bengal Legislative Council Standing Order 55.

3 fbid,, S6.



CHAPTER XVIII

THE ‘HOME' GOVERNMENT

The Home administration of Indian affairs before 1858—Changes
introduced by the Act of 1858—The Secretary of State for India—
The Council of India—Functions of the Council—Procedure. at
meetings of the Council—Correspondence between the Secretary of
State and India—Information to Parliament as to orders for com=
mencing hostilities—Utility of the Council of India—The Crewe
Committee on the Council—Prof. Keith's views about the Council—‘:
Late Mr. B. N. Basu’s views about the Council—The Joint Select
Committee and the Council—The Council, an anachronism—The
India Office and its organization—Audit of Indian accounts in the
United Kingdom—High Commissioner for India—His appointment—
His duties—Cost of the Home administration: original arrange-
ment—The Joint Report ‘on the question of cost—The Crewe

Committee’s views on the same—The present arrangement—Its
defect.

Down to 1784 the affairs of the East India Company
The Home  Were managed in England by the Court’ of

t‘i‘("m'“fis"ﬂ' Directors and the General Court of Proprietors
|,,d';a':, of the Company. The East India Company,,
aliairs Act, 1784, better known as Pitt’s Act of 1784,

before [858.  stablished what might be regarded as the dual

,system of government which lasted till the year 1858. It

_created a Board of six Commissioners for the affairs of |
India, popularly known as the Board of Control, ¢ with full
power and authority to direct all operations and concerns
relating to the civil and military government and revenues
of India.”* The Board was to consist of one of the
Secretaries of State for the time being, the Chancellor of

2 linperial Gazelleer of India, vol. iv, p. 3.
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the Exchequer and four other Privy Councillors. The
members of the Board were to have ‘access to all papers
and muniments' of the Company and to be ‘furnished
with such extracts or copies thereof’ as they might
require.! The Directors were required to pay due obedi-
ence to, and to be bound by, such orders and directions as
they would receive from the Board, tonching the civil and
military government and revenues of the British territorial
possessions in the East Indies.? The system of Govern-
ment created by this Act is thus described by the Com-
mittee on the Home Administration of Indian Affairs 3 :—
‘The executive management of the Company's affairs was
in the hands of a Court of Directors, who were placed in
direct and permanent sabordination to a body representing
the British Government and known as the Board of Control.
- The functions of the Board were_in practice exercised by
the President, who occupied in the Government a position

corresponding to some extent to that ¢f a modern Secretary -
of State for India. The Board of Control were empowered

*‘ to superintendent, direct and control all acts, operations,
and concerns which in anywise relate to the civil or

military government or revenues of the British territorial

possessions in the East Indies.”” Subject to the superinten-

dence of the Board of Control, the Directors conducted the

correspondence with the Company’s officers in India, and

exercised the rights of patromage in regard to appoint- .
ments.” According to Sir George Chesney, the President
of the. Board of Control was always a member of the
Q_Et_linet.‘

17The East India Company Act, 1784, Section 11,

® [bid. ) . .

d Vide para. 8 of the Report of the Committee.—' The Com-
mittee was. appoiated to enquire into the organization of the India
Office and the relations between the Secretary of State in Council
and the Government of India’. Para. 1 of the Report.

¢ Indian Polily, p. 360.



216 THE INDIAN CONSTITUTION

The Government of India Act, 1858, abolished the dual

system of Government prevallmg from the year '
f.:'t?é‘ﬁ?ed 1784, by transferring the administration of .
by the At India from the Company to the Crown and,
of 1858. . mong other things, authorized the appointment
“of an additional Secretary of State who was empowered to
. exercise, except where otherwise provided, the powers
formerly exercised by the Court of Directors, the Court of
Propnetms, or by the Board of Control in relatlon “to the
-government and revenues of India. * Besides, it created a
Council to assist the Secretary of State in the performance
of his duties. This Council was formally styled ‘the
Council of India.’ Thus came into existence the Secretary
of State for India and his Council. Describing the change
effected by the Act of 1858 in the Home administration of
Indian affairs the Committee, to which reference has been
made above, stated ? that in general, the dual functions of
the Board of Control and the Court of Directors were vested
in the corporate body known as the Secretary of State for
“India in Council. The substitution of administrative
responsibility on the part of the Government for the
superintendence it had formerly exercised caused a
redistribution of the functions in which the lines of
inheritance became to some extent obscured: but the
-persistence of the dual principle could still be traced
in the corporate activities of the Secretary of State in
Council. _

The territories for the time being vested in His Majesty
in India are, in the words of the Government of India
Aet, governed by and in the name of His Majesty the’
‘Klﬂg-Emperor The authority of the Crown over India

1 Sec_tlon 3 of the Act. ’

Az Report of the Committee on the Home Admmn,tratxon of Indian
- Affairs, para. 9. This Committee was presided over by the Marquess

of Crewe. We shall in future refer to t
Committee. his Committee as the (.rewel
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is exercised through the Secretary of State? for India
The who is appointed, ® like other Secretaries of State,
Secretary DY the delivery to him of the seals of office.” He
of State for  js a member of Parliament and is responsible to
India. it *in accordance with constitutional practice
for his official acts.” As a Cabinet Minister and member of
the Privy Council, he is the constitutional adviser of the
Crown in matters relating to India. He appoints 2 two
Under-Secretaries, one permanent, who is recruited from the
Civil Service, the other Parliamentary, who changes with the
Ministry and who represents him in that House of Parliament
of which he does not happen to be a member. Ordinarily
he remains in office so long as the Cabinet of which he
@'mbér'remaiqs_in: power. He may, however, be
forced to resign his office on account of his personal errors
in the conduct of his department. Appointments by the

Crown to offices in India are made on his advice.? :
The Council of India, as originally constituted under the
Act of 1858, consisted of fifteen members, eight

The Council LT

of India. of whom were appointed by the Crown and
i seven elected by the Court of Directors * of the
East India Company. The constitution of the Council
"has been altered from time to time. Under the existing .
Act the Council is to consist S of such number of persons,
not less than eight and not more than twelve, as

14 The offive of Secretary of State is constitutionally a unit, though
there are five officers. Hence any Secretary of State is capable
of performing the functions of any other, and consequently it is usual
and proper to confer statutory powers in general terms on '‘a
{or **the’’) Secretary of State,” an expression which 1s deﬁned. by-the
Interpretation Act, 1889, as meaning one of Her Majesty’s principal
Secretaries of State ’,—Ilbert, The Governmenl of India, p. 172,

Vide also Marriott’s English Political Instilutions, pp. 108-9.

Z llbert, The Government of India, p. 172,

3 1t js said that only the Viceroy is appointed on the recommenda-
tion of the Prime Minister. .

¢ Either from among its own members or from the ex-Directors
of the Company. :

5 Section 3 (1) of the Act.
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the Secretary of State may determine. At least one-half of
the members of the Council must have served or resided in
India for not less than ten years and must not have left
India more than five years before their appointment to the
Council. ! The right of filling any vacancy in the Council
is vested in the Secretary of State. 2 The ordinary term of
office of a member is five years, but he may be _reappointed
by the Secretary of State for a further term of five years
‘for special reasons of public advantage.'3 In any such
case, however, the reasons for the reappointment must be
laid before both Houses of Parliament in the form of a
minute. It is open to a member of the Council to resign
his office and any member of the Council may be removed
from his office by the Crown on an address of both Houses
of Parliament. Every member receives an annual salary of
twelve hundred pounds. But if any member was at the

~time of his appointment domiciled in India, he is entitled,

in addition to his salary, to an annual subsistence allowance
of six hundred pounds.* No member of the Council is
capable of sitting or voting in Parliament, S

The Council of India conducts under the direction of the
Secretary of State the business transacted in the United
Kingdom in relation to the government of India and the
correspondence with India. ¢ The powers which are vested

* Section 3 (3) of the Act. * Section 3 (2) of the Act.

? Section 3 (5) of the Act.

. *There are now three Indian members on the Council, each of
whom receives, in addition to his salary, an annual subsistence
allowance of six hundred pounds.

* Bpeaking on this clause in the (first) Bill for the Better Govern-.
ment of India, 1858, Viscount Palmerston said:—'We do not
propose that the Councillors shall be capable of sitting in Parliament.
We think there would be great inconvenience in such an arrangement;
that they would become party-men; that they would necessarily
associate with one side or the other in this House, and that, with
changes of Administration, the relations between the President and
the Councillors might then become exceedingly embarrassing.’

Vide P. Mukheriji's Constitutional Documenis, vol. i, p- 156.
® Section 5 of the Act, :
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in the Secretary of State in Council and in the Council of
India are exercised at meetings of the Council

E;';':i‘ons ‘ at which such number of members are present
Council. as may  be prescribed by general directions of

, the Secretary of State.’? The Council may
act in spite of any vacancy therein. It must meet as and
when the Secretary of State directs, but there must be held !
at least one meeting of the Council in every month.2 The
Secretary of State is the President of the Council with
power to vote. Any member of the Council may be
appomted Vice-President thereof by the Secretary of State
in Council, but any person so appointed may be removed
Trom his office at any time by the Secretary of State. 3

At every meeting of the Council the Secretary of State,

) or, in his absence, the Vice-President, if present,
Procedure -
at meetings ©T in the absence of both of them, one of the
Ef, ;lll::" members of the Council; elected by the members

’ present at the meeting, presides. In the case
of an equality of votes at any meeting, the person pre51dmg
has a second or casting vote. Apy act done at a meeting |
of the Council in .the absence of the Secretary of State
requu'es'hls written approval for its validity.

If there is a difference of opinion on any question at any )
meeting of the Council at which the Secretary of State is|
present, his decision_is final. except in those cases where]
the concurrence of a majority of votes is ,ekprgssly required
by the Act.* In case of such difference of opinion the
Secretary of State may require his opinion and his reasons.
forit:-to be recorded in the minutes of the proceedings, and
-any_ méniber of the Council, who has been present at the
meeting, may also.require his opinion and his reasons for

it to be similarly recorded.®

1 Section 6 of the Act. 2 Section 8 of the Act.
? Section 7 of the Act. - 4 Section 9 of the Act.

'8 Ibid.
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For the -more convenient transaction of business the
Secretary of State is empowered to_constitute

g?'t';l';‘i"“’s Committees of the Council of India, and to direct
Council, what departments of business are to be under

those Committees and how the business of the
Secrétary of State in Council or of the Council of India is
to be transacted. Any order made or any act done in
accordance with such direction is to be treated as being an
order of the Secretary of State in Council.* To these
Committees matters connected with the various branches .
of administration are referred before being finally placed
before the Secretary of State in Council.?
The Secretary of State in Council prescrlbes the
procedure for correspondence between the
Correspon-  Secretary of State and the Governor-General in
'db::';gm the Council or any local Government in India.®
Secretary of Before the Reforms every order or communi-
,S,igﬁﬁ and  cation proposed to be sent to India had to be
submitted to a meeting of the Council, or to be
placed on the Table of the Council Room for seven days
prior to its issue for the perusal of the members of the
 Council, unless it dealt with a* secret’ matter or the action
proposed to be taken was, in the opinion of the Secretary
of State, ‘urgently ' required. The present simpler mode
of conduct of correspondence with India was recommended
by the Crewe Committee.* The reasons for the change
suggested were thus stated by the Commitiee:—* Our
second suggestion is -that the Secretary of State should
regulate by executive orders the mode of conduct of
-correspondenicg between the India Office and the Govern-
ment of India and Local Governments. The issue of

* Section 10 of th.e Act.

? The Fifth Decennial Report, pp. 51-52.
? Section 11 of the Act.

* See para. 27 of the Committee’s Report. '
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orders and communications has hitherto been regulated by
the samewhat meticulous procedure prescribed by the Act
of 1858 ; and we do not think we need justify our proposal
to liberate the India Office from the restrictions imposed
by a bygone age and to place it on the same footing as.
other Government Departments in this respect.’
If any order is sent to India  directing the actual
commencement of hostilities by His Majesty's
::f‘[’,'::,’l?f?“ forces in India, the fact must be, unless the
ment ss to oOrder has in the meantime been revoked or
::::r:ferfz?i.ng suspended, brought to the notice of both Houses
hostitities,  of Parliament within three months of the issue
of the order, or, if Parliament is not sitting at
the expiration, of those three months, then within one
month after the next meeting of Parliament.! This
.provision enables Parliament to have an * early opportunity
of calling upon the Government for explanation of the
causes which had led to such orders.’ 2
In the course of his speech on the (third) Government of
India Bill, 1858, the Earl of Derby stated ? that,
Utility of  although it was .expedient that the business (of
the Councit . .
of India. + the government of India) should be conducted
. by a high Ministerial officer . . . who should,
like the holders of other offices in the Government, be
appointed by the Crown and be responsible to Parliament,
yet, inasmuch as it was impossible to conceive that any
person so appointed would have sufficient knowledge and
experience to discharge duties so various and so compli-
cated as those connected with the administration of all the
different provinces of India, it was necessary for the good
government of India, to associate with the Minister a

1 Section 15 of the Act. - )
2 See Viscount Palmerston's speech on the Government of India

Bill, 1858. — P. Mukherji's Constitutional Documenis, vol. i, p. 157.
3 See P. Mukheriji's Consfitutional Documents, vol. i, p. 167.
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Counecil, more or less numerous, by whom he might be
assisted and advised. Thns the- Council of India was
«created not to be, to guote the Earl of Derby again,! a
screen between the Minister and Parliament as the Court of
Directors might have been, but to give the Minister advice
which, on his own tesponsibility, he would be at liberty
either to accept or reject. In order to achieve this object
it was provided by the Act of 1858 that the major part both
-of the appointed and of the elected members of the Council
-should be persons who had served or resided in India for
not less than ten years, and, with certain exceptions, who -
had not left India more than ten years before the date of-
their appointment.? And it was further provided by the
same Act that future appointments or elections should be
o made that nine at least of the members of the Council
should possess those gualifications.® Though the Council
was established primarily with the object of *providing a
' Minister of the Crown, usually without personal knowledge
.-of India, with experienced advice upon Indian gquestions’,
" yet it was given a special function, which was presumably
intended, according to the Crewe Commitiee,® * to act as a
-counterpoise to the centralization of powers in the shands of
the Secretary-of State.” For instance, ‘no grant or
appropriation of any part of the revenues of India’ could *
-be made under the Act of 1858 ¢ without the concurrence
of a majority of votes at a meeting of the Council.’
Similarly, a few other specifiecd matters could not be
decided without the vote of a majority in Council. This is
‘the case even mnow, .subject, of course, to the provisions of

" 1See P, Mukherii's Constitutional Documents, vol. i, p. 1

#Section 10 of the Act of 1858,—Mukherii’ vrsdiomal
Documents, vol. i, p. 137, ukherii’s Constitutiona

3 {bid.
* Para,-11-of its Report. .
& "T'his is the case even now, subjeet,

of course, to th risions of
the Government of India Act and the PO Al

Rules made therennder.-
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the Government of India Act and the Rules made
thereunder. But stil] the Council has been in the main an
influential consultative body since its creat:on. It has had

The majority of the members of the Crewe Committee
- recommended in their Report the abolition of

e Crewe . . . . .
Committee  the Council of India and the creation in its place
“ézlltl"'g" of a statutory Advisory Comumittee to which the
' ’ Secretary of State might refer such matters as
he might determine for its advice and assistance.? They
were of opinion that there was no constitutional function
of the Secretary of State in Council which, under the new
«conditions, could not equally well be discharged by the Secre-

tary of State.? Professor A. Berriedale Keith,
:':}:fﬁ:‘"_ who was a member of the Committee, stated in
views about his Minority Report? that he was oppdSed both ,
the Councll. 4, the continued existence of the Council of India’
and to the substitution for it of a statutory Advisory
Committee as recommended by the majority of his,
¢olleagues. As regards the Council of India he held that
‘the composition of the Council as representing Indian .
offigial experience at once qualified and tempted it to
improve in detail, and in a sense to do over again, work
already done in India.* Though fully conscious of the
useful service rendered by the Council in the past, he was,
however, of opinion that the conservatism natural to retired
officials had acted sometimes as a barrier in the way of
useful reform.% - Besides, the‘'natural tendency to delay in
t¢he action of the Government of India had been injuriously
1 i’aras 20 and 23 of the Majority Report. v

2 Para, 21, 7bid.

°Mmonty Report by Professor A. B. Keith on the. terms- of
reference to the Committee on the Home Admm:stmtiun of [ndian

Affairs.
* Para. 31 of the Report by Professor Keith,

8 [hid,
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fostered by the delays of the India Office under the Council
system of procedure.! And lastly, he pointed out from
the evidence of Mr. Austen Chamberlain the ‘tendency of
the Council to move the Secretary of State to overrule the
Government of India in minor matters.?2 In the absence
of a permanent body anxious naturally to prove its utility
by suggesting -improvements on the proposals of the
Government of India, it would, he hoped, become the rule
for the Secretary of State to refrain from interference save
when he was satisfied that some real principle was involved,
in whick event his intervention would carry all the more
weight because his authority was not frittered away by
interference in lesser matters.? As the Montagu-Chelmsford
Scheme imposed on the Secretary of State a process of
progressive abnegation of his power of superintendence,
direction and control of the Government of India, the
abolition of the instrument by which in the past a close and
detailed control and revision had been exercised in respect
of Indian affairs was in his opinion requisite as a necessary
preliminary to, and a conclusive manifestation of the
purpose of His Majesty’s ministers to secure, the gradual
realization of responsible Government in British India. }

/
* Para, 31 of the Report by Professor Keitl.
¥ Para. 34 of Prof. Keith’s Report. .

The Cougeil, says Mr. Ramsay Macdonald, * has not only to be
consulted, it s to agree. The awkwardness of the situation which
would be created if the Secretary (of State) forced his desires in the
teeth of the opposttion of his Council, even when he has constitutional
authority for doing so, limits hig authority in practice more than it
is limited by law. . . . His action is limited by a Council which is
more of the nature of a body of civil servants, but which has the
power in the most essential matters of government to haniper the
Secretary of State in doing what he thinks he ought to do. And
this Council is non-representative ; it acts of its own untrammelled
will ; it is not directly responsible to Parliament. This constitutional
ancmaly coulc_l not have existed for a generation if Parliament had
taken an active interest in Indian affairs’,-- The Government of
India, pp. 47 and 48.

3 Para. 34 of Professor Keith’s Report.
* Para. 31, i6id.
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As regards the Advisory Committee, he said that the argu-
ments adduced by the majority of his colleagues in favour
of its creation did not appear to him capable of carrying
conviction.! Under the reform scheme he had no hesitation
in holding~? that in the performance of his diminishing
duties the Secretary of State should be able to obtain all
the aid he would require primarily from the permanent
staff of his department and from expert sources such as the
brokers of the India Office and the Bank of England. In
matters in which further advice was deemed necessary, e.g.,
currency qutestions. ot other issues involving special
knowledge, he would have recourse to Committees appoin-
ted ad hoc. _

The late Mr. Bhupendranath Basu, another member of

the Committee, was also in favour of the
,';7,‘:,,2},'&,,_ abolition of the Council of India. He expressed
nath Basw's himself in a separate note appended to the
views about ..
the Councit. Majority Report as follows? :—* As regards the
- abolition of the Council of the Secretary of
State, I agree with the majority report though not quite
‘for the same reasons. My reasons are, firstly, that the
abolition of the Council will naturally result in the Secretary
of State leaving things more and more to the Government
of India, and interfering only in matters of Imperial
concern, and, secondly, it will thus throw a.much greater
responsibility on the Government of India, which in its
own interests will have to share it with the representatives
of the people, apart from any question of statutory obliga-
tion, We shall thus bring about greater 'co-operation and
responsible association between the Government and the
people, and greater reliance upon their conjoint action, and

- ]

1 Para, 34 of Professor Keith’s Report.

* Para, 33, ibid, )

3 Note by Mr. Bhupendranath Basu on the Report of the Committee
on the Home Administration of Indian Affairs, para. 8.

15



226 THE INDIAN CONSTITUTION

pave the way to the attainment of self-government in India
without much dislocation of machinery.’ He was also
< opposed to an Advisory Committee with no responsibility
and no statutory functions.' Such-a Committee would
retain, according to him, the demerits of the present system,
and would lose some, if not most, of its merits.?

_ ¢ A habit,” says Mr. Ramsay Macdonald,? ‘has more

influence upon an Englishman than a reason’.
“The Joint

Seloct In spite of these weighty opinions * in favour of °

Coglmhittee the abolition of the Council of India, the Joint
and the

Council. Select Committee recommended its continued -

existence. ‘The Committee are not in favour
of the abolition of the Council of India. They think that,
at any rate for some time to come, it will be absolutely
necessary that the Secretary of State should be advised by
persons of Indian experience, and they are convinced that,
if no such Council existed, the Secretary of State would
have to form an informal one if not a formal one. There-
fore; they think it much better to continue a body which
has all the advantages behind it of tradition and authority,
although they would not debar the readjustment of its
work so as to make {t possible to introduce what is known
as the portfolio system. They think, also, that its constitu-
tion may advantageously be modified by the introducticn
of more Indians into it and by shortening of the period of
the service upon it, in order to ensure a continuous flow of
fresh experience from India and to relieve Indian members
. from the necessity of spending so long a period as seven
lyears in England.’ 4 )

L]
* Paras. 9-13 of Mr. Basu’s Note,
2 The Government of India, p. 45.
® Both the Indian National Congress and the All-India Muslim
‘League demanded the abolition of the Council of India in their
Joint Scheme of Indian Retorms adopted in their respective sessions
held at Lucknow in 1916, '

* The Joint Select Commiittee’s Report on Clause 31 of the
Government of India Bill. .
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Whatever justification there might have been for the
creation of the Council of India in 1838, and

;[,',': fhoe"m" whatever justification there may be for its
expendilure retention even under the Reforms Scheme, its
' ;}LJ:::;:_ indefinite continuance cannot be ‘supported. . It
has stood in the way of useful reform in the

past. It has not always exercised with sccupulous care
and attention its so-called power of financial veto with
regard to the expenditure of the Indian revenues. As-
Professor Keith says in his Minority Report, ¢it is admitted
that the evidence shows that, in matters decided by the
British Cabinet, the Council of India in the past has felt
bound to defer to the superior moral authority of that
body, and has pro fanfo abnegated the unfettered use of
the powers conferred by the Government of India Act,
1915 (section 21) ; minor instances such as the charging to
India of the cost of a ball in honour of the Sultan of
Turkey suggest that, even in matters. not of Cabinet
importance, the scrutiny of the Couacil has fallen short of
any high standard of care for Indian interests.’' Besides,
the position of the Council has sometimes made it difficult
for it to exercise effective control over the expenditure of
the Indian revenues. As Sir John Strachey, himself a
member of the Council for ten years, says,? ‘ the powers
-« . given to the Council in controlling expenditure are,
however, far from being as great as at first sight they seem
to beg, for they canonly be exercised in regard to the
ordinary business of the administration. Orders involving

 In the Majority Report we also find :—

‘ The Council {of India) are by taw in a position to obstruct
‘his (i.e. the Secretary of State's) policy, orindeed the policy of His
Majesty's Government, by interposing their financial veto if Indian
‘revenues are affected ; but in practice they have acknowledged the
‘supremacy of the Imperial Executive by accepting proposals com-
municated to them as decisions of the Ministry® in so far as those
proposals raise issues on which they are legally competent to
lecide.’—para, 12. 2 See his Judia (3rd ed.), p 63.



228 THE INDIAN CONSTITUTION

large expenditure may be given by the Secretary of State
without either the consent or the knowledge of the
Council.’”t  Whatever may have been the real character
of the control which the Council has hitherto exercised, or
has been allowed to exercise, over the expenditure of the
revenues of India, we believe we are correct in stating
that, now, since increased financial powers have been
conferred upon the Indian legislative bodies and since those
powers will be further increased in the immediate future,
the usefulness of the Council as a body keeping Indian
expenditures within legitimate limits must be of rapidly
diminishing importance. The duty of safeguarding
Indian interests in financial matters should rest with the

Government of India and the Indian Legislature.
I::f Eﬂ““' The Council seems to us to be an anachronism
anachro- at present, the sooner got rid of, the better for
pism. the government of India.? Now that Dominion
status has been promised to India, it should be abolished
as soon as possible. Let us hope that the day is not
far distant when the duties and responsibilities of the

'*But this (financial) check’, wrote 8ir George Chespey, 'is:
practically rendered nugatory by the power given to the Secretary
of State to deal with business alone in the Secret Department. . . .
And thus while the sanction of the majority of that body is
required to the granting of a gratuity or a pension of a few
shillings a year recommended by the Government of India on behalf
of some humble applicant, a Secretary of State may order, and has.
ordered, military operations to be undertaken by the Government
of India, involving an expenditure of millicns of money, not only

" without the sanction, but without even the cognizance of his Council. ”
—lIndian Polity, pp. 371-72,

*The Council, according to Mr. Ramsay Macdonald, ‘is a
cumbersome machine of check and counter-check if it has any use at
all. It destroys real Parliamentary interest without giving ladian
control or expert political advice. . , . Itisnot government or’
advice by the expert, but by the official. It isan adjunct to

. bureaucracy, not to Indian opinion. It is a Civil Service imposed as-
a check upon a Legislature, and it becomes more and more
anomalous as representative institutions in India are established
and broadened.’—The Government of India, p. 50.
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Secretary of State for India will become the same as those

_of the Secretary of State for Dominion Affairs and that he
will pccupy the same pesition in relation to the Government
of India as the latter does in relation to the Government of
a Dominion. He will then be assisted, as the Secretary
for Dominion Affairs now is, only by his Parliamentary and
permanent Under-Secretaries, and by a staff of subordinate
officials.

The establishment of the Secretary of State in Council
The India is qumonly known as the India Office. It was:
Oificeand  OTiginally created by the Act of 1858. The
:ilz:rganlza- officers on the Home éstablishment both of the

' East India Company and of the Board of
Control formed the establishment of the first Secretary of
State in Council.! He was authorized by the Act to
submit, within six months of its commencement, a scheme
for his permanent establishment.? As has been stated
before, the Secretary of State has two Under-Secretaries,
one of whom is permanent and the other Parha:qentary
Some of his minor duties are delegated to these officéts.
There is, besides, an Assistant Under-Secretary Wwho*is
also the Clerk of the Council.® There are in the India .
Office now small departments * dealing with (1) Finance,
(2) Military affairs, (3). Political and * Secret’ maitters,
(4) Judicial and Public matters, (5) Revenue and Statistics,
and (6) Public Works. Some of its previous functions
have been transferred to the Hizh Commissioner for India,
"For each department in the Office there are a Secretary
and an Assistant Secretary, with a staff of clerks.S All

1 Section 15 of the Act of 1858—vide The fndian Constiintion
by A. R. Iyengar, Appendix I1I,
2 [bid.
3D Imperial Gazetleer of India, vol. iv, p. 39.
There is also a Deputy Under-Secretary now.
+ Whitehall by C, Delisle Burns, p. 29.
8 Imperial Gazetleer of India, vol. iv, p. 39.
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appointments to the India Office are made by the Secretary
of State in Council ; but *junior situations’ in it must be
filled in accordance with rules relating to appointments to
similar situations in the Home Civil Service.? No addition
may be made to the establishment of the Secretary of
State in Council, or to the salaries of the persons on. it,
except by an order of the Crown in Council, to be laid
before both Houses of Parliament withir fourteen days of .
its issue, or if Parliament is not sitting at that time, then’
within fourteen days after the next meeting of Parliament.?
The Secretary of State in Council may remove, however,
any officer or servant belonging to his establishment. The,
Crown may, by warrant under the Royal Sign Manual,
countersigned bv the Chancellor of the Exchequer, grant
to any officer in the India Office such compensation,
superannuation or retiring allowance, or to his legal
persoual representative such gratuity, as may respectively
be granted {o persons on the establishment of any Secretary
of State, or to the personal representatives of such persons.*
Mention may be made in this connection of another
audiop  OfHiCer who does not exactly belong to the
Indian establishment of the Secretary of State 10
:’::“l;'r'l‘l'i(;“ Council, but whose functions are too important
Kinglom.  t° be ignored—we mean the  auditor of tl.le
: acrounts of the Secretary of State in Council.
He is appointed by the Crown by warrant under the Royal
Sign Manual, countersigned by the Chancellor of the
Exchequer, and holds office during good behaviour.* He
. is empowered to appoint and remove his assistants. He
“examines and audits ‘ the accounts of the receipt, expendi-
ture and disposal in the United Kingdom of all money,
stores and property applicable for the purposes of the

! Section 17 of the Government of India Act.

2 fbid, 3.Bection 18 of the Act.
* Section 27, ibid, '
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Government of India Act.”! The Secretary of State in
Council must,? by the officers of his establishment, produce
and lay before him all such accounts, accompanied by
proper vouchers, and submit to his inspection all books,
papers and writings having relation thereto. He may
examine any such officer, being in the United Kingdom, in
relation to such accounts, and may for that purpose require
his presence before him. He must report to the Secretary
of State in Council his approval or disapproval of those
accounts with such remarks in relation thereto as he thinks
fit ; and he must specially note in his reports if any money
arising out of the revenues of India has been appropriated
to purposes other than those to which they are applicable.?
Moreover, he must specify therein any defects, inaccuracies
or irregularities which may appear in those accounts, or in
the authorities, vouchers or documents relating thereto.*
Finally, he must lay all his reports before both Houses of
Parliament, with the accounts of the year to which they
relate.®

The auditor and his assistants are paid such salaries out.
of the revenues of India or out of moneys provided by
Parliament as the Crown, by warrant countersigned by the
Chancellor of the Exchequer, may direct. Besides, they
are, in respect of superannuation or retiring allowance or.
gratuity, in the same position as if they were on the
establishment of the Secretary of State in Council.® '

Another important functionary closely connected with

the Government of India in England is the High
2’i§glf:$' Commissioner for India. The appointment of a
jor Indla.  High Commissioner for India was provided for
in the Act of 1919 in pursuance of a recommenda- !

tion made by the Committee on the Home Administration

1 Section 27 of the Act. ‘: ﬁg:g
id.

3 Jbid. _
3 bid. ° /bid.
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of Indian Affairs. The Committee stated:! *'We are
satisfied that the time has come for a demarcation between
the agency work of the India Office and its political and
administrative functions, and that the step would commend
itself to all classes of opinion in India as marking a stage
towards full Dominion status.  Accordingly, we recommend
that preliminary action should be taken with a view to the
transfer of all agency work to a High Commissioner for
Indid or some similar Indian Governmental representative
in London. We suggest that, in the first instance, com-
munications should be entered into with the Government of
India with the object of transferring to the direct control
of that Government the Stores Department and also the
Aceountani-General's Department (subject to any necessary
reservations, including the retention of work connected
with higher finance), and that the Government of India
should at the szme time be invited 1o make suggestions for
the transfer to their control of any other agency business,
such as that transacted by the Indian Students Department.’
It has accordingly been provided by Section 29A of the
Government of India Act that the Crown may by Order in
Council make provision for the appointment of a High
Commissioner for India in the United Kingdom, and for
the pay, pension, powers, dutics and conditions of employ-
ment of the High Commissioner and of his assistants;
and that the Order may further provide for delegating to
the High Commissioner any of the powers previously
exercised by the Secretary of State or the Secretary of
State in Council in relation to making contracts, and
. may prescribe the conditions under which he must act on
j behalf of the Governor-General in Council or any local
Government.

An Order of the Crown iﬁ Council, dated August 13th,

* Para. 29 of the Majority Report,
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1920, has since been published.! Under it the Governor-
General in Council may from time to time
appoint, with the approval of the Secretary of
State in Council, some person to be High
Commissioner for India in the United Kingdom, and
may with the like sanction remove or suspend any
such person and appoint another in his place. The High
Commissioner is to hold office- for five years and is eligible .
for reappointment. The Governor-General in Council may
- grant him leave of absence at any time and appoint some
person to act in his place during his absence. He is to
receive a salary of three thousand pounds a year payable
out of the gevenues of India. He is not to be entitled to
any pension in respect of his services as High Commissioner.
But if a person in the Civil Service of the Crown in India is
appointed High Commissioner, he may reckon his period -
of service as High Commissioner for thé purpose of earn-
ing any pension to which he is ordinarily entitled as a
member of the Civil Service. In the exercise of his powers
and performance of his duties he will-be subject to the
direction and control of the Governor-General in Council.

Subject to the provisions of the Government of India
Act, the High Commissioner must—

(1) act as agent of the Governor-General in
Council in the United Kingdom;

(2) act on behalf of local Governments in India for
such purposes and in such cases as the Governor-General
in Council may prescribe; and :

(3) conduct such business relating to the Government
of India hitherto conducted in the office of the Secretary of
State in Council, as may be assigned to h1m by the Secre-

tary of State in Council.
He is empowered to make and sign, and Ifnecessary seal,

" His appoint.
ment,

His duties,

3 See The Gazelte of India, October 2, 1920, pp. 1881-82.
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contracts in the name and on behalf of the Secretary
of State in Council. He can appoint his own assistants.
He must lay before the auditor of the accounts of the
Secretary of State in Council accounts of the receipt,
expenditure and disposal in the United Kingdom of all
money, stores and property by him, accompanied by proper
vouchers, and submit to the auditor all necessary papers
having relation thereto; and he must, as soon as may be,
transmit to the Governor-General in Council a copy of the
report of the auditor on those accounts.

Action was taken under the Order shortly after its
publication. On October 1, 1920, the Stores Department,
the Indian Students Department and certain mjinor matters
were transferred from the India Office to the High Com-
missioner.! Further transfers of work were made on
April 1, 1921, and on April 1, 19222 But the whole of the
agency work of the India Office has not yet been transferred
to the High Commissioner.? We may mention here that
the late Sir William Meyer was appointed the first High
Commissicner for Indja with effect from October 1, 1920.
He was succeeded by Sir Dadiba Dalal of Bombay. AS
“we are writing these pages, the latter’s resignation of the
office of High Commissioner has been announced.*

Ever since 1838 till the Reforms Scheme came into
Cost of the operation, the salaries of the Secretary of State
Home for India, of his® Under-Seccretaries and of the
Administra- members of his Council had been paid out of
tion: original . . .

* arrangement, the revenues of India.> Similarly, the cost of
' the India Office had been paid out of the Indian
. revenues with this difference only that, in pursuance of a

; Report of the Indian Retrenchment Committee, 1922-23, p. 211.
Thid. - 3 [bid., p. 225. ‘
*Mr. A. C. Chatterjee, 1.C.S., ¢.L.E., has since been appoint-
ed ngh Comn:pssioner. He was a member of the Viceroy's
Executive Council at the time of his appointment to the office.
* The salaries of the Secretary of State, the Parliamentary Under-
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recommendation of the Welby Commission (1893-1900),
the British Treasury had latterly contributed £40,0001
a year towards it. The inequity of this arrangement
becomes obvious when we remember that the salary of the,
Coldnial Secretary and the cost of his establishment have
all along been paid by England. The authors of the Joint
Report recommended that the Secretary of State's salary,
like that of all other Ministers of the Crown, should be
defrayed from the Home revenues and voted annually by
Parliament. 2 ¢ This will enable,’ they stated, 3 ¢ any live
The Jolat questions of Indian administration to be discuss-
Report on ed by the House of Commons in Committee of
:";22;‘5“011 Supply. On previous occasions when this

) proposal has been made it has encountered the
objection that it would resalt in matters of Indian adminis-
tration being treated as party questions. Without entering
into speculations as to the future of parties in Parliament
we do not see why this result would follow from such a
debate more than from the existing debate on the budget
« ... ¢It might be thought to follow,’ they continued,*
‘ that the whole charges of the India Office establishnient
should similarly be transferred to the Home Exchequer ; but
this matter is complicated by a series of past transactions,

Secretary and the permanent Under-Secretary are and have been in
the past, £5,000, £1,500 and £2,000 a year respectively. In addition
to his salary, the Secretary of State occupies, free of rent, the India
Office building which has been built and maiotained out of the
revenues of India and for the repairs of which the Government
of lndia has to pay. . . . {Vide Mr. Purshotamdas Thakurdas's
! Supplementary Note on India Office Expenditure,” para. 13;
Report of the Indian Retvenchment Cononitiee, p. 230 )

1 This contribution used to be made indirectly through some
adjustments between the India Office and the Treasury in respect of
certain divisible charges, —See Legislative Assembly Debales, January
16, 1923, vol. iii, No. 17, pp. 1078-79; see also the Inchcape
Committee’s Report, p. 239. For the Welby Commission see page
237. -

2 Montagu-Chelmsford Report, para. 294.
3 Ibid. * [bid.
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and by the amount of agency work which the India
Office does on behalf of the Government of India; and we
advise that our proposed committee upon the India Office
_organization should examine it and, taking these factors
into consideration, determine which of the various India
Office charges should be so transferred, and which can
legitimately be retained as a burden on Indian revenues.’
In accordance with this recommendation the Crewe
Committee considered the question of the inci-
-zg,em?,';m:vs dence of the cost of Home Administration as
views on  hetween the Indian revenues and the British
the same. Exchequer. The majority of the members of
the Committee stated in their Report as follows! :—
¢ We understand that it is the intention of His Majesty’s
Government that the salary of the Secretary of State
should, like that of all other Ministers of the Crown, be
defrayed from Home revenues and voted annually by
Parliament. Our main principles have already led us to
-distinguish the political and administrative duties of the
Secretary of State, acting as a Minister, from the agency
business conducted by the India Qifice on behalf of the
Indian authorities. It appears to follow as a general
conclusion that the charges incidental to the former should
be met from British revenues, They form a normal
part of the cost of Tmperial administration, and should in
eyuity be treated similarly to other charges of the same
nature. . . . Charges on account of agency work would
naturally continue to be borne by India, in whose interests
they are incurred. The exact apportionment is clearly a
matter of technical detail which is best left for settlement
between the India Office and the Treasury. The principle
that we would lay down is that, in addition to the salary of
the Secretary of State, there should be placed on the

* Majority Report, para. 32.
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Estimates () the salaries and expenses (and ultimately
pensionsy of all officials and other persons engaged in the
political and admjnistrative work of the Office, as distinct
from agency work; (6) a proportionate share, determined
with regard to the distinction laid down in head (z), of the
cost of maintenance of the India Office; the exact sum
payable under heads.(a) and (#) to be determined by
agreement between the Secretary of State and the Lords
Comimissioners. of the Treasury from time to time. Any
arrangement made under this scheme would supersede the
adjustinent agreed to between the India Office and the
Treasury as a result of the recommendations of the Royal
Commission on Indian Expenditure, over which Lord
Welby presided. The India Office building and site and
other similar property paid for in the past by Indian
revenues, and now held by the Secretary of State for India
in Council, would continue to be Indian property.’

The Joint Select Committee also recommended that
all charges of the India Office, not being ‘agency’
charges, should be paid out of moneys to be prowded by
Parliament.

As a consequence of all these recommendations it has

been provided by the Government of India Act:
I:_'rz nl"e“‘“ that ‘the salary of the Secretary of State skall
ment. ge be paid out of moneys prowded by Parliament,

and the salaries of his Under-Secretaries and any
other expenses of his department may be paid out of the
revenues of India or out of moneys provided by Parlia-
ment;’ ! and that the salaries and allowances (where
giranted) of the members of the Council of India *may be
paid out of the revenues of India or out of moneys provided

by Parliament.’ ?

1 Section 2 (3) of the Act. The expressions ‘shall’ and * may *

should be noted.
#Section 3 (8) of the Act.
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A departmental Committee, on which the British Trea-
sury was represented, was appointed to go into the details
of the apportionment of the India Office charges. It
recommended! that ‘for a period of five years firom
Ist April 1920, the Treasury should make to the India Office
an annual lump sum contribution, which would remain
constant for that period and the amount of which would be -
-equivalent to that part of the total estimated cost of the
India Office for 1920-21 (less the salaries of the Secretary
-of State and the Parliamentary Under-Secretary of State)
which is attributable to the political and administrative.
work of the India Office.” The present arrangement? is as
follows :—The salaries of the Secretary of State and of his
Parliamentary Under-Secretary are paid out of the British
revenues and a grant-in-aid in respect of the India Office is
made by the Treasury. The grant-in-aid for 1920-21 was
first fixed at £72,000 on the basis of the 1920-21 estimates ;2

“but later in the year, on the basis of a revised estimate
submitted by the India Office, it was fixed at £136,000 4
per annum for the period 1920-21 to 1924-25." Subse-
-quently, it was decided by the Secretary of State in Council
in 1921-22 that the amount of this annual contribution by -
the Treasury should be reduced to £113,500 % a year with
-effect from 1922-23. The object of this reduction was to

Y See Report of the Indian Relrenchment Commitice, p. 225 or 212
-Bee also p. 221, ibid. S
* 1bid., pp. 212-13, and also p. 224,
*The Hon’ble Mr. (now 8ir) Purshotamdas 1’
his Supplementary Note on this question as follows :—
‘ Provision for 1920-2! was made for a grant-in-aid of 72,000,

the latter figure being the agreed proportion of the actual expenditure
shown in the Home Accotints of the

Gov i 914" ]

N s b, xovernment of India (1419-20),
£;{;Phis amount bdoes not include

,000 a year by the Treasury, referred Lo on pa

.See Sir Basil Blackett’s statemegt; Legislative Asizgglyzglgeb?:}g'
January 16, 1923, vol. iii, No. 17, p. 1079, ’
* This amount is exclusive of the indirect contribution of £40,000

A year, referred to in the previous foot-note.  féid. '

hakurdas says in

the indirect contribution of
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concede to the Treasury a proportionate share of certain
<conomies anticipated in the estimates for 1922-23 and the
following two years ‘as a result of a reduction in the
rate of “*bonus '’ due to the fall in the cost of living.”

The Indian Retrenchment Committee ! stated that this
reduction had not taken fully into account the reorgani-
zation of the establishments then contemplated
) in the India Office on the lines laid down for the
administrative offices of the British Government. It had
gscertained that, if allowance had been made for this, the

rant-in-aid would have been fixed at a sum of £122,000,
fepresenting a saving of £8,500 to Indian revenucs. It

1ad however no doubt that the Treasury would agree to
he revision in the same way that they had accepted the
educed contribution offered by the India Office as stated
bove. But no such revision seems to have been necessary,
s the provisional estimate of the India Office expenditure
 ¥or 1923-24 showed, according to Sir Basil Blackett ?

Finance Member), 2 reduction?® of £20,000 in the above
figure (i.e. £122,000) and as further reduction was antici-
pated in the estimates for 1924-25. We may however note
here that the whole question of the apportionment of the
cost of Home administration will be reconsidered at the end
-~of 1924-25,

Its effect.

' See p. 213 of its Report. '
2 Legislative Assembly Debales, January 16, 1923, vol. iii, Neo. 17,
p. 1079, -
3 This, together with the anticipated further reduction in 1524-25,
enabled the deficiency in the Treasury contribution for 1922-23 to be
fullv recouped. Zéid.



CHAPTER XIX

THE * HOME' GOVERNMENT—POWERS! OF THE
SECRETARY OF STATE.

Pre-Reforins relations between the Home (Government and the
Governments 10 Indin—5ir John Strachey's views on the same—.
The Joint Report on the same (uestion—The present position
The Secretary of State's control over Transferred subjects—Hiy
control over ventral and Reserved subjects—The Home Governmeng
and the fiscal policy of India— Power of the Secretary of State t
sell, mortgage and buy property—Rights and liabilities of thyg
Secretary of State in Council—Indian revenue accounts to b
annually laid before Parliament—Imperial interference in Dominio:
leyislation and administration.

The Secretary of State for India has, even under the

Reforms Scheme, very extensive powers il

Pre-Reforms  relation to the administration of India. Thes
relations .

between the Dowers are derived partly from the Governmen

ggﬂenmm of India Act_and partly from his position as :
ol e . :
and the member of the British Cabinet, Some of these
Govern- powers he exercises alone and some in concert
ments in . . . i

India. with his Council. As a member of the Imperial

Exccutive and as Parliament’s responsible
Minister in respect of the administration of Indian affairs,
he holds even now a specially dignified and -influential
position in the government of our country. Before the
Reforms, though wide powers had been delegated to the
authoritics in India as a matter of expediency, the ultimate
authority was .retained by the Secretary of State in
Council as the head of the administrative system of British
India. As the Crewe Committee said,? *the Secretary

? See also in this connection Chapter XXI1I post.
* Majority Report, para, 12,
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of State in Council represented in fact the supreme element
of expert control at the higher end of the chain of
official "‘administration.” According to the ‘Report! on
Indian Constitutional Reforms,” all projects for legisiation,
whether in the Indian or provincial legislatures, had to be-
sent to the Secretary of State for approval in principle.
Before him were laid all variations in taxation or other
measures materially affecting the revenues and in particular
‘the customs; any measures affecting the currency operation
or debt; and, generally speaking, any proposals which
would involve questions of policy or which would raise
important administrative issues or would involve large or
novel expenditure. ‘To set out all the Secretary of State’s
specific powers,” wrote ? the authors of the Report, ¢ would
be a long task: but we may mention the construction of
public works and railways; the creation of new appoint-
ments of a certain value, the raising of the pay of others, or
the revision of establishments beyond a certain sum;
grants to local Governments, or loans to Native States;
large charges for ceremonial or grants of substantial
political pensions; large grants for religious or charitable
purposes; mining leases and other similar concessions ;
and additions to the military expenditure, as classes of
public business in respect of which he has felt bound to
place close restrictions upon the powers of the Governments
in India.” He had?® the power of giving orders to every
officer in India, including the Governor-General, and the
Governor-General in Council was required by law#® to pay
due obedience to all such orders as he might receive from
_the Secretary of State. The constitutional justification for

1 ﬂ[an’iagu-C'/:elmsford, Report!, para. 36. - @

® Jbid. See also in this connection the Report of the Royal
Commission upon Decentralization in India (1909}, vol. i, paras. 9
and 15,

3 Vide The Imperial Gazelleer of India, vol. iv, p. 36.

* Section 33 of the Government of India Act, 1915.

16
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vesting some of these powers in the Secretary of State
was that, since the Government of India exercised immense
powers over a vast and populus country, and there was no .
popular control over it in India itself, it was right that it -
should, in matters of importance, be made to feel itself
“amenable to Parliament’s responsible Minister who was
- expected to exercise conscientiously the powers which had
been entrusted to him by Parliament.? . ‘
What the exact nature of the relations between the Home
Government and the Government of India was before the
Reforms and to what extent the former interfered in the
details of Indian administration it is difficult for us to state,
having no intimate acquaintance with the working of the
administrative machinery of India. We shall have to depend
for our enlightenment in respect of this matter upon those
who have authority 1o speak. Sir John Strachey who was,
a member of the Government of India for nearly nine years,
under five Viceroys, and afterwards a member for ten years
of the Council of India, wrote on this subject as follows? :—
“Itis an error to suppose that the Secretary of State
Sijonn 18 constantly interfering in the ordinary work
Strachey's” of Indian administration. The description of
;L::“““‘? the Home Government given by Mr. J. 8. Mill
in the time of the East India Company is as

applicable now as when he wrote :—* It is not so much an

. exccttive as a deliberative body. The Executive Govern-
ment of India is, and must be, seated in India itself. The
principal function of the Home Government is not to direct
the details of administration, but to scrutinize and revise
. the past acts of the Indian Governments; to lay down
principles and issue general instructions for their future
’ guidance, and to give or refuse sanction to great political
measures which are referred home for approval.”” The

-

? Bee The Montagu-Chelmsford Report, para. 36.
2 India: Its Administration and Progress. pp. 70 and 71,
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action of the Secretary of State is mainly confined to answer-
ing references made to him by the Government in India, and,
apart from great political or financial questions, the number
and nature of those references mainly depend on the
character of the Governor-General for the time being.
Some men in that position like to minimize personal
responsibilities, and to ask for the orders of the Home
-Government before taking action. Others prefer to act on
their own judgment and on that of their councillors. The
Secretary of State initiates almost nothing. . . . So far as
the Secretary of - State is a free agent, the foregoing
observations require no qualification. He has no disposition
to interfere needlessly in the details of ‘administration in
India. Pressure, however, not easy to resist, is sometimes
brought to bear upon him.” Similar views were expressed
.on this question by Sir Valentine Chirol in his famous book
Iudian Unrest. He wrote ' :—* The Secretary of State
exercises general guidance and control, but, as Mill laid it
down no less forcibly, ' the Executive Government of India
is and must be seated in India itself.”” Such relaticns are
clearly very different from those of principal and agent
which Mr. Montagu ? would apparently wish to substitute
for them.’

Perhaps the most authoritative statement of the pre-
Reforms relations between the Home Government and

1 fudian Unrest, p. 310. The reader may be referred in this
-connection to Chapter XXVI of that booi\ The whole of that
‘Chapter is of absorbing interest,

2 For Mr. Montagu s views referred to here, see p 306 of fndian
Unrest by Sir Valentine Chirol, Mr. Montagu stated in the course
of one of his speeches in the House of Commons as the Under-
Secretary of State for India :—

* Lord Morley and his Council, working through the agency of
- Lord Minto, have accomplxshe(l much.’
See in this connection P, Mukherji's Constilntional Documents,
vol. ii, Introductjon, pp. xlv-xlvii,
sl?r;e also Zhe Covernment of India by Mr. Ramsay Macdonald,
Pp- 8.
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the Government of India is to be found in the Report on

Indian Constitutional Reforms. After stating
‘;zi:‘;eR:g:; the specific powers vested by Jaw in the Secretary
question. of State or the Secretary of State in Council in

relation to the administration of this country,
the authors of the Report write ! :—* It has been, of course,
impossible in practice that the affairs of a vast and remote
Asiatic dependency should be administered directly from
Whitehall; and, as we have scen, large powers and
responsibilities have always been left by the Secretary of
State to the Government of India and again by the
Government of India to local Governments. At the same
time, the Sccretary of State’s responsibility to Parliament
has set very practical limits to the (:\'tent of the delegation
which he can be expected to sanction.

Again, in another part of the Report they say % :—* The
greater part of the dutics of the Secretary of State and his
Council consists in the control of the Government of India.

. . Obviously the intensity of control must vary with the
interest shown by Parliament on whose behalf the Secretary
of State exercises his powers. The relations between
Simla and Whitehall vary also with the personal equation.
If resentment has been felt in India that there has been a
tendency on occasions to treat Viceroys of India as*‘ agents "’
of the British Government, it is fair to add that there have
been periods when Vieeroys have almost regarded Secre-
taries of State as the convenient mouthpiece of their policy
in Parliament. Certainly there have been times when the
power of the Government of India rested actually far less
upon the support of the Cabinet and Parliament than on the
respect which its reputation for efficiency inspired’.

,  Two things are clear from. the views quoted above. Left
" to himself, the Secretary of State for India would seldom

Y Montagu-Chelmsford Report, para. 291, 2 Jbid., para. 35..
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interfere in the details of Indian administration; and,
§econd1y,-ﬂié extent of the Home interference in Indian
affairs depended to a'large extent upon the pérsonality of
the Viceroy and the Secretary of State. One . thing,
however, was early! brought home to the authorities in
India, namely, that the final control and direction of the
affairs of India rested with the Home Government, and not
with the authorities appointed and established by the Crown,
under Parliamentary enactment, in India itself; and that
the Government established in India was (from the. nature
of the case) subordinate to the Imperial Government at
Home ; and, further, that the Imperial Government must
hold in its hands the ultimate power of requiring the
Governor-General to introduce a measure, and of requiring
also all the members of his Government to vote for it.

(/.. The position is somewhat different under the Reforms.
1.:rhe'p;eseng Subject to the provisions of the Government of
position. India Act and the Rules made thereunder,—

(1) the Secretary of State now #—

(@) has and performs all such or the like powers and
duties relating to the government or revenues
of India, and has all such or the like powers
over all officers appointed or continued under
the Act as, if the Government of India Act,
1858, had not been passed, might or should
have been exercised or performed by the East
Jndia Company, or by the Court of Directors
or Court of Proprietors of the Company, either
alone or by the direction or with the sanction
or approbation of the Board of Control, in

1 This important -principle was laid down by the Duke of Argyll,
Secretary of State for India, in a despatch (dated -May 24, 1870)

addressed to the Government of India during the Viceroyalty of

Lord Mayo.~ Vide Iyenger’s Indian Constituiion, p. 35, and also
Montagu-Chelmsford Report, pp. 22-23.... w
2 Sections 2 (1) and 2 (2} of the Act
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relation to that government or those revéenues
and'the officers and servants. of that Company,
and also all such powers .as m:ght have been
- exercised by the Board of Control alone, and"’
(8) in partlcular. may. supermtend d:rect and control

to the government or revenues of Indla, and
all grants of salaries, gratuities and allowances,.
and ail other payments and charges, out_of or
on the revenues of India; and" =~ - :
(2) the expenditure of the revenues of Indxa,, both in
;.'Brmsh India and elsewhere, is sub;ect1 to the control of
‘the Sectetary of State in Council, and no- grant or_appro-
.pnat:on of _any part of. those revenues “or’ of anz,_pthel"
property. eormng into the possess:on of the Secretary of
State in Council by virtue of the Government of India Act,
1858, or the Government of India Act, shall be made w1th—
out the concurrence of a majority of votes at a meetmg of
fthe Council of India; = -
."The word ‘ may* in(1) (6) safeguards, to quote er Valentme
'.Clnrol : the fights-of the Crown and Parliament in regard
to the admlmstratlon of India.. The phrase *subject to the
rprovmlons bf the.Government of India Act’ has -a-special
‘significance’ -now in’ view of the fact that large: powers,
"specially financial and legislative, have been ¢onferred ipon
the authorities in India by the Act and the Rules made
“théreunder.. ‘Nevertheless, under Sections 2 (1) and 2 (2)
of the Government of India. Act, takén with Section 131
(1)* of the'. sarne Act, the powers of the Secretary of State

1 Section 21 of the Act, : © % Indian Unrest. P 308. .
- 3 See foot-note 2/n the preceding page. - '
_‘_‘_h,_-’JSectlon 131 (1) of the Act funs thus :=~ "

~*Nothing"in this Act (i;ec'thé Goverament of India Act) sbal®

'derogate from'.any rights vested in" His Majesty,-or any powers: of
;:;lie:::eta.ry of State. in Councll, in: relation.to the government of
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or of the Secretary of State in Council in relation to the
government of [ndia are still very extensive., But the Act
has provided for the relaxation of the control of the Secretary
of State. Itis laid down in Section 19A of the Act that the
Secretary of State in Council may, notwithstanding anything
in the Act, by Rule regulate and restrict the exercise of the

powers of superintendence, direction and control vested in '

the Secretary of State and the Secretary of State in Councit
by the Act, or otherwise, in such manner as may appear
necessary or expedient in order to give effect to the
purposes! of the Government of India Act, 1919, Any
Rules made under this Section relating to subjects other
than Transterred must be approved in draft by both Houses
of Parliament ; or they will not be valid. And Rules relating
to Transferred subjects made under this Section must be
laid before both Houses of Parliament as soon as may be
after they are made, and if an address is presented to the
Crown by either House of Parliament within the next
thirty days on which that House has sat after the Rules are

laid before it praying that the Rules or any of them may be

annulled, the Crown in Council * may annul the Rules or any
of them, and those Rules will thenceforth be void, but
without prejudice to the validity of anything "previously

done thereunder.’ .
The authors of the Joint Report recommended Z :—* Now
that His Majesty's Government have declared their policy

1 Tlhe purposes of the Government of India Act, 1919, are as

follow :— . . .
(1) the increasing association of Indians in every branch of

Indian administration ; L .

(2) the gradual development of self-governing institutions, with

‘a view to the progressive realization of responsible government io-
British India as an integral part of the Empire; and -

(3} the granting to the provinces of India in provincial matters
the largest measure of independence of the Government of India,
compatible with the due discharge by the latter of its owa responsi~
bilities.~.See the preamble to the Act of 1919. App: A.

* Montagu-Chelmsford Report, para. 291, .
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of developing responsible institutions in India we- are

satisfied that Parliament must be asked to assent
g',f,,.,,y of to set certain bounds to its own responsibility
State’s for the internal administration of that country.
‘%‘:I,‘:.’;’;L‘:ZE’ It musf, we think, be laid down broadly that, in
subjects. respect of all matters in which responsibility is

entrusted to representative bodies in India, Parliament

| must be prepared to forego the exercise of its own power of

control, and that this process must continue pari passu

'with the development of responsible government in the

provinces and eventually in the Government of India. . . .
The Secretary of State would . ., . ask Parliament’s assent
to his declaring by statutory orders which he would be
empowered to make under the Act that such and such
subjects in the various provinces have been transferred;
and when Parliament has assented to such orders, the
Secretary of State would cease to control the administration
of the subjects which they covered.’!  Similarly the Joint
Select Comimnittee recommended that over Transferred

.subjects the control of the Governor-General in Council,
.and thus of the Secretary of State, should be restricted in

future within the narrowest possible limits. 2 In accordance
with these recommendations the following Rule 3 has been

made by the Secretary of State in Council under . Section
19A of the Government of India Act :—

¢ The powers of superintendence, direction and ‘c:ontrol
vested in the Secretary of State and the Secretary of State
in Council under the Act or otherwise shall, in relation to

' . || !
! We may also note the following in this connection :—

* It is almost a truism to say that any extension of papular ¢ontrol

over an official system of government must be accompanied by some

relaxation of the bonds of superior official authority —Monlagis-
Chelmsford Report, para. 10, .,

£ Joint Select Committee’s Report on Clau
of India Bill. - e

* The Government of India Notiﬁcat‘iun No. -835-C.. détéd bé:.

se 33 of the (Goverpment

e.m her

S . s
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transferred suibjects, be exercised only for the following
purposes, namely :—.
(1) To safeguard the administration of central
subjects; ' _ . o
(2) to decide questions arising between two provin-
‘ces, in cases where the provinces concerned
fail to arrive at an agreement ;
{3) to safeguard Imperial interests;
(4) to determine the position of the Government of
India in respect of questions arising between
India and other parts of the British Empire; and
{5) to safeguard the due exercise and performance
of any powers and duties possessed by or-
imposed on the Secretary of State or the Secre-
tary of State in Council, under or in connection
with or for the purpose of the following .provi- .
sions of the Act, namely, section 29A, section
30 (1A), Part VIIA, or of any rules made by
or with the sanction of the Secretary of State
" in Council.’?

! Section 29A of the Act relates tothe appointinent of a High
Commissioner for India, to the conditions of his employment and to
the delegation of certain powers to him.—See pages 231-34 ante.

Section 30 (1A) of the Act runs thus :— .

*A local government may on behalf and in the name of the
Secretary of State in Council raise mone§ on the security of revenues
allocated to it under the Government of India Act, and make proper
assurances for that purpose, and rules made under the Act may
provide for the conditions under which this power shall be exer-
cisable.” For the ILocal Government Borrowing Rules, see
Appendix €. ‘ )

Part VHA of the Act relates to the Civil Services in India. See
Chapter XXII. - . - .

‘ Commenting upon this Rule under Section 19A of the Act the
Joint Select Committee stated :—. . C

‘ This rule (which as already stated is exactly parallel with
Devolution Rule 49) is confined to relaxation of the Secretary of
State’s control over transferred subjects, and the Committee

" consider that no statutory divestment of control, except over the
transferred fietd, is either necessary or desirable. It_xs_ open to the
Secretary .of State to entrust large powers, adininistrative . and
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Again, it is laid down in Devolution Rule 27! that,
excepl in those cases® in which the previous sanction of
the Secretary of State in Council or of the Governor-
General in Council is required for including a proposal for
expenditure on a Transferred subject in a demand for a
grant, the local Government of a Governor’s province will
have power to sanction expenditure on Transferred subjects
to the extent of any grant voted by the Legislative
Council. It will also have power, under the same Devolu-
tion Rule, to authorize any expenditure on Transfeirred
subjects  which relates to the heads? enumerated in
Section 72D (3 of the Act (i.e. to non-votable heads of
expenditure), subject to the approval of the Secretary of
State in Council or of the Governor-General in Council, if
any such approval is required by any Rule for the time
being in force. Commenting upon this Rule the Joint
Select Committee stated? ;—

‘It is the clear intention oi the Act of 1919 that
expenditure  on  transferred subjects shall, with the
narrowest possible reservations, be within the exclusive

financial, tothe Governor-General in Council and the provinciak
Governors in Council, and he will no doubt be largely infuenced in
deciding whether or not (o require reference o himself in any given
case, or whether to interpose his orders when reference has been
made, by the attitude of provincial pnbiic opinion as expressed in
the Legisiative Couneil,  But these motlers cannot be regulated by
statutory rules, and any authority which the Secretary of State may
decide to pass on to the officinl wovernments in India will be a4 mere
delegation of his own authority and responsibility, for the exercise of
which in relation to central and reserved subjects he must remain
accountable to Parliament.” Second Report from the Joint Select
C()lm]nlttee on the Government of India Act, 1919 { Draft Rules).
.z 'h‘ee Appendix B,

2 l-he_ Lcases are meationed in Schedule Il to the Devolutiom
& L;Ic?. See pp. 25153 post ; see also Appendix B.

ot Proposais for expenditures relating to those heads are not
;l;!r';m_eé}) ;:[et.he vote of a Governor's Legislative Coupcil. wee

* Second Report from the Joint Select Commi oV
) ttee on the Govern-
ment of India Act, 1919 (Draft Rules). : o
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contiol of the provincial legislatures and subject to no
higher sanction save such as is reserved to the Governor
by section 11 (2) (#)* of the Act (which empowers him to:
authorize expenditure in cases of emergency). But some
reservations are required. The Secretary of State in-
Council must Tetain control over expenditure on trans- .
ferred subjects which is likely to affect the prospects or
rights of the ail-India Services, which he recruits and will
continue to control, and he must retain power to control
the purchase of stores in the United Kingdom. But subject
to these limitations Ministers should be as free as possible
from external control, and the control to be exercised over
expenditure on transferred subjects should be exercised by
the provincial legislature, and by that body alone.”

Under Schedule III 2 to the Devolution Rules, the
previous sanction of the Secretary of State in Council is
necessary —

‘(1) to the creation of any new or the abolition of any
existing permanent post, or to the increase or reduction of
the pay drawn by the incumbent of any permanent post, if
the post in either cas€ is one which would ordinarily be
held by a member of an all-India service, or to the increase:
or reduction of the cadre of an all-India service ;

(2) to the creation of a permanent post on a maximum
rate of pay exceeding Rs. 1,200 a month, or the increase of
the maximum pay of 2 sanctioned permanent post to an
amount exceeding Rs. 1,200 a.month ; L

- (3) to the creation of a temporary post -with pay
exceeding Rs. 4,000 a month or to the extension beyond a.
period .of two years of a temporary post or deputgtion.
with pay exceeding Rs. 1,200 a month ; -

*j.¢, Section 72D (2) (&) of the Government of India Acu ]

2 Vide The Benga} Legislative Council Mannal, 1924, pp. 123131,

" or The Gazette of India {Extra.), December 16, 1920, Thts'Schedule
relates to the Transferred subjects only. .
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(4) to the grant to any Governmment servant or to the
family or other dependants of any deceased Government
servant of an allowance, pension or gratuity which is not
admissible under rules made or for the time betng in force
under section 963 of the Act, except in the following
£ases — .

(a) compassionate .gratuities to the families of
Government servants left in indigent circum-
stances, subject to such annual limit as the
Secrctary of State in Council may prescribe;
and

(6) pensions or gratuities to Government servants
wounded or otherwise injured while employed
in Government service or to the families of
Government servants dying as the result of
wounds or injuries sustained while employed
in such service, granted in accordance with
suchrules as have been or may be laid down
by the Secretary ot State in Council in this
behalf; and

(5) to any expenditure on the purchase of imported
stores or stationery otherwise that in accordance with such
rules as may be made in this bechalf by the Secretary of
State in Council ', :

Every application tor the sanction of the Secretary of
State in Council *shall be addressed to the Governor-
‘General in Council who shall, save as hereinafter provided,
forward the same with his recommendations, and with, such
further explanations of the proposal as he may. have

seen fit to require from the local Government (concerned), to
the Secretary of State in Council.

If the application relates to—

(1) the grant in an individual case of any increase of
' pay, or B

(2) the creation of a temporary post,’

1
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the Governor-General in Council may sanction the proposal
on behalf of the Secretary of State in Council, or may, and,
if he dissents from the proposal, must forward the applica-
tion with his recommendations, and with such further
explanations of the proposal as he may have thought fit to
require from the local Government concerned, for the
orders of the Secretary of State in Council. '

We have.in the preceding few paragraphs shown the
The “extent of control which the Secretary of State
Secretary of ©OF the Secretary of State in Council can exercise
- State’s- over the Transferred subjects. We shall now

control over .. : .
centrsl ang consider the nature of his control over the
Reserved administration of the Reserved subjects and the
su'"_ms' subjects, known as central, which are under the
administration of the Governor-General in Council. _As
Tegards these subjects, there are no such statutory Rules
providing for the relaxation of the control exercisable over
them by the Secretary of State or by the Secretary of State
in Council as there are in the case of the Transferred subjects.
The Joint Select Committee ! was strongly opposed to any
statutory divestment of control except over the Transferred
field. It held that any authority which the Secretary of
State might decide to pass on to the official Governments in
India’would be a mere delegation of his own authority.and
responsjbility, for the exercise of whlch in relat:gp_ to central
Par]nment Thus there may be delegatlon of ﬁnanc1a1
authonty to the Governments in India under the proviso to
. Section 21 of the Act. Under it a grant or appropriation
may be made by them for any subject in accordance with
provisions or restrictions prescribed by the Secretary of
State in Council with the concurrence of a majority of votes

-LSecond Report from the Joint Select Committee on the Govern-
ment of India Act, 1919 (Draft Rules).
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at a meeting of the Council. Commenting on Devolution
ule 27, the Joint Select Committee stated 2;—
¢ They think that it is unnecessary and undesirable to
prescribe by statutory rules under the Act of 1919 the
extent to which the Secretary of State in Council is prepared
to de]ega.te to provincial Governments his powers of
control over cxpenditure on reserved services., Such
delegation has always in the past been effected by orders
of the Secretary of State in Council made in virtue of the
powers conferred by the provise to section 21 of the Act
of 1913, and the Committee recommend that this practice
should he continued under the new regime. When the
Act of 1919 comes into operation, an order under section
21 of the earlier Act would necessarily assume an entirely
new complexion, in view of the large measure of control
over appropriations for rescrved services vested by the new
Act in the provincial Legislative Councils, and such an
order might by its provisions well recognize the principles
to which the Committee alluded in their observations on
clause 33 in their Report on the DBill. Thus the
Secretary of State in Council might in some cases permit
the Governors in Council to dispense with his previous
sanction to proposed appropriations for new reserved
-expenditure if a resclution approving the same had been
passed by the Legislative Council. But whatever arrange-
ment of this kind the Secretary of State in Council might
think fit to make, the result would be a mere delegation of
the Secretary of State’s statutory powers of control, and
his responsibility to Parliament would and must remain
undiminished.’
Rules ? under Section 21 of the Act have been made

P hee po 250 or Appendix 3.

¢ Second Report from the Joint Select Committee on the Govern-
ment of India Act, 1419 (Draft Ruies).

. s Sert‘.; Rcso!utigr}s Nus. 1448-E.A. and 1149-E. A., Simla, September
29, 1922. Vide The Cazelle of [udia, October 7, 1922, pp. 1214-18.
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by the Secretary of State in Council to the effect that
certain classes of expenditure relating to central
Rules . .
relating to  @nd Reserved subjects may not be sanctioned !
expenditures by the Governor-General in Council or by a
on centrat .
and Governor in Council, as the case may be, without
Eﬁfgﬂ? the previous consent of the Secretary of State in
R Council. These Rules, which were first published
on October 7, 1922, have superseded all previous Rules of
a similar nature.

Where the previous sanction of the Secretary of State in
Councﬂ is required to any expenditure, it should ordinarily
be obtained before the Legislative Assembly or the
Legislative Council, as the case may be, is asked to vote
supply to meet thefeg_cpenditure. Departures from this rule
mnay be made only in cases of extreme urgency, where the
time availahle is so short that the required sanction cannot
be obtained even by telegraph; but in such cases of
departure, a statement must be submitted to the Secretary
.of State in Council, * showing all schemes for which supply
has been asked before sanction has been obtained.’

Subject to these Rules and to the provisions of Section
67A% of the Government of [ndia Act, the Governor-General
in Council can authorize expenditure from central revenues
upon subjects other than provincial, and can also delegate,
with the previous consent of the Finance Department, such
authority on such conditions as he may think fit, either to
an officer subordinate: to him or to a local Government
acting as his agent in relation to a central subject.

- Similarly, subject to those Rules and to the provisions
of Section 72D? of the Act, a Governor in Council has full
power to sanction expenditure upon Reserved subjects and,
with the previous consent of -the provincial Finance

1 See Appendix L. 2 See Chapter XIII ante.
3 See Chapter XIV ante.
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Department, to delegate such power on such conditions as
he may consider fit, to any officer subordinate to him.

As regards matters other than financial, relating to the
Reserved and central subjects, the following recommenda-
tions have Leen made by authoritative persons and bodies
as to what should be the attitude of the Home Government
towards them under the Reforms. The authors of the
Joint Report said ':— .

*Even as regards reserved subjects, while there
cannot be any abandonment by Parliament of ultimate
powers of control, there should . . . be such delegation of
financial and administrative authority as will leave the
Government of India free, and enable them to leave the
provincial Governments free, to work with the expedition
that is desirable. . . . We are agreed that a wider discre-
tion ought henceforth to be left to the Governoy-General in
Council ; and that certain matters which are now referred
Home for sanction might in future be referred merely for
the information of the Secretary of State in Council. . .
It will follow in such cases in future that wheu the policy of
the executive Government in India is challenged Parliament
must be asked to accept the explanation that in accordance
with deliberate policy the Government of Iudia have been
given discretion in respect of the topic in question and that
for this reason the Secretary of State is not prepared to
interfere with what has been settled in India. It is not
part of our plan to make the official Governments in India
less amenable to the control of Parliament than hitherto.
It must be for Parliament itself to determine the limits
which it will set to the exercise of its own powers. On the
other hand, intervention by Parliament may inrvolve inter-
vention by the Government of India in matters which other-
wise wonld be recognized as of provincial concern.’

! Joint Report, para. 242,
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The Committee on the Home Administration of Indian
Affairs observed! in its Report:—

‘It appears to us that the conception of the Reforms
Scheme leads naturally to the acceptance of the principle .
. . . that where the Government of India find themselves
in agreement with a conclusion of the Legislative Assembly, ;
their joint decision should ordinarily prevail.’ '

‘And one?® of its specific recommendations was as
follows ;—

* Where the Government of India are in agreement with
a majority of the non-official members of the Legislative
Assembly, either in regard to legislation or in regard to
resolutions on the budget or on matters of general
administration, assent to their joint decision should only
be withheld in cases in which the Secretary of State feels
that his responsibility to Parliament for the peace, order
and good Government of India, or paramount considera-.
tions of [mperial policy, require him to secure reconsider-
ation of the matter at issue by the Legislative Assembly,’?

" Finally, the Joint Select Committee stated* :—

‘The Committee have given most careful consideration
to the relations of the Secretary of State with the
Governimment of India, and through it with. the provincial
Governments. In the relations ef the Secretary of State
- with. the Governor-General in Council the Committee are
not of opinion that any statutory change can be made,
"so long as the Governor-General remains responsible

¥ Vide Majority Report, para. 13.
¥ Para. 35, rbid.
3 Another recommendation of the Committee was :—

' As a basis of delegation, the principle of previous consultation
between the Secretary of State and the Government of India should
be substituted in all cases in which the previous sanction of the
Secretary of State in Council has hitherto been required.’--Majority
Report, para. 35.

* Vide the Joint Select Committee’s Report on Clause 33 of the
Government of India Bill.

17
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to Parliament, but in practice the conventions which now

govern these relations may wisely be modified to meet.
fresh circumstances caused by the creation of a Legislative,

Assembly with a large elected majority. In the exercise

of his responsibility to Parliament, which he cannot’

delegate to any one else, the Secretary of State may
reasonably consider that only in exceptional circumstances
should he be called upon to intervene in matters of purely
Indian interest where the Government and the Legwlature
of India are in agreement.

* This examination of the general proposition leads
inevitably to the consideration of one special case of
non-intervention. Nothing is more likely to endanger the
good relations between India and Great Britain than a
belief that India’s fiscal policy is dictated from Whitehall in
the interests of the trade of Great Britain. That such a
belief exists at the moinent there can be no doubt. That
there ought to be no room for it in the future is equally
clear. India’s position in the Iinperial Conference opened
the door to negotiation between India and the rest of the
Empire, but negotiation without power to legislate is likely
to remain ineffective. A satisfactory solution of the
-question can only be guarantced by the grant of liberty 10
the Government of India to devise those tariff arrange-
ments which seem best fitted to India's needs as an integral

portion of the British Empire. It cannot be guaranteed by_

statute without limiting the ultimate power of Parliament
to control the administration of Ipdia, and without limiting
the power of veto which rests in the Crown; and neither
of these limitations finds a place in any of the statutes in
the British Empire. It can only therefore be assured by
an acknowledgment of a convention. Whatever be the
right fiscal policy for India, for the needs of her consumers

as well as for her manufacturers, it is guite clear that she.

should have the same liberty to consider her interests as

-
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Great Britain, Australia, New Zealand, Canada and South
Africa. In_the opinion of the Committee, therefore, the
Secretary of State should, as far as possible, avoid inter-
ference on this subject when the Government of India and
itgl?:gislafu}'e are in agreement, and they think that his:
intervention, when it does take place, should be limited to
safeguarding the international obligations of the Empire or
any fiscal arrangements within the Ernpirt_a to which His
Majesty’s Government is a party.

"¢ The relations of the Secretary of State and of the
‘Government of India with provincial governments should,
in the Committee’s judgment, be regulated by similar
principles, so far as theé reserved subjects are concerned.!
It follows, therefore, that in purely provincial matters,
which are reserved, where the provincial government and
legislature are in agreement, their view should ordinarily
be allowed to prevail, though it is necessary to bear in
mind the fact that some reserved subjects do cover
"matters in which the central government is closely
concerned.’ .

To what extent the above recommendations have been
The Home  actually given effect to, it is ditficuit for us to
{overn- say. In oue respect, however, they appear to
';',',z":,:c"ndl have been followed.- The .principle of fiscal
policy of auitonomy for India has been definitely accepted
India. - by the British Government.? In the course of
his reply to a deputation from Lancashire on the Lndian

! Also note the following :—‘It appears to us to follow from
-our general reasoning that in so far as provincial action comes under
the cognizance of the Secretary of State, either directly or through
the (Government of India, he should regulate his intervention with
regard to the principle which we have sought to apply to the workiog .
of the central Government, namely, that where the Government find
themselves in agreement with a conclusion of the legislature, their
joint decision should ordinarily be allowed to prevail.’ The Crewe
Commitlee, Majority Report, para. 18, . o .

¢ Iide \he Report of the Indian Fiscal Commission, 1921-22, p. 4.
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import duty on cotton goods Mr. Montagn stated! on
March 23, 1921, as the Secretary of State for India :—* After
that Report by an authoritative Committee of both Houses
and Lord Curzon’s promise in the House of Lords,
it was absolutely impessible for me to interfere with
the rizht which I believe was wisely given and which
I am determined to maintain—to give to the Government
of India the right to consider the interests of India first,
just as we, without any complaint from any other parts of
the Empire, and the other parts of the Empire without any
complaint from us, have always chosen the tariff arrange~
ments which they think best fitted for their needs, thinking
of their own citizens first’. In a despatch dated
June 30, 1921, the Secretary of State stated that he had,
on behalf of His Majesty’s Government, accepted the
recommendation of the Joint Select Committee on the
question of fiscal autonomy for India.2 His words
were ? :—

¢ The Secretary of State should, as far as possible, avoid
interfercnce on this subject when the Government of India
~and the Indian Legislature are in agreement, and it is
considered that his intervention when it does take place
should be limited to safeguarding the international obli-
gations of the Empire or any fiscal arrangements within
the Empire to which His Majesty's Government is a
party.’ _ .

The Government of India’s acceptance of the principle
of discriminating protection as conducive to the best
interests of India, the appointment of a Tariff Board and

! Report of the Indian Fiscal Commission, p. 4. Vide also

Fa‘éw:]czl_;’a!icy in India by Dr. P. N, Banerji, pp. 114-18,
id.

*See p. 38l of frdia’s Parfiamen!, vol. ii, prepared by the
Director, Central Bureau of Information, Government of India.
Vide also in this connpection the debate in the Council of State
on the resolution regarding ‘fiscal powers under Constitutional
Reforms*, Pp. 376-82, ibid, -
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the recent enactment of a protective measure in favour of
the Indian steel industry prove the fact that India now
enjoys some t amount of freedom in fiscal affairs.

During the regime of Mr. Montagu’s successor in office,
the Home interference in Indian affairs appears to have!
i:lcr§§z§ed. " This, at least, we gather from the views of one |
“who has a right to express an opinion on the question. In
an article 2 published in the Confem porary Review, Novems
ber, 1923, Sir Tej Bahadur Sapru, who was, till January
1923, a member of the Viceroy's Executive Council, wrote
as follows :— ‘

¢ It must be distinctly recognized that the Government of
India is not an independent Government, and, howsoever

! See also in this connection the reply given by Lord Winterton as
the Under-Secretary of State for India to another deputation repre-
senting cotton textile interests, on March 29, 1922, in Dr. P. N.
Banerji’s Fiscal Policy in [ndie, pp. 121-22, or in the [ndian
Annual Register, 1922-23, vol, ii, edited by Mr. H. N. Mittra,
M.A., B.L,, pp. 197-200. He stated among other things:—'I
should like first of all to deal very briefly with the constitu-
tional point that has been raised. I will at once say that of course’
dhe ultihnate financial responsibility uunder the Government of India
Act rests with the Secretary of State, but I think it will be generally
admitted that the Government of India must have wide latitude in
deciding the steps to be taken in particular instances. . . . 1f you
accept my argument, real, complete, self-government must always
be based on fiscal autnnomy. However, do not let us raise that
point at this moment. I would only venture to say with all respect
. that sooner or later when this question comes to be the subject
of public controversy and public debate, not perhaps in this
Parliament but in a future Parliament, when the advance is agam
made, which, I suppose, we all hope will be made as_antlc_:pated by
Parliament—then Parliament will have to make up its mind when
the question is most emphatically brought up of the cotton interest
©of Lancashire, with all its magnificent record of service _and,
devotion to the Empire, on which leg it stands, whether it is
prepared to say it will grant complete fiscal autonomy to India
or not.’— The Indian Annual Register, 1922-23, vol. ii, pp. 197-98.

This statement indicates rather a change of attitude and is
against the spirit of the recommendation . of the Joint . Select
Committee on the question of fiscal autonomy for India. 1t does not
appear, however, that the principle underlying it has been followed
in practice. . . .

% The article was on * The Problem of India’s Aspirations ',
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it may be denied, the fact remains that in all’ vital matters,
and sometimes even in unimportant ones, the policy for
India is formulated not at Delhi, nor at Simla, but in
Whitehall. . . . Frankly speaking, I am one of those who
feel that the position in India would be ever so much
easier, even under the present constitution, if the Govern-
ment of India could be left to deal with the local problems
independently, and if the contro! of Whitehall over India.
could be substantially relaxed.” This, then, was the
position till very recently even under the Reforms.

The Secretary of State in Council may,! with the
Power oi the COTCUrrence of a majority of votes at a meeting-
g::::ltzr:eﬁf of the Council, sell and dispose of any property
mortgage  LoT the time being vested in the Crown for the
::‘:p:rlg. purposes of the government of India and raise
. money on any such property, and purchase and
acquire any praperty. .

As a corporate body, the Secretary of State in Council?
Rights and May sue and be sued. Neither the Secretary of
L.:u‘lﬁzilies State nor any member of his Council is pgr__spna]ly
Secretary of liable in respect of any contract or assurance
g::::cii? ‘ made by or on behalf of the Secretary of State

S in Council, or any other liability incurred by the.
Secretary of State or the Secretary of State in Council in -

. * Section 28 (1) of the Act. : ' : -
~ Any.property acquired in pursuance of this section must vest in
:{l;)e gg'g{)[wn for the purposes of the government of India.—Section 28
3), ibid. ¢ :

* Section 32 (1} of the Act. See in this connection Ilbert’s Gov-
ernment of fndia (third edition), pp. 196202,

In hnglar_ld,_ since the King can do no wrong, 'he cannot be
prosecuted criminally, or, without his own consent, sued civilly iD
tort or in contract in_any court in the land, . . . If a person has &
claim against the Crown for breach of contract, or because his
property is in its possession, he may bring a Petition of Right, and
the Crown on the advice of the Home Secretary will order the-
betition indorsed ‘* Let right be done’’, when the case proceeds like:
an ordinary suit '.—Lowell, Government of England, vol. 1, p. 27.
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his or their official capacity.’ "Nor is any person executing
any contract on behalf of the Secretary of State in Council
personally liable in respect of the same. All such liabili-
ties, and all costs and damages in respect thereof, will be
borne by the revenues of India.t

Finally, the Secretary of State in Council must,? within

{ndian "’ the-first twenty-eight days during which Parlia-
revenue ment is sitting after 1st day in every year, lay
accounts to . : :

be annually before both Houses of Parliament detailed
E‘aid"beiore accounts of receipts and expenditures, both in
erllament. ¢ 9ia” and elsewhere, for the financial year

previous to that last completed, and the latest estimate of

the same for the last financial year, together with a’

statement exhibiting ¢ the moral and material progress and
condition of India.’ '

We have in a previous chapter referred to the financial

: powers of some of the Dominion Parliaments.
}:',gﬁ{iﬁm'e We may note here, by way of contrast,
in Dominion the extent of the Imperial interference with
I:,ﬂsmi"“ affairs other than financial, of a self-governing
administra- Dominion. As regards legislation, though the
"o'!' Governor ¢ has an absolute “discretion to refuse
to assent to any and every Bill, practically this is never
done save on ministerial advice.’?® In administration he
“ has no real control of any public officer, and . . .. in effect

cannot do any executive acts effectively without ministerial
aid.’* * The degree,’ writes Professor Keith, ‘to which

the Imperial Government interferes in the affairs of a self-
governing colony has steadily decreased, and now has
probably reached its minimum, as it may safely be said that
interference is so restricted as to render further restriction

1 Section 32 (4) of the Act. 2 Gection 26, #bid.

3 Responsible Government in the Domini
p. 176. _
< Ibid., p: 183.. _ ‘

ons (1909), by Prof. Keith,
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incompatible with the maintenance of the power at all.’?
Similar views have been expressed by Dr. Dicey. *The
Iimperial Parliament,” he writes,2 ‘now admits and acts
upon the admission, that any one of the Dominions has
acquired a moral right to as much independence, at any
rate in regard to matters occurring within the territory of
such Dominion, as can from the nature of things be conceded
to any country which siill forms part of the British Empire.
« » . Any Dominion has now a full and admitted right to
raise military or naval forces for its own defence. ...
The Imperial Government . . . is now ready at the wish
of a Dominion to grant to such Dominion the power to

* amend by law the constitution thereof though created under
an Act of the Imperial Parliament.’

‘lét:fspor:sible Governmend i the Dominions (1809) by Prof. Keith,
p. 184,
® Law of lhe Constitution by Dr. A. V. Divey (

) eighth edition),
introduction, pp. xxx-xxxi .



CHAPTER XX.

THE GOVERNMENT OF INDIA

The Viceroy and Governor-General of India—The title * Viceroy
has no legal basis—History of the office of Governor-General—
Position of the Governor-General—His powers—Origin of his over-
ruling power—His powers during absence from his Council—His
prerogative of mercy--His duties and responsibilities—He must take
<certain oaths.

The Governor-General in Council—FEvolution of the Executive
Council of the Governor-General —Its present constitution—Procedure
followed at meetings of the -Governor-General's Council—The
present Executive Departments of the (Government of India—The
Foreign and Political Department—The Army Department—The
Home Department—The Legislative Department—The Department
of Railways and Commerce—The Department of Industries and
Labour—The Department of Education, Health and Lands—The
Finance Department—How the Council works, the original system—
Introduction of the ' departmental’ system—The present system—
The Munitions Fraud Case and the resignation of Sir Thomas
Holland ! their constitutional significance —The Royal Commission
upon Decentralization 6n the transaction of business of the Governor-
General in Council—Nature of the Council, its irresponsible
-character—The Council Secretaries—Advantages and disadvaotages
of the appointment of Council Secretaries—Relations between the
Government of India and- the provincial Governments, before the
Reforms —Pre-Reforms distribution of the functions of Government—
How control was exercised by the central Government—The present
position as regards the control exercised by the Government of India
over local Governments—Central control over the Traunsferred
subjects-——Central control over the Reserved subjects—Duty of local
Governmnents to supply information—Power to declare and alter the
boundaries of provinces.

At i:he ‘head of the Government of India is the Governor-
General who has also, as the representative of the Crown
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in India, borne the title of Viceroy since 1858. This title
. has no statutory basis, since it has as yet found
:2: Viceroy 1 place in any Parliamentary enactment relating
Governor-  to India. ‘The only designation employed in
gfd';z':“ ®"  Acts of Parliament is that of Governor-General.
The title was first 1 used in the .famous Procla-
mation by Her Late Majesty Queen Victoria in 1858, which
referred to Viscount Canning, who had already been
- appointed Governor-General by the Court of
The title . .

‘Viceroy®  Directors, as ‘ Our first Viceroy and Governor-
:1:5 ]m; ' General” ‘None.of the Warrants appointing
gal basls- Lord Canning’s successors refers to them as
“ Viceroys " ; and the title, which is frequently employed
in Warrants ¢ of Precedence, in the statutes 3 of the Indian
Orders, and in public notifications, appears to be one of
ceremony, which may most appropriately be used in
connexion with the state and social functions of the
Sovereign’s representative, for the Governor-General is the

sole representative of the Crown in India.’ ¢
The origin of the office of Governor-General is to be
History " I.traced to th'e vear 1773. As has been_stated
the ofiice , Defore, until 1773 the three Presidencies of
%feg:rv:imor- Bengal, Madras and Bombay, were, in each case,
under a President or Governor and a Council
compused of servants of the East India Company and were
independent of one another. The Regulating Act of 1773
provided for the appointment of ‘a Governor-General and

‘four Counsellors for the government of the Presidency of
- Fort William- in Bengal’ and declared Warren Hastings,

t
o

1The tltle has also been used in the Royal Pl:ociaﬁantion of

December 23, 1919.
Z See in this connection 7%e Gazelte of India, August 19, 1922, Part
ee. The Indign Year Book, 1923, edited. by Sll‘ Stanley Reed,

' T}w }'r}:ﬁerml Gazelleer of India, vol, iv, p 16.
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who had been appointed Governor of Bengal in 1772, to be
* the first Governor-General. Moreover, * the said Governor-
General and Council, or the major part of them,’ were
given by the Act certain powers of control and superintend-
ence over the Presidencies of Madras and Bombay. These
powers of control were further emphasized and enlarged
by Pitt’s Act of 1784 and the Charter Act of 1793, Finally,
the Charter Act of 1833 converted the Governor-General of
Bengal in Council into the Governor-General of India in.
Council ! and vested in the latter *the superintendence,
direction and control of the whole civil and military
government’ of the Company's territories and revenues in
Tndia.? But it was not till 18542 when a Lieutenant--
Governor was appointed, under the Charter Act of 1833,
for the province of Bengal (including Bihar and Orissa),
which had hitherto been administered directly by the
Governor-General of India as the Governor thereof, that the
Governor-General in Council ¢ assumed its present character
of a general controlling authority * in British India.

The Governor-General occupies in many respects a unique

‘position in our constitutional system. Apart
Position of . © bred
the from his statutory powers, which are undoubtedly
Uovernor-  yory great, as the head of the administration,
General. d , M

he is, as Viceroy, to quote Mr. Ramsay Mac-

donald, ‘the Grown visible in India, the ceremonial head
of the sovereignty, the great lord.’* He ‘is surrouuc_ied
by pomnp and awe; ceremony walks behind and before him,

! Section 41 of the Charter Act of 1833 i, P. Mukherji's Ca;;st{tu-
tional Documents, vol. i. .
2 Section 39, i6:d. . Prest
. ? Before that, Agra had been carved out of the overgrown lDresi-
ed in 1836 a Lieutenant-Governorship,

‘dency of Bengal and constitut :
under an Actgof 1835, in the name of the North-Western Provinces.

* The Governsent of India by Mr. J. Ramsay Macdopald, p. 57.

‘And-yet I desiret to say on thyis parting occasion that I regard the
office of Viceroy of India, inconceivably laborious as it is, as tt}e;
noblest office in the gift of the British Crown.’—Lord Curzon’s speech
at the Byculla Club; Lord Curzon of India, vol. ii, p. 319. )
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and does obeisance to him.’* He is appointed? by the
Crown by Warrant under the Royal Sign Manual and
usually holds office for a period of five years. The maxi-
mum anuual salary that may ? be paid to him under the
Actis Rs. 2,56,000. He 'is not subject (i) to the original
jurisdiction of any High Court by reason of anything
counselled, ordered or done by him in'his public capacity
-only, or (ii} to the original criminal jurisdiction of any
"High Court in respect of any offence not being treason or
felony; nor (iii) is he liable to be arrested or imprisoned
in any suit or proceeding in any High Court acting in the
-exercise of its original jurisdiction.*

‘The Governor-General, or Viceroy, of India’, wrote °

President Lowell, ‘and the Czar of Russia are
sometimes said to be the two great autocrats of
the modern world.”® If we take into consideration the
<constitutional position of the Governor-General in the
‘Government of India, this statement appears to be an
-exaggeration of facts even as they were at the time when
President Lowell made it. But, still, the powers vested in
the Governor-General by statute or otherwise are immense
-and various ¢ even under the Reforms Scheme. We have,
in preceding chapters, referred to those of his powers, which
relate to the Indian legislatures, central and provincial,
and to Acts passed by them. We have also discussed
before his power of legislation by the process of certification.

‘His powers.

X The Government of India by Mr. J. Ramsay Macdonald, p. 54.

2 The appointment is made on the advice of the Prime Minister.—
Albert’s Government of India, p. 204,

? According to late Sit C. Ilbert, the Viceroy’s actual salary is
Rs. 2,50,800. The Governmeni of India, 1916 ; p. 253,

The Secretary of State in Council s empowered by the Act to fix the
-actual salary of the Viceroy within the statutory maximum. :

* Section 110 of the Government of India Act,

* Lowell, The Government of England, vol, ii, p. 421. .

8! The Viceroy,” says Mr. Ramsay Macdonald, * performs three
great functions. He personifies the Crown, he represents the Home

“Government, he is the head of the administration.’— T#e Government
of India, p, 57,
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We now propose to state some of the other. powers
specifically vested in him by the Act or otherwise. He
may,! ‘in cases of -emergency, make and promulgate
ordinances for the péace and good government of British
Endia or any part thereof,” which will have the force of law
“for a period not exceeding six months. His power of
tnaking such ordinances is subject, however, to the same
restrictions as the power of the Indian Legislature to make
laws; and any ordinance so made by him may be disallowed
by the Crown in Council and may be controlled and super-
'seded by an Act of the Indian Legislature. The last
limitation is, really speaking, no limitation at all, in view
of the fact that no measure can be lawfully introduced into
either Chamber of the Indian Legislature repealing or
amending any Act or ordinance made by the Governor-
General without his previous sanction. This power of
making ordinances has been exercised séveral times.? He
has power also to override the majority of his Council and
act on his own responsibility with regard to any measure
‘ whereby the safety, tranquillity or interests of British -
India, or.of any part thereof, are or may be, in his judg-
ment, essentially affected.’® This power is rarely exer--
cised. It wasunder this provision that Lord Lytton acted in
March 1879, when he, in opposition to the decision of the
majority of his Council, exempted from (import) duty the
coarser kinds of English cotton goods, ‘so that imports of
all those qualities which could at that time be manufactured
in India’ might be left frec.*

The origin of this overriding power of the Governor-
General is interesting. Under the Regulating Act of 1773,

1 Section 72 of the Act. .
¢ Only recently (October, 1924), the Governor-General has, at the

request of the Bengal Government, promulgated an ordinance to
supplement the ordinary criminal law in Beagal. The ordinance is
known as the Bengal Criminal Law {Amendment) Ordinance, 1924,
3 Section 41 (2) of the Act. L -
*See Report of the Indian Fiseal Connnission, 1921-22, para. 161,

.
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if there .arose any difference of opinion on any question

brought before a meeting, the Governor-General
Origia of

hig over- and his Council were to be bound by the decision
ruling of ‘the major part of those present.’ As a
power,

consequence of this provision, Warren Hastings,
who was made the first Governor-General by the said
Act, was powerless before his Council. His policies
were often frustrated and his decisions overruled by
Francis, Clavering and Monson, three of his four Council-
lors, acting together in opposition to him. *In 1776,
writes Sir Courtenay llbert,’ ‘he was reduced to such
depression that he gave his agents in England a conditional
authority to tender his resignation.” Though his difficulties
disappeared, however, with the death of Clavering in
November -1776, as he could now have his own way by
means of his casting vote, yet the lesson taught by them
was there. When Lord Cornwallis was appointed Governor-
General in 1786, he made it a condition of his acceptance of
" the office that he should be allowed to overrule his Council,
"if necessary. Accordingly an Act was passed 2 in 1786,
which remedied the defect of the Act of 1773 by empower-
ing the Governor-General to override, in matters of grave
importance, the decision of the majority of his Council and
to act on his own responsibility. This power has been
renewed in subsequent statutes and has been provided for,
as we have already seen, in the Government of India Act.
The Governor-General, again, has certain powers 3
-during absence from his Executive Council. Whenever

:Z’he Government of India (1916), p. 50. 2 [hid., G7.
Section 43 of the Act. See The lmperial Gazelleer of India,
\'ulli iv, p.t}S), :P _thtis connection. B .
may Dbe of interest to note heré that if any person appointed
to the office 9f Governor-General, *isin India u):: gr after u‘iﬂ event
-on which he is to succeed,’ he may, if he thinks it necessary, exercise
-alone, tefore he takes his seat in Council, all or anv of the powers
which .might be exercised by the Governor-Geperal in Council.
—Section. 89 of the Government of India Act,
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the Governor-General in Council declares it to be expedient

- that the Governor-General should visit any part
Powers of

the Gover. ©f India without his Council, he may be
nor-General empowered by the former to exercise alone all
-during
absence or any of the powers of the Governor-General in
I:rom hiils : (,ouncﬂ Further, he may, during his absence
‘Lounctl.

from the Executive Council, issue, if he thinks it
necessary, on his own authority and responsibility, any
:order, which might have been issued by the Governor-
‘General in Council, to any local Government, or to any
officers or servants of the Crown acting under the authority
-of any local Government without previously communicating
the order to the latter. In any such case he must forthwith
send a copy of the order issued to the Secretary of State and
,to the local Government concerned with his reasons for
making the same. This particular power of the Governor-
‘General may be suspended by the Secretary of State in
Council.

He usually keeps in-his own hands ‘the Foreign and
He is in Political Department which * _tr_apsact_s all business
charge of - connected with external politics, with frontier
the Foreign  {ribes and with the Native States in India.’ As
Department, . . .

we shall have occasion later to refer to this
matter we do not propose to discuss it here.

The Governor-General, like colonial Governors, enJoys

now the prerogative of pardoni under the revised
Hisprero-  [hotrument of Royal Instructions issued to
gatlve of % - ]
mercy. him. Clause 5 of the Instrument! runs as
follows :—
“ And we do hereby authorize and empower Our said
‘Governor-General in Our name and on Our behalf to grant

lo any offender-convicted in the exercise of its crimipal

jurisdiction by any Court of Justice within Qur said

1 See Appendix N,
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territories a pardon either free or subject to such lawful
conditions as to him may seem fit,' ,
According to late Sir Courtenay Ilbert,! the royal
prerogative of pardon was formerly not expressly conferred
upon the Governor-General by his warrant of appointment.
The Governor-General in Council, however, had the power of
remitting sentences under the Code of Criminal Procedure,
The delegation of the prerogative of pardon to the

* Governor-General does not diminish, however, * the right

of the Crown to grant pardons directly, on the advice of
the Imperial Ministry, since the delegation is a voluntary
act, and cannot bind or fetter the discretion of the Crown.’ 2

According to Professor Keith, in a self-governing Dominion
¢ in all cases save those of death sentences the Governor

must accept ministerial advice, unless either imperial,
interests are concerned or he is prepared to find other
Ministers ; but in the case of death sentences he must exer-
cise his personal discretion, and cannot relieve himself of
responsibility by relying on ministerial advice.’® In our
country the question of granting pardon on ministerial

~advice has not yet arisen for obvious reasons, and the

exercise of the royal prerogative of mercy is, in the present
circumstances, presumably left to the personal discretion
of the Governor-General himself.,
Except in the case of Bengal, Bombay or Madras, the
. Governor of a province is appointed by the
His powers . . '
regarding ~ Crown after consultation with the Governor-
i;l::n].:dia" General. The Governor-General can appoint a
ments. Deputy-Governor to administer a part of a Gover-
nor's provinee. He has also the power to ap-
pomt Wlth the approval of the Crown, Lieutenant-Governors

Y The Government of India (19186), 203.

2 Kesponsible Governmenl in the Dommwns by Professor Keith
(1909), p. 237.

3 foid., p. 239.
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and the members of their Executive Councils, if necessary.
Finally; he may, at his discretion, appoint, from among the
members of the Legislative Assembly, Council Secretaries
who will hold office during his pleasure and discharge such
duties in assisting the members of his Executive Council
as he may assign to them.’
If the Governor-General has certain specific powers, he
bas also certain specific obligations enjoined
:"":1 ‘rl:';i;:m upon him, and if his powers are great, no less
sibllities. great is his responsibility. ‘In constant and
+  intimate communication,’ writes Sir George
Chesney,? * with the different governments and administra-
tive agents throughout the country, as well as with the
Secretary of State at home ; with the immediate charge of
diplomatic business within and without the Empire, from
which some cause for anxiety is never absent; loaded, in
addition, with the burden of ceremonial duties, especially
in connection with the Chiefs and Princes of a country
where ceremonial and etiquette possess an exaggerated
degree of importance, duties ever increasing as the means
of travel and communication improve; the Governor-
General of India has literally hardly ever an hour to call
his own, and the office involves the carrying a sustained
burden of business, high pressure, and anxiety which ounly
great powers and public spirit can sustain unimpaired for
even the few years of a Viceroy’s reign.’
Constitutionally, the position of the Governor-General is

‘one of subordination to the Secretary of State. And though

in actual practice the relalions between the_m may be largely
determined by personal factors and though constitutional
usage and understandings may to a certain exten} obscure
their exact legal position, yet the subordination 15 there

Y indian Polily, p. 132, See Lord Curzon in (ndid, edited by
Sir Thomas Raleigh, vol. ii, pp. 315-17. See in this connection also
Sir William Hunter’s e Earl of Mayo, pp. 91-94.

18



274 THE INDIAN CONSTITUTION

and the politically inferior position of the Governor-General
cannot be denied. He is required by the revised Instrument
of Royal Instructions, to which we have already referred,
to obey the directions of the Secretary of State. Thus
begins the Instrument!?! ;— N

¢ Whereas by the Government of India Act it is enacted
that the Governor-General of India is appointed by Warrant
under Our Royal Sign Manual, and We have by Warrant
constituted and appointed a Governor-General to exercise
the said office subject to such instructions and divections® as he,
or Our Governor-General for the time being, shall from
time to time receive or have received under Qur Royal
Sign Manual or under the hand of one of Our Principal
Secretaries of State, ete. . . . .0 .

It appears that the position in this respect has remained
unchanged since 1838,  For instance, we find the following
in Queen Victoria’s Proclamation of that year:—

* And We, reposing especial trust and confidence in the
loyalty, ability and judgment of Our right trosty and well
beloved Cousin and Councillor, Charles John Viscount
Canning, do hereby constitute and appoint him, the said
Viscount Canning, to be Our first Viceroy and Governor-
General in and over Qur said territories, and to administer
the government thereof in Qur name, and generally to act
in Our name and on Our behalf, subject o such Orders and
Regulations? as he shall, from time to time, receive from us
through one of Our Principal Secretaries of State.” .

The Governor-General may not be the ‘agent' df the

Secretary of State, but he is undoubtedly his subordinate * ‘
politically. '

1 See Appendix N. 2 T'he Italics ure ours. 3 Jbid.
* Whilst performing his function as the representative of the Home
‘Government, the Viceroy * is really subordinate to the Secretary of
State. Lord Salisbary made this perfectly plain to Lord Northbrook
in 1875. The amount of this subordination, however, depends on
the personality of the Viceroy and the Secretary. Lord Salisbury
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Every Governor-General must take the oath of alle-
giance and the oath for the due execution of
'nek:“c'::lain his_r'ofﬁce and for .the .due and impartial
oaths. administration of justice in the forms given
below, and must, either himself or by any other
person authorized by him, administer to every person who .
may be appointed a Governor, Lieutenant-Governor, Chief
Commissioner, member of an Executive Council or a
Minister in India, similar *oaths of allegiance and of
office’.v T ’ . . '
FORM OF OATH OF ALLEGIANCE *

I, . .., do swear that I will be faithful and bear true
allegiance to His Majesty, King George the Fifth, Emperor
of India, His Heirs and Successors, according to law.

So help me God.

FORM OF OATH OF OFFICE

I, . .., doswear that I will well and truly serve our
Sovereign, King George the Fifth, Emperor of India, in
the office of . . . and that ‘I will do right to all manner of
people after the laws and usages of India, without fear or

favour, affection or ill-will.
' ’ So help me God.

He is required by the Royal Instructions® to be vigilant
that the policy of Parliament as set forth in the Preamble
to the Govermnent of India Act, 1919 ‘is constantly
furthered alike by his Government and by the local Gov-
ernments of . . . Presidencies and Provmces He is also
required by the same Instructions to do everything that lies
in him, consistently with the fulfilment of bis responsibilities

made this subordination apparent with his fis{, F.ord Murley with
his persuasiveness’,—Mr. J. Ramsay Macdonald, The Government
of [mim . 57.

L See 7we Gazetle of India, June 11, 1921, pp. 850-51 Notifivation
No. 1552, Jone 8, 1921.
v * See Appendtx N.
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to the Crown and Parliament for the welfare of the
Indian people, that the administration of the central
subjects may be carried on in harmony with the wishes of

the people as expressed by their representatives in the.
Indian Legislature, ¢ so far as the same will appear to him

to be just and reasonable.’ )
" We have stated above the specific powers and duties of

the Governor-General. We now propose to

::::_gg::r‘;l describe the constitution and functions of his
in Council. Bxecutive Council and to = discuss the powers

vested in the Governor-General in Council ! as,
we must bear in mind, the Government of India is

conducted ¢ not by an individual but by a Committee. No:

"important act can be taken without the assent of a majority

of that Committee.’ 2

14 The Governor-General in Council is often described as the
Government of India, a description which is recognized by Indian
legislation ’.—Iibert, The Government of India, p. 202,

According to Sir C. Ilbert, ‘ the Governor-General in Council, as
representing the Crown in India, enjoys, in addition to any statutory
powers, such of the powers, prerogatives, privileges, and immunities
appertaining to the Crown as are appropriate to the case and con-
sistent with the system of law in force in India. ... . The Governor-
Geuqral in Council has also, by delegalicn, powers of making
treaties and arrangements with Asiatic States, of exercising juris-

diction and other powers in foreign territory, and of acquiring and '

ceding territory '.—Ze Government of India, p. 203,

See also in this connection Comparative Administrative Law

by Mr. N. N. Ghosh, pp. 252-53.
% Lord Curzon’s speech on the occasion of a dinner given by the

United Service Club, Simla, oo September 30, 1905, —ZLord Curzon

in India,_vol. it, p. 299.
Contmu.ing,,L_ord Curzon said in the course of his speech :—
* The Viceroy is constantly spoken of as though he and he alone

. were the Government, This is of course unjust to his colleagues,

who are equaily responsible with himself, and very often deserve
the credit which he unfairly obtains. On the other hand, it is

" sometimes unfair to him; for he may have to bear the entire res-

ponsibility for administrative acts or policies which were partici-
pated in and perhaps originated by them. . . . The Viceroy has g0
nore weight in his Council than any individual member of it."

The last sentence in the quotartion is, as Mr, Ramsay Macdonald
puts it, *a fanciful exaggeration of the Viceroy's weakness.' !

/
I
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The constitution of the Executive Council of the
Evolution of Governor-General has been aitered from time to
the Exect-  time. The Council as originally constituted by
;ifv‘chfouncil the Regulating Act of 1773 consisted of four
Governor- members named in the Act.? The number of
General. councillors was reduced by Pitt’'s Act of 1784 to
three, of whom the Commander-in-Chief of the Company’s
forces in India for the time being was to be one and to
have precedence in Council next to the Governor-General.2
The Charter Act of 1793 fixed the number of members at
three and provided further that if the offices of Governor-
General and Commander-in-Chief were not united in the-
same person, which might be allowed undsr an Act of
1786, the Commander-in-Chief might be a member of the
Louncil of Fort William, if specially appointed so by the
Court of Directors, and that, if so appointed, he should
have rank and precedence next to the Governor-General.?
The Charter Act of 1833 authorized the appointment of
four ordinary member$ and one extraordinary member of
Council.* The Comménder-in Chief was to be the extra-
ordinary_ member of Council, so appointed. Of the
‘ordinary members, three were to be recruited from the
Company’s service, but the fourth member were to be
appointed from outside the service. The duty of the
fourth ordinary member had been confined entirely to”
]eg15]atlon till 1853 when he was made, 11nder the Charter
Act of that year, a ¢ full executive member’ and thus placed
on the same footing with the other ordinary members of
the Council. The number of the ordinary members of the
Council was increased to five by the Indian Councils Act of

' The East India Company Act, 1773, Section 10; P. Mukherji's
Lonstitulional Documents, vol. i.

2 The East India Company Act, 1784, Section 18, ib/d.

:37The Charter Act of 1793, Section 32; P. Mukherji's Constitu-
lwual Documents, vol. i. .

* The Charter Act of 1833, Section 40, ibid.
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1861 which also continued the provision of the Act of 1833
relating to the appointment of the Commander- in-Chief
as an extraordinary member.? [t fmther enacted that
whenever the Council \\'ou]d meet in ‘Madras or ‘Bombay,

“the local” Governor “would- be another extraordinary

member of the Council.? The Indian Counciis Act of

1874 ° authorized the appointment of a sixth ordinary-
~member to the Counzil for pubiic works purposes, but

the power given by this Act was not always exercised.
An amending Act * passed in 1904 removed the restriction
that the appointment of the sixth ordinary member should
be only for public works purposes. The Government of
India Act, 1913,5 fixed the maximum number of the ordi-
nary .members at six and provided for the appointment
of the Commander-in-Chief as an extraordinary member.
Tt re-epacted the provision, referred to above, that when-
ever the Council would assemble in any province having
a Governor, the latter would be another extraordinary
member of the Council. Thus the Council before the
Reforms consisted ordinarily of six ordinary members and
‘the Commander-in-Chief as an extraordmary member
thereof.
Under the existing Act® the Council is to consist of such:
. number of members as the Crown may think fit to-
Its present  appoint. Thus the statutory limitation on the
consiitu- . . . .
tion. nmnber of its members, which existed previously,
has now been removed. This has been done

" obwou:.’ly in pursuance of the recommendations both of the

authors of the Joint Report and of the Joint Select

1 The Indian Councils Act, 1861, Section 3 ; P. Mukherji's Cous!:lu-
tional Documents, vol. i.

2 The Indian Councils Act, 1861, Section 8, ibid. - -
3 Section 1.

* Ibid,

3 Sections 36 and 37.

" Section 36 (2) of the Act.
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Committee. The changed relations of the Government of
India *with provincial governments,’ write the authors of
_the Joint Report, ! * will in themselves materially affect the
volume of work coming before the departments, and for this
reason alone some redistribution will be necessary. We
would therefore abolish such statutory restrictions as now
exist in respect of the appointinent of members of the
Governor-General’s Council so as to give greater elasticity
both in respect of the size of the Government and the dis-
tribution of work.” The Joint Select Committee also recom-
mended 2 that the limitation on the number of the members
of the Executive Council should be removed; that three
members of that Council should continue to be publicservants
or ex-public servants having not less than ten years’ experi-
ence in the service of the Crown in India; and that one
member of the Council should have definite legal qualifica-
tions which might be gained in India as well as in the
United Kingdom. Accordingly it has been provided in the
Act ® that three at least of the members of the Council
must be persons who have been in the service of the Crown
in India for not less than ten years, and one must be a
" barrister of England or Ireland, or a member of the
Faculty of Advocates of Scotland, or a pleader of a High
Court in India of not less than ten years' standing. If'
any member of the Council other than the Commander-in-’
Chief is at the time of his appointment in the military
service of the Crown, he must not, so Jong as he continues
to be a member, hold any military command or be employed
in actual military duties. If the Commander-in-Chief is a
member of the Council, he must have, subject to the
provisions of the Act, rank and precedence in the Council

1 Para. 271. . .

2 The Joint Select Committee's Report on Clausc 28 of the Govern-
ment of India Bill.

3 Section 36 (3).
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next to the Governor-General.? The -Council, as at 7
present constituted, consists of seven memberq including

the Commander-in-Chief who is no longer to be regarded ]
as an ‘extraordinary member, since the classification of

members as ordinary and extraordinary, which formerly
é}isted, has been abolished by the present Act, 2 There
are now three Indian members on the Council. The increase
in the number of the Indian members to three has been made
in pursunance of the recommendation of the Joint Select
Committee that ‘not less than three members of the
Council should be Indians.’® It may be noted here that
there is nothing in the Act to prevent all the members of

-the Council from being Indians, provided, of course, they

© Satisfy the statutory requirements stated above. The Act

distinctly lays down that no native of British India, nor any
subject of His Majesty resident therein, shall, by reason
only of his religion, place of birth, descent, colour, or any
of them, be disabled from holding any office under the
Crown in India.* It will only require a bold effort of
statesmanship to Indianize the Council completely. We
may note, however, in this connection, as the Joint Select
Committee has remarked, that * the members of the Council
drawn from the ranks of 'the public servants will, as time
goes on, be more and more likely to be of Indian rather
than of European extraction.’® It need not perhaps be
stated here that these questions will not at all arise when
India will attain full Dominion status.

The members of the Council are appointed by the Crown

. on the adv:ce of the Secretary of State and -usually hold

1 Section 37 of the Act.
2 Thid,

2 Jomt Select Committee Report on Clavqe 28 of the Government of
India Bill.

* Section 96 of the Act.

® See the Report of the Joint Select Committee on Clause 28
of the Government of India Bill.
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-office for a term of five years.? Every member of the

Council other than the Commander-in-Chief is paid a
salary of Rs. 80,000 per annum. This is also the maximum
amount payable to him under the Act. The salary of the

-Commander-in-Chief is one hundred thousand rupees a

year. 2 It need not, perhaps, be said that these salaries
are paid out of the revenues of India.

A_men}be_:_-_pf_ the Council is appointed to be its Vice-
Procedure .l?rgsident by the Governor-General. The Council
followed at meets in such places in India as the Governor-
mectings General in Council appoints. At any meeting

-of the :
‘Governor-  of the Council the Governor-General or any other

General’s 10 rson presiding and one member of the Council

Council. .
other than the Commander-in-Chief may exercise

all the functions of the Governor-General in Council. In case
of difference of opinion on any question brought before a
meeting of the Council, the Governor-General in Council is
ordinarily bound by the decision of the majority of those
present, and, if they are equally divided, the Governor-.
‘General or any other person presiding has a second or casting

11t may be noted here that any member of the central exccutive
‘Council other thaun the Commander-in-Chief (or any member of a
Provincial Executive Council} may be granted leave of absence
under medical certificate for a period not exceeding six months.
The member retains his office during his absence arid on his return
and resumption of his duties is entitled, to receive balf his salary for
the period of his absence, But if his absence exceeds six months,

his office must become vacant.—Section Rt of the Act, .
Since the above was written, Section 86 has been amnended. See

Appendix O.

A temporary vacancy in the office of a member of the central
Executive Cbuncil other than the Commander-in-Chief, or of a
member of the Executive Council of a Governor, may be filled by the
Governor-General in Council, or a Governor in Council as the case
may be.—Section U2 (1) of the Act. But the Secretary of State
ay prohibit the filling of a temporary vacancy in the central Execu-
tive- Council. And if a temporary appointment has already beqn
made, it must be cancelled ns soon as the Governor-General is
informed of the desire of the Secretary of State.

 This is also the maximam payable under the Act,
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vote. ' Batif, as has been seen before, any measure is
proposed before the Governor-General in Council whereby
the safety, tranquillity or interests of British India, or of
any part thereof, are or may be, in the judgment of the’
Governor-General, essentially afiected, he (i.e. the Governor- -
General) may overrule the majority if they dissent from his-
view and act on his own authority and responsibility.? In’
" every such case any twe dissentient members may require.
that the matter in dispute and the fact of their dissent be;
reported o the Seccretary of State. The report must be'
sent together with copies of any minutes which may have
_been recorded on the subject by the members of the
Council. > [t may be noted here that the Governor-General
cannot, under his overruling power, do anything which he
could not lawfully have done with the concurrence of his
Executive Council. * If the Governor-General is absent
“from any meeting of the Council owing to indisposition or
_any other cause, the Vice-President, or, if he too is absent,
../fhe senior member other than the Commander-in-Chief
present at the meeting presides thereat.® The person
presiding “has the same powers as the Governor-General
would have had if present. But if the Governor-General
happens to be at the time at the place where the meeting is
held, any act done at the meeting requires his s}gnature.
if he is in a position to sign it. If, however, he refuses to
sign the act, it becomes null and void. During the absence
of the Governor-General on tour a member in charge of .
a Department may call together an informal meeting Of
his colleagues to discuss an important or emergent case,
the result being reported to the Governor-General. ¢ All
orders of the Governor-General in Council must be issued

1 Section 41 of the Act. t [bid.

3 lbid. - * Ibid.

B Section 42 of the Act.

# Resolution on the Report of the Government of India Secretariat
Procedure Committee.—Vide The Gazette of India, September 18, 1920
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in the name of the Governor-General in Council, and must
be 51gned by a Sccretary to the Government of India, or
otherwise; as the Governor-General in Council may direct.!
An qrder 50 s;gned cannot be called into question in any legal
proceedmg * The Governor-General has been empowered
by the Act to make rules and orders for the more conveni-
ent transaction of business in his Council. 2 Any order
made, or act done, in accordance therewith must be regarded
as the order or the act of the Governor-General in Council. 4

Under the present system, which was first introduced by
Th; present Lord F:anning and which we shall have occasion to
executive describe in detail later, the business of the
geel:::;tof the (}overnor -General in Council is distributed among
Government Vvarious Departments somewhat on the lines of the
of Indla. British Cabinet. Euach member of the Council is.
in charge of one or two Departments of the administration,
the Viceroy keeping usually the Foresign and Political
Department in his own hands. ‘The work of the Council
has been variously distributed from time to time. The
existing divisionn of business among the different Depart-
ments was made by the Governor-General by an order
dated April 11, 1923.5 There are at present nine Depart--
ments—(i) Foreign and Political, (ii) Railways and Com-'
merce, (iii) Industries and Labour, (iv) Education, Health '
and Lands, (v) Army, (vi) Home, (vii) Legislative, (vm)l
Finance, and (ix) Ecclesiastical. The member in charge!
of the Department of Railways and Commerce holds charge
also of the Ecclésiastical Department, and the Governor-
General himself, as stated above, administers the Foreign
and Political Department.

1 Section 40 of the Act.

& Ibid.

3 Ibid.

* 1bid.

% Vide The Englishman (Dak edition), April 13, 1923.
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The Foreign and Political Department deals with

questlons relating to external polities, frontier
The Foreign tribes, and Statesin India.! It also exercises
?)ggf:::,l,t:,:l control over the general administration of
Ajmer-Merwara, the North-West Frontier Pro-

vince and British Beluchistan. This Department, according

to Sir George Chesney,? is ‘the most importantand perhaps
the most laborious of all.” Describing the varied nature of

the work usually done by an officer of this Department,

‘Lord Curzon said in one of his parting speeches ? :—¢ The
public at-large hardly realizes what the Political (i.e. an

officer of the Political Department) may be called upon to

.do. " At one moment he may be grinding in the Foreign

~Office, at another he may be required to stiffen the

administration of a backward Native State, at a third he
may be presiding over a jirga of unruly tribesmen on the
frontier, at a fourth he may be demarcating a boundary

.amid the wilds of Tibet or the sands of Seistan. There is

no more varied or responsible service in the world than the

- Political Department of the Government of India.’ In the

.course of another speech* he stated, * The work of the

Foreign Department is unusually responsible, and . . . it*

-embraces three spheres of action so entirely different and:'

requiring such an opposite equipment of principles and,
knowledge as the conduct of relations with the whole of

the Native States of India, the management of the frontier

provinces and handling of the frontier tribes, and the|

“offering of advice to His.Majesty’s Government on practij'

cally the entire foreign policy of Asia, which mainly o
wholly concerns Great Britain in its relation to India.”

"The Foreign Department also *deals with questions of

t Vide The Imperial Gazelteer of India vol. iv, p. 21.
* Indian Polity, p. 124.

3 Lord Curzon in India, vol. ii, p. 304.

* {bid., p. 317.



THE GOVERNMENT OF INDIA 285

ceremonial, and with matters relating to the Indian Orders.’
In respect of this Department the Viceroy is, in the words
of Lord Curzon, in the exact position of an ordinary
member of Council. He is assisted in his work by two
Secretaries, one Foreign and the “other Political, two
Deputy-Secretaries, one Under-Secretary, one Assistant
Secretary and a number of other officers.

The Army Department transacts ! all business * connected
with the administration of the Army, the
formulation and execution of the military policy
of the Government of India, the responsibility -

The Arm}
Department.

for maintaining every branch of the Army, combatant and
non-combatant, in a state of efficiency and the supreme
direction of any military operations based upon India.’ It
is "also “concerned with the administration of the Royal
Indian Marine and the Royal Air Force in India, * in so far
as questions requiring the orders of the Government of
India are concerned.’ 2 © The Commander-in-Chief has dual
functions in India: he is both the chief . executive officer of
the Army and, by custom, the Army Member of the
Viceroy’s Executive Council. He is thus the sole military
adviser ot the Government of India. ~ Besides, he adminis-
ters the Royal Indian Marine and the Royal Air Force in
India.® He is assisted by a Secretary, who is now a civilian,
a Deputy Secretary, an establishment officer and two
Assistant Secretaries. The Secretary, like other Secretaries”
in the civil Departments, is a Secretary to the Government
of India and has the constitutional right of access to the
Governor-General.* He represents the Army Department
in that Chamber of the Indian Legislature of which the
Commander-in-Chief does not bappen to be a member.

*See pp. 51 and 52 of The Army in India and ils Evolution,
1924, published by the Superintendent, Government Printing, India.

% bid., p. 54, :

3 [bid., p. 52.

s fbid,, p. 54.
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The Governor-General in Council exercises the same
authority over the administration of the Army as he does
in respect of the administration of other Departments of the
Government.! As it is 2 recognized liability of the Govern-
ment of England to ome, in a grave emergency, to India’s
assistance with the armed forces of the Crown in England,
the British Government and its representative, the Secretary
of State for India, claim to have ‘a special responsibility and
authority in regard to the military administration in India."?

The Secretary in the Military Department of the India
- Office is the chief adviser of the Secretary of State on
JIndian military questions.® He is usually an officer of the
rank of Lieutenant-General recruited from the Indian-
Army.* He is assisted by one first grade staff officer
-selected also from the Indian Army.5 He is expected to
visit India during the tenure of his office that he may keep
in touch with the current of Indian affairs. Besides, a
retired Indian Army officer” of high rank is usually
appointed to the Council of India.®

The Home Department 7 deals with all business connected
The Home wit_h‘ the general internal administration . C{f
Depariment, Dritish India.  Internal politics, Indian _C1v1l

Service, law and justice, jails, police and a
number of other subjects including the administration of
the Arms Acts and of the penal settlement of Port Blair in
the Andaman Islands are within the jurisdiction of this
Department. As most of the subjects dealt with by this
Department are under the administration of local Govern-
ments, the work of the Home Department is, toa large
- extent, the work of supervision, direction and control.

3 The Army in India and ils Evolulion, p. 50.

2 fbid. 3 fbid.

4 fhid.

s 1bid,

8 Jbid.

? Vide The fmperial Gazelicer of fudia, vol. iv, p. 23,
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The member in charge of this Department is known as
the "Law Member. If a Bill introduced into
z‘;‘:t{;’f;:'r‘:_' either Chamber of the Indian Legislature is
ment. referred to a Select Committee of the Chamber,
. the Law Member, if he is a member of the
‘Chamber, must be the Chairman of the Committee. Even
if he does not happen to be a member of the Chamber, he
has the right of attending at, and taking part in the delibe-
rations of, the meetings of the Select Committee.! The
chief functions of this Department are to prepare the drafts ,
-of all Bills introduced into either Chamber of the Indian '
Legislature, to assist the other Departments of the Govern- '
ment with legal advice when necessary, and to examine the '
pr0]ects of legislation of local Governments when they
‘are referred to the Government of India, or the Acts passed
}_)y lo'caIA ‘Leglslatmes. The Department is also consulted
before any statutory rules having the force of law are
issued. _
The Depart- This Department deals 2 with all work connec-

ment of - o9 with railways, shipping, trade and commerce
Railways ) . - i .
and including fariffs, import and export regulations,

Commerce.  gtatistics, life assurance and actuarial work.

The Department of Industries and Labour ? is concerned

The Depart. with labour legis]ation inter-provincial migra- -
ment of tion, Factor:es Act, International Labour Orga-

Industries ntzatlon, Petroleum and Explosive Act, patents,

and Labour. de51gns and copyrights, steam-boiler and electri-

ctty leglslatlon stores, geology and minerals, printing and

statlonery, civil aviation, meteorology. development -of

industries (central aspects), Posts and Telegraphs, Public
Works, and Irrigation.

’
4

! The Legislative Assembly Standing Order 40 and the Council of

State Standing Order 39.
Z The Governor-General’s Order, dated Simla, April 1], 1923.

3 1bid.
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This Department ! deals with education, land revenue, civil

veterinary, agriculture, forests, central research
The Depart-

ment of on above subjects, botanical survey, famine,
Education, control of food-stuffs, external emigration, Sur--
{_i;ﬁ(';; aid ey of India, Medical Services and Public Health,

Zoology, local self-government, libraries and
records, archaology and museums. I
The Finance Member of the Government of India is in

charge of the Finance Department. ‘This Depart-
The Finance
Depart. .. R .
ment. administration of central finance; with some

supervision of provincial finance ; with questions
relating to the salaries, leave and pensions of public
officers; and with auditing and accounts, currency, banking,
exchange, Mints and the public debt of India. A separate
branch of this Department, known as the Military Finance
Department, deals with all matters relating to the financial
administration of the Army.2 Subjects like customs, salt,
opium, excise and stamps are administered b'y'a Board of

Revenue working as a part of this Department. It is the

duty of the Finance Member to keep expenditure within
legitimate limits. He has to examine, from the financial
point of view, any scheme or proposal brought before the
Governor-General in Council, which is likely to involve the

ment is mainly concerned with the general. .

expenditure of public money. He is, so to speak, the’

'guardian of public revenue. He is the Chairman of the
Committee on Public accounts, to which we havé referred
before. His_ annual financial statement, known as the
Budget, is looked up to with great eagerness, not unmixed
with anxiety, throughout the country.3

! The Governor-General’s Order, dated Simla, April 11, 1923.
2 Vide The Imperial Gazelleer of India,'vol. iv, p. 25.
+? Describing the work of this Department Sir Malcolm Hailey
(sometime Finance Member) said in the course of one of his speeches
in the Legislative Assembly as follows :—

‘We have to explain wha; we have done with the money voted
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We shall now describe the manner in which the business
of the Council is transacted. During the adminis-
How the C. .

" Council tration of the East India Company, every case,
:r?ﬂi‘:;' the however unimportant, was supposed to be placed
sysﬁem. - before all the members of the Government, and

to be decided by them coliectively. As Sir
William Hunter vividly describes,? ‘under the Company
every case actually passed through the hands of each
Member of Council, circulating at a snail’s pace in little
mahogany boxes from one Councillor's house to another.’
“'The system involved, ' said a former Member of Council, ‘an
amount of elaborate minute writing which seems now hardly
conceivable. The Governor-General and the Council used

_ta perform work which would now be disposed of by an
Under-Secretary.’? The work of the Council enormously
increased in all directions as a consequence of the policy
pursued by Lord Dalhousie’s Government and the necessity
of changing the old cumbrous method of doing business
collectively was keenly felt. Lord Canning abolished the °
old method and introduced? a beginning of the present

by the House-during the past year. We have to explain whether our
anticipations of revenue have been fulfilled or not. We have to
explain to it (i.e. Assembly) why and how in any particular case we
have exceeded the grants made to us. We have to lay before the
House a very complete scheme of operations, not only of revenue and
expenditure, but of ways and means finance for the coming year,
We have to justify this to the House, and we have to chtain practi-
cally every penny of it in the form of a direct demand for a grant.
. . . The second branch of my Department is concerned with such
matters as financial rules, financial regulations and relations with the
Provincial Governments. . . . Then comes a very important branch,
I mean that relating to what we call pure finance, that is, all those °
questions relating to the provision of ways and means, the adjustment |
of remittance transactions, the paper currency issue, the raising of /
Ioans, and the provision of every day finance by means of Treasury |
Bills, advances from the Bank and the like’, ~Vide Legisfative
Assembly Debales, pp. 1768-69 ; January 19, 1922,

v The Earl of Mayo (Rulers of India Series), p. 81. Read in
this connection Chapter Il of that book,

® lbid.

3See Indian Polily by Sir George Chesney, p. 123,

19
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@

* Departmental " system, under which each member of the!

Council is placed in chargé of one or more:
introduc- :
tiomof the  Dranches of the administration, only 1mportant
* Depart. matters being referred to the Vi iceroy, or to the |
:;,‘:::;L whole Council. The arrangement made by Lord

Canning was at first informal and was a matter of
private understanding within the Council. It was legalized
under the Indian Councils Act, 1861, which empow.vve.red1
the Governor-General, as we have seen before, to make
rules and orders for the more convenient transaction of
business in his Council, and provided that any order made
or act dope in accordance therewith should be regarded as
the order or act of the Governor-General in Council.

The system as subsequéntly developed has been thus_
described by Sir John Strachey 2 ;— * Although the
separation of departments in India is less complete than in
England, and the authority of 2 member of Council much
less extensive and exclusive than that of an English
‘Secretary of State, the members of Councii are now
virtu'ally Cabinet ministers, each of whom has charge of one
of the great departments of the Government. Their
‘ordinary duties are rather those of administrators than of
councillors. The Governor-General regulates the manner
in which the public business shall be distributed among
them. He usually keeps the Foreign department in his
own hands. . . . While the-member of Council takes the
place of the English Secretary of State, there is in each
department a Secretary holding a position analogous to
that of a permanent Under-Secretary in England., It is
the duty of this secretary to place every case before the
Governor-General or member in charge of his department,
in a form in which it is ready for decision. He submits

1

1See Section 8 of the Indian Councils Act, 1861—P, Mukherji’s
Docuwments, vol.i.
2 India, Jts Administration and Progress (1903 ed.), pp. 60-6L.
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with it a statement of his own opinion. In minor cases the

member of Council passes orders which are final. If the

matter be one of greater importance, he sends on the
papers, with his own orders, to the Governor-General for
his approval.  If the Governor-General concurs, and thinks
further dxscussmn ‘unnecessary, the orders are issued. If
he does not concur, he directs that the case shall be brought
before the Council, as in England an important case might
come before “the_Cabinet.”.” The duty rests upon the
secretary, apart from his reSpon51b1]1ty towards the member
of Council in charge of the department, of bringing

personally- to the knowledge of the Governor-General
‘every matter of special importance. All orders of the

Government are issued in the name of the Governor-General

in Council.’ ¢

The practice now in vogue ? is substantially the same as

described above. The Council meets nsually
once a week, but special meetings may be held

at any time, if necessary. The meetings are not
open to the public., The members of the Council cannot act
otherwise than in Council, or ¢ by the implied authority of the

Governor-General in Council.’ TUnder the rules of business

laid down by the Governor-General, minor maltters relating

to a Department are disposed of by the member in charge

of the Department, without being brought before the

Viceroy or the Council. All important questions, and

specially those in which two Departments fail to come to

an agreement or a local'Government' has to be over-

ruled, are referred to the Viceroy. He may himself pass

orders in respect of such cases or may refer them to

the whole Council. ¢ The statutory rules framed under

the Government of India Act require,’ says an official

The present
sysiem.

. Y8ee in this connection also The Earl of Mayo, by Sir W]lham
Huater, pp. §3-84. -
* Vide the Fifth Decennial Repori, p. 53.
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communique,? ¢ that every case, which in the opinion of the
member in charge of the department to which the subject
belongs is of major importance, shall be submitted by him .
to the Governor-General with the orders proposed by him.’
And lest there should be any case of omission to refer an
important matter to the Viceroy, there is an additional -
safeguard provided ¢ through the position occumed by the
Secretaries to the Government of India who, while they
are Lbar«ed with the duty of secing that the rules of
business are duly observed, are at the same time given a
status independent of the. members with the right of
referring at their discretion any case at any stage for the‘
‘Governor-General’s orders.” 2  Sir Thomas Holland, who
was once the member in charge of the Department of
Industries, was practically censured by the Governor-
General in Council and had to resign his membership of
the Viceroy's Executive Council for his failure to submit a
matter of public importance to the Governor-General before
he issued orders thereon in the name of the Government
of India. The facts 3 of the case are as follow:—
Four persons, namely, C. S. Waite, Rai Bahadur Sukhlal
Karnani, J. C. Banerji and H. Stringer, were
The Muni- . .. :
tions Frau¢ charged with conspiring to cheatin regard to
Caseandthe the supply of a quantity of wire rope to the
:&;sg%:ation Muonitions Board in August, 1918. While the
Thomas trial was proceeding, Sir Thomas Holland
{{,‘;‘,’,"2?,;5“. decided to withdraw from the prosecution, and
tutlonal sig- jssued orders accordingly, on the ground that if
nificance. the prosecution of Karnani “and Banerji were
proceeded with, widespread commercial and industrial

* The communique was issued on August 28, 1921, by thc Govern»
ment of India in the Industries Department on the ‘ Munitions
Fraud Case.'

2 See the communique on ‘‘The Munitions Fraud case,” dated
August 28, 1924.

3 fbid.
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,lﬂterests would be seriously affected by reason of the
as."ocmtzon of these persons with various business concerns,
’hamly of a Swadeshi character, and that the Government
considered that it was preferable that these men, though
guilty, should escape punishment rather than that a large
number of innocent persons should suffer loss. Intense
agitation followed the withdrawal both in India and in
England. Thereupon the Government of India in the
Industries Department issued a'lengthy statement reviewing
the whole case. It made it clear therein that it was
impossible to justify the withdrawal in this case on the
specific grounds given, and emphasized that withdrawal
from a prosecution on the ground that a section of the
financial or commercial community would suffer from a
conviction was inconsistent with the principles on which
justice should be administered and called for the most
emphatic repudiation from the Government. The Govern-
ment also took the strongest exception to the suggestion
that it might be preferable that men though guilty should
escape punishment rather than that a large number of
innocent persons should suffer loss. Continuing, the
Governor-General in Council stated that Sir Thomas
Holland had committed an error of judgment in failing to
submit the matter to the Governor-General. Sir Thomas
Holland himself expressed his deep regret at his omission
to invite the attention of the Governor-General to the case
during the period of its reconsideration or to take his
instructions before issuing orders in modification of the
previous decision favouring prosecution. No reaponsibility
attached in th:s case to the Secretary in the Indl‘lbtl‘leS‘;
Department, since the matter had been placed outside }"SY
jurisdiction by a special resolution of the Government of
India passed in February, 1921.

Questions raising important administrative issues or
laying down general policies are invariably settled in the

‘\_
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- . o s ese
whole Council. In case of difference of opinion onany !

tion the vote of the majority prevails, subject, of course,
The Royal the power of the Governor-General to override
Commission the majority in special cases. In case of an
upon equality of votes on both sides, the Governor-

Decentrali-

zation General or any person presiding has a casting
ou the ~

transaction vote.

of the basi- We close this topic with an extract from the
ff‘fe:;(::‘_" Report of the Royal Commission upon Decent-
General jn  ralization in India. The reader will find in this
Coundil. extract a most detailed and interesting, and at the
same time a most authoritative, description of the manner in
which the business of the Governor-General in Council is
transacted and also of the procedure of work in the Imperial
Secretariat. ! '

‘In regard to his own Department, each Member of
Council is largely in the position of a Minister of State,
and has the final voice in ordinary departmentdl matters.
But any question of special importance, and any matter in
which it is proposed to averrule the views of a local
Government, must ordinarily be referred to the Viceroy.
This latter provision acts as a safeguard against undue
interference with the local Governments, butit necéssarily
throws a large amount of work on the Viceroy. In the
year 1907-8, no less than 21-7 per cent- of the cases which
arose in, or came up to, the Home Department, required
submission to the Viceroy. The Home Department is,
- however, concerned with questions which are, in a special
.degree, subject to review by the Head of the Government,
and we believe that in other Departments the percentage of
cases referred to the Viceroy is considerably less, Any
‘matter originating in one Department which also affects
another must be referred to the latter, and in the event of

* Report-of :the Royal Commission upon Decentralization in India
(1909), vol. i, paras. 19-22.
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the Departments not being able to agree, the case would
have to be referred to the Viceroy. |
*The Members of Council meet periodically as a Cabinet
—ordinarily once a week—to discuss questions which the
Viceroy desires to put before them, or which a Member,
who has been overruled by the Viceroy, has asked to be
referred to Council. The Secretary in the Department
primarily concerned with a Council case attends the Council
meeting for the purpose of furnishing any information
which may be required of him. If there is a difference of
-opinion in the Council the decision of the majority ordinari-
"ly prevails, but the Viceroy can overrule a majority if he
considers that the matter is of such grave importance as to
* justify such a step.
¢ Each Departmental office is in the subordinate charge
of a Secretary, ! whose position corresponds very much to
that of a permanent Under-Secretary of State in the United
Kingdom, but with these differences, that the Secretary, as
above stated, is present at Council meetings; that he
attends on the Viceroy, usually once a week, and discusses
! with him all matters of importance arising in his Department ;
that he has the right of bringing to the Viceroy's special
notice any case in which he considers that His Excellency’s
concurrence should be obtained to action proposed by the
Departmental Member of Council; and that his tenure of
office is usually limited to three years. . . . The Secre-
taries have under them Deputy, Under, and Assistant
Secretaries, together with the ordinary clerical establish-
+ ments. . . - ' .
¢ A case coming up to a Government of India Secretariat
is first of all noted on by the clerical branch of the office.
It then goes, usually, to an Assistant or Under-Secretary,

i i her
1 There are now two Secretaries—one Foreign and the oth
Political—in the Foreign and Political Department. Vide The Indian

Year Book, 1923, edited by Sir Stanley Reed, p. 26.
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-

who, if he accepts the office note, signs his name below it

If he disagrees or desires to add anvthing, he notes accord-
ingly. His work, in turn, goes to a Deputy Secretary or
to the Secretary, who acts in the samne way. A Deputy
Secretary often submits cases direct to the Member in
charge, but the puapers come back-through the Secretary,
to enable the latter to see what is going on. Secretaries
and their principal subordinates may dispose of petty cases
of a routine character on their own responsibility, but lists
of such cases go weekly to the Secretary and Member, so
that any independent action by a subordinate which iS|
deemed inadvisable may be checked. Otherwise, cases go
on to the Member in charge, and if reference to the Viceroy
or to some other Department is not required, his order is
final. This elaborate system of noting . . . is held to be
justified by the constant changes in the superior personnel
of the Secretariats and Departments in India.

‘In important cases the noles are printed, for future
reference, along with the papers to which they relate, but
these are only for confidential use in the Secretariats
themselves. The Government of India, however, submit
monthly volumes of their printed proceedings (without the
notes) to the Secretary of State. . . .’ .

We may notice here one more point in connection with

the constitution and character of the Executive
Nature of .
the Councit, Council.  The Council is not constituted, as we
its ln-espou- have seen before on the principles on which the
sible .
character. British Cabinet or the Canadian Ministry is

formed. Its members are not yet responsible
to the Indian Legislature. A vote of censure on the
Council by the Legislative Assembly, not to speak of the
Council of State, cannot drive it out of power. Thus, so
“far as its relations to the people of the  country are
concerned, it is as irresponsible now a$ it was before the
Montagu-Chelmsford changes. The Government of India
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is responsible only to the Imperial Parliament. Subject to
the ultxmate contro] of that body alone, it has indisput-
able power in respect of all matters which it considers to be
essential to the dischar ge of its responsibilities for the peace,

order and good Uovernment of India. But there is one
feature which the Council has in common with the British
Cabinet, namely, *the principle of united and indivisible
- responsibility.’ ! It has been distinctly laid
down by a former Secretary of State 2 that it
should be understood that this principle (i.e. the principle
of united and indivisible responsibility), which guides the
Imperial Cabinet, applies equally to administrative and to
legislative action: if in either case a difference has arisen,
members of the Government of India are bound, after
recording their opinions, if they think fit to do so, for the
information of the Secretary of State in the manner
prescribed by the Act either to act with the Government or
to place their resignations in the hands of the Viceroy. It
is moreover immaterial for the present purpose what may
be the nature of the considerations which have determined
the Government of India to introduce a particular measure.

In any case, the policy adopted is the policy of the
Government as a whole, and as such, must be accepted and
promoted by all who decide to remain members of that
Government.’ From this it is evident thateven if, in respect .
of a particular matter, the decision of the Government of
India is in reality the decision of a single person, namely,

the Viceroy, rather than that of the whole Council, that
decision must be supported and acted upon by the members
of the - Council, or they must resign. As we have
already stated, the proceedings of the Council are secret]
and, therefore, ‘it is not consonant with the practice

Its Unity.

; ?ee para. 34 of The /l/untagu Chelmisford Report.
bid.
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of the Government of India or with the constitutional
position on which that practice is based either to disclose
the identity or to publish the individual views of the
members of Government who have taken part in its
proceedings.’ 1 Thus, whatever differences of opinion may
exist among the members of the Council on any matter or
matters, the Council must ordinarily act as a unit on all
guestions that may arise in the Indian Legislature orin
connection with the administration of public affairs. Every
member of the Council must take the same oaths of allegiance
and of office as we have scen in the case of the Viceroy.
Besides, he has to take the following oath of secrecy.?
I, . .., doswear that I will not directly -or indirectly
) communicate or reveal to any person or persons any matter
which shall be brought under my consideration, or shall
become known to me as a member of the Executive Council
except as may be required for the due discharge of my
duties as such member, or as may be specially permitted
'"by the Governor-General.

So mrre ME GOD.”

Sectton 44 of the Government of India Act sets forth the-
-powers of the Governor-General in Council with

Eﬁ‘;;‘:u"" regard to the making of war or treaty. He
power of cannot, without the express sanction of the
the Gover-

nortionorny  Sccretary of State in Council, declare war or}
in Councit commence hostilities or enter into any treaty for’

:’;:2':" making war against any prince or state in India,”
treaty. or enter into any treaty for guamnteemg the

possessions of any such prince or state.” But’
he will not be subject to this restriction when hostilities
have been actually commenced or preparations for their
commencement have been actually made against the British

‘ Communique ’ on the Munitions Fraud Case,
2 Vld(: The (Gazelte of india, June 11, 1921, pp. 850-51.
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Government in India or against any Prince or State
dependent on it, or against any Prince whose territories.
the Crown is bound by treaty to defend or guarantee.!

- When he commences any hostilities or makes any treaty,.
he must forthwith communicate the same, with his reasons
therefdr, to the Secretary of State,

The authors of the Joint Report recommended that
" provision should be made in the Government of
ahe Comncll 7 dia Act for the appointment of members of

ecretaries. ppointment of members o

the Legislative Assembly, not necessarily elec-
ted, nor even non-official, to positions analogous to those of
Parliamentary ~ Under-Secretaries in England.? The
Governor General in Council was opposed to appointments
of “this nature as he felt that it would be inadvisable to compli-
cate the working of the Government of India in the difficult
times that were before him by an arrangement which could
not be Justxﬁed on strong grounds, but which might be mis-
construed as an attempt to introduce by a side issue the
‘ministerial system into the Government of India.? The

Joint Select Committee inserted,* however, a provision in
~ the Government of India Bill ‘to allow of the selection of
" members of the legislature who' would be able to undertake
. duties similar to those of the Parliamentary Under-Secre-

taries in England. It should be, it held, entirely at the

discretion of the Governor-General to say to which Depart-
ments these officers should be attached, and to define the
scope of their duties. This, in brief, is the history of

Section 43A of the Act which provides, as has been stated

before, that the Govyernor-General may at his discretion

appoint, from among the members of the Legislative

* See for further details Section 44 of the Government of India Act

2 The dlontagu-Chelmsford Report, para. 275,
? Government of India's Despatch of March 5, 1919, para. 121.
* Joint Select Committee Report on Clause 29 of the Gmemment

of Ind1a Bill.
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Assemntly, Council Secretaries who will hold office during .
his pleasure and discharge such duties in assisting the
members of his Execulive Council as he may assign to
them. They are to be paid such salary as may be provided
by the Indian Legislature. A Council Secretary must cease
to hold office if he ceases for more than six months fo be a
member of the Legislative Assembly.

No Council Secretary was appointed during the term of
the first Legislative Assembly. Early in 1922, a

Advaniages . . . .
and dis- resolution was moved in the Legislative Assem-
ﬁg‘t'l‘:gmges bly by Mr. R. A, Spence! (Bombay: European)

gppointment  T€questing the Government to associate members
°Sf Council  of the Legislative Assembly with the Depart-
ecretaries. .

ments of the Government of India other than the
Army and Foreign and Political Departments, in order that
they might be trained up in the ‘_administratio‘u of Govern-
ment’ and might relieve the Government members and
Se_.cre_taries of a part at least of their work in the sessions of
the Legislature. "His main argument was that such associa-
tion would enable many members of the Assembiy to see
“the inner working ? of the Government Departments.” Sir.
William Vincent ? (the then Home Member) pointed out, in
the course of his reply, the advantages and disadvantages
of the appointment of Council Secretaries.. First, such
appointments had their educative value, Non-officials, he'
said, by serving in the Secrctariat as Council Secretaries,.
undoubtedly would obtain a considerable experience of the.
administration which might be very useful to them in future.:
Secondly, such appointments would afford relief to the perma-
nent officials in the conduct of business in the Legislature.
Thirdly, the appointment of Council Secretaries would’

' See India’s leliamef;t, vol. iii . 332-40; Legislative Assem-
‘bl¥ ;’br'(l)iceedings of March 28, 1922, » PP ' §
id.
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necessarily bring the Government into closer touch with the
non-official element in the Assembly. On the other hand, the
Home Member pointed out, if the object of the appcintment
“of Counci] Secretaries was to be realized, they would have
to be chosen from the non-official members of the Assem-

-.i)-l_y.ﬁ_TNow,' he continued, ¢if the Government appointed

a Council Secretary and put him on the Government
Benches, took him into their inner Councils and showed
him the papers of the Department, he would have to
support the Government policy throughout. That is a first
essential: no one can deny that, and then the question at
once arises whether it would be possible for such a member

to discharge his responsibilities »is-z-vis the Government -

by which he is employed as well as his duty zis-a-vés his
electorate. . . . He would often be torn in two directions
by what he conceived to be his daty to the electorate and
by what he conceived was demanded of him by loyalty to
the Government. [ fear indeed that his position would
often be one of very great difficulty.” Another point to be
noted in connection with this question, said he, was whether

—

the services of the best men would be available for .

prolonged periods and whether they would sacrifice their

private careers and business to work in a Gdvernment office.

Lastly, it was pointed out that whoever would be appointed
Council Secretary would have to sever himself from the
party to which he belonged.

- "The resolution moved by Mr. Spence -was ultimately

negatived by the Assembly. The matter, it seems, stands
where it stood.

The authority of the Government of India ' over provin-
cial administration is derived ‘from the provisions of a
‘considerable number of statutes and regulations which

’-ISee para. 26 of the Reporf of the Committee on Division of
Functions.
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-specially reserve power to the Governor-General in Council,
.or require his previous sanction or.subsequent approval to
action taken by the provincial Governments.” The
Government' of India Act, 1915, vested the superin-

tendence, direction and control of the civil and

Relati i <

between the Military government of India in the Governor-
'ﬁovirﬂi- ~ General in Council and required him to pay
ment o

fndia ana  Gue obedience to all such orders as he might

ll}e.Provin- receive from the Secretary of State.? And
i3

-Govern- every local Government was required by the
ments— Act to obey the orders of the Governor-General
E::ﬂ:fn;hc " in Council, and to keep hLim constantly and

diligently itformed of its proceedings and of all
matters which should, in its opinion, be reported to him,
.or ag to which he required information, and was declared
to be under his superintendence, direction and control in
all matters relating to the government of its province.?
The substance of these provisions can be found in the
Charter Acts of the earlier days of the Company’s rule, and
specially in the Act 0f 1833.% The general principles which
governed the relations between the Government of India and
the provincial Governments in the pre-Reforms days were
laid down so far back as 1834 and 1838 in two despatches *
addressed by the Court of Directors to the Governor-
General in Council. Both these despatches related to the
Charter Acl of 1833 with special reference to its enforcement.
Among other things they contained the following i— °
* The whole civil and military government of India isin

1 Section 33 of the Government of India Act, 1915.

2 Section 45, 7bid. -

3 See Sections 39 and 65 of the Charter Act of 1833, P. Mukherii's
Documents, vol. i,

* Despatch from the Court of Directors to the Government of India,
No, 44, dated December 10, 1834, and despatch from the Court
of Directors to the Government of India, No., 3, dated March 28,
1838. Vide the Report of the Royal Commission upon Decentrali-
zation in 1ndia, 1909, pp. 22-23. -
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your hands, and for what is good or evil in the adminis-
tration of it, the honour or dishonour will redound upon
you. :

* With respect to the other powers which you are called
upon to exercise, it will be incumbent upon you to draw,
with much discrimination and reflection, the correct line
between the functions which properly belong to a local and
subordinate Government and those which belong to the
general Government ruling over and superintending the
whole, . )

* Invested as you are with all the powers of Government
over all parts of India, and responsible for good govern-
ment in them all, you are to consider to what extent, and
in what particu]érs, the powers of Government can be best
exercised by the local authorities, and to what extent, and*
in what particulars, they are likely to be best exercised
when retained in your own hands. With respect to that
portion of the business of government which you fully
confide to the local authorities, and.with which a minute
interference on your part would not be beneficial, it will be
your duty to have always before you evidence sufficient to
enable you to judge if the course of things in general is
good, and to pay such vigilant attention to that evidence
as will ensure your prompt interposition whenever
anything occurs which demands it.

¢ It was impossible for the Legislature, and it is equally
so for us in our instructions, to define the exact limits
between a just control and a petty, vexatious, meddling
- interference. We rely on the practical good sense of our
Governor-General in Council, and of our other Governors,
for carrying the law into effect in a manner consonant with
its spirit, and we see no reason to doubt the possibility of
preserving to every subordinate Government its due rank
and power, without impairing or neutralizing that of the
highest.”
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¢ Although a minute interference on your part in the
details of the local administration of the subordinate
Presidencies is neither desirable nor practicable, yet we
should hold you but ill-acquitted towards those. whose
interests are commiitted to your charge, if you should allow
to pass without comment and, if necessary, without effective
interference, any measures, having, in your opinion, an
injurious tendency either to one Pre51dency or to the
Empire at large.
The actual distribution of functions, before the Reforms,
between the Government of India and the pro-
Pre.Reforms .
distribution  vincial Governments was the result, as the
of the func- Deceniralization Commission stated,? of gradual
tions of . . . P
Government. Adminisirative evolution. Ceitain important
o . subjects like the defence of India, currency,
tarifis, general taxation, posts and telegraphs, auditing and
accounts, relations with the Native States and neighbouring
powers, and railways were retained by the central Govern-
‘ment in its own hands. And subject to the control and
direction of the central Government, the provincial
Governments were placed in charge of the ordinary internal
administration, police, justice, the assessment and collection
of revenues, education, local self-government and a number
of other subjects. But in spite of this division of functions
between the central and local anthorities and the delegation
of wide powers and responsibilities by the former to the latter,
the Government of the country before the Reforms was one-.
ZThe dominant conception that underlay the whole arrange-
‘ment was that ‘ the entire governmental system was one¢
indivisible whole and amenable to Parliament.”? Even in
‘respect of matters which were primarily assigned to them,

1 TThis extract is from the Despatch No 3, dated March "8
1838.

% Para. 45 of its Report,

3 See Montagu-Chelmsford Report, paras. 50, 90 and 120.

,



THE GOVERNMENT OF INDIA 305

" the provincial Governments were literally the * agents’ of
the Government of India.t

The control of the Government of India over the pro-
- , vineial Governments used to be actually exer-
How control . . .
was exer.  Cised in the following ways % :—
cised by the (1) By financial rules and restrictions, in-
ﬁf,';f,",,'m'en,_ cluding those laid down by Imperial depart-
: mental codes (e.g. the Civil Service Regula-
tions, the Civil Account Code, the Public Works Code,
and the like).

(2) By general or particular checks of a more purely.
adininistrative nature, which might (@) be laid down by law
or by rules having the force of law, or (4) have grown up in
practice.

(3) By prehmlmry scrutiny of proposed provincial
legislation, and sanction of Acts passed by the provmmal
legislatures. .

(4) By general resolutions on questions of policy,
issued for the guidance of the provincial Governments.
These were often based on the reports of commissions or
eommittees, appointed from time to tinie by the Govemment
of India to enquire into the working of the dep.n tments with
which the provincial Governments were directly concerned.

(5) By instructions to particular local Governments in
regard to matters which might have attracted the notice of
the Government of India in connection with the depart-
mental administration reports periodically submitted to it,
ot the proceedings—volumes ? of a local Government.

! Juint Report, para, 120. Alse see para. 44 of the Report of the
Royal Commission upon Decentralization in India.

# Para, 50 of the Report of the Royal Commission upon Decentrali-
zation in India. See also in this .connection the Report of the
Committee on Division of Functions (para. 26), and T#he Montagu-

Chelmstord Report, paras. 112-18.
3 j.e., the proceedings of the local Government which had to be

sent to the Government of Indu every rnonth.. This |s required by the
Act even now.

20
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(6) By action taken upon matters brought to notice by
the Imperial Inspectors-General.

(7) In connection with the right of appeal possessed by
persons dissatisfied with the actions or orders of a provin-
cial Government.

The position is somewhat dx&erent now as there has been
~ alarge measure of devolution of powers to the
The present provincial Governments under the Reforms’
f:;:.':: ha Scheme, though, be it noted, nothing has yeti
contralexer- heen done, as has been shown before, in law and’
cised by the
Government theory, to destroy the unitary character of ou;"
ofIndlaover constitutional system., The Government of our
local Gov- . . . :
ernments. - country