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PREFACE.

m—

A study of the Indian Constitution includes a
study of the constitutional history of India since the
advent of the East India Company. I have tried to
bring out in this book the salient features of the con-
stitutional developments in India up to the present
day. The nucleus of Indian Constitutional History is’
the Regulating Act which introduced for the first
time a form of Government for the Company’'s first
acquisitions. DBeginning from the Regulating Act
I have concluded with the Third Round Table Con-
ference which is the latest development as regards
proposals for change in the present Indian Consti-
tution. I feel therefore that I have in the course of thig
small and handy book covered the entire ground of the
Indian Constitution.

In particular, T have got to mention three impor-
tant treatises to which any writer on the Indian
Constitution has necessarily to refer. Ilbert’s “* Gov-
ernment of India " is perbaps the standard treatise on
the historical development of the Indian Constitution
till 1909. Cowell’s “ Courts and Legislative authori-
ties in India" is also important as his Tagore Law
lectures give an excellent account of the Judiciary in
India. Lastly the S8imon Commission Report Vol. 1



vi

is a mine of information regarding the working of the
constitution as is obtained since the Government of
_ India Act of 1919.

I have got to express my indebtedness to a
number of my friends who helped me in the prepara-
tion of this book. Mr. V. S. Chinnaswamy, B.A., B.L.,
was kind enough to give me a number of valualle
suggestions from his experience as a journalist.
Messrs. T. S, Ramanujam, M., LL. 8. (London) and
V. Ramaswami, M.A, B.L., rendered me great assis-
tance in completing my book to serve as a guide to
students of Indian Constitutional Law. I am also
thankful to my friends Messrs. K. V. Narasimhan, M.4.,
and 8. Ramachandran, B.4,, Dip. (Econ.) who patiently
went through the proofs and prepared the index.

Madras,

: V. S.
Dated 7-2-'33. )
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THE INDIAN CONSTITUTION

CHAPTER I
THE TBADING PERIOD OF THE EAST INDIA COMPANY.
The history of constitutional developments in India
may be broadly divided into four penods
Thkey are:—
1. The Trading period which dates from 1600 ! to
1765 A. D.

2, The period which marks the emergence ot the East
India Company as a territorial eovereign and its disappear-
ance as such, which dates from 1765 to 1858,

~ 8. The period of rule by the Crown dating'from 1858 t6
1918.

4. Lastly the period of constitutional devolution of power
from DBritish bureaucracy to Indian democraoy dating from
1019 ouwarda,

THE FIRST PERIOD (1600—1765.) |

" During the first period, the East India Company
were primarily traders. They depended for their trad-
ing privileges on the Charters of the English Crown and
in India, on the concessions granted by the Mogul
Emperor and the local Indian Rulers.

On the 31st December, 1600, Queen Elizabeth
granted a charter to the Earl of Cumberland and over
200 London merchants to trade by sea, with all coun-
tries, from the Cape of Good Hope to the Straits/a/
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Magellan for 15 years. The Earl and his associates
were incorporated in the name of the ‘‘Governor and
Company of Merchants of London, trading into the
East Indies.” The points of constitutional interest
in the Charter of Elizabeth are the constitation of the
Company, its privileges, and its legislative powers.

The only peculiar feature to be noted as regards the
constitution of the Company was that it belonged to
the class of companies known as Regulated Companies.
The members of such a Company were subject to cer-
tain common regulations and were entitled to cerfain
common privileges, but each of them traded on his own
separate capital, and there was no joint stock. The
trading privileges of the East India Company were
reserved to the members, their sons at 21 and their
apprentices, factors, and servants.

The chief privilege of the Company wags the exclu-~
sive right of trading between the Cape of Good Hope
and the Straits of Magellan. In other words the Com-
pany acquired a monopoly of trade between these geo-
graphical limits. It was not until the year 1693 that the
validity of granting such a monopoly was constitutional-
ly questioned (the affair of the Red Bridge; the East
India Company v. Sandys). But such monopolies were
quite in accordance with the ideas and conceptions
of freedom of trade of the time. ‘ :

So far as legislative powers were concerned, they
were empowered to hold a court or general assembly
and to make such laws and regulations for the better
advancement of their affairs and for the discipline and
zovernment of their own factors, masters, mariners,
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atd other officers,  apprenticea and servants, a8 were
reasonable and not contrary to English : law and
customs. The power of punishing by fine or imprison-
ment was specially included.

The period between 1600 and 1612 may be called
the period of separate voyages. Each member contri-
buted separately to the expense of each voyage and
reaped the whole profits of his subscription. After 1612
the subscribers threw their subscriptions into a *‘joint
stock "’ and thus converted themselves from a regulated
<ompany to a joint stock company. However the
nctions of the joint stock company of that time were

widely different from modern conceptions of joint stock
companies,

Of a series of Cha.rters issued after 1612 the
Charter of 1661 issued by Charles 11 is of constitutional
interest. 1t conferred new and important privileges on
the Company. The joint stock principle wasrecognised
by giving each meiaber one vote for every £5C0 subs-
cribed by him to the Company’s stock. In addition it
<conceded to them wide powers over their subjects in the
East, servants aod others ; sllowed them to have ships
of war, munitions and forts; and permitied them to
make war and peace with non-Christian subjects.

The Company had no political power whatever
antil in1669 Charles II granted to them the Island of
Pombay, over which the Company acquired adminis-
trative authority. The Company had no authority in
other parts of India and in return for the trading privi-
leges granted to them by the Mogul Emperor and local
Rulers, they paid tributes to them. In 1678 we
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find the beginnings of administration.of justice by the
Company in India. The Governor and his council at
Madras held regular courts tohearand decide petty cases.

The Charter of 1683 authorised the Company to set
up admiralty courts which could confiscate the ships
and goods of all interlopers. The matter was fought
out first in the Law Courts (East India Company v.
Sandys). .

The interval between 1692 and 1708 is of historical
interest for the following reasons :—

A new Company sprang up in 1692 and continued
attacking the privilege of the monopoly of trade of the
old Company, a monopoly which was declared illegalin
1693 by a Parliamentary resolution. After 168 the
New Company was formed in the.following manner.

~ “Mr. Montague, the then Chancellor of the Lxche.
quer, wanted two millions to extricate the State from its-
financial embarrassments. That sum, he proposed to
raise by aloan at 8 per cent. The lenders might be-
either individaals or corporations, but they were all, in-
dividuals and corporations, to be united in a new core
poration, which was to bs called the General Society.
Every member of the General Society, whether indivi-’
dusl or corporation, might trade separately with India
to an extent not exceeding the amount which that
member had advanced to the Government. But all the:
members or any of them might if they so thought fis,
give up the privilege of trading separately, and unite
themselves under a Royal Charter for the purpose of
trading in common. Thus the General Society was, by
its original 'constitution a regulated company; but it
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was provided that either the whole Soclety or-any pari
of it might become a joint stock company.” . s

The Charters granted under Act of 1698 mcorporat-
ed the General Society as a regulated company and.
most of the subscribers to the General Society as a joint
stock company under the name of “ The English Com-.
pany trading to the East Indies.” The constitution of
this company was similar to that of the old company..
Tke New Company could make bye-laws and ordinances
and enjoyed other privileges like the Old Company.

A stracge difficulty arose soon. It was found that
the Old Company had captured the New Company by
subscribing a major portion of the capital of the New
Cowmpany. This led to a climax. .Both companies
were soon convinced that they must come to an under-
standing and amalgamate.

The amalgamation of the Companies was eflected
in 1702 through the mediation of Liord Godolphin and
by moeans of an Indenture Tripartite to which Queen
Anne and the two Companies were parties and which

“embodied a scheme for equalizing the capital of the two
Cowpanies and for combining their stocks. The amal-
gamatcd Companies carried ontheir trade in the name
of. ‘The United Company of Merchants of England
Trading to the East Indies.” In spiteof this coalition,
difliculties arose in carrying out the arrangement of 1702
and it became npecessary to look to Parliament for
assistance The assistance was given after requiring from
the English Company a farther loan of nearly a million
sterling. In consideration of this advance the privi-
leges of the Company were continued to 1726 and Lord
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Godolphin was asked 8o cement the differences that gave
difficulties. Lord Godolphin’s award was given in 1708
and in 1709 the Compa.nies terminated their separate
existence. ‘

The period between 1708 and 1785 from the point
of view of constitufional development may be passed
over. It might be noted that in 1726 municipalities were
established in Calcutta, - Bombay, and Madras, and
Mayors’ and other courts were set up in these places.
The Governor and the five senior members of the coun-
cils were to be Justices of the Peace and were to hold
Quarter Sessions four times in the year with ]unsdxc-'
tion over all offences except high treason.’

When in 1759, the Twenty Four Parganas and in-
1760, Burdwan, Midnapore and Chittagong were ceded
to the Company by the Nawab of Bengal to be held and
administered under the sovereignty of the IMogu}
Emperor and subject to payment of revenue, the Com-
pany acquired more power than mere trading privileges.
The grant of the Diwaniin 1765 marks the dawn of the
period of territorial sovereignty of the East India Com-:
pany. The Compauy became more or less the de facto
sovereign over Bengal, Bihar and Orissa, with anominal
submission to the Mogul Emperor, - -



CHAPTER IT

THE SECOXD I'ERIOD—THE REGULATING ACT
AXD THE AMENDING ACT

The second period marks an important phase of the
history of the East India Company when they graduo-
ally threw off their trading cloak and emerged
as a territorial sovereign. Once the Company began to
taste the powers of territorial sovereignty, they rapidly
increased their territorial possessions by conguests and
annexations, by confiscations and treaty srrangements
with Native Rulers, 8o that by 1855 nearly the whole
of India and Durma came wunder their authority.
Gradually, beginning with the Regulating Act, we find
Perliamentary contrcl and interference steadily increas-
ing, nzéil in 1858 the Crown took direct control of
its Indian possissions.

Grant of the Diwani and after:—It wasin 1765
that Shah Alam granted the Diwani or the fiscal
administration of Bengal, Bihar, and Orissa. The grant
of the Diwani increased the antherity of the Governor-
in-Conncil of Fort William. The collection of revenus
and the administration of civil justice were transferred
fo him, while the Nizamath department of police and
criminal justice remained with the Nawab,—an arrange-
ment known as the double Government of the Nawab
and the Company. At first the collection of revenue
was left in the hands of the Indian officers of the
Nawab, subject to the indiferent supernsxon of the
Governor and his English officers.

.
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The great events of 1765 produced immediate
results in England. The Directors in England thought
they had struck a gold mine when the Diwani was
granted. They, raised the dividend from 10 to 12 per
cent. when as a matter of fact their financial position
was actually in jeopardy. :

At the same time the Government of Bengal was
frightfully stained with corruption. The officers of the
Company traded on theirown accounts and by bribery
and corruption amassed large fortunes and * Tke Indian
Nabobs, ”’ as they were called, when they returned to
England, were the Fords and Rockefellers of the times.
This gave rise to public criticism in England and more=
over “ constitutional questions were also raised as to
the right' of a trading company to acquire in its own
account powers of territorial sovereignty.”” The
intervention of Parliament was demanded.

. These evils were exposed by committees of Parlia-
men$ that were appointed to enquire into the affairs of
the Company. - In spite of certain changes produced by
legislation on the recommendations of those committees,
the pecuniary embarrassments of the Company did not
come to light and the Directors went on declaring divi-
dends at the rate of 12 and 12} per cent. A% last the

.crash came. In 1772 the Company found itself on the
‘verge of bankruptcy and approached Lord North’s Gov-
ernment for a loan of a million pounds sterling. Lord
North took advantage of this sitnation to introdumce
radical changes of governing the Company’s Indian
possessions.
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Two acts were passed in 1773, ‘By one of these
the Ministers met the company's financial embarrasss
ments. The other was thaf, commonly known as the
Regulating Act.
~ Constitution of the Company before the Act wa.s
passed :—In England the Company was governed- by
the Charter of 1698, slightly modified later by legisla-
tion of 1767. There was a -Coury of Directors and a
General Court of Proprietors. Every  holder of £500
stock had a vote in the Court of Proprietors but the
possession of £2,000 stock was the qualification for a
Dxrector and the whole of them were re-elected every
year.

In India, the Governors and Councils of the three
chief Settlements or Presidencies of the Company were
independent of each other and absolute within their res-
pective limits, subject only to the distant and intermit-
tent supervision of the Directors-in England. Each
Governor had with him a large Council of 12 to 16
senior servants of the Company, who were also the heads
of subordinate factories. The Government of the Presi-
deney was vested in the Governor and his Council
jointly and everything was decided by the majority vote.
. AtthePresidency towns, Civil Justice was adminis-
tered in the Mayors’ Courts and Courts of Request,
Criminal Jostice by the Justices of the Peace in the
Petty and Quarter Sessions. In 1771, the Directors
having resolved to stand forth as diwan, directed the
Governor-in-Council of Fort William to undertake the
Government of the Diwani  territories through the

" agency of his own Enpglish servants. In pursuance of
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this direction, s Board of Revenue was created consisting
of the Governor and members of the Couacil of Fort
William and the Treasury was removed from Moorshe-
dabad to Calcutta. The supervisors of the revenue be-
came the * Collectors’ and their Indian assistants were-
styled the “Diwans”. Provincial courts were established
in each collectotship, one called the Diwani or the Civil
Court and the other Fanjdari or the Criminal Court.
Superior Courts” were established at the chief seat of
Government called the Sadr Diwani Adalat and the Sadr
Nizamat Adalat. These Courts derived their jurisdic-
tion and authority from the ' Mogul Empetor They
were the Company’s courts, not the King’s courts.” -
Provisions of the Regulating Act:-(1) By the
Regulating Act the qualification to vote in the Court of
Proprietors was raised from 500 fo £ 1,00) and was
restricted to those who had their stock for twelve
months. - The Directors instead' of being annually
elected, were to sit for four years, a quarter of thelr
number being annually renewed.
" (2) The Civil and military Government of Bengal,
Bihar and Orissa was vested in a Governor-General and
" four Councillors. They were named in the Act and
they were to hold office for five years and were not re~
movable in the mean time, except by the King on the
representation of the Court of Directors. By the Act,
the supremacy of the Bengal Presidency over the
Madras and Bombay Presidencies was definitely declared.
-The Governor-General and Council were to be governed
* by the majority vote and the Governor-General had &
* casting vote..
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(3) Liberal salaries were provided for the respon=
sible servants of the Company, so that they might noﬂ-
be tempted o take bribes or trade privately.

" (4) The Governor-General and his Council were tQ-
act under the orders of the Court of Directors and keep-
them constantly informed of all matters relating to the
interests of the Company-. The Court of Directors i in
turn were required to submit to the Treasury all copxeq-~
concerning the management of the Company’s revenue,
within fourteen days after receivin [ partxculars from the
Governor-General and Council.

(5) Far more important than the changes above-
mentioned’ introduced by ‘the Act, was the establish+
ment by the Crown of a Supreme Court at Fort William.
consisting of a Chief Justice and 3 other Judges who.
were to be barristers of at least five years’ standing.
Civil, Criminal, . Admiralty and Ecclesiastical jurisdic-
tion was conferred on the Supreme Court. The Court.
was declared to be at all times a Court of Record and
Court of Oyer and Terminer and Jail delivery in and for-
the town of Calcutta and the factory of Fort William
and the factories snbordinate thereto. And it was to-
have “full power and authority to hear and determine
all complaints against any-of His Majesty’s subjects for-
crimes, misdemeanours, or oppressions .and also - to-
entertain, bhear and determine any suits or actions.
whatsoever against any of His Majesty’s subjects in
Bengal, Bihar and Orissa and any suit, action or com-
plaint sgainst any person employed by or in the service-
of the company or any of His Majesty's subjects.” . .- ;
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The Governor-General and Council were exempt
from the jurisdiction of the Supreme Court to hear or
-determine any indictment or information against them
for any offence, not being treason or felony and furtker
they could not be arrested or imprisoned in any suit or
-action in the Supreme Court. .

. So far as the native inhabitants of Bengal, Bihar
-and Orissa were concerned, suits might be filed against
them in the Supreme Court with their consent.
An appeal against the order or decision of the
“Supreme Court was to lle to the King-in-Council in
England. .

(6) Another 1mportant provision was the Governor-
‘General and Council were to have power *to make
‘regulations for the good order and civil government of
‘the possessions of the Company.'"” The Regulations so

framed were to be registered and published in the
.Supreme Court with the assent of the Court sub]ect to
rejection by the King-in-Council.

Defects of the Act:—The Regunlating Act Wwas soon
-found fo contain many defects of a grave and seuous
nature. They were:—

(1) The constitution of the Council —As was
-pointed out, the Council contained four members and the
-proceedings of the Council were determined by the

majority vote, with a casting vote in the hands of the
President. In the regime of Warren Hastings, he found
‘in the firs§ two years, he was rendered absolutely
‘powerless and thwarted at every instant by a majority
against him. This seriously undermined the position of
-the Governor-General,
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. (2) The control of the Governor-General and Coun-
cil over the other provinces was very ineffective as was-
evident by the wars waged with the Mahrattas and
Hyder by the Bombay and Madras Governments.

(3) But the most serious defect in the Act was with-
regards to the Supreme Court. It bas been pointed out.-
that Warren Hastings had established provineial courts
in each district with final appellate jurisdiction if the-
Governor-General and Council. The precise relation
between the Supreme Court and the Company’s courts-
was not touched at all in the Act, The authority of
the Delhi Emperor was formally recognised by the-
Company and slthoughthe Delhi Emperor wasa mere
figure head, the Company could breathe as much life as
possible into the figure head. Thus, pn the one hand:
the Supreme Court claimed to have authority, as if was
established by Royal Charter to hear appeals against-
the highest Court of the Company. The Governor-
General-in-Council, on the other hand, evaded the
restrictions of the Act and began to pass regulations-
for the mofussil Courts without submitting them to the-
Supreme Court for approval and registration. Accor-
dingly, whenin 1780 the Governor-General-in-Council
passed gome regulations and in 1781 revised and codified-
all the previous regulations, he purported to do so under-
the powers which heinberited from the Mogul Empetor.
The Supreme Court refused to recognise them, -

Further the Supreme Court claimed jurisdiction
over the native population. The term * British Subject”
without any proper explanation gave room to construe-
the term very widely by the Supreme Court. . The-
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<quarrel on this point beiween the Supreme Cozrt azd
the Supreme Council culminated in what wis known as
the Cossijurah case, in which the Sheri and his officers
while attempting to execule & writ cn a Zamindar were
-driven away by the Company’s sepoys. The action cf the
Council was not disapproved by aunthorities ia England,
-and that meant a discomfiture to the Sapreme Court.

. Nextly, the jurisdiction of the Supreme Court over
the English and Native officers in matfers of revenune
-gave rise to bitter differences.

Lastly, the right claimed by the Supreme Court to
-try actions azainst the judicial offcers of the Company
‘for acts done in the execntion of what they believed, cr
said they believed, to be their legal duty gave rise ¢o
another serious difference. The gquestion aross in the
Patna case.

Thus these were the serious defects in the Regu-
lating Act which led to difficulties, but at the sams
time the Act undoubtedly marks an important stage ia
the administration of the Company.

The Amending'Act of 1781 :—Some of the qnes-
tions which created difficulties on account cf the defects
of the Regulating Act were settled after a Parliament-
ary Enquiry Ly the Amending Act of 1781,

(1) The Governor-Gerneral and Council of Bengal
were nob to be subject, jointly or severally to the jaris-
diction of the Supreme Coart for any act coanselled,”
ordered, or done by them in their public capacity. Thig
exemption did no$ apply to orders afecting DBritish
subjects.
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(2) The Supreme Court was definitely deprived of
any power to interfere with matters concerning revenue
and its collection by the Company'sofficers.

(3) The appellate jurigdiction of the Governor-
‘General and Council in provincial cases was recognised
and confirmed and an appesal against their decision was
to lie to the King in Council

(4) The Act of 1781 contained a prowsxon which
marks & phase in the history of Indian leglslatmn
The Governor-General and Council were empowered to
frame regulations from time to’ time for the provincial
Courts and Councils. Copies of the regulations were to
be sent to the Secretary of State and the Court of
Directors. These regulations were subject to dis-
allowance or cancellation by the King in Council but
they were to remain in force unless disallowed within
two years. The regulations made by the Governor-
General and Council were not required to be re"xstered
in the Supreme Court.

Thus several changes were made by the Amend-

ing Act to temedy the defects of the Regulating
Act.



CHAPTER III

THE SECOND PFRIOD—Contlnued

We shall divide out. course of study of the 2nd
period into two broad divisiong—1ztz, (a) the powers.
of the Governor-General-in-Council and tha local Gov-
ernors in Council. on the executive side. (b) the
legislative powers of the Governor-General-in-Councit
and the local Governors in Council daring the 2nd
period. This method of division will serve to clarify
ideas and also give a succinct idea of the development
of Indian Legislation apart from the executive powers
of the Government. A mass of details can be sifted
and studied more methodically and further as the 3rd
period and 4th periods aim at greater demarcation of’
the executive and legislative machinery, the conti
nuity of the thread of onr study willy be maintained-
unbroken, - ' '

“The poweré of the Governor-General-in-Council and local
Governors tn Council on the executive side. ©

It has already been noted that before the passing
of the Regulating Act, the Governors and Councils of
the three presidencies were independent of each other-
and exercised their powers absolutely. The grant of
the Diwani increased the authority of tke Governor in
Council of Fort William and the Company got the right
of collection of revenues and the power of administer-
ing civil justice, while the Nizamuth Department of
Police and Criminal Justice remained with the Nawab-
of Bengal. In 1771 the Directors resolved to stand
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forth as Diwan and the administration of the Diwani |
Department passed. into the hands of the Englisk

officers of the Company. Warren Hastings after the.
resolution of the Company td stand forth as Diwan,
re-organised the whole system of revenue collection, and
edministration of justice, established revenue ¢ouncils,

set up civil and criminal Courts throughout the Dlwam
territory. :

- -

’ After the Regulatma det. -
The Regulating Act, we have seen, appomted a
Governor-General and a Council of four members and a
separate Supreme Court was established by Charter of
the King. The. whole Government of Fort William
and the Diwani territory of Bengal, Bibar, and Orissa
was vested in the hands of the Governor-General and
his Council. Further, we have seen $hat the Governor-
General-in-Council had superintending authority over
the other Presidencies by the Regulating Act and how
this superintending authority proved ineffective. We
have also noted in the preceding chapter the conflicts,
that arose between the Supreme Court and the Govet-
nor-General-in-Council, and how far the defects of -the
Regulating Act were remedied to a great extent by the
Amending Act of 1781. The Amending Act as has
already been seen, 'while retaining the dependence of
the Governor-General on tbe vote of his Council, made
the Governor-General and his Council free from the
jurisdiction of the Supreme Court in all matters coun-
“selled, ordered, or done by them in their official capa-

. city, except in the case of orders affecting British
. subjects.

2
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The number of the Governor-General’s Executive
Council was reduced to threa by Pitt’s India Act, of
whom the Commander-in-chief was required to be one.
Thus the Governor-General’s position was strengthened
by the reduction in the Executive Council. The dead-
locks which were harassing Warren Hastings could be
avoided by this wise move.

The same plan of Government was extended to the
other presidencies of Madras and Bombay. The Gov-.
grnor’s Council consisted of three members. But the
superintending authority of the Governor-General-ins
Council was defined more -clearly. In transactions
with Indian Rulers, as well as in matters relating to war,

Fea.ce, or revenue, the local Governors and Councils were
[placed under the control of the Governor-General-in-
Council, without whose permission nothing should be
done. We have also seen the formation of the Board
of Control and the Gomnnttee of Secrecy by the Pitt’s
India Act. ' -

In 1786 an Act was passed which gave the Governor-
General very wide powers. If empowered the Governor-
General in special cases to over-ride the majority of his

. Council and act on his own responsibility. This Act
, was passed for the benefit of Lord Cornwallis who was
appointed the Commander-in-chiet-of the Company’s
forces,as well as the Governor-General of Bengal. This
over-riding power armed the Governor-General with an
extraordinary weapon which marked him as real a head
of the Government, as an independent ruler. But this
power has rarely been used though it continues to the
present day. The Governor-General having thus been
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placed in a pedestal of power and importance, the Council
hag always tried to follow his wishes. The exercise. of
this power in 1879 by Lord Lytton to abolish partially
the import duty on English cotton goods is a note-
worthy instance. With the introduction of the Port-
{olio system, there is very little room for difference of
opinion between the Governor-General and his Council,
as the work of the Executive Government has become
separated and put in sole charge of each of the members
of the Executive Council and only the most important
matters are referrel to the Governor-General or dealt
by the whole Council.

Until the passing of the Charfer Act of 1833 the
structure of the Executive Government remained un-
tltered after 1786. No important material alteration
was made in the system of the then existing Executive
‘Government of India by the Charter Act of 1835, Only
it stressed and effected the unification and centraliza-
tno.n_gf*t'he whole governmeut of Inma But the Act
is important, “Lecause for the first time the ledlslatxve‘
‘fanction of the Governor-General-in-Council was differ-
-entiated purély from his executive function. Thus the
“civil and military Government was expressly vested in
the Governor-General and his Council, who were to be'
styled as “The Governor-General of India in Council”
and this Council was increased by the addition of a
fourth membcr called the Legislative or Law Member,
who was not to act as a Member of Council except for
‘legi:lative purposes. Thus when the Governor-General
sat in Council for discussing legislative measures, the
‘Governor-General-in-Council was said to be the Governor-
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General in Legislative Council. In order to enable the
Governor-General %o have proper control over the other
presidencies, the unwieldy presidency of Bengal was to
be divided into two presidencies each under a Governor
and Council, but this provision was suspended by the
Act of 1835; in its stead a Lieut. Governor was ap-
pointed over the North-West Provinces. Bengal re-
mained under the administration of the- Governor
General-in-Council till 1834. The Governor-General was
given discretion to fix up the members of the councils of
the other presidencies and had power even %0 suspend
the councils.

. The Charter Act of 1853 anthorised the appoint-
ment of a separate Governor for Bengal distinct from
the Governor-General. The Act also provided that al-
ternatively a Lieut. Governor might be appointed
unless and until a separate Governor was appointed.
Until 1912 a separate Governor for Bengal was not
appointed ; and Bengal remained under a Lieut. Gover-
norship from 1854-1912, )

The Act of 1854 empowered the Governor-General-
in-Council with the permission of the Court of Directors
and the Board of Control to take any part of the terri-
tories for the time being in the possession of the Easé
India Company under his direct management by procla-
mation. ' Previously, newly conquered territories were
constantly added to the existing presidencies. This in-
creased the existing presidencies to unwieldy dimensions.
In particular Bengalbecame too over-grown. By the Act
of 1854, this difficulty could be avoided and the
Governor-General-in-Council could take direct manage-
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ment of, or provide for the administration of any pa.rﬁ of
the Company's territories. In exercise of this power, the
Governor-General-in-Council appointed Chief Commis-
sioners over Assam, Burma, Central Provinces, Coorg
and transferred to them such powers a8 he did not wxsh
to retain in his own hands.

The Government of India Act, 1858, closes the
chapter of the territorial sovereignty of the East India
Company and transferred the administration of the
Indian possessions of the Company direct to the Crown.
From now a new leaf in the page of the history of India
has been turned. ‘Queen Vicloris, in consequence of the
Act, was proclaimed Empress of India. The proclamation
read out to thousands of assembled multitude was couched
in terms of rare felicity and struck a happy note which
went straight to the hearts of the millions of India
From vow the Governor-General became the cheroyl
of India.

The Legislative Power) of the Governor-General-
in.Council and the local Governors in Council
during the 2nd Period,

We shall just recapitulate and note down briefly
the legislative powers of the Governors-in-Council and
the Governor- General-in-Council until 1784,

The Charters gave certain vague powers of legislation
to the Company to maintain their factories and affairs
in good order. The English traders had carried their
own laws with them and the Moghul Emperor did not
interfere with the internal affairs of their settlements.
1% was only in 1726 local legislative power was granted
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which was applicable not only to English men but
also to inhabitants of towns, places, and other factories
under the Company. The Charter Act of 1753 re-
/ afirmed this power of local legislation to Governors and
Councils of the settlements.
The grant of the Diwani in 1765 gave a distinet.
’source of legislative power to the Company. In pur-
suance of this power Warren Hastings set up revenue
.councils and provincial courts in the Diwani territory.
The Regulating Act empowered the Governor-General
in Council to make rules and regulations for the good
and civil government of the Company’s settlements, but
required that such rules and regulations should be
approved and registered by the Supreme Court. ,
We have seen how the omission to point out the
relation of the Supreme Court with the Company’s
courts gave rise to dificulties and how in 1780 a con-
flict arose between the Governor-General-in-Council
and the Supreme Court over some regulations, which
the Governor-General in Council made for the provin-
cial courts, but did not have them registered. The
Amending Act of 1781 rectified matters by conferring
on the Governor-General-in-Council power to frame
regulations for the provincial courts and revenue
councils free from the supervision or veto of the.
Supreme Court. Such regulatxons were ordinarily sub-~
ject to amendment or dxs&llowance by the Klng within.
two years. - .
~ So far as the presndencles of Bombay a.nd Madras'.
Were concerned the Regulatmo Act did not touch or
aﬁect the legxslatxve a.nthonty “of the Govemors m'

e g~ s was



THE SECOND PERIOD 23

Conneil, although in matters of peace and war, they
were placed under the direct superintendence of the
Governor-General-in-Council of Bengal, Thus the
Governors in Council were passing separate laws free
from the control of the Governor-General-in-Council, by
the powers conferred to them under the Charter Acts
of 1726 and 1753. Tke Regulating Ack only required
tha local Governors in Council o dutifully submit their
orders and ordinances to the Governor-General-in-Coun.
cil, but the Governor-General-in-Council was not ngen
any power to modify or disapprove them.

Thus we see that after 1781 the Governor-General-
in-Council possessed two distinct powers of legislation,
viz., one granted by the Amending Act, and the other
under the Regulating Act.. The Regulating Act em-
powered the Governor-General in Council $o make rules
and ordinances for the settlements and other factories
which were subjest to the jurisdiction of the Supreme
Court. The Amending Act gave the Governor-General-
in-Council powers to make rules and regulations for the
provincial courts and revenue councils free from any
check by the SBupreme Court. This duality gave rise $o
the presidency and mofussil system of judiciaries. In
1793 one of Lord Cornwallis's regulations bad provided,
that sll previous regulations enacted for the internal
government of the British territories of Bengal should be
compiled into one Code. This revised Code, as well as
previous regulations, though purported to be done undeg
the Amending Act, far exceeded the scope given by the
Act and naturslly agsin & conflict arose between the
- Rupreme Coury and the Governor-General-in-Councils



24 THE INDIAN CONSTITUTION

| Therefore Parliament in 1797 passed an Act, giving
retrospective validity to all such regulations, but re<
quired that regulations made thereatter by the Governor-
General-in-Council “ affecting the rights, persoms, or
property of the natives, or of any other individuals who
might be amenable to the provincial courts of justice,
should be registered in the judicial department, and
formed into a regular Code and printed, with translae
tions in the country languages.” Copies of such regun-
lations were to be sent to England.

An Act of - 1800 established a Supreme Court in
Madras as in Bengal. .

“ An Act of 1807 gave the Governors and Conncxls

at Madras aud Bombay powers of making regulations,
subject to approval and registration by their respective
Supreme Courts and Recorder’s Courts, and appointing
Justices of the Peace.”” Even though this Act directed
the Governments of Madras and Bombay to submit
copies of their regulations to the Governor-General-in-
Council, the latter did not appear to have had any cons
trol over their legislation. .
. ~ The Charter Act of 1813, while asserting the sove-
reignty of the British Crown over the Indian possessions
for the first time, did not affect the legislative powers
of the Governor-General-in-Council and the Governors-
in-Council of the various presidencies. Only it required
that copies of -all regulatxons should be lald before
Parliament. - ~

- Thus with powers to leglsla.te independently, the
three presidency Governments went onmaking regulas
dions, until in 1833 the system of law became a  very
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complex and ‘confusing skein. “ At that date there
were five different bodies of statute law in force in India™
They were:—(1) The whole body of statute law as in=
troduced by the Charter of George I which apphed to
presidency towns,

(2) English Acts subsequently passed.

(2) Regulations of the Governor-General-in-Council
(from the revised Code downwards to Regulahons passed
till 1833).

(4) Regulations of Govemor-m-Counml of Madras
from 1802—34. :

(5) The Regulations of Governor-in-Council of
Bombay,

Thus to introdoce into such a cobweb of legal
system any degree of order became a Herculean task.
To clear the Aegian stables and to improve matters,

“the Act of 1833 made radical changes in the legislative
powers of the Govenors-in-Council.

The Governments of Madras and Bombay were
drastically deprived of their powers of legislation and the
Governor-Generul-in-Council was exclusively vested with.
power to make laws for the whole of the Company's
territories. The local Governments could only recom-
mend legislative measures o the Governor-General-in+
Council. Thus the first radical change effected by the

_ Act of 1833 was the concentration of legislative autho-
xity in the hands- of the Governor-General-in-Council
The Governor-General’s Council was. strengthened by
the addition of a Legislative or Law Member, who was
not tosit with the Council excepf : for legislative pur-
poses and ithe Governor-General-in-Council with the
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Law Member became the Governor-General in Legisla-
tive Council. Thus for the first time, India had a Legis~
lative Council. Moreover *“ The Indian Law Commis-
/sion” was appointed to enquire into the jurisdiction,
powers, and rules of the existing courts of justice and
police establishments and to codify the penal and pro-
cedure laws. The nature and operation of laws, civil or
criminal, written or customary, prevailing in the Indian
territories was also to be examined by the Law Com-
missioners.
The Legislative Council of 1833

1+ The powers of the new legislature were of the
widest character. It could repeal, amend, or alter any
laws or regulations which for the time being, were in
forcein the Indian territories. It could pass anylaws
gubject to only certain wide exceptions. Liaws made
under the powers given by the Act were to be subject
to disallowance by the Court of Directors acting through
the Board of Ccntrol,

It was expressly laid down, that Parliament had
the power to legislate directly for India and to repeal
"Indian Acts, and Indian Laws were required to be laid
before Parliament. In other words the supremacy of
Parliament was definitely declared. _

. Laws made by this legislature were henceforth
to be known a3 Acts and were. to have the srme forca
and effect as Acts -of Parliament and registration or
publication " in- any coart of 1ustxce was: deﬂmtely
declared not necessary.! 4 £
2. ; Thus the Act of 1833 madetwmmportant ch&nﬂ'es.
tLe first being the concentrabion of legislative power ig
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the Governor-General-in-Council, and the second being-
the -establishment of a central though tudlmenta.rr
legislatare. :

Defects nf the Act of 1833 B

The esta.bhshment of a‘ ceztral leglslature at~
Bengal was an inefficient machinery for legislating
throughout the whole of the Company's territories’
which was rapidly growing. The Council was smalk
and consisted of members from the Bengal Civil Service.
Naturally it was an impossible task for them to- make-
laws for the other presidencies with singularly divergent.
customs, manners, and laws, prevailing in them, from a
distance. The result was that soon a cry of discontent:
arose from the othes presndencxeu that their mterest&
were not guarded, ‘ . MY

The Act of 1853

This resulted in further alterations being effected
by the Act of 1853. The composition of the legislature-
was changed. The fourth, * Legislative or law Mem-
ber, "’ became an ordinary member with power to vote in’
the executive meetings of the Council, The legislative
council was enlarged by the addition of six more mems-
bers. Thus on the whole the strength of the Governor-
General's Legislative Cfouncxl was ma.de twelve. and the- .
twelve members were i—

.- l The Govetnor-(}enoral Cn e e e

2. The Commander-in- Chlef BT 2

.+,.3- . The Goyernar-General's executive councxl!ors .

¢4 - R Chief Juﬂhwf QUBonge) (i L .lL c. by

vl“ el L T
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5. A puigne Judge . e 1
6. Representative members from Bengal, Bombay,
Madras, and North-West Provinces eon 4

The presence of at least six members including the
focal representative was necessary fo form a quoraru.
Bills passed by the Council required the subsejuent
assent of the Governor-General to be put into force as
Acts,whether the Governor-General was present or not
at the time of the passage of the bills.

The Law Commission appointed by the Act of 1533
had ceased to exist before 1853. The moving force of
the Commission was Liord Macaulay and with his de-
partare from India it ceased to function properly.

The legislative council as established by the Act
|-of 1853 modelled its proceedings on that of Parliament
and began to show an inconvenient degree of independ-
-ence. The business of the council took an elaborate
character and the whole procedure was like that of an
Indian House of Commons. Discussions became oral
instead of being in writing as before. Select commitiees
examined the bills. The sittings of the council were
\public and the proceedings were officially announced.
If began to assume the character of a miniature repre.
sentative assembly. It was never the intention of Par-
fiament to create a representative assembly in India-
The Council proved rather inconvenient when it dis-
cussed -and criticised the measures of the executive
Government., '

Moreover even the constitution of the Legislative
Council as affected by the Act of 1853 was far from
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sadisfactory so far as the other presidencies were con-
cerned. Such a small council with a solitary member
to represent each presidency and having the odds
against the preponderance of representation of Bengal,
could not adequately legislate for the whole of the
Company's territories. It was impossible for a single
legislative council to handle matters with sufficient ex-
perience and information. " Last, but not least in the
defects of the constfitution, was that the legislative
council consisting of only English men legislated for
Indians. This naturally created utter discontent. Then
came the cataclyem of the Great Indian Mutiny and al}
was ckanged. The Mutiny closes a Chapter of Indian
history.



" CHAPTER IV
'THE THIRD PERIOD 1858—1919

The famous Mutiny of 1857 gave the death blow to
‘the East India Company. Indian administration was
-directly taken by the Crown and there was the famous
rproclamation of Queen Victoria following the Govern-
ment of India Act, 1858. The Act declared, that India
'was thence-forthto be governed directly byand in the
‘name of the Queen and her successors, technically called
the Crown. The Government of India was to be carried
through one of the principal Secretaries—to be called the -
‘Secretary of State for India,who embodied in himself the
jpowers of the Board of Control and the Board of
Directors.
The Secretary of State was to be assisted by a
-council of 15 members,8 of whom were to be appointed
by the Crown and the rest to be elected by the Directors
-of the East India Company. The members were to
hold office during good behaviour, but were liable to be
removed on an address by both Houses of Parliament.
"The power of filling vacancies was vested in the Crown
for Crown appointments and in the council itself as to
others. The council was an advisory body to the Secre-
tary of State. It was charged with the duty of conduct-
-ing the business transacted in the United Xingdom on
Uaehalf of the Government of India and the. corres-
pondence with India. The Secretary of State had power
.to overrule his council. .
The Government of India Act of 1809 and the
Council of India Act of 1876 gave powers to the Secre-
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tary of State to £ill in all vacancies in his council. The
period of office of the council was fized as ten years,but
special members could continue. The Government of
India Act, 1915, reduced the strength of the council to
7 and the Government of India Act of 1919 fixed the
minimum st 8 and the maximum as 12 and the penod
-of office to five years. - :

Thus the Government of Indla Act, 1858, is our
starting point during the third period and now we shall
follow our old procedure of considering under separate
heads,the changes in tbe Executive Government and in
the legislative councils in that penoa.

. Changes in the Execuhve Government in the ,
Third Period

The form of Executive Government, that had
gradually taken shape during the second period and pass-
-ed under the direct administration of the Crown under
the Government of India Act of 1lo5S, did not under
go any material change during the third period until in
1909, when the Minto Morley Reforms were introduced.
The Acts of Parliament that were passed in the interval:
touched the executive only in matters of small details,
a8 for example, the composition of the Executive Coun-
<il, reorganisation of the civil service, the military and
" the navy, etc. The Acts of Parliament were mostly in

relation to the legislative functxons and the 1udxcml
gystem, .

The Indian Council Act of 1861 modified the con-
etitution of the Governor-General’s Executive Council.
A fifth ordinary member was added to the Governor-
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General’s Executive Council. Of the five members, three
were required to have served for ten years in India under
the Company or the Crown, and one was to be a barrister
or an advocate of five years’ standing. The Commander-
in-chief could be made an extraordinary member. The
Governor-General wasempowered to invest himself with
all the powers exercisable by the Governor-General-in
Council in case of his absence from headquarters.

We then pass on to the Act of 1870 which contain-
ed two provisions of considerable importance. One of
them repeated and strengthened the power of the
Governor-General to overrule the Council, and the other

nabled any Indian to be appointed to any office, place
or appointment in the civil service, notwithstanding
that he had not been admitted to that service by
competitive examinations in England. This resulted in
the formation of the cadre of statutory civilians, which
in course of time was superceded by the Provincial
Civil Service. This was the beginning of the Indianisa-~
tion of the services.

The Indian Councils Act of 1874 enabled a sixth
member of the Governor-General’s Council to be
appointed for public works purposes.

Although a Legislative Council came into being by
the Indian Council's Act of 1831, it has been over and
over again affirmed, that the final control and direction
of the affairs of India vested with the Home Govern-
ment. The supremacy of Parliament over Indian affairs
has remained absolute. Thus in 1870 when Lord
‘Mayo’s Government, as a whole, protested at being re-
quired to pass the bills which ultimately became the
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Indian Contract Act and the Evidence Act, Gladstone’s’
Government insisted upon the absolute responsibility of'
Parliament and said:==" The Government established’
in India is (from the very nature of the case) subordi-
nate to the Imperial Government at Home. Andno
Government can be subordinate, unless it is within the-
power of the Superior Government to order what is to-
be done or left undone, and to enforce on its officers,:
through the ordinary and constitutional means, obedi-
ence to its direction as to the use which they are to-
make of official position and power in furtherance of:
the policy which has been finally decided upon by the’
advisers of the Crown.” Again in Northbrook’s time,’ ]
when the Government of India attempted to assert its
independence in fiscal matters, the Imperial Govérn-i
ment emphasised upon its absolute subservience to
its orders and forced it tocarry out its own policy.
In 1878 when a member of the Madras Executive Coun-
cil moved an ameadment, which had been rejected by
the Government of India, to a bill in the Madras Legis-
lative Council, his action was criticised as constitution-
ally improper by the Secretary of State. The debate
on * Cotton Duties*’ in 1894 gave rise to' another occa-
sion when the Imperial Government forced its own
policy upon the Government of India. Thus the1
_ Government established in India was one and indivisible,
with the Government of India at the helm of affairs and
standing absolutely responsible to Parliament for the
government of India as a whole.
We have seen that the process of centralisation

was started by the Act of 1833, *This process ard the’
3 .
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rigidity of official control reached the climax at the
‘time of Liord Curzon. Provincial administrations were
considerably hampered by the financial and administra=-
tive restrictions imposed upon them. They were given
practically no scope and no free hand in the exercise of
their discretion in their administrations. Moreover
there was a certain amount of aloofness between officials
and the people which led to much discontent.

As a measure of meeting these difficulties, the
Decentralisation Commission was appointed. The Com-
mission made investigations of the relations between
the Central and the Provincial Governments and be-
tween the latter and authorities under them. They sub--
nmitted their Report in 1909 and in the Report they
recommmended a number of measures which would give
more elbow room to the local Governments to act. The
'Report suggested a relaxation of the control of the
Central Government. The change in detail recom-
mended by them was carried out by a series of Govern-
ment orders and Resolutions between 1910 and 1917.
The scope of action of the Provincial Governments was®
visibly enlarged and the control of the Central Govern-
ment was consideratly relaxed so that the Provincial
Government had a free hand to act in many matters.

We now come to the Minto Morley Reforms. Asa
result of the liberal policy of the then Governor-General
and the Secretary of State an important Act was
passed by Parliament in 1909. - This marked the period
of the beginning of constitutional Government in
India. It augured well for the future growth of res-
ponsible Government. The Act introduced changes
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Loth in the composition and powers of the Indian
legislative councils. Also it effected the following
<changes in the Provincial Executive Governments. By
section (2) of the Act power was given to raise the
number of members of the eXecutive councils of
Madras and Bombay to & maximuwm of four, of whom
two at least must, at the time of the appointment,
have Leen in the service of the Crown for a period
of twelve years. Moreover, for each executive council,
a Vice-President was required to be appointed from
among the members to preside at the mneetings and
generally to act for the Governor in his absence. The
Governor-General was suthorised to establish an Execu-
tive Council for the) Lieut.-Governor of Bengal and
one each for other Lieut.-Governors, in the latter
<case, subject to disallowance by either IHouse of Parlia-
ment. When in pursuance of this power an executive
council was proposed for the United Provinces, the
House of Commons vetoed it.

The liberal policy pursued by the Government to
associate Indians with the service of the Government
{ed to the appointment of Mr. Sinha (afterwards Lord
Sinha) in 1909 to the post of Law Member in the
‘Governor-General's Council. This appointment carried |
& step further the policy adopted in 1907, when two
Indians were appointed to the Secretary of State's
Council. .

The intimate relation between the British subjects
in Tndia and the Crown in England was vividly brought
out at the Delhi Durbar of King George V on the
12th Decewber 1911. “ The event was unprecedented
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in the history of British India.” Never before had an
English King worn his Imperial Crown in India. Indeed,
never before had a British sovereign set foot on the
Indian s0il,”* The event was a magnificent and notable
one: and at the Durbar were announced two great
administrative changes ; viz., ( 1) the remodelling of the
partition of Bengal; (2) the fransfer of the capital of
India from Calcutta to Delhi.

1. .In 1905, the huge province of Bengal was bifur-
cated into two Lieut Governorships. The re-arrange-
ment united the .old Provinces of Bengal and formed
them into a Presidency under a Governor and Council.
It created a Lieut. Governor in Council over Behar and
Orissa, and Assam was placed under a Chief Commis~
sioner. These changes were carried out in the Procla~
mation issued under powers already granted by previous
Acts and partly by provisions of the Act of 1912.

, 2. The Government of -India despatch which re~
commended the transfer of the seat of Government from
Calcutta t0 Delhi in order that the Central Government.
should not be connected with any Provincial Govern-
ment, emphasised the necessity of larger Indian clement
to be associated in the government of the country and
indicated, that the future development of the Indian
constitution should germinate from a gradual evolution
of self-government in the provinces, until at last *“ India
‘would coansist of a number of administrations, autonoe
ous in all provincial affairs with the Government of
ndia ordinarily restricting their functions in matters of
Iroperial concern.” When this passage gave rise to the
interpretation in some quarters that the scheme of
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governmernt aited to introduce an administration on
the model of Colonial Grovernments, the Secretary of
State repudiated it.

The admittance of the Indmn mgredxent in the
participation of the government of the country was &
graduoal process. But we have noted that with the forma-
tion of the Provincial Civil Service and the appoint-
ment of Indians in the Secretary of State’s Council and
the Viceroy’s Council, the policy of the Government
was getting liberalised. To explore the means of giving
Indians a larger share in the government of the coun<
try & Royal Commission was appointed in 1912. Its -
Chairman was Lord Islington and Mr. Ramsay Mac-
Donald was one of its members. Its report was coms+
pleted in 1915, but owing to the outkbreak of war, it was
not published till 1917. - The report recomniended that .
sowe services should be recruited entirely in India and
that the Indian element in others should be inzreased,
while a preponderating proportion of the English ofticers
was to be necessarily kept in the security services::
With the growth of education and more democratic
tdeals, the report fell far short of Indian aspirations and
therefore was considered hopelessly inadequate. -

In conclusion, it is necessary to consider the growth
of local self-government in this period. ' In connecticn
with the scheme of financial settlements, Lord Mayo in
1870, emphasised for the first time the importance of
local self-government. But it was left to Lord Ripon
to take the first really important step in respect of local,
self-governments. The measures introduced by him tol
efford a good training ground to Indians in the managa-

!
L3
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. ment of public affairs, were given astep forward in 1918
as a resulf of the recommendations of the Decentralisa--
tion Committee, The Committee on de-centralisation
recommended considerable increase of the elective prin-
ciple in the constitution of the boards and that certain
minor sources of revenue should be $ransferred to them.
?Tin then the munieipal and the local boards were
entirely under the control of District Officera who were
generally the chairmen of the local boards. Thus the
people were given very littla share in managiug the
boards. To remedy this, Lord Hardinge's Government
passed a resolution, indicating to the Local Govern-
ments, the general lines upon which advance should be
made in the direction of local self-government for muni-
cipal bodies. They suggested the appointment of non-
official chairmen, the introduction of elected members
and of greater freedom in taxation, in the framing of the
‘budget, and the control of establishment. Also sugges-
tion was made for the establishment of village pancha-
yats with certain administrative powers and certain
jurisdiction to try in petty, civil, or criminal caces. The
Government could not carry out these suggestions on
account of the diversity of local conditions. Greater
interest towards the progress of local self-government
was taken only in the next period, which we shall con- -
sider in a different chapter,

Legislative Changes in the Third Period

The Indian Council’s Act of 1861 was the first step
in the policy of decentralisation, which has been the
outstanding feature, since the Mutiny. The wkole
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system of centraliged legislation had become both
inconvenient and inadequate. Moreover legislation was
eatirely in the hands of British officials.  The Indian
Councils Act of 1861 reconstituted the legislative
councils. The legislative machinery was over hauled in
the following ways :—

" 1. By decentralisation.

9. By further differentiation of the executive from the
legislature, v

3. By restriction of the legislative funotion to legls Re
tion pure and simple.

1, Decentralisation.—The Act !extored to the
Governmente of Madras and Bombay, the powers of
legislation, which the Act of 1833 had withdrawn, but
with the difference that the Governor-General's previous
sanction was needed foresome classes of provincial
legislation and the subsequent assent for all. Moreover
the Governor-General was directed to establish & Pro-
vincial Legislative Council -for Pengal and was em-
powered fo set up similar councils for the North West
Provinces and the Punjab. In pursuance of this provi-
sion a legislative council was established in Bengal in
1862, for North West Provinces in 18&6, and for the
Punjab in 1697.

" 2. Diiferentiation of the Legislature and thke
Executive.—The strength of the Central Legislature
was increased, the number of additional members was
raised from 6 to 12 and half of these had to be non-
officials, Likewise the legislative «(ouncils in Madras
and Bombsy were to eontain in addition to the
Governor and the Executive Councillors, the Advocate
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. General of the Province, and other additional members
\nomina\ted by the Governar, half of whom were to be
non-officials. In other Provinces one third of the ad-
ditional members were to be non-officials.. Some of
these new seats in the Central Liegislature were given
to Indians and it is therefore from 1861 that an Indian
element has taken part in the making of laws for India.
The non-official members. were of course nominated.
Another three decades were to pass before use was made
of the method of election. In practice an official majo-
rity was always maintained in the councils before 1909
ex0ept id Bombay.: . -~ .
: - Restriction . of the legislative l’unctnon to
]eglslatxon pure and simple —We have seen how the .
representative council as constituted by the Govern-
'ment of India Act of 1853, behaved in a manner, as
though the Liegislative Council was a miniature House
of Commons. Their independence and free debate
proved rather inconvenient. Therefore the functions of
the new legislative councils were limited strictly to
.legislation. They were expressly forbidden to transact
any business except the consideration and enaciment of
\legislative measures or to entertain any motion, except a
motion for leave to introduce a bill, or to make reference
.0 a bill already introduced. The legislative councils
:were not to be deliberative bodies at all. The Central
:Legislative Council could legislate for the whole of
-British India, while the Provincial Legislative Council
.could legislate for.the whole of the Province. Thus the
‘provincial and the :central legislatures had concurrent

powers of legislation.
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<+ -In certain matters measures were not to-be intro-
duced without the Governor-General’s previous sanction»
The assent of the Governor-General was required for
every Act passed by the council, subject to disallowance|
by the Queen acting through the Secretary of State.
Thus the Governor-General was given . direct and per-
sonal control over the exercise of all legislative authoe
rity in British India. Provincial councils were given
power not only to pass new laws, but also o repeal or
amend sll laws affecting the provinces, as which were
passed before 1861.. Bui provincial legislation could
not affect the ]unsdlctxon and power of the High Courts.
Thus once again the power of provincial legislation was
revived by the Act of 1861, but placed under the close
and rigid scrutiny of the Central Government.

Jn addition to the above changes the Act conta.med
the following provisiong:— .

1. An exceptional power was given to the Gover-
nor-General in cases of emergency, to make without
consulting his Council, ordinancer, which were not'
to remain in force for more than six months,

2. Under the regime of the East India company,
in regard to certain newly acquired territories of the
Compapny, the method of legislation was the course
adopted to" extend to them, with some variations. the
laws and regulations in force in the older, provinces of
Bengal, Bihar, and Orissa. But later on instead of this,
legislation was done for the newly acquired provinces!
by means of executive orders- correspondmg to the,
Orders in Council made by the Crown, to what are cal-
Jed Crown Colonies.  Provinces, in- which : this power
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wa3s exercised were called Non-Regulation Provinces, to
distinguish from the Regulation Provinces, which were
governed by regulations formally made under the
Charter Acts. By means of such executive orders a
large body of laws had gathered; and in order to clear
any doubts as to their validity a section was introdaced
in the Indian Councils Act of 186} declaring, that no
rule of law or regulation made before the passing of the
Act, by the Governor-General or certain other authori-
ties, should be deemed invalid by reason of their nos
having been made in conformity with tbe provisions of
the Charter Atts. o

The Indian High Courts Act of 1865 :—This
extended thelegislative powers ofthe Governor-General’s
Council to all Dritish subjects in Native States whe-
ther servants of the Crown or not, and enabled the
Governor-General-in-Council to define and alter by
proclamation the territorial limits of the various pre-
sidencies and Lieut-Governorships.

The Indian Council’s Act of 1869 :—This still
further extended the legislative powers of the Gover-
nor-General’s Council by enabling it to make laws for
all Native Indian Subjects of His Majesty in any part
of the world whether in India o# not.

The Government of India Act, 1870 —1It has been
seen that the Indian Council’s Act of 1861 while vali-
dating the laws made by executive orders by the
Governor-General for the Non-Regulation provioces
retrospectively, deprived him of making such laws
thereafter. An twportant modification was made by
this Act. It restored to the Governor-General such a
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power of legislating for the less advanced parts of th&
couniry called the Scheduled Districta.

The Indian Councils Act of 1892 —This Aci
is important in that it marks another step in the direcs
tion of greater differentiation of the legislature from the-
executive and the democratisation of the legislature.
Lord Dufferin’s Government at whose insistence the-
question of further reforms was taken up for considera~
tion, had recommended striking reforma for the libera-
lisation of the councils. For instance, the suggestion
of the direct snd the indirect methods of election and a.
greater popular representation by means of more non-
officials members and also more scope for expression of'
views in the councils were some of the recommendations.
The Imperial Parliarhent were not prepared o goso far..
Ultimately, only a few of those recommendations was
followed and the Indian Council’s Act of 1892 was.
passed.

1. The Act anthorised an increase in the number
of non-official members in the councils and made a
change in the method of choosing the non-official mem-
bers, which had a far-reaching effect and ultimately-
opened the way to election.

2. The Act relaxed the restrictions imposed by
the Act of 1561 on the proceedings of the legislative-
councils by ensbling them to discuss the budget, bu.
not voting on it, the power of asking questions but no$
of supplementary questions.

3. Forthe Central Council, the maximum number
of additional members was increased from 12 to 16 and
for the councils of Bombsy and Madras from 8 ta 20
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and also the maximum for Bengal from 6 to 20 and for
the United Provinces the maximum was fixed as 25.
When the Punjab and Burma in 1897 and Eastern
Bengal in 1905, got legislative councils under the same
powers, the numbers for them were fixed respectively
as 15, 15 and 20.

4. Instead of nomination of additional members
‘being left entirely in the hands of the Governor-General
as before, this Act required regulations to be made by
the Governor-General-in-Council with the approval of
Secretary of State for determining the methods and
conditions of nomination, This is what was called
“*The Kimberly Clause.”

5. The regulations that were framed, provided for
A majority of the nominations being made on the recom-
mendations of specified persons, bodies. and associalions,
80 a8 to give a representative character to the persons
nominated. Of course, there was no obligation to accept
the recommendations of these bodies, but in practice
they were never refused. This system of nomination
amounted to election. As a result of this change there
were in the minor Provinces 8 elected members, elected
by Municipalities, District Boards, Chambers of Com-
merce, and Universities, out of 20 additional members
mnominated to each -Council. In the Central Council
there were 5 official members out of 10 non-oticial
members nominated to it. '

The Minto Morley Reforms.
The Minto-Morley Reforms of 1909 were only the
wmecessary consequence and natural extension of the sys-
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tem of 1892, but had been precipitated by political unrest
connected with the partition of Bengal which had
been quickened by the Russio-Japanese War. The Act
of 1909 made important changes both in the constitution
and functions of the Indian iegislative councils. The
policy of the Government was in no way changed, but
more popular control over the legislation in the Pro-
vinces was given by providing small non-officia] majori-
ties. The supremacy of the execufive was in no way
altered. The Act effected changes in three directions 1=
(1) It increased the number of non-official members
(2) It partially sobstituted election for nomination|
(3) It gave greater freedom of discussion to non-official
members than they had before.

1. The maximum number of additional members
was raised 50 for each of the provincial legislative coun-
cils of Bergal, Madras, and Bombay and 30 for the Burma
and Punjab Councils and 60 for the Central Council..

2. Under the Act of 1861 at least one half of the
additional members of the Governor-General's Legis-
lative Council and of the Madras and Bombay legisla-
five councils and at least one third of the members of
the other legislative councils had to be non-official and
they were required to be appointed by election, the rest
being nominated by the heads of the respective Govern-~
- ments. .

The proportion of non-officials and of elected mem-
bers was left to be determined by regulations which
were directed to be framed by the Indian authorities.
Under the regulations non-official majorities were
created in all the legislative councils and an elected



-46 ‘ THE INDIAN CONSTITUTION

majority in Bengal, but an official majority was main-
tained in the Central Council. The method of election
which was a special feature of this Act was however
‘indirect. Classes and interests were to be represented
and it was not on a territorial basis. Municipalities,
District and Local Boards, Universities, Chambers of
‘Commerce, Trade Associations, ILand holders, Tea
Planters, and Mubhammadans were the constituencies for
returning members to the provincial councils for elec-
'tion among themselves, Nomination was retained for
the appointment of special members and a certain
number of non-official members to represent special
-interests which had no chance of being represented by
elected members, Thus there were three classes of
additional members Viz (1) nominated officials (2) nomi-
pated non-officials and (3) elected non-ofticials.

3. . The Act gave more freedom of discussion to the
‘legislative councils. They were given power to move
resolutions not only on the budget before it was finally
settled, but also on any matter of public interest and to
decide upon them. In eachcase the zesolutions were to
be mere recommendations to the Government and the
Government was not bound to act on them. Supple-
mentary questions were also allowed to be put subject
to disallowance by the President. To avoid abus-
ing their powers by fhe non-official majorities in the
legislative councils, concurrent powers of legislation
| were retained in the hands of the Governor-General’s
| Legislative Council which had an official majority.
In practice the Central Legislative Couacil ocdinarily
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vefralned from legislating for any province when that
province could legislate by itself.

The growth of Indian democracy is a very slow
process. The Minto Morley Reforms mark a great
advance from the previous stage. - The legislative coun-
<cils were made more representative and members were
given gome means of influencing the executive, but with
the growth of education and the rapidity of political
development in the country gave these reforms an
-evanescent character. Soon public opinion in India
was dissatisfied with these reforms and clamoured for
a change.

|



CHAPTER A
THE MONTAGUE CHELMSFOED REFOLMS

The Minto-Morley Reforms did certainly mark a
great advance in the difection of making the legislative
councils more reépresentative of the people and it was
regarded by British statesmen at the time of their in-
troduction, ‘that the Reforms were great concessions

to Indians and India should be satisfied. But the
Minto-Morely’ Ref_o_rms served on the other hand to sow
the seeds of greater discontent among the intellegentia
of the nation and the precipitation of democratic feeling’
caused by the out-break of the Great War spread a wave
‘of political consciousness among Indians. The result.
was that there arose a clamour for further reforms.
“ Home Rule ” and *“ Self-Government * have since be-
come fthe slogans in the mouths of the Iandian
politicians.

British politicians could a.fter a time no longer
brush aside Indian aspirations. To them, like Oliver
Twist, India was asking for more. But the magnificent.
servicesrendered by the Indian troops in the Great War
forced the British Statesman to think of further reforms
in India. Much important correspondence passed be-
ween Mr. Montague, the then Secretary of State and
Lord Chelmsford, the then Viceroy of India. On Aungust.
20,1917, Mr. Montague when answering a question in
the House of Commons made a declaration of Govern-
ment policy, which became famous as *“‘ Montague's.
Announcement”. Hesaid, * The policy of His Majesty's
Government with which the Government of India are-
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in complete accord is that of increasing the. association

of Indians in every branch of the administration, and -
the gradual development of self-governing institutions,

with & view to the progressive realization of responsi-
ble government in India as an integral part of . the

Dritish Empire.”

The three cardinal features of the structure of the
Indian constitution prior to the Montague Chelmsford
Reforms were : | .

1. The oconeantration of authority st the entre, ]

2. The control over legislative functions exercised by the
exscutive,

3. The ultimata respensibility of Pnrllamenb for the
whole of the Indian Gevernment. .

Let us consider these features sepa.rately. ‘

1, The Concentration of authority at the Centre

We have seen in 1833 that the process of cen-
tralisation began. By the Charter Act of 1533 the
Governor-General of Bengal became the Governor-
Genersl of India and his Government was known for
the first time as the Government of India. The first
result of centralisation was the deprivation of all legis-
lative power from the Madras and Bombay Govern-
ments. The Governor-General-in-Council became
the sopreme authority for every act of civil or
military government in India. This power of centra~
lised bureancracy bas lived unimpaired, and provincial
Governments have been only agents of the Government
of India with delegated duties. They bad to keep the
Central Government diligently informed of all importans
matters and await directions from them,

4
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In the financial sphere, they wefe absolutely de:
pendent on the Central Government. Provincial settle-
ments were nof based on provincial revenues but on
provincial needs. That being the policy, although cer-
tain heads of revenue were allotted for provincial needs,
provincial expenditure, provincial taxation, and provin-
cial borrowings could be exercised only after the sanc-
tion of the Central Government. Thus in the matter of
Eivnance, the subordination of the provincial Government

as complete.

Thirdly in the provxncml councils, all legislative
action was to be done according to “ instructiops®
issued by the Central Governinent. 'Thus in all matters
administrative, financial, or legislative, the concentra-
tion of authority was at the centre and the entire
government system was one and mdunslble befora the
pre-reform days.

2. The Control of the Executive over Legulahve
Functions’

Although by successive stages, the legislative coun-
cils were enlarged and made more representative of the
people, law-making by the legislature was not possible on
account of the control of the executive over the legisla-
tive functions. Though the Minto-Morley Reforms
marked a considerable advance in the direction of ins
troducing a greater degree of popular control over the
legislative councils of the provinces, by providing small
’non-oﬁicial majorities, yet the control of the execntive
| was in no way relaxed. By retaining an official majority
{in the Governor-General's legislative council, the finality
iin all matters of legislation rested with the executive.
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Therefore, in- relation to the people of the country
the government was only a benevolent despotism.. . Fur:
ther, previous sanction to introduce new legislation had
to be obtained froia the Secretary of State and any-law
could be subsequently vetoed by the Governor-General..

The Minto-Morley legislatures had powers tq
move resolutions, discuss the budget, and: put questions
to the executive, all within limits. These powers
were conceded to the legislatures in order fo enable
the people to influence the executive, but not to control
it or make it responsible to them.

It is necessary, that if the executive is not to be
responsible to the legislature, the legislature must be
controlled by the executive, unless as in the United
States of America, bosh are subject to another superior
authority. The control of the executive was complete
in India before the pre-reform constitution or in other

wordg, the legislative councils _were mere enlargements
of the executive councils, Thus the Government was

an autocracy although it could be more dignifiedly called

a_constitutional gutocracy, The increase of Indian
participation in the aduwinistration of the country (after
the Minto-Morley Reforms) was not such as to materis
ally affect the character of the bureaucracy.

3. The Ultlmate Responubxlxty of
Parliament

“A third feature of the Government of British
India, which remained unimpaired down to the intro-
duction of the Montague Reforms, was the superyising
and controlling power {over the whole fie!d of Indian
fegislation and administration) of the Home_authorities,
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that is to say, of the Secretary of State with his consti-
tutional responsibility - fo Parliament.” * Ultimate
responsibility for every act of the Government must
always rest somewhere and so long as no portion of the
final responsibility resided in India, i$ necessarily fol-
lowed that all pa.rts of it rested upon White Hall and
Westminster.”

The vesting* of the Government of India in the
Crown meant that Parliament was ultimately responsi- -
ble for - the_ Indun ‘administrafion. The Governor-
General-in-Council is not directly amenable to Parlia-
‘ment, but the Secretary of State as the actual head of the
Indian bureaucracy stands responsible to Parliament.

.The Out-hnes of the Montague Cbelmsford
Reforms .

Having considered the cardinal features of the pre-~
reform structure, let us pass to the Reforms of 1919 and
see how far these features have been modified. The
Montague-Chelmsford report laid down the essence of
the Reforms to be introduced in the shape of four
governing principles :—

s 1. " There should be ag far as possible complete popu-
lar control in local bodies and the largest possible indepen-
dence for them from outside control. .

92, The provinces sre the domain in which the earlier
steps towards the progressive realisation of responsible Gov-
ernment should be faken. Some measure of respopsibility
should be given at once, and our aim is to give complete res-
ponsibility as soon as conditions permit. This involves ab
once giving the province the largest measure of independence,

legislative, administrative, and financial, ofithe Government of
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Iodia which i8 compatible with the dus discharge of the latter
of its own responsibilities.

3. The Government of India must remain wholly res-
ponsible to Parlisment and saving such respomsibility its
authority on essential matters must remain indisputable,
pending expsrience of the effect of the changes now lio.be r
introduced in the Provinces. In the meantime, the Indian
Legislative Courcil should be enlarged and made more repre-
sentative and its opportunities of influencing Government
should be increased. '

4. In proportion as the foregoing changes take effect, /
the control of Parliament and ths Sesretary of State over t!m
Goveromeat of India and Provineial Goveranments must be
relaxed.”

The last three formulae will be seen to touch the
cardinal features of the previous system which we con-
sidered. Let us nmow outline the essentials of the
Reforms of 1919 introduced with the formulae as the
bagic principles.

The grant of Provincial Autonomy

Substantial provincial autonomy was given by the
Government of India Act, 1919. Devolution to the
provinces was catried out by rules made under the Act
and passed by both Houses of Parliament. It must be
peinted out that the provincial devolution thus effected
was carried out in reference to nine major provinces/
only called the “Governors’ Provinces.” The rest of
India so far a8 devolution of central authority is con-
cerned, remains in the same position as before the Act.
The Governors’ Provinces are Madras, Bombay, Bengal,
the United Provinces, Bibhar and Origsa, the Central
Provinces, Assam and Burma.
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With respect to these provinces, in order to fix the
limits of the functions of provincial Governments and
legislatures, subjects have been classified by Devolution

sRaules as * Central sobjects ”’ and “Provincial subjects .
The functions of the Government of India are mow
principally in relation to central subjects. Provincial

, subjects are defined as subjects in which the interests of

Ethe provinces predominate or in which provincial

i Governments are to have acknowledged authority of
their own, while central subjects are those in which
extra-provincial interests predominate. Subjects‘ﬁhich -
do not come under the classification are deemed to be
central. In the mafter of provincial subjects, the
local governments are given a great degree of freedom
from control of the central Government bLoth in the
spheres of administration and legislation.

* Similarly the reformed constitution effected a de-
limitation of sources of revenue for the purposes of provio-
cial finance. The division of revenues follows closely
the division of subjects into ceptral and provincial. The
powers of the Central Government are restricted to
central revenues, which are clearly distinguished from
provincial revenues.

Changes in the Executive Government

The Act has little affected the structure of the
executive of the Government of India. But great
changes have been introduced in the executive of the
Provincial Governments. It has already been noted
that the Montague-Chelmsford Report laid down that
it was in the domsain of the provinces that the first
‘advance towards the progressive realisation of res-
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ponsible Government should begin, Responsible Govern-
ment implies two conditions which ~are, (1) the
executive should be responsible to the legislature;
(2) the legislature should consist of the representatives of
the people. This kind of responsible Government has
not been introduced in India. The principle of respon-
sible Government was recognised in the provincial
eouncils, by eplitting the provincial executive, into
two distinct and co-ordinate parts and_making one  part
Tesponsible to the . electorate. This was meant by the

responsible Government in India.

The method follswed in sllocating functions to the
Ministers was to sub-divide provincial subjects into
* transferred subjects ”’ and ‘’ reserved subjects.”” The
Ezecutive Government in each province is divided into
two parts—the Governor and his Exzecutive Council in
charge of the reserved subjects and the Governor and
Ministers in charge of the transferred subjects. The
Ministers are responsible to the legislative councils and
to enforce the responsibility of Ministers, the leg_xslatlve

— s

‘ counmas power to pass & voteﬁof’nag_cg_n ﬁdence, or of
cengure, or £o reduce or refuse a.Ey demand for grants
made by them. This is the system of the present res-
ponsible Government in the province. This is what is

otherwise known as * Dyarchy."

The control of the Government of India and the
Secretary of State over the provincial Governments.
have been relaxed to the extent that responsibility for
transferred subjects has been shifted from the execu- /
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tive councillors o the ministers and'also to a limited
extent in relation to reserved subjects.

Changes in the Central Legislature and the

Local Legislative Councils

(a) » Central Legislature :—The Reform Act has’
made radical changes both in the Central Legisla-
ture and the Provincial legislative councils. The
Central Legislature has been enlarged and made bi-
cameral in character.It consists of the Governor-General,
“the Council of State and the Legislative Assembly..
Both theChT,MgrummiLalmmwi_ﬁes. The
Council of State is fo be in the language of the Joint
.Select Committee, “a true second Chamber *. The two
chambers have o co-ordinate_powers of legislation, but
'the_second chamber is to be a true revising body.

The Central Legislature has very wide powers of
legislation. But the executive of the Government of
India is not responsible o the Legislatare. But short
of constitutional control, the Reform Act has given the
Indian Legislature as many opportunities of criticising
and influencing the executive as in the House of Com-
mons. The Indian Legislature can exercise its influence
in three ways: (1) by questions and resolutions; (2) by
voting on the budget; (3) by appointment of Standing
Committees. The business procedure approximates
the Parliamentary standard. ’

Complete freedom of discussion is given to the
members of the Indian Legislature. Moreover, tha
budget is to be placed before the Legislature. The items
.of expenditure are divided into “votable” and “ non-
votable.”” The votable items must be placed in tha
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legislature as demands for grants and the Legislature has
power to reject or reduce the demands.

(b) Provincial Legislative Councils:—S8imilar
changes are introduced in the provincial legislative
councils. The legislative councils are. enlarged
snd they consist of elected majorities, The proceed~
ings are based after the Parliamentary standard and
complete freedom of discussionis givenand the appro-
priations of provincial revenues are submitted to the!
councils in the shape of demands for grants,

The powers of the members of provincial legislative
councils have been increased considerably. In respect
of transferred snb}ects, the members now exerclse full
fgr_tieu: pa.;rc')f-;febﬁtnve Government. In respect of
teserv‘dfs'BJects, the provincial legislative councile, like
the Central Legislature, haye po control over the execu-
tive councillors, although they have been given consider-.
able o _ppn_gtumtxes of mﬁuencmg the local Governments

The position of ¢t he G0vernor of a Jrgvlnc_e ‘has
changed very much under the Reforms. He now coms
bines in himself, the character, of a Prime Minister, a
constitutional monarch, an agent of the Government of
India and the representative of the Crown. He is the
- pixvot-ofthe executive as constituted by the Act. The
smooth working of the two parts of the executive, conei-
. derablLef__ends on bim. In respect of legislation, 'he
&oes not take part in the council deliberations as before.

This in short gives an outline of the Reforms. In
the succeeding chapters, we shall study in detail the
present working of the Indian Constitution.



CHAPTER VI
THE W ORKING OF THE INDIAN CONSTITUTION
HOME GOVERNMENT

The Indian Legislature derives its powers from
Parliamentary enactments and therefore cannot be said
to be a sovereign legislature. Outside of the powers and
responsibilities transferred by Parliament, the respon-
sibility of Parliament for the good government of India
remains ultimate. Section 33 of the Government of
India Act requires the Governarc-General-in-Council to
bpay due obedience to_all _orders which he may receive
from the Secretary of State and thus by the exercise of
ipower:s of ‘control over Indian legislation, finance, and
ladministration, inherent in the Secretary of State, the
supetwsmn of the British Parliament over Indian aﬁaxrs
13 comzletely secured.

The Secretary of State for India

The Secretary of State and the Council of India are
respectively the successors of the Board of Control and
the Court of Directors of the East India Company. The
offices of the Secretary of State for India and the
Conncil of India were created by the Government of
India Act of 1853, which transferred to the Crown the
direct administration of British possessions in India.

The Secretary of State, a Member of the Cabinet,
is the 1muu,i1ate agent of Parliament for the discharge
of their respons1b1ht1es over Indian afairs. The Secre-
tary of State is authorised by the Government of India

"Act to superintend, direct, and control all acts, opera-
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tions, and concerns, which relate to the Government or
Revenues of India- The Governor-General-in-Council
and through him the Provincial Governments are requir-
ed to pay due obedience to the orders of the Secreta.ty
of State.

The Council of India

The India Council is an advisory body to the Secre-
tary of State and both in respect of itg compogition and
powers, generally speaking, it_is. controlled by the
Secretary of State. The Council of India is to consist of
such number of members—not less than eight and not
more than twelve—as the Secretary of State may deter-
mine. At present, the number is ten. The right of
filling any vacancy is vested in the Secretary of State.

The members of the India Council must be suffi-
ciently experienced in Indian affairs. One half of the
members of the Council must be persons who have’
served or resided in India for at least ten years and bave
not left India more than five years before the date of
of their appointment. Every member of the Council
holds clice usually for a term of five years. The Secre-
tary of State may for reasons of public advantage, re-
- appoint any member of his Council for a second term of
five years. In 1 such a case the reasong for the re-appoint-
ment shall be set forth ina minute signed by him and
Jaid before both Houses of Parliament. Any member
may, by writing signed by him, resign his office and any
member may be removed from his office by His Majesty
on an address of both the Houses of Parliament.
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Fuactions of the Council of India

As hasbeen mentioned above, the Councilof India
i3 merely an advisory. body to.the Secretary of State.
He is not bound to follow the recommendations of the
Council except in certain specxﬁed matters which are :—
(1) (Section 21 of the Government of India Act) in the
matter of grant or appropriation of any part of the
revenues of India coming into the possession of the
Secreta.ry of State in Council; (2) (Vide section 28) in
the matter of selling and disposing of any real or perso-
@al estate for the time being vested in His Majesty for
the purpose of the Government of India and mortgaging
the same; (3) (Vide section 29) in the matter of
making contracts by the Secretary of Stats; (4) (Vide
-section 30) in the matter of instructing the Governor-
General in Council or the local Governments to sell, dis-
poseof, or mortJage anyreal or personal estate in British
India, for the time being vested in His Majesty for the
purpose of the Government of India; {5 (Vide sec-
tion 83-2a) in the matter of issuing orders affecting the
salaries of the members of the Governor-General's
Eszecutive Council ; (6) (Vide section 64) in the matter
of leave of persons in the service of the Crown in
India and to frame rules for the terms as to continu-
ance, variation, or cessation of pay, salary and allowances
on which absence of leave may be permitted; (7) (Vide
section G5) in regard to power to make rules asto
Indian military appointments; (8) (Vide section 99) in
regard to power to appoint certain persons to reserved
oftices; (9) (Vide section 100) in regard to make provi-
sional appointments. In these cases the Secretary
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of State for India has to act in concurrence Wlth the
majority of the Council.

It is in regard to these matters that the Secretary
of State has to act pot only in_Council, but with it.
Outside this limited means, the Secretary of State who
is the President of the Council, can use his unfettered
discretion and hag complete control_over the bysipess
and procedare of the,__quncxl He has power to direct
the manner in which the business of the Council shall
be transacted, what matters shall be placed before
it and what weight shall be given to any decision of
the Council. ‘

In actual working, the Council is divided up into
Commxttegs correspondmg to the broad divisions of the
sub;ects coming up for decision. The full Council meets
normally once in a week.

Section 9 of the Government of India Act tells us
the procedure in the Council meetings ;

1. “Atany meeting_of the Council of Judia st which the
Secretary of State ig present, if there is a difference of opinion
on any question, excoept a questlon with respect to which a
msjority of votea at 3 meeting is_ by this Act declared-to be:

neocessary, the determinatiap of the Semetary of State ghall
ba final.
77 2. Incase of an equality of votes at any meeting of the
“ Council, the person presiding st the meeting sball have a
second or casting vote,
3. All sactsdone ats meeting of the Council in the
sbsence of the Secretary of State shall requxre the apptova.l in
_writing of the Secretary of State,”
4. Tn case of difference of afnmon on any question decid-

ed at a meeting of the Couneil, the fecretary of Etate may
. /I .
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require that his opinion and the reasons for it, ba entered
in the minutes of the proceedings, and sny member
of the Council, who has been present at the meeting, may
requira that his opinion, and any reagons for it that he has
stated at the meeting, be ulso entered in like mavner,”

The ‘most important function of the Council is in
financial control. It has, however, no power to initiate
new expenditure. It can only consider propesals.made
by the Secrefary of ¢ State It is possible for the Council
to interpose its financial veto against a policy which has
the approval of the Secretary of State, but in practice
differences yield to discussion. The Council is mosh
effective when there is a doubt whether a particular
item of expenditure is to be charged to the revenues of
Indxa. or of the British Government.

In dealings with forexgn powers or ‘with Native

‘States or in matters of war or peace, which are all
within the Crown’s prerogative, the Council need not
be consulted. DBut in practice, the Secretary of State
-allows his decisions to be guided in all matters by his
‘Council. : ‘
Sa far as the commencement of hostilities is con-
<cerned, Parliament is to be apprised of the fact and the
India Counc1l is subject to the overriding authority of
Parliament.’ o

The Secretary of State’s control over Transferred
Subjects:—Subjects have been classified by the Govern«

ment of India Act, by wwiﬂ%ﬁules, into
“Central *’ and * Provincial.” = Provinciatsubjects are
divided into “ Reserved" and * Transferred.” Reserved
subjects are to be under the control of the Governor and
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'his Executive Council and transferred subjects are fo
- be under the control of the Governor acting with minis-
' ters to be chosen from the elected members of the
provincial legislatare. The Joint Select Committee
recommended that over transferred subjects, the control
“of the Governor-General in Council and the Secretary
of State should be restricted to the parrowest limits.
The powers of superintendence, direction and control
vested in the Secretary of State and the Secretary of
State in Council under the Act in relation to the trans-
ferred subjects, shall be exercised only for the following
purposes :—As required by Devolation Rule 27, the local
Government of a Governor’s province shall not with-
out the previous sanction of the Secretary of State
in Council, or the Governor-General in Council, as
the case may be, include any proposal for expendi-
ture on a transferred subject in & demand for a
grant, if such sanction is required by the provisions of
Schedule 8, in the Devolotion Rules. The Tiocal Govern-
ment of a Governor's province shall have power to sanc-
tion apy expenditure on transferred subjects, which
relates to the heads enumerated in section 72-D (3) of
the Act, subject to the approval of the Secretary of State
in Council or the Governor-General in Council, if any
such approval is required by any rule for the time being

in force. The Secretary of State in Council retaing

control over expenditure on transferred subjects, which
is likely to affect _the prospects or rights of All-India
services, which he recraits and will continue to control,
and Le retains power to control the purchase of stores
in the United Kingdow. ;
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7/ In accordance with the recommendations of the .

Joint Select Committee, the following rule has been
made by the Secretary of State in Council under sec-
ticn 18-A of the Government of India Act:—

«

* The powers of superintendence, direction and csnbro}
vested in the Sscretary of State and the Scerstary of State in

Council under the Actor otherwise, shall, in relation to. !
transferred subjects, be exercised oaly for the following pur-

poses, namely :—

(1) to safeguard the Adminisﬁution of central sub-
jocts; :

(2) to decide questions srising between two proviness,

in cases where the provinces concerned fail to arrivs at an

ggreement ; »
(3) to safeguard Tmperial interests;

(4) to determine the position of the Government of

India in respect of questions arising between India and other ‘

‘parts of the British Empire; and

(5) to eafeguard the dua exercise aod performance of
any powers and dubies possessed by or imposed on the Secre-
tary of State or the Secretary of State in Council, under or
ia connection with or for the purpose of the following provi-
sions of the Act, namely, section 29-A, section 30 (1-A), Part
VII-A, or of any rules made by or with thae sanction of the:
Secretary of State in Counaoil.

The Secretary of State’s control over Reserved
Subjects.

The reserved subjects are directly administered by
the Governor and his Ezecutive Council and they are
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trder the superintendence of the Governor-General in
Council. The Secretary of State, as we have already
ncticed, bas powers to superintend, direct and control
the executive machinery of the Government in India.
Although in actual working, the Secretary of State has
delegated most of his powers and does not interfere in
the ordinary working of the Indian administration, he
stands responsible collectively to Parliament forthe
Government ¢f India.

Fiscal Policy and the Home Government.

“The Secretary of State should as far as possible
avoid interference on this subject when the Government
of India and the Indian Legiclature are in agreement
ard it i3 considered that his intervention when it does
take place should be limited to eafeguard the inter-
pational obligations of the Empire or any fiscal arrange-
ment witkin the Empire to which Ilis Majesty’s
Government is a party,”

The Liability of the Secretary of State to be sued
in Indian Courts.

In England no proceedings, civil and criminal, are
maintainalle against the sovereign in person or against
the Government as such. “ Where in the eye of the law,
no wrorg can be done, no right to redrees can arise .""*
1f anylody has actually sutfered an injury or damage
by an act of an official of Government, his remedy is
against the actnal wrong-doer and pot against the
Government. Dut as a matter of grace, not of right,

1 Feather v, Queon.
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remedy is allowed aga.ins.t the Crown, that is the Gov~
ernment, by the procedure of the Petition of Right,
only in civil cases not arising out of torts. In all other
cases, the only remedy is against the actual wrong-doer.

. The Indian Government can on the other hand
claim no such prerogative. The Secretary of State in
Council, as the highest executive officer of the Indian

Government is not the successor of any king, but the
East India Company, which was a commercial corpora-
tion and a legal person. No marks or functions of
sovereignty can divest the East India Company of its
legal personality. As a corporation, it was liable to be
sued not only  for breaches of contract, but also for the
.torts by its agents in discharge of their duties connect-
ed with commerce. ,

Section 32 of the Government of India Act says:—" The
Secretary of State in Council may sue and may besued by
the name of the Secratary of State in Council as a body
corporate.”

* Every person shall have the same remedies against the
Qacratary of State in Council as he might have bad against
the East India Company, if the Government of India Act, 1858,
and this Act had not been passed.””

The principles deducible from judgments of Courts
ghow when and how far the Secretary of State in Coun-
cil is liable to be sued. The principles can be summed
up as follows:—

(1) The Secretary of State in Council is not a body
corporate for holding property, but only for suing and
being sued. (Kinlock v.Secretary of State.) All pro-
perty belonging to the Government of India is vested in
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the Crown. The Section 32 does not make the Secre-
tary of State in Council a corporation, but only provides
for suits by or against the Indian Government in the
name of the Secretary of State in Council as a body
corporate. -

(2) The Secretary of State in Council cannot be
sued for his actions which are Acts of State. There can
bte no Act of State in any action of the Government
within its own territories. There can only be Acts of
State so far as the foreign relations of the Government
are concerned. Therefore such acts are beyond the powers
of municipal courts o question. ¢ The transactions of
independent states between each other are governed by
other laws than those which municipal courts adminis-
ter; such Courts have neither the means of deciding

what is right nor the power of enforcing any decision
which they can make.”*

Leading cases :—The Nawab of Carnatic v. The
Last India Co; The Nawab of Coorg v. The East India.
Company; In re Maharaja of Panna.

(3) The Secretary of State in Council can be sued
in respect of contracts entered into by the Government,
or for restitution of property, or for the declaration of
the validity of any enactment, or for decision on a point
of constitutional law.

Leading case:—~The Secretary of State in Council
v. Moment. .

(4) The Secretary of State in Council can be sued
in respect of acts or defaults of the servants of the

1. The Tanjore casc. The fecretary of State v, Kamatchi Eai Sahiba,
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Government causing injury or loss t6 an individual,in the
conduct of such undertakings by the Government, which
do not come under its Governmental functions. That is,
they must be undertakings which can as well be done
by private individuals, e.g.:—The buisness of dock-
yard, carriage of goods and passengers, conveyance of
letters, ete.

Leading case: —P and O. Company v. The Secretary
of State in Council.

(5) Bat he cannot be sued for an injury or loss
caused to an individual by an act of an official of
Government done in the course of his work of Govern-
ment. Because Government officials are not in the
positions of employer and employee with each other, but
are all servants of the Crown. If their acts are
lawful and within their statutory authorities, no wrong
igdone and the injured person has no remedy at all. But
if the official exceeds his powers, the injured person
can only proceed against him personally.

Leading cases :—Nobin Chunder v. The Secretary
of State ; Hari Bhanji v. The Secretary of State;
The Secretary of State v. Cockraft; Ross v. The Secre-
tary of State.

High Commissioner for India.

A clear separation of the agency functions from
those of a purely political nature is one of the results of
the Reforms. A High Commissioner for India has been
appointed to handle theagency functions. “Itisno
figure of speech to say that the appointment of a High
Commissioner for India in London is the oatward sign
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in London of the new status of India epproximating her
to that of the Dominions '’ says Sapre. The High Com-
missioner is & servant of the Government of India and
his pay and expenses of his establishment are paid ouf of
the Indian revenues. A number of sundry functions,’
for example, those relating to the Stores Department,.
the Indian Students Department, the trainiog of the

Probationers to the Civil Service have been made over
to him. ‘



CHAPTER VII,

THE GOVERNXMENT OF INDIA: THE VICEROY AND THE.
GOVERNOR-GENERAL.

The head of the Government of India is the Viceroy
and the Governor-General.. He is appointed for a term:
of five years by His Majesty by warrant under the

rRoyal Sign Manual. He is chosen from among the most-
prominent public men of Great Britain. “The Governor-
General occupies the most responsible as it is the
_most picturesque and distinguished officein the overseas-
“service of the British Crown. For, while his activities
comprise all the social and benevolent obligations of
the Governor-General in the self-governing Dominions, -
there rests upon the Governor-General of India a direct-
personal share in the main buarden of Government, such
as pertains to no other representative of the sovereign
within the Empire.”” Formerly he could not leave India-
during his term of office, but by an amendment of the
Statute made in 1924, he may be granted leave of
absence once, but not more than once, and unless
special reasons require it for -not more than four
months. He is not subject to the original jurisdiction
either civil or criminal of any High Court in India in
l:us official capacity. His functions are both adminis-
trahve and leglslahve and in addition he is the only
constltutlonal link between - British India and Native
‘Sta.tes and is in direct personal chargéof the rela.hons of
Indis with’ foreign affairs. He is the actuating force of
the Indian Government and the course of Indian politics
is profoundly affected by his personality and influence.

>
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He is in regular correspondence with the Secrefary
of State. Although constitutionally the Governor-Gene-
ral in Council is subordinate to the Secretary of State,
the same thing cannot be said of the Governor-General
personally, as it isnot in keeping with his dignity as
the Viceroy or the representative of the Crown.

The Governor General’s Powers and
Responsibilities.

He has an Executive Council to assist him and
normally he carries out his functions with the guidance
and concurrence of the members of his Execufive
Council and subject to the critical observation of the

Indian Legislature. But he is armed with extraordmary
powers.

The business procedure of the Executive Council
of the Viceroy is subject to bis final decision. The
transaction of Council business, the allocation of port
folios among its members, and the limitation of their
scope, are all to be finally fixed by the Viceroy, If in
his judgment, any matter is of grave importance, he can

over-rule even the majority opinion of his Ezecutive
Council.

So far as the Indian legislature is concerned, the
powers of control vested in the Novernor-General alone
_can be classified as ordinary and extraordinary, accord=
ing as they correspond or differ from the powers of
~ the Crown in relation to British Parliament.

The ordinary Powers are :—

(1) To fix the terms for election of members :

a
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(2) toconvoke either Chamber ; to fix times and
places for its sessions; to prorogue its sessions; to
dissolve it before the expiry of the term or to extend
its term as he thinks fif ;

- (3) to address either Chamber and to require the
attendance of its members for that purpose ;

(4) to recommend proposals for appropriation of
revenues ;

(5) to allow at his discreticn the legislature to
discuss or vote upon those heads of expenditure, which
are ordinarily non-votable, on the analogy of the Conso-
lidated Fund Charges in England ;

(6) and to give his assent to or veto a bill passed
by both Chambers or to reserve it for the signification
of His Majesty’s pleasure theron.

The extraordinary powers are both of a positive

and a negative character. Both are to be used as
weapons in case of need. The Indian Legislature may

not be willing to pass cerfain.necessary laws or grants.
Either Chamber may refuse such laws or grants. In
such a case, the Governor-General wields his positive
power of control and sees that such laws are passed
and such grants restored. In certain cases, the legis-
lature may exceed its powers given to.it by Parliament
and the Governor-General prevents the legislature from
over-stepping its limits. :

Sections 67-(3), 67 (4), 67 (A)-7, 3T (A)-8, 67 B, of

the Government of India Act give the positive pOWers of
control of the Governor-General.
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Sections 67(3) and 67(4) run as follows :—

* It any bill which has been passed by one Chamber i3
not, within six months after the passage of the bill by that
Chamber passed by the other Chamber either without amend-
tents or with such amendments as may be agreed to by the
two Chambers, the Governor-General may in his discretion
refor the matter for decision to s joint sitting of both the
Chsmbers ; provided that standing orders made under this
gection may provide for meetings of members of both Cham-
bers appointed for the purpcse in order to disouss any
difference of opinion which has arisen between the two
Chambers.”

* Without prejudice to the powers of I;ho Governor.
General under Seotion €8 of this Act, the Governor-General
may where & bill has been passed by both Chambers of the

Indian legislaturs, return the bill for reconsxderatlon by
eitber Chamber,”

The first section above provides for joint sitting of
the two Chambers in case a bill is passed by one
Chamber and is not passed within six months by the
other Chamber without any modification. The fixing
of the joint sitting of both the Chambers is left to
the discretion of the Governor-General. The second
section sbove gives power to the Governor-General
to send a bill for reconsideration by either Chamber,
althoogh the bill has been passed by both the Chambers,

Sections 67(A)-7 and 67(A)-8, relate to the Govers '
nor-General's extraordinary powers to get necessary
financial grants. The sections say :—

*“The demands as voted by the Legislative Assembly shall
be submitted to the Governor.General in Council, who shall,
if he declares that he is satisfied that any demand which bas
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" been refused by the Legislative Assembly is essential to the '

discharge of his responsibilities, act, as if it had been assented
fo, notwithstanding the withholding of such assent or reduec-
tion of the amount therein referred to, by the Legislative
Assembly,”

* Notwithstanding anythirg in this section, the Gover-
nor-General shall have power, in cases of emergency, to
anthorise such expenditure as may, in his opinion, be necessary
for the safety or tranmlhty of British India or any paré
thereof,”

The sections above give the Governor-General power
to override the Legislative Assembly in cases where he
thinks that necessary demands for grants have been

refused or reduced. If necessary demands for grants

are refused, the Government may come to a stand stil} .
and the Executive will be left powerless. In order to
avoid such a difficult impasse, the Governor-General
again is vested with extraordinary powers.

The power of certification is used to provide for
cases of failure of necessary legislation being passed and
to prevent undesirable legislation being passed. Sec-
tions 67-B and 67 (2) (A) give such powers.

The sections run as follows :(—

Section 67-B:—(1) Where either Chamber of the Indian
Legislatura rofuses leave to introduce, or fails to pass ina
form recommended by the Governor-General any bill, the
Governor-General may certifly that the passage of the bill is
essential for the safety, tranquillity, or interests of Britistr
India or any par$ thereof, and thereupon :—

(a) If the bill has already been passed by the other
Chamber tke bill shall, on signature by the Governor-General
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notwithstanding it bas not been consented to by both Cham-
bers, fortbwith become an Act of the Indian Legislature in
the form of the bill as originally introduced or proposed to be-
introduced in the Indian Legislature, or (as the case may be)
in the form recommended by the Governor-General ; and

(b) If the bill bas not already been go passed, the bill
shall be laid before the other Chamber, and, if consented to by
that Chamber in the form recommended by the Governor-
General, shall become an Act as aforesaid on the signification:
of the Governor-General’s assent, or if not so consented to,.
shall on signature by the Govercor-Genera], become an Act as-

aforesaid.

(2) Every such Act shall be expressed to be made by

the Governor-General and shall as 8oon as practicable after:
being made, be laid before bLoth Houses of Parliament, and’
shall not bave effect unless it bas received His Majesty's-
.assont, apd shall not be presentel for His Majesty's assent
until copies thereof have been laid before each House of
Parliament for not less than eight days on which that House-
has sat ; and upon the signification of such assent by His
Majesty in Council, and the notification thereof by the Gover-
nor-General, the Act shall have the same force and effect as
“an Act passed by the Indian Legislature and duly asseated toc.

Provided that where in the opinion of the Governor-
General a state of emergency exists which justifies such action,
the Governor-General may direct that any such Act ghall
come into operation forthwith, and thereupon the Act sball
have such force and effect as aforesaid, subject, however, to:
disallowance by His Majesty in Council.”

" Thus we see the Governor-General can override the

fully considered expression of the Indian Legislature.
He himself has inherent powers of legislation,
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- Section 67 (2-a) gives a negative power of control
-of the Governor-General to prevent undesirable legisla-
tion being passed. The section says :—

" Where in either Chamber of the ladian Legislature,

any bill hasbeen introduced, or is proposed to be introduced,
or any amendment to a bill ig moved, or proposed to be moved,
the Governor-General may certify that the bill, or any clause
-of it, or the amendment, affects the safety or tranquillity of
British India, or any part thereof, and may direct that no
‘proceadings, or that no further proceedings shall be takea by
"tke Chamber in relation to the bill, clause or amendment and
effect shall be given to such direction.” -
, Thus it is within the power of the Governor-Gene-
xal to check either Chamber from passing any legislation,
which in his opinion, affects the safety or tranquillity of
British India.

In certain specified matters the previous sanction

-of the Governor-General is necessary before any Cham-
“ber can introduce any measures touching them. The
-specified matters are:—

(1) The pablic debt or public Revenues of India
-or imposing any charge on the Revenues of India;

(2) The religion or religious rites and usages of
any class of British subjects in India;

(3) The discipline or maintenance of the Army
in India; . :

(4) The relations of the Government with foreign
.princes or states;

i
\

(5) Any measure touching a provincial subject
which is not declared by rules to be subject to legislae
tion by the Indian Legislature; ' ' '
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(6) Any measure affecting any Act of a provinciak
legislature ; :

(7) And any measure repealing or amending any
Act or ordinance made by the Governor-General.

Powers of Certification by the Governor-General.
The powers of certification are extraordinary
powers of the Governor-General. As we have seen, the
Governor-General may use his powers of certification
for the following purposes :—

(1) to provide for cases of failure to pass necessary
legislation.
(2) to prevent undesirable legislation being pasased.
Thus a power of eertification is a double-edged
weapon in the hands of the Governor-General, to over-
! ride the Indian Legislature either in the exercise of his
positive or negative powers of control. But it is rarely
nsed and up $ill now, there have been only four occagions
when the Viceroy bas exercised his power of certifica-
tion. The first time the Governor-General exercised
his power of certification was in the summer of 1922,
Government had promoted a bill to prevent the dis-
semination of books and newspapers calculated to excite
disaffection against Rulers of Indian States. The
Assembly took the strong ineasure of refusing to agree
to the introduction of the bill and the Governor-Gene-
ral was forced for the first time to bring into use the
special powers of securing essential legislation entrusted
to him by the Act. He * certified '’ the bill which was.
then passed by the Council of State and therenpon
received his assens. Again in 1923, when the Govern-
ment proposed an increase in the salt tax, the Assembly

‘s
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rejected the clause in the Finance Bill embodying the
increase and for the second time the Governor-General
used his extraordinary powers to secure ita passage.

Daring the sessions of the second Assembly, the
Assembly rejected Government’s demands for grants, as
a constitutional protest, and refused permission to in-
troduce the Finance Bill of the year; the Governoz-
General used his weapon of certification to override the
Asgsembly. '

In 1924, there was a revival of revolutionary crime
in Bengal. An Ordinance had been passed to deal with
it. A bill to estend the Ordinance after the expiry
of six months was rejected by the Bengal Liegislative

“Council and had been certified by the Governor. Sup-
plementary legislation was necessary in the Central
Legislature. The Bill was introduced in-the spring of
1925. The Assembly rejected the essential clause and
the Governor-General was once again compelled to use
his special powers.

These are the instances when the Governor-Gene-
xal has used his powers of certification.

Besides these powers, it is for the Governor-Gene-
zal to decide what items of central expenditure fall
-within the non-votable categories. Further the nomi-
nation of official and non-otficial members to the
«Central Legislature is to be done by him.

As we have seen, the previous sanction of the
Governor-General is required for the introduction of
certain classes of bills in the Central Legislature.
Likewise, his previous sanction is necessary befors bills
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relating to certain specified matters are mtroduced in
the provincial legislatures. '

Besides all these powers, the Viceroy has in addi-
tion the powers in an  emergency without consulting
the Legislatare to legislate by Ordinance. The ordin-
ance has eflect a8 law for six months.” This is indeed
the most powerful weapon in the hands of the Viceroy.

Section 72 says :—"* The Governor-General may, in cases
of emergency, make and promulgate ordinances for the peacs
and good Government of British India, or any part thereof,
‘and any ordinance so made shall, for the space of not more
than six months from its promulgation, have the like force of
law as an Act passed by the Indian Legislature. but the power
of making ordinances under this section is subject to the like
restrictions as the power of Indian Legislatuve to make laws:
and any ordipance made under this eection is subject to the
1iXe disallowance as an Act passed by the Indian Legislaturs
and may be controlled or superseded by any such Act.'

In addition to these powers the Viceroy carries
with bimself when on tour all the powers of the
‘Governor-General in Council.

These may be said to be the principal legal powers
of the Viceroy. But as the Simon Commission Report
says, “ No mere list of powers can convey the full
importance of his office or the range of his individual
authority.” He is not merely the consitutional bead
of the Indian” Government, but is vested with all the
powers of an autocrat. He is in constan$ contact with
the leading public men and everything of importance
comes under his notice. He is in constant touch with
the Governors of provinces and helps them by his con-
sidered advice in their administrations.
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. A survey of the Viceroy’s powers would not be
complete without reference to his relations with Indian

Princes.
The Viceroy and the Indian Princea

Outside of these administrative powers, the Viceroy
forms the constitutional link between British India and
the Native States. The desire of the Indian Princes to
_be placed in direct rela.tlonshlp with the Viceroy rather
than with the Governor-General in Council a8 given
“out by fhe Butler Commission Report places an addi-
tional wreath to the glory of the Viceroy. It showshow
much ‘trust and confidence they place in the Viceroy
and it is certainly very easy to see that to be placed in
direct and sole touch with the Viceroy well becomes
the exalted position of the princes. On the Viceroy
falls the task of presiding annually at the sessions of
the Chamber of Princes. He comes in contact per-
sonally with them by paying ceremonial visits to their
States.

The Viceroy and the Secretary of State

Constitutionally, the position of the Governor-
General is one of subordination to the Secretary of
State. In actual practice the relations between them
are largely determined by personal factors and the
subordination of the Viceroy is not apparent. But the
subordination and politically inferior position of the
Governor-General cannot be denied. He is, for ins-
tance, required by the revised instrument of Royal ins-
tructions, to pay due obedience to the directions of the
Secretary of State. .

PR




CHAPTER VIII.

THE GOVERXMEXNT OF INDIA. THE CENTRAL
GOVERXMENT,

The Central Government is the Governor-General
in Council. The growth of the Governor-General’s
Executive Council up to 1919 has been sketched already.
The Government of India Act removes the limitation of
the number of ordinary members to six, providing that
the number shall be such a8 His Majesty thinks fit fo
appoint.

Composition of the Governor-General’s Executive
Council.

The members of the Governor-General’s Executive
Council are appointed by His Majesty by warrant under
the Royal Sign Manual. Three of them must have the -
qualification of at least ten years experience in the
service of the Crown in India. The Law Membership
is open to a barrister of England or Ireland, or a mem-
bercf the Faculty of Advocates in Scotland, or a pleader.
of 8 High Court of not less than ten years standing.
The number of members of the Governor-General's
Executive Cocncil at presens is eeven. They are:—

1. The Army Member (the Commander-in-Chief).

2. The Home Member,

The Finance Member.
The Law Member.
‘The Commerca Member. '
The Member in charge of Education, Hea.lth and
Lands. '
7. The Member in charge of Industnes and Labour.
. 6

S
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“The Commander-in-Chief, besides controlling
Army Headquarters, is in charge of a civil department
called the Army Department, which performs functions
roughly analogous to those of the Civil Secretariat of
the Secretary of State for \War in England. Its secretary
is also nominated to be an official member of the Cen-
tral Legislature. The Home Department deals with the
All-India Civil Service and with such subj«cts as police
and prisons and judical matters, so far as these subjects
are the concern of th: Central Governmend. It initiates
Iegislation in the sphere of both civil and criminal law
and controls administration of such subjects, so far as
the Central Government is concerned. In areas outside
the Governors’ Provinces, it exercises a direct jurisdic-
tion; within these areas its departmental control is
made effective through the Governor in Council. In
short, it is also the department which has general
charge of internal affairs and the oversight of internal
politics. The Law Member is the head of the Legisla-
tive Department, and_is responsible for the drafting of
Government Bills. He advises the Government on
many legal questions but does not, like a Law O.Jcer in
Britain, conduct any Government cases in Court. In
addition to the Commerce Department, the Commerce
Member is in charge of the Railway Department which
functions through an organisation known as the Railway
Board. The Education, Health and Lands Department
is also concerned with such snbjects as local govern-
ment, agriculture, forests, famine-relief, etc., so for as
these things touch central administration ard respousi-
bility and, in addition, deals with questions concerning
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the position of Indians in other parts of the Empire.
The Department of Industries and Labour also concerns
itself with the Post Office and the telegraphs, irrigation,
factories, and civil aviation.

The Viceroy himself holds the portfolio of the
Foreign and_ Political Department. There is a ‘Becre-
tary in charge of each of the two branches, who holds
the rank of Secretary to Government and sits as a
nominated official in one or other House of the Central
Legislature. The Foreign branch conducts external
affairs and relations with frontier tribes; tte Political
branch has charge of relations with the Indian
States.”

In practice, out of six members excluding the Com-
mander-in-Chief, three are Indians. Each Executive
Councillor is a meber of one or other of the Chambers
of the Indian Legislature and.has also the right of
attending and addressing the Chawber to which he does
not belong. Lxecutive Councillors are official members
“of the Legislature. 1f a non-official member of the
Legislature bLecomes an Executive Councillor, his seat
falls vacant and he would become a member of either
Chamber in his new official capacity. *

The Governors of Madras, Bombay and Bengal
become *extraordinary’ members of the Governor-
General's Executive Council, if it meets within their
Presidencies. The Council may assemble in any place
in India, which the Governor-General fixes; in prac-
tice it meets only in Delhi and Simla.
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Business Procedure of the Governor-General’s
Executive Council.

The Commander-in-Chief has rank and precedence
in the Executive Council next after the Governor-Gene-
ral. The Governor-General remains the President of
his Executive Council and he appoints a vice-President.
* At any meeting of the Council, the Governor-General
or any other person presiding and one member of the
Council (other than the Commander-in Chief) may
exercise all the functions of the Governor-General-in-
Council.” The Governor-General makes rules and
orders for the transaction of Council business and every
order made or an act done in accordance with such
rules and orders shall be treated as an act of the
Governor-General-in-Council,

In regard to his own portfolio, each Executive
Council Member is largely in the position of a Minis-
ter of State and has the final voice in ordinary depart-
mental matters. But it is the duty of a member of
Council to submit * every case of major importance in
éhis department with the orders proposed by him™ to-
the Governor-General Besides, if any matter concern-
ing one department affects another, the members in
charge must discuss and if no agreement could be
reached, the matter must be referred to the Governor-
General. In this connection, an actual illusfration,
where an Executive Councillor failed to bring to the
potice of the Governor-General an important matter
might be noted. In 1921 the Government launched a
prosecution against certain persons ab the instance of
the member in charge of the Mkunitions Board in con-
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currence with the Law Member. While the case was
proceeding, Sir Thomas Holland, the member of Coun-
<il concerned, ordered to give up the prosecution. "He
took this important step without referring to the
Governor-General or placing it in the Executive Coun-
cil. His action was criticised by Government and Sir
T. Holland *“ expressed deep regret at his error of judg-
ment in failing to submit the matter to the Governor-
General” and resigned.

The members of the Executive Council meet perio-
dically as a cabinet, Ordinarily, they meet once in a
week., All the important Government decisions are
made by it. The Home Member generally acts as the
Leader of the House ; but as a matter of fact, one mem-
ber, who sits at the Legxslat.nve Assembly must act, 33
the leader.

The proceedings of the Governor- :eneral s Execu-
tive Council are decided by the majority vote. In case
the members are equally divided, the Governor-General
or the person presiding has a casting vote.

As we have already seen, the Governor-Genersl can
override any decision of his Ezxecutive Council. * Pro-

vided that whenever any measure is proposed before the
Governor-General in Council whereby the safety, tran-
quillity, or interests of British India, or of any part
thereof, are, or may be, in the judgment of the Gover-
nor-General, essentially affected, and he is of opinion
either that the measure proposed ougbt to be adopt-
«d and carried into execution, or that it ought to be
suspended . or rejected, and the majority present at a
meeting of the Council dissent from that opinion, the
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‘Governor-General may, on his own authority and res-
ponsibility, adopt, suspend or reject the measure, in
whole or in part.” In such cases, sny two members of
the dissentient majority may require the matter with
their reasons for differing to be reported to the Secre-
tary of State.

In this connection it is very important to note
that when the Governor-General overrules bhis Execu-
tive Council, be cannot do anything which the Gover-
nor-General in Council cannot do.

All orders of a Governor-General in Council are
signed by a Secretary to the Government of India.

The Functions of the Governor-General ia Council.

The functions of the Government of India are now
principally in relation to those subjects which have
been classified as Central Subjects. As we have noted,
subjects, which happen to be omitted from the classi-
fication list by Devolution rules, are deemed to be Cen-
tral subjects, ‘and further Devolution Ruls 4 lays down,
that when a doubt arises whether a particular matter
belongs to a provincial subject or not, it must be refer-
red to the Governor-General in Council whose decision
shall be final.

Central Control over Provincial Matters.

Although the Reforms have drawn a line of demar-
cation between Central und Provincial duties and given
the provinces a large measure of independence in their
legislative, administrative and financial spheres, the
responsibility for the financial and administrative
stability of India as a whole, rests on the Central
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Government. For this reason, the responsibilities of
the Government of India require that it should be kept
informed of all important matters even though of pro-
vincial concern. The obligation to supply information
to the Governor-General in Council is imposed by statute
and again more precisely by rule, on both halves of the
provincial Governments.

Section 45 says :

" Subject to the provisions of this Act and rules made
thereurder, every local government shall obey the orders of
the Governor-General-in-Council, and keep him eonstantly
and diligently informed of its proceedings and of all matters
which ought, in its opinion, to be reported to him, or as to
which he requires information, and is under his superinten-
dence, direction and control in all matters relating to the Gov-
ernment of its province.”

Devolation Rule 5 says :—

" The Local Government shall furnish to the Governor-
General-in Council from time to time such returns and infor-
mation on matters relating to the administration of provin.

cial subjects as the Governor-General-in-Csuncil may require
and in such form ag he may direct."

Certain central subjects again are of such a nature
as to have little meaning so far as Governor’s provin-
ces are concerned apart from the administration of
provincial subjects, as for example, All India Services.
In such cases the Central Government issues orders to
both halves of the Provincial Government. But in the
matter of “ External Relations” the Central Govern-
ment cannot discharge its responsibilities without inter-
fering in both the reserved and transferred parts of the
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‘Provincial Governments. Thus, it cannot be said that
the responsibility of the Central Government, so far as
provincial transferred subjects are concerned, has all
but been eaten away by the Act. Only the responsibility
of the Centre over Central subjects prevails over pro-
vincial transferred subjects. But the Act has specifi-
cally limited the control of the Governor-General-in-
Council over provincial transferred ‘subjects.

Devolution Rule 49 gives :—

* The powers of superintendence, direction, and control
over the Local Government of & Governor’s province vested
in the Governor-General-in-Counoil under the Act shall in
relation to transferred sub]ecbs be exerclsed only for the
following purposes, namely :—

1. To safeguard the administration of central subjects ;

2. to decide guestions arising between two provinces, in
cases where the provinces concerned fail to arrive a} an agree-
meont; and

3. tosafeguard the due exercise and performance of any
powers and duties possessed by, or imposed on, tbe Gover-
nor-General-in-Council under, or in eonnection with, or for
the purposes of tha following provisions of tha Act. pamely,
Section 29A, Section 30 (1a), Part VIIA, or of any rules
made by. or with the sanction of, the Secretary of State in
Council.”

2. Control in the Reserved Field.

In addition to the direct administration of central
subjects the Governmen$ of India bas ¢{wo other execa-
tive duties to perform, firstly superintendence, direction
and control over provincial Governments in respect of
reserved subjects and secondly administration of all
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subjects in such areas of British India as fall outside
the Governor's provinces, (The North-West Frontiezr
Province, British Baluchistan, Ajmer-Merwara, the
Apdaman and Nicobar Islands and Coorg). Of these,
Coorg has recently got a legislative council. But no
explicit devolution of authority has been made to the
local Government. All these provinces are under Chief
Commissioners, who administer the provmces as agents
of the Governor-General-in-Council. 4

The control of the central Government over the.
official part of a provincial Government is complete. It
ia exercised most fully and constantly in the domain
of “Law and Ocder.”” The Home Department of the
Government of India keeps - itself fully informed of
all important provincial afiairs through the Criminal
Investigation Department. The Home Department is
charged with the general responsibility of all internal
affairs. To discharge such a responsibility, it alertly
watches the progress of important events in DBritish
India 88 @ whole. The C.I. D.’s'tentacles extend from
Dan to Beer Sheba, The Home Department thus fol-
lows closely the march of political movements, keeps
vigilantly informed of any industrial or commercial
aunrest, or any seditious or revolutionary propaganda.
It indicates the general lines of policy to be followed by
the Provincial Governments. From time to time, it
directs prosecutions to be instituted for seditions and
crimes. Besides, the Central Government has drawn the
attention of the Provincial Governments over the need
for maintaining adequate police force, expediting
<riminal trials, ete.
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It has relaxed its control over provincial matters
concerning reserved subjects according to the impor-
tance of the subjects. In the purely provincial sphere,
it has limited its supervision principally to securing that
provincial finances should not be detrimentally affected
by large alienations of land or land revenue or wide
departure from the accepted principles of assessment.

The Central Government in relation to provin-
cial transferred subjects. —We have seen that a policy
of non-interference with provincial transferred subjects
has been chalked except for some limited purposes, by
the Central Government. But an entireisolation of each
province must result in a warped outlook of adminis-
trations and hamper the material progress of the
province. Therefore, in order to secure uniformity of
development in provincial administration on the trans-
ferred side, the Government of India has adopted the
practice of arranging periodical conferences among
ministers and heads of departments. There have thus
taken place at Delhi and Simla conferences attended by
provincial Education Ministers, and Directors of Public
Instruction, and Provincial Excise and Agricultural

, Ministers, as well as by Inspectors-General of Police

and Jails, and Finance Members. It is a sound method

' of pooling experience and initiating joint policy.

The form in which the Government of India has
couched its communications to the provinces is invaria-
bly one of advice and suggestion and not of command.
But the advices or suggestions are commands, so far as
the provincial reserved half is concerned and the
transferred half readily falls in with the suggestions.
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Financial control by the Centre

The powers of the Central Government in the:
financial sphere are restricted to central revenues. The
cluseification of revenues, central and provincial,
follows closely tke division of subjects into central and
provincial, except that a fixed share of 25 per cent. in
the growth of income tax collections due to increase in
income within the provinces is assigned to the respec-
tive provincial Governments in addition to the provin-
cial heads of revenue.

Over provincial finances, the control of the Central
Govercment is limited o _

1. New Provincial taxes, other than those already ear-
marked for them in the Devolution rules ealled scheduled
taxes,

2. Provincls! borrowings. whether in Tndia or outside
Tndia; inthe luttar case the eanction of the Sscretury of State-
in Council is nlso necossary.

3. New itews ol expendiiure op establishments azd on
capital outlay. .

Over the financial administration of the central
Government, the Secretary of Statzetill maintains acon-
trol more rigid than in any other sphere of administra-
tion. The Secretury of State in Council scratinise the
budget proposals of every year, before they are presented
to the Assembly. No doubt the belt of financial control’
bas Leen loosened gradually. Large powers of expendi-
ture have been delegated to the Government of India,
but in a limited number of cases, previous sanction of.
the Secretary of State in Council is necessary. In cases.
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-of taxes falling within the scope of the Fiscal Conven-
tion, the Secretary of State does not interfere, when the
-Government of India and the Legislature are in agree-
ment. The Secretary of State also controls the manage-
ment of the gold standard and the paper currency
reserves, the policy with regard to exchange and cur-
‘rency, and all borrowings in England and India.
The Central Executive in relation to the
Central Legislature
_ The differentiation of the legislature from the exe-
-cutive must result in the control of the legislature by
- the executive or vice versa, otherwise the machinery of
“Government would come to a standstill. In U.S. A.,
both the legislature and the executive are subordinate to
"a superior body. In India, until responsible Government
‘is given, the executive cannot be amenable to the leglsla.-
ture.

The Contrast with Westminster

*The first essential for a correct understanding of

the relations of the Central Government with the Cen-

tral Legislature in India is to divest the mind of analo-

-gies drawn from the British parliamentary system. A
British Cabinet can only survive, so long as it has the

support of a majority in the House of Commons. The

-Central Executive in India—the Governor-General-in-
Council—is, on the other hand, entirely independent of,!1

and, indeed, can seldom count with confidence on a:

majority in the Indian Legislature. Yet, no defeat can,

-drive its Members from Office, and the statutory powers!
.of the Governor-General or the Governor-General-in-!
Council are sufficient to prevent opposition from bring-'
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ing administration to a standstill. Again, the Opposition
in the British Parlian.ent has alwsys before it the pros-
pect of a return to otlice, when it will itself bear the
burden of administrative responsibility and have to
justify its former declarations. The position in India is
very different. The Opposition’s opportunities for criti-
cism and its powers of influencing the course cf legislative.
and adwicistrative business are extensive. But it cannot
be vested with responsibility for the administration and
thus be called on to reconcile its criticisms with the
requirements of actual government. Such a constitu-
tional system might be supposed to have led to wholly
irresponsible criticiem from the Legislature and to
complete indifference in the Executive. DBut, the course
of development has been otherwise. On the oue hand,
while the attitnde of the Assembly has often been
strongly intluen ced_by its conmsitutional u‘responmbdlty. >
it has co-operated with Government in a good deal of
constructive work. On the other hand, the Executive
has been far from unresponsive to the criticism and to
the suggestions of the Legislature.”

Control of the Central Executive over the Cen-
tral Legislature.—In order to see that the central
legislature does not in any way impair theresponsibility
of the Government of India to Parliament, the Act has
vested the Executive with certain degree of control
over the legislature. This control is ezercised mainly
by the Governor-General himself, about which we have
seen, and partly by the Central Executive. The control
of the Central Executive consists in the rule making.
powers given to it by Sec. 129-A,
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The Section says :—

** Where any matter is required to be prescribed or regu-
‘lated by rules under this Act and no special provision is made
-a8 to the authority by whom the rules are to be made, the
rules shall be made by tha Governor-General-in-Council, with
the sanction of the Secretary of State in Council, and shall
not be subject to repeal or alteration by the Indian Legisla
ture or by any local Legislature.” ’

The skeleton of the new constitution under the
Reforms having been framed by Parliament, it has
-delegated to the Indian Government authority to fill in
‘the details of the working of the constitution. Thisis
necessary as the details to be filled, depend much, on
first hand experience and the Governor-General-in-
‘Council are naturally deputed to do it. The Raule-
making Powers vested in the Governor-General-in-
-Council under Section 129-A are for :—

' 1. framing rules to fix the qualifications of electors and
candidates and determining the method of election, nomina-
tion and all other matters connected with the composition cf
the legislatures, central and provincial, . Refer’ to Section 64
.of the Act;
2. making provision by rules for regulating the course
of business and the preservation of order in the Central
Legislature and selecting the mauner of providing a person to
pregide in the absence of the President and Deputy President,
.and to determine what number should constituta the qucrum
and other matters eonpected with the proceedings in the legis-
lature. Refer Section 67 ;

3. classifying the subjects into central and provincial
both for administrative and legislative purposes;

4, framing of tbe first standing orders.
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Tke rules can be amended oniy by the Governor-
General-in-Council, but the standing orders may be
amended by the Chamber concerned.

The Central Government in Relatlon to
Native States

The powers of the Governar-General-in-Council in
interfering with the Government of Native States.come
under the extra-tecritorial powers of the Government of
India.* z_s uccessive Charters and Acts, extensive powers

of sovereignty v have been delegated by the English Crown, .

first to the,East India Company and afterw ards to the

Governor-General-i -in- Counul as its successor’ TLe

Governor General-in-Council is the representatwe in

India of the British Crown and as such can exercise .

under delegated authority the powers incidectal to
sovereignty with reference to both British !ndia and to
neighbouring territories, subject to the restrictions im-
posed by Parliamentary legislation and to, the control
exercised by the Crown through the Secretary of State
for India. Thus he can.nake treaties and conventions
with the ralers, not only of Native States withia the
boundaries of what is usually treated as India, but also
of adjoining states which are commonly treated us extra
Indian such as Afghanistan and Nepal and can acquire
and exercise within the boundaries of such states,
states powers of legislation and jurisdiction similar to
those which are exercised by the Crown in foreign coun-
tries in accordance with the Foreign Jurisdiction Acts
and Orders in Council under them, and extending to
persons, who are not subjects of the King.”
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The existence of the extra-territorial powers of tae
Governor-General-in-Council and their exercise to some
“extent was regulated by the Foreign Jurisdiction and
Extradition Act of 1879 of the Governmert of India.
In order to éraw out the analogy between the extra-
territorial powers of the British Crown in other parts
of the world and the extra-territorial powers of tke
Governor-General-in-Courcil, an Order in Council by
His Majesty was passed in 19)2 superseding the
above Act. )

The Order in Council of 1502

1. The substitution of an Order in Council for an
Act of the Indian Legislature places the extra-terri-
torial jurisdiction of the Governor-General in-Couxncil
on a wider and firmer basis.

2, The language of the Order is wide enongh to
confer every possible source of extra-territorial juris-
diction. Both executive and legislative powers of extra-
territorial jurisdictions are delegated by the Order in
Council: The regulations issued under this Order
take the form of directions to the Native = States, coa-

. stituting Civil and Criminal Courts, and declaring what
law to be administered. |

3. The local limits in which the Governor-Gene-

ral-in-Council can exercise extra-territorial jurisdiction
under the Order are the * territories of India outside
British India" or in other words, Native States and any
other territories which His Majesty in Council might
declare to be within the jurisdiction of the Govern-
ment of India. The locil limits include local terri-
torial waters. E
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Ia point of fact, the jurisdiction of the Governor-
General-in-Council within the Native States is exer-
cised :—

(a) over European British subjects in all cases;
(1) over Native Indian subjects in certain cases;

(¢) over all classes of ‘persons, British or Foreign
within certain areas; o ‘

(d) there are certain areas within which full juris-
diction has been ceded to the Government of India and
within which, jurisdiction is accordingly exercised by
Dritish Courts and Officers over all classes of persons,
e.g-, the Berars or the Assigned Districts of Hyderabad
were leased by the Nizam in perpetuity to the British
Government. The British Government exercises com-
plete jurisdiction over all subjects in the Berars.

Besides, full jurisdiction is enjoyed by the Govern-
ment of Indiain cantonments and residencies. Under
arrangements with the Native States, full jurisdiction
has been ceded in Railway lands within the territories
of thoso States. The effect of these grants came into
question in Muhammad Yusuflin v, Queen Empress.

In this case a Magistrate at Simla issned & warrant
for the arrest of a subject of the Nizam. The offence was
alleged to have been commited at Simla. The warrant
wag executed over an area of railway land in the State.
The question was whether the execution of the warrant
under the circumstances was legal. It was held that
the jurisdiction depended on the agreement between
the Nizam and Government of India and the jurisdiction

7
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conceded must be limited to jurisdiction required for
railway purposes and the warrant was illegal.

Besides, the Government of India may enjoy in
some cases what is called * Residuary jurisdiction.”
That means the residue of jurisdiction which has not
been left with the Native Ruler, but exercised by the
Government of India. This is to be inferred from
sufferance and usage. By this, considerable jurisdic-
tion is exercised by the Dritish Government through
the Government of India in some of the Nativa States
over thesubjects or a particular class of subjects.



CHAPTER IX
THE CENTBAL LEGISLATURE.

We have seen that the Montague-Chelmsford Re-
forms left the structure of the Central Executive little
altered. It wasino there-organisation of the legislatures
that the Reforms effected greit changes. The Montague-
Chelmsford Report pointed out as the cardinal defects
of the Morley legislatures, *“the very restricted nature
of the franckise” and *“the lack of connection between
the primary voter and the member who sits in the
Councils.” Thbe radical change to be made was * to call
an electorate -into existence capable of bearing the
weight of responsible Government.” To secure this end’
the structure and composition of the legislatures were
entirely altered and a new life was brestbed into the
working of the legislatures. Let us now consider the
structure and the powers of the Central Legislature.

Structure of the Central Legisldture.

The Indian Legislature consists of the Governor-
General and the two Chambers, viz., the Council of
State and the Legislative Assembly. The Government
of India Act fixes the maximum number of members in
Council of State to be sixty, of whom not more than
twenty_should be om Cials. A minimum pumber of
members is fixed on the other hand to the Legislative
Assembly and the number is fixed as 140. The Act
fixes that five-sevenths of the members shall be elected
and one-third of the rest shall be non-oficials. - The'
Assembly now consists of 145 members, of whom 105’
are elected, 20 are officials and 14 are non-officials,
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The electorates for both the Chambers are general,
“commupal (Muslim, European or Sikh) a_tll_d__sEecial
(Indian Commerce, European Commerce, or Land-hold-
ers). The property qualifications for the Council of
State are the highest of all and those of the Assembly
are higher than for a provincial legislature.

Duration and Sessions of the Two Chambers.

The Council of State sits for three years and the
Legislative Assembly for five years. As we have seen,
the Governor-General can dissolve either Chamber
sooner, or extend the period further than the periods of
duration given above. But the execptive is not to rule
without the Liegislature for more than six months or even

"with the permission of the Secretary of State for more
than nine months. We have seen that the Governor-
General is not a member of either House and the
Executive Councillors of the Central Government are
members of either House. We have also noted the -
powers of the Governor-General with respect to the
Indian Legislature.

" The Presndents of the Council of State and the

Legislative Assembly

The Council of State bas a nominated President,
but the President of the Legislative Assembly was to be
first appointed by the Governor-General and after the
first four years, to be elected by the members and ap-
pointed by the Governor-General. The first President
was chosen from his experience of the House of Com-
wons and it was his duty not only to set the Assembly
going-on right lines, but also to be the guideand adviser
of the Presidents of the provincial legislatures.
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Procedure in the Central Legislature

The Governor-General fixes times and places for
holding the sessions of either Chamber of the Indian
Legislature and he may from time to time, by notifica-
tion or otherwise, prorogue such sessions. The quorum
for the Assembly is twenty-five; and for the Council of
State fifteen. 1f the President, on a count taken at
any time ascertains that a quorum is not present, he
must adjoorn the House till the next duy on which it
ordinarily sits.

ThLe list of business is prepared by the Secretary in
accordance with the Standing Orders of the House.

Questions :— The first hour of every meéeting is
available for the asking of questions of public concern.
A question may be addressed to a member of the
Government in relation to the public affairs of which he
is officially connected, or to a matter of administration
{or which he is responsible. If a question is addressed
40 a non-official member, it must relate to some Dill,
Resolation or other matter connected with the business
cf the House for which the member is responsible.

The Legislatures in India have adopted for the
time beicg the rules of Parliamentary etiquette in its
proceedings. The first Standing Orders were framed on
the model of the written and unwritten rules of Parlia-
mentary debate. It is open to the Chamber or Legis-
lature concerned to alter the Standing Orders and
adopt a new practice. * The Assembly must create its
own precedents and traditions. It is a swadeshi Par-
liament. It is not called upon to irvitate slavishly the’
British Parliamentary practice. But it would do well
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to take advantage of the long experience of that House
which has been crystallised in conventions.”

In India the Rules provide that no question may
be asked in regard to any of thefollowing subjects :—

(i) Any matter affecting the relations of His
Majesty’s Government, or of the Governor-Genera] -in+
Council, with any foreign States;

(ii) any matter affecting the relations of any of
those authorities with any Prince or Chief under the
suzerainty of His Majesty, or relating to the affairs of
any such Prince or Chief, or to the administration of
his territory ; and

(iii) any matter which is under sdjudication by
a Court of Law having jurisdiction in any part of His
Majesty’s dominions.

A question is a demand for information. The Pre-
,sident may disallow any question, when in his opinion,
it is an abuse of the right of questioning or calculated
to obstruct or prejudicially affect the procedure of the
House.

Notice of questions is of course necessary to collect
the desired information. The length of notice is fixed
by Standing Orders. '

After the question has been answered, any member
may put a supplementary question to elucidate further
information. The supplementary question must be put
at once; it cannot be deferred to the end of question
time. i

Resolutions:—A resolution is a specific recommen-
dation to the Government by the House as a body, on
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motion made and carried. A resolution must not be.
made on any matter, on which a question may be barted
"by rule. '
The Governor-Geperal may disallow any resolution
on the ground that it cannot be moved without detri-
ment to public interest or on the ground that it relates- -

to a matter which is primarily not the concern of the
Governmens$.,

The other details of procedure consist in moving

for adjournments, in moving amendments, in taking the
vote, etc.

Committees :—There is no provision of law for the
Legislature to dissolve itself into committees. But
they have adopted the Parliamentary practice of ap-
pointing Standing Committees, The most important’
of the Standing Committees are the Standing Finanece
Committee and the Committee on Public Accounts. The
Finance Committes is $5 scrutinise the Government's
proposals for new items of votable expenditure. It is
an advisory body presided by the Finance Member and
its recommendations, though not binding on the execu-
tive, carry great weight with the Government and the
Assembly. The Public Accounts Committee deals with
the aunditing and appropriation of the accounts. It has
to scrutinise whether the money voted by the Assembly
has been spent within the scope of the demands. It also
examines the expenditure on non-votable items. Two-
thirds of this Commitieo are elected by non-officia} -

members of the Legislature and the rest nominated by
the Government
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The Budget:—The position of the Legislature in
relation to the raising and spending of the revenues of
the country is similar to that which has been establish-
ed-in the House of Commons. “The elements of the prin-
ciple, that the people are not to be taxed without their
consent, are to be found in the rules requiring the bud-
get to be laid before the Legislature each year with the
proposals of the Government, for the appropriation of
the revenues to various items of expenditure stated in the
form of demands for grants, on which the Legislature
will be asked to vote.”

The Budget is submitted to both Houses for a
general discussion. The demands for grants arising out
of it are, under the Act, submitted to the vote of the
Legislative Assembly only. But, of course, the Council
of State can express its views not only in the general
discussion, but also in the form of resolutions. Pro-
posals for new taxation and changes in the existing
taxes, that might have been imposed by law, have to be
submitted as bills and thus come before both Houses.

\,

A refusal of a grant isexceptional. A nominal
redaction only is required to criticise a department. Any
further reduction must be with the object of retrench-
ment. But a refusal of a grant on an important branch
of Government would merely dislocate the administra-
tion. But we have seen that the Governor-General has
extraordinary powers to overrule the refusal of grants
by the Legislature, in such cases, where be thinks that
a particular demand is essentml to the dischargs of his
responsibilities. : :
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Non-votable items in the budget cannot be reduced
or refused. Diecussion on these matters is to be decided
by the President.

Bills:—The genersal principles underlying pro-
-cedure a3 regards to bills are as follows: A bill has to
be published with a full statement of “Object and(
Leasons.”” \Vhen first introduced, the debate is to
confne itself as far as possible to_the_principle of the
Bill.  Safiicient timeis allowed to elucidate public
opicion on that matter. A Bill that is contentious or
10 any way ccraplex is referred to a Select Committee
of the House. The Select Committee’s report is then
presented by the member in chargs of the Dill and is
then sent back to the Select Committee, if any altera-
tions or modifications are to be made. When the Bill
finally comes to the House, any member may propose )
swendrents. Then the TLillis considered, clause by
clause, in all its details: At the end of the debate on
each clause, the President puts the question, that the
clause or that the clause amended, stands part of the
Bill.  Aud fipally after an interval, the Bill is put to
the vote in its final form.

All matters are decided by the majority vote. The
President or the p:rson presiding has a casting vote.
The President is free to exercise bis casting vote as he
thinks best. Dut it is understood asa rule, he willy
throw his vote to maintain the sfatus quo rather than -
to bring about a change.

Ko Bill becomes law unless passed by both Houses
and assented to by the Governor-General ; but any such
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law may be disallowed by His Majesty in Council and
it becomes void from the date, when such disallowance
is notified. The Governor-General may assent to a Bill,
or withhold his consent, or reserve the Bill for the
signification of His Majesty’s pleasure thereon. In the
last case His Majesty in Council (who would act on
the advice of the Secretary of State in Council) may
assent to it or may not assent to it. Unless His Majesty
_in Council assents to it, it does not become law.

We have seen in an earlier chapter, the Governor+
General’'s power of overruling the Legislature and
* certifying a bill’. We have also noted, under - what
circumstances, the Governor-General can convene a
Joint Sitting of the Hounses.

Tbe Law maklng Powers of the Cenlul
Legislature

‘Wide powaers of legislation bave beer given to the -
Indian Legislature. ‘
Section 65 says:

1. The Indian legislature has power to make
laws—

{a) for all persons, for all conrts. and for all places and
things, within British India, and

(&) for all subjects of His Majesty and servants of the
Crown within other parts of India, and

{c) for all native Indian subjects of His Majesty, with-
out and beyond as well as within British India; and

(4) for the Governmeut of cfficers, soldiers, sirmen and
followers im His Majesty’'s Indian Iorces, wherever they are
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sorving, in so far as they are not subject to the Army Act or
the Air Force Act ; and :

{¢) for all persovs employed or serving inor belongmg
‘to the Royal Indian Marine Service ; and

(f) for repesling or altering any laws, which for the-
time being are in force in any part of British India, or apply
to persons for whom the Indian legislature bas power to
make laws,

2. Provided that the Indian legislature has not,
unless expressly s0 anthorised by Act of Parliament,
power to make any law repealing or affecting—

(i) any Act of Purliament passed after the year one
thousand eight hundred and eixty and extending to British
India (including the Army Act, the Air Force Act and any
Act amending the same) ; or .

(ii) any Act of Parliament enabling the Secretary of
State in Council to raise money in the United Kingdom for
the Government of India ;
and has not power to make any law affecting the antho-
rity of Parliamentor any part of the unwritten laws or
constitation of the United Kingdom of Great Dritain
and Ireland, whereon may depend in any degree the
allegiance of any person to the Crown of the United
Kingdom, or aflecting the sovereignty, or dominion of
the Crown over any part of British India.

3. The Indian legislature hag not’ power, without
the previous approval of the Secretary of State in
Council, to make any law empowering any Court, other
than a High Court, to sentence to the punishment of
death any of His Majesty's subjects born in Europe, or

the children of such subjects, or abolishing an ngh
Court.
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A more important limitation for practical pur-
poses is contained in Section 67 which requires the
previous sanction of the Governor-General for the in-
troduction of any measure affecting—

. (a) the public debt or public revenues of India or im-
posing any charge on the revenuss of India ; or

(b) the religion or religious rites and usages of any class
.of British subjects in India ; or :

~(c) the discipline or maintenance of any part of His
"Majesty’'s military, naval or air forces ; or

) thp relations of the Government with foreign princes
or States :

Or any measure—

(i) regulating any provincial subject or any part of a
provincial subject, which has not been deolarad by rules

ander this Act to be sub;ect to legislation by the Indun
legislature ; or

(ii) repealing or amendmg any ach or a local legislature; or

(iii) repealing or amending any Act or Ordxnauce made
by the Governor-General.

A similar provision limits the powers of a local
degislature when they embark upon any matter of legis-
lation which would be properly considered by the
Central Legislature. There is no formal distribation of
legislative power in the Indian Constitution between
¢he centre and the Provinces. The practical demarca-
tion follows the classification of subjects into central
and provincial. The Central Legislature is entitled to
legislate for the whole field, to any rate with the
Governor-General’s sanction, even if the topic relates to
a provmcml matter.
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The Financial Powers of the Indian Legislature

We have secen how the Budget is presented to the
Central Legislature. The proposals of the Governor-
General-in-Council for the appropriation of revenues or
moneys relating to the following heads of expenditure .
shall not be submitted to the vote of the Legislative
Assembly, nor shall they be open to discussion by either-
Chamber at the time when the annual statement is
under consideration, unless the Governor-General
directs otherwise :—

(i) interest and sinking fund charges on losns ;
(ii) expenditure of which the amount is prescrlbed by or-
under any law; ,
(iii) ealaries and pensions payable to or to the depend--
ants of —

(a) persouns appointed by or with the arproval of His
Majesty or by the Secretary of State in Council ;
(b) Chiet Commissioners and Judisial Commissioners;
(c) persons appointed befors the 1st day of April, 1924,
by tbe Governor-General-in-Couneil or by a local
Government to services or posts classified by rule
under the Act as suparior services or posts; and
(iv) sums payable to any person who is or bas been in
the civil gervice of the Crown in India, under any
order of the Seoretary of State in Council or of
tbe Governor-General-in-Counecil, or of a Governor,.
uron an appeal made by hxm in pursuance of rules
made under the Act.
(v) expenditure classified by the order of tbe Governor-
General-in-Council ag—
(a) eoclesiastical;
() politieal;
(c) defence.
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The proposals of the Governor-General-in-Council
for appropriation of revenue relating to heads of expen-
diture not specified in the “non-votable,list’ above, shall
be submitted to the vote of the Assembly in the form of
-demands for grants.

.~ In this connection we have seen the Governor-
“General’s overruling power.

The Finance Bill, which is the annual statatory
-authority for most of the central taxation, comes before
both Houses which have equal po ser of dealing with if.

- It is formally introduced at the time of the Finance
Member’s budget speech, though it is not discussed or
voted upon, until after the estimates have been passed
-or certified. '

Relations Between the twa Houses.

The two Chambers differently constituted are
bound to differ in view. The Government of India Act
seeks to avoid such differences by (1) Joint Commiitees
(2) Joint Conferences (3) Joint sittings.

By means of Joint Committees differences are fore-
stalled and the passage of a particular Bill is expedited.
~ Joint Committees are formed by each Chamber contri-
buting an equal number of members by formal resolu-

tions. 7 .
By means of Joint Conferences, differences of opi-
nion are discussed. Here again, each contributes an equal
nuomber, but no decision is taken. The results are to be
Jooked forin the proceedings of both or either Chamber.
Joint sittings are convened by the Governor-
General when a Bill is passed by one Chamber and is
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not passed in without amendments or with such amend-
ments as may be agreed to, by both the Chambers,

within six months after the passage of the Bill in the
first Chamber,

The Central Legislature in Relation to the
Central Executive

Short of constitutional control, the members of the
Indian Legislature have as many opportunities of criti-
cising and influencing the executive as the House of
Commons. In actusl working, the influence of the
Legislature, particularly the Assembly bas been consi-
dered to be enormous. The legislature can exercise its
influence in three ways :— ‘

(1) By questio.s and resolutions.

(2) Voting on the budget.

v (3) Appointment of standing committees.



CHAPTER X

PROVINCIAL LEGISLATURES
&

In our consideration of the Central Executive and
the Central Legislature, we discussed first about the
Governor-General and his powers, then passed on tothe
Central Executive, leaving the Central Legislature as
the last in the order of exposition. But so far as the-
provinces are concerned, it is necessary fo reverse this.
order. We have seen that the changes introduced by
the Reforms left practically the Central Executive un-
altered, while important changes were made in the-
structare ant_l powers of the Central Leglslature Apart
Trom the fact that the Central Legislature was made-
‘bicameral, and elected majorities were introduced in both:
the Chambers, and greater opportunities of inﬂdexicing
the executive were conceded by the Reforms, the res-
ponsibilities of the Governor-General and the Central

" Executive to Parliament have been left unimpaired.
Therefore our scheme of study was proper, in beginning
with the Executive, and then considering how far the
Central Legislature’s powers were widened.

But, in the provincial sphere, the Reforms have in-
troduced changes of a far reaching character. The-.
changes in the provincial legislatures and executives are
fundamental features of the new constitution. The
keynote of the Reforms is the establishment of provin-
cial autonomy and the introduction of responsible
Government in the provinces. Responsible Govern-
.ment, as we have seen, works th;ough the de facto.
'sovereignty of ministers responsible - to the electorate,
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represented by the legislature. It is but proper there-
fore to begin our study of the provincial constitution,
with provincial legislatures eand consider how far the
provincial legislatures control the provincial executives.

The Provincial Legislature :—The Minto-Morley .
Legislative Councils_swere mere_enlargements_of the
Executive Councils for the purpose of law making.
I\arrow franchxses .a,pd mdu‘egﬁ electlons faxled to en-
courage in ‘the members a sense of responmblhty to
the people generally. No general franchise and no
territorial constituencies existed and the powers of the
councils were limited in the way we have seen. Further,
the Minto-Morley Legislative Councils could_legislate
and advise, but hid no administrative control The
Govyernor presnded.over the Councils a.nd _exerted an
exceptional influence over all dehbemtlons

The grant of ‘Responmble Government in the
provinces being the cardinal feature of the Reforms,

- the Legislative Councils have been radically altered.

The provincial legislatnre under the Acti 18 an auto-
nomous body ¢n posse.

Composition of the Legislative Councils: -The
Act of 1919 provides that, at lgast 70 per cent. of the |
members of a Legislative Council shall be elected mem- =
bers (except in Burma where it is €0 per cent.) ang
not more than 20 per cent. shall be officials. In addition
to elected and official members, there is a third group,
v¢2., the non-official members. Non-oficial members are
nominated by the Governor. Nomination secures are- )
presentative to & class or community, which would
otherwise go unrepresented and is wused by the

8

A

-
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Governor to redress inequalities or to fill up an undesi-
rable gap. The detailed work of defining constituencies
and franchise, in fact fixing up the exact number of the
Legislative Councils, was done by the Franchise Com-
mittee of Liord Southborough. The recom cendations
of this Committee were considered by the authorities
and embodied in Electoral Rales.

The constituencies generally based upon territory
are supplemented by constituencies representing parti-
cular communities or special interests such as Univer-
sities, Indian and European Commerce and Land-
holders. The former, or General constituencies are.
divided into “ Communal ”’ and “ Non-communal ** and
these are sub-dividedinto “ Raral ”’ and * Urban.” The
composition of the Legislative Councils has been very
much enlarged. The statatory minimum for Madras is
118. The actual elected numbers fixed i3 93 ; nominated
officials and Executive Councillors form 11 and nominat-
ed non-officials form 23, tke total being 132. Similarly,
the compositions of the other Legislative Conncils have
been fixed.

Franchise :—A broad franchise, that is, the aboli-
tion of the narrow franchise of Minto-Morley Reforms, -
was desired by the Mont-iFord Report. The normal
qualification for the vote is residence within the cons-
tituency, coupled with the payment of a small amount
.of land revenue rent, or local rates in rural areas, and of
maunicipal rates in urban areas. The Electoral Rales
did not establish woman suffrage, but they empowered
the Legislative Councils by resolution to remove sex-
barrier themselves and this has been done in every
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grovince. In Madras, it may be noted, there has been a
woman Deputy President of the Legislative Council,

It is beyond the scope of this book to enter into a
.discassion of the distribution of seats by communal elec-
torates, reservation of seats, etc. Suffice it to note, that
the provincial legislatures under the Reforms are enough
40 be representative in the full sense of the term.

Business and Procedure in the Provincial Legis-
latures:—The bulk of the Rules and Standing Orders
regulate the business and procedure in the Legislative .
‘Councils. The President was to be appointed by the
-Governor for the first four years and then Presidents are
-elected by the members of the Council. There is a
Deputy President elected by the members and approved
by the Governor. Further, at the commencement of
each session of the Councils is elected a panel of four
Chairmen, any one of whom presides over the Council in
the absence of the President and the Deputy President.
The President decides all points of order which may
arise and his decision is final.

The procedure as to questions, motions for adjourn-
ment and resolutions is similar to what obtains in the
Central Legislature. Similar limitations exist in both
cases. ’ ’

Budget: —After the Budget has been presented to
the Council by the Finance Member, the Council pro-
ceeds todeal with it in two stages :—(a) General dis-
‘cussion (b) Voting of demands for grants. :

(a) A statement of the estimated annual revenue
and expenses is presented before the end of the current
financial year and on a day allotted subsequent to this,
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by the Governor, the Council discusses the Budget as a-
whole or any question of principle iavolved in it. At$.
this stage, no motion is moved nor is the Budget submit-
ted to the vote of the Council. At the end of the dis-
cussion, the Finance Member gives a general reply to-
the debate.

(b)) The second stage begins with the voting of
grants. The estimated expenditure for each depart-
ment of Government is presented in the form of a

- demand for a grant to that amount. The demand must
give all the items of expenditure showing detailed state-
ments. The demands for the transferred subjects are-
to be kept distinct from the demands for reserved sub-
jects.. Not more than twelve days can be allotted by
the Governor for the discussion of the demands and not
more than two days for the discussion of a single grant.
The executive only is entitled to make any motion for
appropriation of a demand, No motion of a private
memberis in order, except the one to omit or reduce any
item in the grant, or to reduce the demand, or omié
altogether.

Supplementary estimates and demands for new-
grants may be presented in the course of the year.

Duration and Sessions of Pravincial Legisla.
tures :—The ordinary duration of a Legislative Council
is three years from its first meeting: But the Governor
may dissolve it sooner or extend it for a period, not ex=
ceeding one year, if bethinks fit. But after dissolution,
the executive is not to work without the Council, not
more than six months, or for not more than nine months
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with the sanction of the Secretary of State from thedate
-of dissolution. '

The Governor may appoint such times and places
for holding the sessions of his Legislative Council and
may prorogue the Council.

Any meeting of the Legislative Council may be
adjourned by the person presiding.

All questions, in the Legislative Council are deter-
mined by the vote of the majority of the members pre-
‘sent, and in case of equality of votes, the President has
a casting vote.

Powers of the Provincial Legislatures:—The
provincial legislatures under the Reforms are intended
to be sovercign bodies with regard to the transferred
Iuncgnons of the Government and have great opportu-
nities of criticising and inflaencing the execative, so far
88 the reserved functions are concerned.

Law-making Powers :—Section 60-A says:—(1)
The local legislature of any province has power, subject
to the provisions of this Act, to make laws for the peace
and good Government of the territories for the time
‘being coustituting the province.

(2) The local legislature of any province may,
-subject to the provisions of the sub-section next follow-
ing, repeal or alter as to that province, any law made
either befors or after the commencement of this Act by
apy authority in DBritish India other than that local
legislature.

As we have seen in the case of the Central Legis-
lature, there are certain specified matters which require



118 THE INDIAN CONSTITTTION

the brevions sanction of the Governor-Genera.l belore
the provincial legislature can make any law regarding -
them. They are laws;—

1. imposing oca uthorising any tax, execapt schedmled
taxes; o
2. affecting the public debt of India or the customs

duties or other taxes and duties imposed by the Governor-
General-in-Couneil for the purposes of the Government of
India as a whole;

3.  affecting the naval, mxhtary. or air force;

4, affecting. the relations of . the Government with-
foreign princes or states;

5, regulating any central subject ;

6. regulating any provlncml subject declared by
Bules to be subject to legialation by the Iadian Legislature; '

7. ‘affecting " auy power expreasly reserved to the-
Goverror General-in-Council ;

8. ' altering or repealing the provisions of the codes--
and acts specially declared by rules to be outside thaj jurls-
diction of the provincial legislature; and

9. affecting any Act of Parliament.

In these matters, the powers of the provmclal.
legislature are thus limited. . .

Financial Powers .—Thg Provincial Legislative-
Council has the power to vote npon the budget in the
form of demands for grants as we have seen. We have
'also noted that the Council can move motions either to .
omit or reduce any grant or any item in the grant,.

In respect of this power three limitations are to
be made: .

(i) . In the first place, certain charges of a special
or recurring kind mentioned in Sec. 72-D, are not.
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submitted to the vote of the Council. Contributions
payable to the Government of India, the interest and
sinking fund charges on loans, expenditure presctibed
by or under any law, the salaries of High Court Judges.
and of persons appointed by the Secretary of State in
Council or by or with the approval of the Crown, and
similar charges are heads of expenditure excluded by
the Act from the control of the provincial legislature.

(2) The Governor has the power to authorise such
expenditure in an emergency as may be necessary for
the safety or tranquillity of the province. This corres-
ponds to the Governor-General's power of sanctioning
grants for any emergency.

(3) In view of the Council having the power to vote
upon the budget, the Governor has been armed with the
power of restoring grants. If the Council reduces or
refuses a grant which relates to a reserved subject, it |
rests upon the Governor to decide whether the expendi-
ture is essential to the discharge of his responsibility
for the subject ; and if the Governor * certifies *’ to that
effect, he can restore the grant. The provincial execu-
Sive can expend the amount on that subject, just as if
the legislature has voted the demand. The Joint Select
Committee made it perfectly clear that this power of
restoration by the Governor was real and its exercise
should not be regarded as unusual or arbitrary. Also,
it must not be thought that the power of a Provincial
Council to reduce or refuse a supply for a reserved
subject is merely nominal. The Council has the oppor-
tunity to put on record its reasons for the vote. Any-
how, if the Council justly refuses or reduces a grant or
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does so to criticise the Government, it will act as a.
corrective in course of time.

(4) If the provincial legislature reduces orrefuses
a grant relating to a transferred subject, its decision is
almost decisive. The Governor with the advice of the
Ministers can re-submit the demand to the Council for
a review of the former decision.

- With reference $o transferred subjects, the Gover-
‘nor has the right in cases of emergency to authorise
such expenditure, as may, in his opinion, be necessary
for the carrying on of any department.

A bill passed by the legislature and not sssented to
by the Governor, does no$ become an Act and has no
effect. Bills passed by the provincial legislature require
not only the assent of the Governor, but also that of
the Governor-General. Certain classes of bills must be
reserved for the consideration of the Governor-General.
Such cases, in which reservation for the Governor-
General is compulsory are bills containing provisions
(a) aftecting the religion or religious rights of any class
of British subjects in India, (3) regulating the constitu-
tion or functions of any university, (c) having the effect
of including within a transferred subject, matiers which
have hitherto been classified as reserved subjects,
(d) providing for the management or construction of
light or feeder railways or tramways, (¢) affecting the
1and revenue of a pravince in the matter of period of
settlement or pitch of assessment or modifying materi-
ally the general principles of land revenue asgessment.

Reservation is optional in the case of & bill which
appears to the Governor (a) to aflect any matter,
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wherein he is specially charged under his Instrument’
of Instructions, (b)to aftect any central subjects, (c) to
affect the interest of another province.
. 'A bill passed by the legislature and assented fo by
* the Governor is submitted to the Governor-General and
_becomes an Act only on his signifying- his- assent -fo it..~
1f the Governor-General withholds his consent, he has
to give his reasons for the same. Generally, the Gover-
nor-General does nct withhold his consent unless,
(1) the bill oversteps the limits of the powers of the
provincial legislature or (2) it affects all Jndia interests
or (3) central legislation on the same matter is con-
templated. . :

Where the Lill is reserved by the Governcr for the
assent of the Governor-General (in such cases mention-
ed above) it becomes law only, if the Governor-General
assents to it within six months.

A Lill passed by the legislature may be retarned to
it by the Governor for reconsideration with such amend-
ments he may recommend ; a bill passed by the legisla-
ture and reserved for the assent of the (overnor-
General may within six months be returned for recon-
cideration, with the consent of the Governor-General;
the legislature may then reafirm the bill with or with-
out amecdwents and send it for the assent of the
Governor-General. If a bill reserved for the assent of
the Governor-General is not assented to, by bim and is
pot eent for reconsideration within six months, it
lapses.

The Governor-General may reserve a bill submitted
to him in the ordinary course for the signification of
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His Majesty’s pleasure and such a bill becomes law onr
the assent of His Majesty in Council. .

An Act assented to, by the Governor General may
be disallowed by His Majesty in Council and becomes
vmd from that date.

Governor s Powers with regard to Legislation.

The Governor's powers with regard to the provin-
cial legislation are both of a positive and negative.
character.

The positive power of the Governor is given by
Sec 72-E. The Section runs as follows :—

1. Where a Governor's Lagislative Council has tefused
leave to introduce or has failed topass in a form recommended
by the Governor, any bill relating to a reserved subject, the
‘Governor may certify that the passage of the bill is essentiak
for the dischargs of his responsibility for the subject, and
thereupon the bill shall, notwithstanding that the Council
‘have nob consented thereto, be deemed to have passed, and
sha!l on signature by the Governor, become an Act of the.
focal legislature in the form of the blll ad ‘originally intro-
duced or proposed to be introdmoed, in the Counoil (as the
case may be) in the form recommended to the Council by the-
Governor. :

"2, Every such Act skall be expressed to be made by the
Governor and the Governor shall forthwith send an anthentio:
copy thereof to the Governor-General, who shall reserve the
Act for the signification of His Majesty’s pleasure and upon the
signification of such assent by His Majesty in Courcil and the
notification thereof by the Governor-General, the Act shall
have the same force and effect, as an Act passed by the local:
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legi:lature and duly essented to ; provided tha, where in the
opinion of the Governor-General, a state of emargeney exists,
" which justifies such action, he may instead of reserving such
an Act, signify his assent thereto and thereupon, the Aect shall
have such force ;and effect as aforesaid, subject however to
disallowsnce by His Mejesty in Council.

3. An Act made under this section shall as soon as
practiosble alter being made, be !laid before each House of
Parliament, and an Act, which is required to be presented for
His Majesty's assent shall not be so presented, until copies
thereof bave been laid before each House of Parliament for
not less than eight days, on which that House has sat.

Thus, this section gives the power of certification to
the Governor to get essential legislation passed. But in
order he may not misuse his power, the bill so certified
by him must be sent to the Governor-General, who in
turn should reserve it for His Majesty’s pleasure, unless
in his opinion, a state of emergency exists, in which
case his signification of assent will make it law. If
His Majesty in Council assents to it, the Act has the
sawe force and effect, as if it had been passed by the
local legislature. Even the signification of assent by
the Governor-General in a state emergency is subject to
disallowance by His Majesty in Council. Before the
bill reserved for the assent of His Majesty in Council
18 considered by His Majesty in Council, copies must be
placed in each "House of Parliament for at least eight
days.

The negative power of controlling legislation by the
Governor consists in his preventing undesirable legis-
lation getting passed by the legislature
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Section 72-D. (3) says :—* Where any bill has been

uintroduced, or is proposed to be introduced, or any amend-
-ment to a bill is moved, or is proposed to be moved, the
Governor may certify that the bill, or any clause of it, or
“the amendment, affects the safety and tranquxlhty of his
/province, or any part of it, or of another ‘province and
‘may direct that no proceedings, or no further proceed-
‘-mgs shall be taken by the Council in relation to the
-bill, clause or amendment, and that effect shall be given
4o any such direction.



CHAPTER XI

THE PROVINCIAL EXECUTIVE.

The Provincial Executive under the Reforms is:
the outcome of the gemins of British statesmanship.
Montague’s announcement of 1917 unequivocally said
the progressive realization of Responsible Government
was the key note of British policy in India. This gave
rise to the question, how and where Responsible Govern-
ment should be introduaced and this was answered by
the Montague-Chelmsford Report. The domain of the
provinges wa.s to_serve gs the training ground . for
Indians to ‘ progressive realigation. of Responsible
Gmemment But the authors of the Mont-Ford
Report bad reached the definite conclusion, that com-
plete responsibility for provincial Government could
‘* not be given immediately without inviting a break-
down.” Therefore, in order to avoid the breakdown on
the one bhand, but to initiate Indians in the path of
Responsible Government, they devised the means of
splitting up the provincial executive, which goes by the
name of “Dyarchy.’” In each province, under the
Government of India Act of 1919 the executive consists
of two parts. One part consists of the Governor and his
Ezecutive Council and the other part consists of the
Governor and Ministers. The Ministers are chosen by
the Governor from the elected members of the Provin-
cial Legislative Council. The Governor in Council is
in charge of the reserved subjects, while the portfolios
of the transferred subjects are placed in the hands of
the Ministers. The principle of Responsible Government
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is introduced by making the Ministers responsible to
the electorate, so far as the ttansferred functlons are
.concerned.

The Governor Acting with ‘Ministers

The number of ministers varies from two to three
in different provinces. They are appointed by the
Governor from the elected members of - the provincial
legislature and they hold office during his pleasure. The
salary of a Minister is fixed as the same as that of an
Executive Councillor ; but a smaller salary may be fixed
by the vote of the Legislative Council.

Section 52 (3) of the Government of India Act
says:—“In relation to transferred subjects, the Governor
shall be guided by the advice of his ministers, unless he
sees sufficient cause to dissent from their 6pinion, in
which case, he mayrequire action to be taken otherwise
thau in accordance with that advice.”” This shows that
in relation to trapsferred subjects, the Governor is pot
entu'ely constxtutxonal.heaa,.bound tq follow . the
declsxon of h;s__Mm.xsters Heis armed with sufficient
reserve powers to disre.ard the advice of the Ministers.
The Joint Select Committee say: ¢ Ministers who
enjoy the confidence of & majority in their Legislative
Council will be given the fullest opportunity of manag-
ing that field of Government, which is entrusted to
their care. In their work, they will be assisted and
guided by the Governor, who will accept their advice '
and promote their policy, whenever possible. If he finds
himself compelled to act against their advice, it will be
only in circumstances roughly analogous to those in
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which be had to override his Executive Council—
circumstances which will be indicated in the Instru-
ment of Instructions.”” The Instrument sgays: * In
considering a Minister's advic: a nd deciding whether
-or not, there is sufficient cause in any case to dissent
from his opinion, you shall have due regard to his
relations with the Legislative Council and to the wishes
of the people of the Province, as expressed by their
representatives therein. ”

Further the excercise of the reserve powers by the
Governor is facilitated by the provisions of Sec. 49 (2)
which empower the Governor to make rules for the
<onvenient transaction of business with his Minis-
ters. Under these rules, particularly those framed for
Madras, the Secretaries of Departments are given
power to dispose of cases at discretion, without the
concurrence of Ministers, to refer cases to the Gover-
nor over the heads of the Ministers and to have access'
to the Governor, without the concurrence of the Mlms-'
ters.

The resultant effect of all these provisions is to
make the re<ponsibility of the Ministers to the Gover-
nor, not a mere theory or fiction, as in England, but a
reality of considerable importance. With reference to
Ministers, the Governor has not been made a mere con-
stitutional head. Ile is Heis the defacto bead of bot.b sxdes of
the executive.

The Govemor, is not himself responsible, either to
the Legislative Council or the Government of India for
orders passed by him, whether according to or differing
from the views of the Ministers. The rules framed
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under Sec. 72 (5) provide that the Legislative Counci)
bas no power to pass any Resolation, criticising the
Governor, even in respect of any action taken by him
in regard to transferred departments. Devolution
Rule 49 frees him from the interference of the Gover-
nor-General-in-Council, except for certain specified pur-
poses. . Thus, in his sphere of activities free from the
control of the Government of India, the Governor has
the powers of an autocrat. ’

" The position of the Ministers on the other hand,
is that of a servant with two masters. They are res-
ponsible to the Legislative Council for what they do,
whether they act themselves or under the orders of the
Governor. To enforce the responsibility of Ministers,
‘the Legislative Council can pass a vote of no confideace
or of censure or can reduce or refuse any demands for
grants made by them. Whenever the Legislative Coun-
cil expresses its want of confidence in the Ministers and
shows its disapprobation in any of the ways above men-
tioned, the Governor has the constitutional right of
either dismissing the Ministers or dissolving the Legisla-
tive Council.

Thus the Ministers are forced to play to the tunes
of both the Governor and the Legislative Council- If the
Governor and the Council disagree, the Ministers will
have no option but to resign. But in practice, dead-
locks have been very rare. This is chiefly due to the
absence of parties in the local Councila with avowed
political views. The tendency cf the non-official nomi-
nated element generally is to vote for the Government.
So much &0, the Ministers have come to be dependent.
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1ore on the suppori I the Executive Councillors than
on ikie vote of the elec..1 members of the Council. ‘

Joint Ministerial Responsibility :—Although,
peither the Act nor the Joiat Select Committee has fixed
any provision for joint responsibility of the Ministers,
it was clearly anticipated by the Joint Committee,
Joint Responsibility leadsthe way to the cablnet system.
The Joint Select Committee say: It should be recog-
nised from the commencement that DMinisters may be
expected to act in concert_together. They probably
would do &0; £0; and in the oplmon of the Committee, it is
bettcr that they should doso.”” It was the view of the
Joint Select Committee that this principle of collec-
tive responsibility should appear on the face of Govern-
meut of India Bill and accordingly Sec. 52 (3) was
made to read, ““in relation to transferred subjects, the
Governor should be guided by the advice of his Minis-
ters'’ Dut, unfortunatg in the Instrument of Instruc-
tions to Governors, the wordmg does not lay stress
on the principle of collective responsibility. The word
“Minister " occurs ia singular in the Instrument which
does not evidently refer to j int responsibility.

The general principles of all the foregoing views of
the Joint Committee are:—(1) That the Ministers
should have the confidence of the majority in the Coun-
cils, (2) they should be jointly responsitle. The work-
ing of Dyarchy has shown that these principles could
not be followed. This has been partly due to the lack
of experience and suflicient political education on the
part of the members of the Councils and partly due to

the absence of political parties with comon political
9
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views. Except the Swarajists, who entered the Councils
in 1924, the chief tendency has been for members to
group themselves on communal grounds. The growth
of political institutions, habits and. conventions is not
certainly a simple affair. The Joint Responsibility of
Mxmsters is absolutely impossible, unless they belong to
a solid political party, which predominates the legisla-
ture. The Governor, in view of these circumstances, in
making appointments of Ministers has either rewarded
outstanding merit or tried to satisfy the claims of
different communities. There has been possible for a
majority party in Madras and the Governor has been
taking the constitutional means of inviting the leader cf
the party to form the Ministry.. The principle of Joint
‘Responsibility has thus been accepted and embodied in
practice in the acknowledgment of a *‘Chief Minister.”
But again, the whole system is vitiated by communalism.
In other provinces, the' principles above-mentioned
could not be worked out in actual practice.

The absence of Joint Responsibility made the
Ministers weak and ineffective as against the Governor
and the Reserved half. In most provinces, the Minis-
ters came to be treated in fact,” not merely in law, as
advisers of the Governor. .

The Governor and His Executive Council :—
The members of a Governor's Executive Council are
appointed by His Majesty by warrant under the Royal
Sign Mannual and their number must be such, not ex-
ceeding four as the Secretary of State in Council directs.

One of them must be a person, who at the time of
bis appointment has been for at least twelve years-in
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the service of the Crown in India. There is nothing in
the Act prescribing the distribution of Executive Coun- }
<cillorship as between members of different races. There
are four members of the Executive Council in Madras,
Dombay and Bengal and in each case (as was recom-
mended by the Joint Select Committee) two are
Indians. In the other six Governors’ provinces, there
are two Executive Councillors in each, one being an
Indian. All Executive Councillors are ex-officio mem-
bers of the Legislative Council. But the Council has
no control over their emoluments or tenure of office
which is in practice limited to five years. If anelected
member is appointed as an Executive Councillor, his
seat as an elected member falls vacant, although he
enters the Council in his new capacity as an Executive
Councillor. The Governor usually presides at meetings
of his Executive Council and all proceedings are deter-)
mined by a majority vote and the presiding member ha.s‘
a casting vote in case of an equal division. But this
rule is subject to the overriding power of the Governor
which is given by Section 50 (2).

* Provided that, whenever, any measure is proposed
before a Governor in Council, wheraby the safety, tranquile
lity, or interests of bis province or of any part thereof are or
may be io the judgment of the Governor, essentially affected,
and he is of opinion that either the measure proposed ought to
be adopted and carried into exeoution, or that it ought to be
suspended or rejected and the majority present at a meeting
of the Council dissent from that opinion, the Governor may,
on his own authority and responsibility, by order in

-wrmng, adopt, suspend or reject the measure in whole or in
oart, "
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Relation between the two parts of the Provincial
Government. . ,
. The two parts of the provincial executive are kept
separate and distinct. But in the actual working of
the dyarchy, it is impossible to put all important ques-
tions of Government into water tight compartments.
There are matters in which joint decision and co-opera-
tion are necessary. A purely departmental issue can be
disposed of, inside the department. If it is of consider-
able gravity, eonsultation between the Minister and the
Governor may solve theissue. - But * cabinet questions
have to- go before a meeting of the whole cabinet ™
and that means joint discussion of both the halves of
the Government. But it must be understood that
there is no decision, for which the halves are jointly
responsible. The Joint Select Committee had there-
fore emphasised the necessity of Joint - deliberations
between the two halves.

The Committee said:—* The Government thus
composed and with this distribution of functions shall
discharge them as one Government. It is highly
desirable that the executive should cultivate the habit
of associated deliberation and essential that it should
present a united front to the outside.” Further their
views on joint deliberation -were clearly expressed as
follows: —

“ There will be many matters of adwministrative
business, as in all countries, which can be disposed of
departmentally. But there will remain a large category
of business of the character which would naturally be
the subject of Cabinet consultation. In regard to this
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category, the Committee conceive that the habit should
be carefully fostered of joint deliberation of the mem-
bers of the Executive Council and the Ministers sitting
under the Chairmanship of the Governor. There cannot
be too much mutual advice and consultation on- such
subjects, but the Committee attach the highest impor=
tance to the principle that, when once, opinions have
been freely exchanged and the last word has been said,
there ought then to be no doubt whatever as to where
the responsibility for the decision lies. "’

Thus, in this scheme it is the Governor that acts
as & connecting link between the two halves. “In
such cases, the Governor occupies_the position of an
informal arbitrator between the two halves of the
executive and on bim lies the duty of effectively putting
into practice of joint decision of the two balves; ““ The
position of the Governor will be thus one of great res-
ponsibility and difficulty and also of great opportunity
and honour. He may have to hold the balance between
divergent policies and different ideals, and to prevent
discord and friction. " :

Accordingly, Section 49 (2) empowers the Governor
to make rules and ordersfor regulating the relations
between the two parts of the Government. Devolution
Rule 7 empowers him to decide finally whether & parii-
cular matter falls within the reserved or the transferred
field. Devolution Rule 9 provides that, if a matter
affects both the halves and difference of opinion arises
between them, the Governor should, if necessary, hold
& joint consultation. Devolution Rule 30 enjoins joint
copsultation or proposal for taxation and borrowing.
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Responsibility is shouldered on that part which origi~
nates the proposal. Devolution Rules 31 and 32 provide
for thbe allocation of revenue by mutuasl agreement
between the two halves and vest the Governor with
his final decision in such matters, in case tha two
halves are not agreed.

The two halves have equal authority to issue orders
in the name of the Government of the province, but the
orders must bear the necessary indication to which of
the two halves the order belongs.

- Within the Legislative Council, the Joint Com-
“mittee advised that the Executive Councillors and the
Ministers should not oppose each other by speech or
vote. They should not be required to support the
other by speech or vote, in cases of proposals which

they do not approve.

., The Governor,

‘We shall close this chapter with an account of the
Governor and his powers. Occupying as he does, an
unique position of responsibility and authority as head
of the province, it is fif to terminate this chapter with
an account of the Governor, * He is not only the
direct representative of the Crown appointed by His
Majesty by warrant under the Royal Manual and the
head of the provincein all matters of dignity and prece-
dence: he is not only the chief patron of innumera-
ble institutions and endeavours and the dispenser of
unending official and personal hospitality ; heisalsothe
actnal and working head of the execative, presiding
over its full meetings apnd providing by his influence
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and advice, and sometimes even direction, the cohesion
between the two sides of Government, which would
otherwise be wholly lacking.”” Thus the Simon Com-
mission Report, gives a beautiful epitome of the position v
of the Governor. The Governor usually holds office for
a term of five years. The three Presidency Governors
are chosen from distinguished men in the field of
British Politics, while the other Governorships are held
by officials belonging to the Indian Civil Service. It
may be noted that Lord Sinha has been the only Indian
appoinsed for this important post.

His Relations with Executive Councillors and
Ministers.

As the head of the province, the Governor is an
ex-officio member of the two halves of the provincial
executive. But his relations with the Executive Coun-
cillors and the Ministers are different.

In the Executive Council, he is the working head
of the Government. He takes part in all deliberations.} )
He has a casting vote as president and has authority to
overrule the majority in matters which affect the
safety, tranquillity and interests of his province. He

is a subordinate afficer of the Crown so far aa the reserv-

ed subjects are cqncerned He, with hig Egecutive |
Uonncxl 18 fully x responaxble to British Parliament for |
the proper “administration of the reserved departments
and is under the superintendence, direction and con-

srol of the Governor-General in Couneil. A

In relation to Ministers, he is in the position of a
copstitutional head representmg the Crown So far as

— o -
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the transferred subjects are concerned, the Ministers
are wholly responsible to the Legislative Council. e
have seen that in relation to transferred subjects, be
shall be guided by the Mmlsters, unless he sees sutt-
cient cause to dissent from their opinion, in which case,
he may require action to be taken otherwise thanin
accordance with that advice, Thus, except in_ such
constntutlonal head with reference to the transferred
subjects.

Besides, the Governor has also the power of the
temporary administration of a province in the case of a
ministerial vacancy. There had been cases of indivi-
dual resigoations of Ministers, but in such cases there
was no difficulty in filling up the vacancy. But on
account of the obstrnctionist policy of the Swarajists
block, in Bengal, the Government of transferred sub-
jects had been brought to a standstill and in such cases
the Governor had to take up the administration him-
gelf. In such a case, the Governor has to certify in
writing that an emergency bas arisen and forward a
copy of the certificate to the Governor-General in:
Council for information. It must be noted that in
such a case, the Governor-Gerneral has nothing to do
with the transferred subjects, nor can he transfer the
subject to the reserved category.

We have also seen in respects of legislation and
voting of demands for grants concerning reserved
departments, the Governor enjoys extraordinary powers
analogous to thase of the Governor-General in reaard
to Central Legislature.
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Further a careful survey of the relations between

the two halves of provincial executive has shown that
the Governor is the key stone of the arch_of provincial
Government.
T e is responsible  in general for the welfare and
progress of his province. The Iostrument of Instruc-
tions charges him with the duty of maintaining peace
end tranquillity, religious and racial equality and pro-
tecting the backward classes, Europeans and Anglo-
Indians, the services and minorities. .
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‘CHAPTER XII

FINANCIAL RELATIONS BETWEEK THE GOVERNMENT
OF INDIA AND THE PROVINCIAL GOVERNMENTS
Before the Reforms of 1919.

‘We have seen that the policy of Parliament from
the Regulating Act onwards was the gradual unification
and centralisation of the system of Government in India
under the single authority of the Governor-General-in-
Council. " The process of centralisation wag completed.
by the Charter Act 1833 and continued unimpaired for
“nearly a century untill the Reforma 0£1919. The whole
administration of India was concentrated in the hands
of the Governor- General -in-Council and the Govern-

~ o g e o S —

Govemment of Indla.

"Under this centralised system of Government, the
provincial revenues wenf directly into the coffers of the
Central Government and the provincial Governments
could incir no expenditure without the formal orders
of the’ quernment of India. The Central Government
was the guardian of the provincial Governments in all
respects. Especially, the careful scrutiny and control
of the provincial ﬁnancejy.thls guardian_became in
_course of time a suicidal policy. - The utter dependence
“of "the provincial Governments was illustrated by Sir
John Strachey. “If it became necessary to spend £20
on a road between two markets, to rebuild a stable that
tumbled down, or to entertain a menial servant on a
wages of 10 shillings a month, the matter had to be
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formally reported for the orders of the Government of: .
India.”" This arrangement led to a scramble for funds
among the provincial Governments, and to a waste in
expendituré. No agent would like to effect economies)
and improve the income, if the profits are to be reaped/”
wholly by the principal.

This state of circumstances continued right up to: ,
1871, when the first step towards decentralization of
revenues was taken by. Lord_Mayo Certain_h heads of
expenditure, for_example, Jailg, Registration, . Pohce, !
Educatlon, Medical _Services,. Printing, Roads, etc., |
were transferred ftom the Centre to local Governments, §
with the revenue under the corresponding heads to be (
supplemented by a fixed annual Imperial grant. The
local Governments were authorised to allot the revenues
assigned to them at their discretion, subject to certain
financial rules. Bpt the. pravincialised. departments,.
though _ admmlstmtlvely transferred yielded little-
revenue and could not serve as an ‘impetus to the local
Governments to develop provincial resources.

However, this measure of dec.entra.lisa.tion was
found to be markedly successful and a further step was
thercfore taken during the Viceroyalty of Lord Lytton.
Lord Lytton’s Government made the following improve:
ments in 1877-78:—

1. Certain additional heads of expenditure, for
example, Land Revenue, Excise, Stamps, General

“Aduwinpistration, Stationery and Printing, Law and Jus-
tice, were transferred to the provincial Governments. |

2. For the administration of these additional

departments, instead of making an increase in the
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permanent grants, certain important heads of revenue
such ay stamp_duties,. alcoholic excises..and income-tax.
collected in the province, were provincialised.

3. Either the complete income or a fized share
realised under these heads were assigned to the provin-
cial Governments. :

i Thus for the first time, a classification was made
of revenue heads into “Indian,” *Provincial” and
“Divided.” E_t__ generally happened, however, that the
assigned revenue of the provinces fell short of their
required expenditure and the deficit had to be made
\\good as before, by a fixed annual grant. -

- This method led to annual bargaining between the
Central and the Provincial authorities. Moreover the
fixed grant bore so great a proportion to the resources of
the Provinces, that the necessary stimulus to develop
them was still wanting. In_1882, Liord Ripon's Govern-
ment went still further. (1) Instead of the annual settle- -
ments, a system of periodical settlements in every five

, years was introduced. (2) Instead of makingup the
" provincial deficit by an Imperial grant, a_certain
percentage of Liand Revenue was made over to-the
Provinces. ~At each allotment, the provincial needs were
revised and alterations were made. The provincial
balances were taken by the Central Government. The
system of dividing some heads of revenue was retained
"however. Settlements on these lines were made in 1882,
» 1887, 1892 and 1897.

. Even this arrangement was found to bave grave
defects. The taking over of provincial balances at the
venewsl of the quinquennial contracts by the Central
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Government weakened the administrative responsibility
and financial conscience of the provincial authorities.
Eesides special contributions were also taken now and
then by the Central Government. The result was, that
the saving habit was not fostered and the provincial
Governments tried to minimise their balances as much
as possible.

* The provincial sheep was close clxpped and shorn:
of its wool, and turned out to shiver till its fleece grew}
again.” Thus the arrangement of periodical allotments
grew less and less satisfactory, and it became essential
to give provincial Governments a more independent.
position. With this object, the Government of Lord
Curzon, therefore, made the settlements quasi- perma- v
nent in 1904. - Thenceforwards, the revenues assigned
to a Provmce were definitely ﬁxed and were not sub-
ject to any alterations by the Central Governmen t, save
in case of extreme and general necessity, or unless.
experience proved that the assignments made were dis-
proportionate 10 normal provincial needs.

A new device of famine insurance was introduced
poon after the settlements became quasi-permanent,
as a result of the famine of 1907. The Government
of India placed to the credit of each Province, a
fixed amount, cn which it could depend in case of
famine, and famine expenditure by any Province beyond
this fixed amount was to fall equally on the Province
and the Central Government.

The final link in the chain of these periodical
settlements is that of 1912, when Liord Hardinge's Gov-
ernment, made fhese financial settlements permanent. /
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The * Permunent Settlement' of Lord Hardinge,
-was but a half way stage between the original and centra-
lised system and the separation of revenues effected by
the Mont-Ford Reforms. Though by this arrangement,
the Provinces got larger revenues and greater freedom
in their application, it did not amount to a devolution
-of authority but mere delegation of authority to collect
-a0d disburse certain revenues for the provincial needs,
~which were themselves fixed by the Central Government.
The Outstanding Defects were threein Number.
They were:—(1) The Provincial Governments could
not budget for a deficit and they had to maintain a
‘minimum cash balance with the Government of India.
Provincial expenditure was regulated and definite res-
traints upon the powers of the provincial Governments
were imposed to create new appointments and raise
-emoluments. In view of its own competing needs,
‘the Central Government was interested in controlling
provincial expenditure and therefore in preparing the
provincial budgets and as soon as heads of revenue were
-divided, the Government of India interfered with the
-details of collection also. ' '
(2) The Government of India controlled provia-
} cial taxation also. The Indian revenues continued to be
'vgone and indivisible. No provincial Government could
impose & new tax without the previous sanction of the
-Government of India and the Secretary of State and
without the scrutiny of the Central Finance Depart-
ment, which was entrusted with the work of seeing
whether the proposed provincial tax could affect the
‘Central Government’s resources of taxation.
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(3) Last, but not least of the restrictions of the
Central Government was in respect of borrowing by the
provincial Governments. The provincial Government
had no power of borrowing at all, as they had no in-
dependent financial status. Only the Secretary of State
and the Government of India with the sanction of the
Becretary of B8tate could borrow in the public loan
market, either in England or in India. Provincial
Governments could only borrow from the Central
Government, who therefore had to be satisfied as to the
necessity for borrowing and coaxed into yielding.

This completes our preliminary survey of the finan-
cial relations between the Government of India
aund the provincial Governments. The Mont-Ford
Reforms have effected radical changes and the intro-
duction of provincial autonomy meant ¢pso facto the
granting of financial autonomy and we shall now
consider the eflect of the Reforms in the financial
sphere.

Financial Devolution under the Reforms : The
Meston Settlement :

The aunthors in outlining the scheme of financial
separation between the Central and Provincial Govern-
ments wrote:—*“ The existing financial relations
between the Central and provincial Governments must
be changed, if the popular principle in Government is
to have fair play in the Provinces. The present settle-
ments by which the Indian and provincial Govern-
ments share the proceeds of certain heads of revennes
are based primarily on the estimated needs of the
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Provinces, and the Government of India disposes of the
surplus. This system necessarily involves control and
interference by the Indian Government in provincial
matters. An arrangement which has on the whole
worked successfully between two, official Governments
would be quite impossible between a popular and an
official m Our first aim has therefore been
0 find some means of entirely separating the xesources
of the Central and Provincial Governments.’

The Joint Report- therefore declared thai the first
step in minimising the interference of the Central
Government over provincial finance was a complete
separation of Indian and provincial sources of revenue
which meant the abolition of heads known as ‘‘ Divid-
ed.” A special committee known as * The Financial
Relations Committee ” presided over by Lord Meston
was appointed to examine the matter in detail.

The Meston Report recommended the provin-
cxahsatlon of Land Revenue, Excise, Irrigation and
1Stamps and it recommended the .-whole of . the Income-
Tax should go to the Central Government. Such a dis-
tribution of sources of revenue resulted in a deficit in the
central badget and a method had to be devised to make

od this deficit. This resulted in the adoption.of pro-
/vingial contributions as recommended . by the Meston
Report. These initial contributions were to be reduced
_or increased over a period of seven yearsso as to conform
to certair “standard proportions *’ based on the relative
taxable capacity of the Provinces, their indirect contri-
butions to the Central Government, the relative in-
cidents of central taxes and other economic factors.
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The other changes introduced by the Reforms are
secured by ‘Devolaution Rules’. They may be con-
sidered under the following heads :—

Lelaxation of control—
(a) over budget,
(b) over expenditure, _
() over revenue including taxation,
(4) cver provineial borrowinyg, and
(¢) cver cash balances. , v
(a) Relaxation of control over budget :—Before
the Reforms, the Provincial Budgets were included in
the Budget of the Government of India. Dut after the
Leforms, Provinces have been given complete freedom
to prepare their own budgets. Only the Government
of India have to be supplied with certain information
about—

1. withdrewals from the Provincial halances,

9. any loana required by the Provincial Governmreats
{rom the Central Government,

3, the opesing and closing balancs of Famine Insu«
rence Fand, and

4. the paying off tha Provincial Loan Aezcunt,

(b) Control over Expenditure:— With theestablish-
nient of Ilesponsible Government in certsin spheres
of Provincial administration, control over expenditure
of the transferred services bhag definitely passed to they
Provincial Legiclatures. DBut the Secretary of State
has not completely divested himself of the respon-
sibility of expenditure, evenon transférred departments.
For, no proposal for the appropriation of fundsin a
Province may be made except on the recommendation

10
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of the Governor. Further the Devolution Rules requirz
the previous sanction of the Secretary of State in
Council to certain proposals of expenditure in respect
of transferred subjects, before they can be included in
a grant. ' »

As regards provincial reserved subjects, the Secre-
tary of State in Council has considerably relaxed his
powers of control. The delegation of powersisby
means of executive orders. Certain principal iteros
of reserved expenditure, such as the expenditure of the
Governors, pay and allowances of All-India Services,
etc., require the previous sanction.

(¢) Control over Revenue Including Taxation:—
Under the Leforms, the Provinces have been given wide
powers of taxation. Certain taxes can be levied by the
Province at its own discretion. Section 80-A of the
Actrequires that the local legislature should obtain the
previous sanction of the Governor-General-in-Council
for the introduction of any legislation imposing new
taxes (except those exempted from this provision) or
affecting the public or any other central tax. The
taxes which are exemp$ from this provision are called
Scheduled Taxes.

(d) Control over Provincial Borrowing :—We
have seen that before the Reforms, Provincial Govern-
ments could not borrow as they had no revenues of their
own, but under the Reforms they have acquired consider-
able freedom, but the borrowings are regulated by the
Statutory Rules. No loan can be raised by any Provincial
Government outside India without the sancticn of the
Secretary of State or within India without the sanction
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of the Governor-General-in-Council and Provincial
borrowings are restricted to certain purposes speciﬁed{
in the ¢ Devolution Rules’, viz., capital expenditure or
projects of lasting public utility, e. g, famine relief and
repayment of previous loans on advances. ‘Some Pro-
vinces have resorted to borrowing in the open loan
market. But the bulk of provincial borrowing has been
from the Central Government.

(e) Control over cash balances :—As the statutory
custodian of the balances of the Provincial Govern-
ments, the Central Government is armed with addi-
tional powers, with the exercise of which provincial
overdrawing can be prevented. The Central Govern-
ment may, with the previous sanction of the Secretary
of State in Council describe the procedure to be followed
in payment of money into and withdrawal, transfer and
disbursement of money from the public account. It
has also the power to require the Provincial Govern-
ments 80 to regulate the programme of expenditure as
nos to reduce the balance at their credit below a stated
figure.

The Revenues of India.

The revenues of India are received for andin the
name of the Crown, and mns$, subject to the provisions
of the Government of India Act, be applied for the
purposes of the Government of India alone. They
‘inclade all the territorial and other revenues of or

_arising in British India,” and, in particular, tributes
and other payments from Indian States, fines and
penalties imposed by a Court of law in British India, and
all property, movable or immovable, in British India



1:8 - THE INDIAN CONSTITUTION

‘escheating for want of an heir or successor, or devolyving
as bona vacantia for want of a rightfal owner.’
. There are to be charged on these revenues alone—

1. all the debts and other liabilities of the Eagt Icdia
Company ;

2. ‘'all expenses, debts and liabilities lawlully
contracted and iocurred on aceount of tbe Government of
India;’ and

3. sll payweunts under the Government of India Act,
excepb 20 far as is otherwise provided by it.

But, ‘ except for preventing or repelling actuil
invasion of His Majesty’s Indian possessions, or under
other sudden and urgent necessity,” the revenmes of
India cannot, without the consent of Parliament, be
used for defraying the expenses cof any military opera-
tions carried on beyond the external frontiers of those
possessions by His Majesty’s forces maintained out of
those revenues. This safeguard was originally provid-
ed in the Government of India Actof 1858 in order that
it might serve, it was said, ‘as a pecuniary check on the
prerogative of the Crown in regard to the army of
India.’ If there were no such provision in the Act, iv
was feared that the Crown might employ the Indian
troops‘in wars wholly and entirely unsanctioned by
Parliament, * and that ‘ the whole force of India might
be carried to any portion of the world.” The real
intention of the framers of the Act in making the pro-
vision appears, bowever, to have been not so much to
limit the prerogative of the Crown (of making war or
peace) as to protect the revenues of India. But the
phrase ‘or under otper suddea and urgent necessity”
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above is very significant. Under it, the revenues of
India may, without the consent of Parliament, be
applied to defraying the expenses of any military opera-
¢ions carried on by the Indian forces beyond the fron-
tiers of India and in any part of the world. Solong as
that phrase is there, the safeguard provided against the
improper expeaditare of Indian revenues appears to be
inadequate,

The portion of the revenue of India which is
temitted to the United Kingdom and ‘all money arising
or accroing in the United Kingdom from any property
or rights vested in the Crown for the purposes of the
Government of India, or from the sale or disposal
thereof, are to be paid to the Secretary of State in
Council, to be applied for the purposes of the Govern-
ment of India Act. * All such revenue and money have,
except as isotherwise provided in the Act, to be deposit-
ed in the Bank of Enrgland to the credit of an account
entitled ‘The account of the Secretary of Statein
Council of India’. The Secretary of State in Council
i8 empowered by the Act to authorize all or any of the
«<ashiers of the Bank of England
' 1. tosell and transfer all or any part of aoy stock

standing in the books of the Bank to the account of the
Becretary of State in Counecil ;

2. to purchase and accept stock for any such account ;
and

3. to1ecsive divi"ends on any stock standing to any
such account and to direct ° the application of the money to
be received in respect of any such sale or dividend. '’




CHAPTER XIII

LOCAL SELF-GOVERNMENT

A survey of the field of local self-government is:
essential to our study of the Indian constitution, as the
"progtess of representative institutions in India, will
throw light on the advance made in the direction of
_shouldering civic responsibilities by Indians.

Before the Reforms:—The local self-government.
before the Reforms of 1919 owed its origin to the
desire of the Central Authority for what is called Decon-
centratlon as distinct from Decentralisation, The Die-
trict oficer was ad oficer of the Central Government
operating in a particular district. As Chairman of the
District Board, and often of one or more munici-
palitiés, he was just an organ of the Provincial Govern-
ment. Local self-Government was just one of his many
activities.

Beginnings ‘of Municipal - Government :—The-
earliest essays in Municipal Government were, as might
be expected, in the great Presidency towns of Calcutta,
Bombay and Madras. In these towns, corporations,
consxstmg of a Mayor and Aldermen according to-

(the English model had been established at an ea.rly

'\,da.te, but it was not till_about the middle of the 15t
century that, first in Calcutta and Bombay, and later in
Madras, recognition was given to the elective principle:
by giving the rate-payers . the_right of choosing repre-
sentatxves to the corporations.

A seriea of Legislative enactments was passed be-
tween the years 1842 and 1862 providing for the setting
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up of municipal institations in other towns. An Act of
1850 provided for the voluntary constitution of Town
Committees and levy by them of certain taxes, but few
towns came forward to establish such Committees. On
account of this, Provincial Governments were empower- !
ed to appoint Commissioners to bring a.bout improve- |
ments in Municipal affairs.

Lord Mayo’s Contribution: .A step forward was
taken in 1870 by the publication of Lord Mayo’s Resolu- !
tion on provincial finance. In connection with his
gcheme of financial settlements, the importance of local
gelf-government was for the first time emphasised. The
Resolution indicated the extension of municipal self-

D it
government as the most promising field for the greate
association of Indians in the administration of th%
country. The Resolution encouraged the general appli-
cation of the principle of election with theavowed object
of developing self-government. The result was a very
considerable increase in the number of manicipal bodies
in urban areas with well marked fields of activity and '
the introduction of the elected element in them. But
in rural areas, little or nothing was done.

Advance Under Lord Ripon :—The Iesolution
of Lord Ripon on local self-government in 18582 was ,
the first really important and decisive step in the pro-
gress of local self-government. The Resolution advo- '
cated the establishment of a net work of local self-
government institutions, with special emphasis on the
pecessity for meeting the hitherto neglected re-
quirements of rural areas, the reduction of the official
element in local bodies to not more than a third of the
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whole, the exercise of control from without and not
from within; a larger measure of financial decentraliza-
tion and the adoption of election as a8 means of consti-
tuting local bodies, wherever possible. As a result of the
Resolation, a series of Acts passed in 1883-83 intro-
duced a scheme of local self-government based on the
creation of District Boards and Subordinate bodies,
modelled closely on the English system of County
Councils and Rural District Boards. At the same time,
the powers of Municipal Boards were extended, and $he
Government of India intimated that the Chairman of a
* Municipality should be a non-official, whenever possible.
Of course, a large discretion was given to local Govern-
ments and administrations concerning the manner in
which the institutions should be constituted and
operated. The degree to which the elective principles
were introduced varied in different parts of India.

In spite of the intentionsof the Ripon Reforms,
the actual working of the Boards hardly justified the
hopes of Lord Ripon. The natural apathy of Indians to
shoulder responsibilities prevented real and substantial
progress being made in political and popular education
in the art of self-government. In the Districts, local
self-government continued to be, as previously, one of
the many functions .of the District officer. No real
attempt was made to inaugurate a separate system
amenable to the will of the local inhabitants,

Local Self-Government after the Reforms :—The
Montague-Chelmsford Report recognised very clearly the
defects which we have seen above. Therzfore the policy
advanced by the Montague-Chelmsford Report as regards
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focal self-government and embodied in the first formaula
was to concede complete popular control to local bodies
and give them the largest possible independence of out-
side authorities. In parsuance of this policy, the Govern-
ment of India passed a Resolation in 1918 formulating
certain basic principles calculated to establish where-
ever possible complete popular control over the local
bodies. It suggested elected majorities- on all Boards,+
‘the replacement of official Chairmen by elected non-
officials in Municipalities and, where  possible, in
Rural Boards, the lowering of the franchise to an extent
to make constituencies really representative of tax-
payers and the representation of minorities by nomina-
tion where necessary and not by communal or propor-
tional voting. Nomination of experts where official
experience was Leld to be necessary was also suggested.
Finally, the Resolution of 1918 laid fresh emphasis on
the advisability of developing the corporate life of the
village as a step in the growth of self-governinginstitu-
tions. '

Under the Government of India Act of 1919, local
self-governient hus been placed under the control of!
the Ministers, who are answerable to the provincial,
legislatures. As a result of this, the Councils have'
endeavoured to make local bLodies a more eflective
‘trainiog ground for larger and wider political respon-
sibilities.

The Existing System in Presidency Towns :—The
unit of local self-government in urban areas is the
Municipality. The Corporations of Calcutta, Rombay
-and Madras have been constituted each under its sepa-
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rate Statute and each with its own specific powers and
privileges. The councillors, who vary in number from
106 in Bombay to 61 in Madras, are with the exception
of a smallnumber of Government nominees, elected on a
fairly wide franchise, varying from 10 per cent of the
population in Bombay to 5 per cent. in Madras. Busi-
ness interests are also given special representation.
There are no communal constituencies except in Cal-
cutta. In Calcutta, the Corporation elects its own Msyor
and its chief executive officer, while in Madras, the latter
is appointed by the Provincial Government. In Bombay,
a convention has been established whereby, the Presi-
dent is elected in turn from the Hindu, the Muslim, the
European and the Parsi communities. Each of these
Municipalities enjoys considerable freedom in the
management of its municipal affairs, subject to
certain powers of control in relation to appointments,
contracts, the raising of loans and audit accounts which
are vested in the local Governments.

The Madras Corporation :—Under the Madras.
City Municipal Act of 1919, which amended and consoli-
dated the previous enactments, the administration of
municipal affairs in the city is distributed among the
Council, four Standing Committees of the Council and
the Commissioner,»who together constitute the Corpo-
ration. The Council is to consist of 50 members, of
whom 30 are to be elected by the rate-payers from their
respective divisions; 11 elected to represent commercial
and other special interests and 9 nominated by the
Government to represent minorities. The election of
divisional councillors is held annually, for one-third of
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the number by rotation. The full term of councillorship-
is threa years. The President of the Council is elected
from among the members.

The four Standing Committees are to deal respec-
tively with finance, works, health and education.

The Commissioner is appointed by the local Govern-
ment for three years, but may at any time be remov-:
ed by Government and shall be removed, if not less.
than 33 councillors vote for it at a special meeting called
for that purpose. The Commissioner is the highest-
executive officer and is charged with the duty of carrying
out the provisions of the Act. He is also vested with
extraordinary powers to meet emergencies. He is not a
member of the Council but has to attend its meetings.
The Municipal Government of the city is vested” in the
Council which discharges all the functions not assigned
to the Commissioner or the Standing Committees.

The Corporation has very wide discretion in the
matter of town improvement, town extensions and
Maunicipal trading. '

It has full authority to impose taxes specified in
the Act and to frame the budget free from outside
interference subject to a minimum balance being main-
tained. It has large powers of making subsidiary
legislation and also powers of borrowing on the security
of its own resources for works of public utility with
the sanction of th_e} local Government.

Other Municipalities in India '

There are 749 other Municipalities in India with
elected majorities in allof them, varying from four-fifths.
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-of the total membership in Bebar and Orissa to two-
$hirds in Bengal. The functions of the Maunicipal
Councils comprise the administration of education, pub-
lic health, sanitation, medical relief and public works,
including roads and bridges. While possessing little
control over the details of administration, the provincial
Government holds the ultimate power of superseding,
suspending or abolishing a Maunicipal Council. The
docal Government also ratains the power of nominating
members and can require the appointment and pres-
cribe the terms of service of the Health Officer or
the Engineer. Municipalities are given a wide choice in
the form of taxes which they may levy and the control
of the Government over their finances is generally limit-
ed to see that a working balanceis maintained and that
the interests of the general public are cared for.

District Boards.

In all Provinces, except Assam, the most important
upit of self-government in rural areasis the District
. Board, the jurisdiction of which is co-terminous with
the District. Each Board has an elected majority. The
franchise now gives the vote to little more than 3-2% of
the population. Communal electorates for Mubam-
madans are provided in the Bombay Presidency and the
United Provinces for District Boards and in Assam for
Local Boards., Elsewhere representation of minorities
is secured by nomination by the local Government. The
Chairmen of the Boards are all elected except in the
Punjab. The fanctions of the District Boards are much
4the same as those of the Municipalities with similar
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powers of control and intervention in the hands of
Provincial Governments. In Madras the Boards have-
power to construct and manage light Railways, and the
Taujore Board actually operates 134 miles of Railway.

Minor Rural Authorities.

Within the area of the District Board, there are:
«ninor authorities varying innsme, function and compo-
gition from Province to Province. The Local, Taluk,
or Circle Board exists in ail Provinces, except the Punjab
and the United Provinces. It has jurisdiction over part
of a District. It is composed in the main of elected
members and as a rule chooses its own Chairman. All
the elected members of the District Boards in Madras
and Bengal, and two-thirds in the Central Provinces
are chosen by the members of the Taluk Boards.

Panchayats.

The Village Panchavat, or Union Board, is an
attempt to re-create the village as a unit of self-govern-
ment. It has jurisdiction over a village or & group of
villages. Its primary function is to look after such
m&tters as wells and sanitation, but it is sometimes
entrusted wiih the care of Union roads and the manage-
ment of Schools and Diepensari#s and p Maudras, of
village forests and irrigation works and in some Pro-
vinces, it has been given power to deal with petty cri-
minal and c1v11 cases. Except in the United Provinces,
the members are almost entirely elected. In Mudras,
Bombay and Assam, all male adults and in the Central
Provinces all adults have the vote. The Rural authori-
ties have power to impose certain taxes prescribed by
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Jaw but the most important of which is a cess levied on
the annual value of land and collected with the land tax.

A very large portion of the revenue of these
-authorities consists of subventions from the Provincial
Government. They are given not only as grants-in-aid
for particular servicet_;, but also in the form of capital
Sums for the provision of works of construction.



CHAPTER XIV

HISTORY OF THE JUDICIAL INSTITCTIONS PRIOR TO THE
INTBODUCTION OF THE HIGH COURTS

The Presidency Town System :—Foremost among
the judicial institutions in the Presidency towns was
the Supreme Court at Calcutta which was established
under the Act of 1781. It continued to exist for up-
wards a period of eighty years, until in n_186], Royal
Charters were issued establishing the exxstlng ngh
ngrtskwben the Supreme Court ceased to_exist. -

The history of the Supreme Courtf at Calcutta runs
into a continuous thread during this period ; except the
inconveniences that remained from the double system
of judicial administration. There was an utter want of
connection between the Supreme Court and the Com-
pany’s Provincial Court. Nevertheless, the two systems
were maintained- The powers of the Supreme Court
were gradually extended within the limits marked out
‘by the Act of 17S1. It had five jurisdictions, viz., civil,
criminal, cquity, ecclesiastical, and Adwiralty. An
appeal lay to the Privy Council in all suits where the
amount in dispute was of the value of Iis. 10,000.

In Madras and Bombay : —Supreme Courts in the
Madras and Bombay Presidencies were introduced very
late after the estublishment of the Supreme Court at
Calcutta. :

The Mayors’ Courts which were established at
Madras and Bombay in 1753, existed till the year 1797

when they werereplaced by the Recorders’ Courts. These
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consisted of the Mayor, three Aldermen and a Recorder,
being in fact, the old Mayor’s Courts with the addition
of a Recorder appointed by the Crown. They bad civil,
criminal, ecclesiastical and Admiralty jurisdiction. They
possessed all the powers of the Mayor’s Courts, and
their jurisdiction extended to British residents within
the British territories, subject to the Governments of
Madras and Bombay or within the territories of Native
Princes in alliance with these Governments. The restric- .
tions that applied to the Supreme Court at Calcutta.
applied to these Recorders’ Courts.

These Courts were very short-lived. In 1779, a
Supreme Court was established at Madras, in place of the
Recorder’s Court. This Supreme Court had like powers-
as the Calcutta Supreme Court. This new Charter was
granted in 1801. The Recorder’'s Court at Bombay
existed till 1823, when a Supreme Court was established
in its stead in the same manner as at Madras.

The Supreme Courts were the chief tribunals, which
owed their authority exclusively to the English Parlia-
ment and Crown. However, there_were other inferior
judicial authorities with powers derived from the same-
source. _ :
~ Courts of Requests :—These were established by
the Charter of 1753 which renewed the Mayors’ Courts
in the three Presidency towns.

Justices of the Peace :—The next judicial officers,
who formed part of the Crown or Parliamentary system
introduced in India were the Justices of the Peace.
They were first established at Madras, Bombay and
Calcutta by a Charter of GeorgeI in 1726, which
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appointed the Governor and Councils of these places to
be Justices of the Peace with power to hold Quarter
Sessions. The law regulating the appointment and
powers of the Justices of the Peace was subsequently
laid down by Act II of 1869 and afterwards by the
Code of Criminal Procedure. .

The functions of a Justice of the Peace were three-
fold :— First, the trial and punishment under certain
“Acts and statutes of offences by summary conviction,
and without a jury; secondly, the investigation of
charges in view to the committal or discharge of the
accused person; and thirdly, the prevention of crime
and breaches of the peace. )

Presidency Town Magistrates :—Magistrates of
Dolice for the Presidency Towns were first appointed
under Act XIII of 1856.

The Provincial Civil Courts.

In Bengal :—1In 1771, when the Directors of the
East India Company resolved to stand forth as diwan,
Warren Hastings reorganised the whole system of
revenue collection and administration of Justice
throaghout the Diwani Territory. He established Civil
and Criminal Courts, original and appellate throughount
the mofassil. Mofussil Dewani Adawluts or Provincial
Courts of Civil Justice, superintended by Collectors of '
the Revenue were established in each district. * These "
Courts took cognizance of all disputes, real and per-
sonal, all causes of inheritance, martriage, and caste,
and all claims of debt, disputed accounts, contracts and
demands of rent.

11
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In 1775, the superintendence of the collection of
revenue was vested in six Provincial Councils. The
administration of Civil Justice was transferred from
the European Collectors to Native Amils. From the
Amils, an appeal lay t» the new Provincial Councils
and from them to the Governor General -in- Ccuncil as
Sudder Adawlut.

In 1780, regulations were made under the Regula-

ting Act which confirmed the jarisdiction of the six
Provincial Councils torevenue matters cnly. For the ad-
ministration of Civil Justice, District Courts of Dewani
Adawlut were established within the jurisdictions of the
Provincial Councils. The ultimate appeal lay to the
Sudder Dewani Adawlut.
_ The business of the Sudder Dewani Adawlut was
to receive appeals from these District Courts, and
superintend their conduct. An Act of Parliament in 1781
made the Sudder Dewani Adawlut, a Court of Record.

Lord Cornwallis, at first directed a union of the
functions of Civil and Criminal Justice with those of
the collection and management of revenue. DBut ex-
perience showed that the fiscal and judicial systems
should be separated. Accordingly, be abolished all the
Revenue Courts and empowered the Civil Courts to
adjudicate all causes. -

The Sudder Dewani Adawlut was es..a‘ohshed in
the Presidency and consisted of the Governor-General
and Council. It received appeals from the Provincial
Courts and the Board of Revenue. In 1801, it was made
to consist of three Judges appointed by the Governor-
General and later-on, it was made to consist of a Chief
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Justice and as many puisne Judges, that the Governor-
General thought fit to appoint. The Sudder Dewani
Adawlut was vested with appellete jurisdiction and
geueral power of supervision over the inferior courts in
all suits above Rs. 1,000. Provincial Courts of Appeal
were also established over the District and -City Courts.
The District Court coneisted of the Judge, a Kazi and a
Pandit. .

Below the City and District Courts were the Regis-
trars’ Courts, for deciding cases not exceeding Rs. 200
in value and the Munsiffs' Courts and the Ameens’
Courts to try cases of the value of Rs. 50 and under.

In 1831, iwportant alterations were made. The
powers of the Munsifis were raised and their pecunijary
jurisdiction was raised to Rs. 3C0. A higher grade of
Judicial officer known as the “ Principal Sudder Ameen ”’
was established, who was suthorised to decide suits for
the value not exceeding Rs. 5,000. The Registrars’
Courts as well as the Provincial Courts of Appeal were
abolished in 1833.

The Adawlut system was revised and placed upon &
definite footing by the Bengal Civil Court’s Actof 1861,

The Madras Courts : —It appears that the Adawlut
system based on the plan of Lord Cornwallis adopted
in Bengal, was introduced in Madras in 1802. The
Civil and Revenue Courts were kept distinct. The Legis-
trars had jurisdiction to fry suits referred to thew by
the Judge. The Judges could decide finally in suits
under Rs. 1,000 in value. There were four Provincial
Courts of Appeal ; and the Sudder Courts coansisted of
the Governor-in-Council with an appes! from him in
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suits of the value of Rs. 45,000 to the Governor-Genera)
in-Council. In 1806, the constitution of the Sudder
Court wag altered and new Judges were appointed and
in the following year the Governor was declared to be
no longer a Judge.

In 1816, village Munsiffs were appointed by regula-
‘tion of the local Legislature and were empowered to
form panchayats to decide civil smts within the village
jurisdictions.

Tn 1843, Provmcxa.l Courts of Appeal were abolish-
‘ed, District Coarts were established and the pecuniary
jurisdiction of Subordinate Judges and Principal Sudder
Ameens was raised to Rs. 10,000. An appeal from the
“latter tribunals was to lie to the District Judge. Even-
‘tually, Act IIT, 1873 established a system of Courts asat
present constituted.

In the Bombay Presidency :—It appears that the
Court of Directors in 1794 transmitted to the Govern-
‘ment of the Presidency of Bombay a copy of the regula-
tions of Lord Cornwallis and eventually Courts of Civil

and Criminal Judicatore were constituted by the Bom-
bay Government similar to those in Bengal. In 1827,
all the previous Bombay Regulations were rescinded
‘and a new code was established by which the system of
Judicature was revised and remodelled. In 1845, the
‘appointments of Joint District Judges for all civil cases
‘were authorised.

Finally Act X1V of 1869 reconstituted the Bombay
Courts.

The Provincial Cnmmal Courts :~In Bengal ;
: Criminal Courts denominated as Foujdary Adawluts
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were first established in Bengal for the trial of persons
charged with crimes and misdemeanours pursuant
to the regulations passed by the President in Council
in 1772, 'The Collectors of Revenue were entrusted
with the supervision of these Courts.

A Sudder Nizamut Adawlut was -established in
Moorshedabad under the superintendence of a com-
mittee of revenus for the purpose of revising ihe pro-
ceedings of the Provincial Courts in capital cases. At
first, the Foujdary Adawluts could not work success-
fully, as the Governor-General, as head of the Nizamuf
Adawlut or the Supreme Penal Court of Calcutta could
not effectively discharge this function in addition to his
other responsibilities. Therefore, this work was en-
trusted to a Mohammadan Oticer called the Nazim,
The process of administration of Criminal Justice was,
that Mohammadan tribunals administered Moham-
mudan Law under the general control of the Nazim,
subject to the supervision of English authority.

In 1790, regulations were passed, in pursuance of
the suggestions of Lord Cornwallis, by which the
powers of the Nawab Nazim passed over to the Gover-
nor-General-in-Council. They fornied the Sudder
Nizamut Adawlut having general control over the
Criminal Courts.

In 1801, the Governor-General and Council wera
reqnired not to sit in the Court of Nizamut Adawlut
and in the Diwani Adawlut, and a Chief Justice and
puisoe Judzes were appointed.

Next in rank to the Nizamut Adawlut came Courts
of Circuit. Each Court consisted of the same judges
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of the Provincial Civil Court of Appeal with the addi-
tion of a Kazee and a Moofti. These Courts of Circuits
- were abolished in 1829, when Commissioners of Re-
venue and Circuit were appointed. They were entrust-
- ed with powers formerly vested in the Courts of
Circuit, together with those belonging to the Board of
Reyenue ; the former to be exercised under the authority
of the Nizamut Adawlut’ and the latter to be exercised
under the authority of & Sudder Board of Revenue.
The Commissioners thus became the Criminal Judges.
in all cases. .

"Two years experience showed that the labours cast.
upon the Commissioners were too heavy. Thereupon
in 1831, the Magistrates were anthorised to refer to the-
- Sudder Ameens any criminal case for investigation,
although the Ameens were not autborised to make any
commitment. The same year, District Judges not.
being Magistrates were empowered when ordered by
the Governor-General-in-Council to conduct the duties
of the sessions, to try commitments made by Magis~
" trates and to hold gaol deliveries. for each district at.
least once in every month. Provision was made in 1832,
for referring suits to a panchayat or for constituting
asgessorg to assist the Judge, the decision  however
- being vested exclusively in the officer presiding in
Court. A

The practice, which grew up under this state of
the law, was for the local Governments to appoint.
particular persons to be * District and Sessions Judges.”
The practice of appointing separate persons to be-
District and Sessions Judges was, for a long period of
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time, utterly without authority. But it continued as
long as 1871, when Mr. Fitzjames Stephen introduced
into the Legislative Council, the Bengal Sessions
Courts Act of 1871, which provided for the appoint-
ment of Sessions Judges and Additional Sessions
Judges by the local Governments in Bengal and the
North-West Provinces. The Act was merely a
temporary measure, passed in order to give a legal
jurisdiction and existence to the Superior Courts of
Criminal Justice which bad previously been wanting.
It was repealed in 1872, the Criminal Procedure Code

of that year constituting all the Criwinal Courts of the
country. :

Criminal Juttice in Madras

In the Presidency of Madras, a system of adminis-
tration of Criminal Justice was introduced in 1802,
framed upon the system which prevailed in Bengal.
Magistrates and Assistant Magistrates were appointed,
with power to apprehend, bring to trial, and in light
cases to inflict petty punishment. TFour Courts of
Circuit were established, and the Chief Criminal Court
consisted of the Governor and Council.

The system so introduced was afterwards modified
and sltered.. In 1827, Assistant Judges were appointed
under a Regulation of that year, and then were con-
stitnted joint Criminal Judges'of their districts. Native
Criminal Judges were appointed in that year, without
jurisdiction over Europeans and Americans, and were
afterwards called Principal Sudder Ameens. Trial by
jury was ordered to be gradually introduced.
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- The Madras Courts of Circuit were abolished in -
- 1845 and the Judges of Districts Courts were directed
to hold permanent Sessions for trial of persons accused
of crimes formerly triable by Courts of Circuit. Natives
might be called in to assist either as assessors or as a
Jury. , .
: Criminal Justice in Bombay

With regard to the Presidency of Bombay, the
Governor-General-in-Council in 1797 authorised the
local Governments to establish Courts of Civil and
‘Criminal Judicature in the Presidency based upon the
- system that prevailed in Bengal. - Mobhammadan Law
did not generally prevail in this Presidency. - Hindus
were tried by their own criminal law, Parsis and Chris- ~
. tians by English Law. Judges’ and Magistrates’ Courts
and Courts of Session were established, and the Gover-
nor-in-Council had the appellete jurisdiction and the
power of revising sentences. In 1827, the Bombay.
Code was passed which established the basis of the
whole judicial and police system of Bombay. Magis-
- trates and Police Officers apprehended offenders and
punished for slight offences. District Judges and .
Assistant District Judges exercised criminal jurisdiction;
the Court of Circuit held by one of the Foujdary Adaw-
lut Judges, retained cognizance. of the most serious
crimes. In 1830, the Provincial Court-of Circuit was
‘abolished, and the Criminal Judges were vested with
the powers - of Sessions Judges and Courts of Circuit.
‘Joint Sessions Judges were appointed under an Act of
'1845. '

—————



CHAPTER XV.
THE EXISTING JUDICIAL BYSTEM

The organisation of the Judicial system in India
varies slightly from Province to Province. But a study
of the Judicial system of the Madras Presidency will
.suffice as a guide to the understanding of all provinces.

The Provincial Judiciary

Village Munsiff and Panchayats:—The low est
judicial anthority is the Village Munsiff or the V xllage
Panchayat, having jurisdiction Gvér a village or group
of villages. It can deal only with petty cases both
civil and criminal. In civil suits, the value of the claim
should not exceed Rs. 50 and where both parties consent
in writing Rs. 200. In criminal cases, a petty fine or
confinement in the village oflice for a few hours can be
given,

From this stage there is a bifurcation in the ad-
ministration ¢f civil and criminal law. I.et us consider
the Provincial Civil Courts and the Pxovmcxal Crimi-
nal Courts separately.

The Provincial Civil Courts,

Outside the Presidency towns, we have in each
Presidency a number of Courts of different grades. In
tke Madras Presidency, we have three grades of Courts.
They are the (1) the Districts Munsiffs’ Court, (2) the
Subordinate Judges' Courts or the Sub-Courts, (2) the
District Judges' Courts or the District Courts.

The jurisdiction of a District Munsiff extends to
all original suits, of which the value does pot exceed
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Rs. 2,500. The jorisdiction of District and Subordinate
Judges extends to all original suits, whatever may bethe
value of the suit. But a District Court is a Court of
saperior grade to the Sub-Court. It is the principal
Cocurt of Original Civil Jarisdiction in the District and
it is also the Court of Appeal from decrees and orders in
certain suits passed by other Courts in the District
including Courts of Subordinate Judges. Thus, though
the Munsiffs’ as well as the Sub-Courts have jurisdiction
to try a suit,say, to recover Rs. 500 according to Sec. 15
of Civil Pro-edure Code, *“the Court of the lowest
grade competent to try the suit ” must try it. That is,
the suit shall be instituted in the Munsiff’s Court.

An appeal from the decision of the Munsiffs Court
lies to the District Judge. )

From the decisions of Subordinate Judges, the
appeal lies to the District Judge, if the value of the case
does not exceed Rs. 5,000 and in all other cases direct
to the High Court. The original jurisdiction of the
District Judges is unlimited in amount, including an
important miscellaneous Civil Jurisdiction, as for in-
stance, under the Succession Act, the Divorce Act and
the like. An appeal from their decisions lies to the
High Court. - :

Provincial Small Cause Courts:—Besides these,
we have Small Cause Courts in the mofussils, about
which more details will be given later,

Provincial Criminal Courts

" Outside the Presidency towns, the following classes
of Criminal Courts exist.
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They are:—

1. Court of Sessions.

2. Maazistrate of the 1st Class.

3. Do 2nd Class,

4. Do 3rd Class.

8. Honorarv Magistrates.

6. Village Munsiffs or Panchayats.

The Criminal law is administered by Magistrates,
both salaried and honorary. Of the salaried, the chief
is the District Magistrate, who is also a Collector and
District Officer. He is a Magistrate of the first class and
exercises supervision over all Magistrates in the dis-
trict. The first class Magistrate may impose a fine up to-
IRs. 1,000 and pass sentences of imprisonment up to two.
years. Ie has also appellate jurisdiction over the other:
Magistrates not fully empowered, powers of committing
more gerious cases to the Sessions Court and powers of
taking bonds to keep the peace or to be of good be-
haviour. :

Any person convicted by an Assistant Sessions Judge,
a District Magistrate or other Magistrate of first class
may appesl to the Court of Sessions, provided as
follows :—

(a) Any European British subject, 8o convicted,
may at his option appeal either to the High Court or
the Court of Sessions.

(b) When an Assistant Sessions Judge or a Magis-
trate specially empowered, passes any sentence of im-
prisonment for a term exceeding four years or any
sentence of transportation, the appeal chall lie to the
High Court.
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(¢) When any person is convicted by a Magistrate
-of an offence under Sec. 124-A of the Indian Penal
Code, the appeal shall lie to the High Court.

No appeal can be made by a convicted person, in
<cases when a Court of Sessions, or the District Magis-
trate, or Magistrate of the first class passes a sentence
of imprisonment not exceeding one month only or fine
not exceeding fifty rupees only or of whipping only.

No appeal lies against summary convictions, in
which a Magistrate empowered to act under the Crimi-
nal Procedure Code, passes a sentence of imprisonment
not exceeding three months only or of fine, not exceed-
ing two hundred rupees only or of whipping.

A magistrate of ths second class may impose a fine
ap to Rs. 200 and may sentence up to a term of six
months and an appeal against his decision lies to the
District Magistrate. A Magistrate of the 3rd class
anay imprison for one month or impose a fine up to
Rs. 50. An appeal lies to the District Magistrate.

. Exercising appellate jurisdiction over the Magis-
trates is the District and Sessions Judge. The powersof
a Court of Sessions extend to passing any sentence autho-
rised by law; but any sgntence of death passed by it, is
subjcet to confirmation by the High Court.

Appeals against the decisions of the Sessions Judge

-die to the High Court. : .
- - Honorary Magistrates, whether sitting singly or in
benches ave found priacipally in urban centres and
they assist considerably in the disposal of criminal work.

Of Village Munsiffs and Panchayats, reference has
been made. B -
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In the Presidency Towns

The High Court:—‘‘The High Court is the
supreme Judicial tribunal of the Province. Itis the finalk
link in the local chain of judicial authority exercised, on
the Criminal side, throngh the District Magistrate
and Sessions Judge in the District and the Presidency
Magistrates in the Presidency tows, and on the civil side,
through the District Judge and the City Civil Courts
where they exist. It has appellate or revisional jaris-
diction and powers of supervision over all judicial autho-
rities in the province and in most cases the final Court
of Appeal.” ‘

The greater part of British India is under thejuris-
diction of one or other of the High Courts established
by the Eoyal Letters Patent commonly called the Char-
tered High Courts. The High Courts of DMadras,
Calcutta, Bombay and Allahabad have been established
by a Royal Charter. The other High Courts of India
bave been constituted by Acts of the Governor-General-
in-Council. There is a Chief Court in Oudb, and the
Central Provinces and Sind have been given a Judicial
Commissioner. These Courts have practically the san e
powers and duties of a Chartered High Court and from
these Courts as well as from High Courts, appeals lie to
the Privy Council.

Constitution of the High Courts:—Every High
Court is tgconsist of a Chief Justice and as many other
Judges as the Crown may, subject to what follows,
think fit to appoint. The maximum number of Judges
of a High Court, including the Chief Justice and the
Additional Judges, who may be sappointed by the
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'Governor-General-in-Council for a temporary period not
-exceeding two years, is fixed as twenty. The Judges of
rthe Chartered High Courts are appointed by His
Majesty and hold otfice during his pleasure. One-third
-of them must be barristers of England ocr Ireland, or
.Members of the Faculty of Advocates in Scotland, of not
1less than five years- standing, and one-third must be
members of the Indian Civil Service. The constitution
.of the other High Courts is determlned by Indian
.legislation.
High Courts:—Thus the High Courts are the
. highest law Courts in British India. Appeals from them
[to England are appeals to the-King in_Council, that is,
“to the Judicial Committee of_the Privy Council. The
“conditions of such appeals are regulated by the Charters
-of the High Courts and the Procedure Codes.
‘ Jurisdiction of High Courts :—The jurisdiction -
-of every High Court has been .defined by Letters
Patent. The Letters Patent may be amended from
-time to time by the Crown by further Letters Patent.
Each High Court is a Court of Record and has as such
-jurisdiction, original and appellate, including Admiralty,
‘jurisdiction in respect of offences committed on the high
-seas, and all such powers and authority, over or in rela- -
tion to the administration of justice including power to
appoint clerks and-other ministerial officers of the
Court, and power to make rules for regulating the prac- -
tice of the Court, as are vested in it by Letters Patent.
It cannot, however, exercise any original jurisdiction in
any matter concerning the revenue, or concerning any
act ordered or done in the collection thereof, according
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to the usage and practice of the country or the law for
ike time being in force.

Jurisdiction of Chartered High Courts :—Under
the Charters, the several High Courts of Calcutta,
Madras and Bombay have been vested with the
following jurisdictions. '

On the Civil Side

(a) They exercise ordinary original jurisdiction
within their respective local limits as representing the
jurisdiction of the Supreme Courtsin the Presidency
Towns. The local limits are the mupicipal limits of
the several townes, but the Governor-in-Courcil may
with the approval of the Secretary of State in Council
extend them. In order that the High Court wmay have
this jurisdiction,

(i) Where the suit is for immovable property, the
property uust be within the local limits, but if it is
partly within and partly without, leave of the Court
must first Le cbtained ; (ii) in other suits the cause of
action must have arisen within the limits, but if pait
only has arisen witlin the limits, leave of the Court
must first Lave Leen obtained, or if the whole of the
cause of action has arisen outside the limits, the defen-
dant must at the institution of the suit Le dwelling or
carrying on business or personally working for gain
within the limits, _

(1) They exercise extraordinary original jurisdiction
to remove any suit from any Court subject to the High
Court's superintendence and its self, try and determine

it either by agreemert of parties or for purposes of
justice.
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(c) They exercise appellate jarisdiction to heae
appeals not only from Courts subject to its superintend-
ence, but also from the originsl judgments of the High
Court itself, or also appellate judgments in case of equal
division between Judges.

(d) They are vested with jurisdiction as to infants
and lunatics to’ the extent vested in the Supreme
Court.

(e) They are vested with Insolvency Jurisdiction,
both original and appellate.

Il. On the Criminal Side .

(@) They are vested with ordinary original jurisdic-
tion within the local limits of the town ‘and also in

respect of all persons, whether within or without those
limits, provided, not within the limits of any other High
Court and all persons regularly brought before it for

trial. :

() They have extraordinary original jurisdication,
over all persons residing within the jurisdiction of any
Court subject fo it superintendence and persons against
whom charges are preferred by the Advocate-General
or any other officer.

(c) They are vested with Appellate Jurisdiction
from Criminal Courts in the Province subject to its
superintendence. (There is no appeal from sentence or
order passed on the original criminal side of the High
Court) but a point may be reserved for opinion or the
Advocate-General may certify for review.
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III. They exercise Admiralty and Vlce-Admlra.lty'
jurisdiction:

(a) and all such civil and mantlme ]unsdxctmn
85 was vested in the Supreme Court and also jurisdic- -
tion for the trial and adjudication of prize causes, and
other maritime questions arising in India.

(b) and Criminal jurisdiction in connection Wxth
maritime matters or matters of prize.

'Supreme Court Charter:—Maritime matters in-
clude all matters whether contract, debf, exchange,
insurance, charter party, bottomry, in connection with
sbips and erising in, upon, or by the seas, or public
rivers, ports, harbours and places within the ebbing and
flowing of the sea, and the high water mark, the cogni-
zance of which belongs to the Admiralty jurisdiction
as exercised in England.]

IV. They are vested with Testamentary and
Intestate jurisdiction as possessed by the Supreme
Court over assets lefs within the local limits whatever be
the race of the owner and wherever he might have died,

V. Finally they have Matrimonial jurisdiction
which is'not regulated by the Indian Divorce Act.

The Charters of the Allahabad and Lahore High
Courts do not mention ordinary original civil jurisdic-
tion, nor Admiralty jurigdiction. The Rangoon High
4 Court bas all the jurisdiction; but the Patna High

Court has all except ordinary original civil jurisdiction.

The Courts of Small Causes:—The Courts of
Small Causes were ariginally established in the Presi-
dency towns under Act IX of 1850. They are the suc-

cessors of the old Courts of Requests, which were
12
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established at' Calcutta, Madras and Bombay.in 1753
- by George II’s Charter. The limit of their jurisdic-
tion was originally five pagodas and subsequently in
1797 was extended to Rs. 80. Two yedrs later an Act
- of Parliament was passed enabling the Governor of
Madras to extend the jurisdiction to Rs. 400 sicca, to
alter and reform the constitution and practice of the
Court and to frame new rules and orders. In pursuance
of this, the jurisdiction of the Court was extended in
1819 to Ras. 400 sicca.

-Act IX-of 1850 repealed the provisions of George
II's Charter and all acts concerning the constitution or
practice of the Courts of Requests. Courts of Small
Causes were established as Courts of Record with juris-
diction coterminous with that of the abolished Courts;
the Judges were to be appointed by the Governor-in-
Council and to have cognizance over all suits when the
debt or damage claimed or the value of the property in
dispute was not more than Rs. 500, All suits were
directed to be heard and determined in a summary way-

In 1864 an Act extended the jurisdiction of these
Courts to the recovery of any debt, damage, or demand
exceeding Rs. 500, but not exceeding Ra. 1,000, provided
that the cause of action should have arisen, or the
defendant, at the time of bringing the action, should
dwell or carry on business, or personally work for gain,
within the local limits of the jurisdiction of the Court.
By consent of parties the Court had jurisdiction in
cases exceeding in value the sum of Rs. 1,000. In cases
exceeding Rs. 500 in value the Judges were directed
to give judgmens$ contingent npon the opinion of the
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“High Court, whenever any question of doubt or law
Arose. : S : S :
Act XV of 1883 repealed all prior enactments and
constitutes the present Small Cause Courts of Presi-
dency Towns. The law administered and the local limits
-of the jurisdiction correspond to the High Court in its
ordinary civil original jurisdiction. They may try all
civil suits when the value does not exceed Rs. 2,000,
the leave of the Court however being necessary under
-certain circumstances. The exceptions include, amongst
.others, cases concerning the revenue, acts ordered or
done by the Ixecutive or by officers, and immovable
property. They also include various suits belonging to
-equity, Admiralty and divorce jurisdiction. The Court
is subject to the superintendence of the High Court,

An Act of 1860 established the Moffusil Smal}
‘Cause Courts, while Act IX of 1889 authorised Local
‘Governments to constitute District Courts of Small
Causes or empower an ordinary Court to exercige small
<ause jurisdiction, generally up to alimit of Rs. 500,
but with power to the local Governments to raise it to

8. 1,000. The same restrictions on the class of cages
«cognizable, are placed on the Provincial Small Cause
Court, a3 on the Presidency Small Cause Court.

Insolvency Courts.

The objects for which Insolvency Courts are
established are to give relief to persons unable to pay
their debts against the enforcement of the ordinary
legal process by their creditors and to provide machinery
for the equitable distribution of the assets of insolvent
persons smong their creditors.



180 " THE INDIAN CONSTITUTION

- An Act of Pa.rlinmeni, passed in 1800 was the basis

- of jurisdiction to grant relief to insolvent debtors in
India. It empowered the Supreme Courts at Fort
Williamm - and Madras and the Recorder’s Court at
Bombay to make rules and orders extending to insol-
vent debtors in India, the relief, intended by an Act of
Patliament called the Liord’s Act -and ratified all rules
ard orders previounsly made by the Supreme Courts for
granting such relief and coufirmed the acts done under

. such rules and orders. :

The Courts for ‘the relief of insolvent debtors in

British India were first established by Act of Parlia-

ment in 1829. They were directed to be held once a

- month throughout. the year in the three Presidency
Towns by any one Judge of the Supreme Court of the
Presidency. An appeal lay from it under the Statute
to the Sapreme Court, which had power to make rules

‘to facilitate the relief of insolvent debtors, in cases for
whichsufficient provision had not been made in the Act.
Four years was the period of duration assigned by the
Act, which was continuously extended by subsequent -
enactments up to the year 1848, when the Act was
repealed; the Insolvency Courts, however bemg at the

.same time re-established.

. In 1848, an Act of Parliament was passed to con-
‘solidate and amend the law relating to insolvent debtors
in India. It provided that the Courts of 1828 should
be continued. Their jurisdiction severally extended to
the disposal of all petitions by persons imprisoned with--
in the limits of the Presidency Towns upon any process
whatever, or who shall reside within tbe jurisdiction
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of any of the Supreme Courts and be in insolvent
circumstances. .

At present, insolvency jurisdiction is exercised by
one of the Judges of the High Court as a Commission-
er in Insolvency. The Act also appointed a ministerial
officer, called the Official Assignee and appeals from his
orders go to the High Court.

‘The provisions relating to insolvency in the moffu-
sil were contained in the Code of Civil Procedure which
empowered District Judges to exercise insolvency juris-
diction. A Provincial Insolvency Act was passed in
1907, which was repealed and re-enacted with some
slterations by another Act of 1920. Under this Act
the District Courts exercise insolvency jurisdiction in
the moftusil. But the local Government is empowered
to authorise other Courts also to exercise the same
juriediction. Usually insolveney matters in each dis-
trict are generally looked after by a ministerial officer
called the Official Receiver.

Admiralty Courts.

The original object of Admiralty Courtsin England
seems to have been to‘'prevent piracy and other crimes
on the narrow seas and to deal with questions of Prize.
Bat civil jurisdiction soon followed. In England at
present the Admiralty jurisdiction, both civil and
criminal, is exercised by a division of the High Court of
Judicature, from which an appeal lies to the Court of
Appeals and thence to the House of Liords. There are
Courts of Admiralty in Scotland and Ireland.

The High Court of Admiralty in England has civil
jurisdiction in the. following matters: viz, possession
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and co-ownership of vessels, mortgage of vessels,
bottomry, damage by collision, dsmage to cargo, salvage,
towage, forfeiture of ships, removal of Master, illegal
colours, etc. The criminal jurisdiction extends over all
crimes committed on board British ships at sea, or in
tidal waters, even though such tidal waters, be within
foreign territory, but not over crimes committed on
board foreign ships on the high seas, either by British
subjects or foreigners ; for the high seas are the high
ways of nations* and a ship is considered a floating
territory of the nation to which it belongs.

Itisestablished by International Liaw that the terri-
torial limits of a State on the sea board extend out
to the sea asfar as three marine miles from the low
water mark on the coast and the State can legislate for
exercise of jurisdiction by its courts up to that limit.
The Territorial Waters Jurisdiction Act of 1878, which
was passed in consequence of the decision in the Fran-
conia case declared that an offence committed by a
person whether a British subject or foreigner within the
territorial waters of any part of the Empire is an offence
within the Jurisdiction of the Admiral, although it may
have been committed on board or by means of a foreign
ship. '

With the acquisition of colonies and possessions be+
yond the seas by the British Government, the necessity
arose for the establishment of vice-Admiralty Courts.
The Supreme Courts of Calcuita, Madras and Bombay
and the High Courts which were substituted for themr
had Admiralty jurisdiction by virtue of the Acts by
which they were tonstituted and by the Charters issued
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under the provisions of those Acts. To define and re-
gulate the jurisdiction and powers of Admiralty Courts
in the colonies including India, the Colonial Courts of
Admiralty Act of 18J0 was passed, and the Vice-
Admiralty Courts were abolished. Under this Act every
Court of Law in & British possession, which is declared
by its Legislature to be a Court of Admiralty, or if there
is no such declaration, if it has .original unlimited
civil jurisdiction shall be a Cours of Admiralty and for
that purpose exercise all the powers which it possesses
for its civil jurisdiction. The jurisdiction of a Court
under this Act is the same as the Admiralty jurisdic-
tion of the High Court in England and is to be exer-
cised in like manner and to the same extent as that -
Court. The local Legislature of the place is given
power to confer Admiralty jurisdiction on sany other
Court of unlimited jurisdiction and also to confer limit-
ed jurisdiction on inferior Courts. Appeals lie as in
ordinary cases and ultimately to the Privy Council.
The Merchant Shipping Act of 1894, which extends
o India, gives jurisdiction to try offences commmitted on
the high seas whether by DBritish subjects or nof,
whether on board of British ship or foreign ship,
provided the offender is within the jurisdiction of any
British Courts. The question whether in such a case
the substantial law of crime to be applied is English
Law or Colonial Law is not clear. The Calcutta High
Court has held that the nature of the offence should"
be deterriined according to English Law though
punishment would be according to local law.® But'
1. 21 Cal. 782,
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the Bombay High Court is. ©f opinion that both the
nature of the- offence and the punishment should be
determined by reference to local law.*

By the Act of 1891 the Court of the Resident at
- Aden and the District Court at Karachi have been

declared to be Colonial Courts of Admiralty within the
meaning of Act of 1890,

. Prize Courts, ,

When the Courts of Admiralty exercise in' time of
war jurisdiction in Prize, ¢.e., to decide upon the
Crown's rights to confiscate ships and' cargo seized by

+ His Majesty’s ships of war, they are called Prize
Courts. The prize jurisdiction is revived at the out-

- break of war by a commission by the King and remains
dormant during the peace time. The Prize Court is
quite independent of the executive and is guided by

. international law originating in practice and usage or
in express agreements.

" The Madras City Civil Court,

The Madras City Civil Court was created by the
Madras City Civil Court Act of 1892 to constitute what
may be called a regular side of the Madras Court of
Small Causes, for the trial (1) of suits of the nature of
Small Causes, but of a value exceeding Ra. 2,000 which
was the pecuniary limit of the Small Caunse Court,
(2) of suits not of the nature of Small Causes. Till
the passing of this Act, all such suits had to be institut-
ed in the High Court. That meant a great waste of
‘judicial power on the one side and a practical denial

1, 14 Bom. 227.
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of justice to the suits by the enormous expenses of a
trial in tke High Court.

The Madras City Civil Court is vested with juris-
diction to receive, try and dispose of all suits and other
proceedings of a Civil nature not exceeding Rs. 2,500,
in value and arising within the City of Madras except
suits or proceedings which are cognizable : —

(a) By the High Court as a Court of Admiralty or
vice-Admiralty or as a Colonial Court of Admiralty or
8s a Court having Testamentary and intestate or Matri-
anonial jurisdiction, or

(b) By the Court for the relief of Insolvent debtors,

(¢) By the Small Cause Court.

The Civil Procedure Code will apply in all cases in
the City Civil Court, The Court authorised to hear ap-
peals from the City Civil Court shall be the High Court.

The Privy Council.

The highest judicial tribunal for India is the Judi-
«cial Committee of the Privy Council. Until 1833, the
entire Council bad the right to sit as a tribunal, DBut
after 18337, only 8 section of the Council called the
Judicial Committee was required to constitute the tri-
bunal. The number required to constitute the Judicial
Committee was four till 1843, which has since been
aeduced to three.

Constitution of the Judicial Committee :—The
Judicial Committee now consists of the Lords of Appeal
in ordinary ; of such members of the Privy Council as
hold, or bave held, high Judicial office; of two other
Privy Councillors if appointed by the Crown; and of
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“ one or two fo*mer Indian or Colonial Judges appoint-
ed for the purpose.’
~ Every decision of tke Commxtcee is sabmitted in
the form of * advice to the Crown’ and “must bear
“the appearancs at least, of unanimity. *

}.{istory of _tvhe law ?elating to appeals from India '
to the Privy Council,

(1) Appealsfrom Courts created by the Crown :—
In 1726, by a Charter of George I, Courts were esta~
blished at the three Settlements of Madras, Bombay
and Bengal. An appeal to His Majesty in Council was
given by the same Charter and this is the first occasion,
upon which a right of appeal was granted by Royal
Charter to the Privy Council from the judgments of
the Courts in India. The Charter granted by George I
in that year established the Mayors’ Courts in . the:
three Presidencies and gave a right of appeal from those
Courts first to the Governor-General in Council and
thence to the Privy Council, where the amount in dis- -
pute exceeded the sum of 1,000 pagodas, s. ¢, Rs. 4,000,
In 1778, the Regulating Act created the Supreme Court
in India and an appeal against its decree was to lie to
the King in Council subject to the condmons fixed by
the Charter.

Both the. Act and the Charter to which the
Supreme Court.of Bengal owed its existence reserved a
similar right of appeal to the Sovereign in Council. The
game right was also reserved in reference to the
Recorder’s Courts, and the Supreme Courts at Madras
and Bombay.- Any person aggrieved by a decision of ,
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any of these Courts in a suit, the value of which was
over 1,000 pagodas (except in the case of the Supreme
Court of Bombay, where the value of the suit must
have been above Rs. 3,0CC) could petition the Sovereign
in Council, and the Council was empowered to refuse or
to admit the appeal and to reform, correct, or vary such
decision, egccording to the Royal pleasure. Such were.
the ragulations with regard to Courts established by
Reyal Charter.

(2) Appeals from Courts created by the Com-
pany :—In 1781, on the cstablishment of the Sudder
Court of Dengal, an appeal was given from its decisions
in civil suits, the value of which should be £ 5,000 and
upwards and Regulation XVI of 1797 was passed in.
order to provide rules relative to appeals to the Privy
Council agzinst decisions of the Sudder Courts. The:
Regulation limited the right of appeal in point of time-
to & period of six months from the date of the judg-
ment and in point cf value to cases where the judg-
ments exclusive of costs of suit were of the value of
Iis. 50,060.

In 1518, the right of appesl from the Sudder
Courts of Madras and Bomtbay to the Privy Council
was established.

A permanent Judicial Committee having been
appointed in 1-38, in an Order in Council was issued.
which limited appeals from the Supreme Courts in
India in point of time to six months from the date
of the judgment and in point of value to Rs. 10,000
instead of Rs. 50,000.
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To-day an appeal lies from India fo the Privy
©Council in the following cases :—

(1) from any decree- or final. order passed on
-appzal by a High Court or other Court of final appel-

" Mate jurisdiction ;

. (2) from any decree or final order passed in the
-exercise of original civil jurisdiction by a High Court.
In this case no a.ppeal lies to a Division Bench of the
game Court ; :

. (8) from any decree or order, when the case is
-certified by the High Court to be a fit one for appeal
to the Privy Council.

Except in cases s0 certified, no appeal lies to the
Privy Council, unless the subject matter of the suit in
the Court of first instance, is of the value of Rs. 10,000
-or upwards or the decree or final order involves a sub~
stantial question of law. Similar provisions were also
made in. the Letters Patent Constituting the High
Courts. '

The Letters Patent provided for appeals to the
Privy Council in cases decided in the exercise of the
ordinary original criminal jurisdiction of the High
Courts, if the High Courts certify the fitness of such

_cases for appeal. In cases decided by the High Courts
on appeal from Moffusil Courts, appeals to the Privy
Council can lie only, on the High Court granting special
Jeave to appeal. The conditions on which such special
leave is granted are disregard of the rules of pro-
-cedure or violation of natural ]ustxce resultmg in grave
or substantial injustice.
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In re Dillet, Lord Watson laid down that criminal;
appeals to the Privy Council would be entertained xﬁ
“by a disregard of the forms of legal process, or by som
violation of the principles of natural justice, or other-
wise, substantial and grave injustice has been done.”
In Vaithyanatha Pillai v. Rex, these principles were-
applied. In this case, the appellant was convicted of
murder of his daughter-in-law by the Sessions Judge of
Tanjore and the sentence was confirmed by the High
Court  But the Privy Council set aside the conviction
on the ground that substantial and grave injustice was
done, mainly by the admission of evidence, which was.
inadmiseible and from the fact that at the end of the-
bearing Lefore the Judge of the first instance, there did:
pot exist any reliable evidence upon which a capital.
conviction could safely and justly be based:

Jurisdiction, King’s Court, and A Court of Record.

In connection with the discuesion of Courts, it ia impor.
tant to understand the meaning cf the terms, * Jarisdiction,”
* King's Court " and “ Court of Record.”

Jurisdiction :—Jurisdiction means the extent of autho--
rity vosted ina Court t5 hear and determine a cauae and
gonerslly to administer justios eitber as a Court of original:
jurisdietion or asa Court of Appeal. It means authority or
power to act in a matter. It must be distinguished from the
power or authority to do an act in a prescribed manner or
form, which relates to the machinery and procedure available
for the purposs.

. The jurisdiction of a Court may Lo limited in respect of
the subject mutter, or nature of the suit and the value of the-
suit, or the place where the causs of action arose or the place-
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«of residence of the defendan’ and the place whare he dwells
;-or carries on business;

The Jm'gsdwtxon of any Court is presenbed by the Legis~
lature either in the enactment that constituted iborin any
-other enactment, - .

, If & Court has jurisdiction in a matter, an ordor passed
'by it, if erroneous, can only be set aside on review, appeal or
-revision ; but ifa Court has acted in a matter, which falls
beyond the ambit of its jurisdietion, its judgment or order is
.of no effeet and no procesding i necessary to bave it set aside,

" If a Court bas no inherent jurisdiotion ins matter, i$
.cannot deolde a matter, although the parties to it mutually
.consent to have the matter decided by it. Alien friends resid-
ing in British India can sue and be sued, but alien enemies
-osnnot sue except with the permission of the Governor-Gene-
yal-in-Council. A desree can be passed against a foreigver,
‘not regident in British India, provided the subject matter of
the suit is witbin the territorial and pecuniary jurisdiction of
‘the Court,

The jurisdiotion of Courts in Brmsh India ia ordinarily
.confined to the limits of British India, but by treaty, usage,
capitulaticn, agreement, sufferance and other lawful means,
-the Crown or the Governor-General-in-Council, can obtain
extra-territorial jurisdiction in Native States, adjoining Brl-
-tish Indis. . '

' Knng s Court:—The origin of the term * King's
.Court " must be traced batk to tha early days when the King
himself eat in Court and dispensed justice. He was the source
of the fountain of justice. When judicial tribunals were
-established later, it was still considered that justice was dis-
pensed by the King through his Judges. Therefore, they came
to be designated King’'s Courts, Though the King bas now
-‘become & constitutional monarch, he is still regarded ss the
{ountain of justice and it is one of the Royal prerogatives to
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establish Courts of Justice in any part of the British Domi.
wions, Besides, he is the final diepenser of justice, which he
does, with the help of his Privy Council. Thus all justios is
administered in the King's name and all judicial tribunals
derive their authority from the King, either directly by
Letters Patent or indirectly by exeeutive orders.

Courts of Record :—A Court of Record is a Cours,
which maintaing & regular record of all its proosedings and
preserves it for future reference. Each sction is recorded and
the resord is evidenss of all that tock place during the course
of the sction. The distinetion between a Court of Record and
& Court which is not one of record, takes us to the early days
when the King's Courts were established in England, It was
nacessary in the King's Court that the Clerk of the Court
should record all the procsedinges of the Court. From this
fast, the term * Court of Reoord ” came into use.

All the Courts at the present day derive their aunthorisy
from the King; but all of them are nod Courts of Resord.
The present imporsanoe of the distinction lies in the fact that
a Court of Record hes acquired the inherent power, under the
Common Law, spart from Statute, of summarily punishing
all crimes without auy formal indiotment, whereas s Court,
not of record has no such power. A Court of Reocord bas
power $o fine or imprison for contempt of Court or for other
substantive offences.

With regsrd to summary punishment for cantempt of
Court, there is a distinction between superior and inferior
Courts of Record. The superior Courts of Record may sum-
marily punish by fine or imprisonment for eontempt, whether
ocommitted in the presence of the Court facie curiae, or while
the Court is not sitting, or at a distance from it. The inferior
Court of Record can punish only for consempt of Court
committed in open Court, while $he Judge is sotually dis-
obargiog his daty. The High Court has power to punish not
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only for contempt of its own authority, but also for contempb
of inferior Courta under it, eapecially if the easa i{s one whlcb
will in due course coma before it. .

A Court, not one of record has no power o commit for
contempt, unless it has been vested with that power by
Statute. It can only order auy ona to be ejested-out of Court,
if he obstructs its proceedings, or require him to furnish sure-
ties for good behaviour.

In India, all the High Courts are Courts of Record, and
possess the Common Law power of punishing for contempt,
whether committed in the Court or outsida it.* The District
and the Small Cause Courts have no inherent power for
punishing for contempt committed outside the Courts ; but for
offences committed in the presence of any Court, the Indian
Penal Code bas laid down tbe law. -

With regard to the Indian Chartered ngh Coutts, to
-punish for contempt of subordinate mofnssil Courts, there was-
a difference of opinion between the Madras and the Caloutta
High Courts, the former holding s ré Venkat Rao that it had
the power, and tha latter holding in Legal Remembrancer v. .
Motilal Ghose, that it did not have the power. The doub$
on this point has been set at rest by the Contempt of Courts
Act, 1906, which lays down that Hizh Courts established by
Letters Patent shall have the power, jurisdiction and autho-
rity to punish for contempt of Courts subordisate to them,
. (for eontempta other than thosa punishable under the Indian
Penal Code), as they have and exercise in respect cf contempts
of themselves and this power is eéxtended to Chief Courts also-

. 1 Surendra Nath Banerjee v, Chief Justice of Bengal, (1853) 10 I.A.177,



CHAPTER XVI
LEADING CASES IN INDIAN CONSTITUTIONAL LAW

1. East India Company v. Sandys :—(10 State
Trials 371). 4
The East India Company was constituted under
the Charter of Queen Elizabeth (1600) with a monopoly
of trade in the East Indies during the term and within
the limits of the Charter. The legality of this mono-
poly by Royal grant came to be questioned. The East
India Company brought an action against the defendant
for infringing their exclusive right of monopoly under
this Charter. The question at issue was whether the
Crown could grant such a monopoly at all without the
suthority of Parliament. Chief Justice Jeffreys decided
in favour of the Company. The arguments were :— .
1. Nosubject could trade with infidels execept with
licenss from the King and foreign trade depended on arrange-
ments between Kings.
2. TForeign trade by English subjects was subject to
the King's restraining control,

3. The monopoly did not come under prohibited
monopolies as the defendant’s freedom of trade which he had
enjoyed before the grant of monopoly was not affested.

4. Kings only bad the right of granting monupolies
which were valid.

2. The Affair of the Red Bridge :—Following the
decision in East India Company v. Sandys, the Charter
of the Company was renewed with all the privileges
conferred upon the Company. The validity of the mono-
poly renewed by the Charter of 1693 was successfully

18
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assailed. Immediately after getting a renewal of their
Charter, the Directors of the Old Company used their
powers to effect the detention of a ship called the
Redbridge, which was lying in the Thames and was be-
lieved to be bound for countries beyond the Cape of Good
Hope. The legahty of detention was questioned and
the matter was brought up before Parliament. In 1694,
the House of Commons passed a resolution that all sub-
jects have equal rights to trade to the East Indies,
unless prohibited by Act of Parliament. * It has since
been held,” says Macaunlay “to be the sound doctrine
that no power but that of the whole legislature can give
to any-person or to any society an exclusive privilege of
trading to any part of the world.”
8. Mayor of Lyons v. East India Company.
(1 ‘M. L A. 176).
) Thxs is the leadmg case on the extent to which
English Law had been introduced in India. The
Judicial Committee in this case laid down the principle
that the general introduction of English Law into a
conquered or ceded country does not draw with it such
parts as are manifestly inapplicable to the circumstances
of the settlement and decided in particular that the
English Law incapacitating aliens from holding real
propetty to their own use and tmnsxmttmg it by devise
or descent had never been expressly introduced into
‘Bengal and that the statute of Mortmam 9 Geo. 11,
C. 36 did not apply in India.
' 4. In Re Nuncomar :—The important question
. of the precise date at ‘which the English Criminal Law
‘was introduced mto India, arose out of the tnal and



LEADING CASES IN INDIAN CONSTITCTIONAL LAW 195

conviction of Nuncomar. Nuncomar was tried and
convicted under the English Statute of 1728, Accord-
ing to the view of high judicial authorities in India,
the Charters that established the Mayors’ Courts in
the Presidency towns, first introduced into their juris-
dictions, the Epglish Common and Statute law in
force at the time, and later statutes did not apply
to India, unless they were gpecially so extended, so that
viewed in this light the conviction of Nuncomar would
be illegal. DBut Sir James Stephen was of opinion tha$
English Criminal Law was originally introduced to
scwe extent by the Charter of 1¢61 and that the later
Charters of 1726, 1753, and 1774 must be regarded as
acts of legislative authority, whereby it was reintroduced
on three suzcessive occasions as it stood at these three
dates, so that the statute of 1723 would have been in
force in Calcutta at the date of Nuncomar’s offence,

5 & C. The Patna Cete and the Cossijurah
Case :~In the controversies which followed the passing
of the Negulating Act of 1773, bctween the Supreme
Council and the Supreme Court in India, there were
three main heads of difference. One of them was as to
the right of the Supreme Court to try actions against
the judicial officers of the Company for acts done in the
execution of what they belicved or said they believed to
be their legal duty. The question aroce in the famous
Patna Case, in which the Supreme Court gave judg-
ment with heavy damages to a native plaintiff in an
action against the oflicers of the Patna Provincial
Couancil, ucting in its jodicial capacity. Impey’s
judgment in this case was made one of the grounds of
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impeachment against him but is forcibly defended by
- Sir James Stephen as being not only technically sound
.but substantially just. Parliament intervened by the
Amending Act of 1781 and the defendants in the Patna
Case were released from prison on the Governor General
and Council giving security for the damages recovered
-in the action against them; and were permitted to
a:ppeal-to the King in Council. __

6. Another point of difference was the claims of
the Court to exercise jurisdiction over the whole Native
population to the extent of making them plead to the
jurisdiction, if a writ was served on them. The quarrel
on this point culminated in what was known as the
Cossijutah case, in which the sheriff and his officers
when attempting fo execute a writ against a zamindar

were driven off by a company of sepoys acting under the
orders of the Council. The Government also issued a
notification toall that unless they were British Subjects
or agreed among themselves to be tried by the Supreme
Court, they were not to obey the process of the Court.
The Court took proceedings against the obstructive

. company and its officers..- The action of the Council
was not disapproved by the authorities in England and
thus this contest practica.l]y_exided in the victory of the

. Council and the defeat of the Court.

7. Alter Caufman v. Government of Bombay :
18 Bom, 636, In this case certain aliens residen$ at Bom-
bay were arrested and sent to gaol under warrants issued
under Sections 3 and 4 of Act III of 1864, They applied to
the High Court and obtained a rule niss under Sec. 491

of Criminal Procedure Code and under the Habeas
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Corpug Act calling on the superintendent of the jail to
show cause why they should not be set at liberty. The
question arose whether Act 111 of 1864 wasultra viresor
tntra vires of the Governor-Geperal-in-Council. Sec-
tion 3 of the Act runs as follows:—* The Governor-
" General-in-Council may by writing order any foreigner
to remuove himself from British India and to remove
himself therefrom by a particular route specified in the
order and any local Government may by writing, make
the like order with reference to any foreigner within
the jurisdiction of such Government.” It was held that
Act III of 1864 was not wultra vires of the Governor-
General-in-Council and Section 3 gave the fullest power
to the Government of India to remove any foreigner
from the pale of British India.

&. R.v Burah, (1878) I.. R. 3 A. C. 889.

In this case the Indian Legislature had passed an
Act (Act XXII of 1869) purporting to remove the Garo
Hills from the jurisdiction of the ordinary civil and
criminal Courts and vesting the administration of
justice in those parts in officers appointed by the Lieut.
Governor of Bengal and empowering the Lieut. Gover-
nor by notification in the Calcutta Gazette to extend
any provision of the Act to certain neighbouring moun-
tainous districts. The validity of this Act of the Indian
Legislature, especially of its delegation of powers to the
Lieut. Governor of Bengal was called into question.

It was maintained by the Judicial Committee of
the Privy Council that

(1) tbe said Aot was not ineonsistent with the Indian
High Courts Act of 1861 or with the Chartar of the Calcntta
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High Court, (2) that the Governor-General-in-Counocil had
powers ta alter the loeal limita of the jurisdiction of any
High Court, (3) thet the empowering of the Lieut. Governor
ta extend the provisions of the Act to mneighbouring districts
v_vas.not's delegation of power but conditional legislation.

. The Privy Counncil observed :— '

« " The Indian Legislature hag powers expressly limited by
the Act of the Imperial Parliament which created it and it can
of course, do nothing beyond the limits which eircumscribe
these powers. But. when acting within these limits, it is not
in any sense an agent or delegate of the Imperial Parliament,
but bas or was intended to have, plenary powers of legislation
as large and as of the same nature as those of Parliament
itself.”

9. In Re Ameer Khan, 6 Bengal L.R. 392.

The suit was for a writ of Habeas Corpus against
the arrest and detention without trial of Ameer Khan,
a British Subject under a warrant of the Governor-
General in Council issued under Regulation 3 of 1818
and Act IIT of 1858,

In this case the saving clause in Sectxon 65 of the
Government of India Act, “ The Indian Legislature has
no power to make any law affecting any part of the
unwritten laws or constitution of the United Kingdom
of Great Britain and Ireland, whereon may depend in
any degree the allegiance of any person to the Crown of
the United Kingdom " came into question.

The arguments for the prisoner were :—

1. that allegiance and protection are reciprocally due
betlween the subject and sovereign and eannot be separated ;

2, that any law which takes away the sovereign’s.
protection by infringing the right of liberty of the subject
relaxes the allegiance of the subject towards the sovereign ; )
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3. that being the case, the law is wulira vires of the
Inlian Legislature under the saving clause given above.

It was held that the unwritten law of the constitu-
tion is of a flexible character. It admits of relaxation of
rules securing private rights in times of public danger
and distress. v '

Norman , J, chserved :—" The principles which justify
the temporary suspension of the Habeas Corpus Aet in Eng-
land justify the Indisn Legislature in entrusting to the
Governor-General in Council en exceptional power of placing
individuals under perscnal restraint, when for the security of
tbe British Dominions from foreign hostiliby and from in-
ternal commotion, such & course might appear necessary.’’

Phbear, J. - thought that the words whereon may depend,
etc., " did not reler to any assumed conditions presumed to be
performed by or on behalf of the Crown as necessary to found
the allegiance of the subject, but to laws or principles which
prescribe the nature of the allegiance.” Markby, J, said that
* the notion of the reciprocity between ullegiance and proteo-
tion is one whish is wholly inadwissible in any legal con.
sideration.”

10. Bugga v. King Emperor, 47 Ind. App. 128
and 1 Lah. 32C.

The argument was that the Marshal Law Ocdi-
nances which deprived Dritish subjects in India of the
right to be tried in the ordinary course by the ordinary
Courts of law, affected the “ Unwritten laws or consti~
tution.” Tbe Privy Council in negativing this conten-
tion, laid down—

* The rub-section does not prevent the Indian Govern-

ment from passing a law, which may modify or affect a ruls of
tbe coustitution or of the common law, upon the observance
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] .
of which some pergon may conceive or allege that his allegi-

ance depends. It refera only to laws, which directly affact the’
allegiance of the subject to the Crown, as by a transfer, or
q.ualiﬁcation of the allegiance or modification of the obliga=
tlons thereby imposed.” . ;

11. Damodhar Gordhan v. Deoram Kanuji (The
B}‘munagar Case), 1 Bom."367, 1876.

In this case the provision in Sec. 65 that the
Indian Legislature has no power to make any law
affecting “ The sovereignty or dominion of the Crown
over any part of British India’’ came under discussion
in connection with the question of adding territory in
British India. The Privy Council appear to have been
of opinion that a cession of territory by an Act of the
Indian Legislature would be wltra vires. They held that
the Legislature could not by the enactment of a
provision such as that contained in Sec. 113 of the
Indian Evidence Act, bar the Courts from inquiring
into the nature and lawfulness of such a cession.

12. Keyes v. Keyes, 1921 Probate 204.

It was held in this case by the Probate division in
England that the Indian Divorce Act was ultra vires, if
it gave to the local Courts power to decree divorce be-
tween parties not domiciledin India. That is, a general
principle was established that the statute constitauting
the Indian Legislature intends that the laws to be made
are to be of local operation only and may not be so ex-
tensive, for example, as to affect the status of subjects
of the Crown who are not domiciled in India.

" But a Full Bench of the Lahore High Court in Lee
v. Lee, 5 Lah. 147 has differed from that view and
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upheld the power of the Indian Legislature to enact
a law of divorce applicable to persons residen$ in Indla
even though not domiciled in it.

13. The Secretary of State for India in Coun-
cil © Moment, 40 Ind. App. 48.

‘The suit was for damages fo trespass of land,
Moment, the owner of a house at Rangoon had his
house partly dismantled by the Government, after it
had been taken in possession in execution of a decree
against which an appeal by Moment was pending. The
appeal was allowed and Moment sued the Government
for damages for trespass,

The question turned on the validity of an enact-
ment by the Burma Legislative Council which provided
that no Civil Court shall have jurisdiction to determine
any claim to any right over land as against the Govern-
ment. The Chief Court of Burma held that the parti-
cular Act was ultra vires, as it was not within the
competency of the Burma Legislative Council to pass
the Act. On appesl, the Privy Council also held that the
said legislation was ultra vires,in as much as it depriv-
ed the right of a subject to sue the Government. con-
ferred by Sec. 65 of Government of India Act, 1858
(corresponding to Sec- 32 of the present Act).

14. Kinlock o. Secretary of State for India in
Council, 1. R, 15 Ch. D, 1.

The question arose in connection with Bec. 82 of
the Government of India Act. ‘‘ The Becretary of State
in Council may sue and be sued by the name of the
Secretary of State in Council as a body corporate.”
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- The Queen by Royal Proclamation granted booty
of war to the Secretary of State for India in Council in
trust for the officers and men of a certain regiment to
be distributed among them. The suit was for accounts
‘and distribution of the residue. It was held that the
Secretary cf State in Council was not a corporation
for holding property and that what was granted was
not really a trust to be enforced by the Court. Sec. 82
only provides for suits by or against the Indian Govern-
ment being brought in the name of the Secretary of
Sf.a.te in Council as a nominal party. '

15. The Nawab of the Carnatic » The East
India Company,

The cace illustrates the gsovereign powers thch
were undoubtedly vested in the Company

Tbis was a suit for accounts and the plea of the
‘Company was that it- was a matter of political treaty
between two independent sovereigns. It was held that
the Company was capable of dealing with a neighbour-
ing State in the character of a sovereign, notwithstand-
.ing that they were subjects with relation to England.

16. The Ra)ah of Coorg v. The East India Com-
pany.

The Company having annexed certam promxssory
notes along with the Raj, the Court entered into an exa-
mination whether the notes were the private property

of the Rajah and as such separate from the public pro-
perty 'of the State, which the Company intended to seize.
Held they were not private prope:ty and the seizure was
done in exercise of sovereign powers of the Company.
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17. The Tanjore Case: The Secretary of State in.
Council of India v. Kamachee Bai Sahiba, 7 M. I. A.
476 of 1859.

Tanjore was taken over by the East India Company
as escheat. It was established that certain properties
in it were the private properties of the Raja. It was
held that the Courts had jurisdiction to enter into' the
question of intenfion of the Government and in this
case, the Government acted with the intention of confis-
cating property both public and private, and it was
justified in retaining private property which was seized
slong with pablic property. 1t was further held that
the act of the Company was an act of state and as
such could not be questioned by Municipal Courts.

Lord Kingsdown, in delivering the judgment
observed: - “ The transactions of independent states
between each other are governed by other laws than
tkose, which Municipal Courts administer. Such Courts
have neither the means of deciding what is right nor the
powerof enforcing any decision which they may make.””

18. Inre Mahara a Madhava Singh (of Panna),
32 Cal. 1, 1904.

In this case the Mabaraja sought to obtain leave to
appeal to His Majesty in Council against an act of the
Governor-General of India in Council removing him
from the Government of the State of Panna. It was
beld that the action of the Government in interfering
with the administration of a State was a Political Act
—an act of State.

19. The P. & O. Steam Navigation Company v.
Secretary of State for India, 5 B. H. C. R
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The facts were that the Government carried onthe
business of a dockyard at Kidderpore and the servants
of the Government in the conduct of that business,
through their neghgence caused damage to the plaintiff.
The business was not carried on, in performance of &
duty cast apon the Government by an enactment, nor
was it directly in the course of their governing duties
or in the exercise of sovereign powers. It was an act
done by a servant of the Government in the conduct of
# business which-the Government had undertaken, no
doubt in the interest of the public, but which might
have been carried on by a private individual, who had
aone of the sovereign powers of the Government.

The point decided was that the East India Com-
pany was (and therefore the present Government is)
responsible for the acts of its servants, as an ordinary
employer would be when engaged in undertakings of
_this nature. That is, the Secretary of State can be
sued in respect of acts or defaults of the servants of
the Government causing injury or loss to an individual
done in the conduct of undertakings which fall within
the scope of commerce and which could very well be
done by private individuals, e. g., the business of a
dockyard, the carriage of goods and passengers, or the
conveyance of letters, etc.

90. Nobin Chunder Dey v. The Secretary of State
for India in Council, 1 Cal. 11, 1875. -

This was a suit against the Government in respect
of an alleged breach of contract to give a licence to
trade in ganja.
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It was held that even if the contract and breach be
assumed, no action in respect of them could lie againsé
the Government. The matter involved in them was not
an undertaking which might be carried on by private
individuals without sovereign powers. The contract
was only part of the administrative contrivance and
arrangement by which the Government is accustomed
to collect excise duties and it could not be delegated by
the sovereign to a private individual. Held therefore the
Secretary of State in Council was not liable.

91. Hari Bhanji ». The Secretary of State for
India in Council 4 Mud 344, 1579.

This was a suit to recover the amount of duty
alleged to have been illegally levied by a Collector and
subsequently ratified by the Government. On appeal
Turner, C. J. said that he was unable to accept the
propriety of the decision in Nobin Chunder Dey’s case.
He pointed out that there were two distinct rules laid
down in P. & O.'s case, the first being that the personal
exemption from suit which is the attribute of sovereignty
did not attach to the East India Company und the
second being that Municipal Courts have no jurisdiction
to entertain claims in respect of Acts of Stute. He held
that immunity from suit could not be claimed by the
Government in respect of all such of its acts as could
not be done by private individuals without sovereign
powers, but that it should be restricted to Acts of State.

92. The Secretary of State ». Cockraft, 39 Mad.
357, 1914-

In this case the plaintiff claimed damages against
the Government for injuries sustained by him in a
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carriage accident which was alleged to have been due

%0 the negligent stacking of gravel on a Military road -

maintained by the P.W.D. of the Government. It was

‘held that the Act in question was done by the ser-

~vants of the Government in exercise of the sovereign

powers of the Government, and therefore the revenues
" -of India were not liable.

. 23. Dhack Ji v. The East India Company.

The facts of the case were that a Police Officer,
:acting under a warrant from the Governor in Council
-of Bombay entered the plaintiff’s house, seized certain
papers and committed certain acts of trespass. It was
held that no action would lie as the Company which

" had assumed the fanctions of the Government could
not be sued for vicarious liability for wrongful acts of
the servants. '



CHAPTER XVII
IXD1A 1IN THAE MELTIXNG ?POT

The march of political events in India during the
fast few years contains distinct landmarks in the
growth of the Indian Constitution. A time has come
when, what with the advancement of education, what
with rapid improvements in industry and what with
the effect of the vernacular press in rousing up the
political consciousness of the masses, the seething
forces of Indian life and society, Indian hopes and
aspirations, are struggling to find an outlet and the old
type of Government, in epite of the medifications of the
Montague-Chelmsford Reforms, has long since been
felt to be an anachronism in modern India. The time
kas come when the sluice gates hkave to be opened to
give way to Indian political aspirations. The change
in the constitution of India is absolutely necessary not
only as a necessary consequence of her political advance,
but of the distinct individnality which she is acquiring
in world cffairs.

The Simon Commission.—In accordance with the
provisions of the Government of India Act, 1919, a
Statutory Commission was appointed in 1927, to enquire
into the fitness or otherwise of the next stuge of
constitutional advance as contemplated in the Act. The
Government of India Act of 1919, fixed the date of the
appointment of the Statutory Commission to 1929, but
the appointment had to be nececsarily hastened by the
political agitation in India and H. E. the Viceroy, Lord
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Irwin announced on the 9th November, 1927, the ap-
pointment of the Commission. The Commission was
placed under the Chairmanship of Sir John Simon. The
appointment of an all white commmission roused a storm
of indignation in India and all shades of pohtxcal opinion
joined in the protest.

, The Nehru Report.—It may be noted while pass-
ing, that in this period, as an answer to the challenge
of Lord Birkenhead, to the leaders of public opinion in
India to produce a scheme of political advance, which
would meet the acceptance of all parties, the Nehru
Report was drafted.

The Viceroy’s Announcement of 1829.—After an
absence of four months in the summer of 1929, from
India, Lord Irwin returned from Englandwhere he had
important conversations with ‘the members of the Cabi-
pet- Shortly after his return, he made a famous
pronouncement declaring that the goal for which
the Government worked was Dominion Status. The
announcement also contained the proposal of His
Majesty’s Government to convene a Round Table Con-
ference of representative Indians and British Govern-
ment to discuss and decide in detail a definite seftle-
ment, after the publication of the Simon Report.

Publication of the Simon Report :—The Simon
Report was published in two volumes on the 10th and
the 24th of June, 1930.
¢  The first part of the Simon Report was a general
survey of the Indian conditions and was a remarkably
thorough and sympathetic piece of political writing,
with a number of relevant facts ably marshalled.



INDIA IN THE MELTING IOT 209

Tke second part contained tbe proposals of the
Simon Commission towards the change of the Indian
Constitution. The outline of the changes proposed can
be summarized as follows :—

ModiScation in the Provinces : —

(1) The termination of Dyarchy is recommended. v

(2) There is tc be a provincial Cabinet.

(3) The members of the Cabinet are to be chosen by the
Governcr who keeps certain special powers to protect minori-
ties in eervices and preveot break-down of administration,

(4) The franchise is to be widened. ¥

{5) The provincial Councila are to have within themselves
the power of re-casting their own constitution,

Modification at the Centre :—(1) The legiclature
which should be called the Federal Assembly is to be re-
constituted on the basis of the representation of the
Provinces and other States as are in Dritish India
according to the population. The Federal Assembly is to
be filled by indirect election.

(2) The Council of State is to remain as it is.

(3) Thereistobe also a Council for Greater India,
to consider matters of common concern to the States
and the people of British India.

The proposals of the Simon Cowmission did not
satisfy any secticn of the people of India. More or less
there was an unanimity of opinion that the proposals of
the Simon Commission were out of date from the start.

The First Round Table Conference :—Follow-
ing the pronouncement of the Viceroy, the First Round
Table Conference was convened and worked for ten

14
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weeks between November 1930 and January, 1931. The
absence of the Congress element in the Round Table Con-
ference divested it of its character of a truly representa-
tive body of Indians discussing with a delegation re-
presenting all parties of both Houses in the Eritish
Parlmment But one important feature in the Round
|Table Conference was that the Indian Princes partici-
pated in its discussions.

The two fundamentals which the Round Table
Conference arrived at were that the new constitution
and that sub]qgh_io cerga,m iafe-ffuards espons1b111ty
both in tl_ls_p,.oymsla.l_z»_gd.t_tle.ﬁsdeza!.str_ucjures should
rest on Indian shoylders. With these broad propositions
as the basis of the new constitution, the other conclu-
sions were largely provisional, in order that the pullie
opinion and local conditions in India might be suited.

At the conclusion of the Conference the Prime
M nister’s declaration of British policy towards India
was made. The conclusion of the Prime Minister's
speech was a note of anxiety to stop the civil dis-
obedience movement in India and bring the Indian
National Congress to participate in the Ilound Table
Conference.

Gandhi-Irwin Agreement:—By the good offices
and untiring efforts of a number of prowinent men of
whom mention must be made of the Iit. Hon. Mr.
Sastri, Sir T. B. Sapru, Mr. Jayakar and Mr. George
Slocombe, the Viceroy ordered the release of all Con-
" gress leaders from the prison on 26th January. An

e e e
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agreement wasreached on 28th February, 1931, between
Mahatma Gandhi and His Excellency Lord Irwin. The
whole atmosphere in India was changed by the historic
truce; for the first time the Government recognised the
moral force behind the Congress movement. The Second
Round Table Conference was to be convened, in which
Mahatma Gandhi had agreed to take part.

The Second Round Table Conference:—The
Federal Structure was fully discussed in the Second
Round Table Conference. At the Premier’s speech
delivered at the closing of the Plenary Session of the
Second Round Takle Conference, he repeated the salient
sentences of Lis previous declaration made at the close
of the first Tlound Table Conference and made an
analysis of the discussion they had in the second Con-
ference. Iieferring to the difliculties that confronted-
them ke said :— _

“The discussions which have been proceeding
during the past two months have Leen of valae in
sliowing us more precisely the problems we have to
solve and have advanced us towards the solution of
them. DBut they have also made it plain, that others
still require further examination and co-operative con-
sideration. There is still difference of opinion, for ins-
tance, as to the composition and powers of the Federal
Tegislature and I regret owing to the absence of a
settlemuent of the key question of how to safe-guard the |
Minorities, under a responsible Central Government,z
the Conference bas been unable to discuss eflectively
the nature of the Federal Executive and its relation-
ship with thc Iegisiatore. Again, it nas not yet been
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possible for the States to settle among themselves their
place in the Federation and their mutual relationskhip
with it.”

Affer the Premier's speech, Mr Gandhl proposed &
vote of thanks to the chair.

Thus the Second Round Table Conference con-
cluded; thrcughout the discussions in the Conference,
the personslity and charm of Mabatma Gandhi spread
a peculiar charm and halo to the weighty deliberations.

The Third Round Tabl= Conference :—Mahatma
Gandhi was not satisfied with the vagueassarances
given by the Premier and expressed his intention of
starting a Civil Disobedience movement. The result
was that within a month after Mahatma Gandhi’s land-
ingin India, he and the other Congress leaders were put
in jail. and the Congress Working Committee was
declared unlawful. -

The Third R. T- C. began on the 17th November,
1932, and lasted till the Zith December, 1932. The
results of the Conference have been expressed by Lord
Sankey. In his opinion, there will be a New India Act,
in the Statute Book in the life time of the present
Parliament. Further, he declared that the reatirma-
tion of the principles of the first R.T.C. was the
most remarkable feature of the Third Conference. The
first Conference established the most important principle
of responsibility at the centre and the principle bas
now been nailed to the mast. Another achievement
has been the advancement of the position of women.
The Government of India is to convene shortly a
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Joint Select Committee for the purpose of drafting the
working scheme of the Federal Structure. Itis to be
hoped that Gandhiji and other Congress leaders will be
released so that they may participate in the con-
clusions of the working of the Federal Structure.

In conclusion, let us hope, that the Government
will secure the co-operation of all parties in India in
drawing up a practical federal constitution. There is
no other practical alternative to the solution offered as
a result of the discussions of the Round Table Confe-
rence. In conclusion let us hope a constitution will
evolve and India may be won over and at the same
time Le content as & Dominion—an equal partner
within the charmed circle of the Eritish Coumonwealth
of Nations.



APPEXNDIX

What is Constitutional Law :—Dicey defines as
follows :—" Constitutional law includes all rules which direc:-
ly or indirectly affect the distribution or exercise of sha
sovereign power in the State. Hence it includes (among
other things) all rules which define the members of the sove-
reign power, all rules which regulate the relation of such
members to each other, or which determine the mode in which
the sovereign power or the members thereof, exercisa their
suthority.”

These rules ineludc two sets of principles or maxzimaof a
totally distinet character. The one set of rules are in the
strictest sense ‘' laws.” That is they are enforced by ths
Courte. These rules constitute, *‘ constitutional law " in the
proper sense of the term and may for the sake ol distioction
be called eollectively “ the law of ths constitution.” For ex-
ample, to the law of the constitution belonz the followirg
rules:—(1) The King can do no wrorg. (2) Some person is
legally responsible for every act done by the Crcwa. These
are rules in the stvictest sense of ' law.”

The other set of rules consists of conventions, understacd.
ings. habits, or practices, which, though they may regulate tha
conduct of the several members of the sovereign power, of the
Ministry, or cther officials, ara not in reality laws at all, sioce
they are not euforced by the Courts. This portion of eonsti-
tutional law may be termed the ** conventions of tha constitu-
tion.” The following maxima are examples of conventions
of the constitution :—(1) * The King must assent to any bill
passed by the two Houses of Parliament.”* {2) * Ministers
resign office when they bave coased to command the contience
of the House of Commmona.” These maxims are nob laws in tha
strict sense, because no court would take notice of their viola-
tion,
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A State :—A State ia defined by Salmond, “as an
independent political society or an sssociation of human
beings occupying a defined territory established for the
attainments of certain ends by certain means and whose
essential and primary funetion is to repel aggression from
without and to maintain law and order within." Govern-
ment is potLing but organised force and in the words
of Salmond,* A Stute may be defined asa society of men
established for the maintenance of peace and justice within a
defined territory by way of force. "

Classifications of Constitutions :—Constitutions
may be broadly classified as (1) *' Flexible and ngld ” and
{2)" Uuitary aod Federal.”

I. Flexible and Rigid Constitutions :—A flexible
constitution ia one, in which all laws of whatever description
ean lagally be changed with the same enss and same manner by
opa and the same body. Ia other words every law is subject
to the will of the supreme law-making body. There is Do
distinction between ordinary laws and constitutional or
fundamental laws. In such a constitution, what are called,
constitutional law3, are a8 much ordinary laws eo far as the
law.making body i3 coocerned. In England, for example,
taws are called coostitational, merely becaure, they refer to
matters affocting the fuodamental truths of the State. No
other epecial efficacy is attached to it.

A Rigid Constitution is one in which the laws known as
the cobpstitutional or fundamental lawa stend in a class
altogether different from ordinary laws and they canoot be
changed in the same manner as ordinary laws. Thus in
U.S.A., France, or Belgium, the term Constitution has a legal
significance and refors to the * Articles of the Constitution,”
which differ wholly from ordioary laws, in that the legis-
tature. acting in it8 ordinary o.pacity, cannot alter or ropeal
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them. The Constitution of U.S.A. i+ rigid a6d the funda-
mental laws on which the Conastitution is basad, cannok
be altered by the Congress, that is, the Federal Lagislature
acting by iteelf, but by _a epecial body, callsd ** the Conven-
tion " or by two-thirds majority of the Congress and in either
case i fo be subsequently ratifed by three-fourt»s of the
legislatures of the Constituent States.

In France, supremae legislativa power is veated, not in the
ordinary Parliameat of two Houses, butin the join$ body
composed of the Chamber of Deputies and the Senate sitting
together and forming whab is known as tha Natioval Assem-
bly.

II. Unitary and Federal Constitution :~—TFederal
Constitution:—When two or mora distiocst and ssparate
bodies of psople or States, which are independent from each
other, join together and agres in creating a supreme sovereigar
authority over themselves in certain matters common to all,
a federal constitution comes into existenca. Where however
those who join together and create a sovereign authority are
individuals, the sonstitution is said to ba unitary.

Two conditions are required to form a federal atate. (1)
A group of countries, geographically, historically or racially
connected together to come under the fold of a common
nationality, (2) the existence of a sentiment to form an union
without unity or the federal sentiment. The people of two
or more states may desire to form a single nation {(eg. for
 eommon defencs) for particular purposes, without at the same
$ime surrendering their individoal eapacities a3 states. The
aim of federation is therefora to reconcile national unity
with the maintenance of state righta,

The eonstitntion of the U. S, A. is the mod3t completely
developed type of federalism. In the American polity, fods.
ralism is achieved by the disiribution of the executiva, the
legislative and judicial powers amongst bodies each of whick
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fc so-ordinate with and at the same time independent of the
other, .
» Native States ,

Scattered across the length and breadth of India, are the
invumerable patches of territories, which form the Indis of
the Native States.. Technically, legally and politieally there
fs rot one India, but two. There is ** British India ” and
there is the India of Native States. The former is under the-
direct anthority of the Central Indian Executiva and Legis-
lature and indirectly that of Cabinet and Parliament. The
Indian States are under the sozerainty of the Crown and ara-
by themselves autonomous units, with their bhereditary
Princes and CLisfs who are sovereiga rulers, except in so far
ag their sovereignty bas been abridged by treaty or ussge with
the British Crown. The Indian States range from countries
like Hyderabad, which is as large as England and Scotland, to
small estates owned by petty chieftains,

Relationship between Paramount Power and States:

The Indian States have no intarnational lifa, For inter-
national purposes, State territory is British territory snd
State subjects are British subjects. The States cannot make-
peace or war or negotiate or communicate with foreign Statea,
They have resigned the conduct of their foreign policy to the
Government of India. The right of the Paramount Power to
jovern the foreign poliey of the States and to represent
ihem in international affairs, which has been recognised by
ihe Legislature, ia & -right secured partly by treaties, but
nostly by usage. The rights and duties thua assumed by the-
British Government, earry with them other consequential
'ights and duties, Paramount Power has the duty of protec=
ing subjects of an Indian State while travelling abroad, as
hey are British subjects for international purposes. For all
nternational obligations of Indian States, the Paramount
>ower i8 responsibla. The States have ta co-operate with the
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Government of India, ¥0 maintain the international responsi-

bility, which the latter bas to discharge. Again with res-

vect to foreign subjects in State territories, ths Paramount
Power is' under an obligation to look to their safety.

As between Indian States, the policy of the Paramount
Power was to put them into water-tight compartments, and
to govern their relations aa in the case of foreign countries.
Bat during the present century, circuamstances have combined
to lead to greater inter-communication between the States.

It has been already referred to, that the Paramount
. Power has found it necessary to introduce the jurisdiction of
its officers i in particular cases, such a8 the case of ita troops,
stutioned in cantonments. and other special areas in the
Tndian States, Furopean British subjects and servants of the
Crown in certain circumstances.

Political Officers :—The powers of tha British Gov-
ernwent.are exercised through political officers, who, as a
role reside in the States themselves. In the larger States, the
representative of the Government is the Resideat, in groups
of States, he is the Agent to the Governor-Geaeral. Thess
political officers form the sole channel of communication
. 'bebween the Stiates and the Gowrnmenﬁ of Iudm.

The Chamber of Princes *

The Narendra Mandal or the Chamber of Princes ocame
into existence with the earnest co-operation of a number of
Jeading Princes themsalves as ona of the results of the Mont-
Ford Report of 1919. The proposal was that the Chamber
should exiet as a permanent consultative body, with the
Vieeroy as Presilent and the members composing the Chamber
consisting mainly of the Princes and Chiefs having salute or
whose mumbership might otherwise be oonsidered desirabla
by tha Viceroy. . Certain smaller Chiefs were grouped and

1. The Times of India Year Book. 1930,
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ware givea the privilege of nominating a member to represent
them from year to year., The Chamber is a recommendatory
body, which porforms its functions under a Constitution
approved by the Secretary of State and it deals with questions
submitted to it concerning the Princes and their rights and
“privileges generally, and their position in Imperial affairs.
The formal inauguration of tha Chamber was done by
H. R, H. the Duke of Connanght in 1921. It meets oucain
a year and the agends of subjects for discussion is framed and
proposed by the Chanpcellor of the Chambar., Toe Chamber
sclects by vcte its own officers, who are the Chancellor, a
pro-Charccellor to act for him in his absence out of India and
8 Standing Committes of the Chamber, This Committee
considera before the annual meetings the subjects to be dis-
cussed at them.

Unti? 1323, the proceedings of the Chamber were kept
confidential, when by a formul resolution, «ll meetings were
ordinarily made open to the public,
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